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L
INTRODUCTION

It appears that this Court will consider the following question:
“Whether in this criminal prosecution the trial court violated the

defendant’s constitutional right to a public trial when it closed the

courtroom to spectators while considering and ruling on the dismissal of

some prospective jurors for hardship?” Amicus WACDL argues that juror

hardships requests should be heard in open court, with judicial oversight

and with the public present.

In particular, WACDL disagrees with the State’s agsertion that;
“Public access also would not play a significant role in the functioning of
thig process, where the personal sitvation of a prospective juror is
unrelated to the facts of the case to be tried,” Supplemental Brief of
Petitioner, at page 16, Because hardship requests are frequently related to
economics and because granting or denying hardship requests can affect
the diversity of the jury venire, public access to and oversight of hardship

determinations is essential,



11,
ARGUMENT

A, THIS COURT SHOULD NOT ALLOW TRIAL COURTS TO

CONDUCT JURY HARDSHIP REQUESTS OUTSIDE THE
OBSERVATIONS AND OVERSIGHT OF THE PUBLIC

The Sixth Amendment to the United States Constitution and article
I, § section 22 of the Washington Constitution guarantee the right to a
public trial. The state constitution also requires that “[jlustice in all cases
shall be administered openly.” Const. art. I, § 10, A defendant does not
waive his public trial right by failing to object to a closure during trial.
State v, Wise, 176 Wn.2d 1,9, 288 P.3d 1113 (2012). ““Whether a
criminal accused’s constitutional public trial right has been violated is a
question of law, subject to de novo review on direct appeal.”” Wise, 176
Wn.2d at 9 (quoting State v. Easterling, 157 Wn.2d 167, 173-74, 137 P.3d
825 (2006)). Whether the trial court violated the defendant’s right to a
public trial is a question of law that this Court reviews de novo. State v.
Sublett, 176 Wn.2d 58, 70,292 P.3d 715 (2012).

Under this Court’s recent guidance on the public trial right, the
Court must first determine whether a closure that triggers the public {rial
right ocourred by asking if, under considerations of experience and logic,
“the core values of the public trial right are implicated.” Sublett, 176
Wn.2d at 73, If there is a closure, the Court looks to whether the trial court

properly conducted a Stafe v, Bone-Club analysis before closing the



courtroom. State v. Paumier, 176 Wn.2d 29, 35, 288 P.3d 1126 (2012);
Wise, 176 Wn.2d at 12. If the trial court failed to do so, then a “per se
prejudicial” public trial violation has occurred “even where the defendant
failed to object at trial.” Wise, 176 Wn.2d at 18. The remedy is typically a
new trial, Id. at 19,

In Sublett, this Court explained thaf the experience and logic test
was taken from Press-Enterprise Co. v. Superior Court, 478 U.S, 1, 8-10,
106 S.Ct, 2735, 92 L.Ed.2d 1 (1986) (Press II). According to this Court,
the first part of the test, the experience prong, asks “whether the place and
process have historically been open to the press and general public.”
Citing Press 11, 478 U.S. at 8, The logic prong asks “whether public access
plays a significant positive role in the functioning of the particular process
in question.” Id. If the answer to both is yes, the public trial right attaches,
Id.

Historically, all phases of jury selection have been open to the
public, Washington has a long history of ensuring that jury selection take
place in open court in order to insure the faitness of the proceedings.
Most recently, in State v. Jones, 175 Wn, App. 87, 303 P.3d 1084 (2013),
Division II found that holding the alternate juror drawing off the record

and outside of the trial proceedings violated the experience and logic test,



Public access plays a significant positive role in the functioning of
jury selection, Considering hardship questions and permitting jurors to be
excused based upon a written response or reviewed in private by counsel
for the parties without requiring those summoned to appear implicates the
core values of the public trial right. One of the primary functions of
random jury selection from a master list prepared in accordance with
RCW 2.36.054 is to assure the selection of a representative group of
citizens, 14A Wash. Prac., Civil Procedure § 29:2 (2d ed.).

No citizen may be excluded from jury service in this state on
account of race, color, religion, sex, national origin, or economic status.
RCW 2.36,080. In order to make a claim of systematic exclusion of
members of these protected classes under the federal constitution, a
criminal defendant must show “(1) that the group alleged to be excluded is
a ‘distinctive’ group in the community; (2) that the representation of this
group in venires from which juries are selected is not fair and reasonable
in relation to the number of such persons in the community; and (3) that
this underrepresentation is due fo systematic exclusion of the group in the
jury-selection process,” Duren v, Missouri, 439 U.S, 357, 364, 99 S.Ct.
664, 58 L.Ed.2d 579 (1979). And, under Batson v. Kentucky, 476 U.S. 79,
106 S.Ct, 1712, 90 L.Ed.2d 69 (1986), discriminatory challenges against a

member of a protected class are prohibited by the equal protection clause



of the Fourteenth Amendment, See also State v, Saintealle, 2013 WL
3946038, State v. Evans, 100 Wn. App. 757, 759, 998 P.2d 373 (2000). It
is the court’s duty to protect the right of jurors to participate in the civic
process and to ensure that our justice system is free from any taint of bias,
1d. at 762,

Experience and logic dictate that these core values of the criminal
justice system — the right of every citizen to sit on a jury and the right of
the defendant to a jury drawn from a cross-section of the community —
cannot be protected when judges do not actively supervise hardship
determinations in open court, but rather close the courtroom or delegate
that duty to the parties or to a clerk acting under a vague written policy,

In May, 2013, WACDL attorney Hong Tran wrote on the lack of
diversity among jurors in this State. See Appendix 1, She notes the
various efforts made to increase juror diversity and participation around
the country, But the Courts of this State can’t implement some of these
solutions unless there is a record of who does not appear, who seeks to be
excused, the reasons for the request and the judicial ruling,

The possibility that a small cadre making the hardship
determinations out of public view could make race or gender assumptions
based solely upon the jurors’ written hardship requests is very

problematic. Then, by agreement, the parties could exclude entire juror



populations. This would be accomplished with very little judicial
oversight and completely out of sight of the public, In looking at the
hardship requests the parties could make assumptions regarding the
ethnicity and gender of the potential jurors based upon their name alone.
One party or another could agree to a hardship request simply to reduce
the number of minorities or women from the panel.

The public should be aware of the innumerable requests for release
from working citizens who simply cannot afford to sit on a jury because
the rate of pay — $10 a day for trial that might last for weeks in a serious
felony case — prevents them from serving because to do so would ruin
them financially, The public should be aware that some businesses refuse
to pay their employees their regular salary while they serve on a jury,

These are not the sort of judicial inquiries that can or should be
conducted out of the public view. The public is entitled to know that only
the rich or those who have employment protection and regular pay during
their service will be able to serve on juries — particularly when the trial
will more than a day or two. The public is entitled to know which
employers value their economic pursuits more highly than insuring that
their employees right to serve as jurors, The public needs to know that the
rate of pay s so low that many summoned will be excused on that basis

alone and that hundreds more simply will not appear, The public cannot



address the shortcomings in the current system of jury service and
selection if these issues are not considered in open courtrooms,

Inre Yates, 177 Wn.2d 1,21, 296 P.3d 872, 882 (2013), is the
perfect example of this danger. In that case, Yates argued that court
personnel violated his Sixth Amendment fair-cross-section right by
excusing prospective jurors, He asserted that there was a statutory
violation that might give rise to a due process violation but this Court
rejected that claim, in part, because there was little or no record of what
actually happened in the jury administrator’s office. This Court noted that
Yates provided “no admissible evidence of Pierce County venire selection
process.” Id. at 882, The State apparently provided only general policies
about how the jury source list was created and a copy of Pierce County
policies, But Yates apparently did not have any evidence of details of the
hardship process to present to the Court so he could not show a violation
of his right to a venire that represented a cross-section of the community
or even a statutory violation,

Critically, the public needs to know that jury pools are only
nominally “random.” In a recent capital case the King County Superior
Court randomly drew 3,000 names from the jury source lists, Butina
January 4, 2013 Seattle Times newspaper article, Greg Wheeler, King

County’s jury manager, said he expected only about 500 people o appear



for jury selection. “The majority of the summonses will likely be sent to
bad or old addresses, to someone who is not a registered voter, noncitizens
or non-English speakers, or will be ignored.” Appendix 2. The King

County Superior Court does not utilize any mechanism to force potential

jurors to comply with the court’s summons. Thus, juries are, at a very

significant level, “self-selected.” That is, they are comprised only of the
potential jurors who choose to comply with the Court’s summons. There is
no way to know if under this “self-selecting” system, the persons who
actually appear on the first day of service represent a cross-section of the
comimunity,

Absent discussion of these issues in open court there is there no
way for the public to address these failures either by supporting an
increase in juror pay, insisting on court enforcement of the jury summons
or creating some other solution to the problem. Again, this was an issue in
Yates, But because the hardship requests were not heard on the record this
Court found that “Yates’s bare allegation of a disorepancy” between the
number of elderly and working class people in Pierce County and the
number of people in those groups who actually appeared pursuant to a
summons was insufficient to make a prima facie showing of a fair-cross-

section claim.



In short, there is no way for this Court or the trial courts of this
state to discharge the duty to protect the right of jurors to participate in the
civic process and to ensure that our justice system is free from any taint of
bias if those summoned ate excused in closed proceedings.

Finally, it is true that in State v. Beskurt, 176 Wn.2d 441, 447,293
P.3d 1159, 1162 (2013), this Court held that there was no closure
implicating the right to a public trial right when the trial court sealed
pretrial juror questionnaires, But this Court carefully pointed out that the
questionnaires in that case were utilized by the attorneys as a “screening
tool” and that all of the jurors were actually in the courtroom and
questioned by the trial judge and the parties in the presence of the
defendant and the public, “At llnost, the questionnaires provided the
attorneys and court with a framework for that questioning.” Jd. at 447, In
this case, however, the jurors’ hardship requests were done entirely in
private with no judicial oversight, While the jurors’ initial written
requests for excusal have been properly sealed pursuant to a post-trial
Bone~Club. analysis, the consideration, evaluation and questioning of the
jurors was required to occur in an open courtroom in the presence of the

defendant and the public, See also In re Yates, supra at 29,



IIL,
CONCLUSION

This Court should issue an opinion reinforcing the requirement that
all of the facts regarding the jury venire are addressed on the record in
open court beginning with hardship requests,

DATED this _42_5_/ day of August, 2013,

Respectfully submitted,

) 4

Suzafle Leo Blliott, WSBA #12634
Atg ey for Amicus Washington Association
of Cfiminal Defense Lawyers
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APPENDIX 1



Jury

Diversity

Policy, legislative and-legal arguments to address the lack of

diversity in juries.

BY HONG TRAN
* ven
E*‘{ before a
defens
dant steps into
a courtroom,
there are forc.
es at work that
affect whether
he or she will
got a fatr trial,
As defense
attorneys, we
see how these forces have culminated
in a Jury pool that is largely white,
middle and upper class ... declding the
fate of defendants who are not. Before
I talk about what efforts should or
could be taken, a discussion — while
perhaps obvious ~- of why juror diver-
sity matters merits some discussion,

Why Does Jury Diversity Mutter?

The presence of minority jurors i
pacts the colleotive process of deci-
slon-making, caustng jurors to be mors
carefid and thorough in dellberations,
Glven the different expetiences that
persons of difference races have with
the criminal justice systern, a multiza-
clal jury helps to eliminate blases and
prejudices in the deliberation process.!
Persons of different races often pro-
cess the same information In different
ways, often to different conclustons,? A
diverse jury furthers the goal of ensur-
Ing litigants and the public that the
gystem Is Impartial and fain?

While beyond the scope of this ar~
ticle, it bears mentioning that it is une
clear what effect the presence minordty
jurors has on Impliclt raclal blases,
“Toupliclt raclal biag” describes the

G A DEFENSE HAY 201

cognitive processes whersby people
automatically classily information in
racially blased ways, Researchers have
found that people’s Impliclt blases

defy thelr awareness and selfreported
egalitarian values.* As one defonse
attorney put it, “Sometimes the black
person on the jury s no more favor-
able te me than any other Juror? Glven

individuals with a felony conviction,
which in most states disqualifies
person from jury service?

In 2009, the Washington State
Lagislature restored the right to vote:
for persong convicted of a felony, upon
release from custody and completion
of community custody ¥ The legisla-
lon did not address the tight to jury

One factor associated with the
underrepresentation of minorities is the
percentage of juror summons that are

undeliverable.

the lack of diversity In our current jury
pools, the defense atlorney rarely gets
to make such gtrategle calls,

Why Are Minorities
Undorroprosented on Jurles?

One factor assoclated with the un-
derrepresentation of minoritlesis the
percentage of juror summons that are
undeltverable,t Individuals with lower
socioeconomic status tend to move
more frequently, making them difficult
to Tocate to deliver Juror summons.”
Because race, ethalelty, and socloeeos
nomic status are highly correlated, the
effact on jury pools s that disproposs
tlonately fewer minorities serve as ju-
rors.d The exclusion of indlviduals with
felony convletions from jury service
also dlsproportionately itmpacts minot
ity populations, Aftlcan-American men
and women, 1o particulat, are dispro-
portionately overrepresented among

gervice, Howaver, since the right to
jury serviee and the tight to vote are
highly correlated, defense attorneys
should encourage thelr former clients
to respond to thelr Jury summons anc
then. be prepared to defend thelr vight
to serve on the jury notwithstanding
the felony conviction,

The common rationale for exelud-
ing individuala with felony convictions
from jury setvice Is convieted felons
“threaten the probity of the jury” and
are “inherently blaged against the

. government,”! There are inhevent

faws In the logle that excludes Indh
viduals with a felony history from Jury
service but allows the same individual
to practice law, which Is the case In
twenty-nine states and the federal
gourt system,

The ellgibility requirements for Jury
service are established by state® and
federal statute, Although & common



requirement for Jury service s the
ability to communicale in English,!
some notable groupshave called this
requirement into question, The ABA.
Cotnmission on the American Jury
Project Included among its recom-
mendations to the courts that “every
effort” be made “to provide reason-
abla accommodations for non-English
speaking jurors,”" The Washington
State Jury Commission recommended
that the courts implement a two-year
project which would allow the state to
gather Information on the costs and lo-
glstics of accommodating the language
needs of Umited-English profcient
Jurors.M This recommendation has not
been Implemented.

Language to some extent can be a
proxy for race and ethniclty, In some
communitles the percentags of the
adult population that is limited-English
proficient can be slgnificant, If the
coutrts do not conslder steps to accom-
modate the language needs of these
potentlal jurors, they are effectively
excluding a portion of the population
from jury service, More significantly,
by failing to accommodate the lan-
guage neads of these potential jurors,
the court is not providing the litlgants,
but more critlcally a defendant, offen o
person of color, a jury that represents
a true crogsseection of the community,

Where Do Our Jurors Come From?

To nnderstand the reasons for the
lack of juror diversity, it may help to
understand where the courts get their
jurors, State law deterinines who the
courts summon for jury service,®
In Washington, potential Jurors are
randomly selected from a ury source
list” which is created by merging voter
registration lists for a county; lcensed
drivers who restde th the county; and
state 1denticard holders who reside
in the county® The superlor court
assembles the jury llsts from these

e

TITTTITITTTTT

Although a common requirement for jury
service is the ability to communicate in
English, some notable groups have called
this requirement into question.

gouirces annually.2
The persons on these lists ave
identtfied by first name; last name;
middle inltlal; date of birthy gender
and county of residence® No other
informatton ls tracked ® Consequently,
the courts have no information about
the race, ethniclty or socloeconomic
status of the people who are recelving
and responding to thelr jury sum-
mong, Without this data, we are left
to guess If there ts a problem with
underrepresentation and the scope of
the problem,

What Etforts Have Courts Tuken fo
Attaln More Diverse Jury Pools?

In.some states, state law allows the
entities regponsible for assembling the
Jury source st to supplement the lst
from other-sources, While supplement-
Ing the jury source llst may work, such
stccess may depend on what s used
to supplement the jury source Hst, as
{lhustrated by the pilot project below,

Inn 1996, the Fastern Distriot of
Pennsylvanta jolned several other
federal districts in a twoyear project

DEFENSE #AY 2013 A 7



to determine whether using multiple
lists improved minority representation
in the jury selection process.” The
two groups examined durltg the pilot
were Aftican-Amerlcans atid Hispan-
ics: The overall conclusion wag that
i the primary source list — the voter
reglatration lsts — are supplémeénted
with. driver’s Heense Hsts, the under
representation of minoﬂtics actually
tnereates|®.

Calorado considerecl the u% ot ik
ity customer Usts; howeVer, rcjootcd
the proposal as gender dnd economl-
cally blased, noting that most uiflity
listing a8 under the name of the-male
member of the household? Also, the

Pt e Do § i 8 it o, 73V w0
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come forward, letters were setit to
church leaders, two of whorm gub-
mitted the names of the entire adult
congregation of thelr church, The use
of the parishioner lats substantially
increased the minotity representation
of the jury pool

What Efforts Huve Been Pursvod to
Encourage Minority Jurors to Respond
fo the Jurot Summons?

The higgest predictm of honre- .
sponse rates was jurors” expectations’ .
of what would happet if they failedt -
to appear. Peopls who belleve nothe
Ing wotld happen were legs likely to
appear for jury setvice than those -

The use of the péxrishioner lists increased
the minority representation of the jury pool,

Hstings lacked représentation from
persons hetween the #ges of elghteen
and twenty-one.® The same lssues ex-

isted with the use of telephone directo-

rles.® Property tax records wete algo
blased against those unable to afford a
home® Young adults were underrep-

- resented ln thege Nets s

New York has gone the furtlwst
by combining lsts of voters, dutvers,
income tax payers, and wellare and
unemployment, compensation rectpl
ents® However, It s unclear whether
this merger of multiple lists results
in greater minorlty representation,®
In 2010, New York Governor David
Patterson sighed the Jury Pool Fair
Representation Act,* The act allows
the collection and assembly of race -
and other demographic data into an
annual report designed to address the
undlertepresentation of minorlties on
New York jurles,

Erle County Pennsylvanla sought
to increase g jury pool by sollclting
volunteers, When voluntests did not

8 A DEFENSE HAY 2018

who belleved they would be punished
I they failed to appear® Natlon-
ally, about 12% of juty striunons are
returned as “undeliverable,” The
nontesponse rate 18 between 20% to
nearly two-thleds3 '

In 1997, a pllut project in Fau Clalre,
Wisconsin foturd that Increagingly =
agpressive steps to follow up with -

. nonresponsive Individuals reduced .

the nonaesponse rate from 11% for

the first mailing to 5% afler a second
mailing; the rate fell below 1% after a
third malling that Included an Order to
Show Cause and warrant, Los Angeles
stmilarly reduced thelr non-response
rate from 41% after the Arst mailing to
2,7% after follow up eforts,

Tt appears that the follow-up efforts
employed by the Bau Claire and Los
Angeles courts Involved a threat of
ganction, Courts that relled only on a
second stummons malling have noted
little change in the faflure-to-respond
rates,

Since 1989, the State of Georgla

o O R |y \4 2 T

e 2 Lo s i it oratona) Bt A S A e R b

has besn sutamoning jurots for jury
service i proportion to thelr gender,
race, and age.t Recent legislative
efforts suggest these practices fatled
to create inclusive and accurate jury
ligts.# o )

The Bastern District of Magsachu-
getts and the Distrlct of Kansas have
replaced undoliv01 able Jury question:
naires and norr egponses with mail ngs
“randomly”. selected from the Jury
list to the same zip codes, as those
mdividuals who falled to respond fo
thelt sumimons, No formal evaluation
has been made of the effectiveness of
this practice®

In 1999, the Board of Judictal Ad-
ministration dreated the Washldgton
State Jury Commisslon to conduct an
inqulry into the state jury system. The
comtission published its lengthy Het
of recominendations In July, 2000,

The cominission has glven the high-
est priority to increasing juror fees,
although all of ite recommendations
are important steps toward improving
jury service, Increased fees will not
only address the current inaquity in
juror compensation, but will contribute
to mote economically and ethnioally
diverse jurles by enabling a bioudel
segiitent of the popillation to belve.

I additlon, two of the commission’s
recommendations addrass proposals
to Increase jury pool diversity, Oné
proposal suggests “extensive outreach
to tafgeted communities,” which
wotld Include educational campalgng
targeting high school students, new
cltizens dnd minority communitios;
public service campatgns to promote
jury service on radlo, television, print
media, ptbllc transtt aitd other outr
lets; more extenslve advertlsement of
“Yuror apprectation week;” and out-
reach to business and labor groups.
"The commigslon algo recommendad
amending state law to launch a pilot
project allowing non-Buoglish speaking
cltizens to serve on a jury with the ald



of a certifled interpreter, “Amending
RCW 2,368,070 (4) would Jead to a more
diverse jury pool, which would ultl-
mately he more likely to artive at the
truth in a dectalon-making process,”®

To date, It does not appear that the
commission's recommendations have
been implemented, Indeed, when I re-
cently spoke to Greg Wheeler, manag-
er of jury services for the King County
Superior Court, he was unaware of the
cominission’s teport and recommen-
dations,

Whet Legul Clalins Are Available to
Challenge the Luck of Juror Diversity?

Tigatlon challenging the lack of
juror pool diversity has primarily
evolved around a defendant’s Sixth
Amendment vight to an “bmpartial
jury™ The right to an lmpartial jury
includes the requirement that the jury
be drawn from a falr cross-section of
the community.s®

. A prima facle violation Is estab-
lished by the Duren tasti®

1. The group alleged to be excluded
13 a “distinctive” group in the come
muhity;

2, The group’s representation in the
jury pool is not fair and reasonable
in relation to the number of such
parsons in the population; and

8, The wunderrepresentation of the
group results firom systemic exclu-
sion of the group in the jury selec
tlon process,

If & prima facle violation is estal>
lished, the burden shifis to the state to
provide a compelling justification for
systemle exclusion of the distinctive
group.

In deflaing the “distinctive” group,
courts have looked for the following:®

1. Whether the group is deflned and
lmited by some Identifiable factor

2, Whether a common thread or basic

similarity in attitude, ldeas, or expe-
tlence runs through the group; and

3, Whether the group’s interests
cannot be adequately represented
if the group is excluded from the
lury process,

Applying the “distinctive” group
test, the groups typleally recognlzed
are those hased on gender, race, or
ethoicitys*

The second Dyren prong involves a
two-part assessment, Tirst, there 1s n
determination of who 1s qualified and
availahle for jury service, Slates retain

community) - 14.5% (women in jury
pool) = 39.5%, The courts typically
require a threshold showlng of 10% or
greater, Comparative digpatity equals
absolute dispavity divided by % (group)
In jury-eligible community, For ex
ample, 39.5% (absolute dispariy) /54%
{ury eligible poptlation) = 73% The
threshold showlng ls typlealty 50%
or greater, Comparative disparify is
uselul where the distinctive group Is a
small percentage of fhe population,
However, Ninth Circult cage law
has upheld the absolute dispatity test
as the goveralng measure of under

The right to an impartial jury includes the
requirement that the jury be drawn from a
fair cross-section of the community.

broad discretion to define eligible qual-
Ifcations and exemption criterda,’ In
Washington State, jurors.are qualified
for service If they meet the following
oriteria

o Highteen yearsold or older;
o .5, cltlzen;

o Restdent of the county in which
summoned;

s Tnglish proficlent; and

o T convicted felon, had civil rights
restored,

Jurors ate “avallable” If they are
able to be located and can sarve on1 a
jury on the date they are summoned,

"Then there must be a statistical
measure of undetwrepresentation, The
two most commonly used statlstical
tests employed to meastwe undet-rep-
resentatlon are absolute disparity and
comparative disparlty,

Ahsolute disparity equals % (group)
in community minus % (group) in jury
pool, For axample, 54% (women in

representation for Sigth Amendment
claims,” Unfortunately, this case

law poses a significant obstacle: the
absolute clsparlty test ills to capture
underrepresentation for communities
that comprise & small percentage of
the overall community.

Generally, courts have found under.
repregentation where fhe absolute
disparity is at least 10% That means
that it will be tmpossible to prove
underrepresentation for communtties
metking up less than o slightly move
than 10% of the population, Howevar,
recent cases open the door to chal
lenging the dominance of the absolute
disparity test, The recent Untted States
Supreme Court case, Besghuis v
Swith,® stated that no statistlcal mea-
sure |g supsrior, and that trial courts
should exatine all evidence pre-
sented, Additionally, n a recent Ninth
Clreult concurrence, Judge Kozingld
stated that while the absolute dlsparity
test “althifully applies the law of our
clreult,” that test, s clearly wrong,"

The floal prong undesr Dures 1s sys-
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temic excluslon, deflned as an inher-
ent result of the jury selection process,
BExamples of systemnic exclusion are a
statue grantlug automatic exemption
to women who when requested or a
law providing that women should not
be selacted for jury service unless she
Qlest Aled a written declaration of her
destre to be subject to Jiry service.

In Washlngton State, recent clalms
challenging the validity of the geo-
graphic atea from which the jury pool
Is drawn have proven usisuccessful %
The courts have also rejected clalms
that eonvictad felons could constifute
a distinctive group in the community
for purposes of a Stxth Amendmént
claim,%

Despife the Hmited syccesses in the
courts, there are still legal theorles
that have yet to be tested In the courts,
Three areas particulatly toteworthy
are challenges to the citizenship,® the
English-proficlency requdrement, and
ecotone statuis, Among the man-
dates of the jury service are that “[a]
cltlzen shall not be excluded from jury
service In this state on account of ..,
economic status,"® To the extent the
current jury service requirements ex-
clude potential jurors becauso of thelr
economic status, defendantﬂ may have
an actionable cla L5

Hong Tram 1s o jmblzcdefe%de'r with
the King County Depariment of Public
Defense, The Defender Pivision, Prioy
fo Joining the criminel defense bar, she
worked as a civil legal aid attorney in
Washington State, North Caroling and
Utah where she specialized in disabiltty,
housing, consume% and public benefits
law,
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Whye Seattle Wes

Winner of Nine Pulitzer Prizes

Local News

\ ; Originally published Friday, January 4, 2013 at 8:58 PM

;; Jury-duty bulk mailing signals multiple-murder trial
P near

; Thie trial of Joseph McEnroe, 34, expected to begin in March, will be the county's flrst potential
death-penalty case since Conner Schierman was convieted of killing four members of 8 Kirkland
family and sentenced to death in May 2010,

By Jennifer Sulllvan

Seallle Times staff reporter

Three thougand jury summonses have been mailed to King County residents for the upcoming
trial of a man accusged of killing six members of a Carnation family on Christmas Eve 2007,

The trial of Joseph McEnroe, 34, expected to begin in March, will be the county's first potential
A death~penally case since Conner Schierman was convicted of killing four members of a
: Kirkland family and sentenced to death in May 2010,

Desgpite the large number of summonses sent out Friday for MeEnroe's {rial, Greg Wheeler,

i King County's jury manager, said he expects only aboul 500 people will show up for jury

. i" selection, The majority of the summonses will likely be sent to bad or old addresses, to someone
S who 15 not a registerad voter, noncitizens or non-English speakers, or will be ighored,

; Wheeler said that, on average, about 20 percent of those who receive a jury summons won't
i respond, Failing to respond to a jury summons is against the law, but Wheeler said the county
does not have the resources to enforee it

Superior Court Judge Jeffrey Ramsdell, who will preside over MceEnroe's trial, will decide how
many jurors and alternates will be seated,

MecEnroe and his former girlfriend, Michele Anderson, are accused of killing Anderson's
parents, her brother and sister-in-law and her young nlece and nephew at her pavents' home,
Progecutors contend the defendants, who lved in a trailer on the elder Andersons' wooded

: Carnation-area property, planned the shootings hecause Anderson felt slighted by her parents
i and was upsel they wanted her to pay rent,

f: http://seattletimes,com/html/localnews/2020061919_carnation05m,html 8/26/2013



McEnroe and Anderson are each charged with six counts of aggravated murder for the deaths
of Wayne Anderson, 60, and his wife, Judith, 61; Michele Anderson's brother, Scott, his wife,
Erica, both 32, and the couple's two children, Olivia, g, and Nathan, 3.

Ramsdell has ruled that MoRnroe will be tied first,

On Thursday afternoon, Ramsdell get out a detailed timeline for the prosecution and defense
leading up to Jury questioning, or voir dire; on March 4. Before then, the lawyers will have to
get thelr pretrial motions filed, create a questionnatre for potential jurors and sort through
juror excusal requests,

While nefther the court nor the lawyers have said when they expect opening arguments to begin
or how long the trial {s likely to lagt, McEnroe's defense team plans to call only one witness
during the erlminal trial, King County sheriff's Deteotive Scott Tompking, the lead investigator,
according 1o a case filing,

The prosecution plans to call 59 wilnesses, according to a separate courl filing,

If MeEnroe ig convicted of aggravated murder, his trial will enter a "penalty phase," a second
{rial before the same jury to determine whether he should be gentenced to death or life in
prison without parole,

Atrial date has not been set for Anderson, who told The Sealtle Times in a 2008 jailhouse
interview that she committed the killings and wanted to die, She has since pleaded not guilty.

If convieted, Anderson could become the first female on Washington's death row,

The county has spent $5.1 million to defend McEnroe and Anderson and another $725,000 to
prosecute the pair, according to the Office of Public Defense and the prosecutor's office, Total
cost of McERnroe's defense 1s at $2,4 million,

By comparison, more than $2.5 million in has been spent on the defense of Chrigtopher
Monfort, the third person in King County currently facing a potential death penalty, according
to the Office of Public Defense, Monfort i aceused of am ushing two Seattle police officers,
killing one, on Halloween night 2009, His trial could begin as early as this fall,

The amount gpent on the Carnation case is the largest in prepping for a potential death-penalty
case sinoe the prosecution of Green River killer Gary L. Ridgway, according to prosecutors,
Between 2001, when Ridgway was identified as a suspect in the serial killings, and 2003, when
he pleaded guilty to dozens of counts of aggravated murder, the county spent nearly $12 million
on the extengive investigation, as well as prosecution and defense, county officlals sald,
Kathryn Ross, who 1s part of the three-lawyer team representing McEnroe, has repeatedly said
hebils willing to plead guilty to the murders in exchange for the death penalty being taken off the
table,

Ross, in court Thursday, blamed King County Prosecutor Dan Satterberg for the exorbitant trial
costs, but she did not go into detall about her client's willingness to plead guilty,

Satterberg declined to comment for this story, but in 2011 he defended the county's filing of
death-penalty cases despite the high cost, He blamed much of the increased cogts on what he
calls an "industry" that has been created by death-penalty defense attormeys,

Information from Seattle Times archives is included in this report.

Jennifer Sullivan: 206-464-8294 or jensulllvan@seattletimes.com, On Twitter
@SeattleSullivan.

hitp://seatiletimes.com/html/localnews/2020061919_carnation05m, himl
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Subject: RE: In re the State of Washington v. Joseph Njonge, No. 86072-6

Rec’'d 8-29-13

Please note that any pleading filed as an attachment to e-mail will be treated as the original.
Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the
original of the document,

From: Willie Brenc [mailto:willie@davidzuckermanlaw.com]
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