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I. 
INTRODUCTION 

It appears that this Court will consider the following question: 

"Whether in this criminal prosecution the trial court violated the 

defendant's constitutional right to a public trial when it closed the 

courtroom to spectators while considering and ruling on the dismissal of 

some prospective jurors for hardship?" Amicus W ACDL argues that juror 

hardships requests should be heard in open court, with judicial oversight 

and with the public present. 

In particular, WACDL disagrees with the State's assertion that: 

"Public access also would not play a significant role in the functioning of 

this process, where the personal situation of a ptospective juror is 

unrelated to the facts of the case to be tried.~' Supplemental Brief of 

Petitioner, at page 16. Because hardship requests are frequently related to 

economics and because granting or denying hardship requests can affect 

the diversity of the jury venire, public access to and oversight of hardship 

determinations is essential. 
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II. 
ARGUMENT 

A. THIS COURT SHOULD NOT ALLOW TRIAL COURTS TO 
CONDUCT JURY HARDSHIP REQUESTS OUTSIDE THE 
OBSERVATIONS AND OVERSIGHT OF THE PUBLIC 

The Sixth Amendment to the United States Constitution and article 

I, § section 22 of the Washington Constitution guarantee the right to a 

public trial. The state constitution also requires that "U]ustice in all oases 

shall be administered openly." Const. art. I,§ 10. A defendant does not 

waive his public trial right by failing to object to a closure during trial. 

State v. Wise, 176 Wn.2d 1, 9, 288 P.3d 1113 (2012). '"Whether a 

criminal accused's constitutional public trial right has been violated is a 

question of law, subject to de novo review on direct appeal.'" Wise, 17 6 

Wn.2d at 9 (quoting State v. Easterling, 157 Wn.2d 167, 173-74, 137 P.3d 

825 (2006)). Whether the trial court violated the defendant's right to a 

public trial is a question of law that this Court reviews de novo. State v. 

Sublett, 176 Wn.2d 58, 70, 292 P.3d 715 (2012). 

Under this Court's recent guidance on the public trial right, the 

Court must first determine whether a closure that triggers the public trial 

right occurred by asking if, under considerations o:f experience and logic, 

"the core values of the public trial right are implicated." Sublett, 176 

Wn.2d at 73. If there is a closure, the Court looks to whether the trial court 

properly conducted a State v. Bone-Club analysis before closing the 
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courtroom. State v. Paumter, 176 Wn.2d 29, 35, 288 P.3d 1126 (2012); 

Wise, 176 Wn.2d at 12. If the trial court failed to do so, then a "per se 

prejudicial" public trial violation has occurred "even where the defendant 

failed to object at trial." Wise, 176 Wn.2d at 18. The remedy is typically a 

new trial. I d. at 19. 

In Sublett, this Court explained that the experience and logic test 

was taken from PresswEnterprise Co. v. Superior Court, 478 U.S. 1, 8w1 0, 

106 S.Ct. 2735,92 L.Ed.2dl (1986) (Press II). According to this Court, 

the first part of the test, the experience prong, asks "whether the place and 

process have historically been open to the press and general public." 

Citing Press II, 478 U.S. at 8. The logic prong asks "whether public access 

plays a significant positive role in the f1mctioning of the particular process 

in question." !d. If the answer to both is yes, the public trial right attaches. 

!d. 

Historically, all phases of jury selection have been open to the 

public. Washington has a long history of ensuring that jll1'y selection take 

place in open court in order to insure the faimess of the proceedings. 

Most recently, in State v. Jones, 175 Wn, App. 87, 303 P .3d 1084 (2013), 

Division II found that holding the alternate juror drawing off the record 

and outside of the trial proceedings violated the experience and logic test. 

3 



Public access plays a significant positive role in the functioning of 

jury selection. Considering hardship questions and permitting jurors to be 

excused based upon a written response or reviewed in private by counsel 

for the parties without requiring those summoned to appear implicates the 

core values of the public trial right. One of the primary functions of 

random jury selection from a master list prepared in accordance with 

RCW 2.36.054 is to assure the selection ·Of a representative group of 

citizens. 14A Wash. Prac., Civil Procedure§ 29:2 (2d ed.). 

No citizen may be excluded from jury service in this state on 

account of race, color, religion, sex, national origin, or economic status. 

RCW 2.36.080. In order to make a claim of systematic exclusion of 

members ofthese protected classes under the federal constitution, a 

criminal defendant must show "( 1) that the group alleged to be excluded is 

a 'distinctive' group in the community; (2) that the representation of this 

group in venires from which juries are selected is not fair and reasonable 

in relation to the number of such persons in the community; and (3) that 

this underrepresentation is due to systematic exclusion of the group in the 

jury-selection process." Duren v. Missouri, 439 U.S. 357, 364, 99 S.Ct. 

664, 58 L.Bd.2d 579 (1979). And, under Batson v. Kentucky, 476 U.S. 79, 

106 S.Ct. 1712, 90 L.Bcl.2d 69 (1986), discriminatory challenges against a 

member of a protected class are prohibited by the equal protection clause 
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of the Fourteenth Amendment. See also State v. Saintcalle, 2013 WL 

3946038; State v. Evans, 100 Wn. App. 757, 759, 998 P.2d 373 (2000). It 

is the court's duty to protect the right of jurors to participate in the civic 

process and to ensure that our justice system is free from any taint of bias. 

!d. at 762. 

Experience and logic dictate that these core values of the criminal 

justice system - the right of every citizen to sit on a jury and the right of 

the defendant to a jury drawn from a crosswsection of the community -

cannot be protected when judges do not actively supervise hardship 

determinations in open court, but rather close the courtroom or delegate 

that duty to the parties or to a clerk acting under a vague written policy. 

In May, 2013, WACDL attorney Hong Tran wrote on the lack of 

diversity among jurors in this State. See Appendix 1, She notes the 

various efforts made to increase juror diversity and participation around 

the country. But the Courts of this State can't implement some of these 

solutions unless there is a record of who does not appear, who seeks to be 

excused, the reasons for the request and the judicial ruling. 

The possibility that a small cadre making the hardship 

determinations out of public view could make race or gender assumptions 

based solely upon the jurors' written hardship requests is very 

problematic. Then, by agreement, the parties could exclude entire juror 

5 
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populations. This would be accomplished with very little judicial 

oversight and completely out of sight of the ptiblic. In looking at the 

hardship requests the parties could make assumptions regarding the 

ethnicity and gender of the potential jurors based upon their name alone. 

One party or another could agree to a hardship request simply to reduce 

the number of minorities m women from the panel. 

The public should be aware of the immmerable requests for release 

from working citizens who simply cannot afford to sit on a jury because 

the rate of pay - $1 0 a day for trial that might last for weeks in a serious 

felony case - prevents them from serving because to do so would ruin 

them financially. The public should be aware that some businesses refuse 

to pay their employees their regular salary while they serve on a jury. 

These are not the sort of judicial inquiries that can or should be 

conducted out of the public view. The public is entitled to know that only 

the rich or those who have employment protection and regular pay during 

their service will be able to serve on juries- particularly when the trial 

will more than a day or two. The public is entitled to know which 

employers value their economic pursuits more highly than insuring that 

their employees right to serve as jurors, The public needs to know that the 

rate of pay is so low that many summoned will be excused on that basis 

alone and that hundreds more simply will not appear. The public cannot 
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address the shortcomings in the current system of jury service and 

selection if these issues are not considered in open courtrooms. 

In re Yates, 177 Wn.2d 1, 21, 296 P.3d 872, 882 (2013), is the 

perfect example of this danger. In that case, Yates argued that court 

personnel violated his Sixth Amendment fair~cross~sectionl'ight by 

excusing prospective jurors. I-Ie asserted that there was a statutory 

violation that might give rise to a due process violation but this Court 

rejected that claim, in part, because there was little or no record of what 

actually happened in the jury administrator's office. This Court noted that 

Yates provided 11110 admissible evidence of Pierce County venire selection 

process." Id. at 882. The State apparently provided only general policies 

about how the jury source list was created and a copy of Pierce County 

policies. But Yates appatently did not have any evidence of details of the 

hardship process to present to the Court so he could not show a violation 

of his right to a venire that represented a crossMsection of the community 

or even a statutory violation. 

Critically, the public needs to know that jury pools are only 

nominally "random." In a recent capital case the King County Superior 

Court randomly drew 3,000 names from the jury source lists. But in a 

January 4, 2013 Seattle Times newspaper article, Greg Wheeler, King 

County's jury manager, said he expected only about 500 people to appear 
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for jury selection. "The majority of the summonses will likely be sent to 

bad or old addresses, to someone who is not a registered voter, noncitizens 

or non-English speakers, or will be ignored." Appendix 2. The King 

County Superior Court does not utilize any mechanism to force potential 

jurors to comply with the court's summons. Thus, juries are, at a very 

significant level, "self-selected." That is, they are comprised only of the 

potential jurors who choose to comply with the Court's summons. There is 

no way to know if under this "self-selecting" system, the persons who 

actually appear on the first day of service represent a cross-section of the 

community. 

Absent discussion ofthese issues in open court there is there no 

way for the public to address these failures either by supporting an 

increase in juror pay, insisting on court enforcement of the jmy summons 

or creating some other solution to the problem. Again, this was an issue in 

Yates. But because the hardship requests were not heard on the record this 

Court found that "Yates's bare allegation of a discrepancy'' between the 

number of elderly and working class people in Pierce County and the 

number of people in those groups who actually appeared pursuant to a 

summons was insufficient to make a prima facie showing of a fair-cross

section claim. 
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In short, there is no way for this Court or the trial courts of this 

state to discharge the duty to protect the right of jurms to participate in the 

civic process and to ensure that out' justice system is free from any taint of 

bias if those summoned are excused in closed proceedings. 

Finally, it is true that in State v. Beskurt, 176 Wn.2d441, 447, 293 

P.3d 1159, 1162 (2013), this Court held that there was no closure 

implicating the right to a public trial right when the trial court sealed 

pretrial juror questiotmaires. But this Court carefully pointed out that the 

questionnaires in that case were utilized by the attorneys as a "screening 

tool" and that all of the jurors were actually in the courtroom and 

questioned by the trialjudge and the parties in the presence of the 

defendant and the public. "At most, the questionnaires provided the 

attorneys and court with a framework for that questioning." ld. at 447. In 

this case, however, the jurors' hardship requests were clone entirely in 

private with no judicial oversight. While the jurors' initial w1'itten 

requests for excusal have been properly sealed pursuant to a post-trial 

Bone-Club analysis, the consideration, evaluation and questioning of the 

jurors was required to occur in an open courtroom in the presence of the 

defendant and the public. See also In re Yates, supra at 29. 
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III. 
CONCLUSION 

This Court should issue an opinion reinforcing the requirement that 

all of the facts regarding the jury venire are addressed on the record in 

open court beginning with hardship requests. 

DATED this ,~F clay of August, 2013. 

Respectfully submitted, 

~dl£kt!f~ 
Su~a u;e Lee Elliott, WSBA #12634 
At· ryiey for Amicus Washington Association 
of {iminal Defense Lawyers 
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Jury :Diversity· 
Policy, legislative and legal arguments to address the lack of 
diversity in juries. 
BY HONG 'fRAN 

Even 
-1 befote a 

defen
dant steps into 
a courtroom, 
there are forc
es at work that 
a:ffect whether 
he or she will 
g•et a fair triaL 
As defense 
attorneys, we 

see how these forces have culminated 
in a jury pool that is largely white, 
middle and upper 'Class ... deciding the 
fate of defendants who are not. Before 
I talk about what efforts should or 
could be taken, a discussion......, while 
perhaps obvious~ of why juror diver· 
sity matters merits some discussion. 

Why Does Jury Diversity Mutter? 
The presence of miMrlty jtu•ors im

pacts the collective process of elect· 
slon-maldng, causing jurors to be more 
cnref1.1l and thorough h1·deliberations, 
Given the cllff.e1'ent expetiences that 
pel'sons of dlffeJ'ence races have with 
the criminal justice system, a mttltlra· 
cial jut<y helps to eliminate biases ancl 
prejudices in the deliberation process.1 

Peesons of different races often pro
cess the same i11formatlon.ln different 
ways, often to cUfferent conclusions,2 A 
diverse jury furthel'S the goal of ensw·· 
lng litigants and the public that the 
system is impartial and f:air, 3 

While beyond the scope of this ar· 
ticle, it bears mentioning that it is un· 
clear what effect the preeence minority 
jurorslHts on ~npliclt racial biases, 
''Implicit racial bias" clescl'ibes the 
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cog11itive processes whereby people 
automatica1ly classlf.y Information in 
rt~cially biased ways, Researchers have 
found that people's implicit biases 
defy their awareness and self·reported 
egalital'ian values.4 As one defense 
attorney put it, 41Sometlmes the black 
person on the jury ls no more favor
able to me than any other juror.o Given 

lndivlduals with a felony conviction, 
which in most states disqualifies a 
petson :from jury senlce;v 

ln 2009, the Washington State 
Legislature resto1'ecl the rlght to vote· 
for persons convicted of a :felony, upon 
release from custody and completion 
of community custody, 10 The legisla
tion did not address the tight to jury 

One factor associated with the 
underrepresentation of 1n.inorlties is the 
percentage of juror summons that are 
undeliverable. 

the lack of diversity ln our current jury 
pools, the defense attorney r,u·ely gets 
to make such st!'ateglc calls. 

Why Are Minorities 
Undarl'epresented on Juries? 

One facto!' associated with the un
derrepl'esentation of mlnot'lties· is the 
percentage of Juror summons that are 
undeliverable,6 Indivicllra'Js wlth lower 
socioeconomic status tend to move 
more Ji•equently, making them difficult 
to locate to deliver jw·or summons/ 
Because race, ethnlclty, and soeloeco· 
nomic status are highly conelatocl, the 
effect on jut•y pools is that clisptopot·· 
tlonately fewer minol'itles serve as ju· 
t'ors,BThe exclusion of individuals with 
felony convici1ons feom jury service 
also dlspt•oportlonately impacts minor· 
ity populations. African-Amel'ican men 
and women, in pat·i1cular, at•e dispro· 
porttonat:ely ovenept•esented among 

service. However, since the right to 
jury service and the rlghtto vote are 
highly correlated, defense atto!'11eys 
should encourage theiJ· former clients 
to respond to their jury summons and 
then. be prepared to cle·f.end their right 
to serve on the jury Mtwlthstand!ng 
the felony conviction. 

The common ral:lonale for exclud
ing inclivlcluala with felony <.Jonvlctlons 
from jury seevlce is convicted felons 
"threaten the pro blty of the jury" and 
at'e "inherently biased against the 

. government."11 There are inhet·ent 
:naws in the logic that excludes indl" 
vlcluals with a felony history from Jury 
set·vlce but allows the samc:Jlndlviclual 
to practice law, whlch is the case in 
t.wenty .. nlne states and the federal 
cout·t system.12 

The eliglblllty requit·enwnt:s for jury 
service are established by state1B £\!ld 
f:ecleraP~ statute, Although a common 



requirement for jury service is the 
ability to communicate in EngHsh,1" 

some notable groups have called this 
rec1uirement into question. The ABA 
Commission on the American Jury 
Project included among its recom· 
mendations to the courts that "every 
effort" be made ~<to provide reason· 
ableacco.mmodatio11s for 110n-English 
speaking jttrors."16 1:11e Washington 
State Jury Commission recommended 
that the r:ourts implement a two-year 
project which would allow the state to 
gather information on the costs ancllo· 
gistlcs of acconunodating the language 
needs of limited-English proficient 
jtu·ors. 17 This recommendation has not 
been implemented. 

Language to some extent can be a 
pro:zy fot· race and ethniclty, In some 
communities the percentage of the 
adult population that is limited-English 
pro:6cient can be signlflcant, If the 
courts do not consider steps to accorn .. 
modate the language needs of t11ese 
potential jttrors, they are effectively 
excluding a portion of the population 
from jury se1·vlce, More significantly, 
by falling to acconunodate the lan· 
guage needs of these potenttal jurors, 
the com·t is not providing the litigants, 
but more C1'1tlcal1y a defendant, often a 
person of co lot, a jury' that reptesents 
a true ct·oss .. section of the community, 

Whoro Do Om· Juroi'S Coruo From? 
To understand the reasons for the 

lack of juror diversity, it may help to 
understand whete the courts get their 
jurors. State law determines who the 
courts summon for jury service, 18 

In Washington, potential jurors at;e 
randomly selected :from a ~<jttt'Y source 
llsf' which is ct·eated by merging voter 
reglstratlonlists for a county; licensed 
clJ'lvers who reside i11 the county; and 
state ldentlcat'cl holders who reside 
in the couniy,10 The supedor court 
assembles the jury lists ·from these 

Although a comtnon requirement for Jury 
service is the ability to communicate in 
Engllsh, sorne notable groups have called 
this requiretnent into question. 
-·--·----
soutces annttally,P.o 

The persons on these lists are 
ldentlii.ed by first name; last name; 
middle initial; date of bil'th; gender; 
and county of residence·?.l No othel' 
lnfoxmati'onls tracked,22 Cot\Sequently, 
the cou1'ts have no information about 
the 1·ace, ethnlcity or socloeconomlc 
status of the people who are receiving 
and responding to theit' jul'y sum
mons. Without this data, we are left 
to guess If there is a problem with 
underr€pl'esentatlon and the scope of 
the problem,za 

Whut Efforts Huva Courts T<lkon to 
Attuh1 More Diverse Jury Pools? 
In. some states, state law allows the 

entitles responsible f:o1• assembling the 
Jury source list to supplement the list 
from other sources, While supplement. 
lng the jm·y som·ce llst may work, such 
success may depend on what is used 
to supplement the jttl'Y sou!·cellst, as 
illustrated by the pilot p!'oject below. 

In 1995, the Eastern Distt·lct of 
Pennsylvania Joined sevm·al othe1· 
federal distdci:s ln a two·.year project 
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to determine whether using multiple 
lists iinproved mlnorlty representation 
in the jury selection process.21 The 
two groups examined during the pllot 
were Afrlcan-Atnetlcans atrcl Hispan
ics.20 The overall conclusion was. that 
,if the primary sourch list- th¢ voter . 
1·eglstratlon lists- are supple.merited 
with driver's llce1ise lists, the under
tepresentatlon ·of minodtles actually 
increasesl20: . . . . 

Colorado considered the 11se ii~r. utile 
ity Ctls.tom~1' lis~S} how~i.T¢r, reJected. 
the pr9posal us gend!iJt' and economl
·Cally biased, noting that most u~!lity 
listing as under the' name of the: male 
member of the household;27 :Also, 'the 

come forward, letters were sent to 
church leaders, two of whom sub
mitted the names of the entire adult 
congregation of their church. The use 
of the parishioner lists substantially 
increased the mlnorlty representation 
Of the· jt11'Y PQ01.36 

Whut Efforts Huy~ BQEiii Pursued to 
E1rcouruge Mhwrlfy Juro~s. to Respond 

to the Juror Summons? · 
The biggest p1•edictor of nonre· 

sponse 1;ates was jw·ors' expectations · 
of what would happen if they :f:ai.lec1. · 
to appear. People who believe ri6th
~1g would happen were less likely to 
appear fot· jury service than those · 

rhe use of the parishioner lists increased 
the minority representation of the jury pooL 

listings lacked representation from 
pet•sons between the ages of eighteen 
and twenty·'One. 28 The· same issues ex· 
ist:ecl with the use of telephone dh·ecto
des. 20 Ptoperty tax records were also 
biased agaln~t those ~tnable to a:ffol'Cl a 
home.80 Young adults were ttnc\enep
resenteq in tl'iese llsts,e1 ' 

New York has gone the f11rthest 
by combining lists o:C vote1's, dt'lvers, 
income tax paye1·s, and welfare and 
unemploymerJ;t cQl)fPensatlon reclpi· 
ents.32 However, it ls unclear whether 
this merger of multiple llsts results 
in greater tninol'ity representatio11,ss 
ln2010, NewYol'lt Govemor David 
Patterson signed the. Jury Pool Fair 
Representation Act,34 The act allows 
the collection and assembly of race · 
and other demographic data into an 
annual report designed to address the 
undetl'epresentaUon of minorities on 
NewYot·kjudes, 

Erie County Pennsylvania sought 
to Increase its jury pool by soliclting 
volunteers, When volunteers did not 
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who believed they would be punished 
If they falied. to appear. 30 Nation· · 
ally1 abottt 1.2% of juqr summ'ons are 
returned as 11unclellverable,"87 The 
not1!'esponse rate is between 20% to 
nearly two-thlrcls.38 

In 1997, a ·pilot project in Eait Claire, 
Wisconsin.Jottnd that fncreas!ngly· · ·. 
aggressive steps to 'follow up wlth 
nonresponsive !ndivicluals reduced . 
the non-response rate from 11% fot· 
the :first mailing to 5% after a second 
malllng; the tate fell below 1% after a 
third mailing that lnchtded an Ot·cler to 
Show Cause and warrant. Los Angeles 
slmllady reduced their non-response 
rate from 41% a:fter the first mailing to 
2.7% after follow up effo1·ts,3o 

It appears that the follow"up ef:forts 
employed by the Eau Chtlre and Los 
Ang·eles comtslnvolvect a tht•eat of 
sanction. Coutts that rellecl only on a 
second summons malllng have noted 
little change in the fallw·e·to"responcl 
rates.~0 

Since 1989, the State of Geot•gla 

has been summoning jurors for jury 
set·vice in proportion to their gender, 
race, and ageY Recent legislative 
efforts suggest these pt·actices fall eel 
to Cl'eate inclusive ancl acc'llrate jury 
llsts.42 · · 

The Eastern Dish·ict of Massachu
setts and the n·istl'lct of Kiu1sas have 
t·~phicecl unqelivemble jury cJuestlon· 
nah·es and Mrtresponses with 1nal1Jngs 
11randomlyn selected from the Jury 
list to tl~e s'am(:] zip codes, as tl1ose 
individuals who failed to tesponcl to 
theit· stHittnoJ'ls, No formal evaluation 
has been inade ot'the effectiveness of 
thia practice: 13 

In 1999, the Board of.Jucllclal Ad· 
mlntstrat16n created the Washington 
State Jur,Y'Cotnmlsslon to co11cluct an 
inquiry hi to th\?. ·sl:f\te jury system. The 
conunission published i~s lengthy 1ist 
of l'ecominendations in July, 2.Q,OO, 

The qonunisslon has glven the high
est priodty to increasing juror fees, 
although all of its recomtnendatlons 
are l.mportant steps toward lmprovl'ng 
jury s~rvlce, Inm·eased fees wlllnot 
only address the current inequity in 
jurilr compensation, but wi11 colitribute 
to mol'e economically and ethnically 
dlv:~rse'jul'l:es by· enabling a b!'oad.er 
segitren.t' of trie· pbpillatioh to ~eH/6,4" 

In addition, two of the commission's 
t'ecornmeridatlons· acldeess propqsals 
to increase jury pool cllvei·sity; One 
propps~l suggest~ ".extensive outreach 
to targeted communities/' which 
wottld include educat1onal crunpaigns 
targeting high school students, pew 
citizens rind minority comri1unltlos; 
public S(?t''Vioe campaigns· to pt•omote 
jury service on radio, television, pdnt 
media, public transit at1d othet' out
lets; mot·e extensive advertisement of 
"juror appreciation week;" and out
reach to business ancllabot• groups:'~ 
The commission ats·o J'ecommended 
amending state law to launch a pilot 
pt'oject allowing non-English speciklng 
citizens to set·ve on a jury with the nld 



of a certl.fled.lnterpretet', "Amending 
RCW 2.36.070 (4) would lead to a more 
diverse jury pool, whtoh would ulti
mately he more likely to arrive at the 
truth in a clecislon-maldng process.''~6 

To date, it does not appear that the 
commission's l'eCommendatlons have 
been Implemented. Indeed, when I re
cently spoke to Greg Wheeler, manag
er of jury services for the King County 
Superior Court, he was unaware of the 
commission's t:epo!'t and recommen· 
clatlqns. 

Whut legul Claims Aro Avuiluble to 
Challenge tho Luck oi Juror Diversify? 

Ligation challenging the lack of 
juror pool diversity has pdmarlly 
evolved m·ound a defendant's Slx:th 
.Atnendment l'lght to an 11 impartla:l 
jury."47 The right to an impartial jury 
include's the requirement that the Jury 
be drawn from a fair cross-section of: 
the comn:mnity.~a 
. A prima facie violati<m is estab· 

llshed by the D~wen test:49 

1. The group alleged to be excluded 
is a 11distinctive" group ln. the com· 
J:'XH.\llliy; 

2. The group's rep1·esentatlon in the 
jury pool is not fair and :veasonable 
in !'elation to the number of such 
persons in the population; and 

3. The undet•-representatlon o·f the 
group results ft•orn systemic exclu
sion of the group in the jury selec· 
tlon process. 

If a prima facie violation ls estab
lished, the burden shifts to the state to 
provide a compelling just!flcation fot· 
systemic exclusion of the dlstlnctlve 
group. 

In defining the 11distlnctive" group, 
courts have looked for the followlng:60 

1. Whether the group is defined and 
llrnlted by some identifiable factor; 

2. Whether a co1rtmon tlwead o1· basic 

similarlty in attitude, ideas, or expe· 
rience rurts through the group; and 

3. Whether the group's interests 
cannot be adeCjuately represented 
if the group is excluded froln the 
]ut·y process. 

Applying the ~<cJtstinctive" group 
test, the groups iyplcally recognized 
are those based on gender, race, or 
ethnicity,B1 

The second. Duren prong involves a 
two-part assessment. First, there is a 
determination of who is qualified and 
available for jury service, States retain 

community) -· 14.5% (women in jury 
pool) "' 39.5%. The courts typically 
require a threshold showing of lO% or 
greater, 54 Comparative disparity equals 
absolute disparity dlvldecl by% (gl'oup) 
in jury-eligible cotnmunlty. For ex, 
ample, 39.5% (absolute dlapal'ity)/54% 
Oury eligible population) "''13%. The 
threshold showing Is typically 50% 
ot• greater, Comparative dispadty is 
useful where the distinctive g1'o\lp is a 
small percentage of the population. 

However, Ninth Circuit case law 
has upheld the absolute disparity test 
as the goveming measure of under-

---·--·---
The right to an impartial jury includes the 
requiretnent that the jury be drawn from a 
fair cross~section of the community. 
broad discretion to deflne eligible qual .. 
i:flcations and exemption criterla.62 In 
Washington. State, jurors. m·e qualified 
fo1' service if they meet the following 
crltel'ia:53 

111 Eighteen years old or older; 

U.S. cl'tlzeni 

o Resident of the county in which 
summoned; 

e Engllsh pwficlent; and 

' U: convicted felon, had civill'ights 
!'estored. 

J ueors al'e (!available" If they are 
able to be located and can serve on a , 
jury on the da:te they are summoned. 

Then there must be a statistical 
measure. of under .. representatlon. The 
two most eommonly used s~\tlstlcal 
tests employed to measure ttnder·rep
resentatlon at·e absolute disparity and 
cotnpamtive disparity. 

Absolute disparity equals% (gt•oup) 
in community minus% (grotlp) In jury 
pool. For example, 511% (women in 

representation for Slxth Amendment 
clalms,B5 Unfortunately, this case 
law poses a slgnlflcant obstacle: the 
absolute dispm·ity test falls to captut'e 
under-representation for communities 
that compdse H small petcentage o'f 
the overall comrnunlly. · 

Genet·ally, com·ts have found under .. 
rep!'esentation where the absolute 
cUspadty is at least 10%. That means 
that it wlll be Impossible to pl'ove 
un:det•repreeentation fol" commtmltles 
malting up less than ot· slightly mo!'e 
than 10% of the population. Howevel', 
recent cases open the door to ch~ll
lenglng the dornlnance of the absolute 
dispat·ity test. The !'ecent United States 
Supreme Court case, Berghuis v, 
Smith,B6 stated that no statistical mea .. 
sure ls superiot·, and thut trial courts 
should examine all evidence pt·e· 
sen ted. Additionally, In a recent Ninth 
Cil'cuit concuJTence, Judge Kozlnsld 
stated that while the absolute disparity 
test 11fait:h:fttlly applles the law of ow· 
clt'cult," that test, 11is clearly Wl'ong."U7 

The final Pl'ong undet· Duren is sys .. 
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temic exclusion, de:flned as an inher· 
ent 1·esult of the jury selection process, 
Examples of systemic exclusion are a 
statue grantlug automatic exemption 
to women who when requested or a 
law providing that women should not 
be selected for jury sel'vice unless she 
:flt•st filed a written declaeatlon of bet· 
desire to be subJect tojl.iry service, 

In Washington State, recent claims 
challeng·Jng the validity of the geo
graphic ai·ea from which the jtit•y pool 
is drawn have PJ'oven utisuccessful.68 

The courts have also rejected claims 
that'convlcted ·feloi1s could constitute 
a distlnctlve group in the community 
for purposes o·f a Sixth Amendm¢nt 
clalm.6g 

Despite the limited successes in the 
courts, there are still legal theories 
that have yet to be tested in the courts. 
Three areas particularly tioteworthy 
are challengee to the qlUzenship,eo the 
English·pl·o:flclency requirement) and 
economic.status, Among the man
dates of' ~he jt.try service m·e that 1

' [a] 
olttzen shall not be excluded from jw·y 
service in this state on account of ... 
economic statttsi'61 To the extent the 
current jury service requirernents ex
clude poteniiaUurors because of their 
economic status, defendants may have 
an actionable claim. ' . . . g 

Hong Tran is a jni/.blic defender with 
the I<.tng Coun·ty Department' of Pub tic 
Deje11se1 The Dejender Divis·iott, Prior 
to joining the criminal defense bCift she 
worked as a civit tegat aid attorney in 
Washington State, .North Carolina and 
Ut·a.h where she sjJeciatized in disab·tuty, 
housing, consutne?) (tttd P~1btic be?Mfits 
la·w, 
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McEnroe and Anderson ate each charged with six counts o'f aggrf.\Vated murder for the deaths 
of Wayne Anderson, 6o, and his wife, J\tclith, 61; Michele Anderson's btother, Scott, his wife, 
Erica, both 32.1 and the couple's two children, Olivia, 5, and Nathan, s. 
Ramsdell has ruled that McEnroe will be tl'ied first. 

On Thursday afternoon, Ramsdell set out a detailed timeline for the prosecution and defense 
leading up to jury questioning, or voir clirei on Mm·ch 4· Before then, the lawyers will have to 
get their pretrial motions 'filed, create a questionnaire for potential jurors and sort throi.lgh 
juror excusalrequests. 

While neither the c~JUrt nor the lawyers have said when they expect opening t:u<gnments to begin 
or how long the trial is likely to last, McEmoe's defense team plans to can only one witness 
during the cl'!minal trial, King County sheriff's Detective Scott Tompldns, the lead investigator, 
according to a cuse filing, 

The prosecution plans to call 59 witnesses, according to a separate court filing, 

l'f McEnroe is convicted of aggravated mmder, his t:dal will enter a 11penalty phase, 11 a second 
trial before the same jury to determine whether he should be sentenced to death .or life in 
prison without parole. 

A tl'ial date has not been set for Anderson, who told The Seattle Times in a 2008 jailhouse 
interview that she committed the killings and wanted to die, She hf.ls since pleaded not guilty. 

l'E convicted, Anderson could beoome the first :female on Washington1s death row, 

The county has spent $·s,1rnillion to defend MoEnroe f.\nd Anderson and another $7251000 to 
prosecute the })air, according to the Office o'f Public Defense and the prosecutorrs office, Total 
eost of McEnroe's ·defense 'is at $2>4 million. 

By cornparism'l.r more than $2.5 miUion in has been spent on the defense of Christopher 
Monfort the third person in King County currently facing a potential death penalty, according 
'to the Offiee of Publie Defense, Monfol't is accused of ambushing two Seattle police officers, 
kll1ing one, on Halloween night 2009. His trial could begin as early as this fall. 

The amount spent on the Ctmw.tion case is the lar•gest in prepping fo1' a potential deathwpenalty 
case since the prosecution of Green River killer Gary L, Ridgway, according to prosecutors, 
Between 2001, when Ridgway was identified as a suspect l11 the serialldllings, and 2.003, when 
he pleaded guilty to dozens of counts of aggravated murdel', the county spent nearly $1.2 million 
on the extensive investigation, as well as prosecution and defense, county o'fficia1s said, 

Kathryn Ross, who is part of the three-lawyer team representing MoEmoe, has repeatedly sf.lid 
he is willing to plet1d guilty to the murders in exchange for the death penalty being taken o'f'fthe 
table. 

Ross, in cotnt Thursday, blamed King County Proseeutor Dan Satter berg for the exorbitant tri~1l 
costs, but she did not go into detail about her client's willingness to plead guilty, 

Satterbe~·g declined to comrnent 'for this stol'y, but in 2011 he defended the county's filing of 
death~penalty cases despite the high oost. He blamed much oHhe incl'eased costs on what he 
calls an. 11 industry11 that has been created by death~penalty defense attorneys. 

Irifo7'mationfrom. Seattle Times w·chives is included in this tepori'. 

Jennife7' Sullivan: 206··464~8294 or}eilsl.tllivan@seattlel"imes.com, On TwiUet' 
@SeattleSttllivan. 

http;//seattletimes.com/html/localnews/2020061919 _camatlon05m.html 8/26/2013 
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