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A. IDENTITY OF PETITIONER

Joseph T. McEnroe asks this Court to accept review of the decision
designated in Part B of this motion.
B. DECISION

Petitioner McEnroe seeks revieW of the “Order on Defendant’s
Motjon to Waive LGR 15.”" |

The decision interprets this Court’s GR 15 to require a party
seeking to have pleadings or supporting documents sealed to first file the
unredacted documents in open court files, available to opposing parties,
the media aﬁd the public, and then to later file a motion to seal, leaving the
sensitive, possibly privileged, materials exposed to public view until such
time as the trial court can hear and decide the motion to seal the
documents.

The trial court’s decision further holds that King Coﬁnty Local

Rule LGR 15 will apply to all future proceedings in the pending capital

case of State v. McEnroe, King County Superior Court No. 07-1-08716-4

SEA, and the case of the co-defendant, State v. Anderson, King County
Superiot Court No. 07-1-08717-2 SEA. LGR 15 requires parties bringing

motions to seal sensitive documents to file unredacted copies of the

"The trial court’s order is attached as Appendix A,

2A copy of LGR 15 is attached as Appendix B.
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documents along with the motion to seal. Should the motion to seal be
denied, LGR 15 provides for immediate open filing of such documents
and service on other pgrties contemporaneous to or even prior to notice of
the denial of sealing being given to the moving party.

The trial court’s decision modified LGR 15 in that it provided that
if a motion to seal documents is denied, the documents will not bé openly
filed for thirty days to aliow the moving party to seek review. However, if
review is denied, the documents will be openly filed withoﬁt further
recourse to the proponent of sealing. Specifically, the moving party will
not be allowed to withdraw either the primary motion to which the
sensitive documents for which sealing was sought pertain or the
documents themselves.

C. ISSUES PRESENTED FOR REVIEW

In this capital murder prosecution the trials of the two co-
defendants, Joseph McEnroe and Michele Anderson, have been severed.
A trial date of October 10, 201 i, hais béen set but it has not been
determined which defendant will be tried ﬁrsf. The'State has orally

moved to have Defendant McEnroe tried first. > Defendant McEnroe

*Mr. McEnroe’s motion to waive LGR 15 was originally brought as a preliminary matter
to his anticipated motion to have his trial after the trial of his co-defendant, Michele
Anderson; the Motion to Waive LGR. 15 was entitled “Motion to Waive LGR 15 for the
Purpose of Filing Defendant’s Motion to Seal ‘Defendant’s Motion to Have His Trial
After Michele Anderson’s Trial is Complete.” However, at the most recent status
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believes his éase should be tried second and has advised the trial court he
seeks to submit materials explaining his need to be tried after his co-
defendant, and if necessary his need for a continuance of the current trial
date, under seal to protect his right to a fair trial. This is because the
materials would necessarily contain defénse strategy and conﬁdential
information regarding his mitigation case if the trial proceeds to a capital
sentencing phase. The trial court decided that LGR 15 will apply to Mr.
McEnroe’s motion to seal® meaning, a) Mr. McEnroe must attach an
unredacted copy of any document he wishes to be sealed to the motion to
seal; b) if the motion to seal is denied, the document for which sealihg was
sought will be openly filed, available to the media, and served on a.l.l'
Aparties unless an appellant court grants review and issues a sta&; and c¢)
Mr. McEnroe will not be able to avoid disclosure of the documents by
withdrawing them or withdrawing the motion to which they were attached.
The folléwing issues are raised:
1) In a capital case, what are the proper procedures for a defendant

submitting, and a trial court considering, motions to seal or redact
pleadings and/or supporting documents the defendant believes necessary

conference, held June 2, 2011, the trial court divected that the issue of which defendant is
tried first will be considered as an oral motion by the State to conduct the trial of Joseph
McEnroe first. Defendant McEnroe is directed to respond to the State’s motion no later
than June 27, 2011,

“And LGR 15 will also apply to all subsequent motions which may be brought by
McEnroe or Anderson,
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to a trial court being fully informed and able to fairly hear and decide a
motion brought by a defendant?.

2) Was the trial court in error in interpreting this Court’s GR 15
to allow for sealing of documents only AFTER said documents have been
openly filed and available for perusal by other parties and the public in
general? -

3) Does the trial court’s decision to apply LGR 15 to Mr.
McEnroe’s anticipated motion to have his trial after the trial of his co-
defendant (and to any future motiong to seal brought in his case) violate
the federal and state constitutions by requiring the defendant to choose
between seeking to obtain information important to his mitigation case in
support of a life sentence and avoiding the premature disclosure of
confidential information regarding his mitigation strategy and highly
personal information regarding himself and other potential mitigation

~witnesses which would not otherwise be discoverable until after the guilt
phase of his frial if he is convicted of aggravated murder?

D. STATEMENT OF THE CASE

Joseph McEnroe and Michele Anderson are charged with six
counts of aggravated murder and the Stéte has filed a Notice of Intention
to Seek the Death Penalty. McEnroe and Anderson are charged with
killiné six members of Anderson’s family on Christmas Eve, 2007. The
cése has been subject to intensive media scrutiny and publicity.

On April 28, 2011, the trial coﬁrt severed the trials of the co-
: defendants.
Joseph McEnroe advised the trial court he intended to ﬁlé a motion

to allow his trial to take place following completion of the trial of his co-
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defendant, Michele Anderson. Should he be required to proceed to trial
first, Mr. McEnroe will file a motion to continue the trial date from
October 10, 2011, as presently schéduled, to January 30, 2012,

Mr. McEnroe further advised the trial court that in order to
evaluate Mr. McEnroe’s motion regarding the order of trials, the trial court
will need to understand the defense theory of his mitigation case,
including possible mental health mitigation. However, premature
disclosure of the defense strategies regarding mitigation, should there be a
penalty phase of trial, would be highly prejudicial to the defense at guilt as
well as penalty, likely to taint potehtial jurors, and invasive of the privacy
rights of Mr, McEnroe as well as other anticipated mitigation witnesses.

The trial court specifically directed Mr. McEnroe’s attention to
LGR 15(c)(3)(A), requiring that motiqns to seal be accompanied by
unredacted copies of the materials soughf to be sealed. LGR 15 (c)(3)(B)‘
further provides that “If the hearing judge denies the motion to seal, the
judge will file the original unredacted documents unseaied with an order
Vdenying the motion...” The trial court already had exercised this provision
with regard to the co-defendant’s counsels’ earlier motion to Withdraw.

In order to protect his right to a fair trial and penalty proceeding,

Mr, McEnroe filed a “Motion to Waive LGR 15 for the Purpose of Filing
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Defendant’s Motion to Seal.” The trial court denied the motion to waive
LGR 15, “Order on Defendant’s Motion to Waive LGR 15,” (Appendix A,
hereto; hereafter referred to as “Order”).

The trial court held that LGR 15 is not in conflict with GR 15.
The trial court held GR 15 “assumes that the court record being sealed has
already been [openly] filed.” Order, p. 3. The trial court held that the
local rule, I.GR 15, provides greater‘ protections than GR 15 to parties
seeking to have documents sealed because GR 15

affords no procedure for review prior to filing the
document in the [open] record ... in order to avoid placing
sensitive documents in the public record pending a ruling
on a motion to seal LGR 15 permits the moving party to
provide “the original unredacted copy of the documents the
party seeks to file under seal to the hearing judge in an
envelope for in camera review.” LGR 15(C)(3).[sic]

Order, p. 4. The trial court’s order denied the motion to waive application
of LGR 15, denied the defendant’s request that should the coﬁrt refuse to
seal the documents the d@fendant be permitted to \yithdraw the documents
“and the prirﬁary motion, and ruled,

[although] “an argument could be made that LGR 15 as written
only applies to civil and domestic relations court records ... this
court adopts the provisions of LGR 15 as the protocol for motions
to seal in both State v. McEnroe and State v. Anderson with the
proviso that in the event of an unfavorable ruling the court will
afford counsel a minimum of 30 days to seek review before
unredacted materials are filed in the public record.

*Mr, McEnroe’s “Motion to Waive LGR 15" is attached as Appendix C.
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Order, p. 5.

The trial court has set a due date of June 27, 2011, for Mr.
McEnroe to file his response to the State’s motion for Mr. McEnroe’s trial
* to proceed before his co-defendant’s trial.

- E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1) RAP 2.3 (b)(1), Further Proceedings Useless:

The trial court’s decision that it will apply LGR 15 to Mr.
McEmoé‘s motion to be tried after his co-defendant renders further
proceedings useless because Mr. McEnroe cannot take the risk that the
sensitive and otherwise privileged or conﬂdential information regarding
his mitigation strategy and potential evidence would be disclosed and
published prior to his trial on guilt or sentencing. Because he cannot risk
disclosure of these mateﬁals in the event his motion to seal the docume;nts
is denied by the trial court, Mr. Mcﬁnroe will not submit tile materials and
information with his motion to be tried after his co-defendant. The trial
court will not have the benefit of the opinions of Mr. McEnroe’s
psychological experts, which are critical to understanding why Mz,
McEnroe seeks to have his case be tried after the trial of his co-defendant.
. The trial court will not fully understand why Mr, McEnroe needs

information very likely to be disclosed in the trial of his co-defendant, and
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not otherwise available to Mr, McEnroe, to support his mitigation case.
The trial court will not be able to put Mr. McEnroe’s request to be tried
second ini the context of Mr. McEnroe’s theory of mitigation, Becaus.e
Mr, McEnroe cannot provide; the information the trial court needs to
pfoperiy consider his motion to be tried after his co-defendant, further
proceedings on this issue are certainly impaired if not useless.

In addition, if Mr. McEnroe took the other route and were to
include the unredacted sensitive documents with his motion to seal, as
required by LGR 15 and the trial court’s decision, and the materials were
openly filed by the court, his ability to seat an impartial jury would be
seriously diminished because his mitigatioﬁ case, including psychological
opinions, would be available to the media which has closely monitored
developments in this case. The state would also have access to Mr.
McEnroe’s mitigation evidence far in advance of what is contemplated by
SPRC 4 and 5. The prosecution’s access to such information would give
the state an unfair advantage at both guilt and penalty phases of trial. Pre-
trial exposure of sensitive, often deeply personal Iinformation may result in-
defense witnesses being discouraged from cooperating with Mr.
McEnroe’s defense. All of this would deny Mr. McEnroe the procedures
he is entitled to under Washington law and deny him the heightened due

process mandated in a capital case.
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Thus, whether Mr. McEnroe declines to risk c;xposure of his
conﬁdential information by not submitting the supporting documents with
his response to the state’s motion that he be tried first, or whether he

submits fhe materials and the trial court denies his motion to seal, he will
not receive a fair trial and sentencing proceeding. If Mr. McEnroe is
convigted of aggravated murder and sentenced to death, the decision of the
trial court to apply LGR 15 to this motion and any subsequent motions
will be carefully scrutinized by post-conviction céux“cs as a basis to vacate |
both the conviction and the sentence, rendering the trial and sentencing

proceeding useless.

2) RAP 2.3 (b)(2) the Superior Court Has Comumitted Probable

Error and the Decision Substantially Alters the Status Quo or Substantially
Limits the Freedom of the Defendant to Act:

Mr. McEnroe wants to have a ruling on his motion to seal sensitive
documents in support of his responée to the state’s motion that his trial
happen before that of his codefendant before he files that fnotion. He
wants to be allowed to withdraw the documents in the event the motion to
seal is denied. The trial court’s decisiqn substantially limits Mr. -
McEnroe’s freedom to act because, as stated above, he .oannot submit the
sensitive supporting documents at all because 'under LGR 15 the risk of
publication is too gre‘at‘ Mr. McEnroe is put to the Sophie’s choice of

failing to properly support his bid to have his trial after his co-defendant,
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and thereby gain access to evidence in the co-defendant’s control which is
confidential to her until she presents it at her trial, or fully supporting his
argument to be tried second but risk damaging premature disclosure of his
own confidential and otherwise privileged mitigation evidence which
would diminish his ability to defend himself at both phases of his trial.

M. McEnroe submits the trial court committed probable error as
follows:

The trial court framed its final holdings in the context of what it
described as “the quagmire surrounding GR 15.” This suggests a need for
explication of GR 1‘5.

The trial court held that this Court’s GR 15 provides a mechanism
to seal court records only AFTER they have been openly' filed.” For
however many days or weeks it takes for the superior court to conduct a
hearing and decide a motion to seal, according to the trial court’s decision,
sensitive documents would reside in open court files, inviting the perusal
of other parties, media and the general public. Common sense alone

refutes this holding of the trial 6ourt. No competent attorney would

openly file documents contaixiing confidential, embarrassing, and/or
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privileged material with intention of obtaining a sealing order at some
point in the future, after the cows have left the barn.®

This Court’s definition of “sealing” reﬁltas the trial court’s
bolding. CR 15 (4) defines “seal:” “To seal means to protect from
examination by the public and unauthorizea court personnel.” Sealing
could not serve its purpose of protecting sensitive documents from
“examination by the public and unauthorized court personnel” if those
documents were allowed to languish in the public court file for any
amount of time. Indeed, King County’s “Electronic Court Records”
| (“ECR™) database, plus the statewide Judicial Information Sysfems
(“JIS”) and SCOMIS, allow diligent reporters, opposing parties and
curious members of the public access to such documents in open court
files almost immediately on filing from the comfort of their own desks and
living rooms.

Other rules of this Court show that GR 15 does not require opeh
filing of sensitive document prior to a decision on sealing, GR 31(a)
provides,

Access to court records is not absolute and shall be
consistent with reasondble expectations of personal privacy

SThere are occasions, such as after a criminal conviction is expunged, when a party may

seek to seal a court file which was previously open, and GR 15(c)(4) and (5) address that
situation,
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as provided by article 1, section 7 of the Washington State
Constitution ..., o

Personal privacy would be eradicated if sensitive documents had to be
openly filed prior to a decision on sealing, as the trial doﬁrt interpreted GR
15. Furthermore, GR 31 recognizes that public access to court records
may be “restricted by federal law, state law, céurt rule, court order, or case
law.” Id., emphasis added. Restrictions, regardless' of the source, would
mean little if the trial court was correct in its holding regarding GR 15.

The trial court’s decision that it will not allow the defendant to
withdraw sensitive documents shouid the motion to seal be denied was
probable error. The trial court held that the defendant’s “request appears
anathema to an open and accountable system of justice.” Order, p. 5.
However, allowing parties to withdraw documents from consideration by
 the court rather than have them published does not offend “an open and
accountable system of justice.” Withdrawn documents would not be
considered by the court aﬁd would have no influence on any issue befére
the court. The federal courts provide for the lbdging and withdrawal of
documents should a motion to seal be denied.

Western District of Washington Local Rule5(g) (5):

A motion or stipulation to seal may either be filed prior to or
contemporaneously with a filing that relies on the documents to be
filed under seal. If the court subsequently denies the motion to
seal, the sealed document will be unsealed unless the court orders
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otherwise, or unless the party that is relying on the sealed
document, after notifying the opposing party within three days of
the court’s order, files a notice to withdraw the documents. Ifa
party withdraws a document on this basis, the parties shall not refer
to the withdrawn document in any pleadings, motions and other
filings, and the court will not consider it. For this reason, parties
are encouraged to seek a ruling on motions to seal well in advance
of filing underlying motions relying on those documents.

Emphasis added.” The federal courts surely must be recognized as
administering “an open and accountable system of justice.” Other states
also have rules permitted the “lodging” of docufnents with a court in order
to allow the court to decide whether those documents should be sealed,
and provision to return those documents, unfiled, to the sealing proponent
- in the event that the court denies the motion to seal. See, e.g., California
Rules of Court, Rule 2.551(b)(4)-(6); and New Mexico Rules of Criminal
Procedure for the District Courts, Rule 5-123(B)(2), 5-123(E).
It may be that Washington courts have not considered withdrawn
documents as part of the “court record” under GR 31(c)(4) because such
documents would not be “maintained by a court in connection with a

judicial proceeding” and would not necessarily be “entered into the

"Undersigned counsel Ross has been practicing law in Washington since 1976 and
believes that for much if not all of that time Washington superior courts have similarly
permitted the “lodging” of documents and withdrawal if sealing is denied in a manner
similar to what the federa] district courts expressly allow. She is not sure whether the
* practice was pursuant to & court rule or simply common sense.
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record.” This Court would do a good service to lower courts and litigants
to illuminate the interplay of the rules.

The trial court committed probable error in holding that LGR 15
applies to criminal cases despite its absence of reference to criminal cases.
The court’s decision ach10W1edées that LGR arguably was intended only
to apply to civil and doméstic cases, Order, p. 5. Mr. McEnrole noted in
his Motion to Waive LGR 15 that when the pertinent émendment to the
rule was put up for public comment in 2009, the summary given by former
King County Judge Paris Kallas in the April 2009 Washington State Bar
News made no menfion of criminal céses.

LGR 15 - Sealing Rule. Many cases and couft rules address

motions to seal and redact court documents. Nonetheless a gap
exists.

Specifically, neither GR 15, GR 22, nor King County Local Rules
address the situation where a party seeks to seal or redact

- documents filed contemporaneously with a court document. This
arises most often in the summary judgment setting. Currently,
most parties address the gap by way of a discovery protective
order. Enacting a local rule establishes a uniform and consistent
practice.

It is highly likely the amendment to LGR 15° was intended to discourage
the scourge of acrimonious pleadings in domestic cases as well as in civil

summary judgment motions. Almost certainly the amendment’s

*The amendment to LGR 15 took effect in September 2010.
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application to criminal cases, especially to capital cases, was not
considered by the King County local rules committee,

This Court has held that when it comes to sealing records, criminal
defendants seeking to preserve their right to a fair trial are held to a lesser

burden than civil litigénts seeking to protect other interests.

The quantum of need which would justify

restrictions on access differs depending on whether a

- defendant's Sixth Amendment right to a fair trial would be
threatened, When closure and/or sealing is sought to protect
that interest, only a “likelihood of jeopardy” must be
shown. Federated Publications, Inc. v. Kurtz, 94 Wn.2d
31, 62 (1980). See Gannett Co. v. DePasquale, 443 U.S.
368, 400, 99 S.Ct. 2898, 2916, 61 L.Ed.2d 608 (1979)
(Powell, J., concurring). However, since important
constitutional interests would be threatened by restricting
‘public access (Coken v. Everett City Coun., 85 Wn.2d 385,
388, 535 P.2d 801 (1975), Richmond Newspapers v.
Virginia, 448 U.S. 555, 575-578, 100 S.Ct. 2814, 2826-
2828, 65 L.Ed.2d 973, 988-90 (1980)), a higher threshold
will be required before court proceedings will be closed to
protect other interests. If closure and/or sealing is sought to
further any right or interest besides the defendant's right to
a fair trial, a “serious and imminent threat to some other
important interest” must be shown.

Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 37 (1982). In holding that
LGR 15 applies equally to criminal and civil cases, the trial court failed to
recognize the constitutional rights to be safeguarded in a criminal trial,

particuldrly in a capital trial,
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The trial court committed further and perhaps more grievous
probable error by completely ignoring Mr. McEnroe’s arguments that the
application of LGR 15 to his motion to proceed to trial after his co- |
defendant would violated his rights to present all relevant mitigaﬁng
evidence under the Eighth Amendment and hié right to effective assistance
of counsel under the Sixth Amendment. The trial court also did not
address the unconstitutionality of forcing Mr. McEnroe to choose between
two constitutional rigﬁts. State v. Michielli, 132 Wn.2d 229 (1997),
Simmons v. United States, 390 U.S. 377 (1968). The Court made no
mention of need, cited by Mr, McEnroe, to assure the highest degree 6f
due process and reliability in capital cases. Woodson v. North Carolina,
428 U.S. 280 (1976). And the trial court further committed probable error
by ignoring the special procedural protections afforded to capital
defendants under SPRC 4 and 5 which”protéct premature disclosure of

mitigating evidence in capital cases.” Mr. McEnroe brbught all of these

*The sensitive nature of mitigation evidence is recognized in the special court rules for
capital penalty proceedings which specifically allow the trial court

... discretion, in accordance with CrR 4.7(h)(4), to defer disclosure of
all or part of the defendant's penalty phase evidence until the guilt
phase has been completed.

SPRC 4. Mental health evidence intended for the penalty trial is especially protected
allowing a defendant to delay until 24 hours after a guilty verdict before announcing
whether or not he will present mental health experts as part of his mitigation case and
prohibiting the prosecution from hearing from its own expert or receiving any report from
its own expert until after the defendant elects to present his own menta) health experts,
again 24 hours after a guilty verdict. Until that time, the mental health evidence is sealed
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arguments to the trial court’s attention in his motion but the trial court did
not acknowledge them.

F. CONCLUSION

The Court should accept review for the reasons stated in part E. The
Court should find that King County Local Rule 15 does not apply to Mr.
McEnroe’s Motion to Seal documents filed in oppc;sition to the state’s
motion that he be tried before his co-defendant or to any future motions
brought by him in his case. The Court should find LGR 15 is
unconstitutional as applied to capital cases. The Court should clarify that ,
Washington rules permit partie's, at least defendants in capital cases, to
withdraw sensitive documents should the trial court refuse to order them
filed under seal.

Dated: June 13, 2011,

Respectfully submitted:

Kathryn E und Ross, W%A 6894 '

Leo Hamaji, WSBA 18710
William Prestia, WSBA 29912
Attorneys for Petitioner

and if the defendant chooses not to present expert testimony in mitigation, the state’s
experts’ reports remain permanently sealed. SPRC 5.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR KING COUNTY
State of Washington, ,
Plaintiff, Cause Nos. 07-1-08716-4 SEAand
07-1-08717-2 SEA
VS,
Joseph T. McEnroe and Michele Anderson, - ORDER ON DEFENDANT'S MOTION TO
WAIVE LGR 15
Defendants.

The court has received Defendant McEnroe's Motion to Waive LGR 15 for the Purpose of Filing

Defendant's Motion to Seal Defendant's Motion to Have His Trial after Michele Anderson’s Trial is

Complete. Co-defendant Anderson has filed a Statement in Joinder to the motion.

The underlying concern expressed in both motions is that under LGR 15 should the court deny

the defendants’ respective motions to seal, the court will immediafely file unredacted copies of the

documents they wished to submit under seal, thereby “allowing no time for the moving party to seek

- review or otherwise protect the information the party believed to be confidential.” Defendants complain

that criminal defendants, padicularly in death penalty cases, should not be forced to choose between
either (a) risking release to the public of sensitive information submitted in support of a motion, or (b)
not including the sensitive information in the motion so as to avoid the risk of release.

Defendants contend that GR 15, as adopted by the Washington SupremeACourt, “contains no

such drastic consequence [as LGR 18] for parties unsuccessful in their efforts to seal sensitive

1 Order on Criminal Motion : King County Superior Court
) 516 Third Avenue
: Seattle WA 98104
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documents,” They maintain, therefore, that LGR 15 violates GR 7 which requires that local rules be
consistent with the rules adopted by the Supreme Court.

To the extent that the Defendants appear to believe that GR 15 provides them greater

protections than LGR 15, they are mistaken. GR 15 states in.pertinent part;
(c) Sealing or Redacting Court Records, |

(1) In a civil case, the court or any party may request a hearing to seal or redact the court
records. In a criminal case or juvenile proceedings, the court, any party, or any interested person may
request a hearing to seal or redact the court records. Reasonable notice of a hearing to seal must be
given to all parties in the case, In a criminal case; reasonable notice of a hearing to seal or redact must
also be given to the victim, if ascertainable, and the person or agency having probationary, custodial,
community placement, or community supervision over the affected aduit or juvenile, No such notice is
required for motions to seal documents entered pursuant to CrR 3,1(f) or CrRLJ 3.1(f).

(2) After the hearing, the court may order the court files and records in the proceeding, or any
part thereof, fo be sealed or redacted if the court makes and enters written findings that the specific
sealing or redaction is justified by identified compelling privacy or safety concerns that outweigh the
public interest in access to the court record, Agreement of the parties alone does not constitute a
sufficient basis for the sealing or redaction of court records. Sufficient privacy or safety concerns that
may be weighed against the public interest include findings that;

(A) The sealing or redaction is permitted by statute; or

(B) The sealing or redaction furthers an order entered under CR 12(f) or a protective
order entered under CR 26(c); or

(C) A conviction has been vacated; or

' (D) The sealing or redaction furthers an order entered pursuant to RCW 4.24.611: or

(E) The redaction includes only restricted personal identifiers contéined in the court
record; or

(F) Another identified compelling circumstance exists that requires the sealing or
redaction.

(3) A court record shall not be sealed under this section when redaction will adequately
resolve the issues before the court pursuant to subsection (2) above.

: (4) Sealing of Entire Court File. When the clerk receives a court order to seal the entire court
file, the clerk shall seal the court file and secure it from public access. All court records filed thereafter
shall also be sealed unless otherwise ordered. The existence of a court file sealed in its entirety, unless
protected by statute, is available for viewing by the public on court indices. The information on the court
indices is limited to the case number, names of the parties, the notation "case sealed,” the case type
and cause of action in civil cases and the cause of action or charge in criminal cases, except where the

2 Order on Criminal Motion King County Superior Court
516 Third Avenue
Seattle WA 08104
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conviction in a criminal case has been vacated, section (d) shall apply. The order to seal and written
findings supporting the order to seal shall also remain accessible to the public, unless protected by
statute.

(5) Sealing of Specified Court Records, When the clerk receives a court order to seal
specified court records the clerk shall;

(A) On the docket, preserve the docket code, document title, document or subdocument
number and date of the original court records: :

(B) Remove the specified court records, seal them, and return them to the file under
seal or store separately. The clerk shall substitute a filler sheet for the removed sealed
court record. If the court record ordered sealed exists in a microfilm, microfiche or other
storage medium form other than paper, the clerk shall restrict access to the alternate
storage medium so as to prevent unauthorized viewing of the sealed court record; and -

(C) File the order to seal and the written findings supporting the order to seal, Both shall
be accessible to the public,

(D) Before a court file is made available for éxamination, the clerk shall prevent access
to the sealed court records.

(6) Procedures for Redactsd Court Records, When a court record is redacted pursuant to a

court order, the original court record shall be replaced in the public court file by the redacted copy. The

redacted copy shall be provided by the moving party. The original unredacted court record shall be
sealed following the procedures set forth in (c)(5). ‘

“Court record” is defined in GR 31(c)(4) as including but not limited to: "(1) Any document,

information, exhibit, or other thing that is maintained by a court in connection with a judicial

proceeding.”

As written, GR 15 contemplates that a party seeking to seal a document will file the motion and

document as they would any other motion and supporting documentation, Following the court’s
decision, the clerk’s office is directed to take action in conformity with the decision pursuant to
subsections (4), (5) and (6).

In short, the “uniform brocedure" set forth in GR 18 assumes that the court record being sealed

has already been filed. After receiving a court order to seal, the clerk wil “[rJlemove the specified court
records, seal them, and return them to the file under seal or store ‘them separately.” GR 15(¢)(5).
Accordingly, the reason why GR 15 does not contain the “drastic consequence” ofAsubsequent filing of
the unredacted document is because the rule assumes that the documents have already been filed,

3 Order on Criminal Motion ' King County Superior Court
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The Local Rules Committee of the King County Superlor Court, chaired by Judge Paris Kallas
(ret.), recognized this infirmity in GR 15 and attempted to craft a rule that would provide a procedure by
which a party could obtain an order to seal before being required to file in the court record the

document for which the sealing order was sought. LGR 15 allows a party to provide the original

unredacted document directly to the judge who is considering the motion to seal. If the motion is
successful, the document is subsequently filed under seal by the court at that time, thereby avoiding the
prospect of the document being available to the public as a court record while the motion is pending

before the judge. If the motion is denied, the unredacted document is then filed by the court.

From this court’s perspective, the procedure set forth in LGR 15 affords the Defendants herein

greater protection that GR 15, which affords no procedure for review prior to filing the document in the

record. Furthermore, to the extent that Defendants assert that this court should waive the provisions of
LGR 15 because it is inconsistent with the rules adopted by the Supreme Court, this argument has

unintended consequences.

As aforementioned, in order to avoid placing sensitive documents in the public record pending a

ruling on a nﬁotion to seal, LGR 18 permits the moving party to‘ provide “the original unredacted copy of
the document(s) the party seeks to file under seal to the hearing judge in an envelope for in camera _
review”. LGR 15(C)(3). After the hearing, the judge then either files the original -unredacted document
or the document under seal depending on the ruling. This prc;cedure arguably runs afoul of _Q&_S_Lé),
entitled “Filing with the Court Defined.” That rule provides that “[tihe filing of pleadings and other
papers, as requlred by these rules shall be made by fllmg them with the clerk of the court except that
the judge may permit the papers to be filed with him or her, in which event the judge shall note theraon
the filing date and forthwith transmit them to the office of the clerk.” CR (6)(e). Nothing in the rule
allows a judge to receive materials for filing, particularly originals, and retain them until a decision is

made sometime in the future, yet this is precisely what LGR 15 instructs a judge to do. GR 15, as

written and interpreted by this court, is not in conflict with CR 5(e) because it presupposes that the’

document already is part of the court record priér to hearing the motion to seal.

40 Criminal Motion King County Superior Court
rder on Crimi ¢ 516 Tl%llrd Avenue
Seattle WA 98104
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It is against this backdrop, with feet firmly planted in the quagmire surrounding GR 15, that this

Court hereby enters the following rulings in response to Defendants’ motions:

1. The mation to waive LGR 15 Is denied, To the extent that Defendants believe that GR

15 provides them a safer harbor, they are unfortunately mistaken for the reasons set
forth above, |

2. The motion to permit the Defendants to withdraw their motions and supporting
documentation in the event of an unfavorable ruling on their motions to seal is denied.
Defendants have falled to provide any authority or legal argumeht in support of such
relief, and the request appears anathenﬁa to an open and accountable system of justice.

3. Defendants’ request that this court afford them an opportunity to seek review of an
adverse ruling on their motions to seal is granted. This court believes that the
Defendants’ request is reasonable and, in the event of an unfavor,ab&e ruling, this court
will file the unredacted materials under seal for a period of no less than 30 days to permit
counsel an opportunity to seek review.

4, Lastly, having painstakingly reviewed LQB_J_S_ it appears that an argument could be

made that LGR 18 as written only applies to civil and domestic relations courtlreco'rds.

In order fo avoid further potential confusion, and to provide guidance o the parties in the

future, this court adopts the provisions of LGR 15 as the protoco! for motions to seal in

both State v. McEnroe and State v. Anderson with the proviso that in the event of an
unfavorable ruling the court will afford counsel a minimum of 30 days to seek review

before unredacted materials are filed in the public record.

(1A /‘/
Done this_ <4 day of _| ?cw\ 204 .

7
("“) ‘ \ . VIS N Y8 Sl

.Judgﬂt[éFFR\EY M. RAMSDELL N

5 Order on Criminal Motion ' ' King County Superior Court
Order on Crim 516 Tl¥ird Apvenue
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Xlll. GENERAL RULES

LGR 15. DESTRUCTION, SEALING, AND REDACTION OF COURT RECORDS

(¢) Sealing or Redacting Court Records.

(1) Motions to Destroy, Redact or Seal. Motions to destroy, redact or seal all

or part of a civil or domestic relations court record shall be presented, in accordance
with GR 15

and GR 22, to the assigned judge or if there is no assigned judge, to the Seattle Chief
Civil Judge

for civil cases with a Seattle designation and to the Chief Judge in Kent for civil cases .
with a

‘Kent designation, the Chief Unified Family Court Judge for family law cases with
children, with

the following exceptions. :

(A) Guardianship, Trusts and Probate: (Title 11) Motions may be

presented to any regularly sitting (but not a pro tem) Ex Parte and Probate
Commissioner,

(B) Vulnerable Adult Protection Order: (RCW 74.04) Motions may be

presented to any regularly sitting (but not a pro tem) Ex Parte and Probate
Commissioner.

(C) Minor/incapacitated Settlement. The motion shall be presented to

the judicial officer who approved the minor settlement unless the judicial officer who
approved , _

the minor settliement is a pro tem commissioner, in which case the motion shall be
brought

before the assigned judge or any regularly sitting Ex Parte and Probate Commissioner,
(D) Name Changes Based on Domestic Violence: If no assigned judge,

motion may be presented by the requesting party to any regularly 3|‘ct|ng (but not a pro
tem) Ex

Parte and Probate Commissionet.
Local Rules of the

Superior Court for King County

Effective September 1, 2010

Page 78

LGR 15
(E) Financial Source Documents, Personal Health Care Records and
Confidential Reports in Title 26 Cases: In a proceeding brought pursuant to RCW 26,
“financial source document”, “personal health care record” and “confidential report” as
defined
under and submitted in accordance with GR 22 will be automatically sealed by the clerk
without
court order, if accompanied by the proper cover sheet. See, also, LFLR 5(c) and LFLR
11 with
respect to family law court records in general.
(2) Orders to Destroy, Redact or Seal. Any order containing a directive to

destroy, redact or seal all or part of a court record must be clearly captloned as such
and may not



be combined with any other order; the clerk’s office is directed to return any order that is
not so

captioned to the judicial officer signing it for further clarification. See also LCR 26(c),
LCR 79

(d)(6), LFLR 5(c) and LFLR 11. The clerk is directed to not accept for filing and to return
to the '
signing judicial officer any order that is in violation of this order.

(3) Motions to Seal/Redact Filed Contemporaneously with Confidential
Document(s).

(A) Contemporaneously with filing the motion to seal, the moving party

shall provide the following as working copies:

(i) the original unredacted copy of the document(s) the party seeks

to file under seal to the hearing judge in an envelope for in camera review. The words
“SEALED PER COURT ORDER DATED [insert date]” shall be written on the
unredacted

document(s). The following information shall be written on the envelope: The case
caption and

cause number; a list.of the document( s) under review; and the words "SEALED PER
COURT :

ORDER DATED [insert date] !

(i) a proposed redacted copy of the subject document(s).

(i) a proposed order granting the motion to seal, with specific

proposed findings setting forth the basis for sealing the document(s).

(B) If the hearing judge denies the motion to seal, the judge will file the

original unredacted document(s) unsealed with an order denying the motion. The words
“SEALED PER COURT ORDER FILED [insert date]” will be crossed out on the
unredacted

document(s).

(C) The unredacted document(s) shall not be filed electronically. if -

submitted through the Clerk's Working Copies Application, the unredacted document(s)
will be

placed, by the Clerk’s Office, in an envelope as described above.

(D) If the hearing judge grants the motion to seal, in whole or in part, the

" judge wili file the sealed document(s) contemporaneously with a separate order grantlng
the

motion. If the judge grants the motion by allowmg redaction, the judge shall write the
words

“SEALED PER COURT ORDER DATED [insert date]” in the caption of the unredacted
document before filing.

(e) Motions to Unseal or Examine. See LCR 77(i)(11) with respect to motions to
unseal or examine a sealed court record,

[Adopted effective September 1, 2008; amended effective January 1, 2009; January 1,
2009;

September 1, 2009; September 1, 2010]
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, ) No. 07-C-08716-4 SEA
. ) . .
Plaintiff, ) MOTION TO WAIVE LGR 15 FOR
) THE PURPOSE OF FILING
V. ) DEFENDANT’S MOTION TO SEAL
o ) DEFENDANT’S MOTION TO HAVE
JOSEPH T. McENROE, ) HIS TRIAL AFTER MICHELE ‘
) ANDERSON’S TRIAL IS COMPLETE
Defendant ) . .
OVERVIEW

The Court has advised all parties that it will apply LGR 15 to an anticipated Motion to
Seal documents in s'uppoﬂ of motions regarding the order of trials and, if necessary, for
continuance of the trial date. LGR 15 requfrés pé;ties to file unredacted originals of the
documents for which sealing is souéht. Should the trial court deny the motion to seal, the
documents are openly filed al'ong with the order dgnying the motion to seal allowing no time for

the moving party to seek review or otherwise protect the information the party believed to be

confidential,

MOTION TO WAIVE LGR 15 FOR THE  LAW OFFICES OF,

THE DEFENDER ASSOCIA’I;ION
PURPOSE OF FILING DEFENDANT’S MOTION 810 THIRD AVENUE, SUITE 800
HIS TRIAL AFTER MICHELE ANDERSON’S TEL: 206-447-3900 EXT. 752

TRIAL IS COMPLETE” — Page 1 of 11 ‘ FAX: 206-447-2349
E-MAIL: prestia@defender.org
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MOTION

Defendant Joseph McEnroe Moves for the following relief:

1) To consider and rule on fhe Defendant’s “Motion to Seal” certain documents and
information prior to considering Mr McEnroe’s substantive motions regarding the order and
timing of tri.als; o

2)  To allow Defendant, in the event the Court den:ies the Motion to Seal', an
opportunity to seek review of the adverse ruling prior to openly filing the documents for which
sealing is sought;

3) | To allow Defendant, in the eveﬁt the Court denies the Motic'm to Seal an .
opportunity to withdraw the substantive motions as well as the supporting docuﬁlents;

4)  To declare LGR 15 unconstitutional, particuiarly in'the context of a capital case.

FACTUAL BACKGROUNb

On April 28, 2010, the Court severed the trials of co—defendants Joseph McEnroe and
Michele Anderson.

Defendant Joseph McEnroe intends to file a motion to allow his trial to proceed following
completion of the trial of his co-defendant, Michele Anderson. Should that motion be denied,
Mz, McEnoe will file a motion to continue the trial date from October 10, 2010, as presently
scheduled, to Ianuai"y 30,2012, |

In order to evaluate Mr. 'McEnroe’s h:}otion regarding the order of trials, the Court will

need to understand the defense theory of his mitigation case including possible mental health

MOTION TO WAIVE LGR 15 FOR THE - , LA OFTIces OF
PURPOSE OF FILING DEFENDANT’S MOTION ggETgfggl‘gﬁﬁ lﬁsgﬁlfﬁﬁg%lg
TO SEAL DEFENDANT’S “MOTION TO HAVE SRATTLE. WASHINGTON 5104
HIS TRIAL AFTER MICHELE ANDERSON’S . TEL: 206-447-3900 EXT. 752

TRIAL IS COMPLETE” — Page 2 of 11 . FAX: 206-447-2349
) E-MAIL: prestia@defender.org
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nﬁﬁgation. However, premature disclosure of the defense strategies regarding mitigation,
should there be a penalty phase of trial, would be highly prejudicial to the defense at guilt as well
as penalty, likely to taint potential jurors, and invasive of thé privacy m’g‘h’cs. of Mr. McEnroe as .
well as other anticipated mitigation witnesses.

The sensitive nature of mitigation evidence is recognized in the special court rules for
capital penalty proceedings which specifically allow the trial court “... discretion, in accordance
with CrR 4.7(h)(4), to defer disclosure of all or part of the defendant's penalty phase evidence
until the guilt phase has been completed.” SPRC 4, Mental‘h‘e:alth evidence intended for the
penalty trial is especially protected allowing a defendant to delay until 24 hours after a guilty
verdict before announcing whether or not he will present mental health experts as part of his
mitigation case and prohibiting the prosecution from hearing from its lown expert or receiv'mé
any report from its own. expertluntil after the defendant elects to present his own'mental Health
experts, again 24 hours after a guilty verdict. Unti] that time, ﬁ'xe mental health evidence is -
sealed and if the deféndam chooses nbt lto present expert testimony in mitigation, the state’s
exf)erts’ reports remain permanently sealed. Si’RC 5.

Mr, McEnroe has advised the Court he will seek 10 submit supporting materials for the
order of trial and, if necessary, for the continuance, under seal to protect his right to a fair trial,
To be useful to the Court, the supporting materials would ﬁeoessarily contain defense strategy
regarding M, McEnroe’g mitigation case. | |

The Court has specifically directed the parties’ attention to LGR 15, requiring that

motions to seal be accompanied by unredacted copies of the materials sought to be sealed: LGR

15 (B) further provides that “If the hearing judge denies the motion to seal, the judge Wﬂl file the

MOTION TO WAIVE LGR 15 FOR THE Lawormces OF
PURPOSE OF FILING DEFENDANTS MOTION D A A 00
TO SEAL DEFENDANT’S “MOTION TO HAVE SEATTLE, WASHINGTON 98104
HIS TRIAL AFTER MICHELE ANDERSON’S . TEL:'206-447-3900 EXT. 752

TRIAL XIS COMPLETE” — Page 3 of 11 ' FAX: 206-447-2349
) E-MAIL: prestid@defender.org
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original unredacted documents unsealed with an order denying the motion....” The Court here
has already exercised this provision with regard to the co-defendant’s éounsels’ motion to
withdraw.
SUMMARY OF ARGUMENT

LGR 15 (c)(1)(A) requires any party seeking to have any coﬁrt records sealed to file “the
on'giﬁal unredacted copy of the documents the party seeks to file under seal to the.he'ari).ng
judge....” LGR (¢)(1)(B) provides that if the motion to seal is denied, “the judge will file the
original unredacted documents unsealed with an order denying the motion.” Under the local
rule, the moving party leéms his motion to seal is denied at the same time o_pposing parties and
the public Jearn of the ruling and after the subject documents have been openly filed. This
process leaves the moving party with no recourse; he cannot avoid disclosure of the sensitive
materials to other parties and the public by Wifhdrawing his underlying motion because the .
materials are already published when he learns of the trial court’s orgier.l Nor c;n the moving
party seek meaningful review of the frial couﬂ’s decision by an appellate court because even if
the trial court’s decision’is errorieous, the da.fnage of publishing sensitive, conﬁdentiall,,
information has been Idon'e. o

Under LGR 15 the only way éparty can assure even the most sensitive, ofherwise
privileged, i'nformaﬁon is not released to opponents and the public is not to bring motions in any
way related to that material, This subjects criminal defendants to a Hobsén’s choice ~ withhold
supporting materials that support and fuliy advise the trial court regarding motions the defendant
deems necessary to his defense or risk the trial court releasing information that may geriouslﬁr

prejudice his ability to f)resent his defense or select an impartial jury. Of Hobson’s choices of

MOTION TO WAIVE LGR 15 FOR THE ' - LawOmmCESOF
PURPOSE OF FILING DEFENDANT’S MOTION VEL DEFENDIR ASSOCIATION
TO SEAL DEFENDANT’S “MOTION TO HAVE SEATTLE. WASHINGTON 98104
HIS TRIAL AFTER MICHELE ANDERSONS TEL: 206-447-3900 EXT. 752
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this constitutional sort, the U.S. Supreme Court has said “.., we find it intolerable that one

, constitutional right should have to be surrendered in. order to assert another.” Simmons v. United

States, 390 U.S, 377 (1968).
ARGUMENT

LGR 15 was'amended effective September 1, 2010, to add section (c)(3)(B) which
mandates the Sophie’s choice of failure to request necessary relief out of fear of immediate
publication of damaging confidential information or riéldng potentially devéstating publication
without recourse. GR 15, the statewide rule adopted by the Supreme Court regarding sealing
court doéuments, contains no such drastic consequence for parties unsuccessful in their efforts tol
seal sensitive documents. LGR 15(c)(3)(B) vi’olates GR 7 which requires local rules tc.> be
consistent with rules adopted by the Supreme Coilrt. | |

It aépears that the King County Su;éexior Court chd not anticipate the chilling effect of
LGR 15(c)(3)(B), particularly as it might be applied in capital ;:ases. In April 2009, when the

local rule change was put up for comment, former Judge Paris Kallas wrote in the WSBA

Bulletin:
LGR. 15 - Sealing Rule, Many cases and court rules address motions to seal and
redact court documents. Nonetheless a gap exists.
Spec1ﬁca11y, neither GR 15, nor GR 22, nor the King County Local Rules address
the situation where a party seeks to seal or redact documents filed
contemporaneously with a court document. This arises most often in the
summary judgment setting. Currently, most pérties address the gap by way of a
discovery protective order, Enaotmg a local rule establishes a umfoxm and '
consistent practice, .

MOTION TO WAIVE4LGR 15 FOR THE ) LAW QFFICES OF -

PURPOSE OF FILING DEFENDANT’S MOTION 20 DURGNDER ASSOCLATION

TO SEAL DEFENDANT’S “MOTION TO HAVE SEATTLE, WASHINGTON 98104

BIS TRIAL AFTER MICHELE ANDERSON’S © TEL: 206-447-3900 BEXT. 752

TRIAL IS COMPLETE” — Page 5 0f 11 FAX: 206-447-2349
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1d., emphasis added. LGR 15(c)(3)(B) was intended to ﬁll a gap left by other rules in the
situation in which a party filed supporting documents the party des1red to be sealed with the
motion for sealing. The local court apparently did not want always to have to deal with separate
motions for protective orders, part:xcularly in civil motions for summary Judgment whlch are
frequent and burdensome for the court. However, what was, according to Judge Kallas, an
amendment intende:ld to deal with the situation when parties yoluntarily attached documents théy
wished to be sealed to the motion to seal becarne enacted as a rule requiring partiés to attach
unredacted originals to motions to seal at great risk should the motion to seal be denied.”

Criminal cases, and conflict with constimtional‘protecﬁons of criminal defendants, appear

not even envisioned when the local rule was put up for comment., The Sixth and Eighth

Amendments to the U.S. Coﬁstit}ltion were seemingly not considered when the local rule was
drafted. GR 15, on the ofher hand, specifically contemplates that ﬁlotions to seal or redact may
be brought in criminal cases. GR 15 (c)(1). Nothing in GR 15 requires filing of unredacted
original copies of documents for which seaiing is sought and there is no language suggesting a
court should surprise, and effectively punish, moving parties by publisbing the sensitive
documents simul.ltané‘ously with an order denying the motion to seal,

The provision of LGR 15 (©)(3)(B) which requires the trial judge to openly file documeﬁts
requested to be sealed if and immediately when the motion to sea] is denied does not allow the
moving party to seek review. It is possible the trial court’s decision. is in error:

The legal standard for sealing or unsealing court records is a qﬁestion of law
which we review de novo. Dreiling v. Jain, 151 Wash.2d 900, 908, 93 P.3d 861
(2004). We ieview a trial court's decision to seal or unseal records for abuse of

discretion, but if that decision is based on an improper legal rule, we remand to
the trial court to apply the correct rule. Id, at 907, 93 P.3d 861,

MOTION TO WAIVE LGR 15 FOR THE LAW OFFICES OF .

|| PURPOSE OF FILING DEFENDANT’S MOTION ;‘“ﬁf@fggﬂﬁ gfsggﬁn@m
TO SEAL DEFENDANT’S “MOTION TO HAVE SEATTLE Wasainon 58104
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Rufer v. Abbott Zaboratories, 154 Wn.2d 530 (2005). The legal standard means nothing if
parties canmot seek review of whether it has been properly applied before the documents in
question are published.

The defense of capital cases is different than all other cases counsel or the courts

-encounter. SPRC rules reflect and fecognize that fact. As stated above, mitigation evidence is

acknowledged to be especially sensitive and protected from disclosure until late in the trial, often
after the guilty verdict is in. SPRC 4, 5. Capital defense counsel are required to thoroughly
investigate and seek to obtain all evidence which may argue ggajnst a sentence of death for their

client. Failure to do so has been found to be constitutionally deficient representation:

Counsel’s decision not to expand their investigation beyond the PSI and the DSS
‘records fell short of the professional standards that prevailed in Maryland in 1989,
As Schlaich acknowledged, standard practice in Maryland in capital cases at the
time of Wiggins® trial included the preparation of a social history report. App.
488, Despite the fact that the Public Defender’s office made funds available for
-the retention of a forensic social worker, counsel chose not to commission such a
report. Id., at 487. Counsel’s conduct similarly fell short of the standards for
capital defense work articulated by the American Bar Association (ABA)-
standards to which we long have referred as “guides to determining what is
reasonable.” Strickland, supra, at 688; Williams v. Taylor, supra, at 396. The
ABA Guidelines provide that investigations into mitigating evidence “should
comprise efforts to discover all reasonably available mitigating evidence and
evidence to rebut any dggravating evidence that may be introduced by the
prosecutor.” ABA Guidelines for the Appointment and Performance of Counsel in
Death Penalty Cases 11.4.1(C), p. 93 (1989) (emphasis added). Despite these
well-defined norms, however, counsel abandoned their investigation of
. petitioner’s background after having acquired only rudimentary knowledge of his
history from a narrow set of sources. Cf. id, 11.8.6, p. 133 (noting that among the
topics counsel should consider presenting are medical history, educational history,
employment and training history, family and social history, prior adult and
juvenile correctional experience, and religious and cultural influences) (emphasis
added); 1 ABA Standards for Criminal Justice 4—4.1, commentary, p. 4—55
(“The lawyer also has a substantial and important role to perform in raising

MOTION TO WAIVE LGR 15 FOR THE LAW Oericts OF
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mitigating factors both to the prosecutor initially and to the court at sentencing...
Investigation is essential to fulfillment of these functions”).

Wiggens v. Smith, 539 U.S, 510 (2003),

Defendant McEnroe’s motion to be iried after his co-defendant is based on a need for
access to evidence pertinent to his mitigation case. However, the Court will not understand
either what evidence is hoped to be obtained or what relevance it might have to Mr. McEnroe’s
mitigation unless the Court is provided with information about Mr. McEnroe’s mitigation
sﬁategy and how the sought information would fit into the context of other mitigation evidence
including éxpert opinions, Héwever, such information is confidential, sensitive, and protected as
work product generally and by SPRC discovery rules f§r capital cases. Premature §ublication 6f
Mr. McEnroe’s mitigation strategies, as could happen should the Court deny his motion for
sealing, is likely to taint potential juroi‘s, aliowing for pre-trial cogitation on possible mitigationl
evidence, and uninformed pressure from media and social commentary (sﬁch’ as comments under
on-line news articles). Also, Ithe prosecution would have access to defense evidence prior 0
final decisions n:;ade by the defense and prior to the time required for disclosure under SPRC
rules. |

LGR 15(C)(3)(B) puts Mr. McEnroe’s counsel to the choice of meeting their Sixth and V.
Eighth Amendment obligations to seek all relevant mitigation evidence and vigorously prepare
fora pofential penalty phase irial by ﬁling and arguing the motion regarding order of trial with
the confidential information éttached to the motion to seal; OR, to avoid the risk of daxﬁaging

publication of confidential and privileged mitigation evidence by.either not bringing the motion

| MOTION TO WAIVE LGR. 15 FOR THE LAW OFFICES OF

PURPOSE OF FILING DEFENDANT’S MOTION a0 DEFENDER ASSOCIATION
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to be tried second or failing to properly support the motion. Either choice impinges on Mr. -
McEnroe’s constitutional rights,

A defendant should not be put to an unnecessary choice between constitutional rights,
State v. Michielli, 132 Wn.2d 229 (1997), Simmons v. United States, 390 U.S. 377 (1968).

It is especially important to make sﬁre that procedures are fair and designed to protect the
accuracy of any decision in a capital case: |

This conclusion rests squarely on the predicate that the penalty of death is
qualitatively different from a sentence of imprisonment, however long. Death, in
its finality, differs more from life imprisonment than a 100-year prison term
differs from one of only a year or two. Because of that qualitative difference,
there is a corresponding difference in the need for reliability in the determination
that death is the appropriate punishment in a specific case.

‘Woodson v. North Carolina, 428 U.,S. 280 (1976), LGR 15(¢)(3)(B), by discouraging counsel

| from fully supporting requests for relief counse] belioves are necessary to secure their client’s

right to present mitigating evidence in é. capital, doés not promote reliability in capitél sentencing
decisions. 'R,egardles's of whether LGR 15°s requirements of simultaneous filing of motions to
seal with unredacted original documents, risk of discloéure of the documents should the court
dex;ty the sealing motion, and lack of opportunity to seek review of the sealing decision by a
higher court, are acceptable in the civil cases the rule seemingly was intended to address, there is -

no justification for the chilling effect of the rule ina capital case. Death is different.
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CONCLUSION

The Court should not apply LGR 15(c)(1)(B) to Defendant McEnroe’s anticipated
“Motion to Seal”, “Motion to Proceed to Trial After CoTDefendant”, and, if necessary, “Motion

for Continvance of Trial Date.” \

1.) The Court should consider and rule on the defendant’s “Motion to Seal” certain
documents and information prior to considering Mr. McEnroe’s substantive motions regarding

the order and timing of trials;

2.) Should the Court deny the “Motion to Seal”, the Court should allow the defendant an

opportunity to seek review of the adverse ruling prior to openly filing the documents for which

sealing is sought;’

3.) Should the Court deny the “Motion to Seal”, the Court should allow the defendant an

| opportunity o vviﬁhdiaw the substantive motions as well as the supporting documents without

open {iling and publication or disclosure to other parties;

I the contéxt of a civil case the Court of Appeals has held that if the Court does xiot consider 'documeﬂts

and does not base any decision on such documents are not subject to public disclosure:

Each sealed document in this case is like a witness subpoenaed to a trial who sits in the front row of the
courtroom but is never called to testify. What the witness knows may be a matter of great public interest
and curiosity. But our state constitution does not force that witness to speak,

Bennett v. Smith Bunday Berman Britton, 156 Wash. App. 293 (2010).
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4,) The Court should declare LGR 15(c)(3)(B) unconstitutional, particularly in the

context of a capital case.

Respectfully submitted:
KathryoeEind Ross, WSEA No. 6894
_~_—Teo Hamaji, WSBAG. 18710
William Prestia :
Attorneys for-Foseph McEnroe
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