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Amici Curiae American Insurance Association, the
National Association of Mutual Insurance Companies, and
the Property Casualty Insurers Association of America
(“Amici”) have jointly filed a brief requesting that the
Court take the opportunity this case presents to clarify and
consider the practice where the insured and the claimant
have the trial court determine the reasonableness of a
settlement in a proceeding adjunct to their liability action
(“the reasonableness hearing procedure”). Farmers hereby
answers that brief.

L. INTRODUCTION

Farmers agrees with Amici that this case affords the
Court an opportunity to examine the legal and practical
bases for the reasonableness hearing procedure that has
been employed by numerous trial courts and endorsed by
some Court of Appeals decisions, Specifically, Farmers’
assertion of the right to a jury trial on the issue of damages
invites a comprehensive study of the creation of and
rationale for the reasonableness hearing procedure,

As Amici point out:




) No statute, rule, or Supreme Court opinion
authorizes the reasonableness hearing
procedure;

. No public policy is advanced by employing the
reasonableness hearing prooédure; and

. The reasonableness hearing procedure is unfair
to insurers.

II. ARGUMENT

A, No statute, rule, or Supreme Court opinion
authorizes the reasonableness hearing procedure,

Amici’s brief examines in detail the origin of the
practice of holding a reasonableness hearing in the liability
action at the behest of the settling parties, Amici explains
and concludes that RCW 4,22,060 does not apply.

Amicus curiae Washington State Attorneys for Justice
Foundation agrees.! Bird essentially avoids addressing the

issue, (Bird does not address the issue in eithet his

! Brief of Amicus Curiae Washington State Association for
Justice Foundation at 6 n.4 (“Use of the same factors for
determining reasonableness in the covenant judgment context
does not mean that RCW 4,22,060 otherwise applies in the
covenant judgment context.”),




response to the petition for review or his supplemental
brief; in the Court of Appeals, Bird asserted that
“[r]easonableness hearings under RCW 4.22.060 are an
entrenched patt of this state’s insurance law,”? but then
recognized, hlox‘e specifically and aptly, that “Washington
courts have recognized the proptiety of the same kind of
reasonableness hearing for covenant judgments.”®) This
Court has never held that RCW 4,22,060 authorizes a
reasonableness hearing in a liability case to determine the
amount of damages recoverable from an insurer.

Nor should it. The establishment of an offset
pursuant to RCW 4.22,060 for the non-settling defendant(s)
where joint and several liability prevailed stands in stark
contrast to the insurance setting. The non-settling
defendant in pre-1986 joint and several cases retained a
jury right on damages and was an active party to the

lawsuit both before and after settlement. The short notice

2Respondent’s Brief at 25,
3 Id. at 27 (emphasis added),




and limited discovery was not a hardship where the non-
settling defendant was a party all along,

No other statute or rule authorizes the reasonableness
hearing procedure. That is, no rule or statute provides that,
when a plaintiff and an insured settle the liability action,
they can then move the trial court for a determination of
reasonableness, an issue that is not in dispute between
them. They are no longer adversaries; as between them, a
deterinination of reasonableness is merely advisory.

This Court held in Besel v, Viking Insurance Co. of
Wisconsin® that, if such a hearing is held and the insurer
does not object to it, or to the determination of
reasonableness, or indeed to the amount of the settlement,
the insurer will be bound by the reasonableness
determination, But neither in Bese/ nor in any other case
did this Court identify any rule or statute that would
authorize such a hearing at the request of the parties.

There is none,

4146 Wn.2d 730, 49 P.3d 887 (2002),




As Amici note, although there is no legal authority
for holding a hearing in the liability actioﬁ to determine an
issue that is not in dispute in that action, a practice of
permitting and holding such hearings has developed.
Moreover, in Mutual of Enumclaw Insurance Co. v. T & G
Construction, Inc.,’ this Court stated, in dicta, that if such a
hearing is held, a liability insurer with notice of and an
opportunity to intervene in the hearing will be-bound by the
results, citing Fisher v. Allstate Insurance Co.°

The effect of this statement is to compel insurers to
intervene in the adjunct proceeding in the liability action,
even though (1) there is no legal authority for that hearing,
(2) the issue to be decided in the hearing is not in dispute
in that action, and (3) the insurer is not a party to that
action, Currently, an insurer that 1'e§eives notice of a

reasonableness hearing scheduled by claimant and the

5165 Wn.2d 255, 199 P.3d 376 (2008);

6165 Wn.2d 255, 911, 199 P.3d 376 (2008) (citing Fisher v.

Allstate Ins. Co., 136 Wn.2d 204, 961 P.2d 350 (1998)). The
statement is dicta because, in T & G Construction, the insurer
participated in the reasonableness hearing,




insured in the trial court is faced with a Hobson’s choice.’
The insurer can move to intervene in the liability action,
with the likely outcome that the issue of damages will be
determined on short (perhaps six days’) notice and without
the normal course of discovery and, unless this Court
reverses the lower courts, with a forfeiture of the insurer’s
right to a jury trial.® Alternatively, the insurer can decline
to participate in the reasonableness hearing, with the very
real danger that the claimant and the insured will go
forward with the hearing, without opposition, and the
insurer will be held bound by the result.

The compulsion is unwarranted. The reasonableness

hearing in the trial court is without legal authority to start

" That is (in the American usage of the term), insurers are faced
with two choices, both of them bad, See BRYAN A, GARNER, A
DICTIONARY OF MODERN LEGAL USAGE 404 (2d ed. 1995),

! Discovery on potential insured-claimant collusion in setting
the amount of settlement is particularly critical. See
Appellant’s Brief at 34-36 (indicating actual evidence obtained
through additional discovery); Water's Edge Homeowners Ass’n
v, Water's Edge Assocs., 152 Wn, App. 572, 9 53, 59, 216 P.3d
1110 (2009) (evidence of collusion significant determining
factor in finding the settlement amount was unreasonable).
Even an actual party to the liability action, which does not
include the insurer, would not be able to adduce evidence of
collusion or fraud at the time of the reasonableness hearing
without additional discovery,




with; it should not gain legitiﬁlacy by expanding its reach.
Moreover, the principles espoused in Fisher do not apply to
force liability insurers to intervene in such reasonableness
hearings, if held.

In Fisher, the question preser_lted was whether a UIM
insurer could decline to participate in the liability action by
the UIM insured against the tortfeasor and then seck a
separate determination of its obligation to pay. This
Court’s determination—that a UIM insurer that fails to
participate in the underlying action of which it has notice
and an opportunity to intervene would be bound by the
results of that action—was based upon several

considerations:

e The action against the tortfeasor establishes the
amount to which the insured is “legally entitled”
to recover from the tortfeasor, which is the exact
same issue that determines UIM covetage’;

e There is sufficient identity of interest between the
UIM insurer and the tortfeasor (i.e., they have an
identical interest in defending against
determination of liability and damages)'?;

? Fisher, 136 Wn.2d at 247-48,
074, at 248,




e Having only one proceeding rather than two decide
the same issue avoids redundant litigation, with
the attendant delay, and the possibility of
anomalous results!!;

e Relitigation of the same issue provides an
unwarranted benefit to UIM insurers.'?

None of these considerations applies in the context of the
reasonableness hearing procedure to justify binding an
abs'eht liablity insurer.

In the UIM context, a genuine dispute exists between
the UIM insured and the tortfeasor, the resolution of which
will decide the identical issue in dispute between the UTM
insured and UIM insurer. By contrast, in the
reasonableness hearing procedure, the issues of liability
and damages are no longer in digpute between the claimant
and jnsured. Upon reaching settlement, there are no issues
in dispute between them. Specifically, there is no dispute
between them as to whether their settlement is reasonable.
Unless a special hearing is created (one Ifor which no

authority exists), there is no decision to be made in the

U 1d. at 248-49,
2 1d. at 249,




liability action that can resolve any issue in dispute
between the insured and its insurer,

Also, in the UIM context, the defenses of the
tortfeasor are the same defenses as those of the UIM
insurer, By contrast, in the reasonableness hearing
procedure, no party to the liability action has an identity of
interesf with the liablity insurer. Unlike in the UIM
context, where the tortfeasor will dispute the subject issues
(liability and damages), there is no party in the
reasonableness hearing who shares the insurer’s interest in
challenging the subject issue (reasonableness). To the
contrary, the parties’ interests are in conflict with the
liability insurer’s, That is, the liability insurer’s goal is to
minimize the amount of a reasonable settlement, the
claimant’s goal is to maximize the amount of the
settlement, and the insured’s goal is té make the case go
away, which can best be achieved by maximizing the
amount of a settlement it will have no obligation to pay.

In the reasonableness hearing procedure, unlike the

UIM context, redundancy is created by holding a special




hearing in the liability action. Because the only purpose of
the reasonableness hearing in that context is to establish
the amount of damages that can be recovered from the
insurer—an issue that is in dispute between the insured (or
its assignee) and the insurer and is not in dispute between
the parties to the liability action—the hearing exists only to
decide an element in the insured’s claim against the
insurer, which claim must in any event be litigated in a
separate action. Moreover, as discussed in the briefing
before the Court of Appeals,” deciding the issue of
damages in the liability action and the issue of insurer’s
liability in a separate action can lead to simultaneous
litigation in two venues on the same claim when, as here,
one party appeals from the reasonableness hearing; or it can
lead to sequential appeals, one each from each proceeding,.
And the awlcwardnes§ arising from having the issue of
fraud/collusion “considered” in the reasonableness hearing
as one of the Glover factors, yet raised again as a defense

in the subsequent action against the insured, is minimized

 Brief of Appellant at 38,
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or avoided altogether if the claim against the insured is
presented in only one actign.14

An examination of the reasonableness hearing
procedure should lead this Court to the conclusion that
there is no authority for its use and, in addition, no legal
basis to bind an insurer by its results if it occurs in the

insurer’s absence.

B. No public policy is advanced by employing the
reasonableness hearing procedure,

No court has expressed or attempted to express a
rationale that justifies creating a special hearing adjunct to
in the liability action to determine the reasonableness of a
settlement, even before an action is brought against the
insurer. Nor has Bird,

The reasonableness hearing procedure is cumbersome
and unnecessary, and it can be unfair to insurers. For the
procedure to be justified, there must be some legitimate
benefit gained by the procedure that offsets the detriments.
None is apparent, and no legitimate justification has been

expressed by the courts or counsel.

“71d, at 46-48,

11




C. The reasonableness hearing procedure is unfair to
insurers.

Both Amici and Farmers have pointed out how the
reasonableness hearing procedure can be and is unfair to
insurets. Even if constitutional due process is met, an
insurer who is given notice of a reasonableness hearing can
and often is given short notice, may not and likely will not
have counsel at the ready, and may be precluded from
conducting discovery or sufficient discovery on the
settlement’s reasonableness, particularly the critical
collusion/fraud issue.

In general, the civil rules establish an orderly and
fair procedure for the parties to conduct discovery and to
present the_ir issues for decision to the court on the merits.”
The rules are intended “to secure the just, speedy, and
inexpensive determination of every action.”'® There is no
sound reason, and certainly none has been expressed, why

those procedures should not be accorded insurers on the

15.¢f. Fox v, Sackman, 22 Wn, App. 707, 709, 591 P.2d 855
(1979) (“Modern rules of procedure are intended to allow the
court to reach the merits, as opposed to disposition on technical
niceties.”).

CR 1.

12




issue of reasonableness. Specifically, there is no reason
why the discovery procedures set forth in Rules 26-37,
which apply to all civil proceedings,'” should not apply to a
proceeding to determine the reasonableness of a settlement
when that determination constitutes the amount of damages
recoverable from the insurer.

A single action against the insurer, conducted with
all the process provided by the civil rules, is fair to all
parties. Such an action does not prejudice the legitimate
interests of the insured or his assignee, and it protects the
insurer from overreaching.

1. CONCLUSION

When an insured enters into a covenant judgment, it
can seek to recover from its liability insurer the amount of
the settlement, if the insured can prove (1) the insurer was
at fault and (2) the settlement amount was reasonable upon
consideration of the Glover factors., The insured can

readily and fairly do so in a single proceeding, as to which

7 Id. (“These rules govern the procedure in the superior court in
all suits of a civil nature whether cognizable as cases at law or
in equity .. ..”).

13




both the insurer and insured have the protections of the
civil rules and the right to a jury trial.

No reason has been expressed, by counsel in this
action or by any court, why another hearing, conducted in
the liability action, serves the interests of the public or the
legitimate interests of any party, Because there is no legal
authority for such a hearing, because it serves no legitimate
purpose, because it is cumbersome and unnecessary, and
because it almost always prejudices the interests of
insurers, this Court should clarify that such hearings are
not authorized and should not be used to determine the
amount of damages in a claim against an insurer.
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