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Lo INTRODUCTION

Where an 1nsured defendant whose 1nsurer has allegedly acted in
‘bad faith settles drrectly w1th a clarmant for a reasGnable amount and
ass1gns its right to: pursue a bad faith clain, the amount of that settlement
becor'n'es -the‘presum-ptive 'm'ea‘su:re of damages in the ‘bad faith claim
brought. by the clarmant A practrce has developed in Washlngton where
the 1nsured and the clarmant haVe the trlal ¢ouit 1n thelr underlymg case
determme the reasonableness of the settlement undel the Glover test.
Under that praetwe, upon a determmatlon that the settlement is reasonable
the 1nsurer, as the defendant in the subsequent bad falth actlon 1s ligble for
that full settlement amount unless it can prove that the settlement was the .
product of- fraud or collusmn, the reasonableness of the'settlement under
Glover is deemed resolved by the reasonableness determ1nat1on

The authorlty and reasons “for. us1ng thls method for determining
the amount of damages m an 1nsurance bad falth actlon haVe become'
obscured over trme Whatever the reasons, the practrce manifestly |
conﬂ1cts wrth an 1nsurer ) censtrtutlonal rlghts to trlal by jury and due
process Thrs Court should take the opportuntty of this,case to clarrfy the
‘basis and reasons for this method of determmmg damages, and in a way

that safeguards these 1mportant rrghts

1L IDENTITY AND INTEREST OF AMICI CURIAE

The Amertcan Insurance Assomatron (“AIA”), the National

Assocratron of .Mutualv., Insurance Compames (“NAMIC”)», and the

© BIR010.000] mm]Sct]79k.002 2011-12-22



Propéﬁy Casualty Insurers Association. of America (“PCI”) (collectively
. feferre‘d to as “amici”) move to ﬁlé an amici curiae brief in this .appcal. A
copy’ of the proposed amici brief is attached hereto,

Amici are -thé leading national éssociations of property and casualty
in’sqreré in the United States. Mém’ﬁérs of amici range in size from small
companies to the largest insurers with global operations. On'_issués of .
importance to the insurance industry and markgtplace, amici advocate
sound public leipics on behalf bf ' fhefr"members in legislative and
regulatory forums at the state and fefcilera'l lévels and file amicus curiae
briefs in significant cases béforel fedéral and state courts, including this
Court. Anﬁ‘ci’s members write a majofity_ of the property and casualty
insurance in Washington (totaling some $9 billion in premiums) and
nationwide and thus are vitally interested in the resolution of the issues in
this_cése. A

. STATEMENT OF THE CASE

For the purb‘oses of this brief, Amici rely upon the statement of

facts set forth by Farmers in its appellant’s brief, petition for review, and

. supplemental Supreme Court briefing,

BIR010 000! mm] 5et] 7wk.002 2011-12-22

{



IV, ARGUMENT |

A, ;fNo Statute. or I—Ioldmg of This Court Authorlzes a Trial Court
to Preside Over a Hedaring. Convened ‘for.-theé Purposes of
Determmmg the ‘Amount of: Tort. Daniages Binding .on the
" Insurer in a Subsequent Bad Faith Action;. Where the Insurer

Invokes its nght to Have a Jury Determme Those Damages,
Respondent J ames B-1rd argues that the procedure for-havmg a trial
colirt determlne the reasonableness of a covenant Judgment is well-
establlshed by- Washmgton case law Supplemental Br1ef of RespOndent '
James Blrd at 6, citing Glover v, Tacoma Geh Hosp 98 Wn 2cl 708, 715-
716, 658 P.2d 1230 (1983), overruled on other ground by Crown Controls,
Inc. v. szley; 110 Wn.-2d 695 756 P.2d 717 (1988), Chaussee v. Md. Cas.
Co., 60 'Wn, App 504, 512, 803 P.2d 1339 (1991) But a review of
Washmgton case law does not reveal any decls1ons from thls Court
' blessmg -such a procedure when the msurance company objected that its
use vzolates zts rzght to a Jury tmal Nor does the language of RCW

4.22.060 show a leglslatwe intent to effect such a result

Under the 1981 Tort Reform Act a. “hearlng shall be held on the
issue of the reasonableness” of a part1al settlement reached, RCW
4.22. 060(1) Nothmg m the text of chapter 4. 22 RCW provxdes for a
reasonableness hearing: in. cases wherc o "nonsettlmg, ,potentlally-at-fault
defendants remain in the action ‘I‘nstead'- under the 1981 Tort‘Reform Act,
there “are cnly two tort 11t1gat1cn settlngs in Wthh a reasonableness
hearing should be conducted A hearmg rnust be conducted (1) to fix the
amount of an unreleased non-settllng defendant S credlt or (2) to set the

reasonable amount that will be'apportloned. between .a settling defendant

-3-
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and a- releésed non-settling defendant - when the settling: defendant’s
cont'ribution. ' ciaim is subsequently litigvaitédi’? Thdmas - V. Harris,
Washingtoh 's Unique Approach to Parltz'al Tort Settlements.: The Modified
Pro Tanto Credit and the Réasonableness Hearing Requirement, 20
Gonz. L.REv. .69, 106, 113 (1984/85). “If there is only a single
deféndant, neither of the twoAcont'exts_ calling for a hearing can possibly
arise.” Id, at 114, n.161. " |

Indeed, “[o]ne of thé primagy purposes of the hearing is to ‘protect:
the nonsettling de{feﬁdant from paying 'more than his or her share of the
damagesl”’ 'Prz'ce v. Kitsap Transit, 125 Wi,2d 456, 467-68, 886 P.2d 556
(1994) (emphasis added), quoting Adams v. Johnston, 71 Wn, App. 599,
604, 860 P.2d 423 (1993) (citing Senate Journal, 47th Legislature (1981),
at 636-37). See also Harris, 20.GoNz. L. REV. at 113 (“[A] reasonableness
hearing would serve no purf)osé when a litigation has been fully settléd.”).
-Thus, where the .clairhan,t sétfl‘es'with the insured defendaht and then sues
the. insurer for bad faith in a separate action under an assighment of rights,
conducﬁng a reasénablene’ss hearing does not serve the purpose of RCW
4.22.060. |

Case law on the notice provisioﬁ of RCW 4.22.060 further
demonstrates that the section was. never intended t;) authorize a hearing
that would impact the rights of an entity, such as an insurer, that is not a
party to the action culminating ih,the sgttlément. The notice provision in
RCW 4;i2.060(1) requires five days noiice of intent to settle only to

“parties” to the action. In the case of a settlement between a claimant and
.
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the insured, courté have ruled that the iﬁsurer is ‘not a “party” and is thus
not guaranteed to receive notice of the settlement according to RCW
4.22.060’s requirements. See Sharbono v. Universal Underwriters Ins,
Co., 139 Wn, App. 3.8'3, 407, 161 P.3d 406 (2007) (rejecting insurer’s
argument that it did not receive the réquired notice since the inéurer was
not a “party” to the set'fdeinent between the claimént and insured and RCW
4.22.060(1) “réquires that.all parties receive nofice of the settlement.”)
(emphasis in original.);. Villas at Harbour Pointe Owner’s Ass’n v. Mut. of
Enumclaw Ins. Co., 137 Wn App. 751, 761-62, 154 P.3d 950 (2007)
(insurance company not entitled to nofice as required by RCW 4.22.060(1)
since it was not a pérty to the settlement).

It sfrainé credulity to ﬁnd in a statute requiring no notice to an
insurer of the intent to settle, a legislative intent to create a procedure
whose outcome-Wo'uld displace an insurer’s rigﬁt to have a key issue of

- fact—damages, as measured byl the reasonable amount of a covenant
judgmeﬁt——decided by ajury in the trial of the follow-on bad faith action,

This Couft’s decisions under RCW 4.22.060 offer no more support
for a trial court to con.v‘ene a reasonableness héafiqg outside of the joint |
tortfeasor context: | |

o Glover v. Tacoma General Hospital. .In Glover, a medical
malpractice case with _multiple defendants, most of whom settled, this
Court recogﬁized that the re‘aso‘nableness detérmination required by RCW
4.22.060 is of “great impOrtanqe lto both settling and nonmsettling '

defendants” because it determines what offset the nonsettling defendant
." 5 -
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would be allowed. against the judgment at trial. 98 Wn.2d at 716
(emphasis added). Notably, this Court said n‘éthing about the importance,
or lack thereof, of a réasonableness hearing when the settlement occurs
between a single claimant and. single defendant. Glover does not provide
any authority for the trial.court to conduct a reasonableness heating that
would have a preclusive effegt‘ i:n' a subsequent action between the
claimant and the defehdant’s. insurer, If anything, Glover implies the
opposite, that resonableness hearings are not ,irﬁpofta-nt in the absence of
nonsettling Qefendants. | - |

. - Schmidt v. Cornerstone Inve@tnlenis.' The neﬁt case from
thié Court to address reasonableness heérings under RCW 4.22.060,
Schmidt v. Cornerstone( Investments, is similarly silent on whether a
reasonableness hearing was authorized or advised outside of the context
involving the partial settlement of a case with at least one nonsettling
defendant remaining potentially. at féult. 115.Wn.2d 148, 795 P.2d 1143
(1990). In Schmidt, twoid‘efendants settled, and a jury determined the
damages and liability of the f@maining nonsettling defendants. The jury’s
award was offset by the settlement amount found reasonable under RCW
4.22.060. Schmidt :thus offers fo guidance regarding the propriety of
conducting a reasdnaﬁle_:ness heéu'ing' in“a liability action between a
claimant and an insufed to ‘defér'mine’ the amount of damages in a
subsequent bad faith action. | |

Whatever this Court may have said‘ in support of the

reasonableness process, and the role it may legitimately play in
-6-
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’

relation;hip to covenant judgment settlerﬁenté and follow-on bad faith
actions, this Court .has never expressly ~held that the result of a
reasona‘eleneés determination trumps an insurer’s ~ri'ght;l to have a jury
determine reaéonebleness, if that insurer has insisfed on such a trial on that
issue. | vl

> Clmusseé v. Maryland Casualty‘dosl While not a decision
from this Court, Chaussee v. Maryland Casualty Warran‘és discussion
because it provides the first example of a case where a reasonableness
Hearing was conducted outside of the context of RCW 4,22.060. 60
Wn. App. 504. In Chaussee, the reasonableness hearing wés required by
guardzansth law before the guardian could compromlse the minor’s
claim agamst the 1nsured After the settlement was approVed the guardian
sued the insurance company, as an assignee of the 1nsured for bad faith-
and brought the case to trial. Because .the guardian failed to offer
sufficient evidence to prove the insured’s damages, the trial court granted
a judgrrient n.o.v. The Court of Appeals affirmed, hpiding that the bad
faith plaintiff failed to satisfy the burden of proving that the settlement
amount was reasonable. 60 Wn. App..at 510. The reason for this burden
remaining on the claimant was the possibility that an insured would “settle
for an inﬂ'ate‘d‘ amount’to escape exposure[.]” 60 Wn. App. at 510,
Chaussee endorsed using the Glover factors to determinie the settlement’s
reasonableness but dxd not provide any guldance on. whether the trial

court, in the action preceding the bad faith act1on could by its

)
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determinations preclude the insﬁrer’s right - to a déterminétion of
reas-onébl'eness by the jury in the bad faith action. : |

.o ' Besel v, Viking Insutv'ancel Co. of Wisconsin. In Besel, this
Court a.greed~ with the Court of Appeals in Chaussee that the Glover
factors apply to determine reasoiableness where such a hearing was held
to apf)‘rpve a covenant judgment. 146 ‘Wn.2d 730, 738, 49 P.3d 887 -
(2002). But Besel, like .Chaussee, sheds no light on the authority to
conduct a réasonablenéss-hear’ing’.butéide of RCW. 4.22.060.

In Be&gl, the ‘insur',ed and the claimant made the settlement
contingent én a rcasonableness: determination. The trial court entered an
order finding the settlement reasoriable. The insurance company did not
object to the procedure even though it had notice of the hearing. 146
Wn.2d at 739. The cléimaht sued the insurance company for bad faith.
On appgal, the insurance company did not dispute the reasonableness of
the settlement. 146 Wn.2d at 739, This Court, thus,.did not have occasion
to examine the authority for the procedure underlying the trial court’s
order - approving the settlemeﬁt. Further, Besel did not involve any
discussion of the trial court’s authority to c‘onduct an effectively preclusive
hearing over an intervehing insurer’s request for a jury.to determine the
issue. And, in Besel, there would have been no basis to disapprove of the
procédUre under, article 1,: sect'ion'?.l, since interested parties may waive
their rights upder that section, which is essentially what the Besel insurer
did byl _nbt objecting on appeal to the reasonableness of the settlement as

determined by the trial court.
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e ' Mutual - of Enumclaw Insurance Co. v. T & G
Construction, Inc. T & G Construction, Inc. is this Court’s most recent
case involving a covenant judgment preceding a ba'dA faith action. 165
Wn.2d 255, 199 P.3d 376 (2008) . There, the insurance company did not
patticipate in a final round of settlement fallts ur"}der the belief that the
insured had an afﬁrmatii;e defense and shoﬁld,ho’t be obligated to pay the
claimant (and, by exténsion, that the insurance company was under no
6ingation). 165 Wn.2d at 260-61. The parties settled and requested a
reasonableness hearing for the settlement. 165 Wn.2d at 261. The insurer
appeared and unsuccessfully objected to the settlement at the hearing, 165
Wn.2d at 261. The Couft held that if the covérége question in the separate
action turﬁs on the same law or facts at issue; in .the underlying dispute
between the claimant and. the insured, -the insurer will be bound by.the
results of settlement approved as reasonable. 165 Wn.2d at 267.'

As for the hearing procedure, T & G Construction states that the \
“parties may ask the trial court to determine'whgfher the settlement is

reasonable.” 165 Wn.2d at 264 (emphasis added). This does not resolve

' This holding could effectlvely make the - presumption of damages from the
reasonableness hearing irrebuttable, This i is because one of the Glover issues to be
addressed in making the reasonableness determination is the issue of bad faith,
collusion, or fraud. Thus, if the trial court in the underlymg action determines the
settlement is reasonable, the insurer theoretically could be bound by the fact
determination that the settlemenit is not the product of bad faith, collusion or fraud,
And this would preclude the insurer’s ability to rebut the presumption of
“reasonableness in the bad faith action through a showing of fraud or collusion.
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whether the trial court has' the authority to hold such a hearing where the
parties ask for ehe but the intervening insurer invokes its right to have the
' Jury determinie whether the settlement is reasonableness. Nor does T & G
Construction: explam the bas1s for such a procedule out31de RCW 4,22.060
"and the guard1ansh1p statute when unlike in Besel, the insurer invokes its
right to a jury trial. 'F 1nally, although the insurer in 7' & G Construction,
unlike the insurer in- Besel was disputing the reasonableness of the
settlement arhOunt, there is no indication in T’ & G Construction that the
insurer' raised the issue of its right to a jury trial, and certainly this Court

did not address the issue.

B. The Absence of Clear Authority Has Led to’ Confusnon in the
Lowei - Courts Regarding Whether a Reasonableness Hearing
Procedure Is Allowed or Recomimerided When ‘an Insured

- Settles' With a Ctalmant in Anticipation of a Bad' Faith Action.
Ih. Werlingéf v. Warner, the trial. court’ properly expressed

skepticism ab:out. a trial court’s authority under RCW 4.22.060 to hold a

reasonableness hearing in a case without multiple defendants. 126

Wn. App. 342, 348, 109 P.3d 22 (2005). The trial court netl_crtheless held

the hearihg (based in part on assurances from the insurance ¢company that

the hearing was appropriate) end found the settlement unreasonable, in
which case the Court of Appeals held that the amount of damageé could be -
preved in the “erdi‘hary vt/ay.” 126 Wh, App. at 348, 352, This of course
begs the quéStiOn as to Why, if damages against an insurer alleged to have
acted in bad faith can be determined through normal means a trial court

should pr651de over a reasonableness hearing. Chaussee, in fact shows
-10 -
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the ordinary pfocedure tﬁat would (and should) be vused. There, the issue
of démages was tried to a jury as part of the trial .on the insurance
company’s liability for bad faith. While the bad faith plaintiff in that
‘particular trial failed to present sufficient evidence to show that the
settlement  was rc'a§onable,v Chaussee shows . that the issue of
reasonableness is eminéntly triabie. 60 Wn, 'App'.lat 515..

As another éxample of uncertainty as to the authority for the trial
courts to hold effccti\}cly 'p'reclusive reasonablenegs hearings, in Red Oaks
Condominium Owners Association ¥. Sundquist-Holdings, Inc., the Court
of Appeals did not i__denfcify the au-thorit'y' for the hearing to determine the
reasonableness of a covenant judgment and at'ssign'rnent. of rights. The
court instead simply stated that it’ "wé‘s. “common fb,r parties to move for a
hgaring” following a convent judgment in conterﬁplation of a bad faith
action and cited té othefc‘asés where a hearing had been conducted, 128
Wn. App. 317, 322, l116 P.3d 404 (2005). And at least one court has
simply assumed that RCW 4.22,060 ,provid:es the authority, even in
settings not covered By the 1981 Tort Reform Act and where the purpose
of the reasonableness hearing under that act would not have been
furthered.  See waard v.. Royal Specialty 'Underwriting, Inc., 121
Wn. App. 372, 377~78, 89'P.3d 265 (2004) (stating that “RCW 4.22.060

provides for a reasonableness hearing after a settlement has been

-11-

BIR010 0001 mm15ct17wk.002 2011-12-22



reached(]” even when there were not any defendants remaining in the
underlying acticn) 2 _ a

The effect of this lack of clear authorlty is apparent in Court of
Appeals declslon under review. For example, ‘the court appeared to
assume that Sc.hmzdt s holdmg about a reasonableness hearlng conducted
under RCW l4.l22.060 would also apply here, as if the‘ hearing in this case
had been properly held under the authority of RCW .4.22.060. But in this
case, unlike in Schmid; there were not any nonsettling defendants. See
Bird v. Best Plumbing Group, 161 Wn. App. 510, 520, 260 P.3d 209
(2011).  The Court of Appeals glso repeatedly referred to the
reasonablene.ss hearing as .an equitable proceeding, but this
characteri-z'aticn begs .th'e question of how the result ‘Q'f. such an equitable
proceeding can displace an insurer’s right as a defendant in a bad faith
action, which sounds .in ltort at law, to have damages. (reasonableness)

decided by a jury in the bad faith action.

? Respondent, Bll‘d befOre the Court of Appeals, all but conceded that RCW
4.22.060 prov1des no direct authority for holding a reasonableness hearing in cases
like this one mvolvmg a covenant judgment with an assigriment of bad faith and no
nonsettling defendants, See Respondent’s Brief at 25-27. Instead, Bird argued that
the practice should be pheld because it had become “entrenchied” and because the
legislature had not yet reacted to deoxsnons incorrectly citing to RCW 4.22:060 as
authority. 1d.

-12-
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C. There Is No Reason to Conduct a Hearing to Determine the’
Reasonableness of a. Settlement Between an Insured and a
Claimant Before the Issue Is Litigated in the Bad Faith Action,
Particularly Where Domg So: Violates the Insurei’s Right to a
Jury Trial.

However “entrenched” the practice of giving binding effect to
reasonableness hearing determinetions in follbw-on bad faith actions,
whether a settlement between a tlefenciant insured and a plaintiff was
reasonable still indisputably remains a question of fact. And whatever
authority there may be for a trial judge holding a hearing at which the -
court determmes reasonableness (e.g., under RCW 4,22, 060), an insurance
bad faith action is a tort action at law, and there should be no question that
an insurer defendant in such an action, under well-established principles of

- Washington law, has a constitutional right to have all material issues of
fact decided by a jury. “Damage” is one of those material questions of

fact, and Soﬁé v. Fibreboard Corp., 1.12'Wn.2d 636, 771 P.2d 711 (1989),

leaves no doubt that there is.a constitutional right to have a jury decide all

fact questions, perteinin'g to'damage in.a tort action.

This Court is committed te the protection of the right te jury trial
enshrined in the Washington Constitution, and allowing a determination of
reasonableness by a judge in some other proceeding to bind an insurer

defendant in a bad faith case, in the face of that insurer’s insistence on its

. right to have the jury in that bad faith action ‘make that determination, is a

-13 -
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.. blatant vioiation of the right to jury trial.® Furthef; alIO\‘;ying the insured
and the claimant to invoke a reasonableness hearing before the insurance
company’s f,u_l:l involvement as a défendant effectively allows those pérties
to set in motioﬁ the. pfocess by which the insurance company’s right to a
jury trial will be lllost.f -This Court should nof authori:zé such a procedure
allowing the insured and the claimant the ability to effectively waive the
insurance company’s jury. trial rights.

Respondent Bird argues that trial court judges are in a superior
position to evaluate fhe' reasonableness of a settlemént, which amount
becomes the p;esﬁmptive measure of harm in the later bad-faith case.
Supplemental Brief of Respondent James Bird, at 8-10. Respondent Bird,
citipg case law from ahother'ju;isdiction, argies this is so because the kind
of proof éubﬁﬁtte,,d in‘.a reasonableness hearing would beé best understood
and weighed‘b'y the trial court judge. Id. But this cannot possibly be a

~ valid basis for denying én’ insurer its right to a jury trial. Article 1, section
21 rights do not turn on whether the trial court or the jury would bé better
‘'situated to decide the question at issue, See Endicott v. Icicle Seafoods,

' Inc., 167 Wn.2d 873, 884-885, 224 P.3d 761 (2010) (teét for determining

whether Washington Constitution confers right to a jury trial).

* An insurer can, of course, waive that right by agreeing to the submission of the
issue to a reasonableness determination by a trial court. Farmers, however, did not
waive its right, and.qualified its participation in the reasonableriess proceeding here
by asserting its jury trial right.
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| Moreover, a jury is perfectly dompetent ‘to decide how much
Ad-z.image an insurer’s bad faith, if any, has caused the. insured and to award
c'ompensétion- in that amount., Determining the amount of damages caused
by an alleged tortfeasor is a Atraditionnal‘fact-ﬁnding function of the jury.
‘Sofie, 112 Wn.2d at 645-46; Werlinger,‘ 126 Wn. App. at 352 (allowing
damages to be determined the “o"_rdihéryl way,” ostensibly involving a jury,
in bad faith action where no reasonableness finding made as to
settlernent).l Determining reasonableness is another traditional function of
the jury, and one that a jury is well-equipped to handle,

Respondent Bird also invokes the risk of delay : as a reason to deny
a Jury trial, See Supplemental Brief of Respondent James Bird, at l But,
again; a litigant’s rights under article .1, section 21 do not turn on whethcr
the trial- court or the jury would be quicker able to decide the qUestion at
issue. And having a jury determifle the amount of bad faith daﬁagcs will
not add an unnecessary trial b’eca‘usle‘.vthe issue of liabiiity'fof bad faith, if
any, 'still‘,must be proved to a 'ju-ry. With that issue remaining to be
decid.éd in the subsequent bad faith action between the claimant and the
insurer, there is no reason to effectively determine the amount of démages
immediately following the settlement betwéen the insured and the
claimant. | |

This Court has never held that an insurer’s jury trial rights in a bad
faith actiéln‘ must _yield in the face of a finding 'by a judge in a
reasonableness proceeding that' the, .settl'er'hent—and particularly, the

amount of a covenant judgment—between the defendant insured and a
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plaintiff is reasonable Whatever rebuttable presumptron of
reasonableness may arrse when the insurer does not assert its jury trial
rights, the clear mandate of our constitution and deeades of this Court’s
Jury trial jurisprudence compel the conclusion that such a finding has no
relevance to and 'shoul(l be given no weight in an)r bad .faith action in
which an insurer starids on its right to a jnry rrial. Such was the case here,
and the Court of Appeals should be reversed’ for lfaill'ing, to honor this

* fundamental constitutional imperative.

D. As. Conducted, the Reasonableness Hearmg Procedure Is
Unfair to Insurance Companies.

‘The. procedures required for a reasonableness determination do not
require the insured and' the claimant to provicle fair notice to the insured,
or assure the insured a fair oppor“tumty to be heard on the myriad i issues
raised by a claim of reasonableness As it is, there is no. guarantee that the
insurer will be ‘allowed sufficient time to intervene in the action between’
its insnred and tbe claimant to ensure that the setﬂement is truly
reasonablel and not the product of collusi()n; between the insured and the
claimanf. In Red Oaks, for example, the insurer was given only six days
notice to deteimine whether the settlement was reasonable.' 128 Wn. App.
at 326. 'And in- Howard, the trial court was allowed the discretion to refuse
to reopen .discovery and to deny. the insuret’s request to continue the

| hearing.‘ 121 Wn App. at 379. See also Sharbono, >139,Wn. App. at 407,
161 P.3d '406, (2007) (notice requirements under RCW 4.22.060(1) do not
apply to insurer'); Villas at Harbour Pointe Owner’s Ass’n, 137 Wn, App.
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at 761-62 (irisurance company not entitled to notice required by RCW
4.22.060(1)). |
As a practicél matter, the insuraﬁce_company is not likely to have
counsel representing its interests in the case at the time of the settlement.
That the insurer had been handing the liability claim against the insured
does not necessarily mean the insurér would have knowledge of the laws
and fact relevant to protecting its interests uner the Glover factors. And,
at the time of settlement, thé insurér would not halwe had the opportunity to
investi‘ggte and conduct discovefy into facts relating to collusion or fraud,
Where the claimant still must prove its bad faith claim against the
insurer in a separate action, there is no réason for this Court to condone a
procedure by which insurers are unfairly and unnecessarily rushed into .
court to defend their interests under the multi-factor Glover test.
Especially if this Court decides to authorize a reasonableness hearing over
" an insurer’s reqﬁest for a jury trial, this Court should at least require a
procedure that pi'otects an insurer’s due process rights. This means the
insurer should be provided with adequate notice of the héaring to
sufficiently evaluate and plan itsv cdurse; of action. The insurer should also
be provided with sufficient opportunity to conduct discovery on the
reasonableness of the settlement, felevant to the Glover factors. The facts
of Cﬁaussee. illustrate just .h_olw complex a determination of reasonableness
can ‘be, and shouldlbe ample pi‘o:of of the need for something far more
rigorous than the five day motions pracﬁce on papefs that too often passes

for “due process” in such situations today.
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V.  CONCLUSION

Unsettled questlons regarding the authority for- conductmg a
reasonableness hearmg could be s1mp1y resolved in this case through a
holding that the insured and claimant and i 1n.surex may agree to have a trial
court make a reasonableness determination with respect to a settlement.
But where the insurance company does not waive its 'right to a jury trial,
there is no reason (and no authority under the Washingtbn Constitution) to
allow a trial court to determine the amount of daméges ‘that will be
effgctively binding on' the insurance company in the subsequent bad faith
action, espec-ially where the insurer does nof receive adequate notice of the
hearing and is not allowed full discovery. That this state’s court system
may have for many years tolerated a prac‘uce that has failed to respcct an

insurer’s jury trlal rights is no réason for this Court to o/s_ezr—yu'uon it now,
" RESPECTFULLY SUBMITTED this 02" day of December,
2011. |
CARNEY BADLEY SPELLMAN, P.S.

WL‘“IGK"L

Mlchael B. King, WSBA #14
, Justin P, Wade, WSBA #41 l
Attorneys for Amici Curiae
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