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I. IDENTITY AND INTEREST OF AMICUS CURIAE

The Washington State Association for Justice Foundation (WSAJ
Foundation) is a not-for-profit corporation organized under Washington
law, and a supporting organization to the Washington State Association
for Justice (WSAJ). WSAJ Foundation is the new name of Washington
State Trial Lawyers Association Foundation (WSTLA Foundation), a
supporting organization to Washington State Trial Lawyers Association
(WSTLA), now renamed WSAJ, - WSAJ Foundation, which operates the
amicus curiae program formerly operated by WSTLA. Foundation, has an
interest in the rights of plaintiffs under the civil justice system, including
an interest in the right of litigants in civil cases to trial by jury and due
process of law.

II. INTRODUCTION AND STATEMENT OF THE CASE

This appeal involves whether the covenant judgment procedure,
approved by the Court in cases where a liability insurer is alleged to have
acted in bad faith in failing to protect its insured’s interest, is
constitutionally flawed. Intervenot/petitioner Farmers Insurance Exchange
(Farmers) principally argues it was denied the right to trial by jury under
Washington Constitution Art. I §21 in the covenant judgment
reasonableness hearing conducted in this case, and is also denied due
process because the settlement amount determined reasonable is deemed

the presumptive measure of damages in the subsequent bad faith litigation.




This case arises out of an action for negligence and trespass
brought by James Bird (Bird) against Best Plumbing Group, LLC (Best
Plumbing), involving claims for personal injuries and property damage.

See Bird v. Best Plumbing Grp., LLC, 161 Wn.App. 510, 514-15, 260

P.3d 209, review granted, 172 Wn.2d 1010 (2011). The underlying facts
are drawn from the Court of Appeals opinion and the briefing of the
parties. See Farmers Br. at 1, 3-9; Bird Br, at 1-3, 5-25; Farmers Pet. for
Rev. at 1-3; Bird Resp. to Pet, for Rev, at 1-7; Farmers Supp. Br. at 1-5;
Bird Supp. Br, at 1-2.

For purposes of this amicus curiae brief, the following facts are
relevant: Bird was granted partial summary judgmgnt against Best
Plumbing on the trespass claim, Farmers, as Best Plumbing’s liability
insurer, subsequeﬁtly rejected a policy limits offer to settle Bird’s claims
against Best Plumbing. Thereafter, Best Plumbing obtained personal
counsel and reached a settlement with Bird, including a $3.75 million
stipulated judgment, a covenant not to execute against Best Plumbing, and
an assignment of Best Plumbing’s rights against Farmers for breach of
contract, insﬁrance bad faith and related claims (insurance bad faith).

Bird moved the superior court for a determination that this
“covenant judgment” settlement was reasonable.! Farmers received notice
of the reasonableness hearing and was allowed to intervene and participate

in the hearing, but the superior court rejected Farmers’ demand for a jury

! See Besel v. Viking Ins, Co., 146 Wn.2d 730, 738, 49 P.3d 887 (2002) (referring to this
type of seitlement as a “covenant judgment”).




trial. Following discovery, the superior court conducted a four-day
reasonableness hearing and concluded the covenant judgment settlement
amount was reasonable.

Farmers appealed, mainly challenging the superior court’s denial
of its jury demand and the court’s reasonableness determination. The
Court of Appeals, Division I, affirmed, concluding that a reasonableness
hearing is an equitable proceeding to which the right to trial by jury does
not apply, and that the superior court did not abuse its discretion in
determining the covenant judgment settlement amount was reasonable.
See Bird, 161 Wn.App. at 516-31.2 This Court granted review.

III. ISSUES PRESENTED

The following issues are discussed in this brief:

1) Whether the right to trial by jury under Washington
Constitution Art. I § 21 applies to a reasonableness hearing
conducted in conjunction with a covenant judgment
settlement?

2) ‘Whether this Court’s holdings in Besel v. Viking Ins. Co.,
146 Wn.2d 730, 49 P.3d 887 (2002), and Mutual of
Enumclaw v. T&G Constr., 165 Wn.2d 255, 199 P.3d 376
(2008), establishing that a reasonable covenant judgment
establishes the presumptive measure of damages in a
subsequent action based on insurance bad faith, offend due

process under Washington Constitution Art, I §3 or its
federal counterpart?

?* Regarding the jury trial issue, the Court of Appeals basically found that the
reasonableness hearing procedure is based on RCW 4,22,060, and that no right to trial by
jury attaches to this type of proceeding because it is equitable in nature, relying upon this
Court’s decision in Schmidt v. Cornerstone Investments, Inc,, 115 Wn.2d 148, 795 P.2d
1143 (1990). '




See Farmers Pet. for Rev. at 1.°
IV. SUMMARY OF ARGUMENT
Re: Trial by Jury

The right to trial by jury under Washington Constitution Art. I § 21
does not apply to a reasonableness hearing regarding a covenant judgment.
This type of hearing occurs in the course of avoiding trial on the
underlying cause of action, and the issues to which the right to trial by jury
would attach have passed out of the case by virtue of the settlement
between the parties. The hearing involves issues of fact (and law) bearing
on the reasonableness of the covenant judgment amount, not the ultimate
facts of the underlying case. It is conducted to ensure that the civil justice
system is not ill-used in enforcing the covenant judgment, Farmers’
demand for a jury in the context of such a reasonableness hearing is
properly rejected.

Farmers’ claim of right to trial by jury on the issue of damages in
the subsequent insurance bad faith action is not directly involved in this
appeal, Nonetheless, given that the covenant judgment in this action was
found reasonable and Farmers had the opportunity to fully participate in
the reasonableness hearing, it is precluded in the insurance bad faith action

from challenging the amount of the covenant judgment. It is well-settled

® Farmers also raises an issue regarding interpretation of the trespass statute,
RCW 4.24.630. See Farmers Pet, for Rev, at 1. It appears this issue would not need to be
reached unless the Court finds a jury trial or due process violation and remands for
another reasonableness hearing,




that precluding a party from relitigating an issue does not implicate the
right to trial by jury.
Re: Due Process

Farmers’ due process claim regarding the manner in which the
reasonableness hearing was conducted necessarily fails if it is not entitled
to a jury trial in that proceeding. (There is otherwise no claim of
procedural due process associated with the manmer in which the
reasonableness hearing was conducted.)

Farmers® separate due process challenge to the rule that the
covenant judgment amount constitutes the presumptive measure of
damages in the subsequent bad faith action likewise fails based on well-
settled preclusion principles.

V.  ARGUMENT
Introduction

In a series of cases this Court has shaped and approved the
covenant judgment settlement mechanism to allow insureds to extricate
themselves from tort litigation when faced with perceived bad faith

conduct by their liability insurers, See Safeco Ins. v. Butler, 118 Wn.2d

383, 823 P.2d 499 (1992); Besel, supra; T&G Constr., supra. In so doing,

the Court has balanced the interests of plaintiffs, insureds and insurers,
and established the amount of a reasonable covenant judgment as the
presumptive measure of damages in a subsequent insurance bad faith

action against the insurer, See Besel, 146 Wn.2d at 738-39. The




reasonableness of the covenant judgment is determined in an ancillary,
post-settlement proceeding, and, among other things, a finding of

reasonableness serves to ensure that the parties do not ill-use the civil

justice system by obtaining a consent judgment that is unreasonable,

collusive or fraudulent. See id. at 737-3 8.4 Farmers now argues that the

end result of the Cowrt’s work in fashioning this complex tort remedy is a

denial of its rights to trial by jury and due process.

A) The Right To Trial By Jury Under Washington Constitution
Art. T §21 Does Not Attach To Covenant Judgment
Reasonableness Hearings Because The Issues To Which The
Right Would Attach Pass Out Of The Case By Virtue Of The
Settlement Between The Parties,

Under Washington Constitution Art. I § 21, the right to trial by
jury is “inviolate This provision entitles litigants to have a jury
determine issues of fact to which it attaches. In determining whether the
right is triggered, the Court looks to the scope of the jury trial right as it
existed at the time the state constitution was adopted in 1889, and asks

whether the particular cause of action or factual inquiry is one to which

the right attached. See Sofie v. Fibreboard Corp., 112 Wn.2d 636, 644-45,

* In Chaussee v. Maryland Casualty Co., 60 Wn.App. 504, 511-13, 803 P.2d 1339, 812
P.2d 487, review denied, 117 Wn.2d 1018 (1991), the Court of Appeals first enumerated
the criteria for evaluating the reasonableness of a covenant judgment settlement,
borrowing them from the factors established in Glover v, Tacoma Gen. Hosp., 98 Wn.2d
708, 717, 658 P.2d 1230 (1983), for determining the reasonableness of tort settlements
under RCW 4.22.060, Seg also Besel, 146 Wn.2d at 738-39 (approving “Chaussee
criteria” in covenant judgment context),

To the extent the Court of Appeals opinion below can be read as suggesting that
Chaussee and Besel applied RCW 4.22.060 to covenant judgment reasonableness
proceedings, WSAJ Foundation disagrees. See Bird, 161 Wn.App. at 518-19, Use of the
same factors for determining reasonableness in the covenant judgment context does not
mean that RCW 4.22.060 otherwise applies in the covenant judgment context.

% The full text of Washington Constitution Art, I § 21 is reproduced in the Appendix to
this brief.




771 P.2d 711, 780 P.2d 260 (1989); Endicott v. Icicle Seafoods, Inc., 167

Wn.2d 873, 884-85, 224 P.3d 761 (2010),

There is no question that, historically, the issue of the damages
recoverable in a civil action—sounding in law, as opposed to equity—is
one for the jury. See Sofie, 112 Wn.2d at 645-47, Farmers claims a right
to trial by jury, urging that a reasonableness hearing involves a
determination of damages, See Farmers Supp. Br. at 1. This is incorrect.
The. trial court does not fix the amount of damages in a reasonableness
hearing. The settlement eliminates the need to adjudicate any disputed
issues of liability and damages between the parties. The reasonableness
hearing focuses on the question of whether the covenant judgment amount
is reasonable, a far different inquiry than a determination of damages in
the underlying claim.,

The post-settlement determination of reasonableness is analogous
to post-default determinations of damages, to which the right to trial by
jury does not attach, After entry of an order of default, a defendant does
not have the constitutional right to a trial by jury on the remaining issues
of damages, because the fact issues for trial pass out of the case after the
order of default. The remaining inquiry is for the court alone. See
Johanson v. United Truck Lines, 62 Wn.2d 437, 444-45, 383 P.2d 512
(1963).

In Johanson, the superior court entered an order conditionally

vacating a default judgment and granting a trial solely on the issue of




damages, on condition that the defaulting defendant agreed to try the issue
to the court, not a jury, The governing statutory provision, former
RCW 4.56.160(2), provided that the court “may order the damages to be
assessed by a jury.” See id., 62 Wn.2d at 444 & n.8. The defaulting
defendant argued that a jury trial is required by the constitution. Seg id.
This Court disagreed, relying substantially on the Oregon Supreme
Court’s opinion in Dean v, Willamette Bridge Co., 29 Pac. 440 (Or, 1892),
which involved a similar constitutional provision and rejected a similar
argument. The Court adopted the reasoning of the Oregon court that the
“Inquiry into damages” after entry of an order of default stands on a
different footing than what occurs at trial because “the cause of action

stands confessed” upon default. See Johanson at 445 (quoting Dean).®

This principle derived from Johanson (and Dean) is even more
applicablle here for two reasons, First, the “confession” is explicit in the
case of a covenant judgment settlement, whereas it is merely implicit in
the case of a default. Cf, Haller v, Wallis, 89 Wn.2d 539, 544, 573 P.2d
1302 (1978) (recognizing more stringent grounds for vacation of judgment
by consent than judgment by mere default). Second, unlike the default
context, the court’s reasonableness hearing inquiry is less exacting in the

sense that it involves determining whether the setflement is reasonable,

6 The court in Dean differentiated between the right to a jury regarding factual issues at
trial, as opposed to the fact finding function In determining damages following an order
of default, which is “to inform the mind or conscience of the court.” See 29 Pac. at 442;
accord id. at 441 (referring to “an inquest of office to inform the conscience of the court”;
internal quotation omitted). Informing the conscience of the court accurately portrays the
purpose of the reasonableness hearing in the covenant judgment context, as described in
Besel at 737-39.




given what is known at the time of the consent judgment, rather than

fixing the precise amount of damage.

Johanson appears to be at odds with Baker v. Prewett, 3 Wash.

Terr. 474 & 595 (1888), which it does not reference.” Baker upheld the

right to jury trial regarding the issue of damages following an order of
default, and the case is cited in the majority opinion in Sofie as supportive

of the right to trial by jury on the issue of damages. See Sofie, 112 Wn.2d

at 645, In his dissent in Sofie, Justice Dolliver points out that Baker is

arguably incorrect because the statute on which the Court relied for the
right to trial by jury was phrased in terms of the permissive “may” rather
than the mandatory “shall.” See id. at 680-81 (Dolliver, J., dissentin‘g).

The majority in Sofie specifically addresses Justice Dolliver’s concern, but

does not disagree with his reading of the relevant statute. See id. at 664,
Instead, the majority appears to abstract a more basic underlying principle
from B_aﬂggy'regarding the right to have a jury determine damages. See id.*
Johnanson is correct that the issue of damages following an order
of default is not subject to a constitutional right to trial by jury. It appears
that the Territorial Supreme Court’s opinion in ml@ misapprehended the
statutory law in effect at the time in determining a trial by jury was
mandatory after an order of default. The 1881 Territorial Code § 289

provided that following an order of default the court “may order the

" There are actually two opinions in Baker, published in the same volume of the
Territorial Reports at the cited pages.

8 In a separate dissent in Sofie, Chief Justice Callow states that the holding in Baker was
“in effect overruled” by Johanson. See Sofie, 112 Wnz2d at 670, 674 (Callow, CJ.,
dissenting), The majority in Sofie does not address Johanson.




damages to be assessed by a jury.” Similar language appears in default
provisions pre- and post-dating the 1881 Code, See 1854 Territorial Code
§ 225; 1869 Territorial Code § 291; 1877 Territorial Code § 293; 1891
Hill Code § 412; 2 Rem. Rev. Stat, § 411; former RCW 4.56.160 (1962).
Currenfcly, CR 55(b)(2) only provides for a jury trial to determine dalnqges
if required by statute.” The Court should conclude that, under Johnanson,
there is no constitutional right to a jury trial in a covenant judgment
reasonableness hearing.'?

In the alternative, Farmers argues that it has a constitutional right

to trial by jury on the issue of damages in the subsequent bad faith action.

‘See Farmers Pet. for Rev. at 3-4, This action is apparently pending. See

Farmers Supp. Br, at 4 n.4. Bird is correct that this claim of entitlement to
the right to trial by jury is subject to preclusion principles once those
damages represented in the oovenan;c judgment are determined. As a
result, there is no issue of fact to which the right to jury trial could attach,

to the extent determined in the covenant judgment, See Nielson v.

% The cited statutes and CR 55 are set forth in the Appendix to this brief, along with the
1881 Territorial Code §§ 204 & 289, Notably, in Dean, the Oregon Supreme Court dealt
with statutes involving similar language to that found in the Washington statutes
compiled in the Appendix. The court concluded that the Oregon statutes likewise vested
discretion in the court to determine whether it would decide damages or have a jury do
so, See Dean, 29 Pac. at 443,

1 Should the Court disagree with this analysis, it may nonetheless reach the same result
by coneluding that the covenant judgment reasonableness hearing is equitable in nature.
See Schmidt, 115 Wn.2d at 159-61 (concluding similar reasonableness hearing under
RCW 4.22,060 is equitable proceeding).

10




Spanaway Gen, Med. Clinic, 135 Wn.2d 255, 266-69, 956 P.2d 312

(1998); Bird Resp. to Pet. for Rev. at 13-14."
B) ° Farmers’ Due Process Claims Fail Because There Is No Right

To A Jury In A Covenant Judgment Reasonableness Hearing,

And Because Using The Amount Of A Reasonable Covenant

Judgment Settlement As The Presumptive Measure Of

Damages In Subsequent Litigation Is Subject To Preclusion

Principles.

Farmers’ due process argument is two-fold.’* First, Farmers
contends that because of the denial of the right to trial by jury as to the
reasonableness hearing, its due process rights are violated. See Farmers
Br. at 21-22. If Farmers’ jury trial argument is found wanting, this due
process argument likewise fails, See Bird, 161 Wn.App. at 524 n.6.

Farmers next contends that its due process rights are violated
because the covenant judgment sets a presumptive measure of damages for

(
those damages embodied in the covenant judgment settlement. See
Farmers Supp. Br. at 15-16. This argument fails for two reasons, First,
Farmers participated fully in the reasonableness hearing conducted in this
case, and does not otherwise challenge the procedural fairness of that
proceeding. See Bird at 524 n.6,

Second, Farmers is bound to the covenant judgment entered in the

underlying tort litigation by principles of preclusion. See T&G Constr.,

L Of course, liability on the insurance bad faith claim and other damages issues are not
encompassed by the covenant judgment and would properly be subject to trial by jury,

12 Washington Constitution Art, I § 3 governs due process. The text of this provision is
reproduced in the Appendix to this brief. Farmers does not cite this provision, and
appears to rely on federal due process analysis under the U,S, Constitution, Amends, 5 &
14. See Farmers Supp. Br. at 15-16. As Farmers does not argue that Art, I § 3 requires a
more searching analysis, this brief assumes for purposes of argument that the due process
standards under the state and federal constitutions are the same.

11




165 Wn.2d at 263 (extending the preclusion principles applied in Fisher v.

Allstate Ins. Co., 136 Wn.2d 240, 961 P.2d 350 (1998), and Lenzi v,
Redland Ins. Co., 140 Wn.2d 267, 996 P.2d 603 (2000), involving
underinsured motorist insurance claims). Due process is not abridged by

application of preclusion principles. See Figher, 136 Wn.2d at 251 (noting

due process is satisfied by notice and opportunity to intervene in

underlying action; quoting Briggs v. American Family Mut. Ins. Co., 833

P.2d 859, 864 (Colo, App. 1992)); see also Pederson v. Potter, 103

Wn.App. 62, 74 n.1, 11 P.3d 833 (2000) (giving res judicata effect to

. judgment by confession does not offend due process), review denied, 143

Wn.2d 1006 (2001); Simpson Timber Co. v. Aetna Cas. & Sur. Co., 19
Wn.App. 535, 540, 576 P.2d 437 (1978) (holding application of collateral
estoppel against a stranger to the prior adjudication who has the motive
and opportunity to fully and fairly present its case does not offend due

process), review denied, 91 Wn.2d 1013 (1979); Bunce Rental, Inc, V.

Clark Equip. Co., 42 Wn.App. 644, 713 P.2d 128 (1986) (holding

application of collateral estoppel against co-defendant who was not in an
adverse relationship in underlying litigation, but who had opportunity to
fully-and fairly present its case, does not offend due process).
V1. CONCLUSION
The Court should adopt the analysis advanced in this brief and

resolve the issues addressed accordingly.

12




DATED this 23" day of December, 2011,

%ﬂ/’BRYAN P.AARNETIAUX zing GEORGE MZAHREND
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W %/ On behalf of

“GARY NBLOOM = WSAJ Foundation
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Washington Constitution, Article I, § 3, Personal Rights

No person shall be deprived of life, liberty, or property, without due
process of law.

‘Washington Constitution, Article I, § 21, Trial by Jury

The right of trial by jury shall remain inviolate, but the legislature may
provide for a jury of any number less than twelve in courts not of record,
and for a verdict by nine or more jurors in civil cases in any court of
record, and for walving of the jury in civil cases where the consent of the
parties interested is given thereto,
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CIVIL RULE 55, DEFAULT AND JUDGMENT
| (a) Entry of Default,

(1) Motion. When a party against whom a judgment for affirmative relief
is sought has failed to appear, plead, or otherwise defend as provided by
these rules and that fact is made to appear by motion and affidavit, a
motion for default may be made,

(2) Pleading After Default, Any party may respond to any pleading or
otherwise defend at any time before a motion for default and supporting
affidavit is filed, whether the party previously has appeared or not, If the
party has appeared before the motion is filed, he may respond to the
pleading or otherwise defend at any time before the hearing on the motion.
If the party has not appeared before the motion is filed he may not respond
to the pleading nor otherwise defend without leave of court. Any
appearances for any purpose in the action shall be for all purposes under
this rule 55,

(3) Notice. Any party who has appeared in the action for any purpose shall
be served with a written notice of motion for default and the supporting
affidavit at least 5 days before the hearing on the motion, Any party who
has not appeared before the motion for defanlt and supporting affidavit are
filed is not entitled to & notice of the motion, except as provided in rule

55(HE)A). '

(4) Venue. A motion for default shall include a statement of the basis for
venue in the action. A default shall not be entered if it clearly appears to
the court from the papers on file that the action was brought in an
improper county.

(b) Entry of Default Judgment, As limited in rule 54(c), judgment aiter
default may be entered as follows, if proof of service is on file as required
by subsection (b)(4):

(1) When Amount Certain. When the claim against a party, whose default
has been entered under section (a), is for a sum certain or for a sum which
can by computation be made certain, the court upon motion and affidavit
of the amount due shall enter judgment for that amount and costs against
the party in default, if he is not an infant or incompetent person, No
judgment by default shall be entered against an infant or incompetent
person unless represented by a general guardian or guardian ad litem,




Findings of fact and conclusions of law are not necessary under this
subsection even though reasonable attorney fees are requested and
allowed.

(2) When Amount Uncertain. If, in order to enable the court to enter
judgment or to carry it into effect, it is necessary to take an account or to
determine the amount of damages or to establish the truth of any averment
by evidence or to make an investigation of any other matter, the court may
conduct such hearings as are deemed necessary or, when required by
statute, shall have such matters resolved by a jury. Findings of fact and
conclusions of law are requited under this subsection,

(3) When Service by Publication or Mail. In an action where the service of
. the summons was by publication, or by mail under rule 4(d)(4), the
plaintiff, upon the expiration of the time for answering, may, upon proof
of service, apply for judgment. The court must thereupon require proof of
the demand mentioned in the complaint, and must require the plaintiff or
his agent to be examined on oath respecting any payments that have been
made to the plaintiff, or to any one for his use on account of such demand,
and may render judgment for the amount which he is entitled to recover,
ot for such other relief as he may be entitled to.

(4) Costs and Proof of Service. Costs shall not be awarded and default
judgment shall not be rendered unless proof of service is on file with the
court,

(c) Setting Aside Default.

(1) Generally, For good cause shown and upon such terms as the court
deems just, the court may set aside an entry of default and, if a judgment
by default has been entered, may likewise set it aside in accordance with
rule 60(b).

(2) When Venue Is Improper. A default judgment entered in a county of
improper venue is valid but will on motion be vacated for irregularity
pursuant to rule 60(b)(1). A party who procures the entry of the judgment
shall, in the vacation proceedings, be required to pay to the party seeking
vacation the costs and reasonable attorney fees incurred by the party in
seeking vacation if the party procuring the judgment could have
determined the county of proper venue with reasonable diligence. This

venue after commencement of the action, or (b) the defendant has

subsection.does_not_apply. if either (a)_the parties stipulate in writing to




appeared, has been given written notice of the motion for an order of
default, and does not object to venue before the entry of the default order.

(d) Plaintiffs, Counterclaimants, Cross Claimants, The provisions of
this rule apply whether the party entitled to the judgment by default is a
plaintiff, a third party plaintiff, or a party who has pleaded a cross claim or
counterclaim, In all cases a judgment by default is subject to the
limitations of rule 54(c).

(e) Judgment Against State. [Reserved.]
(f) How Made After Elapse of Year,

(1) Notice, When more than 1 year has elapsed after service of summons
with no appearance being made, the court shall not sign an order of default
or enter a judgment until a notice of the time and place of the application
for the order or judgment is served on the party in default, not less than 10
days prior to the entry, Proof by affidavit of the service of the notice shall
be filed before entry of the judgment.

. (2) Service. Service of notice of the time and place on the application for

the order of default or default judgment shall be made as follows:
(A) by service upon the attorney of record;

(B) if there is no attorney of record, then by service upon the defendant by
certified mail with return receipt of said service to be attached to the
affidavit in support of the application; or

(C) by a personal service upon the defendant in the same manner provided
for service of process.

(D) If service of notice cannot be made under subsections (A) and (C), the
notice may be given by publication in a newspaper of general circulation
in the county in which the action is pending for one publication, and by
mailing a copy to the last known address of each defendant. ‘Both the
publication and mailing shall be done 10 days prior to the hearing,

[Amended effective July 1, 1977; September 1, 1978; January 1, 1981.]




