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" A. INTRODUCTION .

' Eyewitness'identliﬁcati_o'hs are demonstrably unreliable, and the
correlation between 'eyewitn'ess. .inisidentiﬁeati.onIandwr.ongful conviction
is proven by empi'rical re'searoh'and Irecognized by this Court. The
problems endemic to eyew1tness 1dent1ﬁcat1ons are partwularly acute in

..cases mvolvmg cross-racial 1dent1ﬁcat1ons At the same time, hovvever, .
juries cred1t eyew1tness 1dent1ﬁcat1on testlmony more than other, more
, reliable forms of ev1dence Further anumnformed jury makes lay |
.assumptlons about the trustworthmess of an eyew1tness 1dent1ﬁcat10n that
s are dlrectly contra;ry to the research These factors 1rredu01b1y undermme
. _the fa1rness of conV1ot10ns based upon eyew1tness 1dent1ﬁcat10ns, in
gy v1olat1on of due process | .
| Although expert testlmony rerualns the tnost effeotlve Way to
educate Juﬂes regardmg the dangers of undue rehance upon eyew1tness
1dent1ﬁcat10n testlmony, experts are oostly and thelr testlmony is often
. dlfﬁcult to secure. For these reasons, many courts now requlre a Jury
" instruction be issued regardlng eyew1tness 1dent1ﬁcat10ns, pa.rtlcula:rly in
cases mvolvmg a cross-ra01a1 1dent1ﬁcat10n
Th1s case — 1nvolv1ng  cross-racial 1dent1ﬁcat1on made under< o
c1rcumstances that call into questlon the 1dent1ﬁeat10n s re11ab111ty beas

o the hallmaxks assomated with Wrongful conv1ct1on stemmmg from




' eyewitness misidentiﬁoation Washingtoxt should join the many
jurisdictions requ1r1ng a speolal jury instruction on cross-racial eyewiiness
1dent1ﬁoat10n test1mony Such an 1nstruct10n would not violate our state
A const1tut1onal proh1b1t1on on comments on the evrdence, and would
minimize the rlsk of unJust conv1et1ont This Court should hold the failure
to give suoh an 1nstruct1on in thls case V1olated due process.
o In addltlon, thlS Court has held that ina harassment prosecutlon
:"the First Amendment demands a ﬁndmg that a threat was a “true threat ”?
Lower courts however have charaoterlzed th1s const1tut1ona1 prerequlsrte
| asa deﬁmtlonal term, creatmg an unaceeptable rlsk that a convrctlon W111
‘ be based on protected speech Th1s Court should expressly hold that the
“true threat” requ1rement is an essent1a1 element of any harassment
‘ prosecutmn that must be pled 1n the mformatlon and 1ncluded fn the “to
. eohv1ct?’ tnstruct1on. e | |
" Finally, this case invol¥es a rehlarkahly'_el'gregious irtStance of :
3 'proseoutorial‘ vouching that '\'ftolated the prosecutot’s duty of eandor to the
“teibunal, This misconduct s'epatatelyi Warrants retrersai of the,‘com&otion.
B. ISSUES PRESENTED FOR REVIEW |
1. Should this Court exércise its plenary authority‘ to require juries
‘be inStrueted :o'n the prohl‘ems assoctated wtth.eyewitne:ss _identiﬁcation

testimony? Is the issuance of a jury instruction in cases involving a cross-




© racial idéntiﬁcat‘ion constitutiqnally' neceasary to ensu;ré convictions meet
basic standardé of due proces:s’z;_.

2. To avoid _intrusionsi.qn protected speech, only “true threats”
may be criminalized under the First Arhendmenf. Is the constitutionally-
necessary prerequisite that a threat was a “true threat” an essential element
of a harassment statute that must be pled in the 1nformat10n and included

o in  the “to:convlct” instruction?. |
3 Shonld this Court vh'old that ﬁf‘oseéutoﬁn miscoﬁa{ict'that -
vonched for the complamant and falsely pamted h1m as a model citizen
B vmlated the prosecutor 8 duty of candor to the tmbunal and demed Allen a
A Afa1r tnal‘? |
. AC STATEMENT OF THE CASE

1 C1rcumstances g1v1ng rise to the ﬂawed 1dent1ﬁcat1on Wh11e '
vvalkmg in the Umvers1ty District of Seattle at dusk Gerald Kovacs, who
is wlute Was confronted by two young Afrlcan Amencan men who tned
to sell h1m manjuana 10/21/09 RP 6 8.1 Annoyed Kovacs told them to

" “fuck off ? and the smaller of the two men started cursmg and swearmg at
Kovacs. 10/21/09 RP 9—10 Kovacs told the men to leave h1m alone, and
| eventually they walked away Td,

'~ Several mmutes later, Kovacs not1ced that the young men were:

! References to the verbatun report of proccedmgs are by date, followed by page
number, : . o C .




following him. The smaller mdn, who Vnas wearing a red hooded
sw'eatshirt and had an afro, told:iKovacs, “My friend’s éoing to shoot you.”
10/21/09 RP 1 1. The othér YOungnian then said, “I'm going to kill you,
yon bitch,"’ and lifted the front'of his own. hoodod aweatshirt to reveal a
| handgun at his waist. Ld Kovacs fled toa neaiby gas étation; where he
 called the police. 10/21/09 RP12 Kovaos pfovided a description of the
- 1nd1v1dua1 who allegedly had the gun to the 9 1 1 dlspatcher Kovacs '
mentloned the gun to the d1spatcher three tlmes, but othervwse was unable
B " Vto prov1de a clear descnptlon of the suspect apart from his race and his

| ;clothmg 10/22/09 RP 1.5, S

| Based on thlS report some Id1stan.ce away; a Umversrcy of
Washmgton patrol ofﬁcer attempted to stop two young Aﬁmcan Amencan
men One of the young meri was wearmg a whlte t-shlrt and the other, -
later 1dent1ﬁed as pet1t1oner Bryan Allen, was wearmg a hooded sweatstht |
and dark pants sumlar to what Kovacs descnbed 10/21/09 RP 40, The
young man in the t-sh1rt ran away, but Allen d1d not. 10/21/09 RP 43, -

. Allan was soon detained, and '_K:o.v.ac's was transporfod for a show-
up identification prooéduro. "To f‘sof[]' the stage” for the shc')w-up, a police

ofﬁoer testified thafc be “‘p'ul‘l[e'd'] [Allen’ s] hat doyvn a lit’tle' bit on his head

© 2The 9-1-1 call was tra.nscrlbed durmg the proceedmgs on October 22, 2009 at
- pages 1-6. Those pages are attached for the Court’s convemence as Appendlx A to this
‘ br1ef A




- and place[d] his sunglasses over his eyes, as he had been during the
crime 1021/09RP70.
- Except for his clothes'an'zd his race, Allen did not match the
description provided by Ko'vacs 10/21/09 'RP‘66 Kovacs had described
_ the man W1th the gun as Aﬁlcan Amerlcan, in lns 1n1d-20s 5°9” tall and
We1gh1ng about 220 pounds 10/21/09 RP 32 33 Allen is 6’1” tall and
_ weighed about 280 pounds. 10/21/09 RP 66 Kovacs nevertheless
. , ‘1dent1ﬁed Allen as the person who had threatened h1m 10/21/09 RP 25~ -
26. Allen was searched 1nc1dent to h1s arrest and no gun was found
10/21/09 RP 44, 73 Allen also had no manjuana or cash on hlS person.
| .10/21/09 RP 73. |
2 Tr1a1 court proceedmg The K1ng County prosecutor charged
‘ ::Allen with felony harassment CP 1 Prlor to tr1a1 Allen requested the
' court mstxuct the jury regardmg cross-rac:lal 1dent1ﬁcatrons CP 61- 62."
' The court refused Allen s request 10/21/09 RP 75-76
| In rebuttal closmg argument the prosecutor attempted to bolster -

Kovacs credlbrhty by vouclung for lus character

Mr. Kovacs, I would point out to you from the evidence
Mr. Kovacs is not a flake. He’s not some derelict. The
. evidence would show he’s a teacher, very passionate about
- his work Not only ishe a teacher he’s a special ed teacher

- 3 Allen’s proposed instructions are reproduced in Appendix B.




10/21/09 RP 105-06. Allen objected to this argument on the basis that the
State was vouchmg for Kovacs’. credibility, but the court overruled the
obj ect1on 10/21/09 RP 106. After two days of dehberatmn Allen was
conv1cted as charged. - '

| 3 Court of Appeals decls1on On appeal Allen argued the denial
of the eross-raclal 1dent1ﬁeat10n 1nstruct1on vrolated his rlght to a defense
~andto due process Allen also contended the “true threat” requlrement of

. the felony harassment statute is'an element that must be pled in the

. mforrnatmn and mcluded in the to-conv1ct 1nstruct10n and that

- : vprosecutorral mlsconduct in elosmg argument demed hrm a fa1r tnal The
A ., Court of Appeals found Allen § arguments regardmg the cross-racral

1dent1ﬁcatron 1nstruct10n persuasrve but under thlS Court’s oplmon in

*State v. Laureano, 101 Wn 2d 745 682 P 2d 889 (1984), reversed on other

;Zrounds State v. Brown, 111 Wn 2d 124 132~33 761 P 2d 588 (1988),

the Court felt constramed to afﬁrm The Court 1'6_] eoted Allen ] remammg

- _arguments This Court granted revrew




- D. ARGUMENT

1. A SPECIAL INSTRUCTION IN CASES INVOLVING
A CROSS-RACIAL IDENTIFICATION IS
NECESSARY TO ENSURE CONVICTIONS MEET
-BASIC REQUIREMENTS OF DUE PROCESS.

a. The fallibiliﬁes of cross-racial identiﬁcations are

estabhshed beyond dlsoute but seldom understood bv juries. More

Wrongful conv1ct10ns stem from mlstaken eyewrtness 1dent1ﬁcatrons than

ﬂfrom all other causes combmed Umted States v Brownlee 454 F.3d 131

o . 142 (3rd Cir. 2006) State v. Rrofta, 166 Wn 2d 358 371 209 P 3d 467

x,(2009) (79% of DNA exonerees were falsely conv1cted based upon
' eycw1tncss tcstlmony) (crtlng Brandon L Garrett Judgmg Innocence, 108

§ Colum L Rev 55, 60 (2008)) Numerous factors - such as stress,

- AA Weapon focus the duratlon and condrtrons of the evcnt the wrtness s and

suspect’s race, , 8s well as suggestlve pohce procedures may 1nfect the
) '- mtegrrty of an cycw1tness S memory and 1rrevocab1y corrupt an. "

1dent1ﬁcat10n Statc V. Henderson 208 N J. 2d 208 27 A. 3d 872, 895

(201 1) All of these varrables must be consrdcred in assessmg an
rdentlﬁcatron s rehablhty. State V. _Henderson, Report of the Special

. Master 10 (2010)4'(hereafter,_“iSpeciel Master’s Report”). |

* In‘Henderson, infra, after granting certification and hearing oral argument, the
New Ji ersey Supreme Court remanded the case and appointed a Special Master to
evaluate scientific and other evidence about eyewitness identifications. Seven experts
testified at the hearing and hundreds of scientlﬁc studies were consrdered The New



Memory isa “constructwe, dynamw, and selective prooess” that

can be i 1mpa1rea, contamlnated and even falsified. Special Master’s

_RQp_Q_ at 10. Distorted and unrehable eyew1tness ‘memories” severely

. compromlse the ablhty of j uros to approprlately evaluate the accuracy of
eyewitness tes‘umony Id at 48 50 “Because the eyewitness is testlfymg
honestly (1.e., smcerely), he ot she w111 not d1sp1ay the_ demeanor of _the

., dlshonest or b1ased witness.” Jules Epstem, The Great Engine that .

' Couldn t: Sc1ence” Mlstaken Identltv and the L1m1ts of Cross-

Exammatlon, 36 Stetson L. Rev 727 772 (2007).
Further, the ﬁndmgs of the soc1a1 sc1enoe research are
' countermtumve for the average Juror J acquelme McMurtne, T he Role of
A the Soclal Se1ences 1n Preventmg Wrongful Conv1ct1ons, 42 Am Crim. L.
Rev 127 1 1277 (2005) Jurors “seldom enter a courtroom w1th the
-knowledge that eyew1tness 1dent1ﬁcat1ons are unrehable ”? Brownlee, 454

F. 3d at 142 (cltatlon omltted), see also State V. Lon,q. 721 P 2d 483 490

"V(Ut 1986) (smce jUIOI”S do not appreclate the fa111b111ty of such testimony, _

o they tend to give eyew1tnes$ 1den‘g1ﬁcatlons undue _we1ght). Cross-

examination by even a skiiled"ijractitioner i ineffective at addressing an

e

Jersey Supreme Court adopted most of the Specml Master’s ﬁndmgs Henderson, 27 .
Aldat 877 The Special Master $ report is available at - .
‘ /] -el/HENDERSONY%20F [} AL%2 BRIEF%20.PDF

- °_/920%;2800621 15120/929 PDE (last accessed December 6, 2011)




* uninformed lay juror’e stock as:eurnption that a confident witness is a
reliable Wltness. Epstein, 36 Sl;etson L. Rev.et 772.
Though eyewitness iolenliﬁcatione are generally subject to mistake,

" these problems are amplified in the case of cross-racial identification.
State v, Allen 161 Wn. App. 727 735 255 P.3d 784 (2011) (court !
.charactenzes cross-rac1a1 1dent1ﬁcat1ons as “espeorally problematm”). The
' research studres show that due to “own—race b1as” or “cross-race -
B 1mpa1rrnent » a w1tness ] ablhty to’ rnake an acourate 1dent1ﬁcatron is
severely undermined When she is asked to 1dent1fy a person of another

, race. John P. Rutledge, They All Look Alrke' The Inaoouracv of Cross— |

" Rac1al Identrﬁcatlons 28 Am J Cr1m L 207 211 (2001) Thrs bxas is

o ,strongest “when whlte WltneSSes attempt to 1dent1fy black subj ects.” Id.

A ‘ (quotlng People v, McDonald' '690 P 2d 709 720 ‘(Cal 1984))

40% of DNA exoneratrons in cases restmg on eyewrtness o

: -1dent1ﬁcatlons mvolved cross;racral 1dent1ﬁcat10ns The Innocence

' , | Pro; ect, Facts on Post-Conthron DNA Exonerauons A meta-analys1s
' revrewmg 39 research aiticles, 1nvolv1ng over 5,000 subjects found a

mistaken 1dent1ﬁcat10n was 1.56 times more hkely in other-race ‘

~ conditions. Special Master’s Report at 48. At the same time, only 38% to

" 3 Available at: Coe :
" 'htto [www.innocenceproject. orz/Content/I“acts on PostConvrctlon DNA Exoneratrons.
phyp (last accessed November 15 2011) '




47% of jurors agree that cross-race bias is an issue that may affect the
reliability of an identification. Henderson, 27 A.3d at 911 (citation

omitted).

. b.'_ Given the strong evidence that cross-racial

identifications are untrustWorthif. an instruction should be provided to the

jury in all such'cases “When social scientiﬁc experiments in the field of

eyewrtness 1dent1ﬁcat1on produce an 1mpress1ve cons1stency in results,
_those results can constltute adequate data on whtch to base a rulmg o

| Henderson, 27 A. 3d at 917; State v Ferguson 804 N W.2d 586 607

~‘(an 201 1) (Anderson, J, concurrmg) (stud1es presented at hearrng ‘

o before New J ersey Spec1a1 Master “are based on serious and verrﬁable

A ‘scrence, and consensus among .90% or more cognrtlve psyehologlsts, B
. soc1a1 psychologlsts and other experts that research on eyew1tness

. mlsldenuﬁca‘uon is rehable “marks a dramauc change in the sctentlﬁc
commumty S understandmg of eyew1tness 1dent1ﬂoatlon”) In 1€Co gmtlon
' of the fact that the admrssmn of eyew1tness 1dent1ﬁcatlon testlmony may
underrnme the 1ntegr1ty of a conv1ct10n, the New J ersey Supreme Court
adopted two s1gn1ﬁcant, substa‘nuve changes to 1ts state procedures. First,

the Court jettisoned its pre-existing test for the admission of such '

evidence, rnodeled ‘o_n' the standard enunciated in Manson v, Brathwaite,

432U.8. 98, 112-16, 97 8.Ct. 2243 53 L.Ed.2d 140 (1977). Henderson,




’

27 A.3d at 91 8;6 S‘econd,.the Court ooncluded that “courts should develop
and use enhanced jury charges to help j Jurors evaluate eyewitness
'1dent1ﬁcat10n eV1dence ” Id. at 919 924.

The Court dir'eoted ftiat Such instructions must bé given along with
all‘ concluding instructions at the close of a case and, .if' warranted. during
the trial itself. Id This rule was dictated by basic conS1derat10ns of due
: ”pl'OGeSS‘ “it is the court’s obhga‘uon to help _]urors evaluate ev1dence
V, VV cr1t1ca11y and obJ eot1vely to ensure a fa1r tr1al ? Id | .

‘ “We are not 1mmune from wrongful conv1otlons based upon

m1staken eyew1tness 1dent1ﬁcat10ns ? A]len 161 Wn 2d at 757 (Elhngton
and Cox 17, conourrmg) Indeed as Judges Elhngton and Cox :

recogmzed belov:/ “Basw falrness _egy_ug that Jurors be 1nformed about

: estabhshed fralltles in oertaln klnds of ev1dence When such ﬁ'aﬂtles are not
common knowledge " Id (empha31s added), _ge_a_l__s__ Ferguson 804

-'N W 2d at 609 (Anderson J, ooncumng) (advooatmg that trial court
“look closely at New J ersey S safeguards and determlne 1f those ‘
:eafeguur.d,s are approprlate heref’ and, if expert testlmony 1.5 not ‘fotheljwise
eppropridte,” feoorhrhending the 'lov‘\.feh oouft %‘cohsidet alte1hative

oo

6 Based on the extensive heating and expert testimony before the Special Master,
the New Jersey Supreme Court concluded that the Manson test “does not adequately meet
its stated goals: it does not prov1de a sufficient measure for reliability, it does not deter,
“and it overstates the j Jury $ innate ab1hty to evaluate eyew1tness testimony.” 27 A.3d at
876 ' :
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" approaches to educating jurors 6n the variables that “can lead to
A misidentiﬁcationé”’);-
The Henderson Court also saw a pragmatic benefit to requiring
special jury ins,tructioﬁs in cesés involving cross-racial identifications:
Jury charges offer a ﬁﬁfﬁber of advantages: they are
- focused and concise, authoritative (in that juries hear them
from the trial judge, not a witness called by one side), and
cost-free; they avoid possible confusion to jurors created by
dueling experts, and they eliminate the risk of an expert
_ invading the j Jury s role or oplmng on an eyew1tness
' oredlblhty :
, Henderson 27 A 3d at 925 In addltlon, as the Court of Appeals
| ‘;observed below, “D]urors are rnore apt to comfor“cably d1souss racial
.‘dlfferences withi such an 1nstruct1on d Allen 161 Wn App at 737 (cmng
- Amerlcan Bar Assoc1at10n Crlmmal Just1ce Seotlon Re oit to House of

Dele,qates on Cross~Racla1 Identlﬁcatlon 2 (2008) (“ABA Report”)

In short the sc1ent1ﬁc data is 1rrefutable The underlymg stud1es |
- ralse a senous quest1on as to the rehab111ty of conv1ct10ns founded on.

: eyew1tness testlmony, wlnch concem is amphﬁed in cases mvolvmg
cross-rac1al 1dent1ﬁcat1ons And toa large extent a Jury mstructxon

would amellorate these concerns Th1s Court should requlre an instruction

; " Without crmcizmg the New: J ersey Supreme Court’s summary of the
advantages of an instruction, this Court should note the decisions and studies that have
© found an instruction alone is “not a panacea” and should not serve as a substitute for

- expert testimony. See generally tate v, Clo te ,223 P.3d 1103, 1107 1115 (Ut '2009)
(discussing cases and studies),




be given in every case involving a cross-racial identification.
c. Alternatively. in cases where a cross-racial identification

is a key issue in the case, but little corroboration exists or circumstances -

otherwise call into question the identification’s reliability, an instruction

" ensures a conviction comoorts ’With due process. In the 'alternative, this

Court should Jom the many Jurrsdwtlons that requ1re ajury mstruetron be
: glven where as here, a oross-rao1al 1dent1ﬁcat10n is a key 1ssue in the case,
: but 11ttle corroboratrorr ex1sts or ctroumstances other\mse call into ques’uon'
' the 1dent1ﬁcat10n S re11ab111ty | |
| The rule in New J ersey for more than' 10 rears was that a cross-
‘ raolal 1dent1ﬁcat10n 1nstruct10n inust be g1ven in every case in Whlch

2 “1dent1ﬁoatron'1s a cr1t1ca1 1ssue in the case,‘ and an eyew1tness S C1OSs-

Ny racral 1dent1ﬁcatxon is not corroborated by other ev1dence glvmg it

- mdependent re11ab111ty » State v, Cromedv 15 8 N 1. 1 12 727 A 2d 457,

' 467 (1999), abrogated bv Henderson, 27 A 2d at 926 (“the add1t10na1

'researoh on own—raee b1as and the more complete record about
’ 'eyew1tness 1dent1ﬁcat10n in general Just1fy grvmg the charge Whenever
cross-rae1a1 1dent1ﬁcat10n 1s in'issue at tmal”) Many other Jur1sdlct10ns .
: 'requ‘ure 1dent_1ﬁoat10n 1nstructrons under lrkeclrcumstances'. United States
v ‘McLaurih, 22 MJ .310,:312 (1986) _'(tlrging‘ tssuance of instruction

when identification is & primary issue in the case, noting that most federal




* courts are in accord with this-riile, and citing cases); United States v.
Telfaite, 469 F.2d 552, 557 (D. C. Cir. 1972) (setting forth model
instruction to be used in future cases and admonishing that “a failire to

use this model . . . would constitute a risk in future cases that should not

be ignored”); State v. Ledbetet, 275 Conn. 534, 881 A.2d 290 (2005) :

) '(directirrg courts to charge the jury regarding the risk of misidentifications
' Where laW enforcement has falled to follow spec1ﬁed procedure), People

| Wn ht 45 Cal 3d 1126 755 P. 2d 1049 1058 59, 248 Cal Rptr 600

o (198 8) (approvmg instruction that 11sts factors pertment to 1dent1ﬁcat10n in

neutral manner) also, Cal Jury Inst - Crlm 2.92; Long 721 P 2d at

o 492 (1nstruot10n must be g1ven whenever eyew1tness 1dent1ﬁcat10n isa

. central issue 1n the case and such an mstruotlon is: requested by the -

n‘defense), Brooksv State, 380 So 2d 1012, 1014(A1a Cr. App. 1981)

(1nstructron ‘fdeal[lng] reallstrcally Wlth _the shortcomlng_s and trouble

' épofs of the 'ideh'tiﬁoation procesS” should be giveh WHere principle not

covered by court’s oral oharge), State V. Warren, 230 Kan 385 635 P, 2d
1236 (1981) (mstructron should be given “1n any cr1m1na1 action” in. whwh
' eyew1tness 1dent1ﬁcat10n isa cr1t10a1 part of prosecutlon s case and “there
is a serious que‘stion'aboﬁt the':réliability of the idenfiﬁcation”); Qh; Rev:

Code 2933.33 (detailfng'procecfureé for adﬁainistration of lineups and
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providing that jury “shalllbe inetructed” that it may consider evidence of
noncompliance in detennining“_‘the reiiahility of an identification).

1n Lo_hg, the Coutt feulted the “narrowness of the vtsion of most
lawyers and judges,” and .couih'iented “ [W]e tend to comfortably rely upon
settled legal precedent and pract1ce espemally when long-settled technical
rules are concerned and to largely 1gnore the teachings of other
. d1501p11nes especmlly when they contradlct long-accepted legal notions.”
721 P 2d at 491 It is vvell past time that Washmgton cou:rts acknowledge
: , and seek to m1t1gate the effeots of cross-ractal 1dent1ﬁcat1on testlmony
upon the re11ab111ty of conv1ot1ons ThlS Court should mandate a cross- |
'ra01al 1dent1ﬁcat1on 1nstruot10n be glven in all cases where little ev1dence
Als adduced to corroborate a croés-raclal 1dent1ﬁcat1on or c1rcumstances |

Aotherwme call 1nto questmn the 1dent1ﬁcat10n S rehab111ty

| d Washmgton s p_roh1b1t10n on ]ud1c1a1 cormnents on th

o ev1dence poses 10 1moed1ment to the 1ssuance of a soec1al turv instruction

on gross—ramal 1dent1ﬁcat1on Constramed by thls Court’s oplmon in
~Laureano, the Couxt of Appeals dechned to hold that the refusal to give |
Allen’s requested cross-racial'identiﬁcation instruction was error. 161 -
Wn. App. at 745; see also id. lat'756 (‘;Under State v. Laureang, we are

‘ constramed to afﬁrm ”) (Elhngton and Cox, J., concurrmg) At the same

A tlme the COUl't observed that th1s Court has approved comparable Jury '




* instructions over oomplamts thet the instructions were comments on the
evidence. Id. at /43-44 (cmng cases ).

In Laureano, after a very brlef dlscussion, this Court concluded a
proposed instruction rega:rding'the reliability of cross-racial identifications
' 31m11ar to that approved by the D C. C1rcu1t Court of Appeal in Telfa1re
was a comment on the ev1dence Laureano, 101 Wn.2d at 767-68. ThlS |

conclusion was based on two Court of Appeals dec:1s1ons, State v. J ordan

'17 Wn App 542 564 P 2d (1977), and State Y, Edwards 23 Wn App

' ';893 600 P. 2d 566 (1979) Both demsmns found the mstructlons 1rnproper

because they called 1nto questlon the credlblhty of certain w1tnesses

_Jordan, 17 Wn App at 545, Edwards, 23 Wn ‘App. at 896- 97 This

o emphasm, however was 1ncons1stent wn:h thlS Court’s decls1ons

construmg the proh1b1t10n agalnst Judlc1al comments on the evidence.
4. To constltute an unconstltutlonal comment on the

' -"evideﬁce an iri'structlon fust oonvev the court’s att1tude tovvards the

B ( ments of the cause or resolve d1sputed facts ThlS Court has held:

Art. IV § 16 proh1b1ts a Judge from conveymg to the jury

his or her personal attitudes toward the merits of the case.

* In addition, a court canhot instruct the jury that matters of

fact have been estabhshed as a matter of law 4 |

' State V. Becker, 132 Wn 2d 54 64 935 P 2d 1321 (1997). ThlS Court has

A consistently 1nterpreted arncle IV, sec’uon 16 in thls way. In State v.



" Carothers, 84 Wn.Zd'ZSd, 525 P.2d 731 (1974), reversed on other grounds

by State v. Harris, 102 Wn .Zd 8, 685 P.2d 584 (1984), considering a

o ' constitutional objection to an accomplice liability instruction similar to

that contalned in WPIC 6. 05 th1s Court emphasized, “To constltute a
comment on the ev1dence 1t must appeat that the court’s attltude toward
the merits of the cause are reasonably 1nferable from the nature or manner
of the court’s statements ” 84 Wn 2d at 257 (empha31s added)
S L1kew1se in State A Lane 125 Wn 2d 825 889 P. 2d 929 (1995),
_ th1s Court explamed “The purpose of prohlbltmg _]udICIal comments on
the ev1dence is to prevent h,e tnal ]udge s op1mon ﬁom mﬂuencmg the
‘. Jury » 125 Wn 2d at 838 (emphas1s added) ThlS Court stressed “The
' touchstone of error ina tnal court’s comment on the ev1dence is whether
the feehng of the tr1a1 court as; to the truth value of the test1mony of a
| w1tness has been commumcated to the Jury b Id | |
hus m Lane thls Court held that an mstructlon resolving the
dlsputed questlon of the reason for early release of a key cooperatmg ‘

* witness “charged the j Jury with & fact .and expressly conveyed [the court’s]

" opinion re'gar'din'g"the evidence.”"‘ Id. at 839. ‘In Becker this Court
cOncluded a special ver'diot form that fesolved whether a facility was a
school for purposes ofa sentenolng enhancement removed a dlsputed fact

- from the Jury 8 con31derat10n and “was tantamount to a dlrected verd1c



Becker, 132 Wn.2d at 64-65. In State v. Boss, 167 Wn.2d 710, 223 P.3d
506 (2009), this Court concluded an instruction Ioroviding that Child
Protective Services had custody: of a child cornmented on the evidence
because “it was for the jury to determine whether it believed the State’s’
: ev1dence and witnesses and whether the State had proved beyond a
reasonable doubt that CPS had aright to physwal custody ” Id. at 720-21.
i, A cross-racral 1dent1ﬁcatton 1nstruct10n would

nerther resolve dlsnuted facts nor convev the court s att1tude towards the 4

o merrts and would help to ensure conwcttons are obtamed bv lust means.-
: 'By contrast and pertment here, 1n Qarothers, th1s Court held that an
Alnstructron to vrew the testlmony of an accomphce w1th caution “is an

1ndlcat1on not of the Judge s attltude toward the testlmony ofa partlcular

R _ ‘Wltness, ‘but the attltude of the courts generally toward the testlmony of

: w1tnesses of thrs type ” 84 Wn 2d at 267 68 ThlS Court stressed

e The courts have an expertlse upon thls subject whlch the -
* ordinary citizen cannot be expected to have. They have _
 observed that innocent persons may be sent to prison or to’
death upon the testrmony of an accomplice. At the same
time such testimony is-hot 1nvar1ably false and it may be
the only proof avallable :

' Balancmg the right of socrety to pumsh the gullty against
the duty to protect an innocent person falsely involved by
another who has been offered leniency ot immunity for hls
testimony, the courts have evolved the rule that the jury -
must be advised that the accomplice is a special kind of




witness, requlred asa matter of law, to be given a speo1al
kind of attention][.]

84 Wn.2d at 267-68, cf, a_lsg s tate v. Zimmerman, 130 Wn., App. 170,
181, 121 P3d 1216 2005) (o eommeot on the evidence whete
mstrucuon prov1ded “[1]n order to convict a person of any crime defined
_in [chapter 9A 44 RCW, sex offenses] it shall not be necessary that the

testimony of the alleged v1ct1m be corroborated”) ; Mur,qatrovd V. Dudlev

. 184 Wash 222 230 31, 50 P 2d 1025 (1935) (expert w1tness mstructmn
: not unconst1tut1ona1 comment), State V. Carr, 13 Wn App 704 710 537
' P 2d 844 (1975) (1nstruct1on statmg that a person who has been convicted

ofa crlme “1s a competent vsntness in any c1v11 or cr1mma1 proceedmg, and

. such pmor conv1ct10n may be cons1dered by you only in determmmg what

: We1ght or cred1b1l1ty should be allowed his testunony asa W11:ness in tms
: :case not unconstltutlonal comment)

The Court of Appeals int Allen observed “[t]he rat1onale applled in .

'Carothers could apply in equal force to a cross-raclal eyew1tness

| "1dent1ﬁcatlon mstrucuon, [where an ldentlﬁcatlon] is not mvanably false
- a_nd at times is the ohly proo_f avallable to the ‘State,but has_ resulted in the
convictions' of ‘i"nnoceht people’.’;v 1l61":Wn, Alljo.'a't 7_4:5'.,:'One ofthe . -

" instructions proposed by Alleri initrored that endorsed by the American

. .1‘9




" Bar Association in the Criminal. Justice Section’s 2008 Report to the
House of Delegates,® and stated;

In this case, the defendant, Bryan [Allen], is of a different -
race than Gerald Kovacs, the witness who has identified
him. You may consider, if you think it is appropriate to do
.80, whether the fact that the defendant is of a different race
than the witness has affected the accuracy of the witness’[s]
original perception or the accuracy of a later identification.
You should consider that in ordinary human experience,
some people may have greater difficulty in accurately

" identifying members of a different race than they do in

. identifying members of their own race. You may also

- consider whether thete are other factors present in this case
wh1ch overcome any such dlfﬁculty of 1dent1ﬁcat1on

Allen, 161 Wn App. at 733, Appendlx B

Th1s mstrucuon, 11ke the accornphce mstructlon that this Court

: : approved in Carothers, does not convey a tnal court’s attitude towards the
5 behevabihty of Kovacs testlmony It does however shed hght on Cross-

. ‘racial 1dent1ﬁcation testxmony 1n general perrmttmg the jury to beneﬁt
from the court’s “expertise on this subject Whlch ordmary c1tlzens cannot
ﬁ | be expected to have ? Carothers, 84 Wn 2d at 267 68 In L the Utah
Supreme Court “[saw] 11tt1e merit to [the] argumen £ that a cautlonary
instruction would comment on the ev1dencc or suggest the weight to be
accorded to certain testimony, 721 P.2d at 492

A well-constructed cautionary 1nstruct10n will not permit a
. judge to opine as to the credibility of the testimony. It will

¥ The ABA Repcrt also sets forth several cross-racial 1dent1ficatlon mstructlons
' approved by various Jurisdlctlons ABA Report at 4~ 6



only pinpoint identification as a central issue and highlight
the factors that bear on the reliability of that identification.
This will do no more then apprise the jury of the inherent
limitations of eyewitness identification. Such an
instruction both “respéct[s] the jury’s-function and strike[s]
a reasonable balance between protecting the innocent and
convicting the guilty.” ‘[ This] approach . .. offers a

. defendant some protection from false conviction, while

 ensuring the efficacy of’the jury system by providing jurors
‘with the knowledge necessary for sound decision making.

Id. (internal c1tat1on om1tted)
4 In short, far from conveylng the court’s attltude towa:rds the metits

of a cause a cross—rac1al 1dent1ﬁcat10n 1nstruct10n fulﬁlls “the court’

o obhgauon to help Jurors evaluate ev1dence cntwally and Obj ectlvely to

ensure a fair trlal » Henderson 27 A. 3d at 925 Thls Court should reject
any cla1m that a cross-ra01al 1dent1ﬁcatlon mstructmn would v1olate
AWashmgton S constltuuonal proh1b1t1on on Judlc1al comments on the
.‘ewdenoe To the extent that Lau:ceano may requ1re a dlfferent result,
Laureano should be overmled E

- e The faﬂure tg ,q1ve an 1nstruct1on in th1s case denied

Allen due process and his right toa defense.‘ The federal and”st'ate ,
 constitutions “g’uai'anfee[] erihiihal ‘vdefelndants ‘a meaningful opportunity”
to present a complete defense”” Crane v. Kentucky, 476 U.S. 683, 690,

106 S.Ct. 2142, 90 L.Ed.2d 636'(1986) (quoting California v. Trombetta,

21




467 U.S. 479, 485, 104 S.C. 2528, 81 L.Ed.2d 413 (1984)): U.S. Const.
amend. VI; Const. art. I, § 22. ™ |

Numerous factors call into question the reliability of Kovacs®
identification of Allen as the "13éxs§on who threatened him. The suspect was
ofa different race than Kovacs - Kovacs’ ability to view tlle suspect was
limited by the time of day (dusk) and the brev1ty of the encounter.

Further Kovacs attention may have been dlstracted by the voluble other

suspect as well as by the gun that allegedly was d1splayed

Before the show-up, the pohce had Allen pull down hlS hat and put

.'on h1s sunglasses so he more closely resembled the suspect In add1tron,

.. there was httle to 1o ev1dence corroboratlng the 1dent1ﬁcat10n testlrnony -

1o gun was found 1no money Was found 1o drugs were found and the

, . B young man w1th Allen d1d not resemble the armed suspect’s compamon

o :As ev1deneed by the length of the Jury s del1berat10n two days, for one

.....

plamly was troubled by th1s want of corrobora’uon A eross-ramal _]ury

mstructron may well have meant the drfference between a gmlty verd1et |

: and an aoqmttal This Court should conclude that the fa11ure to glve
‘.Allen s requested 1nstruet1on demed hrm due prooess and his rlght toa

_ defense.

me



2. THE “TRUE THREAT” REQUIREMENT IS AN
ESSENTIAL ELEMENT OF A HARASSMENT
OFFENSE THAT MUST BE PLED IN THE '
INFORMATION AND INCLUDED IN THE “TO
CONVICT” INSTRUCTION. '

a. Principles of.du_e p‘ rocess require essential elements of
an offense be pled in the inform'ation.and included in the | “to conviet”
instruction. - Real notice of the nature of the charge is “the ﬁret and most
.' unrversally recognized requtrement of due process ”? Henderson .
Morgan, 426 U.S. 637, 645 96 S.Ct. 2253 49 L. Ed 2d 108 (1976)

(quotmg Sm1thv O’Gradv 312US 329 334 61 S Ct 572 85LEd 859

(1941)), U.S. Const. amend XIV Const art I § 3 Thus, due process
' :requlres that all facts essent1al to pumshment whether statutory or.
: nonstatutory be pled in the 1nformat1on and proved beyond a reasonable
doubt State v. Goodman, 150 Wn 2d 774 784 83 P 3d 410 (2004) ‘Ata
. ,mlmmum, ‘,“the defendant would need to be aware of the acts. and the
requ1s1te state of mmd in whlch they must be performed to constrtute a
o crlme d State v. Osborne, 102 Wn 2d 87 93 684 P. 2d 683 (1984)
: ‘(01tat10n om1tted) o

Further, the “to convict” 1nstruet10n must contam all elements
'essent1a1 to the conv1ot1on tate y. Smrt 131 Wn, 2d 258, 263 930 P.2d
917 (1997); _S_tate v Emm, mmanuel, 42 Wn. 2d 799 819 259 P 2d 845 (1953).

A rev1ew1ng court “may not rely on other instructions to supply the

. l'v.'\\ . )



~ element missing from the “to convict’ instruction.” State v. DeRyke, 149

Wn.2d 906, 910, 73 P.3d 1000 (2003). -

b. The “true threat” requirement is an element. Where a
' statute “criminalizes pure speegh,”.it “*must be interpreted with the

: cemmands of the First Amendrhent cleatly in mind.”” State v. Kilburn,

151 Wn 2d 36 84 P.3d 1215 (2004) (quotmg State v Williams, 144 Wn.2d

197, 20607, 26 P. 3d 890 (2001), and Watts v. United States, 394 US.

| ,'705 707 89, cr 1399 22 L. Bd2d 664 (1969)) Only “true threats” may

" be proh1b1ted w1thout vrolatmg the Flrst Amendment Krlburn, 151

' Wn 2d at 43

o This Court has rerterated th1s bas1c prrncrple in both the criminal

. and 01v11 arenas In re Detentron of Danforth . Wn 2d ,' - P.3d s

i 2011 Westlaw 5436307 at 9~10 16 (November 10 201 1) (a majonty of

E - ﬂfllS Court agrees that a “true threat” 1s reqmred for c1v11 commltment '

E under RCW 71 09 020), State v. Schaler, 169 Wn 2d 274 287—88 236

P, 3d 858 (2010) (reversmg for 1nsufﬁcrency of 1nstruct10n regardlng

} constrmt1onally~requ1red mens rea), State v.J ohnston. 156 Wn 2d 355,

364-65, 12_7VP.3d 707 (2()06) (“the jury must be 1nstruetedv thata

? In Kilburn this Court stated
A frue threat is a statement made in a context or under such
circimstances wherein a reasonable person would foreseo that the
. _statement would be interpreted . . . as a serious expression of intention -
: to inflict bodily harm upon or take the life of another person, .
Kilb ,151 Wn2d at 43, .

Yooa




conviction under RCW 9.61 il 60 requires a true threat and must be
instructed on the meaning of a true threa ) (emphases added).
Notwithstanding this Court’s decisions, however, the Court of

Appeals repeatedly has refused to hold that the true threat requirement is

an element of a harassmient offense. Allen, 161 Wn. App. at 755-56; State
v. Atking, 156 Wn. App. 79, '2.'36 P.3d 897 (2010)"(1101dtng that the
' constltutlonal concept” of a true threat merely 11m1ts the scope of the
:threat reqmrement) State v. Tellez, 141 Wn App 479 484 170 P 3d 75
,V (2007) (holdmg that merely deﬁnmg the term, “true threat i suffices to
lproteot Flrst Amendment r1ghts) |
" The Court of Appeals 1nverts the analys1s The “true threat” -

A requlrement does not “11m1t[] the scope of the essent1a1 threat element »
B Aﬂ{l 156 Wn App at 805 Rather _ly true threats may support a
: prosecutlon under a harassment statute Vlrglma v. Black 538 U.S. 343, |

: 359- 60, 123 S.Ct. 1536 155 L Ed 2d 535 (2003); Kllburn 151 Wn. 2d at’

43, Johnston 156 Wn 2d at 364 65

x Wh11e the federal clroult courts are spht regardmg whether the
"analys1s contams a subJ ect1ve or only an obJeotlve component the federal

courts unammously agree that the ‘-‘true threat’? requlrement is an element.

 See e.g United States v. Bagadasarian, 652 F.3d 1113, 1118 (9th Cir.

2011) (discus'sing application of true threat requirement to prosecution for



- threats to presidential candidate or former President); United States v.
D’ Amario, 330 Fed. Appx. 409; 413 (3rd Cir. 2009) (two “essential
elements of prosecution” for vi’clation' of 18 U.S.C. § 115 are true threat

and intent to 1nt1m1date), Umted States v. Fuller, 387 F.3d 643, 647 (7th

er 2004) (“the only two essent1al elements for [a prosecution under 18

U.S.C. § 871] are the existence of a true threat to the President and that the

‘ threat was made knovwngly and Wlllfully”), Umted States v. Francis, 164
'v F 3d 120 123 n. 4 (2nd Cir. 1999) (“We have routmely used the term |
| “true thr.eat’f in setting fcrth the second e_lement o.f the crime. .7”). _These
deeisicns‘ are entirely cor'xsisteht with this Court’s_cohstructicn of the‘ “true
.th're:.at”' reciuireihent.- .:‘]’E’Je'cau'se 'amy"°‘@e th’l_‘eets,”' "mv.'ay be ptqeecuted, the

“true threat” requirement is an ‘essential elerhent of a harassment statute.. '

BERTS The omi'ssic.fiﬂ""of the element was Dreiu.diciel‘enor; =
’. ﬁering ()l’l its omﬁaeéisidﬁé ‘aﬁ’d igﬁéﬁﬁg'the fe'deial autherities'eited by |
_:Allen, the Court cf Appeals concluded that Allen S challenge d1d not raise
a mamfest const1tut1ona1 etror 161 Wn App at 7 56 But the Court could
reach th1s result only by reJectmg the premlse that the “true threat”
requlrement is an element, -
The “to convict” instruction “carties With it a special weight” *
‘ because it is the “yardst1ck” by wh1ch the jury measures guilt or

1rmocence State v. M1lls, 154 Wn 2d 1,6, 109 P 3d 415 (2005) For th1s
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" reason, the omission of an essential element from the instruction is a

.....

manifest error arrecung a consutuuonal right that may be reviewed for the
first time on appeal. Id Here, the omission of this element denied Allen
the notice to which he was constltutronally entitled, and perrmtted the j Jury
to convrct even if it concluded that the young man Who allegedly

, threatened Kovacs was engagmg in mere braggadocro This Court should
oonclude the om1ss1on of the essent1al “true threat” element Was erTor,

3 THE PROSECUTOR VIOLATED HIS DUTIES OF :

 CANDOR TO THE TRIBUNAL AND ENGAGED IN
PREJUDICIAL MISCONDUCT BY VOUCHING s
FOR THE COMPLAINANT '

| lee all lawyers, a prosecutmg attorney has a duty of candor to the
tribunal. RPC 3.3, A pros_eeuto_r_ also hes a duty to ensure that an accused
. persen receives a'fair trial,

TA prosecutor serves two 1mportant fu:nctlons A prosecutor
" must enforcé the law by prosecuting those who have -
violated the peace and dignity of the state by breaking the
‘law. A prosecutor also finctions as the representative of the
peopleina quasuudr(nal capacity in a search for justice . .
- Defendants are among the people the prosecutor represents
The prosecutor owes a duty to defendants to see that their
rights to a const1tut1ona11y fair trial are not vrolated

State v, Mondav 171 Wn 2d 667 676 257 P. 3d 551 (201 1) (01tat10ns

omitted); Ber;zer V. Umted States. 295 U.S. 78, 88 55 S. Ct 629 79 L.Ed.

1314 (1935).
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A prosecutor who vouches for a witness commits misconduct.
State v. Reed, 102 Wn.2d 140, 145, 684 P.2d 699 (1984). Vouching may
oceur in two ways: the prosecutor may place the prestige of the
government behind the witness or may indicate that information not

presented to the jury supports the witness’s testimony. United States v.

Roberts, 618 F.2d 530, 533 (9¢h Cir. 1980). This second type of vouching
“may occur more subtly than personal vouching, and is also more
susceptible to abuse,” Id.

A prosecutor’s misuse of evidence may also constitute misconduct
that denies an accused person é fair trial. See e.g. State v. Fisher, 165
Wn.2d 727, 747-48, 202 P.3d 937 (2009) (prosecutor’s misuse of ER

404(b) evidence admitted for a limited purpose required reversal); State v

Jones, 144 Wn. App. 284, 292-93, 183 P.3d 307 (2008) (reversing
conviction where prosecutor improperly bolstered credibility of c;hief
witness by alluding to facts not in evidence).

This prosecutor prevailed upon the trial court to exclude evidence
that Kovacs had been convicted of attempted véhicula:r assault. 10/19/09
RP 8-10. Then, in his closing argument, the prosecutor solicited the jury
to consider matters outside the record — i.e., that because Kovacs was “not
a flake . . . not some derelict” and was a “special ed[ucation] teacher” his

identification testimony should be viewed as more reliable than the
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~ testimony of an ordinary witness. 10/21/09 RP 105-06. The prosecutor
made this argument after stressing that “the most important thing” was
whether or not the jury credited Kovacs® testimony. 10/21/09 RP 106.
In fact, there were substant1a1 reasons to doubt Kovacs. Kovacs
':used rac1ally charged language to characterlze his assailants, stating “they
" stuck out hke a sore thumb” in the Umvers1ty D1strlct and “looked like
' gang bangers ? 10/21/09 RP 26 27 Kovacs was “100% pos1t1ve” he saw
a gun but Allen, the person arrested for the enme was unarmed 10/21/09
RP 29 If the State 8 theory Were to be beheved Kovacs also made
= s1gmﬁcant errors 1n estlmatmg hxs assatlant’s helght and wetght But
: 'because the prosecutor succeeded i 1n excludmg ev1dence of Kovacs prlor
- ASCI‘IOU,S felony conv1ct1on Te could falsely paint Kovacs asa model j, '
A‘ | cmzen, thereby whltewashmg h1$ testlmony | | N |
, -/ The Court of Appeals ﬁrst found that the argument was based on
: ;‘4.-the ev1dence adrmtted at tr1al Allen 161 Wn App at '747-48 But
: ~'Whether Kovaos was a spe01al educatlon teacher or had othermse served
his communtty was not a fact at 1ssue, nor were these facts relevant to
-Kovacs cred1b111ty as an eyew1tness. Second, the Court wrongly accused '
~ Allen of challehging the eourt’é' evidentlary' ruling “via the baekdoor.” 1d.
A:&‘t 748 While it :may have been at)propriate‘ fo_r the court to exclude ‘the

conviction vinder ER 609, the riiling did not grant the prosecutor a blank

" 29 |



" check to falsely portray its seminal witness, This Court should conclude
that the prosecutor violated his ethical duties of candor to the tribunal and
to seek justice, not corlyictions_ by vouching for the complainant and
misrepresenting facts to the jury. Allen’s conviction should be reversed.

F. CONCLUSION

This Court should exercise its plenary authority to fequire a special
‘ inStruetioh be given to the jury 'Whenever a cross-racial identiﬁcation is an

issue 1n the case. This Court should reverse Allen S conv1ct10n because

' the faﬂure to 1ssue such an 1nstruc‘uon demed h1m due process ThlS Court

: :“Shou‘1d further hold that the ‘,‘truc threat” requlremenr is an elerr:ent of a
. harassment proseoution."'FiDuil§, this Court 5h§u1_d l1.1old thé.t rhe

DrosecutOr committéd prejudioial miecorrduot 3 ' |

| DATED thre @J«m day of December, 201 1

i Respectfully submltted

, « Weg ﬁo%z 1%/ ‘
SUSAN WYLK (WSBA 28250)
a 'Waslungton Appellate Project (91052)

‘o Attomeys for Petrtloner
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-IN ‘THE SUPERIOR COURT OF THE STATE OF WASHINGTON
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Seattle, Washington October 22, .2009

BAILIFF: All right for the jury.

THE COURT: . Good morming. "Good monning,.jurors. I
understand that you wanted to llsten to the 911 tape again and
we'll go ahead and play .that for you now

- BAILIFF: If at any time ~.1f at any time, can we stop
it, 1f any time we need to - ig that pos31ble?
- THE COURT-. Sure, we can stop 1t-

.»g*BAILIFF IE - because it's a CD, there's no point I

mean there's no place to really stop it wmthout havmng to play'f

it all over agaln Lo
| THE COURT~” I see, okay . . o
'f7l-911 OPERATQR. “Emergency pollce and flre. Thia is 4.
"UNIDENTiFIEDf;"Hello, ﬁ;reiwhl want tq [1naudible]
' MALE VOICE: "Hello’" | - S
911 OPERATOR.j“Hello.FV- | | A
;l MALE VOICE: "There's two people, two black males, one

younger,»looks like he's about flfteen [inaudlble] they re

‘cha31ng me, because one guy came up to me and tried to sell me

drugs and I told him to go away and then he- started to call me

names, so I called hlm a name back and all of a sudden they

| started following me and then When I came up around the cornen

here to come to Lhe gas statlon,.the guy pulled a gun on me."
911 OPERATOR " "How long ago was thls?" ,
MALE VOICE: "It seemed like a minute ago.‘ I was‘just
walking to the store.. And I heard -" |
9l1 OPERATOR:v"Where are they at now?"

MALE VOICE: "Well, when I ‘was coming over here, they

: -2 -
JACKSON ASSOCIA‘I‘ES TLC TRANSCRIPTS
108 8. Jackson 8t., Seattle, WA 98104 (206) 941-9142
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were outside on the cormer pf'F "b ' ,
911 OPERATOR: "Where are they.at now? Do you see them?"
. MALE VOICE: ﬁNo, I can't see them. But they were right
there on the cornér-of,Univers;ty;and - o
911 OPERATOR: "Which direction did they go?"
| MALE VOICE: "Uh, it looked like they [inaudible]"
9i1 OPERATOR: "A call at Brooklyn, 4700 Brooklyn Avenue

Northeaat ‘at the Chevron? Caller saild about one mlnute ago a

male. brandlshed a. gun at hlm, he sald the suspect was followmng

him with another male, there were two males follow1ng the -

 cal1er before thls He cannot. see the suspects anymore. "o

' MALE VOICE Z"It looked 11ke they Were headlng east on.
47th | Back ‘towards Unlverslty." L o ' ‘
' 911 OPERATOR° "What racé was the guy with the gun?"
‘ MALE VOICEv "Uh, African Amerlcan. They were wearlng
kind of big - " _,' BT . |
- 911 OPERATOR "How old dld he 1ook?"‘
© MALE VOICE: "Maybe mid 205 e L
1911 OPERATOR.'"What color shlrt?""
MALE‘VOICE "He was wearlng like a black hoodle and

Jjeans and he had ilke a baseball cap on and he had these big, -

he had liko big suﬁglaséés on wiﬁﬁ'gold, it kind of gold onlthe'
frames." o c o - '
' 911 OPERATOR: "Did he threaten you?"

MALE VOICE: "Yeah, he took:é gun out of his pants. He
went boom,‘I'm gonna ghoot yoﬁ, Apd the'other kid goes yeah
bitch, yééh bitch, you know, whatéver."

911 OPERATOR: "What was the race of the other guy?"

-3
JACKSON ASSOCTATES LLC TRANSCRIPTS .
108 S Jackson St., Seattle, WA 98104 (206) 941-9142
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 MALE VOICE~ "Afrlcan American He looked abont‘
fifteen. He had & big 'fro.m :
‘4'911 OPERATOR: "okay, and he .was with that guy?"

MALE VOICE{I"Yeah.‘.He goes he brought hig gun."

911 OPERATOR: "He had a black Afro?" .

MALE VOICE: "Yeah kid had a black Afro." = -

911 OPERATOR: "What color shirt did ‘the ‘guy have?" .
* MALE VOICE-V"I Want to say he had a red kind of shlrt
on, I really can' t xemember n ﬂ" s o ,

‘911_0PERAmOR '"Okay, what color was the gun°";

_MALE'VOICE. "Uh dark,vdark black ox something "

91l OPERATOR~‘"Was 1t é handgun?" .

. MALE VOICE: VI guess so, yeah."
";911 OPERATOR~:"D1d you actually see the gun did you
actually see. it?"zn:-~ . , ‘ A

MALE VOICE~i": thcught he had 11ke in his pants

[1naud1ble] I can’t remember.ﬂf.'”n' ' |
‘ 911 OPERATOR '"And you're stlll at the Chavron?“

MALE VOICE- "Yeah, I'm not coming out of here They
were followmng me - I was goxng to use the pay phone but I camé'
in here. They re st111 out51de." h ' '

911 OPERATOR: - ngo you actually called Qli?hh

MAhE VOICE- "No, the guy in ‘the store here called for
me, he got' on the phone." '

911 OPERATOR""Okay, you said you trled to call 911 on
the teil? Or on the pay phone?"' o

MALE VOICE: "Yeah, I trled to but I didn't want to walk

out there, they were'followlng me, it was all the way on the

C 4 “'-.'. )
JACKSON ASSOCIATES LLC TRANSCRIPTS
108 8. Jackson St., Seattle, WA 98104 (206) 941-9142
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other side of the parking lot." | ' ‘
911 OPERATOR: "Only one of, them had the gun, right? The
guy that wag wearing [inaudible] "
' MALE VOICE: "The older lookihg guy. "
911'OPERATOR' "Anythlng elsge ‘about him you remember°
Like how tall he wag?" _' . ' ‘
MALE VOICE.'"Maybe flve~n1ne, he was about my helght R
911 OPERATOR~ "How much do you think he weighed?"
" MALE v VOICE: [inaudible] ; |
".1;"911 OPERATOR : “Any faclal ha:l.r”" o
MALE VOICE' "Not that I remember,ﬂ '
,~911 OPERATOR.?"SO he had 2, baseball cap° What color?"
'MALE VOICE-f"Uh, klnd of dark Maybe black or navy blue
or somethzng.ﬂ‘f B ' ‘
o911 OPERATOR "Baseball cap, sunglasses with gold
frames, dark - -did he have jeans?"
| MALE VOICE: ."Yeah e
911 OPERATOR: "What cbior,.l'jeans?" |
- MALE VOICE£ "ﬂh;¥na§y blue, dark blue." _ |
911 OPERATO‘R:‘-"" .""What:'._”.a;}oo'ut that other guy? Héw,téill aid
his buddy look?' = IREER S '
MALE VOICE ﬂihe yeungef kid was shorter, he wes::

probably like around”S'S,“

911 opERATcRe ﬁH§w much didfhe weigh?t

MALE VOICE: ﬂHe‘was skinny;, skinny as a'rail, man, ‘maybe.
around 150, " | o |

911 OPERATOR: "Anything else about that guy you remember
other than his black;Afro and the red shirt?"

. -
JACKSON A8SOCIATES LLC TRANSCRIPTS
108 8. Jackson 8t., SeattleL WA 98104 (206) 941-9142
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~ MALE VOICE: "Oh yeah, his big mouth. He kept calling me

names therwhole time. The other guy didn't sa? anything."

911 OPERATOR: nall’ right,:offlcer's en route rmght now.
You cannot see the suspects anymore,. correct?" : i

MALRE VOICE.-“I can't see them They're not here at the
corner ~ I'm inslde the etore. I thlnk they must have walked
back towerds the Ave‘"‘- ' o L

911 OPERATOR "Okay, we'll be out there as’ soon as we
can; okay?“' . '. R | . |

'MALE VOICE '"ozcay, bye "

911 OPERATOR° "Thanks, pye.n

THE COURT Okay, thank you, Madam Baillff [break] All
r;ght, thls is the case of . State V. Bryan Allen, 09- 1 05166 2
SEA. The jury has - sent out a note at 10:45 today which reads
as. follows.‘"The Jury has a question about whether the victim :
pressed charges to move forward wrth thls case " Madam Balllff
has called both the- proseoutor, Mr.AHamllton,.and ‘the defense ‘
attorney, Mr Dubow,,and they ve. both 1ndlcated that they waive |
their" right to e present for a discussion of the Court's:
proposed anewer which they also have agreed. to. And the )
Court's proposed answer is you ‘have all the evrdence that was
admitted at trial. So the Court will give the baililff the.
answer and then she'il bring that' back to the jury room. OFf
the record - [break] | -

BAILIFF: The Supelor cOurt is in eessron, the Hon.
Theresa Doyle presiding. § o

A THE COURT* Thank you, you may be seated. Okay, we'xe

back on the record with v. Bryan Allen, 09-1-05166-2 SEA. M.

. "G -
. JACKSON ASSBOCIATES LILC TRANSCRIPTS
108 8, Jackson St. , Beattle, WA 98104 (206) 941-9142
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State V. Allen. No. 86119-6

First Proposed Cross-Racial Identification Instruction

In this case the identifying witness is of a different race than the defendant. In the
-experience of 'many it is more difﬁcult to identify members of a different race
than members of one’ 'S own. Psyohologwal studies support this i 1mpress1on In
addltlon Iaboratory studxes reveal that'even people with no preJudlce agamst

other races and substantlal contact w1th persons of other races st111 expenence
'dlfﬁculty_ in accurately;denufymg members of a d1fferent race, Qulte often people
do nOt recognize this 'difﬁculty 1n themselves.u Yoe ehou1d coneider these faCts in
evaluatmg the w1tness ] testlmony, but, you must also eonsrder whether there are
other factors present in thlS case that overcome any sueh drfﬁeulty of

1dent1ﬁcat1on

CP61. . -




State v. Allen, No. 86119-6

Second Proposed Cross-Racial Identification Instruction

In this case, the defendant, Bryan [Allen], is of a different race than Gerald
Kovacs, the witness who has identified him. You may consider, if you think it is
appropriate to do so, whether the fact that the defendant is of a different race than
the witness has affected the accuracy of the witness® original perception or the
acéuraqy of a later identification. You should consider that in ordinary human

. expériénce, Some people may have gfeater difﬁculty in gécuratély identifﬁng
members of a ciifferent race than they do in identifying membets of their own

race.

You may also consider whether there are other factdrs present in this case which

overcome any ‘such difficulty of identification.

CP 62. L e
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