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In the Matter of the BOND ISSUANCE OF GREATER WENATCHEE REGIONAL EVENTS
CENTER PUBLIC FACILITIES DISTRICT.

No. 86552-3

SUPREME COURT OF WASHINGTON

2012 Wash. LEXIS 749

October 25, 2012, Filed

JUDGES: [*1] AUTHOR: Justice Charles K. Wiggins.
WE CONCUR: Justice Charles W. Johnson, Justice
James M, Johnson, Justice Debra L. Stephens, result on-
ly, Justice Steven C. Gonzélez, AUTHOR: Justice Mary
E. Fairhurst, WE CONCUR: Chief Justice Barbara A,
Madsen, Justice Tom Chambers, result only, Justice Su-
san Owens,

OPINION BY: Charles K. Wiggins

OPINION
En Banc

11 WIGGINS, J. -- Our state constitution limits mu-
nicipal indebtedness to protect taxpayers from legislative
and voter improvidence, We must decide whether the
city of Wenatchee (City) would exceed its debt limit by
entering into a "contingent loan agreement" (CL.A) with
appellant Greater Wenatchee Regional Events Center
Public Facilities District (District) to help the District
finance a regional events center. The District argues that
the CLA is not subject to the City's debt limit because it
creates a "contingent” liability, triggered only if the Dis-
trict is unable to make payments on the District's bonds,
We reject this argument because the City is uncondition-
ally obligated to service the District's debt if the District
cannot and because the risk of loss falls upon the City
and its taxpayers. We conclude that this case implicates
the very concerns that prompted [*2] our framers to
enact limits on municipal debt in the first place. We hold
that because the City's obligation under the CLA is es-
sentially a guaranty, it would create indebtedness within
the meaning of our constitution. Accordingly, we affirm
the trial court,

92 The City could enter into the CLA if approved by
a vote of the people, but not without a popular vote. To-

tal municipal debt incurred without a public vote is lim-
ited to one and one-half percent of the total assessed
value of all taxable property within the City, while debt
approved by 60 percent of the voters can be 5 percent of
the total assessed value. CONST. art. VIII, § 6. Our deci-
sion accordingly places the approval of the CLA in the
hands of the voters,

FACTS

13 The Greater Wenatchee Regional Events Center
Public Facilities District is a municipal corporation orga-
nized under chapter 35,57 RCW. The District was
formed in June 2006 by an interlocal agreement among
the City, Chelan and Douglas counties, the cities of East
Wenatchee, Cashmere, Chelan, Rock Island, Entiat, and
the town of Waterville, The purpose of the District is to
finance, construct, and operate the Greater Wenatchee
Regional Events Center (Regional Center), a 167,53}
[*3] square foot facility that hosts concerts, trade shows,
family shows, sporting events, rodeos, and other gather-
ings. Construction of the Regional Center began in Sep-
tember 2006 and was completed in November 2008.

94 The interlocal agreement creating the District
provided mechanisms for financing the Regional Center,
giving the District authority to impose various taxes.
Further, in September 2006, the District and the City
agreed to make CLAs in the future requiring the City to
loan money to the District as needed to meet the Dis-
trict's debt service obligations,

95 The District planned to finance the Regional
Center using bonds, and in November 2008, issued
short-term bond anticipation notes (2008 Notes) worth $
41,770,000 to purchase the Regional Center, The 2008
Notes were intended as a temporary funding mechanism
because of an unfavorable bond market in 2008, Pay-
ments on the notes were interest only and came due on
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December 1, 2011. The City entered into a CLA with the
District, obligating the City to loan money to the District
to make interest payments on the 2008 notes in the event
the District could not, The 2008 CLA is not at issue in
this case, and no one contends it would violate the [*4]
City's debt limit.

16 In 2011, in anticipation of the 2008 Notes matur-
ing, the District took steps to issue long-term bonds to
retire the 2008 Notes. To support the issuance of these
bonds, the District proposed another CLA to the City. It
is this 2011 CLA that is at issue in this appeal,

97 The proposed 2011 CLA requires the City to loan
money to the District if and when the District cannot
make its semiannual debt service payments, The 2011
CLA also includes several other important provisions:
that the District will repay all such loans, with interest,
from the District tax and facility revenues; that the City's
commitment to make loans is absolute and uncondition-
al; that all debts of the District are the District's alone;
that holders of the District's bonds will have no recourse
against the City, its assets, or its tax revenues; and that
the City has no obligation to impose new taxes or enter
into its own debt obligations to fund the loans to the Dis-
trict. The agreement also grants third-party beneficiary
status to bondholders (in theory allowing them to compel
the City to make loans) and contains no limitations on
the amount of money the City could be required to loan
the District (this [*5] represents a change from earlier
agreements, which limited the City's loan obligation to
its debt capacity),

8 The City passed a resolution approving the 2011
CLA conditioned on the City's obtaining a judicial dec-
laration that it has the right and authority to do so. ' Ac-
cordingly, the City filed a complaint in Chelan County
Superior Court seeking a declaratory judgment whether
execution of the 2011 CLA would cause the City to ex-
ceed its debt limits, The District intervened, and the court
appointed a taxpayer representative to represent the tax-
payer's interests.

1 Chapter 7.25 RCW provides a procedure for
obtaining declaratory judgments for the validity
of local bond issues.

9 The superior court granted summary judgment to
the City, ruling that the 2011 CLA is "indebtedness"
within the meaning of article VIII, section 6 of our con-
stitution and therefore subject to constitutional and stat-
utory debt limits, The court also ruled that the agreement
would cause the City to exceed its nonvoted debt limit,
Finally, the court held that the amount of indebtedness
incurred by the City equaled the entire amount that could
possibly be loaned to the District to meet all of its debt
service obligations, [*6] including both principal and

interest over the life of the bonds, Without the 2011 CLA
to support the issuance of new long-term bonds, the Dis-
trict was unable to refinance the 2008 Notes before they
became due and defaulted on the notes on December 1,
2011, We granted the District's request for direct review,

2 Article V111, section 6 differentiates between
"voted" indebtedness taken on with the assent of
three - fifths of the voting populace and "nonvot-
ed" indebtedness taken on without voter assent.
Voted debt has a higher limit--five percent com-
pared with one and one-halif percent for nonvoted
debt. None of the indebtedness in this case is
voted.

ANALYSIS

I. The municipal debt limit under article VIII of our con-
stitution

A, The text and purpose of article VIII, section 6

110 Article VIII, section 6 of our state's constitution
forbids municipalities from becoming "indebted in any
manner" beyond one and a half percent of taxable prop-
erty within their boundaries:

No county, city, town, school district,
or other municipal corporation shall for
any purpose become indebted -in any
manner to an amount exceeding one and
one-haif per centum of the taxable prop-
erty in such county, city, town, school
district, [*7] or other municipal corpora-
tion, without the assent of three-fifths of
the voters therein voting at an election to
be held for that purpose, nor in cases re-
quiring such assent shall the total indebt-
edness at any time exceed five per centum
on the value of the taxable property
therein, .., ¥

3 RCW 39.36.020(1) and (2)(a)(ii) contain a
debt limit that is identical in substance to the
constitutional limitation, See Dep't of Ecology v.
State Fin. Comm,, 116 Wn.2d 246, 253 n.7, 804
P.2d 1241 (1991).

911 This provision complements article VIII, section
1, which limits state debt. *

4 Article VIII, section 1 forbids the State from
contracting debt in an amount for which pay-
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ments of principal and interest in any fiscal year
would equal more than nine percent of a
three-year average of state revenues, Article VIII,
section 1 also defines "debt" for purposes of the
state debt limit;

(d) In computing the amount
required for payment of principal
and interest on outstanding debt
under this section, debt shall be
construed to mean borrowed
money represented by bonds,
notes, or other evidences of in-
debtedness which are secured by
the full faith and credit of the state
or are required to be repaid, di-
rectly [*8] or indirectly, from
general state revenues and which
are incurred by the state. ...

The dissent goes astray from the very beginning,
dissent at 3-5, equating the term "become in-
debted in any manner" in article VIII, section 6
limitation on municipalities with the definition of
"debt" under article VIII, section 1(d). Section
1(d) applies to the state, not municipalities, and
by its terms applies only for the purpose of com-
puting the total amount of the debt, which is not
the issue here,

€12 Our framers enacted debt limitations to remedy
a particular historical evil, In the 19th century, state gov-
ernments financed or guaranteed an increasing number of
private and public capital and infrastructure projects,
most notably railroads. See ROBERT S, AMDURSKY &
CLAYTON P. GILLETTE, MUNICIPAL DEBT FINANCE LAW:
THEORY AND PRACTICE § 4.1.1, at 162 (1992). Many of
these projects failed, leaving taxpayers liable to pay for
them while receiving little or nothing in return. /d In
response, states around the country enacted debt limita-
tions preventing legislative bodies from saddling current
and future taxpayers with an unmanageable tax burden to
support unsuccessful railroads and other unwise ven-
tures, [*9] Id.; see also Dep't of Ecology v. State Fin,
Comm,, 116 Wn.2d 246, 257, 804 P.2d 1241 (1991)
("Constitutional debt limitations were enacted to protect
future taxpayers from the kind of improvidence that led
to state and local government bankruptcies in the 19th
century."),

113 At Washington's constitutional convention, our
framers were appropriately concerned with the effects
unlimited indebtedness would have on future prosperity,
see THE JOURNAL OF THE WASHINGTON STATE CONSTI-
TUTIONAL CONVENTION 1889, at 667 (Beverly Paulik

Rosenow ed., 1962), and enacted debt limits to cure
these ills by building an "impassible barrier" around the
public treasury, State ex rel, Jones v. McGraw, 12 Wash.
541, 543, 41 P. 893 (1895); State ex rel. Potter v. King
County, 45 Wash, 519, 528, 88 P. 935 (1907) (debt limits
"are intended for the protection of minorities, for the
protection of posterity, and to protect majorities against
their own improvidence ... ").

914 The role of our judiciary in this scheme is
self-evident: We must enforce the constitution. Potter, 45
Wash, at 528 (stating that enforcing debt limits is the
"duty of the courts"). Constitutional debt limits are
premised on the belief that political [*10] accountabil-
ity does not sufficiently check runaway debt. See AM-
DURSKY & GILLETTE, supra, § 4.1.1, at 160-61, Thus, we
must not assume legislative bodies will police them-
selves; instead, it is our duty to ensure that public entities
do not make promises that they have no constitutional
authority to honor,

B. The "risk of loss" concept

15 In carrying out our constitutional duty under ar-
ticle VIII, we have created a wide vocabulary of princi-
ples, concepts, and exceptions. For example, we have
articulated the "special fund doctrine," * the concept of
"borrowed money," ¢ the "contingency" exception, ’ and
the concept of "full faith and credit," * among many oth-
ers, As discussed later in this opinion, some of these
principles are contradictory, leading to opposite conclu-
sions, But the apparent contradictions can be resolved
because a close examination of these concepts reveals a
discernible uniformity.

5 See State ex rel. Wash. State Fin. Comm. v.
Martin, 62 Wn2d 645, 653-54, 384 P.2d 833
(1963).

6 See State ex rel, Troy v, Yelle, 36 Wn.2d 192,
195,217 P.2d 337 (1950).

7 See Comfort v, City of Tacoma, 142 Wash.
249, 255-57, 252 P. 929 (1927).

8 See Dep't of Ecology v. State Fin. Comm,,
116 Wn.2d 246, 254, 258, 804 P.2d 1241 (1991).
[*t]

916 Nearly all of our public debt doctrines and deci-
sions can be explained by determining who bears the risk
of loss in the underlying obligation. Nearly every time
we have determined that "debt" exists, the obligation in
question places the risk of project failure on the taxpayer
(independent of the consideration received) rather than
the creditor or bondholder, We have found debt to exist
where, if the project fails, the general fund is exposed
and the taxpayers are saddled with the repayment burden,
See, e.g., State ex rel. State Fin. Comm. v. Martin, 62
Wn.2d 645, 663-64, 384 P.2d 833 (1963). Conversely,
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where the risk of project failure lies not with the taxpayer
but with the creditor or bondholder, we have found that

there is no debt. See, e.g., Dep't of Ecology, 116 Wn,2d
at 257-58.

{17 The “special fund" cases demonstrate this prin-
ciple well. In those cases, bonds are repaid from a special
fund replenished with project revenues or other funding
sources having some nexus to the project. For example,
in Winston, the city of Spokane issued "obligations" to
pay for a waterworks system, with the obligations to be
repaid through a percentage of waterworks revenues,
Winston v. City of Spokane, 12 Wash, 524, 525-26, 41 P.
888 (1895). [*12] No obligations were to be repaid
from the general fund, so the investors bore the debt risk:
if the project failed to produce enough revenue to service
debt payments, the taxpayers were not liable for any
shortfall, We held that this obligation did not create "in-
debtedness" within the meaning of article VIII, section 6,
Winston, 12 Wash, at 527-28, Oun the other hand, in Mar-
tin, although similar facts existed (bonds were issued for
the construction of public buildings), the bonds were to
be repaid from an excise tax on the sale of cigarettes, 62
Wn.2d at 646-47. If the project failed, the bonds would
be repaid through increased excise taxes, placing the risk
of project failure on the taxpayers, We held that the ar-
rangement created debt within the meaning of article
VI, section 1, Martin, 62 Wn.2d at 663-64,

918 Nearly every case stretching back to statehood is
consistent with this "risk of loss" principle. ° See AM-
DURSKY & GILLETTE, supra, § 4.1.2, at 164-70 (survey-
ing Washington case law in detail and concluding that
our debt limits are triggered where the risk of project
failure falls on the taxpayers/general fund independent of
the consideration received for the bonds).

9 The dissent [*13] wrongly suggests that risk
of loss is an "entirely new legal concept." Dissent
at 1. The principle is recognized both in our case
law and by scholars and is consistent with nearly
all of our public debt cases dating back to early
statehood. It has developed haphazardly, but or-
ganically, as courts have resolved individual cas-
es on their merits, Recognizing this pattern, we
should state it forthrightly and rely on it--not only
as a matter of honest jurisprudence but also to
give clear guidance to municipal officers, the
public, and lower courts. This will help prevent
future invalid bond issuances by promoting un-
derstanding and encouraging public scrutiny.

919 In our most recent cases, we have begun explic-
itly relying on the risk of loss concept as a basis for our
decisions. For example, in Department of Ecology, the
Department of Ecology entered into a complex lease
arrangement that required payment only so long as the

legislature appropriated money. 116 Wn,2d at 258. We
concluded there was no debt because "[t]he ultimate risk
of loss is not on the State's future taxpayers. Instead, the
risk of loss is on the [investors], who will have entered
into the transaction with full knowledge that [*14] they
alone bear that risk." /d. at 254-55.

120 The dissent misses the point of the risk of loss
analysis, labeling it "a matter left to elected representa-
tives ..", and accusing the majority of ‘"se-
cond-guessing." Dissent at 13, 15, The risk of loss analy-
sis does not attempt to evaluate the likelihood or the
amount of risk. To the contrary, the question is simply
this: on whom does the risk of loss fall, the investors or
the public? This is not a speculative inquiry because it is
evident on the face of the operative documents. In this
case, the risk of loss {s on the City and its taxpayers. If
the revenues of the District are inadequate to repay the
bondholders, the City must make loans to the District to
permit the payments to be made, The City, not the
bondholders, is at risk,

921 The risk of loss concept can guide our decisions
in this and future cases. Nevertheless, we are mindful of
the fact that existing case law addresses many of the spe-
cial problems that arise in the context of public debt, and
we must turn to that case law first and foremost.

C. The contingency cases and the guaranty cases

€22 This case sits at the intersection of two conflict-
ing lines of case authority--the "contingency" [*15]
cases and the "guaranty” cases. To resolve this case, we
must decide which of these lines of authority is correct.

923 In most states, it is widely accepted that
so-called "contingent liabilities" are not debt. See 15
EUGENE MCQUILLIN, THE LAwW OF MUNICIPAL CORPO-
RATIONS § 41:22, at 480-81 (3d rev, ed. 2005), As Pro-
fessor McQuillin explains, one example of a contingent
liability is a contract to pay for goods that is contingent
on the goods actually being furnished. Jd. For example,
in City of Walla Walla v. Walla Walla Water Co., the
United States Supreme Court found that there was a con-
tingent liability, not debt, where the city of Walla Walla
contracted to pay for waterworks contingent on the wa-
terworks being built and water being available, 172 U.S,
1,19 8. Ct. 77, 43 L. Ed. 341 (1898).

924 1n this "pay-as-you-go" situation, it makes sense
to find that there is no debt. Taxpayers are simply not at
risk of being saddled with debt while receiving little or
nothing in return, since payment hinges on consideration
received, And indeed, most other jurisdictions that apply
the contingency doctrine do so in similar pay-as-you-go
scenarios. * We agree that this kind of contingent liabil-
ity isnot  [*16] debt.
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10 See Taxpayers for Improving Pub, Safety v.
Schwarzenegger, 172 Cal. App. 4th 749, 762-63,
91 Cal.Rptr. 3d 370 (2009) (holding that the con-
tingency exception applies where a "governmen-
tal entity agrees to pay sums in succeeding peri-
ods in exchange for property, goods, or services
to be provided during those periods"); Knowlton
v. Ripley County Mem'l Hosp., 743 S.W.2d 132,
136-37 (Mo. App. 1988) (holding that contin-
gency exception applies to employment contract
contingent on services performed, just like pay-
ment of a hydrant rental, maintenance of a public
market, and payment for water as delivered).

925 But we took the contingency doctrine one step
beyond the pay-as-you-go situation in Comyort v. City of
Tacoma, 142 Wash, 249, 255-56, 252 P. 929 (1927). The
city of Tacoma created a special local improvement
guaranty fund to secure repayment of local improvement
bonds. The primary sources of funding were the local
improvement taxes secured by the bonds and interest on
any bond sale proceeds not yet expended for the im-
provement, If the fund was insufficient to make sched-
uled bond repayments, the fund issued warrants to the
bondholders, But the warrants were limited to five per-
cent [*17] of the outstanding bond obligations secured
by the fund. Id. at 255. In other words, the city did not
guarantee individual bonds, but instead made payments
to the fund, subject to the five percent limitation. We
held that this was only a contingent liability and there-
fore not debt, citing City of Walla Walla. ' Comjort, 142
Wash, at 255-56, But we continued, stating in dicta, "If
A is indebted to B and C promises that, if A does not pay
B, then he (C) will, no one would contend that C had an
outstanding debt." /d, This dictum overlooks the fact that
unlike the hypothetical C's unlimited obligation, Taco-
ma's obligation was capped at five percent of the out-
standing debt.

11 We later confirmed the result in Comjfort in
Keliy v. City of Sunnyside, 168 Wash. 95, 11 P.2d
230(1932),

926 Comfort's expansive interpretation of contingent
debt is flatly contradicted by another line of authority,
the "guaranty" cases, " In State Capitol Commission v
State Board of Finance, we held that a state guaranty of
bonds was debt. 74 Wash, 15, 26-27, 132 P. 861 (1913).
The State guaranteed bonds issued by the State Capitol
Commission to finance the construction of buildings on
our state capitol grounds. The [*18] bonds were to be
repaid from the sale of valuable land set aside for that
purpose, so it was highly unlikely there would ever be a
shortfall requiring the State to pay. Nevertheless, we held
that the guaranty was debt because it violated "the spirit
and the letter" of our constitutional debt limits, rejecting

the idea that whether a liability is debt depends on how
likely it is to come due. /d. at 27. Years later, in Martin,
we reaffirmed this proposition, stating that a "mere
guaranty of the principal and interest” of bonds is debt,
citing State Capitol Commission. Martin, 62 Wn.2d at
654-55. Thus, State Capitol Commission and Martin say
a guaranty of bonds is debt, while Comfort, in dicta, says
it is not,

12 The dissent does not acknowledge these
conflicting lines of authority, But where cases
conflict, the responsibility of the court is to har-
monize them or overrule one line or the other, not
to simply ignore the conflict,

927 The risk of loss principle discussed above re-
solves this conflict of authority. Even if the municipali-
ty's liability is contingent upon the failure of payment by
an intervening agency such as the District, such a con-
tingent liability is subject to the debt limit [*19] if the
ultimate risk of loss falls upon the municipality, We hold
that the guaranty cases are correct, and the dicta in Com-
Jort misstates the law, " If a municipality could guaran-
tee debt with no debt limit consequences, even a small
town could back an almost limitless number of
third-party projects by pledging its credit in the event of
default. In fact, we noted in Comyfort that the legislature
established the five percent cap in part to remedy the "the
lack of necessary restrictions to prevent pyramiding as-
sessments ... ." 142 Wash, at 251. Some of those guaran-
ties would eventually come due, requiring the municipal-
ity to resort to taxes to pay for failed projects, the very
evil against which our debt limits protect, These guaran-
ties would transparently evade our constitutional debt
limits and would frustrate not only the risk of loss con-
cept, but also the very purpose of having debt limits in
the first place. To ignore this would be to abdicate our
solemn responsibility under the constitution,

13 Nor does it make sense, as amici suggest, to
decide whether a liability counts as debt based on
how likely it is to occur, This creates two major
problems: first, it is difficult to imagine [*20]
how a court would make that factual finding, Se-
cond, it would potentially make debt a moving
target, hinging a liability's status as debt on
changing facts. It is far more sensible to look at
what kind of contingency is at issue; i.e., whether
it is similar to the pay-as-you-go fact pattern in
City of Walla Walla where the contingency is re-
ceipt of consideration, not some outside event or
market condition, See 172 U.8. at 19-20.

928 When a municipality makes an absolute guar-
anty of another entity's debt, the resulting obligation is
indebtedness within the meaning of article VIII, section
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6, and cannot properly be called a contingent liability.
Comfort may well have been correctly decided on its
facts, but State Capitol Commission correctly sets forth
the law of our state, :

29 The dissent relies heavily on Comfort, arguing
that the CLA "merely creates a contingent liability."
Dissent at 9-10. The dissent overlooks that unlike Com-
Jort, the City's liability to the District is not capped at
five percent of the outstanding amount of the bonds,
Equally importantly, the dissent entirely ignores the
guaranty cases, such as State Capitol Commission, which
clearly say that a guaranty of future bond payments
[*21] is a debt within the constitutional limits,

14 The dissent misplaces its reliance on
Twichell v, City of Seattle, 106 Wash, 32, 179 P,
127 (1919), dissent at 9, in which the City
pledged the revenue of its street car system to
fund repayment of a bond issue. Bonds paid ex-
clusively from the operational revenue of a utility
such as a street car system do not come within the
debt limit because they do not require repayment
from general revenues, Nor does the dissent gain
any support from citing a case presenting the
identical issue as Comfort, establishing a guaran-
ty fund with a five per cent cap. Dissent at 9 (cit-
ing Kelly v. City of Sunnyside, 168 Wash. 95, 11
P.2d 230 (1932)). Finally, the dissent is unsup-
ported by its citation to State ex rel. Washington
Toll Bridge Authority v. Yelle, 56 Wn.2d 86, 95,
351 P.2d 493 (1960), dissent at 12, which turned
on statutory interpretation, not the constitutional
debt limit,

I1. The 2011 CLA would create "indebtedness" if exe-
cuted

930 We turn now to the main subject of this appeal;
whether the 2011 CLA between the City and the District
would create indebtedness triggering the City's debt limit
under article VIII, section 6. In examining the 2011
CLA, [*22] we must look beyond the labels used by the
parties and analyze the substance of the agreement.

931 Under the risk of loss approach, the 2011 CLA
is plainly debt because the City's taxpayers bear the risk
of project failure. If the Regional Center were to fail (i.e.,
shut down and cease producing revenues), the City
would be required to make loans to service the District's
bonds with no foreseeable means for the loans ever to be
repaid. The obligation to make loans is absolute, so the
City would have to come up with money either from the
general fund or increased taxes, potentially endangering
basic city services (e.g., police, fire, and sewer), On the
other hand, the bondholders carry no risk of loss, As-
suming the City fulfills its obligation, all debt service

payments will be timely made. There can be no doubt
that, under the risk of loss approach, the City's obligation

~under the 2011 CLA constitutes debt for purposes of

article VIII, section 6. This conclusion is confirmed by
the case law.

A. The 2011 CLA is a guaranty of the District's bonds

932 In substance, the 2011 CLA is a guaranty,
pledging the City's taxing power to service the District's
debt, The essence of the 2011 CLA is that if [*23] the
District is unable to make debt service payments, the
City will provide money for those payments. The City
nominally makes "loans," but this is just a label. In fact,
the whole point of the CLA is to make the bonds more
marketable by pledging the City's full faith and credit to
ensure timely repayment. This is no different from the
situation in State Capitol Commission.

133 We can also look to the common law of guar-
anty contracts, which defines a guaranty as an

"undertaking or promise on the part of
one person which is collateral to a prima-
ry or principal obligation on the part of
another, and which binds the obligor to
performance in the event of nonperfor-
mance by such other, the latter being
bound to perform primarily."

Robey v. Walton Lumber Co., 17 Wn.2d 242, 255, 135
P.2d 95 (1945) (quoting AM. JUR. § 2, at 873-74). At
common law, a guaranty can be either absolute or condi-
tional. An absolute guaranty is "™an unconditional under-
taking on the part of the guarantor that the debtor will
pay the debt or perform the obligation." /d. at 255-56
(quoting 24 AM, JUR, § 16 at 885). In contrast, a condi-
tional guaranty involves a ™condition to liability on the
part of the guarantor," which [*24] is the "'happening
of some contingent event other than the default of the
principal debtor or the performance of some act on the
part of the obligee.” Jd, at 256 (quoting 24 AM, JUR. §
16, at 885),

934 Under this test, the 2011 CLA is unquestionably
an absolute guaranty, The 2011 CLA obligates the City
to perform (by making loans) in the event of nonperfor-
mance by the District, In substance, the City takes over
the District's obligation to meet immediate debt service
payments if the District cannot. Moreover, the only con-
tingency on which the City's obligation depends is de-
fault or nonperformance by the District. Under this test
or any other, the 2011 CLA is a guaranty of the District's
debt.
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B. The District's attempts to characterize the obligation
otherwise are unpersuasive

935 The District argues that this is not like a guar-
anty--and that it is not debt at all--because the City is
only obligated to Joan money to the District, not to actu-
ally make the District's payments. We flatly rejected this
logic a century ago in State ex rel. State Capitol Com-
mission v. Lister, 91 Wash. 9, 156 P, 858 (1916), and we
reject it again now, In Lister, we held that loans were no
different from payments for [*25] debt limit purposes.
Id. at 16-17. The state made loans from a fund to the
State Capitol Commission to pay interest on construction
bonds, The loans were virtually certain to be repaid be-
cause the Commission had set aside land for sale, the
proceeds of which would repay the loans. Nevertheless,
we held that there was debt, rejecting the notion that la-
beling an obligation as a "loan" changes its character. /d.
Years later, we reaffirmed this proposition In Martin,
stating that "even a loan of the interest from general tax-
es, with a guaranty of repayment” is debt. Martin, 62
Wn.2d at 657, Here, there is not even a guaranty of re-
payment, In fact, from the record, it appears possible that
the City's "loans" might never be repaid. The District's
argument ignores the reality of the situation. An obliga-
tlon to make a loan can constitute debt, particularly
where it appears unlikely it will be repaid.

936 The District also argues that the 2011 CLA does
not create debt because the City can meet its obligation
through current-year tax revenues, citing State ex rel.
Tray v, Yelle, 36 Wn,2d 192, 217 P.2d 337 (1950). This
argument is a red herring, Under the District's theory, no
bonds would count as  [*26] debt as long as the munici-
pality could meet its yearly debt service obligations
through current-year taxes, This cannot be, for it would
exempt virtually all existing public debt from constitu-
tional limits, Rather, the current-year taxes exception
applies where the entire obligation can be discharged
through current-year taxes, as in the case of warrants
covering current-year expenses in Yelle, There is no
chance of that happening here. This is not a short-term
obligation the City can discharge with present funds, but
a long-term obligation that will persist for years to come.
The facts of Yelle bear this out. Yelle dealt principally
with "general fund warrants," a short-term financing
mechanism to pay for current-biennium appropriations
when the state treasury contained insufficient funds. 36
Wn.2d at 193. Current-biennium appropriations are a far
cry from the obligation at issue here, which is a
long-term obligation that could require yearly payments,
Wittler is equally unhelpful; there, the alleged debt was
essentially an appropriation that was paid for through
current-year taxes., State ex rel. Witller v. Yelle, 65
Wn.2d 660, 661-62, 399 P.2d 319 (1965). Long-term
obligations are [*27] different. The "current year ex-

penses” exception cannot be construed to cover
long-term obligations like the City's obligation under the
CLA.The dissent claims incorrectly that our application
of the risk of loss principle "essentially converts the
debts of the District into debts of the City," arguing that
this is inconsistent with a footnote in one of our prior
cases stating that "the debts of one municipal corporation
are not to be considered the debts of a separate municipal
corporation.” Dissent at 8 (citing Plerce County v. State,
159 Wn.2d 16, 43 n.14, 148 P,3d 1002 (2006)). The dis-
sent overlooks the dispositive difference between our
prior footnote and this case: in Pierce County, the coun-
ties never agreed to provide money to remedy any short-
fall if Sound Transit was unable to repay its bonds. Jd. at
25 ("The Sound Transit bonds are payable from and se-
cured solely by the pledge of Sound Transit's MVET and
sales tax."),

137 Our footnote in Pierce County, although inap-
plicable here, helps to demonstrate why the City has in-
curred indebtedness within the meaning of our constitu-
tion, Our Pierce County footnote responded to the argu-
ment that the creation of Sound Transit unconstitutional-
ly [*28] "expanded the debt limit of the counties." /d. at
43 n.14, As noted above, the argument failed because the
counties did not undertake to assist Sound Transit in re-
paying the bonds, But if a city were permitted to enter
into CLAs with multiple municipal corporations, the
city's potential liability could quickly exceed its debt
limit, creating virtually unlimited liability, Our constitu-
tion's framers never intended that cities would be al-
lowed such an evasion, endangering the fiscal health of
the city at the risk of its citizens.

138 Finally, the District argues that the CLA cannot
be debt because it is not "borrowed money." In essence,
the District argues that in order for there to be debt, the
City must actually be the issuer of bonds. This contra-
dicts not only our case law, but also the plain language of
article VIII, section 6, Both State Capitol Commission
and Lister find state debt even where an entity other than
the state issues bonds. State Capitol Comm'n, 74 Wash.
at 26-27; Lister, 91 Wash. at 17, Moreover, while the
District's argument might make some logical sense under
the state debt limit in article VIII, section 1, it makes
none when we are dealing with a municipality under
article VIII, section-6. [*29] Our municipal debt limit
prohibits municipalities from becoming "indebted in any
manner," ¥ This language is broader than article VIII,
section 1, and by its terms encompasses more than the
classic case of a municipality issuing its own bonds to
finance a public project.

15 In contrast, article VIII, section 1(a), (d)
says that the state may "contract debt" and that
"under this section, debt shall be construed to
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mean borrowed money. ..." By its own terms, this
definition applies to section ! ("this section"), not
to the article VIII, section 6 limitation on munic-
ipal indebtedness,

C. The 2011 CLA is indebtedness

%39 Having rejected the District’s arguments, we
hold that the 2011 CLA, if effective, would create debt.
The arrangement is in substance a guaranty, and the risk
of loss falls squarely on the City's taxpayers: if the Re-
‘gional Center fails, they, not the District's bondholders,
wind up holding the bag. We affirm the trial court.

111, The total amount of indebtedness would include the
principal of the debt plus any accrued interest

140 The parties dispute the amount of indebtedness
the City would incur by executing the 2011 CLA. Under
our case law, the correct amount of debt is equal {*30]
to the total amount of bonds the City would guarantee.
State Capitol Comm'n, 74 Wash. at 24, 27. The trial
court in this case followed this rule, finding that the en-
tire amount of principal on the District's bonds would be
City debt. However, the trial court erred by including the
total amount of interest over the life of the bonds in its
calculation, Only accrued interest is included in a mu-
nicipality's debt limit, not interest still to be accrued.
Lister, 91 Wash, at 15. This being said, if the principal
debt, plus any other debt subject to the limit, exceeds the
constitutional debt limit, the interest issue may be moot.
But in the event that either party believes further pro-
ceedings on this issue are necessary to resolve the case,
the trial court can address those issues on remand con-
sistently with this opinion,

V. The trial court did not commit prejudicial error in
considering the City's declarations and the exhibits at-
tached to them

741 Finally, the District raises several evidentiary
objections to declarations and exhibits brought before the
trial court. A trial court's ruling on an evidentiary issue is
"harmless unless it was reasonably probable that it
changed the outcome" of the [*31] case. Brundridge v.
Fluor Fed. Servs., 164 Wn.2d 432, 452, 191 P.3d 879
(2008). Here, the trial court, confronted with the Dis-
trict's evidentiary objections, said that "the case will not
turn on that, of course.” Verbatim Report of Proceedings
at 51, The District's attorney agreed, at least in part, that
"it's not something that I think this matter ought to be
turning on one way or another," /d. After reviewing the
record, we agree. If the trial judge committed evidentiary
error here, it was harmless.

V. The recent passage of Substitute S.B. 5984 does not
moot this case

942 After we heard argument in this case, the legis-
lature passed a law on March 1, 2012, allowing the City
to impose a sales tax to pay for the Regional Center
without holding an election. See LAWS OF 2012, ch, 4, §
6. That bill, Substitute S.B. 5984, does not moot our de-
cision in this case. A case is moot if we can no longer
provide effective relief. Westerman v. Cary, 125 Wn.2d
2717, 286, 892 P.2d 1067 (1994) (citing Orwick v. City of
Seattle, 103 Wn.2d 249, 253, 692 P.2d 793 (1984)).
Here, our ability to provide effective relief is not im-
pacted by a slight modification to the City's taxing au-
thority. This is a declaratory [*32] judgment action,
asking whether it would violate the City's debt limit to
enter into a CLLA with the District. That question still
urgently requires an answer, and we have received noth-
ing suggesting the City does not still want an answer to
it. This case does not turn on whether the City can im-
pose a tax without putting it to a vote. In fact, the City's
capacity to generate revenue to pay for an obligation is
completely independent from whether that obligation
implicates the City's debt limit. Municipal debt limits are
calculated as a percentage of taxable property within the
municipality, and sales taxes simply do not enter into the
equation. See Const, art. VIII, § 6; RCW 39.36.020(1),
(2)(@)(i).

943 Nor does it moot the case that the District re-
cently passed a ballot measure imposing a sales and use
tax within its jurisdiction, See Michelle McNiel, Sighs of
Relief afier Voters Overwhelmingly Approve Sales Tax
Increase for Town Toyota Center, WENATCHEE WORLD,
Apr. 17, 2012, Again, the question we must answer is
whether entering into a CLA implicates the City's debt
limit. Our ability to provide effective relief by answering
this question is not affected by a slight change in the
District's [*33] fiscal situation, particularly where we
have no evidence that this change will solve the District's
financial woes or eliminate the need for long-term bonds,
Our situation with respect to this case remains the same:
We have been called on to answer a constitutional ques-
tion, and that question still urgently requires an answer,
Moreover, on appeal we review the facts in the record
before us. It is not our role to supervise the specifics of
the District's finances, particularly where recent changes
to those finances are not detailed in the record, This case
is not moot.

CONCLUSION

144 We have a duty under the constitution to enforce
limitations on public indebtedness. This case implicates
the core concerns of article VIII, section 6. We cannot sit
idly by while municipalities creatively attempt to exceed
their proper debt limits, frustrating the principles en-
shrined in our constitution, We affirm the trial court's
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ruling and remand to the trial court for further proceed-
ings, if necessary, consistent with this opinion.

C. JOHNSON, JM. JoHNsON, and GONZALEZ, 1.,
concur,

STEPHENS, concurs in the result only.
DISSENT BY: Mary E. [*34] Fairhurst

DISSENT

945 FAIRHURST, J, (dissenting) -- I dissent because
the proposed contingent loan agreement (CLA) does not
create a debt of the city of Wenatchee (City) within the
meaning of our constitutional and statutory limits. The
lead opinion invents an entirely new legal analysis to
achieve a contrary result.

ANALYSIS

{46 The primary issue in this case is whether the
proposed CLA between the Greater Wenatchee Regional
Events Center Public Facilities District (District) and the
City would constitute "indebtedness” for the City within
its relevant constitutional and statutory meaning. The
"risk of loss" theory announced by the lead opinion is
unfounded and results in a decision contrary to the law
we have set forth in numerous cases addressing the iden-
tical question. The question presented is easily resolved
by our well settled jurisprudence.

A. Standard of Review

947 We start with the proper standard of review,
which the lead opinion fails to acknowledge. "Courts
presume legislatures to act with integrity and with a
purpose to keep within constitutional limits," Grant v.
Speliman, 99 Wn.2d 815, 818-19, 664 P.2d 1227 (1983).
Hence, a legislative enactment is presumed constitutional
and the challenging [*35] party bears a heavy burden to
overcome that presumption. Wash. Fed'n of State Em-
ployees v. State, 127 Wn.2d 544, 558, 901 P.2d 1028
(1995). The taxpayer representative argues such a pre-
sumption and burden of proof does not apply in this in-
stance because the proposed CLA has not been entered
into. However, the question before the court is whether
the CLA would violate the constitutional debt limitation
if it were entered into. Accordingly, the presumption of
constitutionality applies and the respondents bear the
heavy burden of showing otherwise.

B. The Proposed CLA Would Not Create a Debt of the
City within the Meaning of Our Constitutional or Statu-
tory Limits

948 Article VIII, section 6 of our state constitution
provides that a city or other municipal corporation shall

not "become indebted in any manner to an amount ex-
ceeding one and one-half per centum of the taxable
property” in the city without "the assent of three-fifths of
the voters therein." RCW 39.36.020(1) and (2)(a)(ii)
contain identical statutory maximum debt limitations for
cities. An obligation made in violation of these debt lim-
itations is "absolutely void." RCW 39.36.040. Section
I(a) of article VIII establishes a similar [*36] limitation
on the State's ability to "contract debt."

149 These constitutional debt limits serve "to pre-
vent the current legislature from binding a future legisla-
ture, and to prevent legislators from making future tax-
payers pay today's bills." 15 EUGENE MCQUILLIN, THE
LAW OF MUNICIPAL. CORPORATIONS § 41:1, at 403 (3d
rev, ed. 2005) (footnote omitted); see also ROBERT S,
AMDURSKY & CLAYTON P. GILLETTE, MUNICIPAL DEBT
FINANCE LAW § 4.1.1 (1992 & Supp. 2002). We must
nevertheless recognize the limits of our role, as "courts
are slow to interfere with [municipal] officers in the ex-
ercise of their judgment in dealing with the numerous
difficult municipal problems which present themselves
for solution." Von Herberg v. City of Seattle, 157 Wash.
141, 149, 288 P. 646 (1930).

1. The City Is not required to borrow money

950 Under article VIII, section 1 (state debt), "debt"
is "construed to mean borrowed money represented by
bonds, notes, or other evidences of indebtedness that are
secured by the full faith and credit of the state or are re-
quired to be repaid, directly or indirectly, from general
state revenues." WASH, CONST, art, VIII, § 1(d) (empha-
sis added). Section 6 (municipal indebtedness) contains
[*37] no definition of the term "indebted." But the defi-
nition of "debt" contained in section 1 should be equally
applied to the term "indebtedness" as used in section 6.

951 The history of article VIII reveals that "debt"
and "indebtedness” were intended to mean the same
thing, See Theodore L. Stiles, The Constitution of the
State and Its Effects Upon Public Interests, 4 WASH,
HIST. Q. 281, 284 (1913) (by adopting article VIII, the
framers were concerned about the misuse of "borrowed
money" by state and local governments). Indeed, the title
of article VIII--"State, County, and Municipal Indebted-
ness"--reveals that the drafters used debt and indebted-
ness interchangeably. As does the section 6 definition
itself. WASH, CONST, art. VIII, § 1(d) (debt requires "ev-
idences of indebtedness"), The terms are also used inter-
changeably in article VIII, section 3, which permits the
state to incur "special indebtedness" in certain circum-
stances, notwithstanding the limitation on "debt" set forth
in article VIII, section 1, (Emphasis added.) Black's Law
Dictionary likewise defines "indebtedness” as a synonym
for debt: "indebtedness" means "[slomething owed; a
debt" BLACK'S LAW DICTIONARY 836 (9th ed. 2009)
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[*38] (emphasis added). We have accordingly concluded
that "when the men who drafted the constitution used the
word 'debt,’ they were thinking solely in terms of bor-
rowed money." State ex rel. Troy v. Yelle, 36 Wn.2d 192,
197, 217 P.2d 337 (1950) (emphasis added).

952 This analysis is confirmed by State ex rel. Wit-
tler v. Yelle, 65 Wn.2d 660, 668-69, 399 P.2d 319
(1965), where we explained, "This court has many times
said what Article 8 means by the word 'debt.' We think
that it means borrowed money; it denotes an obligation
created by the loan of money, usually evidenced by
bonds but possibly created by the issuance of paper
bearing a different label." State debt was at issue in that
case, but our analysis was founded on a "panoramic view
of our cases affecting constitutional debt limitation," /d,
at 669. In reaching the conclusion that debt means "bor-
rowed money, debts created by the issuance of bonds,"
we relied in part on two cases: Winston v. City of Spo-
kane, 12 Wash. 524, 41 P. 888 (1895) and Comjort v.
City of Tacoma, 142 Wash, 249, 252 P. 929 (1927). The
Winston and Comfort cases each interpreted municipal
indebtedness squarely within the context of article VIII,
section 6. In other words, [*39] our jurisprudence de-
fining "debt" as borrowed money encompasses both mu-
nicipal and state debt. See ROBERT F. UTTER & HUGH D.
SPITZER, THE WASHINGTON STATE CONSTITUTION: A
REFERENCE GUIDE 145 (2002) ("As with state obliga-
tions, debt [under article VIII, section 6] is defined as
borrowed money payable from taxes.").

453 The borrowed money must also be "secured by
the full faith and credit" of the government or required to
be repaid from general revenues. WASH, CONST. art.
VIIL, § 1(d); Dep't of Ecology v. State Fin. Comm., 116
Wn.2d 246, 254, 804 P.2d 1241 (1991), This principle is
reflected in our "special fund doctrine," that provides
"obligations payable solely from nontax revenue depos-
ited into special funds do not constitute a debt." UTTER &
SPITZER, supra, at 145; see State ex rel. Wash. State Fin.
Comm. v. Martin, 62 Wn,2d 645, 661, 384 P.2d 833
(1963). Relatedly, we have established, as a
"well-recognized legal principle," that debt does not in-
clude obligations paid from current-year taxes, rather
than from the proceeds of borrowing, Comfort, 142
Wash, at 257; 15 MCQUILLIN, supra, § 41:19, at 472-73
("if when a city makes a contract ... it has on hand funds
available, that is, sufficient [*40] in amount to meet its
obligations under the contract as they mature, obviously
no indebtedness is created"). For example, we held in
Wittler that the State was not incurring debt by paying
teacher pension obligations from current-year tax re-
ceipts instead of bond proceeds. 65 Wn.2d at 668-71.

954 Applying this precedent to the proposed CLA, 1
would hold the municipal debt limitation is not impli-
cated because the City is under no obligation to borrow

money, The CLA only commits the City to "lend money"
to the District if required to meet the District's debt ser-
vice payments, Clerk's Papers (CP) at 454. The City has
the "sole discretion [to] determine how it will fund each
Loan, (i.e., from available City funds, from City bor-
rowings or from any other legally available source)," CP
at 455, and the CLA specifically disclaims any obligation
to borrow money to fund loans to the District. As bor-
rower, the District is required to repay to the City the
principal amount of each loan with interest. And as lend-
er, the City is provided with a variety of remedies in the
event the loans are not repaid. For example, the City may
take an equity interest in the regional center. It may also
force the District [*41] to levy a tax, either with or
without a vote of its electors, to effect fulfillment of the
financing. These facts readily establish that the City
would be acting solely as a lender under the proposed
CLA, In no manner does the CLA require the City to
borrow any amount of funds from any source,

9155 Nor does it leave the City "holding the bag" in
the event of a District default. Lead opinion at 22, The
proposed CLA makes explicit that holders of the Dis-
trict's bonds will have no right of action or recourse
against the City:

All liabilities incurred by the District,
including but not limited to the Bonds, are
obligations solely of the District and shall
not be liabilities or obligations of the
City. Neither a Registered Owner of the
Bonds nor any other person shall have any
right of action against or recourse to the
Clty, its assets, credit, or services, on ac-
count of the Bonds or any other debts, ob-
ligations, liabilities or acts or omissions of
the District,

CP at 455 (emphasis added), The City is not pledging
any asset toward repayment of the District's borrowings,
and the District's creditors have no recourse against the
City. Indeed, it makes little sense to even reference the
City's "repayment” [*42] of its loan to the District. Ra-
ther, the situation is analogous to that in Wittler, where
the State was simply funding an obligation from cur-
rent-year taxes. 65 Wn.2d at 668-71, Unless and until the
City borrows money and pledges its full faith and credit
toward repayment, the City is not incurring debt within
its constitutional meaning,.

956 The lead opinion's approach essentially converts
the debts of the District into the debts of the City. How-
ever, in Pierce County v, State, 159 Wn.2d 16, 43 n.14,
148 P.3d 1002 (2006), we said the debts of one munici-
pal corporation are not to be considered the debts of a
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separate municipal corporation. Our analysis there was
under the plain language of article VIII, section 6. Id,
Similarly, the State does not incur debt by loaning mon-
ey to a separate government entity where the borrower is
not an agent of the State, Dep't of Ecology, 116 Wn2d at
256. There is simply no authority for the proposition that
a municipal lending entity incurs debt by lending money
to a separate municipal borrowing entity.

957 In this case, the City is undet no obligation to
borrow money to fund the contingent loans, Unless and
until the City attempts to fund loans to the District
[*43] by borrowing money elsewhere, its obligations
under the proposed CLA do not create a debt. See Com-
Jort, 142 Wash, at 257; 15 MCQUILLIN, supra, § 41:19,
Accordingly, 1 would hold the trial court erroneously
concluded the proposed CLA constitutes a debt of the
City,

2. The proposed CLA merely creates a contingent liabil-
ity

158 We have also recognized "a marked distinction
between the creation of a debt and the creation of a con-
dition upon which a debt might arise." Twichell v. City of
Seattle, 106 Wash, 32, 52, 179 P. 127 (1919). Contingent
liabilities are not debt. Kelly v. City of Sunnyside, 168
Wash, 95, 97, 11 P.2d 230 (1932); Comfort, 142 Wash,
at 255-56; UTTER & SPITZER, supra, at 145, 15
MCQUILLIN, supra, § 41:22, In Comfort, the city of Ta-
coma issued bonds to be redeemed from a local im-
provement fund that was derived from special property
assessments, 142 Wash. at 255, The city also created a
guarantee fund to repay the bondholders in the event the
property assessments were insufficient to meet its debt
service obligations. /d. We reasoned it was "essential to
the idea of a debt that an obligation should have arisen
out of a contract, express or implied, which entitles the
holder [*44] thereof unconditionally to receive from the
promisor a sum of money, which the latter is under [a]
legal or moral duty to pay without regard to any future
contingency," Id, at 256-57 (emphasis added) (quoting
Quill v, Indianapolis, 124 Ind. App. 292, 23 N.E. 788,
790 (1890)). Because of the inherent contingency, we
"readily” concluded the obligation was "only a contin-
gent liability as far as the city is concerned, and in no
sense a debt proper." /d. at 255. The lead opinion incor-
rectly characterizes this analysis in Comfort as dicta, The
"main and serious question" presented in that case was
whether the bonds would constitute city debt within the
meaning of our constitution, /d, at 253. We held it would
not because the obligation was contingent. That holding
was directly tied and necessary to resolve the issue in
Comjfort and therefore not dicta.

959 The facts of this case are remarkably similar to
those in Comyfort. The proposed CLA calls upon the City

to make loans to the District if, and only if, the funds
available to the District are insufficient to meet its debt
service payments. There is no certainty as to whether
such payments will be required upon the District's first
semiannual [*45] payment, let alone several payment
dates into the future. Even the amounts of future possible
loans are contingent upon a calculation of the deficiency
between the payment due and the funds immediately
available to the District, a calculation that cannot be
made with sufficient accuracy today. Further, there is
nothing in the record to support the assumption that the
District will be unable to repay any loans as required
under the proposed CLA.

160 The possibility of large loan payments certainly
exists. But so does the possibility that, in any given year,
no loan obligation will materialize, The regional center
first opened in 2008, during an extraordinarily challeng-
ing economic period. Since then, revenues have steadily
improved., We are required to assume the proposed CLA
will operate as anticipated by the parties, rather than
making unfounded projections about the need for loans
and the parties' abilities to fulfill the CLA, The District
aptly points out "contingency is not a matter of degree.
Either a contingency has been triggered, making the debt
absolute, or it has not, meaning it is still contingent,"
Reply Br. of Appellant at 19,

161 The lead opinion and the respondents place
emphasis  [*46] on the "absolute and unconditional”
obligation created by the proposed CLA. See, e.g., lead
opinion at 17; Br. of City at 6, 18; Br. of Taxpayer at 34,
And the trial court concluded the obligation was not con-
tingent, but immediate, "based on ... the District's ability,
both past, current and future, to meet its needs." Verba-
tim Report of Proceedings at 71. Both of these conten-
tions neglect the fact that the "absolute and uncondition-
al" obligation to make loans, CP at 455, arises only if, at
future semiannnal intervals, "the District has insufficient
amounts available from sales taxes .., and from Regional
Center Revenue, to provide for the timely payment" of
its debt service obligations, CP at 454, It cannot be es-
tablished that the City presently faces a definite liability
that it will pay for through new borrowing, At the very
most, the respondents have argued, based on the regional
center's early performance, the City has "expose[d] itself
to the possibility of having to loan the District up to" the
full amount of the 2011 bonds. Br. of Resp't City at 29
(emphasis added); see also Resp. Br. of Taxpayer at §
("The City expects to make future payments." (emphasis
added)).

162 The lead [*47] opinion's attempt to character-
ize the proposed CLA as a guarantee is similarly mis-
placed, as we have nevertheless referred to guarantees as
contingent liabilities, not constituting debt, in Comfort,
142 Wash, at 254-55 and State ex rel, Wash. Toll Bridge
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Auth. v, Yelle, 56 Wn.2d 86, 94, 351 P.2d 493 (1960)
(where the amount to be placed in guarantee fund was
dependent on future developments, "the guaranty is only
a contingent liability"). The lead opinion relies on a dis-
tinguishable case, State Capitol Commission v. State
Board of Finance, 74 Wash. 15, 132 P. 861 (1913), for
its characterization of the CLLA as a guarantee constitut-
ing debt. In contrast to the City in this case, the State in
State Capitol Commission was afforded no options for
funding, pledged its full faith and credit, and uncondi-
tionally guaranteed to fund bonds issued by the State
Capitol Commission. /d. at 18. The lead opinion's char-
acterization also ignores the security granted to the City
under the proposed CLA. For example, the CLA pro-
vides that the City may require the District to raise its
taxes and, under certain circumstances, transfer an own-
ership interest in the regional center to the City. The City
is also [*48] protected against claims by the District's
bondholders. These options and safeguards belie the no-
tion that the City has unconditionally guaranteed to fund
the District's debt services obligations with borrowed
funds. Characterizing the proposed CLA as a guarantee
is presumptive and premature,

163 I would hold the City's obligation is necessarily
contingent on multiple considerations and therefore
should not be considered debt within the meaning of
article VIII or chapter 39.36 RCW,

3. A risk of loss analysis is inappropriate

964 Under our well established case law, the pro-
posed CLA would survive, The lead opinion, however,
contrives a new "risk of loss" legal theory to strike down
the proposed CLA, Under its theory, the only inquiry
would be "who bears the risk of loss in the underlying
obligation[?]" Lead opinion at 9. The lead opinion is
forced to craft this test through inference because such an
inquiry has never been stated as a rule of law.

965 The risk of loss approach conflicts with our
precedent and threatens to confound this legal question
with an imprecise and ad hoc standard, Weighing the risk
of loss is a matter left to elected representatives and is
not considered by the courts in reviewing [*49] the
legality of transactions between government entities. See
Comfort, 142 Wash, at 258-59; see also Wash. State
Hous. Fin. Comm’'n v. O'Brien, 100 Wn,2d 491, 498, 671
P.2d 247 (1983) (the role of courts "is not to weigh the
economic risk but only to ascertain that risk to the State
remains within public control"). In Comyfort, as in this
case, the city's obligation was conditioned on the possi-
bility that insufficient funds would be available to meet
debt service obligations, 142 Wash, at 255, We said
whether the city would uitimately need to borrow money
to repay the bonds was "a matter that time alone can
show." Id. at 258, We added that risk "is a matter to be

left to the wisdom of the legislature, and we can not and
will not assume that the purposes it had in mind will fail
of attainment, Rather will we assume that the results an-
ticipated will be realized until the contrary clearly ap-
pears." Id, at 258-59. In this case, the anticipated result is
for the District to satisfy its debt service obligations and
for the City only to lend money if necessary. Further, the
loans are to be repaid by the District or the City may take
advantage of various remedies provided by the proposed
CLA. [*50] The record does not support a conclusion
that a contrary result is clearly apparent.

66 The lead opinion defends its analysis by claim-
ing it is not evaluating "the likelihood or the amount of
risk," but that is exactly what it does in this case. Lead
opinion at 11, If the only inquiry is on whom the risk
falls, as the lead opinion states, then the proposed CLA
should survive. The District's debts are the District's
debts alone and not those of the City. The City has not
pledged its general tax revenues or any other assets for
repayment of the district bonds and the creditors have no
recourse against the City. The proposed CLA affords the
City with multiple safeguards and remedies and explicit-
ly places the risk of loss solely with the District, The lead
opinion's contrary conclusion is grounded in inappropri-
ately second-guessing the allocation of risks agreed to by
the City and the District. Further, the claim that its deci-
sion "places the approval of the CLA in the hands of the
voters" rings hollow. Lead opinion at 2, Voter-approved
debt is limited to five percent of the total assessed value
of all taxable property in the City. WASH, CONST, art,
VI, § 6. The lead opinion never determines [*51] the
amount of the debt or the amount of the City's debt limit.
By labeling the CLA a debt, the effect of the lead opin-
jon may very well be to take approval of the CLA out of
the voters' hands.

967 The lead opinion's form of second-guessing is
especially problematic given the prevalence and utility of
CLAs in general, The Washington state treasurer sub-
mitted an amicus brief in this matter that offers some
enlightening statistics on the use of and need for CLAs,
According to the treasurer, there are approximately 20 to
30 existing CLAs between public facilities districts and
cities/counties throughout the state. Those CLAs secure
approximately $ 271 million in bonds, Other municipal
entities, like public housing authorities, also utilize CLAs
to secure their debts. The treasurer comments "the use of
CLAs as security for debt is a valuable mechanism for
public entities to cooperate and achieve lower cost fi-
nancing of projects statewide." Br, of Amicus Curiae
Wash, State Treasurer at 7. The lead opinion's new
standard not only calls their validity into question, but
offers little predictability in the outcome of potential
challenges.
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168 As an additional note, recent legislation-~passed
after oral [*52] argument in this case--has afforded the
parties significant assistance in their ability to generate
revenue to fulfill the District's debt services obligations.
LAWS OF 2012, ch, 4, §§ 1-6 (SUBSTITUTE S.B. 5984);
see lead opinion at 23-25, I agree with the lead opinion
that this development does not moot the case. 1t does,
however, underscore the improvidence of making prem-
ature assumptions about the parties' capacity to fulfill
their obligations. This is especially so where, as here, the
City was afforded a myriad of options and remedies to
consider before ever deciding to finance the District's
debt services obligations through borrowed money.

969 1 would reverse the trial court because the re-
spondents have not satisfied their heavy burden to over-
come the presumption of constitutionality and establish
that the City's action to authorize the proposed CLA
would be unconstitutional, * The effort to characterize it

as debt is strained and inconsistent with the principles of
our well established jurisprudence on this issue. The
CLA is a loan from one municipal entity to another.
Though the City's obligations may have been greater
than anticipated to date, that does not convert the pro-
posed [*53] CLA into an unconditional commitment to
borrow future funds. I decline to invent a new legal the-
ory to reach a contrary result, I therefore dissent.

16 Because | would hold the proposed CLA
does not constitute a debt of the City, 1 would not
reach the issue of whether the trial court incor-
rectly calculated the total amount of indebted-
ness. However, I concur with the lead opinion's
dismissal of the District's evidentiary objections.

MADSEN, C.J.,, and OWENS, J., concur with FAIR-
HURST, J.

CHAMBERS, J., concurs in the result only,
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