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I IDENTITY AND INTEREST OF AMICI

As chief legal advisor to the State of Washington, the Attorney
General is authorized ’to appear on behalf of the State in all matters in
which the State has an interest. RCW 43.10.030(1). The State has an
interest in defending constitutional challenges to laws enacted by the
Legislature and signed by the Governor, and. the Attorney General is to be
heard on behqlf of the State in such matters. RCW 7.24.110. Here,
Department of Corrections’ (DOC) inmate Allan Parmelee challenges the
consﬁtutibnality of RCW 42;56.565 — a law enacted in 2009 to provide a
remedy to persons and agencies targeted With. harassing and abusive
Public Records Act (PRA) requests by inmates. The Attorney General has
an interest in defending Mr, Parmelee’s challenge to RCW 42.56.565, to
ensure the remedy provided in the statuté remains availéble for public
employees and other Washington citizens who have been subject to the
sort of harassing and .abusive requésts for which Mr. Parmelee is well
known.

The Attorney General and DOC also have a direct interest in this
matter because the issues before the Court mirror those involved in a 2009
injunction ac;,tion they brought against Mr. Parmelee‘to stop his abusive
and harmful use of the PRA to harass and intimidate DOC and Attofney

General’s Office (AGO) employees. Mr. Parmelee defended the 2009



action with exactly the same theories he advances here — tﬁat RCW
42.56.565 is unconstitutional and cannot apply “retroacti{lely” to provide a
remedy for abusive requests he submitted before the law’s effective date.
The Thurston County court that heard the injunction action
correctly rejected Mr. Parmelee’s arguments in this regard and applied the
new law to enjoin him from requesting or receiving records responsive to
requests he submitted to the AGO and DOC, including hundreds
.submitted before the effective date of the new law. The court further
enjoined Mr. Parmelee from requesting records of any state agency for a
‘minimum of five years from the date of the order, due to his long history
of abusive requests. Mr. Parmelee’s efforts to appeal the injunction were
unsuccessful. As petitioners in bthe Thurston County action, the AGO and
DOC have an. interest in responding to Mr. VParmelee’s attempts to
coliaterally attack the 2009 injunction by re-litigating here issues decided
against him in that action.
1L STATEMENT OF THE CASE
| The Attorney General and DOC defer to the parties for a
description of the facts and proceedings below. However, background
concerning the enactment of RCW 42.56.565 and the 2009 Thurston
County injunction action folloWS, to assist the Court as it considers Mr.

Parmelee’s appeal in this matter.



A. Enactment Of RCW 42.56.565

RCW 42.56.565 provides a remedy, an injunction, for public
employees, agencies, and other persons targetg:d by inmates with public
records 'requests intended to harass or intimidate. RCW 42.56.565(2);
The Legislature passed RCW 42.56.565 (Laws of 2009, ch. 10) nearly
unanimously during the 2009 session, in response to concern over harm
caused by abusive use of the PRA by incarcerated felons.! In doing so, the
Legislature considered an extensive record, which included testimony
specifically focusing on Mr. Parmelee’s use of public records requests to
harass and intimidate corrections officers and other law enforcement
personnel.”

Importantly, the Legislature also heard testimony that time was of
the essence in passing Substitute Senate Bill 5130 due to a couﬁ hearing to
occur March 23, 2OQ9, in an injuhction action involving a then pending

records request for the personnel files of 1,500 DOC employees by an

! The votes on final passage were 43-0 in the Senate, and 94-2 in the House.
Certification of Enrollment: SSB 5130 (http://apps.leg.wa.gov/documents/billdocs/2009-
10/Pdf/Bills/Session%20L.aw%202009/5130-S.SL..pdf). (Internet sites last visited April
10,2012))

* E.g, House State Gov’t & Tribal Affairs Committee, March 17, 2009,
testimony of Mike Ryherd, 54:45; Laura Mathieu, 57:20; Michael Beranbaum, 1:01:15.
(http://apps.leg.wa.gov/billinfo/summary.aspx?bill=5130&year=2009, see link at bottom
of web page under “Available Videos.”) See also Senate Human Services and
Corrections Committee, January 29, 2009, testimony of Tim Lang, 21:20. (Id.)




inmate with a history of identity theft.® The Legislature acted quickly in
response to this testimony, passing the bill with an emergency clause on
March 20, 2009. The Governor also acted quickly and signed the bill into
law that same day, triggering its immediéte effectiveness. Laws of 2009,
ch. 10, § 2.

As noted, RCW 42.56.565 provides a remedy for persons targeted
by inmates with abusive publiclrecords requests. Specifically, the statute
authorizes courts to enjoin requests by inmates if a court finds (1) the
request was made to harass or intimidate the agency or its employees; (2)
fulfilling the request would likely threaten correctional facility security;
(3) fulfilling the request would likely threaten the safety of staff, family
members of staff, inmates, or any other person; or (4) fulfilling the request
may assist criminal activity. RCW 42.56.565(2)(c).

In determining whether grounds for an injunction éxist, a court
may consider any relevant factors, including (1) other requests by the
requestor; (2) the type of records sought; (3) statements from the requestor
concerning the purpose of the request; (4) whether disclosure would harm
any person or vital government interest; (5) whether the request seeks a
significant or burdensome number of documents; (6) the impact of

disclosure on the safety, security and order of correctional facilities, staff,

3 House State Gov’t & Tribal Affairs Committee, March 17, 2009, testimony of
Mike Ryherd at 55:15. (/d.) :



inmates, énd others; and (7) the deterrence of criminal activity. -RCW
42.56.565(3). Moreover, in granting injunctive relief, courts are
authorized to enjoin pending and future requests from a particular
requestor, or from an entity owned or controlled in whole or in part by the
same requestor. RCW 42.56.565(4).

B. 2009 Injunction Against Mr. Parmelee

Shortly after the Legislature enacted RCW 42.56.565, DOC and
the AGO sought injunctive relief against Mr, Parmelee under the new law.
An experienced litigant, Mr. Parmelee defended the action pro se. Among
other fhings, he argued, as he does here, that the statute is unconstitutional
~ and, in any case, could not be applied “retroactively” to provide a remedy
for requests he submitted before the statute’s effective date. See Appendix
A (Motion to Dismiss) at 7-20.

In November 2009, the Thurston County Superior Court
considered and rejected Mr. Parmelee’s arguments concerning the
constitutionality and alleged retroactive application of the statute.
Appendix B (Order Denying Motion to Dismiss) at 2. The court further
granted DOC and the AGO the remedy they requested, enjoining Mr.
Parmelee from “inspecting, copying, or receiving records not yet provided
to him that are responsive to any and all PRA requests he has submitted to

the Department of Corrections and Attorney General’s Office, or any other



agency of the State of Washington.” Appendix C (Findings of Fact,
Conclusions of Law, and Order Granting Permanent Injunction) at 11. At
the time the cburt entered the injunction, Mr. Parmelee had submitted over
1,000 public records reciuests to state and local law enforcement agencies
involvéd in his prosecutioﬁ and incarceration, including 849 requests to
DOC and 36 requests to the AGO. Id. at 3.

The court further enjoined Mr. Parmelee “from requesting, either
directly or thiough an entity he owns or controls, including the Committee
for Government Accountability, if such is shown to be under his control,
records pursuant to the PRA from the Department of Corrections, the
Attorney ngeral’s Office, or, any other Washington State agency for a
period of five (5) years from the filing of this Order.” Id. at 12.

In entering its order, the Thurston County Superior Court found
injunctive relief under RCW 42.56.565 “nécessary to protect DOC and
AGO and employeesl of the two agencies from continued harassment and
intimidation; to protect against disclosure of information that would
threaten correctional facility security; to protect against disclosure of
information that Wouid threaten the safety and security of DOC and AGO
employees and their families; and to protect against disclosure of
information that may assist crirﬁinal activity.” Id. at 10-11. The court

found injunctive relief necessary “to protect limited state resources, to



protect the important policy interests underlying the PRA, and to prevent

M. Parmelee from misusing the PRA for financial gain.” Id. at 11.

Supporting the injunction, the Thurston County Superior Court

made extensive findings of fact that detailed Mr. Parmelee’s many abuses

of the PRA. The findings included the following:

Of the more than 800 requests Mr. Parmelee made to DOC, 215
were for the personnel files of 374 correctional officers, prison
officials, and other DOC staff responsible for correctional facility
operations. ~ Mr. Parmelee also requested the identification
photographs of all employees of 8 of the state’s larges prisons, as
well as records identifying each employee by full name, date of
birth, gender, race, position, pay rate, and hire date.

Mr. Parmelee threatened to use staff identification photographs in
defamatory flyers to be distributed in the communities surrounding
two prisons. The flyers labeled staff “sexual predators” or
“homosexual predators.” Mr. Parmelee targeted the staff members

named in the flyers with PRA requests for their personnel records.

Mr. Parmelee was found in possession of personal information
concerning DOC employees, including home addresses, MapQuest
maps identifying home locations, personal descriptions of staff and
staff family members, and vehicle license plate numbers.

Mr. Parmelee wrote a letter to a private investigator requesting that
the investigator arrange for level II and III sex offenders to serve
process on DOC employees “between midnight and 3:00 A.M.”
Mr. Parmelee specified that a recently released offender be
assigned to “handle the S.D. matter.” “S.D.” referred to a female
correctional officer who had received threats of serious harm from
the offender Mr. Parmelee intended to send to her home.

Mr. Parmelee wrote his brother, an offender incarcerated in
another state, boasting that he had “jerked [the State] around” with
PRA requests, and proposing a fraudulent business scheme to

profit from PRA requests. Mr. Parmelee described the potential

for obtaining PRA penalty awards to be “like selling real estate,
except easier and more predictable.”

Consistent with his history of offenses involving conduct intended
to intimidate adversaries, Mr. Parmelee threatened to harm DOC



and AGO employees, including by demanding money from a

correctional officer in exchange for his (Mr. Parmelee’s) promise.

“not to seek or release information about you publically (sic) that

may endanger you....”
See generally App. C. After entry of the injunction, Mr. Parmelee filed a
notice of appeal and sought direct review of the trial court’s decision by
this Court. Appendix D. After the Court denied Mr. Parmelee’s Motion
for Expenditure of Public Funds, he failed to pay the filing fee and the
Court dismissed the appeal. Appendix E. The Court issued its Mandate in
May 2010. Appendix F.

III. ARGUMENT

A. The Court Of Appeals Correctly Decided That RCW 42.56.565
Applies To Requests Mr. Parmelee Submitted Before The
Statute Became Effective
Mr. Parmelee’s argument that the Court of Appeals erred when it

held RCW 42.56.565 could be applied “retroactively” to requests he

made before the law went into effect fails for at least three reasons. First,
such an application is not retroactive. “When the intervening statute
authorizes or affects the propriety of prospective relief, application of the

new provision is not retroactive.” Landgraf v. USI Film Products, 511

U.S. 244, 273, 114 S. Ct. 1483, 128 L. Ed. 2d 229 (1994). As the Court

observed in Landgraf, “relief by injunction operates in futuro.” Id. at 274

(italics in original).



Here, Franklin County sought prospective relief — an injunction
barring Mr. Parmelee from inspecting or copying records responsive to
pending requestsl. An order granting sqch an injunction represented a
~ prospective, not retroactive, application of RCW 42.56.565. See id. at
269 (“A statute does not operate ‘retrospectively’ merely because it is
applied in a case arising from conduct an£edating the statute’s
enactment.”).

| Second, for sake of argument, even if applying RCW 42.56.565 to
enjoin harassing requests Mr. Parmelee submitted before the law went
into effect were deemed ‘retroactive, the court would be authorized to
grant such relief. The general rule is that new laws operate prospectively,
but when contrary legislative intent is express or implied, the court is
obligated to give effect to that intent. In re Estate of Burns, 131 Wn.2d
104, 110, 928 P.2d 1094 (1997). The legislative history‘ of SSB 5130
shows . the Legislature intended the remedy provided under RCW
42.56.565 to apply to any request demonstrated to have been made for
purposes of harassment or intimidation, including those made before
enactment.

As noted previously, the public testimony in support of SSB 5130
established that time was of the essence in passing the remedial provision

due to pending court proceeding in an action seeking to enjoin a request



for the personnel files of 1,500 DOC employees by an inmate with a
history of identity theft. Supra at n.3. The testimony included the
suggestion to add an emergency clause “to stop this abuse as soon as
possible.” Substitute Senate Bill Report, SSB 5130 (Appendix G) at 2.
The Legislature plainly agreed, passing the bill with an emergency clause
on March 20, 2009, and presenting it to the Governor for signature; she
signed it the very same day, triggering its immediate effectiveness. Laws
0f 2009, ch. 10, § 2. It stands to reason the 'Legislature would not declare
an emergency to protect public employees and agencies from abusive
inmate requests, but at the same time permit hundreds of pending
requests to stand.

Finally, even ignoring the legislative intent supporting application
of RCW 42.56.565 to abusive inmate requests pending at the time the law
went into effect, applying the law in that manner is permissible because
the law is remedial in nature. 1000 Virginia Ltd. Partnership v. Vertecs
Corp., 158 Wn.2d 566, 586-87, 146 P.3d 423 (2006). “A statute is
remedial when it relates to practice, procedure, or remedies and does not
affect a substantive or vested right.” Id at 586. Mr. Parmelee’s
arguments notwithstanding, he dpes not have now, nor has he ever had, a

vested right to use the PRA for purposes of harassment and intimidation.

10



RCW 42.56.565 provides a prospective remedy for public
empioyees and agencies targeted with abusive inmate PRA requests such
as those at issue in this case; it does not impact any vested right. See In
re F.D. Processing, 119 Wn.2d 452, 462-63, 832 P.2d 1303 (1992)
(quoting Gillis v. King County, 42 Wn.2d 373, 377, 255 P.2d 546 (1953))
(“A vested right involves ‘more than ... a mere expectation;’ the right
must have become ‘a title, legal or equitable, to the present or future

999

_ ‘enjoyment of property.’”). If the Legislature may permissibly abolish an
existing statutory cause of acﬁon without impairing a vested interest, as
this Court held the Legislature may in 1000 Virginia Ltd. Partnership, it
follows that the Legislature may authorize and the courts may provide a
remedy to prevent abuse of a statutory right to public records. See 1000
Virginia Ltd. Partnership, 158 Wn.2d at 586. Mr. Parmelee’s arguments

to the contrary lack merit.*

B. RCW 42.56.565 1Is Constitutional And Mbr. Parmelee’s
Arguments To The Contrary Lack Merit

Mr. Parmelee makes a number of scattershot claims that RCW

42.56.565 is unconstitutional. = His burden in challenging the

* Mr. Parmelee cites Dragonslayer, Inc. v. Washington State Gambling Comm.,
139 Wn. App. 433, 161 P.3d 428 (2007), to support his claim that RCW 42.56.565 cannot
be applied to requests pending before the law’s effective date. However, as explained in
~ Franklin County’s Motion to Strike and Answer to Petition for Review (at pg. 18),
Dragonslayer is distinguishable because in that case the Legislature specifically
considered and rejected language that would have made the statutory amendment at issue
retroactive. Moreover, the statute at issue in Dragonslayer was not remedial, as RCW
42.56.565 is in this matter.

11



constitutionality of the statute is substantial, and he cannot meet that
burden. E.g., Bellevue v. State, 92 Wn.2d 717, 719, 600 P.2d 1268
(1979) (“A statute is presumed constitutional; one who challenges it must
demonstrate its invalidity beyond a reasonable doubt.”).

1. The Statute Does Not Violate Equal Protection

M. 'Parmelee’s equal protection argument fails for two reasons.
First, he is not siﬁailarly situated with un-incarcerated records requestors.
The Equal Protection Clause requires that all persons similarly situated be
treated alike. Plyler v. Doe, 457 U.S. 202, 216, 102 S. Ct. 2382, 72 L. Ed.
2d 786 (1982). A necessary element for a violation of equal protection is
that the person be “similarly situated” to others receiving different -
treatment. If the complainant is not similarly situated, there is no equal
protection violation. Powell v. Ducharme, 998 F.2d 710, 716 (9th Cir.
1993). |

As the U.S. Supreme Court noted,. “[iJmprisonment carries with it
the circumscription or loss of many éigniﬁcant- rights.”  Hudson v.
Palmer, 468 U.S. 517, 525, 104 S. Ct. 3194, 82 L. Ed. 2d 393 (1984).
Although prisoners retain ceftain constitutional protections, “[ljawful
imprisonment necessarily makes unavailable many rights and privileges
of the ordinary citizen, .a retraction justified by the considerations

underlying our penal system.” . Wolff' v. McDonnell, 418 U.S. 539, 555-

12



56, 94 S. Ct: 2963, 41 L. Ed. 2d 935 (1974) (internal quotation marks
omitted). Those rights and privileges unavailable to inmates include not
only the right to vote, but also free access to public records available
| under the PRA. Livingston v. Cedeno, 164 Wn.2d 46, 54, 186 P.3d 1055
(2008) (“The public records act does not limit the Départment's discretion
in prohibiting entry of public records that it reasonably deems
inappropriate in a prison setting.”).

Lacking these fundamental rights and privileges enjoyed by law
abiding citizens, it does not follow that inmate requestors are similarly
situated to non-inmate requestors for purposes of equal protection
analysis. Consequently, Mr. Parmeleg’s equal protection challenge to
RCW 42.56.565 fails at the threshold level.

Second, even if ‘inmates and ordinary citizens were similarly
situated, an equal protection claim “must be rejected unless the [state’s]
action is patently arbitrary and bears no relationship to a legitimate
governmental interest.”b Vermouth v. Corrothers, 827 F.2d 599, 602 (9th
Cir. 1987). To survive an equal protection chéllenge, the State need not
elect the best means for advancing its goals. Id. at 603. As long as the
State’s action bears some rational relationship to a legitimate governmental
interest, a court cannot “‘sit as a superlegislature’ and dictate anpthér

[course of action] it believes to be wiser or more equitable.” Id. at 604

13



(quoting City of New Orleans v. Dukes, 427 U.S. 297, 303 (1976) (per
curiam)).’ |

| Here, unlike in Virginia and Michigan, the Legislature has not
excluded inmates from the PRA altogether, but rather has authorized
courts to enjoin tﬁose inmates who are proven t.o have abused the PRA.
Plainly, this restrained approach to the problem of inmate abuse of the
PRA bears a rational relationship to the State’s legitimate interest in
protecting public employees and others from abusive requests and
preserving resources. Mr. Parmelee’s equal protection arguments are

unfounded.

2. The Statute Is Not Unconstitutionally Vague Or
Overbroad

A vagueness challenge is rooted in principles of due process.
“Under the due process clause, a statute is unconstitutionally vague if (1)
it does not define the criminal offense with sufficient déﬁniteness that
.ordinary persons can understand what conduct is proscribed, or (2) it does
not provide ascertainable stand‘ards of guilt to protect against afbitrary

enforcement.” State v. Sullivan, 143 Wn.2d 162, 181-82, 19 P.3d 1012,

> The Court will apply a strict scrutiny analysis only if an allegedly discriminatory
classification disadvantages a suspect class or burdens the exercise of a fundamental right.
City of Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432, 440, 105 S. Ct. 3249, 87 L.
Ed. 2d 313 (1985). Equal protection claims concerning confined offenders are generally
reviewed under the rational basis test. McQueary v. Blodgett, 924 F.2d 829, 834 (9th Cir.
1991); Foster v. Washington State Board of Prison Terms and Paroles, 878 F.2d 1233, 1235
(9th Cir. 1989).

14



1033 (2001). In determining whether statutory language allows for an
unconstitutional degree of arbitrary enforcement, the reviewing court
must give the language a “sensible, meaningful, and practical
interpretétion.” City of Spokane v. Douglass, 115 Wn.2d 171, 181, 795
P.2d 693 (1990). It should be noted that due process “does not require |
impossible standards of specificity or absolute agreement because some
measure of vagueness is inherent in the use of our language.” Id. at 180.
As a threshold matter, Mr. Parmelee has not established the due

process vagueness doctrine even applies in this contextv — ie., to an
amendment to the PRA. Courts apply the doctrine to criminal and other
statutes that implicate cénstitutionally protected rights. See, e.g,
Sullivan, 143 Wn.2d 162 (criminal charge of barratry); State v. Mays, 116
Wn. App. 864, 68 P.3d 1114 (2003) (involuntary commitment for
alcoholism treatment); Hdley v.. Medical Disciplinary Bd., 117 Wn.2d
720, 818 P.2d 1062 (1991) (medical disciplinary sanctions). Mr.
Parmelee does not have a constitutionally protected right to request
records under fhe PRA, let alone to use the PRA for purposes of
harassment and intimidation. See Giarratano v. Johnson, 521 F.3d 298,
305-06 (4th Cir. 2008) (exclusion of inmates from Virgiﬁia’s Freedom of
information Act does not offend the First Amendment or Due Process

Clause of the Fourteenth Amendment).

15



Even if the Court were to analyzé RCW 42.56.565 under the
vagueness doctrine, it is clear the statute would survive due process -
scrutiny. A challenged statute is facially vague if its terms “‘are so loose
and obscure that they cannot be clearly applied in any context.’”
Sullivan, 143 Wn.2d at 183. “Ih judicial interpretation of statutes, the
first rule is ‘the court should assume the legislature means exactly what it
says. Plain words do not require construction.”” State v. McCraw, 127
‘Wn.2d 281, 288, 898 P.2d 838 (1995) (quoting Sidis v. Brodie /
Dohrmann, Inc., 117 Wn.2d 325, 329, 815 P.2d 781 (1991)). “Harass,”

L9

“intimidate,” “would likely threaten,” and the other terms Mr. Parmelee
claims are unconstitutionally vague are commonly used and understood
terms; they are not “so loose and obscure that they cannot be clearly
applied in any éontext.” Mr. Parmelee certainly should be aware that
when he threatens DOC employees with defamatory publicity, for
example, and simultaneously requests their personnel files under the
PRA, his conduct may be found to constitute harassment or intimidation
for purposes of injunctive relief under RCW 42.56.565.

Mr. Parmelee’s overbreadth challenge similarly fails. A statute is
overbroad if it sweeps within its prohibition constitutionally prohibited

free speech. City of Bellevue v. Lorang, 140 Wn.2d 19, 992 P.2d 496

(2000). However, courts will not overturn a statute that regulates

16



behavior and not pure speech unless the challenger shows the overbreadth
is real and substantial in relation to the statute’s plainly legitimate sweep.
City of Seattle v. Webster, 115 Wn.2d 635, 641, 802 P.2d 1333 (1990).
Here, the statute at issue provides a procedure by which a person or an
agency targeted with an inmate public records request made for purposes
of harassment or intimidation may seek an injunction to prevent
disclosure of the requested records. In other words, the statute regulates
conduct, not speech. See John Doe No. 1 v. Reed, 561 U.S. _ , 130 S. Ct.
2811, 2818, 177 L. Ed. 2d 493 (2011) “[Washington’s] PRA is not a
prohibition on speech, but instead a disclosure requirement,”) (emphasis
in original).

As Division I of the Court of Appeals held in rejecting the exact
overbreadth argument Mr. Parmelee makes here:

RCW 42.56.565 does not limit Parmelee's right to
publish material critical of state agencies. Nor does it
prohibit Parmelee from speaking in any other manner he
chooses. The statute metely creates a procedure to enjoin,
the disclosure of nonexempt public records under limited
circumstances. This does not offend the First
Amendment.

King County Dept. of Adult and Juvenile Detention v. Parmelee, 162 Wn.
App. 337, 358, 254 P.3d 927 (2011).

Mr. Parmelee fails to carry his high burden to demonstrate that the

statute is unconstitutionally vague or overbroad. Bellevue, 92 Wn.2d at

17



719 (“A statute is presumed constitutional; one who challenges it must
.demonstrate its invalidity beyond a reasonable doubt.”). Accordingly, the
Court should reject Mr. Parmelee’s constitutional challenges to the statute
as laclcing merit.
IV. CONCLUSION

The Attorney General and Department of Corrections, amici curiae
herein, respectfully request that this Court affirm the Court of Appeals in
this matter and hold that RCW 42.56.565 is constitutional and may
properly be applied to inmates’ public records requests pending at the time
the law went into effect.

RESPECTFULLY SUBMITTED this day of April, 2012.

ROBERT M. MCKENNA

TIM LANG, WSBA #21314
Sr. Assistant Attorney General
Attorney General’s Office
Corrections Division

PO Box 40116 »
Olympia WA 98504-0116
360-586-1445

TimothyL. @ATG.WA.GOV
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States Postal Service the document to the following participants:
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WASHINGTON STATE PENITENTIARY
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PASCO WA 99301-3706
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Hearing is Set
Date

apT*y ! GOULD CLERK
Honorable Rmhard D. H1cl<;s

P

S T

DEPHTY
STATE OF WASHINGTON

THURSTON COUNTY SUPERIOR COURT
WASHINGTON STATE
DEPARTMENT OF . NO. 09-2-02079-2
CORRECTIONS; zmd
WASHINGTON S ATE OFFICE ORDER DENYING
OF THE ATTO RESPONDENT’S MOTION TO
GENERAL, DISMISS

- Paﬂtmﬁ“a (PROPESER),
v.
ALLAN PARMELEE,__ )
Respondent. *

This matter is before the Court on R;sponams’ﬁs Mot Dismfés
~ CR-12(b); CR-57 Petitioner’s Complaint, and Motrss fbr ‘Ovaribngth
Brief, and for Declaratory Relief Against RCW 42.56.620 ws- Facially
Unconstitutional.” The Court has considered the rotion, Respondent’s
opposition to the motion, and Petitioners’ reply, and has heard argument

from Petitioners’ counsel and Respondent.

I

Hl

I

I/
ORDER DENYING RESPONDENT’S 1 ATTORNEX GENERAL OF WASHINGTON
MOTION TO DISMISS (Proposed) s o 00
NO. 09-2-02079-2 Olympia, WA 98504-0116

(360} 586-1445
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Being fully advised, the Court HEREBY ORDER!

Respondent’s Motion to Dismiss is Denied.

DATED this é day of November, 2009,

‘The Honorable Rich{rd D-rdikE
Superior Court Judge ™ ”

Presented By:
ROBERT M. MCKENNA

m/mep&eneral
/

ANG, WSBA#21374
St. Assistant Attorney Gefheral
Counsel for Petitioners

D

Agreed as to form:

ALLAN PARMELEE ’ /

Respondent
ORDER DENYING RESPONDENT’S 2 ATTORNEY GENERAL OF WASHINGTON
MOTION TO DISMISS (Proposed) C°‘I'§g°%‘;’;5 4’(3)‘1"1‘2"’“
NO. 09-2-02079-2 ' Olympia, WA, 98504-0116

{360) 586-1445
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[ EXPEDITE
No Hearing Set
[1 Hearing is Set
. Date: November 13, 2009
Time: 11:00 AM
The Honorable Rlchard D. Hicks

4

STATE OF WASHINGTON

THURSTON COUNTY SUPERIOR COURT
NO. Mfa’l A0 7G- 3

FINDINGS OF FACT
CONCLUSIONS OF T AW, AND
ORDER GRANTING
PERMANENT INJUNCTION

BRSO,

WASI-HNGTON STATE
DEPARTMENT OF
CORRECTIONS:; an
WASHINGTON STATE OFFICE
OF THE ATTORNEY
GENERAL,

, ?etitioners,
V. ‘
ALLAN PARMELFE,
Respondent.

‘This matter is before the Court on Petitidners’ Motion for Permanent

Parmelee, and considered the following pleadmgs a:nd evidence filed in support of

and opposition to the motion;

Injunction. The Court has heard the argument of :counsel and Respondent Allan

1.  Petitioner’s Motion for Permanent Injunction

2 Declaration of Tim Lang, includjngaﬁ“cachments;

3. Declaration of Steve DeMars, includiﬁg attachments;
4. Declaration of Denise Vaughan, inclu.iding attachments;
5 Declaration of Laura Mathieu, including attachments;

FINDINGS OF FACT, CONCLUSIONS
QOF LAW, AND ORDER GRANTING
PERMANENT INJUNCTION :
(PROPOSED)

9 NV 13 AT 3B

BEYTY J GOULD CLERY
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6 Decla;ration of K.P. Bodnar, including attachments;

7 Declaratien of Dan White, including éftachments;

8.  Declaration of Douglas Waddington, i;ncluding attachments;

9 Declaration of Gerald Banner, includihg attachments;

10. Declaration of Tony Dunnington, including attachments;

11. Declaration of Scott Hankins, includir;g attachments;

12, Declaration of Kenneth Nonamaker, including attachments;

13.  Declaration of Richard Morgan; :

14, Preliminary Response to Peh’uoner s Motion for Permanent
Injunction and Request for Addmonal Time to Fully Respond after
Discovery; . , _

15. - .Afﬁdawt/Declaration of Allan Parmellee in Response to Petitioner’s
Motion for Injunction; )

16.  Supplementa] Declaration of Steven Demars and

17. Replyin Support of Petitioner’s Motlon for Pennanent Injunction.

I.  FINDINGS OF FACT
The Court has considered the evidence submitted and makes the following

| findings of fact: - !

1. Respondent Allan Parmelee is incarcerated in' a sfate cotrectional
facility following a 2004 conviction on two counts of Arson in the First Degree.
The arsons involved the firebombing of automobilé:s belonging to Mr. Parmelee’s
ex-wiie’s attorney, and an attorney who represent{ad Mt. Parmelee’s roommate’s
ex-girlfriend. Following the conviction, the court entered an exceptional
sentence. In justifying the exceptionel sentence, tixe court found Mr. Parmelee’s
crimes were the result of sophisticated planning designed to intimidate attorneys

. i

FINDINGS OF FACT, CONCLUSIONS 2 - . Error! AutoText entry not defined.
OF LAW, AND ORDER GRANTING
PERMANENT INJUNCTION

, . (PROPOSED)
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opposing Mr. Parmelee in litigation. The court also found Mz. Parmelee intended
to frustrate and i impair the functioning of the Justzce system and his actions were
part of a continuing pattern for which he was unrepentant.

2. In 1999, a jury convicted Mr. Parmelee of felony stalking., M.
Parmelee’s felony stalking conviction involved conduct intended to terrotize his
ex-wife, including circulating a flyer about her to inmates at the Federal
Detention' Center in SeaTac. The flyer includ:ed the woman’s name, home

i
address, age, height weight, hair color, and a statement that she was “recently

divorced ex-husband in jail for long time, likes ex-cons, loves sex, wants men to

come live with her, will send money if requested with photo, likes you to talk
dirty to her, say you saw her ad in the prison rnagaﬁfzine.”

3.  While incarcerated, Mr. Parmelee repeétedly has threatened, harassed,
and attempted to inﬁmidafe Department of Corrections (DOC) and Attorney
General’s Office (AGO) staff, and other public employees involved in his
prosecution and incarceration. l

4.  While incarcerated, Mr. Parmelee ha$ made well over 1000 Public

| Records Act (PRA) requesfs to state and local law enforcement agencies involved

in his prosecution and incarcération, including 849 requests to DOC and 36
requests to AGO. ' '

5. M Paxmelee 5 PRA requests to DOC and AGO were made for the |

purpose of harassing and m’amldaUng the agenc1es and their employees, as
evidenced by the followmg

a. In a September 8, 2008, letter to his brother Mr. Parmeles |
|l stated he had “jerked [the State] around” with PRA J?equests. He further proposed a

business venture with his brother, the sole purpose of which was to profit from the
. , . ' v

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER GRANTING .
PERMANENT INJUNCTION :
(PROPOSED) !
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submission of public records requests. Mr. Parmelee described the potential for

obtaining PRA penalty awards to be “Jike selling real estate, except easier and
more predictable.,” He also emphasized the need, in light of anticipéted
legislative efforts to address inmate abuse of the PRA, 10 “set up a holding
company though a hidden trust (to also protecti the money from any greedy

| government creditors for fine recovery, stc.) outsid;e the residence state in at least

two layers, to issue or cover Public Records Act (“PRA”) requests, and reap the
bountiful penalty awards so easy to get.” |

b. M. Parmelee’s requests often fpcus on public employees with
whom' he has interacted in some way in the criminal justice system, and the
requests frequently seek sensitive personal ihformation concerning these

employees, such as dates of birth, race, height and weight, and other identifying |

information. For instance, Mr, Parmelee has made 215 separate requests to DOC
for the personnel files of 374 correctional officers, i:rison officials, and other DOC

staff responsible for cotrectional faciiity operation:s. Additionally, Mr. Parmelee
|| has requested copies of identification photographs of all employees of 8 of the

state’s largest correctional facilities, as well as records identifying each employee

|| by his or her full name, date of birth, gender, race, position, pay rate, and hire date.

Mr. Parmelee also requested the personnel records: and identification photographs

of assistant attorneys general assigned to defend DOC against claims brought by
Mr. Parmelee. |

c. M. Parmelee’s pattern is to use PRA requests and the

formatlon he gains through them (and through other means) to threaten staff by

communicating or suggesting his knowledge of ,thelr home addresses, family

circumstances, or other personal information unrelated to their official duties.

FINDINGS OF FACT, CONCLUSIONS 4 ! . Errorl AutoText entry not defined.
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| d. Mt Parmelee has threatene& to use staff identification

photographs in defamatory fiyers to be distributed in the communities surrounding
at least two correctional facilities, the Clallam Bay Gorrections Center (CBCC), and
the Washington State Penitentiary (WSP). The' draft flyers prepared by Mr.
Parmelee labeled staff “sexual predators” or ‘T;omosexual predators” M.

Parmelee targeted the staff members named in the flyers with PRA requests for

their personnel records. :

e. On numerous occasions, Mr. Pannelee has threatened to obtain |

and post publicly the personal information of correcﬁonal officers and other DOC |

staff. This has incloded threats to post staff 1dent1ﬁcatxon photographs on the
Internet with defamatory statements describing the depicted employees as sexual
predators; threats to post personal information su;bh as social security numbers,
vehicle licenses, and photographs and addresses';'of employees’ homes on the
Iﬁtemet threats to issue press releases and other “public relations efforts”
contalmng false and defamatory statements about staff

£ Mr. Parmelee has attempted to enhst third parties to make PRA
requests on his behalf, including by preparing draﬁ request letters, explaining the
potential for penalty awards under the PRA, and offering $500 rewards to the first

person to send him DOC staff photographs in electronic format. Mr. Parmelee also |
requested lists of DOC offenders, including those housed at the WSP and those

who made PRA requests or filed lawsuits against IbOC, “to create a mass mailing
list of all prisoners to send them information about; the state’s Public Records Act
and-how-they.can benifit-(sic)-from-its. use.--.. e .- SO

NN
[ O & B N

g. In a letter to DOC’s public records officer, Mr Parmelee

boasted that DOC was powerless to control his use of the PRA: “I will continue

4
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sending PRA. requests as allowed by the PRA statutes, DOC policy, and WAC 137-
08. No matter if a court orders a limit, as I’'m s;uré it wounldn’t stand a chance on
appeal. Then, I will seek to exceed the PLN .checki of over half a million for PRA
violations. So don’t expect a reprieve.”

h. Mz Parmelee has sent handwritten notes to the staff tnembers
whose personnel records he requested with statsments such as the following:
“Because you insist on a pattern of conduct subjecfting you o being sued, today I
submitted a public records act (RCW 42.56) reque'st for a copy of your personnel
records, complaints made about you, as well as your compensation and training
records and other records going back several years.” .

i Mr. Parmelee’s threats to staff have included statements
sug,gestmg his knowledge of, or ability to obtam, personal information such as
home addresses. For example, on at least two ocoasmns, M. Parmelee has yelled
out a particular staff person’s home address, by city and street, in the presence of
other offenders and the staff person. Mz, Parmelee also has mailed materials to the
unpublished home address of one DOC correctional:ofﬁcer. | _ .

~J. Mr. Parmelee has threatened to.send sex offenders to staff
homes, including in the middle of the night, o serve legal papers. |

k. In September 2008, DOC confiscated 2 letter from Mr. |
Parmelee to a private investigator requestiné that ttiie investigator arrange for level
IT and TII sex offenders to “work on my projects:” Mr. Parmelee provided the
names of 23 DOC employees and explained that the sex offenders were to schedule
“CR-~4 service” at the employees’ homes, “between midnight and 3:00 AM.” Also,
Mr. Parmelee specified that a recently released; offender, whose address he

previously provided to the investigator, be assigned to “handle the 8.D. matter.”
' i
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|| “8.D.” referred to a female correctional officer Wh(): had received threats of serious

harm from the offender Mr. Parmelee intended to send to her home.

L. In April 2009, while processiné and scanning Mr. Parmeles’s
legal mail, DOC staff discovered personal information of approximately 75 DOC
employees included in the legal mail. Investigation revealed that Mr. Parmelee |
possessed personal information concerning. staff such as home addresses,
MapQuest maps identifying home. locations, personal descriptions of staff and staff
fanﬁiy members, and vehicle license plate numbers. ' .

6.  Fulfilling Mr. Parmelee’s PRA requc—ists to DOC and AGO would
likely fhreaten correctional facility security anc} the safety and security of
correctional facility staff, AGO staff, and staff’s famﬂies, for the following reasons:

a.  Mr Parmelee’s violent criminal offenses involved conduct
intended to intimidate adversaries in litigation or others he perceived to have
wronged him, and to frustrate the functioning of the criminal justice systern.

b.  Mr. Parmeles has threatened to harm DOC and AGO
employees, including to burn down a correctional officer’s home and to “send
someone out to [an Assistant Attoméy General’s] house to pay you a visit.”

c.  Mr. Parmelee demanded money! from a corrections officer who
filed an action seeking to prevent disclosure of hér personal information to Mr.
Parmelee. In a letter to this officer, Mr. Parmelee tequested payment of “$1000 to ‘
call it even and agree to vacate the Clallam order . . . ,” and he further stated that by
accepting this proposal, he would agres “to pot se¢k or release information about
you publically (sic) that may endgngef you....” l | ' |

d  As detailed above, Mr. Parmelée repeatedly has threatened to

send sex offenders and others to employees’ homes, including in the middle of the
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night, and he has taken affirmative. steps to arrange for such service, including
retaining or attempting to retain a private investigator and obtammg home address

'l and other personal information concerning DOC staff

" e. . Mr. Parmelee has on many occasions stated his intent to post on
the Internet and display elsewhere employee identiﬁ,.cation photographs, along with
false and defarpatory statements that the employées are sexual or homosexual
predators. Fulfilling Mr. Parmelee’s PRA requests Wﬂl assist him in this regard and
thereby subject DOC and AGO employees to harm. !

£ Mr. Parmelee’s requests to DOC incinde 222 requests for
correctional facility surveillance videotapes. He also has requested fire escape floor
plans for correctional facilities and DOC’s Headquartefs building, and Intensive
Management Unit (IMU) construction and design retords.

g, Disclosure of surveillance videdtapes would enable inmates to
discern the surveillance capabilities of coxrection'al facilities so as to assist an
incarcerated offender in avoiding detection when aftempting criminal activity such
as assaults against other inmates or staff] or exchangihg contraband. Disclosure of
fire escape floor plans and IMU construction or design records would assist an
inmate in devising escape plans or other criminal aotwrcy

h.  Disclosure of personal information: concennng DOC and AGO
staff to Mr. Parmelee would put the targeted employees and their families at risk of
significant harm. Staff targeted with Mr. Partheles’s PRA requests have a
reasonable basis to be concemed about their safetﬁr given Mr. Parmelee’s violent |
ctiminal history and demonstrated willingness and ability to. can'y out threats of
harm, ’
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7. Fulfilling M. Parmelee g PRA requests to DOC and AGO may assist
in criminal activity, mcludmg crlmmal harassment of DOC and AGO employees
and their family members in violation of RCW 9A.46.020; attempts to influence
public servants in the performance of their official duties, in violation of RCW
9A.76.180; and avoidance of lawfully imposed legal financial obligations, in
violation of RCW 9.94A.634. | ' |

8,  Mr. Parmelee has engaged in a patteﬁ of intentional misuse of the
PRA to harass and infimidate DOC and AGO employees; to seek information that, |
if disclosed, will threaten the safety and security of DOC correctional facilities and
the safety and security of DOC and AGO employees and their families; and to
manufacture claims for statutory penalties, claimsl he aggressively pursues with
threats of additional requests. '

IO.  CONCLUSIONS OF LAW
L The Court has authority to consider Pentloners Motion for Permanent
Injunction pursuant to RCW 42.56.620 (Substltute Senate Bill 5130, Chapter 10,
Laws of 2009).
2. The Department of Coﬁections and the Attorney General’s Office are
“agencies” as defined under RCW 42.56. ) |
3. RCW42.56.620 authorizes ’che Court tb enjoin PRA requests made by |
a person serving a criminal sentence in a correctional facility if the Court finds by a
prependerance of the evidence that (1) the reqﬁests were made to harass or

intimidate the agency or its employees; (2) fulﬁlling the requests would likely

|i threaten the security of cotrectional facilities; (3) fullﬁllmg the requests would likely

threaten the safety or security of sté,fﬁ inmates, family members of staff, family
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members of other inmates, or any other persorn; or 4 ﬁ.llfilhng the requests may
assist crlmmal activity, - o

4,  Petitioners have shown by a preponderance of the evidence that
Respondent Allan Parmelee’s PRA requests to DOG and AGO were made to harass
and intimidate the twd agencies and their employees targeted by the requests.

5.  DPetitioners have showﬁ by a prepox}derancé of the evidence that
Respondent Allan Parmeles’s PRA requests to DOC and AGO, if fulfilled, would
threaten the security of corréctional facilities. |

6.  Petitioners have shown by a prepoﬁdermce. of the evidence that
Respondent Allan Parmelee’s PRA requests to DQC and AGQ, if fulfilled, would
threaten the safety of security of DOC and AGO employees and their families.

7. = DPetitioners have shown by a prepoﬁderancé of the evidence that
Respondent Allan Parmelee’s PRA requests to DQC and AGO, if fulfilled, may
assist criminal activity. '

8. Even though the court has founci each’of the four grounds for issuing
an injunction pursuant to RCW 42.56.620 has been proven more likely than not to
exist; in addition even if one were to be found not to meet this standard by a higher
court, the remaining ones either individually or iwﬁulaﬁvely would meet this
standard. | | N

¥

9. Petitioners have shown by a preponderance of the evidence that an |

ln_]UIlCthl’l barring Mr. Pannelee from making PRA requests to DOC and AGO,
either directly or through an entity he owns or contmls, moludmg the “Committee
for Government Accountab111ty,” is Tnecessary to protect DOC and AGO and
employees of the two agencies from continued harassment and mmmidauon, to
protect against disclosure of | information that would threaten correctional facility
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security; to protect against disclosure of information that would threaten the safety |

and security of DOC and AGO employees and 1:hei‘ri families; and to protect against
disclosure of information that may assist criminal activity.

10. Petitioners have shown by a preponderance of the evidence that an
infunction barring Mr. Parmelee from making PRA requests to DOC and AGO,
either directly or through an entity he owns or controls, including the Cdmmittee
for Government Accountability, is necessary to pr’btect limited state resources, to
protect the important pohcy interests underlying the PRA, and to prevent Mr.
Parmelee from mlsusmg the PRA for financial gam

II. ORDER -

IT IS HEREBY ORDERED: '

1.  Petitioners’ MOT.lOIl for Permanent Injunctlon is GRANTED for a
period of five (5) years ﬁ:om the entry of this order at which time the defendant
may request a hearing that it be lifted. Such a hearing the court may or may not
grant, depending on what facts are established atE that time; with Mr. Parmelee

having the burden to show that more likely Than| not the injunction should be |

lifled and, second, that a new hearing be allowed for that purpose. If such

hearing is granted Mr. Parmelee also has the burden to show that more likely than |

not the facts no longer support the continuance of an injunction;

2. Respondent Allan Parmelee is enjoined from inspecting, copying, or
receiving records not yet provided to him that are responsive to any and a11 PRA
requests he has submitted to, the Department of Corrections, the Attorney
Gene;ral’s Office, or any other agency of the State of Washington. However, this

does not prevent Mr. Parmelee, two times a year, af least six months apart by date
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of request, from inspecting the DOC file pertain.i'ng to his own personal status,
under the rules in effect at the time of such r:;squest, that allow inmates to
examine what DOC has filed in the inmates personal records, allowing such
review. Such a request, to review his own personal records, to the extent allowed
by any other inmate, may also be made'by Mr. {Parmelee at any time upon a
showing of good cause to the DOC. 1

3.  The Department of Corrections, the iAttorney General’s Office, or,
any other Agency of the State of Washington, have no obligation under the PRA
to further search for, preserve, or in any other way process records responsive to
Mr. Parmelee’s PRA requests, including all rcjlquests submitted to the two
agencies as of the date of this Order, eﬁccept that the agencies shall presérve such
records during the pendency of any appeal of this Order;

4,  Respondent Allan Parmelee is emjoined from requesting, either
directly or through an entity he owns or controls, including the Committee for
quemmént Accountability, if guch is sho% toljbe under his control, records
pursuant to the PRA from the Department of Corréctions, the Attorney General’s
Office, or, any other Washington State agency for a period of five (5) years from
the filing of this Order. In interpreting this section ‘his control’ means in any
part or mammer even if such control is not exc:lgusive but shared with others.
Based on the facts in this case if M. Parmelee or the Committee for Government
Accountability claims Mr. Parmelee has no confrol whatsoever the burden of
proof is on those claiming he is not involved to demonstrate that they are in fact
independert of Mr. Parmelee. |

5. Although the Court has enjoined Mr, Parmelee from inspecting,

copying, or receiving records responsive to all his pending requests, as set forth
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in paragraphs 2 and 3 above, the Court does mot decide the efféct of this
injunction on claims for statutory penalties and/or costs pending in other supetiot

or appéllate court actions between the parties, as that issue is not before this

WOR BUES YMIS ORDER pPAVY ) NG oy
Coury REouzsrs mpeE 4 F raég
6.  In light of the injunctive relief enterc?d under RCW 42.56.620, Mr.

Parmelee’s counterclaims for alleged PRA violations are dismissed as moot.
7. The Clerk is directed to send uncertified copies of this Order to
counsel for the Petitioners and to Mr. Parmelee. | .

DATED this / \3 day of November,'ZOOQ.

Presented By: !

ROBERT M. MCKENNA | T '
Attorney General . )

TIMLANG, WSBA #1314
Sr. Assistant Attorney General

MR, Pepmeies

-

WO LOVGER “'“‘i
THE I JRSPicTie &

Counsel for Petitioners : & r e# 3 rd oy | . "
oy s v&’ﬂv'f-"f
Agreed ag to form only: chmmyr Ty
cF ymE UG
ALLAN PARMELEE |
Respondent i
i
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« No Hearing Set A REGFEVED OW

EXPIDITE .
(OXF
H 1 Set For: o anEsE o
Dates T NOV 3 0 2004 (2
Time: . , . v
JudgetR.Hicks ATTORNEY GENERALS WrHGE

CORRECTIONS DIVISION

SUPERIOR COURT OF WASHINGTON FOR THURSTON COUNTY
WASHINGTON STATE DEPT.OF
CORRECTIONS, AND THE ) No. 09-2-02079-=2
ATTORNEY GENERAL'S OFFICE )

Petitioner/Counterclaim Defendants) NOTICE OF APPEAL PER
ve. )  RAP 2.2, AND FOR DIRECT
' ) REVIEW TO THE SUPREME
ALTAN “PARMELER g COURT PER RAP 4.2(a)(4)-(5)

Respondent/Counterclaim Plaintiff

ALLAN PARMELEE, respondent, counterciaim plaintiff,eseeks
réview»by the Supreme Court of the decisions leading up to and
including the final degision in a Public Records Act case decided
in Nov. 13, 2009, attached hereto, terminating all the issues in

this case at the trial court level. B
Respectfully submitted on Nov.20, 2009. o™ A
' , Allan Parmelee, Appellant
SCCC~793782 ' '
191 Constantine Way
Aberdeen WA 98520

CERTIFICATE OF SERVICE
I, hereby certify that in accordance with CR-5, and DOC practice
and policy, a copy of this document was served on the following parties:
Clerk of Court, Superior Court, 2000 Lakeridge Dr. S.W., Olympia WA
98502; Tim Lang, AAG, P.O. Box 40116, Olympia WA 98504; Michael Kahrs,
Attorney for Parmelee, 5215 Ballard Ave. N.W., # 2, Seattle WA 98107,
and was served VIA U.S. Mail, on or before the date below. '

s

o

Signed at Aberdeen WA oty /I4/09. S e
Allan Parnele& ... -
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THE SUPREME COURT

RONALD R. CARPENTER STATE OF WASHINGTON TEMPLE OF JUSTICE
SUPREME GOURT CLERK P.0. BOX 40929

OLYMPIA, WA 98504-0929

SUSAN L. CARLSON

(360) 357-2077
DEPUTY CLERK / CHIEF STAFF ATTORNEY

~ e-mail: supreme@courts.wa.gov
www.courts.wa.gov

April 14, 2010

Allan Parmelee Hon. Beﬁy Gould, Clerk
# 793782 Thurston County Superior Court
Stafford Creek Corrections Center 2000 Lakeridge Drive SW, Building 2
191 Constantine Way MS: 40979 ol A ol Y
Aberdeen, WA 98520 . Olympia, WA 98504-0979 Rk{jﬁi\! 0

| APR 1% 2010
Timothy Norman Lang ,
Office of the Attorney General Al !LN"{NE“Y GENE H’%L S OFFICE
PO Box 40116 ) CORRECTIONS DIVISION

Olympia, WA 98504-0116

Re:  Supreme Court No. 83902-6 - Washington State Department of Corrections, et al. v.
Allan Parmelee
Thurston County Superior Court No. 09-2-02079-2 -

Clerk, Counsel and Mr, Parmelee:

On March 2, 2010, Department II of this Court denied the Appellant’s motion for public
expenditure. By letter dated March 3, 2010, the Appellant was advised that the $280 filing fee
must be paid to the Thurston County Clerk and proof of payment provided to this Court by not
Jater than April 5, 2010. As of this date, no proof of payment has been provided to this Court.
Therefore, this matter, Supreme Court No, 83902-6, is dismissed for failure to pay the filing fee.

Sincerely, /

Ronald R. Carpenter ~
Supreme Court Clerk

RRC:alb -
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THE SUPREME COURT OF WASHINGTON

) MANDATE
WASHINGTON STATE DEPARTMENT OF )
CORRECTIONS and WASHINGTON STATE OFFICE ) NO. 83902-6
OF THE ATTORNEY GENERAL, )
) Thurston County Superior Court
Respondents, ; No. 09-2-02079-2
V. )
)
ALLAN PARMELEE, )
)
Appellant. )
)
)
)

THE STATE OF WASHINGTON TO: The Superior Court of the State of Washington
in and for Thurston County.

This is to certify that the Supreme Court Clerk of the State of Washington entered a
ruling dismissing the appeal in the above entitled cause on April 14, 2010, and the matter is now

final. Accordingly, this cause is mandated to the superior court from which this appeal was

I have affixed the seal of the Supreme
Court of the State of Washington and
filed this Mandate thj

Ronald R. C(’arpenfér o i
Clerk of the Supreme Couft & &
State of Washington =

cc: Hon, Betty Gould, Clerk
Thurston County Superior Court
Allan Parmelee
Timothy Norman Lang
Reporter of Decisions

RTINS G O (e
W GNERAL Y OFFICE

DERECTIONS DIVISION
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' SENATE BILL REPORT
SSB 5130

As Amended by House, March 18, 2009

Title: An act relating to access to public records by persons serving criminal sentences in-
correctional facilities. .

Brief Description: Regarding prisoner access to public records.

Sponsors: Senate Committee on Human Services & Corrections (originally sponsored by
Senators Carrell, Hargrove, Swecker, Hatfield, Holmquist, Brandland, Sheldon, Tom, King,
Hobbs, McCaslin, Stevens and Marr; by request of Attorney General).

Brief History:
Committee Activity: Human Services & Corrections: 1/29/09, 2/10/09 [DPS]
Passed Senate: 3/03/09, 47-0.
Passed House: 3/18/09, 94-2.

SENATE COMMITTEE ON HUMAN SERVICES & CORRECTIONS

Majority Repeort: That Substitute Senate Bill No. 5130 be substituted therefor, and the
substitute bill do pass.

Signed by Senators Hargrove, Chair; Regala, Vice Chair; Stevens, Ranking Minority
Member; Brandland, Carrell and Kauffman.

Staff: Shani Bauer (786-7468)

Background: Upon request, an agency must make its public records available for public
inspection and copying wiless the records fall within a specific statutory exemption. Within
five business days of reéceiving a request, the agency must provide the record, acknowledge
receipt of the request and provide a reasonable time estimate of the time required to respond,.
or deny the request. A person who has been denied access, may petition the court to
determine whether the agency was correct in its denial. If the court determines that the
agency was not correct, the person requesting the record must be awarded all costs, including
reasonable attorney fees, incurred in bringing the court action. The court may also award the
petitioner a penalty award of not less than $5 and not more than $100 for each day the
petitioner was denied the right to inspect or copy the public records requested.

The court may enjoin the examination of a specific public record if, upon motion by the
agency or agency representative, the court finds that such examination would clearly not be

This analysis was prepared by non-partisan legislative siaff for the use of legislative
- members in their deliberations. This analysis is not a part of the legislation nor does it
constitute a statement of legislative intent.

Senate Bill Report -1- - SSB 5130
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in the public interest and would substantially and irreparably damage any person or a vital
government function. ' '

Summary of Substitute Bill: The court may enjoin the examination of any nonexempt
public record requested by a person serving a-criminal scntence if, upon: motion by the
agency or agency representative, the court finds:
* The request was made to harass or intimidate the agency, its employees, or any
person; or
* Disclosure of the record would likely threaten the security of correctional facilities,
the safety and security of staff or other persons, or the deterrence of criminal activity.

Factors to be considered by the court in making its determination are prescribed. Upon a
showing by a preponderance of the evidence, the court may enjoin all or part of the request,

“as well as future requests, by the same requestor or an entity owned in whole or in part by the
same requestor. An agency is not liable for penalties during the time period for which a court
injunction is in effect even if that order is later appealed and overturned.

Appropriation: None.

Fiscal Note: Available.

Committee/Commission/Task Force Created: No.

Effective Date: The bill contains an emergency clause and ;cakes effect immediately.

Staff Summary of Public Testimony: PRO:. Inmate requests for public records have
increased exponentially in the last few years. Out of a total of 11,133 requests last year, 74
percent of those were from inmates. Not all inmate requests are abusive. There are
legitimate reasons that inmates need access to records that pertain to their conviction and
-incarceration. However, there is a small group of offenders who are abusing the system.
One offender has submitted a total of 830 requests. The Attorney General's office has spent
over 4,000 hours responding to those requests at a substantial cost to the agency. This
particular inmate has requested numerous personnel files and personal information for the
sole purpose of harassing those employees he comes across in the corrections system. Some
are using the system for financial gain and make outrageous public records requests in order
to sue the department for not providing records. Last year, 87 lawsuits were filed against the
state for the failure to provide public records Sixty-eight of these were filed by inmates.
This bill does not categorically prevent inmates from making a public records request but is
narrowly tailored to allow the Department of Corrections (DOC) to address those few who
are abusing the system.

The Attorney General's office has worked with the Allied Daily Newspapers for adjustments
to language. An emergency clause would also be a good idea to stop this abuse as soon as
possible. This is a top priority for corrections employees. Employees of 25 years have quit
because they cannot handle the requests for information regarding their background,
children, and home life. :

Senate Bill Report 2. SSB 5130



CON: Ideally this legislation should focus on the contents of the request and not the identity
of the individual. Third parties also should not be enjoined unless there is some showing that
they are involved. HB 1316 is an alternative solution to this and should be explored.

OTHER: There needs to be some way to ensure that a victim of custodial misconduct can
expose the abuse without being labeled a harasser.

Persons Testifying: PRO: Tim Lang, Hunter Goodman, Attorney General's Office; Mike
Rynerd, Teamsters; Scott Blonien, Denise Vaughn, DOC; Rowland Thompson, Allied Daily
Newspapers. : ‘

CON: Melissa Lee, Columbia Legal Services, Institutions Project.
OTHER: Martha Woods, Stop The Bullies.
House Amendment(s): Reorganijzes provisions for clarity; allows the court to issue an

injunction if it finds that fulfilling the request would likely threaten the safety or security of the
family members of staff or the family members of other inmates.
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