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I. INTRODUCTION 

Appellants Franklin County Sheriffs Office, Franklin County 

Correctional Center, and Franklin County Prosecuting Attorney's Office 

(hereafter "Franklin County"), respond to the brief of amicus curiae 

Washington Coalition for Open Government (hereafter "COG"). Amicus 

COG raises issues new to this case regarding the relationship between 

injunctive relief and the Public Records Act. 

Amicus COG reaches beyond the scope of issues raised by the 

litigants before the trial court or the Court of Appeals. Certain of COG's 

arguments are not made in a manner that clearly distinguishes injunction 

proceedings under RCW 42.56.540 from injunction proceedings under 

RCW 42.56.565. Amicus COG's arguments regarding injunction 

proceedings arising out of RCW 42.56.540 do not apply to proceedings 

brought pursuant to RCW 42.56.565. 

This Court should reject any view that injunctive relief pursuant to 

RCW 42.56.565 is limited to actions filed by non~agency third parties. 

See RCW 42.56.565(2)(a) (agency or its representative may request 

injunction). The Court should also be careful to avoid any result that 

would make injunctive relief pursuant to RCW 42.56.565 dependent upon 

a specific PRA exemption "or other statute which exempts or prohibits 

disclosure of specific information or records." RCW 42.56.070(1 ). The 



Court may avoid unintended consequences by limiting its consideration of 

coo~ s amicus brief to the extent that the brief exceeds the issues below. 

II. STATEMENT OF THE CASE 

As set forth in the parties' briefs. 

III. ARGUMENT 

Generally, an amicus curiae cannot raise a new issue or theory that 

has not been placed before the appellate court by the parties. Bldg. Indus. 

Ass'n of Washington v. McCarthy, 152 Wn. App. 720,749,218 P.3d 196 

(2009). "The case must be made by the parties litigant, and its course and 

the issues involved cannot be changed or added to by friends of the court." 

Longv. Odell, 60 Wn.2d 151~ 154,372 P.2d 548 (1962) (internal 

quotation marks and citation omitted). 

"It is further well established that appellate courts will not enter 

into the discussion of points raised only by amicus curiae." Long, 60 

Wn.2d at 154. 

Here, certain issues of COG are entirely its own and do not appear 

in the parties' briefing to this Court. 

Amicus COG argues that the Court of Appeals wrongly decided 

whether it was proper to consider the identity of a PRA requester in 

proceedings conducted under RCW 42.56.540. (Brief of Amicus COG at 

2). But COG departs from the identified issues in this case when it also 
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argues that findings relating to injunctive relief under RCW 42.56.540 

need only be made where a third party seeks an injunction. (!d. at 9). 

From this point, COG asserts that this case presents an opportunity to 

adopt a framework for judicial review under the PRA. (!d. at 11 ). 

According to COG, a set of simple rules will define when and how 

injunctive relief may be obtained by agencies and third parties. (Id. at 12). 

Franklin County agrees with COG that the Couti should decide this 

case on narrow grounds. (Id. at 2). Franklin County contends that this 

view renders COG's exegesis of the broader law of injunctive relief under 

the PRA unnecessary. The future actions of the trial court here may 

require consideration of the proper weight to be placed on a PRA 

requester's identity under RCW 42.56.540. This issue is clearly before 

this Court. But other than finding error by the trial court on this narrow 

point, the Court of Appeals did not address the trial court's temporary 

injunction. Franklin County Sheriff's Office v. Parmelee, 162 Wn. App. 

289, 292, 253 P.3d 1131 (2011) ("We do not disturb the trial court's 

temporary injunction.") 

There is good reason to hew closely to the issues raised in the trial 

couti and the Court of Appeals. Amicus COG points to the "special 

injunction provisions ofRCW 42.56.565" and notes that the County's 

entitlement "to an injunction under RCW 42.56.565 is not presented, and 
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should not be addressed by this Court in this case." (Brief of Amicus 

COG at 13). 

Franklin County agrees. Indeed, injunctive relief pursuant to RCW 

42.56.565 may be a viable option for Franklin County and, as COG notes, 

that issue may be addressed on remand. See, e. g., King County Dep 't of 

Adult and Juvenile Detention v. Parmelee, 162 Wn. App. 337, 254 P.3d 

927 (2011). Because of the absence of a full record of decisionmaking by 

the trial court, this Court should resist use of this case as a means to define 

the availability and role of various forms of injunctive relief under the 

PRA. 

This case does not present the factual or legal context, at least in its 

present posture, for COG to obtain the result it seeks even as to injunctions 

under RCW 42.56.540. Any ruling on the broader availability of 

injunctive relief under the PRA (particularly as to the "special injunction 

provisions" ofRCW 42.56.565) is premature. 

IV. CONCLUSION 

The focus of COG on overarching points of injunctive relief under 

the PRA should not result in an alteration or limitation on the availability 

of injunctive relief pursuant to RCW 42.56.565 where otherwise 

appropriate under existing law. 
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Respectfully submitted this 10111 day of May, 2012. 

~:nlH~··tl-ae-~Gn . .B~~r, LLP 

(.·~~~--
K;;:neii1"\:v. Harper 
WSBA #25578 
Attorneys for Franklin County 
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