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of a law collides with the doctrine that laws are presumed to apply
prospectively); id. at 1487, 182 L.Ed.2d at 485-86 (App. 5-6) (identify'ing
inability to travel temporarily outside United States as a “new disability™
under the test for retroactivity); id. at 1488-1490, 182 L.Ed.2d at 487-88
(App. 6-8) (identifying the pre-enactment crime of moral turpitude as the
“wrongful activity Congress targeted” and as the triggering event for
application of new immigration statute, and thus the event against which
the effective date of the statute is to be compared, for purposes of
determining if application of statute is retroactive); id. passim (holding
that the 1996 law that restricts lawful permanent resident’s ability to tr.avel
based on resident’s 1994 conviction imposes new disability and
constitutes retroactive application of statute).
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NOTICE:

The LEXIS pagination of this document is subject to
change pending release of the final published version.

PRIOR HISTORY: [**¥1]

ON WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE SECOND
CIRCUIT,

Vartelas v. Holder, 620 F.3d 108, 2010 U.S, App. LEXIS
18834 (2d Cir., 2010)

DISPOSITION: 620 F. 3d 108, reversed and re-
manded.
SYLLABUS

[*1480] [**478] Before passage of the Illegal

Immigration Reform and Immigrant Responsibility
[*1481] Act of 1996 (IRIRA), United States immigra-
tion law provided deportation hearings for excludable
aliens who had already entered the United States and
exclusion hearings for excludable aliens seeking entry
into the United States. Lawful permanent residents were
not regarded as making an “entry," upon their return
from “innocent, casual, and brief excursion[s] . . . outside
this country's borders." Rosenberg v. Fleuti, 374 U.S.
449, 462, 83 8. Ct. 1804, 10 L. Ed. 2d 1000. In IRIRA,
Congress abolished the distinction between exclusion
and deportation procedures, creating a uniform "remov~
al" proceeding. See 8 U.S.C. §§ 1229, 12294, Congress
made "admission” the key word, and defined “admis-
sion” to mean "the lawful entry of the alien into the
United States after inspection [**479] and authoriza-

tion by an immigration officer. § 1101(a)(13)(4). This
alteration, the Board of Immigration Appeals (BIA) de-
termined, superseded Flewti. Thus, lawful permanent
residents returning from a trip abroad are now regarded
as seeking admission if they [***2] have "committed an
offense  identified in  section 1182(a)(2)" §
1101(a)(13)(C)(v), including, as relevant here, "a crime
involving moral turpitude , , . or conspiracy to commit
such a crime,” § 1182(a)(2)(4)()).

Petitioner Vartelas, & lawful permanent resident of
the United States since 1989, pleaded gutlty to a felony
(conspiring to make a-counterfeit security) in 1994, and
served a 4-month prison sentence. In the years after his
conviction, and even after [IRIRA's passage, Vartélas
regularly traveled to Greece to visit his aging parents, In
2003, when Vartelas returned from a week-long trip to
Greece, an immigration officer classified him as an alien
seeking "admission" based on his 1994 conviction, At
Vartelas' removal proceedings, his attorneys conceded
removability and requested discretionary rvelief under
former § 212(c) of the Immigration and Nationality Act,
The Immigration Judge denied the request for relief, and
ordered Vartelas removed to Greece, The BIA affirmed.
In 2008, Vartelas filed with the BIA a timely motion to
reopen the removal proceedings, alleging that his previ-
ous attorneys were ineffective for, among other lapses,
conceding his removability, He sought to withdraw
[***3] the concession of removability on the ground that
IIRIRA's new "admission" provision did not reach back
to deprive him of lawful resident status based on his
pre-ITRIRA conviction. The BIA denied the motion, The
Second Circuit affirmed. Rejecting Vartelas' argument
that IIRIRA operated prospectively and therefore did not
govern his case, the Second Circuit reasoned that he had
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not relied on the. prior legal regime at the time he com-
mitted the disqualifying crime.

Held: The impaot of Vartelas' brief travel abroad on
his permanent resident status is determined not. by IIRI-
RA, but by the legal regime in force at the time of his
conviction, Pp, 7-17.

(a) Under the principle against retroactive legislation
invoked by Vartelas, courts read laws as prospective in
application unless Congress has unambiguously in-
structed retroactivity. See Landgraf v. USI Film Prod-
ucts, 511 U.S. 244, 263, 114 8. Ct, 1483, 128 L. Ed. 2d
229, The presumption against retroactive legislation
"embodies a legal doctrine centuries older than our Re-
public." /d, at 265, 114 8. Ct. 1483, 128 L, Ed. 2d 229,
Numerous decisions of this Court have inveoked Justice
Story's formulation for detérmining when a law's retro-
speciive application would collide with the doctrine,
namely, as relevant here, [***4] when such application
would “attac[h] a new disability, in respect to transac-
tions or eonsiderations already past," Society for Propa-
gation of Gospel v. Wheeler, 22 F. Gas, 756, 767, F. Cas,
No. 13156, See, e.g., INS v. St. Cyr, 533 U.S. 289, 321,
{*1482] 121 5. Ct 2271, 150 L. Ed 2d 347, Hughes
Aircraft Co, v, United States ex rel, Schumer, 520 U.S,
939, 947, 117 8. Ct. 1871, 138 L, Ed. 2d 135; Landgraf,
SITUS, at 283, 114 S, Ct. 1483, 128 L. Ed. 2d 229,
Vartelas urges that applying IIRIRA to him would attach
a "new disability," effectively a ban on travel outside the
United States, "in respect to" past events, specifically,
[**480] his offense, guilty plea, conviction, and pun.
ishment, all occurring prior to IIRIRA's passage.

Congress did not expressly prescribe § 1101(a)(13)'s
temporal reach, The Court, therefore, proceeds to the
dispesitive question whether application of TIRIRA's
travel restraint to Vartelas "would have retroactive ef-
fect” Congress did not authorize, See id, at 280, 114 S.
Ct 1483, 128 L, Ed, 2d 229. Vartelas presents a firm
case for application of the antiretroactivity principle,
Beyond genuine doubt § 1707 (a)(13)(C)(v)'s restraint on
lawful permanent residents like Vartelas ranks as a "new
disability." Once able to journey abroad to, e.g., fulfill
religious obligations or respond to family emergencies,
they now face potential banishment, [***5] a severe
sanction. See, e.g., Padilla v. Kentucky, 559 U.S. __,
_ 1308 Ct 1473, 176 L. Ed. 2d 284, The Govern~
ment suggests that Vartelas could have avoided any ad-
verse consequences if he simply stayed at home in the
United States. But losing the ability to travel dbroad is
itself a harsh penalty, made all the more. devastating if it
. means enduring separation from glose family members,

This Court has rejected arguments for retroactivity
in similar cases, see Chew Heong v, United States, 112
US. 536, 559, 5 8. Ct. 255, 28 L. Ed. 770; 8. Cyr, 533

US., at 321-323, 121 8. Ct, 2271, 150 L, Ed. 2d 347, and
in cases in which the loss at stake was less momentous,
see Landgraf, 511 U.S., at 280-286, 114 8. Ct. 1483, 128
L. Ed 2d 229; Hughes Aircraft, 520 U.S., at 946-950,
1178, Ct. 1871, 138 L. Ed. 2d 135.

(b) The Court finds disingenuous the Government's
argument that no retroactive effect is involved in this
case because the relevant ovent.is the alien's post-IIRIRA
return to the United States, Vartelas' return occasioned
his treatment as a new entrant, but the reason for his
"hew disability"” was his pre-IIRIRA conviction. That
past misconduct is the wrongful activity targeted by §
1101(a)(13)(C)(v). Pp. 1113,

(¢) In determining that the change IIRIRA wrought
had no retroactive effect, the Second Circuit homed in on
the words "committed [***6] an offense" n §
1101(a)(13)(C)(v). 1t reasoned that reliance on the prior
law is essential to application of the antiretroactivity
principle, and that Vartelas did not commit his erime in
reliance on immigration laws, This reasoning is doubly
flawed. A party Is not required to show reliance on the
prior law in structuring his conduct. See, e.g., Landgraf
511 US, at 282, n, 35, 114 8. Ct. 1483, 128 L, Fd. 2d
229, In any event, Vartelas likely relied on then-existing
immigration law, and this likelihood strengthens the case
for reading a newly enacted law prospectively, St Cyr is
illustrative, There, a lawful permanent resident pleaded
guilty to a criminal charge that made him deportable,
Under the immigration law in effect when he was con-
victed, he would have been eligible to apply for a waiver
of deportation, But his removal proceeding was com-
menced after [IRTRA withdrew that dispensation, Disal-
lowance of discretionary waivers attached a new disabil-
ity to past conduct, 533 U.S., at 321, 121 S. Ct. 227],
150 L. Ed. 2d 347, Aliens like St. Cyr "almost certainly
relied upon th{e] likelihood [of receiving discretionary
relief] in deciding [to plead guilty, thereby] [**481]
forgo[ing] their right to a trial," id, ar 325, 121 S. Ci.
2271, 150 L. Ed 2d 347, Because applying the IIRIRA
withdrawal [***7] to St. Cyr would have an “"obvious
and severe retroactive effect,” {*1483] ibid., and Con-
gress made no such intention plain, /bid., n. 55, the prior
law governed St. Cyr's case. Vartelas' case is at least as
clear as St. Cyr's for declining to apply a new law retro-
actively, St. Cyr could seek only the Attorney General's
discretionary dispensation, while Vartelas, underFleuts,
wag free, without seeking an official's permission, to
make short trips to see and assist his parents in Greece,
The Second Circuit. compounded its initial misperception
of the antiretroactivity principle by holding otherwise,
Fleuri continues to govern Vartelas' short-term travel. Pp.
14-17.

620 F, 3d 108, reversed and remanded.
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COUNSEL: Stephanos Bibas argued the cause for peti-
tioner,

Eric D. Miller argued the cause for respondent.

JUDGES: GINSBURG, J., delivered the opinion of the
Court, in which ROBERTS, C. J,, and KENNEDY,
BREYER, SOTOMAYOR, and KAGAN, 17, joined.
SCALIA, J,, filed a dissenting opinion, in which
THOMAS and ALITO, JI,, joined.

OPINION BY: GINSBURG

OPINION

JUSTICE GINSBURG delivered the opinion of the
Court,

Panagis Vartelas, a native of Greece, became a law-
ful permanent resident of the Unitéd States in 1989, He
pleaded guilty to a felony (conspiring to make a counter-
feit security} in 1994, and served a prison sentence of
four months for [***8] that offense, Vartelas traveled to
Greece in 2003 to visit his parents. On hig return to the
United States a week later, he was treated as an inadmis-
sible alien and placed in removal proceedings, Under the
law governing at the time of Vartelas' plea, an alien in
his situation could travel abroad for brief periods without
jeopardizing his resident alien status. See 8 US.C. §
1101(a)(13) (1988 ed), as construed in Rosenberg v.
Fleutl, 374 U.S. 449, 83 8. C1. 1804, 10 L. Ed. 2d 1000
(1963).

In 1996, Congress enacted the Tllegal Immigration
Reform and Immigrant Responsibifity Act (IIRIRA), 110
Stat, 3009-546. That Act effectively preciuded foreign
travel by lawful permanent residents who had a convic-
tion like Vartelas'. Under IIRIRA, such aliens, on return
from a sojourn abroad, however brief, may be perma-
nently removed from the United States, See 8 U.S.C. §
110Ma)(13)C)(v); § 1182(a)(2).

This case presents a question of retroactivity not ad-
dressed by Congress: As to a lawful permanent resident
convicted of a crime before the effective date of IIRIRA,
which regime governs, the one in forge at the time of the
conviction, or [IRIRA? If the former, Vartelas' brief trip
abroad would not disturb his lawful permanent resident
[¥**%9] status, If the latter, he may be denied reentry, We
conclude that the relevant provision of TIRIRA, [*1484]
§ 1101¢a)(13)(C)(v), attached a new disability (denial of
reentry) in respect to past events (Vartelas' pre-IIRIRA
offense, plea, and conviction). Guided by the deeply
rooted presumption against retroactive legislation, we
hold that § 7101(a)(13)(C)(v) does not apply to Vartelas'
conviction. The impact of Vartelas' brief travel abroad on
his permanent resident status is [**482] theréfore de-

termined not by IIRIRA, but by the legal regime in force
at the time of his conviction,

i
A

Before IIRIRA's passage, United States immigration
law established "two types of proceedings in which al-
fens can be denled the hospitality of the United States:
deportation hearings and exclusion hearings," Landon v.
Plasencia, 459 U.S, 21, 25, 103 8. Ct. 321, 74 L. Ed. 2d
21 (1982) . Exclusion hearings were held for certain al-
iens seeking entry to the United States, and deportation
hearings were held for certain aliens who had already
entered this country, See /bid,

Under this regime, "entry" into the United States
was defined as "any coming of an allen into the United
States, from a foreign port or place” & USC. §
1101(a)(13) (1988 ed). The statute, [**¥10] however,
provided an exception for lawful permanent residents;
aliens lawfully residing here were not regarded as mak-
ing an "entry" if their "departure to a foreign port ot
place , . . was not intended or reasonably to be expected
by [them] or [their] presence in a foreign port orplace . .
. was not voluntary," Ibid, Interpreting this cryptic provi-
sion, we held in Flewti, 374 U.S., at 461-462, 83 S, Ct.
1804, 10 L, Ed, 2d 1000, that Congress did not intend to
exclude aliens long resident in the United States upon
their return from "innocent, casual, and brief excursion[s)
. .. outside this country's borders." Instead, the Court
determined, Congress meant to rank a once-permanent
Tesident as & new entrant only when the foreign excur-
sion "meaningfully interraptfed] . . . the alien's [U.S,]
residence." /d,, at 462, 83 S, C1. 1804, 10 L, Ed. 2d 1000,
Absent such "disruptifon]" of the allen's residency, the
alien would not be "subject , . . to the consequences of an
‘entry' into the country on his return.” /bid, !

1  The dissent appears driven, in no small
measure, by its dim view of the Court's opinion in
Fleuti, See post, at 6 ("same instinct” operative in
Fleuti and this case).

In 1IRIRA, Congress abolished the distinction be-
tween exclusion and deportation [*¥*11] procedures
and created a uniform proceeding known as "removal.”
See 8 US.C, §§ 1229, 1229a; Judulang v.’ Holder, 565
US __, __, 1328 Ct 476, 476-477, 181 L, Ed. 2d
449, 453-454 (2011), Congress made "admission" the
key ‘word, and defined admission to mean "the lawful
entry of the allen into the United States after inspection
and authorization by an immigration officer."
§1101(a)(13)(4). This alteration, the Board of Immigra-
tion Appeals (BIA) determined, superseded Fleutl, See
In re Collado-Munoz, 21 1. & N. Dec. 1061, 1065-1066
(1998) (en banc), * Thus, lawful [*1485] permanent
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residents returning post-IIRIRA, like Vartelas, may be
required to "Mseelk] an admission' into the United States,
without regard to whether the alien's departure from
[**483] the United States might previously have been
ranked as 'brief, casual, and innocent' under the Fleuti
doctrine." Id,, ar 1066,

2 The BIA determined that the Fleuti doctrine
no longer held sway because it was rooted in the
"ne longer existent definition of 'entry' in [the
INAY" 21 1. & N, Dec., at 1065. The Board also
noted that "Congress . . . amended. the law to ex-
pressly preserve some, but not all, of the Fleuti
doctrineg" when it provided that a lawful perma-
nent resident absent [*¥**12] from the United
States for less than 180 days would not be re-
garded as secking an admission except in certain
enumerated circumstances, among them, prior
commission of a crime of moral turpitude, See
ibid, (citing 8 U.S.C. § 1101(a)(13)(C)(ii)),

Vartelas does not challenge the ruling in
Collado-Munoz. We therefore assume, but do not
decide, that URIRA's amendments to §
1101(a)(13)(A) abrogated Fleuti,

An alien seeking "admission” to the United States is
subject to various requirements, see, e.g., § /181(a), and
cannot gain entry if she is deemed "inadmissible” on any
of the numerous grounds set out in the immigration stat-
utes, see § /782, Under IIRIRA, Tawful permanent resi.
dents are regarded as seeking admission {nto the United
States if they fall into any of six enumerated categories, §
1101(a)(13)(C). Relevant here, the fifth of these catego-
ries covers aliens who "“ha[ve] commiitted an offense
identified in sectlon 1182(a)(2) of this title."
$1101(a)(13)(C)(v). Offenses in this category include "a
crime involving moral turpitude (other than a purely po-
litical offense) or an attempt or conspiracy to commit
such a crime," § 1182(a)(2)(A)(D).

In sum, before IIRIRA, lawful permanent residents
[***13] who had committed a crime of moral turpitude
could, under the Flewt! doctiine, return from brief trips
abroad without applying for admission to the United
States. Under IIRIRA, such residents are subject to ad-~
mission procedures, and, potentially, to removal from the
United States on grounds of inadmissibility. ?

3 Although IIRIRA created a uniform removal
procedure for both excludable and deportable al-
fens, the list of criminal offenses that subject al-
iens to exclusion remains separate from the list of
offenses that render an alien deportable. These
lists are "sometimes overlapping and sometimes
divergent." Judulang v. Holder, 565 US. __,
s 1325 C1 476, 477, 181 L. Ed..2d 449, 454

(2011), Pertinent here, although a single crime
involving moral turpitude may render an alien
inadmissible, it would not render her deportable.
See 8§ US.C. § 1182(a)(2) (listing excludable
crimes); § 1227(a)(2) (listing deportable crimes),

B

Panagis Vartelas, born and raised in Greece, has ve-
sided in the United States for over 30 years. Originally
admitted on a student visa issued in 1979, Vartelas be-
came a lawful permanent resident in 1989. He currently
lives in the New York area and works as a sales manager
for a roofing company.

In [**%14] 1992, Vartelas opened an auto body
shop in Queens, New York. One of his busiriess partners
used the shop's photocopier to make counterfelt travelers'
checks. Vartelas helped his partmer perforate the sheets
into individual checks, but Vartelas did not sell the
checks or receive any money from the venture, In 1994,
he pleaded guilty to conspiracy to make or possess
counterfeit securities, in violation of /8§ U.S.C. § 371. He
was sentenced to four months' incarceration, followed by
two years' supervised release.

Vartelas regularly traveled to Greece to visit his ag-
ing parents in the years after his 1994 conviction; even
after the passage of IIRIRA in 1996, his retum to the
United States from these visits remained uneventful, In
January 2003, however, when Vartelas retumned from a
week-long trip to Greece, an immigration officer classi-
fied him as an alien seeking "admission.," The officer
based this classification on Vartelag' 1994 conviction,
See United States ex rel, Volpe v.Smith, 289 U.S. 422,
423,53 8. C1. 665, 77 L. Ed. 1298 (1933) (counterfeiting
ranks as a crime of moral turpitude).

At Vartelas' removal proceedings, his initial attorney
conceded removability, [**484] and requested discre-
tionary relief from removal [¥1486] under [***1S]
the former § 212(c) of the Immigration and Nationality
Act (INA), See 8 U.S.C. § 1182(c) (1994 ed.) (repealed
1996). This attorney twice fuiled to appear for hearings
and once failed to submit a requested brief. Vartelas en-
gaged a new attorney, who continued to ¢concede remov-
ability and to request discretionary relief. The Immigra-
tion Judge denied the request for relief, and ordered Var-
telag removed to Greece. The BIA affirmed the Immigra-
tion Judge's deeision.

In July 2008, Vartelas filed with the BIA a timely
motion to reopen the removal proceedings, alleging that
his previous attorneys were ineffective for, among other
lapses, conceding his removability, He sought to with-
draw the concession of removability on the ground that
IIRIRA's new "admission" provision, codified at §
1101(a)(13), did not reach back to deprive him of lawful

App. 4



Page 5

132 8. Ct. 1479, *; 182 L. Ed. 2d 473, **,
2012 U.S, LEXIS 2540, ***; 80 U.S.L.W. 4281

resident status based on his pre-IIRIRA conviction, The
BIA denied the motion, declaring that Vartélas had not
been prejudiced by his lawyers' performance, for no legal
authority prevented the application of 1TRIRA to Var-
telas' pre-IIRIRA conduct.

The U.S, Court of Appeals for the Second Circuit
affirmed the BIA's decislon, agreeing that Vartelas had
failed [***16] to show he was prejudiced by his attor-
neys' allegedly ineffective performance. Rejecting Var-
telas' argument that IIRIRA operated progpectively and
therefore did not govern his case, the Second Circuit
reasoned that he had not relied on the prior legal regime
at the time he committed the disqualifying crime. See
620 F.3d 108, 118-120 (2010).

In so ruling, the Second Circuit created a split with
two other Circuits, The Fourth and Ninth Circuits have
held that the. new § 1701(a)(13) may not be applied to
lawful permarent residents who committed crimes listed
in § 1182 (among them, crimes of moral turpitude) prior
to TIRIRA's enactment, See Olatunfi v. Asherofi, 387
F.3d 383 (CA4 2004); Camins v. Gonzales, 500 F.3d 872
(CA9 2007), We granted certiorari, 564 U.S. __, 1328
Ct. 70, 180 L. Ed. 2d 939(2011), to resolve the conflict
among the Cireuits,

11

As earlier explained, see supra, at 2-4, pre-IIRIRA,
a resident alien who once committed a crime of moral
turpitude could travel abroad for short duratiens without
jeopardizing his status as a lawful permanent resident.
Under [IRIRA, on return from foreign travel, such an
alien is treated as a new arrival to our shores, and may be
removed from the United States, Vartelas does [¥**17]
not question Congress' authority to restrict reentry in this
manner. Nor does he contend that Congress could not do
so retroactively, Instead, he invokes the principle against

retroactive legislation, under which courts read laws as -

prospective in application unless Congress has unam-
biguously instructed retroactivity, See Landgraf v. US!
Film Products, 511 US. 244, 263, 114 8. C1. 1483, 128
L. Ed. 2d 229 (1994),

The presumption against retroactive legislation, the
Court recalled in Landgrgf, "embodies a legal dootrine
centuries older than our Republic." Id, at 265, 114 8. Ct.
1483, 128 L. Ed. 2d 229. Several provisions of the Con-
stitution, the Court noted, embrace the doctrine, among
them, [**48%] the Ex Post Facto Clause, the Contract
Clause, and the Fifth Amendment's Due Process Clause.
Id, at 266, 114 8. Ct. 1483, 128 L. Ed. 2d 229, Numer-
ous decisions of this Court repeat the classic formulation
Justice Story penried for determining when retrospective
application of a law would collide with the doctrine. It
would do so, Story stated, when such application would
"tak[e] away or impai[r] vested rights acquired under

existing laws, or creat{e] a new obligation, impos[e] a
new [*1487] duty, or attac[h] a new disability, in re-
speot to transactions or considerations already past." So-
clety for Propagation of Gospel v. Wheeler, 22 F. Cas,
756, 767, F. Cas. No. 13156 (No. 13,156) [***18] (CC
NH 1814). See, e.g,, INS v. St. Cyr, 533 U.S. 289, 321,
121 8. Ct, 2271, 150 L. Ed. 2d 347 (2001) (invoking
Story's formulation); Hughes Aircraft Co. v. United
States ex rel, Schumer, 520 U.S. 939, 947, 117 8. Ct.
1871, 138 L. Ed. 2d'135 (1997); Landgraf, 511 US., at
283,114 8. Ct. 1483, 128 L. Ed. 2d 229.*

4 The dissent asserts that Justice Story's opin-
fon "bear[s] no relation to the presumption
against retroactivity,” Post, at 6. That is a bold
statement in view of this Court's many references
to Justice Story's formulation in cases involving
the presumption that statutes operate only pro-
spectively in the absence of a clear congressional
statement to the contrary,

Vartelas urges that applying IIRIRA to him, rather
than the law that existed at the time of his conviction,
would aftach a "new disability," effectively a ban on
travel outside the United States, "in respect to [events] . .
. already past," i.e,, his offense, guilty plea, conviction,
and punishment, all occurring prior to the passage of
TIRIRA. In evaluating Vartclas' argument, we note first a
matter not disputed by the Government: Congress did not
expressly prescribe the temporal reach of the IIRIRA
provision in question, 8 US.C. § 1101(a)(13). See
Landgraf, 511 U.S,, at 280, 114 8. Ct, 1483, 128 L. Ed,
2d 229 (Court asks first "whether Congress has [***19)
expressly prescribed [new § [/01(a)(13)'s] proper
reach"); Brief for Respondent 11 (Court's holding in INS
v, St. Cyr, 533 U.S., at 317-320, 121 S. C1. 2271, 150 L.
Ed, 2d 347, "compels the conclusion that Congress has
not 'expressly prescribed the statute's proper reach™
(quoting Landgrqf, 511 U.S., at 280, 114 8. Ct. 1483,
128 L. Ed, 2d 229)). Several other provisions of IIRIRA,
in contrast to § //01(a)(13), expressly direct retroactive
application, eg, 8 US.C. § 1101(a)(43) (ITRIRA's
amendment of the "aggravated felony" definition applies
expressly to "conviction[s] . . . entered before, on, or
after" the statute's enactment date (internal quotation
marks omitted)), See St. Cyr, 533 U.S., ar 319-320, 121
S, Ct 2271, 150 L. Ed, 2d 347, and n, 43 (setting out
further examples). Accordingly, we proceed to the dis.
positive question whether, as Vartelas maintaing, appli-
cation of IIRIRA's travel restraint to him "would have
retroactive effect” Congress did not authorize, See
Landgraf, 511 U.S., at 280, 114 S, Ct. 1483, 128 L. Ed.
2d 229.

5 InSt Cyr, 533 US, at 317-320, 121 8. Cl.
2271, 150 L. Ed, 2d 347, we rejected the Gov-
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ernmient's contention that Congress directed ret-
roactive application of IIRIRA in {ts entivety.

Vartelas presents a firm case for application of the
antiretroactivity principle. Neither his sentence, nor the
immigration law in effect [***20] when he was con-
victed and sentenced, blocked him from occasional visits
to his parents in Greece. Current § 1101(a)(13)(C)(v), if
applied to him, [**486] would thus attach "a new dis-
ability" to conduct over and done well before the provi-
sion's enactment.

Beyond genuine doubt, we note, the restraint §
1101{a)(13)(C)(v) places on lawful permanent residents
like Vartelas ranks as a "new disability.” Once able to
Journey abroad to fulfill religious obligations, attend fu.
nerals and weddings of family members, tend to vital
financial interests, or respond to family emergencies,
permanent residents situated as Vartelas is now face po-
tential banishment, We have several times recognized the
severity of that sanction, See, e.g., Padilla v. Kentucky,
359 US. __, __, 1308 Cr 1473, 1478, 1481, 176 L.
Ed 2d 284, 291-292, 293 (2010),

It is no answer to say, as the Government suggests,
that Vartelag could have avoided any adverse conse-
quences if he simply stayed at home in the United States,
his residence for 24 years prior to [*1488] his 2003
visit to his parents in Greece. See Brief in Opposition 13
(Vartelas "could have avoided the application of the stat-
ute . . . [by] refrain[ing] from departing from the United
States (or from returning to the [***21] United States)
"); post, at 3, Loss of the ability to travel abroad is itself
& harsh penalty, ¢ made all the more devastating if it
means enduring separation from close family members
living abroad. See Brief for Asian American Justice
Center ot al. as Amici Curiae 16-23 (describing illustra-
tive cases). We have rejected arguments for retroactivity
in similar cases, and In cases in which the loss at stake
was less momentous,

6 See Kent v. Dulles, 357 US. 116, 126, 78 S,
Cr 1113, 2 L. Ed. 2d 1204 (1958) ("Freedom of
movement across frontiers . . , may be as close to
the heart of the individual as the choice of what

he eats, or wears, or reads."); Aptheker v. Secre-

tary of State, 378 U.S. 500, 519-520, 84 S. Ct.
1639, 12 L. Ed. 2d 992 (1964) (Douglas, J., con.
curring) (right to travel, "at home and abroad, is
important for ., , business[,] . . . cultural, politi-
cal, and social activities--for all the commingling
which gregarious man enjoys").

In Chew Heong v. United States, 112 U.S. 536, 5 S.
Ct, 255, 28 L. Ed, 770 (1884), a pathmarking decision,
the Court confronted the "Chinese Restriction Act,"
which barred Chinese laborers from reentering the Unit-

ed States without a certificate issued on their departure,
The Court held the reentry bar inapplicable to aliens who
had left [*¥*22] the country prior to the Act's passage
and tried to return afterward without a certificate, The
Act's text, the Court observed, was not "so ¢lear and pos-
itive as to leave no room to doubt [retroactive applica-
tion] was the intention of the legislature.” /d, at 559, 5 S.
Ct. 255, 28 L. Ed. 770,

In Landgraf, the question was whether an amend-
ment to Title VII's ban on employment discrimination
authorizing compensatory and punitive damages applied
to pre-enactment conduct, The Court held it did not. No
doubt the complaint against the employer ¢harged dis-
crimination that vielated the Act at the time it occurred,
But compensatory and punitive damages were not then
available remedies. The later provision for such damag-
es, the Court determined, operated prospectively only,
and did not apply to employers whose discriminatory
conduet oceurred prior to the amendment. See 577 U.S.,
at 280-286, 114 8. C1, 1483, 128 L. Ed, 2d 229. And in
Hughes Aircrgft, the Court held that a provision remov-
ing an affirmative defense to qui tam suits did not apply
to pre-enactment fraud, As in Landgraf, [**487] the
provision attached "a new disability" to past wrongful
conduct and therefore could not apply retrospectively
unless Congress clearly manifested such an intention,
Hughes Aircrafi, 520 U.S., at 946-950, 117 8. Ci. 1871,
138 L. Ed. 2d 135,

Most [***23] recently, in St. Cyr, the Court took
up the case of an alien who had entered a plea to a de-
portable offense. At the time of the plea, the alien was
eligible for discretionary relief from deportation, IIRI-
RA, enacted after entry of the plea, removed that eligi-
bility. The Court held that the TIRIRA provision in point
¢ould not be applied to the alien, for it attached a "new
disability" to the guilty plea and Congress had not in-
structed such a result, 533 U.S, ar 321-323, 121 8. Ct.
2271, 150 L. Ed. 2d 347.

m

The Government, echoed in part by the dissent, ar-
gues that 1o retroactive effect is involved in this case, for
the Legislature has not attached any disability to past
conduct, Rather, it has made the relovant event the alien's
post-IIRIRA act of returning to the United States, See
Brief for Respondent 19-20; post, at 3. We find this ar-
gument disingenuous. Vaitelas' return to the United
States occasioned his treatment as a new entrant, but
[*1489] the reason for the "new disability" imposed on
him was not his lawful foreign travel. It was, indeed, his
conviction, pre-lIRIRA, of an offense qualifying as one
of moral turpitude. That past misconduct, in other words,
not present travel, is the wrongful activity Congress tar-
geted [¥**24)in § 7101 (a)(13)(C)(v).
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The Government observes that lower courts have
upheld Racketeer Influenced and Corrupt Organizations
Act prosecutions that encompassed pre-enactment con-
duct. See Brief for Respondent 18 (citing United States v.
Brown, 535 F.2d 407, 416-417 (CAS 1977), and United
States v. Campanale, 518 F.2d 352, 364-365 (CA9 1975)
(per curiam) ). But those progsecutions depended on
criminal activity, ie., an act of racketeering occuring
after  the provision's effective date. Section
1101(a)(13)(C)(v), in contrast, does not require any
showing of criminal conduct postdating IIRIRA's enact-
ment.

Fernandez-Vargas v, Gonzales, 548 U.S, 30, 126 §,
Cr. 2422, 165 L. Ed, 2d 323 (2006), featured by the
Government and the dissent, Brief for Respondent 17,
36-37; post, at 3, is similarly inapposite. That case in-
volved 8 U.S.C. § 123/(a)(5), an IIRIRA addition, which
provides that an alien who reenters the United States
after having been removed can be removed again under
the same removal order, We held that the provision could
be applied to an alien who reentered illegally before
TIRIRA's enactment. Explaining the Court's decision, we
said: “[The conduct of remaining in the country . . , is
the predicate action; the statute [***25] applies to stop
an indefinitely continuing violation , , ., It is therefore
the alien's choice to continue his illegal presence . . .
after the effective date of the new la[w] that subjects him
to the new . . . legal regime, not a past act that he is
helpless to undo." 548 U.S., at 44, 126 S. C1. 2422, 165
L. Ed, 2d 323 (emphasis added), Vartelas, we have sev-
eral times stressed, engaged in no criminal activity after
[IRIRA's passage, He simply took a brief trip to Greece,
anticipating a return without incident as. in past visits to
his parents, No "indefinitely continuing” crime occurred;
instead, [**488] Vaurtelas was apprehended because of
‘a pre-TIRIRA crime he was "helpless to undo." /bid.

The Government further refers to lower court deei-
sions in cases involving /8 U.S.C. § 922(g), which pro-
hibits the possession of firearms by convicted felons,
Brief for Respondent 18-19 (citing United States v.
Pfeifer, 371 F.3d 430, 436 (CA8 2004), and United
States v. Hemmings, 258 F.3d 587, 594 (CA7 2001)),
"[L]ongstanding prohibitions on the possession of fire-
arms by felons," District of Columbida v, Heller, 554 U.S.
570, 626, 128 8, Ct. 2783, 171 L. Ed, 2d 637 (2008),
however, target a present danger, ie., the danger posed
by felons who bear arms, See, e.g., Pfeifer, 371 F. 3d, at
436 [***26] (hazardous conduct that statute targets
"ocourred after enactment of the statute"); Omnibus
Crime Conttol and Safe Strests Act of 1968, § 1201, 82
Stat. 236 (noting hazards involved when felons possess
firearms), 7

7 The dissent, see post, at 6, notes two statutes
of the same genre: laws prohibiting persons con-
victed of a sex crime against a victim under 16
years of age from working in jobs involving fre-
quent contact with minors, and laws prohibiting a
person "who has been adjudicated as a mental
defective or who has been committed to a mental
institution" from possessing guns, 18 U.S.C. §
922(g)(4). The dissent is correct that these stat-
utes do not operate retroactively, Rather, they
address dangers that aris¢ postenactment: sex of-
fenders with a history of child mdlestation work-
ing in close proximity to children, and mentally
unstable persons purchasing guns, The act of fly-
Ing to Greece, in contrast, does not render a law-
ful permanent resident like Vartelas hazardous.
" Nor s it plausible that Congress' solution to the
problem of dangerous lawful permanent residents
would be to pass a law that would deter such
persons from ever leaving the United States.

As for student loans, it is unlikely [¥¥*27]
that the provision noted by the dissent,.20 US.C.
§ 1091(r), would raise retroactivity questions in
the first place, The statute has a prospective
thrust. It concerns "[s]uspension of eligibility"
when s student receiving a college loan commits
a drug crime, The suspension runs "from the date
of thle] conviction" for specified periods, e.g.,
two years for a second offense of possession,
Moreover, eligibility may be restored before the
period of ineligibility ends if the student estab-
lishes, under preseribed criteria, his rehabilita-
tion,

{*1490] Nor do recidivism sentencing enhance-
ments support the Government's position, Enhanced
punishment imposed for the later offense ™is not to be
viewed. as . . . [an] additional penalty for the earlier
crimes,’ but instead, as a 'stiffened penalty ‘for the latest
crime, which is considered to be an aggravated offense
because [it is] a repetitive one,"" Witte v. United States,
515 US. 389, 400, 115 8. C. 2199, 132 L, Ed. 2d 351
(1995) (quoting Gryger v. Burke, 334 U.S. 728, 732, 68
S. Ct 1256, 92 L. Ed, 1683 (1948)). In Vartelas' case,
however, there is no "aggravated , . . repetitive” offense,
Thiere is, in contrast, no post-IIRIRA criminal offense at
all, Vartelas' travel abroad and returti are "innocent” acts,
sce [Y¥%28| Fleuti, 374 U.S., at 462, 83 8. Ct. 1804, 10
L. Ed. 2d 1000, burdened only because of his pre-1JRIRA
offense,

In sum, Vartelas' brief trip abroad post-IIRIRA in-
volved no criminal infraction. ITRIRA disabled him from
leavinig the United States and returning as a lawful per-
manent resident, That new disability rested not on any
continuing criminal activity, but on a single erime com-
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mitted years before JIRIRA's enactmient. The antiretroac-
tivity principle instructs against application of the new
prosctiption to render Vartelas a first-time arrival at the
country's gateway,

v

The Second Circuit homed in on the words "com-
mitted an offense" in § 1/0/(a)(13)(C)(v) in determining
[**489] that the change IIRIRA wrought had no retro-
active effect, 620 F. 3d, at 119-12], It matters not that
Vartelas may have relied on the prospect of continuing
visits to Greece in deciding to plead guilty, the court
reasoned. "[IJt would border on the absurd,” the court
observed, "to suggest that Vartelas committed his coun-
terfeiting crime in reliance on the immigration laws." /d,
at 120, This reasoning is doubly flawed.

As the Government acknowledges, "th[is] Court has
not required a party challenging the application of a stat-
ute to show [he relied on prior [¥**29] law] in struc-
turing his conduct." Brief for Respondent 25-26, In
Landgrqf, for example, the issue was the retroactivity of
compensatory and punitive damages as remedies for em-~
ployment discrimination, "[Clongerns of , , . upsectting
expectations are attenuated in the case of intentional em-
ployment discrimination,” the Court noted, for such dis-
crimination "has been unlawful for more than a genera-
tion," 511 U.S., ar 282, n. 35, 114 8. Ct, 1483, 128 L. Ed.
2d 229, But "[e]ven when the conduct in question is
morally reprehensible or illegal," the Court added, "a
degree of unfairness is inherent whenever the law im-
poses additional burdens based on conduct that occurred
in the past," Jd, at 283, n. 35, 114 S. Ct. 1483, 128 L. Ed.
2d 229. And in Hughes Aircraft, the Court found that
Congress' 1986 removal of a defense to a gui tam astion
did not apply to pre-1986 conduct in light of the pre-
sumption against retroactivity, 520 U.S,, at 941-942, 117
S.Ct 1871, 138 L, Ed. 2d 135.* [*1491] Asin Land-
gra/, the relevant conduct (submitting a false claim) had
been unlawful for decades. See 520 U.S., at 947, 117 &.
Ct. 1871, 138 L. Ed. 2d 1335,

8 The deleted defense permitted qui tam de-
fendants to escape liability if the information on
which a private plaintiff (relator) relied was al-
ready in the Government's possession. Detri-
mental reliance was [***30] hardly apparent,
for the Government, both before and after the
statutory change, could bring suit with that in-
formation, and "the monetary lability faced by [a
False Claims Act] defendant is the same whether
the action is brought by the Government or by a
qui tam relator, 520 US, at 948, 117 S. CL
1871, 138 L. Ed. 2d 135.

The operative presumption, after all, is that Con-
gress intends its laws to govem prospectively only. See
supra, at 7, "It is a strange 'presumption," the Third Cir-
cuit commented, "that arises only on . , . a showing [of]
actual reliance," Ponnapula v. Ashorofi, 373 F.3d 480,
491 (2004), The essential inquiry, as stated. in Landgrg/,
S1TUS., at 269-270, 114 S. Ct, 1483, 128 L. Ed. 2d 229,
is "whether the new provision sattaches new legal conse-
quences to events completed before its enactment." That
is just what occurred here.

In any event, Vartelas likely relied on then-existing
immigration law, While the presumption against retroac-
tive application of statutes does not require a showing of
detrimental reliance, see Olatunfi, 387 F. 3d, at 389-395,
reasonable reliance has been noted among the "familiar
considerations” animating the presumption, see Land-
graf, S11 US., at 270, 114 8. Ct, 1483, 128 L. Ed, 2d 229
(presumption reflects "familiar considerations of fair
[***31] notice, reasonable reliance, and settled expecta-
tions"). Although not a necessary predicate for invoking
the antiretroactivity principle, the likelihood of reliance
on prior law strengthens the case for reading a newly
enacted law prospectively, See Qlatunfi, 387 F. 3d, at
393 (discussing St. Cyr),

[**¥490] St Cyr is illustrative. That case involved
a lawful permanent resident who pleaded guilty to a
¢riminal charge that made him deportable. Under the
immigration law in effect when he was convicted, he
would have been eligible to apply for a waiver of depor-
tation. But his remaval proceeding was commenced after
Congress, in IIRIRA, withdrew that dispensation. Disal-
lowance of discretionary waivers, the Court recognized,
"attache[d] a new disability, in respect to transactions or
considerations already past.” 333 U.S, at 321, 121 8. Ct.
2271, 150 I, Ed. 2d 347 (internal quotation marks omit-
ted). Aliens like St. Cyr, the Court observed, "almost
certainly relied upon the] likelihood [of receiving dis-
cretionary relief] in deciding [to plead guilty, thereby]
forgo[ing] their right to a trial." /d, ar 325, 121 8. Ct.
2271, 150 L, Ed, 2d 347} Hence, applylng the IIRIRA
withdrawal to St. Cyr would have an "obvious and severe
retroactive effect.” Jbid, Because Congress [***32]
made no such intention plain, #bid, n. 55, we held that
the prior law, permitting relief from deportation, gov-
ermed St. Cyr's case,

9 "There can be little doubt," the Court noted
m St Cyr, "that, as a general matter, alien de-
fendants considering whether to enter into a plea
agreement are acutely aware of the Immigration
consequences of their convictions." 533 U.S, af
322, 121 8. Ct. 2271, 150 L. Ed. .2d 347, Indeed,
"[p]reserving [their] right to remain in the United
States may be more important to [them] than any
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potential jail sontence." Ibid. (internal quotation
marks omitted), See Padilla v. Kentucky, 559
US. __, __, 1308 Ct 1473, 1478-1480, 175
L. Ed 2d 284, 291-292 (2010) (holding that
counsel has a duty under the Sixth Amendment to
inform a noncitizen defendant that his plea would
make him eligible for deportation).

As to retroactivity, one might think Vartelas' case
even easier than St, Cyr's. St. Cyr could seck the Attor-
ney General's disoretionary dispensation. Vartelas, under
Fleuti, was free, without seeking an official's permission,
to make trips of short duration to see and assist his par-
ents in  [¥1492] Greece. ** The Second Circuit thought
otherwise, compounding its initial misperception (treat-
ing reliance as essential to application of [***33] the
antiretroactivity principle), The deportation provision
involved in St. Cyr, 8 US.C. § 1229b(a)(3), referred to
the alfen's "convict[ion]" of a crime, while the statutory
. words sub judice in Vartelas' case were "committed an
offense." § 1101(a)(13)(C)(v); see supra, at 12-13."" The
practical difference, so far as retroactivity is concerned,
escapes from our grasp, Ordinarily, to determine whether
there is clear and convincing evidence thdt an alien has
committed a qualifying crime, the immigration officer at
the border would check the alien's records for a convic-
tion, He would hot call into session a plepowder court®
to entertain a plea or conduct a trial,

10 Armed with knowledge that a guilty plea
would preclude travel abroad, aliens like Vartelas
might endeavor to negotiate a plea to a nonex-
cludable offense--in Vartelas' case, e.g., posses-
sion of counterfeit securities--or exercise a right
to trial,

11 After the words "committed an offense,” §
1101 (a)(13)(C)(%)'s next words are "identified in
section 1182(a)(2)." That section refers to "any
alien convicted of, or who admits having com-
mitted," inter alia, "a crime involving moral tur-
pitude." § 1182(a)(2)(4)())(]) (emphasis added).
[*¥%34] The entire § 1101(a)(13)(C)(v) phrase
“committed an offense identified in section
1182(a)(2)," on straightforward reading, appears
1o advert to a lawfal permanent resident who has
been convicted of an offense under § 1782(a)(2)
(or admits to one).

12 Piepowder ("dusty feet") courts were tems-
porary mercantile courts held at trade fairs in
Medieval Europe; local merchants and guild
members would assemble to hesr commercial
disputes, These courts provided fast and informal
resolution of trade conflicts, settling cases "while
the merchants' feet were still dusty." Callahan,
Medieval Church Nerms and Fiduciary Duties in
Partnership, 26 Cardoza L. Rev. 215, 235, and n,

99 (2004) (internal quotation marks omitted)
(quoting H, Berman, Law and Revolution: The
Formation of the Western Legal Tradition 347
(1983)).

[**491] Satisfied that Vartelas' case is at least as
clear as St. Cyr's for declining to apply a new law retro-
actively, we hold that Flewt! continues to govern Var-
telas' short-term travel,

For the reasons stated, the judgment of the Court of
Appeals for the Second Cireuit is reversed, and the case
is remanded for further proceedings consistent with this
opinion,

It is so ordered,
DISSENT BY: SCALIA

DISSENT

JUSTICE SCALIA, [***35] with whom JUSTICE
THOMAS and JUSTICE ALITOQ join, dissenting,

As part of the Illegal Immigration Reform and Im-
migrant Responsibility Act of 1996 (ITRIRA), Congress
required that lawful permanent residents who have com-
mitted certain crimes seek formal "admission” when they
return to the United States from abroad, 8 U.S.C. §
1101(a)(13)(C)(v). This case presents. a straightforward
question of statutory interpretation: Does that statute
apply to lawful permanent residents who, like Vartelas,
committed one of the specified offenses before 1996, but
traveled abroad after 19967 Under the proper approach to
determining @ statute's temporal application, the answer
is yes.

I

The text of § 1101(a)(13)(C)(v) does not contain a
clear statement answering the question presented here.
So the Court is correct that this case is governed by our
longstanding interpretive principle that, in the absence of
a contrary indication, a statute will not be construed to
have retroactive application. See, e.g., Landgraf v. USI
Film Products, 511 U.S. 244, 280, [*1493] 114 8. Cu,
1483, 128 L. Ed. 2d 229 (1994). The operative provision
of this text--the provision that specifies the act that it

- prohibits or prescribes--says that lawfu] permanent resi-

dents convicted [***36] of offenses similar to Var-
telas's must seek formal "admission" before they return
to the United States from abroad, Since Vartelas returned
to the United States after the statute's effective date, the
application of that text to his reentry does not give the
statute a retroactive effect.

In determining whether a statute applies retroactive-
ly, we should cancern ourselves with the statute’s actual
operation on regulated parties, not with retroactivity as
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an abstract concept or as a substitute for fairess con-
cerns, 1t is impossible to decide whether a statute's ap-
plicatlon is retrospective or prospective without first
identifying a reference point--a morent in time to which
the statute’s effective date is either subsequent or ante-
cedent, (Otherwise, the obvious question--retroactive in
reference to what?--remains unanswered.) In my view,
the identity of that reference point turng on the activity a
statute is intended to regulate. For any glven regulated
party, the reference point (or "retroactivity event") is the
moment at which the party does what the statute forbids
or fails to do what it requires. See Martin v. Hadix, 527
US. 343, 362-363, [**492] 119 8. Ct 1998, 144 L.
Ed. 2d 347 (1999) (SCALIA, J., concurring in part and
[***37] concurting in judgment); Landgraf, supra, at
291, 114 S. Ct. 1483, 128 L. Ed. 2d 229 (SCALIA, J,,
concurring in judgments), With an identified reference
point, the retroactivity analysis s simple, If a person has
engaged in the primary regulated activity before the stat-
ute's effective date, then the statute's application would
be retroactive. But if a person engages in the primary
regulated activity afler the statute's effective date, then
the statute's application is prospective only, In the latter
case, the interpretive presumption against retroactivity
does not bar the statute's application,

Under that commonsense approach, this is a rela-
tively easy vase, Although the class of aliens affected by
§ HOI()(I3)C)(v) is defined with respect to past
crimes, the regulated activity Is reentry into the United
States. By its terms, the statute is all about controlling
admission at the border, It specifies six criteria to identi-
fy lawful permanent residents who are subject to formal
"admission" procedures, most of which relate to the cir-
cumstances of departure, the trip itself, or reentry. The
titles of the statutory sections containing §
1101{(a)(13)(C)(v) confirm its focus on admission, rather
than crime: The provision is [***38] located within
Title IIT of IIRIRA ("Inspection, Apprehension, Deten-
tion, Adjudication, and Removal of Inadmissible and
Deportable Aliens™), under Subtitle A ("Revision of
Procedures for Removal of Aliens"), and § 301 ("Treat-
ing Persons Present in the United States Without Au-
thorization as Not Admitted"), 110 Stat. 3009-575, And
the specific subsection of TIRIRA at issue (§ 301(a), enti-
tled "Admission' Defined") is an amendment to the defi-
nition of "entry" in the general "Definitions" section of
the Immigration and Nationality Act (INA). See ante, at
2-3, The original provision told border officials how to
regulate admission--not how to punish crime--and the
amendment does as well,

Section 1101(a)(13)(C)(v) thus has no retroactive
effect on Vartelas because the reference point
Jhere--Vartelas's readmission to the United States after a
trip abroad occurred years after the statute's effective

date. Although Vartelas cannot change the fact of his
prior conviction, he could have avoided entirely the con-
sequences of § 1101(a)(13)(C)(v) by simply remaining in
the United States or, having left, remaining in Greece.
That [*1494] § 1101(a)(13)(C)(v) had no effect on
Vartelas until he performed a post-enactment [*¥*39]
activity is a clear indication that the statute's application
is purely prospective, See Fernandez-Vargas v, Gonza-
les, 548 U.S. 30, 45, n. 11, 46, 126 S. C1, 2422, 165 L.
Ed. 2d 323 (2006) (no retroactive effect where the statute
in question did "not operate on a completed preenact-
ment act" and instead turned on “a failure to take timely
action that would have avoided application of the new
law altogether").

i

The Court avoids this conclusion by insisting that
"[pJast misconduct, . , , not present travel, is the wrong-
ful activity Congress targeted" in § 170/(a)(13)(C)K).
Ante, at 11, That assertion does not, however, have any
basis in the statute's text or structure, and the Court does
not pretend otherwise, [**493] Instead, the Court
simply asserts that Vartelas's "lawful foreign travel"
surely could not be the "reason for the 'new disability’
imposed on him," Ibid. (emphasis added). But the reason
for a prohibition has nothing to do with whether the pro-
hibition is being applied to a past rather than a future act,
It may be relevant to other legal inquiries--for example,
to whether a legislative act violates one of the Ex Post
Facto Clauses in Article I, see, e.g., Smith v. Doe, 538
US. 84, 92, 123 8. Ct. 1140, 155 L, Ed. 2d 164 (2003,
or one of the Due Process Clauses in the Fifth |***40]
and Fourteanth Amendments, see, e.g., Williamson v. Lee
Optical of OKla., Inc., 348 U.S. 483, 487, 75 8. Ct. 461,
99 L. Ed. 563 (1955), or the Takings Clause in the Fifth
Amendment, see, e.g., Kelo v. New London, 545 U.S.
469, 477483, 125 8. Ct, 2655, 162 L, Ed, 2d 439 (2005),
or the Obligation of Contracts Clause in Article 1, see,
e.g., United States Trust Co, of N, Y. v.New Jersey, 431
US. 1, 29, 97 8, Ct, 1505, 52 L. Ed. 2d 92 (1977). But it
has no direct bearing upon whether the statute is retroac-
tive, *

* 1 .say no direct bearing because if the pro-
spective application of a statute would raise con-
stitutional doubts because of its effect on
pre-enactment conduct, that would be a reason to
presume a legislative intent not to apply it unless
the conduct in question is post-enactment--that {s,
to consider it retroactive when the conduct in
question is pre-enactment. S8ee Clark v, Martinez,
543 U.S. 371, 380-381, 125 8. Ct, 716, 160 L. Ed.
2d 734 (2005). That is not an issue here, If the
statute had expressly made the new "admission”
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tule applicable to those aliens with prior convic-
tions, its constitutionality would not be in doubt,

The Court's failure to differentiate between the stat-
utory-Interpretation question (whether giving certain
effect to a provision would make it retroactive and hence
presumptively unintended) [***41] and the validity
question (whether giving certain effect to 4 provision is
unlawful) is on full display in its attempts to distinguish
§ 1101(a)(13)(C)(v) from similar statutes. Take, for ex-
ample, the Court's discussion of the Racketeer Influenced
and Corrupt Organizations Act (RICO). That Act, which
targets "patterns of racketeering,” expressly defines those
"patterns" fo include some pre-enactment conduct. See
I8 US.C. § 1961(5) . Courts interpreting RICO therefore
~ need not consider the presumption against retroactivity;

instead, the cases cited by the majority consider whether
RICO violates the Ex Post Facto Clause, See United
States v. Brown, 555 F.2d 407, 416-417 (CA5 1977);
United States v. Campanale, 518 F.2d 352, 364-365
(CA9 1975) (per curiam), The Government recognized
this distinction and cited RICO to make a point about the
Ex Post Facto Clause rather than the presumption against
retroactivity, Brief for Respondent 17-18; the Court evi-
dently doses not.

The Court's confident assertion that Congress surely
would not have meant this [*1495] statute to apply to
Vartelas, whose foreign travel and subsequent return to
the United States were innocent events, ante, at 11, 14,
simply begs [***42] the question presented in this case,
Ignorance, of course, is no excuse (ignorantla legis
neminam excusat); and his return was entirely lawful
only if the statute before us did not render it unlawful,
Since IIRIRA's effective date in 1996, lawful permanent

residents who have committed crimes of moral turpitude.

are forbidden to leave the United States and return with-
out formally seeking "admission" See §
HOI@I)C)(v). As a [**494] result, Vartelas's
numerous trips abroad and "uneventful" reentries into the
United States after the passage of [IRIRA, see ante, at 5,
were lawful only if § 1701(a)(13)(C)(v) does not apply to
him--which is, of course, precisely the matter in dispute
here,

The Court's circular reasoning betrays its underlying
concern: Because the Court believes that reentry after a
brief trip abroad should be lawful, it will decline to apply
a statute that clearly provides otherwise for certain crim-
inal aliens, (The same instinet likely produced the Court's
questionable statutory interpretation in Rosenberg v,
Fleuti, 374 U.S. 449, 83 8. Ct. 1804, 10 L. Ed. 2d 1000
{1963) .) The Courts test for retroactivity--asking
whether the statute creates a "new disability" in "respect
to past events"--invites this focus [***43] on faimess,
Understandably so, since it is derived from a Justice
Story opinion interpreting a provision of the New

Hampshire Constitution that forbade retroactive laws--a
provision comparable to the Federal Constitution's ex
post facto prohibition and bearing no relation to the pre-
sumption against retroactivity. What is unfair or irration-
al (and hence should be forbidden) has nothing to do
with whether applying a statute to a particular aet is pro-
spective (and thus presumptively intended) or retroactive
(and thus presumptively unintended). On the latter ques-
tion, the "new disability in respect to past events” test
provides no meaningful guidance.

I can imagine countless laws that, like § 710/ (a)(13)
(C)(v), impose "new disabilities" related to "past events"
and yet do not operate retroactively, For example, @ stat-
ute making persons convicted of drug crimes ineligible
for student loans. See, e.g, 20 US.C. § 1091(r)(1). Or
laws prohibiting those convicted of sex crimes from
working in certain jobs that involve repeated contact
with minors. See, e.g., Cal. Penal Code Ann. § 290.95(¢)
(West Supp. 2012). Or laws prohibiting those previously
committed for mental instability from. purchasing
{***44] puns, See, e.g., /18 U.S.C, § 922(g)(4), The Court
concedes that it would not consider the last two laws
inapplicable to pre-enactment convictions or commit-
ments. Ante, at 12, n, 7. The Court does not deny that
theso statutes impose a "new disability in respect to past
events,” but it distinguishes them based on the reason for
their enactment: These statutes "address dangers that
arise postenactment," Ante, at 13, n, 7. So much for the
new-disability-in-respect-to-past-events test; it has now
become . a
new-disability-not-designed-to-guard-against-future
-danger test, But why Is guarding against future danger
the only reason Congress may wish to regulate future
action in light of past events? It obviously is not. So the
Court must invent yet another doctrine to address my
first example, the law making persons convicted of drug
crimes ineligible for student loans. According to the
Court, that statute differs from § 1701(a)(13)(C)(v) be-
cause it "has a prospective thrust." Ante, at 13, n. 7. 1
cannot imagine what that means, other than that the stat-
ute regulates post-enactment conduct, But, of course, so
does § 1101(a)(13)(C)(v). Rather [*1496] than recon-
ciling any of these distinctions with Justice [*¥**45]
Story's formulation of retroactivity, the Court leaves to
lower [**495] courts the unenviable task of identify-
ing -
new-disabilities-not-designed-to-guard-against-future-da
nger-and-also-facking-a-prospective-thrust,

And anyway, is there any doubt that §
1101(a)(13)(C)v) is intended to guard against the "dan-
gers that arise postenactment” from having aliens in our
midst who have shown themselves to have proclivity for
crime? Must that be rejected as its purpose simply be-
cause Congress has not sought to achieve it by all possi-
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ble means--by ferreting out such darigerous aliens and
going through the expensive and lengthy process of de-
porting them? At least some of the post-enactment dan-
ger can readily be eliminated by forcing lawfitl perma-
nent residents who have cominitted certair. crimes to
undergo formal "admission" procedures at our borders.
Indeed, by limiting criminal aliens' opportunities to trav-
el and then return to the United States, §
1101{a)(13)(C)(v) may encourage self-deportation. Bt
all this is irrelevant, The positing of legislative "purpose”
is always a slippery enterprise compared to the simple
determination of whether a statute regulates a future
event—-and it is that, rather than the [***46] Court's
pronouncement of some forward-looking reason, which
governs whether a statute has retroactive effect.

Finally, T cannot avoid observing that even if the
Court's concern about the fairness or rationality of ap-
plying § 1101(a)(13)(C)(v) to Vartelas were relevant to
the statutory interpretation question, that concern is
greatly exaggerated, In disregard of a federal statute,
convicted criminal Vartelas repeatedly traveled to and
from Greece without ever seeking formal admission at
this country's borders. When he was finally unlucky
enough to be apprehended, and sought discretionary re-
lief from removal under former § 2/2(c) of the INA, 8
US.C. § 1182(c) (1994 ed), the Immigration Judge
denying his application found that Vartelas had made
frequent trips to Greece and had remained theére for long
periods of time, that he was "a serious tax evader," that

he had offered testimony that was "close to incredible,"
and that he had not shown hardship to himself or his es-
tranged wife and children should he be removed. See 620
F.3d 108, 11] (CA2 2010); Brief for Respondent 5 (in-
ternal quotation marks omitted). In decrying the "harsh
penalty" imposed by this statute on Vartelas, the Court
ignores [***47] those inconvenient facts. Ante, at 9,
But never mind, Under any sensible approach to the pre-
sumption against retroactivity, these factual subtleties
should be irrelevant to the temporal application of §

1101(a)(13)(C)(v).

This case raises a plain-vanilla question of statutory
interpretation, not broader questions about frustrated
expectations or fairness, Our approach to answering that
question should be similarly straightforward: We should
determine what relevant activity tho statute regulates
(here, reentry); absent a clear statement otherwise, only
such relevant activity which occurs after the statute's
effective date should be covered (here, post-1996
re-entries), If, as so construed, the statute is unfair or
irrational enough to violate the Constitution, that is an-
other matter entirely, and one not presented here,
[**496] Our interpretive presumption against retroac-
tivity, however, is just that--a tool to ascertain what the
statute means, not a license to rewrite the statute in a way
the Court considers more desirable.

I respectfully dissent.
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