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I. IDENTITY AND INTEREST OF AMICUS CURIAE

The Washington State Association for Justice Foundation (WSAJ
Foundation) is a not-for-profit corporation organized under Washington
law, and a supporting organization to Washington State Association for
Justice (WSAJ). WSAJ Foundation is the new name of Washington State
Trial Lawyers Association Foundation (WSTLA Foundation), a
supporting organization to Washington State Trial Lawyers Association
(WSTLA), now renamed WSAJ, WSAJ Foundation, which operates the
amicus curiae program formerly operated by WSTLA Foundation, has an
interest in Washington insurance law, including an interest in the rights
and obligations of insurers and insureds with respect to the investigation
and handling of first party insurance claims,

II. INTRODUCTION AND STATEMENT OF THE CASE

This case arises out of a casualty loss claim submitted by John
Staples (Staples) to his insurer Allstate Insurance Company (Allstate). The
questions before the Court bear on the circumstances under which an
insured is required to submit to an examination under oath (EUO), and the
consequences f(;r failing to do so. The underlying facts are drawn from
the unpublished Court of Appeals opinion, the briefing of the parties and

the superior court order on summary judgment, See Staples v. Allstate

Ins. Co., noted at 161 Wn.App. 1038 (2011), review granted, 173 Wn.2d

1013 (2012); Staples Br. at 2-12; Allstate Br. at 3-12; Staples Pet. for Rev,




at 2-12; Allstate Ans. to Pet. for Rev. at 1-11; Staples Supp. Br. at 1 &
Appendix; Allstate Supp. Br. at 1; CP 255-57.!

For purposes of this amicus curiae brief, the following facts are
relevant: In August 2008 Staple's truck was stolen, along with tools and
equipment stored inside a compartment mounted on the truck, At the
time, Staples carried both motor vehicle and homeowner's insurance with
Allstate. Staples filed a claim with Allstate under the homeowner' policy
for the loss of his tools and equipment.®

Allstate received the police report of the theft. According to the
report, the tools and equipment were used for Staples’ work, and he
estimated that it would cost $15,000 to replace them. In the first of two
subsequent recorded interviews given to Allstate, Staples indicated that the
tools had been collected over a period of 50 years, and implied the tools
and equipment were used for personal purposes. He estimated the total
value of the tools and equipment as between $20,000 and $25,000.
Staples filed an itemized sworn proof of loss claim with Allstate for
$25,000, later revised to add some items and remove others,

Based upon its belief that the recorded interview was inconsistent
with the initial police report, Allstate assigned Staples’ claim to its special
investigation unit, and conducted a second recorded interview of Staples.

Afterward, Allstate notified Staples it had scheduled him for an EUQ, and

' CP 255-57 is the superior court’s “Order Granting Allstate’s Motion for Summary
Judgment Re Plaintiff*s Failure to Comply,” which is reproduced in the Appendix to this
brief for the convenience of the Court.

? Staples also made a claim with Alistate under the motor vehicle policy for the theft of
the truck, and Allstate paid this claim, See Staples Pet, for Rev, at 3,




further requested extensive documentation in advance of the EUO that
Allstate believed necessary to process the claim.

From this point forward, as the Court of Appeals opinion and
briefing of the parties reflect, it appears that the parties’ relationship
deteriorated in a series of exchanges over several months. Staples
questioned Allstate’s demand for an EUO and its dissatisfaction with the
documentary proof submitted in support of the claim. Allstate considered
Staples’ submissions both incomplete and suspect. Ultimately, in April
2009 Allstate denied Staples’ claim under the homeowner's policy based
upon his failure to appear for an EUO and provide adequate
documentation for his claim, and for noncooperation with the
investigation.®

Staples initiated this action against Allstate for breach of contract,
and for violation of the Consumer Protection Act, Ch. 19.86 RCW, and the
Insﬁrance Fair Conduct Act, RCW 48.30.015. Shortly after initiation of

the action, Allstate moved for summary judgment of dismissal based on
Staples’ failure to cooperate. Staples countered that genuine issues bf
material fact existed regarding the issue of alleged noncooperation, and
also sought a continuance under CR 56(f) to permit discovery.

The superior court granted summary judgment of dismissal based

solely on Staples' failure to submit to the examination under oath. See

* After Allstate’s denial of the claim Staples made an effort to resolve the EUQ impasse,
offering to appear at an EUO if Allstate would briefly extend the looming one-year policy
limitation period for bringing suit on the claim. Allstate rejected this proposal. See
Staples Br. at 10,




CP 255-57 (Appendix). The Court of Appeals, Division I, affirmed.

Relying principally on its decision in Downie v. State Farm Fire & Ces.

Co., 84 Wn.App. 577, 929 P.2d 484, review denied, 132 Wn.2d 1003
(1997), the court concluded that Staples' failure to submit to an EUO was
determinative and "breached a valid condition precedent to filing suit
under the policy." Staples Slip Op. at 8. In so doing, the court rejected
Staples' arguments that Allstate unreasonably broadened its investigation
on the basis of an unfounded suspicion of fraud, and that a reasonableness
requirement should apply to an insurer's EUO request. See id. It also
rejected Staples' argument that his civil claims were not subject to
dismissal based upon failure to submit to an EUO unless Allstate
estab'lished actual prejudice resulting therefrom, concluding that Staples
had not preserved this issue for review. See id. at 8-9. Lastly, the court
affirmed the trial court's implicit rejection of Staples’ motion for a
continuance under CR 56(f), finding no abuse of discretion. See id. at
9-10.

Staples sought review in this Court, challenging whether his claims
were properly dismissed for failure to submit to the EUO, and,
alternatively, whether the superior court abused its discretion in not
granting the CR 56(f) continuance. See Staples Pet, for Rev. at 1-2. This
Court granted review.,

Two subsections of Allstate’s policy are particularly relevant to

this review, Section I Conditions, subsection 3, provides in relevant part:




3. What You Must Do After A Loss

In the event of a loss to any property that may be covered by this
policy, you must:

(..)
f) as often as we reasonably require:
(.0
2) at our request, submit to examinations under oath,
separately and apart from any other person defined
as you or insured person and sign a transcript of
the same.
(.0

We have no duty to provide coverage under this section if you, an
insured person, or a representative of either fail to comply with
items a) through g) above, and this failure to comply is prejudicial
to us.

(Emphasis original)* Section I, subsection 12, of the Allstate policy

provides:

Action Against Us
No one may bring an action against us in any way related to the
existence or amount of coverage, or the amount of loss for which
coverage is sought, under a coverage to which Section 1
Conditions applies, unless:

a) there has been full compliance with all policy terms;
and
b) the action is commenced within one year after the

inception of loss or damage.

Staples Slip, Op, at 7 n.3 (quoting Allstate policy).

1)

2)

III, ISSUES PRESENTED

Does Allstate’s homeowner’s policy or Washington insurance law
require that Allstate’s demand for an initial examination under oath
be reasonable and made in good faith?

Under Allstate’s policy or Washington insurance law, may Allstate
deny a casualty claim or obtain dismissal of a related civil action,

¥ This text is drawn from the extract from Allstate’s policy reproduced as an attachment
to Staples’ supplemental brief. See Staples Supp. Br. at Appendix (A-2); see also Staples
Slip. Op. at 7 n3. This same attachment from Staples’ brief is reproduced in the
Appendix to this brief for the convenience of the Court,




based upon an insured’s failure to submit to an examination under

oath, in the absence of proof of actual prejudice resulting

therefrom?
IV. SUMMARY OF ARGUMENT

Properly interpreted, Allstate’s examination under oath provision
requires a reasonable basis for invoking the provision. Unless the EUO
demand is reasonable under the circumstances, Allstate should not be
permitted to deny an insured’s claim for failure to submit to an
examination under oath, nor assert such failure as an affirmative defense
in the insured’s related civil action. This interpretation of Allstate’s policy
is wholly consistent with Washington insurance law, which generally
requires an insurer to act reasonably and in good faith in all aspects of the
insurer-insured relatioﬁship.

Under both Allstate’s policy and Washington insurance law, an
insured’s failure to submit to an examination under oath éannot serve as a
basis for denial of coverage, or as an affirmative defense in a related civil
action, unless Allstate establishes that under the circumstances it was

actually prejudicedb by such conduct. The prejudice analysis under

Washington law is governed by Oregon Auto. Ins, Co. v. Salzberg, 85

Wn.2d 372, 535 P.2d 816 (1975)

To the extent the holdings in Downie v. State Farm Fire &

Casualty, supra, are inconsistent with the above analysis, they should be

disapproved,




V. ARGUMENT
A. Both Allstate’s Policy And Washington Insurance Law

Require That A Demand For An EUO Must Be Reasonable

And Made In Good Faith.

Staples argues that both Allstate’s insurance policy and
Washington insurance law require reasonable grounds for an EUO, and
that the Court of Appeals below erred in confining the reasonableness
requirement in the text of Allstate’s EUO provision to the number of
EUOs conducted. See Staples Supp. Br. at 2-4; Staples Reply Br. at 4; see
also Staples Slip. Op., at 7-8.

Allstate counters that compliance with its demand for an EUO is
an “absolute condition precedent” to Staples’ right to file svit. Allstate

Supp. Br. at 1, 4, This argument appears to be based on its reading of the

policy language, and the Court of Appeals opinion in Downie, supra, also

involving the failure to submit to an EUO. See Allstate Br, at 6-7 & 24-

25. Relying on Downie, Allstate contends that its policy language and

Washington law do not impose a reasonableness requirement for
conducting an EUO, and that its policy only requires reasonableness to the
extent that it schedules more than one EUO. See Allstate Supp. Br, at 6-

10; see also Downie, 84 Wn.App. at 583; Staples Slip. Op. at 7-8.

As explained below, Staples is correct that both Allstate’s policy
and Washington insurance law require an insurer act reasonably in

demanding an insured submit to an EUO,



Re: Alilstate Policy Interpretation

Although) the question of whether an EUO request must be
reasonable is at issue in this appeal, Allstate’s policy language has not
been meaningfully examined with the rules of construction governing
insurance policies in mind. But see Allstate Supp. Br. at 8 (relying on
Downie and cases applying plain language analysis in arguing
reasonableness relates solely to the number of EUOs).” Two rules of
construction are particularly relevant. First, an insurance policy should be

interpreted “according to the way it would be understood by the average

insurance purchaser.” State Farm Insurance v. Emerson, 102 Wn.2d 477,
480, 687 P.2d 1139 (1984). Second, if language in an insurance policy is
susceptible of more than one meaning, it should be construed in favor of
‘the insured. See Wash. Restaurant Corp. v, Gen, Ins, Co., 64 Wn.2d 150,
153, 390 P.2d 970 (1964).

The average purchaser of insurance would read Allstate’s
requirement that “you must . .. as often as we reasonably require . .. at
our request, submit to examinations under oath” as imposing a

reasonableness requirement on each EUO the insurer demands. Allstate

* This failure to fully address the issue of policy interpretation should not foreclose the
Court from reaching this question, particularly when the EUO language at issue is a
variant on standardized policy language, and the Court’s disposition here will likely
impact other insurers and insureds. See RCW 48.18.120(1) (authorizing Insurance
Commissioner to adopt standard form policies); WAC 284-20-010 (adopting 1943 New
York Standard Fire Insurance Policy); 1943 New York Standard Fire Insurance Policy,
lines 113-17 (setting forth standardized EUQ provision, which provides “[t]he insured, as
often as may be reasonably required, shall ... submit to examinations under oath™;
available at www.insurance.wa.gov); see also Allstate Supp. Br, at 3-4, For the same
reason, in its discretion the Court may allow amicus curiae to address the issue if it is
necessary for the Court to reach a proper decision. See Harris v. Dep’t of Labor &
Indus., 120 Wn.2d 461, 467-68, 843 P.2d 1056 (1993).




Policy Section I Conditions, subsection 3 (Appendix). The average
purchaser would not read this provision as allowing Allstate one EUO as a
matter of right, whether or not reasonable. ~While the provision
contemplates that more than one EUO may occur, it requires that each and
every EUO request must be reasonable in nature under the then attendant
circumstances,

This reading is grounded in common sense. Surely, the average
purchaser would not think that this language would allow Allstate to make

an unreasonable demand for an initial EUO, merely to unsettle or

intimidate the insured. Cf. Pilgrim v, State Farm Fire & Cas., 89 Wn.App.
712, 719-20, 950 P.2d 479 (1997) (involving interpretation of similarly
worded language regarding insurer’s request for records and documents,
concluding “the insurer can require an insured to provide only answers to
material requests, that is, matters concerning a subject reasonably relevant
and germane to the insurer’s investigation as it was proceeding at the time

it made the demand”; footnote omitted); accord Tran v, State Farm Fire &

Cas. Co., 136 Wn.2d 214, 224, 961 P.2d 358 (1998) (citing Pilgrim with
approval for the proposition that “[t]he only limitation on the requirement
that insureds cooperate with the insurer’s investigation is that the insurer’s
requests for information must be material”). Imposing a materiality
requirement for an insurer’s request for records and documents, as the

Court of Appeals did in Pilgrim and as this Court approved in Tran, is




tantamount to imposing a reasonableness requirement. Recognizing
reasonableness-based limits on EUOs is conceptually indistinguishable.
Alternately, if the Court concludes Allstate’s policy language is not
sufficiently clear to invoke the average purchaser analysis, the phrasing of
the EUO provision is at best ambiguous, requiring an interpretation most
favorable to the insured. Such an interpretation would likewise impose a
reasonableness requirement on each and every EUO demanded by the
insurer.®
Nonetheless, Allstate argues that an insurer’s demand for an EUO

is an absolute condition precedent to a civil action by the insurer, citing

Ward v. National Fire Ins. Co., 10 Wash, 361, 38 Pac. 1127 (1894), and

Georgian House of Interiors v, Glens Falls Ins. Co., 21 Wn.2d 470, 151
P.2d 598 (1944). See Allstate Supp. Br. at 6-7. The policies in both of
these cases lack reasonableness language in connection with the EUOs, in
contrast to Allstate’s policy. See Ward, 10 Wash. at 362 (policy providing
“[a]s often as required the assured shall . ., submit to examinations under
oath”); Georgian, 21 Wn.2d at 475 (policy providing “[t]he insured, as

often as required, shall . . . submit to examinations under oath”). While the

8 Neither Downie nor the Court of Appeals opinion below undertakes a textual analysis of
the EUOQ policy language using these rules of construction. See Downie, 84 Wn.App. at
581-83; Staples Slip. Op. at 7-8. In both cases, the Court of Appeals below summarily
concludes the “reasonably” reference only refers to the number of times that the insurer
may demand an EUO, focusing instead on its characterization of the EUO as a condition
precedent to suit. See Downie at 582-83; Staples Slip, Op. at 8. As discussed in §B,
infra, this Court has rejected a formalistic condition precedent analysis in interpreting
insurance policies,

If the Court finds Allstate’s policy imposes a reasonableness requirement with respect to
all EUQs, then the analysis of the similar policy language in Downie should be
disapproved to the extent inconsistent, See Downie, at 581-83,

10



policies in Ward and Georgian both provide for records to be produced in

a reasonable manner, the reasonableness language is contained in separate
clauses and does not appear to apply to EUOs. See Ward at 362 (referting
to production of records at “reasonable times and places”; Georgian at 475
(referring to production of records at “reasonable pl'ace”).7

In any event, as discussed in §B infra, the condition precedent

analysis in Ward and Georgian is no longer viable.
Re: Washington. Insurance Law

While the above textual analysis of Allstate’s policy should be
dispositive, under Washington law a reasonableness requirement should
be read into Allstate’s policy, including, but not limited to, its EUO
provision. RCW 48.01.030 requires both insurers and insureds to be
“actuated by good faith, abstain from deception, and practice honesty and

938

equity in all insurance matters.” This statutory requirement is necessarily

read into every policy of insurance. See Touchette v. Northwestern Mut.

Ins. Co., 80 Wn.2d 327, 332, 494 P.2d 479 (1972) (stating “a valid statute
becomes a part of and should be read into the insurance policy”; involving
the underinsured Ihotorist statute, RCW 48.22.030). As explained in

St. Paul Fire & Marine Ins. Co. v. Onvia, Inc., 165 Wn.2d 122, 129-30,

196 P.3d 664 (2008):

7 Also, Allstate’s citations to Ward and Georgian do not directly relate to the EUOs, The
passage from Ward quoted by Allstate relates to the insured’s duty to provide a proof of
loss. Seg Allstate Supp. Br. at 7 (quoting Ward at 364-65). Similarly, Allstate’s reference
to Georgian involves a separate “iron-safe” clause, distinct from the EUO provision of
the policy. See Allstate Supp. Br. at 7 (citing Georgian, 21 Wn.2d at 475, 495-96).

# The full text of the current version of RCW 48.01,030 is reproduced in the Appendix to
this brief.

11



The duty of good faith is not specific to either of the main
benefits of an insurance contract but permeates the
insurance arrangement. See [Indus. Indem. Co. v.] Kallevig,
114 Wn.2d [907, 916, 792 P.2d 520 (1990)] (citing
RCW:48.01.030). The good faith duty between an insurer
and an insured arises from a source akin to a fiduciary duty.
Tank v. State Farm Fire & Cas. Co., 105 Wn.2d 381, 385—
86, 715 P.2d 1133 (1986). “This fiduciary relationship, as
the basis of an insurer's duty of good faith, implies more
than the ‘honesty and lawfulness of purpose’ which
comprises a standard definition of good faith. It implies ‘a
broad obligation of fair dealing’ and a responsibility to give
‘equal consideration’ to the insured's interests.” Id, (quoting
Tyler v. Grange Ins. Ass'n, 3 Wn.App. 167, 173, 177, 473
P.2d 193 (1970)). Both Washington courts and the
legislature have consistently imposed a duty of good faith
on the insurance industry, /d. at 386,

(Footnote omitted.)’
An insurer’s obligation of good faith includes the duty to act
reasonably in its dealings with the insured. See Mut. of Enumclaw v.

Paulson Constr., 161 Wn.2d 903, 916, 169 P.3d 1 (2007) (recognizing

conduct that is unreasonable, frivolous or unfounded violates an insurer’s
duty of good faith).'!® “Actions by an insurer done without reasonable
justification, are done without the good faith mandated by

RCW 48.01,030[.]” Whistman v. West Am. of Ohio Cas. Gréup of Ins.

Cos., 38 Wn.App. 580, 585, 686 P.2d 1086 (1984); see also Indus. Indem.

Co. v, Kallevig, 114 Wn.2d 907, 917, 792 P.2d 520 (1990) (citing

Whistman with approval for this proposition). This same overarching

reasonableness requirement is evident throughout the administrative

? Non-substantive differences in the foregoing quotation appear in the Westlaw version of
this Onvia quote. :

' An insurer may violate its duty of good faith even when its conduct is ostensibly
reasonable, because good faith also requires honesty and lawfulness of purpose. See
Paulson Constr,, 161 Wn.2d at 915, n.9,

12



regulations governing claims settlement and other practices. See
WAC 284-30-300 to -450 & 284-30-500 to -800.

The fact that the Insurance Commissioner has authorized use of the
1943 New York Standard Fire Insurance Policy, which has language in its
EUO provision similar to that involved here, does not foreclose
application of the reasonableness requirement embedded in Washington
insurance law as a matter of public policy (assuming for the sake of
argument that it is not already imposed in the text of the standard form
policy). Similarly, the fact that RCW 48,18.460 authorizes the inclusion of
provisions for examinations under oath in insurance policies does not
speak to whether either the particular policy language or Washington
insurance law otherwise generally imposes a reasonableness requirement.
See Allstate Supp. Br. at 7 (suggesting RCW 48.18.460 confers an
unfettered right to conduct EUOs)."! The adoption of the standard form
policy and RCW 48.18.460 merely enable insurers to place EUO
provisions in their policies. Moreover, to read RCW 48.18.460 as
authorizing EUOs under any circumstances, reasonable or not, would be
contrary to the statutory duty imposed on insurers under RCW 48.01,030.

There is no basis in Washington law for excluding EUOQs from the

general requirement of reasonableness applicable to all dealings between

! The current version of RCW 48.18.460 is reproduced in the Appendix to this brief,

13



insurer and insured. Properly interpreted, Allstate’s EUO provision is

wholly consistent with Washington insurance law. '

It is for the Court to determine whether this summary judgment
record reflects that reasonable minds could differ on whether Allstate had
a reasonable basis for demanding Staples submit to an EUO under the
circumstances.

B, Under Allstate’s Policy And Washington Insurance Law, The
Failure Of An Insured To Submit To An EUO Alone Is Not A
Sufficient Basis For Denying Coverage, Absent Preof Of
Prejudice; Nor Can it Serve As An Affirmative Defense To An
Insured’s Related Civil Action Unless Allstate Establishes It
Was Actually Prejudiced By Such Conduct,

Staples argues that both Allstate’s policy and Washington law
require Allstate to prove actual prejudice resulting from Staples’ failure to
submit to an EUO before dismissing this ecivil action, and that the Court of
Appeals below erred in not reaching this issue on grounds that it was not
sufficiently argued before the court. See Staples Supp. Br. at 2-7, Staples
further contends that genuine issues of material fact exist regarding the
actual prejudice issue, distinguishing this case from other Washington
precedent where actual prejudice was found as a matter of law. See
Staples Supp. Br. at 7-10; Staples Reply Br. at 2-5. Allstate argues that an

insured who breaches a condition precedent to suit, such as the EUO

provision, is precluded from filing suit as a matter of law, see Allstate

"2 While this Court has not previously had occasion to recognize a reasonableness
requirement as to an insurer’s specific demand for an EUO, in Pierce v. Globe & Rutgers
Fire Ins, Co,, 107 Wash, 501, 503-06, 182 Pac. 586 (1919), the Court held, in a coverage
dispute between insured and insurer, that an insurer’s affirmative defense based upon an
insured’s failure to appear for a scheduled EUO required trial on whether such failure
was “without reasonable cause,” as the issue could not be determined as a matter of law
under the particular facts and circumstances,

14



Supp. Br. at 9-10, or is deemed to have prejudiced the insurer as a matter
of law, see id. at 10-13.

The briefing is unclear whether the superior court undertook a
prejudice analysis in the course of dismissing Staples’ claim, and the
court’s order is silent on this question. See CP 255-57. The Court of
Appeals below did not address this issue because it determined it was not
sufficiently argued on review. See Staples Slip. Op. at 8-9."° WSAJ
Foundation assumes for purposes of this argument that the actual prejudice
issue is properly before this Court.™
Re: Allstate Policy

An insured’s duty to submit to an EUO (reasonably) required by
Allstate is one of a series of obligations owed under the policy requiring
the insured to cooperate regarding adjustment of the claim. See Allstate
policy, subsection 3 (Appendix). However, as with all parts of
subsection 3, an insured who fails to submit to an EUO may only be
denied coverage if the “failure to comply is prejudicial to [Allstate],” Id.
(last paragraph).

Under its own policy lahguage, Allstate cannot deny coverage for

failure to submit to an EUO in the absence of proof of prejudice. As a

¥ Downie also did not reach this issue because it found that the insured had not preserved
the prejudice argument, although the court does note “that some cases require that the
insurance company prove that it was prejudiced by the policy violation before it can insist
on strict compliance with the policy provisions.” 84 Wn.App. at 582-83, n.7,

1 Staples argued in the Court of Appeals that Allstate has the burden of establishing that
any failure to cooperate on his part—including the failure to submit to the EUO—
resulted in actual prejudice to Allstate. See Staples Br. at 13-14, 19; Staples Reply Br. at
4-5; see also Allstate Br, at 29-31; RAP [.2(a) (providing generally that, absent
compelling reasons, the Rules of Appellate Procedure should be interpreted to facilitate
resolution of cases on the merits).

15



consequence, it should not be able to defeat an insured’s civil action based
solely on noncompliance with an EUO demand unless it proves prejudice
actually occurred.

The Court of Appeals below appears to have accepted Allstate’s
" argument that Staples’ action must be dismissed under subsection 12
because full compliance with all policy provisions is a condition precedent
to maintaining the action, See Staples Slip. Op. at 5-8 and accompanying
notes. This analytical approach should be rejected because it fails to read
the insurance policy in its entirety and give meaning to Allstate’s separate

prejudice requirement, See RCW 48,18.520 (requiring insurance policies

to be read in their entirety); Miller v. Penn Mutual Life Ins. Co., 189
Wash. 269, 275, 64 P.2d 1050 (1937) (requiring, if possil;le, different
parts of insurance policy to be harmonized and given effect). Reading
Allstate’s policy subsections 3 and 12 together, Allstate should not be
allowed an affirmative defense for Stapfes’ failure to submit to the EUO
unless it establishes actual prejudice.
Re: Washington Insurance Law

The Allstate policy provision requiring a showing of prejudice
before an insurer can deny a claim based on an insured’s noncooperation,
such as failure to submit to an EUOQ, is wholly consistent with Washington
case law recognizing that an insurer cannot invoke the failure to cooperate
as an affirmative defense to an insured’s civil action bearing on denial of

the underlying claim unless it demonstrates actual prejudice resulted from
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the conduct. See Qregon Auto, Ins. Co. v. Salzberg, 85 Wn.2d 372, 376~

77, 535 P.2d 816 (1975) (imposing, based on public policy grounds, actual
prejudice requirement on insurer seeking to avoid policy obligations based
upon noncooperation of insured, notwithstanding “no action” clause
requiring full compliance with policy as condition precedent to suit); see

also Nicolai v. Transcontinental Ins. Co., 61 Wn.2d 295, 298-99, 378 P.2d

287 (1963) (noting in dicta that an insured’s failure to appear for an
examination under oath is not fatal to an action on the policy by a
coinsured absent a showing that the insurer has been injured thereby).
Allstate’s “absolute condition precedent” argument, see Allstate
Supp. Br. at 1, 4, 6-10 & Allstate Br, at 24-25, with its reliance on early
Washington case law, is answered by this Court’s opinion in Salzberg,
which soundly rejects this formalistic approach based upon public policy
considerations grounded in the unique nature of the insurance contract;

[W]e deem it no longer appropriate to adhere to the view that the
release of an insurer from its obligations without a showing of
prejudice to it should depend upon the legalistic conundrum of
whether the cooperation clause is an express condition precedent
or only a covenant, Such an approach places an undue emphasis on
traditional, technical contract principles and their dubious
application in cases of this nature. In addition, insurance policies,
in fact, are simply unlike traditional contracts, i.e., they are not
purely private affairs but abound with public policy considerations,
one of which is that the risk-spreading theory of such policies
should operate to afford to affected members of the public—
frequently innocent third persons—the maximum protection
possible consonant with fairness to the insurer, Cf. Touchette v.
Northwestern Mut. Ins. Co., 80 Wn.2d 327, 494 P.2d 479 (1972). It
is manifest that this public policy consideration would be
diminished, discounted, or denied if the insurer were relieved of its
responsibilities although it is not prejudiced by the insured's
actions or conduct in regard to its investigation or presentation and
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defense of the tort case. Such relief, absent a showing of prejudice,
would be tantamount to a questionable windfall for the insurer at
the expense of the public.

For the foregoing reasons, we are convinced that sound public
policy requires that an alleged breach of a cooperation clause may
be considered substantial and material, and may effect a release of
an insurer from its responsibilities only if the insurer was actually
prejudiced by the insured's actions or conduct. The requirement of
a showing of prejudice would pertain irrespective of whether the
cooperation clause could be said to be a covenant or an express
condition precedent and, in this regard, the burden of proof is upon
the insurer. See Campbell v. Allstate Ins, Co., [384 P.2d 155 (Cal.
1963)].

85 Wn.2d at 376-77. This analysis should apply equally to Allstate’s
argument here that compliance with its demand for an EUO is a condition
precedent to suit by Staples. To the extent Downig is inconsistent with
Salzberg, in relying upon a now-outdated condition precedent analysis, it

must be disapproved. See Downie, 84 Wn.App. at 582-85.

As noted in Salzberg, generally the question of prejudice is for the
trier of fact, unless no genuine issue of material fact exists on the issue.
See 85 Wn.2d at 377, It is for the Court to determine on this summary
judgment record if reasonable minds could differ on whether Staples’
failure to submit to Allstate’s EUO demand actually prejudiced the
insurer, or whether Allstate has established prejudice as a matter of law,
See id. (finding question of fact on prejudice issue); Pilgrim, 89 Wn.App.

at 723-25 (concluding prejudice as a matter of law); Tfan, 136 Wn,2d at

230-32 (same).
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V1. CONCLUSION

This Court should adopt the arguments advanced in this brief and

resolve this appeal accordingly.

DATED this 14™ day of May, 2012.

Coooe M - Chvnd,

On Behalf of WSAJ Foundation
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Honarable Steven Gonzalez
Trial Date: February 7, 2011
Hearing Date: December 17, 2009

COPY RECEIVED

OEC 23 2009
4GOTT KINREY & FJELSTAT

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

JOHN 8TAPLES, No. 09-2-31308-9 SEA
Plaintiff, ORDER GRAN‘TING ALLSTA‘I’E'S
i M 0 T ION SUMMARY
vs, GMENT RE PLAINTIFF'S
FA!LURE TO COMPLY

ALLSTATE INSURANGE COMPANY, an
ingurance company doing business In
Washington,

Defendant,

THIS MATTER having oome before the Court pursuant to Allstate's Motion for
Summary Judgment Regarding Plaintiffs Failure to Comply, the Court hearing oral
argument and considering the pleadings filed In this action and the following evidence:

1. Allstate’'s Motlon for S8ummary Judgment Regarding Plaintiff's Fallure to

Comply;

2, Declaration of Carrie Rohling, with altached exhibits;

3, Peclgration of Rory Leld, with attached exhibits;

"4, Plaintiff's Response to Defendant's's Motion for Summaty Judgment;
Declaration of Danlet R, Fjelstad, with attachments;

8. Deolaration of James Sullivan, with attachménts:
7. Devlaration of John Staples, with attachments;
ORDER GRANTING ALLSTATE'S MOTION FOR COLE, LETHER, WATHEN & \EID, P.C,

UMMARY JUDGMENT RE PLAINTIFF'S FAILURE TO GOMPLY « 11000 SECONDAVENVE: SUTE 1a00
FARILES\Slaples, John 06010\Pleadings\8d.Mot. Orderwpd (206) 822.0494
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8. Alistate's Reply in Support of its Motion for Summary Judgment Regarding
Plaintiffs Fallure to Comply;

e, Declarationof Carrle Rohling in Support of Allstate's Reply, with attachments;
and

10,  The pleadings and records previously filed herein,

Based on the argument of counsel and the evidence presented, the Court finds:

2, Alistate has requested that the Plaintiff submit to an sxamination under oath
pursuant tothe terms and conditions of the policy, Plaintiff has refused to sit
for his examination under oath,

7 7 N

Based on the above, |T I8 HEREBY ORDERED:
1. Alistate's Motion for Summary Judgment Regarding Plaintiff's Fallure to
~ Comply ls GRANTED, {danef W hey ww s agpew
L AR ATV o 10 Y UV‘(&'\ hi
2, Plaintiff's lawsuit is dism@ed with prejudice,
WMWWMWMWM&
frivolous Tawsuit;

ORDER GRANTING ALLSTATE'S MOTION FOR S ECONG VRN TS T000

SUMMARY JUDGMENT RE PLAINTIFF'S FAILURE TO COMPLY ~ 2
FAFILES\Staples, John 08010\Pleadings\8J).Mot.Orderwpd LY GEA%LOE&)‘%\ZOSZ% s
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DATED this 17" day of Dacember, 2009,

Judge Steven Gonzalez
Presented by: _
COLE, LETHER, WATHEN, LEID & HALL, P.C,

ory W, Leld, iil, 2

idorl R, Sagara, WSBA #39626
Approved byp 5 /4 1'/» e
SCOTT, KINNEY, FJELSTP:;D & MACK

|

anlel J, Flelsta BA #1 8026
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ORDER GRANTING ALLSTATE'S MOTION FOR COLE, LETHER, WATHEN & LEID, P.C,

SUMMARY JUDGMENT RE PLAINTIFF'S FAILURE TO COMPLY - 3 000 SEaon 2 A s SorE 1900

FAFILES\Gtaples, John 08010\Pleadings\SJ.Mot.Ordirwpd (208) 622-0404




Interast In the propetly covarsd, nor mora than
the amotnt of ooverage afforded by this polloy,

Whiat You Must Do Alter ALoss

In the event of & loss to any praparty thet may

ba ooverad by this pollay, you must:

8)  Imrmwdlately give s or aur agent notice,
Report any theft to the police as soon g8
posaible, [f the luss Involvas & oradit oard,
dehlt or automated teller machine card, or
bank fund transfer gard, giva notios to the
ooripany or bank that Issued the vard,

b) Kﬂmtao’t the property from furthar loss,

ke any redsonable repalts necessary to
protest It Keap an sootirate racord of any
tepair expahses,

o) sbparats daimaged froms undamaged
parsonal property, Bive us a datatfed llst
of the tamaged, destroyad or stolen
praperty, showing the quantity, oost,
actual oash value and the amntint of loss
olalmed,

d) piva us all acsounting renords, bills,
Involaos and other vouchars, or certified
ouples, Which we may regsonahbly request
to examine and permilt us Yo make coples.

g)  produce receipts forany Inoréased costs

to rrantatn-your standard of living while

you veside elsawhare, and mwoords

supporting any olatm for loss of rental

Inoorme, , ‘

1), 88 oiton s we tansonably require!

1) ghow us the damaged property,

2) at ouy requeat, submitto
examinations undor oath, separataly
and apart from any other parson
tletined as you or Instred person
and elgn a transcript of the same,

8) produte representatives, employses,
mnembers of the Insured porann's
housshold or athiers o the extent it is
within tha insuret person's powerto
do 80; and

g) . within 60 days aftor the fuss, give us a
signad, sworm proot of the loss, This
gtatement must inoluds the Tollowlng

Iitormation:

1) ;the dato, tire, looation and causs of

L

it

2) the Interest Insured parsons and
othara have In the property, Including
‘any aneumbrancas;

) the aotunl cash value and amount of
loss for eavh Htarn damaged,
destioyad of stolen;

4} any other Isurance that may cover’
the loss; ‘

B) any changex in title, tse, ocouﬂancy .
or puasession of the property that
havlggcspned during tha poliey
parloh

6) at our request, the spectfioations of
any damagad bullding struoture or.
other striwwture; and

7) ovidence supporting any clabv under
the Grodit Cand, Deblt o Automated
Tallsr Mashine Qard, Bank Fund
Transfar Card, Ghaok Porgery and
Gotinterfalt Monay proteotion, State
the oausa and amount of loss,

Wa have nio duty to provide coverage under this
saotlon If you, an lnsired person, ora

representative of slthar fall to coriply with itetne
a) throvgh g) above, and this fallure to comply is

" prajudiolal to us,

Our Settlement Optians

In the event of a ooverad loss, we have the

option to! i

4)  rapalv, rebulia or raplace alf or any part of
the damaged, destreyad or stolen

+ proparty with yropsrty of ke kindand

guality within a reasonable tirme; o

b)  pay for all or any part of the damaged,
destroyed or stolan property ds desorlbed
In Candition 5 * How We Pay Fot ALoss®,

WAthin 30 days after wh recelve your signed,
sworn proof of loss we will nothy you of the
option or optione we Intond to exerolse,

How Wa Pay For ALoss

Undsr Baverage A-Dwalling Proteotion,
Govaraye R~Othor Structures Protéction and
Quverags C~Potannat Profmriy Protetion,
paymint for covered loss will e by ane or more
of the Tollowing mithods;
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RCW 48,01.030, Public interest

The business of insurance is one affected by the public interest, requiring
that all persons be actuated by good faith, abstain from deception, and
practice honesty and equity in all insurance matters. Upon the insurer, the
insured, their providers, and their representatives rests the duty of
preserving inviolate the integrity of insurance.

[1995 ¢ 285 § 16; 1947 ¢ 79 § .01.03; Rem. Supp. 1947 § 45.01.03.]
RCW 48.18.460. Proof of loss--Furnishing forms--May require oath

An insurer shall furnish, upon request of any person claiming to have a
loss under any insurance contract, forms of proof of loss for completion by
such person. But such insurer shall not, by reason of the requirement so to
furnish forms, have any responsibility for or with reference to the
completion of such proof or the manner of any such completion or
attempted completion. If a person makes a claim under a policy of
insurance, the insurer may require that the person be examined under an
oath administered by a person authorized by state or federal law to
administer oaths.

[1995 ¢ 285 § 17; 1949 ¢ 190 § 26; 1947 ¢ 79 § .18.46; Rem. Supp. 1949 §
45.18.46.]
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