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L LEGAL ARGUMENT

Respondent Debra Loeffelholz files this Supplemental Brief to
establish one point only: The record establishes that Mr. Lukehart’s
comment to Respondent that he would return from Iraq a “very angry
man” was made after the June 7, 2006 effective date of the amendment to
the Washington Law Against Discrimination, RCW 49.60.180(3). As
such, there are genuine issues of material fact whether this comment,
coupled with the fact Mr. Lukehart was going to return as Respondent’s
supervisor after his tour in Iraq, created a hostile work environment from
at least that time forward until he was removed as Respondent’s
supervisor in 2007 after he returned.

The evidence, and all favorable inferences therefrom, create an
issue of fact as to whether Debra Loeffelholz’s fear of Lukehart, fueled by
his “anger management problems” and as documented by the Petitioner in
their investigative findings (See EOR 205-208) (“fear mongering”,
references to “shock and awe” etc.), was present even when Lukehart was
in Iraq because he was going to return to the University of Washington as
her supervisor. A jury could conclude that this intent was the whole
purpose of making the comment about being a “very angry man” when he
got back: so Debra (and others) would be in fear of him in the
meantime, i.e., fearing his return.

The Petitioner’s argument appears to rest upon the mistaken

assumption that once Lukehart went to Iraq, Ms. Loeffelholz no longer



worked in a hostile environment. In fact, the very words used by Lukehart
belie any such assertion. Petitioners in the trial court below and on appeal
failed to meet their burden under CR 54 of establishing that there is no
genuine dispute that Debra Loeffelholz did not continue to live and work
in fear of Lukehart, knowing he was going to come back from Iraq a “very
angry man” and resume his job as her supervisor.

Thus, even if this Court were to find, as Petitioners argue, that
none of the actions taken by Lukehart or the UW prior to June 7, 2006, are
themselves actionable (a ruling which, as Respondent’s have argued,
would require the Court to overrule Antonius v. King County, 153 Wn.2d
256, 103 P.3d 729) (holding that an unlawful employment practice of
hostile work environment cannot be said to occur on any particular day
and should not be parsed into component parts), the actions taken by
Lukehart and the UW after the effective date of the WLAD support a
hostile work environment claim.

Furthermore, all of the actions, comments and behavior by
Lukehart that occurred prior to June 7, 2006, as documented in the UW’s
investigation, are certainly admissible into evidence as proof of
Respondent’s hostile work environment claim. They form the context in
which the “very angry man” statement can be understood, i.e., as
generating hostility toward Petitioner which was part and parcel of an

unlawful employment practice.



Respondent continues to press the argument that all of the actions
taken by Lukehart and the UW against Respondent before and after
June 7, 2006 constitute such a claim, for the reasons stated in the
Respondent’s briefing in the Court of Appeals and in Opposition to
Petitioner’s Petition for Review. But it is worth noting that in either event,
Respondent’s discrimination claim survives because it is up to a jury, not a
court on summary adjudication, to resolve the many factual issues in this

case.

IL CONCLUSION
Accordingly, the Court of Appeals decision should be affirmed and

the Petition for Review denied as improvidently granted.
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I certify under penalty of perjury under the laws of the Stat%aof

Washington that the foregoing is true and correct.

DATED at Seattle, Washington this 13™ day of April, 2012.
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