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I. INTRODUCTION 

The Superior Court's Order of August 20,2010 erroneously 

imposes an additional burden upon Washington's employers that is 

incompatible with our state's Minimum Wage Act ("MWA"). 

Specifically, the Superior Court erred in holding that employees' missed 

rest breaks constitute "hours worked" pursuant to the MWA, obligating 

Defendant-Appellant Sacred I-Ieart Medical Center ("SI-IMC") to 

compensate employees for missed breaks at the overtime rate of time and 

one-half. In addition, the court's award of double damages under RCW 

49.52.070, due to SHMC's compensation of employees for missed rest 

breaks at straight time, rather than time and one-half, was manifestly 

unwarranted. Given the lack of any Washington case law, statutes, or 

regulations previously providing that missed rest breaks count as "hours 

worked" under the MWA, and an arbitrator's decision expressly 

concluding that missed breaks should be paid at straight time, an 

employer's alleged failure to compensate employees for missed breaks at 

the overtime rate involves a bona tide dispute precluding double damages 

11. IDENTITY AND INTEREST OF AMICI CURIAE 

The Washington State Hospital Association ("WSHA") is a 

nonprofit membership organization representing Washington's 97 



community hospitals and several health-related organizations WSHA 

works to improve the health of the people of the state by becoming 

involved in all matters affecting the delivery, quality, accessibility, 

affordability, and continuity of health care. WSHA recognizes the critical 

role nurses play in providing quality patient care, as well as the need for a 

healthy work environment. WSHA is thus acutely aware of the impact of 

these issues on the ability of hospitals to offer, and hospital employees to 

take, rest and meal breaks. WSEIA is also deeply concerned about public 

policies mandating the need to control the costs of delivering health care 

in Washington. As such, WSHA seeks to avoid the imposition of costs on 

hospitals when the costs are not required by the law. 

MultiCare Health System ("MHS") and Franciscan Health System 

("FHS") are non-profit health care organizations based out of Tacoma, 

Washington. Their networks of hospitals and clinics provide health care 

services throughout the state of Washington. Both employ thousands of 

registered nurses in their various facilities in Washington. Both MHS and 

FHS therefore have a significant interest in the courts' interpretation of the 

MWA's potential application to missed rest breaks and in the proper 

method of calculating compensation for employees' missed breaks. 



In addition, MHS has a particular interest in this proceeding. One 

of its hospitals is Tacoina General I-Iospital. MHS was involved with a 

similar dispute with Plaintiff-Respondent, the Washington State Nurscs 

Association ("WSNA"), before the Department of Labor & Iildustries 

("L&I") in a formal procecding under Ch. 49.48 RCW. WSNA chose not 

to further appeal the final administrative decision in that proceeding, a 

final decision adverse to the position it asserted there and asserts here. 

From Amici's ability lo review the record in this case, it does not appear 

that WSNA placed that final outcome in the formal record in this case. 

111. ISSUES OF CONCERN TO AMZCZ CURIAE 

Amici addrcss the following issues: 

(1) Whether the Superior Courl erred in holding that a missed 

rest break constitutes time worked pursuant to the MWA and is therefore 

subject to the statute's overtime provisions. CP 1555-56. 

(2) Whether the Supcrior Court erred in awarding double 

damages pursuant to RCW 49.52.070. CP 1559-60. 

(3) Does WSNA's failure to seek review ofa  final 

administrative determination adverse to its position here have any impact 

on this case? 



IV. STATEMENT OF THE CASE 

Amici accept the Statement of the Case in the Opening Brief of 

Defendant-Appellant SHMC at pages 5-8. 

V. ARGUMENT 

A. A Missed Rest Break Does Not Constitute "Hours Worked" 
Under the Washington Minimum Wage Act 

In its Order of August 20,2010, the Superior Court concluded that 

consistent with Wingerl v. Yellow Freight Systems, Inc., 146 Wn.2d 841, 

50 P.3d 256 (2002), registered nurses who worked through their rest 

periods provided SHMC with additional time worked. The court went on 

to hold that a missed rest break is time worked under the MWA and thus 

could result in overtime hours if the nurse worked more than 40 hours in 

the week the missed rest break occurred, or if the missed rest break caused 

the nurse to work more than 40 hours in one week. CP 1555-56. 

While a nurse who works through his or her rest break provides the 

employer with additional work within that shift, for which the nurse is 

fully paid, Amici respectfully submit that it simply does not follow that 

compensation for the missed rest break counts as "hours worked under 

the MWA. The payment for the missed break is not a payment for hours 

worked, and therefore cannot result in overtime. 



The Wingert case, relied upon by the Superior Court on this issue, 

is si~nply inapposite. Wingert merely held that an elnployee who misses a 

required 10-minute rest break is "entitled to be compensated" for an 

additional "10 minutes of work." Wingert v. Yellow Freight Sys , Inc., 146 

Wn.2d 841, 849, 50 P.3d 256 (2002). This was because of the Court's 

conclusion that employees who miss a rest break "are, in effect, providing 

[the employer] with an additional 10 minutes of labor." 146 Wn.2d at 

849 (emphasis added). Wingert did hold that a missed rest break 

collstitutes "hours worked" for purposes of calculating overtime under the 

MWA - the issue was just not addressed.' Neither did Wingert hold that 

missed rest breaks should be compensated at the overtime rate of time and 

one-half. Instead, Wingert simply held that the employee would be 

entitled to compensation for the equivalent of an additional 10 minutes for 

the missed 1 0-minute break. Id. 

In order to properly analyze this issue, the necessary factual 

context must be kept in mind. The compensation lor a missed break is 

paid for time ufter the employee has actually stopped working. This must 

be so, because if the employee continues his or her regular employment, 

I Although W~ngert discusses overtime wages, this was due to the fact that the missed rest 
breaks occurred during overtime shifts. 



the employee is simply generating additional hours of work for which 

payment is due, and the missed rest break is not paid for. Rather, the 

compensation is not attached to any hours of work. Consider a routine 

hypothetical: a nurse working an eight-hour shift (with a one-half hour 

unpaid meal period) starts her shift at 7:00 a.m. and ordinarily finishes at 

3:30 p.m. If that nurse is not allowed to take her afternoon rest break hut 

has no other deviation from her regular day, the nurse still leaves the 

hospital at 3:30 p.m. The nurse is free to use the rest of her day entirely as 

she sees fit, without any restriction from the employer. 

This 10-minute period for which the nurse is to be paid after her 

shift is not "hours worked" as that term is defined for purposes of the 

MWA. "'Hours worked' shall bc considered to mean all hours during 

which the employee is authorized or required by the employer to be on 

duty on the employer's premises or at a prescribed work place." WAC 

296-126-002(8). This definition has been repeatedly accepted by 

Washington courts. Stevens v. Brinks Home Sec., Inc., 162 Wn.2d 42,47, 

169 P.3d 473 (2007); Anderson v. Dep't of Soc. & Health Servs., 115 Wn. 

App. 452,456,63 P.3d 134 (2003). Indeed, our Supreme Court has noted 

that this regulation is clear and unambiguous. Stevens, 162 Wn.2d at 47. 



The analysis performed by the Stevens Court is instructive when 

examining the payment made for a missed break. The Stevens Court 

broke down WAC 296-126-002(8) into two and the 

compensation for a niissed break satisfies neither of them. First, to be 

"hours worked," the employee must be "on duty." The Stevens Court 

noted extensive facts indicating that the employees in that case were "011 

duty" while they drove their employer's trucks. The employees could 

only use the trucks for company purposes; the employees were subject to 

the company's rules as to how they operated and maintained the trucks; 

the employees were subject to being called while driving and redirected. 

162 Wn.2d at 48-49. To the contrary in this case, the nurse receiving a 

payment for a missed break is not on duty at all. The nurse is entirely 

released from service and free to use the time in any way he or she sees fit. 

The second component of WAC 296-126-002(8) analyzed by the 

Stevens Court is whether the employee is required to remain "on the 

employer's premises or at a prescribed work place." The Stevens Court 

2 WAC 296-126-002(8) also involves a third component, not addressed by the Stevens 
Court under the fact of that case: the lime must be "authorized or required by the 
employer." To the degree that this Court considers that component under the facts of this 
case, it reinforces the conclusion that the payment for the missed break does not generate 
"hours worked." During the 10 minutes correspondii~g to the missed break, the nurse is 
not "authorized or required" by the employer to do anything, or be anywhere. 

70633777.1 00741 17-00059 7 



engaged in an extensive analysis as to whether the trucks driven by the 

employees in that case were a "prescribed workplace." The Court noted 

that the truck contained necessary tools and equipment, and driving the 

truck was an integral part of the employee's job. The truck was where the 

employee completed paperwork. The Court concluded that it was a 

"prescribed work place" Ihr these employees. 162 Wn.2d at 49. Again, in 

contrast, the compe~lsation for a missed break does not require the nurse to 

remain anywhere at all -the nurse is free to go wherever he or she wants. 

WSNA has sougl~t to confuse this issue by Socusing on the 

requirement of the rest break regulation - that the rest break is "on the 

employer's time." WAC 296-126-092(4). However, the text of the 

regulatioil makes clear that this requirement attaches when the employee 

has been "allowed a rest period," id., i.e., a rest break has been actually 

taken. L&I's Administrative Policy reinforces this conclusion, referring to 

the rest break as being scheduled no more than three hours into a four- 

hour work period. Administrative Policy ES.C.6, "Meal and Rest Periods 

for Nonagricultural Workers Age 18 and Over," 5 11 (revised June 24, 

2005) (hereinafter, "AP ES.C.6"). Treating a rest period actually taken by 

the employee as a part of the hours worked is appropriate, in light of the 

restrictions employers are permitted to put on an employee's activities 

70633777 10074117-00059 8 



during a rest break. The employer can require the employee to remain on 

the employer's premises, require the employee to remain on call, or 

otherwise restrict the employee's activities during the rest break. Id 5 10 

('Nothing in this regulation prohibits an employer from requiring 

employees to remain on the premises during their rest periods."); id. 5 13 

(enlployers may require employees to remain on call during their paid rest 

periods); White v. Salvation Army, 118 Wn. App. 272,283, 75 P.3d 990 

(2003) (holding that requiring an employee to remain on call during rest 

periods does not violate WAC 296-126-092(4)).' In short, rest breaks arc 

considered "hours worked because the employer maintains the ability to 

exercise a certain level of control over how and where the employee 

spends that time. See AP ES.C.6, $5 10, 13 

Focusing on the degree of control exercised by the employer is 

entirely consistent with prior decisions from our Supreme Court. In Weeks 

v. Chief of Washington Stale Patrol, 96 Wn.2d 893, 639 P.2d 732 (1982), 

3 L&I's response to the query: "When are meal periods considered 'hours worked'?' is 
telling. The L&l clarified: "Meal periods are considered hours worked iftheemvlovee & 
reauired to remain on the emulover's vremises at the emoloyer's direction subject to call 
to oerform work in the interest of the emplover. In such cases, the meal period time 
counts toward total number of hours worked and is compensahle." Administrative Policy 
ES.C.2, "Hours Worked," 5 10 (revised Sept. 2, 2008) (emphasis added); see also AP 
ES.C.6, $ 7; White, 118 Wn. App. at 283 (holding that the employer's measure of control 
over rest breaks is not distinguishable from meal breaks). 



the Court dealt with stale patrol officers who wcre required to remain on 

call during their lunch hours. They were required to remain in their area 

of patrol and to be available by radio or telephone. Applying WAC 296- 

126-002(8), the Court concluded that such a level of control rcndered the 

lunch hour "work." 96 Wn.2d at 898. 

The critical difference between a rest break actually taken during a 

shift and payment for a missed rest break is thus apparent: the employer 

lacks any control over the employee's time with respect to the missed 

break. Amici are unaware of any Washington employer that requires an 

employee to remain on the premises at the end of the employee's shift in 

order to "make up" his or her missed rest breaks. Mandating that an 

e~nployee sit in a break room watching 10 minutes tick by on the clock, 

for no productive purpose, would be absurd. Instead, an employee who 

works through his or her rest break is able to leave work at the close of the 

shift and thereafter spend his or her time as the employee sees fit. 

B. Payment for a Missed Rest Break Is Payment for Time Not 
Worked. 

Washington's wage and hour laws recognize that employers may 

be obligated, under certain circumstances, to provide compensation to 

employees for time periods during which no work is performed. 



Employers may compensate employees for paid holidays, vacation time, 

and siclc leave. See Administrative Policy ES.A.8.1, "Overtime," § 5 

(revised Nov. 6,2006). Such payments are referred to as "[playment for 

non-working hours." Id. Under Washington law, overtime is only due 

when an employer employs an employee for more than 40 hours, RCW 

49.46.130(1), and this only applies to "hours worked.'' Administrative 

Policy ES.A.8.2, "How to Compute Overtime" (no revision date), at 1. 

The number of hours worked for purposes of determining overtime does 

not include hours paid by the employer, but during which no work was 

actually performed. The wage and hour laws do "not require that ail 

employer pay overlirnc Sor vacation, holiday and sick leave tiinc ofi; and 

such time need not be counted as 'hours worked' for overtime 

compensation." k r k  1,. LVichitir Fulls,  763 F. Supp. 876, 885 (N.1'). 'i'cx. 

1090); see cilso Am. f*7ed. of Gov 'I i:mployees, Locirl 3 72 1 v. i1i.r.l. of 

C,'olun2hirr, 715 E'. Supp. 391. 392 (D.D.C. 1989) (applying FLSA"; noting 

that an employee who takes eight hou~s  of vacation leave and works an 

The Washington couris have Pequcntly looked (o analogous FLSA authority 
for support in inreipreting the MWA's provisions. See, e.g., ('heion (..'!1y. Depul), 
Sl?eriij's Ass'n v. Cnly ofChelnn. 109 Wn.2d 282, 292-93, 745 1'.2d 1 (1987). Indeed, 
Washington c o u ~ l s  have referred to I:ILSA case law in construing what are. or are not; 
"hours worked." Andercon, I I5 Wn. App. At 457-59. 



extra nine-hour shift in the same workweek is oilly entitled to one hour, 

rather than ninc hours: of ovcrtimc); Luneharl lJ. Horner, 81 8 F.2d 1574, 

1578 (Fed. Cir. 1987) (;'paid leave shall not be iiiclutled as hours worlced 

in co~nputiiig FI..SA ove~timc" (internal quotation marks and citation 

omitted)); O'Hurn v. Menino, 253 F .  Supp. 2d 147, 154-57 (D. Mass. 

2003) (paid lunch breaks were not "hours woriied" under the F1,S.A where 

they were not predo~nii~antly for the employer's benefit). 

Missed rest breaks siinilarly involve colnpensation for time that is 

not actually worked and that cannot be included in a calculation of 

overtime. "[llt is undoubtedly true that the MWA does not require 

workers to be paid for time not spent working . . . ." Berrocal v. 

Femandez, 155 Wn.2d 585,594, 121 P.3d 82 (2005). Neither does the 

MWA require employers to pay an employee at the overtime rate of time 

and one-half where the employee has not actually worked more than 40 

hours in the workweek at issue. RCW 49.46.130. Missed rest breaks do 

not involve actual hours worked beyond the employee's regular shift. 

Holding otherwise creates nothing but a legal fiction. 

The Superior Court's holding that employees' missed rest breaks 

create overtime obligations under the MWA was in error. Allowing this 

holding to stand would create an unjustified burden on employers 

70633777.1 00741 17-00059 12 



throughout the state, requiring the compensation of einployees at overtime 

rates for time not actually worked. The Superior Court's holding on this 

issue should he reversed by this Court, in accordance with the 

longstanding and logical understanding that only hours actually worked 

can trigger entitlement to overtime pay under the MWA. 

C. Double Damages Under RCW 49.52.070 Are Not Warranted 
Under These Circumstances 

In addition to its erroneous conclusion that missed rest breaks 

constitute "hours worked" pursuant to the MWA, the Superior Court erred 

in awarding double damages to Plaintiffs-Respondents under RCW 

49.52.070. Liability under RCW 49.52.050 is only warranted where the 

employer "willfullv and with intent to deprive the employee of any part of 

his or her wages, shall pay any employee a lower wage than the wage such 

employer is obligated to pay." RCW 49.52.050(2) (emphasis added); see 

also Pope v. Univ. of Wash., 121 Wn.2d 479,491 n.4, 852 P.2d 1055 

(1993) (holding that the "argument that RCW 49.52.050 establishes 

liability without fault is not persuasive. Lack of intent may be established 

either by a finding of carelessness or by the existence of a hona fide 

dispute."). "RCW 49.52.070 . . . provides double damages only for the 

willful withholding of wages." Lillig v. Becton-Dickinson, 105 Wn.2d 653, 



659, 717 P.2d 1371 (1986) (emphasis added). "Where an employer fails 

to pay wages owed, [Washington] cases have thus far established two 

instances that negate a finding of willfulness: 'the einployer was careless 

or erred in failing to pay, or a "bona fide" dispute existed between the 

employer and employee regarding the payment of wages."' Morgan v 

Kingen, 166 Wn.2d 526,534,210 P.3d 995 (2009) (quoting Schilling v 

Radio Holdings, Inc , 136 Wn.2d 152, 160, 961 P.2d 371 (1998)), 

amended by No. 81202-1,2009 Wash. LEXIS 1070 (Wash. Nov. 9,2009); 

see also RCW 49.48.082(13) (defining the term "willful" for purposes of a 

wage claim as "a knowing and intentional action that is neither accidental 

nor the result of a bona fide dispute"). 

The Superior Court acknowledged in this case that SNMC paid 

straight time pursuant to a ruling from a labor arbitrator, but it nonetheless 

concluded that it had no bona fide dispute to a claim for overtime pay for 

those claims. CP 1559. Contrary to the court's holding, an award of 

double damages was wholly unwarranted under the circumstances. As 

discussed in Section V.A, above, the Wingert case did provide that 

missed rest breaks are "hours worked" pursuant to the overtime provisions 

of the MWA. Neither has any other Washington case or statute previously 

provided that missed rest breaks must be treated as hours leading to 

70633777 10074117-00059 14 



overtime. In fact, the cases, statutes, and regulations reasonably support 

the opposite conclusion: that time not actually worked and over which an 

employer exercises no control cannot be treated as time "worked" in 

excess of 40 hours. See RCW 49.46.130. 

SHMC's approach in this case did not involve a "willful" failure to 

pay wages. Given the lack of prior legal authority to support the position 

that missed rest breaks must be paid at time and one-half, the employer 

was justified in following the express ruling from the labor arbitrator and 

treating missed breaks just as it would other forms of compensated, non- 

work hours, such as vacation and sick leave. 

The courts' definition of a "bona fide dispute" for purposes of 

RCW 49.52.070 is not as narrow as the Superior Court suggests. In fact, 

as even the Wingert Court noted, the courts are hesitant to impose double 

damages absent "substantial evidence that [the employer] acted willfully 

and with the intent to deprive its employees of their wages." Wingert, 146 

Wn.2d at 849 (emphasis added). There must simply be "a 'fairly 

debatable' dispute over whether . . . all or a portion of the wages must be 

paid." Schilling, 136 Wn.2d at 161. 

The dispute need not be merely factual but can involve a dispute of 

law regarding the issue of whether particular wages are actually owed to 

70633777 10074117-00059 15 



an employee. See, e.g. Monahan v. Emerald Performance Materials, 

LLC, 705 F .  Supp. 2d 1206, 1218 (W.D. Wash. 2010) (holding that double 

damages under RCW 49.52.070 are not warranted where "the employer 

shows that it acted in subjective good faith and had objectively reasonable 

grounds for believing its conduct did not violate the FLSA"). The mere 

fact that an employee's interpretation of its legal obligation to pay may be 

erroneous is immaterial; "The question is whether [the employee's] 

entitlement to the payments [is] 'fairly debatable."' Moore v, Blue Frog 

Mobile, Inc., 153 Wn. App. 1, 8, 221 P.3d 913 (2009). Similarly, the 

simple fact that an employer's failure to pay wages may ultimately be 

deemed to have violated the law does not preclude a bona fide dispute 

regarding the underlying legal obligation. See, e.g., Bates v. Cily of 

Richland, 112 Wn. App. 919, 51 P.3d 816 (2002) (holding that double 

damages under IiCW 49.52.070 were not warranted, even where the 

employer violated RCW 41.20.050 and ,060 in its calculation of employee 

pension payments); Cannon v. City of Moses Lake, 35 Wn. App. 120, 125, 

663 P .2d 865, 868 (1983) (denying a request for double damages under 

RCW 49.52.070, even where the employer's failure to pay employees' 

accrued vacation time violated RCW 41.26.120). 



The case at hand does not involve a situation where the employer 

refused to pay any compensation whatsoever for missed rest breaks. In 

fact, SHMC paid its elnployees not only for the time actually worked, but 

also provided compensation equivalent to an additional fifteen minutes of 

pay for each missed rest break, which SHMC reasonably believed to be 

the full amount owed under the  circumstance^.^ "This situation evidences 

no intentional deprivation of wages as required to sustain a claim under 

RCW 49.52.050." Simon v. Riblet Tramway Co., 8 Wn. App. 289,293, 

505 P.2d 1291 (1973) (emphasis added). "An employer's genuine belief 

that he is not obligated to pay certain wages precludes the withholding of 

wages from falling within the operation of RCW 49.52.050(2) and 

49.52.070." Ebling v. Gove's Cove, Inc., 34 Wn. App. 495, 500,663 P.2d 

132 (1 983). 

The court's award of double damages was untenable in light of the 

employer's reasonable belief that it was not obligated to compensate its 

employees at the overtime rate for hours that no court had previously held 

to constitute "hours worked" under the MWA. Al1owil:g an award of 

double damages to stand under these circuinstances could expose multiple 

' SHMC's collective bargaining agreelnent with WSNA provides for 15-minute breaks, 
rather than the 10-minute breaks required by WAC 296-126-092(4). 
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employers across the state to similar unjustified liability stemming from a 

good faith interpretation of the existing law. 

D. In a Claim Under WAC 296-126-092, WSNA Is Barred from 
Claiming Additional Compensation for Missed Breaks 

Both parties in this proceeding have repeatedly referenced an 

administrative proceeding involving Tacoma General Hospital, a hospital 

operated by one of the Amici. CP 749-50. It is not clear to Amici whether 

WSNA, as a party to that proceeding with Tacoma General, ever advised 

the Superior Court that the proceeding arose from a formal wage 

complaiilt it had filed with L&l. Please see Attachment In 

resolving that complaint, L&I determined that when Tacoma General 

"compensates the nurse by paying 15 minutes of straight time," it 

"effectively pays the nurse at overtime rates for the missed mandatory 10- 

As an administrative proceeding, this is the type of information of which the appellate 
court may take judicial notice. ER 201 (providing that "~ludicial  notice may be taken at 
any stage of the proceeding'' with respect to a fact that is "capable of accurate and ready 
determination by resort to sources whose accuracy cannot reasonably be questioned"). 
To the extent the information involves evidence not considered by the Superior Court, 
Amici respectfully assert that the information should be considered by this Court 
pursuant to RAP 9.1 l(a). Particularly given the parties' repeated references to the L&l 
proceedings, it would he inequitable to decide the case solely on the incomplete evidence 
in the record; this additional information is needed to fairly resolve the issues on review. 
This additional information is likely to change the Court's decision given the collateral 
estoppel effect of the L&I decision. See Parklane Hosie~y Co. v. Shore, 439 U.S.  322, 
327-28,99 S. Ct. 645, 58 L. Ed. 2d 552 (1979). Amici, as non-parties, were unable to 
present this particular evidence to the trial court and are unable to seek an equivalent 
remedy through a post-judgment motion or a request for a new trial. See RAP 9. I ](a). 



minute brealc as provided by WAC 296-126-092." CP 749-50. While it is 

clear from the record that WSNA advised the Superior Court that it had 

sought reconsideration of that ruling, CP 745, it is not clear that WSNA 

ever put into the written record that its request for reconsideration had 

been denied. Please see Attachment  TWO.^ For purposes of the 

Administrative Procedures Act, L&I's final determination is either an 

order in an "adjudicative proceeding" under RCW 34.05.570(3) or an 

"other agency action" under RCW 34.05.570(4). In either event, WSNA* 

was allowed 30 days to seek review ol'L&I's determination. RCW 

34.05.542(2), (3). WSNA never did so. It may no longer contest the 

principle decided by L&I. See Parklane Hosiery Co v. Shore, 439 U.S. 

322, 328, 99 S. Ct. 645,58 L. Ed. 2d 552 (1979) ("Permitting repeated 

litigation of the same issue as long as the supply of unrelated derendants 

holds out reflects . . . the aura of the gaming table . . . ."). 

The same result applies here. SHMC pays its nurses 15 minutes of 

straight-time pay for any missed breaks and thus satisfies its obligations 

A g a i n ,  the Court may judicially notice this administrative determination. ER 20l(b). 
8 Conversely, because Tacoma General prevailed in the L&l proceeding, it would not 
have had standing to seek review of the agency's action. RCW 34.05.530. Thus, 
Tacoma General never had occasion to seek review o f  L&l's cursory error in stating that 
a missed rest break could generate overtime obligations, which L&I announced with no 
analysis whatsoever. CP 749. 



under WAC 296-126-092. Amici will not repeat but instead adopt the 

arguments made by Appellant:' WSNA defeated removal of this case to 

federal court by disavowing any claim under the collective bargaining 

agreement that gives rise to the entitlement to a 15-minute rest break. 

Either WSNA's claim rests upon or requires the interpretation of the 

collective bargaining agreement and is preempted, or it arises solely from 

WAC 296-126-092 and is barred for the reasons identified above. 

VI. CONCLUSION 

For the reasons stated above, Alnici urge this Court to reverse the 

Superior Court's Order of August 20,2010 with respect to the issues 

addressed above. 

DATED this %ay of April, 201 1 .  

Karin 'd. (ones, WSBA No. 42406 
STOEL RIVES LLP 
Attorneys for Amici Curiae 

9 Appellant's Opening Brief at 21-24. 
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STATE OF WASHINGTON 

DEPARTMENT OF LABOR AND INDUSTRIES 0% -w 
e4 Dh. 

PO Box 44000 * Olympia, Washington 98504-4000 '"Y&$ / r h  

February 13,2009 

Carson Glickman-Flora 
Counsel for Washington State Nurses Association 
18 West Mercer Street, Suite 400 
Seattle, WA 981 19 

Dear Ms. Glickman-Flora: 

This letter is in response to your January 22,2009 letter requesting reconsideration of the 
department's determination on the Washington State Nurses Association's December 24,2007 
complaint. I understand you have spoken with Suchi Sharma, Policy and Regulatory 
Development Counsel, and Rich Ervin, Employment Standards Manager, to discuss your 
concerns with the department's January 13, 2009 decision. 

The December 24,2007 complaint submitted by David Campbell on behalf of WSNA cannot be 
considered by the department as a complaint filed under the Wage Payment Act as the Wage 
Payment Act is limited to complaints filed by individuals and does not allow complaints filed by 
interested parties. Rather, we accepted the complaint under our well-established de jure 
authority under the law. 

After a complete legal review of WSNA's December 24,2007 complaint and your January 22, 
2009 letter, the department maintains its position outlined in its January 13, 2009 letter. As 
mentioned in the letter, the department will be initiating an inquiry into rest break practices in the 
hospital industry given the serious concerns raised about the prevalence of missed breaks and the 
alleged lack of an effective reporting mechanism for missed breaks in health care facilities. 

Sincerely, 

cc: Timothy O'Connell, Attorney 
Jeff Johnson, Washington State Labor Council 
Evelyn Lopez, Assistant Attorney General 
Ernie Lapalm, Deputy Director 
for Field Services 


