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I. ADDITIONAL AUTHORITIES

Pursuant to RAP 10.8, Providence Sacred Heart Medical Center
submits additional authority regarding the issue of whether the Minimum
Wage Act requires Providence Sacred Heart to pay overtime (i.e.
additional “hours worked”) when a nurse performs other work dutics than
working by taking a rest break during her work shift. The Oregon
Supreme Court addressed the same issue under Oregon’s minimum wage
law, Gafir v. Legacy Good Samaritan Hospital and Medical Center, 344

Or, 525, 185 P.3d 446 (2008). A copy of the decision is attached.

RESPECTFULLY SUBMITTED this 17" day of May, 2012.

Michael J. Killeen, WSBA #7837
Davis WRIGHT TREMAINE LLP
Suite 2200

1201 Third Avenue

Seattle, WA 98101-3045
Telephone: (206) 622-3150
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PROOF OF SERVICE

I, Valerie S. Macan, the undersigned, hereby certify and declare
under that the following statements are true and correct:

1. I am over the age of 18 years, not a party to the within
cause and am employed by the law firm of Davis Wright Tremaine. My
business and mailing addresses are both 1201 Third Ave., Suite 2200,
Seattle, Washington 98101-30435,

2. Onthe 17" day of May, 2012, 1 caused to be sent for filing
an original of Saered Heart Medical Center's Statement of Additional
Authority via email to:

Clerk of Court: Ronald R, Carpenter
Supreme Court

Temple of Justice

PO Box 40929

Olympia, WA 98504-0929

3, On the 17" day of May, 2012, I caused to be served a copy
of Sacred Heart Medical Center’s Statement of Additional Authority via

U.S. mail to:

David Campbell, Esq. Timothy J. (’Connell
Dmitri Iglitzin, Esq. Karin Jones

Carson Glickman-Flora, Esq. Stoel Rives LLP
Schwerin Campbell Barnard & 600 University St., 3600
Iglitzin, LLP Seattle, WA 98101

18 W. Mercer Street, Suite 400
Seattle, WA 98119-3971
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General Counsel
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Exccuted at Seattle, Washington this 17" day of May, 2012.
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H
Supreme Court of Oregon,
En Bane.
Elizabeth GAFUR and Linda Wing, on their own
behalf and on behalf of all similarly situated, Re-
spondents on Review,

V.
LEGACY GOOD SAMARITAN HOSPITAL AND
MEDICAL CENTER; Legacy Health System; Leg-
acy Meridian Park Hospital; Legacy Emanuel Hos-
pital & Health Center and Does 1 Through 10, Peti-
tioners on Review,
and
Legacy Mount Hood Health Center, Defendant.

(CC 0407 07139; CA A130070; SC S055175).
Argued and Submitted March 3, 2008.
Decided May 15, 2008,

Background: Hospital employees brought class ac-
tion against employers, seeking, among other
things, compensation for required meal and rest
breaks that employers allegedly did not provide
them during work periods, The Circuit Court, Mult-
nomah County, John A. Wittmayer, J,, granted em-
ployers' motion to dismiss for failure to state a
claim. Employees appealed. The Court of Appeals,
Schuman, J,, 213 Or.App. 343, 161 P.3d 319, af-
firmed. as to the alleged meal period violations, but
reversed as to the alleged rest period violations.
Employers sought review.

Holdings: The Supreme Court, Gillette, J., held that:

(1) employees, who were not provided rest breaks
during a four-hour shift but were paid for four
hours of work for that shift, were pot paid less than

© the wages to which they were entitled and, thus, -

could not pursue a wage claim;

(7) an employee who takeés a rest break does not
stop working for wage and hour purposes; and

(3) Burean of Labor and Industries’ interpretation of
rule was not entitled to deference.

Degision of Court of Appeals reversed in part;
judgment of Circuit Court affirmed.

West Headnotes
[1] Appeal and Error 30 €919

30 Appeal and Error
30XVI Review
30XVIG) Presumptions
30k915 Pleading
30k919 k. Striking Qut or Dismissal,
Must Cited Cases
In reviewing a dismissal for failure to state a
claim, appellate court accepts as true all well-
pleaded allegations of fact in the complaint and
gives plaintiffs the benefit of all favorable infer-
ences that may be drawn from the facts alleged.
Rules Civ.Proc., Rule 21{A)X8),

[2}] Appeal and Error 30 €=2863

30 Appeal and Error
J0XVIReview .
30XVI(A) Scope, Standards, and Extent, in
General
30k862 Extent of Review Dependent on
Nature of Decision Appéaled from
30k863 k., In General. Most Cited Cases
In reviewing a dismissal for failure to state a
claim, appellate court disregards any allegations in
the complaint that state conclusions of law. Rules
Civ . Proc., Rule 2 1{A)(8).

{3] Labor and Employment 231H €~22318

231H Labor and Employment
23 1HXT Wages and Hours
ZITHXT(B) Minimum Wages and Overtime
Pay
23IHXIABM  Operation and Effect of
Regulations
231HK23 1 1 Working Time
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231Hk2318 k. Meal or Break Peri-
ods. Most Cited Cases ,

Employees who were not provided rest breaks
during & four-hour shift but were paid for four
hours of work for that shift were not paid less than
the wages to which they were entitled and, thus,
could not pursue a wage claim. West's Or.Rev, Stat.
Ani, §§ 653.053, 653.261; OAR
839-020--0050(1)(b).

[4] Labor and Employment 231H €=02312

231H Labor and Employment
23THXIN Wages and Hours
23HXNHBY Minimum Wages and Overtitne
Pay
23HXIH(BY  Operation and Effect of
Regulations
231HK231] Working Time
231Hk2312 k. In General. Most
Cited Cases
The extent to which an employee is “entitled”
to wages, for purposes of statute authorizing an em-
pleyee to bring an action to recover unpaid wages
plus penaltics, depends on whether and for how
long he or she was suffered or permitted to “work.”
West's Or,Rev, Stat. Ann, § 653,055,

5] Administrative Law and Procedure 15A €5
4121

15A Administrative Law and Procedure
[3ALY Powers and Proceedings of Administrats
ive Agencies, Officers and Agents
ISAIVIC) Rules and Regulations
15Ak4 12 Construction
ISAk412.1 k. In General, Most Cited
Cases
In interpreting an administrative rule, courts
begin by considering the text of the rule itself, to-
gether with its context, which includes other provi-
sions of the same rule, other related rules, the stat-
ute pursuant to which the rule was created, and oth-
er related statutes; if the meaning of the rule is ¢lear
at that level, then further inquiry is unhecessary.

|6] Labor and Employment 231 H €s02318

231H Labor-and Employment
23 THXII Wages and Hours
23TEHEXTINB) Minimum Wages and Overtime
Pay
231HXHIB)4  Operation and Effect of
Regulations
231Hk23 L1 Working Time
231Hk2318 k. Meal or Break Peri-
ods. Most Cited Cases
Nothing in, -administrative tule goverting rest
breaks requires additional wages for missed rest
breaks. GAR 839 020 0050(13(b).

[7] Labor and Employment 231H €=2318

23111 Labor and Employment
23THXII Wages and Hours
23 NIXHIB) Minimum Wages and Overtime
Pay
23THXIOIBY Operation and Effect of
Regulations
231Hk2311 Working Time
23142318 k. Meal or Break Peri-
ods, Most Cited Cases
“Work” is a term of art for purposes of wage
and hour laws, and it includes rest breaks. OAR
839 020-0050(1)(b).

[8] Labor and Employment 231H €522312

231H Labor and Employment
23THXII Wages and Hours
23THXUI(B) Minimum Wages and Overtime
Pa
Y 23THXTI(BY Operation and Effect of
Regulations
- 231HK231 1 Working Time
231Hk2312 k. In General. Most
Cited Cases
Employees are not required to be “working” (in
the colloquial sense) the entire time that they are
considered to be working for purposes of wage and
hour laws.
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{9] Labor and Employment 231H €=22318

231+ Labor and Employment
231X Wages and Hours
“23THXKB) Minimam Wages and Overtime
Pay
23UIXUKB)4  Operation and Effect of
Regulations
231HK2311 Working Time
231HK2318 k. Meal or Break Peri-
ods. Most Cited Cases
An employee who takeés a rest break does ot
stop working for wage and hour purposes. West's
Or.Rev. Stal. Ann. §§ 633.055, 653.261; OAR
839 020 0050,

[10] Labor and Employment 231H €592318

231H Labor and Employment
231HXTH Wages and Hours
23THXHI(B) Minimum Wages and Overtime
Pay
23THXITHBYM  Operation and Effect of
Regulations
23231 Working Time
23112318 k. Meal or Break Peri-
ods, Most Cited Cases 4
An employee who works four hours and takes a
10 minute rest break within that four-hour peried
works the same amount of time, for wages and hour
purposes, as an employee who works four hours
and does not take 4 rest break; in each circum-
stance, the employee is entitled to four hours pay
and no more, West's Or.Rev. Stat. Ann, §§ 653.055,
653.261; OAR 839 020 0030,

{t1] Labor and Employment 231H €552318

2311 Labor and Employment
23THX Wages and Hours
23 HX KB Minimum Wages and Overtime
Pay
ITHXTHRY  Operation and Effect of
Regulations
231Hk2311 Working Time
231HK2318 k. Meal or Break Peri-

ods. Most Cited Cases

Bureau of Labor and Industries’ (BOLI) inter-
pretation of rule to permit an employee who has not
been provided with a rést break to initiate a wage
claim for additional wages was not entitled to de-
ference by Supreme Court; BOLI's interpretation
was inconsistenit with the wording of the rule and
its context, and nothing suggested that BOLI had,
in the past, interpreted rule in that way. OAR
839--020--0050( 1 ){b).

{12] Administrative Law and Procedure 15A
=413

15A Administrative Law and Procedure
ISATV Powers and Proceedings of Administrat-
ive Agencies, Officers and Agents
15AIV(C) Rules and Regulations
15AKk4 12 Construction
15Ak413 k., Administrative Construc-
tion. Most Cited Cases
Appellate court defers to an agency's interpret-
ation of its own rule only as long as that interpreta-
tion can not be shown. either to be inconsistent with
the wording of the rule itself, or with the rule's con-
text, or with any other source of law,

[(3] Labor and Employment 231H €592408

231H Labor and Employment
23 LHXIIL Wages and Hours
2ITHXTI(B) Minimum Wages and Overtime
Pay
23HHXIH(B)6 Actions
23 1Hk2407 Penalties
231Hk2408 k. In General. Mosl
Cited Cases
Bureau of Labor and Industries has authority to
assess a civil penalty against an employer who will-
fully violates thie rest break requirements. West's
OrRev. Stat.  Ann.  §  633.256(1); OAR
839- 020- D0S0(1)(b).

[14] Labor and Employment 231H €=22525

" 231H Labor and Employment
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23 THXHT Wages and Hours
DIHIXTH(E) Offenses and Prosecutions
2311k2524 Offenses
) 231HK2525 k. In General, Most Cited
Cases
Bureau of Labor and Industries has the author-
ity to seek criminal prosecution of employers who
violate the rest break requirements. West's Or.Rev.
St Ann. §§ 653261,  653.991; OAR
839-020-0050(1)(b).

[15] Labor and Employment 231H €592318

23111 Labor and Employment
231HXTH Wages and Hours
23THXHIBY Minimum Wages and Overtime
Pay
IMTIXTIBM  Operation and Effect of
Regulations
231HK23 11 Working Time
231711k2318 k, Meal or Break Peri-
ods, Most Cited Cases
Rule tequires employers to provide minimum
rest breaks, but violation of that requirement does
not give rise to a wage claim for additional wages
based on missed rest breaks, West's OrRev. Stat.
Ann. § 653.055; OAR 839-020 -0050(1)(b).

**447 On review from the Court of Appeals.™’

N* Appeal from Multnomah County Cir-
cuit Court, John A, Wittmayer, Judge, 213
Ov.App. 343, 161 P.3d 319 (2007,

Timothy R. Volpert, of Davis Wright Tremaine
LLP, Portland, argued the cause and filed the brief
for petitioners on review, With him on the brief
were Carol J, Bernick and Kevin H, Kono, Port- land.

Jacqueline 1., Koch, of Bailey, Pinney & Associates
LLC, Vancouver, Washington, argued the caise
and filed the brief for respondents on review. With
her on the brief was J. Dana Pinney, Vancouver,
Washington,

them during work ’perlodb, Defendants

Brian R. Talcott, of Dunn Caimey Allen Higgins &
Torgue LLP, Portland, filed a brief for amicus curi-
ae Oregon Restaurant Association,

David H. Wilson, Francis T. Bamwell, and Kathryn
M. Hindman, of Bullard SmxthJemstedt Wilson,
Portland, ﬁled a brief for amici curiae Oregon As-
sociation of Hospitals and Health Systems, Portland
Business Alliance, Oregon Business Association,
Oregon **448 Association Chiefs of Police, Ore-
gon State Sheriffs Association, Special Districts
Associdtion of Oregon, Association of Oregon
Counties, and, League of Oregon Cities,

David F. Rees and Joshua L. Ross, of Stoll Stoll
Berne Lokting & Shlachter P.C., Portland, filed a

brief for amicus curiae Oregon Trial Lawyers Agso-

ciation.

Stacie F. Beckerman, Assistant Attorney General,
Hardy Myers, Attomey General, and Mary . Wil-
lams, Solicitor General, Salem, filed a brief for
amicus curiae Bureau of Labor and Industries,

GILLETTE, J

*528 This is a class action wage and hour case
in which plaintiffs, employees of hospitals owned
by Legacy Health Syqtems. seek, among.

N filed an
ORCP 21 motion to dismiss various of plaintiffs'
claims for relief on the ground that, although em-
ployees have a private right of action for unpaid
wages, the applicable statute does not make that
private right of action available for meal or rest
period violations of the kind asserted by plaintiffs.
The trial court agreed that the statute does not
provide a private right of action for either type of
violation; it granted defendants' motion to dismiss
and denied plaintiffs leave to replead.”™ Plaintiffs
appealed to the Court of Appeals, which affirmed
the trial court's ruling as to the alleged meal period
violations, but reversed the trial court's ruling as to -
the alleged rest period violations. Ciaflir v. Legacy

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Good  Samaritan  Hospital, 213 Or.App. 343,
347 49, 161 P.3d 319 (2007), Defendants sought
review of that decision to the extent that it rein-
states petitioners' claims for compensation for rest
period violations."™ We allowed review and now
rev?‘rse that part of the decision of the Court of Ap-
peals,

N1, Plaintiffs originally brought their ac-
tion against several hospitals owned by
Legacy llealth Systems as well as Legacy
Health Systems itself. The trial court dis-
missed all defendants except Legacy Me-
ridian Park Hospital and Legacy Health
Systems. Plaintiffs have not challenged
that ruling,

'FN2. Notwithstanding that the trial court
did not give plaintiffs leave to replead,
plaintiffs thereafter filed an amended c¢om-
plaint, asserting, among other things,
breach of contract claims for missed meal
and rest periods. The trial court dismissed
those claims because plaintiffs did not
have leave to replead them. The correct-
ness of that ruling is not before us.

FNJ. Plaintiffs have not challenged the
part of the Court of Appeals decision af-
firming the trial court's ruling respecting
the alleged meal period violations, and that
matter also is not before this court,

[1}{Z] Because this case comes to us on a mo-
tion to distaiss for failure to state a claim under
ORCP 21 A(8)."™ we accept as *529 tiue all
well-pleaded allegations of fact in the complaint
and give plaintiffs the benefit of all favorable infer-
ences that may be drawn from the facts alleged.
Bubick v. Oregon Arena Corp., 333 Or. 401, 407,
40 P3d 1059 (2002). However, we disregard any
allegations that state conclusions of law, See
Nadeair v, Power Plant fngr. Co., 216 Or, 12, 135,
337 P2d 313 (1959) (court disregards conclusions
of law because they are nullities that do not present
any issue). Respecting the rest period, plaintiffs al-

leged as follows:
FN4, ORCP 21 A provides:

“Kvery defense, in law or fact, to a claim
for relief in any pleading, whether a
complaint, counterclaim, cross-clajm or
third party claim, shall be asserted in the
responsive pleading thereto, except that
the following defénses may at the option
of the pleader be made by motion to dis-
miss: * * * (8) fuilure to state ultimate
facts sufficient to constitute a claim.”

“34, ORS 653.261 provides for minimum em-
ployment conditions to be established by the
Commissioner ¢f the Oregon Bureau of Labor
and Industries, Defendants were required [to]
provide [their] émployees with a paid rest peried
of not less than ten * * * minutes for each period
of four hours in which the employee worked, or
worked the major part of the four hour period.
OAR 839--020-0050,

“35, Defendants failed to provide Plaintiffs and
all other similarly situated employees (Rest Peri-
od Class) members uninterrupted rest periods of
not less than 10 minutes when and as required, in
violation of ORS 653261 and OAR
839-020--0050, **449 and falled to pay Plaintiffs
and similarly situated class members for those
breaks not provided.

iwage 08 which defendants
failed to provide within the six year statute of
limitations period,”

The only factual allegations in the quoted portion
of the complaint are (1) that defendant failed to
provide plaintiffs with 10-minute rest breaks for
every four hours that they worked, and (2) that
defendant “failed to pay [pllaintiffs * * * for
those breaks not provided.” All of the remaining

© 2012 Thomson Reuters. No Claim to Orig. US Gov, Works.
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allegations are legal vonclusions. In addition to
the pleadings, the parties agree that plaintiffs
were paid at the appropriate rate for four hours of
work for each four-hour work period in which de-
fendant did not provide them a rest break,

*530 As noted; defendants moved to dismiss
the rest period claims in the original complaint and
the trial court granted the motion. Plaintiffs ap-
pealed that ruling to the Court of Appeals, arguing
applicable  rule, OAR
to  four

that (1)  the

839 020° 0050(1)(b),
hours pay for every
worked and (2)

entitles  them

,hour penod for ‘which they pen
Plaintifts argued, further, that because compensa-
tion for work provided is “wages,” as that word is
defined in ORS 653.010(10), defendants necessar-
ily paid plaintiffs less wages than they were owed.
The Court of Appeals agreed, and reversed the con-
trary ruling of the trial court,

FNS. The text of OAR
839 020 -0050(1)(b) s set out below, 344
Qr. at 533-34, 185 P.3d at 446.

[3]|14] We turn first to an examination of the
relevant statutes., As noted, this is a4 wage clalm uns
der ORS 653.055. That statute authorizes an sm-~
ployee who is not paid all the wages to-which he is
entitled to bring an action to recover those unpaid
wages, plus penalties:

“(1) An employer who pays an e¢mployee less
than the wages to which the employee is entitled
under ORS 653.010 to 653.261 is liable to the
employee affected: -

“(a) For the full amount of the wages, less the
amount actually paid to the employee by the emi-
player; and

“(b) For civil penalties provxded in ORS
652,150,

“Wages” are defined elsewhere in the statutes

as “compensation due to an employee by reason of

employment,” ORS 653.0&0('1’0). The word
“erployment” is not deflned in the statutes, but the

word “employ” means “to suffer or permit to work”
). .ORS

(excluding voluntary or donated ¢

The inclusion of the reference to ORS 653.261
in- section (1) of ORS 653.055 in connection with
the phrase “the *531 wages to which an employee
is entitled” suggests that the legislature intended
ORS 653.261 to confer an employees some kind of
an entitlement to wages. ORS 653.261 provides:

“(1) The Commissioner of the Bureau of Labor
and. Industries may adopt rules prescribing such
minimum ¢onditions of employment, excludiig
minimum wages, in any occupation as may be ne-
cessary for the preservation of the health of em-
ployees. The rules may include, but are not lim-
ited to, minfmum meal perfods and rest periods,
and. maxitum hours of work, but not. less than
eight hours per day or 40 hours per week;
however, after 40 Hours of work in one week
overtime may be paid, but in no case at a rate
higher than one and one-half times the regular
rate of pay of the employees when computed
without benefit of -commissions; ovetrides, spiffs
and similar benefits,

“(2) Nothing contained in ORS 653.010 to
653.261 shall be construed to confer authority
upon the comimissioner to regulate the hours of
employment of employees engaged in produc-
tion, harvesting, packing, curmg, canning, freez-
ing or drying any **450 variety of agricultural
crops, Hvestock, poultry or fish.

“(3) Rules adopted by the commissioner pursu-
ant to subsection (1) of this section do not apply
to individuals employed by this state or a politic-
al subdivision or quasi-municipal corporation

© 2012 Thomson Reuters, No Claim to Orig. US Gov, Works.



185 P.3d 446
344 Or. 525, 185 P.3d 446, 155 Lab.Cas. P 60,610
(Cite as: 344 Or. 525, 185 P.3d 446)

thereof if other provisions of law or collective
bargaining agreements prescribe rules pertaining
to conditions of employment referred to in sub-
section (1) of this section, including meal peri-
ods, rest periods, maximum hours of work and
overtime,

“(4) Rules adopted by the commissioner pursus
ant to subsection (1) of this section regarding
meal periods and rest periods do not apply to
nurses who provide acute care in hospital settings
if provisions of collective bargaining agreements
entered into by the nurses prescribe rules con-
cémning meal periods and rest periods.”

The statute does not, by its terms, directly en-
title employees to anything, much less wages.
Rather, it authorizes the commissioner of the Bur-
eau of Labor and Industries (BOLI) to promulgate
rules “prescribing such minimum conditions of em-
ployment, excluding minimum wages, in any occu-
pation as may be necessary for the preservation of
the health of *532 employees,” including, but not
limited to, “minimum meal periods and rest peri-
ods, and maximum hours of work,”

At the same time, section (1) of the statute con-~
tains two direct references to wages. The first refer-
ence is a prohibition; BOLY is forbidden to promul-
gate rales concerning minimum wages,"° The
second reference concerns overtime pay: “[Alfter
40 hours of work in one week overtime may be
paid, but in no case at a rate higher than one and
one-half times the regular rate of pay of the em-
ployees when computed without benefit of commis-
sions, overrides, spiffs and similar benefits.”

N6, The legislature provides for minim-

um wages in ORS 633.025.

Defendants argue, at the outset, that the only
wage claim that ORS 653.261 arguably authorizes
is for overtime pay violations, because that is the
only “wage” issue mentioned in the statute. ORS
(53.261, they argue, does not and cannot authorize
BOLI to promuilgate rules that ¢reate wage claims

for violations of minimum conditions of employ-
ment, That is so, in defendant's view, because the
phrase “conditions of emiployment” necessarily
deals with what employers may allow or require
employees to do while they arg working, and that is
not & wage issue. One of the amici points out, re-
latedly, that the rest bredk reference in ORS
653.261 does not even require that rest breaks be
paid, much less create an entitlement to additional
wages for missed rest bredks, It follows, defendants
assert, that, to the extent that OAR §39-020-0050
purports to create an entitlement to wages for rest
break violations, it exceeds BOLI's statutory au-
thority.

We need not decide whether defendants’ point
is correct. Assuming (without deciding) that BOLI
has authority to create a wage entitlemtent for such
violations, we conclude that BOLIL did noet do so in
OAR 839 020-0050 with respect to required rest
breaks.

(5] To explain our point, we tun to an examine
ation of OAR 8§39-020--0050, uging the same inter-
pretive framework with respect to administrative
tules that we: use with respéct to statutes, See Tye v.
MeFetridge, 342 Or, 61, 69, 149 P3d 1111 Q006)
(in interpreting administrative rule, court's task
*533 is same as involved in determining meaning
of statute: to discern meaning of words used, giving
effect to intent of body that promulgated rule). We
begin by considering the text of the rule itself, to-
gother with its context, which ineludes other provi-
sionis of the same rule, other related rules, the stat-
ute pursuant to which the rule was created, and oth-
er related statutes. /. If the meaning of the rule is
clear at that level, then further inquiry is unneces-
sary. [d.

[6] OAR 839 020-0050(1)(b) provides, with
respect to rest breaks:

“(1) Except as otherwise provided, every em-
ployer shall provide to cach employee an appro-
priate meal petiod and an appropriate rest period.

© 2012 Thomson Reuters, No Claim to Orig. US Gov. Works.
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“(b) ‘Appropriate rest period” means; A period
of rest of not less than ten minutes **451 for

every segment of four hours or major part thergof

worked in one work period without deduction
from the employee's pay. The period of rest must
be in addition to and taken separately from the
time allowed for the usual meal period. Insofar as
feasible, considering the nature and circum-
stances of the work, such period of rest is to be
taken by an wvmployee approximately in the
middle of cach four heur (or major part theteof)
segment. The rest perfod is not to be added to the
usual meal period or deducted from the beginning
or end of the work petiod to reduce the overall
length of the total work period.”

“(A) The provisions of section (1) of this rule
regarding appropriate rest periods do not apply
when all of the following conditions are met:

“(a) The employee is 18 years of age or older;
and

“(by The employee works less than five hours
in any period.of 16 continuous hours; and

“(c) The employee is working alone; and

“(d) The employee is employed in a retail or
service establishment, fe, a place where goods
and services are sold to the general public, not for
resale; and

“(e) The employee is allowed to leave the em-
ployee's assigned station when the employee
must use the restroom facilities,

w534 Wk ok ok ok kK

“(4) As used in this rule, ‘work period’ means
the period between the time the employee begins
work and the time the employee ends work, and
includes rest periods, and any period of one hour
or less (not designated as a meal period) during
which the employee is relieved of all duties.”

The Court of Appeals accepted plaintiffs asser-
tion that, because OAR. 839 020 0050(1)(b) en-
titles employees to rest breaks “without deduction
from the employee's pay,” it necéssarily follows
that that provision entitles them to four hours' pay
for three hours and 50 minutes of work, Guafir, 213
Or.App. at 349, 161 P.3d 319. That conclusion is
unwarranted and, indeed, as we explain below, we
think that the prohibition on deductions from pay
cuts the other way. Certainly, nothing In thdt rule
requires additional wages for missed rest breaks,

First, QAR '839-020 0050 itgelf
defines a “work period” to include rest breaks:

“(4y As used in this rule, ‘work period’ means
the period between the time the employee. begins
work and the time the employes ends work, and
includes rest periods, and any period -of one hour
or less (not designated as a meal poriod) during
which the employee is relieved of all duties.”

(Bmphasis added.) The fact that an employer
may not deduct wages from the employee's pay for
the rest break also supports the idea that ¢ -
are workmg during rest periods; even if they are:not:
performing duties at that time.-

[8] If further confirmation were needed, the
context of OAR 839 020-0050(1)(b) supplies it.
Related regulations establish that employees are not
required to- be “working” (in the colloquial sense)
the entire time that they are considered to be
“working” for purposes of wage and hour laws, For
example, OAR 8390200041, dealing with
“waiting time,” provides that employees who are
required ‘to “wait” as part of *335 their jobs ate
considered to be working, so long as “the time
spent waiting belongs to and is' controlled by the

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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employer and the employee is unable to use the
time effectively for the employee's own purposes.”
OAR 839 020 0()4I(I) Similarly, an employee
who is required to remain on-call on the employer's
premises or so close thersto that the employee can-
not use the time effectively for the employee's own
purposes s “working” while on-call. OAR
839 020 0041(3). And, under OAR
839-020- 0042(1), employees who are required to
be on duty for less than 24 hours **452 are con-
su(iiered to be working even though they are permit-
ted to

FN7. Under OAR 839020 0004(20), all
time that an employee nccessarily must be
on the employet's premises is considersd
“work™

“ ‘Hours worked” means all hours for
which an employee is cmployed by and
required to give to the employer and in-
cludes all time during which an employ-
ee is necessarily required to be on the
employer's premises; on duty or at a pre-
scribed work place * * *.”

In fact, BOLI's own website states that
employers may require employees to re-
main on the premises during rest breaks,
Breaks: Meal And Rest Period, Technic-
al Assistance; FAQ, www, boll, state. or.
us/ BOLI/ TA/' T FAQ__ Restandmsal.
shtm. Clearly, BOLI considers rest
breaks to belong to and be controlled by
the employer.

As discussed above, ORS 653.26! authorizes
BOLI to issue rules preseribing “minimum condi-
tions of employment * * * as may be necessary for
the preservation of the health of employees.” The
part of OAR 839 020--0050 that deals with rest

breaks is such a rule. Tt specifies that rest breaks
should be taken by employees “approximately in
the middle of each four hour” shift; they may not be
added to meal petiods or deducted from the begin-
ning or end of work periods to reduce the overall
length of the shift; and employees may not be
docked pay for taking them. All of those features
indicate that the rest break is intended to benefit the
employees' physical and mental well-being. Other
rules prescrlbing minimum conditions of employ-
ment prohxbit employees from being required to lift
excessive weights, OAR 8§39-020-0060, and re-
quire employers to provide a sanitary *536 and safe
work environiment, with adequate lighting, ventila-
tion, washrooms and toilet facilities, among other
things. OAR  839-020-0065, Nothing in any of

these “condition of employment” rules suggests any

intention onh BOLI's part to require employers to

pay additional wages in the event of their violation.
g

FN& By contrast, OAR  839-020-0030
specifically provides that overtime wages
must be paid. That rule provides that, sub-
ject to enumerated exceptions,

“all work performed i excess of forty
(40) hours per week must be paid for at
the rate of not less than one and one-half
times the regular rate of pay when com-
puted without benefits of commissions,
overrides, spiffs, bonuses, tips or similar

benefits pursuant to ORS 653.261¢1) * *
¥ 9

[91(10] Havmg consxderedftheﬁtext of OR S,
OA
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653.055(1) (providing wage clai
Wwhich_employee is “enti ‘

(11} BOLI has filed an amicus brief in this
court in which it argues that it Intended, in promul-
gating OAR 839-020-0050( )(b), to allow employ~
ces to collest wages for missed rest periods and
that, propetly interpreted, that is what the rule
provides. Specifically, BOLI argues that the phrase
“without deduction from the employee's pay” in the

definition of a rest period in  OAR
839 020~ 6050(1)(b) means that employees are en-
titled to four hours pay for three hours and 50
minutes of work and that, consequently, an employ-
ee who has not been provided with a rest break can
initiate a wage claim for the 10 minutes of services
provided but not compensated. BOLI asserts, fur-
ther, that that “interpretation” of the rule is plaus-
ible and, therefore, is entitled to deference by this
court, See ¥8537 Don’t Waste Oregon Cont. v En-
ergy Facitity Siting, 320 Or. 132, 142, 881 P.2d 119
(1994) (appellate court defers to **453 agency's
plausible interpretation of its own tule).

{12} As BOLI goes on to recognize, however,
this court defers to an agency's interpréfation of its
own rule only as long as that interpretation “cannot
be shown cither to be inconsistent with the wording
of the rule itself, or with the rule's context, or with
any other source of law.” /d As is evident from the
above discussion, we have concluded that BOLI's
interpretation /s inconsistent with the wording of
the rule and its context.

In addition, we observe that nothing in BOLI's
brief suggests that it has, in the past, “interpreted”
OAR 839 020 0050(1)Xb) in the way that it now
espouses. It does not offer a past case or policy
statement or any other evidence that it ever inten-

ded OAR. 839- 020-0050(1){b) to have the meaning
that it now advocates, In fact, BOLI acknowledges
that it has never sought wages for employees who
have missed rest periods; rather, it has always en-
forced the rule by seeking civil penialties against
employers that have violated its provisions.

In essence, BOLI's argument in the present
vase amounts to no more than anh assertion that the
Court of Appeals opinion ‘was coriect. We do not
view that as an interpretation to which we owe de-
ference.

[13J[14] All of that is not to say that employees
do not have any recourse for violations of the rest
break requirements. ORS 653.256(1) authorizes
BOLI to *“assess a civil penalty not to exceed $1000
against any person who willfully violates ORS * *
* 653.261 or any rule adopted thereunder.)” ™ In
addition, BOLI has the authority to seek criminal
prosecution of employers who violate the rest break
requirements. Se¢ ORS 653.991 (*Violation of any
provision of this section or ORS 653.040 to
653.545 or of any rule adopted by the Wage and
Hour Commission under ORS 633.307 shall be
pusishable as 4 misdemeanor.”).

FN9. BOLI has promulgated rules ex-
pressly authorizing the assessment of civil
penalties for meal and rest period viola-
tiotis, See OAR 839-020--1010¢1)(}) and (/
) (providing for such assessment). Further,
OAR 839-020 1000 provides, “Each viol-
ation is. a separate and distinet offense. In
case of continuing violations, each day's
continuance is a separate and distinct viel-
ation.”

*538 [15] Based on the foregoing,- we think
that it is clear from the text and context of con-
trolling statutes and rules, and we therefore hold,
that QAR 839 020 -0050(1)(b) requires employers
to provide minimum rest breaks but violation of
that requirement does not give rise to a wage claim
under ORS 653.035 for additional wages based on

" tissed rest breaks. Accordingly, plaintiffs’ allega- -
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tions that defendants failed fo provide them with
rest breaks and failed o pay them “for those breaks
not provided” would not, if ftrue, establish fhat
plaintiffs were paid “less than the wages to which
[they were] entitled under * * * ORS 653.261.” The
trial court correctly dismissed plaintiffs' rest break
claim for failure to state ultimate facts sufficlent to
state a claim, The contrary conclusion of the Court
of Appeals was error,

The decision of the Coutt -of Appeals is re-
versed in part. The judgment of the circuit court is
affirmed.

Or.,2008.

Gafur v, Legacy Good Samaritan Hosp. and Medic-

al Center '
344 Or. 525, 185 P.3d 446, 155 Lab.Cas, P 60,610
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