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I. Introduction.

Petitioner/plaintiff Humphrey Industries, Ltd. (Humphrey or the
dissenter) appeals from the trial court’s judgment and orders granted on
remand from Humphrey Indus., Ltd. v. Clay St. Assocs., L.L.C., 170 Wn.2d
495, 507, 242 P.3d 846 (2010) (the Opinion), App. A.'

Humphrey dissented from the merger of Clay Street Associates, LLC
(Clay Street) and “demanded payment under the dissenters’ rights provisions
of the Washington Limited Liability Act (LL.C Act or the Act), chapter 25.15
RCW.” Id at 497, § 1. In the prior appeal, this Court reviewed the trial
court’s award of fees to Clay Street and one of the members and its refusal to
award the same to Humphrey. Id. at 501, 9. This Court reversed the award
of fees against Humphrey and “remand[ed] for consideration of whether in
light of Clay Street’s failure to substantially comply with the statute,
Humphrey is entitled to attorneys fees” under RCW 25.15.480. Id at
508-09, 99 25-26.

But on remand, remarkably, the trial court reinstared the reversed fee
awards against Humphrey and in favor of the LLC and a member, The
reinstatement of the reversed awards violates the letter and the spirit of the

mandate and the law of the case doctrine embodied in RAP 12.2. Order Re:

! This brief references two sets of clerk’s papers. The clerk’s papers in the first appeal
will be referenced as “2007 CP.” The clerk’s papers in this second appeal will be
referenced as “2011 CP.”
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Attorneys’ Fees (Aug. 30, 2011), 2011 CP 684-97, App. C. Those reinstated
fee awards to Clay Street and the Rogels must be reversed.

Compounding this error, the trial court committed another plain and
prejudicial error by failing to grant Humphrey restitution and related relief.
Since the reversed judgment had already been paid by Humphrey, the
“general rule of restitution™ applies: “what has been lost to a litigant under
the compulsion of a judgment shall be restored thereafter, in the event of a
reversal, by the litigants opposed to him, the beneficiaries of the error.”” Al
Coast Line R.R. v. Florida, 295 U.S. 301, 309, 55 S. Ct. 713, 79 L. Ed. 1451
(1935) (Cardoza, J.).> The beneficiaries of the error in this case were Clay
Street and its other members. Therefore, they are the ones liable to the
dissenter in restitution.

It is a well-established principle that “[t]he reversing court can itself
direct restitution ...”* Because the merits of the controversy are before this
Court and the judgment of reversal is final and absolute, this is a proper case
for the appellate court to exercise its inherent authority to grant restitution

and take other actions as the interest of justice requires. RAP 12.8.

> Ehsani v. McCullough Family P5hip, 160 Wn2d 586, 592, 159 P3d 407 (2007)
(identifying Restatement of Restitution § 74 (judgment subsequently reversed) as the general
rule),

* Quoted in Ehsani, 160 Wn.2d at 595.

4 Restatement of Restitution § 74 cmt. a. (1937)
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The restitution remedy is straightforward. The other members of
Clay Street are the real parties in interest. They received the benefit of the
$219,953 payment made to satisfy the reversed judgment. There is unjust
enrichment resulting both from their actions taken before the commencement
of this suit and after the commencement of this suit. Prior to the
commencement of this suit, the other members each received preferential
distributions from the sale of the LLC’s only asset before the tardy and
partial fair value payment was made to the dissenter” They left the LLC a
hollow shell. After the commencement of this suit, the other members failed
to pay the LLC’s lawyers. When the dissenter paid the award for Clay
Street’s attorney fees, the other members were benefitted—they avoided
having to pay those fees themselves.

None of the exceptions to the general rule of restitution atpply.6

7 There can be no unclean hands

There are no “special circumstances.”
defense in this case, where this Court concluded in the prior appeal: “If any
acts of bad faith were committed, they were committed by the other

members of Clay Street who sought to bypass the dissenters’ rights statute

and section 8.1 of their own LLC Agreement, which specifies that the

5 170 Wn.2d at 499, §6 ($181,192.64); id. at 507, 120 (“the extreme delay”); Chicago
Title Ins. Co., Seller’s Statement 5/16/05 (indicating $277,014 payments to ABO
Investments, Joe Rogel and Scott Rogel), 2007 CP 284.

$ Ehsani, 160 Wn.2d at 592-93 (identifying bona fide purchaser for value at an execution
sale as an example of an exception to the general rule).

" Restatement of Restitution § 74 cmt. ¢ (describing when restitution is inequitable).
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property, ‘shall not be sold, conveyed, and/or assigned without the mutual

consent of each of the members....”"”

To avoid needless litigation on a second remand, this Court should
exercise its inherent authority and hold Clay Street and the other members
jointly liable for restitution of the $220,959 paid plus interest at the 12%
judgment rate since November 19, 2007, and for the prior supplemental
judgment of $98,191 for appellate fees, along with any additional awards
granted in this appeal.

If this Court remands for additional proceedings, then the case should
be transferred to another judge. With the trial judge’s substantial difficulty
in putting out of mind his previously expressed views and findings, the
transfer of the case to another judge on remand will further the ends of
justice.

II. Assignments of Error

1. Did the trial court err when it reinstated on remand the fee
awards in favor of Clay Street and Mr. and Mrs. Joseph Rogel against
Humphrey pursuant to RCW 25.15.480(2)(b)?

2. Did the trial court err when it declined on remand to grant
Humphrey interest on money paid to satisfy the judgments that were

reversed on appeal?

8170 Wn.2d at 508, § 24.
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3. Did the trial court err when it declined on remand to rule the
other members of Clay Street were individually liable for the prior fair value
award, reversed fee awards, interest on the moneys paid, and the
supplemental judgment in favor of Humphrey?

Issues Pertaining to the Assignment of Error.

No. 1. This Court reversed the trial court’s prior award of attorney
fees against the dissenter, which had been granted pursuant to RCW
25.15.480(2)(b). RCW 25.15.480(2)(b) authorizes a fee award “if the court
finds that party to have acted arbitrarily, vexatiously, or not in good faith.”
This Court ruled: “the record does not establish Humphrey’s actions were
arbitrary, vexatious, and not in good faith”® Do this Court’s rulings
preclude the trial court on remand from reinstating the RCW 25.15.480(2)(b)
ruling against the dissenter based on the same record? Does the trial court’s
reinstatement of the fee awards violate the mandate, the law of the case
doctrine, and RAP 12.2?

No. 2. The judgment debtor (the dissenter) paid money to satisfy
the judgment that was reversed on appeal. Is the judgment debtor entitled
to restitution including interest from the judgment creditor?

No. 3. The other members of Clay Street benefitted from the

dissenter’s payment of the reversed fee judgment to the inactive LLC, which

’ 170 Wn.2d at 508, 9 24.
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has no assets. Before this suit was filed, they benefitted from the use of
company information, funds, and the six month deferral of payment to the
dissenter for its interest. They also benefitted from the preferential
distributions each received before making the initial fair value payment to
the dissenter. The other members bypassed both the LL.C Agreement and the
dissenters’ rights statute. Were the other members unjustly enriched by the
distributions and by the dissenter’s payment to satisfy the reversed fee
judgment? Is the dissenter entitled to restitution from them for money in the
amount of the reversed fee judgment ($187,718 plus interest), the prior
supplemental judgment for appellate fees and expenses ($98,191), and any
additional awards?

No. 4. If Issue No. 3 is not resolved on review, is the remand to
another judge appropriate for the proper and final resolution of the case?

No. 5. Should a dissenter be granted fees?

III.  Statement of the Case

A, This case involves the failure of the trial court to heed this

Court’s construction of the dissenters’ rights provisions in the
LLC Act.

This case arises from Humphrey’s dissent from the merger of Clay
Street. The “Facts and Procedural History” prior to the mandate are set forth
in the Opinion, 170 Wn.2d 498 to 501, 993-9. Humphrey demanded

payment for its interest in Clay Street pursuant to the dissenters’ rights
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provisions of the LLC Act, chapter 25.15 RCW. Clay Street lacked funds to

pay Humphrey the fair vaiue of its interest within thirty days of the merger as

required by the statute. Id. at 499, § 6. Clay Street paid Humphrey over five
months late. Id Humphrey disputed Clay Street’s value calculation and
filed suit. Id. One month later, Clay Street filed a petition to determine the

fair value, and the two cases were consolidated to resolve that issue. Id.

B. In the prior appeal, the court of appeals affirmed the trial court’s
award of attorney fees against the dissenter (Humphrey) and the
denial of fees in favor of the dissenter.

The trial court determined the fair value of the company and
“ordered Clay Street to pay Humphrey an additional $60,588.22.” Id. at 500,
9 7. The trial court also found Clay Street violated the LLC Act by failing to
pay Humphrey the fair value within 30 days of the effective merger but
concluded the company had substantially complied with the Act. Id at
500-01, § 8. “The court also declined to award Humphrey attorney fees as
provided under RCW 25.15.480(2)(a) and instead awarded Clay Street and
Joseph and Ann Lee Rogel fees under subsection (b) of the same provision
based on its finding that Humphrey acted arbitrarily, vexatiously, and not in
good faith in pursuing its dissenter’s rights claim.” Id. at 501, 9 8.

The Court of Appeals affirmed the trial court’s determination of fair
value, interest, and its attorney fee award against Humphrey. /d. at 501, § 9.

C. But this Court reversed the rulings regarding fee awards.
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This Court granted review of the ruling that the LL.C had substantially
complied with the dissenters’ rights provisions and also granted review of the
fee awards against Humphrey. Id. at 501, §9. Both issues were decided in

the dissenter’s favor, Id at 507-09,

1. This Court held the LLC did not substantially comply
with the Act.

The Opinion emphasizes that Clay Street’s violation of RCW
25.15.460’s requirement to immediately pay the fair value to the dissenter
went to the very purpose of the statute. “The purpose of RCW 25.15.460 is
to ensure that dissenters have immediate use of the money to which the
corporation agrees it has no further claim.... Humphrey did not receive
payment within [the statutorily-required] time frame; instead, Clay Street
sent the funds almost six months later.” Id. at 504, § 16 (citation omitted)
(internal quotation marks omitted); id. at 506, § 17 (“Humphrey did not have
anything close to ‘immediate’ use”). In short, Clay Street’s actions were
unquestionably “contrary to the underlying purpose of the dissenters’ rights
statute’:

Clay Street plainly failed to pay Humphrey the fair value of its interest

in the company within 30 days of the effective merger date as required

by RCW 25.15.460. Instead, it partially paid that value six months
later. Humphrey was thereby deprived of the immediate use of the fair
value of its interest, contrary to the underlying purpose of the
dissenters’ rights statute. It follows that Clay Street did not

substantially comply with the statute. We . . . remand for a
determination of whether Humphrey is entitled to attorneys fees under
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RCW 25.15.480. As the prevailing party, Humphrey is entitled to
attorney fees for this appeal.

Id. at 508-09; id. at 507, 420 (noting “the extreme delay of [Clay Street’s]

payment to Humphrey” [emphasis added]).
2. Remand was limited to whether an award of fees to the
dissenter (Humphrey) was warranted based on this
Court’s holding that the LLC had not substantially
complied with the Act.

This Court issued a very specific “remand for reconsideration of
the denial of such fees to Humphrey.” Id. at 507, §20. That this was the
sole issue on remand was repeated and emphasized in no less than three
subsequent paragraphs of the decision. 170 Wn.2d at 507, | 21; id. at 508,
25, id. at 509, 9 26.

3. This Court reversed the fee awards in favor of the LLC
and the Rogels as not established by the record.

The Opinion reversed the awards of fees in favor of Clay Street and
the Rogels against Humphrey. Id. §22; id. §25. The Opinion concluded
the award was based in part on settlement negotiations in violation of
Evidence Rule 408. Id. at 507-08, 99 22-23. The Opinion explicitly held:
“Even if the evidence was admitted for a permissible purpose, given the
circumstances of this case, the record does not establish that
Humphrey’s actions were arbitrary, vexatious, or not in good faith.” Id. at
508, 9 24 (emphases added). Indeed, this Court unequivocally concluded

that “[i]f any acts were in bad faith, they were committed by the other
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members of Clay Street, who sought to bypass the dissenters’ rights statute
and section 8.1 of their own LLC agreement ... ” Id The Opinion
reversed the fee award on the “untenable grounds” standard. Id. q 25.

The Opinion also ruled Humphrey was entitled to attorney fees on

appeal as the prevailing party. Id at 509, 9 26.

D. The mandate required compliance with the Opinion and the
order denying respondents’ reconsideration and clarification
motion,

Dissatisfied with the Opinion, Clay Street and the Rogels filed a
reconsideration motion. 2011 CP 46-71. Their motion did not attack the
Opinion’s ruling that “the record does not establish Humphrey’s actions
were arbitrary, vexatious, and not in good faith” or the application of the
untenable grounds standard to the record. 170 Wn.2d at 508, Y 24. Rather,
they requested reconsideration of the ruling that Humphrey was the
prevailing party in the appeal. 2011 CP 50-51, 69-70. They also asked for
clarification on remand: (1) that the trial court may consider whether to
grant the LLC and members their fees and (2) that Humphrey may not seek
fees against the members. Id.

This Court denied their motion. 2011 CP 3. Consistent with the
denial of the motions, the mandate requires ‘“further proceedings in
accordance with the attached true copy of the opinion and the order

denying motion for reconsideration.” 2011 CP 1-3,

10
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This Court subsequently granted a supplemental judgment in favor
of Humphrey against “Respondent, Clay Street Associates, LLC, et al., for
$98,191 in appellate fees and costs.” 2011 CP 141-45,

E. On remand, remarkably, the trial court reinstated the fee awards
reversed by this Court, and the trial court failed to grant relief
against the other members.

On remand, Humphrey requested a fee award in its favor, interest
on the sums paid, and an award against the individual members.'® Clay
Street and the Rogels on remand filed a motion for the reinstatement of the
reversed awards."! Humphrey opposed their motion.'* The trial court
awarded Humphrey $7,479.86 in fees, reinstated the reversed fee award in
favor of the Rogels for $33,533.95 and partially reinstated the award in
favor of Clay Street for $127,607.73. Order at 9:8-14:2, 2011 CP 716-21,
App. C. The trial court also denied Humphrey interest on the sum paid
and credited to satisfy the reversed fee awards. Id. at 12:9-13:5, 2011 CP
695-96, App. C. The trial court did not reach the issue of member
liability. Humphrey has appealed from the final judgment and portions of

the orders made on remand."

10 See, e.g.,, 2011 CP 32-44, 130-141, 433-38,
2011 CP 154-66, 423-28.

122011 CP 391-404; App E (Humphrey's Post-Hearing Submission at 1); 2011 CP 553-
61,

%2011 CP 702-26. Humphrey is not appealing the award of merely $7,479.86 in fees for
Clay Street’s substantial violation of the LLC Act.
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IV.  Summary of Argument

The reinstated fee awards should be reversed for a second time. The
reinstatements violate the mandate and the law of the case doctrine. They
are clear reversible errors.

The trial court also erred when it failed to grant interest on the sums
paid to satisfy the reversed fee awards. The general rule of restitution
applies: the beneficiaries of the reversed judgment are liable for restitution.
Those beneficiaries are the dissolved LLC and its members who were
unjustly enriched by the payment of the reversed awards. The other
members were also unjustly enriched from their prior actions bypassing the
LLC Agreement and the dissenters’ rights statute. The general rule of
restitution applies. Remand to the trial court is not necessary on this issue.
Further proceedings below would be a waste of resources.'

V. Argument
A. The trial court violated the mandate.

The review of the trial court’s compliance with the mandate is a

question of law., “The mandate of this court is binding on the superior

court, and must be strictly followed. If the superior court fails to enter the

judgment or order as directed by the remittitur, it could be compelled to do

“ In re Dependency of A.S., 101 Wn. App. 60, 72, 6 P.3d 11 (2000) (when further
proceedings “would be a useless act or a waste of judicial resources™); Radach v.
Gunderson, 39 Wn. App. 392, 398, 401, 695 P.2d 128 (1985).

12
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50.”"> The Opinion remands precisely one issue: “reconsideration of the
denial of such fees to Humphrey.” See, e.g., 170 Wn.2d at 507, § 20. But,
over repeated objections and without any analysis, the trial court nullified
the Opinion, reinstated the fee awards, and denied the much-delayed and
partial remedy for the injuries suffered by the dissenter. Accordingly, the
dissenter requests the vacation of the reinstated awards in favor of the

other parties.

1. The Opinion’s plain language does not authorize the
reconsideration of possible awards.

The trial court decided that “the opinion remanded this matter for
reconsideration of possible awards of attorney’s fees under the facts of
this case and RCW 25.15.480.” App.B (Order at 1:20-23 (emphasis
added [failing to cite a particular portion of the Opinion for this
assertion]), 2011 CP 449). Nowhere does the Opinion remand the
“reconsideration of possible awards.” Id. It directs “reconsideration of
the attorney fee award,” singular and more precisely “reconsideration of
the denial of such fees to Humphrey.” 170 Wn.2d at 497, § 2; id. at 507,
9 20; id. at 507-509, Y 22-26. The reconsideration and reinstatement of

the reversed awards against Humphrey violates the mandate. Id. The trial

" Harp v. Am. Sur. Co. v. N.Y., 50 Wn.2d 365, 368, 311 P.2d 988 (1957).

13
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court was required to look to the “specific instructions” and “specific

holdings”:
As the Supreme Court observed in Harp, we note that the use of
the term ‘reconsider’ in our previous opinion was intended to
indicate that the superior court would wield some discretionary
power in the act of ‘reconsidering,” but that it must also formulate
its decision within the limitations of our specific instructions on
remand. In other words, the remand did not open all other possible
[]-related issues nor could the frial court ignore our specific
holdings and directions on remand.”"®

Here, the trial court offered no explanation or analysis of how the

reconsideration of the “possible awards” against Humphrey was consistent

with the plain language and this Court’s “specific holdings and

directions.” 2011 CP 449,

2. The Opinion precisely and unambiguously directed the
consideration of an award in Humphrey’s favor.

“Where the direction contained in the mandate of the appellate
decision is precise and unambiguous, it is the duty of the court to carry it
into execution without looking to change its meaning or direction.”
5 C.8.J. Appeal and Error § 1130, at 523 (2007). This Court remanded
for consideration of a fee award in favor of Humphrey; it did so in four
separate places; those instructions are precise and unambiguous.

170 Wn.2d at 507, 9§ 20; id. at 507, § 21; id. at 508, §25; id. at 509, § 26.

' In re Marriage of McCausland, 129 Wn. App. 390, 399, 118 P.3d 944 (2005), reversed
on other grounds, 159 Wn.2d 607, 152 P.3d 1013 (2007).
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The trial court radically changed the meaning of the “remand for the
reconsideration of the denial of fees to Humphrey,” 170 Wn.2d at 507,
9 20, when it ruled that “any fees awarded should balance in favor of Clay
Street and the Rogels” and reinstated substantial awards in their favor.
App. C (Order at 10:5-6, 2011 CP 717).

3. The clear terms of this Court’s Opinion reveal the
complete lack of any direction by this Court to consider
an award against Humphrey.

The crux of this appeal is the Opinion’s {22 to 26. Clay Street
and the Rogels argue that “nothing in these paragraph directly” precludes
an award in their favor. Resp. to RAP 12,9(a) Mot. at 13. But by any
reasonable standard, it is obvious the paragraphs preclude an award in
their favor. By any semantic, logical, or legal standard, 4922 to 26
foreclose an award of fees on remand to anyone but Humphrey.

Clay Street and the Rogels rely on a sentence in a section of the
Opinion’s preface or introduction. 2011 CP 425; 2011 CP 159:8-21
(quoting 170 Wn.2d at 498, §2). The complete sentence is: “We reverse
the Court of Appeals and remand for reconsideration of the attorney fee
award.” 2011 CP 159:8-21 (quoting 170 Wn.2d at 498, §2). They have
argued this general statement is a “clear direction” for reconsideration and

reinstatement of their fee awards on remand. 2011 CP 159:8-23.

15
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At most, the sentence is barely ambiguous. “Where the mandate is
ambiguous or uncertain, the lower court may apply the usual rules of
interpretation ...” 5 C.S.J. Appeal & Error § 1130, at 522-25 (2007). The
canons of interpretation require a construction that reconciles provisions so
that all of the language used is given effect, with no portions rendered
meaningless or superfluous, and giving greater weight to specific and exact
provisions than to the general language.'” Therefore, 92’s sentence must
be construed in the context of the more specific and repeated directions in
the ANALYSIS and CONCLUSION sections of the Opinion. 170 Wn.2d
at 501-08, 91 10-25 (“ANALYSIS™); id. at 508-09, § 25 (CONCLUSION).

If this Court had intended to remand the consideration of a fee
award against Humphrey and in favor of the other parties, there would
have been a specific direction in §920-26. There were four specific
instructions for consideration of an award in favor of Humphrey—not
against Humphrey. The first instruction is extremely specific: “We
reverse the Court of Appeals and remand for reconsideration of the denial
of such fees to Humphrey.” Id. at 507, §20. This remand of a single issue

was repeated and emphasized in no less than three subsequent paragraphs

" Gorman v. Garlock, 155 Wn2d 198, 210-11, 118 P.3d 311 (2005) (statutory
construction); accord, Alder v. Fred Lind Manor, 153 Wn.2d 331, 354-55, 103 P.3d 773
(2004) (specific and exact terms are given greater weight than general language, when
construing a contract); see generally 5 C.J.S. Appeal & Error § 1130, at 522-525 (2007)
(“general rules of legal construction” apply to mandates).
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of the decision. 170 Wn.2d at 507, §21 (“We remand for further
proceedings to determine whether, given Clay Street’s failure to
substantially comply with the LLC Act, an award of fees to Humphrey is
appropriate.”); id. at 508, 25 (“We remand for consideration of whether,
in light of Clay Street’s failure to substantially comply with the statute,
Humphrey is entitled to attorney fees.”); id. at 509, §26 (“We reverse . . .
and, in light of that reversal remand for a determination of whether
Humphrey is entitled to attorney fees under RCW 25.15.480.”). The
express mention of a single remanded issue supports the implied exclusion
of any other issue that is not expressly mentioned.

Clay Street and the Rogels have asserted the sentence in 2
(“remand for reconsideration of the attorney fee award”) “is the only
paragraph where the Supreme Court addressed the remedy for [the trial
court] having relied on ‘untenable grounds’ in awarding fees to Clay
Street ..., the Supreme Court ordered a ‘remand for reconsideration of the
attorney fee award.” 170 Wn.2d at 497-98.”'® But their argument rests on
the false assumption that there is a remedy in the trial court. There was no
reason to remand the issue of a fee award against Humphrey due to the

dispositive rulings in 9 24-25.

82011 CP 425:7-17; 2011 CP 159.
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4, The express holding in 424 that the record fails to
establish Humphrey’s liability shows that the trial court

had no authority to reconsider Humphrey’s liability.

Clay Street’s and the Rogels’ position, which was adopted by the
trial court, is that the trial court on remand could review the admissible
evidence and reinstate the award against Humphrey.'® But Humphrey had
placed front and center before the trial court the Opinion’s broad ruling in
924. 170 Wn.2d at 508, 124.° The plain language in ¥ 24 is unequivocal
and unconditional: “Even if the evidence was admitted for a permissible
purpose, given the circumstances, the record does not establish Humphrey’s
actions were arbitrary, vexatious, or not in good faith.” (Emphasis added.)
The “even if clause” reinforces the breadth of the categorical statement that
the record was insufficient to support an award even if the improper evidence
were permitted. 1d.

Paragraph 24 is wholly unnecessary if this Court’s intention had been

to remand the consideration of the fee award against Humphrey under RCW

25.15.480.2(b), § 2(b). Also, §24’s second sentence (“If any acts were in

9" Compare Mot. for Attorneys Fees at 10:17-20 (italics added), 2011 CP 163 ( “What
the Supreme Court did was reverse the prior fee award (because it was based in part on
untenable grounds) and grant Humphrey ... a remand in which [the trial court] considers
whether based on appropriately considered evidence, Humphrey’s conduct warrants an
award ....”) with Order at 9:14-24 (“The Supreme Court found the awards were based
partly on inadmissible evidence, ... In reviewing the trial evidence, the court recalls that
quite apart from the evidence found inadmissible by the Supreme Court, there was
significant other evidence that indicated Humphrey acted “arbitrarily, vexatiously or not
in good faith ....”) (italics added), App. C, 2011 CP 693.

% Humphrey’s Opp’n to Clay St.’s Mot. for Fees at 9;14-10:9, 2011 CP 414-15,
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bad faith, they were committed by the other members ...”") would be not only
superfluous but also nonsensical, since it supports a finding of § 2(b) liability
against the other members of the dissolved LL.C — not against the dissenter.

In addition, Y 24’s sweeping and categorical language was necessary
to overrule the Court of Appeals’ broad holding that: “We nevertheless
uphold the finding that Humphrey acted vexatiously because the rest of
the evidence amply supports it.”*' Paragraph 24 overruled the Court of
Appeals opinion, an opinion which had relied in part on Humphrey’s
initial value of “$4.1 million” and the refusal to dismiss “Joseph and Ann
Lee Rogel” from the suit, as grounds for affirming the fee award against
Humphrey.*

The breadth of ¥ 24’s holding also mitrors the issues argued by the
parties in their briefs. Humphrey’s Supplemental Brief to this Court
challenged the sufficiency of the admissible evidence arguing “[tlhe
conclusion that Humphrey acted ‘vexatiously’ is contrary to law and

unsupported by the record.”” Meanwhile, Clay Street and the Rogels

! Unpublished Decision (Dec. 8, 2008) at 14, 2011 CP 205,

# Compare Unpublished Dec. at 15, 2011 CP 205-06, with 170 Wn.2d at 507, § 20 (“The
Court of Appeals affirmed on both issues. We reverse the Court of Appeals and remand
for reconsideration of the denial of fees to Humphrey.”)

%2011 CP290-93;2011 CP 291-92.
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conceded that the record was sufficient and that remand “was clearly
unnecessary.”*

Respondents” argument on remand rested on three claims:
(1) Humphrey had not assigned error to the trial court’s §2(b) finding,
(2) this Court had not reviewed the record since reviewing courts do not
“examine the adequacy of the record unless a factual finding has been
challenged,” and (3) nothing in 4924 and 25’s “language mandates against
any § 2(b) award to Clay Street or the Rogels,” Each of those claims was
mistaken.

First, Humphrey assigned error to the fee award. Assignment 2
states: “the trial court erred when it granted Clay Street and Joseph and Ann
Lee Rogel fees, costs, and expenses pursuant to RCW 25.15.480.” Issue
Pertaining to the Assignment of Error 6 states: “Did Humphrey act
arbitrarily, vexatiously or not in good faith with respect to the statutory rights
of Clay Street and the Rogels?” 2008 Appellant’s Revised Br. at 2-3.

Second, this Court reviewed the § 2(b) findings. The Opinion’s § 9

states: “Humphrey objects first to ..., second, to the court’s finding that

# Resp’ts’ Supplemental Br. at 19 (“The trial court’s reliance on such a wealth of
evidence . . . provides ample support for the trial court’s finding” and arguing a full and
fair opportunity to litigate), 2011 CP 422.

2 Resp’t Answer to Pet’r’s RAP 12.9(a) Mot. at 13 (quoting 9§ 24-25); id. at 14-15 (arguing
no assignment of error “to the trial court’s arbitrary, vexatious, and, not in good faith finding”
and quoting Govett v. First Pac. Inv, Co., 68 Wn2d 973, 413 P2d 972 (1966) for the
proposition that there is review only of challenged findings).
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Humphrey acted arbitrarily, vexatiously, not in good faith. .... We limit our
review to these two concerns ....” 170 Wn.2d at 501, §9. The Opinion’s
4] 24-25 addresses those statutory findings. Id. at 508, 9 24-25. Therefore,
the record squarely refutes the claim that this Court had not reviewed the
findings.

Third, the “findings” required by § 2(b) were the proper subject of
appellate review and the Opinion’s §§24-25 preclude an award against
Humphrey under § 2(b). RCW 25.15.480(2)(b) authorizes a fee award
against the dissenter “if the court finds that the party ... acted arbitrarily,
vexatiously, or not in good faith with respect to the rights provided by this
article.” Applying this statutory standard to the facts is a question of mixed
law and fact which can be decided on appeal. See, e.g, Tapper v. State
Empl't Sec. Dept, 122 Wn.2d 397, 403, 858 P.2d 494 (1993) (“The process
of applying the law to the facts ... is a question of law ....”). This Court has
the inherent authority to consider the merits of the case. See RAP 12.2.

This Court reversed the fee awards against Humphrey even under the
highly deferential abuse of discretion standard of review. 170 Wn.2d at 506,
918. This Court will reverse “a trial court’s decision under this standard
only if it ‘is manifestly unreasonable, exercised on untenable grounds, or

exercised for untenable reasons,” with the last category including errors of
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law.” Id*® “A decision is based ‘on untenable grounds’ or made ‘for
untenable reasons’ if it rests on facts unsupported in the record or was
reached by applying the wrong legal standard.” State v. Rohrich, 149 Wn.2d
647, 654, 71 P.3d 638 (2003).

This Court “reverse[d] the fee awards against Humphrey and in favor
of the other parties, based as it was on untenable grounds.” Clay St., 170
Wn.2d at 508, §25. That means this Court found that the fee awards against
Humphrey rested on “facts unsupported in the record.” Compare 170 Wn.2d
at 508, 924 (“the record does not establish that Humphrey’s actions were
arbitrary, vexatious, and not in good faith™) with Rohrich, 149 Wn.2d at 654
(“A decision is based on ‘untenable grounds ..., if it rests on facts
unsupported in the record ...””).

As a result, this Court reversed the trial court and the Court of
Appeals by unequivocally holding that “the record does not establish
Humphrey’s actions were arbitrary, vexatious, and not in good faith,” 170
Wn.2d at 508 924. See RCW 25.15.480(2)(b) (providing the statutory
elements for a fee award “if the court finds that the party ... acted arbitrarily,
vexatiously, or not in good faith with respect to the rights provided by this

article.” [Italics added]).?” This Court’s holding on Humphrey’s lack of

%170 Wn.2d at 506, § 18 (citing Noble v. Safe Harbor Family Preserv. Trust, 167 Wn.2d
11, 17,216 P.3d 1007 (2009)).
T dccord, Miebach v. Colasurdo, 102 Wn.2d 170, 175-77, 685 P.2d 1074 (1984) (stating

(continued . . .)
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liability under §2(b) was not tentative, ambiguous, partial, or open to
revision. As explained below, this Court’s holding was binding on the trial
court and precluded the reinstatement of the reversed fee awards.

5. The trial court’s order violates the state constitution,
Iaw of the case doctrine, and RAP 12.2.

Respondents on remand basically invited the error that required this
second appeal. Their reconsideration motion asked for clarification from
this Court so each could advance reasons for reinstating their RCW
25.15.480(2)(b) awards on remand. 2011 CP 55, 62, 68-70. After this
Court denied their motion, they told the trial court that the denial meant:

The Supreme Court confirmed that the determination as to the
impropriety of certain reasons relied upon by this Court in awarding
statutory fees and costs in no way limit this Court’s statutory duty to
consider all allowable evidence to decide whether that allowable
evidence supports a finding that Humphrey acted arbitrarily,
vexatiously, or not in good faith. Any other result would infringe
upon Clay Street’s and the Rogel’s statutory right to seek fees and
costs under RCW 25.15.480 and infringe upon the Legislature’s
broad grant of discretion to trial courts considering such requests.*®

In effect, they asked for the nullification of the Opinion; they stated that this
Court’s “determination ... in no way limits [the trial court]’s statutory duty”

and “infringe[s] Clay Street’s and the Rogels’ statutory rights to seek fees.”?

(... continued)
bona fide purchaser status is a question of mixed law and fact).
8 Clay St. Assoc.’s and Joseph and Ann Lee Rogel’s Mot. for Attorney Fees and Costs. at
269:17-7:7 (underline added), 2011 CP 159-60
1d
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The trial court adopted their flawed analysis and made three fundamental and
independent errors,

First, the trial court failed to address the constitutional restriction:
“Decisions of this court are not subject to review by the superior court.
Const. art. 4, §§ 4, 6.” Darrell E. Lee Law Office, 99 Wn.2d 270, 274, 661
P.2d 136 (1983), 2011 CP 409-10. This Court has inherent authority to
consider issues that are necessary for a proper and final resolution of the
case.’® The trial court did not have free reign to pick and choose among “the
issues presented on appeal and unchallenged findings” as advocated by
respondents while ignoring the specific rulings in the Opinion’s 9 24-25.°!

Second, the trial court failed to address the law of the case doctrine:
Black letter law dictates that “[t]he appellate court’s decision became law
of the case and superseded the trial court’s finding on every issue the
appellate court decided.” State v. Strauss, 119 Wn.2d 401, 412, 832 P.2d
78 (1992), 2011 CP 406:17-19. The Opinion explicitly rules: “If any acts
were in bad faith, they were committed by the other members of Clay
Street ...” Clay St., 170 Wn.2d at 508, §24. Clay Street attacked this
ruling as having no effect on remand: “the Supreme Court’s comment

about which party acted more vexatiously ... is clearly dictum that in no

0 Shoreline Cmty. Coll. Dist. v. Emp’t Sec. Dep’t, 120 Wn.2d 394, 402, 842 P.2d 938
(1992), 2011 CP 414:16-18,

31 Resp’ts’ Answer to Pet’rs RAP 12.9(a) Mot. at 16.

24
120144.0004/5299745.1



way limits this Court’s analysis.” 2011 CP 427. Yet, as another state
supreme court concluded: “It is not for the [trial court] to answer that this
court’s opinion is any part dictum and of no bearing on its mandate.”*
Here, the appellate court decided the record did not establish a finding for
§ 2(b) and that was the law of the case.

Third and finally, the trial court failed to address the RAP 12.2.
RAP 12.2 generally provides: “the action taken or made by the appellate
court is effective and binding ... and governs all subsequent proceedings in
the action ... unless otherwise directed upon recall of the mandate ...” The
Opinion had already “reverse[d] the trial court’s award of attorney’s fees
against Humphrey and in favor of the other parties, based as it was on
‘untenable grounds.”” 170 Wn.2d at 508, 925. Moreover, the Opinion
adversely ruled the record did not establish the elements necessary for such
an award. Id. at 508, § 24 (arbitrary, vexatious, or not in good faith). The
reinstatement of the reversed awards and ruling Humphrey acted arbitrarily,
vexatiously, and not in good faith was an impermissible “challenge of an
issue already decided by the appellate court,” violating RAP 12.2.

RAP 12.2; App. C (Order at 10:3-7, 10:26-27, 11:4-12:2,2011 CP 717-18).

2 Union Trust Co. of Indianapolis v. Curtis, 186 Ind. 516, 525, 116 N.E. 916 (1917);
Kolatch v. I. Rome & Sons, 137 Wash. 268, 270, 242 P. 38 (1926) (stating in the context of a
reversal of a judgment without instructions, “in this jurisdiction, the effect of such a reversal
is to be determine from the whole Opinion, and usually that is not difficult.”).
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In summary, the trial court’s reinstatement of the fee awards against
Humphrey was a violation of constitutional law, the common law, and
procedural law. The reinstated awards should be reversed. The trial court
made two additional reversible errors. The trial court failed to grant
restitutionary interest and failed to require the other members to pay
restitution to Humphrey.

B. The denial of interest on moneys paid to satisfy the reversed
judgments was an abuse of discretion.

When a party satisfies a decision which is modified by the
appellate court, RAP 12.8 authorizes the trial court to restore to the party
any property taken. Humphrey requested the restoration of the money that
had been paid to satisfy the reversed awards ($220,959)* plus interest. **
The trial court’s denial of interest is reviewed for an abuse of discretion.*
The denial of interest rests on two untenable reasons: (1) the sum was not
liquidated and (2) interest is not appropriate when a judgment is reversed.

2011 CP 719:6-720:5. The denial of interest should be reversed, and

* In 2007, Humphrey satisfied the fee awards by making payments to Clay Street
($187,718 = $184,343 for attorney fees+ $3,375 expert fees) and to the Rogels
($33,241). Order (Oct. 17, 2007), 2011 CP 247, Final J. (Sept. 13, 2011), 2011 CP
724-25. The total payments were $220,959.

2011 CP 35-36, 135, 139-140.

35 See, e.g., Scoccolo Constr., Inc. ex rel Curb One, Inc. v. City of Renton, 158 Wn.2d
506, 519, 145 P.3d 371 (2006) (abuse of discretion standard applies to decisions
regarding prejudgment interest); Ehsani, 160 Wn.2d at 589 (2007) (abuse of discretion
standard applies to RAP 12.8’s remedy).
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Court should exercise its inherent authority and power to direct the award
of 12 percent interest from the date of the payments.*®

1. The sum is liquidated.

On remand, “Humphrey argue[d] that the post-trial award of fees ...
is a liquidated sum to which he is entitled on remand, entitling him to
prejudgment interest.” App. C (Order at 12:21-24, 2011 CP 719).*" The
trial court, however, erroneously concluded the sum was not liquidated: “In
this case, before this Court can consider prejudgment interest, a number of
variables remained to be decided” and “[a]s previously noted, simply
reversing the fees previously awarded to Clay Street and the Rogels would
not be a reasonable exercise of discretion by this Court.,” Id. at 12:14-6, id.
at 12:27-13:2, App. C, 2011 CP 719-20.

The denial was for an “untenable reason” — the erroneous
construction of the mandate as granting the discretion to reinstate the
reversed awards—an error of law. 170 Wn.2d at 507, § 21 (quoting Noble,
167 Wn.2d at 17). Once this Court had made the binding decision reversing

the fee awards, the awards were no longer subject to modification. They

% Restatement of Restitution § 74 cmt, a (“The reversing tribunal can itself direct
restitution either with or without conditions ...”). Until 1957, a statute provided for a
writ of restitution either by the supreme court or the court below to remedy a reversed
judgment. State v. AN.W. Seed Corp., 116 Wn.2d 39, 45, 802 P.2d 1353 (1991) (RCW
4.88.240 is predecessor to RAP 12.8); Singly v. Warren, 18 Wash. 434, 437, 51 P. 1066
(1898) (construing stating “[tlhe successful appellant is entitled to restitution from
respondent ...”); accord, Const. Art. 4, § 4; RCW 2.04.020.

72011 CP 35-36, 560.
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were fixed sums. 170 Wn.2d at 508, 4§25 (“We reverse the trial court’s
award of fees against Humphrey ...”). The payments made by Humphrey
were also fixed sums. The denial of interest on these fixed sums was an
abuse of discretion. The trial court compounded this error with further

CITors.

2. Interest accrues from the date of the satisfaction of the
reversed judgment.

Separate from the erroncous construction of the mandate, the trial
court committed additional errors. The trial court relied on an “untenable
reason” for the denial of interest and “applied the wrong legal standard,”®
when it ruled “interest is not appropriate where an appellate court reverses a
trial court judgment ...

a. The fair value award was never modified. This case does
not fit neatly within the rule governing the accrual of interest on a reversed
judgment where the judgment was never satisfied as in the Fisher Properties

line of decisions.*® Even within that rule, there is “a gloss to situations

where an appellate court reverses the award by distinguishing between

%8 Noble, 167 Wn.2d at 17 (untenable reasons includes errors of law); In re Guardianship of
Lamb, 173 Wn.2d 173, 189, 265 P.3d 876 (2011) (untenable reasons includes decision
“reached by applying the wrong legal standard.”) (citation omitted).

% App. C (Order at 13:1-5 (citing Fulle v. Boulevard Excavating, Inc., 25 Wn, App. 520,
522,610 P.2d 387 (1980)), 2011 CP 696).

0" Fisher Properties, Inc. v. Arden-Mayfair, Inc., 115 Wn,2d 364, 373-74, 798 P.2d 799
(1990).
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modification and vacation.”!

Where an appellate court merely modifies the
trial court award and the only action necessary in the trial court is
compliance with the mandate, interest runs from date of the original
judgment,*?

Here, the fair value award was never modified. As Humphrey
asserted below: “The law of the case is that Humphrey is entitled to the
repayment of [the amounts of the reversed awards]. Because the amounts
are liquidated, interest must be awarded from November 2007, when
Humphrey paid the judgments and when the court credited the fair value
sum that was never paid to Humphrey. Humphrey has been out of pocket
these amounts for almost four years.” 2011 CP 560:11-15.

The denial of interest on the fair value award directly conflicts with
the prior Opinion’s construction of the dissenters’ rights statute. The statute
requires interest to accrue on fair value award from the date of the merger.*

The interest remedy is an essential element of the statutory remedy to

compensate the dissenter for taking its property.*® The compensation is

“12011 CP 134:5-6 & n.4 (arguing exception when only action necessary in trial court is
compliance with mandate, then interest runs from the date of the original judgment); 2011
CP 140:1-21 (same).

22011 CP 140 (citing Fulle, 25 Wn. App. at 522-23).

3 RCW 25.15.425(4) (defining interest “from the effective date of the merger until the
date of payment, ...); RCW 25.15.475(6) (“dissenter ... is entitled to judgment for ... the
fair value of the dissenter’s membership interest ... , plus interest ...”).

“ China Prods. N. Am. v. Manewal, 69 Wn. App. 767, 773, 850 P.2d 565 (1993) (“An
appraisal is the method of paying a shareholder for taking his property; it is the statutory
means whereby a shareholder can avoid the conversion of his property into other property

(continued . . .)
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intended to give the dissenter “immediate use of the money.” 170 Wn.2d at
505 n.9 (citation omitted). The interest award is a partial and much delayed
remedy for the extremely tardy payment of that money. The Opinion in this
case holds the LLC’s “extreme delay” in paying the dissenter was a
substantial violation of the statute and required a remand for reconsideration
of whether the dissenter was entitled to a fee award.*®

The Opinion separately reversed the fee awards against the
dissenter.*® If those reversed awards had not been entered in the first place,
then the dissenter would have received a $60,588.22 judgment for the fair
value award plus interest accruing from the effective date of the merger. 170
Wn.2d at 500, §7 ($60,588.22). The denial of interest on that sum was an
abuse of discretion. The denial of interest on the other sums was a further
abuse of discretion.

b. Clay Street and the other members were unjustly
enriched from the satisfaction of the reversed judgment. The reversed
judgment after deducting the fair value award was a net judgment of
$123,754.78 to Clay Street. Humphrey paid both that judgment and the

judgment in favor of the Rogels.”” After this Court reversed those awards,

(... continued)
not of his choosing.”) (citation omitted).
170 Wn.2d at 507, {9 20-21.
6170 Wn.2d at 508, 99 24-25.
“" Final J. for Def. Clay St. Assocs., LLC and Joseph and Ann Lee Rogel at 3:14-18, 2007

(continued . . .)
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Humphrey requested on remand the award of interest on the amounts
previously paid to satisfy both judgments which had been reversed on
appeal. Humphrey invoked the general principle that one who retains money
should be charged interest on it for the “use value” of the sum.*® Humphrey
argued that the interest accrues at 12 percent:

Clay Street and its members invoked the very same 12
percent interest rate in the first judgment. They have retained the use
of almost $§ ... They ought to be charged interest on the sum that
Humphrey promptly paid ... years ago. See Stevens v. Brink s Home
Sec., Inc., 162 Wn.2d 42, 50, 169 P.3d 473 (2007) (affirming award
of prejudgment interest to a class of state employees who sought to
recover overtime compensation under state minimum wage act was
essentially a claim for implied contract or unjust enrichment ...).
(Emphasis added).*

While Humphrey below invoked the general principle that an award
of interest is the remedy for the retention of money, there is well-established
law applying that principle, when a satisfied judgment is subsequently
reversed.”® The unjust enrichment of the judgment creditors “who were the
beneficiaries of the trial court’s error” creates a disgorgement remedy in

favor of the judgment debtor under the law of restitution.”® Interest is part of

(... continued)
CP 2353:14-20.
*®Hansen v. Rothaus, 107 Wn.2d 468, 473, 30 P.2d 662 (1986); 2011 CP 35:21-23,
® Proposed Partial Supplemental J, for Humphrey Indus. Ltd. on the Reversed Fee
Awards and Costs, and Expenses and Fees Awarded on Appeal at 3:26-4:8, 2011 CP 139-
40; Humphrey’s Mot, for Partial J. at 4:13-5:8 (requesting disgorgement of funds paid
plus interest and citing Stevens), 2011 CP 35-40.
*% Restatement of Restitution § 74 at 302-03.
5! Ehsani, 160 Wn.2d at 595 (quoting Atl. Coast Line R.R. Co., 295 U.S, 301, 309, 55 S.
Ct. 713,79 L. Ed. 1451 (1935)).
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the restitution,*?

Money has a time value; interest is necessary to restore
partially the status quo ante to the dissenter.™

Clay Street benefitted from the satisfaction of the judgment. Early in
this case, Clay Street conceded that its sole asset had been sold, “and nearly
all of the proceeds were dissipated ... A relatively small sum from the
proceeds is being held in the [law firm] trust account pending resolution of
the actions ....””* The trial court required the LLC to give notice before
disbursing the remaining proceeds. 2007 CP 261. The final disbursement of
those proceeds was seven months before trial.”> After trial, Clay Street owed
over $148,828 in legal fees, some of which was already five months past

due>®

When Humphrey satisfied those fee awards, Clay Street and its
members were directly benefitted.

In summary, Clay Street and its members were the beneficiaries of the

erroneous rulings granting them fee awards. Humphrey lost the use of the

2 ANN.W Seed, 116 Wn.2d at 47; Restatement of Restitution § 74 cmt. d (1937) (“the
payor is entitled to receive from the creditor the amount with interest....”); 1 Restatement
(Third) of Restitution and Unjust Enrichment § 18 cmt. h (2011) (stating presumption of
interest on moneys paid to satisfy judgment from date of payment).

%3 «While Humphrey was paid on a $2.5 million fair value which [the trial court] later
adjusted to $3.1 million, the property was resold in April 2008 for $4.85 million the year
after trial.” Decl. of David Spellman in Supp. of Humphrey’s Mot. for Fees { 6, 2011 CP
658.

%2007 CP 241:19-25 n.1.

% App. D (Ex G to Decl. of David Spellman in Support of Fees and Costs (Dkt. 435).
**McNaul Ebel Nawrot & Helgren PLLC Draft Bill 52860 ($148,828 now due, no
payments, no retainer, amounts due for 30 to over 151 days, summary of costs and fees
after Oct. 27, 2006), Ex. M to Decl. of Gregory G. Schwartz in Supp. of Defs.” Mot. for
Award of Fees and Costs, 2007 CP 3355.

32
120144,0004/5299745.1



funds paid to satisfy those reversed awards. The trial court on remand abused
its discretion when it denied interest on the sums. The trial court gave the
other members a gift—the free use of $220,959 over four years. That gift is
contrary to the letter and spirit of the Opinion in the prior appeal, the
dissenters’ rights statute, and the presumption of restitution (including
interest) from litigants who were the beneficiaries of the etror by the trial
court, There is no basis for the denial of interest on this record.”’

The denial of interest was an abuse of discretion. For these reasons,
this Court should direct restitution from Clay Street of $187,718 and from
the Rogels of $33,241 along with 12 percent interest accruing from
November 2007, when these amounts were paid.”® The unjust enrichment
extends well beyond the reversed fee award.

C. The dissenter should be granted relief to avoid the unjust
enrichment of the other members who bypassed the LLC

Agreement and dissenters’ rights statute.

Although the trial court did not reach the issue of member liability

for the reversed fee awards and other awards,” the appellate determination

T Cf Colonial Imports v. Carlton NW, Inc., 83 Wn. App. 229, 242-48, 921 P.3d 575
(1996) (affirming suspension prejudgment interest where party pressed a position having
no reasonable possibility of withstanding appellate scrutiny).

% See supra n.33 (sources for dollar amounts); see also Final Judgment (granting 12
percent interest), 2007 CP 2353,

2011 CP 43-44 (identifying respondents and inactive status of LLC), 2011 CP 140
(LLC inactive); App. E at AX 244 (Humphrey Indus. Ltd.’s Post-Hearing Submission at
2:8-18 & nn.1-2); App. E at AX 288-309 (compilation entitled, “Fee Award to Rogels
Was Litigated on Appeal As Was the Theories of Liability Against the Individual
Members”); Reply in Supp. of Humphrey’s Mot. for Partial Summ. J. at 5:7-18, 2011

(continued . . .)
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of this issue is necessary for a proper resolution of the case and will preserve
both judicial and private resources.®’

The issue of member liability was briefed in the trial court when
Humphrey asked for interim relief early in the case®! and later when Joseph
and Ann Lee Rogel brought their fee request claiming they were merely
members of the LL.C and should never have been named as parties in the
suit.”? The issue was briefed again during the prior appeal that resulted in
this Court reversing the fee award made in favor of the Rogels.”® The issue
was briefed once more on remand.* Since the dissolved LLC has not
satisfied the judgment and the issue is fully briefed, the issue is ripe for
resolution. Without very specific appellate relief, the dissenter remains in a

“twilight zone,”®

contrary to the purpose of the dissenters’ rights statute. If
the remedy of member liability is not decided on review, then the unresolved

remedy is an independent ground for transferring the case to another judge

onremand. See infra V F at pages 45-47.

(... continued)
CP 135.
% Shoreline Cmty. Coll, Dist., 120 Wn.2d at 402, 2011 CP 400:16-18; see RAP 12.2;
RAP 1.2(a).
12007 CP 46-47, 254-57, 329-30.
22007 CP 1947:13-17; 1996-2001; 2004.
% App. E at AX 291 (Appellant’s Revised Br. at 38-39 n.63 (2008)), App. E at AX 299-
300 (Appellant’s Revised Reply Br. at 18-20 (2008)).
5 See, e.g., App. E at AX 244 (Humphrey’s Post-Hearing Submission at 2:11-26).
552007 CP 1644:14-1645:14 (quoting 2 Senate Journal, 51st Leg. at 3086-87) (purpose of
the statutory scheme was to not leave the dissenter in a twilight zone where dissenter has
lost former rights but not has not yet gained new ones).
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In the prior appeal, Humphrey demonstrated that the trial court had
committed an error of law when it concluded Humphrey acted “arbitrarily,
vexatiously or not in good faith” regarding the Rogels and when it granted a
fee award in their favor. 2007 Order at 12 (citing RCW 25.15.480(2)(b),
2011 CP 246. Humphrey’s briefing explained why all the members of Clay
Street had been joined in the suit: “At the time this suit was filed, Clay
Street was an administratively dissolved company which had liquidated and
distributed substantially all of its assets to the non-dissenting members. The
members who received the liquidation distributions hold the funds in trust
subject to creditor claims such as HL,” (Humphrey Industries). App. E at
AX 291 n.63 (Br. of Appellant) (citation omitted). The LLC “violated RCW
25.15235(1) (limiting  distributions to the members) and a
statutory/constructive trust attached to the past due funds owed to Humphrey,
when the other members were paid first and without making a ‘fair value’
calculation.” App. E at AX 300 n.45 (Appellant’s Revised Reply Br. at 19).
“RCW 25.15.235(2) imposes statutory liability on the members, while its
‘other applicable law’ provision preserves common law claims against the
other members for constructive trust, breach of fiduciary duty, and piercing
the corporate veil.” Id.

Invoking those same grounds on remand, Humphrey asserted the

other members were liable for the reversed fee awards, the supplemental
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judgment, and any further awards. “Since the inception of this suit, Clay
Street has been an inactive company whose assets had been directly
transferred to its members and all funds were liquidated in November 2006.
With those transfers went the attendant liability that flows to the individual
members ...” App. D (Humphrey’s Mot. for Fees at 12:11-14 (Dkt, 434).
“Humphrey asserted statutory and common law claims and remedies against
the individual members since the company was dissolved, the other members
paid first and before Humphrey. See, e.g., Appellant’s Revised Br. at 19
n.45.7%

The controlling rule is: “The right of the dissenters to payment takes
precedent over the right of other shareholders to distribution.”®” “It is well-
settled that a creditor of a corporation can satisfy his claim against a
corporation out of assets distributed to a shareholder upon distribution.”
Lonsdale v. Chesterfield, 99 Wn.2d 353, 360, 662 P.2d 385 (1983), 2007 CP
329:7-8 & n.25-26. That rule applies in this case, where each of the other

members received a preferential distribution before the dissenter was paid.®®

5 App. E at AX 244:11-18 & nn. 1-2 (Humphrey Indus. Ltd.’s Post-Hearing Submission
citing Green v. McAllister, 103 Wn. App. 452, 468-69, 14 P.3d 795 (2000)).

67 Reply in Supp. of Partial Summ, J. and Other Relief at 3:5-6 & n.6, 2007 CP 329; Id.
(citing 12B Fletcher Cyclopedia of the Law of Private Corporations § [5]906.90 at 382 (2000
rev. ed.); see also Flarsheim v. Twenty-Five Thirty-Two Broadway Corp., 432 S.W.2d 245, 253
(Mo. 1974).

% 5/16/05 Chicago Title Ins. Co., Seller’s Settlement Statement (showing direct payments
to the members, ABO Investments and the Rogels), 2007 CP 284; Decl. of George
Humphrey in Supp. of PL.’s Mot. for Injunctive Relief and Summ., J. § 32 (payments to
members were $277,014 while the dissenter received $181,193), 2007 CP 46-47.
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RCW 25.15.155(1) does not absolve the other members from
liability. 2007 CP 329 n.3. RCW 25.15.155(1) restricts member liability
unless the act constitutes gross negligence, intentional misconduct, or
knowing violation of the law. Here, the other members acted despite a
known risk that their conduct violated the rights of the dissenter.”” The
disclosure of that risk is memorialized in a memorandum to one of the
managing members. Trial Ex. 28, 7/24/2004 Mem. To Gerry Ostoff (LLC
Merger Procedure stating “the company must tender payment of the value of
the interest, plus interest ... within 30 days after the merger becomes
effective.”) Id. (“if payment is demanded, the company will engage an
appraiser.”).70

Also RCW 25.15.155(2) imposes independent liability for “the
members to ‘account’ and ‘hold as trustee’ for the company for any profits or
benefits derived without the consent of the majority of disinterested members
... 2007 CP 329 n.3. That liability requires the other members to hold in
trust the preferential distributions. They also hold in trust the benefits from
taking a “six-month deferral of payment” to the dissenter, which was “not
substantial compliance with a statute that unambiguously requires payment

‘within thirty days.”” 170 Wn.2d at 506, § 17.

% 2 Restatement (Third) § 51(3) (defining a “conscious wrongdoer” as a defendant
enriched by misconduct and who acts “despite a known risk that the conduct in question
violates the rights of the claimant.”)

" App. D (Humphrey’s Mot. for Fees at 7:18-21 (Dkt. 434) (quoting trial exhibit 28)).
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The other members further violated the separate restrictions that
RCW 25.15.235 imposes on distributions. They cannot establish the two-part
solvency test necessary to authorize the distributions, RCW 25.15.235(1)
(liquidity and balance sheet requirements). In response to the trial court’s
order, they provided an income statement reflecting the L.L.C’s inability to pay
debts as they became due. 2007 CP 259-60. They failed to provide a
financial statement reflecting the company’s positive net fair value (assets less
liabilities) at the time of the distributions. 2007 CP 257:1-5, 259.

This Court previously ruled that the other members bypassed the
LLC Agreement and the dissenters’ rights statute.”! While they were
bypassing these requirements, the other members were unjustly enriched in
three substantial ways: (1) during the six-month delay in payment in
violation of the dissenters’ rights statute, 170 Wn.2d at 509, 26, they used
company funds, property, and information and the dissenter’s interest;

(2) they made preferential distributions to themselves of $277,019; and

"170 Wn2d at 508, 924 ( “the other members of Clay Street who sought to bypass the
dissenters' rights statute and section 8.1 of their own LLC Agreement ...”)

" Finding No. 12 (Aug. 29, 2007) (finding “errors in the merger process in that the Bank of
America’s consent was not obtained, a new identification # was not obtained and
Mr, Humphrey was neither timely informed or paid as required by statute™), 2011 CP 179,
“Gerry Ostroff’s intention was to have Clay Street pay for Mr. Cowan [the attorney who
implemented the merger] legal expenses. ... Gerry Ostroff later sent George Humphrey an
email that stated ‘legal fees ... will show up in the financials.” [Trial] Ex. 40.” 2007 CP
1633 n.2 (citations omitted). The attorney invoices for the merger approximated the
company’s legal expenses. Trial Ex. 113 ($2339.82 attorney invoices through Nov. 30,
2004); Income Statement (12/31/04) ($2,230.55 in legal expenses). “[Tthere is
circumstantial evidence that company funds were converted to the use of the new company
which had been capitalized with only $3.” 2007 CP 2523:14-15.
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(3) they benefitted from the $220,959 payment by the dissenter to satisfy the
fee awards that were later reversed. Based on that ruling and the record, the
dissenter should be granted restitution jointly and severally from the other
members for the reversed fee awards totalling $220,954 (plus interest on that
sum), the prior supplemental judgment of $98,191 for appeal fees and costs,
and any additional fee awards for enforcing the mandate. If this remedy is
not granted on review, then the remand of this remedy is an additional reason
for transferring the case to another trial judge. See infra § V F at pages 45-47.
D. Appellate fees should be awarded pursuant to RCW 25,15.480.

Humphrey was the prevailing party in the first appeal. 170 Wn.2d at
509, §26. Humphrey should also be the prevailing party in this second
appeal RCW 25,15.480. The amount of appellate fees and costs should be
determined on review. There should be a restricted remand to decide the fees
incurred below to enforce the mandate.
E. Appellate fees should be awarded against the other members.

The general rule is attorney fees are not recoverable in the absence of
a contract, statute, a recognized ground in equity, Hsu Ying Li v. Tang, 87
Wn.2d 796, 797-98, 557 P2d 342 (1976), or in the case of “a narrow

exception to this rule where specific facts and circumstances warrant.””?

B Daytonv. Farmers Ins. Group, 124 Wn.2d 277, 280, 876 P.2d 896 (1994).
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There is a contractual basis and equitable basis for a fee award against the
members.

1. The LLC Agreement’s mandatory fee
shifting applies.

The LLC Agreement has a very broad, mandatory fee-shifting
provision: “In the event a lawsuit is initiated to enforce the terms of this
Agreement, the prevailing party shall be entitled to recover his attorney’s fees
and costs.” LLC Agreement of Clay St. Assocs., LLC, § XXI at 7, 2007 CP
58. This suit was “initiated to enforce the terms of the [LLC] Agreement.”
Id. The complaint’s § 15 alleges: “The merger of Clay Street Associates
violated the [L.LLC] Operating Agreement and Dissenters’ Rights Statute and
Humphrey Industries Rights.” Compl. at 5:23-24, 2011 CP 590. The
complaint requests: “the Court should ... grant fees and costs to Humphrey
Industries pursuant to RCW 25.15.480 or the operating agreement.” Comp!.
at 8:7-10, 2011 CP 593; id. at 6:11-2 (stating “[tJhe agreement ... permits a
prevailing party seeking to enforce the agreement to recover its fees and
costs.”).  Therefore, the mandatory fee provision was triggered at the
inception of the case.

RCW 25.15.040(2)(b) explicitly authorizes “the member’s
liabilities may be expanded or restricted by provisions in a limited liability
company agreement.” Here, the other members consented to the expansion

of their liability. Holding them liable for the fee awards in this suit satisfies
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the LLC Act’s prime directive. “It is the policy of this chapter to give the

maximum effect to the principle of freedom of contract and to the
enforceability of limited liability company agreements.” RCW 25.15.800(2).
The parties’ memorialized expectations were for a long-term investment with
the contractual right to “binding arbitration should a controversy or dispute
related to the company’s business arise.” 170 Wn.2d at 498. If anyone acted
in “bad faith,” the other members did when they bypassed their contractual
and statutory duties. 170 Wn.2d at 508, §24 (“the other members of Clay
Street who sought to bypass the dissenters' rights statute and section 8.1 of
their own LL.C Agreement ...”)

The complaint alleges specific violations of the LLC Agreement.”
The complaint requests that “the Court should appoint an appraiser and grant

fees and costs to Humphrey Industries pursuant to RCW 25.15.480 or the

operating agreement.”” Early in the case, the original trial judge granted that

™ The Complaint’s § 15 identifies the LLC Agreement’s unanimous consent requirement for a
sale and the requirements for modifications of the agreement. 2011 CP 590-91. Paragraph
16 alleges the merger sought to modify the unanimous consent provision and waive
Humphrey’s right to veto the sale without complying with the contractual modification and
waiver provisions. Id Paragraphs 18, 19, and 20 allege the company is inactive, failed to
comply with the dissenter rights statute, kept Humphrey as a guarantor on its primary loan,
and distributed the proceeds of the sale of its sole asset to the other members. 2011 CP
592-93,

52011 CP 593:7-10; see Decl, of George Humphrey in Supp. of P1.’s Mot. for Injunctive
Relief 99 18, 29-30, 32 (alleging forfeiture of rights granted in the LLC Agreement,
failure to act on arbitration demands violating Agreement’s provisions; keeping
Humphrey as guarantor on loan), 2007 CP 41, 44-47,
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relief: appointing an appraiser,”® ruling the company had violated the
requirement for the immediate payment of fair value to the dissenter,””
ordering “the defendants ... to produce documents that are requested under
RCW 25.15.135 within 7 business days,””® and ordering the company to give
notice prior to the disbursal of the remaining proceeds from the sale.”

Since the LLC has no assets, the enforcement of the LLC’s
Agreement mandatory fee provision will secure the dissenter a partial and
much delayed remedy for the vindication of its rights. An award on this
basis will avoid the need to evaluate applicablility of other exceptions to the

American rule.

2. Alternatively, the members are liable under other
exceptions to the American rule,

RCW 25.15.480(2)(b) authorizes a discretionary fee award against
the dissenter or the company “if the court finds that the party ... acted
arbitrarily, vexatiously, or not in good faith with respect to the rights
provided by this article.” This standard is similar to the bad faith exception

and the breach of fiduciary duty exception to the American rule,*® or the

76 Mot. to Adopt Appraiser’s Report at 3:10 (“appointed Bruce Allen”), 2007 CP 569,

" Order Denying Mot. for Summ. J at 2 (ruling “Clay Street Associates, LLC violated
RCW 25.15.460(1) in that payment was not timely made.”), 2007 CP 347.

2007 CP 230 (RCW 25.15.135 requiring a LLC to keep certain records subject to member
inspection and copying).

2007 CP 261,

% Clarkv. Horse Racing Comm'n, 106 Wn.2d 84, 93, 720 P.2d 831 (1986) (summarizing
decisions ruling fees could be awarded if the opposing party acted in bad faith); Simpson
v. Thorslund, 151 Wn. App. 276, 288, 211 P.3d 469 (2009) (affirming award of attorneys

(continued . . .)
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“narrow exception to this rule where specific facts and circumstances

55 81
warrant. 8

The other members’ violation of the requirement for immediate
payment of fair value, their lack of candor in disclosing their plan to violate
the statutory requirements, and their merger of the LLC with another LLC
having no tax identification number and which either had no capital or $3 in
capital justifies a fee award under the bad faith exception.®

On remand, Humphrey requested enforcement of the supplemental

judgment against the members.®

Their conduct violated the partnership
agreement or is tantamount to constructive fraud.** “Disposing of partnership
assets in an attempt to divest another partner of his interest in the property is a

breach of fiduciary duty that constitutes constructive fraud” and is a ground

for the award of fees against the partner.®’

(... continued)
fees for egregious and persistent violation of fiduciary duties, as an alternative ground);
accord, Allard v. Pac, Nat'l Bank, 99 Wn.2d 394, 407-08, 663 P,2d 104 (1983).
" Dayton v. Farmers Ins. Group, 124 Wn.2d 277, 280, 876 P2d 896 (1994) (identifying
Olympic Steamship as narrow exception to the rule); McGreevey v. Oregon Mut. Ins. Co.,
128 Wn.2d 26, 36, 904 P.2d 731 (1995) (stating the Olympic Steamship rule follows from
“the special fiduciary relationship ... between an insurer and insured”).
% Finding No. 12 (no tax #), 2011 CP 93; Decl. of Spellman in Supp. of Fees at 6:18-7:6
(citing Hsu Ying Li v. Tang, 87 Wn.2d 796, 557 P.2d 342 (1976) and summarizing
evidence), 2007 CP 1944-45; Decl, of George Humphrey in Supp. of PL’s Mot. for
Injunctive Relief 21, 26, 37 (alleging failure to provide information and records and
the use of company assets to hire attorney), 2007 CP 42-44, 48.
% App. D (Humphrey’s Mot. for Fees at 12:11-16); App. E at AX 244 (Humphrey’s Post-
Hearing Submission §4; Id. at AX 254-55, 267 (McAllister, 103 Wn., App. at 468); Reply
in Supp. of Humphrey’s Mot. for Partial J. at 5:7-19, 2011 CP 135,
¥ McAllister, 103 Wn. App. at 468 (quoting Tang, 87 Wn.2d at 800), App. E at AX 267.
% Mecdllister, 103 Wn. App. at 468.
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—

The record amply supports imposing a fee award under the bad faith
exception or the fiduciary duty exception to the American rule.’® The
statutory trustee status and the conduct set forth supra in Section V C
establish a breach of a fiduciary duty or special duty owed to the dissenter.
Like the partnership act construed in Tamg,'’ the LLC act requires the
company records to be available to members, requires specific financial
information to be provided to dissenters,*® and imposes “trustee” status for
certain benefits. RCW 25.15.155(2). The other members’ conduct violates
those duties and constitutes constructive fraud.* This Court made a very
similar inference when it implied the other members’ conduct was bad faith.
170 Wn.2d at 508, 9§ 24. For these reasons, fees should be awarded against

the other members.

F. If discretionary rulings are remanded, the case should be
transferred to another judge.

The circumstances warrant transfer of the case to another judge. The
trial court has substantial difficulty in putting out of his or her mind “already-

expressed views” and the findings determined to be erroneous or based on

% Allard v. Pac. Nat’l Bank, 99 Wn.2d at 407-08 (holding “since defendant breached its
fiduciary duty plaintiff should be granted their request to recover all attorney fees
expended at both trial and on appeal.”)

Y Tang, 87 Wn.2d at 800 n2. In Tang, the negligent breach was the failure to keep the
partnership books, render true information, and to hold as a trustee any profits derived from
the conduct or liquidation of the partnership without the consent of the other partners. Id

8 RCW 25.15.460 (requiring financial statements with the fair value calculation).
¥Stewart v. Baldwin, 86 Wash. 63, 72-73, 149 P. 662 (1915) (“‘A ‘constructive fraud’
has been said to be ‘an act which the law declares to be fraudulent, without inquiring into
its motive ... because certain acts carry in themselves an irresistible evidence of fraud.””).
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evidence that must be rejected. State v. Sledge, 133 Wn.2d 828, 846 n.9, 947
P.2d 1199 (1998) (granting remand before another judge). This case satisfies
the established test for such a transfer, *°

The trial court here ignored the Opinion’s binding rulings and could
not put out of mind the reversed awards.*' Partially reinstating the award in
favor of Clay Street, the trial court ruled Humphrey’s initial demand “was
evidence of his arbitrary motivation in dealing with Clay Street” and drew
inferences from Findings 38 to 40.”> But the earlier decision did not
conclude the demand was arbitrary, and Humphrey so argued on appe:al.93
Despite the record, the trial court on remand has adopted the arguments

made by Clay Street in its appellate pleadings as alternative grounds to

affirm the original award.”® (Humphrey refuted these arguments on appeal®

* The federal courts apply a three-part test: (1) whether the original judge would
reasonably be expected upon remand to have substantial difficulty in putting out of his or
her mind previously-expressed views or findings determined to be erroneous or based on
evidence that must be rejected, (2) whether reassignment is advisable to preserve the
appearance of justice, and (3) ... would entail waste and duplication out of proportion to
any gain in preserving the appearance of fairness, United States v. Sears, Roebuck & Co.,
785 F.2d 777, 780 (9th Cir. 1985).

' Humphrey’s Opp’n to Clay St.’s Mot. for Fees, 2011 CP 405-17.

2 App. C (Order at 9:20-10:28), CP 692-93; 2007 Findings and Conclusions and Order,
2011 CP90-118.

% App. E at AX 348-49 (Appellant’s Revised Opening Br. at 36-37).

% Br. of Resp’ts at 38-39; Answer to Pet. for Review at 12, 15-16; Resp’ts’ Supplemental
Br.at2, 5, 17; Resp’ts’ Mot. for Recons. & Clarification at 6, 14-16, 2011 CP 55, 63-64,
% App. E at AX 348-49 (Appellant’s Revised Opening Br. at 36-37 (stating dissenter’s
demand “reasonably relied on the information that was presently available;” appraisals,
and a list of 23 comparables)); App. E at AX 352 (Pet’r’s Revised Supp. Br. at 19 &
nn. 46-49 (stating “company was failing to produce records” and dissenter’s demand was
consistent with two items of unchallenged data)).
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and addressed them again on remand.”®) Because there was no affirmance
on those alternative grounds, the appellate ruling is “binding on the parties to
the review and governs all subsequent proceedings ...” RAP 12.2.

The trial court has an even more significant difficulty putting out of
mind the reversed fee award in favor of the Rogels. The trial court ruled:
“Humphrey was well aware that the Rogels were not involved in his dispute
with Clay Street and never should have named them as parties.” App C.
(Order at 11:5-9, 2011 CP 718). But the record has compelling reasons why
the other members of the dissolved LLC were defendants. Those are the
same reasons why Humphrey asked for member liability below and asks
again in this second appeal.”’

Yet, the trial court ignored the record. Its decision even referred to the
prior suits: “The Rogels had previously been dismissed twice as defendant in
related litigation.” App C (Order at 11:13-14, 2011 CP 718). But this Court’s
Opinion ruled this evidence was inadmissible: “The triél court should not
have relied on Humphrey’s ... conduct in other suits against Clay Street and

the Rogels in awarding fees against Humphrey.” 170 Wn.2d at 508, 9 22.

%2011 CP 415-17 & n.10 (good faith by the stipulation to the court appointed appraiser’s
values; dissenter’s $4.1 million estimate was close to the $3.95 million cost basis
determined by the court appointed appraiser); App. E at AX 244:19-245:13, AX 310-52
(Compilation entitled, “Pleadings Showing Humphrey Adopted Appraisers’ Values and
Humphrey’s Testimony on Prelitigation Demand Was to Show Good Faith.”).

77 See, e.g., RCW 25.15.235(3) (requiring a suit for an impermissible distribution be brought
within three years from the date of the distribution).
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The trial court’s “compari[son of] the violation by Clay Street of its
untimely payment of Humphrey’s dissenting share with Humphrey’s ...
valuation and his arbitrary treatment of the Rogels” and its ensuing
conclusion thus “it is clear that any fees awarded should on the balance favor
Clay Street and the Rogels” demonstrates the trial court’s inability to put out
of mind its earlier findings determined by this Court to be erroneous. App C
(Order at 10:3-7, 2011 CP 717). Instead of the trial court’s comparison, the
Opinion requires any comparison of “bad faith” to balance against
respondents “who sought to bypass the dissenters’ rights statute ... their own
LLC Agreement” with its restriction on a sale and its arbitration clause. 170
Wn.2d at 498, q 3; id. at 508, 9 24.

The decision on remand demonstrates the trial court cannot set aside
its well-entrenched opinions. The reassignment of the case will not entail
waste or duplication out of proportion to the gain in preserving the
appearance of fairness. Transfer should be granted.

VI.  Conclusion

For these reasons, the remarkable reinstatement of the reversed fee
awards against Humphrey should be reversed. The other members of Clay
Street have been unjustly enriched. To avoid needless litigation on the
second remand, this Court should exercise its inherent authority to grant

Humphrey restitution and fees as requested in this brief. If there is a
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remand for further proceedings, the case should be transferred to another
judge to further the ends of justice.

DATED this 22nd day of February 2012,

LANE P

By |

Dawid #pellmais-WRBA No.\15884
Stanton Phillip Beck, WSBAWo, 16212
Andrew Gabel, WSBA No. 39310
Attorneys for Petitioner
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H B
Supreme Court of Washington,
_ En Bane,
HUMPHREY INDUSTRIES, LTD, Petitioner,

v.
CLAY STREET ASSOCIATES, LLC; 615 Com-
merce LLC, Clay Associates Phase I1 LLC, Scott
Rogel, Lori Goldfarb; Joseph Rogel and Lee Ann
Rogel, husband and wife; ABO Investments, and
Avram Investments, Respondents,

No. 82687-1.
Argued June 24, 2010,
Decided Nov. 10, 2010,

Background: Member of limited liability company
(LLC) who dissented from LLC's merger filed dis-
senter's rights lawsuit under the Limited Liability
Company Act. LLC subsequently filed a petition
seeking judicial determination of LLC's value as of
effective merger date. After consolidating the ac-
tions, the Superior Court, King County, Harry J.
McCarthy, J., found that LL.C was worth more as of
the merger date than LLC had calculated and ac-
cordingly awarded dissenting member the differ-
ence plus interest, but awarded LLC attorney fees
based on its finding that dissenting member had ac-
ted arbitrarily, vexatiously, and not in good faith in
pursuing the litigation. Dissenting member ap-
pealed. The Court of Appeals, 2008 WL 5182026,
. affirmed. Dissenting member petitioned for review,

Holdings: The Supreme Court, En Banc, JM.
Johnson, J., held that:

(1) LLC dld not substantlally comply with prov1-

sion of the Act requiring LLC to pay dissenting
member the fair value of its interest within 30 days
of effective merger date;

(2) remand was warranted for determmatlon of
whether an award of attorney fees to dissenting
member was appropriate; and

(3) reversal of attorney fee award in favor of LL.C
was warranted.

Page |

Judgment of Court of Appeals reversed and re-
manded.

Tom Chambers, J., dissented and filed opinion
in which Charles- W. Johnson, Susan Owens, and
Mary E. Faithurst, JJ., concurred,

West Headnotes
{1] Appeal and Error 30 €~°893(1)

30 Appeal and Error
30X VI Review
30XVI(F) Trial De Novo
30k892 Trial De Novo
30k893 Cases Triable in Appellate
Court
30k893(1) k. In general, Most Cited
Cases
Whether a party substantially complied with a
statute is-a mixed question of law and fact, which
appellate court reviews de novo.

[2] Corporations and Business Organizations
101 €3656

101 Corporations and Business Organizations
101XV Unincorporated Business Organizations
101XV(E) Limited Liability Companies
101k3656 k. Mergers, acquisitions, and
reorganizations. Most Cited Cases
(Formerly 241Ek49 Limited Liability Compan-
ies)

Limited Lability company (LLC) did not sub-
stantially comply with provision of the Limited Li-
ability Company Act requiring LLC to pay dissent-
ing member the fair value of its interest within 30
days of effective merger date, where LLC did not
pay dissenting member until the real estate held by
the LLC sold, almost six months after the merger
date; purpose of this provision of the Act was to en-
sure that dissenters had immediate use of the
money to which the LLC agreed it had no further

" © 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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claim, and it could not be said that LLC actually ac-
complished or generally satisfied this purpose by
means of the delayed payment. West's RCWA
25.15.460.

(3] Statutes 361 €=>174

361 Statutes
361VI1 Construction and Operation
361VI(A) General Rules of Construction
361k174 k. In general, Most Cited Cases
A party substantially complies with a statutory
directive when it satisfies the substance essential to
the purpose of the statute,

[4] Statutes 361 €174

361 Statutes
361VI1 Construction and Operation
361VI(A) General Rules of Construction
361k174 k. In general, Most Cited Cases

Substantial compliance with a statutory direct-
ive requires actual compliance in respect to the sub-
stance essential to the statute's reasonable object-
ives, such that the purpose of the statutory require-
ment is generally satisfied.

[5] Statutes 361 €>174

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
. 361k174 k. In general. Most Cited Cases

To substantially comply with a statutory direct-
ive, the party attempting to comply with the statute
must make a bona fide attempt to comply with the
law and must actually accomplish its purpose,

[6] Corporations and Business Organizations
101 €=21105(4)

101 Corporations and Business Organizations
10111 Incorporation and Organization
101III(A) In General
101k1102 Constitutional and Statutory
Provisions
101k1105 General Statutes
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101k1105(4) k. Operation and ef-
fect in general. Most Cited Cases
(Formerly 101k12.1)

Comments to the Model Business Corporation
Act could be used as persuasive authority in inter-
preting the state Business Corporation Act, even
though the legislature did not officially adopt the
comments, where the comments were published in
the Senate Journal. West's RCWA 23B.01.010 et seq.

[71 Corporations. and Business Organizations
101 €=23656 '

101 Corporations and Business Organizations
101XV Unincorporated Business Organizations
101X V(E) Limited Liability Companies
101k3656 k. Mergers, acquisitions, and
reorganizations, Most Cited Cases
(Formerly 241Ek49 Limited Liability Compan-
ies)

The phrase “substantially comply,” in provi-
sion of the Limited Liability Company Act author-
izing an award of attorney and expert fees against a
limited liability company (LLC) if a court finds that
the LLC failed to substantially comply with the
Act, refers to the “Dissenters’ Rights” Article as a
whole and contemplates strict compliance with time
requirements while allowing for substantial compli-
ance with other aspects of the title. West's RCWA
25.15.425-25.15,480, 25.15.480(2)(a).

[8] Statutes 361 €~=174

361 Statutes
361V1 Construction and Operation
361VI(A) General Rules of Construction
361k174 k. In general. Most Cited Cases
What constitutes substantial compliance with a
statute is a matter depending on the facts of each
particular case.

[9] Appeal and Error 30 €£=>984(5)

30 Appeal and Error
30XVIReview

© 2012 Thomson Reuters, No Claim to Orig. US Gov. Works.
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30X VI(H) Discretion of Lower Court
30k984 Costs and Allowances

30k984(5) k. Attorney. fees. Most -

Cited Cases -
Appellate court reviews attorney fee awards
* made pursuant to statutes for abuse of discretion,

[10] Appeal and Error 30 €52946

30 Appeal and Error
30XVTI Review
30X VI(H) Discretion of Lower Court
30k944 Power to Review
30k946 k. Abuse of discretion. Most
Cited Cases -

Appellate court reverses a trial court's decision
under the abuse of discretion standard only if it is
manifestly unreasonable, exercised on untenable
grounds, or exetcised for untenable reasons, with
the last category including errors of law.

[11] Corporations and Business Organizations
101 €+-3656

101 Corporations and Business Organizations
101XV Unincorporated Business Organizations
101X V(E) Limited Liability Companies
101k3656 k. Mergers, acquisitions, “and
reorganizations. Most Cited Cases
(Formerly 241Ek45 Limited Liability Compan-
ies)

The award of attorney fees is not mandatory
under provision of the Limited Liability Company
Act authorizing an award of attorney and expert
fees against a limited liability company (LLC) if a
court finds that the LLC failed to substantially com-
ply with the Act, or against either party- if the court
finds that party to have acted arbitrarily, vexa-
tiously, or not in good faith; the decision to award
attorney fees rests in the discretion of the trial
court. West's RCWA 25,15.480(2).

[12] Appeal and Error 30 @:}1177(8)

30 Appeal and Error
30X VII Determination and Disposition of Cause
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Page 3

30X VII(D) Reversal
30k1177 Necessity of New Trial
30k1177(8) k. Insufficiency of verdict
or findings. Most Cited Cases
Supreme Court's defermination that limited li-
ability company (LLC) did not substantially comply
with provision of the Limited Liability Company
Act requiring LLC to pay dissenting member the
fair value of its interest within 30 days of effective
merger date warranted remand for determination of
whether an award of attomey fees to dissenting
member was appropriate, where Court of Appeals
affirmed trial court's denial of attomey fees to dis-
senting member based on erroneous legal conclu-
sion that LL.C substantially complied with this pro-
vision of the Act. West's RCWA 25.15.460,
25.15.480(2)(a).

[13] Appeal and Error 30 €521171(3)

30 Appeal and Error
30X VII Determination and Disposition of Cause
JOXVII(D) Reversal
30k1171 Amount or Extent of Recovery
30k1171(3) k. Allowance or disallow-

ance of costs and fees, Most Cited Cases

Trial court's improper reliance on dissenting
membet's rejection of a pretrial settlement offer and
an offer of judgment, in awarding attorney fees to
limited liability company (LLC) based on finding
that dissenting member acted arbitrarily, vexa-
tiously, or not in good faith, warranted reversal of
attorney fee award in favor of LLC, in dissenter's
rights lawsuit under the Limited Liability Company
Act. West's RCWA 25,15.480(2)(b).

[14] Evidence 157 €=213(1)

157 Evidence
157VII Admissions
157VII(A) Nature, Form, and Incidents in
General
157k212 Offers of Compromise or Settle-
ment
157k213 In General

157k213(1) k. In general. Most
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Cited Cases

Evidence of conduct in settlement negotiations
was inadmissible to prove liability for or invalidity
of the claim or its amount, in dissenter's rights law-
suit under the Limited Liability Company Act.
West's RCWA 25.15.425 — 25,15.480; Rules of
Evid., Rule 408.

*%848 David Christopher Spellman, Stanton Phillip
Beck, Lane Powell PC, Seattle, WA, for Petitioner,

Gregory J. Hollon, Barbara Himes Schuknecht,
McNaul Ebel Nawrot & Helgren, Alan B. Bormstein
, Attorney at Law, Seattle, WA, for Respondents.

JM. JOHNSON, J.

%497 9 1 Humphrey Industries, Ltd., by means
of its principal, George Humphrey (Humphrey),
and with business partners Joseph and Ann Lee Ro-
gel, Scott Rogel, and ABO Investments, by means
of its principal, Gerald Ostroff, created Clay Street
Associates, LLC (Clay Street), to hold a single real
estate asset located in Auburn, Washington, In or-
der to break a deadlock with Humphrey regarding
the sale of the property in late 2004, the other mem-
bers of Clay Street agreed to merge the company
into a new limited liability company with a differ-
ent voting structure that could facilitate the sale.
Humphrey dissented from the merger and deman-
. ded payment pursuant to the dissenters' rights pro-
visions of the Washington Limited Liability Com-
pany Act (LLC Act or the Act), chapter 25.15
RCW. As required by the Act, Clay Street paid
Humphrey what Clay Street calculated as the fair
market value of Humphrey's interest in Clay Street
as of the effective merger date in December 2004;
however, Clay Strest did not pay until the property
sold in May 2005.

9 2 Humphrey rejected Clay Street's value cal-
culation and filed suit. Clay Street subsequently
filed a petition for *498 judicial determination of
the property's value as of the effective merger date.
The trial court consolidated the actions and heard
testimony over several **849 days in June 2007, It

3 Page 5 of 14
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found that the property was worth more as of the
merger date than Clay Street had caicuiated and ac-
cordingly awarded Humphrey the difference plus
interest. However, the court also awarded Clay
Street and the Rogels attorney fees based on its
finding that Humphrey had acted arbitrarily, vexa-
tiously, and not in good faith in pursuing the litiga-
tion. Humphrey appealed, and the Court of Appeals
affirmed in an unpublished opinion. Humphrey In-
dus., Ltd, v. Clay St. Assocs, LLC, noted at 147
Wash. App. 1045, 2008 WL 5182026 (2008).
Humphrey then petitioned this court for review.
Humphrey Indus., Ltd, v. Clay St. Assocs., LLC,
166 Wash.2d 1014, 210 P.3d 1019 (2009). We re-
verse the Court of Appeals and remand for recon-
sideration of the attorney fee award.

FACTS AND PROCEDURAL HISTORY

9 3 Humphrey, Scott Rogel, Joseph and Ann
Lee Rogel, and ABO Investments formed Clay
Street in May 1997 to purchase and manage a
single parcel of real property located in Auburn,
Washington. Clay Street's LLC Agreement spe-
cified that the property “shall not be sold, con-
veyed, and/or assigned without the mutual consent
of each of the members....” Clerk's Papers (CP) at
54. The LLC Agreement also provided for binding
arbitration should a controversy or dispute related
to the company's business arise.

9 4 Such a dispute occurred in 2004 when Scott
Rogel, in order to implement a property settlement
reached during his divorce, sought to sell the prop-
erty and dissolve Clay Street. Humphrey refused to
consent to the sale, and the other members of Clay
Street sought the advice of an attorney as to how
they might circumvent the unanimity requirement
of the LLC Agreement- and sell the property not-
withstanding Humphrey's veto. The attorney ad-
vised *499 them that, since further negotiations
were futile, the sale could “be accomplished most
quickly through a merger procedure which elimin-
ates the dissenting vote,” CP at 62,

4 5 Pursuant to this suggestion, the remaining
members of Clay Street formed a new limited liab-

\
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ility company in August 2004 and merged it with
Clay Street. The members gave Humphrey notice of
its statutory right to dissent to the merger, and
Humpbhrey- exercised this right on October 1, 2004,
demanding payment of the fair value of its interest
in the company, The merger became effective on
December 7, 2004,

9 6 Because it had not yet sold the property and
had no other assets, Clay Street lacked funds with
which to pay Humphrey the fair value of its interest
within 30 days of the effective merger date, as re-
quired by statute. Later, on May 27, 2005, Clay
Street paid Humphrey $181,192.64—which it cal-
culated to be the fair value of Humphrey's interest
as of the merger date, plus interest for the
delay—following the sale of the property earlier
that month for $3.3 million, Humphrey immediately
disputed the value calculated by Clay Strect and de-
manded an additional $424,607 based on its own
estimate of fair value, Clay Street refused to pay the
additional sum and Humphrey filed suit on June 21,
2005, One month later, Clay Street offered to settle
Humphrey's claims for $325,376. Humphrey rejec-
ted the offer. Clay Street subsequently filed a form-
al petition to determine the fair value of the com-
pany; the two cases were consolidated to resolve
that issue and those raised by Humphrey in its de-
rivative suit. In another effort to resolve the litiga-
tion, Clay Street made a CR 68 offer of judgment
for an additional $165,275.59 in September 2006,
N1 but Humphrey refused that offer as well,

FNI1. This, combined with the $181,192.64
that Humphrey had already received,
would have resulted in Clay Street paying
Humphrey a total of $346,468.23.

%500 § 7 After several delays™? a six-day
bench trial was held in June 2007 The court
~ heard evidence from several different appraisers
and experts, along with testimony from Clay Street
members Scott Rogel, **850 George Humphrey,
and Gerald Ostroff™¢ The court found that the
pattern and magnitude of offers made for the prop-
erty “did not indicate a distressed, forced or fire

) Page 6 of 14

Page 5

sale” and that the final sale price reflected the fair
value of Clay Sireet as of May 2005.™ CP at
1667, The court deemed this price to be highly rel-
evant to the fair value of the company five months
earlier and accordingly adopted as the most accur-
ate measure of Clay Street's value as of December
7, 2004, the $3.15 million valuation of the only ap-
praiser who had considered it. The court ordered
Clay Street to pay Humphrey an additional
$60,588.22 based on this valuation.FN¢

FN2. These included the untimely death of
the initial court-appointed appraiser, Bruce
Allen, and the replacement of the original
trial judge, Judge Michael Hayden, with
Judge Harry J. McCarthy, following the
former judge's reassignment to the criminal
calendar,

FN3, Several attempts at arbitration had
failed by this point.

FN4, The valuations of Clay Street ex-
amined at trial ranged from $2.5 to $4.1
million, depending on the party conducting
the valuation, the method used, and date of
the estimate. Only Humphrey's valuation
exceeded $4 million; all others were well
below that figure.

FNS5. In making these determinations, the
court specifically found the testimony of
Gerald Ostroff to be credible. It also- found
that the opinions of George Humphrey
were “not entitled to the same weight” as
those of the professional appraisers who
evaluated the property because (i) he was
not an expert witness and (ii) “the evidence
used in his valuation appears to be well
outside of the mainstream of reasonably
based valuations in this case.” CP at
1674-75.

FN6. Using the $3.15 million valuation,
the court determined that the fair value of
Humphrey's 25 percent interest in the com-
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pany was $231,947.17 on the effective
merger date; to this it added $9,833.69 of
interest and subtracted the $181,192.64
already paid to calculate the new amount
owed.

9 8 The trial court also found that Clay Street
violated the LL.C Act by failing to pay Humphrey
the fair value of its interest within 30 days of the ef-
fective merger date as required by RCW 25.15.460.
Nevertheless, it concluded that Clay Street had sub-
stantially complied with the Act “given that [it]
lacked any funds to make the payment to
Humphrey, that it could not obtain the requisite
funds *501 without a sale of the property, and that
it was willing to pay the statutorily required interest
during the period of delay.” CP at 2315, The court
also declined.to award Humphrey attorney fees as
provided under RCW 25.15.480(2)a) ™ and in-
stead awarded fees and expenses to Clay Street and
Joseph and Ann Lee Rogel under subsection (b) of
the same provision based on its finding that
Humphrey acted arbitrarily, vexatiously, and not in
good faith in pursuing its dissenter's rights claim.

FN7.RCW 25.15.480(2) reads, in full:

The court may also assess the fees and
expenses of counsel and experts for the
respective parties, in amounts the court
finds equitable; - )

(a) Against the limited liability company
and in favor of any or all dissenters if the
court finds the limited liability company
did not substantially comply with the re-
quirements of this article; or ’

(b) Against either the limited liability
company or a dissenter, in favor of any
other party, if the court finds that the
party against whom the fees and ex-
penses are assessed acted arbitrarily,
vexatiously, or not in good faith with re-
spect to the rights provided by this art- icle. -

Page 6

9 9 The Court of Appeals affirmed the trial
couri's determination of fair value and interest and
its attorney fee award. Humphrey Indus, Ltd.,
noted at 147 Wash, App. 1045, 2008 WI. 5182026.
Humphrey subsequently petitioned this court for re- -
view of the latter issue, which we granted.
Humphrey Indus., Ltd, 166 Wash2d 1014, 210
P.3d 1019. In its petition, Humphrey objects first to
the Court of Appeals' determination that Clay Street
substantially complied with the statutory deadline
for payment of fair value set by RCW 25,15.460
and, second, to the court's finding that Humphrey
acted arbitrarily, vexatiously, and not in good faith.
Together, these findings formed the basis for the
court's award of fees and expenses to Clay Street
and the Rogels and its refusal to award the same to
Humphrey. We limit our review to these two con-
cerns pursuant to RAP 13.7(b) and do not address
the issue of fair value, which Humphrey did not
raise in its petition,

ANALYSIS

[1] 9 10 Whether a party substantially complied
with a statute is a mixed question of law and fact,
which we review *502 de novo. Siate v. Dearbone,
125 Wash.2d 173, 178, 883 P.2d 303 (1994). We
review attorney fee awards for abuse of discretion.
Noble v. Safe Harbor Family Pres. Trust, 167
Wash.2d 11, 17, 216 P.3d 1007 (2009).

**851 L Substantial Compliance with RCW
25.15.460 .

[2] § 11 Upon timely receipt of a demand for
payment from a member who dissents from a pro-
posed merger, a limited liability company must pay
the member the fair value of the member's interest
in the company. The time and manner in which this
payment is to be tendered is governed by RCW
25,15.460, which reads:

(1) Within thirty days of the later of the date the
proposed merger becomes effective, or the pay-
ment demand is received, the limited liability
company shall pay each dissenter who complied
with RCW 25,15.450 the amount the limited liab-
ility company estimates to be the fair value of the
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dissenting membet's interest in the limited liabil-
ity company, plus accrued interest.

(2) The payment must be accompanied by:

(a) Copies of the financial statements for the
limited liability. company for its most recent fisc-
al year; :

(b) An explanation of how the limited liability
company estimated the fair value of the member's
interest in the limited liability company;

(c) An explanation of how the accrued interest
was calculated;

(d) A statement of the dissenter's right to de- -

mand payment; and
(e) A copy of this article,

The dissenter can notify the company in writ-
ing of the dissenter's own estimate of the fair value
of the dissenter's interest and demand payment of
that estimate if (i) the company fails to make pay-
ment within 60 days after the date set for demand-
ing payment or (ii) the dissenter believes that the
amount paid is less than the fair value of the dis-
senter's interest. See RCW 25.15,470.

*503 9 12 As mentioned above, both the trial

court ‘and the Court of Appeals found that Clay .

Street “substantially complied” with the directives
contained in RCW 25.15.460, despite its failure to
tender payment within 30 days of the effective mer-
ger date as required by statute—that date being the
later of the two dates listed in RCW 25.15.460(1).

9 13 Humphrey contends that the lower courts
erred by finding that Clay Street substantially com-
plied with the statute. It argues that substantial
compliance with a statutory deadline, including a
specified time such as that contained in RCW
25.15.460, is impossible——one either complies with
it or not, See Pet. for Review at 9 (citing City of
Seattle v. Pub. Employment Relations Comm'n, 116
Wash,2d 923, 928-29, 809 P.2d 1377 (1991); West-

) Page 8 of 14

Page. 7

cott Homes, LLC v. Chamness, 146 Wash.App. 728,
735, 192 P.3d 394 (2008); Petta v. Dep't of Labor
& Indus., 68 Wash.App. 406, 409-10, 842 P.2d
1006 (1992)). Since Clay Street concedes that it did
not tender payment of the fair value of Humphrey's
interest within the 30 day statutory window,
Humphrey claims that Clay Street could not have
substantially complied with RCW 25.15.460 and
that the trial court’s finding, as affirmed by the
Court of Appeals, is therefore in error.

§ 14 Clay Street counters by arguing that
“substantial compliance” deserves a broader inter-
pretation where timeliness is not a jurisdictional re-
quirement. See Answer to Pet. for Review at 9-10
(citing In re Habeas Corpus of Santore, 28
Wash.App. 319, 327, 623 P.2d 702 (1981);
BLACK'S LAW DICTIONARY 1470 (8th
¢d.2004)). Under such a reading, “substantial com-
pliance” does not connote flawless compliance but
rather *“actual compliance in respect to the sub-
stance essential to every reasonable objective of the

" statute.” Id. at 10 (quoting Sanfore, 28 Wash.App.

at 327, 623 P.2d 702). Clay Street argues that the
factual circumstances of each case are relevant
when applying this standard and that the lower
courts' finding that it substantially complied with
the statute was proper, based as it was on the
facts—namely, Clay Street's financial inability to
tender payment by the *504 deadline and its speedy
delivery of the funds as soon as they were avail-
able,™8 Id at 10-11.

FN8. The dissent suggests that the practic-
al realities of marketing real estate and the
fact that Clay Street had only one asset
should play a role in our analysis, See dis-
sent at 855. Clay Street should have taken
these factors into consideration in deciding
whether its merger procedure could actu-
ally effect the purpose intended by its con-
trolling members. If it could not (and it did
not), an appropriate course of action on
Scott Rogel's part may have been to ask
the court approving the property settlement
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agreement for an extension of time or to
find a substitute for the deadlocked real es-
tate asset,

*%852 [3][4](5] § 15 Humphrey's argument is
more persuasive. A party substantially complies
with a statutory directive when it satisfies the sub-
stance essential to the purpose of the statute, See
Crosby v. County of Spokane, 137 Wash.2d 296,
302, 971 P.2d 32 (1999) (citing Cont'l Sports Corp.
v. Dep't of Labor & Indus., 128 Wash.2d 594, 602,
910 P.2d 1284 (1996)). As Clay Street correctly ob-
serves, this requires “actual compliance in respect
to the substance essential to the statute's reasonable
objectives,” such that “the purpose of the
[statutory] requirement is generally satisfied.” /n re
Det. of A.S., 138 Wash.2d 898, 927, 982 P.2d 1156
(1999) (citing Crosby, 137 Wash.2d at 302, 303,
971 P.2d 32). The party attempting to comply with
the statute must “make a ‘bona fide attempt to com-
ply with the law’ and ... ‘must actually accomplish
its purpose.’  Renner v. City of Marysville, 168
Wash.2d 540, 545, 230 P.3d 569 (2010) (quoting
Brigham v. City of Seattle, 34 Wash.2d 786, 789,
210 P.2d 144 (1949)). :

[61[7] § 16 The purpose of RCW 25.15.460 is
to ensure that dissenters “have immediate use of the
money to which the corporation agrees it has no
further claim.” 2 SENATE JOURNAL, 5ist Leg.,
Reg. Sess. at 3091 (Wash.1989) (quoting app. A
cmts, to Washington Business Corporation Act §
13.25).M *505 Humphrey's rights as a member of
Clay Street terminated on December 7, 2004, the

effective merger date. In order to effectuate the pur- -

pose of RCW 25.15460, Humphrey should have
had immediate use of the fair value of its interest in
the company—i.e,, it should have received the
money within 30 days of the merger date.
Humphrey did not receive payment within that time
frame; instead, Clay Street sent the funds almost six
months later. It cannot be said that Clay Street
“actually accomplishfed],” Brigham, 34 Wash.2d at
789, 210 P.2d 144, or “generally satisfied,” 4.8,
138 Wash.2d at 927, 982 P.2d 1156, the purpose of
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RCW 25.15.460 by means of this delayed payment.
Accord Pub. Employment Relations Comm'n, 116
Wash.2d at 928-29, 809 P.2d 1377 (“It is im-
possible to substantially comply with a statutory
time limit.... It is either complied with or it is
not.”). Clay Street therefore did not substantially
comply with the statutory deadline, and we reverse
the Court of Appeals insofar as it held otherwise, ™10

FN9. The national Model Business Corpor-
ation Act (Model Act), upon which the
Washington Business Corporation  Act
(WBCA), Title 23B RCW, is largely
based, was last revised in 1984, Five years
later, the Washington legislature substan-
tially revised the WBCA to incorporate
many of the 1984 Model Act revisions, See
Laws of 1989, ch. 165; Ballard Square
Condo. Owners Ass'n v. Dynasty Consl.
Co., 158 Wash.2d 603, 620-21, 146 P.3d
914 (2006) (IM. Johnson, J., concurring);
Equipto Div. Aurora Equip. Co. v. Yar-
mouth, 134 Wash.2d 356, 361, 950 P.2d
451 (1998). Although the legislature did
not officially adopt the comments to the
1984 Model Act, they are published in the
Senate Journal and may be used as per-
suasive  authority. See Ballard, 158
Wash.2d at 623, 146 P.3d 914 (J.M. John-
son, J., concurring). The full text of the
comment relevant to RCW 25.15.460
reads; “This obligation to make immediate
payment is based on the view that since the
person's rights as a shareholder are termin-
ated with the completion of the transaction,
the shareholder should have immediate use
of the money to which the corporation
agrees it has no further claim. A difference
of opinion over the total amount to be paid
should not delay payment of the amount
that is undisputed” 2 SENATE JOURN-
AL, supra, at 3091.

FN10. The dissent's interpretation of our

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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holding misapprehends the impact of RCW
25.15.480(2), which controls our analysis
here.  Dissent  at 854-55. RCW
25.15.480(2)(a) states:

The court may also assess the fees and
expenses - of counsel and experts
[a]gainst the limited liability company
and in favor of any or all dissenters if the
court finds the limited liability company
did not substantially comply with the re-
quirements of this article.

(emphasis added.) “ This article ™ refers
to Article XII of chapter 25.15 RCW,
which is entitled “Dissenters' Rights.”
Article XII consists of RCW 25.15.425
through RCW 25.15.480. Within Article
XII, there are both “time-sensitive” com-~

ponents that must be complied with,

suich as RCW . 25.15.460(1) and
“time-sensitive” components that do not
depend on  time.  The  phrase

“substantially comply” refers to Article .

XII as a whole and contemplates strict
compliance with time requirements
while allowing for substantial compli-
ance with other aspects of the title. If the
legislature had intended otherwise here,
it might have said “thirty days or a reas-
onable time” instead of “thirty days.”
See RCW 25.15.460(1).

**%853 [8] § 17 Further, as Clay Street itself
concedes in its briefing, © ‘[w]lhat constitutes sub-
stantial compliance with a statute is a matter de-
pending on the facts of each particular case.” ” An-
swer to Pet. for Review at 10 (quoting *506
Santore, 28 Wash,App. at 327, 623 P.2d 702). The
relevant facts of this particular case, as summarized
above, indicate that Clay Street did not substan-
tially comply with RCW 25.15.460 and its purpose;
Humphrey did  not have anything close to
“immediate” use of the $181,192.64 even though
Clay Street agrees it had no further claim to that
sum after the merger. As a result, we reverse the
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Court of Appeals' finding that Clay Street substan-
tially complied with RCW 25.15.460 notwithstand-
ing its delayed payment of fair value to Humphrey.
mil A gix-month deferral of payment is not
“substantial compliance” with a statute that unam-
biguously requires payment “within thirty days.”

FN11. The dissent acknowledges that the
legislature “clearly wanted to protect dis-
senters' rights and assure prompt pay-
ment,” dissent at 855, but argues that “the
legislature was also mindful that 30 days is
a very short time frame in which to accom-
plish a merger [and][t]here is nothing in
the statute to suggest that the legislature
intended to ... [force] a fire sale at a very
unfavorable price.” Id at 855. It is likely
that the legislature chose 30 days assuming
that merging business entities would have
the prudence and good faith to lay the
groundwork for selling property well be-
fore a merger became effective, or seek
other financing, so as to meet the statutory
requirement.

II. Attorney Fees

[91{10] § 18 We review attorney fee awards
made pursuant to statutes, such as RCW 25.15.480,
for abuse of discretion. Noble, 167 Wash.2d at 17,
216 P.3d 1007; Morgan v. Kingen, 166 Wash.2d
526, 539, 210 P.3d 995 (2009); Fisher Props., Inc.
v. Arden-Mayfair, Inc., 115 Wash.2d 364, 375, 798
P.2d 799 (1990). We reverse a trial court's decision
under this standard only if it “is manifestly unreas-
onable, exercised on untenable grounds, ot exer-
cised for untenable reasons,” with the last category
including errors of law. Noble, 167 Wash.2d at 17,
216 P.3d 1007,

[11] 9 19 As previously noted, see supra note
7, the LLC Act authorizes an award of attorney and
expert fees (a) against the limited liability company
if the court finds that it failed to substantially com-
ply with the Act or (b) against either party if the
court finds that party to have acted arbitrarily, vex-
atiously, or not in good faith. See RCW
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25.15.480(2), Humphrey claims that it is entitled to
attorney fees under the former subsection; Clay
Street counters *507 that it is entitled to the same
under the latter, as both the trial court and the Court
of Appeals ruled. Importantly, though, the award of
attorney fees under RCW 25.15.480(2) is not man-
datory, Id. (“The court may also assess the fees and
expenses of counsel ...” (emphasis added)), Thus,
even if Clay Street did fail to substantially comply
with the 30 day statutory deadline, or if Humphrey
- did act arbitrarily, vexatiously, or not in good faith,

the opposing party is not automatically ewtitled to -

an award of attorney fees. Rather, the decision to
award attorney fees rests in the discretion of the tri-
al court,

4 20 Here, the trial court found that Clay Street
substantially complied with the LLC Act notwith-
standing the extreme delay of its payment to
Humphrey—a delay that unquestionably violated
the 30 day statutory deadline. It refused to grant
Humphrey attorney fees on this basis. The court
also found that Humphrey  acted arbitrarily, vexa-

tiously, and not in good faith in pursuing the litiga-

tion and, as a resulf, awarded attorney and expert
fees to Clay Street and the Rogels. The Court .of
Appeals affirmed on both issues. We reverse the
Court of Appeals and remand for reconsideration of
the denial of such fees to Humphrey.

[12] § 21 We hold today that the conclusion

that Clay Street substantially complied with the Act
is erroneous. Clay Street did not do so, and both the
trial court and the Court of Appeals committed an
error of law by so concluding, Under Noble, we re-
verse attorney fee decisions that are based on
“untenable reasons,” a category that “include[s} er-
rors of law.” Noble, 167 Wash.2d at 17, 216 P.3d
1007. Accordingly, we reverse the Court of Ap-
peals' decision affirming the trial court's denial of
attorney fees to Humphrey, based as it was on the
erroneous legal conclusion**854 that Clay Street
substantially complied with RCW 25.,15.460. We
remand for further proceedings to determine wheth-
er, given Clay Street's failure to substantially com-
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ply with the LLC Act, an award of fees to
Humphrey is appropriate,

[13][14] 9§ 22 Reversal of the attorney fee
award in favor of Clay Street and the Rogels is also
warranted. That award was *508 based on the trial
court's finding that Humphrey acted arbitrarily,
vexatiously, and not in good faith, a finding that
rested in part on Humphrey's rejection of a pretrial
settlement offer and a CR 68 offer of judgment.
Evidence of conduct in settlement negotiations,
however, Is inadmissible to prove liability for or in-
validity of the claim or its amount. The trial court
should not have relied on Humphrey's prelitigation
conduct or conduct in other suits against Clay
Street and the Rogels in awarding fees against
Humpbhrey.

9 23 While the dissent notes that such evidence
may be admitted if offered for other purposes (ER
408), evidence of Humphrey's rejection of a pretrial
offer was not properly admitted. Dissent at 856.
The record supports the conclusion: the trial court
specifically referred to the offers as a “substantial
windfall,” CP at 2324, This is a direct comment on
the validity of the claim or its amount,

9 24 Even if the evidence was admitted for a
permissible purpose, given the circumstances of
this . case, the record does not establish that
Humphrey's actions were arbitrary, vexatious, and
not in good faith, If any acts were in bad faith, they
were committed by the other members of Clay
Street, who sought to bypass the dissenters' rights
statute and section 8.1 of their own LLC Agree-
ment, which specifies that the property, “shall not
be sold, conveyed, and/or assigned without the mu-
tual consent of each of the members....” CP at 54,

9 25 We reverse the trial court's award of attor-
ney fees against Humphrey and in favor of the other
parties, based as it was on “untenable grounds.”
Noble, 167 Wash.2d at 17, 216 P.3d 1007. We re-
mand for consideration of whether, in light of Clay
Street's failure to substantially comply with the stat-
ute, Humphrey is entitled to attorney fees. :
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CONCLUSION

§ 26 Clay Street plainly failed to pay
Humphrey the fair value of its interest in the com-
pany within 30 days of the *509 effective merger
date as required by RCW 25.15.460. Instead, it par-
tially paid that value six months later, Humphrey
was thereby deprived of the immediate use of the
fair value of its interest, contrary to the underlying
putpose of the dissenters' rights statute. It follows
that Clay Street did not substantially comply with
the statute, We reverse the Court of Appeals' con-
clusion to the contrary and, in light of that reversal,
remand for a determination of whether Humphrey
is entitled to attorney fees under RCW 25.15.480.
As the prevailing party, Humphrey is entitled to at-
torney fees for this appeal.

WE CONCUR: BARBARA A. MADSEN, Chief
Justice, GERRY L. ALEXANDER, RICHARD B.
SANDERS, and DEBRA L. STEPHENS, Justices.

CHAMBERS, J. (dissenting).

9 27 1 find the majority's resolution puzzling.
The statute controlling dissenters' rights contem-
plates that those rights may be satisfied by substan-
tial compliance. In fact, the statute specifically au-
thorizes a substantial compliance inquiry, RCW
25.15.480.™1  ##835 Notwithstanding this clear
directive from the legislature, the majority con-
cludes that the statutory requirement that payment
to the dissenter be tendered within 30 days can be
satisfied only by strict compliance. Majority at 851.
That is the puzzling part. The majority ignores the
trial *510 court's careful findings of substantial
compliance and flouts the legislature's clear direct-
ive that only substantial compliance is required,
The majority is wrong. I respectfully dissent.

FNI. (1) ... The court shall assess the costs
against the limited liability company, ex-
cept that the court may assess the costs
against all or some of the dissenters, in
amounts the court finds equitable, to the
extent the court finds the dissenters acted
arbitrarily, vexatiously, or not in good faith
in demanding payment,
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(2) The court may also assess the fees
and expenses of counsel and experts for
the respective parties, in amounts the
court finds equitable:

(a) Against the limited liability company
and in favor of any or all dissenters if the
court finds the limited liability company
did not substantially comply with the re-
quirements of this article ; or

(b) Against either the limited liability
company or a dissenter, in favor of any
other party, if the court finds that the
party against whom the fees and ex-
penses are assessed acted arbitrarily,
vexatiously, or not in good faith with re-
spect to the rights provided by this art- icle.

RCW 25.15.480 (emphasis added).

1 28 Although the parties had other business re- .
lations, relevant here is that Humphrey Industries,
Ltd., by means of its principal, George Humphrey
(Humphrey), joined Joseph and Ann Lee Rogel,
Scott Rogel, and ABO Investments, by means of its
principal, Gerald Ostroff, to create Clay Sireet As-
sociates, LLC, for the purpose of acquiring and
managing real estate, Importantly, the company
purchased and owned only one piece of real estate.
One of the Rogels decided to divorce and sought to

" liquidate his interest, Humphrey refused. Following

a statutorily permissible merger procedure, the Ro-
gels and Ostroff formed WXYZ, LLC. Humphrey
was given notice of his dissenter's rights, formally
dissented, and on October 1, 2004, demanded pay-
ment for his interest. Under the statutory scheme,
Humphrey was entitled to payment within 30 days
of his demand, The problem was that the single as-
set of the company, a commercial warehouse, could
not be marketed so quickly, The parties disagreed
on values; the relationship between Humphrey and
the other investors became acrimonious, and nu-
merous legal actions followed.
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§ 29 Ultimately, a trial judge determined the
value of the property as of the date of merger to be
$3.15 million, with Humphrey's share to be
$231,947 plus interest of $60,588, and offset by the
$181,192 he had already been paid. The trial court
also found that the remaining investors had substan-
tially complied with the statutory requirements of
the merger procedure and that Humphrey had acted
- arbitrarily, vexatiously, and not in good faith, and
thus assessed attorney fees against Humphrey,

9 30 First, under the plain words of the statute,
courts are required to conduct a substantial compli-
ance inquiry in awarding attorney fees for dissent-
ers' rights disputes, RCW 25.15.480. The inquiry
“depend[s] on the facts of each particular case,”
and the facts of this case support the *511 conclu-
sion that Clay Street “generally satisfied” the pur-

_pose of the requirement. Jn re Habeas Corpus of
Santore, 28 Wash.App. 319, 327, 623 P.2d 702
(1981); Crosby v. County of Spokane, 137 Wash.2d
296, 303, 971 P.2d 32 (1999) (finding substantial
compliance with a statutory requirement where
“generally the purpose of the requirement will be
satisfied”). While the legislature clearly wanted to
protect dissenters' rights and assure prompt pay-
ment, the legislature was also mindful that 30 days
is a very short time frame in which to accomplish a
merger and the often resulting requirements of ac-
counting, apportionment, appraisal, sale, settlement
and other potential steps in the transfer of property,
assets, debts, and liabilities associated with the pro-
cess. There is nothing in the statute to suggest that
the legislature intended to punish the remaining in-
vestors in a single asset by forcing a fire sale at a
very unfavorable price.™ Instead, the legislature
provided for the escape valve of “substantial com-
pliance.” As described by the Court of Appeals,
Washington courts bhave defined “substantial com-
pliance” as “ ¢ “actual compliance in respect to the
substance essential to every reasonable objective of
[a] statute.” > * Humphrey Indus., Ltd. v. Clay St.
Assocs., LLC, noted at 147 Wash.App. 1045, 2008
WL 5182026, at *4 (alteration in the original)
(quoting City of Seattle v. Pub. Employment Rela-
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tions Comm’n, 116 Wash.2d 923, 928, 809 P.2d
1377 (1991) (quoting Santore, 28 Wash.App. at
327, 623 P.2d 702)).

FN2. Given the realities of securing finan-
cing and the attendant appraisals, review of
ecological, zoning, floodplain, insurance,
and other related matters, 30 days is not a
practical time limit for any transaction re-
quiring the sale of commercial real estate.

94 31 Second, the statute contemplates a dispute
resolution process that would take the parties far
beyond the 30-day payment window, RCW
25.15.475(1).

*%856 § 32 Third, we have held that under this
statute, the attorney fees are permissive, not man-
datory. Nat'l Elec. Contractors Ass'n v. Riveland,
138 Wash.2d 9, 28, 978 P.2d 481 (1999) (“the term
‘may”’ in a statute has a permissive or *512 discre-
tionary meaning” (citing Yakima County (W.Valley)
Fire Prot. Dist. No. 12 v. City of Yakima, 122
Wash.2d 371, 381, 858 P.2d 245 (1993))). Given
the facts of this case and the discretion vested in the
trial judge's hands by this statute, the trial court did
not err in refusing to award attorney fees to
Humphrey, According to the trial couri's findings,
the merger resulted from Humphrey's unwillingness
to liquidate a dysfunctional enterprise, and Clay
Street paid out as soon as it obtained the money,
with interest. Furthermore, Clay Street attempted to
avoid litigation by making an offer well in excess
of the eventual judgment, which Humphrey refused.

¥ 33 The courts below had sufficient ground to
find that Clay Street substantially complied with
the statute, and I would thus affirm their denial of
Humphrey's request for attorney fees,

9 34 Finally, the majority concludes that, in
finding that Humphrey acted arbitrarily, vexa-
tiously, or not in good faith, the courts below im-
properly considered Humphrey's rejection of a prel-

- itigation offer well in excess of the eventual judg-.

ment, Majority at 854 (citing ER 408), By its very
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terms, however, the rule cited does not exclude peals in all respects.

evidence of conduct in settlement negotiations if

offered for a purpose other than proving or denying WE CONCUR: CHARLES W. JOHNSON, SUSAN
liability. ™ Here, the evidence was properly ad- OWENS, and MARY E. FAIRHURST, Justices.
mitted as relevant to state of mind. Bulaich v. AT &

T Info. Sys., 113 Wash.2d 254, 263-64, 778 P.2d Wash,,2010.

1031 (1989) (allowing admission of prelitigation Humphrey Industries, Ltd. v. Clay Street Asso-
negotiations for the purpose of establishing intent), ciates, LLC

In fact, *513 this court has specifically approved 170 Wash.2d 495, 242 P.3d 846

the wuse of such evidence to show good faith,

Matteson v. Ziebarth, 40 Wash.2d 286, 294, 242 END OF DOCUMENT

P.2d 1025 (1952). Excluding evidence so clearly
relevant to lack of good faith would defeat the ex-
press purpose of giving the courts discretion to
award attorney fees under the dissenters' rights stat-
ute, namely, to encourage good faith efforts to
settle disputes out of court. See 2 SENATE
JOURNALL, 5lst Leg., Reg. Sess., at 3092-93
(Wash,1989) (quoting app. A cmts. to Washington
Business Corporation Act §§ 13.28, .31).

FN3. In a civil case, evidence of (1) fur-
nishing or offering or promising to furnish,
or (2) accepting or offering or promising to
accept a valuable consideration in com-
promising or attempting to compromise a
claim which was disputed as to either
validity or amount, is not admissible fo
prove liability for or invalidity of the claim
or its amount, Evidence of conduct or
statements made in compromise negoti-
ations is likewise not admissible. This rule
does not require exclusion of any evidence
otherwise discoverable merely because it is
presented in the course of compromise ne-
gotiations. This rule also does not require
exclusion when the evidence is offered for
another purpose, such as proving bias or
prejudice of a witness, negating a conten-
tion of undue delay, or proving an effort to
obstruct a criminal investigation or prosec-
ution. :

ER 408 (emphasis added).

9 35 In sum, I would affirm the Court of Ap-

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

Appendix 15



APPENDIX B

Order (Jul. 12, 2011), 2011 CP 705-06.

Appendix 16



16

17

0

21

Humphrey Industries, LTD, a
Washington corporation,

DEFENDANT.

2
3
4
3
6
T . : R
. SUPERIOR COURT O# THE STATE OF WASHINGTON FOR KING COUNTY
9 || Humphrey Industries, LTD, )
: )
10 PLAINTIFF, ) : :
1n fv. 1. ) No. 05-2-20201-7 SEA
..\| Clay Street Associates, LLC, .{ . . |-|.. '}~ (Consolidated with - - -
12 ) DEFENDANT ) 05-2-24967-6 SEA)
3 )
N etnyStroet Asociater -EC- aljimite y- —ORDER
14 |1liability company, ) ).
PLAINT|IEF, )
sl )
)
)
)
)

THIS COURT has reyiewed

Supreme Court’s opinion repﬂ rted a

the various submis;sions by the parties in light of the

Wh. 2d 495 (2010). That opinion remanded this

| C
e awards of attomey’s fees under the facts of this case and

22 || matter for a reconsideration of possibl
B RCW 25,15.480. In evsluatirf to what extent, if at all, attomey fees should be awarded on
- M ’ .
Temand, the court will exercise its a#iséxetion “in amounts the court finds equitable™ RCW
25 ) _
26 |125.15.480 (2),
27 Humphrey Industries. Tae. (Hiim 'hrey) has asserted that the $246,213.50 in fees and
8 1} costs awarded to Clay Sireet and to the Rbgels should simply be reversed in favor of Humphrey,
29 . '
. Judge Hany J. McCarih
ORDER 1 Kin; Bgo?mlt;r;‘:{lpeﬂur (gomyl
. 518 Third Avenua
Seatlta, WA 98104
206.296-9205
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ntrary 10 a required lodestar analysis of Humphrey's
viate means of determining attorney’s fecs. Bowers v,

, 597, 675, P.2d 193 (1983),

dete#m’t:ed that Clay Street did ot substantiaily comply with
viewed the billing statements by Humphrey’s céunsel in

fon Fees. However, it is difficult, If not impogsible, o

to the “substantial compliance” prong of section 2(a)

pronglof section 2(b).

evaluation of a possxb!e award of fees and costs 10

Huml;}mey with respect to Clay Streets mxlure fo substantmlly comply with RCW 25,

“inl
- ! i However, such an award wduld bel co
2 billing statements and is not hn aipptnp
3
Transamerica Title Co., 100 W, 2d 581
4
5 The Supreme Comt
6 ||RCW 25,15.460. This court|has e
7 || Bxhibit (c) of Humphrey’s Motion
8 .
segregate fees that are reasongbly relat
9 .
- from the “arbitrary, vexatious’
1 In order to make a rgasona le
TR
13 . L. u e W et e
i1 KD 3
14
s coats between Sections 2(a)
16 |jand documentation, is to be fi
17 11 Street by August 1, and reply by Humphtey by August 3,2011,
1 Upon receipt of this ddditio
19
\ award of attomey’s fees and
2
2 |[and(b).
2
» - Dated this f_"‘_:__ day of July 201],
24
25
26
2
28
29 |
ORDER
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3
4
5
6
7 . )
. SUPERIOR COURT OF THE [STATE OF WASHINGTON FOR KING COUNTY
? || Humphrey Industries, LTD,- )
. 10 . )
PLAINTIFF, ) ,
| LA : ) No, 05-2-20201-7 SEA
12 || Clay Street Associatés, LLC, . )] (Consolidated with
DEFENDANT ). 05-2-24967-6 SEA)
¥ )
1 || Clay Street Associates, LLC,a hmitec ) Order Re;
liability company, ) Attomeys” Fees
13 PLAINTIFF, )
. v . _ )
1o Humphrey Indusiries, LTD, a . )
17 || Washington coxporation. )
DEFENDANT, )
18 ' }
1
20 This matter tomes before thi court.on cross motions for attorneys’ fees and costs
A followiﬁg remand from the Supreme Clourt for reconsideration of an award of altorneys’ fees.
2
” The following has been considgred by the court:
24 4} Hu':ﬁphrey Indbsfries L.TD, v. Clay Street Associates, LIC et al, 170
2 Wn.2d:495 (2010);
2% '
() - Humphrey Industiles LTI)’s Motion for Fees with: Exhibits (A) thioujsh (G);
21 o )
28
29
ORDER Judga Hany J. MeCanhy
r King Caunty Superor Court
516 Thind Avanua
Seatile, WA 98104
206-288-9205
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1 (3)  Clay Street Associates, LLC's and Joseph and Amn Lee Rogel’s Motion
2 |
for-Attomeys® [Fees ind Costy with attached exhibits;
3 : ‘
4 (4)  Humphrey Industries LTD’s Opposition to Clay Street Associates e
5- and Joseph and Ann Lee Rogel’s Motion for Attomeys’ Fees and Costs;
p . .
(5)  Clay Street Agsociates LLC’s Objection to Humaphrey Industies LTD's
; .
8 Proposed Supplemental Judgment for fees on appeal with attached
9 exhibits;
10 (6)  Humphrey Indpstrics LTD"s Motion for Batry of Partial Judgment on the
1
: 2 Reversed [_"ee;)twa.rds and Costs, Expenses and Fees Awarded on Appeal;’ |
13 [¥) Clay S!.I.ec.t Ajsociates LIC's Joint Respo H5C 10 Humphvey tndusties—
14 ' LTD’s Motion{far Eniry of Partial Judgméht with attached declaration;
15 .
(8)  Humphrey IndPstties LTD's Reply in Support of Motion for Entty of
16 '
" Partial Judgment on the Reversed Fee Awards and Cost, Expenses and
Is Fees Awarded pn Appeal;
19 : ' .
- - (%) Clay Street Associates LLC’s and the Rogels’ Reply in Support of Motion
20 ' '
2 for Attorney’s Fees and Costs;
2, (10} Oral axgument bf June.15, 2011;
= (11)  Humphrey Trichfstries TD’s Post-hearing Sibmission:
24 A
25 (12) * Clay Sueet Associates LLC's and the Rogel$’ Joint Response to
26 Humphrey Indistries, LTD’s Post-hearing Submission;
27
- i
e Judga Hany J. MeCarth
ORDER 5 ) King Gounly Sup.garinif:qu?(
i 516 Third Avenue-
Sentile, WA 98104
208-266-9205
Appendix 21

Page 709

AX 00020



(13) Humphrey Inqustries LYD’s Submission in Response ta July 12, 2011

j . Order 1o Segrégate Fees and Costs with Attached Declaration of David
. Spellman and Exhibits (A) through (C);

5 ‘ (14)  Clay Street Asfociates LL.C’s and Joseph and Ann Les Rogel's Response
5 o Humphrey| Industries LTD’s Fee Segregation Submission with
: Attached Exhibits (A) through (G); |

9 | (15) Hump;hrey Ind{istries LTD"s I’{eply. to Clay Street’s Response concerning
10 Tuly 12, 2011 Qrder to Sepregate Fees and Costs.

N 1

12 History

In .Ttme-, 2007, a bench frial wis held before thiz court pursuant to RCW 25.1 54750

s determine the fair value 6f a warehouge in Aubun, Wasiﬁngton owmed by Clay Street

16 || Associates, LLC (Clay Street). Clay Street had attempted to sell the warehouse during 2004 but
Himphrey Industries (Humphrey), on of the original Clay Street principals, objected to the

proposed sale. The relaﬁénship bctwclen Humphrey and the other Clay Street principals becamiée
b} .

- .ac’timonious, resulting in a dysfunctiohal LLC. Actirig on the advice of counsel, Clay Street

21 || was merged into anew LLC in order tp overcome Humphrey's oﬁjection and to facilitate the

22 || sale of the LLC. Humphrey dissented|from the merger and demanded payment of his share of

23
the fair value of the asset. Clay Street|paid Humphrey in May; 2005, six months Jater than
o , .

25 || required by RCW 25.15.460. Humphiey declined the payment and the asset valuation issue

26 || became thie focus of the litigatibn and proceeded to trial some two years fater.

27
28
29

TVORDER Judge Hamy J, McCarthy

3 King Counly Supedor Court

518 Thitd Avanbs

Seatils, WA 98104

206-298-0206
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® o

1 Following 6 days of trial, the gourt determined that the LLC asset had a fair value of

$3,150,000 as of December 7, 2004, dnd ordered that Clay Street compensate Homphrey an

additional $60,588.62. "The court alsq considered the assessment of fees and expenses pursuant

5 |ito RCW'25.15.480 and found that Clgy Street, despite being uritimely in its payment of
Humphrey's dissenting share ih May, {2005, was in substantial compliance with RCW
25.15.460. The court dented attotney|s fees to Humphrey pﬁrsuant-to that ﬁnding_. The court

9 awarded fees and expenses in favor of Clay Street ($212,679.55) dnd to investors Joseph and

10 |t Ann Lee Rogel ($33,533.95), the co

t finding that Humphrey “dcted axbitrarily, vexatiously or

not in good faith with respcct'To the rights provided by this article”. RCW 25,15.480 (2)(b).
5 “Fhe-Coust-oLApp

ished dpinion, affirmed this court’s findii

14 || concerning the valuation of the warehpuse and the award of aitorneys” fees and costs to Clay
15

16 ) )
(Wn. App. Dec, 8,2008), Humphrey flid not challenge the findings and conelusions related to
1 '

s || the asset valuation on appeal to the Supreme Court and they rexoain undisturbéd. Humphrey

19 1| did, however, challenge thie finding thitt Clay Street substantially complied with the statute and
w the award of attorney’s fees and expenses in favor of Clay Street and the Rogels.
2 :

The Supreme Court, réver,scd

e Court of Appeals and remanded “for consideration of
22 ’ '

3 || whether, inlightof Clay Street’s failufc to substantially corply withi the statutg, Humphrey is

24 {1 entitled to attorney fees”, Humphrey] Indust, v, Clt_a.x St. Assoe., 170 Wn. 2d, 495, 509 (2010).

B The clerk of the Supreme Court taxed $98,191.00 in costs, expenses and attomey fees in favor
26 .
7 of Humphrey as the prevailing party oh appeal,
28
2 Judge Harry J. McCarthy
ORDER 4 : King Gounty Suparior Court
. 516 Third Avenus
Suatlie, WA 98104
206-296-9205
k23 - ' /-L\X 00022
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1 . I
2 Attorney’s Fees
And Expenses
3
. RCW 25.15.480 (2) provides:
5 The caurt ruay also assess the fees md expenses of counsel and experts for
the respeotive parties ih amounts the court finds equitable:
6 .
7 (8  Againstthe limited ]iag:itj? company and in favor of any or all
dissenters if the court finds the limited lability company did not
8 substantially comply with the requirements of this asticle; or
9
() Against either the limifed Yability company or a dissenter, in favor
10 " of uny other party, if te court finds that the party against whom the
" fees and expenses are gssessed acted arbitrarily, vexatiously, or not
in good fuith, with resject to the rights provided. by this atticle,
12 :
o At m;mmmhhﬂzammmm
14 || the Supreme Court noted in its opiniop, “the award of attorney fees under RCW 95.15.4 80'(2) is
13 "npt mandatofy.....[t]hus even if Clay Street did fail to substantially comply with the 30 day
16 :
statutory deadline, or if Humphrey did act arbitrasily, vexatiously, of not in good faith, the
V7 , . A
18 || opposing party is not autornatically entitled to an award of attorney fees. Rather, the decision fo
19 llaward attorney fees rests in the discrefion of the trial conrt.” Id, at507.
20 A. .
n Aftomey'’s Fees and Costs
Under RCW 25.15.480 (2}(a)
.22 .
- Humphrey initially argued tha this court’s award of $246,213.50 fees and costs to Clay
% [| Street aind. to the Rogels shouid be reversed in his favor. * Humplirey submits that Clay Street’s
25
26
*In response to this couit's order of July 12, 'JOI 1, directing Humphroy to segrogate its feen belween RCW"
27 {125.15.480 2(a) and 2(b), Hurnphirey redueed ifs fees clatm to $11 1,542 and $12,385.91 in cosls. Mora recently, in
Humphrey's Reply to Clay Strect’s Respionse poneeming the July 12, 2011 Order to Segregate Fees and Costs,
28 1 Humphrey has further discounted its fee requdst by 10% to §100,38% ta account for duplications. and ingfficfencies,
29 . ) : .
Judgs Harry J, McCanh
ot ORDER 5 . lf(lng;I C%?mt;rglperio‘r 30@_1)1’
& 516 Thiid Avepue
Sealite, WA 38104
206-208-9205
AppendJil( 24 AX 00023
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1 || failure to timely pay his dissenting Interest adversely influenced all aspects of the
litigation, including the trial itself, arld that the award of fees should not be strictly limited to

, || C1ay Strect's fuilure to comply with RCW 25.15.480 (2)(a). However, the fact that Clay Strcet
s || failed to tifnely pay Humphrey his di

+

enting share did not necessarily “course” or “ripple”
throughout the remainder of the litigation, as contended by Humphrey. The record shows that
the dissenter’s payment issue was ong of several matters a_ddimsed by Judge Michael Hayden in

0 considering Humphrey’s Motion. for §ummary Judgraent in Getdber, 2005. On October 7,

10 || 2005, Judge Hayden granted in part aiid denied in part the motion and noted that Clay Strect

“violated RCW 25.15.460 (i) in that payment was not timely-made.” This court later reaffirmed

thitt order in Rinding of Fact #12 follohving tral.

. Humphrey’s own biiling_s miakE it eléar that By November, ZDbS, Clay Street’s earlier

15 || failure to substantially comply with S¢etion 2(a) had been settled and the patties had moved |
forward and focused on a number of other mattérs. The issues that became the f"ocus} of the
Htigation included Motioﬁs‘forDisco exy, Motions to Compel, Motions for Arbitration,

19 || Motions for Injunctive Relief and othdr matters that were related to the valuation issue that

20 || uitimately was tried in June, 2007, t{s an inaccﬁratc portrayal of the facts and the record to say
2 that Clay Street's failure to substanti n)ly comply with the timely payment r'equiremen(t of 2(a)
2 -

" played a key role throughout the litigalion. The billing records of Humphrey, the progression of

24 || the litigation, and the trial evidente co ﬁvjincingly refutes Humﬁh,te'y"s contentign that substantial

B ‘fees and costs should be p.aid by Clay LSt'nz-e_t due to the untimely payment in May, 2005,
% While Humphrey may be cntit}ed on remand to a reasonable attorey fee awaid pursuant
2 . : :

2 ||ToRCW 25.15.480(2)(a), it does not 1qgically follow that the exact sum of fees previously

29

DRDER Judge Harry J. McCarthy

[ . Kiing County Supedor Court
516 Third Avenue

Seattle, WA 98104

208-298-9205
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awarded to Clay Street and to the Rogels should be reversed in favor of Humphrey, The

: appmi)ri.ate, equitablemethod of detefmining attorney’s fees under RCW 25.15.480'(2) must be
j based on the ladestar ahalyéis of Humphrey’s relevant billing:periods. Bowers v. Transamerica
5 || Litle Co., 100 Wn. 2d 581, 597, 675 § .ﬁd 193 (1983),
6 In light of the Supreme Court’s ruling, if fees are to be awarded to Humphrey due .to
7 Clay Street’s failire to substantially chmply with the LLC Act, those fees should be for the .
: billings of Humphrey’s counsel for th¢ relevant period May, 2005, through N ovember, 2005,
10 {} when thg issue of substantial compHadice with the Act was before the cowrt, Any lodestar
" analysis related to the dissenter’s payrfient issue must start with a review of the billings found iri
:: Exmm&micm&mmamlmmmg the Declaration of David Spelfman in
14 ||respense to this court’s oxder of July 12, 2011 to segregétc fees, This court has conducted that .
. 15 |l review, |
16 The order of July 12, 2011, o pegrégate fees between the sybstantial compliance prong
:: | of RCW 25..15.480‘2 () and RCW 25}15,480.2(b) was, issued due to the difficulty in parsing out
19 || Humphrey’s billings,” Many of Humphrey’s block billings coveréd seveial different tagks,
20 |l requiring a more deéfined segregation qf billings related to the litigati_on.v For example, billing
I ctetes of 8/5/05, 8130105, 10/4105 an] 10/605 blend a number of separato Rtlgation activitics
' : together, including such issues as arbi ration, appraisal, injunctive relief; _pmduction of
n (| documents and discovery. In evaluating these billings, there were some entries {e.2. entries of
351161203, 7/28/05 and 9/30/05) that do a; )peé.r to bear upon the issue of the dissenter’s i)ayment
* || and substantial co'mpﬁance under 2(a)
2
28
7 {loroe , L bty
Sastle, WA Sg10q |
206-296-9205
Appendix'26 . ‘ A
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&
! Humphrey argues that no reaspnable segregation Is possible because the. billinés were all
2 related to a common core of facts. Sde Pannell v, Food Sexvices of Am., 61 Wn. App. 418, 447,
j 810 P.2d 952 (1991). Although this liligation derived fiom a common statutory scheme, the fees
s {| which were generated that related to A'e_ dissenter’s payment issue were quite distinct factually
f from the many other aspects of the litigation which cotﬁmanded. the atfention of the parties long
Ty after the dissenter payt‘nen.t issue had been resolved. Itis clear from a reyiew of the many
: billings, that much more work was billed that related to various:discovery issues, arbitration,
1w {}inj \;nct'ix're rciief, and preparation for the valuation trial, than was concemed with the late
1 1| payment issue,
:z | .If a defendant segregates billings and ‘fee‘;; that is partly but not wholly persuasive, the
1 ||tedal court may independently decide J(h'at repregents a reasonable amount of attumey’s fees.
15 || Mayer v. Cify of Seattle, 102 Wn, Apﬁu 66,79, 10 P.3d 408 (3000). The courthas réviewed all
' 16 fhe billings for the May—Nbvember, 2005, petiod submitted with counsel’s declaration. The
:: court has atteropted to identify which billings wefe concerned with the dissenter’s payment
19 {{issue. For the period May, 2005 ﬂnouéthveﬂlber, .2605, the tofal billing for all Humphrey's
20 |} fees and costs is calculated as $74,585152, Sece Humphrey's billings documented in Bxhibit A
b and B .of Spellman Declaration of July} 25, ﬁOl 1. The court has also reviewed the remainder of
Z Humphrey’s billing stateriients from N oygmber ZG()‘S: up to and icluding h‘i.al and has found no
24 || billings apparently mléted to the u‘nti:qely dissenter payment issue.
3 QGuided by the lodestar method{of Bowers v, Transamerlca, supra, it appears that the
% rates ch;ugeci by coungel for Humphrey t;ppear to be within the reasonable market ranée for
z: similarly ekpcrienccd attorneys in ﬁ:e keattle market. In reviewing the various billings, the
2 :
ORDER e i county Soperr oo
y Sentio, WA 38708
¥ 206-296-9205
Appendk 27 AX 00026
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court estimates that not more thad _],OL/o of the entrles during that-period appear to be drguably

related to the dissenter payment issue} The estimated total of billings reasonably associated with

the 2(a) violation is as follows:-

s $74,798.61 | Billings May to November 2005

. ' X 10% ’
6 '$7,479.86 | Attorney’s fees reasonably related
. ' to late dissenter payment -
8 - B.
o _ ' Attorneys Fees & Costs

Under RCW 25.15.480(2)(b)
10 ’ 1. Clay Street

The Supreme Court also reveryed the award of fees to Clay Street and the Rogels
pursuant to. RCW '

ing that the hasls for these awardis was on untenahle

14 || erounds. Tha Supreme Court found the awards were based partly on inadmissible evidence,

1} including Humphrey’s rejection of a pyetrial setﬂemeﬁt offer and a CRGB offer of judgmént.
The Supreme Court majority opinion Reld that the “trial court should not have relied on

" Humplirey’s pre-litigation conduct or ¢onduct in other suits against Clay Street and the Rogels

19 ||in awarding fees against Humphray”, {170 Wn.2d at 508,
2 In reviewing the trial evidence/the court recalls that quite apart from the &vidence found |
21 " : .

inadmissible by the Supreme Court, tere was significant other evidence that indicated that
" SIvie ’ :

- Humphrey acted “arbitraxily, vexatiougly or not in good faith, with respect to the rights provided

2. || by this axtcle”. RCW 25.15.480 (2)(b}. Specifically, Humphrey's unreasonable valuation of
¥ Hgan million, almost $1 million greatexI than any of the other mainsticam estimates, was
26

indicative of Humphrey's arbitéaringssand lack of good faith and the court so found following
21

og || trial. Humphrey‘s baseless demand fot an additiondl $424,607 was evidence of his arbitrary

29

Judgs Hanty J, MaCarthy
ORDER 9 . King County Superior Count
' 5187Third Avenue
Saattie, WA 08104
205-296-9205
i 28
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motivation in dealing with Clay Streef, Humphrey’s insistence on this unreasonable valuation

amount caused this court to. question fot only the legitimacy of the valuation, but.also

Humphrey’s own credibility as a wiin

55, -In comparing the violation by Clay Street of its

untimely payment of Humphrey’s dissenting share with Humphrey’s baseless, unreasonable

valuation and his arbitrary treatment

the Rogels, itis clearthat any fees awarded should on .

bhalance favor Clay Street and the Rog Is. When a dissenter’s demand is unreasonable and

lacking in credible fectual support, “tHe dissenter rns the risk of being assessed Iitigation

expenses”, Wash. Busiitess Corp. Act
M. Landefeld, et, al., Wash Corp. Ean

However, as the Supremes Cou;

Comment § 13.31 ("Commens "), reproduced in Stewart
Corps EJ LLCs.dpp, 1-178 (2002).

it determmed part of the trinl evidence supporting the

16
7
13

19

21
22

23

25
26
2
28

29

aﬂomcy 8 fee award to Clay Street and the Rogels was inadmissible. In evaluating the awards

of attorney’s fees and costs following

rigl, this court gave greater weight to the evidence of

Humixhiey’s baseless valuation estimate and the unreasonable retention of the Rogels in the

litigation than the inadmissible eviden|

b, However, sinee part of the trial evidence supporhng

the fmding that Humphrey acted arbmlanly and: vexahously wag determmcd by the Supreme

Court to be inadmissible, an appxopﬂa‘

should be mdde. Based on a review of

te, proportionate reduction of the fee award to Clay Strect

the trial yecord, including the Findings of Fact and

Conclusions of Law entered followiﬁg trial, it is estimated that not miore than 40% of the caurt’s

ruling on attomey’s fees refied upon ¢
fnadmissible, Therefore, the previous
Street is reduced by 40% ox by $85,07

fees and costs is $127,607.73.

ORDER

e evidence that the Supreme Court concluded was -

dward of attomey’s fees and expenses $212,679.55 Clay

1.82. The reinstated award to Clay Street for attorney's

Judge Harry J. McCaithy

10 Klng County Supefior Court
; : 518 Yhird Avenua
Seatile, WA 98104

206-206.9205
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10

n

12

reaffirmed,

. . The CRGS award to Clay Stre

—— T

Despite acknowledging that h

Rogel in the law svit, Humphrey une

t of $24,961.55 in costs has not been challenged and is

The Rogels

hed no valid reaspn for keeping Mr. and Mrs, Joseph

sonably insisted that they be kept in the litigation without

good cause. Humphrey was aware that the Rogels were not involved in his dispute with Clay

Street and should have néver named them as parties. Under RCW 25.15.475, only the LLC and

the dissenter are appropriate parties fof a judicial valuation.
As this court determiined in unghallenged Findings of Fact, the Rogels were relired,

pagsive investoris in Clay Sireet who hhd no involvement whatever in any alleged misconduct by

16
1
13
19
20

21

23
24
25

26

27

28

29

Humphrey himself acknowledged that
sale of Clay Street and were people ag
to dismiss tilem from this law sit wa
couple to defc‘ﬁ@ and sit through a txi
towaxd the Rogels was potent eviden
arbitratily and not in good faith” again
The‘cpun' also heard evidence at‘trial
Rogel, the Rogel’s son, It wasTeason

relationship existéd betweent Humphré

{ Humphrey’s refusal to dismiss the R()ﬁ

ORDER

x 30

Clay Steeet. The Rogels had previougly been dismissed twice ag defendants in related litigation. _

Mr. and Mrs. Rogel merely held funds in trust from the
inst who Hm_nphréy had no claim. When the 6ppoftunity
presented, H;nnphrgy declined and required the. e{deriy |
that did not involve them. This conduct of Humphrey

of Humphrey's wlllihgnéss to act “vexatiously,

t Mr. and Mrs. Joseph Rogel. RCW 25,15,480 (2)(b).
oncerning the ill will between Humphiey and Scott.

blé to infer from that evidence that an acrimonjous

y and Scott Roge! and was a motivating factor in

els from a law suit that did not concem them, causing

, . Judge Haiy J. McGaithy
n . King Coynty Sipestor Coust
516 Thid Avehiia

Sealtlo, WA 98104

208-208-9205

Page 718

' /Lx 00029



be borme by. Humphrey,

them to accumulate expensive attomey fees and costs. Those fees and costs should in faimess:

The attorney’s fees and cost pleviously ordered to be paid by Humphrey to Mr. and Mrs,

Joseph Rogel are reinstated with post judgment interestat  12%.

11
PREJUDGMENT
INTEREST

Humphrey requests an award gf prejudgment interest at 13%. ‘The law is clear that

prejudgment interest is appropriate o
‘Brink’s Hume See. 162 Wn. 2d 42, 5
468, 472,730 P.2d 662 (1986). A li

y when the amount involved is liquidated. See Stevens'v,

169 P.3d 473 (2007); Hansen v. Ruthaus, 107 Wn. 2d

idated ciaim exists when the amiount can be determined

e »,.;_i.‘

17
18
19
20

21

23

24
25

26

©27

28

9

with precision and withoutreliance o
159 Wi.2d 700, 723, 153 £.3d 846 2
prejudgment Interest, a number of'v
caﬁ be 'defennined, the court must firs
25.15.480(2),

| Humphrey concedes that preju
to the unéart_ainties in determining tho
that the post trial awat«? of fees to Cla;
is;entit!ed on remand, entitling him to
supb'leﬁlental ju‘dgm'c‘ﬁt ma¥ be made,
‘coneerning a recaloulation of attorney’

include other adjustments and offsets

ORDER

k 31

opinion or discretion, Bostain, v. Food Express, Inc.,
07). In this case, before this court'can consider
ables remained to be decided. Before atavised judgment

exercise ity disoretion equitably as specified in RCW

dgment juterest cannot be based upon attomey’s fees due
final sum in such an award. ]nstéad, Humphrey argues
Street and to the Rogels is a liquidated sum to which he
prejudgment interest. However, before any final .

the court needs firsf to exercise its discretion, not only

4 fees in light of the S'uiarcr'ne Court’s.remand, but also to

at piay be'necessary, As previously noted, simply

. Jdudge Hany J. MeCanthy
12 King Coltnty Superior Count
518 Third Avenua

Seattla, WA 08104

Page 719

208-296-9205

AX 00030



*

reversing fees previously awarded to Z‘iay Street and the Rogels would not be.a reasonable

exercise of discretion by this Court. Further, prejudgmeirt interest is not appropriate when an

appellate court reverses a trial court jﬁ‘dgment, requiring a new judgment to be entered. Fulle v.

Boulevard Excayating, Inc., 25 Wn. App. 520 522, 610 P. 2d 387 (1980):

B \'A
Appellate
Feeg

The clerk of the Supreme Couﬁt has awarded aftorneys fees, expenses and costs {o

Humphrey in the amount of $98,191.40. Judgment is entered in that amount in favor of

Humplrey and is to be pald by Clay Sjreet LLC.

v !9\

16

17

i8

19

20

21

b

25
28

27

29

Append iM 32

_ ITIS ORDERED that:
Humphmjv .is awarded $7,479.4
Judgment fn favor of Hurphrey is ent
$98,1 9_1 00, Judgment debtor is Clay
Attomey’s fees are entered in (
$127,607.73, pursuant to RCW 25.15.
$24,961.55 is reinstated.
Aftomey’s fees and costs are td

Rogel inthe reinstaicd amonnt of $33,

shall accrué interest at 12%,

ORDER

6 in fees and costs pursuant to RCW 25.15.480 2(a).
ered for appellatg fees and costs in the amount of
Street LLC. .

Play Street LLC’s favor in the reduced amount of

180 2(b). The CR68 award of costs in the amount of

be paid by Humphrey in favor of M. and Mrs, Joséph

533.95, pursuant o RCW 25.15.480 2(b). All judgments

Judgs Harmry J, MeCarthy

12 ' King Counly Superior Court
516 Third Avenue

Seatile, WA 88104

206-296-9205
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1 IT IS FURTHER ORDERED that counsel shall consult with eachi other in the

calculation of appropriate offsels i the preparation of a presentation of final judgment.

s Dated this_ 22 day of Augpst, 2011.

|| ek

i0

n

13

15

16

17

19

20

21

b

25
26

k4
28°

29
Judge Hany J, McCaithy

ORDER u King County Supatior Court
516 Third Avenue

Seattie, WA 98104

206-298-9205
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APPENDIX D

Extracts from Humphrey’s Mot. For Fees
and Decl. of David Spellman in

Supp. of Humphrey’s Mot. For Fees,
Supplemental Designation.
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THE HONORABLE HARRY McCARTHY -

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

HUMPHREY INDUSTRIES, LTD.,,
Plaintiff,
V.

CLAY STREET ASSOCIATES LLC;
SCOTT ROGEL; LORI GOLDFARB,; and
JOSEPH ROGEL and ANN LEE ROGEL,
husband and wife,

Defendants.

S

CLAY STREET ASSOCIATES LLC, a
limited liability company,

Plaintiff,
V.
HUMPHREY INDUSTRIES, LTD., a
Washington cerporation,
Defendant.

o st gt Nt gt “nst e st Nt St gt s ‘s st o st St oot gt “rast’ gt “ougst” o’ “ns’
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1. Relief Requested. The supreme court ruled in favor of Humphrey Industries,
Ltd. on the three issues that were reviewed. First, the fee award against Humphrey was

reversed. Second, a supplemental judgment in favor of Humphrey for appellate fees and costs

——

was granted.l Third, there was remanded to this Court one issue which is “whether
Humphrey is entitled to attorney fees under RCW 25.15.480” in light of its reversal of this
Court’s ruling that Clay Street had substantially complied with the dissenter’s rights statute,
Humphrey Indus., Ltd. v. Clay St. dssocs., LLC, 170 Wn.2d 495, 509, 242 P.3d 846 (2010).

A fee award in favor of Humphrey is a remedy that fits both the wrong- committed and
the injury suffered. The supreme court has deemed that Clay Street committed an “extreme
delay of its payment to Humphrey--a delay that unquestionably violated the 30 day statutory
deadline,” Id. at 507. The opinion declares that there was a violation of “the statute’s
underlying purpose” and observes that if anyone acted in bad faith -- it was the other members
of Clay Sﬁeet - not Hﬁrﬁﬁhrey. Id. at 508-09. The equitable amount for an award in févor of
Huniphréy is the sum previously awarded for fees, costs and expenses to Clay Street and the
Rogels, dr a greater amount. |

2. Statement of Facts. The supreme court opinion summarizes the relevant facts
and procedural history:

Facts and Procedural History

93 Humphregr, Scott Rogel, Joseph and Ann Lee Rogel, and ABO
Investments formed Clay Street in May 1997 to purchase and manage a single
parcel of real property located in Auburn, Washington. Clay Street's LLC
Agreement specified that the property “shall not be sold, conveyed, and/or
assigned without the mutual consent of each of the members....” Clerk's Papers
(CP) at 54. The LLC Agreement also provided for binding arbitration should a
controversy or dispute related to the company's business arise.

94 Such a dispute occurred in 2004 when Scott Rogel, in order to
implement a property settlement reached during his divorce, sought to sell the
property and dissolve Clay Street. Humphrey refused to consent to the sale,
and the other members of Clay Street sought the advice of an attorey as to

! See Ex. A to Decl. of David Spellman in Supp. of Humphrey’s Mot. for Fees.
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Official Comments, Washington’s version of the Model Business Corporate Act (MBCA)'s
§ 13.25° (interpreting identical provision) (emphases added).®

The supreme court opinion emphasizes that “[t}he relevant facts of this particular case,
as summarized above, indicate that Clay Street did not substantially comply with RCW
25.15.460 and its purpose; Humphrey did not have anything close to “immediate” use of the
$181,192.64 . . . A six-month deferral of payment is not ‘substantial compiiance’ with a
statute that unambiguously requires payment ‘within thirty days.”” Id at 506. The opinion
later reiterates: “Clay Street plainly failed to pay Humphrey the fair value of its interest in the
company within 30 days of the effective date of the merger as required by RCW 25.15.460.
Instead, it partially paid Humphrey that value six months later. Humphrey was thereby
deprived of the immediate use of the fair value of its interest, contrary to the underlying
purpose of the dissenters’ rights statute. Id. at 508-09 (italics added).

The opinion noteé: “It is likely that the legislature chose 30 days assuming that
merging business entities would have the prudence and good faith to lay the groundwork for
selling property well before a merger became effective; or seek other financing, so as to meet
the statutory requirement.” Jd. at 506 n. 11. The opinion also notes that Clay Street should
have taken the practical realities of marketing real estate and its one asset “into consideration
in deciding whether its merger procedure could actually effect the purpose intended by its
controlling members. If it could not (and it did not), an appropriate course of action on Scott

Rogel’s part may have been to ask the court approving the property seftlement for an

5 A 1999 amendment to the identical MBCA provision adds a new subsection that grants a dissenter who is not.
timely paid the right to sue and mandates the prevailing dissenter “shall be entitled to recover fees.” MBCA
§ 13.31(d). Humphrey's Mot. for Fees and Costs at 8:12-14, CP 1890.

82 Principles of Corporate Governance § 7.23(c) & cmt. e at 329 (“Mandatory Prepayment” requirement “seeks
to reduce the risk of illiquidity associated with the appraisal remedy,” and stating “no attempt to specify or
negotiate fair value is required of the dissenting shareholder” and mandatory prepayment requirement “is
principally enforced” by the fee provision that “makes the corporation liable for reasonable attorney’s fees of the
dissenting shareholders if the corporation fails to make timely payment , . .").
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extension of time or to find a substitute for the deadlocked real estate asset.” Id. at 504 n. 8
(bold added).

Based on this construction of the statutory purpose and its review of the record, the
supreme court opinion concludes: “Here, the trial court found that Clay Street substantially
complied with the LL.C Act notwithstanding the extreme delay of its payment to Humphrey —
a delay that unquestionably violated the 30 day statutory deadline. It refused to grant
Humphrey fees on this basis. ... We reverse . . . and remand for reconsideration of the
denial of such fees to Humphrey.” Id. at 507 (italics added).

These quotations from the opinion are the analytic framework and identify the factors
to be consider in the determination of whether an award should be made against Clay Street
and its members and in favor of Humphrey. Those factors unequivocally weigh in favor of an
award. Clay Street’s own trial counsel made a critical admission, While trying to explain away
the additional $85,336 paid to Clay Street’s members and how the payment to Humphrey was
based on $2.5 million Whjle the'company was rejecting purchase offers in the range of $3 million
as too low to accept, Clay Street’s trial counsel blamed Clay Street’s prior counsel who was not
present at trial.” The blame game was that prior counsel went “down the wrong path” and had
seen the payment obligation “as a kind of negotiation scenario, as opposed to the just come up

with the right number-and pay it.”®

But those decisions were made by Clay Street — not its prior
counsel who had provided in a memorandum the proper legal advice: “engage an appraiser to
determine the value . .. The company must tender payment .-, . within 30 days after the merger .
. The right path was the immediate mandatory payment procedure — not pay later procedure,

The right path required either immediate payment or the postponement of the merger.

7 June 11, 2007 Tr. at 29:20-30:27, Ex. E to Spellman Decl.
¥ Id. at 30:9-10.
? Ex. 28 at Clay 1 194 (bold added), Ex. D to Spellman Decl.
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negotiations, however, is inadmissible to prove liability for or invalidity of the claim or its
amount. ... While the dissent notes that such evidence may be admitted if offered for other
purposes (ER 408), evidence of Humphrey’s rejection of a pretrial settlement offer was not
properly admitted.” Id. at 508.

This Court’s prior decision also relied upon other evidence that the supreme court
concluded was improper: “The trial court should not have relied on Humphrey’s preligitation
conduct or conduct in other suits against directed against Clay Street and the Rogels in
awarding fees agai'nst Humphrey.” Id. at 508. When this tainted evidence is stripped away,
the supreme court opinion sets forth fhe applicable construction of the statute along with the

factual predicates and legal analysis requiring an award of fees in favor of Humphrey.

d. The equitable amount of amount fees is the amount previously awarded to the
defendants for fees, costs, expenses and to extinguish Humphrey’s liability for
the expenses of the court-appointed appraiser.

There is an applicable equitable maxim that “equality is equity.” The maxim means
“in the absence of conditions requiring a different result equity will treat all members of a
class as on an equal footing, and will distribute benefits and impose burdens and charges
either equally or in proportionate to several interests, and without preferences.”!! Humphrey
merely asks to be treated equally. The material violations of the statute had a financial impact
that exceeded the amount of thg fair value award. As stated above, the opinion observed that
a premise for the 30-day statutory deadline is business entities “would have the prudence and
good faith to lay the groundwork for selling the property well before the merger became
effective, or to seek other financing.” Id. at 506 n. 11. In this case, there was other financing
available. The company’s manager (Ostroff) testified: “the members collectively of the
company could have” paid the fair value and “I probably could have.” Ostroff Dep. at 71:1-
72:13 (quoted in Humphrey’s Trial Br. at 27, CP 1378).

1 30A C.J.S. Equity § 135 at 423 (2007).
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Another option was to hold on to the property. While Humphrey was paid on a $2.5
million fair value which this Court later adjusted upward to $3.1 million, the property was
resold in April 2008 for $4.85 million the year after trial. See Statutory Warranty Deed
Recorded under 200841002329 at page 1 (“Sale $4,800,000.00.”), Ex. F to Spellman Decl.
Holding onto the property would have been financially beneficially and consistent with the
LLC Agreement’s specified duration and requirement that the property be sold only upon
unanimi)us consent, |

Another option was to restart the merger process to coincide with the closing of the
purchase and sale transaction. If the company lacks the funds to make the mandatory
payment on the date when “the proposed merger becomes effective,” the company’s remedy
is to restart the merger process and “send a new diésenters’ notice . . . and‘ repeat the payment
demand procedure.” RCW 25.15.465. This “creates no hardship for the corporation, since
... it may . . . start the process over again at any time.” Model Business Corporation Act
§ 13.28, annotation, CP 2040. Other than the miniscule transaction cost of resending the
notices, the only detriment is ‘that the majority owners must share with the dissenter any
appreciation in the company’s value that occurs during the period of delay. If Clay Street had
restarted the merger process to comply with the statutory requirement and had paid Humphrey
the same amount as the other members, Humphrey would have received $266,529 instead of |
$181,192.64 -- an additional $85,336 of cash in the pocket. Humphrey also lost the
opportunity to invest the funds in a rising market as is reflected by the appreciation of the
property from' the $3.3 million sale to $4.85 million resale. It is clear that the statutory
violations caused Humphrey financial injury. To add insult to injury, this Court awarded Clay
Street $212,680 in fees, costs and expenses and the Rogels an additional $33,534, which
Humphrey promptly paid. An award for the same amount or a greater amount in favor of

Humphrey is warranted.
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6. Conclusion.

The law of the case is Clay Street’s actions violated the underlying purpose of the
statute and of the LLC Agreement. Its actions caused a ripple effect that coursed throughout
this litigation. Even after the partial summary judgment was granted against Clay Street, Clay
Street failed to mitigate the loss by making an additional payment to Humphrey. Instead,
Clay Street amplified its errors and relied upon evidence that the supreme court ultimately
deemed inadmissible or improper. The belatéd remedy to partially right this wrong is a fee
award for at least the same amount granted to Clay Street and the Rogels. A lesser sum would
be inequitable.

Since the inception of this suit, Clay Street has been an inactive company whose assets
had been directly transferred to its members and all funds were liquidated in November
2006."° With those transfers went the aﬁendant liébility that flows to the individual members
and supports the imposition of a constructive trust. The complaint requests this kind of relief,
and so does this motion. For these reasons and additional ones, Humphrey should be granted
$246,214 for its pretrial, trial, and pbst trial fees against the defendants.

DATED: M o ! @I ,2011

LANE P

By
David C. pellmaBJLSB‘FgNo. 15884
Stanton J. Beck, WSBA No. 16212

Andrsw Gabel, WSBA No.'39310

Attorneys for Plaintiff Humphrey Industries, Ltd.

Bex. Gto Spellman Decl.
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' MEMORANDUM
- . Tuly 14, 2004 i
Moz _ | Gerry Ostroff . o . ]
e From: __ | Qeorge 7. Cowan — - —
- Subject: Clay Stieet Associates, LLC Proposed Mezger Transacrion

A majority of tho members of Clay Strect Associites, LLC desire to sell the real
property interests held by the company, but are frustrated by a provision in the Operating
Agreement which requires a upanimens approval of all members. A, sole, dissenting
member refitses to permit the property-to be sold. )

The proposed transaction contemplates the spproval of a plan of merger pursuant
10-which Clay Street Assoclates, LLC will be merged into a new entity comprised of the
sarne members, except that the three members desiring to sell the property will have
voting interests and the dissenting member will be issued non-voting interasts. The
cconomics of the membership interests in the new entity will otherwise be identical with

respecy to all members,

While Clay Street Associates, LLC regnires a onanimous votes to appraove a sale of
transfer of the property, it docs not address mergers. Section 25.15.400 of the
Washington Limited Llibijlity Company Act authorizes approval of a plan of mietger by
members contributing more than 50% of the coniributions made re the LLC. Pursusntto
Seotion 25.15.430(2), the dissendng membex is not entitled to chellenpe the merger | |
unleuss it fails to satisfy the procedural requirements or is faudulent with respect to the
mexber or the company.

Following the procedural requirements of the statute, the three members desiring
to sell the proparty will present and approve by a vota of members conmibuting 75% of
the cophibutions to Clay Strect Associates, LLC the plan to merge into the newly fonned
LLC. Ifa dizsendng member appraves the medger, he will be entitled to receive a non-
vaoting interest in the new LLC and, uitimately, s percentage in the net proceeds from
the sale of the property, If he does not vote in favor of the mesger and exerclsos his rights
as n digsenting member under Article XII of the Washington Limited Liability Cormpany
Act, he will be entitled to be paid the fair value of his ownership intétest in Clay Street
Associates, LLC. We do not know which course the dissenting member will pursue, but
believe he will actually be better off cconomically by approving the merger and taking his
percentage of the net proceeds. If he exercises rights as a dissenting member, he will be

. pald the value of his interest in the company, which we will have determined by
appraisal. The appridsal will include & discount for the minority interest factor,

EXH'B'T D . CLAY 100011
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Li.C MERGER PROCEDURE

1 Send the proposed Plan of Merger to all membets, together with a copy of the
centificate of formation and operating agrecinent for the new LLC, and a copy of Articla
X1l of the Washington Limited Liability Company Act (“Dissenters Rights”). This will
bo sent 10 days prior to ths proposed date for approval of the mezger. :

2 Approve the Plan of Mexger 10 dsys later, with all members of the now entity
signiog an approval form, and 3 of the 4 members of Clsy Street Assoolives, L.L.C.

signing an spproval form.

3. File Articles of Merger, which will confirm the effectivie date of the mesger a3.90
days following the filing date.

4. 'Within 10 days following approval of the plan of merger, send a dissenters’ notice
to all voting members wha did not vote in favor of approval, and any other member who
had no right to voté on the plan of merger, that payment must be demanded within 30
days following the date of the notice, and providing a foun for making demand.” -

5. If payment is demanded, thi company will engape an appraiser to determine the
value of the dissenter’s interest in Clay Strect Associates, LL.C. The company raust
tender payment of the value of the interest, plus interest from the effective date of the
merger, within 30 days after the merger beoomes effective. An explapaton of the
calculations, financial statements, and a copy of the dissenters® rights provisions are to

SCcompany payment, _
6.  Within 60 days following poyment, the dissenter can notify the company of his

estimate of fair value and demand the differepee. Absent such a timely demand, he
waives rights to moke demend for addiional payments,

7. If the dissenter makes a dernand for additions! paymen, the company must either
initlave a lawsit within 60 days of receiviog the demand, asking the court 1o determing
fair value of the dissentor”s interest, or pay the additional sum demnanded.
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5'rm's OF WASHINGTON g8
COUNTY OF KING

’ I CRRTIFY THAT I KNOW OR HAVE SATISFACTORY EVIDENCE THAT PAUL A. FAVRO

§ Jas ‘I‘HE PERSON WHO APPBARED REFORE ME, AND SAID PERSON ACKNOWLEDGED THAT
o HE “SIGNED THIS INSTRUMENT, ON OATH STATED THAT HE WAS AUTHORIZED TO

EXECUTE THE INSTRUMENT AND ACKNOWLEDGED IT AS MANAGING MEMBER OF FAVRO

; INVﬁSTMBNTS. LLC TO BE THE FREE AND VOLURTARY ACT OF SUCH PARTY FOR THE

ﬂszs ANI? Ppnwszs MENTIONED IN THE INSTRUMENT,
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MCNAUL EBEL NAWROT & HELGREN

A PROFESSIONAL LIMITED LIABILITY COMPANY "a:f,"} { 7 m :
o S LA HO
HINGTON 98101
(206) 4671816 iz FUWELL PC
GREGORY J, HOLLON E-MAIL: GHOLLON@MCNAUL.COM

FACSIMILE: (206) 624-5128
Direct (206) 389-9348

November 16, 2006

Mr. David C. Spellman

Lane Powell PC

1420 Fifth Avenue, Suite 4100
Seattle, Washington 98101

Re:  Clay Street Associates/Humphrey
Dear David:
We are holding in trust $21,457.28 for WXYZ, LLC — the successor in interest to Clay I,
LLC. George Humphrey does not appear to have any interest in these funds. However, in an
abundance of caution I am writing fo give you advance notice per Judge Hayden’s order
concerning distribution of LLC funds that the WXYZ funds will be distributed to pay for legal
services. _
Please do not hesitate to call if you have any questions.
Sincerely,
Gregofy J. Hollon
GJH:bz

cc: Gerry Ostroff

EXHIBIT G
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LANE POWELL
ATTORNEYS & COUNSELORS DAVIDC. S
206.223.7392
spellmand@lanepowell.com

November 17, 2006

Gregory J. Hollon, Esq.

Gregory G. Schwartz, Esq.
McNaul Ebel Nawrot & Helgren
600 University Street, Suite 2700
Seattle, WA 98101-3143

Re: Humphrey/Clay
KCSC Nos. 05-2-20207-7SEA. & 05-2-24967-6SEA
Our File No. 120,144.004

Re: Seven Days Notice of Disbursement of Trust Funds
Dear Mr. Hollon and Mr. Schwartz: : ,

On October 9, 2006, Mr. Schwartz notified us that $31,072.49 was beld in trust by Mr, -
Holmes’s firm.. That day, Mr. Holmes also gave notice that $9,635.00 would be disbursed
within one week from the trust account.

Today, I received a November 16, 2006 letter from Mr. Hollon stating “we are holding in
trust $21,457.28 for WXYZ, LLC.” The letter states that the WXYZ funds “will be
distributed to pay for legal services.” Please confirm in writing or by email that the
disbursement will result in the complete liquidation of the trust fund.

Finally, your assertion that George Humphrey has no interest in the trust funds is legally
correct. However, Humphrey Industries does have an interest in the trust funds and the
complete liquidation of the trust funds raises additional claims and remedies.

Very truly y '

EXHIBIT G

/dcs
Append.hﬁvdi&epowen.com A PROFESSIONAL GORPORATION LAW OFFICES
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1 THE HONORABLE HARRY MCCARTHY
2
3
4
5
6
7 SUPBRIOR CQURT OF WASHINGTON FOR KING COUNTY
8 HUMPHREY INDUSTRIES, LTD,, )
)
9 Plaintiff, ) NO.05-2-20201-7 SEA
)
10 v. } (Consolidated With
) 05-2-24967-6 SEA)
11} CLAY STREET ASSOCIATES LLC; et al. )
)
12 Defendants, )
) HUMPHREY’INDUSTRIES LTD'S POST-
13} CLAY STREET ASSOCIATESILC, alimited ) HEARING SUBMISSION
liability company, )
14 ’ ) NOTED FOR JUNE 15,2011
Plaintiff, )
15 )
v, '
16 g
HUMPHREY INDUSTRIES, LTD., a )
17} Washington corporation, : )
)
18 Defendant. )
19
20
21
22
23
24
25
kv 4 26
i HUMPHREY’S POST-HEARING SUBMISSION
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]
1
2 1. Prejudgment Interest. At the hearing, counsel for defendants handed out
3| Weyerhaeuser Co. v. Comm. Union Ins. Co., 142 Wn2d 654, 15 P.3d 115 (2001) for the
4 proposition that prejudgment interest is not recoverable on attorney’s fees. That decision
3 applies to only one of Humphrey’s three requests. Any amount that thé court ma.y grant in the
j reconsideration. of a possible‘ fee award in favor of Humphrey is not a liquidated sum and
g hence prejudgment inferest cannot attach to that sum, Humphrey has not asked for interest on
g|| that award. But Humphrey does request interest on the amounts to be repaid, In November
| 10 2007, Humphrey paid $123,754.78 to Clay Street and the $33,533.95 to the Rogels to satisfy
| 11} the judpment that has been reversed. Thesé amounts are liquidated. Interest on those sums
12 runs from the date of the original judgment. Fulle v. Boulevard Excavating, Inc., 25 Wn.
13 App. 520, 522, 610 P.2d 387, rew’ewecli denied, 93 Wn.2d 1030 (1980) ("Where the appellate
i: court merely modifies the trial court award and the only action necessary in the frial court is
16 compliance with the mandaie, interest runs from the date of the origingl judgment."), which
17| wes cited in Reply in Supp. of Humphrey’s Mot for Partial Summ. T, at 4:1-6 & n, 4, Doc.
18) 401. |
19 2. The Supreme Court’s Review., At the hearing, Humphbrey referenced RAP |
20 13.7(b) (Scope of Review)’s last sentence and the Drafter’s Comment to 1994 Amendment to
21 RAP 13.7(b). The rule and comment are affached here as Attachment A (RAP 13.7(b)
zj together with 3 Wash, Practice at 213-214). The last sentence of subsection (b) confirms the
24| supreme court has the option to consider and decide issues that the court of appeals did not
25| consider, In this casé, Humphrey raised as issues on appeal both the fee award against
k. 26| Humphrey and th'e denial of a fee award in favor of Humphrey. But even if Humphrey had
HUMPHREY’S POST-HEARING SUBMISSION - 1
Appen&iix 52 . 14201:1?-?}‘;?\;3%[&5334100
120144.0004/5106669.1 SEAmEEz%%E%) N le(' 00243




v, | ! i
';i‘%-i'.
11l not raised both issues, the supreme court had inherent anthority to consider and decide ail
21 issues. See Statev. Cantu, 156 Wn.2d 819, 822 n. 1, 132 P.3d 725 (2006) (“[T]his court has
31 inherent authority to consider issues not raised by the parties if necessary to reach a proper
4 decision.”).. For the same reasons, the supreme couxt has the inherent authority to decide and
5
p reject subissues, or to base its holding on alternative grounds for affirmance and revexsal, and
7 to determine the facts relevant to the appeal.
8 3. Attachmeﬁt B contains the iwo decisions abeut the advice of counsel
9|l defense as not excusing a breach of a duty,’ These were referenced af the heaving and were
10} cited in prior pleadings including Appellant’s Reply Brief at 14 n. 33.
1 4, Reversal of the Award in Favor of the Rogels and the Basis for an Award
12 .
. Against Individual Membexs, Attachment C is a sef of exiracts from the appellate briefings
13
" where those issues were raised on appeal. Humphrey asserted statutory and common law
15 claims and remedies against individual members since the company was dissolved, the other
16 members paid first and before creditors like Hui’nphxey. See, e.g., Appellant’s Revised Br. at
17{ 19 n. 45* The individual members joined in the Respondents’ Supplemental Brief in the
18 supreme court, They did not invoke nominal party status under RAP 14.2,
19 5. The false statements in Court and in Plead{ngs (“it remains yndisputed
20 ' ' ' .
that Humphrey stubbornly adhered to an unsupportable $4.1 million buyout figure, Ex.
21 ‘
9 A to FOF 39, 40, 44, and thereby forced Clay Street and the Rogels to participate in a
20 1 Green v. McAllister, 103 Wn. App. 452, 468-69, 14 P.3d 795 (2000) (advice of counsel not
94 excusable for breach of fiduciary dufy that coustitutes constructive fraud; disposing
partnership assefs was a breach of fiduciary duty and was constructive fraud); Hines v. Data
95 Line, Sys., Inc., 114 Wn.2d 127, 147, 787 P.2d § (1990) (reliance on advice of counsel does
pot apply to director’s duty to disclose material facts under Washington State Securities Act).
. 2% * Accord, Green v. Mcdllister, 103 Wn. App. at 468 (constructive fraud). :
Sl
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11l costly trial . . ?)® Clay Street did not act honorably when it made these assertions.
2| Attachment D are prefrial pleadings confirming Humphrey’s adoption of the appraisers’
31 values long hefore trial. The statutory presumption is that Clay Street bore the appraiser fees
4 .
unless the company could prove the exception to the presumption (if Humphrey acted
5
p arbitrarily, vexatiously or not in good faith in “demanding payment.” RCW 25.48.475(1)).
7 The attached pleadings confivm that the trial evidence about Humphrey’s prelitigation
gl estimate and its adoption of the value of the appraisers was to demonsirate that the
9| presumption regarding costs applied, and hence the company bore the expense of the
10 appraisal. Tt is tragic that Humphrey’s estimate of the intrinsic value of the property, which
11 could be sold only wpon unanimous consent, was spot-on since the property later sold for $4.8
12
million.
13
” In summary, defendants’ request for judicial nullification of the supreme court opinion
15 is improper. Their statements about Humphrey’s position are not supported by the record
16| and, indeed, ave contradicted by the record. Humphrey requests the court o honor the spirit
17} of the supreme court’s recitation of the relevant facts, its rulings, and its holdings, and to
18 rectify the infegrity of the process in light of defendants’ efforts to “bypass the dissenters’
© rights statute and section 8.1 of their LLC Agreement, which specifies the property, “shall not
20 _
‘| be sold, conveyed, and/or assigned without the mutual consent of each member.””” Humphrey
21 :
99 Indus., Ltd, v. Clay St. Assacs., 170 Wn.2d 495, 508, 9 24 (2010),
53 Submitted this 17" day of June 2011, .
240 3 Compare Clay 8t. Assoe.’s and Joseph and Ann Lee Rogels® Mot. for Atty Fees and Costs at
25 8:36; id. at 9:14-19 (“Humphrey’s dogged adherence to an untenable demand . . . i3 reason by
“"\| itself, to reinstate Clay Street’s and the Rogels® statutory fee and award costs.”); id. at 7:10-
‘{ L 2% 12; id. at 4:13-19 with Attachiment C, -
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I hexeby certify that on June 17, 2011, I caused a copy of the foregoing document to be

served on the following persons in the manner indicated below at the following addresses:

GREGORY HOLLON ] by CM/ECF
McNaul, Ebel @ byElectronicMail
600 University Street, Suite 2700 0 Dby FacsimiloTeanamission
Seattle, WA. 98104 | by Bixst Clazs Mal

> O by Hand Delivery
WSBA.26311 (M| by Ovexnight Delivery
Attorney for Clay Street Assoc
Tele: (206)467-1816.
ghollon@mecnaul.com
ALAN B. BORNSTEIN [ by CM/ECF
699 Third Avenue, Suite 1900 M by Electronic Mail
Seattle, WA. 98104 B Ey Facsimile ﬂn;::mission

v Fixst Class Mail
WSBA. 14275 O by Hand Delivery
Attorney for Joseph & Ann Lee Rogel (| by Overnight Delivery
Tele: (206) 292-1994
abornstein@jbsl.com '
s/ Nicole 4. Grace

Nicole A. Grace
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Westiaw.
14 P.3d 795

103 Wash.App. 452, 142,34 795
(Cite as: 103 Wash,App. 452, 14 P.3d 795)

P
Court of Appeals of Washington,
Division 3,
Panol Nine.
Hatry A, GREEN and Jann H. Green, husband and
wite, Appellants,

v. _
K. David McALLISTER, individually and as gener-
al pariner of B,W .M. Investments and Academy In~

vestors; A.E. Byim, individually and as general

partner of B.W.M, Investments and Academy In-
vestors; James M. Williams, individually and as
general pariner of B.W.M. Investments and
Academy Investors; B.W.M, Investments, an Ore-
gon geneval partnership; Brim Bnterprises, Inc., a
corporation; Academy Investors, a general partner-
ship, Respondents and Cross-Appellants.

No. 18526-5-111
. Nov. 9, 2000,
As Amended on Clarification Nov. 22, 2000.

Partner brought suit against his former partners
and their partnership seeking accounting and al-
leging breach of agreement of understanding con-
cemning development of real estate, in failing to
continue funding of project and in fransferring
property to pariership confrolled by his former
partners. Jiry returned special verdict determining
value of property on date of parinership dissolution,
finding breach of contract, and sefting damages for
breach at $785,000, The Superior Cowrt, Spokane
County, Linda G, Tompkins, J,, awarded damages
in accounting action, awarded prejudgment interest
from date of dissolution, found that former parfners
did not breach fiduciary duiy, denled aitorney fees
on fiduciary duty claim, and granted remittitur, re-
ducing jury's coniract damages from $785,000 to
$205,000. Pariner appealed remiititur and denial of
attorney fees for fiduclary breach. Partnership
cross-appealed. The Courtt of Appeals, Sweeney, J,,
held that: (1) grant of remiftitur where evidence
supported damages in breach of contract verdict

M V23

Page 1

was error and breached right to jury frial; (2) breach
of contract was not excused by possibility that other
partners might have been able to dissolve corpora-
tion if breach had not occwrred (3) partners commit-
ted breach of fiduciary duty that amounted to eon-
structive fraud; (4) reliance on advice of counsel
did not excuse breach; (5) evidence was sufficient
to support advisory verdict and court findings re-
garding value of land; and (6) withdrawing partner
was enfitled to prejudgment interest in accounting
action, .

Affirmed in part, reversed in part and re-
manded,

West Headnotes
[1] New Trial 275 €=2162(1)

275 New Trial
275U Praceedings to Procure New Tyial
275k162 Remission or Reduction of Bxcess
of Recovery
275%162(1) k. In general, Most Cited Cases
Bvidence is reviewed de novo when a frial
court reduces a verdict. West's RCWA 4.76.030.

[2] New Trial 275 €=2162(1)

275 New Trial
275111 Proceedings to Procure New Trial
275k162 Remission or Reduction of Excess
of Recovery
275k162(1) k. In general. Most Cited Cases

The trial court has no discretion to reduce ver-
dict if the verdict is “within the range” of the cred-
ible evidence. West's RCWA 4,76.030.

[3] New Trial 275 €=2162(1)
275 New Trial

. 2750 Proceedings to Procure New Trial .
275k162 Remission or Reduction of Excess

© 2011 Thomson Reuters. No Claim. to Orig. US Gov, Works,
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14 P.3d 795
103 Wash.App. 452, 14 P.3d 795
(Cite as: 103 Wash, App. 452, 14 P.3d 795)

that Sharp Avenus would have been vacated absent
the breach, **803 because vacation was not only
contemplated but actively sought, and was within
the partnership's power fo accomplish. The jury
could have found from the evidence that a 390-unit
development was the highest and best use of the
property and should form the basis of Green's dam-
ages.

[11] The remittitur then deprived Green of his
constitutional right to a ftrial by jury. Sofle v. Fibre-
bogrd Corp., 112 Wash.2d 636, 634, 771 P.2d 711,
780 P.2d. 260 (1989). The record confains ample
evidence to support the jury's damage sward. The
verdict must be reinstated.

DEFENSE-INEVITABLE PARTNERSHIP DIS-
SOLUTION

{12] B.W.M. contends for the first time on ap-
peal that the applicable parinership act, former
RCW 25.04, repealed by Laws of 1998, ch. 103, §
1308 (effective January 1, 1999), precludes Green's
breach of confract claim. B.W.M. argues that, cven
if it had honored the Letter of Understanding and
made the raquired loans, Green would have been
obliged to assign his interest in the partnership in
exchange, Former RCW 25.04.310(c) allows non-
assigning partners to dissolve the partnership-
without the consent of partners who have assigned
their interest-without #466 violating the partnership
agreement, Absent the breach, therefore, the part-
ners would have lawiully dissolved the partnership
under .310(c), and Green would have ended up in
the same position. Therefore, he is not entitled to
contract damages.

Green responds that speculation as to what
might have happened if B,W.M. had honored its
confract obligation i3 irrelevant, B.W.M. breached
the agreement by not fronting Green's contribution.
Green did nof, therefore, agsign his interest. Former
RCW 25.04.310(c) does not then relieve B.W.M. of
its Hability for breach.

First, we need nof review this clalm because it
was not rajsed in the frial courf. RAP 2.5(a); Stare

Page 12

v. Davis, 41 Wash.2d 535, 250 P.2d 548 (1952).
But it has no merit anyway.

B.W.M. comrecily states the substance of
former RCW 25.04.310(c). But its relevancs here i3
unclear.

This would be a different lawsuit if B.W.M.
had honored the contract and dissolved the partmer-
ship lawfully. See Ashley v. Larice, 80 Wash.2d
274, 278, 493 P.2d 1242, 62 A.L.R.3d 962 (1972)
(vejecting similar argument that making parinership
dissolution retroactive would resolve dispute over
breach of partnership agreement).

The record contains ample evidence that the
Letter of Understanding was an enforceable part-
nership agreement, Most of this evidence was eli-
cited from Green on cross-examination, B.W.M.
tried unsuccessfully to prove the Letter of Under-
standing was not a confract. RP at 754-78. Green
also testified that for seven years the partners con-
ducted themselves as if bound by the Letter of Un-
derstanding,

The partnership act does not preclude Green's
confract claim,

“ADVICE OF COUNSEL” DEFENSE-
BREACH OF FIDUCIARY DUTY

Green contends that the trial court erred by
denying attomey fees based om ifs erroneous con-
clusion of law that #4677 reliance on advice of coun-
sel was an excuse. B.W.M. responds that Green
failed to prove breach of fiduciary duty and the
court then properly concluded that theve was ne fi- .
duciary breach as a matter of law,

[13] The court concluded it lacked authority to
award fees as a matter of law, applying the fidu-
ciary provisions of the former parfnership act,

‘RCW 25.04. RP at 485, We review this conclusion

de novo. Dempere v. Nelson, 76 Wash.App. 403,
406, 886 P.2d 219 (1994). However, a fiduefary's
breach does neot mandate an award of fees. The
choice is left up to the sound diseretion of the cowmt,

© 2011 Thomson Reuters, No Claim to Orig. US Gov, Works,
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14 P.3d 795
102 Wash.App. 452, 14 P34 795
(Cite as: 103 Wash.App. 452, 14 P.3d 795)

Kelly v. Foster, 62 Wash,App, 150, 155, 813 P.2d
598 (1991). The amount of allowable attorney fees
is within the discretion of the txial court, and we
will overturn the award only if there exists a mani-
fest abuse of discretion, Hsu Ying Li v. Tang, 87
Wash,2d 796, 801, 557 P.2d 342 (1976) **804
(parinership fiduciary breach; trial cour’s award of
half the fees upheld).

[14][15] Pariners stand in a fiduciary relation-
ship to each otlier and have an obligation to act in
the ufmost good faith, Tang, 87 Wash.2d at 800,
557 P.2d 342, BEvery partner must account to the
partnership and hold as frustee for it any henefit or
profit from any fransaction connected with the H-
guidation of the partnershlp Yormer RCW
25.04.210(1).

[16] The court’s conclusion that B.W.M. com-
mitted no fiduclary breach is inconsistent with the
record and its own unchallenged ﬁndings that the
partriers secretly engaged an appraiser, paid for his
services with parinership funds, did not inform
Green of the result, secretly transferved the asset,
and forced Green out of the parinership by means
of the capital call. CP at 451-54. Unchallenged
findings of fact are verities on appeal. Davis v
Dep't of Labor & Indus., 94 Wash.2d 119, 123, 615
P.2d 1279 (1980).

{17} Constrective Froud, Conduet that is not
actually fraudulent but has all the actual con-
sequences and legal effects of actual fraud is con-
structive fraud, Dexter Horton Bldg, Co. v. King
County, 10 Wash.2d 186, 191, 116 P.2d 507 (1941),
Breach of a legal or equitable duty, irrespective of
moral guili, is “fraudulent because of its tendency
*468 to deccive others or violate confidence.”
BLACK'S LAW DICTIONARY 314 (6th ¢d.1990).
This court has defined constructive fraud as failure
to perform an obligation, not by an honest mistake,
but by some “interested or sinister motive. In re
Estate of Marks, 91 Wash.App. 325, 336, 957 P.2d
235, review denied, 136 Wash,2d 1031, 972 P.2d
466 (1998).

o "

Page 13

1181191 Disposing of partership assets in an
attempt to divest another partmer of his interest in
the property is a breach of fiduciary duty that con-
stitutes constructive fraud. Tang, 87 Wash.2d at
800, 557 P.2d 342. Here, B.WM.'s attempt io de-
prive Green of his intevest in the land constitutes
constiuctive frand. The breach of fiduciary duty
was established.

[20]121] The court found the conduct excusable
because the partners relied on advice of counsel,
This is error, “One camnot discharge a duty by re-
maining ignorant of what that duty entails.” Senn v.
Northwest Underwriters, -Inc., T4 Wash.App. 408,
416, 875 P.2d 637 {1994). Ignoranes of the affairs
of a business to which one owes a duty of diligencs,
care and skill is not a defense from lability for
fraud or malfeasance. Id “Mere passivity and dis-
avowal of knowledge alone do not and should not
constitute a pass to fresdom from responsibility.”
Id, at 417, 875 P.2d 637.

[22] Parties generally pay their own fees, Mel-
lor v. Chamberlin, 100 Wash,2d 643, 649, 673 .2d
610 (1983). Attomey fees may, however, be author-
ized by a recognized gound of equity,
Pennsylvania Life Ins. Co. v. Dep't of Employment
Sec., 97 Wash.2d 412, 645 P.2d 693 (1982). Breach
of parinership fi duclary duty is such an equitable -
ground.

[23][24] Generally, even when breach of fidu-
ciary duty is established, the court has discretion to
awayd attorney fees. Tang, 87 Wash,2d at 799, 557
P.2d 342. Bspecially when the plaintiff is suing to
recover for himself alone, fiduciary breach does not
mandate an award of aftomey fees. Kelly, 62
Wash.App. at 155, 813 P.2d 598.

[25] However, the innocent partner s -entitled
to his fees if the conduct constituting the breach vi-
olates the partnérship agreement, or is “tantamount
to constructive fraud.” *469 Tang, 87 Wash.2d at
800, 357 P.2d 342; Brougham v. Swarva, 34
Wash App. 68, 72, 661 P.2d 138 (1983). “A partner
should share the expense of a lawsuit when he

©2011 Thomson Reuters, No Claim to Orig. US Gov. Works.
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FEE AWARD TO ROGELS WAS LITIGATED
ON APPEAL AS WAS THE THEORIES OF
LIABILITY AGAINST THE INDIVIDUAL

MEMBERS |

Attachment C
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BRIEF OF APPELANT HUMPHREY ON FEE
AWARD TO THE ROGELS
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5. The Trial Court Bired In Awarding Fees to Joseph and Ann

Iee Rogel Under the Digsenters' Rights Statute, When All Claims Apainst

Them Were Stayed Pending Arbitration Two Years Earliex. Conclusion (1)
(CP 2331:10-13) erroneously ruled Humphrey was liable for the Joseph and
Am Lee Rogel's legal fees under the dissenters' righ;cs stahwtory feeprovision,
RCW25.15480(2)(b). This was yet another clear emor. There wete no

statutory olaims pending or asserted agamst the Rogels. Two years eavlier the

Rogels joined in a motion to compel arbitration (CP 320, joindex) and filed an

additional brief that "distingnished "the dissenter’s Clay appraisal claim' from
'breaches of fiduclary duties against ClayI‘ and other membeys.™
CP 1997:11-14, Judge Hayden granted an order that compelled arbitration of
the nonstatutory breach of fiduciary duty claims but stayed any arbiiration
and permitted trial on the statutory appraigal remedy. CP 342-44 (Order); ses
also CP 2001-02 (Opp. to Fee Motlon. arguing claims wers staged), The
order's title was clear; "Oxder Graniing Motion to Stay Asbitration of
Appraisal Righis and Granting Motion to Compel Arbitwation on Other
Claims Relating to Clay Sireet." Id, When asked a year later, Humphrey's
counsel responded the Rogels were not a party — the personal claims had been

stayed™ and the discovery responses unequivoeally confirmed just that.&

S CP2004 (Sept. 16, 2006 email to Rogel's covmsel ["the stay affcted all
obligations in the lawsuit, . . the Hquidated stafus of the compeny was pleaded in the
complaint. There is a staintory presumption that members owe creditors a fiduofary duty,"])

38
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E. The Trial Court Erred In Concluding $3,15 Million Was the Fair
Value, The Ruling Imposes Multiple Penalties On the Disgenter, Is
Contradicted by Market Actions, Jenores Misinformation Given to
the Matket and Clay Streei's Appraiser, Results in a Transfer of
Wealth_and Rewards the Company For its Violations of the
Statuie,

When the valuation is not supported by the evidence or the frial
court has given undue weight to a factor, Washington appellate couris will
reverse a trial court's valuation decision.%

Here, while arriving at a putative "fair value," the trial court made a

cascading sexies of prejudicial errors, including errors of law. First, the trial

court refused to permit George Humphrey to offer expert testimony
(VRP 233-44), because his CPA. status was inactive and allegedly becanse he
had not been disclosed as an expert witness. In fact, an inactive CPA may

perform non-public services,? and his opinions had been filed with the Court

I

(. . . continued)

* When he answered the Ropels' interrogatorles about “the damages you
clabim. .. under the RCW 25.15 dissenters' rights statute,” Humphrey unequivocally
responded he was not seeking damages from them: “The judicial appraisal will
determine the fair vatue of Humphrey's Inferest , . , the judgment will be for the fair valus
of HY's interest, not for damages." CP 1999:15-23. The answer continued, "At ihe time
this suit was filed, Clay Street wag an admmnstraﬁVely dissolved company which had
liquidated and distributed substantially all of ifs assets to the non- dxssentmg members,

The members whao received the liquidation distributions hold the funds in trust subject to

creditor claims such as YIL' CP2000:1-4 (emphasis in original). To recover the
distribution, RCW 25,15.235(3) required the members to be named as defendants in
lawsuit, Ses also CP 235 (discussing winding up, equitable and statutory remedies),

In yo West Wateyway Lumber Co., 59 Wn.2d 310, 367 P.2d 807 (1962) (reversing
and remanding where the frial court accorded weight only to the current liquidation value of
the shares end dismissed other factors of considerable importance); Petition of Northwest
Greyhound Tines, Tnc, 41 Wn2d 672, 251 P.2d 607 (1952) (uiing the evidence
prep ondemted against the frial court's findings and showed a lower share price),

% Resp. to Clay Str. Brief Re: Fair Value, June 16, 2007 citing authorities and

(conttinued . ., ,)

39
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interests, based on the appraisal of the preperty by
M. Barnes at 3,15 million dollars; i that coirect?

A.  That’s correet.
RP 293. Clearly, there was no misconduct in later introducing additional
testimony about the increased payment offer; if there was, Humphrey
waived any objection to it by filing to timely objeet. BR 103(a)(1).

In. October 2006, after the imdersigned took over as counsel for
Clay Y, Clay I reiterated its eatlier proposal by making the CR. 68 offer
deseribed above. Clay I's offer of judgment was never presented ox

mentioned at trial; the first time it was filed with the coust was in
conueciion with the attorney fee motions, CP 3160-65, 3308-09; see CP.

3433-50. Put sinply, there is o more factual basis for Homphey’s clabm.
that Clay X somehow committed misconduct by putting “getflement” offers
before the trier of fact than, there is for any of his other allegations,

2. The couxt had ample reason fo award fees and expenses
to ihe Rogels -

As with. Clay I, Humpbrey failed to challenge ’r.he findings that
suppozt the trial conit’s foe award to Joseph and Ann Yee Rogel. The
Ropels are a refived coup‘le who were “passive investors” in Clay I. CP
2329 (AL ot 10, FOF 3),

The trial court’s ﬁn&ings and conclusions of Humphrey's
vexatious litigation against Clay X were applied by the frial court with
equal weight to the Rogels. CP 2329, 2331 (A-1 at 10, 12, FOF 1-2, COL,
1), As v?ith Clay I, Humphrey similarly failed to establish that the trial

4] -
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court’s findings and conclusions to award fees to the Rogels were an abuse
of discretion.

By way of background, Humphrey held particular animus towards
this elderly couple. This background animus is described at pages 4-7 of
the trial conrt’s fee award, CP 2323-26, 2328 (A-JLat 4-7, 9 (COL 1)).

As the frial court noted, the Rogels were embrojled in prior arbitrations
against Humphrey concerning & co-investment named 899 West Main,
LYC. Retired King County Superior Coust Judge David Soukup acted as
the arbitrator, Arbitrator Sovkup found that Hnmphrey breached fiduoiary
dtuties and created & sitnation in which that L1.C had fo be wound up. CP
9323 (A-11 at 4), '

' Humphrey then named the Bog;els as defendants in this cose,

LR

puportedly hecause of their alleged unlawfil involvement in a co-
investiment named 615 Commerce Street (CP él) and their alleged
vnlawfiil involvement with the sale of the Clay I property. CP 21-24.
Humphrey sought a judgment against Yoo Rogel in his complaint, CP 26.
The Rogels had bgég embroiled in, another prior case with

Humphrey concerning 615 Commerce Street, Thers, King County

| Superior Court Fudge Lum dismissed Humphrey®s action with prejudice in
the Spring 2005. Homphrey then revived the “615” cause of action
againgt tﬁe Rogels in the present case where it was then dismissed
second time with prefudice by the trlal court in Qotober 2005, CP 2525,
2530 (A-11 at 6, 11, FOF 6-8).

42
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‘The frial court in this matter ordered that the statutoxy dissenters’
rights action that is the subject of this appeal ba heard by the covxt and
bifurcated the remaining issues for resolution by binding arbifration, CP
342-45. Bowever, Humphrey refused to disrniss the Rogels from the
dissenters’ rights action despite thelr demands in September and October
2006. Supp. C¥ (Dki, No. 287). Alihough presented with the opporunity
to dismiss them, Humphrey’s refisal required the Rogels fo defend 4 case
that really did not involve them and thus they were required to prepare for
and participate in frial. CP 3362-89; Supp. CP (Dki. No. 287); CP 2325~
26 (AT at at 6-7), CP? 2329 (A-I at 10, FOF 3-5).

Nothing within RCW 25.15.475, the statute governing the

initietion of and naming of parties fo a dissenters’ rights action, granis a
dissenter a xight of action against a passive-investor member ofan LIC,
The dissenters’ xight of action {s statuiory and supplants the common law.,
Muaithew G. Nbrfon v. Smyth, 112"Wn, App. 865, §73, 51 P.3d 159 (2002).
Therefore, Bumphrey had no right to maintain a dissenters’ tights action
against any member of Clay 1. '

Humphrey now contends thet the naming of the Rogels was proper
in the dissenters’ rights action because Clay I was dissolved and
distsibntions had been made to its members, including the Rogels (and
Humphrey, too). Thus, Humphxey argues, there is some infuitive rght to
preemptively name the Rogels ag defendants prior to Humaphrey suffering
any loss, Humphrey has and had it vexatiously backwards. Facts, not
wishfil thinking, are what gife tisefoa clalim against a culpable

e
ATy %ﬁé
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defendant, Oux system of law does not allow Humphrey to choose
persons a3 defendanis (the Rogels) to satisfy a claim lacking facty (that
Clay I cannot pay a judgment), particularly where the imdetlying claim
(dissenters’ rights) is solely against another person, here Clay 1.

Tn sumn, the trial court did not abuse its discretion with its findings
and conclusions that Humphrey vexed thrice: naming the Rogels as
defendants in the dissenters’ ﬁghts action, refusing fo dismiss them, and
then engaging in the vexatious litigation described in the Clay 1 section,

above,

b. Substantial Kvidence Supports the Trial Court’s ¥air Value
Determination

Humphrey’s final arguments pertain to the frial court’s fair value
determination. The court made that determination based on some 200
exhibits, and testimony presented at a on&Week irial. As explained in
Sec. III, supra, after irial the court made detailed findings of fuct to which
Humphrey fails to effectively assign ervor and which are amply supported
by the evidence, Not éuri:risinigly, given the substantial evidentiacy
sﬁpport for the trinl court’s findings, that part of Humphrey’s brlef devoted
to the vatuation (App. Br. at 39-49) argues not that the evidence dees not
support the cowt’s findings, but that the court exred by relying on,
evidence and analyses other than Humphrey’s. Such arguments establish.
1o basis for reversal, particularly given the rule that when findings are
based on conflicting te'sﬁmony; this Court’s substantial evidence enalysis

is Ymited to determining whether evidence favorable to the prevailing

44
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OF THE STATE OF WASHINGTON

HUMPHREY INDUSTRIES, LTD,,
Plaintiffs-Appellant
v,
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turned the statufory protections inside out when it awarded fees and costs
to Clay Sireet and the Rogels.

C. The trial cqurt committed an errox of law when it grantfed the
Rogels fees pursuant to RCW 25.15.490(2)(b).

The fo awad rests on tho, finding (CP 2381:22:28, FOF 5) that
Humphyey refused fo dismiss the Il{ogels ag parties fo the lawsuit and the
rulihg that "Humphvey had no claim" against them, CP 2378:3-6.** The
finding is contradicted by pleadirlxgs and discovery responses that the

‘diveot claimgs against the Rogels "for the funds in trust subject fo creditor

- i

(. - . continued)

Clay Street's opening sfatement (RP 39:13-40 ADD) and other frial objections, a specifie
brief during trial (Dkt. #262, Juue 15, 2007 (No CP yet), and in post-trial pleadings, See
App. C. Even if thers were a waiver of the evideniiary rule, Humphrey did not walve the
statutory terms, Next, Clay Strect assertsihe offer of judgment was not mentioned at frial
and was filed with its fes application, -Br. of Resp. at 41, In similar clronmstences, RCW
4,84.280 roquires an offer of judgment "shall not be filed or communlcated to the trier of
fuet unill after judgment and this cowrt hus affirmed the forfeitwre of fees for the
violation of this requirement. Hansen v, Estell, 100 Wn. App. 281, 290-91, 997 ¥.3d 426
(2000). Furthermoro, stexting with the opening statement (RP 36:9-15, 39:14-40:5, 40:9-
22), Clay Street Infexjected the settlerment :offer thet it later axgned was related to the offex
of judgment, In responding o briefing éonceming postponing the fee application until
after the motion o alter the court’s oral ruling on faiv valus, Clay Street also emphasized
the settloment offer/offer of judgment: "Finally, as set forth in defendants’ motiong for
ftes, this case could have and should have been resolved long ago given defindants’ offer
to pay plaintiff far more than ., , plaﬁxtiff recovered at trial.”  Clay Street Defs.! Resp, to
Pli's Motion to Continue Pif's Mofion to, Continue Defs, Motions for Fees and Costs at
1:20-23 (Yuly 12, 2007) (Supp CP,) By impermissibly rewriting CR. 68 to shift fees, Clay
SBtreet deprived Humphrey of having a separate cost heaving, )

The Rogels' "vexation argument was Humphrey could not "chose persons as
defendants (the Rogels) to satisiy a cf_aim lacking facts (that Clay I cennot pay a
judgment), whers the underlying claini (dissenters® rights) I3 solely ageinst another
person, here Clay 1" Br, of Resp. at 44 (without citing any authority}); CP3431:14-
3432:6 (samw). The last assertion in the arpument iy jmelevent but conect, The apprafsal
claim was "solely agafnst" the company and was tried to the court, twenty months after Judge
Hayden pranted the motion compelling arbitration of the "breaches of fiduciary doty claims
agafnst Clay I and the ather members [the Rogels]." CP 1997:11-14; CP 34245 (order); CP
3391:21-24 (admitiing non-appraisal claimy wera reserved for arbifration),

120144,0004/1570847.1 18
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clalms" were stayed pending arbitration so the claims were not part of the
"udicial appraisal." App.'s Revised Opening Br, at 38-39 & nn.62-63,
Furthermore, the ruling th:at Humphrey "had no claim” against them is a
clear error of law, because the stayed divect claims were well suppoxted by
the LI.C statute and the cé;_nmon law concerning preferential distributions
by a dissolved companygg There was also documentary evidence that
additional funds were owe;d (the appraisal of Clay Street's own expeﬁ) and

jiz ‘
of insolvencygg In summary, the trial comt committed an error of law

48 By operation of RCW 25,153,230, Humphrey was n "creditor” once he was
entitled to g "distribution® in the form of the “faty value" payment, and creditor status vested
when "the merger becomes effective” pursuant to RCW 25,15.450, and at which time he
lost al} rights in the company. Thitty days later the payment became due by operation of
RCW 25,15.460, but the company failed to meke the payment. During the winding up of
the dissolved company, RCW 28,15300(1)(a) required creditors, like Humphrey, to be paid
first, Noblo v, A&R Envtl Sexv, LLC, 140 Wn, App. 29, 36 (2007) (assets to be distributed
first to oreditors), In addition, the company violated RCW 25.15.235(1) (imlting
distributions to the members) and a statntory/construetive frust that atiached fo the past dve
funds owed to Humphrey, when the other members wers paid fivst and without making o
"falr value" caleulation, This action resulted in the jndividual members (owners) having
lability under RCW 25,15.235(2)), and tiiggered RCW 25.15,235(3)'s deadline to sue the
other members, RCW 25.15.235(2) imposes statutory lability on the members, while its

. Vother applicable law" provislon reserves common law claims against the members for

constmetive trust, breach of ifiduclary duty, and plereing the corporate veil (RCW
25,15.060), SHea CP 70:16-26 (vonstructive frust claim sgainst merabers receiving
distribuiions); CP 255:1-12 & nn.8-2 (summavizing stefutory and conumon law claims); CP
13-20 & nn.14-15 (responding to similar argument hy Rogels); CR 329:1-11 & nn.6-8
(aszerting Insolvent company's; nssets are a trust fund and possible fraudulent fransfers);
CP336:20-337:1 & n.17 (link for company's expired Hoense); CP 1996:21-1997 (opposing
feo claim and arguing RCW 25,153,300 which refers o RCW 2515215 and ,230), CP
199%;16-2001:20 (opposing Rogel's fie claim and expanding on the arguments),
Humphrey can pursus direct clalms against the other members "if his alloged entitloment to

"them arises from something other than his shareholder [member] status,” -~ hero the status i

a s:redii:m'a Sound Infinitf, Ing, . Wi, App. §{ 38-39, 186 P.3d 1107,

CP 24112124 & n.l (company admiiting "nearly all proceeds were
dissipated” and "[a] relatively small sum , ., is being held"); CP 261 (handwniiten
provision In order requiring notics prior o dishurseiment). '

120144.0004/1570847.1 19
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when {t ruled Humphrey had no statutory or common law claim. against
the Rogels.

D, The fair value determination vests om untemabls grounds®
resulting from Clay Streei's manipulation of the appraisal
pProcess. "

Clay Street's brief does not contest the material facts that ave the

#  What remains are

basls for challenging the fair value determination,
either exrors of law or untenable bases. The decision is based on an
incorrect standard because it violates “meanagement’s fiduciary

responsibilities” fo pay “the highest price that a third party was actually

4T up court abuses its diseretion when fts decisfon Iz based on untensble grounds
or is manifestly uereasonabla or arbitvary,” Weyerhaeuger Co, v. Commercial Union Ing,
Co., 142 Wn.2d 654, 683, 15 2.3d 115 (2000). “A couri's decision la manifestly
unreagonable if it Is outside the range of accepiable choices, given the facts and the
applicable legal standard,” JYu re Marrfage of Littlefield, 133 'Wn,2d 39, 47, 940 p.2d
1362 (1997). A court's decisfon iz based on untennble grounds Mf it {3 based on &n
incorreot ‘fgandaxd or the facts do not meet the requirements of the correct standard.” Id,
Apps Revised Opening Br, at 4142 & App. B Assignmenis of Brror to
Findings of Fact and Conclusions of Law at 9:19-10:15, 11:12-12:5, 12:23-2257, 13:9-
10, 17, 14:6-17, 14:25-13:11, 16,620, 17:11-18; 19:16-20:16, 21;7-22:5, 22:15.23:3,
2516-23,  These facts include that Clay Sfrest had provided its own appraiser
misinformation about the marketing and square ftet of office space in the warehouses,
“ft was sold subsequent to the appraisal date closing in May 2005 at price of $3,300,000,
»« 'The property was marketed for sale beginning In December 2004 with an asking price
of $3,350,000, Xt [was] placed under confract in March, 2005." Ex, 257 (Appraisal,
Inftve, at 1); RP at 576:13-21 (Bamnes testifying information provided by Cowan and Scoit
Rogel). In fact, it was pre-marketed starting In Qotober before it conld be sold, and i was
placed vnder a letter of fntent in December, and the same huyer signed a contract for the
same price in February, See also By, 257 st Summary of Salfent Facts (appraisal

showing 11% office space, 1998 year built); Ex. 257 at 55-61, 72-73 (falling to mention *

actual sale in sales comparison and réconciliation and final opinion vatue), Clay Street
does not contest the fuet that its appraiser never considered the additional office space or
the comparables identiffed by the cowrt-appeinted eppraisers or Humphrey, and that at
trial its appraiser disclosed a new opinion that he had placed considerabla weight on the
"post-merger” sale to reduce his opinion from $3.35 to $3.13 willion, Compave Bx. 257
(appraisal using $3.15) with Bx. 133 (draft report showing $3.35); RP at 557:6-15, 586:8-
5888 (Test. by appraiser explaining reduction was based on the sales price).

120144.0004/1570847.1 - 20
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SUPREME COURT
OF THE STATE OF WASHINGTON
HUMPHREY INDUSTRIES, LTD.,
Appellants,

v.

CLAY STREET ASSOCIATES, LI.C, et al.,
Respondents.

RESPONDENTS’ SUPPLEMENTAL BRIEF

600 University Street, Suite 2700 MeNAUL EBEL NAWROT &

Seattle, Washington 98101-3143 HELGREN rLLC

Telephone (206) 467-1816 .
Gregory J. Hollon. WSBA No. 26311
Barbara H. Schuknecht WSBA No.
14106

Attorneys for Respondents Clay
Street Associates, LLC, Gerry

Ostroff, and Scott Rogel-

999 Third Avornio, Suto 1900 1oty oty oL S ILES &

Seatile, Washington 98104-4001 ?

Telephone (206) 292-1994 _ Alan Bornstein WSBA No. 14275
Attorneys for Respondents Joseph
& Ann Lee Rogel
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V. RESPONDENTS’ REQUEST FOR FEES
The Court of Appeals awarded tespondents their reasonable

attorney fe;:s and expenses on appeal under RCW 25.15.480(2)(b) and
RAP 18.1. Op. at 16. Pursuaxﬁ to the same authority, respondents request
an award of the additional aftorey fees and expenses they have incnrred
in the Supreme Court. .
V1. CONCLUSION -

Yt is time to end Humphrey’s campaign against respondents. The
evidence fully supports the Court of Appeals’ affirmance of the trial court
and the relevant law belies Humphrey’s arguments. For these reasons, and

for all the gdditional reasons stated above and in their othef briefs on file

with the Court, respondents respectfully ask this Court to affirn the Couxt

of Appeals and to award them their reasonable fees and expenses.

. DATED this 7™ day of August, 2002,

McNAUL EBEL NAWROT & HELGREN pLLC

By: A—W
Grégory J. Hollon, WSBA No.26311
Barbara H. Schuknecht, WSBANo, 14106

Attomneys for Respondenis Clay Street Associates,
Geny Ostroff, and Scoti Rogel

JAMESON BABBITT STITES) & LOMBARD,
PLLC

By: ‘
Alan Bornstein, WSBA No. 14275

Attorneys for Respondents Joseph & Ann Lee
Rogel

-20-
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SUPREMHE COURT
OF THE STATE OF WASHINGTON

HUMPHREY INDUSTRIES, LTD.,
Appellants,

CLAY STREET Assocmms,'mq, etal,
Respondents.

RESPONDENTS® MOTION FOR RECONSIDERATION AND
CLARIFICATION

600 University Street, Suite 2700
Heattle, Washington. 98101-3143
Telephone (206) 467-1816

EXHIBIT A

McENAUL BREL NAWROT &
HELGREN pLC

GIGgOIY.T Hollop. WSBANo. 26311
Barbara IE, Sehuknecht WSBA No,
14106 \

Astorneys for Respondents Clay
Street Associafes, LLC, ARG
Tovestments, LLC, and Scott Ropgel

TAVESON BABBITE SITTES &
TOMBARD, PLIC

Alsn Bornstein WSBANo. 14275

Attorneys for Respondents Joseph
& Ann Lee Rogel
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I. PARTY SEEKING RELIEF

Defendants below and respondents hegefn, Clay Strect Associates,
LX.C (“Clay Stroet®), Scott Rogel, ARO Favestments, LLC, and Joseph,
and Aml Lee Rogel, are the moving partics. Aftimea hereln, Scott Rogel,
AB.O Tnvesfoents, L1.C, and Iuseph and Ann Y.ea Rogel are collectively
refered fo as the “individual mendbersy” Joseph and Ann LeeRogel are at

tmes colleotively referved fo as “the Rogels,”

IL. RELIEF SOUGHT
€lay Sicest and the individual members joinfly mave the Cowrt: to

reconsider that part of the decision filed on November 10, 2010, which

states: “Jald the preveiling parly, Humphrey is enfitled o attorney faes for

this appeal.”™ Majosity Op. at 19 (a copy is atiached). That award iy

premature sivee Humphrey fndusties, Lid.s (‘Humphrey’s”) xight to
recover fees for any stage of this maiter must await the fial court’s

disesetlonary defermination of Humphrey®s sight to fees under RCW

25.15480(2)(8). It is also unwarranted as to the individual members since

hey avenot sfatutorily-defined paxiies against whom Humphiey may
obtain, atfomey fees, - |

' Clay Steeet additionally agks the Coust to clarify that, on remand,
in addition to deciding whether Bumphray ig entitled fo a feeaward voder
ROW 25.15.48 0(2}(;':1), the trial court may algo consider whether Clay
Street may recover iis fees under RCW 25.15 .4-80(2) (b} given that Clay
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setilement negotiations,” or “prelitigation conduct or conduct i.nother ity
Jamong the parties],”” Majority Op. at 17, For the reasony statc?d infra,
tha helding conflicts with decisions from. other jurisdictions, renders
RCVr 25.154802)b) \.lirmaﬂy meaningless, and thus warrants
reconsideraifon. But whether or nof the Court agrees fo reconsider that
issue, the record efteblishes that Humphrey doggedly persisted in adhering
0 a baseless and grossly inflated buyont figure that the trial coutt found -
“bo be well ontside the maizisiream of reasonéblybasad valuations ﬂllat
“|did] 7ot have substaniial or exedible evidence fo support 16, and that wag
“withous support.? CP 2314-16 (FOFs 39, 40, 44). Those findings temain
intget to this day., As discussed ﬁzrtherﬁeluw, such conduot can, by iiself,
Justify a fee award undes RCW 25.15.480(2)(b). Consequently the Cowt
should cia_tify that on remand, the trial coust hiag discreﬁoﬁ (0] .decide
whefher - based on apprepriate avidence— Clay Sireet still oan movefo
recover Ifs feen nndex that statutory provision.

By way of finther clasification, the individual members wish fo
establish that Humnphvey is not eniifled to an award of fees against them,
pexsonally, TheRogels additionally geel: fo establish.thaf: wichallenged
fee-aveard findings ag to Hunphrey's litigation conduct towards the
Rogels, in, c-onjmctian with. the appropriafely considered avidence

desciihed above, provide the tvial court grounds for exexeising ity

.
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that Clay Street and the Rogels each vefain the right to, on remand, seelk
 fees under RCW 23,15.480(2)(b}, and further request that fhe Court
provide addifional guidance as to what evidence a trial coutt can propesly
consider in eonnection with a fee request made nnder the stetule, Finally,
thp ndividunl members nsl this Conet for olarification thet Fumphrey may
nof seek: atforneys’ fees agaii:st them, given the lack of stafufory authority

for any such award,

DATED this 9% day of Novemiber, 2010,

MeNAUL EBEL NAWROT & HELGRYN pric

By:/]m/‘“"\sg«w |

-Gregdry J. Hollon, WSBA No. 26311
Barbara H. Schuknesht, WSBANo. 14106

Aftomeys for Respundenﬁé Clay Streef Aszociates,
Geary Osteof, and Scott Rogel

JAMESON BABBITT STITES & LOMBARD,

FLLC G- Mol for 4 Bormstes

By: //Lﬂ""l /k\“““—MPM "'@"ka‘twl. aatholy A LI3RA LG
Alan Bornsteln, WSBA. No. 14275

Aftoroeys for Respondents Joseph & Ann Yeo
Rogel
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PLEADINGS SHOWING HUMPHREY HAD
ADOPTED APPROAISERS’ VALUES AND
HUMPHREY’S TESTIMONY ON PRE-
LITIGATION DEMAND AMOUNT WAS TO
SHOW GOOD FAITH

Attachnient D
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SUPERIOR COURT OF WASHINGTON FOR. KING COUNTY
HUMPHREY INDUSTRIES, LTD., )

No. 05-2-20201-7 SEA.
Plaintiffs,

MOTION TO ADOPT THE REPORT OF
THE COURT-APPOINTED APPRAISER

NOTED ¥OR SERTEMBER 21, 2006
WITHOUT ORAY; ARGUMENT

V.

CLAY STREET ASSOCIATES LLC; 615
COMMERCE; CLAY ASSOCIATES
PHASE I LLC; SCOTT ROGEL, LORI .
GOLDFARB; IOSEPH ROGEY, and LEE
ANN ROGEL, husband and wife; ABO
INVESTMENTS; AND AVRAM
INVESTMENTS,

Defendants.

Nt Ve Mot e et Nt st Nl vl Nl e g Nt Sl S S

1. Relief Sought, In this dissenter’s rights action against Clay Street Assosiates
L.L.C. (“Clay Street”), plaintiff Humphrey Indusiries (“HI”) asks the Courito adopt the report:
of the couﬂ:»aﬁpointed appraiser ad the fair value of the company. The appraiser recently set
the faix market value at $3.63 million which is overa milliqn dollaxs higher than. the so-called
fair value payment delivered by Clay Sireet. See Attachs. A and B.

.

2. Statement. of Facts. Clay Stieet’s control gronp conducted a squeeze-out

mer)ger to forfeit HI’s contractual right to block the sale of the company’s sole asset, real .
property. The merger became effective on December 7, 2004, Clay Siveet failed to make a
timely fair value payment to HII in January 2005, 30 days after the éﬁ‘ective date of the
Terger.

MOTION TO ADOPT APPRAISER’S REPORT - 1

- ORIGINALezomme

SEATTLY, WASHINGTON 98101

120144,8004/1324660,1 (206)223-7000

dix 85 : . Page 567
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'i%?‘ 1 * In May 2005, Clay Street elosed the sale of the property for $3.3 million. Later that
. o1 month, Clay Stieet made HI a faix value payment based upon a matexially lower $2.5 million
3|l value for the company. HI contested the low and delinguent fair value payment,
4 On. hune 21, 2005, H1 filed this suit requesting the Court appoint an appraisey and for
5|l otherxelief. Complaint § 20. ‘
6 Last July, Clay Street made a contribution call to its pariners, because it did not have
7l the fimds to pay HI. On July 29, Clay Street filed a sepavate lawsuit for the determination of
g fair value. Clay Street Associates, LIC v. Humphrey Industries, Case No. 03-2-24967-6
of SBA; G. Humphrey Decl. at 17:1-5. In April 2006, Clay Street filed a motion to consclidate
10 the other suit with this suit,
11 The Court has already ruled Clay Street violated the timely payment requirement of
12 the dissenter’s 1ights statite, On Octobex 7, 2005, the Conrf decided the motions for partial
13| summary judgment, a stay, and the appointment of receiver. ! The Court denied Clay Street’s
wi «  14) motion seeking arbitration of the dissenter’s xighfs claims. Oxder Granting Motion fo Stay
15| Axbibation of Appraisal Rights and Granting Motion to Compel Axbitration on. Other Claims
16 Relating to Clay Street (Oct. 7, 2006). 'The Court ruled an appraiser shovld be appointed.
17| The Court granfed in part and denfed in part HP’s motlon for summary judgment on the
18| dissenter’s rights claims. The Court fornd Clay Street “violated RCW 25.15.460(1) in that
19 | ~payment was not timely made.” The statute required payoent.in January 2005, 30 days after
90) the effective date of the mexger, but payment was not made until May 2005. The Court
2L Clay Street failed to comply with the Court’s oxder. Eamlier in September 2005, Clay Street
gl wes “directed to produce documents that are requested vmder RCW 25.15.135 within 7
business days of receipt of the list from plaintif®s counsel” (Sept. 13, 2005 oxder) HI
73 requested the inspection of all the company records that were covered by the statufe. Yet,
Clay Street produced only a single year-end financial statement and claimed o other finaneial
ga statements existed. Reply In Supp. of Prelim. Inj. and Other Relief at 5:1-7 (Sept. 22, 2005)
(Clay Street sent one financial statement and initially refused to identify the amount of fimds
95 being held in atforney’s trust account) Sept. 21, 2005 letter fom Holmes fo Spellman, Ex, to
A, Humphxeys Deel; Decl. In Resp. to CR 11 Motion and Cross-Motion for Reconsideration,
9] at 4:4-34- (Oct. 17,2005) .
MOTION TO ADOPT APPRAISER’S REPORT -2
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o
:g%;; 1 Clay Street sent Humphrey the merger documents and later a request for
o additional funds.
2 .
3 Clay Street was lsted for sale at $3.3 million. in. Septemnber 2004.
4 Clay Street failed fo act on Hntphrey’s statutory demand for payment as a
dissenter and the demands for axbifration.
5
On December 8, 2004, one day after the effective date of the merges, Clay
6 Street signed a Jetter of intent to sell the property for $3.3 milljion.
7 Tn late December 2004, Scoﬁ: Rogel sent Lori Goldfarb and her lawyer an
3 email with a pro forma aod the purchase and sale agreement with instructions not to
disclose the information to Humphrey,
9 .
o After learning about the closmg of the sale in May 2005, Humphrey demanded
10 company documents and sought o join a dissenters® rights clalm against Clay Street in
1 the suit against 901 Tacoma.
12 Clay Street’s $2.5 million “fair value”™ calenlation was substantially lower than
purchase offers rejected by Clay Street and the amount paid to other members of Clay
13 Sireet,
- U Clay Street’s own pro formas and deposifion testimony demonstrate the “fair
P 15 value” calculation was made in bad faith and Clay Street commiifed. intentional
violations of the statute. .
16
Aﬁer receiving the lowball and fardy payment, Hwnphrey filed this suit for the
17 judicial appraisal of “fuir value,”
18 Judge Hayden previously ruled Clay Street violated the statute and asked for
19 additional brieﬁng about other violations,
2008 The final appraisal report sets values that axe also substantially greater than
; Clay Street’s “faix valua™ caleulation.
A V. Legal Argument,
22 . e
1. The remedial purpose of the appraisal statute is to protect dlssen’rers.
23
2. The dissenters® rights statute anthotizes the appointment of an appraiser, and
24 the company agreement memorialized the members® prior consent to a determination
by a mutually agreed. upon appraiser.
25
3. “Fajr value”™ should be construed consistent with FASB Statement 157 Fair
26 Value Measurernents which imposes rules aud hes a hieraxchy of values,
" HUMPHREY’S TRIAT; BRIBF - 3
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Suntmiary of Yssues.

There are five jssues for the Court o decide efther at trial or at o lntey hearing:

A. What is the “fair vatue® of Clay Street?

B. Doesa bank: loan inferest vate or a “fair and just” interest xate apply fom the effective
daie of the merger until payment? ) .

C. Does the stafutory presumption that the company bears the costs of the snit apply?

Y O S A G e W o=

D, Does this case satlsfy the statutory requirements for the award of fees and expenses?
10 B. Does the Court wWant to consider evidence and rulings in.othex partnership disputes that
11 are ouiside the scope of this appraisal suft?

121 The evidence will demonstrate that the Cowrt should cieci'de all issues in favor of Fumphrey,
13l A.  Theirial on “fair value” should be limited to relevant, admissible evidence that

14| was properly disclosed during discovery, Judge Hayden has alveady appointed appraisers fo

e 15 set the “fir value,” and the Court should adopt one of the measuves in those reports, Once é
16 the first appraiser’s reports were cbmpleted, Clay Street objected that the values were too high

17| and requested the appraiser pexform additional work aud create a supplemental vepoxt. After

18| Hhealth issues prevented the first appraiser from completing the supplemental report, Judge L
j9{ Hayden appointed the appraiser’s parmér to complete the supplemental xeport. The
90| supplemental report has been completed. :

21 Humphrey anticipates that Clay Street will object to the higher values of $3,520,000 to
22{ $3,885,000 in the new teport and complain it is a windfall. Clay Street, however, assumed the
o) risk of a quick sale in a riging market, ignored its statutory obligations, and then fafled to )

o4 reduce its loss by making an additional payment to Humphrey ox depositing fimds with the

a5 Court.
26
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{;f; 11l - “fair value” should e restricted to relevant, adrissible evidence that was properly disclosed
9| during discovery. .
3 B. Prejudpment Tuterest. Humphrey should be granted prejudgment interest as a
. 4| “make-whole remedy™ for the other members® retention of fimds during the past twenty-three
54 months., The confractual inferest xate of 15% for loans to the company should acerite on any
6l amounts due after May 2005, when the company extingnished the primary bank: loan and
71 Hquidated and disbuised neasly all the company’s assets to the other members. Ex. 30,
gll Company Agreement for WXYZ LLC at 4 (contractual rate). .
9 The confractual rate s fabr and equitable givén the protracted appraisal process.
10| During the eighteen month process, Hummplrey caused at most a three week delay while it
il attempted to correct typographical exrors that Clay Sireet’s counsel had carlier acknowledged
izl inthe joint instructions to the fixst appraiser. Dk # 172 at 1-5. The parties were warned that
13{ the first appraiser’s report could be delayed by five months due to his preexisting schedule
14 (cbmpléting valuations ;and te_stimony relating to condemﬁaﬁons). Id, The appraisal process j
' 150 was extended further, when Clay Street’s new counsel requested the first appraiser make a
16 supplexﬁental report and later when the appraiser”s health deterioratec%.
17l C. Costs. The company should bear the costs of the suit, because it failed 1o
18{  substantially comply with the xequirernents off the statute. Judge Hayden has mled that the
19 company violated the timely payment requirement, Dkt. # 91, and he requested additional
20 ' briefing from the company about the compliance with the other statutory requivements,
21} because the company failed to address the ofhex assexted violations at the heating. Clay Street
an |l failed fo provide the additional briefing. Exs. 105-16. Fusther, Clay Street’s failure to follow
23| the statutory requhem.en%s was not accidental. During discovery, Clay Street produced an,
24| ioternal pre-merger company document, “LLC Merger Procedure’ (Bx. 28), that demonstiates
95( the company had actual nofice of the statutory requirements; nevertheless, the company went
26
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1 ' '
%@ 1] theirlawyers (who represented them in the 901 Tacoma suif) not to aceept service of process
2l of the complaint, which had been delivered to them. Ex. 79; letters; Ex. 98, Amended Decl. at
3| 16:14-18.
4 Judge Hayden previously ruled Clay Street violated the sfatute and asked for
5| -additional briefing shout other violations. Dkt # 91, Oct. 7, 2005, Oxder Granting Motion to
6 Stay Arbitration of Appraisal Rights and G*ranﬁn'g Motion to Compel Arbitration on Other | -
7{ Claims Relating to Clay Street; Ex. 105, Oct. 14, 2005 letter at 1; Ex. 106, Qct. 31, 2005
gl letfer.
9 The final appraisal report sets values that ave also substantially preater than Clﬁg
10 Sireet’s “fair valne” caleulation. Almost two yeas later, the second appraiser appointed by
111 the Court, Darin Shedd, produced his xeport.” "The complete reports offered are:
12 =
. December 7, 2004 © May 16,2005 )
13 Allen/Shedd .
Appointed by the Court '
14 Yee Simple $3,655,000 $3,285,000
- Leased Fee $3,520,000 -$3,800,000
e 15 .
Clay Styeet’s
16 Cushman/Wakefield
Stabilized market of
171 Leased fee $3,300,000
Asg is of Jeased fee $3,150,000
8 .
! Clay Street’s “fai value” calowlation was $2,533,000—which was $617,000 below the lowest
19 '
-yalue listed above and over a million below the higher values. Humphrey’s nterest is roughly
20 25% of the amount in excess of $2,533,000. »
| 21 '
v.
22 Legal Avpument,
23 ‘
24 S n April 2005, Clay Street filed a motion for sanctions against Humphrey for allegedly
-7 interfering with the appraiser’s worle. Dkt # 122, The dispute arose fiom the omission, of
95 several agreed items in joint letter/instructions to the al%praiser, ineluding, giving the appraiser
the original 1998.ax;;l)raisa1 of the propexrty. Dkt # 127, Spellman Decl. ot 1-5, May 3, 2006.
96 Clay Street’s original counsel acknowledged the omission in a contemporaneoys email, Id.
HUMPHREY’S TRIAL BRIEF ~ 30
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\{%g; 1 5. The statufory presnmption that Clay Street bears the costs of this suit
9{ applies, becanse there is 1o evidence that Humphrey acted arbitrarily or vexatiously ox
5| not in good fuith in demanding payment. RCW 25.15480, “Unsettled demend for
4; paymeni—Costs-Fees and expenses of connsel,” states:
5. (1) The court in a proceeding commenced ander RCW 25.15475 shall
determine all costs of the proceeding, including the veasonable compensation
6 and expenses of appraisers appointed by the court. The court shall asgess the
coats apainst the lmited Hability corapany, except that the court may assess the
7 costs against all or some of the dissenters, in amounts the coury finds
equitable, to the extemt the court findy the dissenters acted arbifvarily,
g vexatiously, or not in good fuilth in demonding paymen.
9 A Tew other sfates requite a pgriod of settlement nvegotiations hefore a
10 shareholder can pursue an appraisal claim, and somi states require the dissenter to
11§ make an estimate of “fair value® during the period.'” But the model corporate act and
12)| the Washingion statnfes omit any requirement that settlement negotiations precede the
13 filing of the suit.'® The model act and the Washingfon statutes adopt another policy--
1 the company must make the mandatory prepayment of “fair value,” and “no attempt to
" specify or negotiate “fair value” is required of the” dissenter—a probable policy
- 15 reagon being “the shareholder offen lacks the nformation, af this. cavly stage, to make
16|} a reliable defermination” of fair value.)? In addition to ensuring that the dissenter is
17| timely paid, the prepayment poley recognizes there is a disparify in access to
18|| cowmpany information. “A: shareholder has the right to financial information in order
0] to value his or her interest. . ... The amount of information necessaty to value the
20 shares of stock is fo be determined by facts about the corporation itself, ... '
Clay Streef. failed to volunfasily supply this kind of information. Ex.77.' Eventually,
2 the Coust ordered Clay Street to produce the records that were subject fo nspection
221 pursuant to Humphtey’s statutory rights as a member. Dkt #70. Hurophrey has
23 B '
gl 122 ALY Principles of Comorate Governance § 7.23 omt. o at 340 (1994).
16 doa motion to stiike (BR 408 motlon).
25 17 principles § 7.23, cmi, ¢ at 340, e, € at 342, .
18128 William Meade Fletcher, Eletcher Cyclopedia of the Law of Private Corps, § 5906.120
sl at396-97 (2000). :
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1| already submifted to the Court Clay Street’s fallure to comply with the order. Dkt #
ol 107 at 4:4-34, Oct. 18, 2005. The compeny is making the process as expensive as
3 possible by dribbling out information, failing to answer discovery and making last
minnte production of records.
4 Clay Street failed to file sult until July 2005--six months after the statutory
51 deacline. A leading treatise on corporate law states: '
6
In some states the statule pivés the corporation the primary right to
7 initiate the appraisal proceeding. Oue court has interpreted such a statate as
casting the corporation in the role of a civil plainiiff; thus, the corporation was
3 held to have the burden of proving the value of the dissenting shareholders®
. shares. The purpose of having the corporation initiate the actions is said to ba
9 in the interests of judicial economy, thus preventing manltiple shareholder
actions. ¥f the corporation” fails fo initiate the proceeding, a dissenting
10 ghareholder cun bring the action, upon which he ot she is entitled o the joindey
1" of all other dissenting shaveholders.” -
12§ Consistent with the remedial purpose of the statute, Humphrey had every right to file
13| suit—especially since the company ignored the earlier demands for arbitration. Four
14 months agop, after Clay Strest contended thet it was the proper plaintiff in this
» consolidated suit, Judge Hayden mled that Humphrey was the proper plaimiiff, Dt
#204, motion; Dkt. #206, order. That order is dispositive of Clay Street’s claim that
16 .Humphrey was vexatious. ’
17 Humphrey also acted in “good faith in demanding payinent.” Humphrey made
18}] a demand for payment (using the company’s own form). Humpbrey’s second demand
19f was for $4.1 million substantially closer fto Clay Street’s priox valuations ($3.6
gl million) than Clay Street’s “fair value” calculation of $2.5 million, Humphrey’s
7 demand which equals approximately $85/sq. £t was lower than a similar project
Humphrey then was working on with an appraised value of $100/sq.£, Ex. 122, Third
. 22 Street appraisal; see also Decl. Tn Supp. of Reply Brief Re Mof. for Pastial Sumam. J.
23§ on the Tssues Relating to Clay Street and. Stay of Other Actions at 3-4 (Oct. 3, 2005). -
241 19 15 Victoria A. Braucher, et al, Fletcher Clyclopedia of the Law of Private Corporations § |.
25 7165.20 at 436 (1999) (emphasis added; but citing Weiss v. Summit Org., Tne,, 80 A.D.2d
526, 436 N.Y.8.2d 6 (1981) (however, the statute in that case expressly granfed shareholders
26l the yight to file such an action) ).
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\%i 1| Humphrey also provided sales comps ffom October 2004 fhwough August 2005 whose
ol average square foot value was $86/sq.fi—the almost the amount of Humphiey®s
5 .demand. Ex. 94, Attach. B, Kent Valley Industrial Comps. Humphrey also identified
. another project, Park 280, which was & mirror image of Clay Street and was built by
the same contractor and sold in Qctober 2004—two months before the tmerger for
SN $91.69/saft. Bx. 113, Shedd’s appraisal at 35 (ffom. 3, 4710 B Str. NW). Hunphrey’s
6|l demand equaly the gross price that the second appraiser used for the gross revenue
7] from the condominization of the property. Humphrey, firthermore, stipulated to the
gl adoption of the appraiser’s fixst report, while Clay Street opposed the adoption of the
gff repost and cansed additional fees and cost and delay.
[0 . 6. Fees and expenses are awarded apaingt Clay Streef, because it
materially violated the statute and acted arbitrarily, vexatiously, and in bad fiith, The
U gissenters” rights statwtc has two alternative tests for the award of feesfexpenses
12| apainst the company. RCW 25.15.480(2) states:
13 '
14 (2) The court may also assess the fees and expenses of counsel and expexts for
the respective parties, in amounts the coust finds equitable:
aee 15 ‘() Against the limited liability company and in favor of any or all dissenters if
the court finds the limited Hability company did not substantially comply with
16 the requitements of this article; ox
(b) Against either the limited liability company or a dissenter, in. favor of any
17 other party, if the court finds that the party against whom the fees and expenses
are assessed acted arbifvarily, vexatiously,” ox not'in good faith with respect to
18 the rights provided by this article. .
Under either test, Humphrey is entitled to an award of fees and expenses.
19
20 The statute’s mandatory prepayment obligation Is principally enforced through
91| bolding the company Liable for reasonable attorney’s fees, where the comapmy fails to make
22 Weeyfexation” is defined as: “The injury or damage whig’h is suffered in consequence of the
31 tricks of another” Black’s Law Dictionary at 1403 (5" Ed. 1979). Here the wickery was
failure to disclose the prior valuations and using an inconsistent low valuation, Hensen v.
24 Peter, 95 Wash. 628, 637, 164 P. 512 (1917) (noting that the equitable tolling rule is, among
other things, “fortified by that sound public policy which sets ifs face against puiting a
95 premiun upon wirighteous and vexatious litigation. commenced and prosecuted by a party for
“1 ‘the ulterior purpose of obtaining by indirection an advantage which in equity and good
| conscience he is not entitled to enjoy").
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vexatiously, or not in gaod faith. There were no findings or conclusions in
either proceeding, and thus no preclusionary effect. Finally, the
misleading characterizations about those proceedings were refuted and the
irrelevancy demonstrated. “[Tlhe suete fact that the sharcholders took
advantage of the statutory remedy and pursued that remedy with great

vigor is not in and of itself evidence of bad faith." In re Realty & Utilities

Corp., 29 Del. Ch. 480, 500, 52 A.2d 6 (1947).

4, The Trial Coust Did Not Rule that Humphrey's Prelitipation

Fair Value Bstimate Was Arbitrary, Vexatious or Made In Bad Faith,

When Humphrey sent his fair value calculation, Humphrey had already filed
a motion for global mediation that Clay Street opposed® and made requests
for company records and information (Bx. 74), which were not provided with
the payment delivered on May 27, 2005 (Ex. 75).

His calculation reasonably relied on the information that was then

presently available® and was in response to Clay Street's lowball $2.5 fair

* CP 1850 (Dec. 3, 2006 Ostroff Dep, Test. at 64:16-65:5),

5 Humphrey relied on written appraisals that used higher valuss for the building
next door, 899 West Main (CP 1692-1783, 1962), the Third Strect appraisal (CP 247), a
list of 23 comparables (provided by the leasing agent for Third Sireet) whose
mathematical averago was $85.96/sq, CP 226-27, Ex. 113, Humphrey provided this and
other information that the court-appointed appraiser considered and adopfed in part,
CP 987-83, Humphrey's Qct. 2005 deelaration, memovialized that his $85/q, foot
demand ($4.1 million/48,352 sq. ft.) was lower than the construction costs for the Third -
Street project, lower than the appraisal for Third Street, lower than the appraisal for 859
West Main (CP 1692-1783) which {s the property next door (CP 987-83), and lower than
the buyout price for 899 West Main, as well as lower than the price of other buildings
being sold for $90 to $130/sq. fi. The sales price and capitalization rates for some of

(continued . . )
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value calculation that meant the property had not appreciated one cent in
seven years. Humphrey did not have the rejected purchase offers. But he
did have the $3.4 to $3.6 million figures that the co-managing members
had used either during the prior years in financial statements provided to
the bank or in emails sent to Humphrey. Exs, 10, 10A, 22, Finaily,
Humphrey had used the higher value for his federal taxes.”! During trial,
Clay Street offered no evidence challenging his good faitfl and the
accuracy and legitimacy of the documentary evidence summarized above.
Furthermore, in August 2006, ten months before tral, Humphrey

stipulated to the values in the report by the first appraiser appointed by the

- court. Even though the irial court erroneously concluded Humphrey S

figure was outside the mainstream of reasonably based valuations and did

not have substantial or credible evidence to support it (Finding 40,

 CP 2314, CP 2324:14-16), there is no ruling that he acted arbitrarily,

vexatiously or not in good faith in making the faix value calculation.

(. . . continued)
those other buildings were listed in the June 2006 leiter sent to Bruce Allen, the first
appraiser appointed.by the Court. Ex. 130, The pictures and financial data for the
buildings were comparables in the appraiser's files. Ex, 125 (Park280), Ex. 126
(Park 280 aerinl versus) and Bx. 129 (Park 28, aerial, diagram, and property data showing
879/5q. . ($1,275,000/16,125 sq. ft.)). Humplrey identified Park 280, Clay Street's
mirror image built by the same contractor as Clay Street and sold in October 2004—two
months before the merger for $91.69/sq. fi—which Shedd, the second appraiser
appomted by the Court, used as a comparable.
S Cp 18135; Bx. 24; sce also CP 987-83.

37
120144.0004/1519496,1

AX 00849



PETITIONER’S REVISED
SUPPLEMENTAL BRIEF

23 ER LDl S AT s ot

SR
VR

AX 00350 -



l;_f:;;;ﬁ;g}'_

No. 82687-1
SUPREME COURY
OF THE STATE OF WASHINGTON
HUMPHREY INDUSTRIES, L1D,,
* Appellant
v.
CLAY STRERET ASSOCIATES LLC, et al,,
Respondents
P v tionen s
APPELLANTS REVISED SUPPLEMENTAL BRIEF
David Spoltmen
ST WSBA. No. 15884
- v Stanton Phillip Beck
WSBA. 16212
" "Andrew Gabel - n
~ WSBANo. 39310 3
LANE POWELL PC e
Attorneys for Plaintiff-Appellant _, i~
Humphyey Industries, Lid, ot
Lane Powell PC £
1420 Fifth Avenne, Suite 4100 :
Seattle, Washington 98101 \
Telephone: (206) 223-7000 -
Facsimile: (206) 223-7107
g

Appendix 99 L o
O A : : SR 351



The company’s settlement offer was made while the company was
refusing to produce records, to which Humphrey was entitled as a member
(see sypra n. 35) and that wers necessary to evaluate the seftlement offer,
which was later retracted, while the lowball value was reaffirmed.
Humphrey's demand was lowex than two items of unchallenged data that

he had séctred’® ard wes consistent with Scott Rogel’s valustion made

41 Hlimphrey’s' good faith is demonstrated by his

‘ two years earlier,
stipulatioii to the court-appointed appraisers’ lower value nine months

before trial,™ and he reaffirmed this reasonable position in his trial brief,*

As 1o the Court of Appeals’ second and third cafegories of |
vexatious behavior (Flumphrey as the source of aciimony and engaging in

muliiple lawsuits), these grounds are not “adequately suppoxted by

(. . . continued)

Nov, 4, 2004 offer); Appellant's Br. at 41 eiting Hx, 227 (§3.19 millon purchase offer),

*5 Appellant’s Revised Mof, for Recons, at 12 cltlng May 27, 2006 letter
enclosing seller’s statement showing $3.3 million, CP 284,

46 Shedd’s later appraisal (using $3.95 million as the cost basis), Ex. 113, Apr.,
13, 2007 report at 26, Humplirey's caloulation was lower than value of the mirror-image
Park 280 bullding and lower than the Puget Sound properties spreadshest, Puget Sound
Properties' Kent Valley Industrial Sales Comps 2004 ($85,96/sq.1t, ), CP 683-84, elso part
of Ex. 113,
a 1o - 10A (§3.5 miltion in 2002),
4 CP 567; Proposed Oxder, CP 694,

o Humphrey Trial Br, at 7:14-15 (“Judge Hayden has alecady appomted
appraisers o set the fair value, and the Cowrt shéuld adopt one of the measures i those
reports, “), CP 1358; 1d. at 40:7-2 (“Humphrey, fixthermore, stipulated to the adoption of
the epprajser’s first report, while Clay Street opposed the adophon ", CP 1391,
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