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SUPERIOR COURT OF WASHINGTON, GRANT COUNTY

STATE OF WASHINGTON,
Case No. 04-1-00312-4
Plaintiff,
MOTION FOR FUNDS FOR EXPERT
V. WITNESS
MARIBEL GOMEZ,
Defendant,

Maribel Gomez, the Defendant in the above-captioned matter, requests and moves the

court to order funding for consultation with two experts pursuant to CrR 3.1(f). Specifically,

(1) Ms. Gomez requests that the court order funding for consultation with Dr. May Griebel, MD,

a pediatric neurologist. Dr. Griebel’s billing rate is $150 / hr. Dr. Griebel will perform an

initial review of medical documents to determine if it is plausible that Rafael Gomez, the

decedent child, suffered from epilepsy or another neurological disorder.

(2) Ms. Gomez requests that the court order funding for consultation with Dr. Janis Amatuzio,

MD, a pediatric forensic pathologist. Dr. Amatuzio’s fee for a “quick” review of medical
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Robert A. Moser

Autorney at Law
110 E. Broadway

Moses Lake, WA 98837
(509) 764-2355; fax (509) 764-5169
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documents is $750. Dr. Amatuzio will perform an initial review to determine if it is

plausible that the death of Rafael was accidental,

Whereas:

CrR 3.1(f) provides for court funding of services, other than legal counsel, necessary for
the defense of a criminal charge in cases wherc the defendants are indigent, This rule is
interpreted to provide for court funding of defense experts to assist indigent defendants. STATE
v. CAROL D., 97 Wn. App. 355 (1999);

Ms. Gomez is indigent;

Ms. Gomez requests funding for a consultation with Dr. Griebel on the basis that
consultation with a pediatric neurologist is necessary to the defense of this matter to determine if
Rafael suffered from epilepsy or any neurological condition that would dispose him to repeatedly
beat his head against the floor or make him susceptible to injury;

Ms. Gomez’s request for a consultation with Dr. Griebel is supported by the First
Declaration of Robert Moser and the attached affidavit of Dr. Carl Nugent;

Ms. Gomez requests funding for a consultation with Dr. Amatuzio, on the basis that
consultation with a pediatric forensic pathologist is necessary to the defense of this matter to
determine if it was physically possible for Rafael to sustain the types of injuries he suffered by
throwing himself backward or by any other action of his own,

Ms. Gomez’s request for a consultation with Dr. Amatuzio is supported by the Second

Declaration of Robert Moser and the attached article by Dr. John Plunkett,

Robert A, Moser

Attorney at Law
110 E. Broadway

Moses Lake, WA 98837
(509)?122?2355-,%“ (509) 764-3169 O 0 O 0 5 8



Submitted: "F 4, %, 2008
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Robert Moser, WSBA # 32253
Attorney for Maribel Gomez
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STATE OF WASHINGTON,
Case No. 04-1-00312-4
Plaintiff,
FIRST DECLARATION OF ROBERT
v MOSER TN SUPPORT OF MOTION
FOR FUNDING OF EXPERT
MARIBEL GOMEZ, WITNESSES
Defendant,
—

L, Robert Moser, declare under penalty of perjury the following;

This affidavit is submitted in support of the Defendant’s motion for the court to order
funding of a consultation with Dr. May Griebel, MD;

I have discussed the matter of State v. Maribel Gomez with Dr, Carl Nugent, MD, over
the phone and in person;

Dr. Nugent explained to me that he practiced as a general practicioner;

Robert A. Moser
Attorney at Law
110 E. Broadway

Moses Lake, WA 98837
(509) 764-2355; fax (509) 764-3169
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Dr. Nugent explained that siﬂce his retirement ten years agé, he has taken a particular
interest in epilepsy in children and that he has followed several criminal cases in which he
thought that epilepsy played a role;

Dr. Nugent’s qualifications to render an opinion on the refention of an expert witness are
set forth on pages 17-18 of his affidavit;

Dr. Nugent was willing to talk to me about signs of epilepsy in children and the possible
implications for this case;

When Dr, Nugent asked what kind of assistance he could provide, I suggested an

affidavit stating his credentials and explaining why he thought a consultation with-a pediatric

neurologist was necessary to the defense of the case;

Dr. Nugent was extremely generous with his time by writing a long and thought-
provoking declaration that shows his reasons for suspecting Rafael had epilepsy. Dr, Nugent’s
affidavit is attached to this First Declaration of' Robert Moser as Exhibit 1;

Dr. Nugent noted on page 3 of his affidavit that a child with epilepsy can suffer injuries
to multiple parts of the body, leading wrongfully to conclusions of abuse by medical
professionals. This suggests the importance of examining the medical records to determine if
Rafael Gomez had epilepsy,

Dr. Nugent noted on page 6 of his affidavit that a child can fall during a seizure and right
himself so quickly that it appears to be a normal fall. However, the child »can suffer serious
injuries during such falls, similar to the case of'Rafael Gomez. The circumstances of the

Rafael’s case suggest a possibility of epilepsy;

Robert A. Moser
Attorney at Law
110 E. Broadway

Moses Lake, WA 98837

(509) 764-2355; fax (509) 764-5169 O O O 0 G 1



Dr. Nugent stated on page 4 of his afficlavit that he found Maribel Gomez's descriptions
of Rafael’s falling episodes to be so specific as to suggest a possibility of epilepsy;

Dr. Nugent also notes on page 9 of his affidavit that a child with epilepsy can be
susceptible to burns. Burns on multiple parts of Rafael’s body was cited by Dr. Feldman of
evidence of abuse. Dr. Nugent believes burns on multiple parts of Rafael’s body suggest

epilepsy.

I spent quite a bit of time looking for a pediatric neurologist, with emphasis on epilepsy,

that was available to consult._ I was not_comfortable retaining.an-gxpert-referral service-if-I-could—— —

not talk to the expert first; however, these services did not allow access to their experts before an
agreement was signed;

I found Dr. May Griebel by searching the internet. Dr. Griebel teaches at the University
of Arkansas for Medical Sciences College of Medicine, Department of Pediatrics, in Little Rock,
Arkansas. She practices out of the children’s hospital that is connected to the university. Dr.
Griebel represented to me that she has been treating children with epilepsy for 20 years. Dr.

Griebel’s resume is posted at:
http://www.uams.edu/pediatrics/facvlty/Neurology/Griebel, %20May.asp

Dr. Griebel represented to me that she would not be available to testify. Dr. Griebel was
happy to talk to me and enthusiastic about assisting;

Dr. Griebel represented to me that her billing rate for consultations is $150 per hour.

Robert A. Moser

Attorney at Law

110 E. Broadway X2
Moses Lake, WA 98837 O O O 0 6 fw
(509) 764-2355; fax (509) 764-5169



Sworn to this_"B# day of February, 2005, in Moses Lake, Wa.

m N LAY
Robert Moser

Submitted: _“Fadr. ¢, 1o,

R AX My
Robert Moser, WSBA # 32253
Attorney for Maribel Gomez

Robert A. Moser

Attorney at Law
110 E. Broadway

M Lake, WA 98837
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Faculty/Sections - Department of Pediatrics - University of Arkansas for Medical Sciences. Page 1 of 1

Exness )

Neurology
May L. Griebel, MD
Associate Professor of Pediatrics
Section of Neurology
Contact Arkansas Children's Hospital
Information 800 Marshall Street
Little Rock, AR 72202
Phone: (501) 364-4416
Fax: (501) 364-6077
GriebelMayL@uams.edu
Education MMD - University of Arkansas for Medical Sciences, 1983
Training Internship: Pediatrics, University of Arkansas for Medical
Sciences, 1983-1984
Residency: Pediatrics, University of Arkansas for Medical
Sciences, 1984-1986
Fellowship: Pediatric Neurology, Duke University Medical
Center;-1986+1989;-Clintcal-Neurophysiology, Duke URIVErsity
Medical Center, 1989-1990
Board Pediatrics
Certification Neurology
Child Neurology
Clinical Neurophysiology
Sleep Medicine
Hospital Arkansas Children's Hospital
Appeointments ||UAMS
Clinical Epilepsy and sleep
Interests
Research Epilepsy and sleep
Interests

http://www.uams.edu/pediatrics/faculty/Neurology/Griebel,%20May .asp
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Page 1 of 26 Affidavit — demand for pediatric neurology input for Gomez case 8/18/04

Under the penalties of perjury, I, Carl G.
Nugent, M. D., swear and affirm that the
following statements are true and correct to
the best of my knowledge and belief. It is
my firm and unequivocal conviction that
Maribel Gomez, of Ephrata, Washington,
currently charged with manslaughter in the

death of her son, Rafael, cannot hope to
obtain a fair trial unless there is consultation
by a competent and qualified pediatric
neurologist who is thoroughly familiar with
is Lennox-Gastaut syndrome and other
forms of epilepsy as it presents itself in |
children under two to three years of age. If,
as I assume, she lacks funds to finance such
consultation, the State of Washington has an
absolute obligation to provide for such
consultation at the State’s expense. Without
it, there can be no possibility of her having a
fair trial.

There have been a number of newspaper accounts of this tragedy which have
contained statements about Rafael and the troubles which plagued him
throughout his short life. Ihave had no opportunity to review the case in
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Page 2 of 26 Affidavit — demand for pediatric neurology input for Gomez case 8/18/04

detail but there has been enough information in the newspaper accounts to
make it mandatory that the question of whether or not he died of epileptic or
non-epileptic injury be given the most careful and thorough possible
consideration. As far as I can tell from newspaper accounts, the prosecution
is totally unaware that this is a question of epileptic or non-epileptic injuries
as the cause of death. Apparently they want to make a case of death from
“non-accidental” injuries without even dealing with the question of whether
or not epileptic injuries are accidental. It is obvious that epileptic injuries
are not inflicted injuries and therefore cannot be considered abusive.
Furthermore, death from epileptic injuries cannot be considered murder,
manslaughter, or any other form of homicide. Most importantly, there is an
enormous difference between evidence for abusive injuries and death from

non=abusive non=epileptic truly accidental ifjuries, but sometimes it s
extremely difficult to distinguish between epileptic and abusive injuries,
Careful study would make it possible to tell the difference in most cases, but
it requires that the study be made without allowing any tolerance for

expediency to compromise the highest possible standares of integrity,
objectivity and dedicated intelligence that can be brought to bear in the

investipation. We are not interested in whether or not it is consistent with
Motherhood and Apple Pie — we want to know if it is consistent with
scientific truth, integrity, and objectivity.

It must be realized that the Appellate Courts are never going to assume
that a jury made an honest mistake. In fact, it is my understanding that
they are forbidden by law to give any thought to such a consideration. They
are allowed to ask one and only one question — DID THE DEFENDANT
HAVE A FAIR TRIAL? They will never assume that the jury depended on
them to correct any mistakes they might have made. If the jury convicts, the
Appellate Courts will assume that they were satisfied of the defendant’s guilt
beyond a reasonable doubt and there the matter ends.

The trouble is that the jury is likely to assume that
if they acquit a guilty person, someone will get
away with murder but if they convict an innocent

person, all that person has to do is appeal. 1was once
naive enough to believe that myself. The Snohomish County Prosecutor’s
Office has done a thorough job of remedying that defect in my education.
Can I make that statement under the penalties of perjury? Let me be a bit
more specific: In January (it might have been February) of 2004, one of the
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Page 3 of 26 Affidavit — demand for pediatric neurology input for Gomez case 8/18/04

prosecutors from that office told a San Diego audience “Once you are
satisfied that a suspect is guilty, from that point on, every piece of evidence
is proof of guilt.” I most certainly am making that statement under the
penalties of perjury. I was in the audience at the time — and I can name the
prosecutor.

Evidence of abusive injuries versus evidence of epileptic injuries

Child abuse authorities with no understanding of “epilepsy in a nightmare”
(otherwise known as the Lennox-Gastaut syndrome) might assume that

injuries to multiple body planes constitute irrefutable evidence of abusive
injuries. They might be considered evidence of non-accidental injuries if
epileptic injuries are considered to be non-accidental but they are most

definitely not evidence of non-epileptic injuries. This requires extreme

emphasis: injuries to multiple body planes are absolutely
NOT evidence of non-epileptic injury, in spite of
anything any child abuse authority may say to the

contrary. They are, however (at the risk of repetition), perfectly genuine
evidence of non-accidental injury if epileptic injuries are considered non-
accidental. Accidental injuries generally occur one at a time. Epileptic
injuries may well be repeated at intervals too short for the bruises to clear
between seizures. In fact, in the January 1994 issue of Reader’s Digest. the
“News from the World of Medicine” feature states that children afflicted
with Lennox-Gastaut syndrome may have up to two hundred seizures per
hour. The Reader’s Digest is, of course, not a peer-reviewed medical
Jjournal. However, on page 194 in the text by Ernst Niedermeyer we read
that, when a child with Lennox-Gastaut syndrome is afflicted with tonic
status epilepticus, he may have ten to one hundred seizures per hour. That,
of course, is less than two hundred seizures per hour, but it is still one
seizure every thirty six seconds - far too short a time period to permit
bruises to heal. In fact, seizures six minutes apart would hardly give bruises
time to heal. They might not even heal between seizures which were six
days apart.

Some of the features of the story of Rafael Gomez seem to represent the

hallmarks of a devastating form of epilepsy ~ one which might even be

considered “epilepsy in a night mare” but which is better known to
epileptologists as the Lennox-Gastaut syndrome. His mother, Maribet ~ Q0006'¢



Page 4 of 26 Affidavit — demand for pediatric neurology input for Gomez case 8/18/04

Gomez, was quoted by the papers as demanding that his peculiar falling
episodes be investigated and a search made for the cause. I believe that such
an investigation most definitely should have been made during his lifetime.
There is no reason why the question of whether or not he actually had
Lennox-Gastaut syndrome could not have been definitively resolved had
such an investigation been done. Maribel Gomez can most definitely not be
blamed for the fact that this investigation was not done. She made her
demands (according to stories in the newspaper) and they were persistently
ignored by those who undoubtedly were unfamiliar with the features of
Lennox-Gastaut syndrome and may have been quite certain that the mother
was simply fabricating the stories. I do not think it possible that these
features could have been fabricated. Either they represented what she

actually saw or they represented she read about in the epilepsy textbooks. I
understand that her understanding of the English language was too poor to
permit her to have become acquainted with this disease by reading about it
in textbooks. Could she have read about them in Spanish translations of
standard epilepsy textbooks? If there is any reason to believe she could have
had access to any such translations, we could consider the question, My
default assumption would be that this is highly improbable. In fact, I doubt
that she could have had access to any such works in English. Without access
to these professional textbooks there is no way she could have given as good
a description of the seizure types and their consequences unless she had
actually observed Rafael when he was “seized” by these convulsions.

Documentation from the literature

Since the newspaper accounts are in the public records, they can be
compared with material from the epileptic (and other professional literature.
At this time, I would like to quote some passages from the epilepsy
textbooks.

Starting on page 4 in the work edited by Ernst Niedermeyer and Rolf Degan,
The Lennox-Gastaut syndrome, Proceedings of a Symposium Held in Bad
Kreuznach, Federa] Republic of Germany, September 17-19, 1987

Alan R. Liss, Inc., New York, there is a paper by K. Karbowski, of the
Department of Neurology, University of Berne, CH-3010 Berne
Switzerland. It is titled DEVELOPMENTS IN EPILEPTOLOGY IN THE
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Page 5 of 26 Affidavit — demand for pediatric neurology input for Gomez case 8/18/04

18™ AND 19™ CENTURY. PRIOR TO THE DELINEATION OF THE
LENNOX-GASTAUT SYNDROME. Here is an excerpt from that paper:

In his scripts Jackson (1886) reports on a boy, examined by him
in January 1886, who suffered after a succession of epileptic
fits on light hemiparesis of the left side. Jackson supposes
these fits to be “depending on discharges beginning in parts of
the pons Varolii and medulla oblongata™ and emphasizes that
“the most noteworthy thing in this case is that he “began to fall
down” occasionally about a month or six weeks before the first
fit, that is, before the first so-called “ordinary epileptic fit”,

which occurred at the age of 2 % years. Ever since he has been
subject to these “fallings” which are really fits also™.

These attacks could sometimes be triggered by unexpected
sensoric stimulation — equal to a “startle epilepsy” (Saenz-Lope
etal., 1984). Occasionally they were of marked vehemence. In
a letter dated March 4, 1886 the boy’s father wrote among other
things to Jackson: “He was sitting on my knee whilst I adjusted
the band over his eye; in untying the knot, my finger slipped,
the vibration caused him a shock, and his eyebrow struck me on
the upper lip. Though the fall was only a few inches ~ say 3 ore
(sic) 4 — the blow was so heavy that my lip was cut, and at first,
I thought my tooth was broken.” The observation of Jackson
was cited 82 years later. by Kruse (1968) in the historical
introduction of his monograph about “Das Myoklonisch-
astatische Petit Mal” (The Myoclonic-astatic minor epilepsy).

Jackson’s report obviously was written before the electroencephalogram was
developed, before the syndrome was identified or named, and certainly
before the electroencephalographic criteria for making the diagnosis were
described. While clinical epileptologists have the luxury of using the EEG
criteria, we of the present day are just as handicapped as those of the
previous century when it comes to making the diagnosis on a child who dies
without ever having any EEG studies done. What we can do, however, is
retrace the steps of those pioneers who first determined what the EEG
criteria had to be. First, we have to determine the clinical ¢riteria, and then
we have to determine what we will always see in the EEG studies on
children who do fulfill the clinical criteria. Since I have not had the
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Page 6 of 26 Affidavit — demand for pediatric neurology input for Gomez case 8/18/04

opportunity to do a thorough study of the case of Rafacl Gomez the way I
have done in the case of Kayla Erlandson, I will have to use her as an
example. I can make the diagnosis of Lennox-Gastaut syndrome in her case
by showing that all children exhibiting the clinical features of her case will
fulfill the EEG criteria if there is an opportunity to do the EEG studies while
they are still alive,

Mrs. Erlandson has “had her day in court” and the criminal justice system is
simply washing its hands regarding her case. Mrs. Gomez has not yet had
her day in court, She deserves far more in the way of a fair trial than Mrs,
Erlandson ever received. In order to do this, it is mandatory that provision
be made for competent input from the field of pediatric neurology and

epileptology. We know what went wrong with the Erlandson case. We
know what we can do to keep that kind of injustice from being repeated in
the Gomez case. We will either do what we have to do or stand accused of
permitting an injustice to be repeated.

Another quote is from Penelope Leach in Your Growing Child from
Babyhood to Adolescence (1991, Alfred Knopf, New York). (The page in
the Leach text was 168.)

Drop Attacks: These are similar to infantile spasms (West
Syndrome) but affect children over two years of age. The child
falls, often as if violently pushed, either forwards or backwards,
Sometimes there is no forward or backward impetus but he
simply collapses on the floor without warning.

The child rights himself so rapidly that parents sometimes do
not realize that anything other than a normal fall has taken
place. Your clue, at least a second time, may be the child’s
failure to throw his arms up to protect his head or face. Injuries
are quite common and have sometimes led to accusations of
"battering.”" Innocent parents' accounts of a child "just suddenly
falling" can seem improbable to the inexperienced emergency
room doctor,

Can the diagnosis of Lennox-Gastaut syndrome actually be proved by
comparing the newspaper accounts of Rafael’s seizures with the quotations
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Page 7 of 26 Affidavit — demand for pediatric neurology input for Gomez case 8/18/04

from the epileptic literature? I believe they can be, but the question is moot
for two reasons: In the first place there is no reason why we have to depend
on newspaper accounts to prove the diagnosis. I have never reviewed the
autopsy report. Ihave never reviewed the actual statements submitted by
those who knew Rafael, including his foster parents, the DSHS reports, and
other documents that could well furnish some highly pertinent information.
It is my firm opinion that this ahsolutely must he done. Ifthereis
no way in which input by a competent pediatric neurologist cannot be
obtained, I would be more than happy to do it myself. Even if a pediatric
neurologist does consult on the case, I still would be willing and happy to do
such an investigation, except that I believe that the pediatric neurologist
should have the opportunity to interview the mother (Maribel Gomez) before

I do.

The other reason why the question is moot is because we, as a socicty,
believe (or pretend to believe) that the prosecution has the burden of proof.

Let me make another quotation from Niedermeyer, this time from page 77.
First, let me point out that it is highly technical, and is included not for
general information but to provide for a rebuttal to any highly technical
attack that may be made against this affidavit, I will put it in fine print but
will offer to provide a larger print edition for those really interested in
reading it:

Atonic Seizures

These seizes oceur exclusively in conjunction with the LGS (Chapter 7). The attacks are
most often noted in children but may persist into adolescence and even adulthood. They
are also known as atonic-akinetic seizures, atonic drop attacks astatic absences, and static
fits,

Clinical Ictal Features There is a sudden loss of muscle tone, almost generalized,
resulting in an abrupt, almost tightuing-like fall. Knees buckle and torso and head stump
forwazrd; this may lead to head injuries. These attacks may be of a fraction of a second or
of g few seconds duration. A subtl¢ myocionus may initiate the atonia. There is no loss
of consciousness, and the patient will pick himself up immediatety (Fig. 4-13).

In a sizable number of patients, the myocloni¢ component is not subtle at all, and the
patient maybe propelled 1o the ground with a violent generalized jerk. Matters are even
more complicated since a tonic componcent is also present 10 a varying degree, This
renders the underlying mechanism of atonic attacks quite complex (Nolte et al., 1988),
Hence the term "atonic seizure” could be a misnomer in a large mumber of patients with
such falling attacks. Similar conclusions can be derived from the work of Egli et al,
(1985).
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Page 8 of 26 Affidavit - demand for pediatric neurology input for Gomez case 8/18/04

Ictal EEG The atonic attack is usually accompanied by a generalized burst of spikes, fast
polyspikes, and a few slow waves (Gastaut and Broughton, 1972; Oller Daurella and
Oller Ferrer-Vidal, 1981),

Prevalence and Frequency These seizures oconr in at least 50% of cases of Lennox-
Gastaut syndrome and probably in 2%-3% of an epileptic population, The attacks usually
do not occur in repetitive salvos.

Postictal Events There are none, except for severe fraumatic consequences.

Dangers and Risks Severe trauma is quite common, As a protective measure, the
patienis wear helmet-like headgear,

Differential Diagnosis The typical atonic drop attacks of the Lennox-Gastaut syndrome
must be distinguished from quite similar ictal drop attacks occurring in severe cases of
temporal lobe epilepsy of adolescence and adulthood, These patents have unilateral or
bilateral anterior temporal EEG spike or sharp wave foci, The fall is either flaccid or

rigid, it is a rapid and injurious fall to the ground, with rapid recovery of consciousness,
Pazzaglia et al. (1985) assume a frontal origin for such drop attacks, which according to
these authors represent an ominous change in.the evolution of partial epilepsies, The
cases of Pazzaglia et al. (1985) show mainly gencralized paroxysmal bursts of spikes and
slow spike-wave complexes, which strongly suggest at least some relationship to the
Lennox-Gastaut syndrome (although Pazzaglia et al, (1985) favor scparation from this
syndrome.). It must be reemphasized, however, that pure drop attacks may oceur in pure
cases of temporal lobe epilepsy.

QOutside the domain of epileptic seizure disorders, drop attacks maybe due to rapid
syncopal fainting, especially in cases of vertebrobasilar artery insufficiency and acute
vestibular dysfunctions ("vestibnlocerebral syncope®); Mumenthaler, 1984), Brain
tumors and especially colloid cysts of the third ventricle may caunse rapid falls. Cataplexy
as a sleep disorder also causes drop attacks, usually of a slower and less traumatizing
nature,

Perhaps the foregoing need not be considered in evaluating the need for

consultation by a pediatric neurologist, but it is important to provide a

technical defense against a possible technical attack. Dr. Kenneth Feldman

has, according to the papers, made statements at certain hearings in

connection with the Gomez case, regarding whether or not Rafael’s injuries

could have been self-inflicted. I am not familiar with the details, but that

should be part of any competent investigation. Suppose he should dispute

the assumption that Rafael’s falls represented atonic seizures as seen in

Lennox-Gastaut syndrome (what I prefer to call “epilepsy in a nightmare™).

I would then quote something I heard Dr. Ellsworth Alvord (who was a

witness for the prosecution at the Erlandson trial) say at the trial of Michael

and Laurinda Jackson in the death of their foster daughter, Breighonna

Moore. Dr. Alvord (a witness for the defense at the Jackson trial) was being
cross-examined by Prosecutor Rebecca Roe when he answered her question

on the possibility that Breighonna might have been conscious after her fatal _
injury by saying “If Dr. Feldman were to explain why he feels as he does, I 000072



Page 9 of 26 Affidavit — demand for pediatric neurology input for Gomez case 8/18/04

examined Breighonna’s brain, I found nothing that would convince me that
she could not have been conscious after her injury.” I do not have a copy of
the transcript, and this does not pretend to be a verbatim account of what he
said but I do declare, under the penalties of perjury, that I am not
misrepresenting his statement, (Court of Judge Brian Gain, King County
Court House, Seattle, WA, May 1994, State of Washington versus Michael
and Laurinda Jackson in the death of their foster daughter, Breighonna
Moore.) I do not believe that Dr. Alvord (a neuropathologist associated with
the University of Washington Hospitals) felt the defendants were innocent,
but he was testifying as a witness for the defense regarding the significance
of intracellular hemosiderin in Breighonna’s subdural hematoma as evidence
that the injury was more than 72 hours old. Let me say here that I do not

believe that Breighonna Moore had Lennox-Gastaut syndrome.

In addition to saying that, in all probability, Breighonna could not have been
conscious after her fatal injury, Dr. Feldman also testified that the presence
of injuries on multiple body planes constituted evidence of abuse. As far as
Breighonna was concerned, he could well have been correct. 1 went to that
trial for the specific purpose of seeing if I could pick up any evidence of
Lennox-Gastaut syndrome and I found none whatsoever. I do not know
enough about the antopsy findings to know whether Dr. Alvord or Dr.,
Feldman was correct about the possibility of consciousness after the injury.
I doubt if Dr. Alvord would have overlooked massive diffuse axonal injury
in the dorsolateral quadrants of the rostral brain stem, which is one finding
that would make a lucid interval after the injury virtually impossible.

I do recall something in the newspaper stories about Rafael Gomez in which
Dr. Feldman said that two of Rafael’s burns were too far apart to have
occurred in a single accident. The same thing I said about bruises applies
with at least equal force to burns. In some cultures, epilepsy is referred to as
the “burn disease.” All it takes to produce a burn in an epileptic child is a
seizure occurring when the child is close to something hot.

What about Rafael’s leg fracture? That is something I would expect to know
more about after reviewing all available records. The myoclonic-atonic
seizures of the Lennox-Gastaut syndrome are probably more likely to
produce skull fractures than leg fractures, but this would not be the first time
that I have heard of a seizure producing a leg fracture in a child with that
disease. How old was Rafael when this happened? Was it a mid-shaft
fracture? Was it a “classic metaphyseal fracture”? I would hope to know
the answers upon completing a thorough review of the case. The child abuse
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Page 10 of 26 Affidavit — demand for pediatric neurology input for Gomez case 8/18/04

literature says that leg fractures in a child less than a year old are highly
suspicious. This is reinforced by the fact that Lennox-Gastaut syndrome is
extremely rare in a child less than a year old. It has, however, been reported
in an infant as young as six months. In fact, I have heard of a case in a
three-month old infant in whom the correct diagnosis probably was West
syndrome. West syndrome, like Lennox-Gastaut syndrome, is associated
with a high incidence of progressive mental retardation but I do not believe
physical injuries (broken noses, broken teeth, facial injuries, skull injuries)
are likely to be as bad. There is a strong association between West syndrome
and Lennox-Gastaut syndrome. Anywhere from ten per cent (Niedermeyer)
to sixty five per cent (Ikeno) of children with Lennox-Gastaut syndrome
have a history of West syndrome and a similar (perhaps slightly smaller)

proportion of children with West syndrome will eventually develop Lennox-
Gastaut syndrome,

In a conversation I had with Mr. Robert Moser of Moses Lake (who is
lawyer for Rafael’s mother, Maribel Gomez) on July 6, 2004, he told me that
Mrs. Gomez had described Rafael as having seizures in which he would
suddenly throw himself backwards. Iimagine this could represent one of the
more unusual seizure types associated with Lennox-Gastaut syndrome, but,
to me, it sounds a lot more like something one would expect to see in West
syndrome. What I do not know is how old Rafael was when she noticed
these seizures. It could make a difference. To the best of my knowledge,
when West syndrome and Lennox-Gastaut syndrome occur in the same
child, one would expect the West syndrome to come first. If it truly
represents West syndrome, it would constitute powerful independent
evidence for Lennox-Gastaut syndrome. In fact, one extremely erudite
epileptologist once told me that it was improbable that Kayla Erlandson had
Lennox-Gastaut syndrome because there was no history of West syndrome.
(I hope that expert testifies for the prosecution in the Gomez case. 1 also
hope the defense lawyer is good at cross-examination. I could argue with
him about the Erlandson case but I see no need to argue with what he said at
that time as it applies to the Gomez case.)

Another source I wish to quote is page 317 in the second edition (1998) of
Diagnosti¢c Imaging of Child Abuse edited by Dr. Paul Kleinman of Boston:

Hyperemic swelling. A particularly important cause of
diffuse brain swelling in children is a vasoreactive post-

traumatic increase in cerebral blood volume (hyperemia),> %

000074



Page 11 of 26 Affidavit — demand for pediatric neurology input for Gomez case 8/18/04

221 This phenomenon is responsible for the rapid and
significant intracranial hypertension that occurs within hours of
the trauma and precedes the edema and swelling resulting from
other traumatic or posttraumatic insults (Fig. 15-11). The
malignant swelling from the increased cerebral blood volume is
probably due to cerebrovascular congestion rather than loss of
normal autoregulation. Although the condition is potentially
reversible with early and aggressive therapy, there is a reported
mortality of over 50%.%

I believe that the above represents the final direct cause of death in the case
of Kayla Erlandson and may well represent the final direct cause of

Rafael’s death. In Rafael’s case, there is still much work to be done. The
reason for submitting this affidavit at this time is to make sure that the need
for pediatric neurology expertise is documented before the trial begins,
Once the trial is over, the deficiencies will be cast in concrete. I have even
heard rumors (which I hope were false) that the United States Supreme
Court has gone on record as saying that there is nothing wrong with
imposing (and executing) capital punishment on an innocent person as long
as he has had a “fair trial.” I consider that an oxymoron but I do not believe
the Supreme Court is interested in my opinion.

Reference number 42 (in the above quotation) is the 1981 article by Bruce et
al. on “Malignant Cerebral Edema.” “Hyperemic brain swelling” is a better
name for it because the acute episode is the catastrophically sudden
developemt of a situation in which large amounts of blood suddenly enter
the brain and, for some reason, cannot get out again. True edema of the
brain (interstitial or intracellular fluid accumulation or “water-logging)
develops later and more gradually, but the fact that old blood cannot get out
of the brain means that fresh blood (carring oxygen and glucose to the brain)
cannot get in. Anoxic and hypoglycemic brain damage begins rapidly,
leading to true edema, increase in intracranial pressure, and finally,
herniation of the brain stem down into the spinal canal with compression of
the respiratory centers in the brain stem, exponentially accelerating brain
damage and death.

One of several sources of documentation of the fact that the myoclonic-
atonic seizures of the Lennox-Gastaut syndrome can produce severe injuries
such as skull fractures and subdural hematoma is Tracy Johnson, quoting Dr.
Gregory Holmes of the Harvard U Medical School neurology department on
page A9, Seattle P-I of April 9, 2001. The Internet access handle is
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(hitp://seattlep-i.nwsource.com/local/17848 crusade09.shtml). I tried it
today (August 17, 2004) and was able to satisfy myself that it works just as
well from the area of Cleveland, Ohio (where I am currently staying with my
sister-in-law following my brother’s death) as it does from my home in
Seattle.

But Dr. Gregory Holmes, director of the Division of Epilepsy
and Clinical Neurophysiology at Children's Hospital Boston,
has seen seizures cause serious injuries, including a "subdural
hematoma" brain injury like the one Kayla had.

Holmes-believes-a-seizure-could-cause-a-toddlerto-fallagainsta——————
toilet rim with enough force to cause a serious head injury -~
and that a mother may have no idea it was a seizure.

"It might be tough, initially, for a parent to tell," said Holmes,
who is also a professor of neurology at Harvard Medical
School. "They're quick. The parent could be standing right next
to the child, and all of a sudden, the child is on the ground."

Holmes thinks it's more likely that the head injury killed Kayla
than the Valium, though her other injuries make him more
circumspect.

He has seen burns on children who have fallen against
something hot, and he speculated that a fall against something
angular -- like a coffee table -~ could cause a liver laceration.

But he pointed to the obvious. There is no way that Lennox-
Gastaut Syndrome can cause a bite mark,

As far as the “killer coffee table” is concerned, Dr. Holmes said it — I didn’t.
Since, as far as I know, Rafael displayed no bite marks and was never given
any Valium (intravenous or otherwise), Dr. Holmes’ remarks on those
subjects are moot in the Gomez case. They are fascinating subjects which 1
love to discuss in detail but many people become terribly confused by them,
Therefore I should probably discuss them only if a request is made. Dir.,
Holmes is certainly right if we assume he meant that a bite mark 1s not a
manifestation of Lennox-Gastaut syndroime even if the bite was provoked by
an unrecognized seizure. (It certainly can be provoked by a child who
“won’t stop crying,” but that is not considered a legitimate excuse for biting
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a child.) Furthermore, Valium was obviously not the direct cause of Kayla’s
death. (I would insist that a very mild stimulus is all it takes to trigger
sudden hyperemic brain swelling several hours after a severe head injury,
and Tassinari (1972) has documented that occasionally intravenous Valium
can trigger tonic status epilepticus within sixty seconds when given to a
child with Lennox-Gastaut syndrome. All this is irrelevant in Rafael’s case.)

In the third edition of Aicardi’s Epilepsy in Children (Alexis
Arzimanoglou, Renzo Guerrini, and Jean Aicardi were the editors.)
published by Lippincott, Williams and Wilkins (2004) we find some
statistical information about head trauma from tonic or atonic seizures aas
seen in Lennox-Gastaut syndrome. Like the second edition, it devotes an

enitire chapter to the Lennox-Gastaut syndrome, In a separate chapier on
page 350, it has the paragraph I wish to quote:

Head traumas are more common in some children with atonic
or tonic seizures, in whom this may represent a major problem.
Skull and face protection is essential in such cases. However,
very serious injuries are uncommon, Of the 12,626 seizures
associated with falls that were recorded in a c¢enter for children
and adolescents, 766 resulted in significant head injuries, with
422 requiring simple dressing and 341 requiring sutures. One
skull fracture and two intracranial hemorrhages were observed
(Russel(sic) -Jones and Shorvon, 1989).

The complete “Russel-Jones™ and Shorvon reference is Russell(sic) -
Jones DL, and Shorvon SD, 1989. “The frequency and consequences of
head injury in epileptic seizures.” J Neurol Neurosurg Psychiatry
52:659-662. Ihave not read this article yet. (If I did, maybe I would find
out how to “spel” the first author’s name,)

This is a very specific documentation of the severity of the injuries which
the Lennox-Gastaut syndrome can produce. One thing about that
quotation is somewhat misleading. “Twelve thousand six hundred twenty
six seizures” seems like a huge number, but, at that rate, a child who was
having several dozen seizures per day might well have a skull fracture or
subdural hematoma ever few years.
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The Gomez Case is Not Quite Without Precedent — Colorado v.Evers
And Evers,

Dr. Harry L. Wilson is a pediatric pathologist who lives in El Paso, He
was living in Denver when he and the late Dr. Robert H. Kirschner of
Chicago wrote the chapter on the pathology of fatal child abuse in Child
Abuse, Medical Diagnosis and Management (1994, Lea & Febiger) edited
by Dr. Robert M. Reece of Boston (more recently Norwich, Vermont).
After he moved to El Paso, he and Dr. Kirschner wrote a similar chapter
for the second edition, edited by Dr, Reece and Dr. Ludwig of
Philadelphia (2001, Lippincott, Williams and Wilkins).

In the spring of 1999, Ilearned of a couple (Dennis and Sandra Evers)
who lived in Durango, Colorado, facing homicide charges in the death of
their foster daughter, Roberta. The prosecution insisted that they were
overly rigid moralists who had applied restraints to Roberta’s wrists at
bed-time to discourage her from masturbating. During the night she was
overcome with vomiting, The restraints, according to the prosecution,
prevented her from clearing her throat, and she inhaled massive amounts
of vomitus into her lungs and died of pulmonary edema and pneumonia.
The cause of death, according to the prosecution, was positional asphyxia,
the manner of death was homicide. The defendants countered that the girl
was using knives and scissors as phallic substitutes, and they did not feel
that their objection to this kind of behavior could be dismissed as pure
moralism.

I am still uncertain as to why I was able to base a diagnosis of Lennox-
Gastaut syndrome on only that amount of information, I was certain of
one thing, however, and that was that I would never be able to sell the
diagnosis to a pediatric neurologist.

I was so intrigued that I made a special tip to Durango to see if T could
pick up some grist for my mill. (Please bear in mind that Rafael was not
even born yet.) My attempt to find supporting evidence for the diagnosis
was a total failure, The closest anyone could come to giving me
information about anything the least bit like myoclonic-atonic seizures
causing traumatic drop-attacks were some reports from the local police.
The comments I got from the couple were something like “You know
how the police always exaggerate things.” (My reply was “Whose side
are you on?”)

000079



Page 16 of 26 Affidavit —~ demand for pediatric neurology input for Gomez case 8/18/04

I did learn, however, that the trial had already been held. They had been
convicted of non-fatal abuse (for which they served a few months’ prison
time) but cleared of all homicide charges through the testimony of a
certain Dr. Harry L. Wilson of El Paso.

I was a rather slow study. It was a full month after that when I suddenly
realized that the defense expert had been none other than Dr, Kirschner’s
co-author in the writing of the chapter on the pathology of fatal child
abuse in the Reece text. (I had already met Dr. Reece and Dr. Kirschner
but had not yet met Dr, Wilson.)

b 20, YRR § §

Pr-Wilson-neverreplied-whenT-wrote-to-him—However; two and a half
years later, Dr. J. Thomas Stocker of Bethesda, Maryland advised me that
Dr. Wilson would spend a day at a conference he was presenting which I
was already signed up to attend, Dr. Stocker introduced me to Dr. Wilson
and I showed him a copy of a manuscript which had been rejected as
being too controversial (“We’d get sued if we published anything like
that!”) in which I expressed amazement that Dr. Wilson would be able to
diagnose status epilepticus purely on the basis of aspiration of vomitus.
Dr. Wilson looked at my manuscript and said “This is not right.”
Something told me to refrain from any vituperative reply and simply ask
for an explanation. Dr. Wilson then totally flabbergasted me by telling
me that Roberta was a known epileptic and a registered patient in an
epileptic clinic. He then proceded to describe her seizures in terms
virtually identical to those I quoted from Niedermeyer, Aicardi, and
Leach, and, on the basis of those descriptions, I was able to tell Dr.
Wilson that Roberta most definitely did have Lennox-Gastaut syndrome —
which, of course, Dr. Wilson had never heard of before.

One thing seemed certain; What Dr, Wilson described to me were
definitely myoclonic—atonic seizures (see my quote from Niedermeyer
and Leach). Nothing he said to me was in any way suggestive of grand
mal seizures (the kind one ordinarily thinks of when thinking of
epilepsy). Later, I contacted Dennis and Sandra Evers, but they still
insisted that there was nothing in her record the least bit suggestive of any
kind of epilepsy. I still have not figured it out. I mentioned it to Dr.
David Chadwick of San Diego at one of his child abuse conferences. He
said he was a good friend of Dr. Wilson and had a very high opinion of
his ability. He also said that when abused and molested children are
shunted from one foster home to another 1t is not unusual for some of
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their medical records to fail to follow them. Another thing he told me
was that children do not aspirate their vomitus just because someone
applies restraints to their hands at bed time. They simply do not aspirate
their vomitus unless they have some sort of neurological abnormality —
such as convulsive status epilepticus.

My background and qualifications.

Mr, Moser (Maribel’s lawyer) has requested that I include a curriculum vitae. The
authority for my statements is based not on my own erudition but on the quality of the
references I have cited. My CV is distinctly unimpressive compared to those of two

of-the-witnesses-for-the-defense-in-Massachusetis-versus-Louise-Woodward-in-the
death of Matthew Eappen. Dr. Ayub Ommaya and Dr. Jan Leetsma have absolutely
fabulous CVs. Nevertheless, I do not believe that Louise Woodward is innocent and
neither does Dr. Kenneth Feldman. (Yes, that last statement is part of this affidavit.
If Dr. Feldman were to state that he believes that Louise Woodward is innocent that
would be evidence of perjury on my part. Of course he may have changed his mind
since I last heard him mention the subject, but I doubt it.)

I received my M.D. degree in 1957 from the University of Colorado
School of Medicine in Denver. 1 interned at St. Anthony Hospital in
Denver (1957-58) and then served a two-year preceptorship in General
Practice at the Group Health Cooperative in Seattle. I then served almost
thirty years on the Group Health Medical Staff in the General Practice -
Primary Care — Family Practice department until a hypertensive crisis
forced a disability retirement in 1987. Our department received
rudimentary in-service training in child abuse, and I did initiate one abuse
report on a child [ saw in the emergency room with suspicious bruises. I
once served as an expert witness for the plaintiff in a spousal abuse case,
and once as an expert witness for the defense in a Labor and Industry case
when my patient was the plaintiff (the defendant, for whom I testified,
was the State of Washington). During my years in practice, epilepsy was
a very good reason for referring the patient to a neurologist as fast as
possible. Ibelieve one of my patients had been afflicted with Lennox-
Gastaut syndrome as a child. The neurologist to whom [ referred him
expressed his gratitude by saying “Hey look, Carl; not every undesirable
citizen in the world has a neurological problem.” (I now believe that this
is part of the general picture of Lennox-Gastaut syndrome.

Farrell of the University of British Columbia states that children with
Lennox-Gastaut syndrome are aggressive; they have short attention span
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and poor impulse control. They have poor social skills and may have a
lot of trouble adjusting to school and social situations. My patient even
confessed to me that he had stolen his medical record from Harborview
Hospital. Today, that strikes me as consistent with the general Modus
Operandi of the disease. If they are more likely to get bitten or otherwise
abused than normal children, things like that might suggest the reason.)
That was back in the 1960s and I do not believe the Lennox-Gastaut
syndrome had even received a name by that time.

In the early 1980s, a pediatrician (Dr. Andrew Biles) and I became
involved in the care of a family in whom the infant had Menke’s Kinky
Hair syndrome. Dr. Biles had initially reported it as a case of severe child

abuse witli major icad injuries, possible blindness, mental retardation,
multiple long-bone fractures in different stages of healing with
superabundant callus formation. Then one day, he put his hand on the
infant’s head and noticed that the child had the kinkiest hair he had ever
encountered in his career. He started asking the experts if they were
aware of any kinky hair syndromes, and was told to draw blood for a
serum ceruloplasmin level. The report came back absolutely zero; the
child simply did not have any copper at ail in his blood. I believe that Dr.
Biles’ astute observation saved the parents from a murder conviction
when the child died. Dr. Biles tells me that, back in those days, Menke’s
Kinky Hair syndrome was as controversial as Lennox-Gastaut syndrome
is today. I do not know if Dr. Feldman has ever heard anything about
Lennox-Gastaut syndrome except what he has heard from me, but I am
willing to bet he knows everything there is to know about Menke’s Kinky
Hair syndrome.

The medical journals I read regularly are the American Journal of
Forensic Medicine and Pathology (Lippincott Williams and Wilkins with
Dr, Vincent DiMaio as editor in chief) and The Quarterly Update
(published by the Massachusetts Society for the Prevention of Cruelty to
Children, edited by (Executive Editor) Robert M. Reece.) I do read other
journals, but usually only when there is a specific article I wish to read. I
also do reading in the following textbooks (which are listed in the
bibliography):

Engel (Jerome j) and Pedley (Timothy A) editors Epilepsy,.a comprehensive
textbook 1997, Lippincott-Raven , Philadelphia, New York

Reece & Ludwig (editors) Child Abuse, Medical Diagnosis and Management (2™ ed,
2001 Lippincott, Williams & Wilkias.
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Reece (1% ed)

Niedermeyer, Ernst: The Epilepsies, Diagnosis and Treatment, 1990, Urban &
Schwarzenberg)

O’Donchoe
Aicardi (2™ edition)
Aicardi (3™ edition)

Helfer & Kempe - 4th edition

Helfer-& Kempe;-& Krugman;5™-edition
Engel & Pedley

Browne and Holmes

Wyllie

J Hume Adams (Greenfield’s Neuropathology)

Bibliography, references, and notes:

Adams, J. Hume and Miller, J.D., "Pathophysiology of Raised Intracranial Pressure"
Chapter 2 in (Adams & Duchen, editors) Greenfield's Neuropathology Fifth edition,
1992, Oxford University Press, New York.

(On page 84, he describes the complication of "external herniation" which can result
when open craniectomy is done for intracranial hypertension. This happened to Kayla
Erlandson, only it was not called a "complication!")

Adams, J. Hume "Head Injury" Chapter 3 ( Greenfield's Neuropathology, Fifth edition,
1992.) States (page 115 and 142) that apparently trivial injury can produce subdural
haematoma and post traumatic convulsions, especially in young children.
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Greenfield’s Neuropathogy See Adams, J. Hume. A sixth edition came out in 1997. 1t
does not have the head injury chapters by Adams and others but does include more about
neoplasms of the central nervous system. It also includes about a dozen lines of print on
the Lennox-Gastaut syndrome, which the 5% edition did not mention,

Helfer, R.E. and Kempe, R.S. The Battered Child 4th Edition 1987 The University of
Chicago Press, Chicago and London

(Brandt F. Steele, “Psychodynamic and Biological Factors in Child Maltreatment”) in
Mary Edna Helfer/Ruth 8. Kempe/Richard D. Krugman (editors) The Battered Child
fifth edition 1997, the University of Chicago Press,

Holmes, Gregory L.
See also Browne
See also Engel & Pedley

Tracy Johnson, quoting Dr. Gregory Holmes of the Harvard U Medical School neurology
departmind on page A9, Seattle P-1 of April 9, 2001 (http.//seatilep-

i.owsource com/local/17848 _crusade09.shiml).

Hymel (Kent P.) , Bandak (Faris A.), Partington, (Michael D.), Winston, (Ken R.).
"Abusive Head Trauma? A Biomechanical Approach," Child Maltreatment Vol 3
number 2, May 1998, pp 116-128 (1 1 6~ 1 2 8).

Hymel and Spivak — Chapter one in the second (2001) edition of Child Abuse, Medical
Diagnosis and Mangement (Reece and Ludwi

Tkeno, Tomoyasu; Shigematsu, Hideo; Miyakostti, Masako,; Ohba, Akira; Yagi, Kazuichi;
and Seino, Masakazu: "An Analytic Study of Epileptic Falls" in Epilepsia 36(6):612-621
1985 Raven Press, New York. From the National Epilepsy Center, Shizuoka Higashi
Hospital, Shizuoka, Japan,

Johnson, see Holmes.

Karbowski see Niedermeyer, 1987,

Kempe — see Helfer and | 0000 8 4
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Kleinman, Paul K., ed Diagnostic Imaging of Child Abuse second edition 1998 second
edition 1998, Mosby. Page 317 in the chapter on head injury by Kleinman and Dr.
Patrick Barnes, has an entry on hyperemic brain swelling which I believe was the direct
cause of the death of Kayla Erlandson and may well have caused the death of Rafael
Gomez.

Krugman, see Helfer and

Leach Penelope Your Growigg_ghild from Babvhood to Adolescence 1991, Alfred
Knopf, New York. This is a new edition of The Child Care Encyclopedia, 1984, also

published-by-Alfred-Knopf:

Levin, Alex V. “Ocular Manifestations of Chlld Abuse” in Chapter 3 Reece, 2001 q.v.

Levin, Alex V. "Retina Haemorrhages and Child Abuse” in David T. :Recent Advances
in Paediatrics 2001, 151-219, London: Churchill Livingstone

Dr. Levin occupies a mid-position between those who say that all retinal hemorrhages
represent clild abuse and those who say that they signify only elevated intracranial
pressure and have nothing to do with child abuse. All those involved in questions about
child abuse should be familiar with his views regardless of whether or not they agree with
them.

I have mailed to Dr. Levin a photocopy of the drawing of Kayla’s retinal hemorrhages
from her hospital chart (April 25, 1991). He replied that, if there is going to be a new
trial, he would appreciate the privilege of presenting his opinions simultaneously to both
prosecution and defense so neither side gets blindsided.

My reaction to this is that, if he testifies for the defense, his testimony will probably
reflect the two references listed under his name above. If he testifies for the prosecution,
I would recommend to the defense lawyer that those references be used for cross-
examination,

McQuillen, James B, and McQuillen, Eleanor M. and Morrow, Paul "Trauma, Sport and

Malignant Cerebral Edema.” in American Journal of Forensic Medicine and Pathology,
Vol 9, Number 1, 1988 pages 12 - 15.

(IV valium is not mentioned as a precipitator of malignant cerebral edema but going over
moguls in a downhill ski race and running interference in a foot ball game are described.)

Dr. James is a neurclogist and neuropathologist. Dr. Eleanor is a forensic pathologist
who has served as Chief Medical Examiner for the State of Vermont.)
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I met the McQuillens in San Francisco in 1998, When I told Dr. James McQuillen about
Dr. Reece and the subdural hematomata in institutionalized children with apparently non-
inflicted head injuries, he replied that he had personally seen it happen in children with
Lennox-Gastaut syndrome. Unlike Dr. Reece, he seemed to be quite familiar with that
disease. Dr. James B, McQuillen is no longer living but his remarks about subdural
hematoma in children with Lennox-Gastaut syndrome are amply confirmed by the quote
from Dr, Gregory Holmes in the story by Tracy Johnson. I am not at all sure that [ see
any conflict between Dr. McQuillen’s views on retinal hemorrhages and those of Dr.
Alex Levin.

I met Dr. Paul Morrow in February 2003 at a meeting in Chicago. I showed him the
paragraph on “Hyperemic brain swelling” on page 317 of the Kleinman text and asked
him if that was the same thing that he and the McQuillens referred to as “Malignant

cerebral edema:” —He answered i the affirmative.

Niedermeyer, Ernst: The Epilepsies, Diagnosis and Treatment, 1990, Urban &
Schwarzenberg, Baltimore, Munich

Niedermeyer, Ernst; and Degan,Rolf: The Lennox-Gastaut syndrome, Proceedings of a
Symposium Held in Bad Kreuznach, Federal Republic of Germany, September 17-19,
1987, Alan R. Liss, Inc., New York. It is currently out of print but I have a copy.

Prior, P.F., MacLaine, G.N., Scott, D.F., and Laurance , B.M. 1972 "Tonic Status
Epilepticus Precipitated by Intravenous Diazepam in a Child with Petit Mal Status",
Epilepsia (Amsterdam) 13:467-472.. This article has been quoted in every issue of
Physicians Desk Reference between 1977 and 2002 inclusive. “Injectable Valium,Roche”
did not have an entry for 2003 or 2004. Prior was quite well aware that his pat8ient had
Lennox-Gastaut syndrome but PDR never did catch on. No one understands why
intravenous Valium can precipitate tonic status epilepticus in children with Lennox-
Gastaut syndrome (within sixty seconds, according to Tassinari, ) but these reports are
quoted in virtuallyi every current textbook of epilepsy. (The O’Donchoe text quotes
Bittencourt rather than Tassinari or Prior but, in spite of the fact that we have no idea why
it happens, it most definitely does happen. Tt probably causes death only on rare
occasions, but, in the Erlandson case, it appears to have precipitated hyperemic brain
swelling which, according to Kleinman and Barnes, carries a fifty per cent mortality rate,
unless it is treated with “early and aggressive therapy (Kleinman and Barnes, page 317.).
Bruce and his associates claim a virtually one hundred per cent success rate (if the child
is still talking when admitted to the hospital) using vigorous hyperventilation. In 1981,
Bruce was opposed to the use of mannitol which other workers seem to like, He may
have changed his mind since then.
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Reader’s Digest January 1994, “News from the World of Medicine” where we read that a
child with Lennox-Gastaut syndrome can have up to 200 seizures per hour and that there
are fifty thousand afflicted children in the United States alone.

Steele, Brandt F.: “Psychodynamic and Biological Factors in Child Maltreatment™) in
Mary Edna Helfer/Ruth 8. Kempe/Richard D. Krugman (editors) The Battered Child,
fith edition 1997, the University of Chicago Press.

Tassinari, C.A., Dravet, C., Roger, J.,, Cano, J.P, and Gastaut, H. 1972. "Tonic Status
Epilepticus Precipitated by Intravenous Benzodiazepine in Five Patients with Lennox-
Gastaut syndrome." Epilepsia (Amsterdam) 13:421-435 (Diazepam caused the tonic
status within 60 seconds in four patients. but Nitrazepam took 11 minutes.) 220 patients,
359 injections (diazepam 4 out of 268, nitrazepam one out of 23).. Kayla had received 6

mgrectal valiumat11720; some 17 minttes before her first IV valium.

Wyllie, Elaine (ed.). The Treatment of Epilepsy; Principles and Practice 1993 Lea &
Febiger, Philadelphia, London) Page 447 - reference to Aicardi syndrome
incompatibility with Lennox-Gastaut syndrome.

See also Farrell

Appendix

Denton, Scott and Mileusnic, Darinka. Delayed Sudden Death in an Infant Following an
Accidental Fall, (4 Case Report with Review of the Literaiure). American Journal of
Forensic Medicine and Pathology 2003;24-4:371-376 1 was a bit surprised that neither
hyperemic brain swelling nor “malignant cerebral edema” was mentioned since I think it
rather obvious that this is an example. Perhaps the “doubting Thomases” might claim
that there was a second injury inflicted by the mother at the last moment. The child was
only 9 months old at the time. Dr. Leetsma might say that was old enough for massive
DAl in the dorsolateral quadrants of the rostral brain stem to be diagnosed even if death
took place within an hour of the fresh injury (precluding microscopic diagnosis). Dr.
Mary E. S. Case might disagree. '

I have some more to say about this article. It was discussed at the “Oscars” session at
San Diego by Dr. Carole Jenny and Dr, Robert M. Reece. Some of the most highly
regarded main-stream child abuse experts in the world were present there. Guess the
name of the only person present to suggest that the mother and grandmother who were
with the child when the rapidly fatal malignant cerebral edema struck might have been
more accomplished liars than they were given credit for being. It happened to be Yours
Truly. A number of the True Believers among the child abuse experts expressed their
unhappiness at being proved wrong, but the article was so well written that none dared
challenge it.
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There are several differences between this case and the Erlandson case. In the first place,

the child was so young as to make Lennox-Gastaut syndrome highly improbable

(although not quite impossible.). In the second place, Kayla’s “lucid interval” after the

toilet bowl incident, was not more than 2-3 hours at the outside (although if the subdural

hematoma was the result of the water bottle incident of April 10 rather than the toilet

bowl incident of April 24, it would have been a two-week lucid interval, during which

Kayla was fully as lucid as the child in the Denton article. In the third place, Kayla was

not nearly as lucid as the child in the article during this interval. Mrs.Erlandson

described her condition (starting shortly after they left the Lipinski-McKinley home) in

terms I find impossible to distinguish from Dr, Niedermeyer’s deseription of atypical

absence status on page 197 of the 1990 text. This would not have masked total loss of

consciousness lasting as long as a few minutes, but concussion manifested by nothing

more than confusion and/or amnesia might have been virtually undetectable against the

background of atypical absence status, If the Denton-Mileusnic case represents the :

—exception-that-proves-therule; T-would-hardly-say Kayla*scaserepresemsanything
significant in the way of an “exception.” ‘

I mentioned the article when I was attending a workshop on shaken baby syndrome at the
Dallas conference of the American Academy of Forensic Science in February 2004, 1
was somewhat surprised to discover that both the authors (Denton and Mileusnic) were
present at that workshop. Since they had been rather sharply criticized for that article, I
think they were both rather grateful for my account of how well that article had been
received at San Diego. (I decided not to tell them that T had been its only critic.)

TS T
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The preceding twenty five pages of text are
included in my statement that I declare

under the penalties of perjury that they are,
without exception, true and correct to the
best of my knowledge and belief. b/:‘
Subscribed and sworn today on this 1% &
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SUSAN L. MYERS
Notary Public, State of Ohio
My Commission Expires Nov 13 2005
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Fatal Pediatric Head Injuries Caused by Short-Distance Falls

John Plunkett, M.D.

Physicians disagres on several issues regarding head in-
jury in infants and children, including the potential le-
thality of a short-distance fall, a lucid interval in an ul-
timately fatal head injury, and the specificity of retinal
hemorrhage for inflicted trawma. There is scant objective
evidence to resolve these questions, apd more informa-
tion is needed. The objective of this study was to deter-
mine whether there are witnessed or investigated fatal
short-distance falls that were concluded to be accidental

Many physicians believe that a simple fall can-
not cause serious injury or death (1-9), that a lucid
interval does not exist in an ultimately fatal pediat-
ric head injury (7-13), and that retinal hemorrhage
is highly suggestive if not diagnostic for inflicted
trauma (7,12,14-21). However, several have ques-
tioned these conclusions or urged caution when in-

The author reviewed the January 1, 1988 through June
30, 1999 United States Consumer Product Safety Comn-
tnission database for bead njury associated with the use
of playground equipment. The author obtained and re-
viewed the primary source data (hospital and emergency
medical services' records, law enforcement reports and
cotoner or medical examiner records) for all fatalities in-
volving a fall.

.~ The results revealed 18 fall-related head injury fatalj-
ties in the database. The youngest child was 12 months
old, the oldest 13 years, The falls were from 0.6 to 3 me-
ters (2-10 feet). A noncaretaker witnessed 12 of the 18,
and 12 had a lucid interval. Four of the six children in
whom funduscopic examination was documented in the
medical record had bilateral retinal hemorrhage. The
author concludes that an infant or child may suffer a fatal
head injury from a fall of less than 3 meters (10 feet),
The injury may be associated with a lucid interval and
bilateral retinal hemorrhage.

Key Words: Child abuse—Head injury--Lucid interval—
Retinal hemorrhage—Subdural hematoma,

Manuscript received April 10, 2000; revised September 15,
2000; accepted September 24, 2000,

From the Departments of Pathology and Medica! Education,
Regina Medical Center, 1175 Nininger Road, Hastings MN
55033, U.S.A; Email: plunketij@reginamedical.com.

terpretiag head injwry in & child (15,22-28). This
controversy exists because most infant injuries oe-
cur in the home (29,30), and if there is hisiory of a
fall, it is usnally not witnessed or is seen only by
the caretaker. Objective data are needed to resolve
this dispute. It would be helpful if there were a da-
tabase of fatal falls that were witnessed or wherein
medical and law enforcement investigation une-
quivocally concluded that the death was an acci-
dent, .

The United States Consumer Product Safety
Commission (CPSC) National Injury Information
Clearinghouse uses four computerized data sources
(31). The National Electronic Injury Surveillance
System (NEISS) file collects current injury data ag-
sociated with 15,000 categories of consumer prod-
ucts from 101 UL.S, hospital emergency depart-
ments, including 9 pediatric hospitals, The file is a
probability sample and is nsed to estirnate the num-
ber and types of consumer product-related injuries
each year (32). The Death Certificate (DC) file is a
demographic summary created by information pro-
vided to the CPSC by selected U.S. State Health
Departmments. The Injury/Potential Injury Incident
(IR) file contains surmunaries, indexed by consumer
product, of reports to the CPSC from consumers,
medical examiners and coroners (Medical Exam-
iner and Coroner Alert Project [MECAP]), and
newspaper accounts of product-related incidents
discovered by local or regional CPSC staff (33).
The In-Depth Investigations (AI) file contains
summaries of investigations performed by CPSC
staff based on reports received from the NEISS, DC
or IR files (34). Thé Al files provide details about
the incident from victim and witness interviews,
accident reconstruction, and review of law en-
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forcement, health care facility and coroner or
medical examiner records (if a death occurred).

METHODS

Ireviewed the CPSC, DC, IR, and AT files for all
head and neck imjuries involving playground
equipment recorded by the CPSC from January 1,
1988 through June 30, 1999, There are 323 entries
in the playground equipment IR file, 262 in the Al
file, 47 in the DC file, and more than 75,000 in the
NERISS file. All deaths in the NEISS file generated
an IR or AT file. If the file indicated that a death
had occurred from a fall, I obtained and reviewed
each original source record from law enforcement,
hospitals, emergency medical services (EMS), and
coroner or medical examiner offices except for one
autopsy report. However, 1 discussed the autopsy
findings with the pathologist in this case.

P J. PLUNKETT

the highest point of the arc. Twelve of the 18 falls
were witnessed by a noncaretaker or were video-
taped; 12 of the children bad a lucid inferval (5
minutes—48 hours); and 4 of the 6 in whom fundu-
scopic examination was performed had bilateral
retinal hemotrhage (Table 1).

CASES

Case 1

This 12-month-old was seated on a porch swing
between her mother and father when the chain on
her mother’s side broke and all three fell sideways
and backwards 1.5 to 1.8 meters (5-6 feet) onto
decorative rocks in front of the porch. The mother
fell first, then the child, then her father. It is not
known if her father landed on top of her or if she
struck only the ground. She was unconscious im-

A

RESULTS

There are 114 deaths in the Clearinghouse data-
base, 18 of which were due to head injury from a
fall. The following deaths were excluded from this
study: those that involved equipment that broke or
collapsed, striking a person on the head or neck
(41); those in which a person became entangled in
the equipment and suffocated or was strangled
(45); those that involved equipment or incidents
other than playground (6 [including a 13.7-meter
fall from a homemade Ferris wheel and a 3-meter
fall from a cyclone fence adjacent to a play-
ground]); and falls in which the death was caused
exclusively by neck (carotid vessel, airway or cer-
vical spinal cord) injury (4).

The falls were from horizontal ladders (4),
swings (7), stationary platforms (3), a ladder at-
tached to a slide, & “see-saw”, a slide, and a retain-
ing wall. Thirteen occurred on a school or public
playetound, and five occurred at home. The data-
base is not limited to infants and children, but a 13-
year-old was the oldest fatality (range, 12 months—
13 years; mean, 5.2 years; median, 4.5 years). The
distance of the fall, defined as the distance of the
closest body part from the ground at the beginning
of the fall, could be determined from CPSC or law
enforcement reconstruction and actual measure-
ment in 10 cases and was 0.6 to 3.0 meters (inean,
1.3 + 0.77; median, 0.9). The distance could not be
accurately determined in the seven fatalities in-
volving swings and one of the falis from a hori-
zoptal ladder, and may have been from as little as
0.6 meters to as much as 2.4 meters. The maximum
height for a fall from a swing was assumed to be

Am J Forensic Med Pathol, Vol. 22, No, 1, March 2001

mediately " ENMS wascalled; shiewas taken to a 16~
cal hospital, and was ictal and had decerebrate
posturing in the emergency room. She was intu-
bated, hyperventilated, and treated with mannitol.
A computed tomography (CT) scan indicated a
subgaleal hematoma at the vertex of the skull, &
comminuted fracture of the vault, parafalcine sub-
dural hemorrhage, and right parietal subarachnoid
hemorrhage. There was also acute cerebral edema
with effacement of the right frontal homn and com-
pression of the basal cisterns, She had a cardiopul-
monary arrest while the CT scan was being done
and could not be resuscitated.

Case 2 .

A 14-month-old was on a backyard “see-saw”
and was being held in place by his grandmother.
The grandmother said that she was distracted for a
moment and he fell backward, striking the grass-
cavered ground 0.6 meters (22.5 inches) below the
plastic seat. He was conscious but crying, and she
carried him into the house. Within 10 to 15 minutes
he became lethargic and lmp, vomited, and was
taken to the local hospital by EMS personnel. He
was unconscious but purposefully moving all ex-
tremities when evaluated, and results of fundu-
scopic examination were normal, A CT scan indi-
cated an occipital subgaleal hematoma, left-sided
cerebral edema with complete obliteration of the
left frontal horn, and small punctate hemorrhages
in the left frontal lobe. There wag no fracture or
subdural hematoma. He was treated with mannitol;
his level of consciousness rapidly improved; and he
was extubated. However, approximately 7 hours
after admission he began to have difficulty breath-
ing, both pupils suddenly dilated, and he was re-
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TABLE L. Summary of cases
Lucid Retinat Subdurel
No. CPSC Noa. Age Sex Fall from Distance M/F  Witnessed interval hemorrhage hemarthage Autapsy Cause of death FP
1 DC9%i08013330 2mos F  Swing 1.5-1.8/5.0-6.0 No No NR - Yes +THF No Complex calvarial fracture  No
: with edema and
contusions
2  AIS90208HBC3088 14mos M  See-Saw 0.6/2.9 No 10-15 No No No Malignant cerebral edema No
minutes with herniation
3 IRF901036BA 17mes F  Swing 1.5-1.8/5.0-6.0 No No NR ¥es HIHF Yes Acute subdural hematoma Yes
with secondary cerebral
edema
4 AISZ2I00iHCC2263 20meos F Platform 1135 No 5-i¢ Bilateral Yes +IHF . Limited  QOccipital fracture with Yes
. minates multilayered A subdural/subarachnoid
hemorthage progressing
{o cerebral edema and
herniation
5* DC9312060651 23mes F  Platform 07023 Yes t0 minutes  Bilateral, NOS  [Yes Yes Acute subdural hematoma Yes
6 DC9451016513 Z6mos M Swing 0.9-1.81306-60 Yes Neo Bilateral Yes +IHE Yes Subdural hermatoms with Yes
) multilayered associated cerebral
edema
T OATROIZISHCC2094  3wvts M Plaform 0930 Yes G minntes  NR Yes Ne Acutc cercbral cdema with Mo
. herniation
8 ALSIO5SISHCC2182 3y F  Ladder 0.6/2.0 Yes 15 minutes N/R iYes Yes Complex calvarial fracture,  Yes
(autopsy onty) contusions, cerebral
edema with hernfalion
9 DC 9253024577 4 yes M Slde 2.1Y1.0 Yas 3 hours NR No Yes Epidural hematomna Yes
10  AI9207I0HWE40l4 Sys M  Horizental 2.1/7.0 No No NR Yes No Acute subdural hematoma Yes
ladder with acute cercbral
edema
11 AI960517THCCS5175 6yrs M Swing 0.6-2.4/20-30 No 10 minutes Neo ¥ es +HIHF No Acute subdural hematoma Yes
12 AIS70324HCC3040 6yis M Horizontal 3.0/10.0 . Yes 45 minutes N/R No Ne Malignant cerebral ederna Yes
ladder with hernialion
13 AIZSI229HCC3070 6yrs F  Horizontal 0.9/43.0 Yes i+ hour N/R Yes +IHF Yes Subdural and subarachngid ~ Yes
ladder . Liernorthage, cerebral
tnfarct, and edema
14 AIS30930HWES025 7 yrs M Horizontal 1.2-2.4/4.0-80 Yes 48 hours N/R Ne Yes Cerebral infarct secondary Yes
Jadder ) to carotid/vertebral arfery
thrombosis
15 AI970409HCCIO9 8 yrs F  Retaining 0.9/3.0 Yes 12+ hours NR es Yes Acute subdural hematoma Yes
wall {antopsy only)
16 AIB90621HCC3135 10yrs M Swing 0.9-1.5/3.0-3.0 Yes 1@ minutes  Bilateral Yes Yes Acuie subdural hematoma No
multilayered cordighous with an AV
malformation
17 AIS20428HCCI67] 121 F  Swing 0.9-1.8/3.0-6.0 Yes No N/R No Yes QOccipital fracture with Yes
extenstve contra-coup
contusions
18  AI8910IG6HCCISI1 13 y7s F Swing 0.6-1.8/2.0-6.0 Yes Ne NR Yes +1HF Yes Occipital fracture, subdural  Yes
hemorrhage, cerebral
cdema
*The original CT scan for case #7 and the soft tissue CT windows for case #5 could not be located and were unavailable for review.
CPSC, Consumer Products Safety Commission; Al, accident invgstigation; IR, incident report; DC, death cerlificate; M, male; F, female; Distance, the distance of the closest body part
from the ground at the start of the fall (see text); M/F= metersifcet; Witnessed, wilnessed by 2 noncaretaker ar videotaped; N/R, not recorded; {HF, including intethemispheric or falx; FP,
forensic pathologist-dirccled death investigation system
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intubated. A second CT scan demonstrated pro-
gression of the left hemispheric edema despite
medical management, and he was removed from
life support 22 hours after admission.

Case3 .

This 17-month-old had been placed in a baby
catrier-type swing attached to an overhead tree
limb at a daycare provider’s home. A restraining
bar held in place by a snap was across her waist.
She was being pushed by the daycare provider fo an
estimated height of 1.5 to 1.8 meters (5-6 feet)
when the snap came loose, The child fell from the
swing on its downstroke, striking her back and head
on the grassy surface. Sherwas immediately uncon-
scious and apneic but then started to breathe spon-
taneously. EMS took her to a pediatric hospital. A
CT scan indicated a large lefi-sided subdural he-

Case 5

A 23-month-old was playing on a plastic gym set
in the garage at her home with her older brother.
She had climbed the attached ladder to the top rail
above the platform and was straddling the rail, with
her feet 0.70 meters (28 inches) above the floor.
She lost her balance and fell headfirst onto a 1-cm
(3%-inch) thick piece of plush carpet remnant cov-
ering the concrete floor, She struck the carpet first
with her outstretched bands, then with the right
front side of her forehead, followed by her right
shoulder. Her grandmother had been watching the
children play and videotaped the fall. She cried af-
ter the fall but was alert and talking, Her grand-
mother walked/carried her into the kitchen, where
her mother gave her a baby analgesic with some
water, which she drank. However, approximately 5
minutes later she vomited and became stuporous.
EMS personnel airlifted her to a tertiary-care uni-

3

matoma-with-extension-to-the-interheruispheric-fiss
sure anteriorly and throughout the length of the
falx. The hematoma was surgically evacuated, but
she developed malignant cerebral edema and died
the following day. A post.mortem examination in-
dicated symmetrical contusions on the buttock and
midline posterior thorax, consistent with impact
‘against a flat surface; a small residual left-sided
subdural hematoma; cerebral edema with anoxic
encephalopathy; and uwncal and cerebellar tonsillar
herniation. There were no cortical contusions.”

Cased

A 20-month-old was with other family members
for a reunion at a public park. She was on the plat-
form portion of a jungle gym when she fell from
the side and struck her head on one of the support
posts, The platform was 1.7 meters (67 inches)
above the ground and 1.1 meters (42 inches) above
the top of the support post that she struck. Only her
father saw the actual fall, although there were 2
number of other people in the imumediate area, She
was initially conscious and talking, but within 5 to
10 minutes became comatose. She was taken to a
nearby hospital, then transferred to a tertiary-care
facility. A CT scan indicated a right occipital skull
fracture with approximately 4-mm of depression
and subarachnoid and subdural hemorrhage along
the tentorium and posterior falx. Funduscopic ex-
amination indicated extensive bilateral retinal and
preretinal hemorthage. She died 2 days later be-
cause of uncontrollable increased intracranial pres-
sure. A limited postmortemn examination indicated
an impact subgaleal hematoma overlying the frac-
ture in the mid occiput,

AmJ Forensic Med Pathol, Vol, 22, No. 1, March 2001

versity hospital. A CT 5can (ndicated a large Tight-
sided subdural hematoma with effacement of the
right lateral ventricle and minimal subfalcine her-
niation. {The soft tissue windows for the scan could
not be located and were unavailable for review.)
The hematoma was immediately evacuated. She
remained comatose postoperatively, developed
cerebral edema with herniation, and was removed
from life support 36 hours after the fall. Bilateral
retinal hemorrhage, not further described, was
documented in a funduscopic examination per-
formmed 24 hours after admission. A postmortem
examination confirmed the right fronfal scalp im-
pact injury. There was a small residual right subdu-
ral hematoma, a right parietal lobe contusion (sec-
ondary to the surgical intervention), and cersbral
edema with cérebellar tonsillar hernjation,

Case 6

A 26-month-old was on a playground swing be-
ing pushed by a 13-year-old cousin when he fell
backward 0.9 to 1.8 meters (3-6 feet), striking his
head on hard-packed soil. The 13-vear-old and sev-
eral other children saw the fall. He was immedi-
ately unconscious and was taken to a local emer-
geney rooin, then transferred to a pediatric hospital,
A CT scan indicated acute cerebral edema and a
smali subdural hematoma adjacent to the anterior
interhemispheric falx, A funduscopic examination
performed 4 hours after admission indicated exten-
sive bilateral retinal hemorrhage, vitreous hemor-
rhage in the left eye, and papilledema, He had a
subsequent cardiopulmonary arrest and could not
be resuscitated. A postmorterm examination con-
firmed the retinal hemorrhage and indicated a right
parietal scalp impact injury but no calvarial frac-
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ture, 2 “film” of bilateral subdural hemorrhage,
cerebral edema with herniation, and focal hemor-
rhage in the right posterior midbrain and pons.

Case 7

This 3-year-old with a history of TAR (thrombo-
cytopenia-absent radius) syndrome was playing
with other children on playground equipment at his
school when he stepped through an opening in a
platform. He fell 0.9 meters (3 feet) to the hard-
packed ground, striking his face. A teacher wit-
nessed the incident. He was initially conscious and
able to walk. However, approximately 10- minutes
later be had projectile vomiting and became coma-
tose, was faken to a local hospital, and subse-
quently transferred to a pediatric hospital. A CT
scan indicated a small subdural hematoma and dif-
fuse cerebral edema with uncal herniation, accord-
ing to the admission history and physical examina-

Case 9

A 4-year-old fell approximately 2.1 meters (7
feet) from a playground slide at a state patk, land-
ing on the dirt ground on his buttock, then falling to
his left side, striking his head. There was no loss of
consciousness, but his family took him to a local
emergency facility, where an evaluation was nor-
mal. However, he began vomiting and complained
of left neck and head pain approximately 3 hours
later, He was taken to a second hospital, where a
CT scan indicated a large left parietal epidural he-
matoma with a ridline shift. He was transferred to
a pediatric hogpital and the hematoma was evacu-
ated, but he developed malignant cerebral edema
with right occipital and left parietal infarcts and
was removed from the respirator 10 days later. A
postmortem examination indicated a small residual
epidural hematoma, marked cerebral edema, bilat-
eral cerebellar tonsiliar and uncal herniation, and

tion-(Fhe-original-CTreport-and-scan-could-not-be
located and were unavajlable for review.) His
platelet count was 24,000/mny’, and he was treated
empirically with platelet transfusions, although he
had no evidence for an expanding extra-axial mass.
Resuscitation was discontinued in the emergency
room.

Case 8

This 3-year-old was at a city park with an adult
neighbor and four other children, ages 6 to 10. She
was standing on the third step of a slide ladder 0.6
meters (22 inches) above the ground when she fell
forward onto compact dirt, striking her head. The
other children but not the adult saw the fall. She
was crying but did not appear to be seriously in-
Jjured, and the neighbor picked her up and brought
her to her parents’ home. Approximately 15 min-
utes later she began to vomit, and her mother called
EMS. She was taken to a local emergency room,
then transferred to a pediatric hospital. She was
initially lethargic but responded to byperventilation
and mannitol; she began to open ber eyes with
stimmlation and to spontaneously move all extremi-
ties and was extubated. However, she developed
malignant cerebral edema on the second hospital
day and was reintubated and hyperventilated but
died the following day. A postmortem examination
indicated a subgaleal hematoma at the vertex of the
skull associated with a complex fracture involving
the left frontal bone and bilateral temporal bones.
There were small epidura) and subdural hematomas
{not identifiable on the CT scan), bilateral “coutra-
coup” contusions of the inferior surfaces of the
frontal and temporal lobes, and marked cerebral
edema with uncal herniation.

hypusicenceptmlopathy. There was 7o identifiable
skull fracture,

Case 10

A S-year-old was apparenily walking across the
horizontal ladder of a “monkey bar”, part of an in-
terconnecting system of home-made playground
equipment in his front yard, when his mother
looked out one of the windows and saw him laying
face down on the ground and not moving, The
horizontal ladder was 2.1 meters (7 feet) above
compacted dirt, EMS were called, he was taken to a
local hospital, and then transferred to a pediatric
hospital. & CT scan indicated a right posterior temn-
poral linear fracture with a small underlying epidu-
ral hematoma, a S-mm thick acute subdural hema-
toma along the right temporal and parietal lobes,
and marked right-sided edema with a 10-mm mid-
line shift. He was hyperventilated and treated with
mannitol, but the hematoma continued to enlarge
and was surgically evacnated, However, he devel-
oped uncontrollable cerebral edema and was re-
maved from life support 10 days after the fall.

Case 11

A G-year-pld was on a playground swing at a pri-
vate lodge with his 14-year-old sister. His sister
heard a “thump”, turned around, and saw him on
the grass-covered packed earth beneath the swing,
The actual fall was not witnessed. The seat of the
swing was 0.6 meters (2 feet) above the ground,
and the fall distance could have been from as high
as 2,4 meters (8 feet). He was initially conscious
and talking but within 10 minutes became comatose
and was taken to a local emergency room, then
transferred to a tertiary-care hospital. A CT scan
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indicated a large left frontoparietal subdural he-
matoma with extension into the anterior interhemi-
spheric fissure and a significant midline shift with
obliteration of the left lateral ventricle, There were
no retinal hemorrhages. He was treated aggres-
sively with dexamethazone and hyperventilation,
but there was no surgical intervention. He died the
following day.

Case 12

This 6-year-old was at school and was sitting on
the top crossbar of a “monkey bat” approximately 3
meters (10 feet) above compacted clay soil when an
upreiated non-caretaker adult saw him fall from the
crossbar to the ground. He landed flat on his back
and initially appeared to have the wind knocked out
of him but was conscious and alert, He was taken
to the school nurse who applied an ice pack to a
contusion on the back of his head. He rested for

was being escorted back to class when be suddenly
collapsed, EMS was called, and he was transported
to a pediatric hospital. He was comatose on admis-
sion, the fundi could not be visualized, and a head
CT scan was interpreted as normal. However, a CT
scan performed the following morning approxi-
Imately 20 hours afier the fall indicated diffuse
cerebral edema with effacement of the basilar cis-
terns and 4th ventricle, There was no identifiable
subdural hemorrhage or calvarial fracture. He de-
veloped transtentorial herniation and died 48 hours
after the fall,

Case 13 .

This 6-year-old was playing on a school play-
ground with a 5th grade student/friend. She was
hand-over-hand traversing the crossbar of a “mon-
key bar” 2.4 meters (7 feet 10 inches) above the
ground with her feet approximately | meter (40
inches) above the surface. She attempted to slide
down the pole when she reached the end of the
crossbar but lost her grip and slid quickly to the
ground, striking the compacted dirt first with her
feet, then her buttock and back, and finally her
head. The friend informed the school principal of
the incident, but the child seemed fine and there
was 10 intervention, She went o a relative’s home
for after-school care approximately 30 minutes af-
ter the fall, watched TV for a while, then com-
plained of a headache and laid down for a nap.
‘When her parents arrived at the home later that
evening, 6 hours after the incident, they discoversd
that she was ihcoherent and “drooling”, EMS
transported her to a tertiary-care medical center. A
CT scan indicated a right parieto-occipital skull
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fracture, subdural and subarachnoid hemorrhage,
and a right cerebral hemisphere infarct. The infarct
included the posterior cerebral territory and was
thought most consistent with thrombosis or dissec-
tion of a right carotid artery that had a persistent
fetal origin of the posterior cerebral artery. She re-
mained comatose and was removed from the respi-
rator 6 days after adimission. A postmortem exami-
nation indicated superficial abrasions and contu-
sions over the scapula, a prominent right parieto-
temporal subgaleal hematoma, and a right parietal
skull fracture. She had a 50-ml subdural hematoma
and cerebral edema with global hypoxic or ische-
mic injury {“respirator brain”), but the carotid ves-
sels were normal.

Case 14
A T-year-cld was on the playground during
school hours playing on the horizontal ladder of a

approximatety-30-minutes-in-the-nurse?*s-office-and——*monkey-tar*-wiren e slipped and fell 172 7t5 24

meters (48 feet). According to one witness, he
struck hig forehead on the bars of the vertical lad-
der; according to another eyewitness he struck the
rubber pad covering of the asphalt ground. There
are conflicting stories as to whether he had an ini-
tial Joss of consciousness. However, he walked
back to the school, and EMS was called because of
the history of the fall. He was taken to a local hos-
pital, where evaluation indicated a Glaspow coma
score of 15 and a normal CT scan except for an oc-
cipital subgaleal hematoma. He was kept overnight
for observation because of the possible loss of con-
sciousness but was released the following day, He
was doing homework at home 2 days after the fall
when his grandmother noticed that he was stum-
bling and had shured speech, and she took him
back to the hospital. A second CT scan indicated a
left carotid artery occlusion and left temporal and
parietal lobe infarcts. The infarcts and subsequent
edema progressed; he had brainstem herniation,
and he was removed from life support 3 days later
(5 days after the initial fall). A postmortem exami-
nation indicated ischemic infarcts of the left parie-
tal, temporal, and occipital lobes, acute cerebral
cdema with hemiation, and thrombosis of the left
vertebral artery, Occlusion of the carotid artery,
suspected premortem, could not be confinmed.

Case 15

This 8-year-old was at a public playground near
her home with several friends her age. She was
hanging by her hands from the horizontal ladder of
a “monkey bar” with her feet approximately 1.1
meters (3.5 feet) above the ground when she at-
tempted to swing from the bars to a nearby 0.9-
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FATAL HEAD INJURIES WITH SHORT-DISTANCE FALLS 7

meter (34-~inch) retaining wall. She landed on the
top of the wall but then lost her balance and fell to
the ground, either to a hard-packed surface (one
witness) or to a 5.1-cm (2-inch) thick resilient rub-
ber mat (a second witness), striking her back and
head. She initially cried and complained of a head-
ache but continued playing, then jater went home.
Her mother said thar she seemed normal and went
to bed at her usual time. However, when her mother
tried to awaken her at approximately 8:30 the fol-
lowing moming (12 hours afier the fall) she com-
plained of a headache and went back to sleep. She
awoke at 11 a.m. and complained of a severe head-
ache then became unresponsive and had a seizure.
EMS took her to a nearby hospital, but she died in
the emergency room. A postmortem examination
indicated a right temporoparietal subdural hema-
toma, extending to the base of the brain in the mid-
dle and posterior fossae, with flattening of the gyri
and-narrowing-of-the-sulci—(The—presence—orab

,

(i;}!;./ ’

ot

sence of hernjation is not described in the autopsy
report.) There was no calvarial fracture, and there
was no identifiable injury in the scalp or galea,

Case 16

_ A 10-year-old was swinging on a swing at his
school’s playground during recess when the seat
detached from the chain and he fell 0.9 to 1.5 me-
ters (3-5 feet) to the asphalt surface, striking the
back of his head. The other students but not the
three adult playground supervisors saw him fall. He
remained conscious although groggy and was car-
ried to the school nurse’s office, where an ice pack
was placed on an occipital contusion. He suddenly
lost consciousness approximately 10 minutes later,
and EMS tock him to a local hospital. He had de-
cerebrate posturing when initially evaluated. Fun.
duscopic examination indicated extensive bilateral
confluent and stellate, posterior and peripheral pre-
retinal and subhyaloid bemorrhage. A CT scan
showed a large acute right frontoparietal subdural
hematoma with transtentorial herpiation. The he-
matoma was surgically removed, but he developed
malignant cerebral edema apnd died 6 days later. A
posttoortern examination indicated a right parietal
subarachnoid AV malformation, contiguous with a
small amount of residual subdural hemorrhage, and
cerebral edema with anoxic encephalopathy and
herniation. There was no calvarial fracture,

Case 17

A 12-year-old was at a public playground with a
sister and another friend and was standing on the
seat of a swing when the swing began to twist, She

lost her balance and fell 0.9 to 1.8 meters (3--6 feat)
to the asphalt surface, striking her posterior thorax
and occipital scalp. She was immediately uncon-
scious and was taken to a tertiary-care hospital
smergency room, where she was pronounced dead.
A postmortem examination indicated an occipital
impact injury associated with an extensive com-
mivuted oceipital fracture extending into both mid-
dle cranial fossa and “contra-coup” contusions of
both inferior frontal and temporal lobes.

Case 18

This 13-year-old was at a public playground with
& friend. She was standing on the seat of a swing
with her friend seated between her legs when she
lost her grip and fell backwards 0.6 to 1.8 meters
(26 feet), striking either a concrete retaining wall
adjacent to the playground or a resilient 5.1-cm (2-
inch) thick rubber mat covering the ground. She

gency first aid by a physician who was nearby
when the fall occurred. She was taken to a nearby
hospital and was purposefully moving all extremi-
tias and had reactive pupils when initially evalu-
ated. A CT scan indicated interhemispheric subdu-
ral hemorrhage and generalized cerebral edeina,
which progressed rapidly to brain death. A post-
mortem examination indicated a linear nonde-
pressed midline occipital skull fracture, subdural
hemorrhage extending to the occiput, contusion of
the left cerebellar hemisphere, bifrontal “contra-
coup” contusions, and cerebral edema.

DISCUSSION
General .

Traumatic brain injury (TBI) is caused by a force
resulting in either strain (deformation/unit tength)
or stress (force/original cross-sectional area) of the
scalp, skull, and brain (35-37). The extent of injury
depends not only on the level and duration of force
but also on the specific mechanical and geometric
properties of the cranial system under loading (38-
40). Different parts of the skull and brain have dis-
tinct biophysical characteristics, and calculating
deformation and stress is complex. However, an
applied force causes the skull and brain to move,
and aceeleration, the time required to reach peak
acceleration, and the duration of acceleration may
be measured at specific locations (36,41), These
kinematic parameters do not cause the actual brain
damage but are useful for analyzing TBI because
they are easy to quantify. Research in TBI using
physical models and animal experiments has shown
that a force resulting in angular acceleration pro-
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duces primarily diffuse brain damage, whereas a
force causing exclusively translational acceleration
produces only focal brain damage (36). A fall from
a countertop or table is often considered to be ex-
clusively translational and therefore assumed inca-
pable of producing serious injury (3,7-9). However,
sudden impact deceleration must have an angular
vector unless the force is applied only through the
center of mass (COM), and deformation of the
skull during impact must be accompanied by a vol-
ume change (cavitation} in the subdural “space”
tangential to the applied force (41). The angular
and deformation factors produce tensile strains on
the surface veins and mechanical distortions of the
brain during impact and may cause a subdural he-
matoma without deep white matter injury or even
unconsciousness (42-44),

Many anthors state that a fall from less than 3
meters (10 feet) is rarely if ever fatal, especially if
the distance is less_than_1.5 meters_(5-feet)-(l

6,8,9). The few studies concluding that a short dis-
tance fall may be fatal (22-24,26,27) have been
criticized becanse the fall was not witnessed or was
seen only by the caretaker. However, isolated re-
ports of observed fatal falls and biomechanical
analysis using experimental animals, adult human
volunteers, and models indicate the potential for
serious head injury or death from as little as a 0.6~
meter (2-foot) fall (48-52). There are limited ex-
perimental studies on infants (cadaver skull frac-
fure) (53,54) and none on living subadult nonhu-
man primates, but the adult data have been ex-
trapolated to youngsters and used to develop the
Hybrid I/IT and Child Restraint-Air Bag Interac-
tion (CRABI) models (55) and to propose standards
for playgronnd equipment (56,63). We simply do
not kmow either kinematic or nonkinematic limits in
the pediatric population (57,58).

Each of the falls in this study exceeded estab-
lished adult kinematic thresholds for traumatic
brain injury (41,48-52). Casual analysis of the falis
suggests that most were primarily translational.
However, deformation and internal angular accel-
eration of the skull and brain caused by the impact
produce the injury. What happens during the im-
pact, not during the fall, determines the outcome.

Subdural hemorrhage

A “high strain” impact (short pulse duration and
high rate for deceleration onset) typical for a fall is
more likely to cause subdural hemorrhage than a
“low strain” impact (long pulse duration and low
rate for deceleration onset) that is typical of a mo-
tor vehicle accident (42,61), The duration of decel-
eration for a head-impact fall against a nonyielding
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strface is usually less than 5 milliseconds (39,59-
61). Experimentally, impact duration longer than 5
milliseconds will not cause a subdural hematoma
unless the level of angular acceleration is above
1.75 % 10° rad/s* (61). A body in motion with an
angular acceleration of 1.75 x 10° rad/s® has a tan-
gential acceleration of 17,500 mvs® at 0.1 meters
{the distance from the midneck axis of rotation to
the midbrain COM in the Duhaime model). A hu-
man cannot produce this level of acceleration by
impulse (“shake”)} loading (62).

An injury resulting in a subdural hematoma iz an
mfant may be caused by an accidental fall
(43,44,64). A recent report documented the find-
ings in seven children seen in a pediatric hospital
emnergency room after an accidental fall of 0.6 to
1.5 meters who had subdural hemorrhage, no loss
of conscionsness, and no symptoms (44), The char-
acteristics of the hemorrhage, especially extension

been used to suggest if not confirm that the injury
was non-accidental (9,62,65-68). The hemorrhage
extended into the posterior interhemispheric fissure
in 5 of the 10 children in this study (in whom the
blood was identifiable on CT or magnetic reso-
nance scans and the scans were available for re-
view) and along the anterior falx or anterior inter-
hemispheric fissure in an additional 2 of the 10,

Lucid Interval

Disruption of the diencephalic and midbrain
portions of the reticular activating system (RAS)
causes unconsciousness (36,69,70), “Shearing” or
“diffuse axonal” injury (DAI) is thought to be the
primary biophysical mechanism for immediate
traumatic undonsciousness (36,71). Axonal injury
has been confirmed at autopsy in persons who had
a brief loss of consciousness after a head injury and
who later died from other causes such as coronary
artery disease (72). However, if unconscicusness is
momentary ot brief (“‘concussion’) subsequent de-
terioration must be due to a mechanism other than
DAL Apnea and catecholamine release have been
suggested as significant factors in the outcome
following head injury (73,74). In addition, the cen-
tripetal theory of traumatic unconsciousness states
that primary disruption of the RAS will not ocour
in isolation and that structural brainstem damage
from inertial (impulse) or impact (contact) loading
must be accompanied by evidence for cortical and
subcortical damage (36). This theory has been vali-
dated by magnetic resonance imaging and CT scans
in adults and children (75,76). Only one of the
children in this study (case 6) had evidence for any
component of DAL This child had focal hemor-
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FATAL HEAD INJURIES WITH SHORT-DISTANCE FALLS 9

rhage in the posterior midbrain and pons, thought
by the pathologist to be primary, although there
was no skull fracture, only “a film” of subdural
hemorrhage, no tears in the corpus callesum, and
no lacerations of the cerebral white matter (grossly
or microscopically).

The usual cause for delayed deterioration in in-
fants and children is cerebral edema, whereas in
adults it is an expanding exira-axial hematoma
(77). If the mechanism for delayed deterioration
(except for an expanding extra-axial mass) is veno-
spasm, cerebral edema may be the only morphol-
ogic marker. The “talk and die or deteriorate
(TADD)” syndrome is well characterized in adults
(78). Two reports in the pediatric literature discuss
TADD, documenting 4 fatalities among 105 chil-
tdren who had a lucid interval after head injury and
subsequently deteriorated (77,79). Many physicians
believe that a lucid Interval in an vltimately fatal
pediatric-head-injury-is-extremely-unlikely-or-does

not occur unless there is an epidural hematoma
(7,8,11). Twelve children in this study had a lucid
interval. A noncaretaker witnessed 9 of thess 12
falls. One child had an epidural hematoma.

Retinal hemorrhage

"~ The majority of published studies conclude that
retinal hemorrhage, especially if bilateral and pos-
terior or associated with retinoschisis, is highly
suggestive of, if not diagnostic for, nonaccidental
injury (9,14-21), Rarely, retinal hemorrhage has
been associated with an accidental bead injury, but
in these cases the bleeding was unilateral (80). It is
also stated that traumatie retinal hemorrhage may
be the direct mechanical effect of violent shaking
(15). However, retinal hemorrhage may be caused
experimentally either by ligating the central retinal
vein or its tributaries or by suddenly increasing in-
tracranial pressure (81,82); retinoschisis is the re-
sult of breakthrough bleeding and venous stasis not
“violent shaking” (15,83). Any sudden increase in
infracranial pressure may cause retinal hemorrhage
(84-87). Deformation of the skull coingident to an
impact non-selectively increases intracranial pres-
sure. Venospasm secondary to traumatic brain in-
Jjury selectively increases venous pressure. Either
mechanism may cause retinal hemorrhage irrespec-
tive of whether the trauma was accidental or in-
flicted. Further, retinal and optic nerve sheath hem-
orrhages associated with a ruptured vascular mal-
formation are due to an increase in venous pressure
not extension of blood along extravascular spaces
(81-83,88). Dilated eye examination with an indi-
rect opthalmoscope is thought to be more sensitive
for detecting retinal bleeding than routine exami-

nation and has been recommended as part of the
evaluation of any pediatric patient with head
trauma (89). None of the children in this study had
a formal retinal evaluation, and only six had fundu-
scopic examination documented in the medical rec-
ord. Four of the six had bilateral retinal hemor-
thage.

Pre-existing conditions

One of these children (case 16) had a subarach-
poid AV malformation that contributed to devel-
opment of the subdural hematoma, causing his
death. One (case 7) bad TAR syndrome (90), but
lis death was thought to be caused by malignant
cerebral edema not an expanding extra-axial mass.

Cerebrovascular thrombosis
Thrombosis or dissection of carotid or vertebral
arteries as a cause of delayed deterioration after

head or neck injuries is documented in both adults

and children (91,92). Case 14 is the first report of a
death due to traumatic cerebrovascular thrombosis
in an infant or child. Internal carotid artery throm-
bosis was suggested radiographically in an addi-
tional death (case 13) but could not be confirmed at
autopsy. However, this child died 6 days after ad-
mission to the hospital, and fibrinolysis may have
removed any evidence for thrombosis at the time
the autopsy was performed.

Limitations

1. Six of the 18 falls were not witnessed or were
seen only by the adult caretaker, and it is pos-
sible that another person caused the nomob-
served injuries.

2. The exdct height of the fall could be deter~
mined in only 10 cases. The others (7 swing
and 1 stationary platform) could have been
from as little as 0.6 meters (2 feet) to as much
as 2.4 meters (8 feet).

3. A minimum impact velocity sufficient to
cause fatal brain injury camnot be inferred
from this study. Likewise, the probability that
an individual fall will have a fatal outcome
cannot be stated because the database de-
pends on voluntary reporting and contractnal
agreements with selected U.S. state agencies.
The NEISS summaries for the study years es-

* timated that there were more than 250 deaths
due to head and neck injuries associated with
playground equipment, but there are only 114
in the files. Further, this study does not in-
clude other nonplayground equipment-related
fatal falls, witnessed or not witnessed, in the
CPSC database (32).

Am J Forensic Med Pathol, Vol. 22, No. 1, March 2001
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CONCLUSIONS

1, Every fall is a complex event. There must be a
biomechanical analysis for any incident in
which the severity of the injury appears to be
inconsistent with the history, The guestion is
not “Can an infant or child be seriously in-
jured or killed from a short-distance fall?” but
rather “If a child falls (x) meters and strikes
his or her head on a nonyielding surface, what
will happen?”

2. Retinal hemorrhage may occur whenever in-
tracranial pressure exceeds venous pressure or
whenever there is venous obstruction. The
characteristic of the bleeding cannot be used
to determine the ultimate cause,

3. Axonal damage is unlikely to be the mecha-
nism for lethal injury in a low-velocity impact
such as from a fall,

4._Cerebrovascular thrombosis or dissection must

be considered in any injury with apparent de-
layed deterioration, and especially in one with
a cerebral infarct or an unusual distribution for
cerebral edema. .

5. A fall from less than 3 meters (10 feet) in an
infant or child may cause fatal head injury and

-- may not cause immediate symptoms. The in-

jury may be associated with bilateral retinal
hemorrhage, and an associated subdural he-
matoma may extend into the interhemispheric
fissure. A history by the caretaker that the
¢hild may have fallen cannot be dismissed.
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APPENDIX

Newtonian mechanics involving constant accel-
eration may be used to determine the impact veloc-
ity in a gravitational fall. However, constant accel-
eration formulas cannot be used to calculate the
relations among velocity, acceleration and distance
traveled during an impact since the deceleration is

Am ] Forensic Med Pathol, Vol. 22, No. 1, March 2001

not uniform (45), This analysis requires awareness
of the shape of the deceleration curve, knowledge
of the mechanical properties and geometry of the
cranial system, and comprehension of the stress and
strain characteristics for the specific part of the
skull and brain that strikes the ground. A purely .
translational fall requires that the body is rigid and
that the external forces acting on the body pass
only through the COM, i.e., there is no rotational
component. A l-meter tall 3-year-old hanging by
her knees from a horizontal ladder with the vertex
of her skull 0.5 meters above hard-packed earth ap-
proximates this model. If she looses her grip and
falls, striking the occipital scalp, her impact veloe-
ity is 3.1 m/second. An exclusively angular fall also.
requires that the body is rigid. In addition, the rota-
tion must be about a fixed axis or a given point in-
ternal or external to the body, and the applied mo-
ment and the inertial moment must be at the identi-
cal point or axis. If this same child has a 0.5-meter

on the ground, again striking her occiput, her ap-
gular velocity is 5.42 rad/second and tangential
velocity 5.42 m/second at impact, The impact ve-
locity is higher than predicted for an exclusively
translational or external-axis angular fall when the
applied moment and the inertial moment are at a
different fixed point (slip and fall) or when the ini-
tial velocity is not zero (walking or rupning, then
trip and fall), and the vectors are additive. How-
ever, the head, neck, limbs, and torso do not move
uniformly during a fall since relative motion occurs
with different velocities and accelerations for each
component. Caleulation of the impact velocity for
an actual fall requires solutions of differential
equations for each simultaneous translational and
rotational motion (45). Further, inertial or impulse
loading (whiplash) may cause head acceleration
more than twice that of the midbody input force
and may be important in a fall where the initial im-
pact is to the feet, buttock, back or shoulder, and
the final impact is to the head (46-47).

The translational metion of a rigid body at con-
stant gravitational acceleration (9.8 m/s®) is calen-
lated from:

F=ma V=235 v=at

where F = the sum of all forces acting on the
body (newton), m = mass (kg), a = acceleration
(m/s?), v = velocity (m/s), s = distance (m) and t =
time (s).

The angular motion of a rigid body about a fixed
axis at a given point of the body under constant
gravitational acceleration (9.8 m/s% is calculated
from:
o= alt

M=o @@=V

000099

COM-and-has—a—mateh-sticl’fall-while-standing—— .



FATAL HEAD INJURIES WITH SBORT-DISTANCE FALLS 11

where M = the applied moment about the COM
or about the fixed paint where the axis of rotation
is located, T = the inertial moment about this same
COM or fixed point, & = angular acceleration
(radis™), @ = angular velocity (rad/s), r = radius
(m), v' = tangential velocity (m/s) and a' = tangen-
tial acceleration (m/s%).

The angular vetocity @ for a rigid body of length
L rotating about a fixed point is calculated from:

Yilyer = malllZ To=(1/3) ml.

where I, = the initial inertial moment, @ = angy-
tar velacity (rad/s), 1 = mass (kg), & = gravitational
acceleration (9.8m/57) and L = length,
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Addendum
This death was reported to and investigated by the CPSC after submission of the manuscript.

Case 19. A 7 year old boy was playing at a school playground, hanging by his hands from the
gymnastic rings of 8 wooden play structure with his feet approximately 30 inches above the
ground. Another child grabbed him by the legs, forcing lim to let go, and he fell face-first onto
7 inches of wood mulch, which had been placed on the playground surface the day before. The
fall was witnessed by several other children and adults. He seemed uninjured and continued
playing. However, 10-15 minutes later he complained of a headache and went to the school
nurse's office to lay down. He had a seizure and lost consciousness while in the office, was
transported to a local hospital, then transferred to a tertiary care children's hospital. A CT scan
indicated acute occipito-parietal subdural hemorrhage, extending along the tentorium and
posterior interhemispheric fissure. The hematoma was emergently evacuated, but he had a
cardiopulmonary arrest in the operating room and could not be resuscitated. A postmortem
examination indicated residual subdural hemorrhage at the base of the skull. He had ne impact
injury in his scalp, consistent with the history of a face-first fall, and had no identifiable facial
lacerations or abrasions, The neck and cervical spinal cord examination.were normal. The eyes

were not examined.,

John Plunkett, M.D.
September 12, 2000

000102



SCIENCE AND MEDICINE

)

EmmS\&

Is gene therapy ready for HIV/Ebola virus-derived viral vectors?

an investigation into the
Jesse Gelsinger, who died
while parthspating in a gene theapy

Wilson’s team created vectors that
incorporated various viral envelope
proteins and showed that a vector

trial, severaly tjticised
James Wilson, dir
of the Insdrute o
Gene  Therapy at
the  University of
Pennsylvania
(Philadelphia, PA,
USA)., The conto-
versy is revisited this
month with the publi-
cation of a paper by
Wilson's  laboratory
reporting the develop-
ment of an HIV-based
viral vector that camies
envelope proreing from
the Ebola virus.

Rights were not
granted to

Please refer
the printed jour-
nal,

containing envelope
proteins from the Zaire
strain of Ebola virus
was the most effective
trangducer of cultured
apical airway cells in
culture. Further in-
a. vitro experiments on
excised sections of
healthy human trachea
demonstrated  trang-

experiments
the vactor

Sclance Photo Ubrery
=
<2
=
[}
H
~

The group suggest
that the new vector,
EboZ, which efficiently transduces
intact aitway epithelium in vitto and
in vivo, may form the basis of an
effective gene therapy for cystc fibro-

Using Ebola envelope proteins

introduced into
tacheas of immuno
competent young mice—the animals
had high-levels of vector expression
by day 28, that persisted until at least
day 63 (Nar Biotech 2001; 19:

Ebola envelopes to achieve transduc-
tion of airway epithelium—rhe natural
target of Ebola infection-~is intrigu~
ing”, agrees Walther, bur he wams
thart safety concerns are undet-repre-
sented in the study. “At least one
experiment should have investgared
whether cell types other than epithe-
lial cells cau be infecied by the new
vecror”, he says. A scenario of effi-
cient but unwanted infection of other
tssues could nule out use of the vector
for human gene therapy, he adds.
Gaetano  Romano (Thomas
Jefferson University, Philadelphia,
PA, USA) also warns that a major
drawback of HIV-based vectors is the
seroconversion o HIV. He alsa
points out that insertion of the viral
vector into the genome of human cells
and possible recombination berween
rewroviridae-based vectors and human
endogenous retroviruses need to be
sidered. Inserrional mutagenesis

§is. "AT a ime when gene therapists,
the FDA, and many others in the field
are siruggling for restoration of public
confidence in gene therapy, one might
question the approach of creating a
‘strange bug’ instead of optimising the
known viral or even nonviral transfer
technologies”, says Wolfgang Walther
" (Max-Delbriick-Center for Molecular
Medicine, Berlin, Germany).

225-30).

“The EboZ vector consiruct serves
as a research ool and provides the
means to ask if there is a single epi-
tope in the Ebola virus envelope that
is critical for binding the receprors on
a respiratory epithelial cell”, stresses
Nelson A Wivel, deputy director of
the Institute of Gene Therapy in
Philadelphia. “The idea of employing

Accident or murder in children?

In 1948, there ware several well-
publicised tials of child carers
who were accused of killing children
in their care by shaking them.
Experts for the prosecution gave
gvidence that there were features of
the fatal event, and physical signs in
the children, that were diagnostic of
inflicted lnjury, although the evi-
dence underlying thelr assertions
was slight. Many observers, includs
ing The Lancet (1998; 352: 335),
expressed concern at this deficiency.

John Plunkett from the Regina
Medical Center, Hasrings MN, USA,
examined the records of the United
States Consumer Products Safety
Commission betwesn January, 1688,
and Jupe, 1999, to find the records of
children who died after shoxt falls
(0+6-3 m) from playground equip-
ment (4dm J Forensic Med Pathol
2001 22y 1-12). 18 children were
identified, aged 12 months to 13
years. Legal Investigatons con-
cluded that death was accidental in

all cases. A non-caretaker witnessed
12 of the accidents, and in the 13th
the fall was videotaped by the child's
grandmuother. .

Rights were not grant-
ed to include this
image in electronic

media. Flease refer to §
the printed journal, i
i
8
§
Ia retinal haemorrhage diagnostic?
“Many  physicians  beleve

that .. . a lucid interval does net
exist in an ultimately fatal paediatric
head injury®, says Plunkett, yet 12 of
the 18 children who died had a lucid
interval lgsdng from 5§ min to 48 h.
Four of the six children whose fundi
were examined had bilateral retinal

and the question of a clinfsg] tial is
very remote in owr thinkingay this
juncture”, says Wivel,

Hathryn Senlar

haernorrhages, which contradicts
the assumption, “that retinal haems-
arrhage is highly suggestive, if nat
diagnostic, of inflicted trauwma®,
The suthor’s conclusion that, “a
history by the caretaker that the
child may have fallen cannat be dis«
migsed”, is likely to echo through
courtrogoms for many years te come.
He is more forthright in person
about the issuer “I am genuinely dis-
tressed ac what medicine has done in
the arena of child abuse, Even a cur~
sory understanding of the biome-
chanics of brain wanma would have
predicted the results I was fortu~
nately able to document . . . It [the
publication] has already been
‘erashed’ by many paedirtricians
and ophthalmologists, and the jouxrs
nal was not mailed until last Friday
[Feb 233t It has even been suggested
that the videotape of the fatal short~
distance fall was fabricated,”

John Bignall

776
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Declaration Regarding Addition of Homicide by Abuse Charge
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SUPERIOR COURT OF WASHINGTON, GRANT COUNTY

STATE OF WASHINGTON,
Case No. 04-1-00312-4
Plaintiff,
DECLARATION OF ROBERT
2 MOSER
MARIBEL GOMEZ,
Defendant,
STATEMENT OF FACTS

On September 10, 2003, Rafael Gomez died at Sacred Heart Hospital in Spokane.
Following parallel dependency proceedings in Grant County Superior Court, the prosecutor
ultimately charged Maribel Gomez with Manslaughter 1 in May 2004,

The State now seeks to amend the information in this matter to include a charge of
Homicide by Abuse. RCW § 9.94A.515 ranks Manslaughter 1 as XI seriousness level Homicide

by Abuse is ranked XV seriousness level, the same rank as Murder 1. With Ms. Gomez’s

Robert A. Moser
Aftorney at Law
- 110 E, Broadway

Moses Lake, WA 98837
(509) 764-2355; fax (309) 764.5169
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offender score of zero, the standard sentencing range for Manslaughter 1 is 78 - 102 months; and

for Homicide by Abuse it is 240 - 320 months.

DI

(s

CUSSION

|

DEFENDANT OBJECTS TO AMENDMENT OF INFORMATION ON THE BASIS

THAT IT WILL PREJUDICE HER DEFENSE.

The deferidant will'be prejudiced by an amendment of the information because the
evidence necessary to an adequate defense is no longer available. The State will seek to
establish, and the defendant will need to defend against, allegations of abuse. An adequate

} defense will require highly specific evidence of observations by people who saw the mother and
child together.

Amendment of the information changes the complexion of the case. Adding a charge of
Homicide by Abuse introduces as an element that the defendant "previously engaged in a pattern
or practice of assault or torture of said child ..." RCW § 9A.32.055. The cause of death is no
longer the only issue. The entire course of the relationship between mother and chi]& is now at
issue.

Amendment of the information expands the amount of evidence at issue, Rafael Gomez
was a dependent of the State his entire life. The Department of Children and Family Services
was suspicious of a number of injuries sustained by Rafael. However, the Department affirmed

the safe environment of Maribel’s home and sent the child home twice. Putting the entire

Robert A. Moser

Atterney at Law
| 110 E. Broadway

Moses Lake, WA 98837 (0*0 ’@ 2@5’

i (509) 764-2355; fax (509) 764-5169



dependency and actions of the Department at issue suggests an increase of weeks at trial of
debating evidence.

The evidence necessary to adequately defend a charge of Homicide by Abuse has been
lost. A child abuse expert, which the defense has yet to retain, will interview the decedent’s
siblings, family friends, and state and local agents who observed the mother with the child. The
expeft will seek highly specific information as to mannerisms, reactions, and spoken words. As

yet, these witnesses have not been advised that they will be required to remember this

information, Rafael lived from five to three years ago. The memories of these witnesses will be

incotaplets The memories of witnesses will be incomplete to the point that the defense will not
have access to evidence it would have had access to at the time of Rafael’s death. The parties
will be limited to records made by the Department of Children and Family Services, The

defendant does not believe that an adequate defense can be prepared from this single source.

Submitted: dfawl Py gt

e ed W,

Robert Moser, WSBA # 32253
Attorney for Maribel Gomez

Robert A. Moser
Attorney at Law
110 E. Broadway

Moses Lake, WA 98837
(509) 764-2355; fax (509) 764-5169
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Washington State Office of Public Defense
Parent’s Representation Program

Parents Representation Program Standards
Of Representation

2009

“Change is possible when parents get the support they need”




Mission Statement

As an independent judicial branch agency, the Office of Public Defense’s mission is to
implement the constitutional and statutory guarantees of counsel and to ensure effective and
efficient delivery of indigent defense services funded by the state of Washington. The OPD
administers all state funded public defense programs including representation of indigent parents

who qualify for appointed counsel in dependency and termination cases, as provided in RCW
13.34.090 and 13.34.092.

Vision

The OPD Parents Representation Program seeks to provide high quality, effective representation
to indigent parents involved in dependency and termination of parental rights proceedings. As
both a counselor at law and advocate, the attorney strives to inform and advise the parent, protect

theparents™legal rights; including the Tightsto family autonomy, remedial services and visitation
and ardently pursue the case goals and outcomes as identified by the parent.

“The fundamental liberty interest of natural parents in the care, custody, and management of
their child does not evaporate simply because they have not been model parents or have lost
temporary custody of their child to the State. Even when blood relationships are strained,
parents retain a vital interest in preventing the irretrievable destruction of their family life.”

Supreme Court of the United States, Santosky v. Kramer, 455 U.S. 745 (1982).

Description of the OPD Parents Representation Program

The OPD Parents Representation Program contracts with private attorneys, law firms and public
defender agencies in program counties, to provide defense services to indigent parents involved
in dependency and termination of parental rights proceedings. Contract parent representation
attorneys are not employees of the OPD or the state of Washington and the OPD does not direct
an attorney’s actions, conduct or case strategies, as long as the attorney’s conduct is consistent
with the terms of the contract, court rules, state law and professional rules and standards. The
OPD sets manageable caseload limits, implements professional standards of practice and
provides access to expert services, independent social workers and case support services, so that
program attorneys can better assist their clients. The OPD Parents Representation Program is
established in 25 counties.

Parents Representation Program Standards of Representation
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1 General Duties

1.1 Role of Parent’s Counsel

The paramount obligation of dependency counsel is to provide effective and quality
representation to indigent parents at all stages of the dependency process. Counsel shall
advocate for the client’s goals and empower the client to direct the representation and
make informed decisions based on thorough legal counseling. Counsel shall not
substitute counsel’s judgment or opinions in those decisions that are the responsibility of
the client. Counsel shall also protect the parent’s rights including the right to services,
visitation and information and decision making while the child is in foster care.

1.2 Education, Training & Experience

Counsel must acquire sufficient working knowledge of all relevant federal and state laws,
regulations, policies, and rules. Understand child development principles, particularly the

importance-of-attachment and-bonding-and-the-effects-of-parental-separation-en-young
children; and have knowledge of the types of experts who can consult with attorneys
and/or testify on parenting, remedial services and child welfare issues. Counsel should
be familiar with the child welfare and family preservation services available in the
community and the problems the services are designed to address. Counsel should also
have a thorough understanding of the role and authority of the Division of Children and
Family Services and both public and private organizations within the child welfare
system. Counsel shall participate in trainings offered by OPD.

1.3 Continuity of Representation

It is expected that counsel of record shall continue to represent the client from the initial
court proceeding through all subsequent dependency and/or termination proceedings until
resolution and the case is closed.

1.4 Caseloads

The OPD caseload standard is 80 active cases at any given time, for a full time parents’
representation attorney. A program attorney should assure that adequate time is
dedicated to each case and that professional time spent on parent representation cases is
commensurate with the percent of a full time caseload. If counsel works for the Parent
Representation Program on a part-time basis, counsel must ensure that other cases do not

interfere with counsel’s obligation and commitment to Parent Representation Program
cases.

Parents Representation Program Standards of Representation
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2 Relationship with the Client

Counsel should be aware of unique issues facing each client, such as incarceration, mental
health status, poverty, domestic violence and substance abuse and take appropriate steps to
assure that these issues do not interfere with effective representation.

Counsel must be alert to and avoid potential conflicts of interest or the appearance of a
conflict of interest that would interfere with the competent representation of the client.
Counsel shall not represent two or more individuals involved in a dependency or termination
proceeding.

3 Client Communication

In all cases counsel must maintain sufficient contact with the client to establish and maintain
an attorney-client relationship that will enable counsel to understand the client’s interests
and needs, as well as the client’s position on issues or questions in the case. Client

communicationshould-include the-following elenents=:

e Provide the client with contact information in writing and establish a message system that
allows regular attorney-client contact.

¢ Meet and communicate regularly with the client. Substantial in office meetings should
take place between shelter care and the services conference, and well before any court
proceedings. At these meetings, counsel should listen to the client’s factual descriptions
of the case and fully answer the client’s questions. Counsel should also advise the client
about all legal matters related to the case, including specific allegations against the client,
the service plan, the client’s rights and potential consequences in the pending proceeding,
any orders entered against the client and the potential consequences of failing to obey
court orders or cooperate with service plans. Adhere to all laws and ethical obligations
concerning confidentiality.

¢ Work with the client to develop a case timeline and calendar system that informs the
client of significant case events and court hearings and sets a timeframe describing when
specific case requirements (such as services) should be completed.

e Provide the client with copies of all petitions, court orders, service plans, and other
relevant case documents, including reports regarding the child except when expressly
prohibited by law, rule or court order.

o Take diligent steps to locate and communicate with a missing parent and decide
representation strategies based on that communication.

Parents Representation Program Standards of Representation
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Communication with Other Professionals

Child welfare cases require parents’ counsel to communicate regularly with numerous
professionals involved in the client’s case. Some of these individuals are parties to the
proceeding and represented by counsel, while many others are not. Counsel should
communicate regularly with other parties and professionals involved in their client’s case as
required to obtain current information regarding the case. While dependency proceedings
may at times appear informal, it is important that all counsel fully respect the attorney-client
relationship and abide by the RPC’s governing communication with other parties to the
proceeding, and communications with third parties.

Discovery & Court Preparation

Counsel shall conduct a thorough and independent investigation at every stage of the

proceeding-and-when-appropriate-utilize-OPD-social-worker-and-OPD-expert-services-as
needed. Counsel shall review the child welfare agency case file and obtain all necessary
documents, including copies of all pleadings and relevant notices filed by other parties, and
information from the caseworker and providers. When needed, use formal discovery
methods to obtain information. Effective court preparation includes the following:

o Interview the client and potential witnesses such as school personnel, neighbors,
relatives, foster parents, medical professionals, etc.

e Obtain necessary authorizations for releases of information.
e Develop a case theory and strategy to follow at hearings and negotiations.

o Timely file all pleadings, motions, and briefs. Research applicable legal issues and
advance legal arguments when appropriate.

¢ Engage in case planning and advocate for appropriate social services.

o Aggressively advocate for services to remedy circumstances that led to out of home
placement and that services be provided in a manner that is accessible to the client.

o Aggressively advocate for regular visitation in a family-friendly setting.

o With the client’s permission, and when appropriate, engage in settlement negotiations
and mediation to resolve the case.

o Thoroughly prepare the client and all witnesses to testify at the hearing.

o Identify, secure, prepare and qualify expert witness when needed. When permissible,
interview opposing counsel’s experts.

Parents Representation Program Standards of Representation
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Pre-Trial/Hearing Actions

Counsel shall attend the case conference to develop a written voluntary services plan.
Services plans should meet the individual needs of each client and be designed to facilitate
reunification. Additionally, counsel should participate in case staffings, settlement
conferences, multi-disciplinary team reviews, family team decision making meetings and
other conferences held to negotiate, develop and implement case plans.

Advocacy for Services

Consistent with the client’s goals, counsel shall thoroughly discuss with the client the
advantages of early engagement in services and advocate for timely provision of services
appropriate to meet the needs of the individual client. Parents often see themselves as
passive recipients of services rather than as a part of the process of determining what
services are necessary to resolve the problem. Attorneys should assist them in taking a more

active role in the process and representing their own views. Attorneys should help clients
obtain not only services deemed necessary by the department, but also those that the family
considers essential to its survival.

Advocacy for services should occur at every stage of the proceeding, beginning with the
initial shelter care hearing and shall also include out-of-court case events such as: case
conferences; family team decision making meetings; and multi-disciplinary team (CPT)
staffing. Counsel should identify and address barriers that may prevent or limit the client’s
ability to successfully engage in services. Counsel should assure that court orders specify
each party’s duties and responsibilities regarding service referrals, payment for services,
transportation issues and a realistic timeline for commencing and completing services.
Counsel’s efforts to advocate for services include the following principles:

e The department has a duty to make reasonable efforts to unify the family;

o The department must develop treatment plans for the individual needs of the client in a
manner that minimizes the number of contacts the client is required to make;

o The department case worker should solicit the parent’s active participation in the
development of this individualized service plan;

e The court order should specify who is responsible for attaining services and by what
time;

e The department must coordinate within the department and with contracted service

providers, to ensure that parents in dependency proceedings receive priority access to
remedial services;

o Remedial services include: individual, group, and family counseling; substance abuse
treatment services; mental health services; assistance to address domestic violence;

Parents Representation Program Standards of Representation
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services designed to provide temporary child care and therapeutic services for families;
and transportation to or from any of the above services and activities;

The department shall provide funds for remedial services if the parent is unable to pay for
such services; and

Required services must be related to the parental deficiencies or circumstances that led to
the child’s removal from the home

8 Advocacy for Visitation

Counsel recognizes that parent-child contact is essential to the welfare of the child and the
successful resolution of the client’s case and advocates for frequent, consistent visits in the
least restrictive setting possible. Counsel’s advocacy efforts include the following
principles:

Visitation is the right of the family;

Early, consistent, and frequent visitation is crucial for maintaining parent-child
relationships and making it possible for parents and children to safely reunify;

The department must encourage the maximum parent and child and sibling contact
possible, when it is in the best interest of the child,

Visitation plans should allow for make-up visits in the event that a child is not available
for a visit or when a parent, for good cause cannot attend a scheduled visit; and

Visitation shall not be limited as a sanction for a parent's failure to comply with court

orders or services and may only be limited or denied when necessary to protect the child's
health, safety, or welfare

9 Hearings

Counsel has a professional duty to diligently represent their client. This includes the
following:

Prepare and make all appropriate motions and evidentiary objections.
Present and cross-examine witnesses, prepare and present exhibits.
Request the opportunity to make opening and closing arguments.

Prepare proposed findings of fact, conclusions of law and orders when they will be used
in the court’s decision or may otherwise benefit the client.

"Avoid continuances (or reduce empty adjournments) and work to reduce delays in court

proceedings unless there is a strategic benefit for the client.

Parents Representation Program Standards of Representation
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10 Post Hearings/Appeals

Counsel is obligated to ensure that each client understands and is able to exercise their rights
to appeal, discretionary review and post hearing relief.

e Review court orders to ensure accuracy and clarity and review with client.

e Take reasonable steps to ensure the client complies with court orders and to determine
whether the case needs to be brought back to court.

o Consider and discuss the possibility of appeal with the client.

e If the client decides to appeal, timely and thoroughly file the necessary post-hearing

motions and paperwork related to the appeal and closely follow the Rules of Appellate
Procedure.

o—Request-an-expedited-appeal;-when-feasible;-and-file-all-necessary-paperwork whilethe
appeal is pending. Coordinate with appellate counsel to assure that appropriate steps are
taken (such as a motion to stay) to protect the client’s interests while the appeal is
pending.

e Communicate the results of the appeal and its implications to the client.

11 Withdrawal and Termination of Representation

11.1 Withdrawal Upon Resolution of Case

Counsel shall close case and withdraw from representation in a timely manner when a final
resolution of the case has been achieved and counsel’s responsibilities to the client have
been completed. In general, counsel should close the case and withdraw from
representation within 30 days of entry of a final order.

11.2 Withdrawal Prior to Resolution of Case

If circumstances necessitate counsel’s withdrawal prior to resolution of the case, counsel
shall obtain a court order allowing withdrawal and substitution of attorney. Counsel must
serve client and all parties with notice of intent to withdraw and date and time of motion.

If motion to withdraw is granted, counsel shall take reasonable steps to protect the client’s
interests and arrange for the orderly transfer of the client’s file and discovery to
substituting counsel.

Parents Representation Program Standards of Representation
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12 Involvement in Child Welfare System Improvement Efforts

In addition to the individual case responsibilities described in these standards, Parent
Representation Program attorneys are also actively involved in efforts to improve the child
welfare system. Court Improvement projects, reasonable efforts symposiums, juvenile court
administrative meetings, and similar activities all provide an opportunity for counsel to have

a positive impact on developments within the child welfare system and protect the rights and
interest of parents and families.

Parents Representation Program Standards of Representation
-9.



Appendix 29

Dependency Hearing Transcripts




Gomez-Arechiga0l. txt
Court of Appeals No. 22935-1-III

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF GRANT
In re dependencies of

E.A., J.G., J.G. and M.G.,
minors,

STATE OF WASHINGTON,

Petitioner,
and

MARIBELLE GOMEZ and JOSE
ARECHIGA,

Respondents.

No. 03-7-00131-1, 132-0,
133-8, 134-6

Hon. Evan Sperline
February 19, 2004

VERBATIM TRAN$CRIPT OF PROCEEDINGS
From Electronic Recording

VOLUME I - Pages 1-144
APPEARANCES:

For Petitioner: TOMAS S. CABALLERO
Attorney Generalds office

18 s Mission St 3rd F1

Wenatchee WA 98801-2203

For Resp. Mother: DOUGLAS G. ANDERSON
Attorney at Law

PO Box 1229

Ephrata WA 98823-1229

For Resp. Father: ROBERT A. MOSER
Attorney at Law

110 E Broadway Ave

Moses Lake WA 98837-~5931

TABLE OF CONTENTS

Dependency fact-finding 2/19/04 4
Gomez, Maribelle

Direct 8

vVerhage, Larry 28

Direct 28

Cross 35

Cross 36

Gomez, Maribelle 41

Direct (cont'd) 41

Afternoon session 2/19/04 55
Brzezny, Alexander 57

Page 1



Gomez-Arechigall. txt

Direct 57

Cross 74

Cross 75
Redirect 83
Recross 84
Estrada, Alicia 87
Direct 87

Cross 97

Cross 101

Interrogation 108
Recross 110
Recross 111
Twelves, Murray 114

Direct 114
Cross 126
Cross 129
Gomez, Maribelle 133

Direct (cont'd) 133

INDEX TO EXHIBITS

Exhibit No. 2
Identified, 143

DEPENDENCY FACT-FINDING
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MR. CABALLERO: --representing the Department
of social and Health Services, the matter before the
court four files, Edgar Arechiga, 03-7-00134~6, 3Julio
Gomez, 03-7-00132-0, Julianna Gomez, 03-7-00131-1, and
Maria Gomez, 03-7-00133-8. These matters are on for
contested dependency fact-finding trials. Present in
court, Maribelle Gomez, she is the mother of all four
children, and her attorney Doug Anderson; Jose
Arechiga, who is the father of Edgar Arechiga, and he
is here with -- with his attorney Robert Moser.
Interpreting for the parents is Saul castillo. Also
present is Mario Gonzalez, who is the agency social
worker, Terry Cullen, who is the guardian ad T4 tem,
and Tamara Cardwell, who is the guardian ad 1item
program coordinator. The Department is ready to
proceed.
THE COURT: Are counsel ready to proceed?
MR. ANDERSON: Yes, your Honor,
MR. MOSER: Yes, your Honor.
THE COURT: And are parents ready to proceed?
INTERPRETER: Yes.
THE COURT: Opening statement, Mr. Caballero?
Counsel for petitioner made opening
Counsel for father made opening .
THE COURT: Do either of the parents want to be
heard independently of your lawyer?
) INTERPRETER: I don0t understand. what do you
mean?
THE COURT: You have -- You have the right to
speak to the_judge directly, in addition to being --
having your lawyer speak on your behalf. So at any
time either of you wants to speak to the court
directly you --"Tet me know that.
MR. ARECHIGA (through interpreter): I want to
speak. I don0t know why these people are saying that
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it0s abuse. we are good parents. (Inaudible) we
asked them for assistance. They -- never gave us the
assistance that we needed for mK son. And now that my
son 1is dead they want to wash their hands (inaudible)
with us. And now they want to charge us and the
responsible ones are them. They -- always I want to
let you know that Mr. (Inaudible) keeps telling her
that theylre not going to give us the children, and I
donbt know why he keeps threatening (inaudible). I
think hebs -- he is not the one that should decide
that. And the one I think that should decide that is
the judge.

And thatOs all I wanted to say.

THE COURT: Thank you.

MS. GOMEZ (through interpreter): I want to say
a little bit.

THE COURT: Go ahead.

MS. GOMEZ: Yes, your Honor. I also want to
say -- (inaudible) it0s true. I was two or three days
a week at the cps office asking for assistance,
reporting -- I reported everything that my son did,
because I needed for them to pay attention to what was
happening with my son. oOne time -- (inaudible) one
time -- supervisor yelled at me (inaudible) that I had

(inaudible) without so much assistance that I was
asking for the child, that they didndt have the money
-- (inaudible). And told me that the child was not a
normal child and that I had to adapt myself to
(inaudible) future with him.

wWhen I found out that there was no -- I
couldndt get a solution (inaudible) solution with them
and I (inaudible) I would periodic (inaudible) to keep
Raphael (1naud1b1e%, and T would Tike to ask the judge
if he can (inaudible) the court and if you could have
(inaudible) come to .court Mary--

INTERPRETER: IOm sorry; the interpreter did
not catch that last name--

MS. GOMEZ: --(Inaudible), Jorge chacon,
(inaudible) that made home visits and (inaudible)
every Tuesday. And I would like for you to call on
the court so that the judge will see that what IOm
saying is the truth.

THE COURT: oOkay. Thank you.

MS. GOMEZ: Thank you,

THE COURT: Does either counsel for parent have
an intent to present the testimony of Graciella
Alvarado or Jorge chacon?

MR. MOSER: Yes, your Honor. In fact webve all
(inaudible) preparing (inaudible), although the
Department (inaudible) as well, (inaudible).

THE COURT: Thank you.

one other question, since I don0t have any
background in these cases, what is the role or
participation of the biological father of the other
three children?

MR. CABALLERO: Your Honor, at this point in
time the court does not have jurisdiction. The
Department will -- publish -- as to the father for
purposes of bringing him into court.

THE COURT: Thank you,

You may call your first witness.,

MR. CABALLERO: Yes, your Honor. The
Department would call Maribelle Gomez to the stand.
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THE COURT; Please raise your right hand.

Do you solemnly affirm that the testimony you
give in this matter will be the truth, under penalty
of perjury?

THE WITNESS (through interpreter): Yes.

THE COURT: Please be seated.

MR. CABALLERO: Your Honor, may I approach the
witness just (inaudible)?

THE COURT: Sure,

THE WITNESS: Thank you.

DIRECT EXAMINATION
BY MR. CABALLERO:

Ms. Gomez, would you please state your full name?

Maribelle Gomez (Inaudible).

THE COURT: Just a moment.

what is your address?

(Inaudible) Court, Apartment 24, Ephrata.

wWho lives at that residence?

At this moment Jose and myself.

what is your relationship to Edgar Arechiga, Julio
omez, Julianna Gomez and Maria Gomez?

They are my children.

who is the father of Edgar?

Jose—Arachiaa
=& 8—A:

ol S

(G |

And who 1is the father of Julio?
Julio oOrosco (ph.).
And who 1is the father of Julianna?
Julio Orosco.
And the father of Maria?
David Rivera.
INTERPRETER: Your Honor, could you instruct

the witness to wait until I finish interpreting the
question, or would you--

THE COURT: Yes. Ms. Gomez, please wait until
Mr. Castillo finishes his interpreting before you
begin your answer.
Would you repeat, please, who is the father of

TOPOITOTOTQLODPLO>

Maria?
THE WITNESS: David Rivera.
THE COURT: cCould you spell the Tast name?
THE WITNESS: R-i-v-e-r-a.
THE COURT: Thank you,
When was Edgar born?
September 14, 2002.
And Edgar is aperoximate1y 17 months of age?
He was a year old in September.
Julianna, what is her birth date?
December 4th, 699.
And what is Juliobs birth date?
September 10th, (96.
And what about Marials birthday?
July 27th, 692.
on August 7, 2001 did you give birth to Raphael
rechiga Gomez?
Yes.
Is Raphael deceased?
Yes,
To the best of your recollection, when did Raphael

TOPOPLOIZLO

o]
(]
~J

The 10th of september.
And that is of the year 20037
Yes.

FPOTO2AOIPO>POP>O
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Q wWas Raphael a dependent child of the State of washing
as of september 11, 20017

A Yes.

Q And, Ms. Gomez, I understand that these are difficult
questions. If You need a break please let the court

know or let me know and we can discuss that. okay?

A okay.

Q what is your understanding as to why child Protective

Services, or CPS, became involved with you and your
child Raphael?

A Because I was using drugs.

Q And that was while you were carrying Raphael in your
womb, correct?

A Yes.

Q The drugs in question were cocaine and amphetamines?

A okay. I (inaudible) cocaine but I donft Enow why they

said that other thing.

Q was Raphael placed in a foster home shortly after his
birth?

A Yes.

Q And at that Eoint in time the agency social worker
that was working with your family was Linda Turcotte?

A1 well, Linda Turcotte started but then followed by
Olga

Q And when you say "0Olga" do you mean the Department
social worker Olga Gaxiola?

A 0lga cabriola or something.

) Do you recall being offered services by the Department
social workers to address your drug use?
Yes.
were you offered -- strike that,
wWere you provided inpatient treatment?

Yes.

And you completed that?

of course. ) ) _

Were you also provided with random urinalysis testing?
Yes.

Did you undergo a psychological evaluation?

Yes.

And were you also working with a volunteer with the
-CAP program?

I donOt understand the question.

Do you recall receiving home support services?

Such as--?

A person visiting your home.

(znaudible) counselor (inaudible).

Do you recall who that was?

Yes.

And who was that?

Jorge cChacon.

Were you also visiting with Raphael?

Is that what youOre saying, that Ralph was going to

POPOPOITPOTPOPTILIPLOPOPLOr OXP

the house to -- for visits? I don0t understand.
Q 1611 rephrase. _ o
As -- when the dependency was in the initial

stages, prior to Raphael being returned into your
home, you were having visits with Raphael.

A Yes.,

Q And those visits were initially supervised visits,
correct?

A Yes.

Q And there was then a transition in 2002 to

unsupervised visits.
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A Yes.
Q In May of 2002 you began having Raphael over into your
home for overnight visits?
A Yes.
Q wWas Raphael returned to your care and to live in your
home on or about June 11, 20027
A I don0t remember the date.
Q Was it approximately mid-year of 20027
A I don0t remember. The only thing I know that --
returned -- I know that he was returned and he was not
Eaken out of the home until -- Edgar (inaudible) been
orn.
Q okay. When Edgar was born he was still 1iving -- he

was living in your home--
THE COURT: Do you mean Raphael was?

Q I0m sorry. Wwhen Edgar was born Raphael was still
Tiving in your home?

Yes.

And Edgar was born September 14 of 20027

Yes.

was Raphael temporarily removed from your home in
eptember of 20027

Yes,
.. And was that due to an investigation by CPS involving
A~—i-Ag-ury—to—Raphaelds—right—teg?
Yes.

Were you present when Raphael injured his leg in
eptember of 20027
No.

And_do you recall where %ou were when you found out

hat Raphael had injured his right Teg?
Yes.
And where were you? .
We had -- Edgar was (inaudible) Ssamaritan Hospital.

And when you say "we," who do you mean?

Jose and myself.

How long -- pursuant to that investigation by cPs for
the right leg injury to your child, how long was he

kept out of your home?

OTOoOPOPALIPVLOPILOPVOTOP

A Five days.

Q And he was then returned to the care -- to your care?

A Yes.

3 ) Do you recall approximately when that occurred, what
ate

A No, I don0t_ remember exactly.

Q was 1t still september of 2002 or thereabouts?

A Yes.

Q Do you recall an injury to Raphaelfs left Teg that

occurred on December 7, 20027

A Yes. _

? And were you present when Raphael injured his left
eqg?

A I was in the home but at the moment that he broke his
leg I did not see (inaudible). ) _

? Who else was in the home when Raphael injured his left
eg?

A My children and a friend who had gone to have supper

with (inaudible).

Q And who was that friend?

A Lucinda (Inaudible).

Q wWould you describe the events on that day that
resulted in -- in Raphael injuring his Teg?

A Yes. I had invited my friend over to have supper with
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us. We had prepared supper. We were waiting for Jose

to get home from work so we could have supper -- all
together. And my children were in their room,
watching -- (inaudible). And so was Raphael.

But Raphael wanted to break the Tv with a shoe.
And my children told me to get him out of the room. I
got him out (inaudible). After that the child Raphael
was with myself and Lucinda in the Tliving room, and I
told my friend that I was going to clean the kitchen,
and -- said okay.
And I had to (inaudible) whenever I mopped my
kitchen I would (inaudible) water, soap and Clorox. I
sprinkled it (inaudible) kitchen. There was
(Pnaudible). I went to the bathroom to put it in the
toilet bowl. And I was pouring it down the toilet, I
heard something loudly and Raphael scream. And then I
went -- ran out and then I saw that Raphael was with
his legs opened and towards the (inaudible).
Q If I could stoE you there. Wwhen you say that his legs
were opened and that they were back could you describe
what Raphael0s legs Tooked Tike?
THE COURT: Please pause before you answer.
The record may be confused at this point. In
her previous answer the witness said _the childds legs

were apart. And that he was back. But when she said
he was back she gestured backward with her head. The
interpreter obviously did not ~- did not state the
physical gesture that accompanied her testimony.
Perhaps counsel could clarify,

Q Ms. Gomez, when you first saw Raphael, what was the
position of his legs?

A One was put 1in back and one was put in front.

Q was it similar to a split of the legs?

INTERPRETER: (Inter?reter) -- split--.
MR. CABALLERO: I will rephrase. _
INTERPRETER: IOm sorry. I cannot find a word

for "split."
THE COURT: cCounsel will rephrase.
Q one leg was then pointing forward of the child,
correct?
A Yes.
Q And one Teg was -- the other leg was pointing
backwards?
A Yes.
Q And what -- what was occurring with the child8s upper
torso?
A It was toward the back.
Qh And what do you mean by that? If you could describe
that--.
$1 okay. But itOs from the stomach up was also on the
oor.
Q Did it appear that he had hit his head to you?
A Yes.
Q Now, if you could describe the layout of -~ of your
home, with -- specifically the relationship between

the kitchen, where Raphael fell, and the bathroom
where you were Jlocated.
A okay. The kitchen is 1ike where -- Mario is--
Q If I could stop there for a moment, because we -- we
record these, so--
THE COURT: Counsel, I can make a record.
MR. CABALLERO: Sure.
THE COURT: The witness is referring to Mr.
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Gonzalez, seated about eight to ten feet directly in
front of her.
Go on with your answer, please.

A And, (inaudible) to the side. But you couldnbt see
Tike where -- webre all seeing each other here. There

was a wall in between.

Q when you heard Raphael scream, were you inside the
bathroom?

A Yes. I was pouring the water.

Q And did you -- when you exit the door of the bathroom
does this wall that youbve described, did that
interfere with your ability to see your child?

A I had to -- can0t see just -- I had to walk the steps
to be able to see. .
Q wWould it be correct to state that from the time that

you heard Raphael scream to the time that you were
actually able to see him on the floor in the kitchen,
that there were at least a couple of seconds elapsed?

A I couldnOt tell.

Q would it be correct to state that you did not see
Raphael hit his head on the kitchen floor?

A I didndt but my friend did.

Q And that is Ms. Garces?

A Yes.

Q Where-was—she—i-n—the—house-when—==—when—Raphaelfe11?
A She was on the sofa.

Q And the sofa is located where?

A In the 1iving room.

Q From the 11v1nﬂ room where she was seated on the sofa
couTd you see the kitchen floor?

A Yes.

Q And at the time of Raphael®s -- Raphael falling down
was the father of -- strike that -- was Jose Arechiga
present?

A ~--his son (inaudible) talking about? No.

Let me -- let me ask for clarification. when Raphael
fell in December of 2002 and injured his leg, had Jose
Arechiga arrived at -- was he already at the home?

A No. We were waiting for him to have supper.

Q And when you found Raphael in this condition was he
crying?

A NO.

Q what did you do after finding Raphael?

A I ran to pick him up. And to check see if something
had happened to him.

And what -- what did you (inaudible)?

I (inaudible) he had (inaudible).

And how could you notice that, (inaudible)?

Because I could see it.

wWas there a bump?

Not a bump, but a scrape.

And where was the scrape located on his head?

I donOt know how to say words. If you want me to show

o Yok Joih Yol

O
o]
c

1

i

wWould you do that.

THE COURT: Just a moment. As she answered the
wft?$ss pointed to the middle of the back of her
skull.
A Around here. I don0t remember exactly, but it was
around here.

THE COURT: Again as she answered the witness

pﬁi?%ed to a location on the middle of the back of her
skull.
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Q Did you seek medical attention -- strike that.

Was there anything else that you noticed about
the childds condition at that point in time?
A At that -- moment, (inaudible) I only noticed that.
Q And was there a point -- a later point in time that
you noticed any further concerns regarding the childds
physical condition?
A I had him in my arms, (inaudible) when I saw him there
I ran, picked him up and I had him -~ I noticed that
he had that, and so I picked him up and had him in my
arms.

okay. And then for me to continue --
(inaudible) the kitchen as I tried to put him on the
floor because, well, I never -- never thought that
there was any fracture,

And, did you notice anything of concern regarding your

child when you put him on the floor?

A At first his Teg, -- couldnft -- step on it, right,
and I check his Teg.
Q And what did you observe?
A The first thing that I noticed that he -- he couldndt
place it on the floor firmly.
Q And then, then what else?
A And that it was -- Jittle bit loose,

INTERPRETER: EXxcuse me, your Honor. The
interpreter just -- for the record, I don0t know if

(inaudible) interpreted (inaudible) that she picked up
the child and that she didn0t realize that there was a
fracture. whether the interpreter mentioned that she
did, because he was not crying.

THE COURT: Thank you.

INTERPRETER: (Inaudible). sorry.

Q what do mean by his leg being loose?

A I dondt understand.

Q could you describe what -- what it was -- about the
leg that -~ Could you describe what you were observing

in terms of the condition of the leg?

A Oka¥. That he couldn0t place it firmly on the floor,
that he -- like the other Tleg.

Q Did you seek medical attention for your child?

A of course,.

Q And where did you go?

A To Quincy.

Q who went to the Quincy -- when you say "Quincy," where
in Quincy?

A (Inaudible) Quincy.

Q And who went there with you?

A At that moment I called Jose -- work to come home. He
came home and Jose, myself, and -- (inaudible).

Q When Raphael was seen in Quincy by medical

professionals on December 7, 2002, in addition to the
1njuq$g Teg did he have other injuries that you can
recall?

A Yes. (Inaudibie) he had (inaudible).
Q what was -- what was that injury?
A He had -- himself on an dron chair, metal chair at the
Taundromat.
Q And where was that injury located?
A At the same spot where I -- where I showed you before,
Erevious1y, and that®s why it was -- (inaudible), and
ack again for the second time (inaudible).
Q would it be correct then to state that the fall on the

wet kitchen floor resulted in the child re-injuring a
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rior head wound that he had received earlier at the
aundromat?

A Yes.

Q How much earlier had the injury at the laundromat
occurred?

A I don0t remember exactly but it hadndt been that long.
Q wWas it a matter of -- was it more than a week?

A I dondt remember.

Q And could you describe what Raphael was doing when he

injured himself at the laundromat?

A He wouldnOt stop. He was playing around (inaudible)
get out of the machines.

Q And what happened? B

A He got under the chairs (inaudible) therefs a row of
chairs -- hard metal there at the Taundromat. And he

went -- gone under to look for the ball.

Q And what did he do?

A I heard -- well, because when he got under the chair

-- (inaudible) get out and when he got his ball he --
tﬂe_ba11 he tried to get up but he was under the
chair.

And he hit himself on the chair?

Yeas.,

And what tyge of 1

Ttsplit—a—littie

Ejury did this cause on his head?

Did he bleed?

A Tittle bit.

And did you seek medical attention for that injury?
No.

As of December 7, 2002, based upon your observation,
and prior to Raphael falling on the kitchen floor, did

it appear to you that that injury that he had suffered

at the laundromat was healing?

DOPTOTOPLOITLO

A Yes.

Q on December 7, 2002 did Raphael also have some burns
on one of his hands?

A He had one burn, not burns.

Q And where was that burn located?

A In his hand -- on his hand--

THE COURT: Just a moment.

For the record, as she answered the witness
gestured to the back of her hand in the area of the
ﬁxiz of thumb and forefinger. She pointed to her Teft
and.

ﬁ d Ms. Gomez, was the burn to Raphael0s hand on the left
and?

A I donlt remember,

Q It could have been either?

A I dondt remember which hand--.

Q And how did that burn on his hand occur?

A Okaﬁ. At that time we were all sick with the flu and
cough. Wwe had tonsillitis. And I couldndt get up to

cook. And then my friend Lucinda Garces made a
chicken soup with rice and vegetables and she took
(inaudible) my illness. I got up (inaudible) plates
to serve and the only one that was around there was
Raphael because he was the only one that was not i17.
I served the plates and I put them on the table. And
Raphael -- one of the E]ates, that (inaudible) plate,

and it fell on (inaudible).

Q The entire plate of soup then fell on one of his
hands, correct?

A He pulled the plate and it -- fell over and the food
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got on his hand.

Q This soup was very hot?

A Yes,

Q And what did you do when Kou -- when you realized that
Raphael had burned himself with the soup?

A Remove him from there and cleaned up his hand, and I
(inaudible) ointment on there because -- so many I

always keep ointments and stuff for burns and cuts
(inaudible) that ointment (inaudible).

Q Then you did not seek medical attention for that burn?
A No.

Q Do ¥ou recall being confronted by medical
professionals at the Quincy clinic regarding a pinch

mark on RaphaelOs ear?
A Yes. But I--- that was not a pinch mark. Because the
only thing that the child had prior to that
(inaudible) injured his leg was that injury
(inaudible).
Q Is it your understanding that due to Raphaells
ﬁ!ipqing on your kitchen floor that he actually broke
is leg® :
A Yeah, I imagine so. Because he was running around
(inaudible) fine, and then after he fell then he
couldnOt -- okay. Yeah. He fell, and then when T

%ried to stand him up I noticed that (inaudible) be

irm.

Q At the time of the December 2002 injury to his Tleg did
Department social worker Linda Turcotte investigate

the injury?

A Yes.
THE COURT: Excuse me, counsel. LetOs recess
until 11:00.
Recess
’ MR. CABALLERO: And Dr. Verhage, can you hear
me?

THE WITNESS: Yes.

MR. CABALLERO: Your Honor, I have Dr. Larry
Verhage on the phone., He -~ I scheduled him to
testify at 11:00. And I would 1ike to take his
testimony out of turn at this point.

THE COURT: Any objection, Mr. Anderson, to
interrupting the testimony of Ms. Gomez?

MR. ANDERSON: No, your Honor.

THE COURT: Mr. Moser?

MR. MOSER: No, your Honor.

THE COURT: Dr. Verhage, this is Judge
Sperline.

THE WITNESS: Yes.,

THE COURT: We are proceeding with the use of a
Tanguage interpreter--

THE WITNESS: oOkay.

THE COURT: So itOs necessary that after a
question you pause momentarily to allow the question
to be interpreted, and then similarly after your
answer theredll be a pause.

Also, if your answer is going to be Tonger than
a single phrase or two you need to break it up into
shorter portions so that it can be interpreted.

THE WITNESS: Understood.

THE COURT: Do you solemnly affirm that the
testimony you give in this matter will be the truth
under penalty of perjury?

THE WITNESS: I do.
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MR. CABALLERO: And, your Honor, may I approach
the phone? .
THE COURT: Yes.
MR. CABALLERO: Thank you.

DIRECT EXAMINATION
BY MR. CABALLERO:

Q Dr. Verhage, this is Tom caballero with the attorney
generallds office. Good morning.

A Good morning.

Q I0m going to identify whobs present in court. Judge

Evan Sperline is presiding. Terry Cullen is the
uardian ad Titem. Tamara Cardwell is a guardian ad
item program administrator. Mario Gonzales is
present; hels the agency social worker. The mother,
Maribelle Gomez is present with her attorney Doug
Anderson. The father, Jose Arechiga, is present with
his attorney Robert Moser. And there is a interpreter
as the court previously indicated, in addition to the
court clerk and court personnel.
A Okay.
Q Dr. Verhage, would you please state your full name and
spell your Tast name for the record.

A It0s Larry william Verhage, v-e-r-h-a-g-e.

Q What—i-s—your—prefessional—occupation?

A Fami1ﬁ practice physician.

Q And what is your business address?

A 605 Coolidge, Moses Lake, washington, 98837.
Q Are you Ticensed to practice medicine in the state of
washington?

A Yes.

Q And when were you Ticensed?

A 1997.

Q

would you describe your pre-medical and medical
training, starting with your undergraduate studies?

A I got my bachelor of arts at Trinity Christian College
in Palos Heights, I1linois. I then did my medical

school at the University of I1linois at Chicago, and I

did my family practice residency at the UniversitK of

Iowa program in Waterloo, Iowa, and did a fellowship

in obstetrics in -- at the University of Mississippi.
Q Are you board certified in any area?

A In family medicine.

Q And what does it mean to be board certified?

A It requires that you complete approved residency
Erogram which last three years, and that you pass

oard certification testing and continue to keep your
continuing medical education up to date with
recertifications every seven years.

Q Is board certification something above and beyond the
Ticense to practice medicine?

A Yes.

Q As part of your licensure are you required to complete
continuing education?

A Yes.

Q Do you belong to any medical associations? ;
A The American Academ¥ of Family Medicine.

Q And would you briefly describe what your medical
practice consists of?

A We do -- I do general family medicine, with an
emphasis on obstetrical care.

Q Are you familiar with Maribelle Gomez?

A Yes, I am.
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And what about -- were you familiar with Raphael

Yes. - ,
And how are you familiar with Maribelle Gomez and --
you familiar with Maribelle Gomez and her

child Raphael Gomez?

A

Maribelle has been a patient at our clinic for her

last two preghancies, one of which was Raphael Gomez.

Q
A

And was the other one involving Edgar Arechiga?
Yes.

Q Do you recall having occasion in December of 2002 to
see Raphael Gomez?

A Yes, I do.

Q And when did that visit occur?

A It occurred on the 20th of December 2002.

Q what was the purpose of that visit? ;

A It was a visit to follow up a hospitalization and care
that was given in wenatchee, washington for which the

patient had been treated for multiple -- bruises and a

femur fracture.

Q And the femur fracture, do you recall, was that of the
Teft extremity?

A Yes,

Q And was surgery performed to repair that femur

fracture?

A Yes.

Q And who performed that surgery?

A Dr. Brownlee.

Q Is he an orthopedic surgeon?

A Yes. .

Q on December 20, 2002 as part of the visit did you

examine the child?

A Yes,

300 And what was the childbds condition on becember 20th,
27

A The patient0s condition was that he had -- was in a

case for a left femur fracture -- This was a cast that

went up to the abdomen. He also had burns of the hand

that I noted, and an area in the -- on the back of the

head that had abrasions as wel].
Q was it your understanding that the abrasion to the
back of the head had been previously infected?

A I am not aware specifically of that.

Q ) And could you describe what hand the child had burns

on’

A Both hands had burns on them. And was on the palmar
aspect.

Q what does the palmar aspect mean?

ﬁ 4 The contact point of the hand, not the back of the
and.

Q Given the child®s medical condition as you examined
him on December 20, 2002, were you concerned regarding
the etiology of the multiple injuries?

A Yes.

Q And what was your concern?

A My concern was that with this injury, the burns and
the injury to the scalp on the back of the Kead, that

there was concern about the home environment that
abuse might have been the etiology.
Q Do you recall--
MR. ANDERSON: Your Honor, I0m going to have to
object to the last statement of the witnhess. I just
want to make it clear that hels not testifying as an
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expert -~ concludes that maybe there was some abuse
going on at home. I think that areads squarely
outside of his expertise, (inaudible).

THE COURT: The objection is noted and
overruled. The withess testified only to what his
concern was at that time. _

Q As part of your follow-up in the care of Raphael
Gomez, did you seek a neurological consult with Dr.
Richard Dixon in January of 2003?

A Yes, I did.

Q And s Dr. Dixon a neurologist?

A Yes.

Q why did you request the neurological consult?

A Due to t%e hospitalization that Raphael Gomez had for

his femur fracture and due to reading through the
discharge summary that Dr. Brownlee -- did as well as
Dr. Cook, I felt it was important to -determine a
baseline for this child after these incidents had
hapBened, to know whether there was any neurologic

problem with the child, and to confirm whether or not

the child was doing well or not.

Q Did you receive a report from Dr. Richard Dixon
regarding the neurological consult?

A Yes, I did.

Q And—do—physi-eians—typiecally—rety—upon—reports—from

other physicians pertaining to a patient when
formulating their opinions about the patientds medical
condition?

A Yes, they do.

Q And do you as a physician typically rely upon such
reports from other ?hysic1ans pertaining to your

patients when formulating your opinions regarding your
patientsd medical condition?

A Yes. I do.

Q What were the findings of then neurological
examination performed by Dr. Dixon?

A Briefly in a sentence, he reflected that Raphael

presents with what appears to be a fairly normal
neurologic exam today, for an infant that was 17
months old at the time of that exam.
Q were there any findings by Dr. Dixon that would have
suggested_any abnormalities of the central or
peripheral nervous system?
A No. He said "seems to have a normally developing
central nervous system by history, andb?hysica1
e

examination; no ongoing neurologic problems."
$. ) Was a pinprick test conducted on the -- on Raphael®s
ingers?
A Let me consult my records.
Yes.
Q And, what were the -- why is a pinprick test given as
part of a neurological examination?
A To determine correct functioning of the sensory
endings in the finger.
Q And what was RaphaelOs response upon medical finding
-- his response to a -- to the pinprick test?
A He withdrew his hand.
Q Is that a normal response?
A Yes.
Q oOkay. was Raphael0s res?onse to the pinprick test
indicative of his ability to feel pain?

>

Yes.
MR. CABALLERO: I don0t have further questions.
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Thank you, Dr. Verhage. The other attorneys may have
questions.
THE COURT: Cross examination, Mr. Anderson?
MR. ANDERSON: Thank you, your Honor.

CROSS EXAMINATION
BY MR. ANDERSON:

Q Good morning, Dr. Verhage.

A Good morning.

Q Do you know, is Dr. Dixon, is he a pediatric
neurologist?

A I do not believe he is pediatric neurology; he is a
general neurologist.

Q okay.

_ MR. ANDERSON: Thank you. I think thatOs the
only question that I had.

THE COURT: Cross examination, Mr, Moser?

CROSS EXAMINATION
BY MR. MOSER:

Q Dr. Verhage, were you the primary physician or -- for
Maribelle in the birth of Raphael, and Edgar? )
A I was the primary physician for Maribelle during both

pregnancies,

Q And was Raphael born with a condition? was he
addicted to cocaine at birth?

A Raphael was -- exposed to cocaine intra-uterine, and
did have some withdrawal features. "Addicted" 1is a
different term.

Q okay. I0m not a doctor, so--

A No, no; I understand.

Q I use a lot of inaccurate questions.

what -- And, what effects -~ what effects were
there of that condition on him?
A The immediate effects of withdrawal from exposure to
drug after delivery is usually an increased
jitteriness, and often times all it requires 1is
monitoring a child for a Tlittle longer period of time
than you would a normal newborn. And subsequently
then neurologic exam can be completely normal.
Q Does it -- Would it cause a child to be hyperactive in
infancy?
A Yes. That agitation can go beyond the first several
days of 1ife and can be a more Tong-term problem.
Q And Tike I said, I0m not -- not too sophisticated on
everything youbve already testified to, but when you
said his neurological exam was completely normal, are
you saying that there were no signs of this influence
of cocaine on hin?
A At the time of his examination at 17 months with Dr.
Dixon he for all intents appeared to be a normal child
neurologically.

Q Had you had a chance to see Raphael between -- between
the 17 months and the time he was born?

A Yes.

Q How many times have you seen him?

A I couldndt tell you the exact number of dates that we

saw him, but we did see him for routine well child
checks, which would have been at two, four, six, nine,
twelve months, and again another one at 15 months. we
saw him for another fracture earlier, and some
intermittent acute visits for infections, colds, et
cetera.
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Q During any of these other visits, you indicated the
routine visits, did you observe injuries, any injuries
to Raphael during that time?
A Yes. There was a visit on October 21st, 2002, at which
time we saw him to have his cast removed due to a
right distal tibia fracture, a break in the Tower Teg
on the bone called the tibia.
Q Now, were you able to determine that any of these
injuries were non-accidental?

THE COURT: Excuse me., What do you mean by
"these injuries?"

Doctor, youlve referred to -- to several injuries, and

I would ask if you were able to determine if any of
them that youdve testified about, if you could
determine if they were non-accidental.
A There are features about fractures that indicate an
increased likelihood for non-accidental. Those are
determinations that Dr. Brownlee, looking at
fractures, is probably better suited to answer. Wwe
Took at patterns. And -- But unless youlre in the
room when something occurs to a patient specifically,
therebs no way to say for sure. But we look at
patterns and likelihood.
Q okay. okay. And I think youBve indicated that maybe

this_==_some—of—this—might-be—outside—your—area;—and—T
should probably wait for the doctor who specializes in
fractures,

MR. MOSER: Okay. That0s all the questions I
have, your Honor.

THE COURT: Redirect?

MR. CABALLERO: No.

THE COURT: May this witness be excused?

MR. CABALLERO: Yes, your Honor.

MR. ANDERSON: No objection.

THE COURT: Does either parent wish to ask a
question of this witness?

INTERPRETER: --question such as--.

THE COURT: Any questions from this witness as
to -- strike that.

As I told you before, ﬁou have the right to be
independentiy heard. If you bhelieve that some
additional questions should be asked of Dr. verhage,
you can do that.

I0m not -- Just a moment.

I0m not suggesting you should. I0m just giving
you an opportunity.

MS. GOMEZ: I just want to ask one question.

THE COURT: I think youlre going to have to
come to the phone, Mr. castillo.

MS. GOMEZ: 1IOm Maribelle Gomez. I have a
question for you.

You saw some of my other children during
consultation.

THE WITNESS: Yes.

MS. GOMEZ: oOkay. Did you see any abuse in any
of them?

THE WITNESS: By my recollection, not having
the chart in front of me, no, I do not remember seeing
any abuse,

MS. GOMEZ: Did you hotice or see a continued
the drugs or did you see something similar in Edgar0s
-- during Edgar0s pregnhancy as you saw it in
Raphael0s?
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THE WITNESS: I would say that I know we did
urine drug screens, and I do not know the specific
results of those drug screens; I have not reviewed the
chart for that. But by my recollection that was not a
significant problem during Edgar0s -- pregnancY.

MS. "GOMEZ: That was it. Thank you.

THE WITNESS: You bet.

THE COURT: Mr. Arechiga, you -~ any questions?

Anything further of this withess?

MR. CABALLERO: No, your Honor.

THE COURT: Thank you, Dr. Verhage. wedT1
terminate the caill.

THE WITNESS: Thank you.

MR. ANDERSON: Thank you, Dr. Verhage.

MR. CABALLERO: And, your Honor, if we could
continue with the testimony of Maribelle Gomez.

THE COURT: Please be seated.

DIRECT EXAMINATION

(continued)

BY MR. CABALLERO:

Q Ms. Gomez, when we left off with your testimony this
morning you had indicated that there was a child

Protective Services investigation initiated_by social

worker Linda Turcotte following your sonfs Teg injury
in December, 2002, correct?

A Yes.

Q And as part of her investigation Ms. Turcotte
interviewed you, correct?

A I donOt remember.

Q Do you recall talking to either Ms. Turcotte or Mr.

Murray Twelves regarding difficulties that you were
seeing in Raphael0s -behaviors on or about December of
20027

A Yes.

Q what types of behavioral problems were you seeing 1in
Raphael? . ]

A He couldndt stop eating. He couldnft be standing

still anywhere; he would have to be running, jumping,
doing_things_to himself, biting himself, injuring
himself, pulling his hair. He would stick two fingers
in his nostrils until he bled. And if we told him,
"No," that0s when he would throw himself. He would
stick his fingers in his eyes and he would (inaudible)
with them. And what he did all the time was hit
himself also. If we didnOt allow him to do what he
wanted to he would kick himself, bite himself. And I
donbt -- it was -- I donOt know, like -- was the
defense if we didn0t let him do what he wanted.
Q These behaviors that you were observin% in Raphael, if
we could talk them a Tittle bit more specifically--.
. Wwhat do you mean by he would throw himself?
A --finished eating and he -- noticed that, you know,
the food on the plate was finished off and he would
throw himself.

Q How would he throw himself?

A whichever way he (inaudible).

Q And these were behaviors that you were not seeing 1in
your three older children, correct?

A Yes. And thatb0s why I was worried, because I by

myself had raised the other three children and I had
never seen any similar behavior, )
Q In regards to the behaviors that you were seeing in
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Raphael, were you also concerned that he didn0t seem
to have a normal sense of pain?

A Yes.

Q And how would you observe that?

A well, Tike I told you, when he broke his Tittle Teg,
he wasnft crying.

Q wWhat about eating his fecal matter? Did you ever

observe him doing that?

A Yes. And I reported that, also. o

Q would you pick at the scabs on his hands? o

A Yes.

Q wWould you do that until he would bleed?

A Yes.

Q And what would he do with the scabs?

A He would eat them.

Q wWould you try to -- what would you do to try to stop
him from doing the scab eating behavior?

A No, I told him, "No," that that was (inaudible), and
that that wasndt food.

Q when you say "fuchi," does that word mean in Spanish

that something is gross?

INTERPRETER: Excuse me. The interpreter
(inaudible).
A Yeah. It is "fuchi," and it Tike Americans say, you

#lam =R m Al e
knews—thatds—gross;—dirtys

And when you would do that how would Raphael react to

you?

A He would Ke11 at me, pull my hair.

Q wWould he hide to continue ehgaging in the scab-eating
behavior?

A A1l the time.

Q was that frustrating to you?

A

It was very sad. And thatOs why I wanted help,
because I didn0t T1ike seeing (inaud1b1e¥.

Q when you say that you wanted help, are you talking
about getting medical professionals involved to try to
find out what was wrong with your child?

A Yes.

Q . Is it correct to state that Raphael®s behavior was
causing stress in your 1ife? ) )
A I dondt know. I had -- dedicated myself more to him

than the other children, but I was never angry because

of that.

Q Do you recall telling -- Did you tell Ms. Turcotte in
December of 2002, as she was investigating the injury

to your childds leg, that Kou were having feelings of

stress due to Raphael®s behavior?

A No.

Q Were you feeling anxious about RaphaelOs behaviors?
A Worried, worried all the time,

Q wWere you worried that you would be blamed by the

Department or others if Raphael accidentally hurt

himself?

A That worried me some, but I was more worried about
what might happen to the child ~- Excuse me -- what

could happen to the child.

Q Were you also worried about how Raphael0s behaviors
were affecting your other children?
A Yes.

Q And in what way was Raphael®s behavior affecting your
other children?

A Julianna -~ she noticed that we gave ~- we would give
(Inaudible) whatever he wanted so that he wouldndt
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throw himself. She wanted to do the same thing now.
I saw that my daughter Maria was having a lot
of stress, and the same for Juljo.
Q Stress? what do you mean by that?
A worry, (1naud1b1eg. she was always saying, "Mommy,
whr was my 1ittle brother born that way? webre not
Tike that."
Q And this was Maria?
A Yes,
At the time that -- that Raphael injured his leg in
December of 2002 were you trying to get the Department
to investigate what effects, if any, your having
exposed Raphael to drugs in your womb, what effect
that could have had on his behaviors?
THE COURT: Excuse me. Rephrase, please.
MR. CABALLERO: Yes.
Q when you were talking to the social workers for the
Department, and asking them to help you with Raphaelds
behaviors, were you trying to seek an understanding
about whether or not RaphaelOs exposure to drugs
prenatally could explain the misbehaviors that you
previously described?

A Yes,

Q And your -- what is your understanding of the
DepartmentOs response -- Specifically, what was Murray
Twelveds res?onse to -- to Kour requests for help?

A He always told me that he was going to speak to his
supervisor.

Q As part of the Child Protective Services investigation

in December of 2002 was Raphael removed from your
care?

A Excuse me?
Q 1611 repeat. Was Raphael -- Actually, I will
rephrase.

) was Raphael removed from your care as a parent
and placed into foster care in December of 20027

A They removed him only two times.

Q Did the Department remove him when he broke his leg 1in
December of 20027

A oh. Yes.

Q And how Tong -- when was he -- was he returned back to
your care eventually?

A Yes,

Q _ Okay. And approximately when was Raphael returned to
your care?

A I donbOt remember exactly.

Q was it several months later?

A It was NN months.

Q And, once he was returned to your care, several months
after the December 2002 investigation, did he remain
in your home until his death in September of 2003?

And what was it that happened?

That day I was feeding him. I -- Tike I6m sitting
here now, and he was in front of me. And Edgar, the
smaller child, was to the side. And I started feeding

A until the 10th of september, not the 20th.

Q But he remained in your home until he died?

A Yes.

Q Did Raphael sustain an injury on September 9, 2003?
A Yes.

Q And would you explain for the court what occurred on
that day?

A Yes.,

Q

A
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him, and everything was fine.
Q If I could stop you a moment. When you indicate that
you were sitting what you were doing now, you were
sitting on a chaijr?

A Yes.

Q And then Raphael was standing on the floor?

A Yes.

Q And was he standing close to or between your Tegs as
you were feeding him?

A In front of me.

Q And then, Edgar was sitting where?

A No. He was standing by my side.

Q okay. Please continue.

THE COURT: Excuse me. In what room of the
house were you feeding Raphael?

THE WITNESS: TIn the kitchen.

THE COURT: Thank you.

A I served a plate of sopa-- _
. INTERPRETER: Your Honor, sqFa could be either
a soup or a rice -- dry rice or something Tike that.

So, I donbt know if it makes any difference whether
1t0s a soup or maybe rice or something Tike that. But
1t0s referred to as a "sopa," same thinhg; it could be

-- it could be dry or it could be a Tliquid. So I
Ci-natda-ble)

\IIIMU\.«IIIJICJ-

THE COURT: Were you feeding Raphael dry food
or Tiquid soup?

THE WITNESS: oOkay. It was a soup -- It was --
You know, I do use sort of like vermicelli
(inaudible), but this one does have 113uid, so it is a
soup with Tiquid, yes; pasta and Tiquid.
Q And how were -- how were you feeding him -- how were
you feeding Raphael the soup?
with a spoon.
And were you feeding both boys at the same time?
Edgar was just in there. He wasnft really eating.
And the soup was contained in a bowl?
Yes.
And what occurred next?
Okay. T was feeding him, and when he saw that it had
finished he threw himself, whole body, toward -- back.
And even when he was laying there on the floor there
2$ kept raising his head and hitting himself on the

oor.

Q Now, did you stop him from doing that?
A Yes. I said, "(Inaudible), 106m going to feed you
more; IOT1 give you more," because I knew that was --
his way of getting more.

p ol Jokh Feolhg

Q wWhen he threw himself back did he throw himself
backwards?

A Yes.

Q And when he threw himself backwards did his -- did you
notice whether or not his head hit the floor?

A Yes. He threw his whole body back.

Qf? what was the floor material? what was the floor made
of?

A It0s a hard, hard floor 1ike the one that8s in the
waiting room out there.

Q Is it a 1inoleum?

A No.

Q Is it a cement?

A Yes. It0Os like cement. I dondt ~-- I dondt know

exactly what it is because I don0t know about
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materials.
And -- but when he threw himself backward, hit himself
on the hard floor, he continued to hit his head again
against the floor, correct?

A Yes.

Q How many times did he hit his head against the floor?
A About three, four times. But -- (inaudible).

Q And what were you doing while he was hitting his head
on the floor three or four times?

A okay. I was trying to pick him up, and saying, "No,
no," "thatds an owee,"” and that I was going to give

him more food.

Q Did he stop hitting his head at that point in time?

A Yes,

And the entire time that he was hitting his head on
the floor he was lying on the floor on his back?
A HowOs that?

Q was he Taying down on the floor with his back to the
floor?

A Yes.

Q And was he hitting, then, the back of his head -- Ifm

sorry for doing that -- was he then hitting the back
of his head?
A Yes.

Q Approximately where on his head was he hitting
himself?

A I couldnbt tell you exactly because I was seeing him
-- You know, I was seeing his front; I wasndt seeing
the back of his head.
Q And what -- once he had stopped hitting himself on the
head what did you do?
A I hugged him, I held him close to me, for him to calm
down a Tittle bit. I rubbed his Tittle head. And I
went to serve him more food, because I told him that I
was going to give him more food.
when you were rubbing his head did you feel any lump?
Yes, :
And where was that bump?
Back of his head.
would you +indicate where on the back of his head?
Here. (Inaudible) but around here.
And would that be--

THE COURT: Excuse me. As she answered the
witness hand gestured to the middle of the back of her
head, perhaps slightly below the middle.
Q And what did you do once you got more food?

DPITLOTLOTLO

A I continued feeding him.
Q And what occurred next? L
A when he saw again that the food was finishing off I

gave him the Tast spoonful, because I was feeding him
the soup with a spoon. I had just removed the spoon
from his mouth and he threw himself again.

Q And when you say he threw himself again, how did he do
that?

A The same,

Q The same as the time before?

A Yes.

Q Were you feeding him in the same manner?

A Yes.

Q And so this second time that you were feeding him, you
were once again in the chair?

A Everything the same.

Q And he was standing in front of you?
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And is that a yes?

A Yes.,

Q And, -- did you make any attempt to ~- to make the
feeding environment safer for your child?

A I donGt understand.

Q pid you think to -- Did you put a pillow for your
child in case he threw himself -- back again?

A No.

Q Did -- did anything go through your head after the

first time he threw himself back to try to prevent him
from doing the same thing the second time you were
feeding him?
A No, because with Raphael nothing worked any more,
THE COURT: Well1 need to take the nhoon recess.
You can step down, Ms. Gomez.
I understand we have arraignments at 1:00, here
in this room. So will everyone involved in this case
-- will everyone involved in this case be present
outside but not come in until the arraignments are
completed.
MR. ANDERSON: Your Honor, the parents do have
one, I guess, concern. They are allowed one visit per
week, (inaudible) Thursdays.
THE COURT: What do you_mean, "up here?"

MR. ANRFERSON

MR=—ANDERSON= (InaudIUICJ secure Ird.(_i-iity, 50
the Department has (inaudible) here -- 3:30. I guess
they are asking the courtds indulgence to Eerhaps
cease -- (inaudible) hearing (inaudible) Thursday
(inaudible) visit.
THE COURT: From the number of witnesses that
youOve ‘indicated, I think welre going to be hard-
pressed to complete this hearing in three trial days.
For that reason I6m not inclined to terminate the
hearing early, but certainly I would think that the
timing of the visit could be modified to, say, 4:30,
to allow the parents to have that visit completed. So
I611 ask folks to work on that.
webl11 be in recess until 1:00.
Recess

AFTERNOON SESSION
February 19, 2004

THE COURT: Good afternoon.
MR. CABALLERO: Are we back onh the record?
_ THE COURT: We are. Resuming direct

examination. _

MR. CABALLERO: And at this point in time, your
Honor, I have another medical witness that I need to
take out of turn. That6s Dr. Andrew -- who I
scheduled to testify at 1:30.

THE COURT: Any objection?

MR. MOSER: No, your Honor.

MR. ANDERSON: No.

MR. CABALLERO: 1ItOs actually Alexander

(Inaudible).
THE COURT: Would you step down. Thank you.
MS. GOMEZ: Uh-huh.
THE COURT: Whatds the name, again?
MR. CABALLERO: Alexander Brzezny, B-r-z-e-z-n-
y__

THE COURT: Thank you-- i _
MR. CABALLERO: --spell that (inaudible).
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witness reached by phone

MR. CABALLERO: Dr. Brzezny, can you hear me?

THE WITNESS: Yes, I can hear you.

MR. CABALLERO: oOkay. We are in open court in
Grant County Superior Court Juvenile Division, doctor
~~- Judge Evan Sperline is presiding. And I would ask
that he swear you in.

THE WITNESS: Good afternoon.

THE COURT: Hello. sSir, do you solemnly affirm
that the testimony you give in this matter will be the
truth under penalty of perjury?

THE WITNESS: Yes, I do.

THE COURT: Dr. Brzezny, welre using the
services of an interpreter in this proceeding. would
you be sure to allow small pauses between question and
answer.

THE WITNESS: T will. T will try to.

THE COURT: Thank you.

MR. CABALLERO: And, Dr. Brzezny, to identify
the persons who are in court, Terry cCullen and Tamara
Cardwell are here; they are with t%e guardian ad 1item
program. Mario Gonzalez is here; he is an agency
social worker with the Department of Social and Health
Services. Maribelle Gomez and Jose Arechiga are

present, and their attorneys, Doug Anderson and Robert
Moser, are present. And in addition there is a court
clerk, the judge, myself, and there should be a
juvenile court person coming in shortly.
And I0m going to start asking you questions.
THE WITNESS: Hello to them.

DIRECT EXAMINATION

BY MR. CABALLERO:

Q And, Doctor, would you please state your name and
spell your Tlast name for the record?

A Yes. My name is Alexander Brzezny. It0s spelled B-r-
z-e-z-n-y.

Q And, what is your professional occupation?

A I am a physician. I0m currently with columbia Basin
Hospital in Ephrata.

Q And what 1is your business address?

A We are at 200 Southeast Boulevard, Ephrata,
washington, 98823.

Q Are you Tlicensed to practice medicine in the state of

washington?

A Yes, I am. IOm duly Tlicensed by the Department of
Health.

Q And what year were you licensed?

A I was first Ticensed in 2001.

Q wWould you briefly describe your medical training?

A I have graduated from accredited medical school, that

-- after that I spent two years as a visiting
physician at University of Kansas. I have followed
with three yearsd training in family medicine at the
Universit¥ of Texas. And additionally to that I have
also completed the masterOs of public health program
at University of Kansas, at January of 2004 --
Actually, thatOs December 2003.

I have a degree in medicine, a doctor of
medicine or M.D. I0m also a master of public health,
M.P.H.

Q Are you board certified in any area?
A I am board certified in family medicine.
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Q As part of your licensure requirements are you
required to complete continuing medical education?
A Yes, I am.

Q Do you belong to any medical associations?

A Yes, I do. I (inaudible) American Academy of Family
Practice, and American Public Health Association.

Q would you briefly describe your medical practice?

A I see patients at the clinic Monday through Friday. I
also cover emergency room, Eredominant]y one daK a

Wﬁek and one weekend a month. Sometimes more than

that.

Q Oon or about September 9, 2003 were you discharging
your duties 1in the emergency room?

A Yes. At that time I was -- I completed my day in the

clinic and I went to see a patient that I was

attending to at the emergency room. And I believe

that was in the p.m. hours, I believe, after 5:00,

when I would usually go home if there was no patient,
however at that time we had a patient in the emergency
room, so I decided to see him there.

Q And on that day did you have occasion to provide
medical services to the child Raphael Arechiga Gomez?

A Yes, I have.

Q And how did RaphaelOs medical needs come to your
attention-on—september—9,—20032
A I will try to speak sTowly. I was attending to the

patient I was mentioning, at a treatment room. That
treatment room has two beds. The room is called a

trauma room, where patients with higher degree of need

are attended to. I was -- at one of the beds, and at

that time a distraught nurse was carrying a child in

her arms and sought my attention immediately, stating

that the -- the child is not breathing. I placed the

child on the room, in that -- on the bed in that

trauma room, and I have immediately become -- bhegan to

attend to the patient, ceased attending to the patient

that I was at that time attending to.

Q And at that point in time you directed your attention
to the child Raphael Arechiga Gomez?

A 100 percent.

Q what was your understanding of the childds subjective
condition when he first came to your attention?

A It was pretty obvious that the child had no signs of

life at that time. The patient has no spontaneous
respiration, and when we attempted to feel for the
pulses no pulses were felt.

Q was there any vomit present on or about the child0s
facial area? ) _ _
A The very brief assessment that at that time -- just to

maybe redirect your attention to the fact that at that
time a physician is dealing with a patient that has no
signs of Tife, predominant attention goes to, of
course, trying to restoring that. But I do recall
that the patient had at that time sighs of the vomit
at the mouth and also on his cheeks. I would say one
of the cheeks for sure.

Q Were 1ifesaving efforts commenced immediately?
A Immediately after patient was ascertained as without
any signs of 1ife., we have began compressions, to his
chest, and have first attempted to restore his
respirations with providing oxygen and -- highly
concentrated oxygen and air mixture through a hand-
driven ventilation device.
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Q would that be a type of bag?

A Yes. The device 1is often referred to as ambu-bag, a-
m-b-u, ambu-bag, which is a plastic self-retractin

bag that allows a hand to squeere the air out of t%e

bag into the patientds mouth and lungs -- over a --

through a masE thatls attached to patientds face.

Q was -- were ventilation efforts eventually continued
through intubation of the child?

A Yes. Immediately after we -- since we naturally

didn0t intubate immediately, in an effort not to delay
any possible 1ifesaving effort, we soon after, within
the first minute or ~two, were able to ascertain the
necessary equipment, which is placed in the trauma
room, I would say within several feet of each of the
beds, so that so-called CPR cart was opened, pediatric
intubation set was -- was made ava11ab?e to me, and we
have proceeded with intubation -as soon as we have all
in place, 1011 say within the first minute or two.

Q And where 1is the--

THE COURT: --pause--,
Q And where--

INTERPRETER: Excuse me. The word "intubation"
is -- that -- Is the interpreter hearing correctly--

THE COURT: Yes.

INTERPRETER: "Intubation.”

THE COURT: Inserting a tube.

INTERPRETER: Yeah. (TInaudible).

THE COURT: Mr. Castillo, is the witnessO pace
-- Are you able to do your work?

INTERPRETER: ItOs difficult. If he could slow
down a little bit more.

THE COURT: A1l right. br. Brzezny, if youdd
please slow down a little.

THE WITNESS: I will slow down. I apologize.
Q What -- where is this tube placed inside the child?
A The tube is placed directly to the trachea, which s
the tube that connects the Tungs with the mouth, 1in
order for us to ventilate appropriately and to
ventilate correctly: It is almost always necessary
that such a tube be placed soon or -- soon as possible
during the resuscitation efforts. we place the tube
into the mouth and visualize placement of the tube
through the throat, through tﬁe vocal chords, into the
trachea, or windpipe, which is the -- which then would
allow direct provision of the ventilation mixture into
the Tungs themselves.

Q And is the ambu-bag then attached to the tube?
A The only time the tube would function correctly would
be with, yes, with attachment of such a -- of an ambu-

bag to the tube, after which we continue to squeeze
the bag, periodically or regularly, to provide the
oxygen-air mixture into the Tungs directly.

Q _ As part of the lifesaving efforts how do you go about
measuring the child0s electric activity or pulse?
A The priority of the resuscitation effort could be

summarized into the three steps. Step A is to provide
airways, and in this case we already saw some vomit on
outside, and we felt that we of course needed
immediately to intubate or put the tube +into the
windpipe, and that we have established an adequate
airway.

B is breathing; it0s the second step. That is
to squeeze the ambu-bag regularly and provide for tﬁe
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breathing.

C is circulation. And in order for us to see
how well we are circulating we feel for pulses as we
squeeze the heart, that is not beating spontaneously.
wWe want to verify how the heart is going with a -- a -
so-called cardiac monitor, which is a device that has
two electrodes that are placed at the chest, and they
measure what the heart is doing at that time.

so we have, immediately after establishing A,
airway, B, breathing, and circulation with the
compressions of the heart, we have then of course
applied the electrodes to see what the rhythm of the
heart was in. As I was alluding at the beginning, we
couldndt hear the heartbeat, we couldndt feel the
pulse. But sometimes there still is heart activity.
Based on that activity on the electric monitor -- In
other words, Tlooking Kow the electric charges 1in the
heart look on the monitor -- we then determine what
type of treatment needs to be administered to the
patient.
Q And what was RaphaelOs condition as visualized on the
monitor? N
A Raﬁhae105 heart continued to have electric activity.
However, that electric activity did not equal or did

not—provide—enough—squeezing force—ofthe heart to
feel the pulses or to maintain blood pressure. The
activity is called -- or, the finding is called PEA,
or pulseless electric activity. Speaks for itself.
Pulseless, candt feel any pulses; but thereds electric
activity of the heart. So the heart still has some
erratic, sometimes even regular activity.

I would compare this to maybe ah engine that 1is -
still running but provides no power to the -- to the
whole -- the whole car, and that in itself is faulty.
And one would have to work for that. And in our area
of expertise, having had a pulseless electric activity
in this patient Ted us to directing our treatment
towards making that activity more regular. And before
that can happen continue the compression of the heart,
because, again, that activity is considered
insufficient for a functional human organism.

And is this pulseless electric activity condition in a

child a reversible condition?
A It is usually a reversible condition. The pulseless
electric activity, unless for example, (inaudible)
where there is no activity whatsoever, indicates that
our chances of improving patient0s conditions are
greater. Pulseless electric activity is common in
conditions that -- that are resulting from, for
example, low blood pressure, low temperature, possibly
a drug overdose and several other conditions. At that
time we didndt know which condition that was, but we
knew that we had pulseless electric activity, thus we
continued in our resuscitation effort.
Q And what was the next -- Actually, Tet me wait for the
interpreter to finish.

what was the next step in the resuscitation
efforts?
A The next step, as soon as we identified what was the
cardiac activity -- And we are talking still first
three or four minutes of the -- of the whole process,
S0 we are very sooh in the -- into the resuscitation
effort -- we administered medications that are used
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for pulseless electric activity. Since we are already
Eroviding respirations and airways, and we were
reathing for the patient, we were squeezing the heart
for the qatient, tﬁe next effort is to use medications
that could turn such pulseless electric activity in to
pulseful electric activity, if you will.
We used medication called epinephrine, and
administered that medication into the -- into the
tube, since we at that time did not have intravenous
access as this was obtained all simultaneously. It s
aﬁpropriate to administer epinephrine into the tube
wnile the intravenous access is being established.
Q

Were you -~ were you able to obtain intravenous access
at a subsequent point in time? )
A within, I believe -- to the best of my recollection

for the subsequent medication administration. we have
administered epinephrine two more times. we had IV

access and medication was administered into the vein.

So I believe shortly after that first medication was
administered into the tube.

Q Can you provide a time line -- at this point in time,
when youbGre administering medication, how much time

has elapsed since you began the 1ifesaving procedures?

A I611 maybe track back. 1611 tell you that at the

time, as we have attended to the patient with 100
percent of the time; I believe we were told that the
patient may have been (inaudible) already for eight
minutes. That in itself was a negative prognostic
value. Patient without resuscitation efforts for
eight minutes 1is certainly in itself a gravely i1l if
not the deadly i1l patient. At the same time the
efforts have started and continued, and since we have
seen pulseless electric activity we continued, I would
estimate that the first epinephrine administration
took place within approximately three to four minutes.
I would say that the second and the third epinephrine
administration took place three -- three to five
minutes Tater. ThatOs the recommended time when they
should be administered, according to advanced cardiac
life support and pediatric advanced 1ife support
mahuals, and I am natura11¥ certified by botﬁ.

I have followed, then, and I would say that --
I would say that probably -- for me to administer all
three epinephrine medications plus one atropine, which
was additional medication that was used, and a third
medication called bicarbonate, I believe took place
within 25 -- I0m sorry -- within about 18- to 20-
minute span.

Q And why was the bicarbonate administered?
A~ Bicarbonate was administered as one of the last
medications, just before or -- I8m sorry -- just

around the time when we were actually successful in
returning to pulseful electric activity, simply
because the patient was deemed to have been down for
eight minutes, which means the body was without
adequate blood flow and perfusion into the tissue,
which leads into condition called acidosis, meaning
the flowing bTlood or the blood in their blood vessels
is_much more acid. oOne of the conditions that

ulseless electric activity is caused by is indeed
yper-acidosis, or acidosis; you could say too much
acid flowing into the -- flowing at the time in the
blood vessels,
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we administer bicarbonate in an effort to
reverse that acidity. Bicarbonate is a functioning of
a base for that acid; in other words, reversing the
acidity to a point. And it0s a, I would say, an
effort that -- this was done in an effort to purely
try everything that we haven0t tried yet, because at
that time we have been down for many minutes and still
not being too successful.
Q In regards to your third administration of
epinephrine, did I understand you correctly that
following that third administration you were able to
obtain a -- a spontaneous pulse from the child?
A It was again to my best recollection, and -- that
after the third epinephrine administration, which I
believe was followed shortly by the bicarbonate

administration -- I believe those two orders were
issued in close -- in close sequence -~ but I believe
more in response to the epinephrine we have seen
return to now full pulse -- IOm sorry -- to full -- to

full cardiac activity, that was verified by listening
to the heart that now had heart sound, meaning that
the blood flow was taking place, and also fee?ing for
the pulses on the neck, carotid arteries, and in the
groin, femoral arteries, or arteries of the legs,

whakre—we—\vai-fi
LAl R LA A VL.

ri-Fi-ed—that—the—heart—activity-was—now
sufficient to actually give us a pulse.
we also verified that by checking patientds
blood pressure, and blood pressure was at ‘that time
measurable, meaning the heart function has returned.

Q And what was the blood pressure? _
A The blood pressure was in the range of 80 systolic
over 40 diastolic, which means -- systolic is the

blood pressure generated by the squeezing force of the
heart; diastolic is the blood pressure when the heart
is in so-called diastole, that is, not squeezing,
resting blood pressure Tevel. It is considered -- For
this patient it would be considered still relatively
Tow blood pressure,

Q was it a blood pressure that the child was able to
maintain through the -- through the beating of his
heart?

A The blood pressure was maintained for, I would say,
tens of minutes, maybe ten to 15 minutes. However,
that blood pressure had not stayed. It began to again
come down and decrease, which led us to introduction
of a fourth medication that we at that time
administered through a continuous dripping into the
vein, medication called dopamine. That was used to
maintain the blood pressure at that time.

Q Once Kou were able to obtain a pulse and verify blood
pressure in the child, what does this mean in terms of
the childbs ability to survive the -- to be able to
survive?

A I would say that you would probably be able to
reproduce my answer from other physicians, and even
though I am not an expert in forensic pathology or
forensic medicine I will tell you that any patient
that has not had resuscitation effort for eight
minhutes is seriously i1l patient, and the prognosis
for this -- for a Eatient Tike that is relatively
poor. I am sure there are studies that one could
review and see what survival rate like that is, but I
do not believe it exceeds 20 percent of all patients

Page 28



Gomez-Arechiga0l. txt
%hat present Tike that. Matter of fact, I think itbs
ess,

At the same time, having had -- TletOs remember
that the resuscitation effort continued for additional
20 minutes or so, after which we were able to have the
heart back in rhythm. That suggests about 28 or 30
minutes -- 30-minute effort without normal heartbeat.

In itself that again represents a somewhat, even
though positive finding at the end, still continues to
not change the prognosis from grave and rather
unfavorable.

I have at that time had an opportunity to
inform the parent that the prognosis continues to be
critical and grave, at the same time next 24 hours
would be when, shall we say, (inaudible) would be

broken, and prognosis could be -- could be discussed

in more detail.

Q wWere arrangements made to transfer Raphael to Sacred
Heart Hospital?

A Immediately after we have established a spontaneous
heart rate -- And one would need to know that a

patient would not be transferred to another facility
while a resuscitation effort would be ongoing. Wwe
would only transfer a patient that has demonstrated_at

Teast a -- a least degree of -- of self-sustained
heart and -- heart or breathing activity, in this case
heart activity. And so immediately after we have
established pulses, spontaneous heart activity and
verified that by blood pressure, naturally we have
immediately contacted MedStar, which is a company
providing transEortation via helicopter to a chosen
facility. At that time this was a Sacred Heart
intensive -- pediatric intensive care unit.
Q And do you recall approximately at what time the child
was handed over to Medstar for transport to Sacred
Heart Hospital?
A I do not have that for sure, but I will tell you that
the¥ were within a 30-minute range. I believe the
child has spent total of about -- best of my
recollection about an hour or maybe hour and some 1in
our facility, and then was transferred. Transfer
#ou1d take approximately 45 minutes to Spokane, or
ess.

Q okay. ) ) i
A ., So, IOm estimating that at best child spent
approximately hour, ~-- I0d say hour, 15 minutes, hour,

30 minutes, 1in our facility. And you subtract about
30 minutes of resuscitation effort, you will get about
an hour after the resuscitation.

Q Were you able to conduct a urine drug screen?
A We were able to obtain a series of blood tests and
also to obtain a urine test on the patient in order to
help us verify what was his condition. And -- since I

alluded to the fact that pulseless electric activity
has as one of 1its condition drug overdose, we have
conducted a drug screen and we have ascertained
negative result from that, '

Q And--

A Ruling out an overdose with a street drug or similar.
Qh 1 And were you -- did you obtain a chest x-rays of the
child?

A Yes. In order to verify positioning of the -~ of the
chest tube -- I should say endotracheal or windpipe
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tube thatds placed into the windpipe to help
breathing, we have obtained chest -- chest x-ray which
was followed by a second x-ray, so total of two x-rays
of the chest were obtained.
Q How ~- how much force 1is applied to the childds chest
when you are doing the compressions?
A The compression -- compressions dare usually done by
another member of a team, a resuscitation team. You
would sa¥ that the compression -- is -- 1itds
(inaudible) be as much as consistent about applying
qdeguatﬁ force, frequently exceeding one to two inches
in depth.
Q Ohe to two inches in depth from the chest--
A From the chest against the surface, so squeezing the
heart between the chest bone and the spinal column.
Q And would -- would those resuscitation efforts
possibly result in bruising of the chest area, as the
resuscitation efforts are ongoing?
A Yes. I would say that more often than not do
resuscitation efforts result not only in bruising at
the chest and possibly even heart or lungs, but
sometimes even in fractures of the ribs at the front
of the chest. Fracture meaning breaking the ribs at
the front of the chest, simply as a result of the

—— e _compressi-ons—Especially—if—adequates
MR. CABALLERO: I dondt have further questions.
The other attorneys may. Thank you, Dr. Brzezny.
THE WITNESS: Thank you.
THE COURT: Mr. Anderson, cross examination?
MR. ANDERSON: Thank you, your Honor.

CROSS EXAMINATION
BY MR. ANDERSON:

Q Good afternoon, Dr. Brzezny.
A Hello. )
Q Your only -- your contact with Raphael Gomez was from

when _he was brought into the hospital emergency room
until he was resuscitated and then medivacOed out to
sacred Heart; is that correct?

A That0s correct. ) ) )
Q Youbve had no earlier contact with him?
A I was trying to remember, at that day, and even now I

am trying to, and I can0t recall that I0Ove ever seen
Raphael before, best of my recollection.

Q _ _Okay. And you -- you had no contact with him after he
was airlifted out to Sacred Heart?
A No, I have not.

_ MR. ANDERSON: oOkay. Thank you. I have no
further questions. ) .
THE COURT: Mr. Moser, cross examination?

CROSS EXAMINATION
BY MR. MOSER:

Q Dr. Brzezny, were you able to form an opinion as to
the cause of death?

A At the time when patient left the -- left the -- our
facility, for all practical purposes he was alive.

Q Okay. Now, you indicated that he was not breathing
when you first came into contact with him; 1is that

right?

A True.

Q And what physical manifestations would that have that

would show up in an autopsy?
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A It is a question that you will need to clarify for me
a little bit. You are asking for a autopsy finding in
a individual that would not breath; that basically
would be an autopsy finding in an individual that
would be -- that would be dead, and that0s -- you
would find no unusual findings of not breathing on
arrival,

Yet I will tell you that should the cause of
not breathing be, for example, an asEiration, you
would find that aspirate inside of the Tung. In this
case we knew that patient had -- some vomitus at the
face. And that means that patient might have vomited
prior to arrival to our facility, and that may mean
that some of the vomitus would trickle down into the
lungs, and that would then show on the autopsy
finding, if that indeed was one of the possibilities.
At the same time, I could not verify that aspiration
took place other than having an x-ray that did
%dentify a possibility of such a process in the left

ung.

Q okay. oOkay. And as clear as my question was, youlve
made the best effort in answering. And thatds -- this
is what 10m trying to find out.

If a_patient has -= or _child_has_suffocated-and

died due to that suffocation, or was -- was havin
substantial trouble breathing up until the time o
death, how would that manifest itself?
A Here I will tell you that my information to you will
be limited, and I would refer you to a forensic
pathologist to help you there. At the same time, if a
patient suffocates as a result of, say, obstruction in
the throat or in the higher airways, you would
probably see some effort at -- you would probably not
find much in the Tung -- in the lung histological
sample, or on the autopsy sample from the Tung. But
you could find findings elsewhere, for example, in the
retina of the -- of the eye, or blood vessels at the
periphery of the hands. There could be a burst blood
vessel from the effort to try to expirate or exhale or
cough it out. There might be T1ittle burst marks,
which -- I will correct myself now. There could be
Tittle burst marks on the sides from the lung if that
was a sole -~ sole -- reason or sole cause for the --
for the -~ for the actual -- the sole reason for the
cardiopulmonary arrest.

At the same time, I would refer -- or maybe
ex?ress a position that a simple choking -- well, I
will retract that. I -- I guess thatOs my best -- the
best I can answer your question, unless you maybe
clarify it a little better for me.
Q okay. And I would Tike to Tet you know that, you
know, we will be talking to forensic pathologist--
A okay.
Q It0s just that IOm trying to clarify from what we hear
from them, what things they say could be due to -- to
other causes--

A okay.

Q And so, so IOm going to ask -- (inaudible) drag you
through again, a child who0s -- who had no blood

pressure, who had no pulse, how would that -- And then

died thereafter or shortly thereafter, how would that
manifest itself physically in that -- in the
decedentfs body?
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A You would find -- If you ask me whether I could find a
-~ whether a simple not breathing and not having
heartbeat, without any other findings -- And I mean
any other findings anywhere else -- whether I would
identify the cause of death from just simply not
breathing and not having heart activity, I guess if we
did find anything else one would be Tooking for what
else have we found. One would be 1interested in what
does the heart tissue Tooks Tlike; was there any heart
disease, congenital heart disease. Wwas there any
heart attack that happened around that time. was
there a pure hypoxia to the tissue that hapﬁened. And
there again, tKe pathologist would have to help you 1in
identifying what that hypoxia or lack of oxygen mean.

Is there any other findings anywhere else? Is

there any evidence of trauma to the stomach? Has
there been any bleeding inside of the cavities, be the
skull or be it inside of the -- be it inside of the --
of the stomach cavity? Abdominal cavity. Because
naturally there will be a cause for -- for what has
happened, and if one identifies nothing anywhere else
in any other tissue, no other evidence of any other
trauma anywhere else, and one identifies a simple --
identified nothing inside of the lung tissue, one

could—then—say—that—nothing—etse—has~happened but, for
example, choking from -- And there there would
probab1g1be an evidence to that effect also

(inaudibTe) from burst blood vessels--

Q --pause for a second, please, Doctor?
A sorry.

Q --sorry.

THE COURT: I didndt mean to cut him off.

Dr. Brzezny, this is Judge Sperline. I want to
try to help here a bit. Your answer is focusing on
autopsy findings which might identify a cause for a
failure of respiration or circulation. And counsel 1is
asking gou not what findings might help you identify a
cause, but what findings might be the effects of a
sustained period of loss of respiration. I think what
heds asking is, would we see such things as cellular
changes, burst vessels, or any other sign that would
distinguish a person whose death was preceded by a
substantial period of loss of respiration from a
person whose death was not preceded by a substantial
period of loss of respiration.

THE WITNESS: 1I0m sorry to say that I don0t
feel qualified to really answer that.

THE COURT: Thank you.

MR. MOSER: oOkay. Thank you.

And thank you, your Honor. That was exactly
what I was trying to ask. And thanks, boctor, for --
being patient.
Q Dr. Brzezny, do you have experience that a person who
has Tlost circulation does bruise more easily?
A You are -- you would say that if person has Tost
circulation for a prolonged period of time you would
find something that could look 1ike bruising, I guess,
(inaudible) pooling at the back of the -- if the
patient is laid on the back.

If youbre referring to bruising as a result of
some process in the blood stream, then you would say
that any resuscitation effort, in a patient that 1is,
like I was alluding to, critically 1?1, from either
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what we were experiencing in the emergency room at
that time or any other event, bruising conditions or
lack of clotting conditions are common in patients
that sustain burns, that sustain resuscitation, or any
other trauma.

So, conditions of Tlack of clotting or increased
bruising, or increased bleeding from the intravenous
access, all these things are very possible in all
resuscitation patients.

I will say that at the time when patient was in
our emer?ency room we have not experienced that

(inaudible) would be bruising -- bleeding from the
intravenous access lines or elsewhere.
Q Are you saying then that you were not able to observe

any particular bruising from this--
A No, I did not see any excess bruising, no.

MR. MOSER: Okay. Thank you. ThatOs all I
have.

MR. CABALLERO: No further questions.

THE COURT: Mr. Anderson, any follow-up?

MR. ANDERSON: No, your Honor.

THE COURT: Ms. Gomez, do you want to ask any
questions directly of the doctor?

M. _Arechiga?

A1l right. If you0l1l please approach the
speaker phone with the interpreter,

MR. ARECHIGA: Doctor, my name is Jose
Arechiga.

I want to know if when Raphael initially got to
the hospital if he was bruised.

THE WITNESS: IOm sorry; I missed the end of
your question.

his body?

MR. ARECHIGA: Was he -- Did he have bruises on

THE WITNESS: I do not recall.

MR. ARECHIGA: Because the attorney here for
CPS says that he had bruises.

MR. CABALLERO: 1I0m going to object--

THE COURT: That statement is stricken. This
is limited to your questions to the witness.

MR. ARECHIGA: And the people from CPS said
that he did have bruises?

THE -COURT: Thatl0s not a question. That is
stricken.

MR. ARECHIGA: Because they said my son had
bruises, B

THE COURT: Mr. Arechiga, youOre making
statements. Those arendt questions to this witness.
Do you have any other questions for Dr. Brzezny?

MR. ARECHIGA: No; that was my only question--

THE COURT: Thank you. Anything else, counsel?

MR. CABALLERO: Just one additional question.

THE COURT: Redirect?

REDIRECT EXAMINATION
BY MR. CABALLERO:

Q Dr. Brzezny--
A Yes. _ o
When -- when you are undertaking resuscitation efforts

of a lifeless, pulseless child, how much time are you
sEendin% in doing a thorough medical examination of
the child?

A I0Om sorry; who is asking?
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Q I0m sorry. This is Tom Caballero, the attorney for
the Department.

Did you understand the--

A Yes, I did understand the question.

The situation -- that the patient found himself
in at that time was immediately 1ife-threatening. It
was documented by lack of respiration and lack of
heart activity. It is only through absolute attention
to airways, bredthing, circulation and return to
normal as soon as possible that we are able -- are .
ever able to make any difference in bringing patient
back to Tife. Thatds why physician0s attention at
that extremely stressful moment in the patientds and
the physicianOs and the team0s 1ife is directed
towards airways, breathing and circulation. And
whenever those are established, only then do we find
ourselves to be able to do an exam and observation
that we consider detailed,

I will tell you to best of my recollection I
have -~ Again, 1011 maybe retract. And thatOs why, to
answer your question, I feel that the only time you
can make such a -- to make a determination and be able
to answer some of your questions would be to have
Tuxury of not having threat of airways, breathing and

etreuvlation—AaAnd-thatds—why I-would feelthat—better
to answer that question would be maybe even the
receiving team on the ~- after patient has been

stabilized to the extent that he was able to survive a
transportation, and then observed under Tess-stressful
and unthreatening circumstances.
MR. CABALLERO: Thank you. Youlve answered my
question, Doctor.
THE COURT: Mr. Anderson?
MR. ANDERSON: No other questions, your Honor.
THE COURT: Mr. Moser?

RECROSS EXAMINATION

BY MR. MOSER:

Q Doctor, this is the attorney for the father again.
I just wanted to clarify your answer to Mr.

Arechiga, that when the baby was brought in to you,

you were not -- or, you did not observe any bruises to
that baby? o
A I do not recollect that I observed any distinct

bruises that caught my attention at the time. when I
was paying attention more to airways, breathing,
circulation. I did then re-examine the patient when
we were able then to have the heart -- the heart --
spontaneous heart, and we were more stable. I have
consulted with the medical records and I have not
found statements to that effect. And simply because I
do not recall from there, and I did not find something
to help me with that recollection, I had to answer I
do not recall.
Q And that is -- that is -- As far as I know thatOs
exactly what you testified to, is what you remember.

Did you notice any injuries to the back of the
babybs head?
A I again have consulted with the medical record and
have not at that time.

MR. MOSER: o©Okay. Thank you.

MR. CABALLERO: No redirect.

THE COURT: Does eijther parent wish to ask
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further questions?

May this witnhess be excused?

MR. CABALLERO: Yes, your Honor.

MR. “ANDERSON: No objection, your Honor,

THE COURT: Thank you, Dr. Brzezny. Wwed11 end
the call.

THE WITNESS: Thank you.

MR. CABALLERO: Your Honor, I have a short
withess to present before we continue with the
motherds testimony.

THE COURT: Any objection, counsel?

MR. ANDERSON: No.

THE COURT: Hello.

MR. CABALLERO: Your Honor, this witness will
require an interpreter to testify.

THE COURT: 1Is -- is another interpreter
present?
Inaudibie crosstalk

THE COURT: He can assist the witness. Hels--.
If heds available.

THE WITNESS: I can speak English enough of --
(inaudible) nervous. (Inaudible) whatever, you know.

THE COURT: The record should reflect that Mr.
Arnold Garza has been requested to assist the witness.

Mr. Garza has previously been determined to be
qualified as a Spanish language interpreter. To the
best of my knowledge he is not as yet certified. No
other certified interpreter is available to the court
at this time.

can we close the record for a moment, please.
Break in recording -

For the record I have reversed the position of
the finterpreters. Mr. Castillo, who is a certified
interpreter, will assist the withess. Mr. Garza, who
is a qualified interpreter, will assist parents.

Please raise ¥our right hand.

Do you solemnly affirm that the testimony you
give in this matter will be the truth under penalty of
perjury?

THE WITNESS: Yes.

MR. CABALLERO: 1IOm going to ask you to Tisten
to my entire question--

THE WITNESS: oOkay.

MR. CABALLERO: --and to wait for it to be
translated into Spanish, and then for you to answer 1in
Spanish, so that it can be translated--.

DIRECT EXAMINATION
BY MR. CABALLERO:

Q ) Would you please state your full name and spell your
name?
A Alicia C. Estrada--
INTERPRETER: A-1-i -- I canlt spell it 1in
Spanish.
Q well, then, is it spelled "Alicia," A-T1-i-c-i-a?
A Uh-huh.
Q And T would ask that you answer yes or no.
A Yes. .
Q And is your last name Estrada, spelled E-s-t-r-a-d-a?
A Yes.
Q And--

i THE COURT: 1IO0m sorry. IOve been clumsy about
this arrangement. Mr. Garza, I donft think itbs
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hecessary for you to provide a second translation
because Mr. castillo 1is SEeaking the Spanish
equivalents aloud. For that reason, if you would
simply assist either of the parents if they want to
communicate with their attorney while the process is
taking place.

What city and state do you live in?

Moses Lake, washington.

Do you know Maribelle Gomez and Jose Arechiga?

Yes. They are there.

And how 1is it that you know them?

When I went to an alcoholic treatment in Moses Lake --
(inaudible) introduced (inaudible) and since T was i1]

she told me she was very good, she was very nice, and

I was there with her in her home for a while.

OO0

Q Did you actually reside in the Gomez-Arechiga home for
a period of time?

A Yes.

Q And apEroximate1K how Tong did you live with -~ within
the Gomez-Arechiga household?

A About two months or a month and a half. I donft
remember exactly. '

Q And do you recall what year you Tived with the Gomez-
Arechiga family?

A 2002~

Q Was Raphael Gomez residing in the home with Maribelle
Gomez and Jose Arechiga?

A Yes.

Q At the time that you were Tiving with Ms. Gomez and

Mr. Arechiga were you friends with Maribelle Gomez?
A Yes.
Qh buring the -- during the period of time -- Strike
that.

) Were you able to observe the interactions
between Maribelle Gomez and Raphael Gomez in the home?
A Yes.,
Q And, were there any behaviors by Ms. Gomez towards
Raphael Gomez that caused you concern?
A

Yes,
Q what was it that you observed?
A well, (inaudible).

Q .Did you -- were you ever in a position to observe Ms.
Gomez disciplining her child through the use of
corporal punishment?

A Yes.
Q Would you describe what it was that you observed?
A One time after (inaudible)--
THE COURT: Pause--
A --after--

INTERPRETER: May I have that repeated?

THE COURT: Please repeat.
A After he Teft for work the child would cry. And she
would -~ throw him -- with -- from this height, 1ike
this, here, would throw him with her Teg -- with her

foot, from like -- from here to there where they

parked the truck.

Q was the child on the %round?

A And there was a bicycle there, and that day I wanted

to pick him uE and she didn0t want--.
a

Q And what, when you were testifying you were indicating
a movement with your foot. was that a kicking

movement?

A Yes—-
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THE COURT: Wwait.

A Yes.

Q And how -- when you observed the mother kicking
Raphael Gomez, how would Raphael react?

A He was crying, but -- rocks in his mouth.

Q was this inside or outside the house.

A I0m sorry.

Q What about spankings? Were you -- were you ever in a

position to observe the mother spank Raphael?

Yes. Many times.

was the father present when she would do this--

No.

And let me remind you, jet me ask you the question and
e011 dinterpret it for you. 1Is that okay?

Thank you. Yes.

was there any situation that you observed where the
other would have hit the child in the facial area?

One time--

And what did you observe?

I saw that she hit him here -- kind of -~ strong.

THE COURT: AS the witness answered she
estured to her left cheek.

Did -- did the mother on that occasion hit the child
the_cheek_area?

3

Yes.
And how did Raphael react to that?
He cried a lot.
what was it that Raphael was doing when you saw the --
did you see what Raphael was doing when the mom
slapped the child?
He wanted to eat what we ate and he wanted to play
with the other children and she wouldndt let him.
on the particular day that she hit him on the -- on
the cheek, what was it that Raphael was doing -- prior
to being slapped?
A We were sitting on the sofa. we were eating grapes,
and Tike -- you know, all the -- Tike usual, the kids
(inaudible), "Aha, Kou wanht some grape,” and well, for
me, kids are everything, you know, and I wanted to
give him some, but she -- okay. And you know, that --
told me not to do it, that she wanted to do it her
way, that he was too disciplined--

QOPOoPrOoL0Q POPIOPSTOPLOP

>

or, what-- )
' -~Ocause theK were too -~ he was too different,
with the other mother that they have now -- foster--

) INTERPRETER: I donOt know what you call it. I
dondt know how to say it.

Q was that more disciplined when the child was with the
foster parent?

A okay. No, that -- that she -- that he was -- used to
doing it -- she wanted to do it her way, that he was

used to doing it -- getting -- his way, that -- wanted
to do it the way--
INTERPRETER: IOm sorry--
Q Let me ask a question.
THE COURT: Pardon me. Ms. Estrada, answer in
short phrases.
THE WITNESS: Okay.
THE COURT: Make sure you finish your answer,--
THE WITNESS: Okay.

THE COURT: --but do it 1in pieces.
THE WITNESS: oka%. o
Q And, when -- when the mother was indicating that she
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wanted to do things her way, was it in comparison to
what the mother saw in the child because of the foster
parentl0s way of doing things?

MR. ANDERSON: Your Honor, IOm going to have
to--

THE COURT: sSustained.

MR. CABALLERO: Let me rephrase.
Q Did the mother at any point in time express
dissatisfaction to you about tﬁe child being spoiled
by the foster parents?
A Yes. That was 1it.
Q In regards to the slap in the face that you observed,
you were indicating that there were some grapes that
were being shared. And what was it that occurred with
Raphael tgat led the mom to slap him in the face?
A okay. That -- that not -- we were eating, that he not
be eating with us; that he would have his time when it
was his meal time to eat then and not for him to be
eating all the time.
Q And on that occasion what was it that led the mom --
what was Raphael doing that the mom then ended up
slapping him?
Just because he cried because he wanted.
He wanted what?

Grape~
what about ang1t§pe of behavior by the mother --
e).

LoroXr

strike that. (Inaudi

) Did you ever observe the mother spray the child
with water?

A Yes.,
Q would you describe what it was that you observed in
that regard?
A (Tnaudible), you know, all the time when the -- Mr.

left work, you know, the child would cry. And so that
he would try to get him and then put him in the sink

and for him to stop crying she would -- put him in the
sink and pour cold water on.

Q And where would she pour cold water on?

ﬁ_ . From the sink there on his back, and then would bathe
im all.

Q Did you ever observe any behavior from Mr. Jose

Arechiga that would cause you concern about Raphael?

A He was never bad toward him. He (inaudible) a ot
because she (inaudible).

Q 'Did Ms. Gomez exhibit these corporal punishment
behaviors towards her other children?

A Yes, but not -- the same as towards Raﬁhae1.

Q And, you indicated that you Tlived in the Arechiga-

ﬁOT$Z home for approximately a month to a month and a

a ——
THE COURT: She testified a month and a half to

two months--

Q why did you -- So, what -- Let®s strike the question.
why did you leave the Gomez-Arechiga home after

-~ after Tiving there for a month and a half to two

months?

A Because a lot of people go and visit them, for

example, the social workers, and I told one, I told

another one -- and she found out that I had told them

that so she sort of ran me off and at the same time I

Teft on my own because I could see that their -- the

faces they were making.

Q And when you say that they were making faces, who were

pPage 38



) Gomez-Arechigall. txt
making the faces?

A wWell, see, they didn0t treat me the same as when I got
there, you know.
Q And they being Maribelle Gomez and Jose Arechiga?
A Just him. He never got involved in anything.
Q Just him or just her?
» INTERPRETER: Oh. Excuse me. The interpreter
said--.
A Just her. I mean, he never got involved in anything.

INTERPRETER: Sorry. The -interpreter must have
misinterpreted.
Q Did--

MR. CABALLERO: Or I may have mis-heard it.
Q Did you -~ did Ms. Gomez ever tell you that she had
found out that you had told social workers about her
behavior?

A well, more or less, yes.
Q what do you mean, "more or less?" _
A She was -- she told me that I was a gossip.

MR. CABALLERO: I donOt have further questions,
The other attorneys will have questions.

THE COURT: Cross examination, Mr. Anderson?

MR. ANDERSON: Thank you, your Honor.

CROSS EXAMINATION

BY MR. ANDERSON:

Q Ms. Estrada, you spoke about a time when you saw
Maribelle Gomez -- she kicked Ra?hae1 -~ threw him

with her foot, I think you actually said. Do you

recall what incident weOre talking about?

A Yes.

Q Do you remember when this was? was this towards the
beginning of your stay with them? Towards the middle?
Towards the end? .

A At the beginning (inaudible).

Q A1l right. Did you tell any of the social workers
that came over -- about that particular incident?

A Not -- not in those days, no.

Q okay. So you didn0t say anything about that

particular incident?
A Not until after I Teft, and -- after I left
(inaudibte).

Q was there a reason why you didn0t say anything about
it earlier?

A okay. Because one day 0lga went (inaudible) told her
that there was mark, that she had slapped him, and she

said that -- it was nothing, that it was nothing.

They never believed anything.

Q okay.

A Believed of me anything -- of me.

Q When you did tell somebody about that incident, do you
recall who you spoke with?

A Yes.

Q And who as that?

A with olga. with Dave, the social worker, welfare.

with ~- (inaudible) -- okay. with people -- Dave gave

me a whole bunch of phone numbers, and I called over

there, and -- to them and they said, you know, "Make
arrangements” -- "shel@s got her social worker over

there; you take it up with her social worker over

there.” They -~ (inaudible).

Q okay. was this before you left their home, or after
you left their home?
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A Before.
Q Okay. You stated that -- towards the end there you
thought that they were getting angry at you, because
you were talking with the social workers.

A Yes.
Q so you just decided to leave at that time?
A Yes.

‘ so itds your testimony that they -- that they did not
ask you to leave, that you Teft on your own?
A Yes.
Q And, where did you go after you Teft them,
ﬁinaudib]e)? where did you go after you left their

ome?

A with a friend, Anna. She lived on Cascade.

Q Is that in Moses Lake?

A Yes.

Q okay. (Inaudible) trying to get an idea of -- of what
you said to the social worker, social workers, and

what they -- what their response was. You had

testified already that you told 0lga about a mark that
he, that Raphael had on his face, and she said, "Donlt
worry about jt."

A Yes.

Q You also said that you called somebody about the --
the—time—that—Maribelle—threwRaphael~with—her foot=-

A Yes.

Q --and they told you just to talk with her social
worker, who was Olga, correct?

A Yes.

Q And, what was her response to that?

A Nothing.

Q Did she ever have any -- any other responses to your

concerns that you raised other than to say, "Don0t
worry about it?"

A That she told me? oOr--

Q Yes.

A --me, myself? or--

Q when you came to her with your concerns, did she ever

take any other attitude besides, "Oh, donOt worry
about that?"

A would she always say the same thing, said, "Don0t
worry; the child (inaudib]eg."

Q oOkay. I think you may have answered this question but
IOm not sure (1naudib1e§ full answer. You -- you

(inaudible) Maribelle (inaudible) about one and a half
or two months, some time in 2002. Do you recall when
in 2002 was it? (Inaudible)? Summer? Spring?
A June or July. It was after my surgeries.

MR. ANDERSON: Thank you. I don0t think I have
any more questions at this point.

THE COURT: Ms. Gomez, I think I made a mistake
earlier in inviting you to ask questions of witnesses
directly.
Break in recording

THE COURT: You have the right to address the
court, but probably not the right to ask questions of
witnhesses. So if you have any other questions that
you want to ask, will you let Mr. Anderson know?

THE WITNESS: cCan I include something?

THE COURT: Just a moment.

MR. ANDERSON: Your Honor, (inaudible)
questions.

THE COURT: Thank you. Mr. Moser, cross
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examination?
MR. MOSER: (Inaudible).
THE COURT: After Mr. Moser finishes, then if
Xou have any other questions that you want him to ask,
et Mr. Moser know.

CROSS EXAMINATION
BY MR. MOSER:

Q Ms. Estrada, do you have any children?

A Three.

Q How old are they?

A I have one thatOs 28, one thatfs 29, one -- I dondt

know. onelds from 873, 072 and 086.

Q Do they have children?

A No.

Q Do you have contact with any state agencies?
A No.

Q

Do you receive welfare?
MR. CABALLERO: oObjection. Relevance.
THE COURT: Relevance?
MR. MOSER: Relevance, your Honor -- Actually
Tet me -- why dondt "I go ahead and ask that after I
ask a question or two.
THE_CQURT: _ The_ question_is. withdrawn

Q Have you ever had any contact with child Protective
Services?
A what part? From mine, or their part? or--
Q Yes, for your part.
A Yes.
Q what kind of contact?
A Tell him I don8t want to answer that because itOs no
relevancy. I don0t want them to -- interrogate me--

MR. CABALLERO: Your Honor, I -- I0Om also going
to object to that question as to relevancy -- focuses

on (inaudible) Gomez-Arechiga family.

THE COURT: WwhatOs the relevance?

MR. MOSER: The relevance, your Honor, is that
shebs trying to cooperate as much as possible with the
state in hope that it -- that it will have some
benefit to her.

THE COURT: You can inquire as to whether or
not therebds a current Eroceeding, but the details of
that proceeding would be irrelevant.

Q Ms. Estrada, who asked you to testify here today?
A A -- I don0t know whatds his name--

MR. CABALLERO: --your Honor--

THE COURT: Just a moment. Answer if you can.
A I dondt know (inaudiblie) asking him to--

THE "COURT: Just a minute.
. It0s not a test. If you don0t remember a name,
or donbt know, thatbs your answer. DonOt ask someone
else.

A Just the policeman went to my home. Thatbs all -- and
then he went and -- thatfs 1it.

Q Ms. Estrada, when you say "he," who do you mean? Mr.
Gonzalez?

THE COURT: Yes or no.
A Yes.

THE COURT: Thank you. _
Have you ever had any other contact with Mr. Gonzalez

before -- before this case?
A No, I never had the pleasure. .
Q And have you had contact with CPS in Moses Lake?
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A No.
Q Ms. Estrada, why did you go live with Jose and
Maribelle?

(Inaudible), tell you the truth I dondt even know
myself after -- introduced us and said, you know,
"Come _and stay with us,"” (inaudible). I can sleep on
the floor,

Q Ms. Estrada, did you have somewhere else to stay at
that time?
A Yes.

. Ms. Estrada, weren0t you Tooking for somewhere to
stay®
A No, because I was_paying my rent.
Q why would you go Tive with strangers if you could live
at your own house?
A Maybe it was because God took me there to see how she

treated the child. I dondt know.

Q where do you Tive right now?

A At 4278 Grape Drive.

Q Do you live with other people there?
A No.

Q How Tong have you Tived there?

A Two years.

MR. MOSER: 1IOm going to go ahead and renew my

question—as—to—whether—shereceives welfare, and of
course the prosecutor may object,

THE COURT: WwhatOs the relevance of it?

MR. MOSER: The relevance is that she has a
motivation to ingratiate herself with state agencies.

THE COURT: Is there--

MR. CABALLERO: 1IOm going to object, because
thereds no--

THE COURT: Just a moment.

The objection is sustained.

Q Ms. Estrada, I think it0s when Mr. Anderson was cross
examining you, you testified -- what the interpreter

said you said -- you testified "they never believed

anything I said."

A No--

THE COURT: Just wait.
what s ﬁour question?

Q When you said "they never believed anything," do you
mean CPS?

A Yes.

Q How many times did you report injuries to CPS?

A Many times.

Q Ms. Estrada, you testified that Maribelle told you --
told you you were a gossip?
A Yes.
Q Has anyone else ever called you a gossip?

MR. CABALLERQO: Object to the form of the
question. Itbs irrelevant.

THE COURT: Sustained.

MR. MOSER: A1l right. I don0t have any more
questions, your Honor,

THE COURT: Mr. Arechiga, is there -- do you
want any further questions of this withess?

MR. ARECHIGA: Okay. (Tnaudible)--

THE COURT: Tell Mr. Moser.
Inaudible crosstalk
Q Ms. Estrada, did you ever bring alcohol to the house
of Maribelle and Jose?
A Yes, because she asked me to.
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Q when you say that Maribelle ran you off, what do you
mean by that?

A I didn0t say that she ran me off.

Q YouOre right; You didn0t say she ran you off. what
you said was that she kind of at the same time she ran

you off you were deciding maybe you would Teave at
that time, and (inaudible) happened at the same time.
A Yes.
Q Now, what do you mean by that?
A Because I couldnOt bear the treatment that she was
giving her child. And him also; she treated him badly
also.
Q Ms. Estrada, what do you mean when you say that
Maribelle took actions to try to get you out of her
house? . ) _
MR. CABALLERO: 1I0m going to object to the form

of the question. I believe that her -- it
misrepresents her testimony. Her testimony was that
the mother was giving faces to her and that -- and

that more or Tess she took it that she didndt want her
be around, not that there were actions taken.

MR. MOSER: That was--

THE COURT: Your objection goes to the weight.
This is cross. 1It0s appropriate.

Can you answer the question?

_ THE WITNESS: Could you make the question
again, please?

Q what actions did Maribelle take to pressure you to
Teave the house?

A She called 0lga and told her that I had an arrest
warrant and that I couldnbt be in her home.

Q Isn0t it true that it was Jose who was pressuring you
to Teave the house?

A No. No.

Q You never felt that Jose took any actions to attempt
to get you to leave?

A No.

Q Ms. Estrada, were you talking to the neighbors about

what was going on inside of the house of Maribelle and
Jose? -
A No.,

MR. MOSER: Okay. No more questions, your
Honor.

THE COURT: Before I call on counsel for any
other questions, I have a few questions for you, Ms.
Estrada.

INTERROGATION
BY THE COURT:

Did you ever see Raphael throw a tantrum?
NO.

Did you ever see him hit himself?

No.

Did you see him pull his own hair?

No

Did you ever see him pitch or throw himself against an
bject or on the floor?

No. Never. I loved him a lot.

when you were Tiving in the Gomez-Arechiga home were
ou working?

No.

Did you spend your day generally in the home?

Yes, all day.

TOPKOTOoOLOPOPOTLO
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Q Did you ever discuss with Mrs. Gomez your concerns
about how she treated Raphael?

A Yes.

Q what did she say about that?

A They were (inaudible) her children and she (inaudible)
them whichever way she wanted.

Q Can you tell me what you saw that Ted you to think Ms.
Gomez treated Raphael different than the other

children?

A Because she -- told me that she hated him, that she
didndt know why she hated him so much.

Q Did you ever hear Ms. Gomez say such a thing to any of
the other children?

A Just to the Tittle one. I donlt remember what the
name is, the Tittle one.

Q Girl?

A (Inaudible) really hit him hard on the head with the
hair brush.

Q who hit whom hard?

A MaribelTle hit the 1ittle girl.

Q Did you see any difference in the way that Ms. Gomez

treated the children comparing the time when Mr. _
Arechiga was away and the time when he was present in
the home?

A vesTshe treated them differently, especially TittTe
Raphie. (Inaudible) outside -- it was different a lot
of things. When he was there she was different with
them. And then he would ask her, "why are you that
way with my son," and (inaudible) get away, you know,
Teave, and (inaudible).
THE COURT: ThatlOs all the questions I have.
Redirect or follow-up?
MR. CABALLERO: Not from the Department.
THE COURT: Mr. Anderson, on behalf of mother?
MR. ANDERSON: Yeah, I just have one follow-up.

RECROSS EXAMINATION

BY MR. ANDERSON:

Q when the -- when the judge was questionin% you, you
stated that Maribelle always said that she hated him,
referring to Raphael, and she didndt know why she

hated him so much. Do you ever recall her making any

of those statements in front of anybody else, such as
another neighbor, (inaudible)?

A No. No, because she was always telling the neighbors
that the children were crying because they missed

their dad, and it wasnOt true; they were crying

because she hit them.

Q okay. well, I -- That doesnOt really answer my
question, My question was, did she ever state that

she hated any of her children in front of the

neighbors?

A That I would have heard, no.

Q1 ) okay. So she just said this to you when (inaudible)
aloner?

A No, she didnft tell me. She would tell the child.

MR. ANDERSON: oOkay. Thank you. I have
hothing further.

THE COURT: Recross, Mr. Moser?

MR. MOSER: No, your Honor.

THE COURT: If either parent has an additional
question Tet your attorney know.

Just a moment.
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Through your Tlawyer, please.

THE "WITNESS: Could I say something?

THE COURT: No. It isnbt necessary.

THE WITNESS: -~-something about -- and Ifm
overhearing what theylre saying-- .

THE COURT: o©h. But 10m not.

THE WITNESS: oOkay. Thank you, Judge.
(Inaudible).

THE COURT: Anything else?

MR. MOSER: I just -- I just have -- I have one
question, your Honor.

THE COURT: Go ahead.

RECROSS EXAMINATION
BY MR. MOSER:
Q Mrs. Estrada, what did happen to your children? or,
who did raise them?

MR. CABALLERO: Object -- object, form of the
question. Relevance.

THE COURT: The question is compound. The
objection is sustained. You can restate.

MR. MOSER: oOkay.

Q Mrs. Estrada, who raised your children?
A Me

MR. CABALLERO: And, your Honor, objection
regarding the form of the question, and -- actually
not the form of the question; the relevancy of the
guestion.

THE "COURT: oOverruled. The witness has
answered. Her answer cah remain.
Q Mrs. Estrada, did CPS ever take your kids away from
you?

MR. CABALLERO: Objection--

THE COURT: Stop. Stop.

MR. CABALLERO: Objection. Relevancy.

THE COURT: The objection is sustained.

MR. MOSER: Your Honor, for the record, the
relevance -- is that she has -- she0s seeking an
object to deal with her own personal issues,

THE COURT: IOve said before, you could ask her
if there 1is a presently pending case. But thatls not
your question.

MR. MOSER: oOkay. Thank you, your Honor.

No more questions.

THE COURT: Anything else? Mr. caballero?

MR. CABALLERO: No, your Honhor--

THE COURT: May this witness be excused?

MR. CABALLERO: Yes, your Honor.

MR. ANDERSON: Yes, your Honhor.

THE WITNESS: Thank you.

THE COURT: Thank you--

THE WITNESS: Thank you, Judge.

THE COURT: You can step down--

THE WITNESS: Thank you.

THE COURT: Youlre free to stay or leave.

THE ‘WITNESS: Thank you, Judge.

THE COURT: LetOs take a brief recess 0til
3:30, please,
Recess

MR. CABALLERO: Your Honor, the Departments
next scheduled witness is Murray Twelves. He is
present in court and ready to testify. His testimony
should be fairly brief.
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THE COURT: Any objection to further
interrupting the testimony of Ms. Gomez?

MR. ANDERSON: No, your Honor.

MR. MOSER: No.

THE COURT: Mr. Twelves?

Do you solemnly affirm that the testimony you
give in this matter will be the truth under penalty of
perjury?

THE WITNESS: I do.

THE COURT: Please be seated.

DIRECT EXAMINATION
BY MR. CABALLERO:

Q Mr. Twelves, would you please state your full name for
the record?

A Charles Murray Twelves.

Q And what 1is your occupation?

A I0m a Social worker III for the Division of children
and Family Services.

Q And what is your business address?

A 1620 South Pioneer Way, Suite A, in Moses Lake.

Q what are your present duties as a social worker for
the Department?

A I do intake where I receive reports of child abuse and

neglecty—requests—for—family reconciiation services,
requests for placement, Ticensing complaints and
Ticensing CPS.

Q would you very briefly describe your education thats
relevant to your role as a social worker? ) _
A I have a bachelor of arts from the University of

washington. The equivalent of the academy was brand
new when I started about 20 years ago, so I did that.
And I also got the basic training that they had before
that, that hadn0t yet been phased out. Ib6ve had
numerous trainings offered by the state over the last
20 years, both required and optional.

And have you been a social worker for the state for
the Tast 20 years--
A Yes.
Q Prior to your current duties as an intake social
worker, did you carry a case management type caseload
with the Department?

A Yes. I had a cws load for a year.
Q And during that year was the case of Raphael Gomez-
Arechiga previously on your caseload?
A Yes.
Q Is Raphael Gomez a deceased child?
A Yes.
3_ a4 And what is your understanding as to when Raphael
ied?
A It was on September 10th, 2003,
Q Approximately when did you receive Raphaelfs case into

your caseload? _ _
It0s when I first went into cws, would have been early
September of 2002.

>

Q Who transferred the case to you?

A Olga Gaxiola.

Q And how do you spell Gaxiola for the record?

A G-a-x-i-o-1-a.

Q Where was Raphael placed when you received the case?
A He had been in in-home placement for three months.

Q was -- was Ms, Gaxiola the social worker that was
actively managing the case when Raphael was returned
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to the familyl0s care?
A Yes.,
Q would you -- To the best of your recollection would
you please briefly describe the history of Raphael
Gomez0s placements during the period of time that you
had the case?

A Like a chronology of them?
Q Yes.
A Okay. In September, shortly after the baby Edgar was

born, Raphael had an accident when an uncle was
watching him. Hels reported to have fallen off a toy
and got a fracture -- I think it was in the -- it was
in the Tower Teg, anyway. And the physician who
examined it -- or examined the medical records said
that it was a -- a toddlerl0s fracture. All of the
children were removed from the home and Raphael and
his siblings were returned home after five days.
pecember 7th I think is when the second incident
took place, where he broke the femur of his other leg.
And that resulted in four months of out-of-home
placement -- Or, he went home around March 26th.
so he injured his femur in December of 20027
2002, and went home the end of March 2003.

O >0

o] During_the periods_of time_that Raphael-Gomez-was—in
foster care, -- Strike the question.

Where was he placed when he wasnbt in the
parentsd home?
A In foster care.
Q And during those periods of time that Raphael Gomez
was in foster care was Raphael receiving routine
medical care?
A Yes.
Q was he also being -- was he also heing followed from
December of 2002 through March 25, 2003 for post-femur
fracture repair?
A The foster parents kept all his medical appointments.
I believe the parents went to some of those, also.
Q when you received the case from Ms. Gaxiola did you
review the file?
A I didnbt read through the whole file. I talked with
Ms. Gaxiola and my supervisor and basically, if there
was some doubt usually I talked with them about what
had happened. .
Q Dur1n% the periods of -- of time that Raphael was in
foster care placement did you receive any reports from
medical providers or any referrant that Raphael had
suffered any injuries?
A well, of course we had the medical reports related to
-- You mean, in addition to the injuries that caused
the placements?
Q Let me rephrase the question. During the periods of
foster care placement, while Raphael was in foster
care--
A Uh-huh.
Q --did you receive any reﬁorts pertaining to injuries
that would have been sustained while Raphie was in
foster care?
A I didn0t get any reports from doctors. The foster
mother called once when he had fallen at church, and
got a bruise on his head, 1 think.

Q okay. And when was that, approximately?
A Apgrox1mate1y February.
Q February of--
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A of 2003.
Q Do you recall receiving a phone call from Maribelle
Gomez on September 9, 2003 regarding Raphael0s
physical condition?
A Yes.
Q And what is your recollection -- Strike that.

what was the substance of your conversation
with Ms. Gomez?

A She called shortly before five o0clock. Sshe was-~

Q when you say five o8clock, is that in the morning or
in the afternoon?

A In the afternoon.

Q Please continue.

A She was -- was very upset, upset enough that I didndt

recognize her voice and had some difficulty
understanding her. And she said my name a couple
times, and -- and I asked her what happened, and I
didn0t understand a word that she used at the time but
she told me that he had thrown himself down. I didn0t
understand that he wasn0t breathing but I understood
that he wasndt conscious. And she said this happened
while she was feeding him.
I asked her if she had any way to get him to
the hospital jmm?digte1y and she said she did. And I

A?é have somebodK that would take them directly there.
so she said she had somebody who would take them. And

felt—that-would—be—faster—thancalTing 9=1-1, if she

I said then -- "Then take him immediately.” And the
last thing she said was, "DonGt take my child."
Q was -~ was the mother expressing concern to you

regarding the possibility of being misunderstood at

the hospital?

A well, theydd had him taken away -- or, taken out of
their care the last two hospitalizations, so, yes, I

think -- at that time what was far more real to her

was losing him to CPS than losing him to death. )

Q Did she ask that you go with her to the hospital?
A Yes.

Do you recall what was the Tast statement that the
mother made to you during the conversation?

A During that conversation?
Q Yes. _
A "Dondt take my child."

As part of your ongoing duties as a social worker were
you able to observe the mother interacting with

Raphael?

A Yes.

Q And what was -- what was your observations about her
interactions with the child when you were watching?

A I thought her interaction was very appropriate. She

seemed able to attend to all her children and whatever
seemed to come up at once.

Q what type of settings were you able to observe the
mother interacting with her children?

A Mainly in the family home. Possibly -- well, I saw
them first a couple times at the office but it was

mostly in the family home.

was she affectionate towards Raphael?

A Yes.

Q Did she appear loving towards the child?

A I thought so.
Q
W

fe

And, what about in regards to her other four children?
ere you able to observe her level of affection for
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those children?
Yeah. I think she was affectionate with all of the
children. she was -- was a Eerson basically that made
sure everything, you know, that needed to be donhe was
done. So she was very attentive to their needs,

and--. In whatever -- pretty much whatever she felt
needed to be done she would do.
Q During the December 2002 removal of Raphael due to the

femur fracture, did you have occasion to talk to _
Maribelle Gomez about how RaphaelOs repeated injuries
were affecting her?

A I didndt ask her that.

Q wWas she raising concerns with you regarding Raphael®s
behaviors?

A She did right about that time. she had called me, oh,

a few days before that and said "Can you come over and
see us soon;" I think it was 1ike a Thursday or a
Friday and I said, "will it be soon enough if I come
next week, early next week," and she said, "veah, that
should be fine.” So I was set to go the next week.
And I -- And the injury took place in between when I
would have gone and when she originally called.
She said afterwards that the reason she had
called.-was_that they were starting_to—observe_unusual

behaviors, that had them really concerned, that they
cqu;dnét really explain and they wanted help dealing
wi th.

Q Did she explain to you what the behaviors that they
were observing, what those were?

A That he wouTd eat until he threw up if allowed to.
She caught him one time eating his own feces.

Q was she concerned about the childbs high level of
activity? (Inaudible)--

A I dondt recall that it ~-- at that time.

Q Did that later become an issue?

A when he came -- It was more of an issue after he came

back from foster care. He never seemed to quite fit
in 1like he had before.

Q when he came back from foster care when?

A In March of 2003.

Q Did you explore what she meant by Raphael not fitting
in as before?

A oh, she didn0t say that. That was more my
observation, that he seems to be -- or, he seemed to

be bonding and finding his place in the family at the

time he was removed; when he came back he had much

more difficulty settling in, back in, in that way.

Q How would Raphael demonstrate behaviorally this
difficulty in fitting in?

A some of it would be he was not used to having anyone
in his face, so being back in a small home with all

the people who were in that small apartment, and just

the -- that the other children were used to being

physically close to them if -- Tike his little sister

got up really close to his face he would lash out at

her aggressively.

Q what do you-mean by that, lashing out aggressive]K?
A HeOd hit her or pull her hair. I think he might have
bitten. I know he bit his mother when she told him

that he had -- that he had finished his meal.

Q Did you observe that, the hitting (inaudible)?
A No, I didn0t see it myself,
Q was that reported by -- who?
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A That was reported by the parents. oOne time the Tittle
girl came up to tattle on him and told me that.

Q when ﬁou observed Raphael in the home, did you observe
him throwing himself back onto the floor with force?

I didnbt actually see that.
Did you ever see him hitting himself?
No.
what about pulling his own hair?
Is that a "no?"
No. Correct,
In terms of your observations of Raphaelds level of
activity, when You were in the home observing what was
his activity Tike?
A I didn0t see that high a level of activity. My very
presence there would change, often, the dynamic of
whatOs going on, Ocause everyoneds behaving a little
differently knowing there®s an outsider.

or LOoror

Q would Raphael_be excited to see you?
A Not necessar1]¥. I mean, sometimes he would seem --
you know, he would smile o

r something Tike that. And
the other kids did, too. Sometimes he was in another
room playing with the kids, (inaudible) talked to his
mother. sSometimes he played with them all right,

sometimes he didndt. And a Tot of the behaviors that

catsed—concern—were—around-mealtime:

Q Were you present during meal times?

A No.

Q And so, the--

A I think I was there once or twice when she was feeding
him some cereal, or something.

Q And do you have a recollection as to how Raphael was
behaving during those feedings?

A It wasn0t unusual on those occasions.

Did you ever observe Raphael throw a temper tantrum

around the mother?
A No, I didnlt.

The home support specialist and CPS worker,
Linda Turcotte, I think witnessed a 1ittle bit. I
think the home support specialist told me that she
witnessed something along the lines of a tantrum once
when the mother got him up early -- early being -- he
would stay awake all night and then wouldndt -~ then
would want to sTeep until noon, and so if she got him
up early then he would protest. And the home support
specialist, Gracie Alvarado, witnessed that.

Linda Turcotte said she saw him arch and throw
himself back once, but he was on the sofa at the time
she saw that.

Q As part of the investigation into--
MR. CABALLERO: Actually, if I could have--.
Q Let me rephrase the question.

As part of the investigation into either the
tibia fracture that occurred in September of 2002 or
the femur fracture that occurred in December of 2002
did the Department obtain skeletal surveys of the
older children?
A Yes. I believe -- I believe it was as a result of the
December incident, December 2002 incident. I know all
the children got skeletal x-rays, but I think it was
as a result of the December 2002 incident that they
got them.
Q And were any findings consistent with abuse as to
those -- the older siblings of Raphael, were there any
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findings that would have been consistent with abuse?
A I didndt study that report, but from talking with the
CPs worker who investigated it, as I recall the x-rays
did not show past injuries.

Q And Ms. Turcotte would be the person that would know
-- that would have consulted with medical
Erofessiona]s regarding the -- the findings -- on the
one -- on the skeletal surveys?
A Correct.

MR. CABALLERO: I don0t have further questions
for Mr. Twelves.

THE COURT: Cross examination, Mr. Anderson?

MR. ANDERSON: Thank you, your Honor.

CROSS EXAMINATION

BY MR. ANDERSON:

Q Mr. Twelves, you stated that there was, just shortly
before the December -fracture incident, that Maribelle

Gomez (inaudible) -- "concerns that I have with

Raphael,"” is the way you put it. That--

A She didn0t specify that. she just said, "Thereds some
things we need to talk to you about."

Q okay. And you subsequently -- subsequently disclosed

to_you-that these were concerns—she-had—about—his
behavior? 1Is that--

A Yes.

Q --accurate? Did she -- After he was returned home 1in
March, 2003, did she call you back (inaudible) other

times ex?ressing concerns -- about his behavior,

(inaudible)?

A Many times. We talked about it a Tot. Thatls why we
pursued the -- the neurological assessment through

Childrenbs Hospital. The difficulty was that a
preliminary neurological assessment had been done 1in
January, but was very -- very preliminary, was not
what weld hoped, and that doctor recommended a return
examination in maybe six months. So the challenge was
to get a doctor who would -- who would make a referral
to Children0s. And they found a doctor who -- who had
actually seen Mr. Arechiga for -- regarding injuries
in an accident, and he observe Raphael and said
something didnOt look right. So they took him back to
that doctor and he made the referral, probably about
May of 2003. And at the time of -- of the childds
death they were still on a waiting Tist--

Q okay.

A --for that.

Q Mr. caballero went through a kind of Taundry 1list of
behaviors that he asked if you observed Raphael, I
think all which (inaudible) you said, "No,
(inaudible).” were there any behaviors that you
observed in Raphael that you would consider somewhat
out of the ordinary for a child of his age?

A That I actua11¥ observed first-hand?
Q Yeah, (inaudible).
A I0m not sure I actually did.
Q Fair enough.
(Inaudible) one other question -- You may or

may not remember the incident at this point. Do you
recall an incident when you went to the Gomez-Arechiga
home and that Raphael was upset, (inaudible) crying
and -- you comforted him, or got him to calm down?

A Yeah, I remember one time, you--
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Q And, -~ But, when you got there was he just -- at that
Eoint was he just crying, or was he exhibiting
ehaviors? or do you recall?
A I think it was like at the end of the incident, could
still see 1ike some tear tracks. I knew that he had
been upset.
Q Okaﬁ' okay. So -- you didndt see anything that --
where he exhibited his being upset, or--

A No.
Q . ——~other than (inaudible)?
A Uh-huh. correct.

MR. ANDERSON: Okay. Thank you. I donOt
believe I have any further questions--.
THE COURT: Mr. Moser?

CROSS EXAMINATION
BY MR. MOSER:
Mr. Twelves, have you had any contact with the Ephrata
Police Department or any other Taw enforcement in
regard to this case?

A Yes.

Q And when was the Tast time you had contact with them?
A Probably briefly -- end of Jangar¥ or beginning of
February. The detective stopped by briefly.

(8)

Q- What-abeut—the—prosecutords—office?—Had—any contact
with them?

A No.

Q Have you been subpoenaed to testify at any motions or
criminal trials?

A No.

Q Do you have knowledge of any onhgoing criminal
prosecution?

A There were a couple things right around that time,

September 2003, old charges that came up regarding Ms.
Gomez that they were working onh straightening out.
I0d gone to court once or twice with them on that. I
dondt know if therels anything still going on.
Q A1l right. Mr. Twelves, did Ms. Gomez make Raphael a
target of abuse?

MR. ANDERSON: I0m going to object as to this
witnessO foundation to answer that question.

THE COURT: The objection is overruled, but
your answer is Timited to your personal observations,
your personal knowledge.

A I never observed anything that would indicate such.
Q  _ Did you ever observe her_make him a focus of
discipline? Above the other children?

A No.

Q. Mr. Twelves, up to the time, September of last year,
did the other children appear to you to be at any risk
from the parents?

A No.
wWere you the -- I still donbt know all the Tingo.
Were you the primary caseworker with -- Raphael
Arechiga?
A Yes. I was -- what we call the child welfare Services

caseworker, or like the foster care or the dependency
caseworker, when during that time new allegations of

child abuse and neglect came up, such as those two
hospitalizations and injuries--

Q Uh-huh.

A At that point those incidents are investigated by a
Cchild Protective Services social worker. And that was
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done separately from my services, and independently of
my services.

Q oOkay. Youlre the ongoing caseworker?
A Yes. _ _
Q And, how many services have been required of Ms. --

had been required of Maribelle up to the time of
September last year?

A one of the main ones was outpatient drug and alcohol
treatment -- Both parents had that. we did

psychosocial evaluations. ThatOs what comes readily

to mind that we required of them. And of course the¥
participated in visits and such when -- when the child
was in out-of-home placement.

Q Parenting skills? was there any development of
parenting skills?

A we had a home support specialist who worked -- oh,
probably six to nine months with them, which was to

work on parenting skills and that sort of thing. Also

we had a Family Preservation Services therapist. That
same therapist started out with follow-up counseling

to the psychosocial evaluation, according to the
recommendations of that evaluation, and then when we

got close to the time for the child to return home we
changed_his services from_the follow=up_counseling—to

Family Preservation Services, So the Family
Preservation Services counseling and the home support
specialist were both around parenting skills and
family dynamics, :
Q Had Maribelle completed most or all of these services?
A She was anticipated to complete the -- She completed
ever%thing except the drug and alcohol treatment,
which we anticipated she would complete later that
same month, September 2003,
Q And in September 2003 it was anticipated that
Raphael0s dependency would be terminated momentarily,
(inaudible)?
A Yes.

MR. MOSER: Your Honor -- Actually let me ask
-- If I can confer with my client for a second.

THE COURT: Sure.

MR. MOSER: No more questions, your Honhor.

THE COURT: Redirect?

MR. CABALLERO: No further questions, your
Honor.

THE COURT: Mr. Anderson?

May this witness be excused?

MR. CABALLERO: Yes.

MR. ANDERSON: No objection, your Honhor,

MR. MOSER: Yes.

THE COURT: Thank you, Mr. Twelves. You can
step down.

MR. CABALLERO: If we could continue with the
motherl0s testimony.

THE COURT: Ms. Gomez.

THE CLERK: Plaintiffds Exhibit 1 and 2 have
been marked for identification.

THE COURT: Youbre still bound by your oath.

MR. CABALLERO: I just realized something, your
Honor. If we are tape recording then perhaps a
microphone should be with the interpreter--

THE COURT: It 1s.

MR. CABALLERO: ©h, he has a microphone--

okay .

Page 53



Gomez-ArechigaOl. txt

DIRECT EXAMINATION

(continued)

BY MR. CABALLERO:

Q Ms. Gomez, when we Teft off you had indicated that
when you were feeding Raphael the second time that you

had not changed the feeding environment at all,

correct?

A Yes.

Q Were you concerned, given that he had already thrown
himself backwards and hit himself hard against the

hard floor, that he might do that again, especially

given that you were feeding him in the same manner?

A of course, yes.

Q What precautions did you take to prevent injury to
your child on this second -- during the feeding of tne
second bowl of soup?

A I was -- ready to grab him to (inaudible) but I was
just removing the spoon from his mouth when he

(inaudible) himself (inaudible).

Q And what happened when he fell the second time? can
you describe--?

A He threw himself as he thrown himself the first time.
This time (inaudible) sounded different.

Q How—dtd—it—sound—different?

A I donOt know how to explain the -- what sound is
heard.

Q was it Touder?

A Yes.

Q And, what did you do once you realized that he had
ﬁhrggn himself again and hit himself again in the
ead?

A Quickly I saw this his eyes had turned backward.

Q Did his eyes roll back?

A I just saw that -- turned them back. (Inaudible) to
say exactly in detail. I canbt--.

Q And what did you do?

A I picked him up. I was -- I was (inaudible) and
speaking to him, and I would call him, "Raphie,"”

"Raphie."

Q was he responding?

Do you need a break, mMabam?

MR. ARECHIGA: Is it necessary to go through
this and keep repeating it every time?

THE COURT: It 1s.

MR. CABALLERO: while the mother composes
herself, your Honor, I just wanted to offer and
explanation, if I could. That -- to the father, and
also to the mother, that the courtOs decision is based
qun the evidence that is presented today. That is
why it is necessary for me to ask these questions of
the mother again, so that the court can hear the
information. It is not being done to 1in any way
offend or hurt your family.

MR. ARECHIGA: But she 1is being hurt.

MR. CABALLERO: And I apologize (inaudible).
died MR. ARECHIGA: Because it wasnOt an animal that

ied.

THE COURT: I hope that no one feels that
anyoneds questions or comments are disrespectful. The
death of a child is a great sadness, no matter how it
happens. There is no way to make it an insignificant
or pleasant thing to talk about. 1Itbs difficult, and
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itd@s going to be difficult, and no one expects
otherwise.

so if -- if the process is too emotional we can
always take a break. Al1l rou need to do, Ms. Gomez,
if you want to take a break, is request it.

THE WITNESS: And yes, I understand the
process, and I know that the questions have to be
asked. And I0m -- willing -- IOm just asking that you
have patience with me because it really does affect my
heart.

THE COURT: Okay.

Q , what was the child doing when you were throwing him
up?

A Nothing. He (inaudible) respond.

Q was his body Timp?

A Yes.

Q And, what did you do? .
A And I was throwing him up, and (inaudible) he wouldnbt

respond. I immediately went to the neighbor. I
didnOt know what to do.

Q To clarify the record, when you say that you were
throwing the child up, what do you mean by that?
A (Inaudible), we Mexicans have this habit of when --

when the children are (inaudible) the childBs eyes had

gone back Tike that because maybe he had food stuck --
anhd thatO0s why I was ﬁicking him up T1ike that, because
he (inaudible) T1ike that, you know, and they -- they
react, and itOs over with.

Q And, how were you holding the baby when you were
throwing him uB?
A I was bending him from here.

THE COURT: As she said "from here" the witness
gestured to the sides of her torso.

A (Inaudible) stomach, you know, (inaudible) Tittle
stomach -- and back and front.

THE COURT: Witness gesturing to her stomach
and sides.
Q ) what neighbor -- who were the neighbors that you went
toY
A Their Tast name is (Inaudible), I believe. But I
donft remember their names.
Q was it Amalezio (Inaudible)--
A Malezio is Armelals husband.

Q Prior to taking it to the neighbors did you try taking
your child outside to give him some air, to see if

that would revive him?

A Yes. Yes. When I was throwing him up and he wasnbt
responding then I went to the front door, unlocked it

and -- you know, so he could get some air. And then

when I see that he wasn0t reacting I ran to the

neighbords.

Q And you estimate how much time had elapsed from the
time that you -- that he threw him=self and hit

himself on the head to the point in time that you went

to your neighbords house?

A No, but it was quickly. I don6t feel (inaudible) any
time (inaudible).

Q And what occurred at the pichardods residence?

A I went to the door and I knocked at the door and at

the same time I opened the door, because I wanted
somebody to help me quickly.

Q And what occurred next?

A okay. I asked my neighbor to help me. I said
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(inaudible) child was 111, and she quickly got out the

alcohol and we -- some alcohol, and then, -- he

wouldndt react.

Q wWhat was this? Rubbing the child with rubbing-type
alcohol?

A I put some on my hand and I pass it in front of his
nose -- see if he would respond.

Q And Raphael was not responsive?

A No.

Q At that point in time what -- what occurred next?

A At that -- I asked the Tady to -- if she would Toan me
the phone to call my worker -- at that time was

Murray.

Q And did you call murray?

A Yes.

Q Did you think to call an ambulance?

A No. Never,

Q And, -- and why is that?

A I donOt know. I -- forgot that the phone existed. I
donbt know. It all happened so quickly.

Q why was it that you were calling Mr. Twelves?

A Because I wanted him to go with me to the hospital.
Q And why is that?

A Because they already had me traumatized because they

would-always—take-my—ehitd—away-

whenever the child is ﬁeing -- the child being taken
away whenever he was brought to the hospital for

medical care?

A Yes. The two times that he broke his Tittle Teg, we
had nothing to do with it, (inaudible) and they took

him away.

Qo

Q Do you recall Mr. Twelves asking you if you had a way
to get to the hospital?

A Yes.

Q And, -- and did Mr. Twelves indicate to you that you
should take him to the hospital?

A Yes. I was going to take him anyway, and whatever

happened (inaudible). But thatbs why I was calling
him and asking him to show up at the hospital. But I
was going to take him (inaudible) I was going to take
him to the hospital.

Q Did you take him to the hospital?

A Yes.

Q And what hospital did you take him to?

A I don0t remember. ItOs the one going up there toward
wal-Mart.

Q Is it the columbia Basin Medical center?

A --I don0t know what the name of it is.

Q Have any of your other children ever suffered -- bone
fractures while in your care?

A No,

Q Do you recall Julianna having a femur fracture on her
Teft Teg on or about December 29, 19997

A I remember one time that she fell from the 1ittle
chair where she was eating. She did not break it; she
splintered--.

Q Ccould ﬁou explain for the court in detail how it is
that -- that that occurred?

A Yes.

Q would you do--7?

A I had Julianna feeding in her Tittle chair. And I
donbt know if -- I donOt know. I was serving at the

stove, and she fell from the 1ittle chair. There was
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an older girl there, or lady, that was visiting
(inaudible), and she fell -- with -- chair, along with
the chair.
Q How big was the chair?
A A normal chair where children--.
Q Was it a chair sized for a child or was it a normal
adult-sized chair?

It0s one of those chairs for children, the ones they
sell, you know, for children to eat on.

Q1d And at this-point in time Julianna would have been how
old?
A (Inaudible) I don0t remember. I dondt know. Maybe a

year; maybe less than a year. But not to lie to you,
I really don0t.

Q And there was no other force -- Strike that question.
She fell -- she toppled over in the chair?

would that be fajr to say?

ﬁ I didndt see how it happened. I just went and picked
er up.

% : And how did you realize that she had a -- had injured
er leg?

A Because she wouldn0Ot StOF crying. And since she was
so Tittle, you know, she didnbt know how to

(inaudible).

Q And you took her for medical care?

A Of course,

Q where did you take her to medical care?

A I believe, although I hardly remember, but I think

yes, it was in Quincy.

THE COURT: Welre at the point where we should
conclude our day.

MR. CABALLERO: I just have one last thing,
(inaudible).

THE COURT: Go ahead.

MR. CABALLERO: May I approach the witness,
your Honhor?

THE .COURT: You may.
Q Ms. Gomez, IOm handing you what0s been pre-marked as
Eéhi?qg No. 1. There is a hand -- what 1is it, first
of all?

A When he got burned with the soup.

Q Is that a picture of Raphaells ?eft hand?

A I candt see his face. And a Tot of the childrends
hands could be the same.

Q So is that -- are those the burns -- Does that picture

accurately represent the condition of Raphaelds hands

when he burned -- the way that they were burned with

the soup on or about December of 20027

A These burns (inaudible) look 1ike that, but I candt --
like I said, I canOt say "Yes, this is Raphael0s

(inaudible)."

Q what about Exhibit No. 2? Is that your -- the back of
your sonOs head?

A Yes, it Tooks 1ike (inaudible), but -- yeah, thatfs
(inaudible) happened at the (inaudible) -- laundromat.

And was re-injured when he broke his -- leg the second
time.

Q And does that Eicture accurately represent the
abrasion to Raphael®s head as it existed in December
of 20027

A I believe so, I think so., (Inaudible) similar
(inaudible) -- (inaudible) that is correct.

Q Thatds fine.

Page 57



— e 509-=326=2438-¥drdocument@mac~com

Gomez-Arechiga0l. txt
MR. CABALLERO: And I have no further

(inaudible).

THE COURT: WeB11 be 1n

THE WITNESS: Thank you,

THE COURT: Can we take

recess until tomorrow--

up at nine obclock?

MR. CABALLERO: At nine o0Oclock? I actually -- -
I was told by Ms. Finke not to schedule anything until
9:30. So my first witness is scheduled for 9:30. we
could start with the mother at nine o0clock--

MR. ANDERSON: (Inaudible)--

THE COURT: Wwell, probably Ms. Finke knows best
because I may have something that I have to hear on
the civil docket before the judge whobs hearing that
docket takes up. So, Tetls leave our -- leave it at

9:30.

web11 be in recess until that time.
MR. CABALLERO: Thank you.

Recess
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THE COURT: Good morning.

MR. CABALLERO: Re-calling the matter of Edgar
Arechiga, Julio Gomez, Julianna Gomez and Maria Gomez,
respective cause numbers 03-7-00134-6, 03-7-00132-0,
03-7-00131-1, and 03-7-00133-8, on for continuing
contested fact-finding.

Your Honor, the -- present in court, Maribelle
Gomez, the mother, with her attorney Doug Anderson,
Jose Arechiga, the father of Edgar Arechiga, with his
attorney Robert Moser, Saul castillo the interpreter
is present, interpreting for the parents, Mario
Gonzalez for the Department, Terry cullen, Tamara
Cardwell for the guardian ad Titem program.

) The Department is read¥ to proceed with the
testimony of Dr. David Cook. That would be by

telephone.

THE COURT: Is there any objection to further
interrupting the testimony of Ms. Gomez?

MR. ANDERSON: No, your Honor. 1In fact, I
anticipate actually calling the mother to the stand
during our case in chief, (inaudible).

THE COURT: Mr. Moser?

MR. MOSER: No objection, your Honor. I
probably will not wait until the defendantOs case in
chief to examine her, but no objection at this time.

THE COURT: ATlT right.
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MR. CABALLERO: Judge, I -- I typically
initiate these phone calls with my SCAN card but I
have lost my wallet and my SCAN card--

THE COURT: Yow!

Mr. Caballero, did you say "K-u-c-h?"

MR. CABALLERO: C-0-0-k,

THE COURT: oOh. A1l right.
withess reached by telephone

MR. CABALLERO: Dr. Cook, can you hear me?

THE WITNESS: I can.

MR. CABALLERO: We are in Grant County Superior
Court, Juvenile Division, with the Hon. Judge Evan
Sperline presiding. I0m going to ask Judge Sperline
to swear you in for your testimony.

THE WITNESS: oOkay.

THE COURT: Dr. Cook, do you solemnly affirm
that the testimony you give in this matter will be tﬁe
truth under penalty of perjury?

THE WITNESS: Yes, I do.

THE COURT: Doctor, welre proceeding here with
the use of a Spanish language interpreter. will you
keep that in_mind in keeping the pace of your
testimony relatively relaxed and .allowing pauses when
it feels appropriate to do that.

THE WITNESS: Sure. That is not a problem.
MR. CABALLERO: And, Dr. Cook, I wanted to
identify who is present in court for you. Judge
Sperline is presiding. Maribelle Gomez, the mother of
Raphael Gomez, is present with her attorney Doug
Anderson. Jose Arechiga, the father, is present with
his attorney Robert Moser. saul castillo, who is an
interpreter, is interpreting for the parents. Mario
Gonzalez is present; he is the agency social worker.
Terry Cullen is present; shels the guardian ad 1item,
and Tamara Cardwell who is the guardian ad 1item
program administrator,
And I0m going to start with my question now,
Doctor.
THE WITNESS: Okay.

DIRECT EXAMINATION

BY MR. CABALLERO;

Q I would ask that you state your name and that you
spell your Tast name for the record.

Dr. David cook, C-o0-o-k.

And what is your profession?

Pediatrician.

what is your business address?

Nine -- ItOs Columbia Pediatrics, 933 Red Apple Road
in Wenatchee.

Yol Yol

Q Are you Tlicensed to practice medicine in the state of
washington?

A Yes, I am. '

Q And when were you 1icensed?

A It would be July of 1986. And IBve had continued

Ticenses since then.

Q would you describe your pre-medical and medical
training starting with your undergraduate studies?

A Undergraduate studies were in the Midwest at the
University of Wisconsin at Eau Claire, (inaudible)

known as Eau Claire State. Eau Claire is E-a-u, C-1-
a-i-r-e. That was for five years. From 1974 to 1979.
And then medical school at the Medical College of
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wisconsin from 1979 to 1983. And then pediatric
internship and residency at the University of Iowa
from 1983 to 1986. And then private practice here 1in
Wenatchee since then.

Q _ What does it mean to be a physician that specializes
in pediatrics? _ )
A A physician who takes care of children0s problems from

?jr;h to -- most people describe age 21 as the upper
imit.

Q Are you board certified in pediatrics?

A Yes, I am.

Q And who certifies you?

A That would be the American -- IOm not sure of the

exact title, but 1tds the American Board of Examiners,

I believe.

Q what does it mean to be board certified?

A Board certified means that you have met the criteria
of maximum education for a pediatrician, which

includes medical school and residency, and also have

passed all the board certification examinations that

run through medical school and residency and actually

one more final test 1in ﬁrivate practice. That was, I

think I believe I .did that Tast test about two years
after I started_private_practice

_ Are you also required to complete continuing medical
education as part of your Ticensing requirements?
A Yes, I am.

Q Do you helong to any medical associations?

A The American Academy of Pediatrics.

Q Are Kou familiar with the child Raphael Arechiga, or
Raphael Arechiga-Gomez?

A Yes, I am.

Q And when did you first become aware of Raphael
Arechiga-Gomez?

A That was when I saw him in pediatric consultation at

Central washington Hospital. I believe the first date
was December 7th, 2002.

Q Do you recall who requested the consultation?

A That was requested by Dr. Brownlee, orthopedist, at
Central washington Hospital.

Q And what was the purpose of the consultation?

A To review the childbs status regarding injuries that
the child had sustained.

Q In your preﬁaration for the pediatric consult, what
were the injuries that were noted in the -- 1in regards

to this child? i

A what I knew ahead of time just on verbal report was a
-- prominently a left femur fracture.

Q And what about injuries noted in the emergency room?
A I0d have to look at my notes to see what was noted at

that time. 1In mg nhotes, the ER staff noted a bruise
on his ear, an abrasion of the back of his head, and a
burn of his hand.

Q Did you proceed to perform a physical examination of
the child?

A Yes, I did.

Q And what were your findings?

A My findings at that time were -- my general assessment
is that of multiple injuries, including -- Again IOm

referring to my notes from that day -- left femur

fracture, -- had a pinch-Tike bruise on his right_ear.

He has an abrasion and what appeared to be a little
bit of infection over the back of his head. And,
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there was also a dressing over the top of his Tleft
hand, which I report that it was -- mother reported to
me that that was a previous burn that he had suffered.
Q In_regards to the abrasion that appeared on the back
of the child®s head, were you able to determine
whether or not that abrasion aﬁpeared older 1in time
than the Teft femur fracture that has been testified
to occurred on December 7, 20027
A I believe, based on my exam, that it had occurred
earlier, because I noted that there was secondary
infection over the area, and that usually in the
scheme of things, from an injury to an infection
usually takes at Tleast, I would think, several days or
lTonger for that to develop.
Q In preparation for today0s testimony have you reviewed
any x-ray reports of radiographic studies taken on or
about December 7, 20027

A Yes, I have.

Q Would you briefly describe what x-ray reports youOve
reviewed?

A well, 10ve reviewed the report of the skeletal survey,

the report of the hip and femur exam that was done,
and also a report of a head CT scan.

R

Q And what is a CT scan?
A A CAT scan, otherwise known as a CAT scan -- Most
people_know it commonly as a CAT scan -- is a special

x-ray looking at internal structures of the body, as
compared to just the bones alone with a plain x-ray.

Q What were the findings on x-ray regarding the left hip
and femur?
A The findings were that of a proximal left femur

fracture, and -- the findings of the -- Did you say
skeletal survey? 1I0m sorry.

Q No. Just of the left hip and femur x-ray. what were
the findings?

A The findings were that of a proximal left femur
fracture.

Q which -- what is the femur?

A The femur is the main bone of the thigh.

Q And where in relation to the -- the location of the
femur would a proximal fracture be located?

A The proximal would indicate that it would be in the

first, most likely, third of the femur, the thigh
bone, going down from the hip towards the knee.
would that be, then, closer to the hip than to the

knee?

A Yes. Closer to the hip joint than the knee joint.

Q And what were the findings of the CAT scan, the head
CAT scan?

A The findings of the CAT scan were that of a -- If T

can find the reading. The radiologistO®s findings was
that_of the fracture through the occipital bone of the
skulTl with extension to the skull base, which
basically is the back of the head with extension down
towards the neck.

Q And, what were the findings of the bone survey?
A And the skeletal survey, again, showed the left femur
fracture and also the suspicion -- At that time there

was a suspicion on the skeletal survey of a skull
fracture, which was confirmed with the CAT scan.

Q What type of scenario--
A - Wwhat -- If I might add one more thing?
Q In regards to the findings?
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A Yes. _
Q Yes. P1eas¢ continue. _
A One more thing about the findings of the skull

fracture that there wasnOt any significant swelling of
the tissues, the soft tissues, basically the scalp,
around the skull fracture, which would indicate tﬁat
this was not an acute injury, that it might have been
sustained at the same time of the hip fracture. So
this was felt to be -- my opinion is that of an old
injury that®s not timed coincidentally with the acute
injury of the femur fracture.

Q what type of scenario or scenarios would you expect
would result in a proximal femur fracture in a child
Raphael0s age?

I would expect that a fracture of the femur close to
the hip would have to be related to -- a very severe
force. It wouldnbt be a fracture that I would exqect
a child to be sustained on his own, unless he fell a
great distance or was thrown potentially forcefully or
hit forcefully in that area. But running and falling,
with a proximal femur fracture, a child that -- I
believe Raphael was 16 months at that age -- would be
highly unlikely.

Q

whax_about_a_child_thax_is_nunninﬁ_and—slips—on—r-
onto a hard floor in a split position with one Tleg
pointing forward and the other leg pointing backward?
would that be the type of scenario that you would
expect would cause a proximal femur fracture?

A I would expect that that would be, although not
impossible it would be unlikely. Unless the child was
--_If the child was walking or running at his own
velocity at that age, un11ke1K. If he potentially was
thrown or dropped from -- either thrown at a great
velocity or dropped at a significant height, I could
see that happening. But it -- most Tikely unlikely to
be related to the childds own ambulation.  That would
be my opinion.

Q would -- would this type of in?ury, the femur
fracture, in combination with the -- skull fracture,

be suspicious to you for inflicted non-accidental
trauma?

A Yes, it would be highly suspicious for that.
Q And why 1is that?
A Because they are too unusual fractures for a child his

age to have sustained on his own, and they are also,
by medical evidence, fractures that have been
sustained at different times. And so that would be
also more suspicious for non-accidental trauma.

Q On -- Did you prepare a discharge summary regarding
Raphael Arechiga on or about December 9, 20027

A Yes, I did.

Q And, were there significant concerns in your mind
regarding his hospital course, on discharge?

A Yes. I stated in my summary that it was my opinion,

with the multiple injuries that the child was noted to

have, that the child0s injuries raises serious concern

of child abuse, and I stated "leaves no doubt in my

mind that this child has been physically abused."

Q In -- YouOve testified regarding the left femur

fracture, the occipital skull fracture. 1In terms of

that opinion were you also considering other injuries

that you had seen in this child?

A Yes. The burn on the hand, the bruise on the ear, the
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abrasion of the scalp, and also what was not noted
that I actually missed on my initial physical
examination but picked up on a subsequent examination
was there appeared to be a burn mark on the tip of his
tongue as well. And I believe the reason I missed
that was because of the tongue blade blocking my view
when I examined the child®s mouth. :
Q As part of the workup was a metabolic panel done?
A Yes. A blood test looking for internal problems such
as mineral metabolism problems, internal organ
problem, Tooking for blood coagulation problem, and
also anemia, was all done and was all normal.
Q One moment, Doctor.
These combination of injuries that you noted on
your discharge diagnoses, are these the types of
injuries that you would expect a child Raphael0s age
would typically sustain in the normal course of
activity during a childds daily 1ife?
A No, it would not be.
MR. CABALLERO: I have no further questions for
this witness. The other attorneys may have questions,
Dr. Cook.
THE WITNESS: oOkay. Thank you.
THE—COURT:+—Mr.—Anderson,—cross—exami-nation?

MR. ANDERSON: Thank you, your Honor.

CROSS EXAMINATION
BY MR. ANDERSON:

Q Good morning, Dr. Cook.
A Good morning.
Q My name is Doug Anderson. I represent Maribelle
Gomez. I just have a couple questions.
Based upon your examination of the -- of the x-

rays and the CAT scan, did you form an opinion as to
how o1d the fracture to the skull was?

A No, I cannot. oOtherwise -- Other than knowing that it
was nhot -- most 11ke1% sustained within the last, I
would say, probably thr

ee to potentially seven days
prior to admission. And that reason 1is because t%ere
was no significant soft tissue swelling related to the
skull fracture. And in my experience when a child
sustains a skull fracture they have bad amount of
swe111ng for at Teast a period of time. But
(inaudible) otherwise more specifically beyond that
period of time would be difficult.
Q okay. How about the -- the burns to the hand? Any --
Were you able to estimate with any degree of medical
certainty as to how old theg were?
e

A They would have to somewhere, I would think, within
seven to ten days of the time that I saw the child.

Q Okay.

A Or sooner.

Q And I0m just checking my notes for a moment, here.

. MR. ANDERSON: I donOt believe I have any
further gquestions at this time. Thank you.
THE COURT: Mr. Moser, Cross?

CROSS EXAMINATION
BY MR. MOSER:
Q Hi, Dr. cook.
A Good morning.
I think my questions are going to relate primarily to
muscle development; thatDs going to be a particular
Page 7



Gomez-Arechiga02. txt
interest of mine in this case. How -- how do
childrends muscles deve10ﬁ differently from adults?
A IOm not sure 1in what respect that youlre asking the
guestion.
Q well, let me go ahead and ask, how does a child
develop muscles? 1If they use those muscles regularly,
or what? Do they develop--
A They -- They are first born with all the muscles that
they need, and then develop over time with use and
activity, and attainment of motor skills. And they
will grow generally as the child grows as well.

Q what age do they start developing their leg muscles,
to make them strong enough to walk?
A The average age for walking is actually 13 months, and

-~ but some children IOve seen walk as soon as nine
months of age, and as late as 18 months of age, in a
normal scenario.

Q And when they walk I expect their Teg muscles get
stronger through that process?

A - Yes,

Q And their Teg muscles have to be a certain strength
for them to' start walking?

A Sure. There has to be a critical strength for them to

remain upright, to sustain a gain, _and_to_sustain_a

S

walking upright posture.

Q Do the legs develop relatively Tate in most children
compared to their other muscles?
A They -- I guess the best way I can answer that is that

they attain their skills with their extremities,
especia11¥ the legs, later than they might attain

their skills or strengths such as their central
musculature, Tike their trunk, their neck and their
proximal, 1ike shoulder muscles and back muscles.

Q Okay. And that is what IOm asking. They develop
their Tegs Tater than a Tot of their other muscle
systems?

A I guess that would be -- I guess that would be a
correct general statement.

Q Is a child able to develop particular muscles out of
proportion to the rest of the muscles in their body?

A In a -- aspects of normal development of .a child whoOs

physically normal, there is certainly a progression of
when you attain your strength and abilities with those
muscles and coordinatinﬁ abilities or strength
abilities. But if you had abnormal development of
certain muscles, in m% experience the only time that
would -- in relationship to your other muscles, is if
you had something wrong or something abnormal about
your physical development.

Q okay. sSo Tetls sa% a child does something on a
regular basis that other children dondt do, that uses

a certain muscle, he would deve10ﬁ that muscle beyond
what other children do, wouldndt he?

A Yeah. Such as an example in my mind would be the
child was a toe-walker, not walking with a normal,
flat-footed gain, they might develop their calf

muscles in -- out of proportion to the rest of their
muscles. That would be an easy example.

Q Okay. Now, most children at age two -- And I think
that you said that 13 months is the mean age, or the
average age, for -- begin walking. children at age
two, their leg muscles are still relatively weak,
arendt they?
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A I would -- I would not say that. I would say that
they have been ambulating for quite some time, almost
a year. Their Teg muscles, 1in Broportion to the rest
of their strength, would still be good. I think in
general if you Tlook at an adult, and a child who has
been_ambulating, ¥our strongest muscles are your leg
muscles, especially your thigh muscles. Sso I wouldndt
nhecessarily sa% that a childOs muscles at two years of
age is -- of the legs is weak compared to the rest of
their -- their body.
Q Okay. 1I0m thinking of in proportions of adult
strength. I think what you just said is that a
childOs thigh muscles are -- some of the strongest
muscles in their body, when theyOre two years of age?
A Yes, I think that would hold true for any child at any
aﬁe thatOs ambulating. The size of the muscle group,
the work_that it has to do, the overall strength of
the muscles would be, Tike an adult, stronger than
other muscles,

Q A1l right. A child who is known to jump into the air
on a regular basis, would that be unusual?

A From on the ground, or off of things? or--

Q From the ground.

A Graund? _I_guess_I_would _expect_in_the_normal course

of a childls deve105ment_that they would explore
jumping. And they certainly do that, even jumping off
of things at times.

Q Jumping into the air from the ground would be a way of
exercising the leg muscles, wouldnOt it?

A Sure.

Q And a child who did that on a regular basis would have

-- definitely have strong, or stronger than normal
childrends legs?

A I think if a child was doing a repetitive action for
some_reason more than other children, yes, those
muscles most Tikely would develop more than the other
children would.

Q Now, Doctor, youOve made -- you made several
conclusions, and IOm not sure that you meant them to
be conclusions; IOm just characterizing them as--.
Under direct you said you would not expect a child to
receive the_kind of fracture to the femur by accident,
and you would not expect a child to sustain these
injuries by accident. These conclusions are
referencing a typical child, arendt they?

A IOm -- could you repeat that question? I had trouble
hearing you.

Q Okay. oka%. on direct examination you made a few
statements about the injuries to Raphael--

A Right.
--saying that they -- you would not expect a child to

receive those by accident?
A I believe I stated that in the normal course of a
child0s ambulation and play I would not expect those
kind of fractures, yes.
Q Okay. And your expectation is referencing a child of
normal musc¥e development, right?
A I would reference that, yes, with a normal average
child at his age.

MR. MOSER: oOkay. ThatbOs all. Thanks.

THE COURT: Redirect?

MR. CABALLERO: Yes.
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REDIRECT EXAMINATION

BY MR. CABALLERO: :
Q And Dr. Cook, this is again Tom caballero with the
attorney generalls office--
THE COURT: Excuse me, Mr. Caballero.
Parents, if either of you have questions that
you want your lawyer to ask of the witness will you
please mention that to your lawyer.
Go ahead, Mr. caballero.

Q Dr. Cook, assuming a 16-month old child at the extreme
of activity, a child that actively jumps and actively
runs at 16 months -- And once again IOm asking you to

assume at the high end of activity for that child --
in that child would you expect a 16-month-old, a very
active 16-month old who jumps and runs constantly, to
be able to generate enough force to sustain a left
proximal femur fracture?

A The only scenario I could think of that happening
would be_a child who climbed to a significant height,
potentially four feet, five feet, six feet, and then
jumped off of something onto a firm surface. But 1in
the normal course of running, unless a child ran and
jumped on something of significant height, running on

the_iﬂnorT_sliEping_and_fallingwwould—be—unusuaJm4n—my
mind for that kind of a fracture.
And, Doctor, finally, the opinions that you have
offered today, are those on a more probable than not
and to a reasonable degree of medical certainty?
A Yes.
MR. CABALLERO: Objection. I think thatds a

Tegal conclusion.

: THE COURT: Overruled.
MR. CABALLERO: I have no further questions.

THE COURT: Mr. Anderson, further cross on
behalf of the mother?

RECROSS EXAMINATION

BY MR. ANDERSON:

Q Doctor, I just have one more question. You may have
already have answered this, but hypothetically, if you

have a very active child who was running on a -- a

hard floor that had just been washed, was still --

still Tikely wet, and was slippery, would it be

possible for that child to accidentally sustain a

proximal femur fracture?

A wWould it be possible? I could say that it would not
be -- completely impossible. would it be probable?

In my opinion, no. I would expect a child in that

scenario to -- since children are more top-heavy,

their head being a significant weight, I would think

if a child sTlipped and fell on a floor it would be --

the usual type of injury would be other than the

femur; it would be a head 1njur¥, or potentially an
outreached arm to brace the fall, not -- I would not

think that it would be highly probable that a proximal

femur fracture would be sustained.

Q _ And is this because with a proximal femur fracture
it0s so close to the -- to the hip? ] .
A Yes. I think the -- 1in my opinion, although IOm not

an orthopedic surgeon, the closer you are to a joint,

the higher the force of injury sustained, and

therefore it would be Tess 1likely that the child

sustained that type of 1injury, because of the location
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of it, in that situation.
MR. ANDERSON: oOkay. Thank you. I don0t
believe I have any further questions at this time.
THE WITNESS: Thank you.

fath THE COURT: Mr. Moser, Recross on behalf of
ather?

RECROSS EXAMINATION
BY MR. MOSER:
Q Dr. Cook, I have one question and itds -- I forgot to
ask you before, again, in my previous line of
questioning.
Could you please describe how a child falls

down, I mean, what happens to their -- what happens to
their legs that cause them to fall down? )
A I think there would be a number of scenarios that

could happen. Typically most children at that age
either_slip on something thatOs slippery, or they
commonly trip on things that they dondt pay attention
to thatOs in their pathway of running or walking. And
so usually_itOs a process of their Tegs being stopped

or -- or slipped out from underneath them that leads

to the fall.

Q Okay It_sounds_-- To_me_it.__sounds nynr+1y 14.ke—-how
an adult falls. Does a child®s legs just -- does a

childds legs give out from under them?

A No, the¥ typically don0t. They -- If the child has
had practice walk and ambulation for a significant

time then there would be no reason for a child to
suddenly have their Tegs give out. It would have to
be something that stopped their ambulation or allowed
them -- not_providing adequate traction on a surface,
or potentially I could see a scenario where a child
sustained an injury and then fell because of pain,
such as stepping on a tack or something sharp of that
nature, and then having the legs give out as a
protective reflex.

MR. MOSER: oOkay. Thanks, Doctor.

THE WITNESS: Youlre welcome.

THE COURT: Anything further?

MR. CABALLERO: No, your Honor.

THE COURT: Dr. Cook, this is Judge Sperline.
I have question or two.

INTERROGATION

BY THE COURT:

Q 10d 1ike you to focus on the skull fracture that you
observed, and I0m interested in the force, the amount

of force likely necessary to cause that fracture.

IOm--

A I have seen in my practice, and knowing generally from
a pediatric point of view, that a fall from a

significant height, or a child who might fall

backwards unprotected onto a hard surface, can sustain

a fracture of that nature. The scenario where that

was presented to me that the child slipped and fell on

a wet floor, when we initially talked agout the femur
fracture, that could be a likely scenario to sustain a

skull fracture, in the child®s normal course of

running and falling, or walking and falling.

Q 10d 1ike you to assume a different scenario, and then
I intend to ask you if you have an opinion regarding

the Tikelihood of the injury that you saw arising from
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this different scenario.
Assume that the child of the size and age and

weight of Raphael Gomez was playing with a small ball,

that the ball rolled under a metal chair, an

industrial type heavg metal chair, and that when the

child retrieved the ball he, from under the chair he,

in an attempt to stand up, didndt realize that he was

still under the chair and banged his head on the

underside of the metal chair, in the process of

standing.

would -- Do you have an opinion, on a more
probable than not basis, based on reasonable medical
probability, as to whether or not that -- conduct
would Tikely cause the type of skull fracture that you
observed on -- on your examination of the child?
A No, that would be highly unlikely. If the child was

in_a stooped position underneath a chair and

voluntarily came up and hit his head, to have that

kind of fracture, and the extent of it, would be very

unlikely. I could see a possible bruise or maybe

abrasion of the head, but not a skull fracture. A

skull fracture has to be sustained from a much greater

velocity type of trauma.
THE—COURT:-——Thank—you.—Any—Ffollow-ups—Mre= o

CabalTlero?
MR. CABALLERO: No, your Honor.
THE COURT: Mr. Anderson?
MR. ANDERSON: Yes, your Honor. Just one.

RECROSS EXAMINATION
BY MR. ANDERSON:
Q Dr. Cook, I08d Tike you to imagine the same fact
pattern the judge just said, where you have a child
crawling underneath a hard metal chair, and brings his
head up suddenly. Could that cause an abrasion such
as you observe on Raphael?
A Yes.
MR. ANDERSON: Okay. Thank you.
I have no further questions, your Honor.
THE COURT: Mr. Moser, follow-up?
MR. MOSER: No.
THE COURT: May this witness bhe excused?
MR. CABALLERO: Yes, your Honor.
MR. MOSER: No objection.
THE COURT: Thank you, Dr. Cook. That will end
your testimony.
THE WITNESS: Thank you.
MR. CABALLERO: And, your Honor, I canceled the
rest of the morning withesses so that we could
complete the motherds testimony without further
interruption.
THE COURT: Thank you.
Ms. Gomez, would you be good enough to resume
the stand?
MR. CABALLERO: And, your Honor, I think when
we left off I had finished asking Ms. Gomez questions,
but I do have some more questions, so rather than re-
calling her I would 1ike to finish up the testimony
prior to the -- Teading to cross examination.

THE COURT: Please be seated. You are still
bound by your oath.

DIRECT EXAMINATION
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(continued)

BY MR. CABALLERO:

Q Good morning, Ms. Gomez.
A Good morning. o _ .
Q I wanted to revisit the injury to Juliannals Teg.

when you testified that she was in a childds chair,
what type of chair were you describing?

A Normal chair for the children.
Q Is it a high chair or a low child chair?
A High. But I want to say something.
Q Sure.
A (Inaudible)--
THE COURT: Stop. Stop.
State your answer again. I need to have this
be successive -- or, consecutive, if you would.
Go ahead and state your answer again.
A webre dealing with Raphaelds case. Not Julianna.

okay? And if you need to know (inaudible) agreement,
I talk about what I can remember. Therels no problem.

Q And T would ask you simply to talk about what you
remember.
A okay.

THE COURT: I also want to clarify something
for_you, _Ms. _Gomez

I mean no disrespect. You are actually exactly
wrong. We are not talking about Raphael0s case.
These cases do in fact relate to Edgar, Julio, Maria
and Julianna.

THE WITNESS: oOkay.

THE COURT: oOkay.

Q when JuTlianna was on the high chair she was sitting,
correct?

A Yes.

Q Approximately how high was the seat of the chair
compared to the floor?

A I couldnOt tell you exactly, because it was a chair
for children, but it was high.

Q Can you estimate?

A No. Not rea11%. I couldndt say exactly how high.
Q was she more than one foot off the ground?

A How much is -- I donOt know exactly how much.

MR. CABALLERO: May I approach the witness,
your Honor?

THE COURT: Counsel, this seems not very
productive. SheOs unable to estimate in number.

SheOs described a couple of times a typical
childbs high chair. You want to approach, why? .

MR. CABALLERO: Just to show a visual distance
as opposed to (inaudible).

THE COURT: Ms. Gomez, are you able to stand on
the floor and hold %our hand about the height of the
seat of Juliannals high chair?
: THE WITNESS: T would say about here, more or
ess.

THE COURT: The witness is holding her right
arm at her side, the upper arm hanging straight down,
the hand held out with the forearm roughly parallel to
the floor, and thus indicating a distance of perhaps
three feet.

Is that a fair characterization?

MR. CABALLERO: It would be -- Department.

MR. ANDERSON: I believe so, your Honor.
(Inaudible).
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THE COURT: Thank you.

MR. CABALLERO: And I donOt have further
questions. Thank you, Ms. Gomez.

THE COURT: Mr. Anderson, do you wish to cross
at this time or defer?

MR. ANDERSON: Your Honor, I have just a few
questions that (inaudible) now.

THE COURT: Go ahead.

MR. ANDERSON: Thank you.

CROSS EXAMINATION

BY MR. ANDERSON:

Q I just have a couple questions for you regarding
Alicia Estrada.

) wWas there a time when Ms. Estrada was living in
your home with you and your family?

A Yes.

Q And how did she come to 1ive in your home with you?
A I was taking part in the program, alcohol and drug,
that CPS had sent me to.

Q oOkay.

A We met each other there. she told me, crying, if I

would give her permission to 1ive in my home, that the
lady_where_she was_staying—at—had—run—her—out—and—she

had her things out in the street. I told her I had to
talk to Jose about it. oOkay, I spoke to Jose and --
the situation that she had told me, and okay,
(inaudible), you know, poor thing, she doesnOt have a
place to stay; okay.

ﬁ Okay. About how long did she Tive with you in your
ome?

A A month and a half.

Q And, what ended her 1iving there? why did she leave?
A She left because Jose ran her off, because she would
sneak in beer through one of the -- into the room

through one of the windows, and I told Jose and Jose
said that that home did not drink beer, and supposed
to be a decent Eerson and a decent person shouldndt be
abusing (inaudible).

And also because she was -- going into the
homes of all the neighbors and she was causing
problems there and none of them could stand her, and I
had to call my social worker--

MR. CABALLERO: 1IOm going to object and move to
strike that portion of the answer. 1It0s speculative,
and lack of the withessd foundation to know how the
neighbors (inaudible).

MR. ANDERSON: Your Honor--

THE COURT: Just a minute.

The objection is overruled. You need to wait
until the interpreter completes the {interpretation
before stating an objection.

MR. CABALLERO: I believe we have a portion of
the answer. I understand Spanish, so I know where sﬁe
finished and I saw where he finished, and so--

THE COURT: oOkay.

MR. CABALLERO: Maybe--

THE COURT: oOkay. Thank you. I dondt
understand Spanish, so it sounded to me 1ike she
talked a Tot longer than .you did.

g INTERPRETER: We had gotten to the -- to the
end--

THE COURT: Thank you.
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INTERPRETER: He was right -- right at the end,
though, (inaudible) had finished.

THE COURT: okay. Wwell done. A1l right.

MR. CABALLERO: I apologize. And if I could
have a ruling on the objection?

THE COURT: It0Os overruled.

MR. CABALLERO: oOkay.
Q Yesterday Ms. Estrada stated that the reason she
(inaudible) home (inaudible). 1Is that true?
A False.

At that time you stated that you met her through the

drug and alcohol treatment you were going through as
part of your case with Cchild Protective Services, with
CPS, correct?
A correct.
Q puring that portion, were you participating in UAs or
urinalysis where they would check your urine to see if
you were consuming alcohol or taking drugs?

A of course, yes. ,

Q And are you aware if any of those came back testing
positive for the presence of alcohol in your system?

A Negative all the time.

MR. ANDERSON: Thank you.

MR~—CABAL--ERQ:+—-ANds—your-Honer—Idm—goei-ng—to

object and move to strike that answer -- question, due
to this witness® foundation, as to the results.

And the question asked for her awareness of any
positive UAs for alcohol. I don0t have an objection
to an answer to that question.

THE COURT: The objection is overruled.

MR. ANDERSON: I donOt believe I have any
further questions on cross examination (inaudible)
direct (inaudible).

THE COURT: Cross examination, Mr. Moser?

MR. MOSER: Maribelle, I also wanted to ask
you--

THE COURT: I0m sorry. Counsel, use surname,
please.

MR. MOSER: EXcuse me,

CROSS EXAMINATION

BY MR. MOSER:

Q Ms. Gomez, I also wanted to ask you-about Ms. Estrada.
In the time that she Tived with you did she have any

medical conditions you were aware of?

A No.

Q Did she take any medications?

A A1l the time.

Q what medications did she take that you were aware of?
A I never checked her things because I like to respect

other peopleds (inaudible), but I saw that she took --
about approximately five pills.

MR. CABALLERO: 1IOm going to object and move to
strike as to relevancy, given that thereOs no
indication of what the medication was, or this
witnessd foundation to understand the effects of
medication on a person.

THE COURT: The objection is overruled, as far
as the answer went.
Q Ms. Gomez, do you know what Ms. Estrada was in
treatment for when you met her?
A well, she commented to me that she had been in a
hospital receiving -- at a psychiatric hospital.
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Q Ms. Gomez, when she was living with you 1in your house
did she ever drink to the point of intoxication?
A Sometimes she was out all day, she wouldndt get in
until 4:00 or 5:00 a.m. and she would arrive
inebriated, or very inebriated.

Q Ms. Gomez, did you ever have concerns about Ms.
Estradads ability to think clearly?

A Yes.

Q What caused you to have those concerns?

A Okay. Sometimes when we were asleep, because Jose
works early dawn hours, (inaudible) sleep and

sometimes she would get up and -- and frequently

(inaudible), sometimes 15 times.

MR. CABALLERO: Object. Move to strike.
Relevancy and this witnessd foundation, and tie-in to
Ms. Estrada thinking clearly, based upon bathing
(inaudible).

THE COURT: The objection is sustained; the
motion to strike is granted. That testimony 1is
stricken.

MR. MOSER: IOm sorry. I don8t understand
(inaudible) something wrong (inaudible)--

THE COURT: Obsessive bathing is not relevant.
Q Ms._Gomez, wasthere_anything-besides_her—bathing—that

caused you to have concerns about her ability to think
clearly?

A Okay. she told me that her son -- son had killed
himself, and she would be laughing, and I couldn6t
understand how a mother -- (inaudible) son died could

be Tlaughing from -- when telling the story.
MR. MOSER: No more questions, your Honor.
THE COURT: Redirect?
MR. CABALLERO: Yes.

REDIRECT EXAMINATION
BY MR. CABALLERO:
Q Ms. Gomez, in regards to Ms. Estradals drinking, when
she was inebriated, when did that start? In relation
ﬁo the period of time that she was Tliving in your
ome.
A Okay. That day was -- that®s the day Jose ran her
off, so that was toward the final part of the time
that she was with us.
Q And did you disclose that information, the drinking
until inebriation by Ms. Estrada and her bringing of
year into your household to your agency social work
Olga Gaxiola?
A Yes, I commented that.
Q Ms. Estrada0s comment to you that she was in a
psychiatric hospital, when was that made in relation
to her Tiving in your household?

A Almost toward the end. Almost.

Q And, her comment about her son dying and her laughter
about that, when was -- when did that occur?

A Okay. A1l that happened in days -- (inaudible) days

-- ztarted to suspect that she wasndt right in the
head--

THE COURT: Instruct the witness, please.

A Okay. Yes, those comments were all those -- it all
started to run together.

Q And -- and at that point in time the decision was made
to have her Teave your residence?

A Yes, -~
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MR. CABALLERO: Keep going.
A --because -- hidden from me. “okay. wWe took that
decision, Jose and myself, because we took that
decision because more than anything because it was a
danger to the children.
Q And you disclosed this information regarding Ms.
Estradals disclosure to you about psychiatric
hospitalization to Ms. Gaxiola?
A Yes. I commented to my worker Olga that she had
commented to me that she had been in a psychiatric
hospital.
Q And did you disclose to Ms. Gaxjola that -- your
concerns about Ms. Estrada laughing while talking
about her son dying?
A No, that I did not comment--.

MR. CABALLERO: No further questions. Thank

you.

THE COURT: Will you have Recross?

MR. ANDERSON: No, your Honor. Thanks--

THE COURT: Mr. Moser?

MR. MOSER: I donOt -- I think -- I think 1611
wait.

THE COURT: Thank you. You can stee down.

wedll-be—dn—recess—until—eleven—edelocks
Recess

MR. CABALLERO: Your Honor, the Department
would next call Jose Arechiga.

THE COURT: Do you solemnly affirm that the
testimony you give in this matter will be the truth
under penalty of perjury?

THE WITNESS: Yes.

THE COURT: Please be seated.

DIRECT EXAMINATION
BY MR. CABALLERO:

Q Would you please state your full name for the record.
A (witness answers in Spanish).
Q And where do you Tlive?

THE COURT: Just a moment, please.
MR. CABALLERO: o©Oh, I0m sorry.
Jose Ramon Arechiga. Saltero.
where do you Tive?
With Maribelle. I really donOt know addresses, but
here in the house with Maribelle.
And what is your relationship to Maribelle Gomez?
Sheds my wife.
Are you the father of Edgar Arechiga?
Yes,
And was he born on September 14, 20027
Yes.
And what was your relationship to the deceased child,
Raphael Arechiga-Gomez?
A HeOs my son.
The testimony indicates that Raphael died on
September 10, 2003. Were you present -- Actually,
strike that.

o Yo Yob Jolle P Yol

Were you present at the house when Raphael was
injured on September 9, 20037

A No.

Q How did you find out that Raphael was injured on
September 9, 20037

A A lady from the hospital -- well, she called my boss.
Q And your boss gave you the information?
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And 1is that a "yes?"

A Yes.

Q Were you present at the house when Raphael injured his
Teg in December of 20027

A No.

Q During the time that Raphael Gomez was in your care RN
and by "your" I mean your family0s care -- who was the

primary caregiver for the child?

A wWhen I was at home I (inaudible).

Q Did Maribelle Gomez work?

A No.

Q And were you working?

A Yes.

Q

And when you were working was Maribelle Gomez taking
care of the child?

A A1l the time. Shels taking care of him all the time
-- very well.

Q Have you ever observed Maribelle Gomez -- Let me
rephrase.

) Did you ever observe Maribelle Gomez hit
Raphael in any manner to discipline him?

A NO.
Q Did you ever observe her hit him for any purpose?
A NO.

was Maribelle Gomez a good caretaker for your child
Raphael when you observed her interacting with the

. child?
A Yes. When I was there also.
Q Could you describe how Maribelle Gomez would interact
with your son Raphael?
A She would play with him.
Q was she Toving towards your -- towards Raphael?
A Yes.

Q When Raphael came back into your home was he more
difficult to control than the other children that were
in the home?

THE COURT: Pardon me. Would you restate. your
question to orient the witness to what you mean by
"when he came back into the home?"

Q when Raphael was originally placed into your home 1in
June of 2002, was he more_difficult to control than

your other -- than Maribelle Gomez0Os other children?

A Yes. ‘

Q . And what was it that you observed that Teads you to
believe that he was more difficult to control?

A Because he had just arrived at the home.

Q And what was he doing_that concerned you?

A He would bite the children.

Q Anything else? B

A He would pull the 1little girl1ds hair, Julianna.

Q Raphael was removed from your care in -- very briefly
in September of 2002 for a Teg injury; is that

correct?

A Yes.

Q And when he was returned to your home following that
brief removal what were his behaviors Tike?

A The same.

Q Maribelle Gomez and you were having difficulty
controlling him?

A No.

Q When you say that he was the same, what do you mean?
A The child was with us (inaudible) time.

Q He was -- he was a short time with you? And what was
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it that you were observing in his behavior?

A That my son was not right. _
Q Is this -- what do you mean by your son was not right?
A One time we took him to the doctor -- oOkay. Excuse

me. I went for my appointment to the doctor, with Dr.
DeLeon. The appointiment was for me. And he saw him
and he told us that our son was not right. Just upon
Tooking at him. .
MR. CABALLERO: Your Honor, I0m -- I0m going to
-- move to strike the comments by Dr. Leon; theybre
not responsive to the question on what he observed in
his child. TheybGre also hearsay.
THE COURT: The statements are not offered for
the truth of the assertion but for an explanation for
this witnessd opinion. As such theydre appropriate.
The objection 1is overruled.
Q My next question 1is, what was it that you were seeing
in your childOs behaviors that Ted you to believe that
he was not right?

A what he did.

Q Can you describe what he did?
A He would pinch himself.

Q Go oh. Anything else?

A

o

He—would—eat—the—scab—off-his-hands—burn—Cinaudible)~

He would_pull his hair. And he did a lot of things
that, well, we saw that it wasn0t right.

Q Is your testimony, then, that despite these behaviors
that you felt that you and Maribelle Gomez were able

to control your childds behavior?

A No, because we asked CPS for assistance but they never
gave us the assistance my son needed.
Q What assistance did you want?
A To see if we could help our son more, because he did
things that were not -- were not right.
Q Your son was receiving medical attention while he was
in your care from attending physicians, correct?
A Yes, but those doctors never gave us the help, either.
Q As a father, you were -- were you trying to find out
some type of underlying condition that would explain
your -- your child®s behaviors?
A Yes.
Q Do you believe that Maribelle Gomez could have injured
Raphael intentionally?
A No.
Q And if you could describe for the court why not.
A Because he was the one she took -- took the most care
of (inaudible)--

INTERPRETER: (Inaudible) transTlation.
Q When you say that she was the one that took the most
care of, what do you mean?
A He was_the one he took the most care of -- okay, he
took care of all of them but paid -- she paid more
attention to (inaudible).
Q And in your mind and in your belief, do you -- do you
think that the injuries -- injury or injuries that

Raphael suffered 1n September of 2003, that those
injuries were accidental?
A Yes.
Q what if there is medical evidence that is presented by
licensed physicians that -- that show that Raphael
died as a result of non-accidental trauma? would that
change your opinion?
A would you repeat?
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Q I will do that.

what is medical evidence -- was presented at
this hearing by licensed physicians that showed that
Raphael0s death was as a result of non-accidental
injuries?

would that change your opinion about Raphael0s
death being accidental?
A Yes -- No. That was an accident.
Q Because of that opinion that you hold, would it be
correct to state that you do not believe that
Maribelle Gomez would present any danger towards your
child, Edgar Arechiga?
A No.
Q And--

THE COURT: 1IOm going to take the witnessd
answer to be that he does not believe Maribelle would
be a danger.

I say that because I think--

THE WITNESS: No.

THE COURT: --the question actually was, "would
it be your opinion that she is not a danger."

MR. CABALLERO: And 1011 try to clarify--
Q Is Maribelle Gomez in any way a danger to your child
Edgar_Arechiga?

A No.

Q Are there any conditions that you think would be
appropriate to protect your child Edgar Arechiga from
Ms. Gomez?

A No.

MR. CABALLERO: I donOt have further questions.
Thank you, Mr. Arechiga.

THE COURT: <Cross examination, Mr. Anderson?

MR. ANDERSON: Thank you, your Honor.

CROSS EXAMINATION

BY MR. ANDERSON:

Q Mr. Arechiga, gou stated that you do not feel that
Maribelle Gomez would be (inaudible) Edgar, correct?

A correct. _ _ o

Q Are you aware of any (inaudible) injuries that Edgar
has sustained (inaudible)?

A No.

Q . Are you aware of any injuries, whether they be
explained or unexplained, (inaudible)?
A No.
MR. ANDERSON: Thank you. (Inaudible).
THE COURT: Cross examination, Mr. Moser?

CROSS EXAMINATION
BY MR. MOSER:

Q Mr. Arechiga, who took care of the children while you
were at work?

A Maribelle.

Q Did she seem -- did she seem able to take care of the
other four children, other than Raphael?

A Yes.,

Q Did she ever seem unable to take care of the other
four children?

A No.

Q what kind of a mother was she?

A A good mom.

MR. MOSER: (Inaudible).
THE COURT: Redirect?
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MR. CABALLERO: (Inaudible).

THE COURT: Mr. Arechiga, I have one question
for you.

INTERROGATION

BY THE COURT:

Q what did you observe regarding the feelings of your
other children, or Ms. GomezOs other children, toward

-- Raphael?

A well, the truth, m% son did things that 1 saw that --
that I thought werendt right.

Q Did he do those things to the other children?

A Yes, he would bite them.

Q How did the other children seem to react to Raphael?
A They didndt want to get close to him.

THE COURT: Counsel, I need to ask, just so I
dondt go down a mistaken factual path, here. My
recollection is that when Raphael suffered the first
femur -- or, tibial fracture, that all five children
were removed for a brief time, 1like five days, and
then returned to the home. Then when the December 0602
Teft femur fracture occurred, only Raphael was

removed, and that was for a period of some -- three or
four—months?

MR. CABALLERO: (Inaudible) have the records
(inaudible). But -- the child -- Raphael I know was
removed from December of 2002 until March 25, 2003;
thatds what the testimony has established.

THE COURT: Right.

MR. CABALLERO: But I donOt know about the
other--

MR. ANDERSON: I donOt believe they were,
(inaudible) court.

THE COURT: oOkay. Thank you. I think thatfs
-~ I think youOre right. So Tet me ask this question:
Q After Raphael suffered the broken Teft leg, he was
placed in foster care for a period of about four
months; is that correct?

A Yes.

Q . buring that four-month period did the other children
remain in your home?

A Yes.

Q puring that time while Raphael was in foster care did
the other children have an opportunity to visit him?

A Yes.

Q My recollection is that after a while Raphael was
permitted to stay over night in your home, before he

was actually returned home for good.

A Yes.

Q okay. Wwhen -- when Raphael began to return to your
home for overnight visits, or when he finally returned

for good in Tlate March, what did you observe about the

reaction of your -- of the other children to his

return?

A They were happy.

Q Did you see anything that would suggest resentment or
jealousy on the part of the other children?

A Yes.

Q what did you see?

A (Inaudible) older children, see, theyOre not my

children but I0ve raised them. And Julianna was

jealous. _

Q Did you see resentment or jealousy toward Raphael from
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any of the other children?

A No, -- they were happy because he was back, because
they were taking him away from us all the time.

Q Does that description include Julianna?

A Yes, but -- I raised (inaudible) she was Tlittle.

Q In the period of about five and a half months from

Raphael0s return to your home until his very
unfortunate death, did he suffer any other injuries?
The blow that he suffered at the Taundromat.
Anything else?
ThatOs when he burned his hand.
Anything else?
And the blow when he -- you know, when he fell and he
Erose his Teg and then he re-injured that (inaudible)
ead.
Q okay. I may have misled you. I understand the broken
lTeg was in December of 2002. I want to move ahead
from that time to late March of the following year
when he returned, beginning then with his return to
your home. For the following five or six months until
the great sadness of his death, did he suffer other
injuries during that time?
The first time that -- that he was at home.

Pl ol Jalh s

wWhat—-njuri-es—did-he—suffer?

ThatOs when he -- his (inaudible) fractured.

Mr. Arechiga, IOm still concerned that you arendt
talking about the same time that I am. Wwe know that

your son died in early September of 2003. During the

six months just before his death, beginning with his

return from foster care after his broken left Teg,

during that Tlast five or six months of his 1ife, did

he suffer any other injuries?

A No.

Q Were you present at either the time of the injury 1in
the Taundromat or at the time of his burning his hand?

oror

A No. I was working.
Q Okay. Wwhere do you work, by the way?
A I work at a dairy.
Q How did you find out how those injuries occurred?
A Because she and the children told me.
MR. CABALLERO: Fo11ow—u?, Mr. Caballero?
MR. CABALLERO: (Inaudible).
THE COURT: Mr. Anderson?
MR. ANDERSON: NoO, your Honor.
THE COURT: Mr. Moser?
MR. MOSER: Nothing right now, your Honor.
(Inaudible).
THE COURT: Thank you. Mr. Arechiga, you can
step down.

MR. CABALLERO: Thank you, Mr. Arechiga.

Your Honor, to conclude the morning testimony,
there is a stipulation that the parties have agreed to
in Tieu of testimony regarding Dr. (Inaudible). Let
me check with the guardian ad Titem to make sure
(inaudible) stipulation--.

And, your Honor, the parties have agreed to
stipulate to the following evidence in 1ieu of Dr.
James (Inaudible) testifying at trial.

THE COURT: Spell the name, please.

MR. CABALLERO: M-e-1-T-e-m-a.

THE COURT: Go ahead.

~ MR. CABALLERO: If called to testify the

following evidence would be adduced:
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Dr. James Mellema is a duly Ticensed medical
doctor in the state of washington. His specialty is
in pediatrics. He is a critical care specialist at
the pediatric intensive care unit at Sacred Heart
Medical Center.

That on September 9, 2003 Raphael Gomez was
transported by MedStar to Sacred Heart Medical Center,
and was admitted to Dr. Mellemalds care. That efforts
to resuscitate Raphael failed and he died on September
10, 2003. And that Raphaelds body was then released
to the spokane Medical ExaminerO0s office for autopsy.

That is the extent of the stipulation.

THE COURT: Is it so stipulated?

MR. ANDERSON: It 1is, your Honor.

MR. MOSER: (Inaudib1e¥.

THE COURT: Thank you. .

MR. CABALLERO: I don0t have further witnesses
for the morning. 1It0s my understanding that there is
a criminal matter that needs to be addressed.

THE COURT: oOkay. Thank you. This matter will
be in recess until one oOclock.

MR. CABALLERO: Your Honor, my next witness is
at 1:30. (Tnaudible) 1:30--.

THE-COURT+—Any—problem?

MR. ANDERSON: (Inaudible) half hour.

THE COURT: 1ItOs a good time to demand that we
start at 1:00, Mr. Moser, Ocause youdll come off as
Tooking 1ike a very hard-working lawyer.

A1l right. oOne-thirty, then.
Recess

AFTERNOON SESSION
February 20, 2004

THE COURT: call your next witness, please.

MR. CABALLERO: Yes, your Honor. Returning on
the matters of Edgar Arechiga, Julio, Julianna and
Maria Gomez, the Departmentds next witness is Linda
Turcotte. But before I do that, to clarify the
record, there are two exhibits that have been marked
for_identification Exhibits 1 and 2. The Department
will not be offering those exhibits and would ask that
they be withdrawn (inaudible).

THE COURT: They may be withdrawn.

MR. CABALLERO: And the Department will call
Linda Turcotte to the stand.

THE COURT: Do you solemnly affirm that the
testimony you give in this matter will be the truth,
under penalty of perjury?

THE WITNESS: I do.

THE COURT: Please be seated.

DIRECT EXAMINATION
BY MR. CABALLERO:
Q Ms. Turcotte, would you please state your full name
for the record? :
A Linda Turcotte. '

And how do you spell your last name?

T-u-r-c-o-t-t-e.

what is your occupation?

I0m a social worker with the Division of children and
amily Services.

what is your business address?
Page 23
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A 1620 south Pioneer way, Moses Lake, washington.

Q what are your present duties as a social worker for
the Department?

A I presently work for child welfare Services.

Q How long have you been with child welfare Services?
A Three months.

Q Prior to your current duties as a Child welfare

services social worker, were you with the child
Protective Services unit?

A I was.

Q And for how Tong?

A Seven years.

Q How does Child welfare Services differ from child
Protective Services?

A child Protective Services is the investigating unit.
They investigate reports that come in alleging child

abuse and neglect. They determine -- short term,

whether a child 1is in imminent danger or not, make
decisions on ﬁ1acement out of the home or remaining in
the home of the child. They also determine whether
there should be Tegal intervention.
child welfare services, on the other hand, case
manages services for families of children who are
dependent-already.— Those—children—can—be-placed—in —
the home with the parent or outside of the home, 1ike
in foster care. So itOs a Tonger-term working with
the family.
WKat is your education relevant to vour role as a
social worker?

A I have a bachelors of art in social work from Eastern
washington University.

Q And what training have you had to prepare as a social
worker?

A IOve completed all the DCFS required mandatory
training, to do CPS investigations, ang child welfare

Services. IOve completed all the trainings required
by the national accreditation. And IOve taken other
trainings by choice.

Q _ Are you required to participate in continuing
education? 5 _ 3 _
A I dondt know that welre required. Thereds certain

mandatory_trainings that you need to take_initially,
and then later on after so many years youOre required
to take advanced courses. And I0Ove completed those.

Q And_typically what are the topics that you_train in?
A well, for child Protective Services I completed a
requirement -- a required_training from Harborview

Hospital to conduct sexual abuse investigations. 1I0ve
completed trainings in crisis intervention, families,
investigations, risk assessment, child development,

working with difficult families, neglect issues.

Q when you were with the Child Protective Services unit
did you have the occasion to work with Raphael Gomez

and his parents Maribelle Gomez and Jose Ramon

Arechiga?

A I did.

Q Did you file the dependency petition involving Raphael
Gomez on or about August 10, 20017

A I did.

Q Prior to filing the dependency petition were you able
to investigqge the need for dependency?

A I did.

Q The testimony has established that Raphael was born on
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August 7, 2001. was he placed into foster care
shortly after birth?

A Yes. He was placed +in foster care from -- being
discharged from the hospital.
Q And when was he discharged, approximately, from the
hospital?

I believe August 12th.

of 20017

Uh-huh.

And is that a yes?

Yes.

was a dependency order entered as to Raphael declaring
im a dependent child on September 11, 20017

Yes.

would you briefly summarize what facts you felt as a
social worker supported a finding of dependency, as
presented in your dependenc% petition?
A Initially a report had come in a month before
Raphaelds birth alleging that Maribelle was in her
third trimester of pregnancy and that she had tested
positive for cocaine at the ER hospital. I conducted
an investigation on that report_and I met_with

Maribelle in.her home -- actually, her relative0ls
home She_denied—_using—==_Actually, she_admitted—she

PITTOoOTPLOPOP

I

used at_one time but denied continued use of cocaine.
she declined any kinds of services through the
Department, in assisting her, facilitating in

completing a substance abuse eval® -- evaluation, in
facilitating with prenatal care services. _ .
Q In addition to a dependency order was a disposition

order entered on September 11, 2001, as to Raphael?
A Yes.

Q Once a dependency is established do you keep the case
" onh your caseload?

A I do not.

Q who is it -- who would you transfer the case to?

A The case 1is then transferred to a Child welfare

services caseworker.

And is that for case management?

Yes.

Do you recall who the Gomez case was transferred to?
Yes.

And who was that?

Olga cCastillo.

Is Olga Castillo also known as Olga Gaxiola?
Yes.

At the time that you -- Strike that.

Do you sometimes transfer a case to Child
welfare services prior to the establishment of
dependency? cCan that also happen?

A Yes.

Q okay. And when a case is transferred from child
Protective Services to Child welfare Services does the
child Protective Services social worker consult with

the Child welfare Services social worker?

A Yes.

PIrPLOLTLTLOPLO

THE COURT: Did your question mean at the time
of transfer--

MR. CABALLERO: Yes.

THE COURT: --or thereafter?

MR. CABALLERO: At the time of transfer.

THE WITNESS: Yes,
Q Do you recall when you transferred the case to Ms.
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castillo or Ms. Gaxiola?
A I believe it was the early part of September.
Q And when the case was transferred to the cws or child
welfare Services unit where was the child placed?
A In foster care.
Q puring the qeriod of time from approximately August
12, 2001 to the early part of September of 2001 when
you initially had the case, were there any reports of
injury to the child while he was in foster care?
A No.

And was Raphael receiving routine medical care during
that period of time? If you can recall.

A I believe foster mother did follow up by taking
Raphael to the doctor for his initial checkups, yes.

Q were there subsequent circumstances that required your
intervention as a child Protective Services worker 1in

the Gomez family?

A Following--7

Q Following the September 2001 transfer to -- Ms.
Gaxiola.

A Yes.

Q And what -- when did you next become involved in the
case? -

A ;. T ratao

A an efer—to—-my—notes;—to—took—at—a—date?
THE COURT: Are you able to answer without
referring to your notes?

THE WITNESS: I believe so.

THE COURT: Go ahead.

THE WITNESS: oOkay.
A The next time I recall being involved with the Gomez
case is when a second referral came in alleging that
both Jose and Maribelle had completed a scheduled UA
at a medical clinic and they both had tested positive
and had been observed driving off in the car with two
young children.

Q And did you investigate that referral?

A I did.

Q pid that referral result in any Child Protective
services action against the family?

A No.

Q when did you next become involved with the case?

A That would be when Raphael was taken to the hospital

by his father, and there was a right leg fracture.
Q The testimony has been that this occurred in September
of 2002. would that be correct to the best of your
recollection?
A Yes.

was Raphael removed from the parentsO care at that

(=3
s
£
(o]
~J

Yes.

How about the other children?

They were also removed.

And for how long? Approximately.

A week. The infant, the newborn, was not removed from
he family; he remained with the mother and father.

And the infant is Edgar Arechiga?

Yes.

During that one-week period of removal in September of
002 where was the child placed?

In foster care.

were all the children placed in foster care?

Yes.

In regards to Raphael Gomez during this period of
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removal in September of 2002, were there any reports
that you received of injury to the child while he was
in foster care?
A No.
Q And, were you assigned to investigate the September
2002 leg fracture?
A Yes.
Q As part of your investigation, were you able to rule
out the mother0s involvement in that Teg fracture?
A Yes.

Q Do you recall how it was that you ruled out the
motherds involvement?

A Yes.

Q And how was that?

A First of all the medical staff at the hospital

confirmed that she was in the hospital with her infant
child. Also the uncle who was caring for the children
confirmed that she was not at the home when the child
-- fell and broke his Teg.

Q Were you also able to rule out the father0s
involvement in this leg fracture?
A Yes.

And was that based upon the information provided by

Q

the—relative?

A Yes. _ _
Were there subsequent circumstances that required

Q . nstar
Child Protective Services intervention in this matter
-- 1in the Gomez matter?

A Are you asking me if there was additional
investigations? Or--

Q Let me rephrase.

A okay .

Q Following the return of the child into the parents®
care one week after the removal in September of

2002, --

A Uh-huh.

Q --did you become involved in the case again?

A Yes.

Q And when was that?

A December, I believe it was -- ItOs when Raphael was
taken to the hospital -- second time -- for his left

Teg being fractured.
Q And was this in December of 20027

A Yes.

Q was Raphael removed from the parents® care at that

time?

A Yes.

Q And where was the child placed?

A In foster care.

Q As part of the investigation into the December 2002

Teg fracture, did you interview the mother regarding

what had occurred?

A I did.

Q And do you recall -- can you summarize -- Strike that.
Did the mother provide an explanation as to how

the child had injured their Teg -- his Teg?

A She did

Q Can you summarize for the court briefly what
information you obtained from the mother?

A Yes. Maribelle reported to me that following dinner

she was at home, the children were there, she was

mopﬂing the floor, the floor was wet in the kitchen.

Raphael came running from the back bedroom into the
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kitchen, s1ipped, fell, and basically was in a splits
position.

Q Did she explain to you what she meant by a splits
position?

A Yes, she did.

Q And what was that?

A That one leg was completely straight forward in front
of him and his other leg was straight back behind him.

Q Did the mother offer_ -- There®s been testimony that in

December of 2002 there was also a scalp abrasion to
the back of the child0s head. Did -- Were you able to
inquire as to how that scalp abrasion occurred?

A Yes.

Q And do you recall what information the mother
provided?

A Yes.

Q And what was that?

A when I asked the mother about that injury she stated

that she believed it had happened from a prior injury

where he had fallen -- Actually, he had hit his head

under a table, and she believed that when he had had

the fall 1in the kitchen that hitting his head again,

it may have caused that injury to -- skin to reopen.
—So—it-would-be-an—old—injury;—is—basi-cally-what—she —

was saying.

In terms of that old injury to the scalp, do you

recall if the mother specifically said a table, or --

is that a specific recollection of yours?

A My specific recollection of what she said to me was

that they were at a laundrymat [sic] and Raphael had

went to get a ball that was under the table and while

under that table he Tifted his head and had hit his

head pretty bad, and -- where there was blood and --

it didndt require any medical attention but that he

had injured the back of his head.

Q when you were talking to the mother during your

investigation of December 2002 leg fracture, was the

mother raising concerns with you regarding

difficulties that she was having in -- in caring for
Raphael?

A Yes. I recall her expressing concerns as to his
behavior, not so much as to how to care for him.

Q Then let me rephrase the questijon. Wwas -- what

concerns was the mother raising regarding Raphaelds
behaviors?

A She stated that she -- had been noticin% Raphael0s
behavior -- of not -- She explained that Raphael had
no ability to -- to know when he was -- after he ate a

meal, that he was full; he would continue to eat and
eat until he would just vomit his food out. She said
that was ongoing.

She stated that they had observed Raphael to
not have a normal sense of pain, as other children
would., He would drink very hot Tiquid, he would throw
himself, hit -- Tand on the floor very hard and he
still did not seem to be affected by 7t.

Maribelle was ver% concerned as to a burn that
he had had on his hand, and that he would not allow to
heal. The scab would start getting dry on his hand
and he would pick at it and pick at it and no matter
what she would do to trﬁ to make him understand that
that was not something he should do, and it was a bad
thing, he wouldnOt -- Then she explained that he
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started having Tlike secretive behavior, where she
would find him alone in a room, or behind, you know, a
chair, and he would be picking at that scab and
pulling it off, and then he would eat it.
Q Did the mother disclose any feelings of being in a
stressful situation because of Raphaelds behaviors?
A She did.
Q And what did she disclose 1in that regard?
A she felt very stressed because he continued to have
these accidents, so she said. She felt that -- that
she and her husband and family would be blamed for the
accidents, and -- she -- I believe she was stressed
because she felt that Raphaelds behavior, his -- the
concerning behavior was due to her having used drugs
during her pregnancy with Raphael.

Q Was Raphael returned to the mother and father®s care
in March of 2003? Do you recall?

A I donOGt believe I had the case March 2003.

Q Thatds fine.

_ . Were you_able to observe Maribelle Gomez
interacting with her child Raphael Gomez?
A Yes.

Q And could you explain for the court under what types

P

of-ei-reumstances—you—were—able—to-observe-Ms—aGomez

interacting with her child?
A when I was involved in the case doing the
investigations I would -- Part of the -- Part of my
work was investigating and finding out, gettin?
information from the parents as to what took place.
The other part I would conduct unannounced home visits
to find out how the family was really behaving, who
was there, to get a sense of how they were functioning
in a more unannounced setting.

And_they always opened their door, every time T
would come. They always welcomed me. I would spend
ug to 30 minutes in their home. I would see the
children, the other chjldren, Raphael, interacting
ver¥ normally. Maribelle had a very ?ood sense and
ability to manage that many young children in a very,
very small home.

Raphael looked happy. The other children
looked happy. I never observed any kind of behavior
that would Tead me to believe that the children were
being physically abused.

Q Was the mother affectionate towards the children?

A Yes.

Q And, did she appear -- were you able to see the mother
with Raphael in the home in addition to the other

sibTlings?

A Yes.

Q Did she appear to treat the children differently 1in

any respect, especially Raphael being treated

differently from any of the other children?

A Yes.

Q And how was that?

A She kept a sEec1a1 eye on him. We -- Even when she
would be talking with me or another child she seemed

to always have her eye on him, and -- 1ike she would

see him if he was doing something, and she would stop

what she was saying to me and go and take care of what

she needed to do with Raphael.

Q Were you able to observe the interaction between
Raphael and his older siblings?
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A Yes.
Q And, what did you see in that regards?
A There was quite a bit of sibling rivalry. And -- most

of it was between Raphael and Julianna, the younger

ones. It was nothing dangerous.

Q How was it expressed?

A In Raphael wanting something that she had, and him
going out to get it, and pulling it and taking it.

The older child, Maria, would be usually the -- would

be there kind of refereeing, when it was the group of

the kids together.

Q would the mother intervene in those circumstances?

A she would, verbally.

Q while you were in the home observing Raphael and the
family did you ever see Raphael hitting himself?

A No.

ﬁ . Did you ever observe Raphael pulling his hair, his own
air?

A No.

Q Did the parents ever have RaphaelOs hair really Tong?

A I donbt recall RaphaelOs hair being any Tonger than a
Tittle boybs haircut. No, it wasnOt Tong. ‘

Q Did you ever observe Raphael -- hitting his head into

inte—objectss—seemingly—in—a—purposeful—manner

Let me rephrase that. (Inaudible).

Did you ever observe him running into objects
head-first?
No.
was he an active child?

He was active, yeah.

And what do you mean by that?

what I observed in the home is him being just as
active as the other children, in playing -- I didndt

see him as overly active. IOve seen other children

who just will not stay still. I donOt feel that that
was Raphael.

p-Yolh-Yolhd

MR. CABALLERO: I don80t have further questions.
Thank you, Ms. Turcotte.

THE COURT: Before I ask for cross examination,
Mr. Caballero was asking you about some specific
things that you may or may not have seen in Raphael.
Did you ever -- did you yourself ever get to see any
of Ehe unusual behaviors that were complained of by
Mom?

THE WITNESS: No.

- THE COURT: oOkay. Cross, Mr. Anderson?

CROSS EXAMINATION

BY MR. ANDERSON:

CounselBs microphone inoperative

Q Taking that one (inaudible) one step further, did you
ever see any behaviors in Raphael, whether they were
reported to you by Mom or otherwise that seemed a bit

odd or unusual to you (inaudible)?

A No.

Q Going back to -- August, September of 2001, when the
dependency on Raphael was first filed, I think you

stated that the reason for your involvement was the

fact that the mother Maribelle Gomez tested positive

for cocaine during the final trimester of her

pregnancy, and that she was refusing services the

Department offered; +is that correct?

A Yes.
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Q Did you -- Prior to turning the case over to the CFS
caseworker did you formulate any sort of -- ISSP or
individual service and safety plan (inaudible)
services that the Department wanted the mother to
engage in?
A

Yes.
Q Do you recall what the nature of those services were?
A I recall some of them, not the entire 1ist, but--
Q Can you give a general idea of what (inaudible)?
A She would have to complete a substance abuse

evaluation, follow through with all recommended
treatment, have scheduled, monitored UAs, complete a
parenting education program. Those are the two that I

would -- that I remember being the most important
ones.
Q other than the obvious harm that could come to a child

who 1is exposed to drugs while in the womb, was there

any other indications you had that Maribelle had

abused or neglected Raphael or any of the children?

A My concern was with, in being involved in Maribellefs
case with Raphael, was that not only did she test

positive at third trimester, she again tested positive

at the birth of Raphael.

fa)

Q okay~—©0ther—than—the-drug—use

A Uh-huh.

Q --were there any other concerns you had --
specifically the concerns here is allegation that she
was physically abusing any of the other children?

A

No.
Q Were there any indications that you had that she had
an anger manhagement problem?
A No.
Q How long were you involved in the -- with the Gomez-
Arechiga family -- around the becember time when the

-- femur fracture (inaudible)? How Tong were you
involved in the case at that time?

A Probably about 30 days.

Q Okay. And, were all of the children removed from the
home 1in December? Or,--

A No.

Q --just Raphael--

A Just Raphael.

Q This may seem like an_odd question, but there -- the

dependency on Raphael was still active and ongoing at

that time; is that not correct?

A Yes. ‘

Q why then was CPS -- (inaudible) into the case if there
was already a CWS case ongoing?

Ah'1d Because it was a new injury and he was a dependent
child.

MR. ANDERSON: Thank you. I donOt believe I
have any further questions.
THE COURT: Mr. Moser?

CROSS EXAMINATION
BY MR. MOSER:

Ms. Turcotte, 1in your -- in your contact with
Maribelle Gomez did you get a chance to observe her
parenting skills?

A Briefly.
Q what did you observe?
A while in the home I observed Maribelle to -- to manage

her children quite well, being that they were four of
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them, they were young. She was a stay-at-home mom, so
she was with them every day. she kept her home very
-~ very neat. There was always something cooking on
-~ onh the stove when I would come in, even at

unannounced visits_there was always -- she always had
a meal for her children there, ready._
Q Ms. Turcotte, did you say youbve -- your career has

been about seven years Tong, or youdve been with the
Department seven years; (inaudible)?
A Yes.
Q And, mothers with five kids, one with special needs,
would you say, Ms. Gomez was a relatively good mother
in that situation?

THE COURT: Stop for a moment, please.

I think that at the time that Ms. Turcotte is
describing there were four children, and not five.

MR. MOSER: 1If I could modify the question just
-- just (inaudible).

Q Would you say she was a good mother relative to other

mothers in that situation?

A The brief time that I spent in the home, I observed

her to do -- to take care of her children well, yes.

Q Was she able to care for Raphael?

A The—short—time—that—I-weuld-be—in—the—heme—-observing—————

Mom with the children, I never actually saw her
changing him or actually feeding him. But I would see
her taking care of her children in more of a group
setting, so not individually.

Q As far as you are aware did she ever ask the
Department for assistance in caring for Raphael?

A wWhen you say "assistance," like respite care?

Q Maybe extra beyond what you -- what the Department was
(1naud1b1e§ providing.

A The one thing I can recall Maribelle asking me is that

she wanted help from the Department to have Raphael
tested. she felt that he may have a neurological

disorder, more of a -- some kind of disorder that was
causing him to behave in -- in -- in what she believed

was difficult at the eatinﬁ, the -- not having the

normal sense of pain as other children did.

Q And what was the response of the Department to that
request?

A There were recommendations made that that take place.
Q And it didn0t take place, right?

A I dondt know.

Q what kind of services can the Department provide --
mothers with infant children?

A well, -- you know, thinking of it in the cws

department basically takes care of that part of the
case. And in Maribelleds case I dondOt know what was

actually done for -- finitiated. So I really can0t

answer that. .

Q Oka%. So thatOs not your end of the case?

A Right.

Q And I think you testified to one injury, but were you
-- were %ou made aware of the injuries that occurred

out of the presence of the mother? Injuries to

Raphael?

A No.

Q Except for the one where the mother (inaudible)

hospital (inaudible)?

A Yes.

Q A1l right. Wwere you made aware of any injury that
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occurred to Raphael when he was in foster care?
A No.
Q The injury that incurred [sic] to Raphael when the
mother was in the hospital (inaudible), was that
suspected to be non-accidental?

A Initially, yes.
Q why 1is that?
A well, when Raphael was taken to the hospital by his

father, the medical staff made the report to CPS and
were suspicious from the explanation that pad had
given as to the injury. So it was investigated as a
suspicious injury, initially.

Q And what was the conclusion after the investigation?
A That it was accidental. _
Q Ms. Turcotte, (inaudible) testify some about your

visits to the Gomez-Arechiga household. cCould you
tell if the children altered their behavior when you
were present?
A No, I couldndt tell.
Q okay.
MR. MOSER: Okay. Thatbs all I have.
THE COURT: Redirect?
MR. CABALLERO: Yes.

REDIRECT EXAMINATION

BY MR. CABALLERO:

Q Ms. Turcotte, in -- in terms of the mother requesting
a neurological assessment of the child, was she asking
for that in December of 2002 following the femur
fracture?

A Yes.

Q And in regards to the determination that child
Protective Services made that the September 2002
tibial fracture was accidental, were you able to
consult with a medical professional regarding that
particular injury?

A Yes.

Q And was that Dr. Alan Hendrickson of the Rockwood
Clinic?

A Yes, it was.

Q And did Dr. Hendrickson provide you with a Tetter

opinion regarding this type of fracture, the tibial
fracture?

A Yes.

Q Did Dr. Hendrickson also provide you with an article
explaining those types of fractures?

A Yes.

Q Do you know, Ms. Turcotte, if there is -- jf there 1is

another term that can be used to describe a tibial

fracture, based upon your review of Dr. HendricksonOs
material?

A Yes.

Q And what is that?

A I believe -- I believe he called it a toddler -- I
don0Ot know if itds a toddler fracture or a toddler --

Itds a common injury that children of that age -- that

are active, jump, that they get. 1ItOs commonly seen.

Q okay.

MR. CABALLERO: I dondt have further redirect.
Thank you, Ms. Turcotte.

THE COURT: Recross?

MR. ANDERSON: Yes.
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RECROSS EXAMINATION
BY MR. ANDERSON:
Q Ms. Turcotte, Mr. Caballero just asked you (inaudible)
questions ago or so if the motherls request to you to
have Raphael get a neurological exam was made after
the December (inaudible), and you said yes, it was.
A Yes.
Q If she had had concerns about that before and had made
a reguest to the Department, is it 1likely that you
would have known about that, seeing as the case was
under CwWS caseload at that point?
Do you understand the question--

A Yeah. ) i
Q --(inaudible) rephrase qt.
A You can rephrase it.

Okay. If she had made a request of her Cws caseworker

(inaudible), would you necessarily have known about

that request?

A Yes, because when we investigate cases that are

already open, that we have a dependency, itOs common

practice that the investigator will talk with the cws

worker as to how the case is coming along, are there

any issues right now that are of concern. So it would
—be—possible—that—the-worker-would-have—shared—that

part.

Q And do you recall if the -- (inaudible) if the cws
caseworker shared (inaudible) dinformation with you?

A I recall that she didndt.

Q okay.

THE COURT: I think I need to just ask, to
clarify. You say it would be possible that the cws
caseworker would mention that. would it also be
possible if there was a request from Mother to CWS
casgworker that the caseworker would not mention it to
you?

THE WITNESS: Yes, thatOs possible.

THE COURT: oOkay. Thank you.

Q You may have already answered this question,
(inaudible), but -- during the times that you were
involved in the case -- So, in August-September of
2001, (inaudible) time in September, 2002, and then
December, 2002, did you have the opportunity to
observe visits between Maribelle Gomez and Raphael
Gomez, and also between the mother Maribelle Gomez and
her other children?

A Yes.

Q And (inaudible) did you ever see her act in --
untoward towards her kids or (inaudible) children?

A No.

MR. ANDERSON: Thank you.
THE COURT: Cross examination, Mr. Moser?

RECROSS EXAMINATION
BY MR. MOSER:
Q Ms. Turcotte, was the foster mother instructed not to
discuss this case with any outsiders?

MR. CABALLERO: IOm going to object as to the
form of the question. oOne, its relevancy. And two,
it goes beyond the scope of direct and redirect.

THE COURT: The objection is sustained.

MR. MOSER: No more questions, your Hohor.

THE COURT: Redirect?

MR. CABALLERO: None, your Honor.
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THE COURT: May the witness be excused?

MR. CABALLERO: Yes.

MR. ANDERSON: No objection, your Honor.

MR. MOSER: Thatls fine.

THE COURT: Thank you, Ms. Turcotte. You can
step down.

MR. CABALLERO: And, your Honor, the
Department0s next witness is Dr. Marco Ross, and he
could not testify until 3:00 p.m. due to his duties.
So I would ask that there be a recess until 3:00 p.m.
(inaudible).

THE COURT: Any objection?

MR. ANDERSON: No, your Honor.
£ MR. MOSER: (Inaudible) no one else. That0s
ine.

THE COURT: Wwe0l11 be in recess until 3:00.
Recess

MR. CABALLERO: The DepartmentOs next witness
is forensic pathologist Marco Ross. He will be
testifying by te]epgone.

THE COURT: Very well.
witness reached by phone

MR. CABALLERO: Dr. RoSs, can you hear me?

THF—-WTTNFEFQQ- V.G

Wi IriNC O O™ a7y LAl

MR. CABALLERO: We are 1in open court at Grant
County Superior Court Juvenile Division. 3Judge Evan
Sperline is presiding. And we are ready to take your
testimony. Is that all right?

THE WITNESS: Sure.

MR. CABALLERO: And IOm going to ask that Judge
Sperline put you under oath.

THE WITNESS: oOkay. .

THE COURT: Do you solemnly affirm that the
testimony you give in this matter will be the truth
under penalty of perjury?

THE WITNESS: I do.

THE COURT: Dr. Ross, our hearing is being
conducted with the assistance of an interpreter. For
that reason 1011 ask your cooperation in using a
perhaps more relaxed pace for your testimony than you
might otherwise.

MR. CABALLERO: And Dr. Ross, I wanted to
identify the participants today in court for you.

THE WITNESS: Okay.

MR. CABALLERO: In addition to Judge Sperline,
Terry Cullen and Tamara Cardwell are here; they are
with the guardian ad Tlitem program. Mario Gonzalez,
who is the agency social worker, Maribelle Gomez, who
is the mother of Raphael Arechiga-Gomez with her
attorney Doug Anderson, Jose Arechiga who is the
father of Raphael Arechiga-Gomez and his attorney
Robert Moser. 1In addition there is an interpreter,
Saul castillo.

THE WITNESS: Okay.

DIRECT EXAMINATION
BY MR. CABALLERO:

Q Dr. Ross, would you please state your name and spell
your Tast name for the record? '

A Marco A. Ross, R-0-s-s,

Q what 1is your profession?

A Forensic pathologist.

Q And what is your business address?
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A 5901 North Lidgerwood, L-i-d-g-e-r-w-o-o-d, Street,
suite 24-B. ThatOs at the Spokane County Medical
Examinerds office in Spokane, washington, 99208.

Q Are you a licensed physician in the state of
washington?

A Yes, I am.

Q And when were you 1icensed?

A I believe I received my initial Ticense in -- either
-- November, I believe, of 2002.

Q would you describe briefly your pre-medical and
medical training starting with your undergraduate

studies?

A I was an undergraduate at Purdue University in West

Lafayette, Indiana, followed by four years of medical
school at Tulane University in New Orleans. I then
completed a six-year residency in general surgery at
the University of South Carolina in Columbia, South
carolina. That was followed by four years of active
duty in the United States Navy as a general surgeon,
followed by _a four-year residency in general anatomic
and clinical pathology at the university of vermont 1in
Burlington, Vermont. Then I did a one-year forensic
pathology fellowship with the office of the chief

— e Medi-cad—-Exami-ne rin-chapei—Hidls—North—carolina—mrhen

I spent approximately two and a half years as a
medical examiner for Maricopa County in Phoenix,
Arizona, before I started working as a medical
examiner here 1in Spokane in December of 2002.
Q what is it that a forensic pathologist does?
A A forensic pathologist is trained to examine the
) deceased and to perform examinations and investigation
J into that to assist in determining what the cause of
‘ death is.
Q As part of your duties, then, do you perform autopsies
with the spokane Medical ExaminerOs office?

A Yes, I do.

Q Did you perform the autopsy of Raphael Arechiga?

A Yes, I did.

Q Do you recall on what date and at what time you
performed the autopsy?

A _ That was done on September 11 of 2003, at 10:30 1in the
morning.

Q what was your understanding regarding the
circumstances of Raphael ArechigaOs death?

A That he had had a previous femur fracture, that he had

become unresponsive at his residence where he was
transEOPted to Columbia Basin Hospital, and when he
was there at the hospital he was found to be
unresponsive, not breathing and pulseless. They
started cardiopulmonary resuscitation, and a blood
pressure and a pulse were obtained. And he was then
transferred to Sacred Heart Medical Center here in
spokane, where he remained unresponsive and never
regained consciousness.

He had severe cerebral edema and he expired on
the 10th of September, I believe, at approximately ten

oOclock. )
Q And what is severe edema? ) _
A Severe edema means swelling. Edema is -- is --

excessive fluid in a tissue and causes it_to swell, so
gevgre cerebral edema just refers to swelling of the
rain.
Q How is it that you identify a body of a decedent?
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A How do we identify the body?
Q Yes.
A Generally when the body comes from a hospital itOs

identified with some identification bands that are
attached to the body. And that0s usually how we

identify bodies from -- from a hospital.
Q And how was Raphael Arechiga®s body identified?
A He was identified by a hospital identification band on

his right ankle, which had his name, Arechiga,
Raphael. 1In addition he had a purple identification
band that is placed on -- on bodies that we transport
from one faci?ity to our -- to our morgue. And that
name, Raphael Arechiga, was also placed on that
particular identification band.

Q was there any clothing or personal effects?

A LetOs see. There was a disEosab1e diaper with the

body as well as a white blanket with some cartoon

characters, folded across the front of the body.

Q " And were there any effects contained inside the body

pouch?

A There was a separate plastic bag that had a sample of

blood and a sample of urine in 1it.

Q Were you able to -- Strike that.
was—there—evi-denece—of—medical—intervention?

A Yes, there was. There was an endotracheal tube, which

is breathing tube, that entered the mouth and went
into the trachea, which is the windpipe. There was
also an oral gastric tube, which is a tube used to
help suck stomach contents out and keeﬁ -- keep
excessive fluids from building up on the stomach.
There was a Foley catheter, which is a catheter
or small flexible tube that is inserted through the
urethra into the bladder, to help drain urine, keep
track of urine. There was a triple Tumen catheter,
which is a type of qintravenous catheter, a small tube
that goes into -- into a blood vessel in order to
administer medications and fluid, and that was in the
left groin region, so it was probably going into his
femoral vein in that -- in that area.
He had some gauze bandages taped on the tops of
his ri?ht hand and +in the right groin area. These are
probably areas where there had been Erevious needle --
needle punctures of one sort or another, either from
Ivs, or for blood sampling.

_ He also had a Tot of -- LetDs see -- needle
puncture sites in the -- in the (inaudible). These
are the areas in the arms between the -- between the

forearm_and the upper arm; itOs an area where they
routinely draw a lot of blood. And also on the
underside of the -- of the left wrist, and on the
dorsal aspects of the tops of both feet.

Q As part of the autopsy did you conduct a general
external examination of the body?

A Yes. The autopsy begins with a general external
examination.

Q wWould you summarize your findings upon external
examination?

A Ookay. That he had a weight of 31 pounds; he was 33-

1/2 dinches in length. on his right parietal scalp,

which is on the right side of his head, he had a 3/4

by 1/8 inch abrasion, or a scrape. And the right side

of the back of his scalp, the right posterior

occipital scalp, had a slightly thickened feel to it.
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Inside the Teft e¥e, the white of the eye on
the outside part had an area of bleeding or
hemorrhage. Also at the corner of the Teft eye on the
skin there was actually a small 3/8 by 1/8 inch
abrasion at that area.

The left malar prominence, which is basically
where the cheek bone is, had a -- a 1 by 1/4 1inch
abrasion.

on the right side of his lower 1ip he had a
3/16 by 1/8 inch contusion or small bruise.

on his right ear, the ear lobe had a scrape or
an abrasion that was 3/16 inch by 1/16 inch. And on
the outside part of the right ear he also had a half
by 1/16 inch abrasion or scrape.

on his -- on his trunk area, the Teft upper
part of his abdomen had a 1-1/2 by 1/2 qinch contusion
or bruise. The left side of the abdomen had a 1 by
1/2 dinch bruise.

And then on his arms, on his right forearm on
the toB -~ the bottom side of his right forearm he had
a 1/2 by 3/8 1inch bruise.

And on -- on the outside part of his left
middle finger he had a 1/8 by 1/16 1inch abrasion or

sGcrape
I-a )&

And on the back side of the left quer arm he
had a 1 by 1/2 1inch bruise. And around his left elbow

he had two bruises ranging from 1/2 to 3/4 dinches in

size.

And then on the -- on his upper back in the
middle he had a 2-1/4 +inch by 1-3/4 inch bruise.
Q Did you also perform an internal examination?
A Yes. Next we performed an internal examination where

we open up both the chest and the abdominal cavities,
as well as the head, and examine the internal organs.
Q would you summarize your findings upon internal
examination?
A Inside the chest he had about 100 ml. of (inaudible)
fluid. It0s a_clear fluid inside -- inside the chest
cavity. Normally thereOs probably only about 5 or 10
ml., 5 ml. being about a teaspoon worth. But he had
100 ml. of this fluid present in each pleural cavity.

In addition he had 250 ml. of clear fluid in
his abdominal cavity.

In addition there was a lot of this edema or

swelling of many of the tissues in the -- in the
abdominal cavity and in the chest cavity.

The heart itself essentially was -- was normal.
There were no abnormalities noted on the -- on the

Eeart itself, or in the major blood vessels around the
eart.
The lungs themselves were rather heavy, and
they also had this edema or fluid, and they appeared
to be very congested. Normally the lungs are very
spongy, but these lungs were very firm in their -- 1in
their texture, and they had a lot of this edema or
fluid in them.
The stomach itself had an abnormality in the
area where the esophagus joins the stomach. There

were these -- a few of these superficial erosions;
theyOre like tiny -- sort of Tike Tittle scrapes.
TheyOre defects from mini-ulcers, almost, of the -- of

the inside surface of the stomach, right where the
stomach joins the esophagus or the swallowing tube.
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He also happened to have what®s termed a mecho-
diverticulum (ph.); itds sort of 1ike, almost an
appendix-1ike structure attached to part of his small
intestine. oOtherwise the rest of his intestine and
the pancreas and the Tiver appeared normal.

His kidneys appeared normal. The bladder did
not have any urine in it.

His thymus was unusual +in that it was small and
shrunken. The thymus is normally an organ which is
quite_large in infants and children and it can
actually increase in size until about pubert%, and
then after puberty it begins to shrink, and by the
time you reach your, you know, 18 or 20 years old,
it0s pretty much shrunken up to almost nothing. But
in his case it had certainly shrunken quite a bit for
someone of his age; it was abnormally small and what
we would term atrophic or shrunken.

We did an examination of the neck, didnOt see
any injuries or abnormalities of the neck itself.

In addition to the bruise that I mentioned on
the back when we examined him internally we found an
additional bruise of the back in the middle but it was
kind of Tower down, sort of just above the buttocks

areay—i-n—an—area—that-we-call—the—lumbar—regions—or
sort of in the Tower back.
We also examined the bones of the upper arms
just below the shoulder joints. The reason we did was
we had obtained x-rays during the -- during the
autopsy, and these x-rays revealed some abnormalities
of the bones at those joint areas. So we looked at
those bones, and it turned out that the abnormalities
were due to elevation of the periosteum, and what that
is, is, the periosteum is a covering of tissue that is
directly on the bone; and it is actually the tissue
that is -- helps and is responsible for helping the
bone to grow. But what had happened in this case is
that this layer of tissue had sort of been rubbed off
the surface of the bone and there was bleeding between
this periostial tissue and between the bone itself.
In addition, you know, both of these bones at

this area, as_do_-- most -- in all the joints of the
body, ?art1cu1ar1y in someone of this age, have what
are called growth plates. ThereGs -- itOs an area in

the bone that also helps to allow the bone to grow in
length and is responsible for one of the primary
reasons why welre able to grow in height after webre
born is these growth plates are there and allow us to
grow in height.
well, he had an 1naur¥ to the growth plate in
the -- in the bone, or the -- of the left upper arm,
that is, the humerus, just below the shoulder joint,
and there was a tear in it. Itds also something that
sometimes can be seen on x-ray and called -- whatOs
called a_bucket handle fracture of the -- of the
growth plate.
when we examined his head he had an area of
whatOs called subgaleal hemorrhage, essent1a11%
bleeding into or just underneath the galea. The galea
is a layer of tissue between the skin of the scalp and
the skull and itOs what helps to hold the scalp down
onto the skull. And you can get bleeding or
hemorrhage above or below this galeal tissue. And he
had an area of hemorrhage beneath this tissue in his
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-~ on the back of his head in two areas, one on the
Eiggt side and one on the Teft side of the back of his
ead.

He also had an area on the left front side of
the head, the Tleft frontal scalp, that had areas of
hemorrhage above this galeal tissue Tlayer.

In addition the skull 7itself had two fractures,
on the left side of the back -- the bone or the left '
occipital bone, which is the back region of the -- of
the skull. one of these fractures had whatds termed a
sagital orientation, sort of ran a Tittle bit sort of
in an up and down direction, between the hack of the
skull, and went all the way to the foramen magnum.

The foramen magnum is the -- is the hole at the bottom
of the skull where the -- where the brain connects to
the spinal cord and the spinal cord goes on down into
the spine. So there was a fracture all the way down
the occipital bone into that -- into the foramen
magnum.

In addition there was a fracture that was
oriented transversely, meaning crosswise, from -- sort
of going from left to right, also across the -- the
back of the skull.
Underneath—the—-—the~fracture—site—there—wa s

an area of_bleeding called epidural hemorrhage. The
dura is a Tayer of tissue thatOs between the skull and
the brain and you can get bleeding above this layer,
and thatOs called epidural hemorrhage, and you can get
bleeding below that, thatOs called subdural
hemorrhage. And in his case he had an area of
bleeding above that -- that tissue Tayer and beneath
the skull called -- called epidural hemorrhage.

In addition, underneath that layer of tissue,
the dura, and covering the top of the brain, he had
b1eedin? covering the left side of the brain, the Teft
cerebral hemisphere, about five to seven ml. of
hemorrhage overlying that. In addition he had some
what are called subarytenoid hemorrhages on the right
side of the brain. The arytenoid is a very thin layer
of tissue thatOs very tightly adherent to the actual
surface of the brain itself and you can get bleedin
underneath that layer of tissue.” That would be called
subarytenoid hemorrhage. He had that.

And then the brain itself was very -- very soft
and swollen, and essentially edematous, severe
cerebral edema.

We also did an examination of the -- of the
eyes, to look for hemorrhage in the eyes, what are
called retinal hemorrhages, and we found multiple
sites of bleeding in the retinas of both eyes.

Q Dr. Ross, 1in regards to the -- the skull fracture, did
it -- were these two separate skull fractures that you

were observing? oOr could they be part of -- of one

skull fracture?

A well, they were -- they were two separate fractures,
but they -- but because they were oriented in two

different directions. But they could have been the
result of one single impact to that area.

Q In addition to the examination of the body, were
toxicology specimens taken -- and analyzed?

A Yes. Yes. We took some samﬁ1es from the body, but
because there was survival time in the hospital we

actually utilized blood samples obtained from the
Page 40



Gomez-Arechiga02. txt

hospitals and submitted those for -- for toxicology
analysis.

Q were any of the results of the toxicology specimens
significant?

A No, no significant findings. They basically just

showed evidence of drugs that were consistent with --
with medical intervention.

Q Are microscopic samples of the body obtained for
analysis?

A Yes. Yeah, we do a microscopic evaluation of the
tissues. And that allows us to examine the -- some of
the abnormalities in more detail. 1In addition it

allows us some time to see some abnormalities
microscopically that we donbOt see as well grossly or

with the naked eye.

Q _ Would you describe any findings upon microscopic
examination that you found significant? ) _
A what microscopic examination showed was in the -- 1in

the lungs there were some areas of inflammation and
early pneumonia formation. And there were changes
that what we call diffuse alveolar damage. 1It0s a
type of reaction that the Tung has to any number of
conditions. You can see it with severe infection, you

can—seeit-with—head—injuri-es+—you—can—see—i-t—after

various kinds of trauma. You can see it after other
types of conditions where the Tungs will fail for one
reason or another. Frequently youdll see it 1in
individuals who have to be intubated or put on a
ventilator. And when that happens it will -- the
Tungs can have this response to being in that
condition or state, and theydl1. develop this diffuse
alveolar damage and then as part of that theydl1]
usually get some infection on top of 1it, which is the
(inaudible) pneumonia that we saw.

Did an examination of those erosions, those
very superficial ulcerated areas that I.mentioned
previously in the stomach, and it did look Tike there
was some whatds called chronic gastritis, some
inflammation in the stomach that had -- was chronic 1in
nature, so it wasnOt anything that had occurred
acutely but had been there some time, some mild --
some very mild, low-level type of inflammation or
gastritis in the stomach.

we looked at the thymus. The thymus showed a
Tot of thinning of the thymus and this atrophy that I
mentioned before, that in summary the microscopic
findings of the thymus are that of what we call stress
involution, and itOs seen in children who are under
different kinds of stress for prolonged periods, will
-- it will cause some overtaxing of their immune
system. And it can be stress of various kinds; it can
-- generally itOs some type of Ehysica1 or physiologic
stress, anything ranging from chronic problems with
severe infection to -- to trauma, to 1n%ur1es, to
starvation, things Tike that, are examples of things
that can cause stress involution or shrinking of the
thymus gland, which he had evidence of both grossly
and microscopically.

Looked at the areas of hemorrhage in the -- 1in
the scalp, as well as in the skull, and looked to see
what kinds of bleeding and inflammation are in the
tissues of these -- of the scalp as well as the skull.
And it showed that both in the scalp and skull
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injuries that they had features indicating that they
were both acute or very recent as well as subacute or
chronic, basically meaning that there were features to
sug%est that these injuries were of varying and
different ages; they didnlOt all occur at one time but
occurred at different points in time.
There was actually some things to suggest that
in the skull 1itself that there was a re-fracturing of
a previously fractured area.

we looked at the -- the microscopic areas of
the -~ of the bones I mentioned before in the upper
arms where he had the -- the tears +in the growth plate
and the -- that periosteal elevation that I mentioned,

and again it confirmed what was seen grossly and
showed that there was evidence both of very recent or
acute injury as well as older injuries to those -- to
those areas. And the way one gets those areas is
really quite specific; one almost has to grab the arm
and twist it quite severely, or shake rather forcibly,
in order to_generate those kinds of -- of injuries 1in
the joints like he had.

We Tooked at the bruising on the -- in the arms

as well as on the back, again to try to determine if

had been there for some time or had occurred more
acutely, and it appeared that the -- on the -- the
bruises that were on the upper and lower back were
acute, so they had occurred quite recently, whereas
the one in his -- in his right forearm and his Teft
ugper arm had a Tittle bit of inflammation to suggest
that maybe they were a Tittle bit -- a 1ittle bit
older than that.

We looked at the hemorrhages in the eyes, and
one of the things that helps us to determine the
significance of the hemorrhages in the eyes 1is -- 1is
in addition to seeing how far and how -- what their
distribution is on the eye gross1¥, microscopically we
can see if they are in different layers of the retina.
And indeed we found that there was evidence of
hemorrhage in multiple layers of the -- of the retina,
as well as what are termed dome-shaped pre-retinal
hemorrhages, and these are kinds of hemorrhages that
you, again, with this distribution in these areas,
with hemorrhage at these various levels in the -- 1in
the eye, these are hemorrhages that you see only with
some type of either severe blunt force impact to the
head or with -- with shaking of the -- of the child.

We Tooked at the -- the dura, which is the
Tayer of tissue between the skull and the brain,
mainly actually to look at the area of hemorrhage

underneath to see if it looked 1ike that area of -- of
hemorrhage on top of the surface of the brain, if it
had been there fore some time, or -- or not. And what
it showed was that it was acute; it had not been --
just -- it was a very recent hemorrhage, and had not
-- had not been there for some time.
Now, a more detailed examination of the -- of
the brain itself was actually performed by a
neuropathology consultant, a -- a Dr. Dario Coccomo

(ph.) in sacramento, California. Wwe will on occasion
consult him for a neuropathology examination. And
although I did not look at the microscopic section of
the tissues from the brain +itself, he did, and

Page 42



Gomez-Arechiga02.txt
according to his report there -- the most significant
thing, I believe, tﬁat he found was what would be
termed some anoxic ischemic changes of the -- of the
brain, at Teast locally; there were some areas where
the -- the brain cells showed evidence of -- of -- of
starvation of oxygen. And of course this can occur
when the -- when the_brain gets very swollen, as_I saw
grossly, with a swollen brain Tike that it actually
squeezes the blood vessels of the brain, and with that
squeezing of the -- of the blood vessels in the brain
it reduces the amount of oxygen that the brain tissue
gets, and in turn then that causes what are called
these_ischemic changes or anoxic changes, which
actually are a sign of oxygen starvation of the -- of
the tissues of the brain.

And that 1in turn -- and then you sort of start

getting a vicious cycle where that can actually cause
the brain to swell even more. And then of course more
brain swelling causes even Tess blood flow to get to
the brain, and -- and so on, and so forth.

Dr. coccomo0Os examination also included an
evaluation of the dura as well, and for the subdural
hemorrhage he also saw that it was acute.

In-addition_he-examined—the --—what-I-termed

that epidural hemorrhage, that area of bleeding
between the skull and the dura. And that actually
showed that that was an older area that there was some
area of -- of organization in there, so -- which
indicated that it was -- one that had not occurred as
recently as the bleeding underneath the brain. So,
again it -- it0s indicative of injuries of different
ages occurring to the -- to the head area.

Q Following your examination of the body, externally,
internally and microscopically, and also following the
consultation regarding the brain tissue, were you able

to achieve -- or to arrive at pathologic diagnoses?

A Yes. Uh-huh. o ) )

Q And if you could indicate what diagnoses you arrived
at.

A okay. First of all, that there were blunt force

injuries of the head, or evidence of blunt force
impact to the head. The abrasions or scrapes of the
face, the right ear and scalp are certainly indicative
of some type of blunt object impacting the -- the head
in those particular areas.

In addition, the subgaleal and supergaleal
hemorrhages of the -- of the scalp that I mentioned
previously are basically really bruises of the scalp,
if you will; theylBre just bruises that you dondt
necessarily see on the skin surface but are definitely
there underneath. And these bruises or contusions
are, again, are also the result of some impact. And
it would indicate at least a two if not three,
minimum, separate (inaudible) of impact to the -- to
the head 1in order to cause just those particular
hemorrhages.

Q Doctor, if I could stop you for a second--

A Yes.

Q In regards to the -- youOve testified regarding the
supergaleal hemorrhage to the frontal scalp?

A Yes.

Q would that type of injury be expected -- would that

type of hemorrhage be expected when a child falls
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backwards and his the back of his head?

A No.

Q . And please continue with your assessment of the blunt
force injuries of the head.

A Okay.

In addition, I mentioned the occipital skull
fractures with both had acute and chronic features, so
indications that the fractures had been there
previously and were healing and then were more
recently re-fractured.

In addition, there was this -- this epidural
hemorrhage or hemorrhage between the facture site and
the dura, which is the layer of tissue between the
skul1l and the brain, and that showed some
organization, and meaning that it was an older, more
chronic area of bleeding.

And then, inside the dura and covering the
surface of the brain were the subdural and
subarachnoid hemorrhages which are acute areas of
hemorrhage. These occurred very recently, as opposed
to being the older -- older lesions. 1In addition, of
course, there was the brain swelling and these
ischemic changes of the cerebrum.

A

So—all—of—these things--that-ILOve-just-mentioned
sort of come under the hearing of blunt force injury
of the head. A1l of these are either directly the
result of or secondarily the result of some type of
blunt force impact or a blow to the head, or in this
case actually itOs more than one blow.
In addition there were retinal and optic nerve
(inaudible) hemorrhages. I had not mentioned the
optic nerve (inaudible) hemorrhages but both the gross
and microscopic examination showed that the -- the
nerve that connects the eye to the brain, essentially,
the optic nerve, had some hemorrhage around it. Now,
some of this hemorrhage can be a result of -- of the
hemorrhage in the brain itself that I mentioned
before, this subdural and subarachnoid hemorrhage can
track out along the nerve, and thatOs where it shows
up out there. But then you get these additional
retinal hemorrhages that I mentioned before.
At the contusions or bruises of the back as
well as his upper arms--

Q And Dpoctor, if I could interrupt again--

A Yes.

Q In regards to the retinal and optic hemorrhages that
you observed, were those bilaterally observed?

A Yes. It was present in both eyes.

Q And would you please continue regarding the diagnosis
regarding the contusions that you observed.

A Okay. He had contusions of his back, the two that I

mentioned, one in his ugper back and one in the Tower
back. And he also had bruises or contusions of his --
his upﬁer arms -- say upper extremities which includes
both the upper arms and forearms.

He had -- Then he had these injuries of the --
of the bone itself, of the upper arm bone just below
the shoulders, or of the humerus bone. He had them on
both sides. They were what I termed periosteal and
epithicial metasasial (ph.) injuries of the proximal
humeri, basically again meaning these are injuries to
the growth plate regions of the -- of the upﬁer arm
bones, just below the shoulder. And these showed

Page 44



Gomez-Arechiga02.txt

features both of being some recent injury as well as
some older +injury.

THE COURT: Wwould you pause, please.

THE WITNESS: EXxcuse me?

THE COURT: Pause? Excuse me. Pause just a
moment.

MR. ARECHIGA: He keeps repeating the same
thing and the same thing.

THE COURT: 0Oh. oOh, this -- You were trying to
communicate with counsel?

MR. ARECHIGA: Yeah.

THE COURT: oOkay.

Doctor, while webve paused here for a minute
could I ask you to relax your pace just a Tittle--

THE WITNESS: Okay.

THE COURT: And then, +if you could help us
follow, you had originally, when asked about
pathologic diaghoses--

THE WITNESS: EXcuse me ohe second. I need to
close a nearby door where IOm getting a little extra
nhoise. Just onhe moment, please.

THE COURT: Sure.

THE WITNESS: oOkay. 1I0m sorry. 1I0m back.

THE-COURT.:—-0Okay.——I want—to-get-oriented-once

again to your testimony. You had indicated one
diagnosis to be a blunt force impact to the head, and
you had Tisted a number of findings which I took to be
supportive of that diagnosis.

THE WITNESS: cCorrect.

THE COURT: Then ¥ou began to mention some
other things +including the retinal and optic nerve
sheet hemorrhages, contusions on the back and arms,
and the older fracture to the growth plates. Are
these separate diagnoses or are these thinﬁs that are
indicative of a different diagnosis than the blunt
force impact to the head?

THE WITNESS: The -- the retinal and optic
nerve sheet hemorrhages is part of the blunt force
injury of the head, or certainly can be attributed to
either a blunt force impact or a shaking type of
1njurg. So, itO@s -- 1tOs Tisted, although separately
from blunt force injuries of the head, is in essence
sort of a part of that.

The bruises or the contusions of the back and

the upper arms are -- are indicative of blunt force to
those particular areas, not to the head, but would be
indicative of -- of a_blunt force impact to the back

or to the arms themselves. And the injuries of the --
of the growth plates themselves, of the growth plates
of the upper arms, are very -- quite specific injuries
indicative of a -- a -- force that would require
someone to grab the arms and twist them forcefully or
to grab and shake the individual forcefully.

THE COURT: Thank you.
Q what was your next pathologic diagnosis, Doctor?
A The next pathologic diagnosis after the growth plate
injuries was diffuse alveorlar damage with multi-focal
bronchial pneumonia. This is, again, I mentioned, is
a type of what sometimes is called respiratory
distress syndrome. 1ItOs a change that the Tung goes
“through. 1It0s not very specific, but it occurs 1in
situations where there has been either some type of
severe trauma, severe infection, or some other severe
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condition in which an individual may have had some
type of cardiac or respiratory arrest and then been
resuscitated, or may simply present to the hospital
and in very extreme, dire straits and most of the time
this diagnosis is made in individuals who end up in
the intensive care unit on a ventilator. And so it0s
usually related to a number of factors that ultimately
terminate in some type of -- microscopic damage to the
Tung, that then ultimately causes whatlOs called this
diffuse alveolar damage.

Additional diagnoses that in essence are
somewhat a part of this but also indicative of part of
the resuscitation that was done are the pleural
effusions I mentioned, that fluid that was present 1in
the chest cavity. So he had bilateral pleural
effusion, and then the fluid in the abdominal cavity.
This 1is ¥et a separate diagnosis, but I called
(inaudible). Both of those diagnoses, the pleural
effusions and the (inaudible) are generally a result
of the very aggressive resuscitation that was done on
-- on Raphael as part of an attempt to try to
resuscitate him, where he was given a lot of
intravenous fluids.

Another—diagnosis—is—that-ef-gastreesophageal

erosions, with chronic gastritis. And the -- You
know, what that refers to are again the Tittle
superficial shallow ulcers that I saw in the stomach
near where they join the esophagus as well as some
underlying chronic inflammation of the stomach.
Q And, Doctor, what would cause a child Raphaelds age to
have these gastroesophageal erosions with chronic
gastritis?
A well, the erosions themselves can be due to a number
of causes. Sometimes drugs of various kinds can cause
them. 1Infections of various kinds can cause it. or
stress of various kinds, particularly stress
associated with head injuries or head injuries
themselves can sometimes cause these gastric lesions
to occur, although -- the chronic gastritis, that kind
of inflammation itself is usually more of a chemical
problem with the stomach or a -- an infectious probTlem
with the stomach, some type of an infection, or -- or
even viral infection can cause this chronic gastritis.
But when you sort of get the erosions on top of it, it
-- it indicates some additional factor that was also
causing these erosions to occur, and in that setting
sometimes actually -- actually the stress itself or
head injuries can sometimes associated with the
development of ulcers in the stomach can be attributed
to actually to head injuries.
So, -- And other kinds of trauma, as a matter
of fact, have been associated with these erosions or
ulcers. Burn victims, for example, also are prone to
develop these lesions in their stomach.

Q And what was your next diagnosis? _
A The next d1agnqs1§ is stress involution of the thymus.
That refers to the shrinking or atrophy of the thymus

gland, which in this case was due to some form of
stress that had caused it to shrink.
The next diagnosis was a Meckel0s diverticulum.
That refers to the appendix-like structure that he had
on his small intestine. Usually in the setting where
we usually see it as part of an autopsy that we do,
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almost invariably it0s what®s called an incidental
finding; it just happens to be there and itds not
doing anything.

A MeckelOs diverticulum can be a source of
illness in kids, and sometimes will present sort of
Tike an aﬁpendicitis. And if it is so then it will --
usually theyd1l see it at the time of surgery and
remove it. But his showed no evidence that it had
ever been a source of problems for him.

The next diagnosis are the growth parameters,
where I just simply indicate that according to a
standard growth chart -- There are standard growth
charts published by the National Institute of Health
where children are charted according to their age and
according -- well, for their age, what is their weight
and what is their height. And for a given age of a
child there is a range of -- of heights and weights
that are determined as sort of being normal for
children of that age. And itds broken down into
percentages. And theyOre called percentiles. So that
-- _1in other words, if you -- in his case, his body
weight was at the 75th percentile, which is sort of
lTike a percentage thing; what it basically means is

that his weight was_actually greater_or-at-the_line
where_three fourths of other kids his age would
actually be -- weigh less than he did. ThatOs what
that would mean.

However, his height indicated that he was
actually short, because his height was somewhere
between the 10th and 25th percentile, so that meaning
only somewhere between 10 and 25 percent of kids his
age would be -- would be shorter than he was, and the
majority, therefore, would be taller than he was.

Sso, norma11r we Took at these growth
parameters. Generally speaking itOs a way of just
sort of charting how well a child has grown. And
sometimes if one has a starting point 1tOs what the%
were at when they were born, and, you know, where they
are at any given point in time, you can sort of see
where theybve gone. 1In this particular case all that
we Tist them without really knowing what his
percentiles were_when he was born and what they were
over time I really donOt know if what significance
these have., I mean, if theyOre -- for example, if the
height_is Tow, well, if he was small when he was born
he could have just remained at that percentile, up to
this point. on the other hand, sometimes if they
start out high and they end up in the Tower percentile
later on, it can be indicative of them being a 1ittle
bit malnourished or having some type of stress. oOn
the other hand, if they start out ?ow and end up on
the high side, it may actually indicate over-feeding.

The next diagnosis that I listed is metabolic
screening. 1ItOs a standard test that we do as part of
autopsies on infants and children where we send the
blood to a laboratory to be analyzed for evidence of
metabolic disorders that can cause growth
abnormalities, sudden death, and so we look for that
to make sure that there arendt any problems with that.
And the profile that they run in this particular
laboratory, (inaudible) profile, which actually looks
at a number of different types of metabolic
conditions, showed that all of that was normal, that
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there was no evidence of a -- of a metabolic
condition, at Teast as described in their (inaudible)
profile.

In addition they do a test for this what0s
called congenital adrenal hyperplasia, and this can
sometimes be a cause of sudden unexpected death in
infants_and children. 1It0s related to a growth
abnormality of the adrenal gland, which are glands
that sit on the top of the kidney. uUsually children
who have a Brob1em with congenital adrenal hyperplasia
will have abnormal adrenal glands at the time of
autopsy. His Tooked normal.

In addition, microscopically they were normal.
And the testing, the metabolic screening test they did
for that, showed that he did not have any evidence of
that particular disease.

And then the Tast diagnosis I Tisted were the
-- were the toxicology results, which showed that his
blood alcohol was negative. They did do a urine drug
screen which showed that there was a benzodiazepine,
which is a valium-type drug, in his -- ion his system.

In addition, they measured a glucose Tevel of 500 mg.
er deciliter. ItOs not at all unusual for glucose to

e released_into_the_urine, particularly in_any—kind
of a stressful situation such as the condition
resulting in Raphaelds hospitalization alone would be
sufficient to account for that.

They -- Benzodiazepine in his urine is probably
a result of drugs given to him initially at the first
hospital where he was, and during part of his
resuscitation, and probably once he was -- once he was
intubated they can give these drugs -- sort of helps
sedate and relax these individuals a Tittle bit to
keep them from whatOs termed fighting the ventilator.
Individuals who are not sedated properly once theydre
put on a ventilator can actually cause problems if
theyOre not sedated properly. So, theyOre given
medications to assist with this. And what the blood
drug screen showed was that actually that drug was
called Medazilan. ItOs a type of drug and -- that --
that 1is used to help Batients -- calm them, sedate
them, once they have been put on the ventilator, and
that explained the benzodiazepine in his urine.

In addition he had some Lydocane in his blood,
which again is part of the resuscitation, particularly
when he ?resented to the hospital initially,
essentially in cardiac arrest, this is a routine
standard drug thatOs given as part of that
resuscitation mechanism.

He did have a Tittle acetone in his urine. The
body normally makes a small amount of acetone anyway,
although under various levels of stress it can make a
Tittle bit more. Itds most significant when it
becomes significantly higher than what®s Tisted here
-- this Tevel is -- 1is, you know, slightly higher than
might be what is normally produced, but it0s probably
indicative of just, again, some baseline underlying
stress. When you see exceedingly high Tlevels it can
certainly be an indication of a condition known as
ketoacidosis, which you can see with severe starvation
or with -- with diabetes, but he didndt have an
acetone level to indicate -- any of that.

Q And based upon your diagnoses, Doctor, were you able
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to formulate an opinion regarding the cause of death?
A Yes. Based on -- on the autopsy findings, my
conclusion is that Raphael Arechiga died as a result
of blunt force injuries of the head.

Q And, -- are these findings consistent with accidental
trauma? R ) ]
A No. No. These injuries are consistent with non-

accidental injury, or inflicted trauma, and therefore

the manner of death in this case is a homicide.

Q In regards to the occipital skull fractures that you
observed, more specifically the acute occipital skuTl
fracture that was observed, would a child falling from

a standing ?osition onto his back and hitting his head

on a hard floor, on two occasions very close in time,

do you have an opinion as to whether the amount of

force that would be generated by that fall would be
sufficient to cause the occipital skull fracture that

you observe in autopsy?

A No. No. It would require a more significant force
than that. Yeah, theredve been a number of -- of

clinical summaries of children that have fallen iin
situations such as this, and about the only fracture

that occurs, and even then itds rare, is whatds called

_.a lineal parietal skull _fracture_-- _This_is_a_fracture —

on the side of the head where the bone is much thinner
-- and generally tend to be a simple linear fracture.
when you have a more complex facture such as

what Raphael had, and particularly in the location of
the occipital bone, where it8s thicker, thatds a type
of fracture that can occur in a fall from a standing
height but is much more indicative of much greater
force having been impacted to the head.

what about if a child Raphaelds age were to throw
himself back and 1in throwing himself back, from a
standing position, once again, he would hit his head
on a hard floor? would that cause the type of skull
fractures that were observed on autoEsy?
A I still donOt believe that that -- that a child could
forcibly throw themselves back hard enough to be able
to cause a complex fracture of the occipital bone,
which again 1is probably the thickest bone -- thickest
bone area of the -- of the skull.
Q Doctor, is the focus of the -- of the diagnosis of
non-accidental trauma -- Strike that -- of the
findings -- of your opinion that it is non-accidental
trauma, is the focus on the -- on the -- blunt force
injuries to the head, then?
A well, thatOs -- thatOs the primary cause of death.
And_certainly in the absence of anything else those
skull fractures alone would be -- would be indicative
of a -- of a non-accidental event causing those
fractures. But certainly when you add onto it the
retinal hemorrhages, that is something that makes it

even more indicative of a -- of a non-accidental type
of nature, as it takes a considerable shaking or blunt
force to -- to cause the -- the retinal hemorrhages.

So again, itOs something that indicates that this was
an inflicted injury.
And finally, the -- those growth plate injuries
that I mentioned, those are, again, rather specific
for non-accidental injury, and are -- indicate that
about the only way someone could get those kinds of
injuries would be for someone to have grabbed Raphael
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by the arms and forcibly twisted his arms or shaken
him while holding him from that position.
Q Now, in your testimonK youOve indicated that some of
the findings -- or, some of the diagnoses that youOve
achieved could be consistent with 1ife-saving or
resuscitation efforts, correct?
A correct.
Q In regards to the findings and diagnoses involving the
blunt force injuries to the head, would those be
findings and diagnoses that could be explained by the
-- by an aggressive resuscitation effort at an
intensive care unit?

A Are_you asking if the blunt force injuries of the head
were a result of aggressive resuscitation measures?

Q Yes.

A No.

Q And what about the retinal and optic nerve sheet

hemorrhages that you observed on autopsies? Could

those be explained by an aggressive resuscitation

effort of a child?

A Not the particular ones that he had. Although retinal
hemorrhages have been described with resuscitation in
children, they are rare, and when they do occur they

tend to be only a few in_number, two_or three, _say,

N

Tocated in a spot, area right around the back of the
retina. But his were scattered over the entire
surface of the -- of the retina, all the way out to
the area almost near where the +iris is, whatOs called
the ora serrata.

In addition, with resuscitative type
hemorrhages you only get those usually in one Tayer of
the retina. His hemorrhages were in multiple layers
of the retina. In addition he had what we call these
dome-shaped hemorrhages, and these are actually a
result of where the most superficial layer of the
retina is almost torn off of the back layers of the

retina. And thatOs -- that can only occur when there
1s some type of sheer force which is a result either
from -- from shaking or a blunt force impact.

So, in summary, these particular hemorrhages
that I saw in him were not the result of
resuscitation, _
Q And_in regards to the injuries to the growth plate
region, would those be typically explained by an
aggressive resuscitation effort of a child?

A NoO.

Q In terms of that opinion, was it your testimony that
some of those injuries were -- were chronic and non-

acute? :

A correct,

Q And would the chronic and non-acute -- would the

chronic and non-acute nature of part of the injury to
the growth E]ate make it much Tess Tikely that the

injury to the growth plate occurred during any type of
resuscitation effort?

A Absolutely. Yeah. I mean, itOs -- it0s definitely --
the -- both the acute and the chronic nature of many

of the injuries kind of fits the pattern of what has
been termed by clinicians as a battered child. when
you have different ages, or have wounds -- or injuries
in_different locations of varying ages, both acute as
well as chronic.
MR. CABALLERO: Thank you, Dr. Ross. I dondt
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have further questions. The other attorneys may have
questions for you.
THE COURT: Mr. Anderson, cross on behalf of
the mother?

MR. ANDERSON: Thank you, your Honor.

CROSS EXAMINATION
BY MR. ANDERSON:
Q Dr. Ross, how are you this afternoon?
A Fine, thanks.
Q My name is Doug Anderson. I represent the mother,
Maribelle Gomez, in this particular action. I just
have a few questions for you.
Can you describe what is a blunt force trauma
or blunt force injury?
A A blunt force refers to an impact of an object onto
the body or the body onto an object tﬁat has what
would be termed a blunt surface, as opposed to a
sharp. we usually call blunt force as opposed to
distinguish it from a sharp force which -- a sharp
force would refer to a knife or other type of sharp
object would cause a sharp force injury. But just
about anything else other than a sharp-edged

——instrument,—device-or—edge-would-——=would—probably

constitute whatOs called a surface capable of
imparting a blunt force to the -- to the body.

Q Okay. So (inaudible) shar? force injury or sharp
object injury will be (inaudible) like a cut or a stab
wound--

A Right.

Q --or a laceration?

A Right. Wwhereas blunt force can cause a number of

things. You can get anything ranging from abrasions
or scraqes to bruises or contusions, or what are
called lacerations. Lacerations are where the skin or
tissue will actually split open and so it --
essent1a11¥ it0s not a sharﬁ force cut but it -- sort
of almost like what you might want to think of as a
blunt_force_cut, but where, you know,—semeone might
aﬁtua11y split open their skin, a blunt force can do
that.

And then of course, fractures are the other
thing that0s attributed to blunt force.

So those are the sort of the four main kinds of
things that you can get from a blunt force injury,
abrasions, contusion, lacerations, or -- or fractures.

Q Okay. Based upon your examination of Raphael, were
you able to form any conclusions as to what sort of an
object caused the blunt force +injuries to the
occipital bone?
A No, not specifically. 1ItOs one of those things where
I think any number of things could have -- could have
done it. And sometimes injuries can have what are
called certain patterns to them that are more specific
of one type of obaect or another as having caused it.
But there was not 1n% real specific to indicate any
particular kind of blunt surface that may have caused
this injury.
Q Oka%. I believe when Mr. caballero was questioning
ou about whether or not in your opinion a child would
e able to throw himself back hard enough to -- to
cause a fracture of the type that Raphael suffered,
you said, "No, I donOt believe the child hit
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themselves hard enough to fracture the occipital

bone." Correct? Is that a correct restatement of

your opinion?

A Yes.

Q would a -- would a person older than a child, a

teenager, an adult, perhaps, in your opinion, have the
strength to throw himself, throw his head back, strike
an object hard enough to fracture the occipital bone?
A Adults -- adults can. But a lot of that is really a
reflection of the height that an individual falls.
You know, an adult which has a heavier skull and a
heavier head, falling a greater distance is going to
definitely impact on the ground with much greater
force. so certainly they are capable of causing an
occipital skull fracture if they fall directly
backwards, was what -- called an unmitigated fall, and
strike the back of their head, if nothing stops them
on the way down.

Children, however, the height that they are at,
and the height at which theyOre -- in the size of
their heads, and generally the flexibility of their
heads, because of the pliability of the bones, itds
rare for children to get fractures when they fall and

— ==_from_a_standing-height,—and-hit-their and—hit

aried—-1-C

their head. And in the rare cases when they do get
fractures almost invariably they are what are called
these parietal skull fractures, theydre fractures on
the sides of the skull, you know, in the skull
underlying the sides of the head, and they tend to be
Tinear fractures, that the bone there tends to be
thinner. And when they do occur, there is virtually
never any severe underlying brain injury associated
with that.
So, when you have not simply just an occipital
skull fracture but you compound with it on top of that
the fact that thereOs underlying hemorrhage in the
brain indicative of -- of injury to the brain as well,
then -- then youbve got _a combination of things here
that points to definitely nothing that a child could
do themselves in terms of falling, you know, from a
standing height to create that kind of an injury.
Q okay. I guess one question that I had, not
necessar11g saying that the child fell, but would a
child_be able to throw his head back -- Letds say he
was already on the ground and just threw his head back
or his body back -- so webre not -- webre not
necessarily taking into account gravitg, bringin% the
body down -- do you think there could be enough force
there to cause any type of a--
A Again, I donOt believe children are going to have
enough muscle mass to generate the kind of forces
necessary to be able to fracture their head in that
manner. Particularly to cause what -- a more
complicated fracture. Again, if they did, I6d -- it
would be_a rare fracture and would probably be, again,
be just 1ike falling, with a parietal fracture. But
to cause a, you know, a complex fracture such as he
had of the occipital bone, combined with the
underlying hemorrhage that he had on the surface of
the brain, that indicates a degree of force greater
than what the -- what a child would be capable of
doing to themselves.
Q okay. You talked about the -- if it was the -- the
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hemorrhages to the -- the retinal -- the retinas, and
possibly ﬁhﬁ -~ the injury to the growth plate--

A Right.
Q --could be caused either by blunt force trauma or by
-- I wrote down severe shaking of the child.
A Right. ‘
Q Is it -- From your findings 1is it possible that the
mother could have picked the unconscious child up and
in attempt -- her own attempt to try to revive him,
shook him to see if she could get him to wake up or
respond, and caused -- any of these particular
hemorrhages or other damage?
A In an attempt to revive an individual, shaking that,
you know, (inaudible) to a -- to an attempt just sort
of, Tike, enough shaking to try to wake an individual
is not the kind of shaking force that would be
sufficient to cause these. This is very forcibly
shaking. I mean, this is -- this is extreme shaking
webre talking about, to cause the kinds of injuries to
the arms that he had, as well as the -- the retinal
hemorrhages. _
And particularly I might add, you know, with
the arms, of course, you know, what -- the injuries he
had were not indicative of one severe_shaking_event
He had more than one. Because he had injuries there
that indicated that there was both acute as well as
chronic stuff. So he had hemorrhage in there
indicating that_there was very recent, acute shaking,
but there was also evidence of some healing,
indicating that there was previous injury to those
areas, indicating that there had either been forcible
twisting or shaking in the past as well.
And I believe that the amount of shaking that
an individual would do just to sort of see if someone
is alive and try to get them to respond is not the
kind of shaking welre talking about to cause these
kinds of injuries. This is very forcible shaking, to
do that. And I donOt believe that -- that anyone who
was trying to revive and individual would be shaking
them so hard to cause those kinds of injuries.
Q Okay. The -- the chronic injuries to the growth
(inaudible) that youOve described, is there any way --
is there any way for you to tell how old the older
injuries were?
A well, TetOs take a quick Took at my description on--.
ThatOs -- 1tOs hard to be extremely precise.
The fact that -- LetOs see -- I would say in the -- 1in
the region of just several weeks to months, somewhere
in that -- in that time frame, that they were.
Probably a minimum, I would say, of -- a minimum of
probably ten days to two weeks, to get some of those
chronic things, so I would say that minima11K those
chronic injuries are a result of something that had to
be ten days to two weeks or possibly out even further
than that.
You know, once you kind of get beyond that two-
week range itOs very hard to age those things unless
-- whatOs termed the inflammation goes awa¥. I mean,
he had, you know, this inflammation as well as the --
the fibrosis. And when those are combined you sort of
have a -- again something that sort of puts you in the
ten-day to two-week range to start, but then it can be
anywhere up to several more weeks older than that.
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Q okay. Thank you.
MR. ANDERSON: I donOt believe I have any
further questions. Thank you.
THE COURT: Thank you, Mr. Anderson. Mr.
Moser, cross on behalf of father?

CROSS EXAMINATION
BY MR. MOSER:

Q Hi, Dr. RosSs.
A Hi.
Q Doctor, when you say that the injury is not consistent
with accidental -- with accident, I believe that
youOre referring to the -- the force that must have
caused the injury?
A ThatOs correct.
I think I understand that you did not determine that
it@s -- that itO0s from some sort of outside source
Tike a -- 1ike a hand or a -- or a stick or something

like that; itOs just -- itds just the force of the
injury--
A Right.

--the force (inaudible) to cause the injury--
A Right.

. — ER-AK—Yyou—satd Just rnow
when Mr. Anderson was examining you, you said you do
not believe that children have the muscle mass capable

of inflicting this kind of injury to themselves?

A Right. I donOt think they have the strength to be
abTle to do that, no.

Q YouQre not a pediatrician, right?

A No, I am not.

Q 0ka¥. And you said that there have been some studies
done on children falling?

A well, what they are basically, clinical reviews, if

you will, that have Tooked at fractures in children or
just injuries in children that have had accidental
falls either from a standing height or from something
Tike a couch or a bed or something like that. And
overwhelmingly these studies show that the most injury
that a child will sustain is a linear skull fracture
of the parietal hone, and thatOs usually the worst of
it, and even then that0s rare; in most cases the most
they011 suffer are -- are bruises or abrasions of the
-- of the scalp itself.

Q okag. Now, I was an economics major, and maybe I can
draw -- maybe I can understand or draw a parallel.
wonOt -- wondt unusual cases be pulled out as a sample
13 a gtatistica1 study, Tike what youlre talking
about?

A They can be, yeah. It kind of depends upon what the
design of the study is. But_again, in most of these
cases they -- they will usually look at all comers, so

-- And if there is an outlier, or something that --
thatOs unusual, then there will be -- they will
attempt to arrive at an explanation for it. And I
believe that the -- the conventional thought on this,
based upon a number of these, you know, shows that --
that, you know, when there is a severe injury it can
be attributed to something more than just a fall, so
that something else did occur,

So itD0s not like theyOre throwing it out. They
-- they go back and they look at it and see, "well,
how come this injury wasn0t here," and often-times
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with more investigation and analysis of it they find
out that indeed this was not just a simple fall, that
there was more to it than this, and -- and that in all
likelihood the -- the cases where something more
severe occurred that has been attributed to a fall
initially, is believed actually to have probably been
due to some form of non-accidental inflicted injury.

Q Do you remember in any of these studies if they
covered children addicted to cocaine or hyperactive
4dﬁe Eo any sort of chemical condition, anything 1like
that?

A No. IOm not aware if they did or didndt. They may
have or they may not have; that I donOt know.

Q Do you remember if any studies covered children who
were particularly hyperactive?

A No. I donOt recall. They may or may not have.

Q Our two attorneys before me took you through some

examples of a child jumping up in the air, throwing
himself back. we actually have a child here where
there has been testimony introduced that this child
gumps and arches themselves back, and lands on his
ead. And would that affect your testimony at all as
to whether you think a child could -- would have the

__force to cause this kind of injury to himself?
A I donOt think so, Earticu1ar1y in combination with
everything else that was there. I think the injuries
are still more severe than could be inflicted by that
type of behavior.
Q Okay. Let me -- The scrapes to the head and the face,
in direct testimony, direct examination by Mr.
Caballero, you said that you could tell that the
scrapes to the head and the face were caused by blunt
force -- by a blunt object. How could you tell that
they -- it _was a blunt object and not a sharp object?
A well, again, sharp -- well, what this again is
referred to by blunt force also can refer to a blunt
direction of force. For example, if you take a knife,
which is a sharp object, granted, but you scrape it
across the skin so that the width of the blade is kind
of going across the skin, and you sort of drag it
across so that itOs almost -- 1t0s not really the
sharp edge of the knife thatds cutting into the skin
but it0s just simply dragging width-wise across the
skin, and youOre causing it to do a scrape, that in
essence is a form of blunt force. ‘

So, yeah, a blunt force even could be Tike a

scrape caused by, say, a fingernail, is actually
something that 1f you get an abrasion or a scratch or
a scra?e from a fingernail, that would be considered
actually_a blunt force injury. Even something thatOs
re1at1ve1g sharp but if it doesnbt actually cut into
the skin but just scraBes along the surface of the
skin, then that would be considered an abrasion: that
would still be classified as a blunt force injury.
Q As a blunt force, Oka¥. When you examined Raphael
were you advised that this childds breathing had
stopped hours before he was pronounced dead?
A

Yes, uh-huh.
Q And were you advised that he -- his circulation had
all but stopped?
A Yes.
Q Hours before?
A Yes.
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Q And, letds see. I think that the -- the -- the
opinion of the neurologist from Sacramento, that the
brain cells indicated starvation of oxygen in those
brain cells?
A Correct.

Could that have been due to the lack of respiration

and -- before death?
A Yes, uh-huh,
Q Okay. And some of the bruising around the body, could
that have been due to the lack of circulation?
A Bruising? No. ThatOs not from Tack of circulation.
Q Now, Mr, Caballero asked you a question that was 1ike
-- and it was toward the end of his examination. And :
he asked, could the injury to the head have been due
to any sort of Tife-saving effort. And you responded,
IINO?II
A Right.
Q IOm not asking about the injury to the head, but your
opinion about 1ife-saving efforts, thatOs -- thatds
based on your_knowledge of professionals performing
professional life-saving services, right?

A Yes. '
Q A person who is not trained in that way could -- could
attempt_to do_quite_a few other things, maybe, that
are -- that you would not define as a 1life-saving
effort?

Does that make any sense?
A well, I mean, IOm not familiar with the different ways
that -- that non-professionals have tried to attempt
resuscitation.
Q okay. oOkay. I just want to make sure that -- when
you say that -- that an injury could not have been due

to a life-saving effort, you just mean a
professionallds 1ife-saving--
A Correct.
Q --professional effort.
And I think I just want to clarify something
that Mr. Anderson asked. Wwhen youbre able to
determine that the child died due to the blunt force
trauma to his head, youlre not able to determine or
even suggest a source; is that right?

A correct.
Q And, Dr. Ross, I think that Mr. Anderson asked you if
a -- if an adult could injure themselves the way that
Raphael was injured, and I believe %ou said yes, due
Eo several factors such as the height that they fall
rom--
A Yes. And the size of their head, just, you know,
considerably--
Q Size of--
A --larger and heavier than a child.

Q And_again, your opinion is based on referencing a
typical child?
A correct.
MR. MOSER: okay. Thank you. ThatOs all.
MR. CABALLERO: No redirect. '
THE COURT: Dr. Ross, this is Judge Sperline.
I actually just have one question for you.

INTERROGATION
BY THE COURT:

was there anything about the process that you went
through that would cause you to note any unusual
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development of musculature in -- in the child? That
is, muscles of any -- or any muscle groups that
developed beyond expectations for a child of that age?
A No.
Q And, I asked such a long question; IOm not sure what
"No" is. You wouldnOt have noted? or you didndt --
you noted that there was none?
A I noted that there was none.
THE COURT: oOkay. Thank you.
Any follow-up?
MR. CABALLERO: No, your Honhor.
MR. ANDERSON: Just one question, your Honor.
THE COURT: Go ahead.

RECROSS EXAMINATION
BY MR. ANDERSON:

Q Dr. Ross, this is Doug Anderson again. 3Just following
up on the question that Judge Sperline asked you, I

noticed that when you were -- you were talking about

the growth parameters, and you -- discussing the
pathological diagnoses--

A Uh-huh.

Q And you stated that the weight fell within the 75th
percentile,

A Right.

Q Did you notice an unusually Targe amount of fatty
tissue on Raphael? oOr was this due to -- to -- more
muscle, or was there -- was there any finding that you

made that could tell you why it was such a high
percentile of weight?

No -- well, actually, although that®s there, that0ds
probably an artificial elevation due to resuscitation,
the fact that he was resuscitated and had the edema of
the tissues and the swelling of the tissues and the
excess fluid in the chest and in the abdomen. That
actually ﬁrobab1y accounts for -- for a significant
part of that weight, and which is why his -- his
percentile is probably high. My -- my guess is, 1is
that without the excess fluid of resuscitation in his
body hebdd probably be closer to the 50th percentile,
which would be a normal, you know, more -- And even
75th is sti1l technically within the normal growth .
parameters; you know, heOs not abnorma11{ Targe, heOs
just -- sort of at the high end of what kids of that
age would be for -- for their -- for their -- for
their weight. But when one considers the
resuscitation that was done, I think you can actually
subtract some of that out.

Q Okay. can you also take into account the fact that --
height-wise, his --"1in the 10 to 25th percentile, could

that also be taken into account to say on a -- I

guess, a -- ratio type basis, that he was still

probably a bit -- weighed a bit more per inch, I
guess, than the average child would?
A Yeah, probably a Tittle bit more.

MR. ANDERSON: oka¥. Thank you.

THE COURT: Any follow-up, Mr. Moser?

RECROSS EXAMINATION
BY MR. MOSER:
Q Dr. Ross, when youOre doing the autopsy, I notice that
youOre -- youbre being fairly comprehensive and youOre
covering a lot of things. Are you checking for muscle
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development?
A well, itOs part of the overall examination. I mean,
you know, if there were abnormally excessive muscle
development I think thatOs something that would be
apparent. And particularly in autopsies 1ike this
where often-times our autopsies where we Timit our
evaluation of muscle development, just sort of an
external evaluation of the -- of the structures, of
the Timbs overall, but in addition, you know, we do a
-- you know, in this case, you know, +in evaluating for
injuries of the extremities it did require sort of an
internal examination of the -- of the extremities as
well, to the extent that -- and if he had abnormally
large muscle masses I think that would have been
apparent, and I certainly did not notice that.

Q okay. so, so_you would have checked for large thighs,
is one thing (inaudible)? } y
A well, I mean, we don0t -- (Inaudible) IOm not

specifically thinking at the beginning of the autopsy,
"LetOs see if this kid has large thighs,” no. I donbt
approach it that way. I basically, based upon having,
you know, done a certain number of autopsies in kids,
and just sort of knowing in my mind®s eye what is
normal and what is abnormal, and I didn0t recognize

Tthat his muscle mass appeared to be abnormally larger

than I would have expected for a child of this size,

Q I think what youOve just said is that you did not
notice any abnormal muscle development?
A Right.

MR. MOSER: Okay. Thanks.

THE COURT: Anything else?

MR. CABALLERO: No.

MR. ANDERSON: No, your Honor.

THE COURT: Thank you, Dr. Cook. That will
close your testimony and wed11 hang up.

THE WITNESS: oOkay. Thank you.

MR. CABALLERO: No further witnesses today.
The matter (inaudible) adjourned until February 26,
2004 at 9:30 a.m.

THE COURT: oOkay. we011 be in recess until
Thursday, the 26th.

MR. CABALLERO: And just for -- there are two
additional witnesses, Dr. Feldman and -- Kenneth
Feldman, and then Mario Gonzalez.

THE COURT: Okay.

MR. CABALLERO: So I expect to be done by 11:00
or so on the 26th.

THE COURT: ThatOs helpful, I6m sure, to
counsel,

MR. ANDERSON: Thank you.

THE COURT: Do you think therefs a --
Egaﬁgnab1e lTikeTihood that wed11 need a day beyond the

th*

MR. ANDERSON: (Inaudible) say "reasonable"
(inaudible). I (inaudible) beyond that. I dondt
(inaudible -- At the most wed11 take one more -- one
more day.

THE COURT: oOkay. well, wedl1T have -- 1011 ask

the court administrator to have a Plan B that would e

have us here the following day as well.
MR. ANDERSON: Thank you, your Honor.
THE COURT: Thank you. webre in recess.
Recess
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