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I. NATURE OF CASE 

Washington has a clearly-articulated and long-held public policy 

against harassment in the workplace. To implement that policy, the Port 

of Seattle (the "Port") adopted a written anti-harassment policy, which 

specifically prohibits "[ d]isplaying or circulating pictures, objects, or 

written materials ... that show hostility to a person because of the person's 

age, race, color, national origin/ancestry ... or any other category protected 

by law." The Port's anti-harassment policy makes clear that the Port of 

Seattle has "zero tolerance" for violations of the policy. All Port 

employees receive anti-harassment training to ensure they understand the 

policy and the impacts of violating it. 

On December 17, 2007, while on-duty at the Port, Port employee 

Mark Cann ("Cann") tied a hangman's noose in a rope and hung the noose 

on a rail overlooking an open, high-traffic work area. An African-

American Port employee, Rafael Rivera, with whom Cann had a recent 

falling out, was working approximately 30 feet away from where Cann 

hung the noose. Mr. Rivera reported the noose to Port management. 

The Port investigated the incident and offered Cann an opportunity 

to apologize to Mr. Rivera. Cann could not even muster a sincere apology 

and instead attempted to downplay and explain away his actions. Cann 

admitted that he had received the Port's anti-harassment training, was 
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aware of the Port's anti-harassment policy and understood "zero 

tolerance" meant that he could be fired for violating the policy. After its 

investigation, the Port terminated Cann on February 11,2008. 

Appellant International Union of Operating Engineers, Local 286 

(the "Union") grieved the termination on Cann's behalf and ultimately 

requested arbitration. The arbitrator held a hearing and issued his award 

on February 2,2009. Despite finding that: (1) the Port conducted a 

thorough, fair and objective investigation; (2) the Port's anti-harassment 

policy was reasonably related to the orderly, efficient, and safe operation 

of the Port; (3) the Port applied its anti-harassment rules even-handedly to 

all its employees; (4) Cann had fair notice that hanging a noose in the 

workplace would result in discipline; and (5) Cann violated the Port's anti-

harassment policy, the arbitrator determined that termination was too 

harsh a punishment. Instead, the arbitrator ordered Cann reinstated with 

full back pay except for a retroactive 20-day suspension and no forward-

looking discipline. 

The court below properly vacated the arbitrator's award because it 

was so lenient that it violates Washington's clearly-articulated and long-

held public policy against harassment in the workplace by robbing the Port 

of its ability to effectively eliminate harassment. 
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II. RESTATEMENT OF ISSUES PRESENTED 

A. Did the superior court appropriately vacate the arbitration 

award because it was so lenient that it violated Washington's explicit, 

well-defined, and dominant public policy that compels Washington 

employers to deter and eradicate harassment in the workplace? 

B. Did the superior court act within its broad authority to 

determine the appropriate relief after vacating the arbitration award? 

C. Did the superior court act within its discretion when it 

reduced the attorney fees awarded by the amount that was attributed to a 

Union employee who did not provide documentation sufficient to allow 

the superior court to determine the reasonableness of the amount 

requested? 

III. STATEMENT OF THE CASE 

A. Mark Cann's workplace behavior leads to his termination. 

1. Provisions of the Collective Bargaining Agreement and 
the Port's anti-harassment policy prohibit 
discrimination by employees. 

The Port and the Union were parties to a Collective Bargaining 

Agreement for the period June 1, 2007 through May 31, 2009 (the 

"CBA"), which covered certain Port employees, including Cann, and 

prohibited discrimination by employees on the basis of race: 

During the life of this agreement, it is mutually agreed 
between the Port and the Union that there shall be no 
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discrimination against any employee ... because of race, 
color, religion, national origin, sex, sexual orientation, age, 
disability (as established by statutory regulations), or 
Vietnam era veteran status. 

CP 637 (citing Section 4.01 of CBA). Under the CBA, the Port may 

discipline or terminate the employment of any employee for just cause. 

CP 637 (citing Section 7.07 of the CBA). The Port also has a written anti-

harassment policy ("HR-22") that forbids harassment in the workplace. 

CP 638 (quoting HR-22). The Port's policy explicitly prohibits 

"[ d]isplaying or circulating pictures, objects, or written materials ... that 

are sexually suggestive or that demean or show hostility to a person 

because of the person's age, race, color, national origin/ancestry ... or any 

other category protected by law." Id. The Port is clear that it has a zero 

tolerance policy for harassment at the workplace: 

A "zero tolerance" policy is a policy of having no tolerance 
for transgressions under the policy. Any alleged violation 
of this (anti-harassment) policy will generate an 
investigation and, if verified, will be considered "gross 
misconduct" and can subject an employee to immediate 
termination. 

Id. Cann testified he understood that under this policy, he would be fired 

if he violated HR-22: 

Q: So does [the zero tolerance policy] mean that if you 
violated HR-22 that you would be fired; is that what it 
meant? 
A: Yes. That's how I interpret that as. 
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CP 223 (Cann PERC hearing testimony). 

2. Mark Cann ties a noose in an open work area at the 
Port after training on the Port's anti-harassment policy. 

The Port developed an online training program to support its anti-

harassment policy. CP 646. The training provides information about 

harassment, and makes clear that the intent of the person who makes a 

statement or displays an object in violation of the policy does not matter; 

all that matters is whether the statement or object is something a 

reasonable person would find offensive. CP 488 (anti-harassment training 

slide). The training also warns potential harassers that "[a]ny harassing 

behavior violates our employment policies, should always be avoided, and 

can result in disciplinary action, up to and including termination." CP 646 

(Award) (emphasis added). Cann testified that he took this training. Id. 

On December 17, 2007, Cann tied a hangman's noose! in a rope 

and, with the assistance of a co-worker, hung the noose on a rail 

overlooking an open work area at the Port. CP 636. A number of people 

pass through this area, as it is a shortcut between work sites. CP 651. 

An African-American Port employee, Rafael Rivera - with whom 

Cann had a recent falling out - was working approximately 30 feet away 

from where Cann tied the noose on December 17. CP 211-212 (Cann 

I The arbitrator noted that "the noose itself, introduced into evidence was of the 
appropriate size, shape, construction and material to unmistakenly [sic] constitute a 
hangman's noose to a reasonable person." CP 652. 
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PERC Hearing Testimony). Mr. Rivera saw the noose and suffered an 

emotional reaction. CP 650 (Award). Mr. Rivera served in the Navy prior 

to working for the Port, and was stationed in Jacksonville, Florida in the 

1960s, where he "witnessed first hand and lived daily with racism." CP 

308-309 (admitted exhibit read into PERC hearing testimony); CP 448 

(Mr. Rivera's email to Port management). The sight of the hangman's 

noose caused Mr. Rivera to "relive a time in [his] life that was demeaning, 

degrading, humiliating, and de-humanizing." Id. The arbitrator believed 

that Mr. Rivera's initial reaction to the noose was "distress"; the parties 

distilled Mr. Rivera's testimony into a stipulation that he was "not 

threatened, but angry" as a result of viewing the noose. CP 650 (Award). 

Mr. Rivera and the day shift foreman at the Port reported the noose to Port 

management. CP 652 (Award). 

3. Cann shows no remorse for his act. 

When Port management told Cann that Mr. Rivera had taken 

offense to the noose, Cann agreed to apologize to Mr. Rivera, but did so in 

an insincere manner. CP 652 (Award). In the course of his apology, Cann 

produced a definition of "noose" from a dictionary, "apparently to counter 

the notion that he had tied a noose." Id. He also testified that he has tied 

and displayed hangman's nooses in the workplace on prior occasions, as 
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an outgrowth of his "twisted" sense of humor. CP 235-236 (Cann PERC 

hearing testimony). 

4. The Port terminates Cann for violating its anti­
harassment policy. 

On February 11,2008 the Port terminated Cann for violating HR-

22. CP 35 (termination letter). The Union makes much of the fact that 

Port police did not find that Cann violated RCW 9A.36.080, Washington's 

hate crime statute, by hanging the noose. See Appellant's Brief at 4. The 

Port police finding is irrelevant to the present case. Cann was terminated 

for violating the Port's anti-harassment policy, not the hate crime statute. 

B. After a hearing, the arbitrator reinstates Cann with full back 
pay except for a 20-day suspension, and no other discipline. 

The Union grieved on behalf of Cann, and requested arbitration of 

the grievance pursuant to the CBA between the parties. The parties agreed 

to have the matter heard by a single arbitrator, Anthony Vivenzio, who 

presided over a two-day hearing on October 13 and 14,2008. The 

arbitrator issued his award (the "Award") on February 2,2009. See 

CP 633-658? 

1. The Port met all of the tests for "just cause" discipline 
ofCann. 

The arbitrator found that the Port met all of the tests for "just 

cause" discipline of Cann. Specifically, he found that the Port gave Cann 

2 For ease of reference, the Award (CP 633-658) is attached at Appendix A. 
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fair notice that "tying a noose into a rope and hanging it from an elevated 

position in a commonly used and traveled area in the workplace would 

result in discipline." CP 648. In coming to this conclusion, the arbitrator 

noted the significance of a noose with regard to harassment in the 

workplace: 

The noose is an object of a nature such that its display 
would reasonably be expected to be demeaning or to show 
hostility to people of a protected class within the purview 
of the policies of the Employer.... The Arbitrator takes 
notice that the noose, in our national history, literature, and 
consciousness, communicates hatred and death, frequently 
targeting African-Americans, and its display is a 
destructive element in a workplace. 

CP 646. 

The arbitrator also found that the Port's anti-harassment policy was 

reasonably related to the orderly, efficient, and safe operation of the Port, 

and to the performance expected of Cann in the workplace. CP 648-649. 

The Port conducted a thorough investigation regarding the incident to 

determine whether Cann violated the anti-harassment policy, and the 

investigation was conducted fairly and objectively. CP 649. The Port 

gathered substantial evidence that Cann violated the anti-harassment 

policy, in the form ofCann's admission of hanging the noose. CP 652. 

Finally, the arbitrator found that the Port applied its anti-harassment rules 

even-handedly to all its employees. CP 654. Ultimately, the arbitrator 
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concluded "that on December 12, 2007, grievant Cann performed acts 

constituting a violation of the Employer's anti-harassment policy, 

warranting discipline, even substantial discipline.,,3 CP 653 (emphasis 

added). 

2. The arbitrator found that termination was not 
warranted. 

Although the arbitrator found that the Port satisfied all of the 

elements of just cause for discipline, he concluded that termination was 

too harsh a punishment. CP 655 (Award). In doing so, the arbitrator 

purportedly applied the following test: "Was the degree of discipline 

administered by the Employer in a particular case reasonably related to 

(a) the seriousness of the employee's proven offense and (b) the record of 

the employee in his service with the Employer?" CP 655 (Award). 

The arbitrator went well beyond the scope of this test in reaching 

his conclusion. In considering Cann' s record at the Port, he noted that 

Cann had worked for the Port for 12 years, was reliable, and had no 

history of performance problems. However, he also considered Cann's 

professed intent behind creating and hanging the noose, the impact of the 

3 The Union strives to present the Port's harassment claim against Cann as no more than 
"an accusation" (Appellant's Brief at 23-24), but the arbitrator clearly found that Cann 
violated the Port's anti-harassment policy. 
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noose on workers in the area where the noose was displayed4, and the 

input of other Port employees regarding Cann's discipline. CP 655-656 

(Award). 

Ultimately, the arbitrator found that Cann was "more clueless than 

racist"S in hanging the noose. CP 657 (Award). He directed that Cann's 

discipline be reduced to 20 days' suspension without pay, and that the Port 

reinstate Cann to his prior position, with full back pay. CP 657. 

C. The superior court vacates the Award. 

On February 25, 2009, the Port timely applied to King County 

Superior Court for a Writ of Certiorari to review the Award, which Writ 

was granted by Judge Paris Kallas on April 1, 2009. CP 740-741. The 

Port filed a Motion to Vacate the Award on June 17,2009. CP 726. In 

turn, the Union filed a Motion for Summary Judgment on the same day, 

requesting that the trial court enforce the A ward. Id. King County 

4 The arbitrator's reliance on employee responses to the noose is misplaced, as he himself 
noted in the A ward: "As the Arbitrator has noted, it is the display of the noose as a 
prohibited object in the open workplace that is the crux of the violation, not the claimed 
responses of the [Port's] employees ... " CP 650. 
5 The Union repeatedly incorrectly states that the arbitrator definitively found Cann's act 
not to be racially-motivated. Appellant's Brief at 23-24. In truth, the arbitrator's only 
discussion of this issue is the vague phrase "more clueless than racist" that he used to 
describe Cann's actions. CP 657. Although this phrase could be interpreted to suggest 
that Cann's motivation was not wholly discriminatory, it is not at all clear that the 
arbitrator concluded that race was not involved in Cann's act of tying and hanging a 
noose at the Port. What is clear is the arbitrator's conclusion that Cann "performed acts 
constituting a violation of the Employer's anti-harassment policy .... " CP 653 (Award). 
This means that the arbitrator found that Cann "[ d]isplay[ ed] or circulat[ ed] pictures, 
objects, or written materials ... that demean or show hostility to a person because of the 
person's age, race, color, national origin/ancestry ... or any other category protected by 
law." CP 638 (HR-22). 

Brief of Respondent - 10 
Court of Appeals Case No. 65037-8-1 



Superior Court Judge Gonzalez announced his oral ruling on August 3, 

2009, and issued a written order on February 4,2010. CP 725-727.6 

The superior court vacated the Award "because it violates 

Washington's explicit, well-defined, and dominant public policy 

prohibiting discrimination in the workplace." Id. The court below 

explained the rationale for its ruling as follows: 

Employers have an affirmative duty to provide a workplace 
free from racial harassment and discrimination. Employees 
have a right to such a workplace. The Award undermined 
the well-defined, explicit and dominant public policy 
expressed in [the Washington Law Against Discrimination 
("WLAD")] because it was excessively lenient. Under the 
Award Mr. Cann was ordered back to work with back pay 
and without significant consequence, without training or 
other warning. 

CP 727. 

As part of its order, the court below reinstated Cann. CP 726. 

Cann returned to work at the Port on September 22, 2009 and remains 

employed at the Port. Id. The superior court also ordered the Port to pay 

Cann six months of back pay, reduced by any other compensation that 

Cann received during that time period. Id. And the court ordered Cann to 

submit a letter of apology and to complete the Port's training on diversity 

and anti-harassment issues, both of which Cann did upon his 

6 For ease of reference, the superior court's February 4, 20lO Post-Hearing Order (CP 
725-727) is attached at Appendix B. 
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reinstatement. CP 726-727. Finally, the court below ordered that ifCann 

violated the Port's anti-harassment policy again in the four-year period 

following his reinstatement, then he would be terminated without further 

process. CP 727. 

D. The court below awards the Union reasonable attorney fees. 

The Union requested an award of$123,780 in attorney fees under 

RCW 49.48.030 for its efforts to recover wages for its member, Cann. CP 

728-733. Of that total, $70,350 was to reimburse the Union for an 

estimated 201 hours spent by Terry Roberts, the Union's salaried 

employee. CP 728-733; 735-737. The Union argued that an hourly rate of 

$350 was appropriate for Mr. Roberts's time, thus resulting in the $70,350 

total for Mr. Roberts's time. CP 745-747. 

The only evidence the Union provided in support of the 201 hours 

attributed to Mr. Roberts was his declaration that contains conclusory 

statements regarding the number of hours Mr. Roberts spent on broad 

categories of tasks. CP 735-737. For example, Mr. Roberts indicates that 

he spent "at least forty eight hours drafting argument opposing the Port's 

position and supporting the Union's position, and at least eight hours 

preparing for oral argument before this court." CP 736 at ~ 9. 
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The court below awarded the Union $53,430 in attorney fees. CP 

738-739.7 The court deducted $70,350 from the fee award because it was 

impossible to evaluate the reasonableness of the fees requested for Mr. 

Roberts's time given the inadequate documentation provided. CP 739. 

IV. ARGUMENT 

A. Summary of Argument. 

1. The court below properly vacated the Award. 

In his Award, the arbitrator reinstated, without any meaningful 

discipline, an employee who hung a noose, a symbol of "hatred and death, 

frequently targeting African-Americans," in a common area of the Port for 

his co-workers to see. See CP 646 (Award). This act made one ofCann's 

African-American co-workers angry. CP 650 (Award). Although the 

arbitrator explicitly found that Cann violated the Port's anti-harassment 

policy, he nonetheless ordered Cann reinstated with almost no discipline. 

Cann was retroactively suspended for a mere 20 days, awarded full back 

pay, and given no probation, final warning, or last-chance agreement. 

CP 658 (Award). 

The Award violated Washington's clearly-articulated and long-

held public policy against harassment in the workplace because it failed to 

7 For ease of reference, the superior court's Order Granting in Part the Union's Motion 
for an Award of Reasonable Attorney Fees, under RCW 49.48.030 (CP 738-739) is 
attached at Appendix C. 
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provide any deterrent to harassing behavior and prevented the Port from 

effectively fulfilling its duty to maintain a work environment free from 

harassment. Cann was trained before his harassing actions (to no effect) 

and showed no remorse for his actions (e.g., his insincere apology). The 

scanty punishment in the Award provided no financial or forward-looking 

deterrent to stop further harassing behavior by Cann or any other Port 

employee. On the contrary, the discipline imposed by the Award was so 

slight, given the serious offense, that it virtually condoned Cann's 

behavior. The arbitrator's rationale for rejecting the Port's chosen 

discipline did not nullify Cann's violation of the Port's anti-harassment 

policy, or of the Washington laws that policy enforces. 

2. The superior court's attorney fee award was not an 
abuse of discretion. 

The court below awarded the Union the attorney fees it requested 

under RCW 49.48.030 except for those attributed to the Union's 

employee, Terry Roberts, which the court below found it could not 

evaluate for reasonableness given the information provided by the Union. 

CP 739. The court below awarded the Union $53,430 in attorney fees. 

CP 738-739. The superior court's attorney fee award was reasonable and 

not an abuse of discretion. 
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B. Standard of Review. 

The Union accurately presents the appropriate standards of review. 

Regarding the standard for review of the trial court's attorney fee award, 

"[a]n abuse of discretion exists only where no reasonable person would 

take the position adopted by the trial court." Singleton v. Frost, 108 

Wn.2d 723, 730, 742 P.2d 1224 (1987). 

C. The superior court did not commit error when it vacated the 
Award. 

1. The arbitrator did not have authority to issue an Award 
that violates public policy. 

In its Brief, the Union spends five full pages arguing that the 

arbitrator had authority to decide the proper discipline for Cann, and that 

great deference should be given to the arbitrator's Award. See Appellant's 

Brief at 16-21. The Port agrees that the arbitrator had the authority under 

the CBA and the parties' pre-hearing stipulation to decide the appropriate 

discipline for Cann if the arbitrator found that tennination was 

inappropriate. However, that authority does not include issuing an award 

that violates public policy. Pursuant to clear Federal and State law, the 

Court may not enforce an arbitration decision that is contrary to public 

policy. Kitsap County Deputy Sheriffs Guild et ai. v. Kitsap County, et aI., 

167 Wn.2d 428,436,219 P.3d 675 (2009). See also W.R. Grace & Co. v. 

Local Union 759, Inn Union of United Rubber Workers, 461 U.S. 757, 766 
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(1983) (holding that if arbitrator's award violates explicit public policy, 

courts are obliged to refrain from enforcing it); Virginia Mason Hosp. v. 

Washington State Nurses Ass'n, 511 F.3d 908,917 (9th Cir. 2007) (holding 

that court can vacate arbitrator's decision ifit is contrary to explicit, well-

defined, and dominant public policy). 

Although the Washington courts have not yet had an opportunity to 

consider whether an arbitrator's award should be vacated as contrary to a 

public policy against racial harassment, courts in other jurisdictions have 

vacated awards on this ground. See City of Hartford v. Casati, No. 

CV000599086S, 2001 WL 1420512 (Conn. Super. Ct. Oct. 25,2001) 

(unpublished) (vacating as against public policy arbitrator's award that 

reinstated employee who made discriminatory comments at the workplace 

because award "effectively undermines the City's efforts to comply with its 

legal duty pursuant to federal and state law ... to take reasonable steps to 

eliminate racially, ethnically and sexually discriminatory language ... "); 

State v. AFSCME, Council 4, Local 387, AFL-CIO, 747 A.2d 480 (Conn. 

2000) (holding arbitration award violated public policy because it reinstated 

state employee whose conduct violated statute and employment regulations 

issued by his employer); Nebraska v. Henderson, 762 N.W.2d 1 (Neb. 

2009) (affirming refusal to enforce arbitration award reinstating police 

officer who was affiliated with Ku Klux Klan). 
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In State v. AFSCME, the Connecticut Supreme Court affirmed a 

trial court's decision to vacate an arbitration award as violative of public 

policy. AFSCME, 747 A.2d. at 486. The arbitration award reinstated a 

corrections officer (after reducing his termination to a 60-day suspension 

without pay) who placed an anonymous obscene and racist telephone call 

to a state legislator from his workplace, while on duty. Id. at 482-83. In 

his award, the arbitrator found that the officer had in fact made the 

harassing phone call, but justified the reinstatement on the ground that the 

call was "the outgrowth of various personal stressors." Id. at 486. The 

trial court vacated the award on public policy grounds and denied the 

defendant's cross-application to confirm the award, noting that the former 

employee's racist behavior is "wholly incompatible with continued 

employment by the [plaintiff]," and that "[a]nything less than termination 

is not sufficient to uphold this important policy [against harassment]." Id. 

at 483-84. 

Applying the same analysis as do Washington courts, the 

Connecticut Supreme Court found that the state had an explicit, well-

defined, and dominant public policy against harassment. Id. at 486. In 

determining whether the arbitrator's award was contrary to this public 

policy, the court squarely rejected the arbitrator's justification of the 

employee's actions: "in doing so, the arbitrator 'minimize[d] society'S 
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overriding interest in preventing conduct such as that at issue in this case 

from occurring. '" Id. Ultimately, the Supreme Court held that the 

arbitration award violated a clearly defined public policy because it 

reinstated a state employee whose conduct blatantly violated both a 

criminal statute and the employment regulations issued by his employer. 

Id. 

2. The arbitrator's Award violated Washington's public 
policy, and was properly vacated. 

a. Washington has explicit, dominant, and well­
defined public policies against harassment in the 
workplace. 

Washington has explicit, well-defined, and dominant laws 

prohibiting race-based harassment in the workplace. In enacting the 

Washington Law Against Discrimination ("WLAD"), the Legislature 

made clear that the State would not tolerate discrimination based on race, 

or on many other grounds: 

The legislature hereby finds and declares that practices of 
discrimination against any of its inhabitants because of 
race, creed, color, national origin, families with children, 
sex, marital status, sexual orientation, age, honorably 
discharged veteran or military status, or the presence of any 
sensory, mental, or physical disability or the use of a 
trained dog guide or service animal by a person with a 
disability are a matter of state concern, that such 
discrimination threatens not only the rights and proper 
privileges of its inhabitants but menaces the institutions and 
foundation of a free democratic state. 
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RCW 49.60.010. WLAD's purpose is advanced in its substantive 

provisions. "The right to be free from discrimination because of race ... is 

recognized as and declared to be a civil right. This right shall include, but 

not be limited to: (a) The right to obtain and hold employment without 

discrimination ... " RCW 49.60.030(1)(a). The statutory declarations in 

WLAD "clearly condemn[] employment discrimination as a matter of 

public policy." Roberts v. Dudley, 140 Wn.2d 58, 69-70, 993 P.2d 901 

(2000). 

The Supreme Court of Washington has held on numerous 

occasions that WLAD embodies a public policy "of the highest priority." 

Antonius v. King County, 153 Wn.2d 256,257, 103 P.3d 729 (2005); 

Xieng v. Peoples Nat'! Bank of Washington, 120 Wn.2d 512,521,844 

P.2d 389 (1993); Allison v. Housing Auth. of City of Seattle, 118 Wn.2d 

79,86,821 P.2d 34 (1991). Moreover, the Washington courts have made 

clear that the purpose of WLAD is to deter and to eradicate discrimination 

in Washington. Brown v. Scott Paper Worldwide Company, 143 Wn.2d 

349,359-360,362,20 P.3d 921 (2001) (holding that there is a "broad 

public policy to eliminate all discrimination in employment" in 

Washington); Marquis v. City of Spokane, 130 Wn.2d 97,109,922 P.2d 

43 (1996). As discussed in more detail below, and as found by the court 

below, the arbitrator's Award imposed such minor discipline on Cann that 
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it did not deter, let alone "eradicate," future harassment by Cann or any 

other Port employees. Therefore, it ran contrary to established 

Washington public policy, and the court below acted appropriately in 

ruling that it not be enforced. 

b. Federal laws applying to Washington employers 
also have a strong public policy against 
discrimination at the workplace. 

Federal law includes a similar public policy against race-based 

discrimination. Title VII of the Civil Rights Act of 1964 (42 U.S.C. 

§ 2000e) prohibits racial discrimination against any individual with 

respect to employment. Under federal law, an employer has an 

affirmative duty to maintain a work environment free from race-based 

harassment; this duty encompasses a requirement to take positive steps to 

eliminate such harassment taking the form of, for example, insults in the 

workplace. Equal Employment Opportunity Commission ("EEOC") 

Compl. Man. §§ I5-VII & I5-IX (2006). 

c. Many of the cases cited by the Union turn upon 
significant discipline found in the respective 
arbitration awards, which is not present in the 
Award. 

The Union presents two cases involving racial epithets to support 

its position, but fails to inform the Court that the rulings in both cases 

relied upon significantly more punitive arbitration awards than the Award 

here. See Appellant's Brief at 26. In Way Bakery v. Truck Drivers Local 
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No. 164,363 F.3d 590,592 (6th Cir. 2004), an employer terminated a 

white employee for breaching the company's Equal Employment 

Opportunity policy after he made a racial remark to a black employee. 

The arbitrator reversed the termination, but subjected the employee to a 

six-month loss of pay and placed him on probation for five years, during 

which time any instance of racial harassment or racially-abusive language 

would be the basis for the employee's immediate discharge. Id. The Sixth 

Circuit affirmed the arbitrator's decision largely on the fact that the award, 

through its significant discipline for the offending employee, did not 

"condone or fail to discourage hostile behavior in the workplace." Id. at 

595-596. 

Similarly, in Gits Manufacturing Co., L.L.C. v. Local 281 

International Union, 261 F. Supp. 2d 1089,1092 (S.D. Iowa 2003), an 

employee terminated for making a racial epithet was reinstated by an 

arbitrator, but without six months of back pay. In enforcing the award, the 

court emphasized that because the arbitration award docked the employee 

six months' pay, the employer would not be seen as sending the message 

that it accepted or condoned the employee's comments by reinstating him. 

Id. at 1096 & 1099. 

The same rationale found in the Way Bakery and Gits courts' 

rulings is also present in a number of other cases cited by the Union. See 
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Eastern Associated Coal Corp. v. United Mine Workers of Am., District 

17,531 U.S. 57,65-66, 121 S. Ct. 462, 148 L. Ed. 2d 354 (2000) (noting 

that arbitrator's award did not condone employee's conduct or ignore 

potential consequences: "Rather, the award punishes Smith by suspending 

him for three months, thereby depriving him of nearly $9,000 in lost 

wages; it requires him to pay the arbitration costs of both sides; it insists 

upon further substance-abuse treatment and testing; and it makes clear (by 

requiring Smith to provide a signed letter of resignation) that one more 

failed test means discharge."); Stead Motors of Walnut Creek v. Auto. 

Machinists Lodge No. 1173, 886F.2d 1200,1203 (9thCir. 1989) 

(affirming award stating that employee's "reckless conduct on October 14, 

1985 [] warrants severe discipline ... reinstatement with a one-hundred and 

twenty (120) day suspension should serve as an object lesson and impress 

upon [him] that he is required to follow instructions and perform his job 

duties fully and carefully."); New York State Elec. and Gas Corp. v. 

System Counsel U-7 ofthe Int'! Bhd. ofElec. Workers, 328 F. Supp. 2d 

313,315 (N.D.N.Y. 2004) (affirming award of reinstatement without back 

payor benefits, on a last-chance basis). 

The Award did not contain any of the significant present and 

future-looking penalties found in the Union's cited cases. In Eastern, Way 

Bakery, Gits, Stead, and NYSE, employees lost meaningful amounts of 
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wages through long suspensions or de minimus back pay awards. Beyond 

the financial deterrent, the employees were further deterred from repeating 

their offenses through probation or last-chance agreements. In contrast, 

the Award, with its negligible 20-day suspension, no probation or other 

forward-looking disciplinary measure, and award of full back pay to Cann 

upon reinstatement, effectively condoned Cann's actions and failed to 

discourage hostile behavior in the workplace, as required by WLAD. If 

the arbitrator's penalty for Cann's behavior were more in line with the 

seriousness of his offense, then the Port may not have challenged the 

A ward. But because the A ward had virtually no deterrent effect, the Port 

had no choice but to seek judicial review. Washington's public policy 

against discrimination specifically militates against the negligible 

discipline meted out in the Award, and the court below did not err by 

vacating the A ward on that ground. 

3. Kitsap County does not support a different result. 

The Union may argue in its Reply Brief that the Court should 

reverse the court below's order in light of the recent Supreme Court 

opinion in Kitsap County Deputy Sheriffs Guild v. Kitsap County, 167 

Wn.2d 428, 219 P.3d 675 (2009). Under Kitsap County, the Court must 

consider the arbitrator's award, and not merely the underlying misconduct, 

in light of the identified public policy. Here, the court below did just that; 
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it evaluated the Award against the identified public policy in WLAD of 

deterring harassment in the workplace, and concluded that the Award 

violated the public policy because the Award was too lenient to prevent 

harassment in the workplace. Therefore, the court below fully complied 

with the holdings of the Supreme Court in Kitsap County in vacating the 

Award. 

The Supreme Court in Kitsap County refused to affirm vacation of 

an arbitrator's award. There are a number of obvious distinctions between 

the facts in Kitsap County and this case that support a different result here. 

a. In Kitsap County, there was no clear public 
policy placing an affirmative duty on the 
employer to correct or prevent the employee's 
acts. 

The employer in Kitsap County, the Kitsap County Sheriffs 

Office, tern:tinatedthe employment of Deputy Brian LaFrance for multiple 

incidents of misconduct, including dishonesty to his employer. Id. at 431-

432. In identifying a Washington public policy that the award reinstating 

LaFrance allegedly violated, the Sheriffs Office pointed to criminal 

statutes prohibiting anyone from knowingly making false statements to 

public servants, statutes prohibiting public officers from knowingly 

making false statements, and the Brady rule, which requires prosecutors to 

disclose exculpatory evidence, including evidence that an involved police 
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officer was found to be untruthful. Id. at 436 and 438. Washington's 

Supreme Court held that the proffered sources of public policy were not 

adequate to vacate the award because they did not "prohibit[] persons 

found to be untruthful from serving as officers or plac[e] an affirmative 

duty on counties to prevent police officers from ever being untruthful." 

Id. at 437. Ultimately, the Supreme Court held that "[t]he Court of 

Appeals erred when it vacated the arbitrator's award without explaining 

the explicit, well-defined, and dominant public policy violated by that 

award." Id. at 439. 

Here, unlike in Kitsap County, the court below identified 

Washington's explicit, well-defined, and dominant public policy 

prohibiting discrimination in the workplace, which supported vacation of 

the Award. CP 726-727. Moreover, as expressly recognized by the court 

below in its written order, this public policy does, unlike the statutes that 

the Supreme Court found inadequate in Kitsap County, place an 

affirmative duty on employers to prevent acts like those perpetrated by 

Cann. Id. Washington courts have made clear that the purpose of WLAD 

is to deter and to eradicate discrimination in Washington. Brown, 143 

Wn.2d at 359-360, 362; Marquis, 130 Wn.2d at 109. 

Washington employers' duty to prevent harassment is seen in cases 

where negligent employers were exposed to significant liability for failing 
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to properly deter harassment by their employees. See Perry v. Costco 

Wholesale, Inc., 123 Wn. App. 783, 793, 98 P.3d 1264 (2004) (award of 

$500,000 against employer that transferred harasser to different shift and 

required sensitivity training, rather than terminating him); Robel v. 

Roundup Corp., 148 Wn.2d 35,59 P.3d 611 (2002) (affirming award of 

$52,000 and attorneys' fees against employer who terminated one, but not 

all, harassing employees on grounds that employer's "remedial action ... 

was not of such a nature to have been reasonably calculated to end the 

harassment"). The court below recognized this duty in its Order 

("[ e ]mployers have an affirmative duty to provide a workplace free from 

racial harassment and discrimination"), and this duty justifies his vacation 

of the Award. CP 727. 

h. The grievant's acts in Kitsap County were not as 
serious as those here. 

In Kitsap County, the Sheriff s office fired LaFrance for multiple 

incidents of misconduct, including working outside his regular shift 

without permission, maintaining an unacceptable number of open cases, 

failing to return case files and equipment, and failing on one occasion to 

secure a pisto1. Kitsap County, 167 Wn.2d at 431-432. These acts are a 

far cry from Cann' s offensive act here - hanging a noose in open view of 

Port employees after receiving anti-harassment training, and providing a 
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less-than sincere apology to a person seriously affected by viewing the 

noose. 

c. The grievant's acts in Kitsap County were the 
result of a disability. 

In addition to the difference in the severity of the acts committed in 

Kitsap County and this case, in Kitsap County the grievant's violations of 

his employer's policies were not knowing, but were the result of a 

temporary mental disability. During the County's investigation, the 

grievant appeared "erratic and confused," and it became "obvious in 

hindsight that Deputy LaFrance was disabled and incapable of performing 

his job." Id. The arbitrator in that case specifically found that 

"Lafrance's mental disability was apparent from his behavior and that the 

County should have recognized this and referred him for counseling and 

fitness-for-duty exams" rather than terminating him. Id. at 432. In 

contrast, Cann was fully aware of his acts, and, even after receiving the 

Port's anti-harassment training, hung a noose intending for others to see it. 

d. The arbitrator's award in Kitsap County was 
significantly more stringent than the Award 
here. 

Despite finding that the Sheriffs Office should not have 

terminated Deputy LaFrance for his acts, the arbitrator in Kitsap County 

nonetheless issued an award that acknowledged the need for discipline. 

While the arbitrator reinstated LaFrance, such reinstatement was without 

Brief of Respondent - 27 
Court of Appeals Case No. 65037-8-1 



back pay for the four year period from his placement on administrative 

leave until he was reinstated. Id. at 432-33. Also, the arbitrator upheld the 

County's allegations of misconduct, and allowed the County to place three 

final written warnings in Lafrance's personnel file. Id. 

In contrast, the A ward, with its negligible 20-day suspension, no 

probation or forward-looking disciplinary measure, and award of full back 

pay to Cann upon reinstatement, effectively condones Cann's actions and 

fails to discourage harassing behavior in the workplace. The light 

discipline meted out in the Award violates Washington's clear policy 

against discrimination in the workplace, and the court below acted 

appropriately in vacating the Award on this ground. 

4. The court below had the right to fashion alternate relief 
after vacating the Award. 

The Union asserts that the court below erred when it imposed 

discipline on Cann after vacating the arbitrator's Award. This is not error: 

the trial court has broad authority to fashion whatever relief it deems 

appropriate as long as it does not disturb the factual findings of the 

arbitrator. Reviewing courts regularly make changes to awards that they 

find excessive or insufficient. See,~, Kiessling v. N.W. Greyhound 

Lines, 38 Wn.2d 289, 297, 229 P.2d 335 (1951) ("The verdict of a jury or 

a pronouncement by the court determines and fixes a definite amount of 
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recovery, but the demand is not fully liquidated until the entry of judgment 

for the reason that the court may grant a new trial because the award is 

excessive or insufficient; or may raise or lower the amount and afford the 

party adversely affected the option to accept the same or submit to a new 

trial of the case, or, in the case of an award by the court, the trial judge 

may change his mind and make a different award than included in the 

original pronouncement.") (emphasis added). Our situation is analogous 

to one where a court determines that an award is excessive, and the court 

below acted within its authority in fashioning alternate relief after vacating 

the Award. 

a. The Union's cited cases are inapposite. 

The Union cites to the United States Supreme Court case United 

Paperworkers International Union, AFL-CIO v. Misco, Inc., 484 U.S. 29, 

38, 108 S. Ct. 364 (1987), for the proposition that courts have no authority 

to disagree with arbitrators' "honest judgment" regarding remedies. 

Appellant's Brief at 20. This proposition is mere non-binding dicta, as the 

main defect identified by the Court in Misco was that the Court of Appeals 

improperly based its holding that a reinstatement violated public policy on 

"general considerations of supposed public interests," not "laws and legal 

precedents" as required by W.R. Grace. Misco, 484 U.S. at 43. 

Moreover, the Supreme Court's decision to reverse the lower courts was 
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also based on the fact that they had improperly made factual 

detenninations regarding evidence that the arbitrator excluded and did not 

consider. See id. at 30. The defects present in Misco are not present here; 

the court below vacated the Award based on WLAD's requirements, 

rather than general considerations of public interest, and the judge made 

his ruling without disturbing the factual findings of the arbitrator. 

The Union also cites Stead Motors of Walnut Creek v. Auto. 

Machinists Lodge No. 1173,886 F.2d 1200, 1212-13 (9th Cir. 1989), for a 

similar principle, that the "arbitral judgment of an employee's 

'amenability to discipline'" cannot be second-guessed by a reviewing 

court. Appellant's Brief at 30. The Stead decision has been roundly 

criticized by other courts: it was rejected by the 5th Circuit in Gulf Coast 

Indus. Workers Union v. Exxon Co., U.S.A., 991 F.2d 244,253 (5th Cir. 

1993), and the 2nd and 10th Circuits declined to follow it. Int'l Bhd. of 

Elec. Workers, Local 97 v. Niagara Mohawk Power Corp., 143 F.3d 704, 

722 (2d Cir. 1998); Seymour v. Blue Cross/Blue Shield, 988 F.2d 1020, 

1024 (lOth Cir. 1993). The Gulf Coast court best articulated the problems 

with the proposition that the Union now advances: 

We reject such a restrictive test, which would have the 
practical effect of ousting the courts of jurisdiction and 
abdicating the public policy question entirely to arbitrators. 
Under the plurality's problematic decision, if an arbitrator 
finds the discharged employee amenable to discipline and 
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therefore unlikely to breach a properly-framed public 
policy in the future, such a determination would be 
unreviewable. Our reading of Misco does not compel such 
a "hands-off' policy. The plurality's rule of no judicial 
power to evaluate amenability does not comport with W.R. 
Grace's teaching, acknowledged in Misco, that 'the 
question of public policy is ultimately one for resolution by 
the courts.' 

991 F.2d at 254. 

Moreover, like Misco, Stead is factually distinct from our case. In 

Stead, the employer pointed to a general regulation prohibiting the 

operation of a vehicle in unsafe condition to justify its termination of a 

mechanic. 886 F.2d at 1216. Unsurprisingly, the court found that the 

employer's cited regulatory provisions might signify the California 

Legislature's perception of public interest in safe cars and trucks,but did 

not show an explicit, well defined, and dominant public policy to support 

termination of employees working on those vehicles. Id. In contrast, here 

the superior court identified an explicit, well-defined, and dominant public 

policy to support vacation of the Award. 

D. The court below did not abuse its discretion when it reduced 
the Union's fee award by the amount attributed to time spent 
by a Union employee. 

The Port does not dispute that the trial court properly awarded 

attorney fees to the Union under RCW 49.48.030. The superior court's 

award of attorney fees is reviewed for an abuse of discretion. "An abuse 
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of discretion exists only where no reasonable person would take the 

position adopted by the trial court." Singleton, 108 Wn.2d at 730. The 

trial court did not abuse its discretion by awarding less than the full 

amount of fees requested by the Union. 

1. The court below properly examined the reasonableness 
of the fees requested. 

In Washington, trial courts must make an independent 

determination of a reasonable fee in responding to a fee application. See 

Scott Fetzer Co. v. Weeks, 122 Wn.2d 141, 151,859 P.2d 1210 (1993). 

The reasonableness of requested attorneys' fees must be determined in 

light of the circumstances of each case. Singleton, 108 Wn.2d at 731. The 

trial court has broad discretion in determining the appropriate amount of 

attorneys' fees to award the requesting party. Id. 

The determination of a reasonable fee begins with the calculation 

of a lodestar figure, and the fee applicant bears the burden of proving the 

reasonableness of fees. See Fetzer, 122 Wn.2d at 151; see also Bowers v. 

Transamerica Title Co., 100 Wn.2d 581, 597, 675 P.2d 193 (1983); 

Absher Constr. Co. v. Kent Sch. Dist., 415, 79 Wn. App. 841, 847, 917 

P.2d 1086 (1995). The lodestar amount is arrived at by first "multiplying 

a reasonable hourly rate by the number of hours reasonably expended." 

Fetzer, 122 Wn.2d at 149-50 (emphasis added). 
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To allow the trial court to properly analyze the requested fees, "the 

attorneys must provide reasonable documentation of the work performed. 

This documentation need not be exhaustive or in minute detail, but must 

inform the court, in addition to the number of hours worked, of the type of 

work performed and the category of attorney who performed the work 

... " Am. Civil Liberties Union of Washington v. Blaine, 95 Wn. App. 

106,975 P.2d 536 (1999) (emphasis added) (reversing the trial court's 

award of fees where the trial court failed to follow the lodestar method). 

2. The court below properly awarded fees only to the 
extent it could determine they were reasonable based on 
the information provided. 

In Blaine, the Court of Appeals noted that for the purpose of 

calculating reasonable attorneys' fees, " ... attorneys must provide 

reasonable documentation of the work performed." Blaine, 95 Wn. App. 

at 118. The Union failed to provide the superior court with the tools 

necessary to determine whether the fees requested for the work of its 

employee, Terry Roberts, were reasonable. The level of detail required to 

make a finding of "reasonableness" for any attorney fee award was 

markedly absent from Mr. Roberts's declaration. In that declaration, Mr. 

Roberts offered only conclusory statements as to the number of hours 

expended by him on this matter, and the general nature of the tasks 

performed. CP 735-737. 
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Mr. Roberts admitted that his calculation of hours spent on this 

case is estimated, and he failed to attach any documentation showing an 

actual accounting of the work he performed. Id. Furthermore, given Mr. 

Roberts's incredibly general descriptions of the tasks he performed for 

which the Union was seeking fees, it was impossible for the trial court to 

determine whether Mr. Roberts and the Union's outside counsel 

duplicated eff<?rts, an important component in determining the 

reasonableness of an attorney fees award. Bowers, 100 Wn.2d at 597. 

The trial court did not abuse its discretion when it awarded fees only to the 

extent it could determine they were reasonable. 

V. CONCLUSION 

By adopting its anti-harassment policy, training its employees, and 

acting on its plainly-stated "zero tolerance" for violations of the policy, the 

Port was attempting to do what Washington employers are compelled to 

do under State and Federal law - maintain a work environment free from 

harassment. When a thorough, fair investigation revealed that a Port 

employee, Mark Cann, blatantly violated the Port's anti-harassment policy 

by hanging a noose in the workplace even after he received anti-

harassment training, and Cann showed no remorse for his actions, the Port 

terminated Cann's employment. 
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Obliterating the Port's efforts to eradicate harassment in the 

workplace by rigorously enforcing its anti-harassment policy, the 

arbitrator ordered Cann reinstated with full back pay less a retroactive 20-

day suspension. The arbitrator's Award was so lenient that it violates 

Washington's clearly-articulated and long-held public policy against 

harassment in the workplace because it prevented the Port from effectively 

fulfilling its duty to maintain a workplace free from harassment. The 

court below properly vacated the Award because it violated public policy. 

The court below was well within its discretion to limit the attorney 

fees award to the Union to those fees that it could determine were 

reasonable based on the information provided. 

The Port respectfully requests that this Court affirm the superior 

court's orders. 

RESPECTFULLY SUBMITTED this 14th day of September, 2010. 
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Fax: (206) 587-2308 
Email: gnelson@cairncross.com 
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• PROCEl>URAJ.,. HISTORY 

The POt1 ofScnltlc is hereinafter referred to as Ihe "employer," or tlle "Port." Tile .. " . 

llltcmntiomtl Union ofOpernting Engineers, Local 286, is hereinnfter referred to as thc"Union." 

:Mark Cnnn and Terry Chapman are hereinafter referred to as the "grievants." 

This matter involves the t~mlintltion of grievnnt Mark Cann on Fcbmnry 11.2008, hased 

upon his nlleged viohrtioll oftlle Employer's An.ti I-Irtrusslllcnt Policy HR-22 and associated work 

nIles by tyillg n noose in Il length ohope nlllis worl..."Plnce find Imnging it from n railing. Terry 

Chapman is alleged to hnve assisted him in this !lenoth and \yas given a "verb," \\'(\ming" for his 

pa.niclpntion on Janunry 30, 2008. Following unsuccessful attempts nt resolving lbe grievance, 

arbitration was. requested by the Union pursuant to Artlcic 22.0] of the collective bnrgtlitling 

agreement on April 8, :WOS. The Panies, rather thon convening a Board of Arbrtrn-tion as 

provided in Article 23.01 of the cOlltmct, agreed to have the mattor hcnrd by 11 single arbitrator. 

• Using the services of the Federal Mediation nnd Conciliation Service. Anthony D. Vivcnzio was 

appoi.ntcd as Arbitrator. All arbitrotion hearing \l,'US hcld 00 the premises of the Port of Scattle,. 

locntcd at Seaiac Airport on October 13 and !4t 2008. Insofar as the cus.cs involving grievants 

Murk Cann and Terry Chapman involved virtually identical wjtnesses lind fact patterns. the 

mattel'S were heard 1ogetber. Tbo parties stipulated that all prior steps jn th.e grievance process 

lmd been completed or waived. and that the grievtlnce and arbttration were limely nnd prope-rJy 

before tIle Arbitrator. During tbe course of Ute hearing. both parties were nffordc:dfuU 

opport.unity for tile presemation of evidence, examination and cross-examinalion of witnesses, 

ttnd oml argument. The evidentiary record was closed on OC·lobcr 14. 2008. The Arbilrator 

received timely post-hearing briefs from bOlh panics on N{wcmbcr 14,2008. The Employer laler 

notified the Arbitmt()r nlleglns a problem with the Union's brief and a conference call was 
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• conducted on December 2,2008 to resolve the mntter. Th~ full record was deemed closed and 

U1e malter submitted on December 2, 200S. 

STATEMENT OF THE rssUE BE.FORE THE ARBITRATOR 

At tlle hearing tlte parties stipulated tbe issues before the Albitrotor ns follows: 

bid the Employer hnvcjusl cause for tilcirllemlintltion ofMnr'k Canrl on Febmnry I 1,2008, 

ond, jf not, what shall the remedy be? 

Did the Employer hove just cause for their discipline afTerry Chaprmm on 

1 anum)' 30, 2008, and, if not. what shall the remedy be? 

BACKGROUND 

The Port ofScattle is the governmental agency responsiblo for the operation of the Seattle 

• International Airport lO~ilted at SeaTac Washington. It is one .of1he largest nnd busiest ,lirports in 

the United Sttltes, accommodating thousands of aMine passengers, their families llnd 

possessions, every day. Passenger jets continuously lWld on n number of runways. beginning 

and ending their flighTs at Usatell:ito tenninnls" to which the various airlines are assigned. The 

immense flow of pusseogers and belongings first passes througb a security system. lIud then 

boards an Ul1derSTOund sub,\'ay system to travel through tutlTlels to reach t1le ttirlincs' satellite 

terminals. The system utilizes unmnnncd mll COTS that operate on a t'Ncnty-four hour basis. As 

can be expected, these transit cars are subjectcd to constant wear llnd lear nnd require ongoing, 

skilled mnintcnllncc, Cars are directed 10 II shop Oh their level, and sldlled. licensed employees 

perfoml repnirs nnd routine maintcl1Itncc. The complement of employce~ is diverse, with 

different ages and erlmic groups represented. The work aren c.ontnms all open mezzanine and 
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c.atwalk, oDiccs nnd storage orcas. arcas 10 m:commodmc the transit curs including a pit for 

lmdcrbody service, and a workshop for the, f..lbricDtion of partS, ,md tools and supplies for repairs_ 

Employees from other work units also frequently pass through the aren ill the course of 

'perfomling their duties. 

On December 12: 2007, a noose wns found tied in n rope hanging over n ntil o\'crlooking 

an op(:n work area. Grievant Mark Crmu was identified as the employee who tied the noose in the 

rb}'Je. Terry Cbnpmno, an employee as to whom 1 .. [r. CUtin held lhe position of "lead," was 

identified as having assisted him. An inve5tigntio.n was conducted by n1C Employer, which 

concJuded thai the Employer's nnti-lmnJssment poNe)', HR-22. had been violated by the gricvllnts 

b)' their displnying 311 objec·t in the workplncc that conveys hostility to protcctQd c:lnsscs of 

employees. Fol1owfng the Port's "Zero Tolerance" policy, the event led to the tcnnination of Mr. 

Coon. and n "verbal wanting" for Mr. Ghnpmun. attempts at resolving th~ resulting gricvnnccs, 

ond finally to this arbitration . 

I'.~c 3 of16 
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PERTINENT PROVISIONS OF THE COLLECTIVE BARGAINING AGREEMENT 
AND WORK RULES 

.Fr-om tJUt eollccth'c bnrgnJniJlg ngrcemeni ~m~ctrvc ,Tulle 1, 2007~i\'fIlY .31,2009: 

Article 4: Egunl EmpJovmeilt Ogportunity 

4.0 I During the life of tJlis ogrcement, it is mutually agreed between the Port and the Union 
that there shall be no discriminntion against rany employee! or applicant for employment 
or against tiny Union member or npplktmt for membership because of race, color, 
religion, nntionuJ origin. sex, sc..xual orienllltioll t ugc, disability (as es\ablished by 
slntutory rcgul~tions), or Vietnam ern veternn status. 

A R nCLE 7: Seniority 

7.07 The l>ort reserves the right to cUsciplin¢ or tcmunate the cmploYIllczlt of allY 
e/lJployee for just cuu~¢. The Union s11aU be notified of nny discharge 
within twenty-four JlOUrs thereof. 

7.08 In the event of tJ. dispute as to whctl1(~r or not f'justifinbJe cause" e.xistcd. 
such dispute may be processed through the grievDJl~e procedure contained in 
Article xxn of this Agreement. 

ARTICLE 22: Griew~nce and Arbilrntion Procedpre 

22.0 J Gricvanc~s arising bctwC1.lJl the Port, its employees. and/or the Union with 
respr::ct to the interpretation -or Ilpplicntion of the tenns o-f this Agreement 
shnll be settled according to the foHowing steps: 

Step 3 TIle gri~at1ce sball be submitted 'to ... Arbitratjon ... TIle expense of 
the arbitrntion s1ull1 be borne cqunllJ by the Unlon and the Port. 

12.02 The powers of the arbitration board shan be limited to rbe application rind 
intcrprctDtioll of this agreement and its addenda, appendIces, and schedule 
A. The nrbitrator board shall bllVC jurisdiction to deckle any dispute aris.ing 
under the agreement, but they sball not add to, delete, or modIfy any article 
of the agreement or of its addenda, nppeodiccs, or schedule A. 

ARTICLE 23: TJnicu Activities 

23,0 I B TIle Port agrees Dot to discriminate against the plafit steward because ofthc 
perfonnllncc ofhis!hcr duties as a steward. The Union ngrees that tbe plant 
stewnrd shan be covt;!red by the t~l111S nnd conditions of this Labor 
Agreement. and shall not be entitled to aoy prelerentilll trentment ns 0 result 
of being a steward . 
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From till! Employer's AIl1i~Hurnsslllcnt Policy, "HR·22 us of 5/16/06": 

1. STA TEIHENT OF THE POLICY: 

TJlc Port of 'Scullie docs not tolerate illegal Imr<1ssment in the workplace. mega! hnrossmenl .' 
refers to 'bebavior that is not welcome, thllt is personally offehshrc, tllal debHitntes mom Ie, and 
tl1 at , therefore, interferes wJth work effectiveness. Illegal harassment ulcludes but is not 
necessarily limited to unwelcome verbal or physicnl conduct Ihat is dcrogntory of an employee's 
nge, rnce. color, mttiortnl origin/ancestry ... Violations of this policy may result in disciplinary 
ncHon up t.o and including termination. 

11. DETAILS; 

Exmnples of conduct prohibited by Ihis policy include: 

II Displaying -or circulming picturcsf objects, or \\~ritten runterials (inoluding graffiti, 
c.nL1.oons, photographs, pjnups, calendars, nlngazitlcs, figurines, novc.lty items) t~lat arc 
sexually suSgcstlve or thnt demean or show hOSlility to n petsOn beca.use of tbe person's 
age, mac, color, national orlgin/nnccstry ... o.r nny other category protected by law. 

"the Emph}yer's nZ~ro TolcrIlllcD'l Po)fcy: 

A "zero tolerance" policy is n polle>' of hnving no tolcral1t'(: for transgressions under tho policy. 
Any alleged violation of t11is (anti .. hurnssmcnt) policy wiJ) generate nn im'cstign.tiQn and, if 
verified, will be considered flgross misconduct" and can subject nn employee to immediate 
tennuUltioll. 

From Hle Emp'[}yur's "AvJafion Maintenance Work Rules": 

Coile of Conduct 
9. BeJJavjoI' in the Workplace: 

• Employees should make ev.ery effort to ensufC tnat 1here is absolutely no dlscritn.ination 
on the basis of mcct creep" co,lor, national origin. sex, se.....:urtJ orientation, marital stntus, 
age or tiny sensory. mental or physical handicap. 

• Employee conduct tbnt is potcntlnlly threatening or hannful to tll(~ empl-oyee or others 
may result in dismissal from tIle job site . 
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STIPULATIONS OFTHE PARTIES 

At the COmmencement of the bearing, the parties presented the follmvlng stipulations to 

the Arbitrator: 

J. IVJllrk Carln IOok the nnti~hnmssrnent training provided by the Employer. 
2. Mic Dinsmore, a Port manager, fwd circulated un email requiring such tmining of 011 

employees. 
3. All siorr (including the grievants) were "cc'd" of an emrtiJ infonlling them of the 

Port's "Zero 101eratH:lf' policy concenting <lcts prohibited by the Pon's nnti­
Immssmcnl policy, 

Additionally. in the course of the hearing, n question nrose concernhlg Ihe response of n fellow 

employee, Raphael Rivero, to the displny of the l\OOSC. After conferril1g, the parties stipulated 

That Mr. Rivero's response to the dispI.ny would be chnracterized as "not threatened, but angry." 

POSITIONS OF THE PARTIES 

l:'osHloll of the Employer 

The position 011 the Employer is sUlllmnrized as follows: 

This dispute nrose out of un employee's ill-considered displny of n hangman's noose in 

the workplace. To most people, the hnngmiln's noose represents viofence, dcnth, nnd the mdal 

barassment of African-Amerioans. This employee, however, openly displayed the hongman's 

noose for all bis coworker,; to see, including one African-American co-worker, who \VDS highly 

offended. This incident represented n severe violation of the Employer's policies. In tllis day 

and age, no employee should be able to hide behind the excuse that he considers the bangman's 

noose to be a relic of the days of "Cowboys and Judinns" or the cbild's game of Hhongmnn." 

Such ignol<JJlt, rcckl(1SS thinking e~poses coworkers to a hostile workplace, nnd exposes the 

Employer to significant liablJity. This behavior warrants no less penalty than temlination. 

GrievMt Conn had been told. by his S1Ipervisor to remove a lengtll of coiled rope from tJ1C 
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floor of the workplace, as h represented a tripping hazard. lnstcmd, [he griCVlltll hung n fll/l~sized 

hnllgrnOll's noose with the help of II subordinate, co-grievunt, Terry Chapmnn. All African-

l\merican employee, Raphael Rivem, with whom the grievant hod n recent f.'llJing out, was 

working Jlcnrby. When he later saw the noose, he reported the incident. 

The nrbilrntor mus.t consider several Jegal stnndards in considering this ma1ter: First, Ihe 

arhitmtor must recognize tbat the collective bargllining agreement limits the arbitrator's role, If 

the arhitrntor were to find just cause existed for discipline, but imposed some other penalty, the: 

decision would run afoul of well-accepted t1rbitrol principles, and he would be dispensing his 

own brand of industrial jllstic-c. Moreover his decision would contmdici state ond federol 

policies of nnti-dis:crirnimuion, as well us the Port's own nnti-llEltassment policy. Only if the 

arbitrator finds tbat tlle Port lncked just cttusc for the penalties imposed may the arbitrator 

impose u remetly other than those imposed by tbe Port. Second, tbe nrbitrntor must apply the 

• "prcpondenmce of tIle evidence' stnndnrd of proof to' the Employ(,,"j"s ultimate lmrdcn, ilnd 

rccot;p\izc tbllt the Union bears the burdan of proving nny nffirnmtive defenses, such lIS ill1ti· 

• 

union nnimus towards the grievnnt. TIlird, the arbitrator mustc.'mminc tbe factors of just cause. 

In -doing so, tile arbitrator will frod: an Employer policy tlmt promotes lUI effectiVe workplllce by 

seeking to eliminate behnvior that can contribute to a hostile environment, and that protects the 

Employ<:r from signifi-cant liability; n fair .investigation by the EMployer that coniimlcd the 

circumstances surrounding the display of rIle noose, and employee reactions to it; the gr.icvaniS' 

lack of apprecintion for the significance of tIle noose, its potential impact in the workplnce and of 

the policy prohibiting such displays; Insufficient evidence to contradict Ihe Employer's nOll-

discriminmOTy oppli~alion ofits roles. and. discipline reasonably relnted to the seriousness of the 
, 

offense, considering tho symbolism of the hangman's noose, tbe I.ack of rcJnorse~ or CVI.'P 
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• understanding shown by Mlirk Cnnn. and the somewhat less culpable complicity of Terry 

Chapmnll, Clnims of jest, or of lack of intent, or Jack of offense taken should not be credited us 

defenses to the Employer's policy. Recklessn~ss or lack of intent CUll resulr in liability, such as ill 

tllC case of violation of n nopfault attendance policy. Based on Ule evidence in this case, the 

arbitrator SbOllJd not disturb the discipliue the Employer has administered to these grievants. 

Position of the Union 

The position of the Union is summarized as follows: 

Mark CRon hnd worked rQf the Port for almost i2 years lind possessed n Ilumber of licenses 

nnd certifications. He had nev.er recei\'cd disciplim: during his tellure at tlle Port. As a shop steward 

for Local 286, be was 8 vocnl protector of tho Union and its members. He also worked with the co­

gric"ant, Terry Chapman, nnd was his !'Icad mall," He freely oomits that on December 1,2, 2007~ he 

• picked up n rope that bad been lying on the shop floor, and whiCh 110 bad been told to remove. by his 

supcrvis,or. and 4'in a joking fashion, tied a noose and said 4tbis is for Calhoun (75-yenr~ld wbite 

coworker) to put himself out of his misery':' 

• 

In this moller, the Employer has the burden of proof to estnbJisb that it bad just cause to 

terminate Ml1Ik Cann and discipline Terry Chapman. Because ttle Employer bas contended thaI botb 

Cann nnd Chapman commItted an aCl, which if proV¢ll, could constitute: n oriOle in tlt~ Stille or 

Washington (Malicious Harassmeflt/.Hntc Crime RCW 9A.36.0BO), the Employer must be required to 

prove beyond a reasonable doubt tbat tbero was just cause fot tile Employer's action. Alternatively. 

beCfltlSe the nlleged offenses, jf provCJl, will forever tarnish tbe employment records and seriously 

llllmpcr. o,r foreclose. employment opportunities for these two emp!oycc~ the requisite quantum of 

proof must be 'proofbeyond n rcasonnb1e doubt'. 
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• Rcgnrdlcss of Ih·e stllndnrds of proof, whether it be "beyond a rensQuablc doubt", "clear lHld 

cQ!l\'incing", or by n "preponderance of the c"jdcllcc", the Employer has not dcmonsimted, rmd 

c:mnot dClllonstmtc, tbor it bad just cnuse to teitninate, or discipline, Mr. Cttnn or Mr. Chapmlln for 

the events that occllrr¢d Oll December 12.2007. Rather than to prove '~ust cause', (1 good pOliion of 

the evidence adduced in this maHer points to the fact tl1l11 the harsh treatment Mark Conn re~eived 

here wns because of his union starns and unioll nctivities. The evidence in this regard is clear and 

compelling thnt his union invol"Cl11etlt was n motivntillg factor in tho Port' 5 decision to frre him. 

111c tloose \\'as tt singular .result of the thoughtless rm1nk directed toward Mark Caun's whitCt 

elderly friend, not towards Raphael Rivera, whom (he Employer chllmcterizcs as 1l1argct for n racinl 

slur. Mark Cann npoJogiZl!d 10 Mr. Rivero, who stated he didn't think the noose was meant for him, 

and did not feel threatened os a t(l.Sult. Murk's supcTviso.r himseff stated tllDt he: did not tind the noose 

incident harnssing or criminul. the policy prohibits displaying objects tImt d¢mcaJl because a/the 

• person's age, Tace ..• T111~ conte .. "t of this act shows a complete Jack of dcmcnning or l10stile conduct 

toward anyone because of r.lCC or age. External stote and federnllllw are references in cXDmining this 

• 

matter for their clllrLficatkms of "illegal hnrassment7! and conduct "because or~ .. persall' age, mae, 

etc. The condu~t must be bllSed on the protected stntus. 

The Employer did not make adequate jnquiry of employees it ptescnted as sbPposcd targels of 

Mark Cann's allegedly harassing behavior, The older white gentleman. Ricbard Calhouo, was never 

intervie\\-'cd. The Africnu- American, Raphael Rivero, did not testify 11l1d would not even provide n 

stntCn1CJlt for -evidence. The Employor's witncss had to admit on cross examination .that Mr. Rivem 

told her he didntt think the noose was harassing -or criminal. 

The c\'ideIlce wi 11 show that tbe Port has not applied its rules even bandcdJy, and the Union 

produced several examples which it believes illustrates thist cases involving: harassing behavior by 
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POrt police; cxpli<;it solicjtation of a gay fcmnlcj sexuQl and rocial' harassment by II supervisor; 

possession of child pomobrraphyt bringing "magic tBkt:" (marijuana brownies) imo tho workplace. 

The Union believes the rcnl r~a$Oil for Mark Cnnn's lemtination was his vocnl, vigorous defense of 

the Union and of its members. 

As to Mark Cunn, ns he is guilly orno wrongdojng, there should be no penalty. A lternath1cly, 

if the Arbitrator does find some wrongdoing on his part, he should find that the punishmCllt of 

1erminlttion w~s much 1,nrshertl111n that given to OtilelS, and thnt tlle appropriate discipline would be n 

S1.1sp~i\sion or three 10 five days. The Union would furthcr request an award of buck pay with 

interest. As to Terry Chapman, the ArbitrotOT Sllould order tbnt his verbal warning be removed from 

his file. 

DISCUSSION 

At the outset, the Arbitnl10r would like to express his apprecimion for the professional 

manner ill which the parties conducted themselves in ~hc course of the pt;oceedings. rendering. 

vigorous. but courteous, ndvoCD.0Y. 

It is well estnblished in labor nrbftnnion tbllt wlJere, as in tIre present case, an employer's 

rigIJt to temlina[c: or suspend an employee is limited by the .requirement 1hat any sueh actien be 

for 'just cause." t11e ernployer has tbe bul'dcn of proving that the suspension or tcrmionllon ofan 

¢Illployec was for just cause. Thcntfore. lbc Employer l,cre Jlad dIe burden of pcmuuding the 

Arbitrator that its tcnnination of the grievant, Mark Cann, and its "verba] warning" of gric;..·l1nt 

Terry Chapman were for just cause. 

"Just cause" consists of 3 number of substantive ClJld pt?ccdurnl clements. Primnry among 

its substantive clements is the c~istencc of sufficient proof thot the grievant ctlgnged in tbe 

J>~l:C IOcf26 
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conduct for which he or she was temlinatcd or dis.ciplincd. TIle second nrc~ of proof conccms the 

issue ofwhelher the penalty assessed by the cmpJoyc=r should be upbcld. mitigated. or otherwise 

modified. Fnctors releV8Ilt to this issu~ include a requirement 11mt 3n employ~e know or 

rcasoll11bly be expected to know .ancnd of time Ibat engaging in n particular typ<: of behavior will 

Jikcly result in disciplino or tcnnil1atiotl, the existence of n l'ellsonnblo relationship between 311 

e.mployee's misconduct and the pU111shment imposed, nnd n requiromcni that discipline be 

admjnisten~d evcn-hnndcdlYt that is, that similnrly situnted employees be tretlted similarly nnd 

disparate treatment be 1l\'oidcd. 

These considcrntions were ~wnnmri7.cd in whot 15 now a l;ommonpJilce in lobar 

arbitration. known ns the "Seven Tests." by Arbitrator CnrroJl Dougherty, in Enterprise Wire Co. 

nt461.A 359 (1965): 

J. Did the Employer gh'c to tho employee forewarning or foreknowledge of the possible or 
probable disc.ipliJUlry consr:qllc.necs of the cmploy~e's co·ndu.ct? . 

2. Was tbe Employer's ruJe or managerinl order rcasonnb!y related to (a) tIle .orderly. 
cffident, and safu operation of tll~ Etnployer>s business nnd (b) lhc pcrfomllUlce tlmt the 
EmpJoycr might prDperlyexpect of-the cmployc·e? 

3. Did the Employer, before ndministering discipline to an employee, make nit effon to 
discover whether the emplDyee did ill fact '\'ioJn~e or disobey II rutc or order of 
management? . 

4. Was till! Employer's invcstigution conducted fairly nnd objectivelY! . 
5. At the invcsligation. did the "judge" obtnin substantial evidence or proof tbElt the 

employee wtJ·s guilty as charged? 
6. Has the Employer applied its rules, orders, and penalties evcn-hllnded'ly and without 

discrimination to all employees? 
7. Wns the degrf:o of disciplIne administered by the Employer in a pnnicular cast! 

rcnsonnblyrelaled to (a) the seriousness of the employee's proven offense Bud (b) the record of 
the employee in his service with lhc Employer? 

While these stllndnrds have been tailored to address different work places and circumstances, 

they serve as u useful construct for cOl1sidcriJlg this case. The Arbitrator will now consider 11Jcir 

application in this mlltter. 
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.[. Did th.e Employer gh'c to tIle cmpl(}yeu forewnrn[ng 01' roreknowledge of the 
possible or probably dIsclpllnnry COnSCl[lH!Oces ofthc empJoycets conduct'r 

The Arbitrntor answers this question: l'yes." The Employer bases its discipline in this 

mnUcr upon violations of HR 22, its rUlti-hnm. .. smcnt policy nnd associated work rules. The 

policies [lnd heightened t1Warelless and response to harassing bcltnvioron the part of tl1c 

Employer came about us results orthc discovery of (I pnttcm ofabu5cs Oil the part of Port Polico 

tlmt came into the spotlight before this matter arose. The situation bec;tme n public sc:mdnt. 

reflecting poorly on the P(H1, and was n matter of cOlmnon knowledge nrld discussion among 

Port cm!>loyces. Among the Employer's responses to thot situation was tho imp]cmcmatjon jn 

January of 2007 of mandatory tmti·lmrnsstnent training for aU employees, to be completed by 

mid~2007 (1t. Ex. S, lab 7). 

The policy and rules state in pertinent part: 

TIle }>ort of Seattle docs not tolerate illegal hornssment in the workplncc. Illegal 
Imrnssmcnt refers to behavior Ultn is not welcome, thnt is personally oftcnsivc, thot 
dCbilitutes momle. and that, therefore, interferes with work effectiveness. Il1cgnl 
hanlssmcnt includes but is not necessarily limited 10 unwelcome verbal or physical 
conduct that is derogatory of an employees age, race, color, national origin/ancestry ... 
ViolatiOns of Ihis policy may result in disciplinary netion up to and including tonniotltioll. 

n. DETAILS: 

E.oo,;:unples of conduct probibited by this policy include: 

DispJayjog or circulating .•• objects that demean or show bostility to a person because of 
the person's age, race. eolot, n!llion-a] origin/ancestry •.. or any otbcr(:ntegory protected by 
law. 

A "Zero-Tolerance" policy with regard to this kind ofhehavior was communi-cntcd by the 

Employer to all of its stnff by n gtmcmIly circu ~nted e-mail dated June I ~ 2007 (Jt. E."X. 5, cob 7), 

six months before the event in issue. TIle ··Zcro.'-olcrancc" policy was luter codified us; 

I'~~ 12 Df26 
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A (lzero tolerance" policy is a policy of having 110 tolcmnce for transgressions under the 
policy. Any nlleged violation of this (lJnti~hornssmcnt) policy will generate on 
investigation nnd. if"crified, will be considered "gross misconduct" and enn subject an 
employee to immediate tennination. 

Also in plDee WiIS n "Code of Conduct," comaincd in "Avia'tion MaimenEtnCC Work Rules"; 

10. l3elmvior in the Workploce: 

• Employees shQuld make every effort to ensure that there is absolutely no discrlminotlon 
"011 the basis ofmce, crecdt COIOT, nntionnl o-rigin, sex, sexual orientation, m~ritol status, 
age ot nlly sensory, menlol or physicnl handicap. 

.. Employee condu¢t thnt is potentially threatening or harmful to the employce or olhers 
may result jn dismissal from tile job site. 

The ATbitrator finds that 0 noose is nrl object Qf a nature such thut its display would re<tsonobly 

be expected to be demeaning or show hostility to people of n protected class within the purview 

of the policies of the EtnpJoyer. Though the'policy cl(lcS not specifically prohibit the fllshioning 

and displny of n noose, the alleged conduct is of a kind tbElt does not require lhc Employer's 

pllblic~tion of specific rules for its prohibition. TIle Arbitrator takes notice that the noose, ill our 

nationClI ]1istory, Jiternnlre, and cOllsdousness, commutliclltcs batred and death, frequcnt1>' 

targeting African Americans, and its display is n destructive clement in a workplnce. Tbe 

Employer hns n legitimate interest in el'pccting that its cmpro),l!CS would be 90 aware as to avoid 

its display. 

In support of the anti-harassment policy. Ihe Employer developed nn online truining 

module, to be taken by individual employees. TIle training {JI. Ex. 5, tab 29) provides 

lllformntion aboul lmrnssmellt, and how and why it is to be a\'oided, and itsclfrccitcs: 

Any harassing behavior violntes our cmployment policies, should always b~ llvoided, and 
can tesull in disciplinary net ion. up to and including termination 

Teslimony nl the indicated that Mnrk Cano took tJlis training. No evidence ' .... as presented at the 

hearing to sut;gcst that Terry Chapman did not take {he tmining. _ 
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The Union asserts that the use of the teon ·'iIIegal harassment" is mislcnding, as thtlt term 

imports state and feum-al la\\' t1mt define "harassment" and "hostile environmem," and that 

impose requirements of illlcnt on the pun of 1111 accused person directing their behnvior towurd 

.mother becal(sl! o/that person's protected status. The Unioll notes that nn "innocent mistnkc" is 

significantly different from intentionally engnging in offellsive behavior and cites federal 

Aviatjon Administration • .109 LA 699 (1997). 

In the cnsc cited by lIte Union, the arbitrator there 5tm found fnets supporting the 

commission ortlle offense, nmnned thut discipline was proper, and reduced the dlseiplino. HR-

22 uoos the reml "illegal harassment" in its opening statement as the evil ultimntely to be avoided 

in the workpln~~ and the policy's thrust then NmS to the behaviors that are to be avoided. Whot 

is being addressed in the Employer's case is ~riolatioll of tlzeir polle>'. not of external lnw. One' 

might say thllt the ~:tlemallaw creates a kind ofufloor" ofproIlibition. "'hie" an employer may 

reasonably exceed in fashi·oning policy. Tbough an net may not be cbarnctcri7.cd us bnrassing 

under statutoI)' or civil lnw, it mny stlll constitute llllrassment, Violating an employer's 'policy_ 

TIle behavior tbnt is prohibited by the policy has the potemhtl to lead to harassmcnt that can 

come within the. ambit of auti-hnrossment statutes and tbat oan contribute to the crention of n 

hostile work c-nvironmcnt, and tbe Employct JUtS" legitimate interest in seeking to minimize thlU 

potential tlltougb its policy. The phrase. "because oft in this ~olltcxt, is read by tha Arbitrntor to 

describe IIH~ relationshfp nfthc object (the noose) to a protected class, the: potential audience, and 

not as creating n reqllircmc:nt of specific intent or target ill the <lisplay of the object, Given the 

foregoing. the Employer bas a right to impute knowledge 10 an employee thnt such bebavior 

should be 8voidcd and could merit punishment. Considcri11g tbe totality of communications 

from the E.mployer to the grievants. tbe notoriety of the recent Port Police l1arassment scandal, 
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the circuhned entails, the promulgation of HR-22. nnd ils associated l'.lining, the Arbitmlor finds 

llwl the Emp]oyer satisfied this clement of the test of just cause, giving foir notice (0 the 

gri-cvants of the probable consequences of the alleged behavior, thul is, thnt tying" noose into il 

ropo and hnnging it from an elevated position in il commonly used and trtJvclcd area in the 

workplnce would probably result in (Jiscipli71C. 

7" Wus tha Employcrts rule {Jr hltmngcrlnl order rCllsonably related Co (ft) Ihe 
orderly. emdent! nnd snre opcrnUon of. (he Emplo},cl"'S business Ilnd (b) the pcrformnnce 
tJLnt thp EJill)loycr mIght p.oper]y expect of the cmJiloycc? 

The Arbitrator 3n.sWers tbisqucstlon. hYes}' The Employer's case stressed scveral 

mnjorinrc.rc5rs that it sought .to protect through ils policies: tho c.liminati<m of discriminlltiQn in 

.the workplOlce, protecting itself from ~ostIy lawsuits that could arise from discrimination, and tIle 

preservation onts reputQtion • 

At the hearing. numerous examples were given of thc destructivc effect that behaviors 

suggesting discrimination cnn have in the workplace. TIle Arbilrntot takes llote of the long 

llistory of activism nnd litigation docomenting the multiple ill cfrects of a discriminn.lory or 

Jlostile work environment upon employees, their livelihood, hl:31tb~ families, and communities, 

nnd upon employers, in tcnns 'of shop morale, productivity, management effectiveness, 

competitiveness, and fiability. The Employer ciled. through presentations of news articles ilnd 

material g!ean<ld from websites, tbe extent and cost of liligalion in the orcn of discrimination. 

TIle behavior tbat is sought to be prc\rented by the Employer's policy is such thm has the 

potential to contribute to a hostile environmcnt, (ending to the described hllmls. The Arbitrator 

finds tbat the interests sought to prote~ted by 1he Employer are legitimate, andt upon tl review of 

its poJicics, and IlS they have been applied in this mutter, tbat they arc reasonably related to tIle 

Page 648 

00640 



• 

• 

orderly. cfficiem, atld s.,fe operation of its bllsincs5 and (he pcrfonnnncc thnL it Tnighl properly 

expect of its employees. Although HR-22 and the "Zero Tolcrnnce" policy were 110t bargained 

with the Ullion, there' was no evidence presented of the pursuit of nny clnim of on unfair labor 

practi~et or of 0 claim of refusal to bargain, or of attempts to borgrrill these motters, attending its 

installation by the Employer. 

3. DJd UU~ Employer~ bofore admitl1ste-rlng disclplhtc to All employee! mnkc till errorl 
(0 d~scG"er wbc'lilcr 1he omployee did in fnet vIolAte or disobey n rule IJr order of 
mtltuigement? 

TI,e Arbltmtor answers this question, "Yes." In the course of tiro he.1ring, \V'itness 

Cyntllia Alv.nrez, Employee Relations and Diversity Program Manager for the EmpJoyer, 

testified at length conccming lhe investigative steps 1nken 10 determine tll(: event.'; sUlTounding 

the fashionhlg MId displny of Iho noose, and of tbe impli~ti()ns and impilcts of the noose itself. 

as they relate 10 the Port's policies. In the course of intervEews, she obtained Mark Cann's 

admission of tying tl1C noose. and Terry CllnpllTnlltS admissioll of assisting him. Ms. AJvaraz 

interviewed and maintained ongoing cOttlmunicntion wid! the Aftica.1l American Who was 

angered by the display. Sbe interviewed the griovants' supervisor nnd other employees to gain 

nn understanding of the people and events involved, and worked in concert with the leg") 

deportment to develop nn investigation pJan and assess the violf:1ti~m, a process that tDok the 

better part of a month. A . Union represenmtive was present at key inlcrvicw5 nnd at thu 

subsequent 1..w!I.mniU bearing. 

4. Was the Employer's Jnvcstlgutfon conducted fnlrty and objectively? 

The Arbitrator's .nnS\\'er to 'his question is, "Yes." Tbe Union's concems in this regard 

nre us follows: 
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Richard Calhoun, the elderly white male for whom Murk Cnnn fhshioned the lloose as a 

joke, was not intC!rviewcd by the Employer. He provided an amdavit Ot. Ex. 5, tilb 9) to the 

Union before he passed nwny stating, til WIlS never questioned Or interviewed by officials, 

mt'Jnagcrs. or supervisors of the Port. or Port personnel, com:cming the alleged incident ... as to 

' .... helher Cnnn had ever harassed or demeaned !lIe beCilUsc of my tlgc, or w}tethcr I considered 

any of Mark's alleged comn1ents a,c; being demenning. dcrogntory, offensive, or }1iJ~s5ing. 

illegal, unwanted, or unwelcQmc.ll Mr. Calhoull went on to stale thm he did not so consider 

them. Further, while the Pott's investigation largety focused on Raphncl Rivero. th.:: African 

Ameritmn, they never obtuincd II starement from h.hll, nor was he caned as n witness. 'Witness 

Alvarez waS presellt with Mr. Rivera when he stated that Ill! did !lot think that tile noose was 

harassing or criminal. (Jt. Ex S, Trnnscipt. p. 125 t In. 21-25). In SUIll, the llctuol target ofthcjof..."C 

was not offctlded or threatened, and the African American, who was 'nol the target, did not .find' 

the display 11 arassing or crimil1al. 

As the Mbitrator'lms noted, it is thl: display of the noose os n proWbitcd object in the 

open workplace tlmt is the crux ortlle violation, not tllc claimed responses of tIle two employees 

relied upon by the Union. Further, assuming without conceding thnt it might be dctcmlinativc, 

the Employer and tile Union stipufttlCd) in distilling the volumes ofintcrvlcws and c-mails in lliis 

maltel', including interviews and c:mnils with Mr. Rivera. thnt he was "not Ihreatened, but angry." 

His emai1s and statements nearest in time to tllC e't'cnt expressed bls emotional reaction to 

viewing the uo()seas iufluenced by lJis time in the militnry in the SQuth during 1111: sixties. Were 

his stale of mind to be dispositive of the matte!' here, this Arbitrator would not engage in a 

psycho-semantic dissection of what credibly appears as distress at the display of the noosc. 

While the Arbitrator might yjew tIle nbscnce of incriminating material from Mr. Cl1lhoul1_ nnd 
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the non~productioa of Mr. }{ivem, personally, or by statement, as serving other purposes, they do 

nol O\'cr9QmC n finding thnt the investigation possessed indicia of fairness and objectivity 

sufficient to sntisfy lItis test in this malter. 

5. AI the iuvcstIgntion did Ule "judge" Itb11l[n SubslanUnl evidence or proof (hut the 
employee 'wus guJlt)· ns chnrgcd? 

The Arbitrntor answers this question: "Yes." In the course of the investigation. the 

.Employer obtnined the admission of tbe gric"nnts, Murk Cunn and Terry Cbnpman. Both 

grievants testifil .. d at the hearing and ratified their admissions: Mork Cnnn testified tllnt on 

December l2, 2007, nt appro;dmotcly 6:30 a.m., he had let .mother employee have access to the 

'tloop" (tunnel work area) to tlccess n vnlve. At that time, he saw n Tope, which his direct 

supervisor Wallace Mathes had earlier directed him to remove as a tripping hazard .• lying on Ihe 

floor of the work area. He testified that he then pic.ked it up and fied a noose in it, saying in B 

jokmg manner. "TI.is is for Dick Calhoun, to put him out ofllis misery." He tben tossed the rope 

over !l beam. 111is 1cstimotly is consistent with n photograph taken neur the time the rope was 

tossed, (Er. Ex. 2) showing the rope tied to a rniHng on the upper mezzanine limding, roll under 

IUl access ladder, and arranged over a beam overlooking the shop floor. Mr.Canll's supervisor 

testified that a number of people pass through this urea, Wllich is it pedestrian !rome nrea, 

sometimes hurried1y. as it is 11 shortcut between work sites. This testimony is also consistent 

with a "view~ taken by the Arbitrator. 

\\'[ll1m:c MUlhes testified that on the moming of the incident he asked Murk Cnnn why 

there WflS n ropo hang.ing from the ladder on the mez?..nninc, loosely tOll ching the floor. The rope 

had previous1y been on the mezzanine lcvd above. Mr. Cann told the witness he would 

"practice making a noose" with it. The witness told him 10 put it up wll~ro it belonged or 10 take 

l'~lBol"l1) 
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it down as it wns a tripping huzard. Later, he sow the noose when Rapl111cl Rivera nnd.the day 

sh~ft foremllll encountered him and told llim of the problem. The Arbitrator l!otcs that the noose 

itself, introduced into evidence (Sr. Ex. I) was of the appropriate sizc, shape, constmctioll and 

material to tmmistnkably constitute a lumgmnn's noose to n reasonable perSOJ1. The witness knew 

thnt it would offend others. especially those not part of his ancl COlin's workplace. After 

pitotogmphs \VeTe taken of the noose, it Was laken down, secured, :lnd held as evidence. The 

\VilllCSS tostified thnt Rapltael Rivera took offense, but did not want to make it a crimina! multer. 

When tbe witness told M.llrk Cann tlmt RIvera took offense, Cann replied thut he didn't mean 

ally hano I1nd would apologize." ihe witness testified that Mnrk did try 10 npolog11.e to Rivero 

while trying to preserve his n13cbo image: "He did bis best." ln the course of the apology 

hcwcver., Mr. Conn produced 4 pnge frQm n dictionary (Er. Ex. 3) defining wbat n lInoose" was, 

appnr<mHy to counter the notion that he bad tjed a noose . 

WItness Alv«re~ testified thut there was no dispute that Mark Cann had fashioned n nooSI: 

em the date in question, and llad displayed it in tlle manner alleged. lnthe course of her 

intervic'NS. she found Murk's statement that he had done it flS a joke to poke fun .at nn cIder 

e'luployee, with whom be hud a joking relatiollship, as credible. She found Terry Chapmants 

statement tl1a.t 11C bad initially resisted nssisting l\ofllrk, because their !Supervisor bad asked for the 

Tope to be rcrnow:d as a tripping Jmzard, but blld relented so as to maintain good relations with 

Mark, wl10 was his "1C.1d mllll." credible. Both Mr. Chnpman and Mr. Conn repeated those 

stlttcmcnts at the nrbitmtion Jlcanng. Based upon the symbolism of the noose., Ibe f..cts 

surrounding the event, .and the provisions of the Port's poli~y, I-IR-22, Ms. Ahtaroz 

recommended Mark Cano's termination under Ule authority ofPon policy HR .. J 8 {Jt, tob 6). 

I'abe l!i of:26 
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The Unioll mgued thnt ,.the Port failed 10 show the kinds of factors thllt. for example, 

Washington law, as contained ill ftC \\T. 49.60, would require, and that a police investigation hod 

been pcrfonned concerning this matter, but wns "closed ns insufficient." (It. E:-t 5, tnb S) 

However, the criminal low serves diffcn:::nt purposes than does an employer policy, punishment 

of offenders nnd the protection ot society, versus the preservation of a productive work force, 

and imposes different procedures and standards of p(oof~ thus, comparisons. 10 its outcomes nrc 

not persua.sive. 

The Union also argties that, as Mark Cann testified, Raphnel Rivero had been friends with 

Mr. Cann. but bad bud n rolling Out when ?I.'Ir. Cann bccnma upset with l\k RIvera's supervisor 

for lonnins out II piece of cquipmcmt in violation of company policy. The Union further offered 

evidence that Mr. Rivern hud told another employec that the incident uc::ould be his ticket out of 

here." implying 3n incentive to get MElrk into trouble. TIle Arbitrator finds neithcr of these 

5<!cnnrios of sufficient basis in fnct or interpretation to ovc.:rcomc the weight of the direct 

evidence oftIle ovenl, a submantinJ ponicn of which comes from Mr. Cnnn. The Arbitrator finds 

that on December 12. 2007J grievant Cann performed act~ constituting n violation of the 

Employer's anti-harassm-ent policy. warranting <iiseipline, even substantial discipline. Tho 

ovidence before the terminating authority. and before. tIle Arbitrator, indicates that Mr. Chapman, 

Hk¢wise, on OcceIl;bl!~ 12,2007. performed acts constitUting n violation of the Employer's Ill1ti~ 

hnmssmcnt policy wllrrantil1g discipline. based upon his knowledge of the policy and his tmining 

in its applicntion. but discipline of n Jesser degree becnusc of his more remote pnnicipntioll nnd 

his relationship with his "lend 1nll1l," Mr. Cann. In the. cn~ be did have n choice, albeit not b 

comfortable one. The Arbitrntor mnkcs these fiFldings by whatever stnncDro would be applied, 

ptepondcrancc of rhe evidence, clear.and c{)nvincing evidence, or beyond a reasonable doubt. 
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6. Has tlt-e Em1lloyor n.pp1fcd its rules, onl~"5, Ilnd pcmdtIes even-handedly anti 
wi1hollt !!lscriminlltioll to nit employees?·· ., 

At the hearing, the Union urged n number of examples it cl4imcd SllpPolJed its claim thnt 

the penalty administered to Murk Cnnn was disproportionB1c to that meted out to other allegedly 

sintilnrl)' situatcd employees. Having cxttmincd these examples. the Arbitrator finds that they 

are not sufficient to sllslnin the Un i() n ~s burden or proof upon this nffimmlivc defense. They ~lre 

insufficiently rc:laled tiS to nilturc ond qualhy of behavior, or context. For c:tomplc, one malle( 

involved: the bringing of magic cake (marijuana brownies) into the workplace. Anotller involved 

the possessioll of Cllild pOfllograpby. Another (Price) was not citad under the anti-hnrnssmcnt 

polie).. SOlne bcbavlor occurred before the Employer lllldc.rtook its fonnulntion of a 

comprehensive. policy .regarding harassment. 

The Union mised the Ilrgument that the Employer's truo motive for tcnninatins Mark 

Ornn's employment was Iris vocal. vigorous proJection of Uniw) interests nnd of its members • 

As n shop steward he bad urged the membDI'ship not to approve n collective bargaining 

agrc(!IJ1ent because h represented n two...year extension without including. ndequatc reopener 

language. A Iso, be had vigorously championed tbe cnllsc of on em,pJoyee fuei.ng discipline. S0011 

after his termination, the Port succeeded in firing her. A r~viow of the record indlctues tilm the 

disciplined elllployee \V6S eventually lenninated for \'iolating a Last Cbnnce Agreement 

concerning her absence nnd tardiness. T!H~ Arbitrator finds insufficient basis in th~ record viewed 

as n wllolc to support this argument, especially ns weighed against tbe more direct pI'Qof of tlle 

conduct basing the EmpJo)'er's discipline. 
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• 7. Wns (he degree or dJsdl}UnC ndminlslC)'cd by the Emp[()ycr In Ok particular CllSC 

J"etlsonnbly relnted to (a) the serIousness of the cRlpJoyCC's proven offense nnd (b) Ute 
record of the employee in hIs sorvlcc wUh the EmpID)'cr'? 

rbe Arbitrator answers this question, as to Mark CBnn, "No," 2nd us 10 Terry Chapmnn, 

··Yes." Mark Cnnn had worked for th~ Part fQr twehre yell'l'S prior to his tenninntioll, the Insl 

5'C\'Cn of which he spent as II. Mnin1cnnnc:c Operat.ing Engineer. He held.n Grade 2 Stearn 

Engineer's License from the City ofScnltle, and n CFC recovery card. Witness POllJ .Price 

testified thut Mr. Ctl1111 was n skilled Ilnd reliable w-orker, whb nO history ofpetfomlnnw 

problems. Witness Mnlllcw testifi~d t!lnt other employees.had como f01'\\'tIrd t() Ilsk tbat Mt. 

Cann not be tcnninntcd for a jOke. Witness Alvnrez tcstUied that a supervisor nnmcd Tim Wtny 

had suggested that Mr. Conn had "nice problems," but had later re1rBctcd that statement. 

In discussing (he training module that accompanied HR-22, Mr. Cann testified tbnt he 

took tllC online training two years Ilgo in his work. men. Hcrccognized thDt it presented scenarios 

• oftlbusc, Gnd gave various "do's and don't's!' He took tlle training alone, as an individunl. on 

company time. while facing work-reIn ted d~adUncs. There was a Q&A section to the training, 

• 

but he found lie had no Q&Ns to input, Mr. Cann further testified il)l1t on tho morning of Ille 

C\'cnl1 he bud told his supervisor, Wn]lacc Matbcsl that hc-ltlld tied nooses in ropes at the 

workplace severnl times over the years. Mr. Mathes laughed and said, ttl remember that. J 

thought that might be you. Just pick it (the rope), up." Mr. Calm hnd spellt several Yf:IlJS in the 

Navy and had frequently played with rape, often tying D noose to pass the time. His impression 

of a noose wus not racial. but derived from "Cowboys IU1d Indians." 

The employer was justifiably concerned with an employee's being unaware of, nnd 

failing to take into cons.idenl1ion. the impact ofllis actions as tbey may affcct unknown others in 

his work euvironment and ignoring the order of n supervisor 10 remove .11 trip hazard . 
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• Whi Ie tha Arbitrator has not given mu~h, if [Illy, weight to clnims of the presc!ncc or 

nbscncc of hnlTlls 10 workers in the environment where the noose W"5 displayed, in conoection 

with the commission ofn prohibited nct. he nlay consider that in connection with the discipline 

of the grievnnts. The Arbitmtor is left with tess thun solid impressions of the impacts upon 

Calhoun tmcl RiVera. He is also left with questions about the sincerity of Mr. Clllln's npoloBY to 

Mr. Rivero. A sincere apolog>' 1's cltnrnctcrizcd by tll(~ following: 

RQS\'"(lt-n statement of rogret for having cl1used the hurt nnd damage to the olher person; 

Rcs.poosibilily-an ncceptl1nccofrc:sponsibiJit)' for one's actions. 

R.emedy-a statement of your willingness to tuke action to remedy the situation. 

While tbe Arbitrator wouldn't t:."<pect complete comp]umce witl such n recipe. Mr. Calm's 

apology appeared to fall short. 

In arguing to Jim-it the Arbitrntor's authority to modifytbe penalty in this eaS!:1 the 

employer lms ci1cd Cen1ra.l D1inojs Public Service CQll1onny. lOS LA 372 (1995). In that Cl'ISI1 

tile arbitrntor found tlmt when there is lesser, rathc:r than greater, dispRri1y between whnt pennlty 

the (Irbitrator believed just. and wbut the employer imposed. then the arbitrator should not disturb 

the discipline. As that is not the case bere, the case is distinguished. Likewise distinguished is 

Stockllam Pine Fittings. 1 LA 160 (1945). which arose in a conttxtofll fight betWeen emFloye~ 

resulting in serious injury to both employees •. TIle arbitmtor there wns dghtfitl.ly reluctant to 

distUrb the pennlty ortcrminntion where the employees made deniols of material fncts f such as 

picking up a picce onron pipe during the fight. Where, as here, there is no express limit in the 

language of 111c just ~ausc provision of a colJective bargaining agreement 011 nn arbjlmt(lf's 

ability to consider !he penalty as well as 1be fROI of commission of an offense underlying 

1cnllinlltion, an arbitrutoTwiJ] be considered IlS having thnt ability. 
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The ultimate impression the Arbitrator holds concerning Mr. Cllnn,is that, in this matter, 

he wns more clueless 11mn meisE. Wbile Mark Cann's conduct deserves discipline, even 

substantial discipline, the A,bittator finds that~ on the complete record, tcmtimition was 

CX.CCSslVC, iUld \,-i 1 hout just clluse. This finding is consistent with Federal A\rllltton 

Administl1l.tW11lnd Nilliona'i Air fume CQntrollers Association. 109 LA 699 (1997). There. the 

employee's two.day suspensiOll for displaY.ing: a noose in II prominent portion ortbe workplace 

WflS converted 10 a written admollishmcnt. The Ilrbitrntor there bcUeved that' the grievant 

in1cnded A prank hnd no idea the display would be orFetlsive. TIle ponnlty awarded Ibere, less 

severe tl1.4ln the penalty tIllS Arbittntor is Rwn.Tding, wOs It rcsu.lt of the employee's having 

received nO tmining in diversity, and having made a sincere apology_ WitIt regtrrd to Terry 

Chapman, tile Arbitrotar finds tbat his verbal warning was ~dmfrUstefed wilhjustcnus~. As n 

recommendation ol1ly, the Arbitrator believos it might be productivo for both oftbese. ~mployees 

to relnkc the trnlnillg module, perhaps with mcntoring, and not durin.g work hours. 

CONCLUSION 

Based upon nJI of lIte evidence surrounding the conduct altha Orievalfl, Mark Cann! rile 

traditional tests 'Of just cnu,se for -dlsmpllnc, lIOd bisrecord for work a.nd ¢onduct. the Arbitrator 

finds thnt temlinntion is too hnrsh Il penalty under the circumstances, nnd was not imposed for 

just cause. 

Bnsed upon all of the evidence surrounding the conduct of (he Grievant Terry Chapman I 

the traditionI'd tests of just cause for discipline, his record for w~rk nnd conduct, the Arbitrator 

ftnds tI1Bt n vCIbnl waming is nat too harsh a penalty undof the cireUmSUIllCe8, nnd was imposed 

for just cause. The Arbilmlor will enter nn award consjslcnt witb the above analysis and 

conclusions. 
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• IN THE MATTER OF THE ARBlTRA nON BETWEEN) FMCS CASE NO; 

INTERNATIONAL UNION OF OPERATING 
ENGINEERS, LOCAL 28"5, 

UnrOll, 
nnd 

PORT OF SEATTLE 
Employer 

) 
) 080408-S5fH)j·S 
) 
} ARBITRATOR'S AWARD 
) 
) 
) GRIEV AlVf: 
) MnrltCmm 

Having beard or read and caril!fully rcvjewed the evidence nnd'nrgumcnts in this cose, and 
in ligbt of tile abovu discusslons, FJ>..lCS Grievance No. 080408-55091-8 (Coon) is granted in 
part: 

1. TIle Employer bad just cause to discipline MARK CANN on Febnmry lit 2008, 
consistent with the its anti·hfll'!tssment policy, '"HR .. 22, ItS of 5/16/08" and associllted work rules; 

2. nlt:! Employer did not tenninate MARK CANN for just cause; 

3: Tho Employer snail convert MARK CANN's tenninntion to n twellty (20) day 
suspension witholOt payor other aooruol ofbcnc:fits fot that period. All records, electronic. or 
otherwise. related to this matter shn11 be cOrroclted 10 reflect this change in his emp)Qyment 
status. All references to bis tc.rlllih.,tioD shaU be purged finm all files. Within five days ofthe 
receipt of this awnrd l the Employer shalJ reinstate MARK CANN to the position tlunl1e t,eld at 
the time cOlis termintltion. He sbnU be made whole for any and n1110st wages (with no interest 
thereon) and benefits tbot would have been afforded to hfm with the exception oftllc timc period 
encompassed by the suspension provided in Jtem 3. From any back pay due the Grievnnr, the 
Employer may sub1l'llct an amount equnI to the IOta1 or(l) sums paid the Grievant for 
unemployment compensution as a result of' Imving been unemployed. 011(1 (2) sums earned by U1e 
Grievant as a result ofsubstitute employmcm. IftllC Employor elects to reduce bl1cJcpllY due the 
Grievant ns a .result ofhisluwingbecn paid unemployment compensntio,n~ UJ~ EmpJoyershnIJ 
pay to whatever govcmmc.ntaJ ageney paid unemployment compensation to the Orievnnt an 
amount equal to the amount by wbich t)lC EmpJoyer redllces back pay due the Ori-evant for 
unemployment compeIlsatit)ll paid bim. 

n~e Arbitrator will retain jurisdiction oCtlle present grievance until March .31, 2009, solely to 
resolve disputes regarding the remedy direoted heroin, jf any. If the Arbitmtor is advised by 
tclcpltone ot' oUler means of any dispute regarding the remedy direoted on or before 4:30 p.m. on 
March 31 \ 2009, the Arbitmtof's jurisdiction shall be eXtended for so long as is necessary to 
rcsoJ\te disputes regardiDg tb~ remedy. If the Arbitrator is not advised afthe existence oh 
dispute regarding tbe remedy directed Derein by that time and datcJ the ArbitratOJ"s jurisdictIon 
over this grievance shall then cease. 
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HONORABLE STEVEN C. GONZALEZ 

7 

8 

SUPERIOR COURT OF WASHINGTON FORKING COUNTY 

9 

10 

11 

12 

13 

14 

15 

INTERNATIONAL UNION OF 
OPERATING ENGINEERS, LOCAL 286, 

Plaintiff, 

v. 

PORT OF SEATTLE, 

Defendant. 

16 PORT OF SEATTLE, 

17 

18 

19 

ApplicantIPlaintiff, 

v. 

INTERNATIONAL UNION OF 
20 OPERATING ENGINEERS, AFL-CIO, 

LOCAL 286 and MARK CANN, 
21 

CONSOLIDATED CASES 
NO. 09-2-16679-0 SEA 

POST-HEARING ORDER 

NO. 09-2-10355-1 SEA 

22 

23 

Respondents/Defendants. 

24 III 

25 III 

26 III 
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• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

THIS MATTER came before the Court on the Port of Seattle's (the "Port") Motion to 

Vacate Arbitrator's Award (the "Award") and International Union of Operating Engineers, 

AFL-CIO, Loca1286's and Mark Cann's (collectively, the HUnion") Motion for Summary 

Judgment seeking to enforce the Award. 

The Court has considered both motions, the responses and replies thereto, declarations in 

support thereof, the record agreed to by the parties, the pleadings and files herein, and the 

argument of counsel. The Court being fully advised, it issued its oral opinion on these matters 

on August 3,2009. Now, therefore, the Court reduces its oral opinion to this written order and it 

is hereby ORDERED, ADJUDGED AND DECREED as follows: 

The Port's Motion is GRANTED. The Award, found at pages 00625-650 of the Agreed 

Record, is hereby vacated because it violates Washington's explicit, well-defined, and dominant 
.s.SM..f "J 

public policy prohibiting discrimination in the workplace. The Award was excessively lenient 

given the facts and circumstances of this case and is vacated. 

The Union's Motion is DENIED because the Award is vacated. 

The Court orders the following relief: 

1. The Port must reinstate Mark Cann. The Port has complied with this ordered 

17 relief. Mr. Cann returned to work at the Port on September 22,2009 and has been employed at 

18 the Port since that time. 

19 2. The Port must pay Mr. Cann a total of six months of back pay, for the period of 

20 time six months after his termination until 12 months after his termination. This back pay award 

21 will be calculated at the wage rate Mr. Cann would have received pursuant to the Collective 

22 Bargaining Agreement in place during this six month period. It will be reduced by any amounts 

23 that Mr. Cann received from employment or unemployment insurance during the period six 

24 months after his tennination until 12 months after his termination. 

25 3. Mr. Cann must write a sincere letter of apology to his co-workers_at the Port, 

26 recognizing the inappropriate nature of his conduct and promising that he will never again 

POST ~HEARING ORDER ~ 2 
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1 engage in conduct similar to that which led to his tennination. Mr. Cann has complied with this 

2 ordered relief to the satisfaction of the Port. 

3 4. Within two weeks of his reinstatement, Mr. Cann must attend diversity and anti-

4 harassment training, or, in the alternative, take the Port's diversity and anti-harassment training 

5 module. Mr. Cann has complied with this ordered relief. Mr. Cann completed the Port's 

6 diversity and anti-harassment training the first week that he recommenced work at the Port. 

7 5. For a period of four years from Mr. Cann's reinstatement, any of his acts that the 

8 Port finds, after a reasonable investigation, to be a violation of the Port's anti-harassment policy 

9 will result in Mr. Cann's immediate tennination. Such tennination will be final without any 

10 further process, including any process outlined in any then-effective Collective Bargaining 

11 Agreement between Mr. Cann's union and the Port. 

12 DONEINOPENCOURTthis ~ayof ~~ 
13 

14 

15 

16 

17 

18 

19 

20 

21 

Presented by: 

CAIRNCROSS & HEMPELMANN, P.S. 
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1 

~ 
.-"""O-cooNTY. WASHINGftj{ 

MAR- - 1 2010 
SUPERIOR COURT OLeAf( 

ANOREJONQ 
DePUr( 

HONORABLE STEVEN C. GONZALEZ 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

INTERNATIONAL UNION OF 
OPERATlNG ENG1NEERS, LOCAL 286, 

Plaintiff, 

v. 

PORT OF SEATTLE, 

Defendant 

PORT OF SEATTLE, 

Consolidated Case Nos. 
09-2-16679-0 SEA 

[PBMOSED] ORDER GRANTING 
PLAINTIFF mOE LOCAL 286'S MOTION 
FOR AN AWARD OF REASONABLE 

Petitioner, ATTORNEY FEES, UNDER RCW 
49.48.030 

v. 

ANTHONY D. VNENZIO; 
INTERNATIONAL UNION OF 
OPERATING ENGINEERS, AFL-CIO, 
LOCAL 286 and MARK CANN, 

Respondents. 

This matter came before the Court on PlaintifflUOE Local 286's motion for attorney 

fees. After considering the pleadings f.tled in this matter, the Court hereby rules as follows: 

1. Plaintiff IUOE Local 286'0 motion is GRANTBD.(" I '" (',A 'f s-;; z .. ::. 
I ... ~ 

ORDER GRANTING MOTION FOR FEES _ 1 LAWOFl'la!S 01' 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

flc.:I\~I~.~) ~WOJ'w.. /ls.->, <-{"JO • 

2. 

3. 

.:r vu:>f-, L.c.~ I --tR~ 

.--~~----------~, 

matters,P ntiffruoE~ 

The Port of Seattle shall provide this amount to counsel for ruOE Local 286 

within 30 days of the date of this order. 

It is so ORDERED this __ day of February, 2010. 

he Honorable Steven C. Gonzalez 
King County Superior Court Judge 

Presented by: 

Dmitri Iglitzin, WSBA # 17673 .e.""t.,f-t(.eJ. -(.0 ('ee-. s o>/\c..I,,!-L rea. S' 

Schwerin Campbell Barnard Iglitzin & Lavitt LLP d ~'o'" 
18 W M ~' rr ~J.eA.~ ftl- ~c.. ..... rv..eV\J 

ereer Street, Suite 400 - u 

Seattle, WA 98119 (J... cc.ol!V'vf,...,.,1 e.s -h.t. r-~1Jt)Mf. -rlt.-t.. u.,f\.'" ~ 
206-285-2828 (phone) 
206-378-4132 (""ax) .L """ /l>lV\ e.s-l-.'~ {-Il... ~ (... 

1. ~v':' ~.s l'yII. I . 
_ (l 'b~L I ~~ ~ (..OCAC t ~ 1" 

Terry Roberts, WSBA # 14507 -I <. N"\ .; T:' • 

Staff Attorney V\ot- ~ J,t~ -+0 e'\J oj ~ -ft....t.. ~ (YI.c.-iJeV't.l. 
mOE Local 286 --I-wL 
18 "E" StreetSW (9f- ~ ~~ ~;~ ~ li'1AGt.{'--t, of 
Auburn, WA 98001-5268 J\ l -h' w O\AI i 
253-351-9095x302 M:6>C~-t.'CU\ frovJckJ. H~ ce...\C<A 4. 0-'" 

~ PV"~,'{-~. ~~ .-f1M. Cow- t /40 

Attorneys for PlaintifjlRespondent JUOE Local 286 d.e-J.~ /I:to I ~ .rv ~ """" 

<t"l-- ~wo.il.. \-e..f('€,.~<!fI\.f:rI) -re..~ fob--erfI I ~. 

ORDER GRANTING MOTION FOR FEES - 2 
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