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I. STATEMENT OF INTEREST OF AMICI CURIAE 

Amicus Northwest Workers' Justice Project ("NWJP") is a non­

profit law firm in Portland, Oregon, dedicated to improving the wages and 

working conditions of low wage immigrant and contingent workers in the 

Pacific Northwest. NWJP often represents clients who have migrated to 

and from work in Washington State. NWJP's founder and executive 

director acted as an advisor to Washington lawyers in lobbying for and 

developing Washington's farm labor contractor statute, and for almost 

twenty years was the director of the Farmworker Project of Oregon Legal 

Services, a period overlapping the legislative developments described 

herein. Amicus Oregon Law Center is a non-profit Oregon corporation 

established in 1996 to provide legal services to low-income individuals 

and families in Oregon. As an important part of its mission it engages in 

litigation and legislative.and regulatory advocacy on behalf of farm and 

forestry workers. Amici and our clients are interested in making sure that 

Washington's farm labor contractor statute remains an effective protection 

for farm workers and others who work in both states. 

II. ARGUMENT 

In 1979, after years of inadequate enforcement of its law governing 

farm labor contractors, Oregon established a private right of action 
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allowing workers to recover fixed statutory damages under the statute. 

Amendments to the statute in 1983 reemphasized the importance of 

minimum statutory damages to Oregon's enforcement scheme. Because of 

the similarities and overlap between the workers and farm labor 

contracting issues in the two states, and because Washington modeled its 

Farm Labor Contractor Act on the Oregon act, Washington's statute 

should be interpreted compatibly with the Oregon farm labor contracting 

law. When plaintiffs are awarded statutory damages, fixed statutory 

damages are required under both states' laws. 

A. The Fixed Statutory Damages Provision in Oregon's Farm 
Labor Contracting Law Was Enacted to Protect Workers in 
Response to Inadequacies in Both the Federal Farm Labor 
Contracting Law and the Pre-1979 Oregon Law. 

In 1985, the Washington legislature established a private right of 

action authorizing workers to recover damages for violations by farm and 

forestry labor contractors of the Farm Labor Contractor Act ("FLCA"). 

FLCA's legislative history is replete with references to Oregon's adoption 

of a private right of action, enacted six years earlier. Because the 1985 

FLCA amendments were modeled on Oregon's statute and linked to 

Oregon's experience with farm labor contractors and its own legislative 

response, amici offer this explanation of the Oregon labor contractor 
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statute and its damages provision as additional context for understanding 

the purposes and intent ofFLCA. 

A law regulating farm labor contractors had been in effect in 

Oregon since the 1950s. As originally enacted, the Oregon law proved 

ineffectual because enforcement was limited to criminal prosecution by 

district attorneys or bureaucratic action by the Oregon Bureau of Labor 

(now the Bureau ofLabor and Industries). In 1979, proponents of the 

private right of action that would become law later that year pointed out 

the shortcomings of the former regime. The director of the farmworker 

program of Oregon Legal Services (the predecessor of amicus Oregon 

Law Center) testified in favor of the bill that established the private right 

of action: 

HB 2419 proposes to give the existing law some teeth. The 
current law is weak on enforcement and what sanctions it 
does contain are not being utilized in large part. I have 
spoken with the offices of several District Attorneys and 
the Attorney General and could not come up with any 
criminal prosecutions for violations of the Act. From my 
our [sic] experience and conversations with others around 
the state, I have uncovered literally hundreds of violations 
of the Act. These violations have resulted in the economic 
exploitation of thousands of farm workers in Oregon. The 
Act was designed to protect them from this, but as it 
currently stands it isn't accomplishing its purpose. This 
proposed legislation propose[s] as an alternative 
enforcement tool statutory damages which would be 
available to the aggrieved worker. It is a self-help bill. The 
worker will not be dependent on government to right the 
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wrong. He or she would have a right of action to pursue the 
remedy. 

Appendix at 26 (Hearing on House Bill2419, House Labor Committee 

(March 14, 1979), Exhibit B, Testimony of Dick Ginsburg) (emphasis 

added).1 

A federal statute at the time also purported to regulate labor 

contractors. Like the then-current Oregon law, the federal Farm Labor 

Contractor Registration Act ("FLCRA") had shortcomings that rendered it 

ineffective in policing the misconduct by contractors that was rampant in 

Oregon. These shortcomings included the exemption of most local 

recruitment, the failure to cover forestry contractors, and lackluster 

enforcement by the United States Department of Labor. 

To address these and other inadequacies in FLCRA and the pre-

1979 Oregon farm labor contracting law, House Bill2419 was enacted in 

1979. Or. Laws 1979, ch. 883, § 3 (codified at ORS § 658.453). The new 

act ushered in a "private attorney general" scheme to check the behavior 

of farm labor contractors. For the first time, workers themselves had the 

right to sue to redress violations of the statute and deter the abuses and 

unlawful conduct of farm labor contractors.2 The purpose of the law was 

1 Oregon legislative materials are set forth in the Appendix. 
2 The underlying substantive requirements for contractors were 

obtaining a state license and giving prospective workers accurate 
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not merely to compensate farm workers but to provide a remedy to address 

the inadequate public prosecutorial resources and the generally ineffective 

federal law. See Appendix at 17 & 26 (Hearing on House Bills 2419 & 

2420, House Labor Committee (Mar. 14 1979), Exhibit B, Testimony of 

Dick Ginsburg). 

Minimum statutory damages, as an alternative to actual damages, 

were a crucial element of Oregon's new farm labor contracting law. If a 

victim of a statutory violation could recover no more in damages than he 

or she could prove in monetizable losses, proponents feared that workers 

would have insufficient motivation to bring the suits that the legislature 

was relying on to deter misconduct. Appendix at 33 (Hearing on House 

Bill 2420, Senate Committee on Labor, Consumer & Business Affairs 

(June 8, 1979), Exhibit C, Remarks ofRep. Kafoury). These minimum 

statutory damages were effectuated under Oregon's new law by using the 

remedial language "or $500, whichever amount is greater." Or. Laws 

1979, ch. 883, § 3. 

House Bill2420 was the companion bill to House Bill2419. It 

covered misrepresentations concerning all work, not just farm work. It, 

too, sought to add minimum statutory damages, using the language, "or 

$500, whichever is greater." Appendix at 35 (House Bill2420 (Enrolled), 

disclosures about the work. 
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1979 Session). At a legislative hearing where the two bills were discussed 

together, a proponent of both bills emphasized the reason for minimum 

statutory damages of $5003
: 

The bill would give him the option of asking for the $500 
provided in the statute as an alternative to seeking recovery 
for actual losses. The worker could elect the larger of the 
two amounts .... 

Statutory damages would allow a minimum $500 recovery 
in all cases . ... 

The existing statute does not have much deterrent effect in 
cases where actual damages are small; many times a suit 
will not even be filed. With workers in the lower income 
brackets, such as farmworkers, this kind of exploitation is 
common. A minimum damages provision would 
encourage aggrieved individuals to pursue their cases and 
thereby increase the deterrent effect of the law. 

Appendix at 24-25 (Hearing on House Bill 2420, House Committee on 

Labor (March 14, 1979), Exhibit B, written testimony of Anita Paulsen 

and Dick Ginsburg at 1-2) (emphasis added). 

The contrary view, that damages should be limited to pecuniary 

losses, was also aired in the legislature. Under the contrary view, to 

recover $500 or any other amount, a worker would need to prove in every 

case, in addition to a violation of the statute, what were in effect 

3 Although this testimony was offered in support of HB 2420, it 
was given at a joint hearing on both bills; given the similarity of language, 
the legislature must have understood that the purpose of the two nearly 
identical remedial proposals was the same. 
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consequential damages. Tapes of the Senate hearing are inaudible, but 

from the minutes: 

***SENATOR WINGARD felt that in most law it says 
"up to $500" and he didn't remember seeing a floor rather 
than a ceiling. MS. PAULSEN said there are instances 
where it is a flat amount, although she couldn't state one at 
this time. She thought the $500 would be better because it 
would be difficult for an individual to prove actual 
damages*** 

* * * SENATOR HANLON understood that $500 was the 
least amount a worker could collect and 
REPRESENTATIVE KAFOURY agreed, if the claim was 
sustained and deceptive representation was proven. 

***SENATOR HANLON asked if they would oppose an 
amendment to limit the amount to not more than the 
actual damages suffered. 

***REPRESENTATIVE KAFOURYpointed out that is 
the problem they are trying to correct. When it is actual 
damages and a matter of a bus ticket the person doesn't go 
to court and there are a few noted people in her area who 
continually misrepresent the conditions but they can't get 
the workers to file charges because they can't take the time 
from work. Last year there were about nine complaints 
filed with the Bureau of Labor. 

Appendix at 31-33 (Hearing on House Bill 2420, Senate Committee on 

Labor, Consumer, and Business Affairs (June 8, 1979), Exhibit C, Minutes 

at 3-5) (emphasis added). 

The Oregon Legislative Assembly rejected this contrary view and 

opted for minimum statutory damages, which remain in the labor-

contractor statute to this day. That regulatory approach is entirely 
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consistent with the nature of the systemic ills that the legislature intended 

to address. It recognizes that the harms caused by violations of the labor 

contractor statute can become significant in the aggregate even if they are 

small and difficult to prove individually. The legislature manifestly 

expected minimum damages to serve as a deterrent to contractors, 

especially when combined with the private attorney general scheme it 

created in House Bill2419. 

B. The 1983 Amendments to Oregon's Farm Labor Contracting 
Law Further Established the Importance of Fixed, Minimum 
Statutory Damages Under the Oregon Law. 

By 1982, it became patently clear that the federal remedies 

provided by FLCRA failed to protect farm workers. On September 28, 

1982, the United States House of Representatives, after receiving 

extensive testimony about the continued abuses committed by farm labor 

contractors, issued a report that stated: 

The committee has concluded, as a result of direct evidence, that 
the farm labor contractor registration act [FLCRA], []has failed to 
reverse the historical pattern of abuse and exploitation of migrant 
and seasonal farm workers and that a completely new approach 
must be advanced. 

House Report No. 97-885, H.R. REP. 97-885, 3, 1982 U.S.C.C.A.N. 4547, 

4549, 1982 WL 25163, 3. 

Against that backdrop, and given the identified inadequacies of 

FLCRA, in 1983, the Oregon Legislative Assembly amended Oregon's 
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farm labor contractor act in three significant ways to provide additional 

state law protections for farm workers. It broadened coverage of forestry 

labor contractors under the statute, and required that they obtain a special 

endorsement. Or. Laws 1983 ch. 654, §§ 2 & 3 (codified at 

ORS § 658.405 & .417). It created a right to minimum damages of $500 in 

actions for injunctive relief brought against forestry contractors, which 

action could be brought by "any person," including other forestry 

contractors. Id. § 9 (codified at ORS § 658.475). It also increased the $500 

minimum statutory damages available to workers in actions against all 

farm labor contractors to $1,000. Id. § 7 (codified at ORS § 658.453(4)). 

Each of these provisions originated in Senate Bill 525. By 1983 the 

remedy of minimum statutory damages was well established and not 

questioned. 

Indeed, the importance of the minimum statutory damages 

provision in the Oregon statute was reaffirmed in the debate over the 

provision authorizing licensed reforestation labor contractors to sue to 

enjoin unlicensed persons from acting as contractors. The licensed 

contractors insisted that being able to recover minimum statutory damages 

should be an integral part of the enforcement scheme. If they were going 

to play an important role in enforcement (because no increase in resources 

for bureaucratic enforcement was being proposed) they needed sufficient 
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incentive. The contractors' representative testified that minimum statutory 

damages were needed to "break even" on their efforts. Appendix at 3 8 & 

44 (Hearing on Senate Bill 525, Senate Committee on Labor (May 11, 

1983), Exhibit D -Testimony of Gerry Mackie, Northwest Forest Workers 

Association).4 

C. The Fixed Statutory Damages Provisions in Oregon's and 
Washington's Farm Labor Contracting Laws Should Be 
Interpreted Harmoniously for the Protection of Farm Workers 
in Both States, Particularly Given that Washington's Law Was 
Expressly Modeled on Oregon's Law. 

Oregon and Washington are similar in their geography, growing 

seasons, crops, climate, and culture. The types of work regulated by FLCA 

and its Oregon counterpart are very much alike. Often, that work is even 

performed by the same people, who migrate between the two states to earn 

their livelihood. 

This is simply a fact of economic life. There is not enough 

permanent, non-seasonal, well-paid work to enable most farm and forestry 

workers to make a living without migrating. Farm and forest labor 

4 Licensed forestry contractors took this position, and the legislature 
accepted it, even though proving actual losses would presumably be far easier for 
them than for plaintiff workers. See ORS § 658.475 (provides minimum 
damages in injunctive suits brought by "any ... person"). 
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contracting is an inherently interstate business. This was so in the years 

when the critical amendments to FLCA and the Oregon act were being 

passed, and it remains so today. 

The briefing submitted by the parties to this Court notes that 

Oregon Legal Services testified before the Washington Legislature at a 

1984 public hearing in Vancouver. (Pltfs.-Appellants' Brf. at 19-20). OLS 

took on that advocacy in hearings that resulted in the 1985 FLCA 

amendments because it recognized that the problems facing their farm 

worker clients did not end at the Oregon-Washington border. The same 

clients frequently traveled to and from Washington, not as a choice, but 

out of necessity to provide for their families, and they needed equivalent 

protections in both states. The certified question now before this Court 

involves the same issue and presents the same concerns. The workers need 

equivalent protections in both states, as provided in these parallel statutes. 

Any dilution ofthe protections that FLCA affords to Washington workers, 

including clients of amici, would affect their well-being in Oregon as well. 

III. CONCLUSION 

Washington's and Oregon's farm labor contracting laws, including 

the fixed statutory damages provisions in the two statutes, should be read 

harmoniously, consistent with the legislative history of the 1985 FLCA 

amendments and the absence of any expressed intent on the part of the 
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1 

Washington 'Legislature to take Washington ltrll dlfferent directioh. 

Oregon has made a legfslatlve judgment that ln farm labor contracting, 

where damages can be sman by ttadltlonal measures, offeotive 

enforcement of Its Jaw depends on mJnlmurn statutory damages) using the 

language 1'or statutory dm_nages of$1,000, whichever amount ls gteater/' 

The Washington Legislature, after studying the Oregon farm labor 

.co11traoting laW1 adopted remedial provisions using the very similar 

Ian~age 11or s_tatutocy damages offive ht.mdred doJJars per plain~iffper 

violation, whichever is greater.)! Tnterpr~ting thts FLCA provis1on in a ' ' 

manner consistent wlth the Oregon aot on which it was modeled wlll keep 

crucial pmteotJons in place to help prevent abuses in the future, 

RESPECTFULLY SUBMITTED this lOth day of Apri\,.2012. 
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ArthurBchtn!dt, 
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0050 

0141 

HB 2419 & 2420 - Farm Labor Bills Tape 9 - Side 2 

HOUSE COMMITTEE ON LABOR 

March 14, 1979 1:30 P.M. Hearing Room E 

Members present: Representative Jim Chrest, Chairman 
Representative Bill Rogers, Vice Chairman 
Representative Eldon Johnson 
Representative Gretchen Kafoury 
Representative Al Riebel 

Staff Present: 

Witnesses: 

Representative Max Rijken 
Representative George Starr 

Mike Kopetski, Administrator 
Ellen'scheidel, Assistant 

Anita Paulsen, Oregon Legal Service, Legislative 
coordinator 
Dick Ginsburg, Director, Farmworker Office 
N~ncy Fries, Milton-Freewater, or~gon 
Mary Friesen, Pendleton, Ore9on 
Juanita Coleman, Hermiston, oregon 
Jeff Manly, North Bend, Oregon 
Rev. Frank J. Knusel, Archdiocese of.Portland 
Seferina Deleon, oregon Legal Services, Ontario, 
Portland 
Jesus R, Lopez, Oregon Legal Services, Forest Grove, 
Oregon 
Daniel Garza, Forest Grove Oregon 
David Silva, Portland, Oregon 

Chairman Chrest called the House Labor Committee to Order. 

HB 2419 & 2420 - Farm Labor Bills . 
Rep, Kafoury told~he comm~ttee how important she feels these bills 
are. She related there are probably over 100,000 workers in the 
state who fall under the category of seasonal or migrant workers. 

Anita Paulsen spoke for the Oregon Legal Services in support of the 
the bill. Her written testimony is marked Exhibit "A" as pertains 
to HB 2419. 

Rep. Johnson asked Ms. Paulsen who she represented and explain 
something about the organization bo understand better her reason 
for interest. Dick Ginsburg responded to Rep. Johnson. He stated 
there were many cases of violatlons of current state Act covering 
farm labor contractors. Ms. Paulsen commented that recurring 
problems are reported to the legislation committee of legal services. 
Client's councils are made up of individuals who have been legal 
services clients or because they are low income are eligible to be 
legal services clients. The corporation operates off federal grants. 
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House Labor Committee 
3/14/79 
Page 2 

0235 Mr. Ginsburg explained what a farm labor contractor was and his 
responsibility to the worker and farmer. He stated the existing 
law in the state is widely violated. He has seen hundreds of 
violations of the law with the las·t year. The law is not enforced. 
This bill would pu·l: some teeth into the law and not actually change 
the existing law. The federal farm labor act does not cover 
Oregon's need. He wants farm labor contractors registered under 
the Oregon law rather than federal law. 

0319 Rep. Starr that any reference to "crew leader" is deleted from the 
law. He asked if that were replaced with another term. Mr. Ginsburg 
stated current law refers to "crew leaders 11 by exempting them from 
coverage. They are the type of people who are exploiting workers 
now and who should be covered. He feels that strengthening this law 
would require farm labor contractors to treat an alien equal t;o a 
domestic worker. If the ch~nce of exploitation of an alien is 
removed then the domestic worker becomes just as attractive an 
employee as the alien. 

0363 Rep. ·Rogers asked how many contractors had caused problems. 
Mr. Ginsburg stated that in his five years in this work he has seen 
less than 5% of the contractors who have not been in violation. 

Rep. Rogers asked Ms. Paulsen if there would be any objection to· 
amending the bill to state that the prevailing side would not have 
to pay the court fees. She replied that the workers come to 
Legal Services because they have no money and it would be hard on 
them to find the money to pay for t.he costs of a lost. case. She 
said perhaps that the amendment would state attorney's fees and t:he 
discr~tion of the court to determine if the plaintiff were to pay. 
She stated the Legal Service Organizaio~ is trying to encourage the 
private bar to intercede on behalf of the workers, not generate 
business for the Organization lawyers. 

0716 Rep. Starr served notice to the committee that when the bill was 
dealt wi·th again he would have a number of amendments. 

0722 ?B 2420 - Mis~eEresent.ation to far.:m .worke·r by 9~~~c~to:!: 

Mr. Dick Ginsburg presented written testimony which is marked 
Exhibit "B" and supports the bill. 

0730 Ms. Nancy Fries appeared to testify in behalf of the bill. She 
has been working with migrant workers for four years in Milton­
F'reewater. There have been several instances in her area where the 
contractor has left the families without means of transportation, 
and without means of support. People in farm work are not 
receptive to welfare and are reluctant to take state help. In 
some cases t.he workers are required to pay rent to the labor board 
even though the farmer is already paying the rent. In other words 1 

the contractor is being paid of rent by both the farmer and the 
worker. She reported other instances where the worker was getting 
"ripped off" by the contractor. She stated there are some 
contractors who use "muscle" when opposed. 
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House Labor Committee 
3/14/79 
Page 3 

. I 0874 Ms. Fries described a labor contractor at the request of 
Rep. Johnson. He contracts with a farmer to bring laborers to 
harvest crops, and brings sometimes 60 people either by bus or 
by t.heir own transportation. She feels the best contractor has 
them come up from Texas or elsewhere by ·their own means and 
thereby does not have as big. a hold on them as if they came 
by bus. The contractor receives pay over and above (she has 
hear they receive $100 per pe:r:son) for his part in bringing 
the laborers. They· will sometimes then charge the worker for 
different services which the farmer may have already provided, 
but the worker is unaware of this. 'l'he farmer can either pay 
the workers direc·tly or he can pay the contractor who then takes 
care of the worker. She test:l.fied that when the farmer pays the 
contractor then the worker many times does not receive the money 
or very little of it. 

092 3 Juanita Col email, a former farm laborer, testified in support of 
the bill. She stated that a major complaint of farm labor workers 
is that a contractor, after hiring and agreeing to pay them, will 
sometimes fail· on his promises and leave the area. This problem 
was evident when she was employed in farm labor and is st~.11 
evident t.oday. She felt t:he contractor shoul:d be required to put 
in writing the conditions of work and the wages to be received 
before any con·tracting is done, All workers should have the right 
to file h1gal action against any contractor for failing to be 
licensedr for not posting notices, and for any discrimination. 
An employer should be fined if he uses an unH.censed contractor, 
and the unlicensed contractor should also be fined. 

1000 Mary Friesen stated she has not worked the farm labor for several 
years. However, the complaints she hears remain the same, She 
supports the bill for the. same reason as previously stated. 

1078 Mr. Jeff Manly, North Bend, Director of the Southwest Oregon 
Community Action, Inc., testified in support c:>f the hill. He 
stc'\'t:ed he wc.mted to discuss the Weyerheauser Corp, · and big timber 
companies. The Weyerheauser Corp. contracts with the labor 
contractor to get the trees planted. The contractor recruits the 
workers illegally in Mexico. Gene:t·ally toward the end of their 
con"l::ract they are taken into the comnmn.i.ties and a tip is given 
to the Federal Government and they are arrested. It seems to 
happen just before payday. Of the 112 interviews he has conducted, 
99 people were owed money for the work they had done. 'Phe interviews 
were done in the jails. The workers were always paid by the 
contractor and nev·er by the company. He told the committee of an 
ins·t:;ance where workers were put up six to a motel room and each 
worker was charged the entire amount of the motel cost.. He stated 
he could document that statement and at the request of the Chairman 
agreed to furnish the committee .with the documents. There are 
only three contractors that he knows;·of. 
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1253 Rev. Frank Knusel, in charge of the Spanish speaking for the 
·.1 Diocese of Wes·tern Oregon, spoke in support of the bill. Most 

of the things he was going to bring out have already been said. 
He has never seen a notice of bonds posted in any camp or a 
written statement of agreement of payment. 

1368 Rep. Rogers asked Hev. Knusel if laws could realistically be enacted 
to stop this abuse, He replied he does no·t feel this bill will solve 
all the problems, but this will put some teeth into the law. 

1385 Rep. Chrest asked Bob Steen to have the Labor Com:.missioner' s of:f.ice 
supply the committee with a list of all the licensed labor contractors 
in the state. The list is marked Exhibit "C". 

1418 Seferina Deleon also testified in support of the bill. Her 
testj.mony is marked Exhibit "D". 

1489 Rep. Rogers requested that ·the staff follow up with Seferina Deleon 
to get applicable data, names and details, and check with the 
Department of Revenue to see if there were taxes withheld and not 
turned in. How do farm labor contractors account for the money 
on his own income tax? 

1502 Ms.Deleon read into the record testimony in support of HB 2419 
and HB 2420 by Amanda Valero. This testimony is marked Exhibtt "E". 

1532 Jesus Lopez and Daniel Garza, both from Washington Co., testified 
in support for the bill. Both have been farm workers. Mr .. Lopez 
interpreted for Mr. Garza and stated everything has been said by 
previous testimony. 

Mr. Ignacio Alatorre of Mt. Angel stated he had been a farm worker 
al his life and has had problems with different contractors who many 
times take advan·tage of the workers. 

1699 Mr. David Silva presented written testimony in support of the bill 
and cited a few incidents of abuse of farm workers. His testimony 
is marked Exhibit "F". 

There being no .further business, the meeting adjourned. 

Respectfully submitted, 

Ellen Scheidel 

The following were unable to testify, but their testimony is made 
a part of the minutes: 

Bill Fitzgerald- AFL-CIO, Exhibit "G". 
George Stevens- Oregon State Grange, Exhibit "H". 
Rob Hukari -Hood River, Exhibit "I". 
Clayton Patrick- Oregon Trial Lawyers Assn., Exhibit "J 11

• 
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OREGON I.JEGAL SEHVICES Co 

March 13, 1979 

Central Office 
2328 NOI.HI.JWEST l:iVERETT ST. 

POIHLAND, OREGON 9'7210 

* PHONE 223-7!i02 

· TO: 1Ioi1se Commi·ttee on Labor 

FROM: AnH.a Paulsen, Legislative Coordinator 
Dick Ginsburg, Director, Farmworker Office 

RE: ~eatimony in Support of HB 2419 

House Iaoor Qmn:lttee 
3/14/79 - E:xhibit "A" 
l-1}3 2419 ... Q420 
l?resented b~ Ore. ~Al ~~. 

· 'd..fYt!.!J-eS 

Both of us work for Oregon r,egal Seryices; .A~ita as Legislative 

coordinator, and Dick as Director of OLSC's Farmworker Office. OLSC 

··is a legal a:i.d organization serving Oregon's low income rural populati.on • 

. OLSC has 11 branch offices th:r:oughou1: ·the state. Today we are representing 

the Oregon State Clients Council. 1rhe Council i.s an organiza:t.ion con­

;s:i:sting of o.r.sc cl.ients and persons eligible to be OLSC clients. 

oregon presently has a 141 regulating farm labor cc.).nt:.ractors· 

(see ORS q58.405 and 658.991). It requires farm la]::ror contractors to 

be licensed by the LabOl." Conmtissioner, carry vehicle inEmJ:"ance, post 

a bond to guarantee payment of workers and growers who advanc(-'! the 

contractor money and make disclosures to worke1:s :tn written form of 

the terms and conditions of employment. 

The proposed 'legislation would keep iltt.act the provisions of 

curre11t law, though it would rework them to p.r.·ovide workers with 

.better protections. It would require farm labor contractors violating 

the Act to pay s·tatutory damages t.o· wol~kers. Growers using unlicensed 

contractors would also be liable to workers for similar damages. 

currently, the only sanctions in the law are criminal that are seldom 

~n~orced. 'l1he Labor· Commissioner presently can suspend or revoke the 

license of a contractor who doE~sn' t comply with the law. 
21 
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'I'E!STIMONY OF ANITA PAULSEN AND DICI< GINSBURG IN SUPPORT OF HB 2419 
PAGE 2 ' 

The proposed legislation would preserve the. exemption from the 

Act for individual gl::owers who recruit workers for their own operations.· 

'J.lhe current exemption for "crewleaders," pE!rsons who travel with 

the workers and supervise the work for the·growers, would be deleted 

as would the exemption for permanent employes of growers and those 

recruiting workers for day~haul operations. 

,The bond amount is increased from a blanket $5,000 to $7,500 

~or crews of 25 workers or less and $15,000 for all others. Provisions 

are added to allow part-year licensing(&nd bonding) for.persons who 

pperate as contractors only on·a seasonal basis. Additionally, the 

tabor Commissioner will have the authority to reduce the bond 

tequirements for contractors who have had no claims filed against 

them for three years. 

The bill would requlre contractors to appoint the Labor Commissioner 

as their agent for purposes of accepting service of process of claims 

.filed under the farm labor contractor statute. 

The temporary licensing provisions would be eliminated. 

All written disclosures made to the worker would have to be in 

the· language of the worker. 

The hill contains an emergency claue to allow it to take effect 

upon passage. 
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OREGON I.JEGAL SERVICES Cc 

March 13, 1979 

Central Office 
2328 NORT11W6ST llVI:RHf ST. 

PORTLAND, OREGON 972'10 

* 
PHONE 2?.3-7502 

TO: House Comm:i ttee on Labor 

Ii'ROM: Ani·ta Paulsen, Legislati.ve Coordinator 
Dick Ginsburg, Director Farmworke:r. Office 

RE: Testimony in support of liB 2420 

WHA'l' TH:El BILL DOES -·-

Hou.se labor Connd:ttee 
3/l.4/79 .... Exhibit "Bu 
HB 2419·~2420 
l?;~;e~e,nted by O,r,•e, · lf;l<J~l. ei~;r;yi.ce$ 

(;f>a:J.e..s 

This bill gives a worker a right of action for $500 as an 
alternative to the right, provided under current law, to collect 
adtual damages suffered as a consequence of false or deceptive 
representations, false advertising or false pretenses used to 
.induce the WOJ:ker to change his or her place of employment. The 
bill also provides for the recovery of other appropriate damages 
in such cases. 

For example: An employed worker is reclrui·ted to take a new 
job. The.worker is promised terms and conditions that make the 
new job look attractive and induce the worker to leave his or her 
former employer. If the represen·t.ations turn ou·t to be false and 
the job is not as described, the worker may suffer a loss of income 
or benefits. •rhe worker may also have incurred travel and moving 
expenses. 

Current law would permit him to recover these losses. 
if the job the worker left. was temporary, or it the worker 
a low-income bracket, actual provable d6llll\ages may be small 
worker will not be able to recover much for the wrong done 

However, 
is in 
so the 
him. 

The bill would give him the option of asking for the $500 
provided in the statute as an alternative to seeking recovery for 
actual losses. The worker could elect the larger of.the two amounts. 
The worker would also have the right to recover all other appropriate 
damages under this bill. 

A worker may no·t: be able ·t:o show large financial losses as a 
result of an employe.r:' s rec:t:·uitment representations. For ex.~mple, if 
the worker could not afford to hire a moving company, he might: not be 
able to recover t.he value of his or her own labor in moving, nor could 
he recover for the inconvenience and disruption caused by the move. 
s·tatutory damages would allow a minimum $500 recovery in all cases. 
':Phis is .still not a large amount of money, but it would give the 
worker something to helf in getting settled again. 
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. TESTIMONY OF ANITA PAULSEN AND DICK GINSBURG! IN SUPPOR'.r OF HB 2420 
PAGE 2 

The existin<:J statute does not have much deterr.rent effec·t in 
cases where actual damages are small; many times a .suit will not 
even be filed. With workers in the lower income brackets, such as 
farmworkers, this kind of exploitation is common. A minimum 
damages providison would encourage aggrieved :l.ndividuals to pursue 
their cases and thereby increase the deterreent effect of the law. 
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.· ·.· .. • 

,. •' 

·. · ··.· . ·Good afte-rnoon~ My name is Dick Ginsburg. I am the director of 
. :. ·.:.:·:·:"the FarmworkeJ; Office of Oregon Legal Services. We are funded by the 

. : .i ,;,~ational Legal Services Corporation to provide legal services to i;'faJt'.m"" 
· · .. ··' .. ~ .. :-.=workers in o:,cegon. I have been involved in this work for five yea:rs .... 

·:·:·.:··And have an· intimate knowledge of the problems of fa:J:'mworkers. 
; ~ r '• ' 

:· :·· .. .. ·. ··.: .... The bill in· front ·of the comm:Lttee would amend the Oregon Farm 
.· . ·.· .. :.Labor Contrac.tor 1\,ct. Farm Labor Contractors are the middlepersons 

·.: ·.=.,. .. ;..'in· 'the fartn ·labor business. rphey are the link between .the grower who 
.. ..: , .n$~dl';1 lab,qr a11-d speaks no Spanish and the worker who needs work and . 

· ... ·:<speaks .no English... trhey are the biggest exploi t~rs. ox· farmworkers and. 
. . .. :· o .. :ft~J;l che~b: the growers ~$ well. This legislature has already recog-
. ·.: :· n~zeq tp~.ir' evil .by'enacting to a Farm Labor Cont~actor Act.. . · . .· ':.. . . 

. ·_:<.·': ... · . · H~ B.~. 2419 proposes to give the existing law some. tee.th. 'l'he cur.-
. · . .' .. :·rent :Caw. is. weak on enforcement and what sanctions it does contain are·. 

':.-· ::-: .. <'.,n~t·beihg:utilized in large ·part. I have spoken with the offices of.·'.· 
·. · '.:· ::>. ... sevei'al District 'Attorneys and the Attorney. General and could not co~~· 
.' ·~ ·.: up: with any qd.minal prosecutions for viol.atlons of the Act. From . . . 

. ..... >: .. :.my. our experi~nc~ and conversations with others around ·the s.tate, I 
......... ·.ha:ve uncovered.'.literally hundreds of violations of the Act. These 

·· :,·.:·.violations 'have· resulted in the. eco.iupmic exploitation of thous1;1.nds 
· .... : ; .. :·: :q~·. ·farmworke'XS· ·in· oregon. The Act was designed . to prote'ct . them from 

\ · ... , .. "this, ~u~ .a·s· it .cuJ;rently stands it ian '·t accomplishing its purp9se .. 
· . ::·This· proposed.. legislation propose as an alternative enforcement tool 

: . . st~t.uatory damages wh±ch would be available to the aggreived worker. 
~ I~·~s a· s~lf-halp bill. T~e worker will not be ~ependent on government 

·.: ... to.-:~ight ·the wrong. He or she would have a rigl).t of action to pursue. · 
".->:.the :remedy. · Tl:ie adqed expense to the State· treasury will be ·negligible. 
. . ~ . ' . 

. .I would now like to go through ::the sections of the hili·. 

· ··.. ·Section. On~ .changes some of· the definitions. The tel:m Farm Labor. 
·.·· .... C~ntrac:tor .is only slightly changed. It makes it clear that anything 
· ·::· the. contractor receives of value for services rendered can· be a fee 

·and thu~·bring coverage of ·the law. E~empted from coverage are persons 
·.:·' .. .'~ho personally recru'it the'ir own labor. · · . · · · 

, . The exemption for "crewleader.s" is deleted. This e~emptions ·in 
·· ··:··.:·the current statute guts it. It is these people who are termed crf_!w­
.. ·.·· .. :.:le~ders· who are the labor contractors who exploit the workers, ... . . . 

The exemption of those recruiting for dayhaul work is eliminated .. 
'l'he chance for abuse exists here as with any other recruitment. 

The definition of covered employment should include the ·t.:Qir>.ning 
· · 

1 ax-1d pruning of trees and the prep·aration of the land for .:t•eforestation. 

.. . Section ·r~ro ha.s ·only minor changes in language which do not change 
· ·the: ·substance of current law. · 

.. ' .. 
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·· .': ·: P.~ge 2 .... : . ·.·. . . 
: . '. ·' ·t' : ' 

. ·;: . . . .. section 'rhree eliminates the reference to temporary licenses 
· , .. · .wll.;i.ch are deleted .elsewhere in the bill. '1'he 13ur~)au of Labor has 

/·. stopped issu.ing temporary licenses. Also temporary licenses lack · 
:·'·.':'the safe·-guards of permanent J.icenses~·such as the bottom. 
'' ' 

, .. · · .:' ·. Section Four provides changes in the information the applicant 
.· · .. :.:;_,: for a ·license mus·t provide ·to the labor commissioner. Both temr)or..: .. 
. ·' ary .and permanent addresses would be .required plus informatlor1 on 

·~vehicles ~sed in the applicant's operations. The applicant would 
... · .·. ~lso have. to report to the Commissioner o.f any previous revoca-

, ·.tions, denials,. etc., of Farm Labor Contractor licenses, not just: 
·· ... ·. ·. ~~hose· in the three prior years·. The amount o:f the bond which the 

· ... · . ·.: applicant must post to guarantee payment of the wages of the· employ­
. , ·. ee~. of' th~: contra·ctor and the repayment of moneys .advanced the con-

. · ·:. ·:. ::: .. trac:::tor by the grower is raised to $7 50 0 for SJ~aller crews ~nd · 

. :.·. ··.': ..... $15,000· fo.r larger crews. The current amount ~s $5000. This inad-

,, 

:, 

.. ·.,. · .. equate. The Labol;' Commissioner is given the discretion to lower· this ·· 
,. ... :· .. ,.·. amount if ~be appiioant has ope:r:ated for three years· without having· . 

· ... ··.··,'a. claim file~. a~ainst him or· her. · .. 
. ·:.:···/ . 
: . .. The cop tractor is presently required to post a notice .of the bond.':. 

· . · .. ·and the address of· Labor Commissioner a·t the work.s.ite. The bill · 
. · .... ::···.-would :r.equir~·.·th'i.s. disclosure to be in the language of the parson 

· · · .... :·r:e·c:r:uited. · · · 

section Five provides that any person may make ·a complaint · . 
. ·against a farm .labor contractor and that the Labor Commissioner. shall . 

. :.investigate wi~hirt:a reasonable period of time. Inherent is this 
·_- ).dea of re.aso~.able::·period of time would be the Heasonal nature of 
· work being pe.JJformed by the contractor and persons he or she has 

· .: ·.recruited. · · 

: .. 

An applicant for a license would have to'name the Labor Commissiqp~r 
or·as his ·or her agent for service of process for purposes of accep- . · 

·._.ting serv.ice .. of process ~n c.:i,vil suits brough·t against the contract.or· · 
· , pursuant to thia Ac·t. 'l'his is very important since contractprs are . 

seldom in one place very long and a·re notorious :for evadi~g· service •. 

' .. ,• Section Six makes minor changes in language and does not effec't 
the substanc.e of· the cUl':rent law.· '• • I 

Section seven would require the contractor'to dlsclose to the 
workers recruited the name and -address of the owner of the oper.ati~ns 
whex·e the workers will be laboring. 'rhis would be in addition to the 
present written disclosure requirements. Also, the .disclosures would 
have to be in the language of the workers being recruited. 

Section Eight adds as an additional basis for the Labor ·commis­
s~oner to revoke, suspend or refuse to renew the lict~nse of a contrac-tor 
the manne:):' in which the j,ndiv.idual. has operated as a contractor. 
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The prohibition against retaliation against aggroived employees 
1 

.'. is: expanded to include cases where the employee has discussed :i.nquir-... · 
: ... :· .ed .about· or consulted an attorney or agency. The work "or 11 shou~~l .·· :.· 
·. ··':'.be inserted in line 16 on page 15 before the word consulted. · ···· 

\ . . . . . ~ . . . 

. Section Ten provides for the statuatory damages. A I1abor Con-
·.·... ·tractor who so operated without a license would be liable to the .. 1 

·>·employee involved in the amount of $50'0. 
·: 

; . . .. A contractor who v:l.olate the requirement to post a notice · 
. :.:.·.detailing the bond of the contractor· would be liable to the worlq::r: · 

:' · involved in the amount of $250. 

: : · ·. A" contractor who fails to make the disclosures required by 
. . :. ·:.::· .. concerning the terms and conditions of employment would be liable· 

·· ·. · ·."·. t·o the worker for $500 'for each term or condition not disclosed. :. . . 

' I' '• ' 

. . 

' .'· 
• :<1. 

···.. Any person using the services of an unlicensed farm labor con-
. · · ".··.·tractor woulc,'l' be liable to the worker involved in tht:! amo\lnt of $750.: ... 

' .. 

·. ::.:::'·Thie provision is a key part of ·the bill. It provides compliance. · .:·< 
.. · . ·with the a.ct by the contractor by making it harder for the unlic.ense¢1 · ·· · · 

· .. · ::.·,contractor ·to find work. The burden on :the grower is minimal. All · · .. 
. . · .···-: \' he or she need do is ask ·to see the contractor 1 s license. Such· a: : · 

· .. :·:, · cont.;ractor could easily become li.censed at any office or the Oregon :.· 
. ;· Emp16yment service. · 

'.;' 

Any pers.on retaliating against an aggreived·worker who is 
asserting his·or her rights would be liable to the worker for $1000. 

. The aggreived worker is given the right of action to collect 
·. :.:the statuatciry amounts providec'l. He could aLso collect attorney's . 

. . fees. This prqvision is importan·c since the a~nount involved are. smal~ · · 
· · ·.' G!.nd there must be some encouragement to the attorney to take the .. case 

... : ... and 'tor the worker to bring the act~on with the knowledge· that the 
. recovery will not all 99 the attorney i' 

The statute of limitations provide should be deleted. The 
···~Oregon statutes.on limitations of actions would cover the rights 

:· · .. · ... ·provided in this· bill. 
.. · 
.. , · In summary, this legislation would greatly .e.nhaiwe the complianqe · 

.. ·.with' the current law, which is now widely violated. It would go far 
·· · to limit ·the exploitation of a class of workers who are at· the bottom 

:··of the economic ladder. And it would do this without· providing· for 
:more goVernment o£ added costs to the state. · 

··: · Thank you vr;;ry much. 

:, 
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·. ·,)'~:,' . ' .. ' 

::- · : :>:.:... : . Good Aft~x:n·<;~on. My name is Dick Ginsburg. .l ·am the director 
, . . '~:· .. :·<::·of .. the Far.mworker Office of oregon Legal Services. We are funded .. 

; .. ·;-:·.';:i.:.·by' th.e. N~ti.on'a1 Legal ·services Corporation t.o provide lega.'l ·services · 
.. :·-.: ... ::·>'\:·:to fa.tmworker·f? .. iti.~.\)regon. I have been invcHved in t~is work. for Hve 

.. · ::·.· ... ;.:~ .. ::•.years. ':And 1'.\·aye. an intimate knowledge of the prob~ems of the farm-
.· ·. · :·: ... ·;:··workers. · · 

~· . : ·. 'i :·:··. ::~ • ••. ': • ' .. 

· · .: .. :.·.:--; ·. ,. .·.H • .B~ 2420 ·.would expand the statuatory damages provi~ion of the . :.<>r :.<?regen 'Fa~r EmpJ.oyment Practices Act to provide for minimum. statua-
.. : ~···<· . .-·: ... tory· dama;ges in the amou~t o:f $500 as an alternative :remedy to actual · 

·. ·· .. · ,.:.:::'·, ·.dal'!lages ·suffered.. Many workers, especially farmwo:rkers, are r~ecrui ted · 
.. :· .. : ... ::.·:·-eo .·:employment through the use of 'misrepresentations: such mist·epre- . 
. . : ·.· .:·."··sen:~ati~ns are wide spread with farmworkers. ' . 

,: ', /,• ' ' I o 'I' .', o' 

. · · .. · . ...-<:.>~,:·· : ... : : · The.' ?W'rkers· go to a .lot of trouble to travel to ·the area of. .t~,e · · . 
, ·.:. ·:.····new .job:·: but· because· they are poor, they don't make actual ~~penditures . 

·: ..... :.· <·:':'./S·~Ch a~ .h.i.ring a mo.ving C"JOnipany. Their recovery under the curre'nt' Act ... 
. · .. · . .'/ .. · .. ··would ·be. 'minimal as. would the Act's de·terent effect in ·such circum- · , :. 
· ::. ·. : ..... :.:::st:·i\~oes·~.; .' The .'al'te:~;nat.iv:e of a $500 stat\la:tory. C\mo!lnt. woul<i ¢ure:' ·this 

, :::)'Y~'1;}{Jep~ ·.::.: ' >. ' , ' •. , , : , . • ··. 

'', ·. 
,I,", ' ' ' ' 

. : ... ' ': ... : .•'' ,'• ,·, : .. ... 
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Labor> Consumer and 
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Page 3 

Tape 31 - 1 

084 Father Frank Knusel, Director in Charge of the Spanish-speaking 
area of western part of Oregon, living in Cornelius, explained his duties 
and his work in the labor camps in western Oregon. Many of the people 
that would be covered are those that do not know what their rights are. 
They will be told living conditions and salaries are much better than 
they are when they get to Oregon. · 

104 REPRESENTATIVE GRETCHEN KAFOtmY and REPRESENTATIVE BILL RODGERS 
appeared together in support of HOUSE BILL 2t~2 0. 

L """'!'WI ....... ., .. t 

109 SENATOR GROENER asked if these conditions prevailed in their 
areas and SENATOR RODGERS noted they did not exist in his area. REPRE­
SENG.'ATIVE KAFOURY noted that House Bill 2419 was the companion bill to 
HB .?._4?.9, however it has been re"Ierrea to'" i::ne Senate:;.: Agricult:ure Cormnittee. 
HB~ relates to the tree planter's situation. --

113 SENATOR WINGARD wondered how they arrived at $500. REPRESENTA~ 
T.IVE RODGERS noted it was an arbitrary figure and he had no strong feeling 
about it one way or the other. SENATOR WINGARD was concerned that there 
are times when someone does this intentionally and the amount of flagrant 
violation, and he wanted to know what the real problem is, because usually 
a penalty will be in degrees, not a flat $500. REPRESENTATIVE KAFOURY 
pointed out that the penalty is $500 or whichever. REPRESENTATIVE RODGERS 
felt there was a lid. SENATOR WINGARD wanted to be sure they were 
satisfied that $500 is not overburdensome. MS. PAULSEN felt the wording 
of the statute is deceptive. There has to be some proof of serious 
misrepresentation. SENATOR WINGARD wanted to know how they would prove 
this and what the law says must be done to be misrepresentation. MS. 
PAULSEN gave an example of moving from a long distance, leaving a job 
and finding the job and the salary are not what they were promised. 

124 SENATOR WINGARD wanted to know what steps the person would 
go through to file a claim. MS. PAULSEN felt it could be handled i.n 
small claims court if an individual was sophisticated enough to handle 
it that way. REPRESENTATIVE RODGERS pointed out a court action is 
involved. SENATOR WINGARD felt that in most law it says "up to $500" 
and he didn't remember seeing a floor rather than a ceiling. MS. PAULSEN 
said there are instances where it is a flat amount, although she couldn't 
state one at this time. She thought the $500 would be better because it 
would be difficult for an individual to prove actual damages. SENATOR 
WINGARD wondered about the worker that went from one field to another 
to make more money and then finds out they can't make more money. REP­
RESENIATIVE KAFOURY didn't feel there could be any recovery unless the 
person was induced there by some action of the employer. REPRESENTATIVE 
RODGERS added that if there were no damages, there could be no award. 
Before there can be a cause of act~rpn, there must be a damage sustained. 
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135 SENATOR WINGARD found that the language he was concru1ed about 
had been deleted, but was not clear in the printed bill. 

138 SENATOR TROW asked what was prohibited in section 1, (1), 
where it speaks of persons injured in ORS 659.210. REPRESEN~TIVE 
KAFOURY noted that was the Civil Rights Statute that also contains the 
farm labor contractor. That is why it is relevant to this and includes 
persons, firms, companies, corporations, associations or agents of the 
association. SENATOR TROW wondered what was prohibited. SENATOR 
GROENER read that statute. 

144 SENATOR HANLON understood that $500 was the least amount a 
worker could collect and REPRESENTATIVE KAFOURY agreed, if the claim 
was sustained and deceptive representation was proven. SENATOR }~NLON 
wonder-ed about the employer who sends a recruiter across the border to 
bring a bus load of workers in and REPRESENTATIVE RAl''OUR.Y noted the 
employer was not liable, the recruiter would be liable. SENATOR HANLON 
changed to the employer bringing them up and all the people decide they 
were unduly influenced, induced or persuaded and the job isn't repre~ 
sented properly as to what it is to be and if they prove expenses of 
$100 or $150, they can collect $500 each. REPRESENTATIVE KAFOURY re­
pU.ed that it would have to be proven that they were induced to come 
here. SENATOR HANLON didn't think there was any provision for them to 
collect less than $500. 

150 REPRESENTATIVE RODGERS pointed out that this comes about from 
those few cases where this does happen and people suffer these losses. 
This isn't an overworked factor as far as they can determine. It would 
have to be a flagrant violation and a small amount is usually tnvolved. 
Present law says the person can recover reasonable attorney's fees, but 
many times the attorney 1 s fees are higher than the a~>Jard. Subsection 
(2), is an amendment put in :l.n the House. Under existing statute, lf 
a farmer is accused and goes to court to defend themself and win, the 
farmer might have been better off to pay the $250 claim because the 
attorney 1 s fee nl.l:iy be $1,000 and the fanner could get nothing. Under 
this new language, if it is adopted, the farmer would be entitled to 
get attorney's fees and costs also. That is the trade-off in the bill 
for getting the floor in because if the farmer won, the farmer could 
get attorney 1 s fees as the court would award and co'l.trt costs. SENATOR 
WINGARD noted it didnrt say they have to be awarded and REPRESENTATIVE 
KAFOURY agreed, but now, they can't recover at all. REPRESENTATIVE 
RODGERS pointed out that most existing statutes allm11 attorney's fees 
to the plaintiff or pt"Cvailing party and this is the language that is 
allowed, so the court will have the discretion to allow this and it is 
going to be allowed if it is a legitimate case 

H$3 SENATOR HANLON asked if they would oppose an amendment to limit 
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the amount to not more than the actual damages suffered. REPRESENTATIVE 
I<AFOURY pc:>ir1ted out that is the problem they a-re trying to correct. 
When il: i.s actual damages and a matter of a bus.!ticket the person doesn 1t 
go to court and there are a few noted people in her at·ea who continually 
misrepresent the conditions but they can't get the workers to file 
charges because they can't take the time from work. last year there 
were about nine complaints filed with the Bureau of Labor. SENA1•oR 
HANLON felt if it were changed to $500 there will be more compla:lnts. 
REPRESENTATIVE RODGERS thought subsection (2), which was added in the 
House, will be the controlling factor, as far as stopping anything that 

rould be frivolous, because the attorney for the plaintiff is going to 
have to be aware that if they go in and lose> it will cost them money. 
Right now it doesn't cost them anything but time. MS. PAULSEN pointed 
out that 659.121 is the statute that provides a base llmit. 

171. SENATOR GROENF.R noted there were other statutes that related 
to fraudulent employment practices, but this is one where a person would 
have to travel to charge deceptive advertising and he didn't feel $500 
was excessive as far as this bill was concerned. 

174 SENATOR vliNGARD was concerned about the language i.n li.ne 5 
which says "induced, influenced or persuaded 11

• SENA'tOR 'mOW pointed 
out that was not the operative language. 'I'hat is in the statute it 
refers to. 

177 SENATOR HANLON said he wouldn 1t support the bill. He could 
see a person bringing a busload of strawberry pickers up and they will 
charge misrepresentation and the employer will deny it and the court 
will awa:rd each person $500 and i't could destroy a man's wlioie insti~ 
tut:ion. 

179 SENATOR GROENER didn't think labor was imported for straw­
berries. He thought this applies to the Mexican-Amer.ican and perhaps 
the wetback that is induced to come up for good wages and living condi~ 
lions. Rl!~FRESENTATIVE RODGERS noted it was aimed at the fc:n:m labor con­
tractor. REPRESENTATIVE KAFOURY pointed out that the ni.ne· cases that 
were filed were w:lth the Bureau of Labo1· and she had no idea how many 
received wrong :I.nformation that did not file. SENATOR HANLON understood 
the problem but he didn't think the grower could handle these sums of 
money. 

186 REPRESENTATIVE RODGERS mentioned the amendments in the bill 
were his) with the concurrence of REPRESENTATIVE KAFOURY, and he thought 
this was perhaps a philosophical thing. They went into a gre:~ t amount 
of detail and are convinced there are some problems. He is concerned 
about the frivolous kind of suit a~~ right now the farmer has no pro­
tection. l't:lght now, if the suit described by SENATOR HANLON were brought 
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CHAP'ffiR ... ,,,, ... ,.u••••••••••••••u•••••••••••• 

ANACI' 

Relating to damages for deceptive representations in employment; amending ORS 659.220. 

Be It Enai.Ud by the People of the State of Oregon: 

Section 1. ORS659.220is amended to read: . 
659.220. (1) Any [wo'*man] worker of this state, or any [wonmum] worker of another state, who 

is influenced, induced or persuaded to engage with any persons mentioned in ORS 659.210, through 
or by means of any of the things prohibited in that statute, shall have a right of action for: 

(a) Recovery of all da.tnages sustained in consequence of the false or deceptive representations, 
false advertisina and false pretenses used to induce [him] the worker to change [!tis] tbe worker's 
place of employment against any persons, corporations, companies, or associations, directly or 
indirectly causing such damages[. In addition to all actual damages SJI(:h workman may have 
sustained, he is entitled to recovel], or $500, whichever Is gNater; and 

(b) Such reasonable attorney fees as the court fixes, to be taxed as costs in any judgment 
recovered. 

(2) In any action brought under this section, the court may allow the prevailing party costs and 
reasonable attorney fees. 
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261 CHAIRPERSON HENDRIKSEN opened Public Hearing SB 525 

~te Bill p25 - relating to for~~abor contractors 

265 PATRICIA WLODARCZYK, Extern on Senator HENDRIKSEN 1s staff, from UofO. 
was .called to the witness tabla, HENDRIKSEN n9ted that the orginal bill as 
drafted had a great deal of controversy and concern and WLODARCZYK had worked 
with the various parties that were concerned and substantial amendments have 
been prepared, and a hand engrossed version of amendments were before the 
committee, .and stated WLODARCZYK had done the legal work and drafting. EXHIBIT J 

277 PATRICIA WLODARCZYK appeared before the committee and presented 
prepiired coll'D'llents, marked .f.XHIBIT C. WLODARCZYK explained that a group of 
people includi.ng Or.egon Legal Services, W11lamette Valley Ill'D'lligration Project 
Bureau of Labor, met several times to discuss objections that the bill raised 
and began presenti.ng prepare~ comments. SEE ~HI BIT J & K (me~R 1 ai ni ng 

. amendments and hand marked COP1 of sa 525· amendments) 

354 ·Senator HOUCK asked about the addition fee fo·r reforestation license, 
WLODARCZYK sai.d the $80 fee ·replaced the current $20 fee, HOUCK asked why 
tlie increase, WLODARCZYK said the question would be.-better put to the supporters 

·of t~e bill, but as she understood the rationale· it was an extra act on the 
pa:rt.of t~e reforestatton contractors so that tnere would be available to 
BOLl a list of peop'le only i'n reforestatio'n, and only in farm labor which is 
tmportant to the people worki.ng in each area, s·ne was·n 1t sure about the dollar 
amount. · 

375 Senato·y• HEN.DRI'KSEN satd in response to HOUCK's question and added that 
the Bureau or Gerry Macki:e may· want to add to her connnents, that it was in 
part to create a fund' for en'forcement. 

381 ·WLODARCZYK said there were discussion about earmarki.ng the license 
fee tnoney for enforcement but the bi'll does not do thts specif·ically~ 

386 WLODARCZYK continued presenti'ng EXHIBlT C, 

J.a]~ 12~·A 

025 Senator HOUCK asked what form of certt'fied payroll would the bill 
requt.ret WLODARCZYK said as she understood tb.i's, it would be ce·rtification 
on wages paid, that the s·ureau would make rules regarding th·is requirement. 

052 Senator HANNON asked for cl ari fica t·i on, saying that he understood 
11 regular farnJers. don•t have to provi.de Workers Compensation, but reforestation 
contractor~ would" WLODARCZYK sai'd a 11·regular farmer would be required to 
proy.i.de wo-rk.ers compensati9n under present law, the reason that the section 
needs to P.e addede to reforestatton is that as worke·rs compensation presently 
wo·rks, you go up the chain until you fi'nd someone liable, and often in 
reforestatibn that person ts tl:ie Federal Gove·rnment, whicfl can 1t. be held 

. ltaole due to s:overei.gn i:ssues, so if tlie contractor is gone the worker .has 
nownere to. go wi tf:i th.i s , •• 

067 Senator HANNON asked if this applied strtctly to the contractor to 
provtde wo·rR.ers compensaUon now in j1!'forestatton, he was trying to understand 
what the bill would do, that this was new language. . 
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) 072 WLODARCZYK said it wou"ld apply to contractors, yes because the whole 
act applies to contractors~ that contractors who work in.reforestation regarless 
of their business form~ and business form ·was a key to why the section was 
being added there are exempted from workers compensation if they form the 
"right business entHi', partnerships, and one purpose of the b·ill is to 
require those people regardless of ·businc~ss entity to have workers compensation, 
and said Mr~ Mackie wou"ld talk about some the various ways that contractors 
"get out) legally, of workers compensation, and because the Federal Government 
is immune the ha rdsh ·; p goes back on the worker 11

• 

088 Senator HOUCK asked if there was anything in the ORS that sets out 
the length of pay period. WLODARCZYK said this would be up to ru\!making 
and one of the thi.ngs the COmmissioner would be required to do, and understood 
BOLl already had a certified payroll system that is required for public contracts 
for the BOLI will use that as a form for requi'Y'in.g others to do so. 

097 HOUCK said that her earlier statement on certified payroll, caused no 
problem for. him, other th·an i.f other payroll 1 aws· r.egardi ng frequency of pay 
were affected. 

126 Senator MC COY asked regarding Section 7 if it were possible to 
enforce this sect·ion, to make this kine! of a prohibition. 

129 WLODARCZYK said the issue had been raised as to how you would enforce 
such a prohibition and thought it could fairly be said that in the present 
law there is not an effective way to enforce this, that it was partly a conceptual 
statement that 11 they should not be doing this, and in fact it is in their best 
interest to no do that, because it is possible to default contractors for 
operating without a license, it points out the risk" 

147 GERRY MACKlE, of North West forest Workers Association appeared before 
.the conmittee and presented prepared testimony marked EXHIBIT 0, in support 
of SB 525. 

214 Senator HOUCK asked about the Workers compensation comment regarding 
Macki.e 1s testimony. MACKIE said there was a long history of being exempt from 
Workers Compensation and then being ·subject, so it's a long politically grueling 
history that he hoped was far behind-us. 

225 Senator HENDRl.KSEN said that cooperatives were for some time exempt 
and this is not settled. HOUCK stated that although We was high in cost, it 
was a definate advantage to an employer from the liability standpoint. 

239 MACKIE sa·id "there is no fanatic like a converted sinner and Roscoe 
Caron, Presi.dent of Hoedads strongly supports that position,"and MACKIE agreed 
with HOUCK. 

258 Senator HENDRIKSEN asked MACKIE to elaborate upon his comments regat'ding 
him being visited by an "enforcer", Senator MCCOY noted this also, HENDRIKSEN 
said MAC I< IE was not referr·i ng to the Bureau. 

263 MACKIE said he had been chasing after contractors who he thought and 
considered 11 highly unscrupulous" and ·have been sending formal complaints to 
var·ious federal and state agencies a"~ under the present statute any person 
can make a complaint to the Bureau oflabor, he made a complaint against 
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271 three separate contractors, three seperate complaints, and these 
were submitted to the Bureau and the Bureau took act·! ori, and not'ifi ed the 
pa.rtihs · that there was a complaint against them, and on February 1, 1983 
he was a1one in his office and a 11 fel1ow came .. by to tell me that it was a 
dangerous wor·ld, and you never know what is going to happen to you and ,it 1s 
always wise to mind your own business 1 and not get involved in other 1s affairs 11

• 

W\CKIE said that he didn 1 t enjoy this, but a threat is a threat, but if 
someone is go·lng to do something, they don 1 t give you a calling card fh•st. 

290 MACKIE stated that this was not the first threat issued over the 
1 as t few years. 

292 Senator MC COY noted in the last paragraph of MACKIE testimonyl 
given the extent of abuse in reforestation, 11 how widespread is that 11

• 

296 MACKIE sa·fd 'It was impossible to accurately quantify because there 
is ho quantitative data upon which to base a judgement, but 11 it ·is w·idespread, 
'it's huge, 25,30,50%, it's gotten worse in .the 'last 2 or 3 years 11

• MACKIE 
said he had said in 1981 that if the trend contfnued they would experience 
dtsso'lutions, and certainly have, but didn•t want to say how much 11We have 
shrunk, but be assured it's more· than 50% 1 ~ • 

315 MACKIE added that the curre.nt statute d·idn 't cover .farmers or owners 
of forest land~ and there is no i·ntention of putting any burden on the farmer 
what so ever and 1'f the farmers re·ps see something that they believe affects 
th.em, he was wi·n ing to work wHh them to make sure the farmers are not affected. 

. . 
328 HENDRI.KSEN noted that she had .. given a copy of' amendments to Don Schellenberg 
·oregon Farm Bureau Fe.deration, and Schellenberg d·tdn 1t have any prob'lems w'tth 
the amendments~ but had said be would review them more closely and get back 
to Senator Hendr·i ksen, but HENDRIKSEN noted that Mr. GOULET was in the hearing. 

MACK.lE submitted .background information to support testimony, marked 
EX~IBIT E 

333 ROSCOE CARON, P.resident. The Hoedads ~ rnc. a worker owned reforestation 
contracting based tn Eugene, appeared .before the ~olT.D11ittee in support of ;i[3. .. .fi.Z[, 
and presented testimony marked EXHIBIT F, and noted this was ·their lOth year of 
busine£s. ------

365 Senator W.YERS asked the CI:IAIR about corrnnents made by Patric·ia WLODARCZYK 
of taking out referrences to undocumented workers. 

371 HENDRIKSEN said that as orginally introduced, the Hispanic community 
was very irrate about it because 'i.t h.ad a lot of employer sanct'ions, and the 
tntent was not to incourage qtscrimination against Hispanic but were informed 
by' tbe H·ispanic community. HENDRIKSEN said the odgina1 la.nguage regarding 
employe.r sanctions was an effort to stem the use of undocumented workers, who 
are parttc.ularly vulnerable to ~age exploitation, which destroys the local 
tree planting_ groups~ who can compete with wage explo'ltation, who are paying 
fai:rly) but l:lispantc communtty was concern as it was their belief that it would 
lead to dtscriminatton against Hispanics in general, because the contractors 
would tben not hire anybody that was Hispanic~ and did not want to have any 
di:scrtnri.natton, whether intended or not, i.n a sptrtt of compromi.se changes were 
made, an.d compl1)nented WLODA'RCZYK: o~~9=ne e-Ffo-rts ~ade for the aoove menti'oned c~anges 



\ 

j 

.)t.l'lf\1 t. I...UI•U•I.lll r..t. Ul~ Lf\DVt\ 

May 11, 1983 · 
Tape 127-A 
Page 7 

399 . HENDRIKSEN noted that the Hispanic community opposed the division 
of farm license and reforestation license, and in a spirit of compromise 
deletions· were made, that there had been a lot of giv'e and take. 

417 · HENDRIKSEN stated that in her last communication with Willamette 
Valley Irrmi·gration .Project, they no longer objected to the birl ,'had requested 
Anita Paulson to be at the hearing, to answer questions as she also represented 
Hispanic workers. 

433 Senator HOUCK noted reference to the Service Contract Act in printed 
bill and asked for more. information on the Act. HENDRIKSEN explained, 
this as similar to Davis-Bacon, MACKIE· said that it was for all Forest Service 
contracts, but it was weaker than Davis-Bacon. · 

454 HOUCK asked "why the notation to 11other 1aws 11 • MACKIE said this was 
used in case the job is a Davis Bacon law, or tn case "we ever achieve prevailing 
wage on state forest· land in the future 11

• 

456 HOUCK asked about 11State laws 11
, MACKIE said this referred to minimum 

wage and ov~rtime· state law. 

465 MACKIE added that 11 it seems excessive in some respects but we were 
talking about many people in the w.ork force have no knowledge about what 
ther.e remedies are, at least less knowledge that tfle average employment 
situation 11 • · · 

477 . CARON emphasi.z.ed for the colmli.ttee that the reforestation sector 
at times resembles the 11wi1d .west 11

, there are abuses. fJOi ng on 11 out there 
that people just simply·do not know about, there are stories that could be 
to'l d that would upset you greatly, .at ttmes i:t has occured to us that maybe 
nobody cares, the Hoedads have been in the business quite awhile, and seen 
a lot happen 

Tape i26-B 

010 and probab.l y know more about the indus try than anyone e 1 se ~ this side 
of·the Rockies, and have bid on over 525 contracts and intend to successfully 
complete another j25 contracts but wea~. going to need your ne1 p because 
tt 1s very nasty outthere. 11

· 

014 HENDRlKSEN said that the bi:ll was part of an effort for basic survival 
of an industry, a local industry. 

015 Senator WYERS told of an example ·of a cltent of his brother who'was 
involved tn reforestatton, that the case was·unrelated to reforestation, however 
was related tnd1~rectly as i't was a racial inddent, an American citi.zen of 
Mextcan ansestry and after release from jail j it was learned that someone was 
hired to ktll htm~ and was never seen stnce, tne point be·fng that there are 
11 Wi ld west 11 1 i.ke thi.ngs gotng on. · 

027 HENRIKSEN noted that many of her consti.uents are i.n reforestati.on 
she bad heard conti.nui.ng stortes of s.uch tbtngs that are very shocking, and 
als.o heard state agendes have to deal wi:th ·contractors that a-re not'orious · 
for wage exploitation, and undocumented wor·kers are totally at the mercy of 
sucfl unscrupu 1 ous. contractors. but stressed SB 525 was· an effort to protect 
the wage structure i'n the i'ndustry. 40 
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Tll:.C:lTIMONY Of GERRY MAGKH~ ON SB525 

tiJind the Modern Slave 'r:t-ade 11 ----....... ---~--·-

Massive. and horrifying J.a.bo1• abuae has eome ·bo dominate 1•eforesta.tion 
in .Oi•egon. Much o.t' this abuse ia related to the exploia.tion of undocumented 
mig1•n.nta, who are del:i.berately imported or sought out, by tmec:t"Upu:Lous 
employers in order to procure a workforce that is not practica.lly able to 
pursue wage claims and other r:J.ghts. 

Eutployers know that wage law enforcement 1s for the most part predicated 
on employee complaint. They know that th~ punishement for not paying 
wa.ges, if ca.ught, is merely to pay wages hga.lly due (and occassionnlly 
a small penalty). Only the dumbest wage cheaters are debr::t•red,. 

I,abor nbuso in reforestation is not occassional or isolated. An Oregon 
!Jegal. Services s:ttorney ia quoted in the Roseburg Nevrs-Review ( 1 /6/82) as 
m.tying, 11 'l'he paid worker :l.a the exception 1•ather than the rule. Though 
there are mar).y honest, well-qua.lit'ied contractors who do ptay their wo1•kel'S, 
it is. the unscrupulous oompa.n:las that are getting the majority of the 
work. 11 Another says, 11 Tbeae men are J.iv·ing :Ln an environment of' slavery. 
They are held in remote mountai.n ifOrkpla.ces under ·threat oi' violence, 
deporta:tion, and/or deser·tion. 11 Those assessments are a.ccurate~ not 
exaggerated. No1• is reforestation economiC'..a.lly 'ilulignif:l.ca.nt-·-we are 
ta.lking about millions of dollars of wage exploi.tation and thousands of 
abused workers. Oregon should not tolerate this modern slave trade. 

The damages are manifold and severe. Foreign na tiona.ls are cruelly 
abused·and exploited. Honest contractors a.re destroyed by unfair competition. 
Domestic workers suffer depressed wagest and are displaced. 

If anyone does not believe our contention that the exploHat:i.on is 
_massive, 1: am prepared to recite a list of abuses. 

(For exatnple, let us take 11 Mr·. X11 a prominent reforestation contractor. 
Many bad things are said abou·l.i Mr. X 1s huge and outrageous operatiorll following 
are only the ,SQ~trtabl.e allegations. 

--Seven different business names · 
--.300 to 500 workers a year, almost all illegal 
--F'ired oi tizen workers because .they were ci.t::l.zens 
--Refused medical care to·worker with broken back. left in camp thrae weeks 
-"Sixty yea.r old man seriously injured and untreated 
..... Abandoned entire crew~ including aerioualy injured worker 
--Represented itself' as a small bus:l.nElss concern, whan it was not 
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--Affidavits swearing supply of phony identification to workers 
--Dozens of INS raidp; 220 apprehensions in 1980 
-~Mean length of stay in country before apprehension--four weeks 
--14 year old worker in January 1983 
- .. Wins work easily, even in depressed cor1traot market 
--Office accidentally burned on verge of USDOL audit 
--Pays all wage claims. 

Remember, that is only what is documentable. There are do~ens of small, 
unlicensed contractors engaging in various forms of abuse. There are 
at least a dozen large, licensed contractors who could not withstand 
minimum scrutiny, and more who are committing less outrageous but 
nevertheless substantial violations of the law.) · 

\>le believe statutory improvements will help reduce abuse. However. it 
is important to emphasize that a large part of the problem is the fact 
that the State Wage and Hour Division is seriously underfunded. §ix 
investigators (or eight depending on how you count) administer and enforce 
Oregon 1 s la,.,rs relat:lng to wages, hours • working oondi tions, child labor, 
prevailing wage, wage disputes, employment agencies. farm labor contractors 
and treeplanting contractors, in a state with a population of 2.6 million. 
We urge interested members of the Labor Committee to seek a higher priority 
for this budget. 

The bill version before you today is the result of extensive 
negotiation and compromise among interested parties. The provis:l.ons 
have already been explained. Following are our views on some major 
points. 

(T.he bill before us today proposes no new penalties f?r'knowing employme~ 
of illegal aliens, nor does it alter the existing statutory prohibition. 
1t is our understanding that discussion of that prohibition will take 
plaoe in a separate proooeding. If it is discussed today, we would like 
to re·turn to the subject. \ole consider that prohibition essential, and 
would be forced to oppose !!1il bill proposing its abolition.) 

We think that .2..e.r.tified payrQll wi.ll be an excellent wage enforcement 
tool. The contractor submits payroll records on a periodic basis swearing 
under penalty of perjury that the payroll is true. 'Ibis will be burdensome 
on us, but we are willing to assume the burden. Details should be left 
to rulernaklng. 'tle do not agree with the argument that certified payroll 
would betray essential competitive data. He have no fear of' exposing our 
payroll records to public scrutiny. 

Workers' compensatiqn. A slight majority of' our members strongly 
supports this provision; a large minority strongly opposes it; there£o~e 
our Association is neutral. The provision is in the bill a.s'·a courtesy 
to the Associated Reforestation Contractors. 

43 
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The expanded nrivate r .. !.~ht of actiol'l; a.lloi'I'S a penalty award for a 
few salient violations. There are numerous unlicensed contractors; the 
Bureau of Labor will never have the resources to chase these violators. 
We cannot af'f'o:rd to enjoin these persons unless we have a. reasonable chance 
of breaking even on our efforts. 

Given the extent of abuse in reforestation i'l'e think it is justifiable 
to make violation of certain duties and prohibi-tions a misdemeanor. 
In another committee, we are seeking. to include labor contracting under 
the racketeering statute. As one who has been visited by an "enforcer'' 
r certall1ly think this is appropriate. 

We are glad to answer any questions. 

##II 
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