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COURT OF APPEALS, 

DIVISION III 

OF THE STATE OF WASHINGTON 

FOURTH MEMORIAL CHURCH, a non-profit Washington 
corporation, d/b/a RIVERVIEW BIBLE CAMP, 

Petitioner, 

v. 

GAVIN J. CREGAN, a married man, 

Respondent. 

PETITIONER'S SUPPLEMENT TO MOTION 

FOR DISCRETIONARY REVIEW 

MATTHEW T. RIES 
WSBA#29407 
STAMPER RUBENS, P .S. 
720 West Boone, Suite 200 
Spokane, WA 99201 
(509) 326-4800 
Attorneys for Petitioner 
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RECEIVED 

SEP 2 0 2010 

SUPERIOR COURT, SPOKANE COUNTY, WASIDNGTON 

GAVIN J. CREGAN, a manied man, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

FOURTH MEMORlAL CHURCH, a non-profit ) 
Washington corporation, d/b/a RIVERVIEW ) 
BIBLE CAMP, ) 

) 
Defendant, ) 

) 
FOURTH MEMORIAL CHURCH, a non-profit ) 
Washington corporation, d/b/a RIVERVIEW · ) 
BIBLE CAMP, ) 

) 
Third Party Plaintiff, ) 

) 
vs. ) 

) 
BEATS & RHYTHMS, a Washington ) 
corporation, ) 

) 
Third-Party Defendant. ) 

NO. 10-2-00572-7 

PLAINTIFF'S MOTION FOR 
PARTIAL SUMMARY IDDGMENT 
STRIKING AFFIRMATIVE 
DEFENSE OF IMMUNITY 

COMES NOW the above-captioned Plaintiff, and hereby moves the comi to enter an order 

striking Defendant F omih Memorial Church's 5th affirmative defense, which alleges recreational use 

I:VEL-PLF\Cregan\Pleadings\SJMotion.pld.wpd 

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY 
JUDGMENT STRIKING AFFIRMATIVE DEFENSE 
OF IMMUNITY- PAGE 1 

RICHTER-WIMBERLEY, P.S. 
ATTORNEYS AT LAW 
U.S. BANK BUILDING 

422 W. RIVERSIDE, SUITE 1300 
SPOKANE, WASHINGTON 99201-0305 

(S09J 455-4201 
FAX D (509) 455-4217 

A 118 
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immunity under RCW 4.24.200 and RCW 4.24.21 0. The ground for this motion is that there is no 

dispute as to any fact material to the applicability of RCW 4.24.200 and RCW 4.24.210 to this 

action, the statutes do not apply to the facts of this cause as a matter of law, and Plaintiff is entitled 

to partial summary judgment striking defendant's 5111 affirmative defense as a matter of law. This 

motion is based upon the deposition testimony of the Defendant's Camp Director, Tim Mason, the 

declaration testimony of the Plai11tiff, Defendant's Answer to Plaintiff's Complaint herein, 

Defendant's answers to Plaintiffs interrogatories and the files and records herein. 

A proposed order granting relief requested is attached to this motion. 

DATED tllis 20111 day of September, 2010. 
RIC 

I:\JEL-PLFICregan\Pleadings\SJMotion.pld.wpd 

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY 
JUDGMENT STRUQNG AFFIRMATIVE DEFENSE 
OF IMMUNITY- PAGE 2 

RICHTER-WIMBERLEY, P.S. 
ATTORNEYS AT LAW 
U.S. BANK BUILDING 

422 W. RIVERSIDE, SUITE 1300 
SPOKANE, WASHINGTON 99201-0305 

(5091 455-4201 
FAX o (509) 455-4217 

A 119 
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CERTIFICATE OF SERVICE 

I hereby ce1iify that on the 20111 day of September, 2010, I caused to be delivered the 
foregoing Plaintiffs Motion for Pmiial Summary Judgment Striking Affirmative Defense of 
Immunity to the following counsel of record in the manner indicated: 

Matthew T. Ries 
Stamper Rubens, P. S. 
720 W. Boone, Suite 200 
Spokane, W A 99201 

Jolm P. Bowman 
Keefe, Bowman & Bruya, P.S. 
601 W. Main, Suite 11 02 
Spokane, WA 99201 

I:\JEL-PLF\Cregan\Pleadings\SJMotion.pld. wpd 

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY 
.TUDGMENT STRIKING AFFIRMATIVE DEFENSE 

· OF IMMUNITY- PAGE 3 . 

[ ] U.S. Mail 
[ ] Certified Mail 
[ x J Hand Delivered 
[ ] Facsimile (509) 326-4891 

[ U.S. Mail 
Certified Mail 
Hand Delivered 
Facsimile (50 623-1380 

RICHTER-WIMBERLEY, P.S. 
ATTORNEYS AT LAW 
U.S. BANK BUILDING 

422 W, RivERSIDE, SUITE 1300 
SPOKANE, WASHINGTON 99201-0305 

(509) 455-4201 
FA{( o (509) 455-4217 

A 120 
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RECEIVED 
APR 14 2010 

RICHTER-WIMBERLEY, P.S. 

COPY 
ORIC:IlW\! .. FIL.ED 

APR 14, 2010 

THOM/\~; ~~- Ft-1LLClUIST 
SPOI<ANE COUNTY CLEJU< 

SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF SPOKANE 

GAVIN J. CREGAN, a married man, 

Plaintiff, 
vs. 

FOURTH MEMORIAL CHURCH, a non
profit Washington corporation, d/b/a 
RNERVIBW BIBLE CAMP, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendant. ) ---------------------------
FOURTH MEMORIAL CHURCH, a non- ) 
profit Washington corporation, d/b/a ) 
RNERVIBW BIBLE CAMP, ) 

Third Party Plaintiff, 
vs. 

BEATS & RHYTHMS, a Washington 
corporation, 

) 
) 
) 
) 
) 
) 
) 

Third Party Defendant. ) 

No. 10-2-00572-7 

ANSWER TO COMPLAINT AND 
AFFJRMATNE DEFENSES AND THIRD 
PARTY COMPLAINT 

I. PARTIES, JURISDICTION AND VENUE 

1.1 Defendant Fourth Memorial Church admits that it has at all times pertinent hereto 

been a non-profit corporation which does business in part under the name of Riverview Bible 

Camp (hereinafter referred to cumulatively as "Defendant Riverview"). Defendant Riverview 

admits the remaining allegations set forth in paragraph 1.1 of Plaintiffs Complaint. 

1.2 Defendant Riverview is without sufficient information to either admit or deny the 

allegations set forth in paragraph 1.2 ofPlaintiffs Complaint and therefore denies the same. 

ANSWER TO COMPLAINT AND AFFIRMATIVE DEFENSES 
AND THIRD PARTY COMPLAINT: 1 

STAMPEH RUBENS PS 
ATTOHNF.i'S AT LAW 

720 WEST BOONE, SUITE 200 
SPOMNE, WA 99201 

'rELEFAX (509) 326-4891 1 21 
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II. THE RELATIONSHIP BETWEEN THE PARTIES 

2.1 Defendant Riverview admits it owns and occupies property and facilities in 

Stevens County, Washington, adjoining the Pend Oreille River, in the Selkirk Mountains, which 

it operates as a retreat and camp for groups. Defendant Riverview denies the remaining 

allegations set forth in paragraph 2.1 of the Plaintiffs Complaint. 

2.2 Defendant Riverview admits that it entered into a rental agreement with Beats & 

Rhytbms, a non-profit group which provides support and services to children suffering from 

congenital heart defects, including patients from Sacred Heart Children's Hospital. Defendant 

Riverview admits that the agreement provided for the occupancy of the camp facilities for 75 or 

more attendees for the weekend of June 27, 2008, planning a weekend of activities for the 

children served by the group. Defendant Riverview denies the remaining allegations set forth in 

paragraph 2.2 of Plaintiffs Complaint. 

2.3 Defendant Riverview is without sufficient information to either admit or deny the 

allegations set forth in paragraph 2.3 of Plaintiffs Complaint and therefore denies the same. 

III. THE GIANT SLIDE 

3.1 Defendant Riverview admits that that there is a fiberglass slide, that Defendant 

Riverview allowed camp attendees and supervisors to use. Defendant Riverview admits that the 

slide was originally used in Spokane's Expo 74, and that Defendant Riverview subsequently 

acquired the slide and moved it to the camp, where it was reassembled and placed into operation . 

Defendant Riverview admits that the slide has been operated by Defenda.nt Riverview for a· 

number of years, and that it is commonly referred to as The Giant Slide. Defendant Riverview 

denies the remaining allegations set forth in paragraph 3.1 of the Plaintiffs Complaint. 

3.2 Defendant Riverview admits that The Giant Slide is designed for users to seat 

themselves on a burlap sack at the top and slide down the length of the apparatus in separate 

lanes. Defendant Riverview is without sufficient information to either admit or deny the 

remaining allegations set forth in paragraph 3.2 of Plaintiffs Complaint and therefore denies the 

same. 

3.3 Defendant Riverview admits that portion of the slide was in need of repairs. 

Defendant Riverview denies the remaining allegations set forth in paragraph 3.3 of Plaintiffs 

Complaint. 

ANSWER TO COMPLAINT AND AFFIRMATIVE DEFENSES 
AND THIRD PARTY COMPLAINT: 2 

SrAivlPEH Rut ENS rs 
A T T 0 f! N E Y S J\ T 1. A \V 
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1 3.4. Defendant Riverview denies the allegations set forth m paragraph 3.4 of 

2 Plaintiffs Complaint. 

3 3.5 Defendant Riverview denies the allegations set forth m paragraph 3.5 . of 

4 . Plaintiffs Complaint. 
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IV. PLAINTIFF'S INJURY 

4.1 Defendant Riverview is without sufficient information to either admit or deny the 

allegations set forth in paragraph 4.1 of Plaintiffs Complaint and therefore denies the same. 

4.2 Defendant Riverview is without sufficient information to either admit or deny the 

allegations set forth in paragraph 4.2 of Plaintiffs Complaint and therefore denies the same. 

4.3 Defendant Riverview denies the allegations set forth in paragraph 4.3 of 

Plaintiff's Complaint. 

v. LIABILITY OF DEFENDANT 

5.1 Defendant Riverview denies the allegations set forth m paragraph 5.1 of 

Plaintiff's Complaint. 

5.2 Defendant Rivervi~w denies the allegations set forth in paragraph 5.2 of 

Plaintiffs Complaint. 

5.3 Defendant Riverview denies the allegations set forth m paragraph 5.3 of 

Plaintiffs Complaint. 

5.4 Defendant Riverview denies the allegations set forth in paragraph 5.4 of 

Plaintiff's Complaint. 

VI. PLAINTIFF'S DAMAGES 

6.1 Defendant Riverview denies the allegations set forth in paragraph 6.1 of 

Plaintiffs Complaint. 

6.2 Defendant Riverview denies the allegations set forth m paragraph 6.2 of 

Plaintiffs Complaint. 

6.3 Defendant Riverview denies the allegations set forth m ·paragraph 6.3 of 

32 Plaintiffs Complaint. 

ANSWER TO COMPLAINT AND AFFIRMATIVE DEFENSES. 
AND THIRD PARTY COMPLAINT: 3 
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6.4 Defendant Riverview .denies the allegations set forth m paragraph 6.4 , of 

Plaintiff's Complaint. 

6.5 Defendant Riverview denies the allegations set forth m paragraph 6.5 of 

Plaintiff's Complaint. 

6.6 Defendant Riverview denies the allegations set forth m paragraph 6.6 of 

Plaintiff's Complaint: 

6.7 . Defendant Riverview is without sufficient information to either admit or deny the 

allegations set forth in paragraph 6. 7 of Plaintiffs Complaint and therefore denies the same. 

AFFIRMATIVE DEFENSES 

1. Plaintiff's alleged damages, if any, should be denied based upon Plaintiff's 

ass1.1mption of risk. 

2. Plaintiff's alleged damages are barred, in whole or in part, by the Plaintiff's 

contributory negligence and comparative fault. 

3. Plaintiff's alleg~d damages are baned, in whole or in part, by the Plaintiffs 

failure to mitigate its damages. 

4. 

5. 

Plaintiff's alleged damages if any, were caused by the fault of Beats & Rhythms. 

Defendant Riverview is immune from liability for any of the Plaintiff's injuries 

sustained on Riverview's prope1iy under the recreational use statute, RCW 4.24.200 and RCW 

4.24.210. 

6. . Defendant reserves the right to asse1i additional affirmative defenses that may be 

determined to be applicable through future discovery in this matter. 

VII. THIRD PARTY COMPLAINT 

Third Party Plaintiff, Fourth Memorial Church, d/b/a Riverview Bible Camp (hereinafter 

"Riverview") files this Third Party Complaint against Beats & Rhythms. 

1.1 Third Party Plaintiff, Fourth Memorial Church has .at all thnes pertinent hereto 

been a Washington non-profit corporation which does business in part under the name of 

Riverview Bible Camp (hereinafter refened to cumulatively as "Riverview"). 

ANSWER TO COMPLAINT AND AFFIRMATIVE DEFENSES 
AND THIRD PARTY COMPLAINT: 4 
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1.2 At all material times herein, Third Party Defendant Beats & Rhythms was and is a 

Washington corporation, authorized to do business in the state of Washington. 

FACTUAL BACKGROUND' 

2.1 Beats & Rhythms provides support and services to children suffering from 

congenital heart defects, particularly from Sacred Heart Children's Hospital. 

2.2 On May 3, 2008, Beats & Rhythms authorized representative sigm;d a Rental 

8 Agreement and Indemnity Agreement for the use of the Riverview camp facilities from June· 27-

9 June 29, 2008. 
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2.3 

facilities. 

Riverview did not charge Beats & Rhythms any money for the use of the camp 

2.4 Pursuant to the terms of the Rental Agreement, Beats & Rhythms agreed to obtain 

liability insurance with a minimum of $1,009,000 per occurrence as a condition for the use of the 

Riverview facilities. 

2.5 Pursuant to the terms of the Rental Agreement, Beats & Rhythms agreed to sign 

the Indemnity Agreement as a condition for the use of the Riverview facilities. 

2.6 Pursuant to the terms of the Rental Agreement, Beats & Rhythms agreed to 

· provide signed individual Release and Arbitration Agreements for the children and counselors 

that would be attending the weekend event as a condition for the use of the Riverview facilities. 

2.7 Pursuant to the terms of the Indemnity Agreement, Beats & Rhytl11'11s agreed to 

indenmify and hold Riverview harmless of and from any charge, claim, cost or cause of action 

which may be brought or claimed against Riverview, by any person, firm, association or 

corporation for alleged personal injury or property damage arising out of or connected with Beats 

& Rhythms' negligent acts or omissions to have occUlTed on the Riverview camp facilities 

during the June 27, 2008 through June 29, 2008. 

2.8 Beats & Rhythms recruited Gavin Cregan to be a volunte~r camp supervisor for 

the weekend plam1ed activities on June 27-29, 2008 at Riverview's camp. 

2.9 Upon information and belief, Gavin Cregan and Beats & Rhythms were not 

following the posted rules, nor using reasonable care, regarding the use of The Giant Slide prior 

to Gavin Cregan sustaining his injury. 

ANSWER TO COMPLAINT AND AFFIRMATIVE DEFENSES 
AND THIRD PARTY COMPLAINT: 5 
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CAUSE OF ACTION 

(BREACH OF CONTRACT/INDEMNIFICATION) 

3.1 For purposes of this cause of action, Riverview incorporates by reference all 

allegations contained in paragraphs 1..1 through 2.10 above. 

3.3 To the extent that Riverview is found liable to Gavin Cregan for the injuries 

sustained on Riverview's premises; Beats & Rhythms has the obligation to indenmify and hold 

harmless Riverview for those damages pursuant to the Indemnity Agreement signed by Beats & 

Rhythms. 

3.4 To the extent that Riverview is found liable to Gavin Cregan for the injuries 

sustained on Riverview's premises, Beats & Rhythms has the obligation to indenmify and hold 

hannless Riverview for the attorneys fees and costs incurred in defending Gavin Cregan's claims 

pursuant to the Indemnity Agreement signed by Beats& Rhythms. 

3.5 Riverview is entitled to recover from Beats & Rhythms all damages and costs 

incurred by Riverview to the extent they arise out or are connected with Beats & Rhythms' 

negligent acts or omissions that occurred on the Riverview's premises. 

PRAYER FOR RELIEF 

WHEREFORE, Riverview prays this Court for the following relief: 

1. That Plaintiff be awarded nothing from Riverview, and that Plaintiffs lawsuit be 

dismissed with prejudice; 

2. That Riverview be awarded its attorney fees and costs from the Plaintiff incurred 

in defending this matter as provided by law, including but not limited to, RCW 4.84 et seq.; 

3. To the extent that Riverview is found liable to Gavin Cregan for the injuries 

. 27 sustained on Riverview's premises, that Riverview be awarded from Beats & Rhythms those 

28 damages, along Riverview's attorneys' fees and costs incurred in defending this matter as 

29 provided by law, including but not limited to, RCW 4.84.330. 

30 

31 

32 

4. For such other and further relief as the court deems just and equitable. 

ANSWER TO COMPLAINT AND AFFIRMATIVE DEFENSES 
AND THIRD PARTY COMPLAINT: 6 
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DATED this.~ day of April2010. 

ANSWER TO COMPLAINT AND AFFIRMATIVE DEFENSES 
AND THIRD PARTY COMPLAINT: 7 

Attorney for Defendant, Fourth 
Memorial Church, d/b/a Riverview Bible 
Camp 
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CERTIFICATE OF SERVICE 

I hereby certify that on the JL/ day of April 20 i 0, I caused to be served a true and 

correct copy of the foregoing by the method indicated below, and addressed to the following: 

Jay Leipham 
Richter-Wimberley, PS 
422 W. Riverside Ave., Ste. 1300 
Spokane, W A 99201 

-:-./ U.S. Mail, Postage Prepaid 
v Hand Delivered 

Overnight Mail 
Telecopy (Facsimile) 

14 H:\Brotherhood Mutuai\Fourth Memorial Church\Pieadings\Answer&AffirmDef':'nses&ThirdPtyCompl.doc 
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RECEIVED 

SEP 2 0 2010 

SUPERIOR COURT, SPOKANE COUNTY, WASHINGTON 

GAVIN J. CREGAN, a married man, 

Plaintiff, 

vs. 

) 
) 
) 
) 
) 
) 

FOURTH MEMORIAL CHURCH, a non-profit ) 
Washington corporation, d/b/a RIVERVIEW ) 
BIBLE CAMP, ) 

Defendant. 
) 
) _____________________________ ) 

FOURTH MEMORIAL CHURCH, a non-profit 
Washington corporation, d/b/a RIVERVIEW 
BIBLE CAMP, 

Third Party Plaintiff, 

vs. 

BEATS & RI-IYTHMS, a Washington 
corporation, 

Third Party Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

·) 
) 

____________________________ ) 

NO. 10-2-00572-7 

DECLARATION OF JAY E. 
LEIPHAM IN SUPPORT OF 
PLAIN1JFF'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
STRIKING AFFIRMATIVE 
DEFENSE OF IMMUNITY 

JAY E. LEIPHAM, hereby declares, upon penalty ofpetjury, as follows: 

I am attomey of record for the plaintiff herein. I make this declaration based on my 

personal knowledge. I took the deposition of Tim Mason in this cause, and ordered and received 

I:'JEL-PLF\Cregan\Pleadings\SJDeclarationJEL.pld.doc 

DECLARATION OF JAY E. LEIPHAM IN SUPPORT 
OF PLAINTIFF'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT STRIKING AFFIRMATIVE 
DEFENSE OF IMMUNITY- PAGE 1 ©(Q)IFDW 

RICHTER-WIMBERLEY, P.S. 
ATTORNEYS AT LAW 
U.S. BANK BUILDING 

422 W. RIVERSIDE, SUITE 1300 
SPOKANE, WASHINGTON 99201-0305 

(509) 455-4201 
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the transcript thereof from the court reporter in both digital (electronic; e-transcript in .ptx 

format) and paper fonn. 

Exhibit 1 hereto, entitled "Deposition of Tim Mason" is a compilation of true and 

accurate excerpts taken digitally from the e-transcript of the deposition of the Camp Director of 

Riverview Bible Camp, Tim F. Mason, taken June 28, 2010 before court reporter David Storey, 

of Storey & Miller, Court Reporters, including a copy of the court reporter's certification of that 

transcript and selected exhibits. Each of the numbers centered in the text refer to the page of the 

transcript from which the testimony was excerpted, and the numbers along the side indicate the 

line number of the testimony in the transcript. 

Exhibit 2 hereto is a true and accurate copy of Defendant Fomih Memorial Church's 

answer to Plaintiffs Intenogatories 13 and 19, of Plaintiffs First Inten:ogatories and Requests 

for Production of Documents Directed to Defendant, including the verification thereof. 

SIGNED UNDER PENALTY OF PERJURY in Spokane, Wa . gton, this 20th day of 

September, 2010. 

1:\JEL-PLF\Cregan\Pleadings\SJDeclarationJEL.pld.doc 

DECLARATION OF JAY E. LEIPHAM IN SUPPORT 
OF PLAINTIFF'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT STRIKING AFFIRMATIVE 
DEFENSE OF IMMUNITY-PAGE 2 

RICHTER-WIMBERLEY, P.S. 
A'ITORNEYS AT LAW 
U.S. BANK BUILDING 

422 W. RIVERSIDE, SUITE 1300 
SPOKANE, WASHINGTON 99201-0305 

' (509) 455-4201 
FAX o (509) 455-4217 

A 130 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CERTIFICATE OF SERVICE 

I hereby certify that on the 20th day of September, 2010, I caused to be delivered the 
foregoing Declaration of Jay E. Leipham in Suppmi of Plaintiffs Motion for Patiial Sunm1ary 
Judgment Striking Affirmative Defense of Itm11unity to the following counsel of record· in the 
mmmer indicated: 

Matthew T. Ries 
Stamper Rubens, P.S. 
720 W. Boone, Suite 200 
Spokane, WA 99201 

J olm P. Bowman 
Keefe, Bowman & Bruya, P.S. 
601 W. Main, Suite 1102 
Spokane, WA 99201 

I:VEL-PLF\Cregan\Pleadings\SJDeclarationJEL.pld.doc 
DECLARATION OF JAY E. LEIPHAM IN SUPPORT 
OF PLAINTIFF'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT STRIKING AFFIRMATIVE 
DEFENSE OF IMMUNITY- PAGE 3 

[ ] 
[ ] 
[x] 
[ ] 

] 
[ ] 
[x] 
[ ] 

U.S. Mail 
Cetiificd Mail 
Hand Delivered 
Facsimile (509) 326~4891 

U.S. Mail 
Cetiified Mail 
Hand Delivered 
Facsimile (509) 623~1380 

RICHTER-WIMBERLEY, P.S. 
ATTORNEYS AT LAW 
U.S. BANK BUILDING 

422 W. RIVERSIDE, SUITE 1300 
SPOKANE, WASHINGTON 99201-0305 

(509) 455-4201 
FAX o (509) 455-4217. 
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DEPOSITION OF TIM MASON 

5 

11 Q. And how long have you been a camp director? 

12 A. Eight and one-half years. 

13 Q. And is that all at Riverview Bible Camp? 

14 A. Yes. 

9 

22 Q. On each of those occasions that you used the camp, prior 

23 to becoming its director, were fees charged for use ofthe 

24 camp? 

25 A. Yes. 

10 

1 Q. And were those on a per-head basis? 

2 A. Yes. 

3 Q. So there was a charge for each camper's use? 

4 A. Every individual person, yup, yes. 

5 Q. So that would be every camper and every counselor? 

6 A. Yes. 

7 Q. You said this went back to 1995, did I get that right? 

8 A. Yes. 

13 

3 Q. How do individuals come to be admitted to the facility? 

4 MR. RIES: I guess I'll object to the form. 

5 Go ahead. 
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6 A. We do not take individuals. We take groups. And they 

7 would contact me or I would seek them out to see if they'd 

8 be interested in renting or being our guest. 

9 Q. (BY MR. LEIPHAM) Are there any limitations, 

10 ·restrictions on the groups or the kinds of groups that can 

11 rent the facility or be guests of the facility? 

12 A. Not in writing but, yes. 

13 Q. Okay. What are those restrictions? 

14 A. Their beliefs. 

15 Q. And in what respect are there restrictions about use 

16 based on beliefs? 

17 A. Well, we will rent to either, and have guests that are 

18 either Christian or secular, either a nonbelieving group or 

19 a Christian group, a group that doesn't have any religious 

20 affiliation or a Christian organization. 

21 Q. Okay. For secular groups, do they need to be charitable 

22 in nature, or do you have any limitations there? 

23 A. No. 

24 Q. Now, you used the phrase rent or be guests of, what's 

25 the difference? 

14 

1 MR. RIES: Object to form. 

2 Go ahead. 

3 A. Occasionally we'll have groups there that we want to 
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4 give them a free stay, a type of refreshment. They may not 

5 be able to afford the camp, and we will be able to let them 

6 stay without charge. 

7 Q. (BY MR. LEIPHAM) How is it determined what groups 

8 you'll offer a free stay? 

9 A. I do that as the director. 

10 Q. So it's just your discretion? 

11 A. Yes. 

12 Q. Are there any written policies at all of the church that 

13' address what groups can use the facilities and under what 

14 circumstances financially? 

15 A. No. 

16 Q. Do you offer free stays to groups that include both food 

17 and lodging? 

18 A. Yes. 

19 Q. All right. Once a group is admitted to the facility, 

20 are there any restrictions on what portions oft he facility 

21 they have access to or can use? 

22 A. Sometimes. 

23 Q. And what are those occasional restrictions? 

24 A. Sometimes they are-- their insurance will tell them you 

25 cannot access a certain portion of the camp. Sometimes they 

15 

1 won't rent or have available to them all of the campus. 
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7 Q. And when it's a group that you have not granted a "Free 

8 stay" how is the fee charged or calculated? 

9 A. Per person. 

10 Q. And per night? 

11 A. Per night. 

20 

9 Q. I take it that with Beats & Rhythms you used the camp's 

10 standard rental agreement, and just inserted zero instead 

11 ot of what ordinarily would be a fee or a charge, is that 

12 correct? 

13 A. Yes. 

21 

3 Q. Has Beats & Rhythms returned to Riverview Bible Camp 

4 since 2008? 

5 A. Yes. 

6 Q. Which years? 

7 A. 2009. 

8 Q. And are they coming back this year? 

9 A. No. 

10 Q. And were they granted a fee waiver in 2009? 

11 A. Yes. 

12 Q. Do you know why they are not coming back this year? 

13 A. I told them because of this they could not. 

14 Q. Because of this lawsuit? 
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15 A. Yes. 

27 

3 Q. What's your understanding of the relationship between 

4 Riverview Bible Camp and Fourth Memorial Church? 

5 A. Fourth Memorial Church owns Riverview Bible Camp. 

6 Q. Are you an employee of Fourth Memorial--

7 A. Yes. 

8 Q. --Church? Whom do you answer to? 

9 A. The board of elders. 

31 

18 Q. And is the per-person charge intended to cover all of 

19 the costs of running the camp? 

20 A. Yes. 

21 Q. Is it also intended to provide any level of profit or 

22 safety margin above the anticipated costs of running the 

23 camp? 

24 MR. RIES: Object to the form. 

25 Q. (BY MR. LEIPHAM) If you know. 

32 

1 A. It is not to make a profit, but it is to anticipate 

2 further facility needs and staffing needs to better serve 

3 your guests. 

4 Q. I take it one of the basic purposes is to avoid losing 

5 money on the camp if possible? 
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6 A. Correct. 

35 

2 Q. (BY MR. LEIPHAM) Okay. And of the groups that attend 

3 Riverview in a calendar year, what percentage are given free 

4 access, like Beats & Rhythms was--

5 MR. RIES: Object to foundation. 

6 Q. (BY MR. LEIPHAM) --in 2008. 

7 A. I wouldn't know how to calculate it in my head right 

8 now. As far as I know, in 2008 Beats & Rhythms was the only 

9 free group, free of charge. 

10 Q. How is the, the charge determined for a guest group, if 

11 it is not going to be free, how do you determine how much to 

12 charge? 

13 A. Off the survey that's taken every three years, I believe 

14 it is taken every three years, and then based on the numbers 

15 of the previous year and anticipated needs for the following 

16 year. 

17 Q. I take it the charge is an amount that's estimated with 

18 the purpose of giving the camp an adequate income stream 

19 without losing money and without necessarily making very 

20 much money? 

21 A. Correct. 

22 Q. In years where there have been shortfalls, that is, 

23 where the income level did not match the expenses for that 

24 year, where has the shortfall been obtained? 
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25 MR. RIES: Object to the form, foundation. 

36 

1 Go ahead. 

2 A. I've experienced that one year, and Fourth Memorial 

3 provided the necessary funds to get us through. 

4 Q. (BY MR. LEIPHAM) Which year was that? 

5 A. 2009. 

6 Q. Just so it is clear, then, in 2008 the costs, the total 

7 cost to put on the camp that year was more than covered by 

8 the charges paid by the group, the groups that use the camp, 

9 is that right? 

10 A. And donations. 

38 

25 Q. --is that fair enough? Is that slide available for use 

39 

1 by anyone who hasn't registered as a group with the camp? 

2 A. I believe our staffuses it, will go down it, yes. 

3 Q. Anybody other than, is it available for the use of 

4 anyone other than your staff and presumably members of the 

5 Fourth Memorial Church, and members of groups that have 

6 executed group rental agreements? 

7 A. They are not-- if we know of it, no, they are not 

8 allowed to be on it if they haven't filled out the 
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9 paperwork. 

10 Q. And the paperwork refers to the--

11 A. The contract and release forms. 

12 Q. Those are the documents that are part of Exhibit No. 1? 

13 A. Correct. 

14 Q. Just to be clear about it, if someone who wasn't, who 

15 hadn't signed-- wasn't part of a group who had signed one 

16 of the rental agreements, somebody just driving along the 

17 highway there, if they stopped, they couldn't go in and use 

18 that slide with your permission? 

19 A. We keep it locked. 

41 

13 Q. Okay. I think we already covered that reservations are 

14 required for all users, is that right? 

15 A. Yes. 

16 Q. You don't allow walk-ins --

17 A. No. 

47 

4 Q. (BY MR. LEIPHAM) Let's go back on the record. 

5 Just to make sure I've covered it, what are the sources 

6 of the financial support for the camp, for Riverview Bible 

7 Camp? 

8 A. Rental income and donations. 

9 Q. And the rental income, it would be the money that's paid 

10 by groups renting under the guest group rental agreement 
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11 forms, is that right? 

12 A. That and our program camps. 

94 

9 Q. And is it your understanding that this[Beats .& Rhythms] was the only 

10 group that year that summer, if you will, that was allowed 

11 to use the facility at no charge? 

12 A. That is my, that's how I remember it, yes. 
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RECE~VE~ 
APR 1 e.2010 

RICHTER·WHVlBERLEY, P.S. 

SUPERIOR CO'URT, SPOKAl'fE COUNTY, W ASIDl~GTON 

GA VJN CREGAN, a manied man 

Plaintiff, 

vs. 

FOURTH MEMORIAL CHURCH, 
a Washi11gton non-profit corporation, d/b/a 
RlVERVJEW BIBLE CAlV.D?, 

Defendant. 

) 
) NO. 10~2~00572-7 
) 
) 
) PLAINTIFF'S Fffi.ST 
) INTERROGATORIES Al'lD 
) REQUESTSFORPRODUCTION 
) OF DOCUMENTS :OIRECTE:O 
) TO DEFENDANT 
) 
) WITH ANSWERS THERETO 

TO: Defendant, FOURTHiv.IRMORIAL CHURCH~ d/b/aRIVERVlliWBffiLE CAMP., audits 
attomey: 

A. GENERAL DEFINITIONS AND PROCEDURES 

You are serve~ with the ol.iginal of Plaint.ifr s. Firat Interrogatories m~d Requests for 

Production of Documents Directed to Df;fendant pursuant to CR 26, 33 aud 34. Please type your 
. . 

answers in the space provided or on a separate page or pages as 1ieeded. In the event you choose: to 
. . . ' 

place yourresponse on a separate page, you must clearly denote the number ofthe question to whlcl~ 

the response relates, including any subpart thereof, if applicable. Return the vmified original of the· 

completed intenogatories to Attorney Jay E~ Leiphatn. of Richter~Wm1berley~ P.S., U.S, Bank 

Ih;\brothorhood mutual\fourth memorial 
church\discovery\pltffrogstodefs.doc 
PLAINTIFF'S FIRST INTERROGATORIES AND 
REQT:JESTS FOR PRODUCTION OF DOCUlVIENTS 
DlXillCTED TO DEFENDANT; PAGE 1 

WITH ANSWERS THERETO 0 R 1 G 1 N A L 

RICHTER-WIMBERLEY, :P,S, 
ATTORNEYS At GIIW 

U.S. B'ANK BUILDING 
422 W. RIVERSIDE, SUITE 1300 

SPOICANffi, WASHINGTON 99201-0305 
(509) 45S.42Dl 

FAX11 (509) <1554217 
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· · TERROGATORY NO. 12: Regarding expert witnesses, please pmvid<3 the following 
infonuatio 1: 

a. Identify each person whom you expect to call as a11 expert witness. 

b. S e the subject matter on which the expert will testify. 

c. State substance ofthe facts upon which the expert will testify. 

d. State the o · · ons to which the <3Xpert will testify. 

e. Sununarize th ·ounds for each opinion the expert will give, 

£ Identify each exper whom you have consultGd, but will not oall as a witness, 
including name, cm1· t address, telephone mm"lber, aud employer. 

ANSWER: 

Defendant will supplement this Interr atmy according to 'the Court> s Case Scheduling 
Order. 

REQUEST FOR PRODUCTION NO.6: Attac toyouranswershereto atme and accmate 
copy of each report regarding this matter prepared by each Jeli identified in yow: answer to the 
immediately preceding interrogatory. 

RESPONSE: 

Defendant will supplement thls Interrogatmy according to the Com -• Case Scheduling 
Oxdeu·. 

INTERROGATORY NO. 13: 'With regard to the slide upon which Gav:h1 Ctegau was 
injured, state the following; 

a. The date and manner of your original acquisition of the slide. 

b. The names and addresses of its manufacturer an~ designer. 

c. The name and address of the entity fi·om which you. acquired it. 

d. The date the slide was first place into service at Riverview Bible Cmrrp. 

Ih:\brotherhood mutual\fourth memorial 
ohuroh \disoovery\pltffi'o gstodefs. doc 
PLAINTIFF'S FIRST INTERROGATORIES Al'ID 
REQUESTS FOR PRODUCTION OF DOCUMENTS 
DIRECTED TO DEFENDANT: PAGE 9 
WITH ANSWERS THERETO 

RICH'fER·W1J.\rJ.J3ERLEY, P.S. 
A'ITOR-'ffii'S AT LAW 

U.S. BANK BL1LDING 
~·22 W. RIVERSIDE, SUITE 1300 

SPOKANE, WIISIDNGTON 99201·0305 
(509) 455-4201 

J?AXN {609) 45&4217 
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''•1:" 

e. Identify the person within yoU1' organization who knows the most about the histmy, 
maintenance and repairs ofthe slide dw.ing your ownership of it. 

f. IdentifY the custodian of all records relating to maintenance and r~all:s pelfonned 
upon any portion ofthe slide from January 1, 2005 to the present. 

g. Identify all records relating to JI1aintenancr;J and repairs perfonned upon any portion 
ofthe slide from Janmuy 1, 2005 to the present. 

IdentifY all persons who have inspected the slide for any safety pmposes from 
J anuaty 1, 2005, and all inspection reports generated £:om each such inspection. 

1. Identify the perso:M primruily responsible for decisions reg<ll'ding maintenance and 
repair ofthe slide from January 1, 2005 to the1Jresent. 

j. Identify the custodian of all records relating to auyinj~1rles suffered by any user ofthe 
slide. -- - - - - - - - - - -

k. Identify all recmds relating to any :injuries suffered by any user of the ~lide. 

ANSWER: 

Objection. This interrogatory is overly broad and unduly burdensome as it seeks historical 
information that is neither relevant nor reasonably calcula~~~to lead ~o tp_~~&0very of admissible 
evidence. .--.~~~;::>k7u' ~<:;;,~v-;/' /-/' ./ ,.,;.•' p edt:'.,-;;; /./__.;" ~· 

. "·'L :.,;~··"'.$~// t?" i/'24 A 
. l\i1-\f-~w T. krns:·\vsBA No. 29407 

Without waiving t:Pe foregoing o bjeotion, the slide is believed to have been miginallyused in 
the Expo '74 World's Fair. It was subsequently acquired and located at the Shadle Park Centerin 
Spokane. The slide was subsequently donated to the Riverview Bible Camp prior to 1995. 

e. Tim Mason is the director ,of the camp and is knowledgeable about the slide. 
f. Tim Mason. 
g. See documents produced concerJ;ling maintenance set forth in response to Reque.St for 

Production No. 7. There is also routine maintenance offhe slide, but the records would be limited to 
invoices and receipts for the materials used for the maintenance of the slide over the years·. 

h. The slide is inspected by camp personnel including Devin L-orraine) Roty Sinolair~ 
and Blake McAnerin. See also the report made by Clnisty A. Reilly, Adjl~ster identiiied :in previolls 
inteno gatories. 

Ih:\brotherhood mutual\fourLb memorial 
chm·ch\discovery\pltffrogstodefs.doc 
PLAINTIFF•S FIRST INTERROGATORIES AND 
REQUESTS FOR PRODUCTION OF DOCUMENTS 
DIRECTED TO DEFENDANT: PAGE 10 
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i. Tim Mason is the director of the camp. Devin Lorraine, Rmy Sinclair~ and Blake 
McAnerin have wm1ced at the camp dming tlmt time period (2005- present), and have performed 
maintenance on the slide. 

Objectiol!.· Defendants :further object to this inteuogatory to ihe extent it asks for a 
description of all injuries no matter how minor, and for an indefiooe~i ne perio't'l:? 

A'" :/j/' 17.t, .// ... ~··· fie / 
r::~z~.;:"' ~ ·:/7' ./ , 

~~~-~::~':./ ;;:;;:f:.-t. .. /·· .~ 1(_~,1 //1 
· P' ./ /./!"~£ !/. /.,f r- /.-~1 / tf"/ .. ~ ... ,-- /./ . ,:r {/ (-- v 

j. - k. Notwithstanding the foregoing objection, there have been minor matters where 
campers have sldooed knees, etc. over the years. Tins is documented in log kept in the nun:e' s cabin. 
TI1e only injury that has occun~ed at the camp that was serious enough to require hospitalization, 
besides Gavin Cregan's injmy, of which Defendant is aware in the last ten years, was a female 
camper who was i11jmed at the base ofthe slide dming the summer o£2009. The camper's fathet 
decided to have: her pose for a picture at the base oftheslideinstead of exiting the base area per the 
instmctions. Another camper came down the slide and stmckher while she was standing at the base 
of the slide and she broke her collar bone. Defendant is not aware of any documents concenring the 
incident. 

UESTFORPRODUCTIONNO. 7: Attachtoyomanswershereto atmeandaccurate 
copy of ea record and each report identified jn yom answers to the immediately preceding 
in term gatory. 

RESPONS 

See objections raise in the answer to the previous intenogatory. See attached documents. 

ll~TERROGATORY N . 4: If you assert that any other person or 11 entity,11 as defined in 
RCW 4.22.070 is at fault and in any caused any of the plaintiffs injudes or damages, for each' 
such person or 11entiti1 pl~ase pmvide th ·allowing info1111ation: 

a. Identify each such person or enti · · 

b. Narratively describe the facts that support 
entity; 

asserted 11 fau1t" of each such person or 

c:. Set forth 'your assertion as to the injUly or da:tnage cause 
entity. 

y~ach such person or 

Ih:\brotherhood mutual\:fourth memorial 
c.hurc.h\discovely\pltffrogstodefs.doo 
PLAINTIFF'S FIRST JNTERROGATORJES AJ.""ill 
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' '· 

The bu et does not have a line item for maintenance and repair for the slide. Maintenance 
and repair of the lide is included in the budget line item "Repair/Maintenance/ Replace" for 
equipment and other · ems at U1.e camp. 

2005 Budget for'' M/R'' ='$40,000. 
2006 Budget fm '' R" = $41,500. 
2007 Budget for "RIM "= $39,000. 

2008 Budget for "RIM!R" = $49,000. 
2009 Budget for 'W1Vl!R'' = $34,000. 
2010 Budget foT "R/1v1JR" = $17,000. 

INTERROGATORY NO. 18: entify each budget or reserve plan document containing 
data relating to plmmt;ld expenditures for mal enance and repair offue subject slide for each fiscal 
year after the yeru: endihg in 2004. 

ANSWER: 

Puxsuant to CR 33(c); Defendant elects to produce · ~uments that provide fue 
information requested in Interrogatory No. 18. See documents produced~onse to Request for 
Production No. 8. 

UEST FOR PRODUCTION NO. 8~ Regarding each budget and each resetve plan 
identified· your answers to the :humediatelyprecedinginterrogatoty) attach to your answers hereto 
a ttue and a m·ate copy of those p01tions containing data relating to planned expenditures for 
maintenance an repair of the subject slide. 

RESPONSE: 

INTERROGATORY NO. 19: Please des01ibe the standard fees charged by Riverview 
Bible Camp for group reW,strations in June, 2008. 

ANSWER: 

Lodging - $20 per person pet night. 
·Meals - $5 per person per meal. 
The lodging and meals were donated to Beats & Rhyfums for their camp. 

IN 1 RROGATORY NO. 20: Please identify the custodian of Riverview Bible Camp's 
income statemen .t ~008 fiscal year, or whatever other financial statement or d9c111Il:ent sets 
forth fue income received fi:D:ru..f-s€s.~:ged to u.sers of the camp dming that yea]~, ~md identify each 
such financial statement) report or docu1'tJ:enl 
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STATE OF W ASIDNGTON ) 
:ss 

Cm.mty of .S ;:;ob.h.J--"* ) 
t 
~D t1.Jl6 U-t fJ.DGN, Je, , being first duly swom on oath, deposes and says: 

Thati mn the [3 us 1 /J 15:5.$ ff{)tlJ.Jnt::c!L,. for the Defendant in fuB above-entitled matter; 
that I am authorized to verify the foregoing answers and responses; that I have read the foregoing 
Intenogatories and Requests for Production, and the · swers and responses thereto, know the 
contents thereof, and believe the same to be tme. { '7 ;J_ 

· ~/ /;z .. //) izilthr; 

~-~--\)· 

(N'ame) · 

SUBSCRIBED AND SWORN to before me this f U day of Clr;~'-o/ , 2010. 
I . 

Datr:J 

aau~ l cJ.i;;l 
NotmyPublio in and for the State , I 
of Washington, residing at ~~/Ct:~-
My Appointment Expires: · 1~ :? I -1 c1 

CERTIFICATION 

.,.·"' :MA.TTI¥\V':Jf. ruES, WSBA#29407 
Attomey for Defendant 

B:\Brotherhood Mutual\FOU!'thMemorial Church\D1scovery\PltffRogstoDofu.doc 

Jh:\brotherhood mutual\fourth memorial 
church\discovcry\pltffrogstode:fu.doo 
PLAINTIFF'S FIRST INTERROGATORIES AND 
REQUESTS FOJ;{PRODUCTION OF DOCUMENTS 
DIRECTED TO DEFENDANT: PAGE 15 
WITH .ANSV'i'ERS THERETO 

RlCHT:B:R-WIMBERLEY, l'.S. 
A'l1'0RNEYS AT' LA.W 

U.S. BANK BUILDlliG 
422 VI. RIVERSIDE, SUITE 1300 

SPOKANE, WASHUW'l'ON 99201-0305 
(509) 455-4201 

1'1\XIf (ii09) 45S4217 

EXHIBIT 2 - PAGE 6 

A 146 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

RECEIVED 

SEP ~~ 0 2010 

SJ:a.m;wz, llu.6J21U.J, tP.S. 

SUPERIOR COURT, SPOKANE COUNTY, WASHINGTON 

GAVIN J. CREGAN, a manied man, 

Plaintiff, 

vs. 

) 
) 
) 
) 
) 
) 

FOURTH MEMORIAL CHURCH, a non-profit ) 
Washington corporation, clJb/a RIVERVIEW ) 
BIBLE CAMP, ) 

Defendant. 
) 
) 

----------------------------- ) 
FOURTH MEMORIAL CHURCH, a non-profit 
Washington corporation, d/b/a RIVERVIEW 
BIBLE CAMP, 

Third Party Plaintiff, 

vs. 

BEATS & RHYTHMS, a Washington 
cor.iJoration, 

Third Party Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------------------ ) 

NO. 10-2-00572-7 

DECLARATION OF GAVIN 
CREGAN IN SUPPORT OF 
PLAINTIFF'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
STRIKlNG AFFIRMATIVE 
DEFENSE OF IMMUNITY 

GAVIN J. CREGAN, hereby declares, upon penalty ofpe1jury, as follows: 

I am the above-captioned plaintiff. I make this declaration based on my own personal 

lmowledge. I am thhiy-five years" old, and am a registered nurse. I am cunently employed as a 

i :\jel-plf\cregan \pleadi ngs\sjdeclarati oncregan. pi d. doc 
DECLARATION OF GAVIN CREGAN IN SUPPORT 
OF PLAINTIFF'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT STRIKING AFFIRMATIVE 
DEFENSEOFIMMUNITY-PAGEl ©@~~ 

RICHTER-WIMBERLEY, P.S. 
ATTORNEYS AT LAW 
U.S. BANK BUILDING 

422 W. RIVERSIDE, SUITE 1300 
SPOKANE, WASHINGTON 99201-0305 
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pediatric surgical recovery room nurse by Sacred Heart Medical Center. In June, 2008, I was a 

new employee there, just hired as my wife was leaving military service and we were about to 

move to Spokane. Before I sta1ied work, I was approached to become a volunteer camp 

counselor by hospital staff members who were active in a pediatric cardiac patient suppmi group 

called Beats & R11ythms. The children of the group al'e medically vulnerable cardiac patients of 

the hospital and affliated physicians. I expected to be caring for some of them in my role as 

recovery room nurse. I wanted to suppmi my new community. I was happy to agree to 

volunteer my time and effmis for a weekend camp experience to be held at Riverview Bible 

Camp ("the Camp" hereafter) nem the end of June, 2008. 

The Camp was a facility adjacent to the Pend Oreille River, approximately 60 miles north 

of Spokane. I drove myself to the Camp late in the afternoon of June 27, 2008, and repmied to 

Beats & Rlwthms' coordinator, Beth Dullanty. I was given a quick tour of the camp layout, and 

then went to the Giant Slide, where the group's children and other counselors were sliding down 

the thTee-story fiberglass slide while everyone waited for the rest of the group to arrive. I wanted 

to get to know the kids I would be working with during the camp experience, and chatted with 

the kids who were there and the other adults present. · I watched the children an~ the adults use 

the slide, and eventually joined in . 

With the encouragement of the ca1npers and other volunteers, I went down the slide with 

them two or thTee times. I did exactly what everyone else was doing, and complied with the 

posted rules. I tooka burlap bag ("guru1y sack") from the pile at the bottom of the slide·walked 

up the stairs, sat down on the sack on one of the lanes that was not marked "do not use" and slid 

down on the sack, feet first. I sat down flat on the burlap with my legs straight out in front of 

me. As I went over the 2nd downslope, I felt myself get "launched" into the air. When I came 
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down, the burlap bag had shifted lmder me and my body was crooked. It felt like my foot caught 

on the surface of the slide or the side of the lane, with a very loud and sickening popping noise 

that I can still clearly hear in my head, and my foot rolled under my leg, causing tri-malleolar 

fractures of my lower lefi leg and ankle. I now have permanent restriction of the motion of that 

ankle. 

I was not asked to pay any fee to be a volunteer counselor at the Can1p, but I would not 

have been at the Camp or on the Giant Slide except for being a volunteer counselor. I was acting 

in that capacity when I was injured. I did not go to Riverview Bible Camp to be a camper or for 

personal recreation. I was there to be a counselor and supervisor of the children who constituted 

the group. It was my understanding that I could not use the slide or attend the Camp with Beats 

& Rhythms unless I was acting as an adult counselor. 

SIGNED UNDER PENALTY OF PERJURY in Spokane, Washington this/ b/!r day of 

September, 2010. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 20th day of September, 2010, I caused to be delivered the 
foregoing Declaration of Gavin J. Cregan in Support of Plaintiffs Motion for Pmiial Summary 
Judgment Striking Affirmative Defense of Inununity to the following counsel of record in the 
manner indicated: 

Matihew T. Ries 
Stamper Rubens, P.S. 
720 W. Boone, Suite 200 
Spokane, W A 99201 

John P. Bowman 
Keefe, Bowman & Bruya, P.S. 
601 W. Main, Suite 1102 
Spokane, W A 99201 
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RECEIVED 

SEP 2 0 2010 

~, ll.tt.6J2JUJ., tP.S. 

SUPERIOR COURT, SPOKANE COUNTY, WASHINGTON 

GAVIN J. CREGAN, a manied man, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

FOURTH MEMORIAL CHURCH, a non-profit ) 
Washington corporation, d/b/a RIVERVIEW ) 
BIBLE CAMP, ) 

) 
Defendant, ) 

) 
FOURTH MEMORIAL CHURCH, a non-profit ) 
Washington corporation, d/b/a RIVERVIEW ) 
BIBLE CAMP, ) 

) 
Third Party Plaintiff, . ) 

) 
vs. ) 

) 
BEATS & Rl-IYTHMS, a Washington ) 
corporation, ) 

) 
Third-Party Defendant. ) 
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I. SUMMARY 

Plaintiff was injured at Defendant's summer camp. Defendant rents its camp to groups for 

a fee. Plaintiff, a registered nurse employed by Sacred Heart Children's Hospital, agreed to be a 

volunteer counselor for a group of children sponsored by a local pediatric cardiac patient support 

group, Beats and Rhythms, for whom Defendant waived the n01111al fee. 

While acting in that capacity on June 27, 2008, Plaintiff suffered a trimalleolar fracture of 

his left foot and anlde as he used a fiberglass amusement park Giant Slide owned and operated by 

Defendant on its camp property. His injury was proximately caused by the long-standing defective 

condition of the slide. 

Suit was commenced in Februmy, 2010. Defendant has alleged an affirmative defense that 

it is immune from civil liability under the recreational inu11unity statute, RCW 4.24.200-210. 

Plaintiff contends the immunity statute does not apply in this case as a matter of l_aw, and has filed 

this summmy judgment motion to strike Defendant's alleged affirmative defense of statutmy 

iim11unity. 

II. FACTS 

Riverview Bible Camp ("the Camp,'' hereafter) is owned and operated by defendant Fourth 

Memorial Church ("Fomih Memorial" hereafter). (Fol].rth Memorial Answer to Complaint, 

Paragraph 2.1) Plaintiff Cregan is a registered nurse, and in the spring of2008 was newly hired as 

a pediatric recove1y room nurse at Sacred Heart Hospital. (Cregan Declaration, p. 1) Plaintiff 

Cregan agreed to volunteer as an adult com1selor for a sunu11er camp program of Beats & Rhythms, 

a non-profit suppmi group for children with cardiac conditions. (Cregan Declaration, p. 1) The 
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program was to be conducted at the Camp, a facility on the Pend Oreille River, approximately 60 

miles nmih of Spokane. (Cregan Declaration, p. 2) 

On June 27, 2008, Gavin Cregan repmied to the Camp for the first day of the Beats & 

Rhythms program. (Cregan Declaration, p. 2) After an introductory tour ofthe Camp layout, he was 

directed to the Giant Slide, where children and adults were sliding down the three-story fiberglass 

slide (Cregan Declaration, p. 2), an amusement park thrill-ride left-over from Expo '74, acquired 

by Fourth Memorial and installed at the Camp some time before 1995. (Fomih Memorial Answer 

to Complaint, Paragraph 3.1; Defendant's answer to Plaintiff's Intenogatory 13) On his second or 

third trip down the slide, Mr. Cregan was launched into the air and landed on his left foot/anlde, 

resulting in tri-malleolar fractures which have left him with permanent restrictions of motion in his 

anlde. (Cregan Declaration, p. 3) The evidence at trial will indicate that his injury was caused by 

the poor condition and maintenance of the slide, a disputed fact not matedal to the pending motion. 

The Camp facilities are not open to the public. Since at least 1995, Fomih Memorial has 

charged fees for entry and for use of Camp facilities and services, calculated and quoted per head 

and per day, depending upon which patis of the camp will be used. (Leipham Declaration, Ex. 1, 

hereafterrefened to as "MasonDep.", pp. 9-1 0; 15 [all page references are to the original transcript] 

and Ex. 2, Defendant's answer to Plaintiff's Intenogatory 19.) 

Groups are allowed entry to the Camp based in pati upon their beliefs. (Mason Dep., p. 13) 

The slide can be used only by members of admitted groups (and, of cou1·se, the Catnp and Church 

staff). (Mason Dep., p. 3 9) Individuals are not allowed entry to the Camp except as pati of a group. 

(Mason Dep., p. 13) Walk-ins are not allowed. (Mason Dep., p. 41) 
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As a matter of the director's discretion, the fees were waived for Beats & Rl1ythms, the group 

for which plaintiff volunteered to be a counselor, and the Camp was rented to Beats & Rl1ythms 

under the Camp's standard form rental contract, for a zero fee. (Mason Dep., p. 14; 20) Beats & 

R11ythms was the only group admitted without payment of fees in 2008. (Mason Dep., p. 35; 94) 

But when the group applied in20 10, the director denied them entry, because of the commencement 

ofthis lawsuit. (Mason Dep., p. 21) 

The Camp's fmancial support is dependent upon rental income, and donations. (Mason Dep., 

p. 47) The annual Camp budget includes an operating profit, and the group user fees are set at a 

level intended to cover the operating costs of the facility. (Mason Dep., p. 31-32) 2009 was the first 

year the Camp lost money on an operations basis in the 8 1/2 years the current Director has been 

involved. (Mason Dep., p. 35-36; 5) 

Gavin Cregan did not go to the Camp to use the slide or for recr~:::ttion or to be a camper, but 

to be a volunteer counselor for Beats & Rllythms. (Cregan Declaration, p. 3) His ability to use the 

slide was predicated on his provision of counselor services to Beats & Rllythms, defendant's tenant. 

(Cregan Declaration, p. 3) 

III. LEGAL ANALYSIS 

Def~ndant Fourth Memorial Church, d/b/a Riverview Bible Camp, has pleaded the following 

affirmative defense: 

5. Defendant Riverview is immune from liability for any of the plaintiffs injuries 
sustained on Riverview's -prope1iy under the recreational use statute, RCW 4.24.200 
and RCW 4.24.21 0. 
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The statutory intent is simple and clear. It provides immunity for landowners only where the 

property is made available to the "public" for outdoor recreation "without charging a fee of any 

kind." RCW 4.24.200 provides, in pertinent pmi: 

The purpose ofRCW 4.24.200 and4.24.210 is to encourage owners or others in 
lawful possession and control of land and water areas or channels to make them 
available to the public for recreational purposes by limiting their liability toward 
persons entering thereon ... (emphasis supplied) 

RCW 4.24.210 provides i1rununity solely to property owners/occupiers: 

who allow members of the public to use them for the purposes of outdoor 
recreation .. . without charging a fee of any kind therefor ... (emphasis supplied) 

RCW 4.24.210(1) 

Defendant admits that it charges most users a fee to use its facilities, but contends that its 

. waiver of the fee for the group for which Plaintiff volunteered to serve entitles it to inununity for 

Plaintiffs injury. The case law is as clear as the statute itself that charging other users a fee 

precludes Defendant from the protection afforded by the statute, without regard to whether plaintiff 

or the group which sponsored his pmiicipation paid or was expected to pay the fee. 

InPlano v. Cityo.fRenton, 103 Wn. App. 910, 14 P.3d871 (2000), the court held that the 

City's standard moorage charge precluded immunity under the statute for an injury caused by the 

condition of the metal ramp leading to the boat slips, despite the plaintiff not having paid the charge. 

Plaintiff fell on the City's ramp m1d suffered a compound leg fracture. She had purchased a11 annual 

boat launch permit which gave her one free night of moorage. She paid $10 for the second night of 

moorage. She did not pay the fee for the third night of moorage, and was injured the following 

moming. The City denied liability, claiming the protection of RCW 4.24.21 0. 
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Both parties filed cross-motions for summary judgment on the issue. The trial court granted 

the City's motion under the statute and entered an order of dismissal. Plaintiff appealed. Division 

One reversed and remanded for entry of partial summmy judgment on Plaintiffs motion to strike 

the City's statutory affitmative defense, and for trial on her injmy claim. 

In the course of its opinion, the Court noted that the statute, as an inmmn:ity statute and in 

derogation of conunonlaw, must be strictly construed: 

The statutmy grant of immunity is to be strictly construed. Matthews v. Elk 

Pioneer Days, 64 Wn. App. 433, 437-38, [*912] 824 P.2d 541, review denied, 

119 Wn.2d 1011, 833 P.2d 386 (1992). 

The Comi noted that the defendant City did not chm·ge a fee to enter the park where its dock 

was located, nor any fee to use most of the park's facilities, but that it did charge for overnight 

moorage and that the allegedly defective ramp which allegedly injured Plaintiff was the connection . 

between the floating boat moorage and the City's fixed pier. The Comi also noted that non-moorage 

users could enter the area and walk among the moored boats without ever paying a fee. 

The determinative factor was that some users were charged a fee for use of the facility where 

the injmy occuned. 

Observing that the stated purpose ofthe statute is to encourage prope1iy owners to make their 

land available for free recreation by the general public (See RCW 4.24.200, above), the Comi 

distinguished cases from numerous other states, where the statutory immunity language was 

different, and held that the City's fee for ·moorage users precluded application of the immunity 
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statute for an injury in that area of the park, without regard to whether the injured user paid or was 

expected to pay the fee: 

The question under Washington's statute, however, is not whether [plaintiff] 
actually paid a fee for using the moorage, or whether [defendant] actually charged 
a fee to the person injured. The question is whether [defendant] charges a "fee of 
any kind" for using the moorage. This statutory language needs no interpretation 
as it is unambiguous. See Rozner v. City of Bellevue, 116 Wn.2d 342, 347, 804 
P.2d 24 (1991). 

Washington's statute does not say that a landowner can have immunity so long as 
the lands or water areas are available free of charge some of the time. The statute 
simply states that there is no immunity if the owner charges a "fee of any kind." 

Similarly, in Nielsen v. Port of Bellingham, 107 Wn. App. 662,27 P.3d 1242 (2001), rev. 

denied, 145 Wn.2d 1027,42 P.3d 974 (2002), the comi held that the injury claim of a user of a dock 

for which the defendant Port charged fees to moor commercial fishing boats and a "live-aboard" 

yacht was not within the coverage ofthe recreational use inununity statute, despite the Pmi making 

the dock available to the general public without charge for sightseeing and walking upon, relying in 

pmi upon the Plano case. As noted, the Pmi's petition for review was denied by the Supreme Comi. 

The Neilson court cited and relied upon the Plano decision, emphasizing that "the purpose 

of [the defendant Port's] marina at Squalicum Harbor is cmmnercial--the mooring of fishing boats 

and pleasure craft for a fee." Thus, that the area was also used by sightseers, and had been used by 

the plaintiff (who was an invitee of a moorage tenant), without paying a fee did not give rise to 

inununity under the statute. The trial court's ruling, and the jury's verdict, were affirmed. 

It should also be noted that although Plaintiff was not charged a financial fee, he was required 

to agree to provide services as a predicate to his entry to the cmnp and his use of the slide. He was 

not admitted to the camp to be a camper or for his own use of any of the facilities, but to act as a 
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counselor to the children of Beats & Rhythms. His agreement to provide counseling services was 

a quid pro quo for his admittance to the Camp and to use of its facilities, including the Giant Slide. 

As such, his use of the slide was predicated upon "a fee of any kind," and the statute does not 

il11111unize the Defendant from liability for his injury. 

The standard for granting a motion for partial summary judgment is set forth in CR 56: 

The judgment sought shall be rendered forthwith if the pleadings, depositions, 
answers to intenogatories, and admissions on file, together with the affidavits, if any, 
show that there is no genuine issue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law. 

IV. CONCLUSION 

There is no dispute about the facts pertinent to this motion. Fourth Memorial charges 

virtually all users monetary fees for the use of its Camp facilities, including access to the Giant Slide 

which injured plaintiff. The Camp is not open to the public. Access is dependent upon membership 

in a group, and upon that group's beliefs or purposes. The group for whom Gavin Cregan 

volunteered was not required to pay a monetary fee in 2008, but Gavin Cregan's admittm1ce was 

predicated upon his provision of counsellor services to that group, Defendant's tenant. 

The issue is purely legal: under these circumstances, is Fomih Memorial im;mune froill 

liability for plaintiffs injuries under the terms ofRCW 4.24.200-2107 The plain language of the 

statute, and the clear decisions of the appellate courts, require a negative answer. The statute does 

not extend immunity to a landowner which does not make its prope1iy available to the public without 

charging a fee of any ldnd. Fomih Memorial's affirmative defense of under RCW 4.24.200-210 . "' . . 

should be stricken, as a matter of law. 

1:\JEL-PLF\Cregan\Pleadings\SJMemo. pld. wpd 
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION 
FOR PARTIAL SUMMARY JUDGMENT STRIKING 
AFFIRMATIVE DEFENSE OF IMMUNITY-PAGE 8 

RlCHTER-WIMBERLEY, P.S. 
ATTORNEYS AT LAW 

U.S. BANK BUILDING 
422 W. RIVERSIDE, SUITE 1300 

SPOKANE, WASHINGTON 99201-0305 
(509) 455-4201 

FAX o (509) 455-4217 

A 158 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

RESPECTFULLY SUBMITTED this 20th day of September, 2010. 

CERTIFICATE OF SERVICE 

I hereby ce1iizy that on the 201
h day of September, 201 0, I caused to be delivered the 

foregoing Memorandum in Suppoli of Plaintiffs Motion for Pmiial Summary Judgment Striking 
Affirmative Defense of Immunity to the following counsel of record in the mmmer indicated: 

Matthew T. Ries 
Stamper Rubens, P.S. 
720 W. Boone, Suite 200 
Spokane, W A 99201 

J olm P. Bowman 
Keefe, Bowman & Bruya, P.S. 
601 W. Main, Suite 1102 
Spokane, WA 99201 
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SUPERIOR COURT, SPOKANE COUNTY, WASHINGTON 

GAVIN J. CREGAN, a married man, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

FOURTH MEMORIAL CHURCH, a non-profit ) 
Washington corporation, d/b/a RIVERVIEW ) 
BIBLE CAMP, · ) 

) 
Defendant, ) 

) 
FOURTH MEMORIAL CHURCH, a non-profit ) 
Washington corporation, d/b/a RJVERVIEW ) 
BIBLECAMP, ) 

) 
Third Party Plaintiff, ) 

) 
vs. ) 

) 
BEATS & RHYTHMS, a Washington ) 
corporation, ) 

) 
Third-Party Defendant ) 
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I. BACKGROUND 

Plaintiff moved to strike Defendant's affirmative defense under the recreational ilmnunity 

statute, RCW 4.24.210. Defendant has filed a counter-motion for dismissal ofPlaintiff' s Complaint. 

The key facts are undisputed. Defendant operates the summer camp where Plaintiff served as a 

volunteer counselor and charges admission to enter the camp. Plaintiff was serving as part of the 

only group for which the Camp waived the fee in 2008. Relying on clear Washington appellate 

decisions, Plaintiff argues that the Camp's charging a fee makes RCW 4.24.210 inapplicable. 

Relying on Missouri law and comments in the legislative histmy of the Washington statute, 

Defendant argues the contnuy. 

III. LEGAL ANALYSIS 

The central and controlling fact in this case is that Riverview Bible Camp charges a fee for 

-entry tb its camp and use ofthe cainp facilities~ including the Giant Slide upon which Plaintiff was 

injured, virtually all of the time and to virtually all of those who use the camp. As originally noted, 

the camp budget includes a margin for profit (Mason Dep., p. 31-32) and since the current director 

has been involved the only year the camp lost money was 2009. (Mason Dep., p. 35-36; 5) Beats 

and Rhythms is the only group for whom the fee was waived in 2008, the season Plaintiff was 

injured. (Mason Dep., p. 35; 94) 

Whether "members of the public" means the same thing as "the general public" is a 

meaningless side issue. The Defendant cites Missouri law, but ignores the vast differences between 

the Missouri statute and Washington's statute. The Missouri statute focuses on the specific entry 

. onto land giving rise to the claim: 
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Except as provided in sections 537.345 to 537.348, an owner ofland owes no duty 
of care to any person who enters on the land without charge to keep his land safe for 
recreational use or to give any general or specific warning with respect to any natmal 
or artificial condition, structme, or personal property thereon. 

RSMo 2000, 537.346 

As noted in the case relied upon by Defendant, but not quoted, under the Missomi law: 

To invoke the RUA, the general requirements are "(1) an owner ofthe land; (2) entry 
upon the land; (3) entry upon the land without charge; and ( 4) ent1y for recreational 
use." Lonergan v. May, 53 S.W.3d 122, 128 (Mo. App. 2001). Ifthese requirements 
are met, then the owner "owes no duty to the entrants to keep the land safe or to give 
any general or specific warnings with respect to any natural or miificial condition, 
structure, or personal property on the land, unless OJ.?.e ofthe exceptions contained in 
section 537.348 apply." !d. 

State ex rel Young v. Wood, 254 S.W.3d 871, 873 (2008) 

Under the Washington statute, the focus is upon the availability of the property to members 

of the public, without chmging a fee of any kind, providing immunity solely to property 

owners/ occupiers: 

who allow members of the public to use them for the purposes of outdoor recreation . 
. . without charging a fee of any kind therefor ... (emphasis supplied) 

RCW 4.24.210(1) 

Thus, the Missomi authorities argued by Defendant are simply inelevant to the discussion 

in this case. Likewise, Defendant's lengthy argument based on legislative history is inelevant. 

Without a showing of ambiguity, a comt will derive a statute's meaning from its lm1guage alone. 

Geschwind v. Flanagan, 121 Wn.2d 833, 840, 854 P.2d 1061 (1993) In judicial interpretation of 

statutes, the first rule is that the. comi should assume that the legislature means exactly what it says. 

Plain words do not requite construction. Sidis v. Brodie/Dohrmann, 117 Wn.2d 325, 329, 815 P.2d 

781 (1991) 
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Defendant begins the legislative history argument by conceding that the statute is 

unambiguous and impliedly conceding that legislative history may be used only when the statutmy 

language is ambiguous. It then invites the comi to consider cmmnents it likes in the legislative 

record, anyway. Those comments are not helpful to Defendant's case in any event, as each of them 

is focused on an issue other than whether the property owner generally charges a fee for access to 

the property. In the hunting example relied upon by Defendant, the issue is the lmowledge 

requirement ("known dangerous") for liability for a latent artificial condition of the property, not 

whether the prope1iy was a fee-hunting operation. Similarly, Senator Canfield's example is focused 

on the liability for failure to wam and the trespasser status of the person injured, not on the effect 

of charging most users a fee. Both examples assumed a pattem of no fee being charged, in order to 

get to the issue being discussed. 

Defendant argues that Home v. Nerth Kitsap School District, 92 Wn.App. 709, 965 P.2d 

1112 (1998) supports its position. However, the dispositive issue for that comi was that the activity 

involved (a school football game) was not a "public" recreational use. The focus was on the nature 

of the activity being pursued, not on the free availability ofthe property, which was conceded by all 

parties. To the extent that Defendant wishes to make the issue in this case the meaning of"members 

of the public," the case is contrmy to Defendant's position. It was m1disputed that the football game 

was open to the public to attend, without any fee. The injured person, however, was a coach for the 

"away" team, and the game being played was a school-sanctioned match. Citing cases which 

distinguished "student" and "school" activities from "public" activities, the comi described its ruling: 
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.. .it is undisputed that North Kitsap was not holding the football field open for use 
by members of the public when Home was injured, and North Kitsap is not inunune 
by virtue ofRCW 4.24.210. 

Home, at 717. 

Similarly, Defendant also relies on Gaeta v. Seattle City Light, 54 Wn. App. 603, 774 P.2d 

1255 (1989), again ignoring that the issue in that case was whether the landowner's purpose 

7 constituted recreational use, not whether a fee was charged anyone. Defendant confuses 
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"conunercial use" with the fee issue, and while they may be related, the two are different concepts. 

The primmy case relied upon by Plaintiff, Plano v. City of Renton, 103 Wn. App. 910, 14 P.3d 871 

(2000), specifically considered Gaeta: 

Our a11alysis on this point is consistent with Gaeta v. Seattle City Light, 54 Wn. App. 
603, 774 P.2d 1255, review denied, 113 Wn.2d 1020, 781 P.2d 1322 (1989). In 
Gaeta, the plaintiff attempted to avoid the statutory ill11l1unity by showing that his 
purpose in coming on the land was cmmnercial, not recreational. The comi held that 
the application of the statutmy immunity depends on the perspective of the 
la11downer as to the use of the-la11d,- not on the purpose ofthe user. Gaeta, 54 Wn. 
App. at 608-09. From Renton1s perspective, the moorage is available for members of 
the public to use for purposes of outdoor recreation. Under the statute, immunity is 
available only if Renton does not charge a fee of any kind for such use. 

The same is true in the case at bar. Assuming arguendo that the landowner's use is 

recreational, immunity is neve1iheless available to Defendant only if it "does not charge a fee of any 

kind for such use." It is even more clear in the case at bar than in Plano that the landowner charges 

a fee for the use of its camp. Defendant mis-reads Plano and misconstrues the Plano comi's intent 

when it characterizes the issue as being whether the defendant intended to charge the plaintiff a fee. 

The Plano comi made clear that such was not the issue, but that the issue was whether any public 

access depended upon paymei1t of a fee: 
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The question under Washington1s statute;however, is not whether Plano actually paid 
a fee for using the moorage, or whether Renton actually charged a fee to the person 
injured. The question is whether Renton charges a 11 fee of any kind11 for using the 
moorage. 

Plano, at 913 

This understanding of Plano is echoed in Nielsen v. Port of Bellingham, 107 Wn. App. 662, 

27 P.3d 1242 (2001), rev. denied, 145 Wn.2d 1027,42 P.3d 974 (2002), relied upon by Plaintiff and 

which relied upon Plano. As previously noted, Nielsen refused immunity to the Port for injury to 

the social invitee of a moorage fee payer. There was no indication that the Poti had any intention 

to charge that plaintiff a fee. The crucial fact was that it charged a fee for moorage, which negated 

immunity. 

Defendant engages in a tortuous attempt to distinguish between "spatial" analyses and 

"temporal" analysis, arguing that it may claim immunity from the effects of its negligence if it makes 

its property available free of charg€-some ofthe time, on those rare occasions it waives its usual fees,_ 

arguing that the Plano and Nielsen cases use only a "spatial" analysis. The plain language of the 

Plano court shows the contrary: 

Washington's statute does not say that a landowner can have immunity so long as the 
lands or water areas are available fi·ee of charge some of the time. The statute 
simply states that there is no immunity if the owner charges a 11 fee of any kind. 11 

Plano, at 914. 

Defendant's reliance on McCarver v. Manson Park andRec. Dist., 92 Wn.2d 370, 597 P.2d 

13 62 (1979) seems misplaced. There, the Plaintiff attempted to argue that the act applied only to 

property which had a primmy use other than recreation, harkening back to the earliest version of the 

statute, which applied to agricultural and forest land made available to the public. No such issue is 

involved in tlus case. 

1:\JEL-PLF\Cregan\Pleadi ngs\SJReplyMemo. pld. wpd 

PLAINTIFF'S REPLY MEMORANDUM OPPOSING 
DEFENDANT'S MOTION FOR DISMISSAL -PAGE 6 

RlCHTER-WIMBERLEY, P.S. 
AITORNEYS AT LAW 
U.S. BANK BUILDING 

422 W. RIVERSIDE, SUITE 1300 
SPOKANE, WASHINGTON 99201-0305 

(509) 455-4201 
FAX o (509) 455-4217 

A 165 

----···-·plt 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

--, 
) 

Given the Defendant's virtually total reliance on user fees to operate this camp, an additional 

basis for denying immunity would be that the Defendant's use of the property is not a recreational 

use within the meaning ofthe act, similar to the conclusion reached by the Nielsen court. That court 

characterized the Port's use in that case as "commercial," but a less profit-oriented characterization 

in the case at bar would be "fee generating." Defendant claims that such a result in this case would 

"chill" charitable provision of its property, but that conclusion is illogical. Its failure to achieve 

immunity arises not from the singular waiver of its fees on behalf of Beats and Rhythms, but upon 

its unrelenting levying of fees on all other users. If immunity from civil liability for its negligence 

is its goal (which its director disavows), it should find another way to fund the camp rather than by 

charging fees. To come within the act, it needs to conform to its requirements, and refrain from 

charging "a fee of any kind." 

III. CONCLUSION .. 

An operation that is virtually totally dependent upon charging user fees for access to its 

property is not entitled to immunity from civil liability for its negligence under RCW 4.24.210, 

pmiicularly as such a statute is required to be strictly construed. Defendant's affirmative defense 

. raising that statutory bar should be dismissed. 
Oc.fo\oe-r

RESPECTFULLY SUBMITTED tllis 15th day of~tel'B:be£, 2010. 
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OCT 11 2010 

THOMfi.S Fl. FI\I..LOUIST 
DPOi\M·If:: COUNTY CLERK 

WIMBERLEY, P.S. 
RICHTER-

SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF SPOKANE 

GAVIN J. CREGAN, a married man, 

Plaintiff, 

) 
) 
) 

vs. ) No. 10-2-00572-7 

FOURTH MEMORlAL CHURCH, a non
profit Washington corporation, d/b/a 
RNERVIEW BIBLE CAMP, 

) 
) 
) 
) 
) 

____________________ D_e_fu_n_d_an_t_. ____ ) 
FOURTH MEMORlAL CHURCH, a non- ) 
profit Washington corporation, d/b/a ) 
RNERVIEW BIBLE CAMP, ) 

Third Party Plaintiff, 
vs. 

BEATS & RHYTHMS, a Washington 
corporation, 

) 
) 
) 
) 
) 
) 
) 

Third Party Defendant. ) 
------------------~~-------

DEFENDANT'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT 

Defendant, Fourth Memorial Church, d/b/a Riverview Bible Camp by and through its 

attorney, Matthew T. Ries of the law firm of Stamper, Rubens, P.S., hereby moves for partial 

summary judgment to have the Court enter an order ruling as a matter of law that RCW 4.24.200 

- 21 0 are applicable to this case. 
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DATED this fj____ day of October 2010. 

MATTHE T. Rl S, WSBA#29407 
Attorney for Defendant, Fourth 
Memorial Church, d/b/a Riverview Bible 
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