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A. ISSUES PRESENTED 

1. Are the severity of the injuries suffered by the victim 

necessarily contemplated by the Legislature in setting the standard 

range for vehicular assault, thus foreclosing the exceptional 

sentence imposed upon Mr. Pappas for causing excessive injuries? 

2. Must this Court reverse its decisions in State v. 

Cardenas, 129 Wn.2d 1, 914 P.2d 57 (1996), and State v. Nordby, 

106 Wn.2d 514,723 P.2d 1117 (1986), which held that any injuries 

suffered are necessarily contemplated by the Legislature in setting 

the standard range for vehicular assault? 

B. STATEMENTOF···FACTS 

Melanierrhiehnah·and appellant Nicholas Pappas attended 

the same 'Alcoholics Anonymi:)us (AA) meeting in Edmonds on. · ... 

August12;·2oqs. · R.PY97:..9's·. M~. Thielman·accepted Mr. Pappas' 

offerfo'r a ride·onhis,.mot6rcycle. 'RP1 115. ··.:·· 

Mr. ·Pappas was pil6tlrig the motorcyde with Ms. Thielman 

as his pass~nger.·when. he ·quickly came upon a ·car driven by Gleh 

Wilhelm .. RP2'15·5 .. · Mr'; Wilhelm slowed ~uddenly a·nd Mr.· Pappas 

quickly passed.the car .. As·:tf!e car and.motorcycle came upon a . · 

curve in 'tlie :road, the motorcycle failed to turn, instead going 

straight on the ·curve:f;u1d hitting a utility pole. RP1 157. Mr . 

... ·:·:·:·. '··. ·.::' ~· . 

··' . ' .· 
.';'' .,, . ' ·. ' ··· .. ~ 
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Pappas was thrqwn onto the pavement suffering, facial fractures 

and a fractured elbow .. CP ,144~45. . 
' . ' ''•' ', ·.· ' . 

. Ms:T~·ielm.~n was.'thrown. further up th<? embankment behind 

the·utillty pole al)d·suffer~d i:j.severe traumatic br~in injury .. ~P2 

22 .. Since t.h~ accid~nt, ,Ms,::.Thielman.has been cared for in an 

adult care home,J.l.,t)a~!e to.!3peak, limited in. her ability to feed 

herselfj able to move around only by wheelchair and dependent on 

others for everyday care. RP3 4-11. 

Mr. Pappas Was charged with vehicular assault under both 

the reckless manner and the disregard for the safety of others 

alternatives: ·CP ·186: ·l"he· :State also gave notice that itsoughf an 

exceptional sentehce·: bas~d· Gpon the excessive injuries suffered by 

Ms. Thielniat1': ·cr···1 fls·: · F6ilowing a jury trial, Mr. Pappas was .. 
acquitted of.the +eckless'··nishner·alfernative means of vehicular' 

assault' but.convlct~d unh~r.the dis'regard for 'the safety· of others 

prong: ·cp :122:..23:: :· .. .j~ :a s'pecial' verdict, the jury als·o found that Ms. 

Thielman suffered· excessive in)uryfor the purposes of the ·· 

aggravating· ·factor. CP: 12f .. 

The· triafbduit liilposed an exceptional senten·ce based upon 

tile jury's find in~.: ·cP.'1a-1g·~ 21-28. ···: 

'. . 
' ' ' ' :::· ... ,: ·" . ·: ... ~ ... ~ [ · . 

. ·. :·.'·,. ,::: .... . ::· ·:,,<,.;,:·.' 2 

... · 

. } ' ,.• . '. ' .'· .:. ~~· ' 



...... 

I am giti~'g a·~-~~cepti.onalsentence.ot 1s m~nths in 
. . the state penitentiary on this case. I'm well aware of 

... ···'the case law indicating anything over double the 
standard r~ng~.·.may be l.ooke.d at as excessiv,e, but in 
this case I do riot be'fieve it is· excessive ·giv.en the 

.. degree of i.njwies in the ca~e and the finding of the 

. ·' jul)i. . . . .. . 
'' ,,, . 

4/29/201 ORP 13. 
..·. .. ' .; ' 

' ... ·., 
Mr. Pappas challenged the exceptional sentence on appeal, 

· .. 

contending that the Legislature had already contemplated the 

injuries that were incurred here when it set the standard range for 

vehicular assault. The Court of Appeals rejected Mr. Pappas' 
'• . 

arguments and held: 

The Ju~ found that the injuries suffered.by Thielman 
substahtially exceede'd the leVel of bodily harm'· 
riecessar)l t6 constit~te ·substantial bodilY harm an 
e·lemer)t ''of(h~ :off$n$~: of vehicular assault. Those 
injuries·· are·,· Indeed', Clearly encompassed within our 
legl$1ature's:definition of "great bodily harm;"· Thus, 
the jury's special verdict finding authorized the 
.exceptional sentence imposed. The trial court did not 

'• ' .•.. ' 

· err. · 

state v. Pappas;"'H34 Wn.App. 917, 922-23, 265 P.3d ·949 (2011), 

re.view·granted; '173:Wn.2d ·1026 '(2012). · 

. . . 
:.'' .. 

' : ... ·: 

:.:. '•,• ·.· 

.'" ...... ···. 

·· .. 
' •I' I ',o: '•, 

•.: .... ··:, .•·.,•',' 

.... ··~·.> ;.~· .. ·: ·: .. :·\·.·:;;Y·;:; 
'.'• .... '' 
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',·, . :. . ' 

... , 
c. ARGUME.NT ,' 

,i, :.: ' 

THE COURT'S IMPOSITION OF AN EXCEPTIONAL 
SENTENCE BASED ON THE VICTIM'S EXCESSIVE 
INJURIES MUST BE REVERSED AS THE DEGREE 
OF INJURIES SUFFERED WAS CONTEMPLATED 
BY THE LEGISLATURE IN SETTING THE 
PRESUMPTIVE RANGE FOR VEHICULAR 
ASSAULT · · ... 

1. · An ·exceptional sentence cannot be based on factors 
' ··,· 

already considered by the Legislature in setting the presumptive 

range for the offense. An appellate court reviews de novo the legal 

justification for a sentence. RCW 9.94A.585(4); State v. Ferguson, 

142 Wn.2d 631, 646, 15 P.3d 1271 (2001). The reasons 
' '•. 

supporting'·the:exceptional.sentenc~ must be substantial and 

compelling.~nd rnw~ft~ke.into acco'urifactors 'not already. 
:· •' ' ',, ', '' ;, '\•, :' o ',,: ': ' / :• o '•' I ' ' 

conside.red·bythe·{:~gi~l.~t.ur~ ·in'· computing the presumptive range 
. . ;,, ··~·· .··· . . . ", ' ' •' 

of the offe.n~~::, RQV\/ 9.9.4A:.537(6); State li. Nordby, 106 Wn.2d 
. . . . \," ·. :·:, . ,' : .·:. ,' · .. ' . . . 

514, 51'8,··723 P:2d 1117 (1986).1 

This ·c6urt:h'~~;·:held':th~f''factors inherent in the crime .: .... 

inhe'rent in' the sense that·they were·'necessarily;cbnsidered by the 

1 'Afisr til~··d:edsior/in ·ai~kely v. washington,· 542. u.s. 296, 124 s.ci: 
2531, 159 L. Ed .2d 403 (2004 ), the trial court retains Its discretion to determine 
whether the jury's findlng$:·"'ai'e'·substantlal and compelling reasons justifying an 
exceptional sentence." RCW 9.94A.537 (6). But, the jury must determine the 
factual.ba~l!? f~r :the ·aggrava~lng cir.cumstances, and the.tri~l court Is "left only 
with the legal conclusion of whether the facts alleged and found were sufficiently 
substan.tlal G)nc;l co(l!p~lli~g t9 \i)/.arrt;lt)t an exceptional sent~nce." State v .. , 
Su/eiman,·158 Wn:2d 280; '290.:.9:1',143 P.3d 795 (2006). . . · .. . · 

~· ' .... •' :·: ': . ,· ".: 

. ' 

' ':, ' :• ' :~, o '', ' ~;: ', :• ': t I' ', : •: 

I. 

'' ' . ' ~ . ' ... 



Legis.l~ture and.dp ,not dil:)ti~guish. the def~ndant~s behavior from 
.,,, ,., '. '. . '. . ·.·· : ·" .· . ' ' ' 

that inherent in. a!l crimes 6f that typ~ - may not be relied upon to 
' ' ' . ·~ ... ' .. •, ' .. : . ' . 

justify an.exc~ptip~a{:s·ent~6c;:~." .Ferguson, 1.42 Wn.2d at 647~48, 
':'• .... ,,, . 

citing St~te ·v~·:Ch~~derlo~;:'1:1·9 W~·.2d a90,· 3'96, 832 P.2d 481 
~' '' • ' 'I '• '• •' ' • : • ' :·• .'' ' ' 

(1992); '$tated differen~ly/ 1~.i;ln enhariceq sentence may not be 
. ' . . : •,. ' ·. ,' ' . . 

based on, those factors the Legislature necessarily considered in 

setting the sentence ·range for the type of offense." Chadderton, 

119 Wn.2d at 395 (emphasis in original). The aggravating 

circumstance, "[t]he victim's injuries substantially exceeded the 

level of bodily harm r~ecessary to satisfy the elements of the 

offenset,J"2 wEi$ .. c6ntemplat~d. by the Legislature ·in setting the : 

standard range for'vehi'hul~/~ssault, and inhered in the jury's' guilty 
.. ' ' . 

. . Courts 'haV~ 'rep~ated ly '~trick en 'exceptional sent€m~~s 
. ... . . ' . . 

Whel'rethe;.~ile~~d·''aggr~vatir~g clrcu.msta·nce'j inhered·in the·jury 

verdict for·th'e linderlying:oife·nse:····state v. Dunaway,· 109 Wn.2d 

207·, 21·8~.1~i, 743'P'.'2d·'1231''(1987) (planning is inherent in the 

premeditation el~h'lelih)ffirsl degree murder, thus may not be used 

to ]t.JstifY'an exceptiohal sentence for the crime of first degree .. 

murder); Stste·;v:GodiJ;- 14'3·wn:2d 288, 320, 2fP.3d 362 (2001) 

:.: 

;'. : ,·:. '.' · .... :. • .. :. 
2 RCW 9.94A.535(3)(y). . 

' ·; ... ~' ' ·,'•' ' ' '' ', I ', '··:,. t :' :1;' : 

' ' . . ' .. . . ~· .... . 

. ··, .. •• ••• : t '• , ... 

·. :·: ,' ...... \ .'' ·.: ·.: 

': '· . : •' ' :· ~ 
~ .. 

. l'. ~ l :·· ' ~ ·:: 
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(same),rev'd oh:6thergr:ouhds, State v. Hughes, 154 Wn.2d 118, 

132, 110 P.3d 192,:(2005); State v. Baker, 40 Wn:App. 845; 848"49, 

700·P:2d 1'198·(1985) (plan'ning inherent in verdict for attempted 

first"degree escapi3);. i=erguscm; 142 Wn.2d at 648 C'deliberate 

cruelty" findin:g inhered .. iri jufY-'s verdict for assault by intentionally 
·, ' I • -: o I I • .' 

exposing the human immunodefi.ciency virus (HIV) to another 

person with intent to inflict bodily harm); State v. Armstrong, 1 06 

Wn.2d 547, 551 I 723 P.2d '1111 (1986) (burns inflicted on the 1 0" 

month"old victim by defendant's throwing boiling coffee on the child 

and plunging the child's 'toot in the coffee were injuries accounted 

for in the'offen~e·6f'~'econd .. degree assault and could not justify an 

exceptional:sbnte.n6eY: · ·· 

offense·and·as~lglling'a.ce'~aiil seri.ousness leve.(and sentence 

range ·to ~hat '61fe.n$e, ·the L~·gislature necess~:uily took inter. . . .. 
o ·• I 

. . 
consideration .. t'he p6teiiHai for variances in conduct. "[T]h.e idea of 

a :range, 'rather'tha'n a fixed';term . ·. ·., is to allow the judge so~e· 

flexibility :in taildrin~(th:~ sentence to the person and crime before 

him; the court m;ay im'po'se' any' sentence within the range that it 

deems appiopriate:··· Baker~ 40'\."ln.App:· at'848·. · 

·.· .: ··.'·: :· .. :. :.' . 

'• ' ·:··· .'\, 

· ....... · .. •, 

.. ,. . . 
'\ .. · . . ' . ·, !" 

'\ : :.:· ... ', ,·!.' : .• ·•• ~:: 

>\ ·: '";· •• " •• •• '•' ,· •• : ;.-; ,. 



Here;:.P.e:ca~se the:jury made the requisite finding, the issue . ' ',' ' ' ' 

is whether the trial court com.rnitted an error of law in imposing an 
' ' ' ' '• ' .. 

exceptional sent~nce b~~ed on the severity of Ms. Thielman's 

injuries. ·The exceptional sentence should be vacated and the case 

remanded for resentencing within the standard range. 

2. This Court's prior decisions in· Cardenas and Nordb'f 

ruled the severity of the· victim's iniures could not be used to impose 
I 

an exceptional sentence. The jury convicted Mr. Pappas of 

vehicular assault with a special verdict that the injuries suffered 

were substantially exceeded those necessary to prove vehicular 

';~~ ' 

· Under·RcW~9:94A:535 (3)(y), a jury· may f·ind an aggr.avating 

factor justifying ·ar1· excep.tiohcill sentence ·where the State ·proves 

beyond a· ~easoliabl~· cloubt that: 
''[t]he victim's In jUdas 'substantially ·exceed the level of 
bodily harm necessary to satisfy the elements of the . 
offense;:., ·:-... ... :.<:'.·;' .... :·'.:'·. · ...... · .. ·. · ... ' ... . 

, ' •,' ·" ' ' ' / :. , ' ' ' :' ' ' ' ' ' ' ' ' ' ' , ~ '' I ' ' ' 

· ·'·To ·convict Mr:·:Pappa's of vehicular ass·ault under the ·.-... · · 

alternative means fourld by:the jury, the State·had.to prove that he 

drove "[w]itt{disrega:'rd fohh~ safety of others and cause[d] 

substantial bodily· h'arirr't6'~{notlier." RC\/\l46 .. 61.522(1 )(c). 

"Subst~mtia·l bcidily'-ha~m';:is defined as "bodily ·injury which i·~volves 
···.•. '•', '' .:'· .. ·::' 

'' ,, I'',., \' ,· 

7 
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a temporal bUt substantial disfigurement, or which causes a 
. . 

temporarY but' s'ltbsta~tialio's·s or impairment of th~ funCtion of any 

bodily pari: or organ·,:: or· whibh causes a fracture of any· bodily part[.]" 

RCW 9A04.1 f0(4)(b). · .· .... 

ln·N~rdby; th.is'coorf'd~terminec:t'that the seriousness of the 

injuries' suffer(3d b'y the.vidlrfl"'could not justify an exceptional . . . .. 

sentence for vehicular ·assault because the injuries suffered were 

considered by the Legislature in setting the standard range for the 

offense of vehicuiar assault. 106 Wn.2d at 519. In Nordby, this 

Court noted that the element of "serious bodily injury" for a 
. . 

convicti'ori 'fo{veli.iculaf a'sskult ·"was already' considered in setting 
' '. ·' '• '•. ···: ... . 

I 'o '" 
0

1 I 
0 

o' I• I 0 '•,' o o I, " ;: 
0 

•" • ~·· t • O ~ 0 ' 

0 
0 

0 
t ' 

the presumptive· term' for vehicular assault Therefore, this Court 

held. that the injur'ie~ suffe~~d could not be a basi~ for ~· sentence . 
... .. ,. 

outside the··p'resumptlve range." /d. 
. . . ' . . : . ' . . . : . . . ' ' _; .. !,: i ~ ·. • ·. ', . ' ' ' ' . 

Subsequentrtin'StaUtv. Cardenas, relying upon its earlier 
. . •' 

decision iri' N~rdbY, :t'his'o¢tirtag~lin'held that an exceptional· 

sentence for vetiicuilll'r as~au'lt cannot be' based upoli the severity of 

the· victim's h1juries:····12:9 Wh:·2d 1, 6~7, 914 P.2d 57 (1996) C'[The 

victim's] i'njuries, ·whiie 's'evere, are· e'viden'tly the type ofinjuries 

envisio'ned by tile'· Legislature· in setting the sta~dard range. 

,.;\, '·: •' ' ....... . 
'. 

.. ·· .. ;· .. 1 ' •• 

. "•. ··· . .' . ·. ,. ,•',' 



•', ;.·:· 

',' ' '•I ,,', 

Consequently.,: the severity 0f injuries cannot justify an exceptional· 

t C. ") . ' .. , '· ,· ", .. : . . ... . sen en e ... , . . . . . · . -'·· .. 

This Court should. continue to follow the· underlying rationale 

for the decisions .. iri Cardenas· and Nordby, that the severity of the 

injuries suffered cann'ot be the basis for an exceptional sentence 
. . 

where this fact was already contemplated by the Legislature in 

setting the presumptive' range for vehicular assault. 

3. Excessive injuries suffered by the victim were necessarily 

considered by the Legislature in setting the presumptive sentencing 

range for vehicu.lat' assault. The Legislature enacted two 

classifications· of'offense's··d~~ling 'with. injuries caused by driving:·a 

vehicle:'·vehicular\;lssa'ult.(ihhe a'ccident causes injury that is at . 

least substantla(bddily:'harrii) arid vehicular homicide (if'the 

acdcfenf.resuhs :in ·death ·within three· years)·:·. RCW 46.61.520;' . 

RCW 46.61':522. tll·e:t~·g·i~:iatDre did not enact an intermediate 
' . ' . 

leve'r'of cLilp:abilitY' where'hijury exceeds' substantial bodily harm but 

does not resu.li in'deatfi.· :Se$ RCW 46.61 .. 500 et seq. 

ThEir·Coui-f.ofAp!()e·ars ·ruled that since vehicular assault only 

require·s ···~mb'stantiaY bcMil~.d1arm" as a minimum for proving ,tlie 

offense, a·victiiii.'s injudes.'wh.ich constitute "great bodily injury," a 
,' ,. 'I' ','. ·.'': . ' ', ·,· .(,.' ' ' ' '• ' ' ' ' ' 

higher level·of harii'fdeffned· by'thele·gislatu·re; couid be the basis 

•.• •• •· • ... :::· :·:·:,.:: •. •• 1', 

I ' • • 

'','1 ' 

· .. · 
·' ~ ' . 

I • 

... ·.:: 

•', .: 'h' '1,.:'1".'•, 



,,•• ,I 

' ' 
•' 

' ' ' ' ' I ' \ \ ' ' ' ' ' ~ " 

for impositiqn .q~ 1:11). e~9ept.iqnc;1l .sentenc~. Pappas, 164 Wn.App. at 

921-22 ... Bu.t;. b.~c~u.se.tr1e·L~.gislature enacted only two crim~s, 

involving veh:!ples:-· v.ehi.cular. homicide and vehicular assault- it 
' ' 

necess;:trily intended y~hipu;l~r assau,'t to cov.er a wide range of 

harm, beginning with. the minimal harm that would qualify as 

substantial bddily harm,· and ending with harm that falls just short of 

death. Thus, Where a person's driving causes great bodily harm, 

he is guilty of vehicular assault and subject only to the penalties for 

that offense. · 

· As a consequence,· the seriousness of the injuries suffered 
' ''• ' "•, ·( ... · "" ' . ' . 

by the victitn'of·vehichla(as·s·ault can never jUstify ·an exception'al··.·; 

sentence:'·as a'·:rnatt~r\:if"lav,/> 'Any such' injuries were· necessarily 

considered by'th'e Leg·fslaftl'te when it set the presumptive ran·ge for 

that offehse> .. Thi~· dourfreddgnized this' fact well before the 

decision in~·a/akf:Jtyi·v: Washington necessitated· changing the 

' ' ' ' . '' . ' ' ~ ' ' • ' ' ' ' :• \ ' ' • ' • ' ' I • • 

mechanistnJor impos·ing exc§ptional sentences when it issued its 

deds.iori.s in··Norc:Iby, ·sbpta ·and Cardenas, supra .. 

· Iii settirig;the'presum'ptive· ran·ge for vehi'cular·assat.ilt, the · 

Legisiatu're ·accounted for the likelihood of life-threatening injuries; 

to assume'' otherwise would: be to ignore the fact such injuries are 

an .inherent.riskwhe·n~v~;:,:~.·~ehicle collision ·o'ccurs. Furthermo're, 

• • ., • : .. : .. ·, •• '.·. :. :·.: ' ' • •• ~ i• :\ ,,·,,:·' ' ••••• '1.''\,•, ·,' 

,·· .,'l· ·.·:.:. ::;·,· .. 10 

· ... 
• , • I, '•: •;.;•',,'' •."•,·,, '• 



if the legfslatively :set presumptive· range applied only to the 

miriimum le~ei: ofhijury 'r~q~lr~d to prove .. the offense, exceptional 

sentence~ WOLJid' be t'h~ ·r~·~·~: rather tha~ the exception'~ 

. Th.e excebti~nal.sent~'nce imposed here violated these 

principl~s·. lhe jurY"~ fi~d-ings, that ·Ms. Thielman's injuries . 

substa'ntlall~ ex~~ed~d' 'th~~~ .. necessa~ .. t~ e~tablish the' 'offe~~~:. 
cannot support the exceptional sentence imposed. Nordby, supra; 

Cardenas, supra. The Legislature necessarily considered such 

injuries when setting the penalties for vehicular assault. 

Accordingly, Mr. Pappas is entitled to reversal of the exceptional 

. . . 
,·· ... ' 

. . ' ". '' . ' /'•' . ' ,. . . ' 

4; Mr~ Pap'pas :rs entitled to reversal of his sentence and 

re·rrfand· 'fori·m'po.si~lorl,of a standard range sentence. Where ~n 
exceptional s·enten·ce is'· based on reasons in·sufficient to justify the 

sentence as a matte:r dt l~:i\rli:/ the sentence ·mu.st be ·reversed and 
'. .. 

reman'ded t6r'r~sehtendng· within the standard range. Ferguson, 

142 Wn.2d at'649; State·v.·:·aatisia, 116 Wn.2d 777, 793, 808 P.2d 

11.41 (1991')~ ·Si.nce the ·excess·ive injuries suffered py Ms. 

Thielman were the soiEraggravating factor upon which the court 

imposed the exc~ptional sentence·, ·reversal 6f the ex6eption'al 

' I ,:.• 

~ ' . 

. ' ·r ... :. , ..... ... 

: '•', .. •, .. ', . , ' .. . ; . . ' .... ,. ,'11 

,. : : . .. . ·~· . ' ' ·~·:··; ··:.: ·~. : 

., .. • . . . .·' . · .. 
. '•'•'t ',\ •\ .•• ' 



··· .. ·· ',•' 

' ~ ' . . 

o ,,-'• I I •:' \•J : : <' ' 

sentence an9 remand for resentencing within the standard range is 
' 'l• • ' ·.' ..... ,··. ··:·:· · .••••• '·. • • • 

required. 

D. CONCLUSI,ON!•· ... :·:·. : j •• 

For the reasons stated, Mr. Pappas requests that this Court 

uphold its decisions in.Nordby and Cardenas, find that the severity 

of th~ injuries suffered were contemplated by the Legislature in 

setting·the presumptive sentencing range, reverse his exceptional 

sentence, and remanq for imposition of a standard range sentence. 

· ... ·· ... · : ,' . 

'\ •. 

. ~. . ·, : ., ; . . . ' ' ~ .... ~: 
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