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A. ISSUES PRESENTED

1. Are the severity of the injuries suffered by the victim
necessarily contemplated by the Legislature in setting the standard
range for vehigular assault, thus foreclosing the exceptional
sentence imposed upon Mr. Pappas for causing excessive injuries?

2. Must this Court reverse its decisions in State v.
Cardenas, 129 Wn.2d 1, 914 P.2d 57 (1996), and Stafe v. Nordby,
106 Wn.2d'514, 723 P.2d 1117 (1986), which held that any injuries

“suffered are necessarily contemplat_ed by the Legislature in setting
the standard range for vehicular assault?

B. STATEMENT-OF FACTS

Melariié Thielimah and appeliant Nicholas Pappas attended
the same Alcoholics Ahonymous (AA) meeting in Edmondson
August 12; 2008. RP1°97-98. Ms. Thielman‘accepted Mr. Pappas’
offer for a ridié on his thotorcycle. ‘RP1 115.

Mr. Pappas was piltifig the motorcycle with Ms. Thielman
as his passenger when he quickly came upon a car driven by Glen
Wilhelm. RP2 155, Nir: Wilhelm slowed suddenly and Mr. Pappas
quickly passed the car. As'the car and 'motorcycle came upona
curve in the road, the motdreycle failed to turn, instead going

straight on the curvé'and hitting a utility pole. RP1 157. Mr.



Pappas was thrown onto the pavement suffering, facial fractures
and a fractured elbow. .CP 144-45.

‘Ms. Thielman was thrown. further up the embankment behind
the-utility pole and'suffered a.severe traumatic brain injury.. RP2
22. Since the accident, Ms; Thielman has been cared for in an
adult care home, unable to speak, limited in her ability to feed
herself, able to move around only by wheelchair and dependent on
otheré for everyday care. RP3 4-11,

Mr. Pappas was charged with vehicular assault under both
the reckless mariner and the disregard for the safety of others
alternatives. -CP 186; - The State also gave notice that it sought an
exceptional sentendé basad-Upon the eXcé‘ssive injuries suffered by
Ms. Thielman: GP186: Following & jury trial, Mr. Pappas was
acquitted of the réckless ‘tdhner alternative means of vehicular’
assault but.&onvicted under the disregard for the safety of others
prong. "CP 122:23: “ins é"pééiél‘ verdict, the jury also found that Ms.
Thielman sUf;f"éréd' excéssive injury for thé' purposes of the -
aggravating factor. CP'121:

The trial couiit ifnposed an exceptional sentence based upon

the jury's finding. CP18-19; 27-28.



| am giving an exceptional sentence of 18 months in
- the state penitentiary on this case. I'm well aware of
'the case law indicatirig anything over double the
standard range.may be looked at as excessive, but in
this case | do not believe it is excessive given the
degree of | lnjurles in the case and the finding of the

" jury.
4/29/2010RP 13
Mr Pappas challenged the exceptlonal sentence on appeal,
contendlng that the Leglslature had already contemplated the
injuries that were lncurred here when it set the standard range for
vehicular assault The Court of Appeals rejeoted Mr Pappas’
arguments and held i | o

Thé | Jury found that the injuries suf‘lered by Thielman
substantially exceeded the level of bodily harm™
necessary to constitute substantial bodily harm an
element of'the offensé of véhicular assault. Those
injuries are, lndeed clearly encompassed within our
< Iegislature s définition of “great bodily harm:” Thus,
the jury’s special verdict finding authorized the
exceptional sentence imposed. The trial court did not
e ,

 State v. Peappas; 164 \Wn.App. 917, 922-23, 265 P.3d 948 (2011), "
review granted. 173 Wn.2d 1026 (2012)."




" C. ARGUMENT *

THE COURT'S IMPOSITION OF AN EXCEPTIONAL
SENTENCE BASED ON THE VICTIM'S EXCESSIVE
INJURIES MUST BE REVERSED AS THE DEGREE
OF INJURIES SUFFERED WAS CONTEMPLATED
BY THE LEGISLATURE IN SETTING THE
PRESUMPTIVE RANGE FOR VEHICULAR
ASSAULT SRR

1. An exceptlonal sentence cannot be based on factor
Iready conS|dered by the Leglslature in setting the presumptlv

range for the offense. An éppellate court reviews de novo the legal

justificatibn for a sentence. RCW 9.94A.585(4); State v. Ferguson,
142 Wn.2d ééj,'egé', 15 P.3d 1271 (2001). The reasons
S‘ubpbrtiﬁg‘;ché"ﬂe‘xéeptilclanavl;sehtencé must be substantial and
oompeljling,and'rfiué,_f"tékfé? mto acﬁoé'u'r]'t”factors? not already .
consid@é_regq by thel_eg|slature "ih“com'putingwthé pfésUrhpﬁve range
of the éffé_nsé‘}“, RCW ,9-94/;*{53.7(6)5‘ State v. Nordby, 106 Wn.2d
514, 51‘8;?-?'2'3P_12d '11"17 (i 956)‘.1 |

This Courthas hield thiat “factors inherent in the crime =

inherent in the $ense that they were necessarily ‘considered by the

after the dedision in Biakely v. Washington, 542 U.S. 296, 124 S.Ct.
2531, 159 L.Ed.2d 403 (2004), the trial court retains its discretion to determine
whether the jury's findings “are sulistantial and compelling reasons Justifying an
exceptional sentence.” RCW 9,94A,537 (6). But, the jury must determine the
factual basls for the -agg,r,ayafcing eircumstances, and the trial court is “left only
with the legal conclusion of whether the facts alleged and found were sufficiently
substantial and compelling to warrant an exceptional sentence.” State v.,
Suleiman, 158 Wn'2d 280, 290-91,143 P.3d 795 (2008). ' '

[T
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Legislature and.do-not distinguish the defendant's behavior from
that inherent inall crimes 01,‘ that type — may not be relied upon to
justify an exceptlonal sentence ! Ferguson 142 Wn.2d at 647-48,
citing State v Chadderton 119 Wn 2d 390 396 832 P.2d 481
(1992) Stated dlfferently, an enhanced sentence may not be |
based on those factors the Legislature necessarily considered in
setting the sentence range for the type of offense.” Chadderton,
119 Wn.2d at.395 (emphasis in original). The aggravating
circumstance, “[t]he victim's injuries substantially exceeded the
level of bodily harm necessary to satisfy the elements of the
offensel,]"? wa's contemplated by the Legislaturé in setting the
standard range for veh|cular assault and inhered in the jury’s guilty
verdlct here . : |

Courts have repeate‘dly stncken exceptlonal sentences
Where -thejalleged ‘-‘a'ggravatlng c1chmstance inhered-‘ln the'j jury
verdict for the Underlyingoffense.” State v. Dunaway; 109 Wn.2d
207: 218-19; 743'P:2d 1237 (1987) (planning is inherent in the
premeditation element of first degree murder;, thus may not be used
to justify an éxceptional seritence for the crime of first degree "

murder); Stétei‘* 'v'.-e"o‘ré; t4"3;'\-‘/vﬁ;2d 288, 320, 21 P.3d 362 (2001)

2 RCWe. 94A 535( )(y) )



" (same), rev'd oh:other grounds, State v. Hughes, 154 Wn.2d 118,
132, 110-P.3d 192 {2005); State v. Baker, 40 Wn:App. 845, 848-49,
700P'.‘-2d '1'198'(:1985) (planning inherent in verdict for attempted
first-degree escapé); Eergiison, 142 Wn.2d at 648 (“deliberate
crue-lty”'fi-_ﬁﬂdin‘g in‘hgréd in jury’s verdict for assault by intentionally
exposing fhé -"h'u;'nari irr;ﬁ‘wdﬁpdefibiency virus (HIV) to another
person with intent to inflict bodily harm); State v. Armstrong, 106
Wn.2d 547, 551, 723 P.2d 1111 (1986) (bums inflicted on the 10-
month-old victim by defendant's throwing boiling coffes on the child
and plunging the child’s foot'in the coffee were injuries accounted
for in thé'-dﬁehgé‘g% 's:’éé‘b'ﬁa"degréé assault and could hot justify an
exceptional sértericey’ " |

*"The rationiale underlying these cases is that by defining an
offense andaSS|gn|ng ‘& Gaftaiin seriousness level and sentefice
rangs to thait foff_e"nsg, the Lé“gislaturé necessarily took into”
cbhsidefatioh{'fhépbt'ehf‘féi foi variarices in condliict, “[T]he idea of
a 5'range,'l'rather"tha'n‘ a 'ﬁiéd"‘térm ..., is to allow the judge some’
flexibiiity in tailoring thé sentence to the person and crime béfore
him; the court friay impose any sentence within the range that it

deems appropriate.” Bakér' 40 Wn.App. at 848,



Here;.because the jury made the requisite finding, the.issue
is whether the trial court committed an error of law in imposing an
exceptional sentence based on the severity of Ms, Thielman's
injuries. " The exceptional seritence should be vacated and the case

remanded for resentencing within the standard range.

2. This Court's prior decisions in' Cardenas and Nordby

ruled the severity of the victim's iniu'rgs could not'be used to impose

an eXcéotioﬁgl sentence. The jury convicted Mr. Pappas of

vehicular assault with a special verdict that the injuries suffered
were substantially e'xceede"d those necessary to prove vehicular
assault: CP 1§19, 27.98:+

" ~Under RCW9:94A/535 (3)(y), a jury may find an aggravéting
factor justifying an éXceptiohal sentence wheré the State proves
beyond & reasciablié doubt that:

“[tlhe Victim's injuries substantially exceed the level of
bodily harm necessary to satisfy the elements of the

offerise;

. To conviét MrPagpas of Vehicular assalit Undef the %~ -
alternative means found by fhe jury, the State had to prove that he
drove “[w]ith'disregard for the safety of others and cause[d] -
substantial bodily harm'to another.” RCW 46.61.522(1)(c).

“Substantial bodily harm”'is defined as “bodily injury which involves



a temporal but substantial disﬁgurement, or which causes a
tempoa;:y‘ b'u‘t’ é'u-bé"tariti'a'ridéé or Impairment of the funiction of any
bodlly part or organ or whrch ‘causes a fracture of any ‘bodily part[ I
RCW 9A04.110(4)b).

In Nordby, this Court determlned that the serioushess of the
injuries suffered by fhe vrotrm ‘could not justify an exceptlonal S
sentence for vehroular assault because the |njunes suffered were
considered by the Le'gisllature in setting the etandard range for the
offense of véhicular aseautt. 106 Wn.2d at 519. In Nordby, this
Court noted that“tne .element of “serious bodily injury” for a
convrctton for vehlcular assault‘was already considered in setting
the presumpttve term for vehloular assault. Therefore this Court
held that the rnjunes suffered could not be a basrs for a sentence
outside the" presumptwe range " d, |

Subsequently in’ State i Cardenas, relyrng upon its earller
decision in Nordby, thrs Court again held that an exceptional
sentence for vehiculdr assaiit canfiot be based upori the severity of
the victin's injuries:” 129 Wn2d 1, 6-7, 914 P.2d 57 (1996) (‘[The
victim’s] injuries, ‘whiie severe, are evidently the type of injuries

envisioned by the Legisiature'in setting the standard range.



" Consequently, the severity of injuries cannot justify an exceptional’
sentence.”). .. oo

This Court should.continue to follow the underlying rationale
for the decisions.in Cardenas and Nordby, that the severity of the
injuries suffered cannot be the basis for an exbeptional sentence
where this fact was already cbnt'efhplated by the Legislature in
setting the pre'sﬁrhbtive' range for vehicular assault.

3. Excessive injuries suffered by the victim were necessarily

considered by the Legislature in sefting the presumptive sentencing
range fdr vehicular asSguIt‘.' The Legislature enacted two
classifications of offéndss dealing Wit injuries caused by driving‘a
vehic’lé:"vehiculaf“éss'au|t'-(if-‘ the accident causes injury that is-at
least substantial bddily harm} and vehicular homicide (if the
accidént results indeath within thrée years), RCW 46.61.520;
RCW 46.61:522, The Legisiature did not enact éin intermediate
levl of culpability where injury excesds substantial bodily harm but
does not fesulf if death. ‘See RCW 46.61.500 of seq.

- The:Court of Appeals tuled that since vehicular assault only
requirés "’éub'sténti‘é"i' bodily: harm” as a minimuim for proving the =
offense, a victin's injuries which constitute “great bodily injury,"’ a

higher level of harin defined by the Legislatuire; couid be thie basis



for imposition of an exceptional sentence. Pappas, 164 Wn.App. at
921-22.. But; because the.Legislature enacted only two crimes .
involving vehjcles. — y.eh‘i,cular}homicide and vehicular assault — it
necessarily 'intended. \(gh‘ipu;lér assault to cover a wide range of
harm, beginning with.the minimal harm that would qualify as
substantial bodily Harm, and ending with harm that falls just short of
death. Thus, where a person’s driving causes great bodily harm,
he is guilty of vehicular assault and subject only to the penalties for
that offense. -

: As a consequence, the seriousness of the injuries suffered
by the victim of Vehidtidr sssault dan never justify an exceptional-*
sentence as a'matterof law' ‘Any such injutiés were necessarily
considered by tfie Legislatire when it set the presumptive range for
that offense; ‘Thié Court Tectignized this fact well bfore the
decision inBlakely V. Washington hecessitated changing the
mechanisim for imposing excéptional sentences when it issued its
decisioris in Nordby, sijpta dhd Carderias, supra.

I seffifig'the prestimiptive tange for vehicular assauilt, the -
Legislature accounted for the likelihood of life-threatening injuries;
fo assume othierwise wolld be to ignore the fact such injuries are

an inherént risk Whengver's vehicle collision-occurs. Furthermore,

TR



~ifthe legislatively set 'bres'um‘ptive‘range appllie'd only to the
minimum le‘\./e‘l:o..t"'inj;ur‘y' "r'l'edui"red to brc\re.the offense, exceptional
sentences would be the rule rather than the exceptlon |

The exceptlonal sentence |mposed here violated these
prrncrples The Jury s frndrngs that Ms. Thlelman 8 InJurres ~
substantrally exceeded those necessary to establlsh the offense
cannot support the exoeptronal sentence imposed. Nordby, supra;
Cardenas supra The Legislature necessarily considered such
rnjurles when settrng the penalties for vehicular assault
Accordlngly, Mr. Pappas IS entitled to reversal of the exceptional
sentence | e

4, Mr Pappas rs entrtled to reversal of his senterice and
remand for mpOsrtron of a standard range senterice. Where an
exceptlonal sentence |s based on reasons msuffrcrent to justify the
sentence as a matter of Iaw the sentence must be reversed and
remanded for resentencrng wrthrn the standard range. Ferguson
142 \Wn.2d at 649; Sfate'v.‘Batrsta, 116 Wn.2d 777, 793, 808 P.2d
1141 (1991): “Since the &xcessive injuties suffered by Ms.
Thielman were the'sole aggravating factor upon which the court

imposed the excéptional sefitence, feversal of the exceptional

11



- sentence and remang.ﬂfq_r;r;_reigentenging. within the standard range is
required : | o
D. CONCLUSION e |

For the reasons stated, Mr. Pappas requests that this Court
uphold its decisions in.-Nordby vand Cardenas, find that the severity
of the injuries suff'ere‘d were contemplated by the Legislature in
setting the presumptive sentencing range, reverse his exceptional
sentence, and remand for imposition of a standard range sentence.

DATED this 25" day of May 2012.

e A

Respectfully bmited, .

. THOMA‘SM UMMEROW (WSB?T%&@)
i, tom@washdpp.org = . .
Washingtén Appellate Pro;ect 91052
*Attorneys for Appellant/Petitiorier -
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