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A. Identity Of Petitioner.

Laurie Holt was the respondent in an action filed in Clark
County Superior Court by her former husband, Michael Holt,
seeking orders establishing himself as the de facto father and for
third party custody of her son. Ms. Holt was the appellant/cross-
respondent in the Court of Appeals, where she challenged the
superior court’s order finding adequate cause for Mr. Holt's third
party custody petition and defended the superior court’s order
dismissing his de facto parentage petition. She asks this Court to
accept review of the Court of Appeals’ published decision reversing
the superior court’s order dismissing the de facto parentage petition
and affirming the superior court's order finding adequate cause for
the third party custody petition.

B. Decision Below.

Division Two issued its published decision reversing the
superior court's order dismissing a former stepfather's de facto
parentage petition and affirming the superior court’s order finding
adequate cause for his third party custody petition on December 6,
2011. The Court of Appeals decision is published at __ Wn. App.
_, __ P3d __ (Cause no. 41211-0-ll, 12/6/2011) and is

reproduced in Appendix A.



C. Issues Presented For Review.

1. In Parentage of M.F., 168 Wn.2d 528, 228 P.3d 1270
(2010), this Court declined to extend the de facto parent doctrine
announced in Parentage of L.B., 155 Wn.2d 679, 122 P.3d 161
(2005), cert. denied, 547 U.S. 1143 (2006) to former stepparents.
Did the Court of Appeals err in holding that M.F. applies only where
a child has “two existing, fit parents”?

2. This Court has consistently held that a court can
interfere with a fit parent's parenting decisions only if a nonparent
demonstrates that placement of the child with the parent will result
in actual detriment to the child's growth and development. Did the
Court of Appeals err in holding that a former stepfather established
adequate cause for third party custody based solely on allegations
that the mother's relocation 50 miles away would “disrupt” his
alleged “close relationship” with the mother's son and that the
mother's relationship with other men “has been confusing and

disruptive”?



D. Statement Of The Case.

1. Trial Court Decision.

On August 10, 1999, petitioner Laurie Holt gave birth to her
son, B.M.H., whose father had died in an industrial accident on
February 2, 1999. (CP 81-82) Laurie and respondent Michael Holt,
who had previously dated and had a child together, married on
September 9, 1999. (CP 19, 82) They divorced less than two
years later in June 2001. (CP 19, 82) Although Michael could have
easily adopted B.M.H. with only Laurie’s consent and no placement
report under RCW 26.33.220, he never did. When they divorced,
the parties entered into a parenting plan and child support order for
their son, but not for Laurie’s son B.M.H. (CP 19) Although he
placed B.M.H. on his employer-provided health insurance, Michael
has never had a child support obligation for B.M.H. (CP 86)

In late 2009, Laurie told Michael she intended to relocate
with B.M.H., then age ten, to Castle Rock, fifty miles from
Vancouver, where both p'arties then resided. (CP 83-84) On
February 23, 2010, Michael filed a Non-Parental Custody Petition
asserting that he was B.M.H.'s de facfo parent. (CP 1, 4) Michael
also alleged that Laurie was not a “suitable custodian” for B.M.H.

because “the respondent/mother intends to immediately relocate



the child to a situation that is unstable and not in the child’'s best
interests.” (CP 3) Michael's stated concern was that Laurie’s
decision to relocate to Castle Rock was not in B.M.H.’s best
interests because it would take him out of his current school, “which
is the only school he’s ever attended, and taking him out of the
current baseball program away from the children that he has grown
up playing with.” (CP 23)

On April 1, 2010, this Court decided Parentage of M.F., 168
Wn.2d 528, 228 P.3d 1270 (2010), which rejected the application of
the de facto parentage doctrine to former stepparents. Clark
County Superior Court Judge Scott Collier dismissed the portion of
Michael's petition seeking to establish himself as B.M.H.'s de facto
father based on this Court’s decision in M.F. on August 20, 2010.
(CP 143-45, 147-50) After dismissing the de facfo parentage
action, however, the trial court found adequate cause for Michael to
pursue third party custody. (CP 141-42) The trial court
acknowledged that Laurie had never taken any steps to cut off the
relationship between Michael and B.M.H., and that whether she
would interfere with the relationship was wholly “speculative.” (7/15

RP 20-21, 24) The trial court found, however, that “if the



Respondent/mother denies contact between Petitioner and minor
child it would cause actual detriment to the minor child’s growth and
development if the relationship between the minor child and the
Petitioner is not protected and the Court has concerns that the
mother may withhold the visitation contact in the future.” (CP 142,
emphasis added)

2, Court of Appeals Decision.

In a published decision, Division Two reversed the order
dismissing the de facfo parentage petition and affirmed the order
finding adequate cause for Michael's third party custody petition.
Custody of B.M.H., _ Wn. App. _, _ P.3d __ (Cause no.
41211-0-11, 12/6/2011) (Appendix A). Recognizing that “M.F. is
subject to two competing interpretations,” Division Two held “that
stepparents and former stepparents are precluded from being de
facto parents only when the child has two existing, fit parents.”
(Appendix A § 28) Division Two affirmed the superior court’s order
finding adequate cause for the third party custody petition based
solely on Laurie’'s decision to relocate with her son, her

relationships with “other men,” and speculation that if Laurie



terminated the contact between B.M.H. and Michael it would be
“detrimental to BMH.” (Appendix A ] 44)
E. Argument Why This Court Should Accept Review.

This Court made clear in Custody of Smith, 137 Wn.2d 1,
20-21, 969 P.2d 21 (1998), affd sub. nom. Troxel v. Granville, 530
U.S. 57, 120 S. Ct. 2054, 147 L. Ed.2d 49 (2000), that the State
can constitutionally interfere with a parent's rights to make
decisions for her children only to prevent harm to a child. The de
facto parentage doctrine announced in Parentage of L.B., 155
Whn.2d 679, 122 P.3d 161 (2005)", was limited by this Court on this
constitutional basis in Parentage of M.F., 168 \Wn.2d 528, 532, | 9,
228 P.3d 1270 (2010). Two months earlier, this Court also had
relied on Smith/Troxel in interpreting the threshold requirements of
RCW 26.10.032 to impose a high preliminary burden of proof on a
third party custody petitioner to show “actual detriment” in a fit
parent's home in Custody of E.A.T.W., 168 Wn.2d 335, 346-47,
120, 227 P.3d 1284 (2010). The following term, this Court

reaffirmed its strong protection of parental rights, vacating a

' After holding that a non-biological mother had no statutory
means to establish parental rights over her former female partner’s
biological child, whose birth had been planned by the parties as a family,
this Court announced the de facto parent doctrine in L.B.. to provide the
non-biological mother with an equitable remedy.



custody order entered after trial because the grandmother’s third
party custody petition had failed to present any basis for relief other
than the child’s “best interests” in Custody of S.C.D-L., 170 Wn.2d
513, 516, 11 7, 243 P.3d 918 (2010).

This Court should accept review under RAP 13.4(b)(1) and
(3) because Division Two'’s decision in this case is in conflict with all
of these decisions and because it interferes with petitioner's
constitutional rights to make parenting decisions free of State
interference. Division Two’s decision deprives the mother of her
constitutional right to parent her child by allowing her former
husband to assert parental rights and seek third party custody not
because she is an unfit parent or unsuitable custodian, but solely
because, unlike the mother in M.F., she was her son’s only living
parent when she married respondent. This Court should accept
review and reverse in an opinion that makes clear that the
constitutional rights of parents and their families are not limited to

children with “two existing, fit parents.”



1. Division Two’s Published Decision Is In Conflict
With This Court’s Decision In Parentage Of M.F.

The Court of Appeals’ published decision that a former
stepparent can establish himself as a de facto parent is in conflict
with this Court’s decision in Parentage of M.F., 168 Wn.2d 528,
228 P.3d 1270 (2010). In M.F., this Court declined to extend the de
facto parent doctrine to petitioners who seek a custodial and legal
relationship with a former stepchild. 168 Wn.2d at 533, 534-35, 1|
14, 17. Division Two itself recognizes that this is the “broad
holding” of M.F. (Appendix A q 28) In an effort to avoid this
holding, Division Two purports to “narrowly interpret” M.F. to require
that a child have “two existing, fit parents” before a parent can
assert her constitutional rights. (Appendix A ] 28-30) But this
Court did not limit its holding in M.F. to families with “two existing, fit
parents.” Nor could it have:

A parent’s right to the care, custody, and control of her
children, free from interference of third parties and the State, is “the
oldest of the fundamental liberty interests recognized.” Troxel, 530
U.S. at 65. This Court has never limited the application of the
“heightened standard” that is necessary before the State can

interfere with a fit parent's decisions to children who have “two



existing, fit parents.” In Custody of Shields, 157 Wn.2d 126, 128-
29, 9 2, 136 P.3d 117 (2006), for instance, the heightened standard
was applied in a custody dispute between a stepmother and single
mother after the child’s father died. Custody of E.A.T.W., 168
Whn.2d 335, 338, 1 1, 227 P.3d 1284 (2010) was a dispute between
maternal grandparents and a single father after the children’s
mother died. And Smith/Troxel itself concerned two custody
disputes between paternal grandparents and a single mother after
the father's death, and a third action commenced by the mother's
live-in boyfriend who claimed he had acted as a father to the child.
Custody of Smith, 137 Wn.2d at 5-7.

A child may have only one “existing, fit" parent because, as
here, the other parent has died. A child may have only one
‘existing, fit" parent because the other parent’s rights have been
legally terminated, or because the other parent is not “fit.” A child
may have only one “existing, fit” parent because the sole parent
gave birth to or adopted the child as a single parent. Whether an
individual is a sole parent by choice or chance, she does not enjoy
less protection from intrusion in her parenting decisions by third

parties and the State than she would if her child has a second legal



parent. Sole parents have the same rights to make decisions for
their children — including the right to allow a child to form
relationships with spouses or significant others that the parent
believes are in the child's best interests — without fear that the
effect will be to invest legally cognizable rights that will subject the
family to intrusive and disruptive litigation where there would be no
such risk if the child had a second legal parent.

Division Two misinterpreted this Court’s decision in M.F.
Encouragement of a child’s relationship with a spouse or significant
other cannot leave “single biological and adoptive parents and their
children” trapped in a “limbo of doubt” because “they could not
possibly know for sure when another adult's level of involvement in
family life might reach the tipping point and jeopardize their right to
bring up their children without the unwanted patrticipation of a third
party.” Debra H. v. Janice R., 14 N.Y.3d 576, 930 N.E.2d 184,
193, 904 N.Y.S.2d 263 (2010), cert. denied, 131 S.Ct. 908 (2011).
Petitioner's constitutional rights are not limited because she is a
sole parent. This Court should grant review under RAP 13.4(b)(1)
and (3).

10



2. Division Two’s Published Decision Is In Conflict
With This Court’'s Decisions In E.A.T.W. And
S.C.D-L.

The Court of Appeals’ published decision finding adequate
cause for a third party custody petition also is in conflict with
Custody of E.A.T.W., 168 Wn.2d 335, 227 P.3d 1284 (2010), and
Custody of S.C.D-L., 170 Wn.2d 513, 243 P.3d 918 (2010). In
both these cases, this Court reiterated that adequate cause for third
party custody cannot be found unless there is evidence that the
child’s “existing, fit” parent “presents an actual detriment to the
children’s growth and development.” E.A.T.W., 168 Wn.2d at 346,
M 20; S.C.D-L., 170 Wn.2d at 516, 7. It is undisputed that the
mother is fit. (Appendix A § 42) Division Two itself claims that it
takes “no position on MH’s ability to meet that ‘actual detriment’
standard at the show cause hearing.” (Appendix A [ 44, n. 17)
Instead, Division Two unconstitutionally bases its decision on the
mother's desire to relocate, her relationships with men other than
Michael, and, in the absence of any evidence the mother intends to
take any actions detrimental to her child, sheer speculation that it
might be harmful if contact between her former husband and her

son was terminated. (Appendix A 1 44)

11



As a matter of law, the mother was free to relocate her son
without court interference. RCW 26.09.540 (“A court may not
restrict the right of a parent to relocate the child when the sole
objection . . . is from a third party” who does not have court-ordered
time with the child); see Marriage of Grigsby, 112 Wn. App. 1, 16,
57 P.3d 1166 (2002) (trial court erroneously modified parenting
plan based on concern that the mother might seek to relocate).
That the mother may have had relationships with “other men” is not
a basis for the State to interfere with her relationship with her child
in the absence of any evidence of actual detriment in the mother’s
home. See Dependency of M.S.D., 144 \Wn. App. 468, 482, 1] 31,
182 P.3d 978 (2008) (“the poor choice of a partner is not a reason
for the State to interfere in the life of a family.”). Finally, speculation
about the possible detriment if the mother terminated contact is not
a basis for court interference in the absence of any evidence the
mother intended to terminate contact. See Dependency of T.L.G.,
139 Wn. App. 1, 17, 9 24, 156 P.3d 222 (2007) (statute allowing
court to limit visitation during a dependency action must be based

on “an actual risk [of harm], not speculation”).

12



A petitioner must show much more than the desire to protect
his ideal relationship with a child to meet the threshold for a third
party custody action. In S.C.D-L., for instance, this Court vacated a
third party custody order entered after trial because the trial court
had erred in finding adequate cause for the grandmother's third
party custody petition. 170 Wn.2d at 517, ] 8. The grandmother
and child in S.C.D-L. clearly had a “significant relationship;” the
child had resided almost exclusively with the grandmother, with the
agreement of the father, for five years before the petition was filed.
Regardless, this Court held that third party custody was not
warranted and dismissed the action without remand because there
was no allegation that the father was an unsuitable parent. S.C.D-
L., 170 Wn.2d at 516, §| 7. See also E.A.T.W., 168 Wn.2d at 341-
42, 1 12 (reversing determination of adequate cause based on
harm in removing children from third party petitioners’ home rather
than on actual detriment in father's home); Shields, 157 Wn.2d at
149-50, || 58 (reversing third party custody order placing child with
former stepmother based on child’'s best interests and not on
whether placement with the biological mother would cause actual

detriment to the child).

13



In conflict with this Court’s decisions in S.C.D-L., E.A.T.W.,
and Shields, the courts below in finding adequate cause for a third
party custody action unconstitutionally substituted their own
judgment for the mother’s as to the level of involvement that should
be allowed between her son and her former husband, in the
absence of any evidence that the mother had or intended to
terminate contact. This Court should grant review under RAP
13.4(b)(1) and (3) .

3. This Court Should Award Attorney Fees And
Costs To The Mother.

Petitioner asks this Court for her attorney fees and costs on
appeal on the basis of her need and respondent’s ability to pay.
RCW 26.10.080. Although recognizing it should balance the
parties’ need and ability to pay, Division Two denied the mother her
fees on the irrelevant basis that because “each sought review of a
legal issue before us, each party shall bear its own costs and
attorney fees.” (Appendix A §] 47) The truth is that, as in much
custody litigation commenced against single mothers, respondent
has far more income and resources than petitioner. He fully

intends to spend the mother into submission — also the regrettable,

14



usual, course of this type of custody litigation. Petitioner did not
invite this dispute, and she should not be forced to bear its cost.
F. Conclusion.

This Court should grant review, reverse, dismiss this
parenting and custody action in its entirety, and award petition her
fees on appeal.

Dated this 5™ day of January, 2012.

SMITH DFRIEND, P,S.

By: 7
Catherine W. Smi
WSBA No. 9542

Valerie A. Villacin
WSBA No. 34515

Attorneys for Petitioner
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Opinion

PUBLISHED OPINION

PENOYAR, CJ.

*1 9 1 MH, the former stepfather of 12—year-old BMH, !
petitioned the trial court to designate him as BMH's de facto
parent or, alternatively, to award him nonparental custody
of BMH. The trial court dismissed MH's de facto parentage
action, concluding that I re Parentage of M.F., 168 Wn.2d
528, 228 P.3d 1270 (2010), and the availability of other
statutory remedies precluded such an action. The trial court
ordered a show cause hearing on the nonparental custody
action, finding that MH had established adequate cause for
the hearing. On the motion of LH, BMH's mother, we granted
discretionary review to determine whether the trial court erred
by entering the adequate cause finding. MH cross-appeals,

arguing that the trial court erred by dismissing his de facto
parentage action. Additionally, he contends that the trial
court should have appointed counsel for BMH. We affirm
the trial court's adequate cause finding, reverse the dismissal
of the de facto parentage action, and remand for a show
cause hearing on the nonparental custody action and for a
hearing to determine whether MH is BMH's de facto parent.
Additionally, we decline to address the issue of appointed
counsel.

FACTS

92 1In 1993, LH and MH entered into a romantic relationship.
Two years later, they had a son, CH. The couple separated
in 1998 without having married. Later that year, LH became
engaged to another man, who died in a work-related accident
in February 1999 while LH was pregnant with his child,
BMH.

9 3 According to LH, MH provided significant emotional
support to her during her pregnancy with BMH. MH was
present at BMH's birth and cut his umbilical cord. Shortly
after BMH's birth, LH and MH married. The marriage did not
last, however, and the couple divorced in 2001. The resulting
parenting plan identified LH as CH's primary residential
parent and gave MH residential time every other weekend.
The parenting plan did not include parenting provisions for
BMH.

9 4 After the divorce, LH resided with both children in
Vancouver, Washington. LH allowed substantial visitation
between BMH and MH, who also lived in Vancouver. Both
parties state that, before the initiation of litigation, BMH
generally followed the same residential schedule as CH. LH
remarried in 2007 and divorced in 2008,

9 5 MH has been actively involved in BMH's life. In 2002,
LH changed BMH's last name from the biological father's
last name to MH's last name, In 2007, LH and MH discussed
the possibility of having MH adopt BMH. According to the
guardian ad litem (GAL), adoption was not pursued because
of the impact it might have on the survivor benefits that BMH

receives from his biological father, 2

9 6 In the summer of 2009, CH went to live with MH. The
parties dispute the reasons for the move. In late 2009 or early
2010, MH learned that LH planned to move with BMH from
Vancouver to her boyfriend's house in Castle Rock, about 50
miles away,

14

WastlawMext © 2071 Thomson Reuters, No claim te sricinal TR Governyment Works, 1

App. A



In re Custody of B.M.H., « P.3d « (2011)

I. Nonparental Custody and De Facto Parentage Petition

*2 4 7 On February 23, 2010, MH filed a nonparental
custody petition alleging that LH was not a suitable custodian
for BMH because she intended to “immediately relocate the
child to a situation that is unstable and not in the child's best
interest.” Clerk's Papers (CP) at 3. He explained that LH was
“threatening to move [BMH] out of the area and thus disrupt
the close relationship that [MH] and [BMH] have togethet.”
CP at 4, MH's petition also asked the trial court to find that

he was BMH's de facto parent. 3

q 8 With his petition, MH submitted a declaration alleging
that LH's move to Castle Rock to live with her boyfriend
of approximately four months would disrupt BMH's life by
taking him out of his current school, “which is the only school
he's ever attended, and taking him out of the current baseball
program away from the children that he has grown up playing
with.” CP at23. MH's declaration also recounted his visitation
history with BMH after he and LH divorced:

Although we had no parenting plan for [BMH], [BMH]
was with me on exactly the same schedule as [CH] for
the most part.... We ultimately settled on a residential
schedule where I had the boys on Thursdays through
either Sunday night or Monday mornings on alternating
weekends and every Thursday overnight in addition to half
of the summers and splitting the holidays.... Since the time
of our divorce, when [LLH] does not have a boyfriend or
husband in her life we communicate fabulously and we
don't have issues with regard to our residential time with
the children. However, [LH] also has a disturbing pattern
of getting into multiple and very short-term relationships
with other men and frequently during those times she has
on occasion tried to limit my involvement with our son,
[BMH].

CP at 19-20. MH also stated in his declaration that BMH
continued to reside with him “on alternating weekends from
Thursday through Sunday or Monday and additional time as
we agree and as malkes sense.” CP at 21.

9 9 MH's declaration described one occasion when LH told
him that he could no longer see BMH because he had given
BMH a birthday card from BMH's maternal grandparents
against her wishes. On that occasion, “[LH]'s anger was short
lived and she ended up apologizing and telling me she would
never do that again.” CP at 20.

§ 10 MH stated that, in August 2007, when LH started to
date the man that she later married in December 2007, “she
began to pull [BMH] away from seeing me. For the first
time in [BMH's] 8 year life[, she] began splitting [BMH]
and [CH] up during visitation .” CP at 20. LH divorced
that husband in 2008, CP at 21. According to MH, “LH
has had a number of relationships since her divorce in
2008.... However, fortunately until now [LH] has not allowed
these relationships [to interfere] with my relationship with
[BMH]}.” CP at 21. He further stated that, after LH's 2008
divorce, she had “started relationships and moved several
different men in and out of her home in Vancouver, These
relationships have been confusing and disruptive to [BMH].”
CP at 22.

*3 4 11 MH submitted two other declarations with his

petition. In the declarations, a co-worker and his former wife
described him as a dedicated father, MH's former wife also
stated:

Over the years I've watched as ... [LH] has attempted
to bring other boyfriends, of often transitory and short-
term relationships, into {[BMH's] life. On some of those
occasions, [LH] has tried to limit [MH's] involvement
with BMH for short periods of time when she has a new
boyfriend and wants him to be involved in [BMH's] life.

CP at 30.

9 12 On March 19, at MH's request, the trial court appointed
a GAL ““to investigate and report [on]{a]ll issues related to
the development of a parenting plan.” CP at 102, The trial
court ordered LH to keep BMH in his Vancouver school
pending the GAL's report. The trial court also ordered LH
to continue to allow MH to have residential time with BMH
from Thursday through Sunday on alternating weekends and
one overnight during the weeks without weekend visitation.

II. De facto Parentage Action

9 13 On March 24, after a hearing, the trial court entered an
order finding that MH had established “a prima facie case
for de facto parentage.” CP at 222. LH moved for revision.
On April 1, before the revision hearing, our Supreme Court
issued M F. After two hearings in which the parties debated
M.F.s impact on MH's de facto parentage action, the trial
court granted LH's revision motion. The trial court dismissed
MH's de facto parentage action and entered, in relevant part,
the following findings of fact and conclusions of law:
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[Finding of fact 10(a):] The de facto parent action ... has
been recently further explained by the Supreme Court and
is no longer, in this court's view, available to [MH] as a
matter of law because he is a former stepparent and because
he has petitioned for nonparental custody.

[Finding of fact 10(b):] ... MLF .... excludes [MH from
asserting a de facto parent cause of action] based on his
former marriage to [LH] and on the filing of a nonparental
custody action.

[Conclusion of law 4:] [MH's] de facto parent action is

barred as a matter of law under L.B.[ 4 1 and MLF. because
[MH] has a potential statutory remedy to continue his
relationship with the child under RCW 26.10; and at the
time of the parties['} dissolution, and subsequently, [MH]
could have sought visitation under [RCW] 26.09.240 prior
to it being struck down prospectively in, Marriage of

Anderson, [134 Wn.App. 506, 141 P .3d 80 (2006) 1.1 > ]

[Conclusion of law 5]: The [court's] determination that
[MH] cannot be a de facto parent is not based solely on
the fact that he was a stepparent; it is also based upon the
fact that he has had other statutory remedies. In addition
our higher courts have on a number of occasions stated
that a fit custodial parent has a fundamental constitutional
right to make decisions concerning the rearing of his or
her own children and a standard of best interest of the
child is insufficient to setve as a compelling state interest
overruling a parent's rights.

*4 CP at 299-300, 302-03.

III, GAL Report

9 14 On May 19, the GAL submitted a report stating that
BMH viewed MH as a father and that it would be detrimental
for BMH to terminate contact with MH, The GAL noted that
because the case involved complex legal issues, appointment
of counsel to represent BMH might be appropriate.

1V. Nonparental Custody Action

9 15 Before the adequate cause hearing on the nonparental
custody action, MH submitted two more declarations—one
by his mother and one by LH's father—stating that BMH
viewed MH as his father. MH's mother also alleged that BMH
might be “damage[d]” if the trial court did not “protect the
father/son relationship.” CP at 139. LH's father stated that
LH's choices were “detrimental to the boys.” CP at 133,

He also expressed concerns that LH and her boyfriend were
trying to get BMH to view the boyfriend as a father.

9 16 At the adequate cause hearing, MH informed the trial
court that he did not challenge LH's fitness as a parent.
Rather, he argued that “removing [MH] from [BMH's] life
as his father” would be detrimental to BMH's growth and
development. Report of Proceedings (RP) (July 15, 2008)
at 218, 221. Specifically, he observed that on some past
occasions when LH had initiated a relationship with a new
boyfriend, “she's tried to limit [MH]'s ... involvement with
[BMH] for short periods of time.” RP (July 15, 2008) at 224,

9 17 On August 20, the trial court found that adequate cause
existed to proceed to a show cause hearing. The adequate
cause finding reads in its entirety:

Adequate cause for hearing the petition has been
established by Court Order after a hearing,

The Guardian Ad Litem has testified that it is in the
child's best interest to have a continued relationship with
the petitioner, [MH]. Based upon all of the affidavits,
declarations and guardian ad [l]item report, the Court
believes there is enough documentation set forth to proceed
to trial on the non parental custody petition. The Court
finds that if the Respondent/mother denies contact between
Petitioner and minor child it would cause actual detriment
to the minor child's growth and development if the
relationship between the minor child and the Petitioner is
not protected, and the Court has concerns that the mother
may withhold the visitation contact in the future.

CP at 142, At MH's request, the trial court appointed an expert
to determine “whether actual detriment would result in the
termination of the relationship between [MH] and [BMH].”
CP at 145, The trial court also entered a detailed visitation
order on August 20, granting MH residential time with BMH
on the same schedule as his residential time with CH.,

9 18 LH moved for discretionary review of the trial

court's adequate cause finding under RAP 2.3(b)(2). 6 After
receiving CR 54(b) certification from the trial court, MH
appealed the trial court's dismissal of his de facto parentage
action. We granted discretionary review of the trial court's
adequate cause finding and consolidated review with MH's de
facto parentage appeal.

ANALYSIS
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L De facto Parentage

*5 419 MH first assigns error to the trial court's dismissal of
his de facto parentage action. To determine whether dismissal
was proper, we must interpret our Supreme Court's recent
holding in M.F., a case that, like this one, ‘involves a de
facto parent claim by a former stepparent. LH argues that
MF. precludes any former stepparent from acquiring de facto
parent status over his or her former stepchild. MH urges
a narrower reading, arguing that M.F. precludes a former
stepparent from acquiring de facto parent status over his or
her former stepchild only when that former stepchild has
“two living legal parents.” Resp't's Br. at 37. Because, in our
opinion, M.F. does not preclude MH from acquiring de facto
parent status over BMH, we reverse the trial court's dismissal
of his de facto parentage action.

A. Standard of Review

920 Whether a former stepparent may acquire de facto parent
status over his or her former stepchild is a question of law that
we review de novo. See M.F., 168 Wn.2d at 531.

B. De Facto Parentage in L.B, and M. F.,

121 In 2005, our Supreme Court created de facto parentage
as a common law remedy in parentage actions. See In re
Parentage of L.B., 155 Wn.2d 679, 707--08, 122 P.3d 161
(2005). In L.B., two women who had lived together in a long-
term relationship decided to have a child. 155 Wu,2d at 682,
One of the women conceived using donor sperm. L.B., 155
Wn.2d at 682, After the child's birth, the women co-parented
the child until they ended their relationship when the child
was six years old. [.B., 155 Wn.2d at 682, 684. The biological
mother eventually terminated all contact between her former
partner and the child. L.B., 155 Wn.2d at 68485, The former
partner petitioned, in relevant part, for recognition as the
child's de facto parent. L.B., 155 Wn.2d at 685,

9 22 The L.B. court held that the common law granted the
former partner standing to bring a parentage action to prove
that she was a de facto parent, 155 Wn.2d at 707. The
court observed that the legislature had not enacted statutes
governing the rights and responsibilities of adults in parenting
arrangements involving children conceived from artificial
insemination. L.B., 155 Wn.2d at 694 n. 9. But the court
explained that “Washington common law recognizes the
significance of parent-child relationships that may otherwise
lack statutory recognition.” 1.B., 155 Wn.2d at 693 (citing
In re Cusiody of Stell, 56 Wn.App. 356, 783 P.2d 615

(1989); In re Marriage of dllen, 28 Wn.App. 637, 626 P.2d
16 (1981)). The court analyzed the Washington Uniform
Parentage Act (UPA), chapter 26.26 RCW, and concluded
that the legislature, by enacting the UPA and related statutes,
did not intend “to supplant the common law equity powers
of our trial courts with regard to parentage, visitation, child
custody, and support.” L.B., 155 Wn.2d at 701. Accordingly,
the court exercised its common law powers to recognize the
equitable remedy of de facto parentage. Z.B., 155 Wn.2d at
707.

*6 9 23 The court adopted a four-part test for establishing
de facto parentage:

(1) the natural or legal parent consented to and fostered
the parent-like relationship, (2) the petitioner and the child
lived together in the same household, (3) the petitioner
assumed obligations of parenthood without expectation
of financial compensation, and (4) the petitioner has
been in a parental role for a length of time sufficient
to have established with the child a bonded, dependent

relationship, parental in nature, [ 7}

L.B., 155 Wn.2d at 708. The court stated that an individual
who meets this test “stands in legal parity with an otherwise
legal parent, whether biological, adoptive, or otherwise.”
L.B., 155 Wn.2d at 708. The court remanded to the trial court
for a determination of whether the former partner was a de
facto parent., L.B., 155 Wn.2d at 707, 715.

9 24 In MF., our Supreme Court examined “whether
the common law de facto parentage doctrine, recognized
in [LB.], extends to a stepparent/stepchild relationship.”
168 Wn.2d at 529, There, a former stepparent petitioned
to be recognized as the de facto parent of his former
stepdaughter, M.F., 168 Wn.2d at 530. At the time, his former
stepdaughter's biological parents shared parenting rights and
responsibilities under a parenting plan. M.F ., 168 Wn.2d at
529-30.

9 25 The M.F. court held that de facto parent status was not
available to the former stepfather, 168 Wn.2d at 535. The
court distinguished the former stepfather's position from that
of the former partner in L.B.;

The legislature did envision the circumstances before us in
this case. The statutory void confronting us in L.B. is absent
here. As did the parties in L.B., [the biological parents here]
chose to have children and form a family. But unlike in
L.B., [the biological parents'] status as legal parents was
established at the outset. In contrast, [the former stepfather]
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entered M.F.'s life as a stepparent, a third party to M.F.s
two existing parents, When [the former stepfather] entered
her life, M.F's legal parents and their respective roles were
already established under our statutory scheme. In the case
before us, we perceive no statutory void and cannot apply
an equitable remedy that infringes upon the rights and
duties of M.F.'s existing parents.

MUF., 168 Wn.2d at 532.

926 The M.F. court rejected the former stepfather's argument
that recognition of his de facto parent status would not
infringe on the parental rights of the child's existing parents.
168 Wn.2d at 532, The court noted that L.B. involved
the “competing interests of two parents *—the biological
mother and a de facto parent—who stood in “equivalent
parental positions.” M.F., 168 Wn.2d at 532 (alteration in
original) (quoting L.B., 155 Wn2d at 710). In contrast,
the situation in M.F, involved “the competing interests of
- parents—with established parental rights and duties—and
a stepparent, a third party who has no parental rights.”
MF., 168 Wn.2d at 532. Stepparents already had an avenue
for “seeking a legal, custodial relationship with a child”
because the legislature had enacted chapter 26.10 RCW to
address issues of nonparental custody. M.F., 168 Wn.2d
at 532, Thus, according to the court, “[t/he legislature has
provided a statutory remedy for a stepparent seeking a
custodial relationship with a stepchild by enabling stepparents
to petition for custody.” M.F., 168 Wn.2d at 533. The court
then reiterated the difference between the former stepfather
in M.F. and the former partner in L.B.;

*7 [H]ere, the [former stepfather] is a third party to the
two already existing parents, which places him in a very
different position than the [former partner] in L.B, These
differences, as well as the presence of a statutory remedy
available to [the former stepfather], support our conclusion
that the de facto parentage doctrine should not extend to
the circumstances in this case.

MF., 168 Wn.2d at 534,

927 Finally, the court observed that de facto parentage could
not be applied “in the stepparent context ... in a meaningful
way.” M.F., 168 Wn.2d at 534, To illustrate the poor fit
between de facto parentage and “the stepparent context,” the
court applied L.B.'s four-part test to a hypothetical stepparent
and concluded:

The elements of the test are ill-suited to determinations in
the stepparent context because in most cases they will be
very easily satisfied.... The only variable in most cases, it

would appear, is the length of time the stepparent has been
in a parental role, and generally this would be merely a
matter of how long the relationship with the parent endures
—hardly a basis for deciding parental status.

MUF., 168 Wn.2d at 534~35. The court concluded its opinion
by stating, “Because no statutory void exists in this case, as
it did in L.B., we decline to extend the de facto parentage
doctrine to the facts presented.” M. F., 168 Wn.2d at 535,

C. MH Can Be a De Facto Parent

9 28 Like the parties and the trial court, we recognize that
M.F. is subject to two competing interpretations. The issue

statement at the beginning of the opinion B and the application
of L.B.'s four-part test to a hypothetical stepparent at the end
of the opinion suggest a broad holding that a stepparent or
former stepparent can never be a de facto parent. See M.F.,

beginning of the analysis section” and the manner in which
the court distinguished L.B., suggest a narrower holding—
namely, that stepparents and former stepparents are precluded
from being de facto parents only when the child has two

9 29 We read M.F. narrowly because the court's analysis
focused primarily on the specific factual and legal differences
between the situation in L.B. and the situation in the case
before it. See 168 Wn.2d at 531-35. At the beginning
of its analysis, the M.F. court explained that it “found it
necessary to fashion a common law remedy” of de facto
parentage in L.B. because “no statutory means existed by
which the [biological mothet's former partner] could establish
her parental status.” 168 Wn.2d at 531, The court observed
that the former stepfather in the case before it—unlike
the former partner in L B.—"entered [the child's] life as a
stepparent, a third party to [the child's] two existing parents.”
MF., 168 Wn.2d at 532, Thus, when the former stepfather
entered the child's life, the respective parental roles of the
two existing parents “were already established under our
statutory scheme.” M.F., 168 Wn.2d at 532. Because the
existing parents' roles were established “at the outset,” the
court observed that the statutory void that was present in L.B.
was not present in the case before it. M.F., 168 Wn.2d at 532,
By focusing on the factual and legal distinctions between the
case before it and L. B, we believe that the M.F. court intended
to announce a narrow rule limited only to similar stepparent
situations, not a sweeping rule applicable to all stepparents
and former stepparents.
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*8 9 30 Our narrow reading of M.F. leads us to conclude
that M F., precludes stepparents and former stepparents from
acquiring de facto parent status only when the child has
two existing, fit parents. Here, BMH—unlike the child in

M F.—had only one living biological parent 10 (LH) when
the individual seeking de facto parent status (MH) entered his
life. Accordingly, in our view, M.F. does not preclude MH
from asserting a de facto parentage claim.

931 LH asserts that MH cannot be a de facto parent because
he had three statutory remedies available to him “to establish
a legal relationship with [BMH]”: (1) nonparental custody
under chapter 26.10 RCW, (2) nonparental visitation under
RCW 26.09.240, invalidated by In re Parentage of C.AMA.,
154 Wn.2d 52, 66, 69, 109 P.3d 405 (2005); and (3) adoption.
We disagree that the potential availability of these remedies
precludes MH from asserting a de facto parentage claim,

9 32 First, with regard to the remedy of nonparental custody,
we note that, unlike a de facto parent who “stands in legal
parity with an otherwise legal parent,” L.B., 155 Wn.2d at
708, an individual who acquires nonparental custody over a
child does not acquire the same legal rights as a parent. As
Division One of this court has aptly explained:

[R]esidential placement is not equivalent to parental status.
The nonparent custody statute and the de facto parent
doctrine have very different purposes. A nonparent custody
order confers only a temporary and uncertain right to
custody of the child for the present time because the child
has no suitable legal parent. When and if a legal parent
becomes fit to care for the child, the nonparent has no right
to continue a relationship with the child,

Parenthood comprises much more than mere custody.
A parent has a fundamental liberty interest in the care,
custody, and control of his or her child, One who meets the
rigorous test that defines a “de facto parent” stands in legal
parity to an otherwise legal parent, and thercfore is vested
with the same parental rights and responsibilities, limited
only by the best interests of the child. The nonparent
custody statute cannot provide an adequate remedy to one
who meets the stringent de facto parent criteria.

In re Parentage of J.A.B., 146 Wi App. 417, 426, 191 P.3d

71 (2008) (footnotes omitted).

933 Werecognize, however, that the M. F., court characterized
a nonparent's ability to establish a “custodial relationship”
through the nonparental custody statute as a potential remedy

that may prevent the nonparent from acquiring de facto parent
status:

Though our statutory scheme does not permit a stepparent
to petition for parental status, this does not equate to a lack
of remedy. The legislature has provided a statutory remedy
for a stepparent seeking a custodial relationship with a
stepchild by enabling stepparents to petition for custody.

MF., 168 Wn.2d at 533. We do not read this language
to mean that a nonparent's ability to file a petition under
RCW 26.10.030(1) to seek custody of a child automatically
precludes that nonparent from seeking and acquiting de facto
parent status. Indeed, reading M.F. this broadly would seem
to eliminate the de facto parent doctrine altogether because

any “person other than a parent” i

child under RCW 26.10.030(1), 12

may seek custody of the

*9 9 34 Moreover, the M.F. court's analysis focused
primarily on the fact that the child had two existing parents:

Here, the [former stepfather] is a third party to the
two already existing parents, which places him in a
very different position than the [former partner] in L.B.
These differences, as well as the presence of a statutory
remedy available to [the former stepfather], support our
conclusion that the de facto parentage doctrine should not
extend to the circumstances in this case.

168 Wn.2d at 534 (emphasis added). The italicized language
suggests that although the existence of the statutory remedy of
nonparental custody may be a factor in determining whether
the de facto parentage doctrine applies in a given case, it
is not the determinative factor. Indeed, in L.B., the former

partner's ability 13 to file a nonparental custody petition did
not prevent her from asserting a de facto parent claim. See /n
re Custody of A.F.J., 161 Wn.App. 803, 817 n, 7, 260 P.3d
889, review granted, 172 Wn.2d 1017 (2011). In the case
before us, because BMH does not have two existing parents,
we conclude that the availability of the statutory remedy of
nonparental custody does not preclude MH's de facto parent
action,

9 35 Second, LH asserts that MH has a statutory remedy
because he could have petitioned for nonparental visitation
under RCW 26.09.240 after LH and MH divorced in 2001,
which is four years before our Supreme Court held that this
statute was unconstitutional in its entirety. See Parentage of
C.AMA., 154 Wn.2d at 69; see also Anderson, 134 Wi, App.
at 512 (holding that C.A.M.4 applied prospectively). This
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argument is misplaced. RCW 26.09.240 provided a remedy
for a nonparent seeking visitation, but it did not provide a
remedy for a nonparent “seeking a custodial relationship”
or parental status with a child. See ML, 168 Wn.2d at
533. Accordingly, the potential availability of this remedy
after MH's and LH's divorce did not preclude MH's de facto
parentage action,

i 36 Finally, we address LH's claim that the availability
of adoption precluded MH from maintaining a de facto
parentage claim. We begin by noting that neither L.B. nor
M.F. discuss how adoption impacts a petitioner's ability to
assert a de facto parent claim. The only published opinion to
address adoption as a potential statutory remedy appears to
be a recent Division One decision. See 4.F.J., 161 Wn.App.
at 816-17. There, the court determined that because the
child's foster parent who had raised the child since birth only
had two months to complete an adoption under the unique
circumstances of that case, adoption was not an available
statutory remedy that precluded her from asserting a de facto

1 37 MH's ability to adopt BMH also did not preclude him
from maintaining a de facto parentage action. First, we note
that even though adoption was an available statutory option
to the former partner in L.B., the court held that the former
partner “should have the opportunity to present evidence to
the court sufficient to establish her status as a de facro parent.”
155 Wn.2d at 683 (alteration in original). Second, as in 4.F.J,
there are facts in the record suggesting that adoption was not
feasible in this case. Specifically, according to the GAL, MH
and LH elected not to pursue adoption because of the potential
impact that adoption would have on BMH's survivor benefits,

*10 ¢ 38 We conclude by observing that the common
law remedy of de facto parentage is necessary “to fill the
interstices that our current legislative enactment fails to cover
in a manner consistent with our laws and stated legislative
policy.” .B., 155 Wn.2d at 707. As the L.B. court explained:

Our state's cwrrent statutory scheme reflects the
unsurprising fact that statutes often fail to contemplate all
potential scenarios which may arise in the ever changing
and evolving notion of familial relationships. Yet, simply
because a statute fails to speak to a specific situation should
not, and does not in our common law system, operate
to preclude the availability of potential redress, This is
especially true when the rights and interests of those least
able to speak for themselves ate concerned.

155 Wn.2d at 70607, The instant case, like L.B., strikes us
as a scenario that current statutes fail to address, It forces us
to decide whether a child may be deprived of the care and

protection of an individual who functions ' as one of the

child's two parents where one of the child's natural parents has
died and can no longer care for and protect the child. Because
no statute or case speaks to this situation, trial courts should
resolve such situations on a case-by-case basis by applying

L.B.'s de facto parentage test. 5

9 39 In sum, we hold that where, as here, a child has only
one existing parent when a former steppatent enters the child's
life, the former stepparent may assert a de facto parentage
claim. Accordingly, we reverse the trial court's findings and
conclusions that MH cannot be a de facto parent as a matter
of law because: (1) he is a former steppatent, (2) he filed
a nonparental custody petition, (3) he could have petitioned
for nonparental visitation under RCW 26.09.240 before our
Supreme Court held that statute to be unconstitutional, and
(4) he had other statutory remedies. We remand for a hearing
to determine whether MH is BMH's de facto parent,

II. Nonparental Custody

9 40 LH argues that the trial court erred by entering a
finding of adequate cause with regard to MH's nonparental
custody petition. Specifically, she contends that the trial
court impermissibly based its adequate cause finding on
speculation that she “might terminate contact” between MH
and BMH at some undetermined time in the future. We
disagree.

A, Standard of Review

9 41 A trial court's determination of whether a nonparent
has demonstrated adequate cause to proceed to a show cause
hearing under RCW 26.10.032(2) is a mixed question of law
and fact that we review de novo. See In re Custody of S.C.D.-
L., 170 Wn.2d 513, 516-17, 243 P.3d 918 (2010) (applying
facts in nonparental custody petition to statutory standards
and concluding that the trial court erred by finding adequate
cause to proceed to a hearing), accord Grieco v. Wilson, 144
Wn.App. 865, 875, 184 P.3d 668 (2008) (review of adequate
cause finding is de novo whete the trial court's order involves
interpretation of statutory requirements),

B. MH Demonstrated Adequate Cause

*11 942 MH does not dispute that LH is a fit parent. The
State may interfere with a fit parent's fundamental liberty

Yty
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interest in the care, custody, and control of her children only
when the State's interference is narrowly tailored to meet a
compelling state interest. In re Custody of Shields, 157 Wn.2d
126, 144, 136 P.3d 117 (2006); see also Troxel v. Granville,
530U.8.57, 65,120 S.Ct. 2054, 147 L.Bd.2d 49 (2000). Thus,
in a nonparent custody action, a court may interfere with a
fit parent's decision to maintain custody of her child only if
the nonparent demonstrates that placement of the child with
the fit parent will result in “actual detriment to the child's
growth and development.” Shields, 157 Wn.2d at 144, A
showing of “actual detriment” requires a substantial showing
that the nonparent will generally be able to make only in
“extraordinary circumstances.” Shields, 157 Wn.2d at 145
(quoting Allen, 28 Wn.App. at 649),

9 43 When a nonparent files a petition seeking custody of a
child, a trial court must make a threshold determination of
“adequate cause” before allowing a show cause hearing on
the petition;

(1) A party seeking a custody order shall submit, along
with his or her motion, an affidavit declaring that the child
is not in the physical custody of one of its parents or that
neither parent is a suitable custodian and setting forth facts
supporting the requested order, The party secking custody
shall give notice, along with a copy of the affidavit, to
other parties to the proceedings, who may file opposing
affidavits,

(2) The court shall deny the motion unless it finds that
adequate cause for hearing the motion is established by the
affidavits, in which case it shall set a date for hearing on
an order to show cause why the requested order should not
be granted.

RCW 26.10.032. This statute requires the nonparent to set
forth facts showing that the trial court should grant custody to
the nonparent because the parent is unfit or because placement
with the parent would result in actual detriment to the child's
growth and development. /n re Custody of E.AT.W., 168
Wa.2d 335, 344, 227 P.3d 1284 (2010) (citing Shields, 157

requirement is to prevent a useless hearing. F.4.T.W., 168
Wn.2d at 348,

9 44 We agree with the trial court that MH met his burden
of production under RCW 26.10.032(1) by setting forth facts
showing that the trial court should grant custody of BMH
to him because placement of BMH with LH would result
in actual detriment to BMH's growth and development. See
EATW., 168 Wn.2d at 344. Specifically, MH's petition and

declarations stated that (1) BMH viewed MH as his father,
and the two had a close relationship; (2) LH was threatening
to move BMH out of the area and thus disrupt this close
relationship; (3) LH had occasionally “tried to limit” his
contact with BMH when she was involved in relationships
with other men, including during her 2007-08 marriage; (4)
LH had once told MH that he could not see BMH; and (5)
LH had “moved several different men in and out of her home
in Vancouver,” which has been “confusing and disruptive” to
BMH. CP at 20-22. The GAL emphasized that BMH viewed
MH as a father and that it would be detrimental to BMH if

LH terminated his contact with MH. !¢ Taken together, we
believe that these facts support a finding of adequate cause,

entitling MH to a show cause hearing,. 17 Accordingly, we
affirm the trial court's finding,

III. Legal Representation

*12 9 45 MH assigns error to the trial court's denial of legal
representation to BMH, He argues that because BMH ‘“has
a compelling interest in preserving those relationships that
embody his family,” the trial court should have joined BMH
as a necessary party and appointed counsel to represent him.
Resp't's Br, at 46. We decline to address this issue,

9 46 Here, neither parent requested appointed counsel for
BMH at any stage of the proceedings. The GAL broached this
issue only in passing, noting that it might be appropriate for
the trial court to appoint counsel because the case involved
complex legal issues. But the GAL did not affirmatively
request counsel, nor did she argue that counsel was necessary
or constitutionally required. This issue was not discussed
at any of the hearings that have been transcribed for this
appeal, and the record contains no evidence that the trial
court considered or decided this issue. The only evidence that
the trial court considered and decided this issue consists of
the June 4, 2010, clerk's notes filed under a different cause
number, which MH attached to his brief but which are not part
of the record on review. See RATP 9.1, Because this issue was
not properly raised at the trial level, we decline to reach it. See
L .B., 155 Wn.2d at 679 n. 29 (declining to decide whether
the constitution mandated the appointment of counsel in a
custody action where no party to the dispute, including the
child through her GAL, “raised or otherwise addressed this
issue at any stage of the proceeding.”)

IV. Attorney Fees

9 47 Both parties request attorney fees and costs on appeal
under RCW 26.10.080, which states, in relevant part:
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Upon any appeal, the appellate court may, in its discretion,
order a party to pay for the cost to the other party of
maintaining the appeal and attorney's fees in addition to
statutory costs.

When deciding whether to award attorney fees under this
statute, we must balance the needs of the party requesting
fees against the other parties' ability to pay. In re Custody
of Brown, 153 Wn.2d 646, 656, 105 P.3d 991 (2005). Here,
because LH and MH each sought review of a legal issue

Footnotes

before us, each party should bear its own costs and attorney
fees.

948 We affirm the trial court's adequate cause finding, reverse
the dismissal of MH's de facto parentage action, and remand
for a show cause hearing on the nonparental custody action
and a hearing to determine whether MH is BMH's de facto
parent,

We concur: HUNT and QUINN-BRINTNALL, JJ.

1
2

6

10

11
12

14

We use initials throughout this opinion to protect BMH's privacy.
BMH receives social security and worker's compensation benefits as a result of his biological father's death, Apparently, BMH is
also the beneficiary of a trust that contains proceeds from a wrongful death lawsuit.
In a separate action, MH also sought to modify the parenting plan with regard to CH. Although the trial court considered the
modification action together with MH's de facto parent and nonparental custody actions, this appeal does not involve any issues
related to modification,
In re Parentage of L.B., 155 Wn.2d 679, 122 P.3d 161 (2005).
In 2003, our Supreme Court held that the nonparental visitation statute, RCW 26.09.240, was unconstitutional in its entirety because
it violated the Fourteenth Amendment's due process clause. In re Parentage of C.A.M.A., 154 Wn.2d 52, 57, 66, 69, 109 P.3d 405
(2005). In Anderson, we held that C.4.M.4 only applied prospectively. 134 Wn.App. at 512,
In her discretionary review motion, LH also asked us to stay enforcement of the trial court's August 20 visitation order pending
resolution of the nonparental custody action. We denied the motion.
The L.B. court also observed that de facto parent status is “limited to those adults who have fully and completely undertaken a
permanent, unequivocal, committed, and responsible parental role in the child's life.” 155 Wn.2d at 708 (quoting C.E.W. v. D.E.W.,
2004 Me, 43, 845 A.2d 1146, 1152 (2004)).
This issue statement reads, “This case asks us to decide whether the common law de facto parentage doctrine, recognized in [L.B.],
extends to a stepparent/stepchild relationship.” M.F, 168 Wn.2d at 529 (emphasis added).
These issue statements read:
This case comes before us on a CR 12(b)(6) motion to dismiss presenting only a question of law-—whether a stepparent may
acquire de facto parent status when the child has two fit parents.... This case requires us to examine our holding in L.B. and
decide whether the doctrine of de facto parentage should extend to the facts before us in this case.
MF., 168 Wn.2d at 531 (emphases added).
We believe that the M.F. court was referring to living parents when it discussed “existing” parents. See 168 Wn.2d at 532, 534,
Accordingly, although BMH receives financial benefits as a dependent of his biological father and is considered his biological
father's “surviving issue” for purposes of the Washington Trust Act, these facts do not preclude MH from acquiring de facto parent
status. See Appellant's Reply Br. at 18 (quoting RCW 11.02.005(4)).
A “person other than a parent” can file a nonparental custody petition asserting that the child is not in the physical custody of a
parent or that neither parent is a suitable custodian. RCW 26.10.030(1).
We note that, in M.F., there were no allegations that either of the biological parents was unfit, 168 Wn.2d at 530. Nor does it
appear from the facts of that case that a nonparent ever had physical custody of MF. See M.F., 168 Wn.2d at 530. Accordingly,
the M.F. court observed that the stepfather in that case had a “statutory remedy for ... seeking a custodial relationship” even though
he would have been unable to make either of RCW 26.10.030(1)'s threshold allegations. See M.F., 168 Wn.2d at 533; but see In
re Parentage & Custody of A.F.J. 161 Wn.App. 803, 816-17, 824, 260 P.3d 889 (2011), review granted, No. 86188-9 (Sept. 26,
2011) (affirming trial court's determining that foster parent was de facto parent and concluding that nonparental custody was not
an available statutory remedy where the trial court had rejected the foster parent's nonparental custody petition after determining
that the biological mother was a fit parent).

The L.B. court did not discuss what impact, if any, the former partner's ability to file a nonparental custody petition had on her de
facto parentage claim.

This turn of phrase assumes that MH is BMH's de facto parent, a question on which we take no position and that must be determined
by the trial court on remand.
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15 Like the L.B. court, we recognize that although this type of litigation tends to focus on the interests, rights, and responsibilities of
the litigant adults, “ ‘the best interests of the child’ pervades our judicial consciousness in this field.” See 155 Wn.2d at 694 n. 10.
This standard requires courts to “remain centrally focused on those whose interests with which we are concerned, recognizing that
not only are they often the most vulnerable, but also powerless and voiceless.” 155 Wn.2d at 712—13 n. 29, Thus, the value to BMH
of two parents rather than one is an issue that the trial court may consider on remand.

16 We believe that it is appropriate to consider the GAL's report in determining whether MH met his burden of production, See RCW
26.10.032(2) (a trial court must deny a nonparental custody motion “unless it finds that adequate cause for hearing the motion is
established by the affidavits.”) (emphasis added).

17 We take no position on MH's ability to meet the “actual detriment” standard at the show cause hearing.
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