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I. IDENTITY OF PETITIONER 

Petitioner is CPI Corp., a Delaware corporation. 

II. CITATION TO COURT OF APPEALS DECISION 

The Court of Appeals decision is published as P.E. Systems, LLC 

v. CPI Corp., 164 Wn. App. 358,264 P.3d 279 (2011). A true and correct 

copy of the decision is provided as Appendix A and is referred to herein as 

the "Opinion." CPI Corp.'s motion for reconsideration was denied on 

December 20, 2011. A true and correct copy of the Order Denying 

Motion for Reconsideration is provided as Appendix B. 

III. ISSUES PRESENTED FOR REVIEW 

1. Can an alleged contract, adopted by a Complaint, attached to the 
Answer, and admitted by Plaintiff as authentic, be considered 
pursuant to CR 1 0( c) in a CR 12( c) motion for judgment on the 
pleadings as a "matter" within the pleadings for purposes of the 
contract's validity? 

2. May a Court of Appeals sua sponte sever a provision to an alleged 
contract without any finding that the severed provision is void, 
invalid, unenforceable, or illegal when the contract contains a 
severability provision requiring such findings? 

3. May a Court of Appeals sua sponte enter judgment against a 
Respondent based on the Court of Appeals' finding that 
Respondent admitted liability when in fact Respondent denied 
liability? 

4. Is an alleged "contract" that is not fully executed, is missing price 
terms, provides that it is not to be performed within one year of the 
making thereof, and which contains only evidence of a future 
contractual intent, unenforceable in Washington? 
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IV. STATEMENT OF THE CASE 

A. Factual Background. 

Petitioner CPI Corp. ("CPI Corp.") operates portrait studios 

throughout retail stores in North America. CP 13 ,-r 2. Respondent P.E. 

Systems, LLC ("P .E. Systems") markets services to merchants to help 

reduce credit card processing fees paid to credit card companies such as 

Visa and MasterCard. CP 13 ,-r 1. P.E. Systems filed the present suit 

claiming that CPI Corp. breached a written agreement between the parties 

regarding such services. CP 4 ,-r 3. The supposed agreement is two pages 

in length and contains an "Agreement for Services" page and an 

"Addendum A" page. CP 20-21 (Exhibit A to CPI's Answer - also 

attached hereto as Appendix C for ease of reference). 

According to the terms of this claimed agreement (and P.E. 

Systems' own allegations), P.E. Systems offered to analyze certain of CPI 

Corp.'s credit card processing costs and provide methods to lower them. 

CP 20 ,-r 1; CP 4 ,-r 7. The "agreement" indicates that in order for P .E. 

Systems to provide these services, and for the parties to ascertain what the 

cost of the proposed services would be, the parties had to agree on the 

"historic costs" that CPI Corp. had been paying third parties for credit card 

processing. In fact, the writing explicitly provides that "Client's Historic 

Cost will be set forth and mutually agreed to by the parties in 
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Addendum A." Addendum A was never agreed upon by the parties 

and was never signed. Appendix C hereto; CP 20 ~ 3 (emphasis 

supplied). There was no agreement between the parties on CPI's "historic 

cost." CP 21. There was no agreement as to the price for the services 

offered by P.E. Systems. !d. There was no acceptance of P.E. Systems' 

offer. !d. There was no contract. 

B. Procedural History. 

P .E. Systems filed a complaint against CPI Corp. for breach of 

contract and breach of the covenant of good faith and fair dealing on 

June 8, 2010. CP 3-7. P.E. Systems' Complaint makes numerous 

references to this supposed contract. 1 Yet, P .E. Systems did not attach a 

copy of this "contract" to the Complaint. CPI Corp. answered, denying 

any breach and denying a contract was formed on August 13, 2010. 

CP 13-21. CPI Corp. specifically alleged in its Answer that the purported 

contract was at most an "agreement to agree." CP 15 ~ 1. CPI Corp. 

attached the "contract" to its Answer. CP 20-21; Appendix C hereto. P .E. 

Systems admitted that the writing attached to the Answer was the alleged 

contract in dispute. CP 37.2 

1 See CP 4 ~ 6 ("[ o ]n July 10, 2009 Defendant CPI executed the agreement 
for services"); ~ 7 ("[t]he agreement for services provided that. .. "); ~ 8 
("[a]fter the agreement was executed .... "); see also CP 5 ~ 15, 16; CP 6 
~ 19, 20. 
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CPI Corp. moved for judgment on the pleadings under CR 12( c) on 

August 27, 2010. RP 20:3-4; RP 31:25-32:1. In response, P.E. Systems 

attempted to transform the motion into one for summary judgment by 

filing a declaration of its counsel and asking the Trial Court to consider 

matters outside the pleadings. CPI Corp. filed a timely motion to strike 

P.E. Systems' counsel's declaration. CP 76. 

On September 10, 2010, the Trial Court heard oral argument on 

CPI Corp.'s Motion for Judgment on the Pleadings and granted the 

motion, stating as follows: 

Even though [the alleged contract] wasn't filed with the 
Complaint, the contract or the agreement that you referred 
to, it has been stipulated in this that this is the contract or 
agreement, which is a one-page contract with the 
attachment A or Addendum A, which was never filled out 
and agreed to .... How the Court reads it is with Addendum 
A never being filled out and not being signed, there wasn't 
a full meeting of the minds .... I don't believe that this was 
an agreement that's enforceable because they're missing 
some material parts of what would be a breach of contract. 
... Negotiations need to be finalized, and the Court can't 
fill in material terms. 

RP 20-21 (Judge Plese's September 10, 2010 Oral Ruling) (emphasis 

supplied). The Trial Court clarified its ruling further at the September 28, 

201 0 presentment hearing: 

2 P.E. Systems did not object to this admission at any time below. See RP 
20-21, RP 31-33. 
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[CPI's Motion] was a judgment on the pleadings, and that's 
what I ruled on .... I only considered the pleadings and the 
issue for their motion on judgment on the pleadings and not 
the exhibits [to Mr. Kovarik's Declaration] at that time .... 
In other words, that's all I was considering was the CR 12 
motion and what's in the file for that, not for the issues of 
the Summary Judgment, which would be the exhibit that 
you added in all of that. I guess I should have been very 
clear that I struck that at that time. . .. It was very clear at 
the hearing that they [CPI] were not asking for a Summary 
Judgment motion. They were asking for a Judgment on the 
pleadings. 

RP 31:25-32,33. 

P.E. Systems appealed the judgment. The Court of Appeals did 

not allow oral argument. On October 18, 2011, the Court of Appeals 

issued its published opinion ("Opinion"). The Court of Appeals reversed 

and sua sponte entered judgment on the merits in favor ofP.E. Systems by 

finding that the alleged contract was not a part of the pleadings for 

purposes of CR 12( c), that the Trial Court should not have excluded 

evidence offered by P .E. Systems, that the blank addendum page to the 

alleged contract was severable, and that CPI Corp. admitted it breached 

the alleged contract. CPI Corp. filed a motion for reconsideration, 

detailing the problems with the Opinion. The Court of Appeals did not 

address any of the issues raised by CPI Corp. and instead simply issued a 

one-page denial ofthe motion for reconsideration on December 20,2011. 
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The Court of Appeals' published Opinion is fundamentally flawed. 

The Opinion conflicts with the Washington Superior Court Civil Rules, 

and decisions of other Divisions of the Washington Court of Appeals as 

well as the Supreme Court. The Opinion also contains several statements 

of purported "fact" that are irreconcilable with the record and 

demonstrably prejudicial to CPI Corp. As a result, the Opinion not only 

works a substantial injustice to CPI Corp., but will no doubt lead to 

uncertainty and confusion for future litigants in Washington. 

V. LAW AND ARGUMENT 

This Court should accept review for four independent reasons. 

First, the Opinion is directly contrary to the Washington Superior Court 

Civil Rules, which raises an issue of substantial public interest. The Court 

of Appeals held that "[ t ]he contract is not part of the 'pleadings.' And you 

do not make it so by simply attaching it to an answer or complaint." 

Opinion, p. 6. The supposed "contract" attached to the Answer is part of 

the "pleadings" pursuant to CR 1 0( c), and the Trial Court properly 

considered it. The Court of Appeals' legal conclusion to the contrary is 

wrong and creates a direct conflict between a published decision and the 

Civil Rules. 

Second, the Court of Appeals usurped the Trial Court's discretion 

to exclude evidence under CR 12(c). The Opinion requires trial courts to 
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consider extraneous evidence in a CR 12( c) motion, and is therefore in 

direct conflict with CR 12(c) and precedent regarding the "context rule" in 

this Court's opinion in Berg v. Hudesman. 115 Wn. 2d 657 (1990). 

Third, the Court of Appeals unilaterally severed Addendum A to 

the supposed contract at issue, without any finding by the Trial Court that 

the addendum was "void, invalid, unenforceable or illegal." The Court of 

Appeals severed a material term and rewrote the contract, all in conflict 

with precedent regarding severability. 

Finally, the Court of Appeals erroneously stated that CPI Corp. 

"admitted" that it breached the proposed contract between the parties and 

directed that judgment be entered against CPI Corp. even though P.E. 

Systems made no dispositive motion. That finding is in direct conflict 

with the record. CPI Corp. expressly: (a) denied that it took information 

from P.E. Systems and used it, and (b) denied P.E. Systems' causes of 

action for breach of contract and covenant of good faith and fair dealing. 

CP 14-15. 

In light of these serious errors in the Court of Appeals' published 

Opinion, CPI Corp. respectfully requests that this Court accept review and 

reverse the Court of Appeals' Opinion. 
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1. The Court of Appeals Made a Fundamental Error of Law 
When It Concluded That The Purported Contract Was Not 
Part of "the Pleadings." 

The Court of Appeals held that the Trial Court improperly 

considered the alleged agreement in addition to the pleadings, and thus 

"considered evidence outside of the pleadings." Opinion, p. 6. The Court 

of Appeals also concluded that "[t]he contract is not part of the 

'pleadings.' And you do not make it so by simply attaching it to an answer 

or complaint." !d. These pronouncements are wrong in light of the 

express provisions of the Civil Rules. Under the Civil Rules, an answer is 

a "pleading." CR 7(a). And, under CR 10(c), "[a] copy of any written 

instrument which is an exhibit to a pleading is a part thereof for all 

purposes." (emphasis supplied); see also Mosbrucker v. Greenfield 

Implement, Inc., 54 Wn. App. 647, 652 (1989) ("[g]enerally, a copy of a 

written instrument referred to in a pleading must be annexed thereto. CR 

10(c)"); North Coast Enters., Inc. v. Factoria P'ship, 94 Wn. App. 855, 

858 (1999) (considering contract, but not declarations, in affirming grant 

of 12(c) motion on appeal). 

Thus, there was no legal basis for the Court of Appeals' holding 

that "[ t ]he contract is not part of the 'pleadings.' And you do not make it 
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so by simply attaching it to an answer or complaint."3 The Trial Court 

properly considered the alleged contract on the CR 12(c) motion because 

it was attached to CPI Corp.'s Answer and authenticity was not 

questioned. CP 20; RP 20.4 The Opinion of the Court of Appeals will 

leave litigants with conflicting messages between our courts and our court 

rules. This issue alone warrants review because consistent and correct 

application of the Civil Rules is of substantial public interest under RAP 

13.4(b)(4), and the remainder of the Court of Appeals' Opinion is 

predicated upon this fundamentally-flawed foundation. 

3 The Court of Appeals cited to Yurtis v. Phipps for the statement that "a 
contract is not part of the 'pleadings"'. Opinion, p. 6 (citing 143 Wn. 
App. 680, 181 P.3d 849 (2008)). Yurtis does not stand for this 
proposition. Yurtis merely found that "[a] motion to dismiss based on CR 
12(b)(6) is a motion on the pleadings, and extraneous evidence is not 
considered." !d. at 692 (emphasis supplied). Yurtis does not apply to the 
case before the Court, as the purported contract in the record is part of the 
pleadings per CR 1 0( c). 

4 Documents specifically referred to in a complaint, though not physically 
attached to the pleading, may be considered where authenticity is 
unquestioned. See CR lO(c); Daly v. Viacom, Inc., 238 F. Supp.2d 1118, 
1121-22 (N.D. Cal., 2002); Burnett v. Twentieth Century Fox Film Corp., 
491 F. Supp. 2d 962, 966 (C.D. Cal. 2007); Branch v. Tunnell, 14 F.3d 
449, 454 (9th Cir. 1994) (separate holding overruled on other grounds); 
Romani v. Shearson Lehman Hutton, 929 F.2d 875, 879 (1st Cir. 1991) 
(superseded by statute on other grounds); Fudge v. Penthouse Intern. Ltd., 
840 F.2d 1012, 1015 (1st Cir. 1988). 
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2. The Court of Appeals' Opinion Unilaterally Requires the Trial 
Court to Consider Evidence Outside the Pleadings on a Rule 
12(c) Motion When the Trial Court Has Discretion to Exclude 
Such Evidence and the Berg Rule Does Not Allow Extraneous 
Evidence to Modify or Add Terms to the Written Agreement. 

The Court of Appeals held that the Trial Court should have 

considered the extraneous evidence offered by P.E. Systems - a 

PowerPoint presentation of P.E. Systems' unilateral price proposal- and 

should have treated the proceedings as summary judgment proceedings 

under this Court's opinion in Berg v. Hudesman. Opinion, p. 7 (citing 115 

Wn. 2d 657 (1990)). Yet, the Court of Appeals erroneously applied the 

"context rule" articulated by this Court in Berg, in conflict with Berg and 

CR 12(c). This issue warrants review under RAP 13.4(b)(2). 

CR 12(c) provides that "[i]f, on a motion for judgment on the 

pleadings, matters outside the pleadings are presented to and not 

excluded by the court, the motion shall be treated as one for summary 

judgment .... " (emphasis supplied). The Trial Court has broad discretion 

to decide whether it will consider evidence outside the pleadings on a 

12(c) motion, and the Trial Court's decision is reviewed for an abuse of 

discretion. 5 Here, the Trial Court used its discretion to exclude the 

5 See Marquez v. Cable One, Inc., 463 F.3d 1118, 1120 (lOth Cir. 2006) 
("We review for an abuse of discretion a district court's decision to 
consider evidence beyond the pleadings and convert a motion to dismiss to 
a motion for summary judgment."); Gulf Coast Bank & Trust Co. v. 
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extrinsic evidence offered by P.E. Systems (the PowerPoint presentation 

representing P.E. Systems' price offer). RP 32-33 (" ... I only considered 

the pleadings and the issue for their motion on Judgment on the pleadings 

and not the exhibits [provided by P.E. Systems' counsel] at that time .... I 

struck [the exhibits] at the time."). The Opinion usurped the discretion of 

the Trial Court and essentially mandates that, as a matter of law, trial 

courts must always consider extrinsic evidence presented by a party 

opposing a CR 12(c) motion. The Court of Appeals' conclusion 1s 

incorrect, renders CR 12( c) meaningless, and should be remedied. 

Additionally, the PowerPoint presentation, which embodied a 

"sales pitch" by P .E. Systems, is immaterial and inadmissible evidence 

that represents the unilateral and subjective intent of P.E. Systems.6 Such 

evidence is not allowed to modify or add to a writing under the Berg rule, 

and the Court of Appeals' Opinion vitiates Berg and the precedent 

Reder, 355 F.3d 35, 38 (1st Cir. 2004) (the trial court has "broad 
discretion" either to include or to exclude evidence offered on a Rule 12( c) 
motion); Homeowner Options for Massachusetts Elders, Inc. v. Brookline 
Bancorp, Inc., 754 F. Supp. 2d 201, 206 (D. Mass. 2010) ("If materials 
outside the pleadings are presented to the Court, the Court has broad 
discretion to choose whether to exclude those materials .... "); Stearns v. 
Veterans of Foreign Wars, 500 F.2d 788, 791 (D.C. Cir. 1974) (trial court 
has discretion to exclude matters outside the pleadings in response to a 
Rule 12(c) motion). 

6 As previously argued by CPI Corp., the PowerPoint was also 
unauthenticated and hearsay. CPI Corp.'s Appellate Response Brief, pp. 
13-14. 
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interpreting it. See Seaborn Pile Driving Co., Inc. v. Glew, 132 Wn. App. 

261, 270 (2006) (extrinsic evidence cannot be used to import an 

unexpressed intention of one of the parties into a writing); Spectrum Glass 

Co., Inc. v. Pub. Utility Dist. No. 1 of Snohomish County, 129 Wn. App. 

3 03, 311 (2005) (extrinsic evidence will not be allowed to show a party's 

unilateral or subjective intent, or to vary, contradict, or modify the written 

word); Bart v. Parker, 110 Wn. App. 561, 574 (2002) (extrinsic evidence 

cannot convert a written contract into a partly written, partly oral, 

contract); Hollis v. Garwall, Inc., 137 Wn. 2d 683, 695 (1999) (evidence 

of unilateral and subjective intent is not admissible under the Berg rule, 

and cannot be used to redraft or add to the language of the contract).7 

Here, when the Court of Appeals ruled that Berg allows the 

consideration of the PowerPoint, it allowed evidence of P.E. Systems' 

unilateral and subjective intent as to the price it proposed for the contract, 

which modifies and adds to the written document, without any meeting of 

the minds. The PowerPoint presentation was not evidence that the parties 

7 Additionally, the purported contract contains a clause that it is the entire 
agreement and cannot be amended except in writing. The PowerPoint was 
not a signed writing and cannot be used to amend the alleged contract. 
CP20,-[8. 
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agreed upon a price figure; it was merely an offer - an offer that was 

rejected.8 CP 21. 

Further, the issue before the Trial Court was an issue of law -

whether, even assuming alleged and hypothetical facts to be true, the 

writing was unenforceable as an "agreement to agree." This was a purely 

legal question decided on the pleadings, and extrinsic evidence as to P .E. 

Systems' later proposal for the price of the contract was immaterial. The 

Court of Appeals' Opinion conflicts with other divisions on this issue as 

well. See Hanson Industries Inc. v. Kutschkau, 158 Wn. App. 278, 292 

(2010) (on appeal of a CR 12(c) motion, where issues were decided as a 

matter oflaw, declarations were unnecessary and the trial court did not err 

in striking them); Parrilla v. King County, 138 Wn. App. 427, 432 (2007) 

(when documents submitted to the trial court are not material to the 

question at hand, the submission of such documents is not sufficient to 

convert a motion for judgment on the pleadings to a motion for summary 

judgment); North Coast Enters., Inc. v. Facto ria P 'ship, 94 Wn. App. 855, 

858 (1999) (information contained in declarations was not material to the 

legal issue before the court on a 12(c) motion). Review is important for 

this reason as well. 

8 The Court of Appeals even recognized in its Opinion that the PowerPoint 
only suggested a price figure. Opinion p. 4. The PowerPoint cannot be 
used to fill in a material term. 
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3. The Court of Appeals Unilaterally Severed the Addendum 
Without Any Trial Court Finding That the Severability Clause 
Was Applicable. 

The Court of Appeals unilaterally severed Addendum A in order to 

find an enforceable contract. Opinion, p. 9-10. The Court of Appeals 

wrongly severed Addendum A for three reasons. 

A. Addendum A Was Severed in Conflict With Supreme Court 
Precedent. 

Washington courts "will give effect to severability clauses if [the 

courts] can easily excise an unconscionable provision without essentially 

rewriting the contract." McKee v. AT&T Corp., 164 Wn. 2d 372, 403 

(2008); see also Adler v. Fred Lind Manor, 153 Wn. 2d 331, 359 (2004) 

(courts will sever a provision if it does not disturb the primary intent of the 

parties). 

The severability provision in the proposed contract states: 

Should any provision of this agreement be held to be void, 
invalid, unenforceable or illegal by a court of competent 
jurisdiction, the validity and enforceability of the other 
provisions will not be affected. 

CP 20 ,-r 8 (emphasis supplied). The Court of Appeals found, sua sponte, 

that the entire Addendum A was severable. Opinion, p. 10. This finding 

severs the signature page of the contract, required under the Statute of 

Frauds, and severs the material tetm of the price of the contract. However, 

the Trial Court made no finding, and no argument was raised by P .E. 
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Systems, that Addendum A was void, invalid, unenforceable, or illegal. 

Indeed, there is no basis in the record why Addendum A would be void, 

invalid, unenforceable, or illegal. 

Contract provisions are usually severed as void or illegal when the 

provision represents an illegal contract, one against public policy, or an 

unconscionable provision. Scott v. Cingular Wireless, 160 Wn. 2d 843, 

851 (2007) (quoting King v. Riveland, 125 Wn. 2d 500, 511 (1994) and 

citing Restatement (Second) of Contracts § 178 (1981)); see also Red 

Devil Fireworks Co. v. Siddle, 32 Wn. App. 521, 525 (1982) (discussing 

illegal contracts that violate public policy); McKee, 164 Wn. 2d at 403 

(discussing unconscionability). By taking away CPI Corp.'s ability to 

review and agree upon the price proposed by P.E. Systems, the Court of 

Appeals rewrote the contract and forced CPI Corp. to accept P.E. Systems' 

offer, in conflict with Washington Supreme Court precedent. The Court 

of Appeals usurped the legal requirement for a meeting of the minds as to 

the price of the contract, and inserted its own. 

B. The Price of the Offor Was Never Agreed Upon - the 
Proposed Contract Contains No Consideration. 

The Court of Appeals found that "the parties did not agree on the 

Historic Cost figure" (Opinion, p. 9), but also found that the payment 

structure "is clearly set out in the body of the agreement." (Opinion p. 10). 
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However, without a meeting of the minds on a "Historic Cost" figure, 

there is no figure to plug into the proposal's formula and thus, the proposal 

lacks the material term of price.9 When the Court of Appeals filled in a 

material term, its Opinion conflicted with precedent. 

C. Even Without Addendum A the Writing Is An 
Unenforceable Agreement to Agree. 

Even severing Addendum A, which CPI Corp. vigorously objects 

to, the writing is still an "agreement to agree" and unenforceable. The 

Court of Appeals did not analyze the remainder of the agreement after it 

severed the Addendum, and its Opinion is in conflict with this Court's 

decision in Keystone Land & Development v. Xerox Corporation and the 

Court of Appeals for Division II' s Opinion in 16th Street Investors, LLC v. 

Morrison. 

"[A ]n intention to do something 'is evidence of a future contractual 

intent, not the present contractual intent essential to an operative offer."' 

Keystone Land & Dev. v. Xerox Corp., 152 Wn. 2d 171, 179 (2004) 

(quoting Pac. Cascade Corp. v. Nimmer, 25 Wn. App. 552, 556, review 

9 Price is a material term. See, e.g., Browning v. Howerton, 92 Wn. App. 
644, 650, 966 P.2d 367, 371 (1998); Sea-Van Investments Assoc. v. 
Hamilton, 125 Wn. 2d 120, 129, 881 P.2d 1035, 1040 (1994); Swanson v. 
Holmquist, 13 Wn. App. 939, 943, 539 P.2d 104, 107 (1975) ("The 
document signed by the parties did not reflect a common understanding of 
the essential terms of a contract and therefore, no contract existed between 
them"). 

-16-



denied, 93 Wn. 2d 1030 (1980)). The first (unsevered) page of the 

proposed contract is riddled with language indicative of future intent: 

• "Client retains the right not to implement a program or cost 

savings proposed ..... " CP 20 ~ 3 (emphasis supplied). 

• "Should Client decide to go forward and implement any part of 

PES Cost Savings Program .... " CP 20 ~ 3 (emphasis supplied). 

• "Should Client elect to implement any portion of PES' Cost 

Savings Program .... " CP 20 ~ 4 (emphasis supplied). 

In 16th Street Investors, LLC v. Morrison, the Court of Appeals for 

Division II found the Keystone case and its prohibition against 

"agreements to agree" instructive. 153 Wn. App. 44, 54-55 (2009) (citing 

Keystone, 152 Wn. 2d at 179). There, the court found that a formula for 

price and language evidencing a future intent rendered a writing an 

unenforceable "agreement to agree." Id. The writing at issue in 16th 

Street Investors: 

Detailed some provisions pertaining to Morrison's option 
to purchase, including the size and location of the 
residential unit Morrison would have the option to purchase 
and a formula for calculating the price of the residential 
unit Morrison would have the right to a purchase. 

153 Wn. App. at 49. The writing also stated: 

Mr. Morrison would like an option to purchase a 
condominium if Buyer, at Buyer's election, decides to 
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include residential units m the construction and 
development of the property. 

!d. at 55. The court found that the use of this language "manifested an 

intention to negotiate [the] option further." Id. at 54-55. Just as in 16th 

Street Investors, here the price of the contract is based on a formula 

(although this one requires even further input), and the language is 

indicative of future intent. The use of terms such as "in the event" and 

"should client elect" manifest an intention to negotiate the services further. 

There is no enforceable written and signed contract here, and the Court of 

Appeals' failure to analyze the remaining language of the proposed 

contract is inconsistent with this Court and the Court of Appeals for 

Division II. 

4. CPI Corp. Did Not Admit That It Took P.E. Systems' 
Information and Used It. 

The Court of Appeals sua sponte found that CPI Corp. breached 

the agreement because "the complaint alleges, and apparently no one 

disputes, so we accept as true that CPI Corp. 'took the information 

provided [by P.E. Systems] and ... used it." Opinion, p. 11. However, 

CPI Corp. specifically denied that it took P.E. Systems' information 

and used it. CP 14 ~ 11, 13-17. In CPI Corp.'s Answer, it denied this 

allegation outright, Id., and never admitted it. Further, CPI denied any 
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breach of contract and breach of the covenant of good faith and fair 

dealing. CP 14-15, ,-r,-r 11-21. 

P.E. Systems' Complaint (CP 5): 

5 11. Shortly thereafter, a dispute a1·osc regarding Defendant CN~s Cost Savings, 

6 spccifically,l)IN Debit Implementation savings. Dcfcndaot CPI ccmtendcd that It would not 
7 

8 
pay PES for any PIN Debit Jmplcmcmtation savings realized nnd took the infommtion 

9! provided and wrongfully used it to the detriment of PES. Defendant CPI owes PES a 

10! consulting fee as stated in the Agreement. 

CPl. Corp.'s Answer (CP 14-15): 

19 J I. Denied. S'e(l Hxhibit A. 

20 12. Denied. ,f{r:e Exhibit A. 

2! FIRST CAUSE OF ACTION 

22 (Brt•ncb of Contract} 

23 13. Tl1is paragrt~l)h doc-,g not re!Juirc a resporme. 

24 14. Denied. See Exhibit A. 

:1.5 IS. Denied. 

26 16. nenfe\1. 

17. Deni(.ld. 

2 SECO~D CAU§E 01'' ACTION 

3' (Drrach of the Implied C<~vcn~nt of Good Jl'pitlt and J!'alr Dmtling) 

4 lit 'lhis puragl'aph does not require n rcspon:.-c. 

5 l9. Dented. See E)(hibit A. 

6 20. Denied. 

7 21. Denied. 
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Despite these denials, the Court of Appeals sua sponte directed that 

judgment be entered on the merits of the case against CPI Corp., and ruled 

that CPI Corp. breached the agreement, without any finding of fact. Based 

on this alone, this Court should accept review to correct the highly 

prejudicial errors on the record. "The function of a summary judgment 

proceeding, or a judgment on the pleadings is to determine whether or not 

a genuine issue of fact exists, not to determine issues of fact." State ex rel. 

Zempel v. Twitchell, 59 Wn. 2d 419, 425 (1962). 

V. CONCLUSION AND RELIEF SOUGHT 

This Court should accept review, reverse the Court of Appeals' 

decision, and reinstate the judgment on the pleadings granted by the Trial 

Court. 

RESPECTFULLY SUBMITTED this 19th day of January, 2012. 

K&L GATES LLP 
// 

'//;~~ ' t2 ---
By/ //?tk 

jJ. ichael Keyes, WS ~ # 29215 
Whitney J. Baran, W 
Attorneys for Petitioner 
CPI Corp. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 19th day of January, 2012, I caused to 

be served a true and correct copy of the foregoing CPI CORP.'S 

PETITION FOR DISCRETIONARY REVIEW to the parties below 

and in the manner indicated: 

Mr. Nicholas D. Kovarik 
Mr. Kevin W. Roberts 
Dunn&Black 
111 North Post, #300 
Spokane, Wi\ 99201 Via Hand Delivery 

Di\TED this 19th day of January, 2012. 

K&LGATE§!·'LP 
f• .. :l ~ A 

By I II 
J. Mic ael Keyes, WS # 29215 
Whitney J. Baran, WS i\ # 41303 
Attorneys for i\ppella t 
CPI Corp. 
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i'F"'j. llll fE...:, IMI 
1 u~ .. u 

OCT 1 B 2011 

In the Ot'tlcl!: ;rJ'lh~; Clerk ofCourt 
WA State Cm.w1. nf 1\ppeals. Division HI 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

P.E. SYSTEMS, LLC, a Delaware ) 
limited liability company, ) 

) 
Appellant, ) 

) 
v. ) 

) 
CPI CORP., a Missouri corporation, ) 

) 
Respondent. ) 

No. 29411-1-111 

Division Three 

PUBLISHED OPINION 

SWEENEY, J. -This appeal follows the summary dismissal of a vendor's suit for 

breach of contract. The vendee refused to pay for the vendor's services. The vendee 

moved to dismiss pursuant to CR 12( c) (plaintiff can show no set of facts to justify 

recovery on the pleadings alone). The court concluded that the agreement in this 

commercial transaction amounted to nothing more than an agreement to agree and was 

therefore unenforceable and the court dismissed the vendor's suit. We conclude that the 

matter was not resolved on the pleadings because the disputed agreement was entered 

into evidence and considered by the court. But we also conclude that whether this 

agreement rose to the level of a valid and binding contract is properly decided as a matter 

of law and that the agreement is a binding contract. We therefore reverse the judgment in 
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P.E. Systems, LLC v. CPI Corp. 

favor of the vendee/respondent and remand for entry of a judgment in favor of the 

vendor/appellant and remand for further proceedings on the question of damages. 

FACTS 

P.E. Systems LLC sued CPI Corp. for damages; it claimed breach of contract and 

breach of the implied covenant of good faith and fair dealing. 

P.E. Systems and CPI Corp. agreed in writing that P.E. Systems would analyze 

CPI Corp.'s credit card processing costs and develop a plan to reduce those costs. They 

also agreed that CPI Corp. would pay P .E. Systems a consulting fee equal to half of any 

savings realized. P .E. Systems perfmmed the agreed-upon services and developed a plan 

that could save CPI Corp. $280,329 over one year and $560,568 over two years. CPI 

Corp. used the information P.E. Systems provided but refused to pay any fees. CPI Corp. 

took the position that the agreement was unenforceable because the parties never agreed 

to the price it would pay for P.E. Systems' services and ultimately, then, the agreement 

amounted to nothing more than an agreement to agree. CPI Corp. attached the one-page 

agreement with its oneMpage addendum to CPI Corp.'s answer to P.E. Systems' 

complaint. 

Paragraph 4 of the agreement says if CPI Corp. implements the plan produced by 

P .E. Systems, P .E. Systems' consulting fee would be half the program cost savings 

2 
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realized, which is half the difference between CPI Corp.'s Historic Cost and its new 

merchant services costs: 

Should Client elect to implement any portion of PES' ((P.E. Systems')] 
Cost Savings Program, or Cost Savings solutions provided during the 
agreement term, either by itself, by a third party or by using PES services, 
Client will pay PES a consulting fee at a rate of 50% of all Program Cost 
Savings realized by Client. Program Cost Savings are determined by taking 
the difference between Clienfs Historic Cost (baseline) and Client's new 
merchant services costs obtained by Client. 

Clerl(s Papers (CP) at 20. CPI Corp.'s Historic Cost would be determined "by taking 

[CPI Corp.'s] total Visa and MasterCard credit and debit card costs divided by [CPI 

Corp.'s] total Visa and MasterCard credit and debit card revenue." CP at 20. And CPI 

Corp.'s "Historic Cost will be set forth and mutually agreed to by the parties in 

Addendum 'A' which is incorporated by reference herein." CP at 20. Addendum A is 

blank. It reads that "Client and PES hereby agree that Client's Historic Cost Percentage 

as referenced in the Agreement for Services executed on ___ _ __ is 

___ %." CP at 21. The parties signed the agreement but never completed or signed 

Addendum A. 

CPI Corp. moved for judgment on the pleadings pursuant to CR 12(c) and argued 

that the agreement was nothing more than an agreement to agree on CPI Corp.'s Historic 

Cost figure and ultimately P .E. Systems' consulting fee. P .E. Systems responded that the 

provision requiring the parties to mutually agree on Historic Cost was not an agreement 

3 
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to agree on Historic Cost but an opportunity for CPI Corp. to ensure that P .E. Systems 

properly calculated the Historic Cost figure. P.E. Systems also argued that an August 12 

PowerPoint presentation to CPI Corp. would have added context to the agreement by 

explaining the circumstances leading to the agreement and the related CPI Historic Cost 

figure. It attached that presentation and a copy of the agreement to a declaration that 

accompanied its response to CPI Corp.'s motion to dismiss. 

The presentation spells out that "PE Systems has been retained by CPI Corp. to 

find opportunities to reduce [its] credit card processing fees. This presentation is a 

specialized cost saving analysis prepared for CPI Corp. based on the credit card 

processing statements [it] provided.'' CP at 52. The presentation suggests CPI Corp.'s 

Historic Cost was 1.655998 percent. And it states that CPI Corp.'s Program Cost 

Savings would be $280,329 over one year and $1,401,645 over five years. 

The court considered the agreement, which both parties produced, but refused to 

consider the PowerPoint presentation and limited its review and consideration to what it 

considered to be the "pleadings." CP at 117. It ultimately concluded that the agreement 

was an unenforceable agreement to agree, granted CPI Corp.'s CR 12(c) motion, and 

dismissed P.E. System's complaint. P.E. Systems moved to amend its complaint to 

allege causes of action for unjust enrichment, quantum meruit, Consumer Protection Act 

(ch. 19.86 RCW) violations, and various torts. The court denied the motion to amend 

4 
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because the proposed causes of action were based on facts inconsistent with the facts 

asserted in P.E. Systems' original complaint. 

DISCUSSION 

DISMISSAL OF THE COMPLAINT ON THE PLEADINGS 

P.E. Systems first contends that the trial court should have considered CPI Corp.'s 

CR 12(c) motion as a CR 56 motion for summary judgment. Whether the court properly 

applied CR 12( c) is a question of law that we will review de novo. Nw. Animal Rights 

Network v. State, 158 Wn. App. 237,241,242 P.3d 891 (2010). 

When passing on a motion to dismiss on the pleadings, we review the pleadings to 

decide whether the nonmoving party can prove any set of facts consistent with the 

complaint that would entitle the plaintiff to relief. Jd. And so the factual allegations 

contained in the complaint are accepted as true. Burton v. Lehman, 153 Wn.2d 416, 422, 

103 P.3d 1230 (2005). Our review is de novo. Parmelee v. O'Neel, 145 Wn. App. 223, 

231-32, 186 P.3d 1094 (2008), rev'd in part on other grounds, 168 Wn.2d 515,229 P.3d 

723 (2010). A motion to dismiss for failure to state a claim (CR 12(b)(6)) and a motion 

for judgment on the pleadings (CR 12(c)) raise identical issues. /d. "Dismissal under CR 

12 is appropriate only if it is beyond doubt that the plaintiff cannot prove any set of facts 

to justify recovery. In making this determination, a trial court must presume that the 

5 
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plaintiffs allegations are true and may consider hypothetical facts that are not included in 

the record." !d. (citations omitted). 

But here the court considered the agreement in addition to the pleadings. So it 

considered evidence outside of the pleadings. P .E. Systems also offered, but the court 

refused to consider, evidence of circumstances that surrounded the formation of the 

agreement, specifically, the PowerPoint presentation. The court cannot exclude evidence 

simply to avoid tainting the pleadings in a way that trips the matter into a summary 

judgment proceeding. And simply attaching the contract to an answer does not avoid the 

conclusion that the court considered matters outside of the pleadings. The contract is not 

part ofthe "pleadings.n Yurtis v. Phipps, 143 Wn. App. 680,692, 181 P.3d 849 (2008). 

And you do not make it so by simply attaching it to an answer or complaint. 

The question is whether the case can be resolved on the pleadings considering 

even hypothetical factual scenarios accommodated by the pleadings. Parmelee, 145 Wn. 

App. at 231-32. It cannot. And more significantly the trial court did not resolve the 

matter on the pleadings. P.E. Systems tried to show through affidavits and exhibits that 

the contract when put in context was a complete agreement and not an agreement to 

agree. This approach has been accommodated here in Washington since Berg v. 

Hudesman. Bergv. Hudesman, 115 Wn.2d 657,667, 801 P.2d 222 (1990). And so the 

court should have considered the offer and then treated the proceedings as a summary 

6 
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judgment proceeding. CR 12(c) (''Motion for Judgment on the Pleadings .... [A]ny 

party may move for judgment on the pleadings. If, on a motion for judgment on the 

pleadings, matters outside the pleadings are presented to and not excluded by the court, 

the motion shall be treated as one for summary judgment and disposed of as provided in 

rule 56, and all parties shall be given reasonable opportunity to present all material made 

pertinent to such a motion by rule 56."). The pleadings here are perfectly adequate to 

support a cause of action for breach of contract. 

CPI Corp. confuses the process of resolving a dispute as a question of law with the 

process of resolving a dispute on the pleadings. The latter requires that the moving party 

show that the pleadings alone show that there is no cause of action even considering 

hypothetical scenarios. Parmelee, 145 Wn. App. at 231~32. The former requires that the 

moving party show that the nonmoving party's factual showing does not support the 

cause of action alleged. Martinez v. Kitsap Pub. Servs., Inc., 94 Wn. App. 935, 943, 974 

P .2d 1261 ( 1999). Here the pleadings alleged breach of contract and breach of good faith 

and fair dealing. The complaint sets out causes of action that are legally cognizable and, 

if proved, warrant a remedy. 

CPI Corp.'s answer denied the existence of an enforceable contract and, 

specifically, alleged that the document at issue was not a binding contract, but rather 

merely an agreement to agree. So the pleadings here also clearly frame the legal issue: Is 

7 
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the agreement a legally binding contract or is it instead an agreement to agree in the 

future and therefore not enforceable? Ultimately our review is from the grant of a motion 

for summary judgment. We then sit in the same position as the superior court. Skinner v. 

Holgate, 141 Wn. App. 840, 847, 173 P.3d 300 (2007). 

CONTRACT AS A MATTER OF LAW 

The litigants here do not dispute the evidence-both introduced a copy of the 

same agreement. The question before the court, and necessarily before us, is whether the 

agreement rises to the level of an enforceable contract. And whether it does or not is a 

question of law. Paradise Orchards Gen. P'sh.ip v. Fearing, 122 Wn. App. 507,517,94 

P.3d 372 (2004). 

P .E. Systems contends that the agreement here is a valid, enforceable contract and 

that the addendum was not an essential term but only spelled out the details of what these 

companies had already agreed upon. Br. of Appellant at 22·23. 

"Generally, a plaintiff in a contract action must prove a valid contract between the 

parties, breach, and resulting damage." Lehrer v. Dep't of Soc. & Health Servs., 101 Wn. 

App. 509, 516, 5 P.3d 722 (2000). A valid contract requires that parties objectively 

manifest their mutual assent to all material terms of the agreement. Keystone Land & 

Dev. Co. v. Xerox Corp., 152 Wn.2d 171, 177~78, 94 P.3d 945 (2004). And whether 

mutual assent exists is usually a question of fact. ld. at 178 n.lO. But that question can 

8 
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be determined as a :matter of law here because the undisputed evidence is the agreement. 

!d. 

CPI Corp. maintains, and convinced the trial court, that the agreement is an 

unenforceable agreement to agree because one of its provisions states the parties will 

mutually agree to CPI Corp.'s Historic Cost. And they did not agree on the Historic Cost 

figure. 

An agreement to agree is an agreement that the parties will mutually agree on 

something in the future and without which the agreement would be incomplete. ld. at 

175. Paragraph (3) of the agreement states that "Client's Historic Cost will be ... 

mutually agreed to by the parties." CP at 48. But the essential terms of this agreement, 

including P.E. Systems' fees for their services are set out in the body of the agreement. 

The addendum spelled out only the details of that fee; it is not therefore an essential term 

of this agreement and, moreover, is easily severable, as we shall see. The addendum does 

not add a material term to the agreement. Again, the payment structure is clearly set out 

in the body of the agreement. And so the provision for P .E. Systems' agreed~upon fee is 

easily ascertainable. 

We would also conclude that, regardless, the addendum is severable without doing 

violence to the essential agreement between these companies. Whether a contract is 

severable depends on the intention of the parties. Mut. of Enumclaw Ins. Co. v. Cox, 110 

9 
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Wn.2d 643, 649, 757 P.2d 499 (1988). Here the parties agreed that the agreement would 

be severable: "Should any provision of this agreement be held to be void, invalid, 

unenforceable or illegal by a court of competent jurisdiction, the validity and 

enforceability of the other provisions will not be affected." CP at 48. Of course, the 

terms that remain after severance must be complete and reasonably certain; they must 

provide a basis to determine breach and remedy. See Keystone Land, 152 Wn.2d at 178 

(the terms assented to must be sufficiently definite to be enforceable). 

When we sever this addendum from the agreement, the remaining terms provide 

that CPI Corp.'s Historic Cost is calculated by dividing CPI Corp.'s "total Visa and 

MasterCard credit and debit card costs ... by [its] total Visa and MasterCard credit and 

debit card revenue," that "Historic Cost will be automatically increased or decreased 

from time to time to reflect any changes in the Visa or MasterCard fee structure," and 

that CPI Corp. will provide the necessary documents to determine costs, revenue, and 

processor fee structures. CP at 48. This agreed-upon method for calculating Historic 

Cost easily provides the certainty necessary to calculate P .E. Systems' fee. The 

addendum then can be severed and the remainder of the agreement remains an 

enforceable contract. The trial court erred by concluding that the agreement is 

unenforceable. We then reverse that order. 

10 
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The complaint alleges, and apparently no one disputes, so we accept as true that 

CPI Corp. "took the information provided [by P.E. Systems] and ... used it," and that it 

failed to pay P.E. Systems its consulting fee. CP at 5. This breaches the agreement. CPI 

Corp. agreed to pay P.E. Systems a consulting fee if it used any portion of the plan 

produced by P.E. Systems: 

Should Client elect to implement any portion of PES' Cost Savings 
Program, or Cost Savings solutions provided during the agreement term, 
either by itself, by a third party or by using PES services, Client will pay 
PES a consulting fee at a rate of 50% of all Program Cost Savings realized 
by Client. 

CP at 48. The resulting damages would, of course, be the lost consulting fee or half "the 

difference between Client's Historic Cost (baseline) and Client's new merchant services 

costs obtained by Client." CP at 48. P.E. Systems' damages remain a question of fact. 

The trial court, then, erred by entering judgment on the pleadings. We remand for further 

proceedings on the question of damages. 

MOTION TO AMEND PLEADINGS 

P.E. Systems next contends the court should have granted its motion to amend its 

complaint. We review an order denying a motion to amend pleadings for abuse of 

discretion. Wilson v. Horsley, 137 Wn.2d 500, 505,974 P.2d 316 (1999). The single 

most important factor is prejudice. !d.; CR lS(a), But we need not address this question 

given our disposition here. 

11 
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ATTORNEY FEES 

Both parties request fees and costs under the agreement's attorney fees provision. 

RCW 4.84.330 entitles the prevailing party in an action on a contract with an attorney 

fees provision to attorney fees (even if the contract is invalidated in whole or in part). 

Labriola v. Pollard Group, Inc., 152 Wn.2d 828, 839, 100 P.3d 791 (2004). P.E. 

Systems is the prevailing party and therefore entitled to fees. 

We reverse the judgment in favor of CPI Corp. and remand for entry of a 

judgment in favor of P .E. Systems and we remand for further proceedings on the question 

of damages. 

WE CONCUR: 

~OJ 
Kulik, C.J. ~, 

12 
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DEC 20 ZOII 

COURT OF APPEALS, DIVISION III, STATE OF WASHINGTON 

P.E. SYSTEMS, LLC, a Delaware 
limited liability company, 

Appellant, 

v. 

CPI CORP., a Missouri corporation, 

Respondent. 

) 
) No. 29411-1·111 
) 
) 
) 
) ORDER DENYING 
) MOTIONFOR 
) RECONSIDERATION 
) 

THE COURT has considered respondent's motion for reconsideration, and is of the 

opinion the motion should be denied. Therefore, 

IT IS ORDERED the motion for reconsideration of this court's opinion of October 18, 

20 ll, is denied. 

PANEL: Judges Sweeney, Kulik, Korsmo 

DATED: Decembe.r 20, 201.1 

FOR THE COURT: 

KlVJNI\f.KORSMO 
Acting Chief Judge 
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P,Jt, S)'llemt1 l-LC- AcmtnOJ&t lor Servlcec ~J;I:\ ) 

Thlt Agreement fa made b)' and batwecn CPl Corp, 1706 Washington. Ave., St. Louis. MO MUll, (''Client''• and P.B. Syalc.111, UC,looated 
at 245 Weal Main Avenue, Suite 400, Spokane, Washinaton 99201·01 II ("PES"~ 

(t).PBS is lliJpaod Jn the bvaln11111 ofpmvlcllng propriet~ry analyaia ofMad!Ml Jlroce81iug Services co&ta, Client and PBS agrea that chlring the 
tmn of thla Apeement. PBS wliiiiiUitYM Oient•s (inollldlna .Usubaidl!ll'lea and lncrdlantloWJons) Jl.ymculll for MriMt Proce&lllng Servlctlll COSia • 
mu1 provide CIIW wJib ill proprietary lll'lllysil to f'tdlitato reductlonl In fta and cbargebaoks. capture rcftmda and the aBSoclaled cost lllnllltln 
applicable 10 Cllenta Merclut ProcoSIIng Servlccl (IIConauliiiiJ SetYlca"). Jlllt' pul'pOJIS of tbla Apement, Mriant Procosslna S&II'Ylces inoludea 
dllblt nd credit card ~ng end their aSIO!llated equlpmellt expenaca. 

('l) To ftlcllllera PBS perfbmiancDof ConiUIIiDJ Setvlccs and ca11:ulatfcHI ofCIIcnL'I m~tor~o Cos!. within 14 days of~~~tecudan otlhta ~t. Client 
wiD pi'OVIde PJ3S with (a) A ctmalt copy of lbelr Mad!R Prol:e:lslng Aplen1enl(s) lllld 8IIY clocumentaliun or llf.IPIIcabJo 1Jp'\'ltlmet~1& that .Ina)' affbct lbeir 
Merchant PJOr.csalns &Mces Coals; and (b)Oopla of CJieftl'a lalt 12 montha ofMercbaut PtoDOI8iq Servioas Statcmc:nts for Ill mormant aooount& Wllhln 
20 diyJ oftb11 olole of Clicllt'61 mondlly MercbentProcr:sslng Servl4lell biJiin11 c,do, Client wfll pro\llrle lnont'bly Merchml Procanlng 801vlrm bilHill 
alltemonlll to PBS. Prior 10 PBS aaiDIIJatblg CIIMC'a Hlllorlc C4l!lt ilnd dovelopinJ lllpropri!IUR)t ''C011t SavJna8 Propm" for Cll~ Client wamnll 
that 11 will giYo PBS Ill infonnation neceuary for PBS to pedGnn ita 111aljflll and oale:ula&nt, . 

(!) Cllonl't Hiatorlo Cost wiiJ bo dclatnlned. baaad upon tho dala provided" by Client. by llklnJ! Cllct~t's tolal Visa and MasterCard credit and 
dlibit card eoa11 divided by Clleat'a total VJsa lllld MastcrCiid vredlt and clc:bll card rcwcnuo which MJecll afent>a IIDCUI'lllo Historic Coal. On~ 
Hlarom Coatis oalaalatcd PBS will •nelyzo the IJMIOiflc Madlant Procmlna setviDIS COlt. and create a praprletary Coat Savlnga Prognsm, Cllem'a 
Hlslorlc Calt wlll be 110C fotth and mululllly epcod to by the part«,s& In Addondwn "A" whiCh !alnc:otpQflltad by rofcrcnoo herein. Hl.llnr» Coat wiD 
bo tl'llromaticllly IIJCI'IINIId or decl'clllecd b time 10 'limo to ttftect !DIY c11angea In the VIa or MallferOird f•lltnlcturo. Client rmtnr tbo tlaht not 
to implement a PJ'Oil'•• or colt ta\'lnp proposed by PES f'or Cllent1t pd falth b••IDeu ntlliOJii, Should Client decide to so forwerd and 
l1nplement 1ny part of PBS Coat SavlnpProaram, eilher by lllelf,'by a third party or 1w ullin& PBS lalvl-, lhl' Historic Coal b1100mc:a t11o bncllne 
whlcm tho )llriiel WIU UIO fD ll\e&IIIII"O "Program Coil Savloga'". 

(4} Should alent elect 10 implement Ill)' pod1on of PBS' Cost Savinp Program. or Colt Bavlnp aollltlcna provided d'llrillg the lgl'Oilmt!At teml, 
ollher 11, ilaolf, by a third ptrty o,- by ulillf PES 8CI'Yiccr, Client wliJ pay PBS a COINUitln1 fee It a :nate of 50% of all PJ'Oifllm Coat Smnsa realkcd 
by Client. Pmpm Colt Swlnp ..., dth:rmlntld by ttklng the dift'Crence. b«wcal Clieat'a Hiilorlc COli (baacllnc) end C&al'a new merdumt lllt'Ylcea 
coats oblllned by Cliaat. In lbo 1111110 ofnsflmclt,. ProtPaul CcBII~Yin8• .ired~ by tl~ totiJ 1111aunt of1herefbad J'C~CC~iv.cd by CUcot. Client wm 
pay tho CoDaulllnr Fee for a pariad ot 24 monlhl tbllowlna tlaa fitst lnvolae. Payment by CUcnt lllaU bll dotliJHIIl receipt ol'invoioa. Unptrid belai1ces 
wm aoc:rua intcrat at the monthly na ot 1.5%. PBS does DOt Jllll'lllleo thlt a.W!p will bc.n:allzcd by Cllant in auyai'\ICil month or at all Hawwer. 
1rno 11vlna•are ruJized, ao paymfllllf wltl be duo and owllle to PES by Clltnt. ln no cue wUJ PBS owecllcml for aoy worlc performed. 

(S) Jn tbeovent Client deaiclel ROt to impknent PBS' proprietary Cell Savinst Prosnm, CJient wJil10 notlf)r PES in wriling. CHentwln JIIOYido 
PES wiOI monlb}J MercbaJit ~ !eMcc:8 blllna llatant:l1ll ilr • period of'24 molllha followii'IJ- tho da~ of auch notice. If dwing lbat 24-monlh 
perlod, Client realizs •'7 Proarm Colt Savinp, Client wiD pq PBS Irs Coasuldn& Pee oa thoeo Smnp. In the P\'CIIIt PBS dc!tcnnilllll that tlun 
n 110 Proann Coat Savma~o PBS wlll11otifY client in wrllhls that client ia not required to and lb W.erchlnt Procoui111 Sorvlcee billing 1tatemrn11 
tor lbe 24 month peri~. 

(6) 111 perfbnnq their lapCICIIye. dude. under ilia Apeman~, cacb perty w11l dilcbe to Oto dber, llllfallt ~~~~. )!IOlll'idaly and lrade aocrot 
infunMdon. Por p111p01e1 ofiJria.~ ~titl Wonutloo" mean1 any and II lnfon:nlllon tdllted bJo PBS not o1helwilll in iho publl~ clamain 
pz:lor to lho oxocutial of thk Aarcc:mcnt, 11 well es Information tblt Wll dc:rlved ftom tiJB Jlllbllc domain but waaJUbtaquenlly collected Into a liat or 
oilier ciOllumcat of lOY lcJnd, or h• b~~~~n faddoned,n~~nlfmlated,IOited, argan'flcd. c:alqJIIri2c:d, and/or filtered by PBS. '11118 mall apec.ifica\ly inclllc1o bill 
JlOt be llmitr.d to PBSt Coat Sav.lnp Propm giYIII to Ckot. '1.1. par1lel ag1e0 lbat each wiD ho!d all Coafidentiat bd'omltlon «'CCb1111ed In 1biclesf 

· contidence lllld lhlllwdl Conftdentlldlnfonnatiaa will not bo uiCd by ollher ))llrty nor rcwtalcd too any lhird party, Including Ill)' Sllbsidluiel or 1ffillales, 
for any pu!p018 other than to taallitato the perfimrlance of tbe partie~' R'lllpeCllive obllpliou urulet' Ibis Agreement Tlli1 oliiUIIO lluill 8Ut'Ylva the 
termi111fillll of'diiiAJfiiCinclll. · 

(7) Par iay controversy, di~ or daim arilln1 011t of or relatiiiJ to thla l.pemeot, jurisdiction aud Wll'lllllball bo in Spokane Caunly SU,rm-Jor 
Oowt, Spokane, Wublnston. 'lbo Jawa oflheStllto of'Waln&fllll wiU oonlrol. Thop~Uina party ami bocntitltld to attomey·fcca ll!ld costa, 

(8) '1hu undcniJIICd llcmby wamlllc that bo'abD hae d!DIIIdwdty to onrcr inCo this A~t OJl behalf of CJiMI. 'I1Jis Agreement (toBCiher wJih 
lt.ddcathun A lltnto) te,pJelelllt tha entire IIJI'OCIIIIent bclweta 1M perties and lblllt lllpencde any jlrior propo11lr, offin. negotlattDD~~, l'fiViliOIIt, 
uninoolponltecl written COIJI'IIlUnlcadoM or ont1 dilcu•lon. sCIICe!nei)ft1 rcpreaealall0111 or a~ Thl1 Ap'ae!nent ntay not be alltRd, amended or 
oxlelldal 8.UIIIpt b)' a wrltlnJ stgnllll by en aud1orizcd repl'lllellla!ive; of each p111y. Should any provki011 of 1hit llgi'CCIIleAt be held to be void, Invalid, 
unllllfbrcableor Jllepl by a court of cot~tjudldiolion. tl10 ~ld!l¥ end enlneabDity ofthootberprwlsiolla 'IYI'I fNlt bo.aftboled. Fa!Jure by PBS to 
cnfbn»any pmVilioa otdds~g~eementWII not conlllh!te or boeoneaucd u a WIIVIIII' ofnch promi01t oftborlpt toeafon:e sucb proyiaion. . 

P .E. s,.tems,I.LC. CPl Corp 

:__, ~S'.S~"""' :,,_ . 7":,1ltf"~•L~ .. 
Sianalln: ~;:ti! -..... ,.. Authorlr&cd 8111llltUrc\ <3~0. r::: 
Jll(tl!kl): '\1( ope.FA1joNS Jla(lida): D.~uo"''1tl~s ... n,y ~~"''H 

~1-o~·· o, . ~ __ '1~/t~t>_,./_o_'\ _____ _ Dlle: 

l'lpl 11812009 

Page 20 
Appendix C - 1 



, .• 

CD 

(~ 

Addendlll'JI A. 

Client aad PBS hereby agree lbat Client's Historic Cost Perwlt11ge: as rolcrencr.d In tl!eAgreement for SeNIClel executed on 
_._Is %. /U outlined In t\1eAgreenu:nt, Clilllt wiJI pay the COllsulling f~ for a pl!t'lod of24 montba fO:.;Uo-::w~ilt-s~thr-e:-=fi~ra~t 
Invoice. 

P.E~ SJHemJ, LLC. CPICorp 
"alto~" By: 

PtJot:Hamc: 

Slgnatun: 

lta (titlo): 

t>ate: 

-
ov~ 'fJ1( t~u1 

I"~ c.., rr-~1! l., r1" 'i 

'f•~et..,y) 

\.,E \).:. ,...or uJ~ -
tF 

By: 

PtlntNama: 

Awoo~S~m~ ----------------------
. 1111 (tltlo): 

Dato:. 

r'l. ,.,..o,.,rtt<. lovE l'"l.qv.r 1,.(?'-lth-c> Ev.::'1\.Y (ll..("' tr (;')ott,) 

1\ N~ ~ of'Jf ( Ht>tf) fll,..&ot.~S' ~~ A-'-"' 'ff.,.A,..J trt.f',,~r 

...... ······ ······~-.. ·----
7111200!1 
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