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INTRODUCTION 

Petitioner Diane Klem's Puget Sound Guardians, Inc. (PSG)1 

was Dorothy Halstein's paid guardian ad litem. The jury found that 

PSG negligently failed to protect Halstlen from losing the equity in 

her home. The jury also found Respondents, Quality Loan Service 

Corp. of Washington and Quality Loan Service Corp. of California 

(collectively, Quality) equally negligent. Quality accepts their 

verdict and has paid its share into PSG's counsel's trust account.2 

Unwilling to accept an appellate decision upholding the jury's 

determination that PSG was equally negligent, it wishes to fight on. 

But notwithstanding Its rampant hyperbole, PSG simply failed to 

prove a CPA violation or a breach of contract. It is undisputed that 

Halstlen received her full statutory notice period, so the acts PSG 

alleges caused her no damages. And it was not a breach of 

contract for Quality to allegedly "not follow" Washington law. None 

of this requires review here. This Court should deny review of this 

unpublished opinion. 

1 We follow the Court of Appeals' unpublished opinion In referring to PSG 
"because many of the facts below do not involve Klem's actions 
specifically but those of another PSG employee and of PSG generally." 
Unpub. Op. at 1 n. 1. 

2 Quality raises no new Issues under RAP 13.4(d), and specifically does 
not challenge the unpublished opinion's holdings on jurisdiction, waiver, 
or negligence. Thus, no reply Is permitted under RAP 13.4(d). 
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STATEMENT OF THE CASE 

The relevant facts are accurately set forth both in the 

unpublished opinion (attached) and the Brief of Appellant. The 

facts as stated in the Petition are misleading. Quality here provides 

a brief summary of the facts and procedure, and discusses the 

unpublished decision and PSG's factual errors. 

A. Summary of relevant facts. 

+ In 1996, Dorothy Halstien bought a home on Whidbey Island 
for $147,500. Unpub. Op. at 2. 

+ In 2004, Halstien borrowed $73,000 from WaMu, secured by 
a deed a trust, with Halstien as grantor, WaMu as 
beneficiary, and Stewart Title as Trustee. /d. at 2-3. 

+ In January 2007, Adult Protective Services removed Halstien 
from her daughter's care, alleging neglect and appointing 
PSG as GAL because Halstien had dementia. /d. at 3. 

+ Although immediately recognizing that Halstien could not 
pay her mortgage, PSG took until June 2007 to obtain a 
court order to sell her home, and then took until December 
2007 to evict Halstien's daughter. !d.; BA 7. 

+ By October 2007, WaMu had appointed Quality as 
successor trustee and declared Halstien in default due to her 
failure to pay the mortgage since July 2007. Unpub. Op. at 3. 

• On October 25, 2007, Quality served Halstlen with a notice 
of default and posted it on her home. /d. at 3-4. 

+ Another notice informed Halstien that her residence would 
be sold at auction on February 29, 2008. !d. at 4. 

+ The notices told Halstien (and PSG) that (a) she could 
contest her alleged default "on any proper ground" under 
RCW 61.24.130; (b) "Anyone having any objections to this 
sale on any grounds whatsoever will be afforded an 
opportunity to be heard as to those objections if they bring a 
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lawsuit to restrain the sale pursuant to RCW 61 .24. 130"; and 
(c) "Failure to bring such a lawsuit may result in a waiver of 
any proper grounds for invalidating the Trustee's sale." /d. 

+ Months later (in January 2008) PSG obtained a second 
order to sell Halstien's home. /d. 

+ On January 10, 2008, PSG's David Greenfield called Quality 
and asked Seth Ott how to stop the trustee's sale, Ott said 
that beneficiary WaMu would have to authorize any 
postponement and would need a signed REP SA Greenfield 
did not ask Quality to postpone the sale. !d. 

+ In early February 2008, PSG's 2007 GAL report noted that 
PSG would try to find a buyer, but If not, PSG would simply 
let the house go in the sale. BA 10-11. 

+ By February 18, 2008 - roughly 11 days before the sale -
PSG had obtained a signed REPSA for $235,000, with a 
closing date of March 28, 2008 - roughly a month after the 
scheduled sale. Unpub. Op. at 4-5. 

On February 19, 2008, Greenfield called Quality. Greenfield 
swore under oath that he spoke with Ott, but was forced to 
recant on the witness stand because Ott was on FMLA leave 
at that time. /d. at 5; BA 11 ~12. Greenfield also claimed that 
he asked this unknown person to stop the sale and told them 
he had a signed REPSA. /d. Again, someone told him that 
WaMu must approve any delays. /d. 

+ In the next 10 days, Greenfield contacted WaMu at least 20 
times. Unpub. Op. at 5. Greenfield never told Quality that 
he was getting "the runaround" from WaMu, which was 
unfortunate because Quality had the ability to obtain WaMu's 
approval and had never had trouble doing so in the past. /d.; 
BA12-13. 

+ PSG never sought to restrain the sale, did not attend the 
sale on Halstien's behalf, and never provided the signed 
REPSA to Quality. Unpub. Op. at 5; BA 13-14. 

+ On February 29, 2008, the home sold at the trustee's sale 
for $83,087.67, one dollar over the amount owed to WaMu. 
Unpub. Op. at 5 & n.3. The successful bidder sold the home 
for $235,000. /d. at 6. 
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B. Summary of relevant procedure. 

In April 2008, PSG sued Quality. Unpub. Op. at 6. On 

cross~motions for summary judgment, the trial court granted 

summary judgment to Quality, ruling that PSG had waived all of its 

claims. /d. On reconsideration, however, the trial court reinstated 

PSG's negligence, breach of contract, and CPA claims, but it also 

ruled that "[b]y failing to enjoin the foreclosure sale [PSG] waived its 

claim that Quality abrogated its duty as a trustee." /d. The trial 

court later "clarified" this ruling, stating that PSG waived only its 

bre.ach of fiduciary duty claims. !d. 

Halstien died on November 5, 2008, and PSG substituted as 

plaintiff. fd. Trial commenced on January 12, 2010, and Quality 

repeatedly moved for dismissal based on its affirmative defenses, 

which the trial court repeatedly denied. fd. at 7. The jury found by 

special verdict that PSG and Quality were each negligent, 

apportioning fault 50% each on the $151,912.33 difference 

between the sale price and the REPSA value. /d. 

But the jury also found that Quality breached a contract and 

violated the CPA, albeit while rejecting treble damages. /d. The 

trial court awarded PSG fees, costs and prejudgment interest, but 

rejected its request for an injunction. /d. at 8, 
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C. Summary of Court of Appeals' unpublished opinion. 

The unpublished opinion addresses several claims that are 

no longer at issue because Quality has chosen to accept its share 

of responsibility for the jury's negligence verdict. As relevant to 

PSG's Petition, the appellate court held that the trial court erred as 

a matter of law in failing to grant Quality's motions for judgment as 

a matter of law regarding PSG's breach of contract and CPA 

claims. Unpub. Op. at 15~20. Specifically, on the contract claim 

the appellate court held that the unambiguous language in the 

"governing law" provision of the deed of trust cannot reasonably be 

construed to convert any alleged failure to follow some unspecified 

law into an actionable breach of contract. /d. at 17. 

On the CPA, PSG claims that the Court of Appeals reversed 

for "different reasons" than Quality argued. Petition at 9. PSG 

misreads the unpublished decision: "We conclude that, for different 

reasons, neither claimed act supports the CPA verdict." Unpub. 

Op. at 18 (emphasis added). That is, the appellate court had 

different reasons for rejecting each of PSG's two claims, but it did 

not reject them for different reasons than Quality argued. 

On the contrary, in rejecting the second of PSG's two 

grounds, the appellate court specifically says, "we agree with 

5 



Quality that Halstien received the full statutory period required for 

notice and that her legal rights were unaffected." Unpub. Op. at 19 

(emphasis added). As further discussed below, this holding is 

dispositive of both of PSG's CPA claims: Quality gave Halstien her 

entire statutory notice period, so PSG failed to prove causation 

under the CPA. 

PSG's failure to establish any CPA violation obviates its 

former crosswappeal regarding its "vague, overbroad, legally 

unjustified, and unenforceable" request for an injunction. /d. at 8. 

PSG has failed to raise any issue about the injunction here (PFR 

2), and it would not have justified review in any event. 

D. PSG's errors, omissions, and exaggerations. 

PSG ~eglects to mention that it sought direct review In this 

Court, which was rejected, transferring the case to Division One. 

See Order dated December 1, 2010. PSG's appeal has not 

improved with age. The appellate court upheld the jury's verdict 

finding that both PSG and Quality were equally negligent, but 

corrected two clear legal errors. Believing that this case obviously 

does not merit further litigation, Quality has accepted the jury's 

verdict. 
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But not PSG. Perhaps recognizing the difficulty of again 

seeking review here after the appellate court rejected its claims, 

PSG stretches the record beyond the breaking point.3 

PSG starts in its Issue statements, with the claim that Quality 

"refus[ed] to postpone a foreclosure for a few weeks .... " Petition 

for Review (PFR) 1-2 (citing RP 61-1 03). Neither this rather broad 

citation to Klem's testimony, nor any other evidence, supports this 

assertion. Kiem never even claimed that she spoke to anyone at 

Quality - only Greenfield made that claim. And he never testified 

that Quality refused to postpone for any period of time, but rather 

simply said that some unknown person at Quality told him 

(truthfully) that the beneficiary must approve a postponement. RP 

303~04. He then failed to notify Quality that WaMu gave him the 

runaround for 10 days, depriving Quality of a fair opportunity to 

obtain the beneficiary's consent. BA 12-13. 

PSG's exaggerations continue in its facts. For instance, 

PSG states that it "told Quality about the details of the sale 

agreement and asked for a short postponement of the foreclosure 

sale." PFR 3 (citing RP 302-06). This citation is to Greenfield's 

3 This is not the first time. See Quality's Reply at 2-14, addressing the 
numerous problems with PSG's Brief of Respondent. 
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testimony, but he never said that he asked "for a short 

postponement" and the only "detail" he claimed to have mentioned 

was the sale price. RP 303-04. Greenfield testified that this 

conversation (the only one in which he claimed to have asked 

Quality to "delay") lasted "a minute, tops." RP 304. 

PSG continues in this vein, claiming that "Pushing back the 

foreclosure sale for just one week was all that would have been 

necessary for PSG to close the $235,000 sale .... " PFR 4 (citing 

RP 131 ). PSG again cites Klem's testimony, but she just 

speculated that, "if we knew we had an extra week, it's possible we 

could have contacted the buyer's financing company and see if it 

was possible to close earlier." RP 131. As the appellate court 

correctly, if pointedly, noted (Unp. Op. at 20): 

The letter from Greenfield to WaMu stated that the closing 
date was March 28. There was no testimony that PSG 
actually planned to close with the buyer earlier than March 
28-for example, on March 6. The harm alleged to PSG was 
speculative. 

PSG goes completely outside the record in arguing (in its 

facts) that buyers did not go "to bid at the sale because they knew, 

via the Multiple Listing Service, that there was no need for a 

foreclosure sale because of the signed $235,000 sale agreement." 

PFR 4 (citing Ex 24). Obviously no one testified about absent 
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purchasers, much less why they were not at the sale. And of 

course, a buyer did appear at the sale and purchased the property. 

PSG continues to exaggerate In stating that Quality "defers 

to the banks regarding whether or not to postpone a sale." PFR 5 

(citing RP 205-09, 215-17, 395). At most, Quality's COO testified 

that as a trustee, Quality always seeks the beneficiary's permission 

before postponing a sale. RP 217. That is a perfectly appropriate 

practice, particularly where, at the time of this transaction, Quality 

owed a fiduciary duty to the beneficiary. See, e.g., BR 30 n.22 

(PSG admits that Quality owed a fiduciary duty to WaMu). The 

COO ·also testified that Quality has postponed sales, even on the 

courthouse steps. RP 379-82. But PSG failed to show up at the 

sale with a signed REPSA, so Quality lost that opportunity. 

PSG's biggest error comes at the end of its facts: "Kiem 

discovered that Quality rushed the Halstien foreclosure, and many 

others, by systematically prekdating and falsely notarizing notices." 

PFR 5 (citing RP 196-99, 254-57, 354-55). As the appellate court 

correctly held, PSG and Halstien received the entire statutory 

notice period to which they were entitled -there was no "rushing." 

Unpub. Op. at 19 ("we agree with Quality that Halstien received the 

full statutory period required for notice and that her legal rights were 
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unaffected"), PSG's own cites show that when Quality discovered 

several notices had been predated, it immediately forbade the 

practice and reprimanded those who were responsible. RP 196-99, 

355. There is no evidence that Quality ever 11rushed" any 

foreclosure sale. 

Finally, PSG speculates that Quality would have had to wait 

a week to notarize the documents, giving PSG until March 7, 2008 

to close. PFR 6, As quoted above, the appellate court properly 

held that a one-week difference makes no difference: PSG's 

closing date was March 28, and no evidence exists that it could 

have closed earlier. Unpub. Op. at 20. 

In any event, PSG's speculation is simply wrong: if Quality's 

employees had notarized the notices as of the date they were 

signed, rather than post-dating them, Quality could have sent them 

out in a timely fashion exactly as it did. There was no reason 

whatsoever to postdate the notaries, Quality has never defended 

that practice, and it has reprimanded those employees and forbade 

them from doing so. But that does not adversely affect Quality's 

ability to properly oversee foreclosures in a timely manner that Is 

fair to both the grantor and the beneficiary. Halstien received her 

full statutory notice period. 
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ARGUMENT WHY REVIEW SHOULD BE DENIED 

A. The unpublished opinion is unremarkably correct that 
PSG failed to prove a CPA violation. 

PSG tortures the unpublished opinion, trying to force it into a 

conflict with precedent or the Act itself. PFR 11-18. Since the 

decision is unpublished, it can have none of the dire legal effects 

PSG imagines. But the decision Is unremarkably correct. 

PSG fails to confron~ the appellate court's actual holdings: 

1. The Deed of Trust Act contains a CPA provision, RCW 
61.24.135, which forbids none of the things PSG 
complains about here (Unpub. Op. at 18); 

2. PSG's arguments about acting Impartially or breaching a 
fiduciary duty (a claim that the trial court plainly 
dismissed) are conclusory and unsupported by law (id.); 

3. PSG failed to even argue that these alleged actions had 
a "capacity to deceive a substantial portion of the public," 
thus failing to establish a CPA violation (id.); 

4. PSG's arguments about post-dating notaries fails 
because Halstien received the full statutory notice period, 
so "her legal rights were unaffected" (id. at 19); 

5. "PSG failed to establish that the predated notice caused 
Halstien's home to be sold at foreclosure before PSG 
closed the home," so the "harm alleged to PSG was 
speculative" at best (/d. at 20). 

Since PSG had the burden to establish all of the CPA elements, the 

appellate court's decision is plainly correct. See, e.g., Hangman 

Ridge Training Stables, Inc. v. Safeco Title Ins. Co., 105 Wn.2d 
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778, 719 P.2d 531 (1986) (plaintiffs must prove all elements of CPA 

claim); Indoor Billboard/Wash., Inc. v. Integra Telecom of 

Wash., Inc., 162 Wn.2d 59, 84, 170 P.3d 10 (2007) (plaintiffs must 

prove "but for" causation of damages). 

PSG argues that the appellate court "did not consider that 

the CPA covers both unfair and deceptive acts." PFR 11~15. The 

appellate court says "unfair or deceptive" at least six times. Unpub. 

Op. at 17 "18. This claim is merltless. 

PSG argues that the Court of Appeals "ignored that the 

plaintiff proved all elements of the CPA claim." PFR 15"16. On the 

contrary, the appellate court held that PSG failed to prove all of the 

elements. Unpub. Op, at 17"20. This claim Is meritless. 

PSG argues that the Court of Appeals decided the CPA on a 

basis it raised for the first time. PFR 16·17. As repeatedly 

explained above, this is simply false. See, e.g., Unpub. Op. at 19 

("we agree with Quality that Halstien received the full statutory 

period required for notice and that her legal rights were unaffected" 

(emphasis added)); BA 41"43 (PSG failed to establish causation or 

harm, or even the potential for harm, from the alleged practices). 

This claim is meritless. 
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PSG also invokes the mortgage crisis, but does not argue 

that Quality caused it. PFR 17-18. This too is meritless. 

B. The Court of Appeals' breach of contract holding Is 
obviously correct, and PSG fails to rebut it. 

The unpublished decision rejecting PSG's breach of contract 

claim Is quite simple and consistent with Washington law: "there 

was no contract term that made It a breach of the deed of trust for 

either party to 'not follow' Washington law." Unpub. Op. at 16. 

Indeed, the only even arguably applicable paragraph was a 

"governing law" provision, which 11Cannot be construed, as PSG 

contends, to mean that any violation of an applicable law gives rise 

to a breach of contract cause of action . . . ." /d. at 17. The 

appellate court was undoubtedly aware that every deed of trust in 

Washington has a similar provision, so a great deal of litigation 

might ensue from accepting a baseless argument like this one. 

PSG resorts to the "duty of good faith," which it never raised 

below. See BR 34-36. Yet PSG admits that 11the covenant of good 

faith is not a free-floating provision unattached to the underlying 

legal document .... " PFR 19. Since the appellate court correctly 

determined that the contract imposes no duty, there cannot be an 

attendant duty of good faith. /d. This claim is meritless. 
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In any event, PSG does not even attempt to relate this 

argument to any recognized ground for granting review, and none 

applies. The unpublished decision is straightforwardly correct. The 

Court should deny review. 

CONCLUSION 

For the reasons stated above, this Court should deny review. 

r;l 
RESPECTFULLY SUBMITTED this ..:2;2_ day of March 

2012. 

MASTERS LAW GR 
"""" .. , 
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 
DIVISION bNI: 

DIANNE KLEM, as Administrator of ) 
the ESTAT~·OF DOROTHY HALSTIEN ) 

Respondent/Cross Appellant, 

V, 

WASH.iNGTON MUTUAL BANK, 
a Washington.· corporation,· 

Defendant, 

QUALITY LOAN SERVICE 
CORPORATION OF WASHINGTON, 
a Washingto'n corporation, and · 
QUALITY LOAN SERVICE 
CORPORATION, a California 
corporation 

) 
) 
) 
). 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Appellants/Cross~Respondents. ) 

I 

UNPUBLISHED OPINION '·· 

FILED: December 19,2011 

SPEARMAN, J. - Quality Loan Service Corporatiqn of Washington and 

Quality Loan Service Corporation Uolntiy Quality) appeal from the judgment 

entered on a jury verdict finding Quality committed breach of contract and 

negligence, and violated the Consumer Protection Act (CPA). These claims were 
. . 

brought against Quality by Dhanne Klem, the director of PugetSound Guardians 

(PSG), which served as guardian for Dorothy Halstlen, the deed of trust grantor.1 

1 For simplicity and e~se of reference, this opinion will refer to plaintiff/respondent Klem 
as PSG because m~ny of the. facts below do not Involve Klem's actions specifically but those of 
another PSG employee and of PSG generally. 



Quallty was the trustee In the deed of trust and conducted the foreclosure sale of 

Halstien's home. The gravamen of PSG's suit was that Quality's acts and 

oniissiotis., as they related to PSG's request for a postponement of the 

foreclosure sale, resulted In Halstlen's home being sold .at auction for 

approximately a third of the amount for which PSG planned to sell It, as 

evidenced by a Real Estate Purchase and Sale Agreement (REPSA) signed 

before the sale, .PSG alleged that. Quality's acts result~d in a significant loss of 

Halstien's equity. The main Issues presented on appeal are (1) whether P$G · 

waived Its claims by falling to ~ring suit to restrain the trustee's sale and (2) 

whether the trial court erred In denying Quality's motion for a directed verdict and 

Its motion for judgment notwithstanding the verdict. Quality also argues that 

joinder of Quality. Loan Service Corporation was Improper, and PSG cross 

appeals the trial court's denial of injunctive relief for the CPA claim. 

We hold that the waiver doctrine did not apply to these circumstances. We 

also hold that the· evidence at trial dl.d not support the jury's verdict on the breach 

of contract or CPA claims·, but did support the negligence verdict. We reverse the 

attorney's fee award, which was based on PSG prevailing on the CPA claim, and 
' ' ' 

do not award fees on appeal. Because the jury found Quality and PSG equally 

negligent, we reverse and remand for re~entry of judgment. 

FACTS· 

In 1996, Dorothy Halstleh bought a home on Whidbey Island for $147,500. 

She received a statutory warranty deed, which was recorded In Island County on 

July 9, 1996. In July 2004, she borrowed $73,000.from Washington Mutual Bank 



No. 66252-0-1/3 

(WaMu), giving it a promissory note secured by a d.eed of trust on her property. 

Under the deed of trust, Halstien was the grantor, WaMu the beneficiary, and 

Stewart Title the trustee. It was recorded In Island County on July 29, 2004. 

Halstlen suffered from dementia,. and in 2007 Department of Social and 

Health Services (DSHS) Adult Protective Services removed her from her home 

·and accused her adult daughter, who had be~n living with her, of neglect. PSG 

was appointed ·as her guardian ad litem o'n January 25, 2007. Klem was PSG's 

executive director. PSG Is a non-profit, certified professional guardianship 

agency for disabled, elderly, and Incapacitated persons. 

Klem recognized that Halstien could not make her mortgage payments 

and determined that PSG had to sell her home to pay off her debts. Halstien had 

an annuallncome·Of approximately $11,000. Her rome was worth approximately 

$233,500 but the bank's encumbrance had Increased to roughly $75,000. 

Halstlen had medical expenses and was approved for Medicaid on February 1, 

2007. The State notified PSG that It Intended to file a lien on Halstien's home to 

recover the cost of her care. Once the hom,e was sold, she would be Ineligible for 

state assistance until her assets fell below $2,000, 

On June 14, 2007, the guardianship court ~ntered an order authorizing 

PSG to sell Halstlen's home. To sell the home, PSG sought to evict Halstlen's 

dau.ghter and eventually succeeded, By October 2007, WaMu had appointed 

Quality Loan Services of Washington (QLSW) €t'S successor trustee litnd declare·d 

Halstlen in default as of July 2007, based on her failure to make payments from 

July through October of 2007. QLSW served Halstlen a notice of default and 
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posted It on her home on October 25, 2007. The notice of default informed 

Halstien that she could contest the alleged default "on any proper ground"'under 

· RCW 61.24.130, On November 27, QLS.W sent Halstien a notice of foreclosure 

and notioe of trustee's sale, posted these on her home, and recorded these 

.documents in Island County, The notice of foreclosure Informed Halstlen that if . ~ ' 

she had any "legitimate defenses" to default, she could start a court action and 

. obtain.an injunction. The notice oftrustee's sale stated: 

Anyone having any objt?ctions to this .sale on any grounds 
whatsoever Will be afforded an opportunity. to be heard as to those 
objection~ if they. bring a lawsuit to restrain the sale pursuant to 
'RCW 61.24.130, Failure to bring such a lawsuit may result In a 
waiver of any proper grounds· for invalidating the Trustee's sale, 

The notice stated that Halstien's residence would be sold "at public auction to the 

highest and beet bldderu on February 29, 2008. 

lh January 2008, the guardianship court entered a second order 

authorizing PSG to sell Halstien's home. On January 10, 2008, PSG employee 

David Greenfield called QLSW and spol<e to employee Seth Ott. Greenfield 

asked Ott how to stop or delay the foreclosure sale, and Ott told him to contact 

WaMu, which would have to authorize a postponement Ott said the bank would 

need a signed REP SA. The terms of QLSW's appointment as trustee forbade 'It 

from postponing a sale without WaMu's authorization. Greenfield did not ask Ott 
'• 

at this time. to postpone the sale, as PSG did not yet have a buyer, 

By early February 2008, PSG had finished preparing Halstlen's home for 

sale and hired a real estate agent. By February 18, approximately 11 ~ays before 

the scheduled sale, PSG entered Into a REP SA to sell the home to a buyer for 
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$235,000. The REPSA stated a closing date of on or before March 28, 2008. 

Greenfield called Quality on ·February 19 and spoke to Ott or another Quality 

employee.2 Greenfield asked the Individual to stop the sale because PSG had a 

signed· REP SA, but was told ~hat only WaMu could delay the foreclosure and 

Greenfield needed to contact WaMu. 

Greenfield contacted WaMu and attempted to stop the sale. On February 

27; WaMu foreclosure specialist. Martavla Hicks reviewed a letter and supporting 

doo.uments from Greenfif?)ld requesting a postponement. The documents included 

the signed REPSA and preapproved buyer's loan. Greenfielq's letter stated that 

the sale could not be closed before February 29, the date of the foreclosure 

auction, and requested that WaMu delay the foreclosure until the closing date of 

March 28, 2008. Hicks determined that the documents did not meet WaMu's 

guidelines for continuing a foreclosure and denied the postponement. The record 

reflects approximately 20 contacts were made between Greenfield and WaMu 

from February 19 until February 29, There is no evidence that Quality was aware 

of these communications. 

On February 29, the scheduled sale of Halstlen's home took place. 

Although Greenfield was aware of the date and time of the scheduled sale, no 

one from PSG attended. The home was sold for $83,087.67, one dollar more 

than the opening bid mad\3 by QLJailty on WaMu's beha.lf.3 Greenfield learned 

2 Whether Greenfield spoke with Ott Is disputed. Quality contends that Ott was on leave 
and could not have spoken to.Greenfleld. At trial, Greenfield was not sure whether he had spoken 
to Ott, testifying that he dialed Ott's extensloh, a male answered the phone, and he assumed It 
w.as Ott. 

3 The opening bid was the amount owed to WaMu by Haistien. 
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shortly thereafter .that the property had been sold and at what price. The· 

purchaser re-sold the home for $235,000. 
. . 

On April 24, 2008, PSG filed sultagainst QLSW and WaMu, asserting the 

following claims against QLSW: (1) .breach of fiduciary duty, (2) breach of 

contract, (3) negligence, and (4) violation of the Consumer Protection Act.4 

QLSW denied the claims and alleged contributory negligence and waiver, among 

other afflrmatlv$ defenses. PSG moved for partlal·summary Judgment to dismiss 

· QLSW's waiver defense. QLSW cross-moved for summary judgment on all 

claims. The trial court denied PSG's motion and granted QLSW's cross-motion 

for summary judgment. It ruled that PSG had knowledge of the facts giving rise to 

Its claims at least ten days before the foreclosure .sale and that It w~ived all of .the 

claims by failing to enjoin .the sale. 

PSG moved for reconsideration, arguing that the trial court should limit the 

scope of dismissal to claims that "fit within" the waiver doctrine. The trial court 

granted partial reconsideration by reinstating PSG's claims for negligence, 

breach of contract, and Consumer Protection Act violations, while also ruling that 

"[b]y failing to enjoin the foreclosure sale Plaintiff waived Its claim that Quality 

abrogated its duty as a trustee." QLSW sought clarification of the .court's order, 

and the trial court granted this by stating that only the breach of fiduciary duty 

claim was waived by P.SG's failure to restrain the foreclosure sale. · 

Halstlen died on November 5, 2008. In February 2009, PSG moved to 

amend Its complaint to: (1) substitute Klem a$ plaintiff, (2) add Quality Loan 

4 Though the qomplalnt named other claims, these are the only ones at Issue. PSG 
amended Its complaint In May 2008, but the substance of these four claims remained. 
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Services Corporation (QLSC) as a defendant, (3) clarify that the fiduciary breach 

claim was dismissed, and (4) acknowledge that WaMu was in'recelvership. 

QLSW objected to adding QLSC, which was a separate corporation from QLSW 

but had common ownership and directors. The trial court permitted the 

amendments, QLSC moved to dismiss for lack of jurisdiction and failur.e of 

service. The trial court denied the motion. 

The trial began on January 12, 2010. Quality brought a motion In .limine to 

prevent PSG from arguing that Qu·ality breached any duty toward PSG or· 

Halstlen .. Quality relied primarily on Brow~ v. Clouse hold ReSllty Com~~ 146 Wn. 

App. 157, 189 P.3d 233 (2008), rev. denied, 165 Wn.2d 1023 (2009). The trial 

court treated Quality's motion in limine as a motion for directed verdict and 

denied lt. It ruled, however,· that PSG's expert witness could not testify abc:>ut 

fiduciary duty. At the close of PS.G's case, Quality moved for a directed verdict, 

arguing that It had no duty other than its duty as a trustee and that because the 

breach of fiduciary duty claim was dismissed, all claims should have been 

dismissed. The trial court denied the motion. · 

The jury found by special verdict that both Quality and PSG were 

negligent, attributing 50 percent fault to each and finding that Halstlen suffered 

$151,912.23 in damages,5 The jury also fo'-'nd that QLSW acted as QLSC's 

agent; that Quality committed a CPA violation with damages of $151,912.23 (it 

. rejected treble damages); and that Quality committed breach of contract, again· 

with damages of $151,912.23, The jury rejected PSG's claim that Quality 

6 This was the difference between the REPSA value and the amount Halstlen owed 
WaMu. 
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engaged In an unfalr.practice by falling to grant a reasonable accommodation. 

Following the verdict, Quality filed a motion for judgment notwithstanding the 

verdict, ~nd P$G flied a motion for an injunction under the CPA. The trial court 

denied these. motions. As to the motion for an injunction, It ruled tha't the request 

was .vague, overproad, legally unjustified, and unenforceable.· 

The trial court entered 'judgment on the verdict for $151.912.33. It also 

awarded attorney's fees. in the amount of $41,6'35.00 to P.SG under the CPA, 

p~eju.dgment interest of $36,633.58, and costs of $1,265.88. Quality· appeals, 

assigning error to several rulings.6 PSG cross appeals the denial of an Injunction. 

DISCUSSION 

Quality argues that all of PSG's claims were waived by Its failure to file a . . 

suit restraining the sale and that, In any event, PSG fa.iled to prove Its claims at 

trial. Quality also olsiims that the trla·l court erred in permitting QLSC to be added 

as a defendant. PSG cross appeals the trial court's denial of injunctive relief, We 

hold that (1) the trial court had jurisdiction over QLSC, (2) PSG's. claims were not 

waived, (3) the evidence supported PSG~s claims for negligence but did not 

support PSG's breach of contract or CPA claims •. and (4) the denial of injunCtive 

relief was not In error. 

Jurisdiction oyer Quality Loan Serylce CgrQoration 

"Questions of joinder pre·sent mlxe.d Issues of law and fact that we review 

for an abuse of discretion 'with the caveat that any legal conclusions underlying 

the decision are reviewed de novo."' Kelley v. Ceotenniai.Cgpttsactors Enter., In¢., 

6 Speclfloaily, Quality claims the following decisions were error: (1) denying Its motion for 
judgment as a matter of law at the close of the· case, (2) entering judgment on the v~rdlot, (3) 
awarding attorn~y's fees, and (4) denying Its motion for judgment notwithstanding the verdi.ot. 
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1.69 Wn.2d 381, 386, 236 P.3d 197 (201·0) (quoting G.jldon v. Simon Prop. Grgup, 

m, 158 Wn.2d.483, 493, 14o P.3d 1196 (2006)). 

Quality argues that the trial court erred in granting P$G's motion to amend 

its complaint t? add QLSC as a defendant. It contends there was no reasonable 

excuse for the delay In adding.QLSC, and that there was no evidence that'QLS.C 

conducted ·any business In Washington or acted through a Washington agent, 

QLSW? Quality argues that the agency verdict must fall, and that because no 

other evidence supports jurisdiction, the joinder ruling must also fall. 
. . 

PSG argues that jurisdiction over QLSC was supported by evidence In the 

reoord.8 It argues that because QLSC transacted substantial business in 

. Washington In Its own right and through QLSW as Its agent, Washington courts 

. have jurisdiction over QLSC. PSG contends the discovery of the necessary facts . . . 

to amend the complaint was delayed because 'QLSW refused to produce any 

witnesses until it was compelled to do so by the trial court. 

Washington's long~arm jurisdiction. statute, RCW 4:~8.186,· reads In 

pertinent part: 

7 it concedes that If QLSC did conduct business In Washington, sufficient contacts are 
established for jurisdiction. . 

8 Specifically It points to evidence that: 
• All of the work done by QLSW was supervised by someone at QLSC. 
• QLSC, not QLSW; billed WaMU for the Halstlen foreclosure. 
• All business records related to the Halstlen foreclosure were l<ept In QLSC's 
Sen Diego office. CP 330. · · · 
• QLSC's Chief Operating Officer, David owen, was unable to Identify the 
vvhereabouts of· the QL$W employee who supposedly worked from within 
Washington on the Halstlen foreclosure. . 
• QLSC advertises on Its website that.lt does business In western states, and 
Owen testified during his deposition that one of those states Is Washington. 
• QLSC and QLSW are commonly owned and are "sister comp1:1nles." 
• While Ott testified that he worke.d for QLSW, he admitted that he had never set 
foot In Washington before trial and that he worked at QLSC and QLSW's shared 
office In California. 
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(1) Any person, whether or not a citizen or resident of this state, 
who. In person or through an agent does· any of the acts In this 
~ection enumerated, thereby submits said person, a·nd, If ah 
Individual, his personal representative, to the jurisdiction of the 
courts of this state as to any cause of action arising from the doing 
of any of said acts: . 

(a) The transaction of any·business wlthln.this ·state; [or] 
(b) The commission of a tortious act within this state; . , . 

We agree with PSG that Washington courts had Jurisdiction over QLSC because 

it.oonducted business In Washington, as shown by its advertisements and Chief 

Operating Officer. David Owens's testimony, and evidence that It billed WaMu for 

the Haistien foreclosure. Furthermore, the evidence to which PSG points 

supports the jury's finding that QLSC acted through an agent, QLSW. 

Waive( 

The next Issue is whether PSG waived its claims by failing to bring a suit 

to restrain the trustee's sale. Whether a party waived its claims Is a mixed 

question of fact and law, which we review de novo. See Humphr~y lngus .. b.td. v. 

Clay St. Assocs. LLC, 170 Wn.2d 495, 501-.02, 242 P.3d 846 (2010). Quality 

argues that the waiver doctrine applies to all claims arising out of either the 

underlying obligation Q.( the trustee's foreclosure duties where the grantor l<nows 

or should know of any claims and falls to restrain the sale. PSG responds that 

the waiver doctrine bars only claims that are based on challenges to the 

underlying debt and that seek to Invalidate the trustee sale. PSG points out that it 

did not seek. to Invalidate the trustee ~ale, but Instead brought a claim for 

damages .against Quality based on how the trustee conducted the foreclosure 

process. 

10 



. The Deed of Trust Act sets out the procedures th·at must be followed when 

a trustee sells a grantor,s property through nonjudicial foreclosure. Because the 

Act dispenses with many protections commonly enjoyed by borrowers, "lenders 

must strictly comply with the statutes, and courts must strictly construe the 

statutes In the borrower,s favor. 11 Amresco Independence Eundlo~. loQ. y,·spg, 

Pro'Qs., LLC, 129 Wn. App. 532, 537, 119 P.3d 884 (2005) (citing ~oegel v. 

f[Ydentl§ll Mu.t, S§IV, Ban~, 51 Wn. App. 108,. 111, 752 P.2d385 (1.988)). The Act 

includes a procedure for restraining a trustee's saie·so that an action contesting · 

default can take place. ROW 61.24. 130. The Act provides, "Nothing contained in 

this chapter shall prejudice the right of the borrower, grantor, any guarantor, or 

any person who has an (nterest In, lien, or claim of lien against the property or 

some part thereof, to restrain, on any proper legal or equitable ground, a 

trustee's sale. 1
' ROW.61.24.130(1). A notice oftrustee,s sale must Include the 

following language to notify the grantor of Its right to restrain the sale: 

Anyone having any objection to the sale on any grounds 
whatsoever will be afforded an opportunity to be heard as to those 
objections If they bring a lawsuit to restrain the sale pursuant to 
ROW 61 .24, 130. ·Failure tq bring such a lawsuit r:nay result In a 
waiver of any proper·grounds for Invalidating the Trustee,s sale. 

ROW 61 .24.040(1)(f). A court cannot grant a "restraining order or injunction to 

restrain a trustee,s sale', unle'ss the party seeking the order has provided five 

days' notice to the trustee of the attempt to seek the order and has paid amounts 

due on the obligation ·secured by the deed of trust. ROW 61 .24.130(1 ), (2); Plein 

v. Lacl<e~, 149 Wn.2d 214, 225~26, 67 P.3d 1061 (2003). The procedure detailed 

in ROW 61 .24.130 Is "'the only means by which a grantor may preclude a sale 
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once foreclosure has begun with receipt of the notice of sale and foreclosure.'" 

I2(QWO v. Hoysehold Realty Corp., 146 Wn. App. 157, 163, 189 P.3d 233 (2008) 

(quoting Cox v. H§lenlus, 103 Wn.'2d· 383, 388, .693 P.2d 683 (1985)). 

Under the w~iver doctrine, "[a] party waives the right to posts~ie remedies 

where the party (1) received notice of the right to enjoin the sale, (2) had ·actual 
. . 

or constructive knowledge of a defense to foreclosure prior to the sale, and (3) 

failed to bring an actioh to obtain a court order enjoining the sale.uBrown, 146 

Wn. App. at 163 (citing Plein, 149 Wn.2d at 227--29). The waiver doctrine is 

meant to facilitate the following three goals of the Act: (1) to promote an efficient 

and Inexpensive nonjudicial foreclosure process; (2) to ens.ure an adequate 

opportunity for Interested parties to prevent wrongful fore<;::losure; and (3) to. 

secure the stability of land titles. Brown, 146 Wn. App. at 169. 

The waiver doctrine has been applied to bar any post-sale actions arising 

out of the debt obligation or basis for default, regardless of whom the suit Is 

against or the remedy sought. See Pl§in, 149 Wn.2d 214 Uunior lienholder, by 

falling to obtain preliminary Injunction or other order restraining sale, waived 

action against corporate officer and officer's attorney seeking to permanently 

enjoin trustee's sale and seeking cleci~ration that deed of trust was void); Brown, 

146 Wn. App. 157 (grantor waived claims for damages against a beneficiary 

arising out of underlying debt obligation by falllhg to request a preliminary 
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Injunction or restraining order to enjoin the foreclosure sale);9 CHD.' Inc·. v. 

Boyles, .138 Wn. App. 131, 157 P.3d 415 (2007) (grantor waived right to raise 

defense on underlying obligation in post-sale actlori against beneficiary, seeking 

proceeds from sale as damages, where It did not attempt to restrain sale); In re 

Marriage of Ka.seburg, 126 .wn. App .. 546, 1.08 P .3? 1278 (2005) (wlf\9 waived 

opportunity to· co~test utiderlylhg debt and sale of home In a dissolution. 

proceeding by falling to employ presale remedies of RCW 61.24.130, ·and could 

not collaterally attack foreclosure proceeding by seeking money judgment as her 

Interest In property that did not belong to community at time of dlssolutlon).10 

9 The Browns took out loans with Household Finance Corporation, secured by deeds of 
trust on their home. Household Initiated foreclosure on their home. A notice of trustee's sale was 
recorded on Maroh 13, 2003, setting !:) sale date of July 13, 2003. The Browns received notice of 
the trustee's sale and had notice of the sale. They did not attempt to restrain the sale. Household 
was the highest bldder.at the trustee's sale and received a trustee's deed. ~i 146 Wn. App. 
at 163. Two years later, th~ Browns sued Household for fraud, breach of the covenant of good 
faith and fair dealing, violation of the CPA, violation of the federal Truth In Lending Act, breach of 
fiduciary duty, and breach of quasi-fiduciary-duty. J.Q.. at 160, They' alleged that Household failed 
to disclose the terms and conditions of their loan ccintraot!l, Induced them. to enter loan contracts 
with ·excessive fees and Interest rates, required them to purchase unwanted credit Insure nee for 
the loans, and misled them Into believing· that they were purchasing unemployment and disability 
Insurance coverage for thelr'flrst position loan rather than for their second position loan. J.Q.. at· 
161' 

We rejected the Browns' argument that they did not have knowledge of their claims as 
required for waiver, because they knew the facts forming the basis of their claims before the sale. 
We also rejected the :Browns' argument that waiver did not apply to their tort claim. for money 
damages becausE;~ It did not Interfere with the goals of the Act by affectfng the title obtained by a 
bona fide· purchaser. 1Q, at 166-67.We wrote: 

· To except tort or other claims for money damages from the waiver provision 
would frustrate the purposes of the Act because lenders understandably may not 
be willing te> !Jtlllze a· nonjudicial foreclosure procedure In which the trustee's sale 
bars any deficiency judgm·ent but leaves the lender subject to potential liability 
arising oJJt of the underlying obligation even after the property securing the deed 
of trust has been sold. 

J.Q.. at 16~ (Internal citations omitted). 
· 0 In 1)1\'!§!ebytg, a couple executed a promissory note and deed of trust In favor of the 

husband's parents, wl')o made them loans to build a home .. The husband's parents Initiated a 
nonjudicial foreclosure.sale on the home. The wife, who received the statutorily requlreq notices 
of default and sale, did not contest the foreclosure proceedings. ·Kasepyrg, 126 Wn. App. at 560. 
During the couple's subsequent dissolution proceedings, the wife asserted that the promissory 
note was fraudulent and Inflated, and the husband concealed from her the value of the home. 
She sought to have the facts underlying her fraud allegation considered In determining 
community assets and property. !Q, at 551-53. 
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The waiver doctrine has also been applied to claims of alleged defects In 

the foreclosure process ·where a party seeks to set aside the trustee sale. See 

Koegel, 51 Wn. App. 108 (grantor's right to contest sale based on allegations of 

defects In default notices, In a suit against purchaser of foreclosed property, 

trustee, and beneficiary seeking to set aside sale, recover damages, and quiet 

title, was waived by failure to enjoin sale); Steward v. Good, 51 Wn. App. 509, 

754 P .2d 150 (19.88) (action against purchaser of foreclosed p·roperty seeking to 

set aside trustee sale based In part on allegations of trustee's failure to comply 

with the statutory prerequisites of Deed of Trust Act waived by failure to bring 

action to restrain sale). 

However, In no case that we can identify has waiver been applied, as 

· here, to bar a grantor's postwsale. action against a trustee for damages based on 

allegations of' how the trustee conducted the foreclosure process, ·up to and 

Including the day of the sale. 11 Under the circumstances presented in this case, 

waiver does not apply because the facts supporting PSG's claims did not fully 

take place until the sale Itself and could not have been brought in an action to 

restrain the sale. One of the requirements for waiver Is that a party.must have 

actual or constructive knowledge of the facts supporting the claim. Brown, 146. 

Wn. App. at 163. Moreover, the language of the Act requires the grantor to be 

informed that waiver "of any proper grounds for invalidating the Trustee's sale" 

11 ~ ai§Q CHD,.1sa Wn. App. at 139, citing~. 103 Wn.2d at 38S (a party can contest 
the procedures of a sale In a post~sale action); Steward, 61 Wn. App. at 616~17 (although courts 
will not' allow a grantor to assert a defense to default ·after. sale, challenges to the foreclosure 
procedure Itself are.properly raised In a subsequent action); Mooo y, GMAO Mortg. Coq2.,·:woe 
WL 3186596, *8 (W.D. Wash. 2009), citing QHD, 138 Wn. App. at 139 (waiver doctrine bars 
claim~ contesting underlyln·g debt or obligation, but not claims ab~ut foreclosure procedure or 
trustee's sale). ·· 
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may result where it fails to bring a lawsuit to restrain the sale. RCW 

61.24.040(1)(f). Here, PSG did not seek·to Invalidate the sale. Glven.our 

mandate to strictly construe the Act In the borrower's favor, Amresco, 129 Wn. 

App. at 537, we conclude that PSG did not waive Its cialms.12 

Motion for Judgment Notwithstanding the Verdict' 

vve now addr~ss Quality's challenge to. the:trlal.co~rt's denial of its motion 

for juqgment as a matter. of-law at the ciO'se of PSG's case and its motion for 
. . 

. judgment notWithstanding the verdl.ot. We review both motions de novo, viewing 

the evidence In the light most favorable to the.nonmoving party ahd granting· 

either motion only If there Is no substantial or justifiable evidence to sustain the 

jury's verdict. Q~vis v. Microsoft Cgrp,, 149 Wn.2d 521, 530~31, 70 P.3d 126 

(2003) (motion for judgmeflt as a matter of law at the close of plaintiff's case); · 

Jacob's Meadow owoers Ass'n v. Plateau 44 ll,JJ&, 139 Wn. App. 743, 767 

n.12, 162 P.3d 1153 (2007) (motion for judgment notwithstanding the verdict). . . ' . 

. Quality contends the evidence did.not support the jury's verdict on the 

breach of contract, CPA, or negligence claims. We conclude the evidence did not 

support the breach ofoontraot or CPA claims, but did support the jury's verdict 

that Quality was negligent. 

Breach of Contract 

To prove that Quality committee;! breach of contract, PSG had to show, 

under the jury Instruction: 

(1) That a defendant entered into a contract [Halstlen and/or PSG]; 

12
. Beoaus~ PSG doe's not cross appeal the trial court's ruling that the breach of fiduciary 

duty claim was waived, we do not decide whether the ruling was error. · 
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(2) ihat the terms of. the contract lnclu<;led that the defendant would 
Insure that any foreclosure of [Halstlen'~] h0me would. be 
conducted In a manner defined by Washington law; 
(3) That the defendant breached the contract; 
(4) That [Halstlen .and/or PSG] performed or offe~ed to perform the 

. obligations under the contract; and · 
(5) That [Halstlen] sustained damages as a result of a ·defendant's 
breach. · 

The contract at Iss Lie Is the deed of trust. PSG ·argues that the express terms of 

the deed of trust provide that Quality agreed to 'conduct the foreQiosure in 

accordance· with Washington law. PSG contends that breach of this purported 

agreement was proved by evidence that Quality did not qomply with Washington 

law In conducting the foreclosure .sale. It contends It showed that: (1) Quality's 

deference to WaMu was contrary to Its obligation to be Impartial; (2) Quality 

made no e.ffort to avoid sacrificing Halstien's equity, .and (3) Quality falsely dated 

the notice of sale In order to speed up the foreclosurE;! process. 

We cohclude that PSG failed to prove its .breach of contract claim beca·use 

there was no contract term that made It a breach of the. deed of trust for either 

party to unot follow" \fl{ashlngton laW. The allegedly breached clause of the deed 

of trust states, In Its entirety: 

16. Governing Law; Severability; Rules of Construction. Th.is 
Security .Instrument shall be governed by·federallaw and the law of 
the jurisdiction In which the Property Is located. All rights and 
oblig?ttlons .contain~d In this Security lm~trument are subject to any 
requirements and limitations of Applicable Law. Applicable Law 
might explicitly or Implicitly allow the parties to agtee by contract or 
it might be slletJt, but such silence shall not be construed a·s a 
prohibition against agreement by contract. In the event that any 
provisiqn or ola.use of this Security Instrument or the Note conflfcts 
with Applicable Law, such conflict shall not affect othe·r ~rovlsions 
o{ this Security Instrument or the Note which can be given effect 
without the conflicting provision. 
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"Applicable Law" Is defined elsewhere as 11all controlling applicable federal, state 

and local statutes, regula~ions, ordinances. and administrative rule.s and orders 

(that have the effect' of law) as well as all appllcabl~ final, non~appealable judicial 

opinions." 

This Is a governing law provision, i.e., an agreement that, should the 

parties need. to resort to th13 courts to enforce the. contract, the law of the State of 

Washington shall apply. The provlslo~ cannot be construed, as PSG contends, to 

mean.that any violation of an applicable law. gives rise to a breach of contract 

cause of a.ctlon agalhst another party to the deed. If a Washington law was · 

violated by either party, the remedy for that violation would be as defined by the 

Washington law allegedly broken. The evidence did not support breach of 

contract. 

CPA Violation 

For the CPA claim, the jury Instruction required PSG to prove: 

(1) That [Quality] engaged In an unfair or deceptive act or practice; · 
.(2) That the act or practice occurred in the conduct of [Quality's] 
trade or o9mmerce; · 
(3) That the act or practice affected the. public Interest; 
(4) rhat [PSG] was Injured; and 
(5) lhat [Quality's] act or practice caused [PSG's] Injury. 

Hangman Ridge Trajning·§tables, Inc. v. Safeco Title Ins. Co., 105 Wn.2d 778, 

780, 719 P .2d 531 (1986). PSG argued at trial that Quality committed a CPA 

violation by falling in Its duty as a trustee to act impartially and by predating and 

notarizing the .notice of st:tle. Quality ool'ltends· PSG did not meet the first and fifth 

elements. 
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We conclude that, for different' reasons, ne.lther claimed act supports the 

CPA verdict. First, PSG claimed that falling to be impartial In conducting a trustee 

sale Is an unfair act or practice because being Impartial is parl: of a trustee's 

. fiduciarY duty under Cox. Whether a particular act or practice Is 11 Uhfalr or 

deceptive" Is a question of law. Leingang v. Plerc§ County Med. Bureau. lnQ., 

131 Wn .2d 1-33; 160, 9.30. P .2d 288 · ( 1 ~97). The first two elements of Hangman 

Ridge may be. established In one of two way~: (1) showing that an act or practice 

that has a capacity to deceive a substantial portion of the publlc has occurred in 

the conduct of any trade or commerce, or.(2) showing. that the alleged act 

constitutes a per se unfair trade practice. HangmEAn Ridg§, 105 Wn.2d at 786-'86. 

A "per se unfair trade practice" occurs when a party violates a statute declared by 

the Legislature to constitute an unfair or dece.ptive act In trade or commerce .. ~ 

at 786, Here, the Deed of Trust Act contains a CPA pro.vislon, R?':N 61.24. 135, 

which defines per se unfair or deceptive acts and practices for CPA purposes. 

The statute does not mention a trustee's breach of fiduciary duty or any other act 

or practice applicable here. 

PSG. makes the oonclusory argument that an unfair or deceptive act or 

practice was shown through evidence thatQuaHty acted impartially and·breached 

a fldu.ciary duty, as such duty is ·explained in dicta In ·cgx, But It cites no authority 

for the proposition that actlhg impartially .or breaching a fiduol.ary duty constitutes 

a per se unfair or deceptive·aot or practice. Nor does It m.ake any argument as to 

why Quality's acts had a "capacity to deceive a substantial portion of the public." 

We will not consider an IMdequately briefed argum~nt. First American Title Ins. 
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Qo,·.v. Llbetj:y Capital Sts:~rpolnt Equity Fund, LLC, 161 Wn. App. 474, 486, 254, 

P.3d 835 (2011) (cltin·g·Bohny, Cody, 119Wn.2d 357,368,832 P.2d71 (1992); 

Cowiche CaoyQn ConseTY§O.QY v. Bo§!ley, 118 Wn.2d 801, 809, 82.8 P .2d 549 

(1. 992)). This basis did not SLipport the CPA claim. 

~he other basis for PSG's CP~ claim is Quality's practice of predating and 

pre~notarizlng the notice of sale. PSG argued at trial that Quality did this to 

minimize the time between the notice and the .foreclosure sale. PSG contends 

that the record shows it could have taken Qwallty's agent ·a full week to get 

notices of sale from Its San Diego office to the recording office In Island County. . ' . ' 

It contends that If Quality correctly dated and notarized the document, the notice 

of sale ml:\y not have been recorded until about December 3, 2007. If the notice 

was recorded on December 3, the foreclosure could not have been scheduled 

before Friday, Ma.rch 7, 2008. PSG claims that had the foreclosure sale been 

held In March ihstead of February, It would have had time to close Its sale, 

Quality all but admits that this practice was Improper. 13 Nonetheless, we 

agree with Quality that Halstien received the full statutory period required for 

notice and that her legal rights were unaffected. Under RCW 61 .24.030(8), the 

trustee must transmit written notice o.f default to the grantor by mail and by 

posting a copy of the notice (or personally serving it) at leCJst thirty days before 

notice of sale is recorded, transmitted, or.ser,ved. The trustee must record the 

notice of sale, in the office. of the county auditor In which the deed of trust is 

recorded, at least 90 days before the foreclosure sale,. RCW 61 .24.040(1 )(a). 

13 At trial, Quality acknowledged predating notarizations, Including Halstleri's. This made 
tlie notices appear signed and notarized later than they were. Quality testified that Its 
management forbade predatln9 notarizations when It learned about this practice In 2007. 
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The evidence at trial established the following. The notice of default was 

posted on October 25, 2007. -As November 25 was a Sunday, Quality was 

required to walt until November ·26 before It could record, transmit or serve the 

notice of sale. Quality sent the.notice of sale to Halstlen and recorded It In Island 

Cou~ty on November 27, 2007. So although Quality predated, slgned,.and 

notarized the notice of sale in San Diego, It nonetheless abided by the statutory 

requirement of waiting 30 days before recordlngi transmitting, or serving the. 

notice of' sale. We disagree with PSG that Quality's act In mailing the notice of 

sale from its San Diego office to a service company In Washington constituted 

11transmlsslon" under RCW 61 .. 24.030(8). 

Fu'!ihermore,.PSG failed to establish that the predated notice caused 

Halstlen's home to be sold at foreclosure before PSG closed on the home. The 

closing date specified In the REPSA was on or before March 28, 2008. Klem 

testified that the closing was to happen sometime In March. The letter from 

Greenfield to WaMu stated that the closing date was March 28. There was no . ' 

testimony that PSG actually planned to close with the buyer earlier than March 

28~for example, on March~. The harm alleged to PSG was speculative. The 

predated notice Issue did not support the CPA claim . 

. Negligence 

The jury Instruction required that PSG prove, for its negligence claim: 

(1) That [Quality) had a Cluty to [Halstlen/PSG] 
(2) That [Qu~llty] acted, or failed to exercise ordinary care, In one of 
the ways claimed by [Halstlen/PSG] and that In so acting, or falling 
to act, [Quality] was negligent; · 
(3) That [Ha.lstlen/PSG] was Injured or [her/Its] property rights were 
damaged; and 
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(:4) That the negligence of [Quality] was a proximate cause of the 
Injury to [Halstlen/PSG] or the clamage to [her/Its] property rights. 

At trial, PSG argued that Quality was negligent because It should have 

postponed the foreclosure given the sum of the circumstances present In the 

Halstlen foreclosure, particularly because the value of the home was 

substantially more than the debt, a REP SA was signed before the sale, and a 

brief continuance would not have harmed WaMu. The· evidence presented at 
. ' ' . . 

trial, viewed In a light most favorable to PSG, permitted a rational jury to flnd·that 

Quality was nt?gllgent under this theory.14 

F·lrst, ~s to the element of duty, there Is no dispute that Que~lity, as the 

trustee In the deed oHrust, owed a duty of care to PSG, the grantor. Quality only 

argues that because the fiduciary duty claim was dismissed, any duties it owed 

as· a trustee could not have been considered to support a negligence claim. But 

Quality points to· no authority that a trustee's duties are equivalent to-and no 

more than-its fiduciary duties. Nor does It point to any authority that a breach of 

fiduciary cluty claim and .a negligence claim amount to the same ·claim and cannot 

be maintained In the same lawsuit. Furthermore, the jury was not Instructed that 

Quality had a "flducll;lry duty" In the negligence instruction. We conclude that 

Quality owed E:'l duty of care as a trustee to PSG. 

14 PSG al$o argued that Quality abdicated 'Its duties by not conducting the foreclosure 
sale Itself but having It qonducted by a "legal messenger" vyho·"oould not make the Important 
decisions that needed to be made when the bidding stopped at one dollar more than what was 
owed to the 8ank. 11 Quality disputes PSG's contention that It used a "legal messenger" to qonduot 
the sale, pointing to the testimony of Its COO, David Owen, who stated that. Quality retained 
Priority Posting and Publishing Company (PPPC) to conduct the sale. PPPC ls.a company that 
assists In conducting foreclosure proo~dures. Owen also denied any knowledge that PPPC Itself 
used a'"legal messenger." In any event the Act provides that "the trustee or Its authorlzeg agent" 
may conduct the foreclosure auction. RCW 61 .24.040(4) (emphasis added). Quallty''s use of·an 
agent to conduct the sale was authorized by statute, · 
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Next, there was evidence supporting the jury's finding that Quality, as the 

trustee, breached its duty to PSG, !:;vidence at trial showed that PSG employee 

. Greenfield told Quality that PSG wanted the sale postponed so that It could sell 

the home. Quality told Greenfield WaMu would need a signed REP SA. Ten days 

before the trustee sale, Greenfield Informed Quality that PSG had a signed 

REP SA. Quality told Greenfield it could not postpone the sale without WaMu'.s 

.approval anq instructed him ag·aJn to contact WaMu. Under the terms of Its 

assignment by WaMu, Quality could not-and told PSG It could not-exercise its · 

. statutorily granted discretion to postpone the sale. 16 WaMu's "Attorney 

Expectation Document" Instructed Quality: "Your office is no~ authorized to 

postpone a sale without authorization from Fidelity or Washington Mutual."16 

David Leen, an attorney who helped draft the Deed ·of Trust Act and acted .as a. 

trustee on numerous occasions, testified as an expert witness on trustee 

practices. When asked about the Instruction In WaMu's ''Attorney Expectation 

Document," he testified that if a bank gave him such an Instruction as a trustee, 

he would not follow it because It would be improper. He testified, when asked 

what he would expect a trustee to do, given a situation similar to that in the 

15 The Instruction In the Attorney Expectation Document appe~rs to violate RCW 
61 .24.040(6),· which at the time .the sale In this case took place stated, "The trustee may for any 
cause the trustee deerns advantageous, continue the sale for a period or periods not exceeding a 
total of one hundred twenty days, .. ,"See Laws Qf 2008, ch. 153 § 3 (effective June 12, 2008); 
Laws of 2009, oh. 292 § 9 (effective on July 26, 2009), The statute grants au.thorlty to the trustee 
·to postpone a sale. . · · . 

16 owen testified at trial that Fidelity was a vendor that banks used to help facilitate 
oommunloatton between the banks and Quality. He testified that Fidelity performed document 
uploading and facilitated referrals of foreclosures for the banks. 
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Halstlen foreclosure, "Well, I think a trustee would absolutely have to continue 

the S!:\le under those assumed facts.''17 · 

Finally, there was evidence that Quality's actions caused harmed to PSG. 

PSG planned to close the sale of Hals~ien's home on or before March 28, as 

indicated In the REP SA. Had Quality postponed Its trustee. sale long enough for 

the sale to be realized, and PSG sold the home for $235,000 as plc;1nned, equity 

for Halstlen would have remained after paying the debt owed to WaMu. 

Quality argues that the evidence failed to S.Upport a negligence claim 

because it served all required statutory notices and PSG knew or should have 

known of its statutory right to restrain the sale. This goes to waiver, which, as we 

have already noted, did not apply. Furthermore, Quality conten9s the evidence 

did not support a finding that It was negligent where PSG: made two phone calls 

to Quality before the foreclosure sale but did not actually send the REP SA to 
' ' 

Quality, tell Quality about its difficulties with WaMu, or appear at the sale despite 

having a signed REP SA. Quality falls to explain how these facts, which go to 

PSG's actions, preclude Its own negllgenee as a matter of law. Its assertions 

amount to an argument that because there was evidence that PSG was 

negligent, Quality could not be negligent. The argument Is unavailing. 

17 Leen testified that under the Act, the trustee has the authority to postppne a 
foreclosure sale. He testified that when he acted as a trustee, the first consideration In whether to 
continue a sale was whethe'r any party would be harmed by a continuance. He testified, "[l]f ther.e 
Is no harm to the lender and the. debt Is low and the. property ~;~ppears to be valuable, then a short 
continuance Is not harmful to anybody." He also testlfle·d that another consideration was whether 
the grantor had previously .asked for a continuance, noting that "g~nerally the first continuance Is 
kind of a given I think In the trustee Industry." Leen testified that If a foreclosure Is postponed and 

. the property sold for more than what Is owed to· the bank, neither the trustee nor the bank suffers 
any loss. 
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It Is the jury's role to determine the facts and we wll( not disturb Its findings 

on appeal unless they are clearly unsupported by substantial evidence. Herrin~ 

v. De.Q't ofSoc. and t:lealth Servs., 81 Wn. App. 1, 15~16, 914 P.2d 67(1996) 

(citations omitted). Substantial ·evidence Is evidence that would convince an 

unprejudiced, thinking mind. khat 16. The record here contains substantial 

evidence of Quality's negligence. 

Conclusion 

Because we hold that the CPA verdict was not supported,·we do n.ot 

review the trial court's denial of PSG's request-for Injunctive relief under the CPA. 

Furthermore, we reverse the award of attorney's fees under the CPA and deny 

PSG's request for fees on appeal u~der the CPA. Where we uphold the jury's 

verdict only on .the negligence claim, and where the jury allocated 50 percent of 
' ' 

·fault to·Quality and 50 percent to PSG, we remand for re~entry of judgm.ent. 

Affirmed In part, reversed in part, and remanded for re~entry of judgment. 

WE CONCUR: 

\. 

~~~~ 
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