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L INTRODUCTION

The Insurance Commissioner (“Commissioner”) is charged with
protecting policyholders from unfair or deceptive practices. RCW
48.30.010. The Commissioner has found that consumers are harmed when
title insurance companies, directly or indirectly, give indﬁcements (such as
gifts, sponsorships, and free advertising) to real estate or mortgage
brokers, and other middlemen in order to solicit buéiness. - Appendix'
(App.) at 88. When real estate and mortgage brokers steer home-buyers to
a title insurer or its agent, buyers are not told that their business is part of
an unspoken quid pro quo. Id. at 86, 88.

To protect the public, the Legislature and the Commissioner have
prohibited inducements in the business of insuraﬁce and specifically in the
area of title insurance where abuses have permeated the market place. Id.
at 86-88. The Legislature created the agent appointment requirement so
that any person authorized to act on behalf of an insurer is clearly

identified as an agent to the Commissioner and the public. RCW

48.17.160. An “agent” is a person or entity appointed by an insurer to

solicit insurance. RCW 48.17.010(2007). Insurance companies act
through their appointed agents and benefit from the business their agents

solicit.

! Because the Clerk’s Papers have not yet been transferred,‘ relevant portions of
the record below are attached in the Appendix.



The Court of Appeals decision is contrary to the insurance statutes
and cases from this Court recognizing that the Insurance Code defines the
insurer—agent relationship and in turn the obligations of the insurer. In
conflict with statutes, rule, and case law, the decision allows title
insurance companies to insulate themselves from the conduct of their
agents throqgh creative drafting of their private agency contracts.

In addition, the decision harms the public interest by allowing title
insurance companies to profit from their agents’ illegal éonduct. The
“business of insurance is one affected by the public interest,” and there is a
substantial public interest in preserving the Commissioner’s authority to
protect consumers from unfair and deceptive conduct of insurers and their
agents. RCW 48.01.030.

IL. IDENTITY OF PETITIONER

‘Mike Kreidler, Washington State Insurance Commissioner, asks
this Court to accept review of the Court of Appeals decision terminating
review designated in Part III of the petition.

III. COURT OF APPEALS DECISION
On February 29, 2012, Court of Appeals Division II issued the

attached opinion under case number 40752-3-I. App. at 1-14.



IV. ISSUES PRESENTED

A. The Insurance Code vests broad authority in the Insurance
Commissioner to define unfair trade practices and protect
consumers in the insurance marketplace. Did the Court of Appeals
err when it concluded the applicable statutes and rule do not hold a
title insurer responsible for the illegal practices used by its agent to
sell the insurer’s policies? ‘

B. The Insurance Code prescribes that agents solicit applications on
behalf of insurers. Where the evidence in the record only
addresses Chicago Title’s failure to exercise control over its
agent’s solicitation practices, did the Court of Appeals err when it
concluded the insurer had no right to control its agent?

C. Did the Court of Appeals err when it ordered that the initial order
entered by the administrative law judge be “reinstate[d],” rather
than remand to the agency to modify the final order?

V. STATEMENT OF THE CASE

A. Statutory And Regulatory Framework
The Legislature extensively regulates trade practices in the

business of insurance and gives the Commissioner broad authority to

define unfair or deceptive practices. RCW 48.30.010. Title insurance
offers unique challenges in the regulation of unfair trade practices. Most
insurance is' marketed and sold by the insurance company or its agent
directly to the consumer. App. at 86. With title insurance, however,
consumers usually obtain a policy from the title insurer recommended by a

real estate agent, mortgage lender or other “middleman,” involved in the

purchase or sale of the consumers’ real estate. Id. Title companies “wine



and dine” these middlemen to induce them to steer consumers to particular
title insurers. Id. The Commissioner found that these marketing practices
do not benefit consumers. Id. Once steered to a title agent, consumers
often cannot or do not compare insurers’ prices and products prior to
purchase. Id. Inducements for middlemen affect the competition in the
title insurance market and add to the cost of title insurance. Id. at 88.

In response to this practice, the Commiésioner adopted the illegal
inducement regulation prohibiting title insurers from providing anything
with an aggregate value greater than $25. Insurance companies are
responsible for illegal inducements, made either directly or iﬁdirectly
through an agent. App. at 75 (Former WAC 284-30-800)(2007). This
rule adaressing the speéiﬁc abuses in the title insurance business is based
on a general statutory prohibition against illegal inducements. App. at 74
(Former RCW 48.30.150)(2007).°

Notwithstanding this rﬁle, in 2006, the Commissioner found 1) that - |
the title insurance industry had created new schemes for providing

inducements to middlemen, and 2) illegal inducements in the title

% In 2008, the Legislature codified the essence of WAC 284-30-800 in RCW
48.29.210. Although not controlling in this case, RCW 48.29.210 also prohibits title
insurers or their agents from directly or indirectly giving inducements. The statute goes
further by prohibiting all gifts and inducements, except for those explicitly allowed by
rule. ' RCW 48.29.210(2). In 2009, the Commissioner repealed WAC 284-30-800, and
enacted WAC 284-29-100 through 265, explicitly outlining what is permitted to be given.
The new statute and new rules are based on the language in the former rule, prohibiting
“direct or indirect” inducements.

3 In 2009, RCW 48.30.150 was amended in manner not relevant to this case.



insurance market were widespread. App. at 88. Chicago Title was one of
the insurers found to have Ilured consumers by making illegal
inducements. Id. at 91. In response, the Commissioner issued a Technical
Advisory in 2007, again putting the title insurance industry on notice that
the prohibition on illegal inducements applies to both the insurers and
their agents. Id. at 115-118.
B. Factual Background

Since 1993, Land Title Company (“Land Title”) has been the
appointed agent of Chicago Title.* App. at 132. Land Title is not an
insuranc¢ company authorized by the .Commissioﬁer to issue its own title
insurance policies. It has authority to offer policies only for insurers that
have formally appointed Land Title as their agent. Id. at 70 (Former RCW
48..17.V150(1)(g)(i)(2007)).5 Land Title is appointed to act as the agent of
Chicago Title. Id. at 79.° Chicago Title itself does not directly solicit any
title insurance policies. in the four counties where Land Title acts as
Chicago Title’s agent - all solicitation of Chicago Title’s title insurance

policies in those counties is performed by Land Title. Id. at 130, 131.

* Chicago Title and the Court of Appeals repeatedly and erroneously refer to
Land Title as an “underwritten title company” or “UTC.” App. 2-3,5. However, the
Insurance Code does not recognized the term “UTC.” Regardless of the label Chicago
Title has adopted, Land Title is only licensed and authorized by law to act as Chicago
" Title’s agent. '

> RCW 48.17.150(1)(g)(i) was amended in 2008. This requirement is now
found in RCW 48.17.160(1).

¢ By agreement, Land Title is permitted to offer policies for other companies
only when Chicago Title refuses to accept the risk. App. at 83.



In 200’8, the Commissioner conducted an investigétion and
determiﬁed that, while soliciting insurance bﬁsiness for Chicago Title,
Land Title offered illegal inducements such as Seahawks tickets,
4restaurant meals, and free advertising. App. at 124-125. Because WAC
284-30-800(2)(2007) prohibits direct ‘and indirect inducement payments
by insurers, the Commissioner commenced regulatory enforcement action
against Chicago Title for the acts of its agent, Land Title. App. at 123-
128. | ‘
C. Procedural History

The administrative proceeding against Chicago Title was
conducted in two phases. Phase I addressed the Commissioner’s authority
to take action against Chicago Title based on the actions of its agent, Land
Title. The issue was addressed on summary judgment. ‘App. at 76. An
“administrative law judge’s initial order ruled in favor of Chicago Title, but
the agency’s Final Order ruled that Chicago Title is legally res;ponsible for
illegal inducements made by its agent. App. at 15-64. The superior court
affirmed the Final Order, but the Court of Appeals reversed, holding that
the Commissioner lacks authority to impose “vicarious liability” on
Chicago Title for the illegal solicitations of Land Title. App. at 8-10, 13-

14,



VI. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

Pursuant to RAP 13.4(b), the Commissioner requests that review
be granted for two reasons. First, the decision of the Court of Appeals
cénﬂicts with decisions of the Supreme Court. RAP 13.4(b)(1). In
addition, this petition involves an issue of substantial public interest that
put consumers statewide at risk of unfair and deceptive practices. RAP
13.4(b)(4). Accordingly, review should be granted.

A. The Court of A_ppeals’ Failure To Apply The Statutory And
Regulatory Prohibitions Protecting Consumers From Indirect
Inducements Is A Matter Of Substantial Public Interest
“The business of insurance is one affected by the public

interest....” RCW 48.01.030. Therefore, “the legislature created the

office of the insurance commissioner and conferred upon that office the
duty of enforcing the provisions of the code.” Ins. Co. of North America

v. Kueckelhan, 70 Wn.2d 822, 831, 425 P.2d 669 (1967);

To protect the insufance-buying public, the Legislature enacted
statutes addressing unfair trade practices, and granted the Commissioner
broad authority to address additional unfair trade practices. RCW
48.30.010(2); Omega Nat’l Ins. Co. v. Marquardt, 115 Wn.2d 416, 427,
799 P.2d 235 (1990). In Omega, this Court agreed that a strong insurance
regulator was necessary to protect consumers against an unfair solicitation

practice that concealed information from consumers. Id. at 427.



This petition addresses the threshold issue in the effective
regulation of tiﬂe insurance: whether a title insurer is accountable to the
chief regulator for illegal inducements paid by its appointed agent. RCW
48.30.150 specifically prohibits such inducements, and applies to both
insurers and their agents. Consistent with the statute, WAC 284-30-800
prohibits insurers from paying illegal inducements “directly or indirectly.”

The Court of Appeals decision lacked any analysis of the
applicable insurance unfair trade practices statutes and rules, and failed to
address the Commissioner’s broad regulatory authority under | RCW
48.30.010(2). The Court of Appeals failed to recognize that RCW
48.30.150 applies to both insﬁrers and agents, or that WAC 284—30—800
applies to direc£ and indirect inducements. The Court of Appeals briefly
mentioned WAC 284-30-800, but failed to include RCW 48.30.150 or
WAC 284-30-8007 in its analysis. App. at 2, 8-14

Chicago Title did not argue, and the Court of Appeals did not hold,
that WAC 284-30-800 was invalid. Instead, the Court of Appeals ignored
the rule, and relied solely on the absence of the phrase “vicarious liability”

in the Insurance Code. App. at 8-10. The Court of Appeals provided no

7 Although WAC 284-30-800 was repealed after being codified in RCW
48.29.210, the language in the new statute prohibiting “direct or indirect” inducements
mirrors the language of WAC 284-30-800, which the Court of Appeals ignored in its
analysis.  Therefore, the Court of Appeals decision equally undermines the
Commissionet’s ability to enforce the new laws and hold a title insurer accountable for its
agent’s actions. '



authority for the proposition that a tort theofy of liability is applicable to
insurance regulation, a wholly distinct area of the law.

In addition to granting the Commissioner broad authority to
regulate unfair trade practices, the Legislature created the agent
appointment process, and statutorily defined the scope of the agency
relationship that appointment creates. RCW 48.17.160 outlines the
process an insurer must satisfy before it is permitted to all.ow anyone,
including andther company, to solicit insurance on its behalf.

The Legislature also defined the scope of the agency relationship
created by an agent’s appointment. Under the Insurance Code, an agent is
appointed for the purpose of soliciting applications for policies:

“Agent” means any person appointed by an insurer to
solicit applications for insurance on its behalf....

App. at 68 (Former RCW 48.17.010)(2007)®. RCW 48f17‘010 provides
that an app(;inted insurance agent has been given authority by the insurer
to solicit insurance policiés on the insurer’s behalf.

In the absence of a statutory definition, this Court broadly
construed the word “solicitation” in interpreting the Insurance Code.
Solicitation is not limited to direct, person-to-person communication with

the insured. Nat’l Fed. of Ret. Pers. v. Ins. Comm’r, 120 Wn.2d 101, 112,

¥ In 2009, this definition of “agent” was amended in a manner not material to
this Petition. RCW 48.17.010(16) (defining “title insurance agent™).



838. P.2d 680 (1992) (holding that mailers recommending certain
insurance policies sent by the association, without instruction or
involvement from the insurers, was solicitation of insurance). Insfead,
solicitation is broadly understood to include anything designed to tempt,
lure, invite, or excite a consumer to action. Nat'l Fed’n, 120 Wn.2d at 112
(citing Black's Law Dictionary 1564 (4th ed. 1968)).

The Court of Appeals failed to accord the proper weight to the
definition of agent found in RCW 48.17.010.° The Court of Appeals did
not consider the meaning of solicitation in the Iﬁsurance Code. As a
result, it erroneously concluded that Land Title’s “marketing” is not
“solicitation.”

Howevef, when an insurer’s statutorily appointed agent pays an
inducement in order to solicit title insurance, it is acting within the scope
of its statutory authority as an agent of the insurer. The insurer has
“indirectly” paid the inducement to sell its policies. Exercising his
judgment, the Commissioner concluded that to effectively address the
problems inducements create in the market, insurers must be held
- responsible for their illegal inducements, even thoée paild indirectly

through their agents.

? Courts give substantial deference to the Commissioner’s interpretation of
insurance statutes and rules. Premera v. Kreidler, 133 Wn. App. 23, 37, 131 P.3d 930
(2006); Regence Blue Shield v. Ins. Comm’r, 131 Wn. App. 639, 646, 128 P. 3d 640
(2006). The Court of Appeals gave no deference to the Commissioner.

10



B. The Couft Of Appeals Decision Conflicts With The Supreme

Court’s Longstanding Analysis Of The Existence And Scope

Of The Insurer And Agent Relationship

The Court of Appeals’ flawed analysis regarding the existence and
scope of an insurer and égent relationship abrogates this Court’s decision
in Day v. St. Paul Fire & Marine Ins. Co., 111 Wash. 49, 189 P. 95 (1920)‘
and conﬁicts with the analysis prescribed for the business of insurance in
Miller v. United Pacific Casualty Ins. Co., 187 Wash. 629, 636-9, 60 P.2d
714 (1936), and American Fidelity & Casualty Co. v. Backstrom, 47
Wn.2d 77, 81, 287 P.2d 124 (1955). Once an agency relationship is
established, the conduct and knowledge of an insurance agent is imputed
to the insurer if bthe conduct and knowledge are within the scope of the
agency relationship. Ellis v. Wm. Penn Life Assur. Co., 124 Wn.2d 1, 16,
18, 873 P.2d 1185 (1994); Miller, 187 Wash. af 636-39. This is true even
when the insurer claims the agent’s acts are illegal. Miller at 634. The |
quesﬁon is how to determine the existence and scope of the insurer and
agent relationship.

As this Court held in Day, the existence and scope of the insurer
and agent relatidﬁship is statutorily defined. In the insurance context, this
Court looks first at whether a person or company was appointed as an

agent in compliance with the appointment statute. Day, 111 Wash. at 51-

53. Where an agent has been appointed, as is the case with Land Title, the

11



courts will look to the statutory definition of “agent” to define the agent’s
duties and tﬁe insurer’s liabilities. Id. at 52, 53. The Commissioner’s
Final Order is consistent with this Court’s decisions, and held Chicago
Title ‘accountable for its agent’s illegal solicitation while procuring
busingss for Chicago Title.

The Court of Appeals erred when it minimized the holding in Day
as merely recognizing “a new method to determine who the law will
‘consider to be an agent,” and that Day did not address the scope of the
agency. App. at 9 (emphasis added). In Day, this Court determined that
in the Insurance Code, “the duties and powers of such insurance agents...
are defined.” Day, 111 Wash. at 52. Further, the Insurance Code “was
passed for the purpose of clearly deﬁning the insurance company's duties
and liabilities.” Id. at 54. Under Day,i appointment under the Insurance
Code conclusively determines the existence of the agent-insurer
relationship with respect to the solicitation of the business of insurance.

The Court of Appeals’ holding that “Washington’s insurance code
is silent regarding ... the scope of agency generally...” directly. conflicts
with this Court’s analysis in Miller and Backstrom. In both Miller and
Backstrom, the Court considered the definition of “agent” in the Insuranée
Code to determine the scope of an iﬁsurance agent’s authority to bind the

insurer. Miller, 187 Wash. at 636, Backstrom, 47 Wn. 2d at 81. The

12



conduct at issue here is solicitation of insurance, and RCW 48.17.010 is

clear that solicitation is the purpose of the agent’s appointment. The

statute leaves no opening to negotiate away responsibility when the insurer
solicits business through an agent.

C. The Court Of Appeals Decision Conflicts With The Supreme
Court’s Analysis Of The Common Law Of Agency In
Insurance Matters
Rather than applying the case law and statutes applicable to agency

in the context of insurance regulation, the Court of Appeals improperly

applied common law doctrines applicable to other fields of law. As a

result, the Court of Appeals decision allows Chicago Title to bypass the

consumet protection provisions imposed by statute, rule and case law, and
engage in unrestricted solicitation tactics by using an agent to improperly
induce middlemen to steer consumers to buy Chicago Title’s policies.

The common law of agency is not applicable to the question of
whether an appointed agent’s solicitation of insurance falls within the
scope of the agént’s authority, because RCW 48.17.010 cohclusively
encompasses solicitation within the scope of an  appointed agent’s
authority. However, even if the common law is applied to analyze this

question, it should not be interpreted in a manner that frustrates the

statutory agent appointment requirements and negates the public

13



protection provided by the State’s unfair and deceptive practice

regulations.

1. The Court of Appeals decision conflicts with this
Court’s decisions on the doctrine of apparent authority

An agent has apparent authority to act for a principal when the
principal makes objective manifestations of the agent’s authority fo a third
person. Ranger Ins. Co. v. Pierce County, 164 Wn.2d 545, 555, 192 P.3d
886 (2008). Here, unrebutted evidence establishes that Land Title is
Chicago Title’s Agent. App. at 77-78; see RCW 48.17.160. Through its
appointment of Land Title, Chicago Title notified the Conﬁmissioner that
Land Title was authorized to act as Chicago Title’s agent. App. at 77-78.
This was an objective manifestation to the Commissioner that this
particular agent was actiﬁg on the insurer’s behalf. Pursuant to the
appointments on file, the Commissioner relies on insurers to take
responsibility for the acts of their agents that fall within the statutorily
defined .scope of an agent’s role (e.g, solicitations on behalf of the
insurer). Nothing in the appointment statute or even the common law
allows tiﬂe insurers, in private agreements with their agents, to disclaim
their responsibility for complying with statutes and regulations restricting

unfair and deceptive solicitation of consumers.

14



The Court of Appeals’ analysis relied on inapposite court cases
that dd not involve a regulated industry with agent appointment
requirements statutorily imposed by the Legislature. The Court of
Appeals erroneously relied on Ranger, where the record contained no
evidence of any objective manifestation by the principal for the conduct
takeﬁ by the agent. Ranger, 164 Wn.2d at 555. In Ranger, which
involved the specialized and uniqu¢ business of bail bonds, there was also
-a question of the scope of the agent’s authority to apply funds from one
company to bonds issued by other companies. Id. at 556. Unlike this
case, there was no statute that clearly addressed the conduct within the
scope of the agency relationship. In the context of title iﬁsurance, any
solicitation by the agent, even improper solicitation, is by statute within
the scope of the agent’s appointment. Therefore, the inducements offered
by an agent as a means of soliciting insurance are indirectly the insurer’s

inducement payments. WAC 284-30-800(2).
| The Court of Appeals also applied its own precedent, -DLS V.
Maybin, 130 Wn. App.'94, 121 P.3d 1210 (2005), too broadly when it
concluded that the doctrine of apparent authofity applies only in the
context of a harmed, innocent third party. DLS was a tort action by the
parent of an employee at an independent McDonald’s franchise to collect

damages against the McDonald’s Corporation for harm caused to their
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child. There was no objective manifestation by McDonalds to the parents
that the independent franchisee was its agent. DLS was not an action
brought in the context of the heavily regulated insurance industry, in
which the legislature statutorily requires that agent relationships must be
formally recognized.

The Court of Appeals’ decision conflicts with precedent in the
insurance context. In Pagni v. New York Life Insurance Co, 173 Wash.
322, 23 P.2d 6 (1933), the insurer argued it was not responsible for
statements made by its long-time agent, because the agent “was governed
by his written authority issued to him by the insurer; and that, as such
agent ... had no power to waive any provision of the policy.” 173 Wash.
at 348. The Court rejected the argument, stating:

As in the case of agencies in general, an insurance

company is bound by all acts, contracts, or representations

of its agent, whether general or special, which are within

the scope of his real or apparent authority, notwithstanding

they are in violation of private instructions or limitations

upon his authority, of which the person dealing with him,

acting in good faith, has neither actual nor constructive

knowledge.

173 Wash. at 349-50 (internal quotes omitted, emphasis added).
Thus, the Court of Appeals ignored the longstanding principle that

insurers are bound by the acts of their agents, even if the agents are in

violation of the private limitations of their authority, unless the person
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with whom the agent is. dealing has actual or constructive knowledge of
the ageni's limitation of authority. Fanning v. Guardian Life Ins. Co. of |
Am., 59 Wn.2d 101, 104, 366 P.2d 207 (1961); Fletcher v. West Am. Ins.
Co., 59 Wn. App. 553, 558, 799 P.2d 740 (1990), review denied, 117
Wn.2d 1006, 815 P.2<i 265 (1991).

The Court of Appeals’ ﬂaWed analysis strips the protections
afforded to consumers, and the industry, by RCW 48.17.160 and RCW
48.17.010. It opens the door for title insurers to use secret agreements to
insulate themselves from responsibility for the illegal acts of their agents.

2. The Court of Appeals decision conflicts with a Supreme

Court’s decision holding that indirect solicitation is
encompassed by the Insurance Code

The Court of Appeals erred by concluding that Chicago Title lacks
actual authority over Land Title’s “marketing,” and that on that basis
Chicago Title has no actual authority over Land Title’s solicitation of title
insurance. Land Title is only licensed to conduct business as an agent on
behalf of authorized insurers. Once Chicago Title chose to appoint Land
Title as its agent, Land Title’s solicitation activities were automatically
imputed to it. See Backstrom, 47 Wn.2d‘ at 81-82 (agent’s transfer of an
existing policy to a different insured, was imputed to the insurer).

The Court of Appeals’ conclusion rested on a provision in Chicago

Title’s agreement with Land Title prohibiting Land Title from
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“marketing” on Chicago Title’s behalf. App. at 4, 10-12 Since Land
Title’s marketing addressed only the middlemen used to steer home-
buyers’ trust, and since Chicago Title did not directly oversee Land Title’s
ma:rkéting practices, the Court of Appeals concluded marketing to
middlemen is ﬂot solicitation of insurance. App. at 10-11. This Court has
not interpreted “solicitation” so narrowly. As discussed above, in Nat’l
‘Fed. Of Retired Persons, the Court found an indirect solicitation
nevertheless comes within the broad meaning of “solicit” as intended in
the Insurance Code. Nat’l Fed. Of Retired Pers., 120 Wn.2d at 112.
When Land Title gives tickets to sporting events to real estate ag.ents and
bankers, it cioes so only because it believes such gifts will induce the
recipients to bring business to Land Title. Because Land Title acts as an
agent of Chicago Title,- the inducements must be imputeci as attempts to
gain business for Chicago Title. Nothing in the record refutes that Land
Title was able to sell Chicago Title policies as a result of these
inducements.

Even if a controversy turns on an agent’s actual authority and the
principal’s right of control, the issue is the principal’s right to control the
agent, not whether the principal chose to exercise control. Here, it was
error for the Court of .Appeals to conclude Chicago Title had no right of

control on this record. Chicago Title’s argument fails on factual grounds
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because Chicago Title’s evidence was that it did not exercise control over

Land Title. App. at 120, 122. The evidence identified by the Court of

Appeals does not address the issue of Chicago Title’s right to control or

monitor Land Title.

RCW 48.30.150 and WAC 284-30-800 hold title insurefs
responsible for their agents’ illegal inducements. The common law cannot
| be applied to relieve an insurer of this responsibility. A private contract
between the insurer and the appointed insurance agent does not alter the
rights and responsibilities set forth in the Insurance Code, or the rules
adopted pursuant to the Insurance Code. Fanning, 59 Wn.2d at 104. If
allowed to stand, the Court of Appeals decision leaves consumers without
the protection the Legislature and Commissioner established.

D. The Court of Appeals Decision Conflicts With The
Administrative Procedure Act (APA) By Ordering
Reinstatement Of the Initial Agency Order
The final agency order in this case arose from an adjudicative

proceeding under RCW 48.04.010 and RCW 34.05.410-.476. In

reviewing a final administrative order, an appellate court can grant only
the following forms of relief on judicial review:
(a) affirm the agency action or (b) order an agency to take
action required by law, order an agency to exercise
discretion required by law, set aside agency action, enjoin

or stay the agency action, remand the matter for further
proceedings, or enter a declaratory judgment order.... The
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court shall remand to tﬁe agency for modification of agency

action, unless remand is impracticable or would cause

unnecessary delay. '

RCW 34.05.574(1). Additionaliy, the APA provides that only the agency
designated review officer is authorized to enter final orders. RCW
34.05.464(7). Only final orders are reviewable on appeal.

Here, the Court of Appeals “reinstated” the initial order of an
administrative law judge, entered under 34.05.461(1)(c). See WAC 284-
02-070(2)(c)(1). This relief is not available under RCW 34;05.574(1) or
464(7). The Court could have remanded this matter back to ageﬂcy, with
instructions to enter a final order based on the court’s decision, but it
cannot “reinstate” an initial order .

VII. CONCLUSION

The Commissioner respectfully requests this Court accept review

and affirm the agency order holding Chicago Title responsible for the

illegal inducements it made through its agent.

RESPECTFULLY SUBMITTE@B 3 (day of March, 2012.

AUTT7 &
J WILKINSON, WSBA #15503
Semtor Counsel
MARTA DELEON, WSBA #35779
Assistant Attorney General
1125 Washington Street SE
PO Box 40100
Olympia, WA 98504-0100

20



- APPENDIX



2 rm 4:9 AH40: 07

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

' CHICAGO TITLE INSURANCE CO. an No. 40752-3-11
" Authorized Insurér, -

Appellant,

V.

WASHINGTON STATE OFFICE OF THE PUBLISHED OPINION
INSURANCE COMMISSIONER, - o

Resﬁondent;

(OIC) mhng, argumg that the rulmg crroneously Imposed wcanous habﬂny on Chlcago Tltle for
the regtﬂa‘co::y '-molanons of Land Title _Insurance (Land Title) merely because Chicago Title
underwrites Land Title’s title insurance policies. We hold that the OIC did not have statitory,
inberent, or common law authority to impose vicatious iiability on Chicago Title for regulatory
Yiolations Land Title committed. We reverse the 0IC judge’s decision and feinstate the

Administrative Law Judge’s (ALJ) order granting summary judgment to Chicago Title..
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FACTS

&

I TITLE INSURANCE

Title insurance insures owners of real property against loss by encumbrance, defective.

_connection. with & ffmiddlem[;]n,” (i-e., their real estate agent, builder, banker, etc.) who' may
- exert greaf influence on the consumer’s detision. - Administrative Record (AR) at 470, 472. In
1988, Washington Stafe’s OIC adopted a-rule to protect consumers by limiting fhe gifts or

inducements that a title insurance company or its-agent could offer fo a middleman in return for

steering customers into buying title insurance from specific companies. Former, WAC 284-30-

800."
,thoagc Title provides title insurance nationally, InAeight Washington counties, Chicago

Title maintains direct operations, meaning that it researches *titlef proposes the policy,

underwrites the policy, offers escrow and closing Services, and markets all these services to

sales, maintains the title plant, performs the research for clients, determines the comunitments

! Former WAC 284-30-800 was in effect dimring the relevant period of this case, The legislature
enacted a new regulatory scheme effective in 2009, RCW 48.29.210 and WAC 284-29-210
through WAC 284-29-260. These superseding regulations still prohibit excessive inducements:

? Title search requires that fitle companies maintain or subscribe to a title plant, which collects all
documents recorded for real property in that connty and indexes them by legal description or
-address, : : ,
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| oomp'aqy contracts with the UTC to assume 11ab1lrty for title claims arising from the UTC’s
A‘polivcies in exéhange for a percentage of ﬂAlG‘ title premiums. Generally, the ;undeitwriting» title
insurance company does not receive docurments assbciated with.closing or information aboﬁt the
policy or commitment except :qu (1) the. policy number, (2) the internal file number, (3) the
effective date of .pol'icy, (4) thé type of policy, (5) the premium paid, and (6) the amount of
ligbility. UTCs mﬁy have agreem®its with several underwriting title insurance corpp@ies and
underwriting title insurance companies may have agreements with™ several UTCs. This
arrangement is beneficial to both small and larger insurancé companies because RCW
48.29,020(3) requires that title insurers maintain sufficient capital. But small insurance
companies éenerally»lack: the requiéife capital and_ the larger title insurance. companies .ére
disinclined to maintain title plants in smaller coﬁntics, which generate less business and profit, -
Chicago Title undenyﬁtes title insﬁran’cc policies for 11 :'independeﬁt UTCs in

Wa'shihgton, including Land Title of Kitsap County. In 1}99:’2, Chicago Title'and Land Title

 entered into a wrltten contract, nammg ‘Land Title as the i 1ssu1ng agent and” Chlcago Txtle ag the

principal. The “Issuing Agency Agreement” provided:

3. JIssuing Agent . . . shall have authority on behalf of Principal -td” sign,
-countersign and issue Principal’s title assurances on forms supplied and approved
By Principal and only on'real property located in the County or Counties listéd
above. ... Agent shall not be deémed or construed to be authorized to do any
other act for principal not expressly authorized herein,
4, ... lIssuing Agcnt shall» b
B Recewe and process applications for t1tle assurances

(1) In accordance with usual customary practlces and procedures
and prudent underwriting principles; and.
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(2) In full compliance Wwith ihstructions, rules and regulations of
Principal giver to Issuing Agent _

AR 21519, The agreement further spec1ﬁ§§1 that Land Title pay Chicago' Titls 12 :gcrceﬁt of the
gross preminm and “[cJomply with ai:lszfederal aﬁd state, municipal orciin:‘ances, statutes, rules and
regulations.” AR at 519. The agreément also provided, “Issuing Agent shall not . . : [ﬁ]‘sc the
neme of the Principal in any adverusmg or prmtmg other than 1o indicate the Issuing Agent isa
policy issuing agent of the Principal.” AR at 520 In.the- agreement the parties allocated losses
by designating that Chlcago Title was responsible for Ioss connected with any failure of the title
search and Land Title was respons1ble for other causes of loss.. The agreement retamed Chlcago
Title's right to examine “all accounts, books, ledgers, searches, abstracts and the records which
relate to the title insurance business.” AR at 521,

~ Land Title empld':}s sales persormnel who market its services to potential custormers in
Kitsap County.. Land Title makes no mention of Chicago Title in its marketing materials, which,
emphasize that Land Title is a local company performmg title insurance and escrow and closing
‘servicesl. Lan_ci Title and Chicago Title have no relationship réggﬂding Land Title’s c?;sérdwﬁand
closing :service, for which Land Title retains all of its fees and Teceives 28 percent of its total,
" revenue. Chicago Title does not compensate Land Title for marketing expenses:and does.not
GXCI‘GISG any control over Land Title’s marketing practices or procedures.

In 2006, the OIC published a report on violatlons of the anti-inducement regulation. The

investigation inspected 11 title.insurance companies, including Chicago Title, but not Land Title, A
Pfompﬁed by its inv'esu:gation, the OIC. issued a technicel assistance advisory to'all Wéshmgtqn. ,

title insurets and title insurance agents clarifying the regulation’s provisions and informing them
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that the law authorized the OIC to assess penalies for violations. The advisory did ot thention

UTCs or state that underwriting insurance companies would be liable for violations the UTCs
commit. | | |

+  In 2007, the OIC investigated Land Title for.violations of the anti-indﬁgeiixent regulation
and found multiple violations. The OIC did not contact Chicago Title during its investiggtibﬁ of
Land Title, After cbncludj'ng its investigation, the OIC asked Chicago Title to sign an order (15

stipulating that Land Title’s conduct violated the inducement regulation, (23 agreeing to pay a

fine of $114,500 for Land Title’s alleged viclations, (3) submitting t6 a compliance plan, which
included specific tracking and auditing provisions, and <4) declaring that Chicago Title has “the
authority to comply fully with the terms and conditions of the [qup’liance] Plan.” AR at 514
(no. 6). Chicago Title tefused to sign the order. \ |

II:: PROCEDURE

In January 2008, the QIC filed a notice of hearing, proposing disciplinary action against

Chicago Title (and not Land Title)’ for 13 alleged violations of the anti-inducement regulation.
" committed solely by Land Tifle. The notice of hearing did not allege that Chicago Title

* participated or knew of the violations but indiéated thiat Land Title acted as Chicago Title's

agent. The Office of Administrative Hearings (OAH) granted Chicago Title’s request to transfer
the matter to an ALY,

| Chicago Title and the OIC agreed to bifurcate the proceedings into two phases. In p_hasé
I, the ALT would consider only whet:her Chicago Title could be vicariously liable for Land
'Title’s acﬁons. Depending on the outcome of phase. I, in phase II the ALJ would consider

whether Land Title actually violated regulatory provisions of the insurance code. Chicago Title
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rﬁoved for summary judgment on the vicarous liability issue.* The OIC .optposed Chicago
Tiﬂé"s summary judgment motion without ﬁlmg a cf‘oss motion for summary judgment.

. The ALY granted summary judgment in favor of Chicago Title’s motion and issued a
boldface o‘m1tted) The ALJ ruled that; althdugh the msurance»code provisions of Washmgton
statutes granted the OIC “broad authonty” to take action against'a t1ﬂe insurer directly for its-
own v1olat10ns these code provisions did.not authorize imposing vicarious 11ab111ty where the
common law of agency did not support such imposition._ AR at 291-92.

The OIC hearings -unit accepted OIC’s petition for~reyie§v of the ALPs .ruling. After

hearing oral argument, thc 0IC judge, ruling de novo, derﬁed Chicago Title’s motion for

. summary judgment. Thé OIC judge ruled thét tﬁc ALY's “[ulndisputed findings of fact” were

“actually disputed” by the OIC and she deleted or revised them, AR at 122, The OIC judge aiso

deleted or revised the ALI’s conqlusio_ns. of law,_ and rejected the ALIT's reliance on ‘Z'the

principles of common law agency,” and instead. adopted the conclusior that the insurance code
deter;:uiﬁelzi the msurer/msurance égeﬁt relatioﬁ;hiﬁ. Al"tﬁéugh staﬁﬁg it was-not ﬁeceé&é}y, the -

OIC-judge added to the findings of fact that Chicago Title was vicariously. liable under a striof

~ common law analysis, including the theories of agtual authority and apparent authority. “The OIC

judge determined that the OIC can hold .Chicago Title ‘:tesponsible for Land Title’s regulatory

violations and trafisferred thé case back to the OAH for phase I of the proceedings.

% On ‘appeal, the OIC- erroneously suggests that. Chicago “Title “stipulated” to Land - Title's
regulatory violations. The parties merely reserved the question of Land Title’s regulatory
violation for phase I of the proceedings.
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Chicago Title petitioned for review and thé sui::eriorr‘{:ourt upheld the OIC judge’s final

decision. Chicago Title appeals. | |
- ANALYSIS
I. STANDARD OF REVIEW

“Ii réviewing’ia.supgr,iior cour(t’:s final order on review of a Board decision, an appellate . »
court applies the-standards of the Administrative Proced;res Act directly to the rcco;rd before fhe
.agencji, sitting in the same position as the superior courf"’ Hanesty in Envil. Analysis &
Legwlatzan (HEAL) v, Cént. Pugef Sound Growth Mgmt Hearings Bd, 96 Wn. App. 522, 526,
979 P.2d. 864 (1999) We review the 0IC judge’s legal determmamons usmg the Administrative
Procedure Act’s “error of law” standard which allows us to substitute our view of the law for
that of the OIC." Verizon. NW, Inc. v. Emp't Sec. Dep T, 164_Wn.2d 909, 915, 194 P.3d 255.
(2008); see RCW 34.05.570(3)(d). ‘ |

We review an agency’s interpretation or apphcatlon of the law de novo. HEAL, 96 Wn.
App. at 526, “We accord deference to an agency mterprctauon of the law where the agency has
spemahzei exPcrtl's‘;e “in dealmg-vmh,@ such_ 1ssues,_:_ but we are not bound by an agapcy 5
interpretation of a statute.” City of Rednond v, Cent. Puget Sound Growth Mgmt. Héarings Bd,,
136 Wn.2d 38, 46, 959 P.2d 1(‘)91',(;1998). Where we review purely & quest‘ion .of law, however,
‘we do not defer fo the agency’s interpretation. Hunter v. Univ, of Wash.; 101 Wn. App. 283,

292, 1.3, 2 P.3d 1022 (2000, review denied, 142 Wn.2d 1021 (2001).
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I, STATUTORY PROVISION OF AGENCY
A Statutes Do Net Provide V1canous Liability

The OIC argues that when read together, the insurarice code statutes establish as a matter
of law not only the existence of an agency relaﬁqnship _in thq;;"insugggqe context but also a scope

“of agency that makes the principal vicariously liable for the agent.* We disagree. |
Former 48.1'_7.,010 (1985) defiftes .ain “agent” and iaermits an agent to ""éffechlate”.
insurance conuécts, if ;aﬁthoﬁzed by the brmcipal, and to collect Rremiﬁms o those insurance
policies.’ Former RCW 48.17.160 (1994) describes the fne;ndatory procedure for appointing an

insurance agent, requiring filing with thé commissioner and paying a fee.®

# The OIC also argues that the legislature need not have expressly granted the OIC authonty to
hold insurers vicariously liable because it provided the commissioner with authority “reasonably”
implied from the provisions” of this code. Br, of Resp’t at 11; RCW 48.02.060 (1), Although.
we agree that the ‘insurance. commissioner has authority to enforce provisions of the insurance
code and to make reasonable rules and regulatlons accordmg to rulemakmg procedure, we

. ofe insurance company vicariously liable for another without a common la_w basis.

’ Former RCW 48.17.010 defined "agent” as :
“Agent” means any person appomted by an insurer to solicit apphcaﬁons for
insurgnce.on its behalf, If authorized so to do, an agent may effectuate insurance
contracts. An agent may collect premiums on insurances so applied for or
-effectuated. ‘ '

6 Former RCW 48. 17 160 provides for the appomtment of agents:

(1) Each insurer.on appointing an agent in this -state shall file written notice
thereof; with the commissioner on forms as prescribed and furnished by- the .
commissioner, and shall pay the filing fee therefor as provided in “RCW
48.14.010. The commissioner shall return the appointment of agent form to the
ihsurer for distribution to the agent. The commissioner may adopt regulations
establishing elternative appointment process for individual within licensed firms,
corporations, or sole propnetorslnps who are empowered to exercise the authority
conferred by the fitm, corporate, or sole proprietorship license.
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' Rel}_{ing on Day v, St. Paul Firé & Marine Insurance C"aﬁiﬁ’an%{, 111 Wash. 49, 53, 189 P,
95.(1920), the OIC argues that by enacting the insurance code m 1911, the legislature determined
the scope of agency for insurance transactions as a pure issue-of law. Although thé-Day cotit
noted that the l'egislature_bpasséd the insurance éode “for the purpose of clearly defining the
insurance company’s duties and liabilities” as a matter of law, the opinion recogb?’zes' only that
the insurance <.;ode esta‘b]ishéd a new migthod to determine who the law will considcr.to be an
agent. Day, 111 Wn.2d at 54. Day does not address the scope of agency established between an
insurancc'comp_any and its appointed agent. Day neither states nor implies that 'per se vicérious
li'a.bility éhould attaéh to the principal for an agent duly apﬁo‘inted under the statute.

' hab111ty specxﬁcally
The QIC also argues. that the leg1s1amre expanded the insurance code after the Day
opinion, elumnaﬁng the need for an extensive, case-by-case common law analysis to establish
vicarious liability. But case law does not support the conclusion that by deﬁnmg the term
.,;.“agen » the legislature intshded fo establxsh the scope of every relationship authonzed by Yt
RCW'48.17.010. Instead, case law supports v1canou§ liability only on a ¢ommon. law basis. Am.
 Fid & Cas. Co. v. Backstrom, 47 Wn2d77, 81, 287 P.2d 124 (1955) A(after' determining that ati’
individial.was p'r”operly ¢onsidered an agent because he conformed to the statutory definitior of
“Insurance agent,” our Supreme Court ai)plied common law agency pringiples to determine that
the ihsurénce agent’s knowledge would be imputed-to the princ;ipal), see also Miller v, United

Pac. Cas. Ins. Co., 187 Wash. 629, 638-39, 60 P.2d 714 (1936).
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No authority supports tixe OIC’s argumicnt thait the insiifance code eliminates the need for
a case-by-case common Iavs} analysis to establish vicarious liability and we reject that argumént.
B. Common Law Vicarious Liability |
: Cl:ﬁc.agoﬁTitle argues that; because it could not anci did.not control Land Title’s marketing
pra_.ctices, it cannot be viqa;jioﬁsly liable for Lanid. Title’s marketing _pracfiocs under common law.
We.agree.
| 1. Rightto pontrol
When the facts are not in dispite and not susceptible to more than one interprefaﬁon, we
'determineu\fi'caribus liability in a business relationship as a quesﬁbﬁ of law, Larner v. Torgerson,
93 Wn.2d 801, é04-05, 613 P.2d 780 (1980). We consider several factors before imposing
viearious liability, but the most cricial facfor is the riéht to control the manner, method, and
means by which ﬂle.:.-work and the desiz;ed result was fo be..accc_)mplished. Hollingbery v. Dunn,
68 Wn.2d 75, 80-81, 411 P.2d 431 (1966), When the superior business party has retained no
fight of control ovér the sﬁgordinate business paﬂ).r and thiere is no reason to infer a right of
control, we will not hold the superior business party wcanously liable for the subordinate party’s
acts. Lérfzer?' 93 Wni2d at 804-05, The signiﬁcaﬁde of the pﬁncipal’;:;ight to contrél the agent’s
operation ;)ertafhs particularlj to the “control or right of control over those' activities from -
whence the actionable negligence flowed.”” Kroshus v. Kbé@, 30 Wn. App. 258, 264,2:6;33 P24
909 (1981) (quoﬁng Jackson v. Standard Oil Co., 8 Wn. App. 83, 91, 505 P.2d 139 (1972),
review denied, 82 Wn.2d 1001 tl??B))“, review denied, 96 Wn.2d.1025 (1982). | .
The agreement between Chicago. Title and Land Title, which appointed Land Title as an

issuing agént' to potential insured persons, also precinded Land Title from marketing on Chicago
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Title’s béhé.lﬁ The QIC’s identified repulatory marketing violations' did ﬁof irivolvé the msured
person but involved the .use of marketing practices that attempt to induce realtors and other
middlemen to influence rcferrais for markeﬁng puxposés. UndiSputed tesfimony from the
president of Land Title included that?
[Chicago Title] does not play any role in or exercise any control over Land Title’s+
business operations. [Chicago Title] does not provide any advice to Land Title én
coxnphance with the Inducenient Regulation. [Chicago Title] does not have any
ifiput in, or oversight of, Land Title’s markefing practlces or procedures
AR at 499, |
Despite mamtalmng ‘chaf a- common Jaw analysis is: superflnous, the OIC alternatively
argues that Chicago Title is vicariously_iiablé for Land Title’s marketing bgcause the pertiﬁent
parties never affirmatively disclaimed haﬁng the right' to control 'Land Title but merely
- disclaimed exercising that right.” OIC’s argument relies on Kamla v. Space Needle Corp., 147
Wn2d 114, li;9-20, 52 P'.ISd 472 (2002). But Kamla does not support the OIC7S' strained
argument (that a party who fails to disclaim expressl; the right 1o .00!_2_1'61'01, thereby acts
t;ﬂfirmatiy'gly to_establish- the party’s nght to control). Additionally, the OIC misplaces ifs
reliance on Kamla because: that analysis involved direct, not vicarious, liability, which entails a
different test. |
The evidence shows that Land Title’s alle ged violations 'gf the.anti-inducement regulation

involve strictly marketing issues. The eVidence also shows that Chicago Title did not control any*

7 The OIC argues that, because the written agreement preservés Cmcago Title’s nght to 1nspeot

control Land T1ﬂe ‘But evidence that Chicago Title retained general contractual rights does not
support the OIC’s assertion that Chicago Title retained the specific rights at issue here, i.e., the
right to control Land Title’s marketing,.
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vaspec;: of Land Title’s mdiketi#gjf Becavise Land Title's alleged violations of the anti-inducement.
tegulation inv_olvé strictly marketing issues, the évidence, does not siﬂppgrt ths OIC’s alternative
argument that the OIC judge properlyfouﬁd- Chicago Title vicariously liablc under a strict
.common law agency analysis. See Stephens v. Ommni Ins. Co., 138 Wn. App. 151 183,159 P.34:
10 (2007) aff'd, 166 Wn.2d 27 204 P.3d 885 (2009).
2, Doct:qne of apparent authority A .

' The OIC argues that: the OIC judge properly found Chicago Title vicariously liable under
_the theory of apparent authofityg bécause Chicago Title’s oompliénce with the insurance code’s’
brocedure to appoint an a'gcnt”objectively manifested thafLand Title acted. on its behalf, We
disagree, o

“An agent has apparent autbority to act for a lﬁﬁnqiéal oﬁ[y when the principal makes
objective manifestations of the agent’s authority ‘to a third ﬁers(on.’” Ranger-Ins..Co. v, Pierce
County, 164 Wn.2d 545, 555, 192 P.3d 886-(2008) (quoting Kz‘nglv. Riveland, 125 Wn.2d 500,
507, 886 P.2d 160 (19:‘94)).. The apparent authority doctrine protects third parties who Justifiably
" rely upén the belief that another is the principal’s égcﬁi. D.LS. . :'Maybin{ 130 W App. 94, 98,
121 B,3d 1210 (21005), The doétn'né has three-basic requirements: v(l'j:_'l“.he.putgﬁvc principal’s
actiéns must lead a reasonable third party to conclude that the 'afbtors.ar&employees or agents; (2)

the innocent third party must believe they are agents; and (3) the third party must.rely on that

b

¥ The QIC also argues that, because Chicago Title did not address apparent authority in ifs
opening briéf, it conceded that argument. But iri its opening brief, Chicago Title assigned error *
- to the OIC judge’s findings of fact and conclusions of law, asserting the doctrine of apparent
authority, and in its reply brief, Chicago Tifle responded fully to the OIC’s apparent authority
argument, Thus, Chicago Title has not conceded this argument, RAP 10.3(c); Spokane v. White,
102 Wn, App. 955, 963, 10 P.3d 1095 (2000), Feview dented, 143 Wn.2d 1011 (2001)
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mistaken belief to its detriment. D.L.S., 130 Wr;._,App. at 98, The innocent third paﬁy’s

" subjective belief fnust be qBjecﬁvel_y rea_.sonable based on the pIiJ.:lCipal’S‘S‘peCiﬁ‘c objective
manifestatioﬁ. Ranger Ins, Co., 164 Wn.2d at 555 (power.of atfoqu to post bonds on behalf of |
principal do_e‘é‘ not constitute an objective manifestation of authority to redirect funds).

The apparent éuthority*doctﬁne is inapplicable here becauée; that doctrine’s purpose is to-
ﬁrovide jﬁdicial recourse for innocent ‘chirci pafties whose reliance has harmed them, which
circumstance is not present herd: See D.L.S., 130 Wn. Appa. alt 9.§: Additionally, the OIC’s
apparent authority- a:cgument depends on its statutory authonty argument and does not constitute

| a. strict common law analysis. Finally, Chicago Title’s filing of the requlred OIC form and
paying the required OIC fée to make Land Title its issuing agent does not constitute a specific
objective manifestation that it authorized Land Title to violate the anti-inducement régUlatioﬁ.
See Ranger Ins. Co:, 164 Wn.2d at 555. “

The QIC does fiot show a basis vipon which to impose vicarious liability, neither on the

doctrines of actual authority rior apparent awthority. Neither does the law support the OIC’s

appointment of an insurance agent, eliminates the need for a case—byﬁcase common, law analysm
Fiﬁally, the, OIC fails to explain why Lénd Title should not be solely accountable for its own

alleged violations of anti-inducement regulations.” We hald that the OIC has neither statutory

? The OIC implies thaf; unless we hold title insurance underwriters vicariously liable for their
UTCs, insurance code violations will go unregulated. We note; however, that nothing in this
opinion prevents the QOIC from holding the UTCs solely responsible for complying with anti-
inducement regulations. :

13
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 authority to impose vicarious liebility on Chicago Title for Land Title’s marketing nor does it
show that vicarious liabilify is proper under the common law.!®

We reverseithe OIC judge’s decision and teinstate the ALY’s order granting summary

judgment to Chicago T}ﬂc
Johanson, 3.
We coneur: ‘ ° an i O
| Hunt)PJ
l/d/hLDr/w/n ,
Van Deren?{/

1 Because we hold that the OIC neither has statutory authority to impose vi¢arious liability nor

“ shows that vicarious liability is proper under the common law, we do not reach Chicago Title’s -
alternative argument that the OIC judge exceeded its delegated legislative authority and
effectively promulgated a de facto regulation,

14
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penalties opon Chicago Title Iﬁsﬁrance'Company (Chiqago) for seventeen alleged violations.
committed by Land Title Conipany of Kitsap County, Inc (Land Title). In tHe Notice of Heaﬁng;;

and. Amended Notice of Hearing, the OIC asserts that Chlcago through its duly appomted title

* ‘insurance agent, Land Title, v1olated WAC 284-30-800, the Illegal Inducement Regulaﬁom and,

for these violations the OIC seeks to impose a fine of $155,000 against Chlcago pursuant' to
RCW 48.05.185,

On Februa.ry 29,2008, this watter was referred to thie” Office of Adniinistrative Hearings
(OAH) and the: admivistrative hearmg was held before’ Administrative Law Judge Cindy L.
Burdne (ALT), with the OIC’s instructions to hear the case and enter, Initial or Recommended
Findings of Facts, Initial Conclusions. of Law and hitial Order. During the course of that
proceeding, the ALY entered a First Pre-Hearing Order, and later an Amended First Pre-Hearing
.. Order, bifurcating the issues in this gaée: Phase I involves the prélimz’nm:y issue of the legal
| res?oﬁﬁibiliwzof [Chicago) for the actions of Land Title being determined first. Depending on

the outcome of Phase I, the ALJ proposes to hear arpument on, and enfer an Iuitial or

Recommended Order relative to, Phase II, which is the issue of whether the expenditures of the
Kitsap County cormpany [Land Title] violate the law. In accordance with this plan, on October
30, 2008 the ALY entered Ynitial Findings of Facts, Initial Concluswns of Law and Initial Order

Granhng Summary Judgment (Tmitial Order) in, Phage ], recommendmg that the undersigned,

enter Final Findings of Facts, Final Conclusions of Law and Final Order (Final Order) ruling that
Chlcago is not liable for the illegal acts of Land Title in violating the Inducement Regulation and
statute, (It.is moted that in Initial Finding of Fact No: 2, tha ALJ states that for purposes of this
Motion [for Summary Judgment] only, it-is stipulated that Land Title did. commit the alleged
violations of the Illegal Inducement Regulation.)

On, November 10, 2008, the. enm*e ‘hearing file wag-transferred to the undersigned Review
Judge for review and entry of a Final Order-in Phase T, which, as above, the' AL in her First Pre-
Hearing Order, states whether Chicago is legally respgﬁsible Jor the actions of Land Title ..

“this matter. Therefore the Fmal Findings of Facts, Fmal Conclusions of Law and Final Order -

herein relate only to the aforereferenced Phase I.
| On November 18, 2008, pursuant to established procedure Wendy Galloway, Paralegal

to the undersigned; wrote a letter to all parties cutlining the procedure for review and indicated -

e

. Final Findings of Fact, Conclusions of Law & Order
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that the undersigned requested presemtation of oral argument from the patties for her
 consideration prior to enfry of a Final Order in Phase I. . o
On Novermber 15, 2008, the OIC filed the OIC’s Brief in Support of Review of Initial
Qrder and Declaration of Alaﬁ Michael Singer with thé undersigned. Further, during that fime 1)
Chicago reqnested, and was granted by the updéfﬁiguqd, permission to file its Reply to the OI€'s
Brief in Support of Review of Tnitial Order ol or before December 10, 2008; aﬁd 2) Chicage
requested, and was granted By thé undersigned, permission to file said brief by e-mail. On
' Degember 10, 2008, Chicago filed its Responss to OIC’s Brief In Support of Review of Initial
Order, On December 10, 2008, Chicago also filed its Limited Motion to Stuike Declaration of
Alari Michael Singer. On January 22, 2009; thie undersigned heard and granted Chicago’s
Limited Motion to. Strike the November 19, 2008 Declaration of Alan Michael Singer (not the
Declaration of Alan Michael Sinéer executed and filed on, "S"éptem'ber 04, 2008), ruling that the
stafements of ‘Alan Michael Singer therein would be considered bnly as argument in support of
fhe OICYs Petition. for Review of Initial Order and not as evidénc.e. Finally; on February 5;:2009,
the parties presented oral argument on review of the ALI’s Initial Order in person before the:
undersigned. |

NATURE OF PROCEEDING

In her Initial Order Granting Summary Judgment entered October 30, 2008, the ALJ
 stated the issue as being Whether Jiespondeng [Chjcago] is entitled to summary judgment on, tke
Vissue of its liability for the.regulatory violations committed by ‘its issuing agent, Land Title
material fact exists and, as a matter of law, Respondent is entitled to judgment'in its fcwor? Tn
her Initial Conclusions of Law, the ALY recommends. that the uilders_igned Review T u;ige etiter,
among others, & Final Conclusion of Law that no genuine issue of material fact exists as to the
relatz‘;mhip between [Chicago] and [Land Title]® and the actions of the parties within that
relationship.. Based on the findings and legal analysis above, the iilegal acts of [Land Title]
cannot be imputéd to [Chicago],lancf that Summary Judgment is granted to [Chicago] on the
issue of imputed liability for the illegal acts of [Land-Title] in violating the indicement statute
': - and regulation. The ALJ ﬁmﬁel_{;ecqmmends'thé undetsigned Review Judge enter a Firial Order
that [Chicago’s] Motion for Summary Judgment.is GRANITED on the issue [of] whether it can be

Final Pindings of Fact, Conclusions of Law & Order

- on Motion for Sunmmary Jodgment Page 3 of 50-
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‘held vicariously' liable for . the zllegal acts of ﬂze underwntten title. company [Land Title] with
whom it contracis. A
REVIEW JUDGE’S CONSTDERATION

1. Review. Thismatter has properly come before the undersigned Review: Judge to review
the Ixﬁtial Order'entered by the ALY on Ostober 30, 2008, with the parties submitting biefs and
presenting oral argument on review. In the OIC's Briefin Suppoﬁ of Review of Tnitial Order, p.
4, thie. QIC contended, and at the outset of this oral argument Chicago .agreed, that review of the
Initial Order by the undersigned Review Judge is de Tiovo.

2. Record of Proceeding. The record of this p_roceeding, including the entite hearing file

and 4 recording .of the proceeding before the ALJ, was presented to the undersigned Review
Judge for her teview and enfry of Final Findings of Facts, Final Conclusions of Law and Final’
Order. | |

3, The Insurance Commissionér-’s Petition for Review, Tn addition to the automatic review
which is required to be given to all Initial Orders éntercd relative to appeéls of OIC actions, in
the proceeding herein on November 19, 2008, the OIC filed its OIC’s Brief in Support of Review
of Initial Order and its Deglaration of Alan Michael Singef in Support of Petition for Review of
Initial Order with the undersigned and on December 10, 2008, Chicago filed its Chicago Title
Insurance Compa.ny’s Responsé to 'OIC’s Biief in Support of Review of Initial Order.” On
Febrnary 5, 2009, at the request of the undermgued, the parties presented oral argument in person
to the’ undermgne&

contemplates that the ATJ’s staterment of .thc lss_u‘_é may be a finding of fact and argués that as
such'it 1s not based on the evidence, and that it misapprehends the issue presented and is in ertor.
First, the ALY’s statement is not presented as a finding of fact, but as a statemeﬁt of the issue,
providing the framework for the Initial Findings of Fact and Initial. Conclusions of Law, as
follows: '

Whether [Chicago] is entitled to summary judgment on the issue of its liability for the
regulatory violations committed by s issuing agent, Land Title Company, under
WAC 284-30-800 and/or RCW 48.30.15 0, because no genuine issue of material fact
exists and, as a matter of law, [Chicago] is enittled to judgment in its favor?

Fingl Findings of Fact, Conclusions of Law & Order
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. Second, while not particularly inaccurate, the statement of the issue could be more
concise. Therefore Issue Presented: in the Initial Order is replaced by the following:

Can: the Insurance Commissioner hold Chicag'o Title Insurance Company responsible for

the ilegal acts of Land Title Tusurance Company of Kitsap County, Inc. in violating
WAC 284-30-800, the Tllegal Inducement Regulation? ’

5. Revision of Initial Order on Review: Undisputed Findings of Fact in Initial Order:

.. the ALY’s Initial Order Granting Summyry Tadgment, thio ALY titles all of her findings of fact as
' Undisputed Findings of Fact. While it s uot entirely clea what is meant by this title, normally
“undisputed findings of fact” are facts the verity of which no party disputes. However, in this
Initial Order, many of the facts-that are labeled by the ALY as Undisputed Findings of Fact are
actually dmputed by the OIC it this proceedmg, 2 summarized in the OIC’s Brief in Support of

Review of Initial Order and Declaration of Alan-Michael Singer. in Support of Petition for

Review of Initial Order executed and filed November 19, 2008. For this reason, the undersigned
replaces the title Undisputed Findings of Fact with: Initial Findings of Fact, to clarify that while
 the faots at'issue may h;veA been disputed by the parties, the ALJ determnined, by the weight of
the evidence, the facts to be as stated in each of her Initial Findings of Fact,

Comment on Review: Admlssmn of Ewdence in Hearin, bafore ALY It appears that

the evidence presented by the OIC and Chicago Wwas not actually admitted as evidence by the
ALJ dunng the progeeding before the” ALJ, and no Exhibit List wag created during that

proceeding; For this reason, because the undersigned has determined that the evidence presented

‘would have been admitted if that process-had been, followed (see possible exceptions discussed
nnmed1ately below), in the below Final Fmdmgs of Faots, the undsrs1gned has identified the
evidentiary documents by their names iristead of by their exhibit nunabers as is customarily. done,

Most s1gmﬁcant1y,. this cwdcnce.mcludes the original and amended Notices of Hearing issued by

thé OIC; Chicago’s Demand for Hearing; the ALP’s Order and: Amended Order on First Pre-
Hearing Conference, and other preliminary documents; Declaration of D. Gene Kennedy in
" Support of Chicago Title Insurance Company’s Motion for' Summary Judgment RE: Agency
Liability; Declaration. of Don Randolph in Support of Chicag‘o Title Insurance Company?s
Motion for Summary Judgment Re: Agency Liability with Ex. A, which is the “Issuing Agcncy
: Agraemeﬁ » executed by Chicago and Land Title; D@claraﬁdn of Madeline Barewald in Support

of Chicago Title Tnsurance Company’s Motion for Summary Judgment Re: Agency Liability;

*

Fingl Findinés of Fact, Conclusions of Law & Order
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Declaration of Brad London, in Support of Chicagd Title Insurance’ Company’s Motion for
Summary Judgment RE: Agency Liability; Declaration of Alan M. Singer executed September
. 24, 2008 with attached Exﬁibits A fﬁrough P (desig"nated hereafter as Decl; of Singer; not to be&"

Order executed and filed on November 19, 2008); and Declaration-of Carol Sureau, _

On March 5, 2009, the OIC filed a Motion RE: Necessity to Bring a “Motion to Strike.”
In this Motion to Strike, the OIC advised that ‘it had objected to admission of certain pieces of |
evidence during the hearing befére the ALJ, that the ALJ had never ruled on the OIC’s objection™
and that the ALJ had i}nproperly considered this evidence. In its Motion to Strike, the OIC
further argued that it was not also.required.to bring a motion to strike thls evidence before the -
AL or thereafter: On. March 16, 2009, Chicago filed Chicago Title Insurance Conipany’s
Response to OIC’s Motion RE: Necessify to Bring a Moﬁon to Sm"ke, asserting generally that it
was not raising this argument, that the brieﬁng on. the Petifion for-Review was closed and
therefore the necessity of filing 4 motion to strike is not-an issue before the undersigned:: The
undersigned ddvises that while indeed in order for a party t6 have obféctions to..evidence
presented at hearing considered by the presiding officer it is generally not also necessary under
Titie 34 RCW o im’ng a motioz;:to: strike this evidence, the brieﬁ‘ng on review of this case is, as
Chicégo argues, closed. Additionally, as Chicago states, Chicago is not. making the argument
that such a motion to strke is required, The parties are advised that those pieces of evidence
upon, which-the OIC objected duting hearing and:identified in its OIC’s Petition for Review are
noted and are dealt with in this Final Order if they have been considered by the under51gned to
be of any ev1denmary significance to the review hetein.,
7. The under31gued has'reviewdd each Initial Finding of Fact against the evidence presented
at heating before the ALY and hes set forth the Final Findings of Fact based upon the evidence
presented during hearing before the ALJ, addi*essing each of the ALJ’s Jnitial Findings of Faci
number by number. Likewise, the label Conclusions of Law in the Initial Order is substituted
with Initial Conclusions of Law, and the undersigned has teviewed each Initial Conclusion of
Law based tipon the Final Findings of Fact and legal authority ergued by the parties, addressing
each of the ALIs Initial Conclusions of Law number by mumber, While the undersigned

recognizes that this rnethod results in a less than easy-to-read Final-Order, it is understood that
this is a more comprehensive method of review in that the reader is assured that each Initial

Final Fmdmgs of Fact, Conclusions of Law & Qrdér
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Finding of Fact and Initial Conclusion of Law is specifically considéred and; if changed, the

reason for such changes are set forth. Further, this Final Order is even less easy-to-read, as many-.
. of the-Initial Findings of Fact. and Tnitial Conclusions of Law are redundant and therefore, the -
Final Order contains a plethora of redundant Final .FindAings'of Fact .and?Fir_;al Conclusions of .

Law.

As above; the undersigned éreoognizes that this number-by-number review is often

gonsidered to be the more comprehensive means of displaying review as it indicates specific -

analysis of each Initial Finding and Tnitial Conclision i addition to §étting: forth thé Final

Findings of Facts. and Final Conclusions of Law. For this reason, and alsé’ because of the

complexity ahd importance of the issue herein, the undersigned has followed this number-by-

number format, However, should the parties agree to request an easier-to-read 'format, -the
undersigried 1s willing to enter Final Findings ‘of Facts, Finel Conclusions of Lay and Final
Order whick would certainly bé consistent with the Final Fiﬁdings, Finél“Conéluﬁons and Final
Order herein, but would simply eliminate recitation of ‘the Initial Findings and Initial

Conclusions — and their substantial redundancy — and would eliminate the undersigned’s .

analyses of gach. Said easier-to-resid Final Order would not replace the document herein, and the
document herein would be the subject of any appeal which might ensue, but would be attached
“hereto simply for ease of reference. | :

8. .The wndersigned Review Judge has reviewed the entire hearing file, including all
docuthents and exhibits filed theréiu, the recording of tlie proceeding; the OIC’s Briefin Support
of Review of Initial Order and Declaration of Alan Michael Singer in Support of Peﬁtibn for
Review of Initial Order assigning error to the irﬁﬁal Findings of Fact, Initial Conclusions of Law
' and Tnitial Order, Chicago’s response to OIC’s Brief in Support of Review of Intial Order
Supporting the Initial Findings of Fact, Initial Conclusions of Law and. Initial Order and the oral

argurnents of the parties on review.

FINDINGS OF FACTS |

Having’ éonsidered the evidence and argumentis preéented at the hearing before the ALJ,

the documents on file herein, the Initial Pindings of Fact; Initial Conclusions of Law and Initial
Order, the subsequent briefs filed by both parties on review and the oral argument presented by
both parties on review before the undersigned, the undersigned duly appointe&' Reviewzlu_d:fge

Final Findings of Fact, Conclugions of Law & Order -
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makes the following Final Findings of Fact, first quoting the ALJ's Initial Findingg of Fact:

number by number, and then. revising the ALT’s Tnitial Findings of Fact number by number as
appropnate ' . ' : w

| 1. The Office of the Insurance C'ommz.s‘szoner (OICD alleges that the Respondent Chzcago‘

Title Insurance Company (Chicago) is liable for violaiions of the inducemem regulation, WAC

284-30-800, committed by Land Title Insurance Corpany (Land Title) with whom Chicago has

by lcrw to zmderwrzte the mle insurance polzczes zssu"ea’ by Land Title. (Decl. Alan Singer, and
Exhibits) Respondent Chicago is a Missouri Corporation and Land Tite is a Washington
Corporation (Decl. of Brad London) Ckzcago is paid a percentage of the total fee charged by
Lond Title for each title  policy Chicago unde;wrzz‘es
* First senteiie; This Initial Finding is.an incorrect statement of the OIC’s allegation. The
OIC tas never included the fact that Chicago has afi:“Tssuing Agency” contract withi Lan‘d
Title at all in its enforccment action, which was issued in the Notice of Hearing format
'Notice of Hearing; Amended Notme of Hearing.] In fact, as early as the filing of ifs
Opposition to Chicago’s Motion for Smnma;ry Judgment before the ALJ, the OIC has
asserted that he fact that Chicago has an “Tssuing Agency Agreement” with Land Title is
.irrelevant. [OIC’s Opposition to Chicago’s Motion for Surmomary Judgment, pgs’ 27 and
thrloughout; Transcript of oral.argument on Cmbagg;?s Motion for Summary Judgment before
ALJ, ]_'18'16] Therefdre to correct the statement of the ac’cual allegation that the QIC is

The Office of the Insurance Comimissionet ( OIC) alleges that the Respondent, Chicago Title

Insurance Company {Chicago), vio lated WAC 284-30-800, by and through the acts of its
agent; Land Title Company of Kltsan County, Inc . (Land Title), which Chicago had legally

» Second and third senfences: .Adopt statements, but clarify and supplement by replacing’
with: Chicago is a domestic Missour title insurance corporation whiéh has been guthorized
by the OIC since 1977 as a title insurer to underwrite and sell title Insurance in Washin fon
and elsewhere. [:Ex. A to Decl. of Singer; Decl. of London.] Land Title is a Washington v |

Final Findings of Fact, Conclusions of Law & Order
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corporation, incorporated in 1967, -which is licensed by the.OIC as a title insurance agent as
defined in RCW 48.17.010. [Exs: A, B to Decl. of Singer; Deol. of Kennedy.] Since March

5, 1993, Chicago, as an insurer: has filed an Appointment with the OIC as requited by RCW
48.17.160, on forms prescribéd by the OIC, and paid the proper Appointment fee therefore,

| formally appointing Land Title fo act 4 a title insurance agentto act on Chicago’s behalf in

Mason. Kitsap, Clallum and Jefferson counties (although Land Title is not undertaking these

48, 17 160 Land Title has at all timies pertinent hereto had the authority to solicit, specifically

lications for Chicago’s titls i msurance without the re virement of

. any further aﬂhonty needed from the agpomtmg insurer, Further, as specifically allowed
ynder RCW 48,17.010 and 48.17.160, Chicago may anthorize Land Tltle to-act on Chicago’s

applied for or effectuated (on forms prescribed by Chicago and using rates prescribed by

Chicago_as required by the OIC). In fact, since May 1, 1992, Chicago has additionally

authon’zcd Land Title to effectuate Chicago title insurance policies on Chicago’s behalf and,

“Tesuing Agency Agreement” entered into between Chma,qo and Land Tltle Mav 1, 1992 and
included as Ex. A to Decl. of Randolph.] At all times ertinent hefeto; Latid Title was not

on its behalf in thesé countieés. If Land Title weré not appointed to represent Chicago in

these counties, Land Title would have no title insurance to market or sell fo consumers..

Furthér, because Chicago does not operate diregtly in these counties, the only way Chicago

insursnee premimms, pays 12% of the gross premium for each title policy effectuated to
Chicago and retains the balanve: for itself, [Deol.” of Randolph: “Tssuing. Agency

Asteerient.”]_Approximately 28% of Land Title's total revenne comes from escrow sérvices.

Final Findings of Fact, Conclusions of Law & Order
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[Decl. of Kermedy at 5; Initial Finding 251; all the rest of its revenue —~ 72% ~ ¢omes fromi

- selling Chicago’s title insurance policies.
2% Land Title is a title and escrow company that doe.s' business in at least two Washington

counties, Mason and Kitsap. It is not a party to this dction. Rather, for Land Title’s violations
of the above-cited regulation fimiting inducements, the OIC seeks to impo&é Sines of $155,000 on
Chicago, based on the ’Yssuiﬁg Agent” [sic] contract; the relationship between the two
companies, and the broad enforcement and regulatory authority of the OIC. For thel purposes of
this motion. only, it is ‘Sn:pulared that Land Tifle did commit the alleged violations of the
inducement regulation.

.  First and second sentences: Correot and cIan_'fy. Replace withis As found ghove, Land

' Title is licensed by the .QIC as 2 fitle insuranée agent, Land Title also conducts escrow

services, which are not considered part of its business as an insurance:agent, While not

| relevant, Land Title 1s not a party to this action.

¢ Third senterice: 'This 1 an fncortéct statement of thie basis for the OIC’§ disciplinary
action agams‘t Chlcago. as above under “Tssue Presented,” the fact of the “Issuing Agency
Agreement? is not a basis for the OIC’s action against Chicago and it has never even been
mentioned in the OIC's enfbrcement aoticn. (The agreement referred io is not cntitled
referred, to as such) [No’mce of Hedring and Am$nded Notlce of Haanng.ﬂ]ﬁ Indeed
consistently throughout its briefing and oral argument before the ALT and in its briefing and
oral argument before the undersigned on review, the OIC argues that the existence of the
“Tssuing Agency Agreement” is irrelevant to the issus herein. Replace with: The QIC seeks
to impose fines against Chicago, based upon the illegal acts of its a}p_p‘ ointed agent, Land Title
acting on Chicago’s behalfin soliciting Chicago’s title insurance.
* Fourth sentence: Adopt. » ,
3. The stipulated violations of the indiicement law by Land Title malude ‘wining and
dining”’ of real estate agents, builders, and mortgage lenders with meals golf tournaments,
advertising for one real estate agent, purchases at a Board of Realtors avction; and professional
Jfootball championship game tickets, in amounts over the $25.00 Limit allowed by WAC 284-30-
" 800. [Amended Notice of Hearing.]

¥
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4,

o Adopt, but ch'.ange'inducement faw to more properly identify the relevant rule as WAC

284-30-800, the Illegal Inducement Regulation, and add semtence: Because the Hlegal

Inducement Regulation provides limitations on title insurers and theii agents on giving thines

of value'in excess of $25.00 to producers of title business, such as the above-referenced 1841

estate agents and othiers who are in a position to direct the purchase of tifle insurance to

" cerfaln titletirisurers ovér others, the act of either title iristirers or their agents giving such

inducements to such producers is clearly a form of solicitation for the purchase of title

insurance.

Land Title is known as an “underwrittei title company,” or "“UTC." Land Title cannot

issue title insurance policies on its own, Without é,n underwriter like Chicago, who has the legal

authority in Washington to underwrite the:palici{és"; as granted by the OIC. Chicago is required

by law to “appoint” any UTC whose title policies it writes,.and Land Title has been properly
appointed by Chicago with the OIC for that purpose. (Decl. Singer and Exhibit F.)

* . First sentence; Randolph declares that Land Title is an independent tifle company kiown

in title insurance literature as “independent agents” or “underwritten title companies”

(“UTCs”). [Decl. of Randolph.] While the identity of “UTCs” might be designations

. developed in title literatures, “UTCs” are not designations recognized in the Insurance Code,

ﬁ:om a title insurance agent which is élso called a. “UTC " Otherwise stated, the label, of

appomtmg insuret, Chicago, with all the rights and responsibilities of an insurance agent
under the Tnsurance Code and regulatmns ‘Therefore the fact.that Land Title may also hold-a

- and: are certainly nottdesignations.whi_ch would somehow differentiaté a title insurance agent

title industry demgnauon of “UTC” is imelevant fo the issue herein. Replace with: Land”

Tltle is licensed as a, title insurance agent by the OIC, and is formally appointed by Chicapo
to solicit fqu“g]}iggﬁo’s title poli‘cies on’Chicago’s behalf, Althoigh title insurance literature

remains the same.
« Second sentence: Land Title cannot and does not “issue” a title i insurance pohcy in any

case, with or without an under\mter like Chicago, Tt ] is Chicago, as the i insurer; which issues

Final Fmdmgs of Fact, Conclusions of Law & Order -
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(its o‘wﬁ Chicago title insirance policies in every situation; Chicago may ¢hoose to appoint a
 title insurance agenf to- act-on its behalf; but it is never Land Title, the agent, which “issues”
the policy. Correct sentence by replacing with: In those counties where it wishes to sell
Chicago title policies, Chicago may appoint a fitle insurance agent, such as Land Title, to act
‘on Chicago’s behalf to_solicit for itself directly and/or to solicit anid Aeﬂ‘éémafc issuance of
Chicago title pol'iéies. However, it is Chicago, as the insurer, which is the entity authorized
by the OIC to write and issue Chicago title

3

cies and-to serve as the underwriter of those:
title policies. \

« Third sentence: Statement not supported by the ev1dence Chicago does not “write” Land
Title’s title policies;” Chicago “Wirites” Chicago’s. title policies, . Land Title works on. -
Chicago’s behalf to simply effectuate, i.e. help, Chicage in the solicitation forand sales of
Chicago titl&zpoliéies which aré’ underwritten by, Chicago. Also, Land Title has not been
appointed by Chioago‘ “with the OIC for that purpose.” Replace with: Chibago, as an insurer,

is required by law to légall oint any entity which it authetizes to act on itg behalf, This

requires that Chicago file a formal Appointment form with the OIC; formally appointing
Lend Title, an insurance agent. to act as a title jnsurance agent representing Chicago.

Chicago complied with this requirement beginning on March 5, 1993 and continning during
o]l pertinent tim 1o inning chry . [Bxs. A-P to Decl, of Singer, ._ Under thc

Insurance Code, aqents whmh are legally appointed by insurers may solicit annhcatmns for

insurance on Ithe insurer’s behalf and, if authorized s0 to do, the appointed agent may

effectuate insurance. contracts. Agents may also collect premiums on insurances so applied

for of effectuated. As found above, in the case of Chicago’s eppointment of Land Title as an

ihshrance agent. in addition to having the right to solicit applications for insurance on
Chicago’s behalf solely by virtue of its appointment, Land ‘Title has also since 1993 been:
authotized by Chicago, as provided for under the Insurance Code, to effectyate Chicago’s.

title 'oohows [Decl, of Randolph: “Issumg Agency Agreement”] and to collect premiums for

C-hiéago and premium rates as prescribed by Chicago). (Tssuing Agency Agreement.)

5. Chicago’ also conducts its own insurancé and escrow business in eight Washington
counties, and maintains of subscribes to title plants in these counties as regquired by law, In

these geographic arews, Chicago has lis own employees and ogents, and maintains its own

Final Fiﬁdings of Fact, Conclusions of Law & Order’
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bra"nck offices. In the counties where it does direct business, Chicago conducts marketing to'sell .

its servzce.s'

e Adopt, but add gitation to eyidence: (Decl. of Randolph; Decl. of London.y

6. Chicago corducts no morketing activities in Kitsap and Muason counties, however.,

Chicago relies entirely on the efforts of Land Title to market the tiile insurance policies in these -

geographic areas.(Dec. London) Land Title is the only title company appointed by Chicago to
sell its title iﬂsufance polfcies in' Kitsap, Mason, Clallam, and Jefferson Counties. (Decl. Singer,
Ex. E) However, Land Title operates and has offices only in Kitsap and Mason counties. (Decl.
Kennedsy) |

o Either unoclear or incorrect statement and if read one way then not supported'-byz the:
‘evidence. To clarify/correct, replace with: Chicago conducts no direct marketing activities in-
Kitsap, Mason, Claltam and Jefferson counties. (Decl, of London.) Chicago relies solely on.

the efforts of Tand Title.
insurance agent, to act, on behalf of Chicago, to solicit for and effectuate Chicago title
policies in these counties and to collect Chicago’s established premiums for these title
policies (altﬁougt_r Land Title does not actually operate in Clallam and Jefferson counties).

x. B to Decl, of Singer.
7. A minority share of Land Title stock (45%) Is owned by Security Union Title Insurance

Company (Security Union), which is a subsidiary of Chicago Title and . Trust Company (CT

Jrust), CT Trust'is a subsidiary of Fidelity National Title Group, Inc., which is, in twrn, a -

subsidiary of Fidelity National Financial, Inc. Chicago is also a subsidiary of CT Trust, Thus,
Land Title and Chicago are each subsidiaries of or partly owned by separate companies who
share the same parent company, Fidelity National Financia‘l:{; Inc. [Ex. 5, Decl. of Barewald.].

e Adopt; although relevancy is questionable. A | :
8. Between 33 and 44% of the board members of Land Title, since 2002, work or have
worked for the shared parent’ comptny, Fidelity National Financial, Inc,- or ong of its

subsidiarz’es [Bx. 8, Decl. of Sz’nger, Ex. D E] Other than the shared parent company identity,

.. Flrst sentence: Adopt, although relevancy is questionable.

« Second sentence:; Delete, Inspfﬁcién"c evidence presented to support this finding.

Final ~Findings of Fact, Conclusions of Law & Order ,
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9. In Washington, there are a nuinber of UTC's [si6] or “independent title companies” that

provide tztle insurance, typicalb; in counties where national ccompanies do not sell this directly.

(Decl. Randolph) Chicago contracts with eleven UTC's [sic] in Washington state, to underwrite

 the risk that the title search was not dotie properly by the UTC, and hence, Chicago assumes

Liability to the ultimate consumer for 'any loss caused by the bad title search. The UTC's [sic]

#volved own or subscribe to a title plant in the counties where they operate, by law..
o First sentence; Not supported by ths evidence: “UTCs” do not “provida title insurance,”
“UTCs” are & designation. found in, title literature which has been. applied to some title
insurance agents. These title insurance agents, llke Land Title, heip their appointing’insurers
" 1o provide that insurer’s title msurance by, acting on the insurer’s bchalﬁ soliciting ‘and
effectuating the appointing insurer’s title insurance. This sentence abpears to recognize
“UTCs” as something different than title iilsurauce agents. Land Title is a title insurance
agent under the Itsutance Code, and as sich, its actions in solicitation dnd effectuation of
insurance policies on behalf of its insurer, Chicago, are governed by the surance Code;
whether, €hicago: or Land Title chodie to call Land Title a “UTC” or any other name,
Replace with: In Washington, there are a number of title insurance agents which also are
called in title insurance literature, “UTCs” these “UTCs.” such as Land Title, are title
inféurance agents dppointed by a title insurer(s), such ag Chicago, to solicit for and efféctuate
title insuraﬁée poﬁﬁies issued and underwritten by the title insurer, mainly in counties-where
" national title insurers.do not solicit and effectuate their title n'éliciesvdjrectlv. [Decl, of

;Randblph; Bxs, A-P of Decl.ﬂ_of’Singer.I

"« Second sentence: Unclear, UTCs do not “underwrite the risk that the title seatch was not -

d6né properly by the UTC.” If duly appointed as instiratics, agéfits, they aré authérized by
the OIC only to solicit for and in the Chicago/Land Title situation effectuate and collect
premiums for, the insurer’s title insurance. In addition, in the Chicago/Land Title situation,
‘Land Title performs the title search and, based on ifs findings, is authorizéd by Chicago —

specific case. Therefore repl_é’qg: with: ) In ‘Washinigton, title litératur:g bas inforrall

fed certain entities, such as Land Title, as “UTCs” or “independent tifle companies.”

desi

Whether they are desienated ag “UTCSs” or not, these entities, like Land Title, are only

- recognized by the Insurance code — and only authorized to represent title insurers — if they

]
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act on. behalf of the t1tle insurer to solcit for and, 1f authonzed b\Lthe insurer, effectuate title

policies: on _the msmer s behalf and collect premiums thcrafor ThlS arrangement occurs:

ypically in counties, such as Mason and Kitsap counties .Where title insurers do not solicit
for and effectuate their title insurance policies directly, and -Chicagh has appoitited some

eleven of these entities fo repré%ent’ it in irariogs counties throughout Washington state,

[Decl. of Randolph.] As with any appointed insurance agent, whetler the agent is designated

“UTC" or not, it derives ifs authior ﬁ"om bein ‘. hcensed by the OIC as a title i insurance,

agent and then belngj.ppomted by a title insurer to act on the ifisufer’s behialf, théreby*

Chicago has so appointed Land Title to_solicit for Chicago’s title insurance and is further:

authorized by Chicago, as permitted by the OIC, to_effectuate Chicago’s title. insurance
QOHGieS and to collect the premiums therefor, all on behalf of C]iicégo.-- In the.situation at
iséne herein, Land Titlé also §6idiiéfs the title-search and, on belialf of Chiicago, déternitics
whether to effectuate a Chicago title policy in each specific case. .If the title search was bad
and there is a defect in title, then Chicago, as the insurer and underwriter of the title pohcyg
must gssume liability to the purchaser/policyholder for any loss as a result, _
o Third sentence: Clarify, by replacing with: Additionally. Tand “Title conducts tit_le'
searches in specific counties, where, as required by the OIC, it owns or subscribes’to title
plants in those counties where it operates. [Dec]. of Randolph.]
10- Chicago has no involvement in the fitle search with these contracted UIC's [sic],
including Land Title. (Decl. Randoiph) The UTC’s [sic], including Land Title, market their own.

sexvices without the involvement or financial contribution of Chicago; conduct the title searches,

using thelr own title planty issue preliminay céimmitinents for title insurance; addyess
© exceptions fo the title identified in the preliﬁzinazj: commitment; aﬁd issue the title policies, all
without Chicago's participation. (Decl. Randolph )
o TDirst sentence: Adopt, although, relevancy is questtonable
. e Second and followifig sentences; Bvidence does not support this finding: Replace with:
e UTCs, including Land ‘Title, may market their own services, such as escrow services
‘which are not part of Land Title’s duties as an éﬁpbiﬁted insurance agent of Chicago, without

the involvemerit or financial contribution of Chicago. As with other UTCs similarly situated
to Land Title, as the only appointed agent of Chicago in the relevant counties and on behalf

Final Findings of Fact, Gonclusions of Law & Order
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of the only insurer it is authotized to represent, Land Title also, all on behalf of Chidago,.

solicits for Chicago’s title insurance, issues preli y_commitments for Chicio’s title

insurance, dddresses exceptions to the title identified in the preliminary commitment: and
' eﬁfeotuatastha dssuance- of Chicago's title policies, all without: Chizago’s participation.

[Decl, of Randolphz Bxs. A-P of Decl. of Singer.] Whether or not Chicago chooses to. be -

invoiyed or otherwise g‘arﬁbipate in these activities which are conducted on its behalf does
not affect the relationship of Chicago as the appointing insurer and Land Title ag its

appointed agent, In’addition, as is typical of many insurer—agent relationships, for each

Chicago fitle policy which Land Title effectuates, Land Title is required to pay 12%:of the

pross premium charged for each Chicago Title policy fo Chicago and retains the balance for

itgelf, thereby receiving financial remuneration from Chicago,
Agency Agreement. | ,
11 Chicczgo 'feceives specific information ﬁ'bm Land Title when it is called uponv to insure 4
title pbli@.' a policy number; the UTC's internal file number; the effective date of the policyy the
_ type of policy, the premium paid; and the amount of Habilify. (Decl, Randolph) Unless the need
arises, Chicago does not receive a copy -.of the preliminary commitment or-any of the documents
associated with the closing. (Decl. Randolph) The only funciion Chicago undertakes with Land
Title is to insure the risk of later-discovered title imperfections. '
e First and.second g_entanceéz'_.Addpt, although relevance is:questionable except: és to show
the agenicy relationiship betwesn Chicago and Land Title.
o Third sentence: Clarify summary of the evidence by replacing with: Unless the need

arises, Chicago does mot receive a copy of the preliminary commitment or any of the
' ' i ith Other than. réeeiving_this

specific information, Chicago has chosen to normally exercise little control or supervision

over Land Title in the solicitation and effectuation of Chicago title insuiarice tonducted- by,

Land Title on Chicago’s behalf, Instésd, Chicago has chosen to allow Land Title as its

‘appointed insurance agent to act on Chicago’s behalf somewhat independently, even though

as the appointing insurer Chicago could have exercised more conirol Gver the solicitation and

effectnation activities of Land Title acting on Chicago’s behalf.. Tn fact, the onl

Chicago has chosen to undertake fiv thié insurance transaction'in these counties is 1 insure the

tisk -of later-discovered title immperfections (which it must do, as the insurer) and o receive

Final Findings of Fact, Conclusions of Law & Order .
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the pertinent details” of each: Chicago nolic*; sold, snd io examine certain gpecified:

information on a re;zular basm or if it chooses to do s0. However, the fact that Chicago chose

' to'be urinvolved in all of these other aspects of the insurance transaction being conducted by
Land Title on Chicago’s behalf does not relieve Chicapo for responsibility foi Land Title’s

solicitation or other activities conducted on Chicago's behalf,
12, The “Isswing® Agent” [sic] contract between Chzcago and Land Title spells out

specy‘ically the relationship between the two companies, (Decl. Randolph, Ex. 4) Chicago is the
“principal” and Land Title is the “issuing agent” in the contraci, The contract requires Land

Title to use Chicago to underwnte its title insurance, although an addendum. allows Old’

. Republic Insurance to underwrile for Land Title as well. However, Land Title has used only
Chicago for this function for. some years and Old Republic has never accomplished the legal
requirements to be aEle_ to ufzdemite Jor Land Title. Decl, angen and Ex. F) Pursuant:to the
contract, Land Title pays Chicago 12% of the fee charged, for each title insurance palzfcy written.
(Decl, Randolph, Ex. A) _ : .

# First and second sentences: Incorrect finding, not supported by the evidence. Replace

with: The fact that Chicago and Land Title have a private “Issuing Agency Apreement”

“between them is not relevant fo 2 determination of the' relationship between the parties. The
OIC’s disciplinary action taken ag, ainst Chicago which is the subject of this appeal is an

administrative, regulatory sction, ‘not a civil or criminal action, By virtue of Chicago’s .

appointment of Land Title to dct as its agent, it is the Insurarice Code which deteimines the

contract‘between the insurer and the appointed insurance agent does ot alter the rights and.”

responsibilities set forth in the Tnsurance Code:-
"o Third and fourthi sentences; Adopt,
o Fifth sentence: Clarify by replacing with: “Pursuant to the “Iémin&Agencv Agresment.”

and as misiairly common in insuter-agent transactions, Land Title collects the premium for
the title insurance, iri the amounts-get by Chicago, and then pays a percentage of the gross

[Decl. of Randolph: “Issuing Ageﬂc.y Ag[eelﬁént.”]
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13.  The Issiing Agent [Sic] contract gives Land Title no authovity to advertise or market for
Chicago, and' the cohtmct”speczﬁcally fbrbid&Lan’cf Title from dsfrgg Chicago’s name in any |
advertising or pn‘m‘ihg, except o indicate that Chicago is the underwriter for the title z‘n;urdncg
© policies. (Decl. Randolph, Ex. A) Land Title employs its own sales. personnel to market its
services fo potential customers in Kitsap County. (Decl. Kennedy) The marketing ﬂaterz‘als used
by Land Title do riot mention its relationship to Chicago. (Décl. Kennedy, Ex. A-E) However,
the website of Land Title does have a h){perlmk to “National Website” which takes the user. to
Chicago’s webstte. (Decl. Singer, Ex H) Otherwz.s'e the Land Title website makes Ho mentzon of

its underwriter or qny connection. o Chicago.

. Flrst sentence;  Finding not supported by the ewdence Replace with: - As_Chicago’s’

‘without also being required to have sneciﬁc-: authorization'_\ﬁfom the appointing insurer

elsewhere, to solicit on behalf of Chicago, Further, as specifically allowed under the

surance Code if the & ointing insurer authorizes the appointed agent. Land Title was in
fact given the authority to effectuate Chicago’s title.poiicics and also to collect the premiums..
tﬁerefor (in the amounts prescribed by Chicago and as Chicago has had to file with the OIC)

in the “Issuing Agency Agreement,” While not a requirement, it is noted that 2 review of the

sithation between these parties and the ‘Tssming Agency Agrecment” shows that, as
Chicago’s exclusive agent and as the only-insurer for whom Land Title can solicit and

effectuate title policies, the private “Iséuim;Azeﬁcv Agreement” does in fact give Land Title
the risht to solicit for Chicago’s title insurance — by having the right fo name Chicago m its

advertising and printing, among other activities. ‘Without Chicago, Land Title would have no
title insurance to. sell and WlthoutLand T;_‘tlc.MChlcan( because it liag' chosen not to_solicit

directly in these counties, Chicago would have no one to solicit for its title policies.

e Second through fifth sentences: Adop_.t, although not relevant to the issue herein.

| e Add sixth sentence: Therefore, while the marketing materials used By Land Title may
~ not always indicate its relationshin to Chicago ‘
“Issuing Agency Agreement” Land Title may use the name of Chicago in its advertising and
printing. ,[“Lssﬁing Agency Aﬁgreement”.T_Fuﬂher, since Chicago is the only insurer which

ecl. of Kennedy]. under the terms of the

* Land Title is appointed to solicit for (Finding No. 12 above) - and is allowéd to represent

" under its “Issuing Agency Agreement” - Land Title is clearly advertising for Chicago’s title
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msu;rance In fact, only about 28% of Land Title’s total revenue comes from eserow services
(Decl. of Kennedy at 5; Initial Finding of Fact 25]: all the rest of its revenue, 72% - comes
from selling Chicago’s title insurance thws_,}_ Further; while thevLand Title website ma
not mention its underwriter or any connection to Chidago, it does ‘include- & hyperlink to
“National Website” which takes the user to Chicago’s website, [Deél. of Singer. Exs. A-P.]
Such activities clearly constitute solicitation by Land Title for Chicago’s title insurance, All

solicitdtiot’ of title insurance by Land Tjtlé; Wﬁg dorie on behalf qf Cﬁiééé@. as Land Title’s

only appointing insurer,

14. Chicago does not pay any of the business expenses of Land Title, nor pay for dny of its
services. . _ ' A
¢ Delete as misleading. Replace with: It cannot be found that Chicago does not pay any of
der the terms of the
- “Issuing Agency Apresment,” Land Title collects the premiums for each Chicago fitle policy

' the business expenses of Land Title, nor pay for any of its services:

ecl.

it effectuates, then sends just 12% of the pross premium for: each policy fo Chicags,
“of Randolph: Issuing Agency Agreement,] '

15.  In the contract, Chicago retains the right fo examine the records of Land Title * ‘which '
' relate to the title insurancé business éorvied on by Land Title for Chicago, " inclua’znﬁgr accounts,
books, ledgers, searches, abstracts, and other related records.” (Decl. Randolph, Ex. A) The -
contract also requires that Land Title preserve for ten years the documents upon which “title
assurances and underwriting decisions were made, including searches, worksheets, maps,.and
affidavits.” (Decl, Randolph, Ex: 4) Although permitted by the contrat:t,' Chicago has not
reviewed any of the reébfds of Land Tile during the perz‘éd at issue here,
e Tirst two sentences: Adopt. Although not necessary for this analysis, this shows the
gteat control Chicago had over Land Title (whether or not it was exercised).
e Third sentence: Delete. This sentence is inrelevant o the issue herein: if Chicago has
ﬁot: chosen to review any of the records creatéd relative to applications for Chicago title
| insurance that fact-does ot affect Chicago’s status as the appointing insurer. Revise by

t during the period atissue herein to revie

replacing with: Therefore Chicago had
the records created preliminary to sales of Chicago’s title policies and at other times, solely
by virtue of its posiﬁoh-as the appointing insurer of Land Titls. While jrrelevent fo the issue
herein, Chitago was also permitted under the “Tasuing Agency Agreement” to review those
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. records and to exercise other sipnificant controls over Land Title, However, Chicago chose

not to review any of these records or conduct many of the other aotiviﬁ'éis of control it coiild

2o\ pointing insurer or'in the “Issuing Agenc
Agresment” duri_nrz the period at jssue here. [Decl. of Randolph “Issuing Agéncy

Agreement.”] o
16. Land Title is required by the comtract to comply with all laws- and regulations and, to

Zaw.s and regulations. The OIC did not notify or include Chicago in its’ mveshgatzon of Land”
Title for the inducement violations at issue, but Land Title notified Chicago of the Tnvesiigation
and. its results, as called for in the contract, '

» Adopt, although of questionable relevance to the issue herein. Add sentence: Simply

because In the “Issuin ency Agreement” Land Title has committted to -comply with all

laws and regulationdnd o fi6tify Chicagd' of any alleged violations or complaints' about Land

Title’s compliance with them: does not affect Chicago’s status as the appointing insurer and
Land Title its appointed agent. _Although not reguired in the analysis herein, in fact this
-provision suppoits the principal/agent relationship created under the Insu;ancc Code,
evidencing the principal’s concern that its agent comply with applicable laws and regulations

(which are imposed upon Land Title by the Insurance Code based upon its status as an
ify the

ificant

tincipal of an

insurance agent) and requiring: that i

occurrences with regard to the agent’s compliance.

17.  In the contract, loss is allocated between the two compames, Wzth Ckzcago linble to the
customers of Land Title for any failures of the tide search, and Land Title liable Jor everything
else. (Decl.. Randolph, Ex, A) The contract requires Land Title to indemnity Chicago against loss
from.Land Title is actions of fraud, conspiracy, or faz’_lz,i}‘e to comply with all Federal and State
 laws. (Decl. Randolph, Ex. 4 Sec. 9B))). ‘
e Tirst sentence: Incorrect recitation of the actual wording of the. “Issmng Agency

Agreement.” Replace with: ‘The insurance customers are those of Chicago, which sells,
_through Land Title, Chicago title policiés t6" those customers. In the “Tssuing Agency

Agsreement,” Ioss is allocated between Chicago and Land Tltle, with the jnsurer being liable,
as the msurer,.to its policybolders for any faﬂures of the title search, and Land Title being

“résponsible to [Chicago) for all loss, cost or damage. ... caused by ... 9.B(1) Failure of
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activities .... and also for (8) Allegatioﬂ.é;.: qgazn.gr either [Chicago] or [Land Title] by reason
- of the activities of [Land Title] ... or fauilure fo comply with any Federal or State Law or

rezylation i [Decl. of Randolph; “Issuing Agency Agreement at S(B)(1)-(8).”] Therefors,

‘while not necessar’y to the analysis of the issue herein, the wording of the “Issuing Agenoy

" Agreement” clearly indicateg that Chicago — exercising control over its agent - requires that

Land Title’ comply with instructions given by Chicalzo to Land Title, and applicable l&W§; 61

possibility that allegatlons might be made aaamst Chicago for the acts of Land Title in

18.

applications for title insurance in.

ations including’

r“Issumg Agency Agreement at 9.B(8).]

¢ Second senterice; Adopt although relevanca is questioiiable, and add:” However, thie fact

-that Chicago may be attempting m 1ts “Issumg Agency Apreement” to somehow evade

responsibility to the OIC or others for the acts of Land Title by requiring that Land Title

” including the Mlegal Inducement Re

irrelevant,

Land Title's authority under the contract is limited to accepting and proces.s'ing

 the tile insurance policies u;;derwr;tten by ,-,Cﬁzcagoa Land Title is ;.l.equ:red o use forms

provided by Chicago for these functions.

= TFitst sentencer Delete as not supported by the evidence presentéd. In earlier findings, the
ALJ finds fhat Chicago conducts no activities at all in solicitation of its owu title insﬁranoe
and How she finds that Land Title does not- solicit for Chicago’s title msurance either,
Someone has to.solicit for Chicago’s title insurance, and it has been found - above that in fact
Land Title does have the authority under the Insurarice Code (and indeed under the “Tssuing
Agency Agreemen *"as Wwell) to solicit for Chicago’s insurande, Also, Land Title does not
“issue” the title policies; rather, Chicago issues ifs own title policies but has appointed Land
Title to issue those title policies on Chicago’s behalf. Replace withs Land Title is anthorized

by the Insurance Code, as the appointed. agent of Chicaso, to so]ipitoq_a b_eh_;;ﬁ of Chicago for
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' - Chicagg’s title insurance. Additionally, Land Title is specifically authorized by Chicapo to
not only solicit for, but also to.effectuate title policies on behialf of Chicago and collect the

preminms therefor. [Decl, of Rendolph: “Tssuing Agenoy Agresment.”]

o Second sentence! Adopt, although relevant ouly to show that Chioago exaréises control’ |

over Land Title in requmng Land Title to use Ch.mago s forms in eﬁ'ectuatmfr Chicago’s title:

policies,

[T T 1 AT T S

“ 19.  The.contract specifically provides that Land Title,

fo be authorized to do any other act for principal not expressly authorzzed herein:" (Decl _

' Randolph, Ex. 4) .
¢ First sentence:  Adopt, although this finding is not particplarly relevant, and change
citation to Decl. of Randolph: |
20, Chicago'has no vight to control the actions of Land Title other than as specified in the

“Tssuing' Agency ‘Agreement”,

contract, directly relating to Land Title's title search activity. Further, there is no evidence that
Chicago did contfol the actions of Land Tiile, eépecmzij}. the marketing practices of Land Title,
The President of Land Title denies that Chicago controlled or could control its actions in anj;
area other than the issuing of title insuronce. . '
* First sentence; This finding is entirely erroneous, not supported by:::the evidence and
migconstrues the evidence necessary to consider when defermining & principal-agent
relationship and cnéuing responsibility of the principal for acts of its agent, Agdin; as found
above, the insurer-agent relationship was created by the voluntary acts of Chicago and. Land
Title.in Chicago appointing Land Title as its insurance agent-with the OIC, with the resulting
ability of Chicago to control virtually all of the actions of Land Tiﬂe concerning Chicago’s
* insurance. Further, while not parﬂcularly relevant, this finding is clearly not even supported
by the wording of the “Issuing Agency Agreement”. Bven if it did govern therein, Chicago
clearly retains the right to control many of Land Title’s activities including terminating Land

Tifle as its agent. See Finding 17 above. Replace with: Chicago, a8 the appointing insurer,
had the right to_control the actions of Land Title, as its appointed insurance agent. in all

. activities condueted by Land Title on behalf of Chicago, most specifically; solicitation and
. effoctuation of Chicagd title policies including Land Title’s compliance with the Ilegal

Inducement Regulation, in its solicitations, See Finding 17 sbove, Moteover, while not

" necessary to find hereiti even under ai analvsis of common law .agency and under the
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Further, Chlcago conld have terminated Land Title’s ag;_‘ecment apgomhnent at any t1me

. & Second senfence: Irrelevant statement.. Replace with; The evidence shows that Chmago

may have chosen not to oversee or otherwise control Land Title’s acts, conducted on behalf

of Chicago, in solicitation of Chicago’s title insurance either as the appointiﬁg insurer or as a
ave chosen to’ look the other

common law prineipal. However, the fact that Chicago mg

way and:not participate or. control its agent’s activities-in this area does not relieve Chicago

from being accountable for the acts of its appointed agent.
o Third sentence: Delete. Not suppértcd by‘the evidence, and oonclu‘sorx. - As mentionéd
in preliminary comments above, it is noted that the OIC moved to strike. all statements in the
Kennedy Declaration and. others based upon cited statutory and case law, before the” ALY
[OIC’s Responie Briéf to Chicago’s Motion for Summary Judgment, pg. 13] but, as
disoﬁssed above, the ALT"s Initial Order fuils to show that she considered. this motion... The.
statements which weré the subject of the OIC’s motion to sirike are now reflected as findings
in Findings int this sentence and in parts of Fiﬁdings 21, 23 and 24, While there i3, indeed, no
i.nitial‘ decision on the OIC’s motion to strike and therefore no initial dccisi%n to review, in
this sitwation. it is of no consequence for the reason that this third senténce, and the parts of
the later findings, are to be givén 1o weight: it has been found. above that the relz_&ionship
between Chlcago and Land Title as ﬂppdﬁltmg insurer and appointed agent, along with theft
statutory righis and re'gponsibi]ities; does not.support this statement: (Additionally, although
not particmafly relevant except to lend support to the fact that Chicago as the insurer had
control over Land Title, in the “Issuing Agency Agreement” Chicago’ could also ﬁavg
- controlled many of Land Title’s acts on Chicago’s behalf)) '
21.  The OIC has presented no evidence that Chicago pays for any of the expenses of Land
Title, or is involved in its marketing or other business conduct, Tﬁere is no evidence to counter
© the declarations offered by Chicago wh;fck show it does not have any control or right to control
the operational conduct or decisions of Land Title. ‘
« First sentencere expenses: Erroneous finding not based on the evidence. Replace with:

As found i Finding 14 above, it cannot be found that Chlca o does pot pay anv of the

business expenses of Land Title, nor pay for any. of its services; under the terms. of the
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“Tesuing Agency Agreement,” Land Title collects the premiums for each title polioy it

offectuates, then sends just 12% of the gross premium for each policy to Chicago. [Decl. of
Randolph; Issuthg Agency Agreement.] | ' '

o First sentence ré Chicagd’s involvement in Land Title’s “marketing or other business
condnct:” Delete as redundant and an mcorrect statement of the clear wei ght of the evidence. |
Seé Findings 17 and 20 above.- _
. ‘Second sentence: Délete as redundant and an incorrect statement of the clear weight of
the evidence. See Findings 17 and 20 zhove, } _
22.  Extensive dzsaoyery has been undertaken in this ‘matter, with, large numbers of
interrogatories answered by Chicago. (See Exhibits, Decl. Singer) Further, the OIC has -
© authority to demand records from Chicago dnd Land f&'tle, so there should be no evidence
exclusively. in the hands of Chicago or Land Title, to which the OIC has not had Jull gccess. A
pre-hearing conference was held in this matter March 31, 2008, with discovery dn-gofng stnce
that time. No motions have been made to compel discovery of documents or other évid,ez;ce about
the fnvolvement of Chicago it the business of Land Title. |
"o Adopt, although relevance of this finding is questionable.
23.  The uncontested evidence shows that Chicago has no control, input’in, or oversight of
Land Title'’s bitsine&v or marketing practices or procedures. Chicago does not provide any
advice to Land Title about compliance with the laws, including the inducement laws. (Decl.
Kennedy)) B
‘s First sentence: Delste This ﬁndmg is redundant and is an mcorrect statement of the
" :clear weight of the evidence, Replace with: As found. above; Chicago, as the appointing’
irisurer, had at all pertinent times, the right to control Land Title, its appointed agent. in all
activities conducted on_behalf of Chicago. These activities include, as found above, all
solicitation and effe :
activities of Land Tifle m soliciting on its' behalf sneclﬁcallv includes Chicago’s right to
control Land Title’s comphance with the Illepal Inducement Regglaﬁon and statute. a well
known problem which had been occurring for some time in the title industry and had been
addressed many ttmes by the OIC in it efforts to advise fitle insurers and their agents for
whom tliey ere responsible, of the need for strict compliance wifh that regulation. [Decl. of

Tompkins, with Bxs.] The fact that Chicago and Land Title entered into_g'nﬁv'_g}te “Issuing

ation of Chicago title insurauce olicies. This fight to control the
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- Agency Agreement” which appears to attempt to transfer responsibility from Chicage to

Land Title for comnllance with all’ applicable statutes and regulations, and many other
; ibility for the acts of Land Title’s and
certainly for Land Title’s violations of the Tilegal Inducement Regulation and stamte,
» Second sentence: Adopt, although relevance is questionable:
24:  Land Title does not market “on behalf” of Chicago, but only for itself. Chicago does not

pay Land Title’s expenses, nor play any role or exercise any control over Land Title’s business

practices. Chicago does not provide any advice to Land Title regarding compliance with the
inducement Iaws. Chfcago‘ has no OVersigki of a}zy of the marketing practices or procedﬁres of
Land Title, (Decl. Kennedy). ' o ‘
o First sentence: Not based-upon a cotrect statement of the weight of the evidence.
Replace with: As set forth in the Isurance:Code, as. Chicago’s appointed insurance agent,
Land Title markets for Chicago’s title i insurance on behalf of Chicago. '
e Second sentence: Redundant and is an fncorrect statement of thc clear weight of the
evidence. See Findings 14 and 17 above, '
e Third and fourth sentences: Replace with: While Chicago chose not to provide advics to
- Land Title tegarding compliance with the Iegal Tnducement Remﬁaﬁox_ij and chose not to

conduct any oversight of any of Land Title's marketing practices or progedures, and in fact

Chicago appears to perhaps have attempted fo ¢vade its responsibility to the QIC and others

by shifting responsibility for comnﬁance to Land Title in its‘“[ssu%ng" Agency Agreement,”

OIC of the problem of widespread violations of the [llegal Inducement Regulation and of

insurers’ liability for their appointed agents’ violations of the Mlegal Tiducement Reéuléﬁoﬂ.

problem directly to Chicago. [Decl. of Tomplins, w/ Fxs] Further, in 2006, an OIC

investigation and report found that Chicago was_one of four fitle insurers operating in

Fina] Findings of Fact, Conclusions of Law & Order

on Motion for Summary Jodgment =~ Page 25 of 50
00039



Washington involved in widespread violations of the Illegal Inducement Repulation, ] Qecl.b
of Tompkins, w/ Bxs.] See Findings 26 — 30 below,

25. - Ina z‘y_biaal year, about 28% of Land Title's revenue comes from the provision of escrow

servicay which are indepeiident of its relaz‘zonsth with Chicago. Land Title keeps 100% of its
eammg.s' from escrow services. (Decl. Kennedy)
» Adopt, although relevancy of this finding i is questionable.
26.  The OIC undertook a study of the fitle insurance business in Washington in 2006, cmd
found widespread violdtions of the: inducement lows by the*major companies operatzng in
Washington, = Chicage was a violator, altkough the OIC’s report notes that Chicago made
"atz‘émpts” to comply with the law. (Decl: Tomplkins, and Ex. A} The investigation and report
Jocused on fow: major companies providing title insurance in Washz‘ngton,:”'iﬁcluding Chicago.
* Land Title was not one of the title companies z‘nye;t%gatgd or mentioned in the rqun‘. |
-« First three sentencesr Adopt.
o Fourth sentence: Delete. Not relevant. Having not had its agﬁnt named or investigated
in'an investigation report does not relieve C}ncago from responmbﬂﬁy for this agent.
_ Z’f. Because the violations of the inducement law were so widespread, the OIC opted not to
take individual action against any of the bﬁ%ﬁnders. Instead, it took remedial dqz‘ion, including
| the issuance of the report and a “Technical Assistance Advisory” on November 21, 2006. The
Advisory was issued to all “Washington insurers and their title insurance agents.” The stated.
purpose of the Advisory was to “clarify requirements for title insurers and their ageiits” ofthe
requirements of the inducement and rebating laws. (Decl, Tompkins,-Ex. B) .
« Adopt, and add: Theieby, although it was not a Qxﬁbon&iﬁon to_thie OIC taking

enforcement action against title insurers for violations of the Illegal Inducement Regulation
by their agents, the OIC attempted to ensure that both title insurets and their agents were

fully aware of the Tllegal Inducement Regulation and the liability of title insurers for

28, The Advisory does not state that the underwriting insurance companies (insurers) will be
liable for the violations of separately owned and operated underwritten title companies (UTC’s),
by virtue of the contracts between the two Agompani‘es Jor underwriting services by ithe
underwriting insurance company., No -m_erzz:ioizf is made of the UIC’s, and the .relatz_‘onsﬁzps'
between these underwritten title companies and the insurers, in the Advisory letter.
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i

.» Titst sentence: Delete. Sentence incorrectly assumes that a “UTC” or “underwritten fitle
company,” which label is not even recognized wnder the Insurance. Code, is to be treated
differently than any other title insurance agent. Once again, Land Title is a duly appointed
ingurancs: agent of Chicago, and. thereby authorized to solicit and effectuate jinsurance
contracts 611 Chicago’s behalf. Per Findings 24 and 27 sbove, .said Advisogy wag i;sue"d
simp"l':y to agsist dﬂ_z::Wasﬁington insurers and their title ﬁlsura_nce agents. Replace w{thjc_he

followfng: The' Advisory wag'issued simply 10 essist titlé insurers and their agents with
" compliance with {he illegal inducement laws and furthier advised fitls insurers and their

agents that title insurers would be liable for violations of the inducement laws comimiited by:

. their agents. [Decl. of Tompkins, w/ Fxs.]” The fact that Chicago and Land Title micht -
choose to refer to Land Title as a “UTC” or any other chosen. designation makes. tic -

differ_enée: Land Tifle is an appointed insurance agent of Chicago and, as advised in the

QIC’s: communications with Chicago and other title insurers, title Hisurers would be held
responsible for the acts of their agents in violating’ the Iliegal Inducement Regulafi

ﬁot chan ethmdenh of thé “UTC” as an g dii;ted tifle ingurance agent acting on behalf of

i desnm ation of “UTC” affect the lability
of title insurers for their agents’ violations of the Iilepal Inducement Regulation and statute,
or of any other statutes and regulations found in the Insurance Code,

29.  In 1989 the OIC also sent a letter to Chicago in Tacoma; Washington, stating

specifically that the letter was to be given to “each of your branch offices and to each of your

agents.” The letter further éi%borated that, “Title insurers are Hable for any activity conducted
by their dgentsgrii?egézrdfng:‘this regulation whether the title insurers have knowledge of the activity,
or not.” j?ze .regz;lation being referred io is the inducement regulation, limiting the amount that
can be spent-on “items of value” given to middle-persons such as builders and real estate
agents/brokers, as inducéments Jor their business.  (Decl. Singer, Ex. M) This letter makes no
mention of the UTC’s that iz(Z’Izicago might be using for.title business in Washington.. _

» First two sentences: Adopt, and add senterice: Thereforc, in 1989 Chicago was directly
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advised by the QIC that title ingurers are Hable for va.ny acts of theit agents relative to -

compliance with the Tllegal Inducement Regulation whether the title insurer has knowledse

.of the activity or not.. [Ex. M to Decl. of Singer.] Even s0;, in 2006 the OIC investigation

found to be committing widespread violations of the Illegal Inducement Regulation. [Decl.
of Tomplkins, w/ Bxs.] |
o Third  sentence; substitute “middle-persons” with acqepted designation and clarify

sentence, by replacing sentence with: The regulation beihg feferréd to is the Illepal

Tnducement Repulatioh, which limits the amdunt that a title insurer or title insurance apent
.can spend on “items of value™ given to potential p roducers of title insurance business such as

ix, M to Decl. of Singer.
. Ebtirth sentence: Delets. Once again, this sentence indicates an incorrect understanding
of the Insurance:Code and regulations, and makes an assumption that for some reason the
label of “UTC” or “underwtitten title company” privately assigned to Land Title changes the-
insurer-agent relationship, This is not a correct assumption: éven if waming by speeches and
OIC sent to Chicago in Tacoma, Washington, there is no need .to differentiate between

 Chicago’s branch offites, Chicago’s agents and “UTCs.”

« Replace with: Contrary to the assertions of Chicago in ﬂJlS proceeding, there are no such
difforent entities as “UTCS” or “nderwritten title companies™ Land Title and ofher similar
entities exist as they were created by their voluntary compliance with the Insurance Code:
since March 5, 1993, and beoause it choose§ not to golicit and effectnate Chicapo title

* policies directly in Mason, Kitsap, Jéfferson and Clallam counties, Chicago has chosen to '

appoint_Land Title as & title insurance agent to_act.on Chicago’s behalf to: solicit and

effectuate Chicago title policies in those counties, Because Chicago has appointed Land

Title to act.on its behalfin sqlicitaﬁon of Chica_‘_ o’s title ins';hfalicé in #hEss counties, Chicago.
is responsible to.the OIC as if Chicago had itself committed the subject violations of the
- Illegal Induoement Regulation, no matter what other label Chicago or Land Title, or others,

or the private “Issuing Agency Agcément’” may agsign to Land Tiile,
30, The OIC diso addr@.s:ged the Washington Land Title Association in September, 1989,
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about the on-going violations of the inducement laws, to put the'title companies” and agents

present on notice that further vz,'éla;tions would not be tolerated, (Decl, Singer, Ex. M) Ckicago .

is not a member of that organz'zaﬁon.
| & First sentence; Adopt:
~ « Second sentence: Delete, as whether or not Chicago was a member of the Washington
Land Title Association is irrelevant. Replace with: - The OIC’s efforts throug :lc\?._ter to

Chicago, by extensive investigation of Chicago and ensuing report of Chica{go’s viclations of
 the Hlegal Inducement Regulation, Technical Assistance Advisory. and by presentation’

before Washington Land Title Association were voluntary efforts by the OIC fo further -

and the consequences of their or fheir agents’ violations of that Regulation. Performance of

these 9ﬁ'9ﬁ’s b_}; fhe QIC was nof a precondition to enforcement action against title insurers or
their agents. [Decl. of Tompkins, w/ Hxs.] E’ven 50, Chicago-had been awére;of the Illegal

Indricement Re for-its agents’ violation of the Regulation; for man

ation and its liabili

years before the time period af issue herein. [Decl, of Tompkins, w/ Bxs.]
31, InAugust 2005, Chzcago zssued a letter to the QIC accepting lzabzlizy up to $200,000 for
any ﬁauduient or dishonest acts by Land Title,” specifying this was to meet the requiremeits of
RCW 48.29.155, and was limited, “only in connection with those escrows for which [Land Title]

ssues a title insurance commitment or policy of Chicago.” (Decl. Singe#, Ex. I)

«  Adopt,

32, After the 2007 investigation of Land Title was® completed, the OIC sent a proposed

Consent Decree to Chicagd to sign, agreeing that Chicage would pay a fisie, and monitor and

control the future behavior of Land Title in regard to the inducement regulation. Because

Chicago and Land Title agree that C’ki-caga has no control over Land Title’s actions or business

conduct, and never has had, Chicago declined to enter into the propofed Consent D"ecreef"

believing it would be legally unable to ﬁdﬁll the terms of that agreement,
s First sentence: Adopt, )
e Second sentence: Delete. There is insufficient evidence in the record to support this
finding,

33.  Add pew finding: It has been found in the Final Fmdmgs of Fact above that based on

the weight of the évidence présented, in order to market its title insurance policies in Mason,
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Kitsap, I eﬁ‘arson and Clallam counties where Chicago does not market: directly, in, 1993 Chicago

formally . appointed Land Title as its exclusive agent to act-on Chicage’s behalf to-market

Chicago’s policies and Land Title, in turn, committed to act as an agent only*for Chicago. It hag
also been found above that pursuant to the Insurance Code, appointed agents are authorized to

soliéit INSUTance oﬁ behalf of the appointing insurer, which includes compliance with the Ifegal
Indircement Re
form. of solicitation for the purchase of insurance. Jt has also been found above that Tand Title

did perform all solicitation, on behalf of Chicago. for Cbicago’s title @nsurance'“in Athepcrﬁnent
countfes and in fict was avthiorized by the OIC to solicit only on behalf of Chicago in those

alation because the givitie of indncements to producers of title insurarte i§ a

counties, Finally, it has been found that begavse Land Title was at all times acting on behalf of
Chicago in soliciting for Chicago’s title insurance, including the giving of llegal inducements in
violation of the Illegal Inducement Regulation, the violations should be treated as if committed

.....

OIC for Land Title’s violations of the Degal Inducement Regulation. Specifically. insofar as is
relevant herein, the OIC may take action against Chicago, and hold Chicago responsible for, the

iuegal acts of Tand Title in violation of the IHegal Inducement Repulation and statute, For this

the parties should be instructed to proceed to Phase I of ihis proceeding,

CONCLUSIONS OF LAW

1. The Office of Adminisirative Hearings and the undersigned Administrative Law Judge .
have jurisdiction over the parties and subject matter herein pufsuant_ to RCW 48. 04:':0_10;(5), '
Chapter 34.05 RCW, and Chapter 34.12 RCW. The provisions of: Chapter 48 RCW, the
Insurance Code, are applicable here. ‘ | '
« Adopt, but clarify and update by replacing with Following Receipt of Demand for
Hearing from Chicago, on request of Chicapo and using discretion pursnent to RCW
48.04.010(5), the OIC referred this matter to the Office of Adminisirative Hearines, where
- Adiministrative Law Judge Cindy L. Burdus (ALI) was assigmed. The Office of
Administrative Hearingvs and the assipned AT had jurisdiction over the parties and subject
matter herein porsuant to RCW 48.04.010(5), Chapter 34,05 RCW and Chapter 34.12 RCW

Final Pindings of Fact, Conclusions of Law & Order
on Motion for Summary Judgment Page 30 of 50 -
' ‘ 00044



and repulations applicable theteto. The ALJ properly conducted pichearing activities,

presided over the hearing and entered Initial Findings of Pacts, Initial Conqhﬂsfons of Law’
- and Tnitial Order (fnitial Order), Pursuant to Chapter 34.05 RCW and regulations applicable

fhereto, said Fnitial Order, alony with the transoript of the proceedings and the entire hearing

file, was transferred to the undersigned Review Judge for_ review and entry of Final Findings
of Faots, Final Conclugions of Law and Final Order (Final Order). As stated above, on

November 19, 2008, the QIC filed OIC’s Brief in Support of Review of Initial Order and

Declaration of Alan Michael Singer ‘with the undersigned; on December 10, 2008, Chicapo
fited it§ Reply to the OIC’s Brief in Support of Review of Initial Order; and at the reqriest 6f

the undersiened. on-Feb 5., 2009, the parties presented oral ar ent on review before. -

the’ undersigned, presenting detsiled argument as to whether the:Initial Order Granting
Summary Judgment should be upheld or set aside, Fin'ther, at the outset of the parties’ oral

of the Initial Findings of Faots, Conclusmns of Law and Initial Order should be de novo; said

review is indeed de novo as provided for as provided for in RCW 34.05.464, WAC 284-02-
2. Summary judgment may be granted if the iwritfer'z record shows that there is no gér‘zuine
issue as to any material fact and the moving party is entitled to judgment as matter of law. WAC
10-08-135. The evidence presented, and all rea&anable inferences Jrom .the Jacts, must be
viewed in the light most favorable to the nonmoving party.. Herron v, King Broadcasting, 112
- Wn.2d 762, 776 P.2d 98 (1989); Wkere reasonable minds could veach but one conclusion from
the admissible facts and evidence, summary judgment should be granted White v. State, 131
T Wi2d 1,9, 929 P.2d 396 (1997) '

s Adopt.
3. The initial burden of showing the absence of material fact vests with the moving pariy.
Young v, Key Pharmacewticals, 112 Wn,2d 216, 225, 7 70 P.2d 182 (1989). Only if the moving
- party meets this initial showing will the mquwy shift to the non-moving party. Herron v. King
Broadeasting, 112 Wn.2d 762, 776 P.2d 98 (1989). In that case, the non-moving paﬂy must
"eounter with specific factual allegations revealing d ge}z'uz'ne issue of fact. . " Int’l. Union of
BricKayers v. Jaska, 752 F.2d 1401, 1405 (9¢h Cir. 1985). '

w  Adopt, '
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4. - The existence of a pﬁncz;pal;dgent re?aﬁonship is a question of fact unless the Jacts are
undisputed, .O 'Brien v. Hades, 122 Wn. App 279, 93 P.3d 930 (2004). Where there 1s no dz’;vpute
as to the facts, and no genuine issue of material fact exists, the quesiion_ of agémﬁ) is @ matter of
law that may be decided on summary judgment, Airborne Freight v. Str. Paul Marine Insirance
Co., 491 F. Supp.2d 989 (W.D, WA 2007).
¢ Delets. This Conclusion relies on case law describing the principles of ommon law
.agency‘ This Conclusion ignores the overriding means of creating a principal-agent
relationship i the insuranice industry, namely, the existence of a statutory designation of the
insurer-insurance agent relationship set forth in the Insurance Code. Replace with the
following:. RCW_48.17.160(1) provides: (1) Edch insurer on appointing an agent in this -

State shall file written notice_thereof with the commissioner on forms as preseribed and

furnished by the commissioner, an.a_‘ shall pay the filing fee therefore as provided in RCW

48.14.010. The commissioner shall return the appointment of agent form to the insurer for

distribution to the agent. ... (2) Fach appoiniment shall be effective until the agent’s

license expires or is revoked, the appointment has expired or wrilten notice of iermination of

the appointment is filed with the commissioner, whichever. occurs first.

Purther, RCW 48.17.010 provides: “Agent” means any person appointed by an insurer to

solicit applications for insurance on_its behalf. If authorized so to do_an _agent. may .

effectuate insurance contracts, An agent may collect premiums on insurarces so applied for-
or effeciuated ‘ ' ' '
Land.-Title has been licensed by tha OIC as an insurance agent for many vears. Further, '
_per Finding No, 4, on March 5, 1993 Clucagg voluntarily and properly filed an Appomtmen
form with the OIC, as preseribed and furnished by the OIC, legally appoiniing Land Title as

its appointed title insurance agent, Pursuant to RCW 48,17.010, by virtne of Chicago’s
appointment of Land Title as its appointed agent. Land Title was specifically authox_-imd by

Chicago to solicit applications for_Insurance op [Chicago’s] behalf. It has been fiwther
found above that, ag not only Chicago’s appointed agent but Chicapo’s exclusive agent in
these counties, and being only appointed to solicit:on hehalf of Chicago, Land Title did. in
fact and at all times pertinent hereto, solicit on behalf of Chicago including committing the
acts'which the parties herein have stipulated for purposes of this motion to be violations of
: the‘Illegg! Inducement Regulation and statute:
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5. The burden of proving zhaz‘ an agency relationship exists falls on'the party asserting tkgy;
relationship, .,
+  Adopt
6. Insurance Cade, Chapter 48 RCW Title 48 RCW constitutes the Insurance Code.

RCW 48.0]. 020 states, “All insurance and insurance n‘an.s'acrions in this State, or
affecting subjects located wholly or in part, or fo be performed within the state, and persons |
having to do thermvith are governed by this code.” |

RCW 48 01.030 defines “insurer” as every'person engaged in the business of maiang ‘
contracts of insurance, (Omitting exceptions that do not apply here)

RCW 48.17.010 deﬁnes “agent” as any person appointed by an insurer to solicit’
applicdzions for insuratice on its behalf If authorized so to do, an agent may effectuate
.. insurance contracis. An agent may collect premiums on.-fnsurances so applied for or effectuated.
| Chapter 48.29 RCW pertains specifically to title insurers. The provisions of this.statute
are not in controversy ]zefé | ‘

RCW 48.11.100 defines title insurance. Title insurance is insurance of owners of
property or other having an interest in real properly, against lost by zncumbrance [sic] or
defective titles, or adverse claim to title, and associated services.

« Entire Conclusion 6: Delete. Not a Conclusion of Law. , _
7. ‘The Inducement statutes and -regulatz‘an‘at issué: RCW 48.30. I50is a statute prohibiting
or limiting inducements paid or g}qun for the purpose of soliciting insurance business, and it
states: ' '

No insurer, general c;gent, agent, broker, sdlic:z;;br, or other person shall, as an _

inducement o insurance, or in connection with any insurance transaction, provide in anry

policy for, or offer, or sell, buy, or offer or promise to buy or give, or promise, or allow
* to, or on behalf of, the insured or prospective insured in wny manner whatsoever:

(1) Any shares of stock or other securities issued or at any time. to be issued on any
interest therein or rights thereto; or

(2) Any special advisory board contract, or other contract, agreement, or understanding
of any kind, offering, provzdzng Sfor, or promzsmg any profits or special returns or special
dividends; or

(3) Any prizes, goods, wares, or merchandise of an aggregate vailue in excess of twenty-:
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five dollars.

This section shall not be:deemed to prohibit the sale or purchase of securities as a

condition to or in connection with surety insurance insurifig the performance of aw

obligation as'part of d'plan of financing found by the commissioner to be designed aiid
operated in good faith primarily for-thé purpose of such fihancing, nor shall it be deemed
to prohibit the sale of redeemable -sectirities of a registered investment company in the
same transaction in which life insurance is sold,”

» Delete,. Nota Conglugion of Law. : )

8. Unfuir practices applicable to title insurers and their agents. The regulation ézgf issue is WAC
284-30-800, which states; in part;

(1) REW 48.30.130 and 48.30.150, pertaining to “rebating” and “illegal’ inducements,” are

applmable to tztle msurers and their agenz;s Because those siatuies primarzly affect

directly prevent szmzlar conduct: with respect to others who have con.szderable comfml or
influence over the selection of the title insurer to be used iy real estate transactions. .

(2} It is an unfair method of competition and an unfair and deceptive act or practice for a
title insurer:or lis agent, divectly or indirectly, to offer, promz‘se allow, give, set off, or pay

anything of value exceeding twenty-five dollars, calculated ivi*the aggregate over a twelve-: .

month period on a per person basis in the manner specified in RCW 48.30.140(4), to any
person as.an inducement, payment, or reward for placing or causing title insurance. business
1o be given to the title insurer.

{3) Subsection (2) of this section spetifically applies to Qqndiproﬁibits inducements; payments,

and rewards io real estate agents:and brokers, lawyers, mortgagees, morigage loan brokers,
Jfinancial institutions, escrow agents; persons who lend money for the purchase of real estate
or interests tkerem buzldzng contractors, real esiate developers .and subdividers, and any

other person who is or may be in a position to influence the selection of a title thsurer, except

advertising' agencles, broadcasters, or publzsher.s' and thezr agents and dtstrzburors, and
bona fide employees and agenis of title insurers, Jor routine advertising or other legitzmate
services,

U RCW'48.29.210 is a similar statute, making reference diréctly to title fusurers and title agents and their
eniployees, répresentatives, or ugents, and forbidding the glving of any direct or indirect kick backs, fees, or other
thing of value as an inducement, payment or-reward for title tnsurance business; the statute also prohibity these
persons fiom giving such things of value fo a. “person in a position to refer or influence the referral of title
surarice business to either the title company; title insurance agent, or both.

» Delete, RCW 48,20.210 did not-become effective untll June 12, 2008; therefore because the illegal aots

were done between Decerber 1, ‘2006 and March 31; 2007 [Notice of Hearmg, Aimended No'uce of

Hearing] this statute is irrelevant,
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(4) This section does not affect the relationship of a. title insurer to its agent with: insureds,
prospective insureds, their employees or others acting on their behalf. That relationship
continues to be subject fo the limitations and restrictions set_forth: in the wstatutes, RCW
48.30.130 and 48.30.150.
» Delete, Nota Conclusion of Law, .
9. The pm-tiés’ positions: The OIC urges that tradz'zionaf principles of agency law do not
apply in this case. Rather, the inducement statwte and Fegulation, dlong with the broad
. regulatory powers of the OIC; are sufficient to authorize the OIC to hold Chicago liable for the
illegal actions of Land Title. In the altematzve the OIC urges that Chicago can be held lable
Jor the actions of its agent, Land Title, even applying tradztzonal agency prmcz_ples, on the théory
of apparent authority. The issue whether Chicago had any “control” over Land Title is not
‘relevant to the argalysi:v, according to the OIC, '
» First sentence: Adopt, although not a Conclusion of Lawy, ’
"« Second sentence: Delete, This sentence is-not a correct statement of the OIC’s pbsition:
areading of the OIC’s bilefs filed both before the ALY and before the \indersigned on review
indicates that the OIC is not arguing that the inducement statute and ?égulati'on, dlong with-
the broad regulatory powers of the OJC, are sufficient to.authorize the OIC to hold Chicago:
liable for the dllegal actions of Land Title. Rather, the'OIC has argued in its briefs before the }
ALT and beforg the ﬁnders_igngd that the traditional, or common law, principles of agency law
- do ot apply in- this case because, si;éciﬁcally in the insurance industry, the Legislature, in,
RCW 48,17.160, has set forth a statutory means of creating principal-agent relahonshaps

Therefore replace with: The OIC:argnesd that tmdltlonal -or_cominon law, pnnmples of
agency law do not apply. in this case. Rather, the. OIC argiies that many Years apo. in
enacting RCW 48.17.160, the Legislature created a specific statutogx means of creating
principal-agent relationships between insurance companies and their agents, and the
Legislature also defined the spetific activities which the agent may perform on behalf of the

insurer once the principal-agent relationship is created. {The Legislature also provided for

snemﬁc means to_notify the insurer and agent of the perfection of the principal-agent

relationship and specific means of terminatin the rincipal-agent relationship.} All jnsurers

whether title insurers or other types of insurers, must comply with these specific statutory
requirements in order to create the principal-agent relationship and thereby authorize the

agent to act on the insurer’s behalf.

Final Findings of Fact, Conclusions of Law & Order
on Motion for Summary Judgment Page 35 of 50

00049



+ Third sentence: Adopt.

« Fourth sentence: Adopf.
10.  To the contrary, Chicago argues that traditional agency law principles apply, and that
under these principles Chicago is not liable for the dctichs of La#d Title, Chicago digues that
the primary hallmark of an agency relarionsﬂzp is the pn‘ﬁcipal 's.vight to control the actions of
the agent, and as that right is absent here, Chicago is not liable for the actions of Land Title.
Those dctions caniot be imprited, and Chicago is not “Vicariously liable” for the illegnl acts of
- Land Title, according to Ckz‘cago Title. '

. Adopﬁ although nét a Conelusion of Law,
1. | After careful review of the law and thorough review of the memoranda and Exhibiis
submitted by each.party, I conclude that there is no genuine issue of material fiict in dispute as to
the parties’ relationskip or the parties’ acz‘z’oﬁs within that relationship, and as a matier of law,
Chicago zs entitled to summary judgment.' The OIC has nof shown it has the legal authority to
hold Chicago liable for the illegal conduct 'of Land Title, an underwritten title company agent
which Chicago contracted with for the purpose of issuing title policies. Of note, the violation of
' any provision of the Insurance Code is a gross misdemeanor. RCW 48.01.080. o
» First sentence; Delste. Conclusion is not based upon either correct Findings of Facts or a
correct application of the correct Facts to the correct Jaws. Replace with: The undersigned
has. carefully reviewed the briefs of the parties filed with the ALJ, the evidence presented by
ihe parties ot hearing before the ALT , the transcript of the Heéating before the ALT, the briefé

and oral arguments of the parties before the undersigned on review and the'entire hearing
file. The umdersigned cdncludes that, based upon Finding of Fact No. 4 above, and pursﬁant
to RCW 48.17.160, on March 5, 1993, and continuing during all times pertinent hereto,
Chicago voluntarily chose to appoint Land Title as its exclusive agent to act on Chicago’s
behalf soliciting Chicago policies in those four counties where Chicago does not solicit
Specifically, pursuant to the requirements set forth in RCW 48.17.060 and 48,17.010, as
cited in Conclusion 4 sbove, Chicago pro erly complied with the legal requitements set forth
in RCW 48.17.060 by filing the required written Notice of Appointment with the OIC on
forms preseribied and fummished by the OIC, paid the filing fes therefore, received the filed

otice of Appointment back from the OIC and retafned said perfocted appointment at all

Final Findings of Fact, Conclusions of Law & Order
ont Motion. for Summaery Judgment - Page 36 of 50
' - 00050



times pertinent hereto. Thereafter, RCW 48,17.010 provides that “deent’ means any person -

appointed by an_insurer_to solicit applications for insurance -on its behalf [and] [ilf -

authorized to do so, an agent may effectunte insurance contracts.  A4n agent may collect

premiums on insurances so applied for or effectuated. Therefore, at the time Clicago

gp_pbinted Land Title as its agent, pursuant to the facts found above and pursuant to RCW
48.17.060 and: 48.17.010, as a maiter of law & principle-agent relationishi
between Chicago and Land Title and continuing at all times pertinent hereto As Chioago’s

agent, Land Title was spemﬁcally authonzed by RCW 48.17.010 to solicit applications for
Insurance on [Chicago’s] behalf and. as found n Fmdmg No 4 above,_sohcﬁatlon for

insurance includes makin ents to producers of title business as contemplated by the
Ilegal Inducement Regulation, WAC 284-30-800. Further as found sbove, by virtue of this

principal-agént relationship, Land Title was authorized to solicit for (fhicago’s ingurance on.

behalf of Chicago. and did in fact solicit: for Chicago’s insufance o1l behalf of Chicdgo,
including making gifts of things of value fo producers of title busmess as oontemnlated by

the Nlegal Inducament Regulatlon WAC284-30-800,

» Second sentence; Delete, This sentence is not based upon correct:findings of facts, As

Wwas created

found in Finding of Fact No. 4 abovs, there is no distinction between a title insurance agent
and a “UTC” or other label Which might be attached to Land Title or any othet’ insurance
Land Title for the purpose of i issuing tifle pohcles. Chlcagp was: acting as the insurer and
Land Title was acting as an appointed agent on behalf of t}zat insurer, In addition, this
sentence fails to recognize RCW 48:21 7.060 and 48.17.010 which créates the principal-agent
relationship in this area and defines the activities whioh an agent is.authorized to undertake
and fails to recognize the féc{ that said statutes'make it clear that the agent’.,é actions are taken
“on behalf of the insurer.””  Replace with; Based on the Conclusion directly above, fherd
exists a clear pnnmpal—agent relationship between Chicago and Land Tltle created by statute;
itds not necessary to apply a common law analﬁls to determine the existence of a principal-
agent relationship between an insurer and insurence agent: By virtue of RCW 48.17.060 and
48.17.010 and by the aots of Chicago in complying with the requirements of RCW 48.17. 06

m appointing Land Title to act on behalf of Chloago 16 solicit for Chicago’s t1t1e insurance. '
Becauss, as found above, Land Title was sohc1t1m: on Chicago’s behalf, as set forth in RCW
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48.17.010, the acts of Tand Title in violating the Tlegal Inducement Regulation and statute,
which-are acfs of solicitation, are properly considered to be the acts of Chicago. Decades, a
century; of well established case law in the insurance area repeatedly confirm that a
‘principal-agent is created between the insurer and its appointed agent, and the means of

 statutorily creating the_principal-agent/insurer-agent relationshin are as set forth in. the

Tnsurance Code, that, the relationship is defined by statute and need not be atialvzed based on

common_law, and, finally, that appointing insurers are responsible for the act of their
} ce agents.. See the plethora of cages cited in the OIC’S briefs, si
) Westerﬁ; Li}é* Ins. Co., 292 Or. 38, 636 .P.Zd"9{35 (1980) which constriies a similar Oregori
insurer-agent stafute and was adopted by the Washington Supreme Court in National
Federation of Retired Persons v. Insurance Commissioner, 120 Wh.2d 101, 838 P.2d 680

ificantly Paulson v.

(1992) and even'where the insurer is ignorant of the violation e.g. Ellis v. William Penn Life
Assurance Co.; 124 Wn.2d 1, 873 P.2d- 19985 (1994); American Fidelity and Casuqlty

- Company v. Backstron, A7 Wn.2d 77, 287 P.2d 124 ( 1955); Miller v, United Pacific Casuglty
Company, 187 Wn. 629, 60 P.2d 714 (1936). Therefore, it is hereby concluded that the OIC:
has shown that it has th¢ legal authoritv to_hold Chicago responsible for the acts of Land
Title'in violatine the Ilegal Inducement Repulation and statute, ‘
# Third sentence: Delete. This conclusion is mfelevant

- 12, Principal-Agent Status between Chicago and Land Title, by statute and contract: The

entities” characterigation of their reldtionship is not controlling as to the nature of their
relationship a5 an agency. The fact of a coniract bémeéﬁ the entities which identifies thése
" parties as “agent” and “principal” is not determinative of their status vis-G-vis each other.
Even industry of popular usage does not determine that an “agency relationship” exists. See,
Restatement of Law (Third) dgency §§1.01, 1.02 (2006). '

¢ Pirst sentence: Adopt.

* Second sentence: Delete, as 6onr;1us:ion is overly broad‘ a:_nd appears to relate to an

analysis of conimon law agency laws which are inapplicable here. _

o Third sentence: Delete, as conclusion is unclear and appears to relate to an analysis of

‘common law agency laws which are inapplicable here.

¢ Second and third sentences Correct, replacing w1th While it js somewhat relevant and

helpful,- the characterization .wlnch two parties 'may give to their relationship is not ﬁnally
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contrﬁlling;as to the actual nature of their relationship as principal and agent. - (Ft should be

noted, howevet, that if one were'to apply the cornmon law theory of agency instead.of the

fafiftory creation of agency herein. given the wording of the “Issuing Agency

,Agesmen and the actual behavior of Chxcago and Land Title as_exclusive agent and
exclusive appointing insurer, all as set forth in the Findings above, it is most likely that
Conclusions of Law would determine that the traditional cémmon law of agency analysis-
would also support a determination that a prindipal-agent relationship exists between

13, Ingeneral, an “agent,” under traditional agency principles, isd person authorized to act
for another and under that party’s control. The relationship may arise through employment,
contract; or by apparent authority. It has long been the law that an agent can bind a principal
while acting within the scope of the agency: See; Restatement (Third) Agency (2006).
e Pirst and second sentences: Delete, Tirelevant, as common law: piincf_fjles of the
prindi’paL agent felaﬁonship are ﬁrelevant to the proper determination of the issue herein and,

further, the principal-agent relationship can be created betwecn appointing insurer-appointed .

insurance agent by statute. Replace with: A pggcmle—agent relationship may b created
either by the Insurance Code in-the appointing insurér—appointed Insurance agent situation, ot
by the dictates of traditional common law, Hefe, it is concluded that a principal-agent

relationship was created by the Tistranss Code:

* Third sentence: Adopt, but: supplament by replacing with: Decades of well established
insurance and other case law have determined that an agent can bind a pnnclpal while actmg

[Chicago’s] behalf.

w14, Here, an agency réildtion&hip Is siggested by the contract between Chicago and Lar;d A

Title,, These entities executed @ contract which uses the term “Issulng Agent” for Land Title and
“Principal” for Chicago; to describe their relationship to each other. The sub.s'tance of that
contract (as discussed below) creates the relationship zf it. exzsts, not the mere labels of
“principal” and “agent.”

+. BEntire Concluéion?i:- Because comumon law principles of prinqipal and agent do not apply
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Herein, this Conclusion is itrelevant, Replace with: Jn this matter, as concluded above, an

agency relationship was' created statutorily between Chicago and. Land Title by virtue of

parties designation of the appointed-agent, Land Title, as a “UTC” makes no difference nnder

the fnsurance Code, (Tt should-be noted; however, while not relevant herein because. this

issue is determined under statutory apency analyses, because OIC arguss as an alternative
that Land Title was also an e_tgent of Chicago under comrmon law, an agenczrelaﬁomhigis

* describe their relationship to each-other, but in_addition the actual substance of that confract -
Ogether with the activities of Land T1ﬂe in soliciting and effectusiting conn-acts on behalf of

gives Chicago significantly’more control than found by the ALJ, and under anamses of both

strict common faw agency and also — although not necessary - the theory of apparent

authority.) - }
15,. Land Tile is .c.iesz’gnated as an "agent” of C’kicqga under the Insurance .Coa’é.:: RCW
48.17.010 deﬁrzes “agent” as:

on its behalf. If autkorzzed so to do, an agem‘ may ejfectuate insurance coptracts. An agent
may collect premivims oninsurances so applied for or eﬁ%ctuated

Land Title is 4 “person,” s is Chicago, under the Insurange Code. (See FN 1)

e Delefs. Not a Conclusion of Law.
16.  The Insurance Code, however, does not specifically define the “agency re[atzonsth
the partzes nghts or re.s'ponsibilmes vzs~d—vis each other That is left to the parties to determine,
to the extent their agreement is not in conflict with the Insurance Code or the OIC’s regulations.
e First.sentence: Delete. This séntcnce is an incorrect interpretation of the applicable

* Insurance Code and decades of applicable principal-agent case in the appointing insurers

% “pergon’” is defined as any individual, company, insurer, assoclahon, otganization ... , partmrshxp,
business trust, orcorporation, RCW 48.01.070.
Delete. Not a Conclusion of Law,
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appointed insutance a;gent area. Aé fousid and -concluded above, RCW 48.17.060 and
48.17.010 clearly define the procedures for creating a principal-agent relationship between
insx;:rer and the agents they app_gint to att on their behalf. *

+ Second sentence: Deleter This sentence is an incotrect interpretation 'of the Insurance
Cocig and the decades. of applicable principat-agent case law in.the inswrer-insurance agent
area. The Insurance Code does tot:leave to the parties the right fo determine whether they
are engaged in a principal-agent relationship or not, or what kind of relationship, fi;i_z;hts and
responmbﬂltxes thcy have as partles mna principal-agent relationship as insurer and appomted
agent.

« " Replace entite Conclusmn with: The Insurance Code at RCW 48.17.010 and 48.17.060,

specifically defines the requitements and procedures for insurers and insurance agents in

Thereafter, dec_adeé of applicable: case law analyzes the principal-agent ‘relationship and

dictates the rights and responsibilities of an insurer in its relationship with'its appointed agent

- and most significantly dictates that an insurer is lable for the acts of the insurer’s appointed

 ingurance agent, which agent is; 'nursuant to REW 48.17.010, specifically_acting on_the
insurer’ g behalf A tltle insurer and its apvomted agent mav not enter into an aggeement,

which Chicago éppears to have attemnted (albelt unsuccessfully as, as found abova even in

the Insurance Code or regulations: i.e Chicago may not enter'nto a private “Issuing Agency

Agreement” with Land Title which attempts to somehow restrict Chicago’s right to supervige

the activities of its legally appointed insurance agent, which agent has been spcclﬁcallv

ltzgallv appointed agent sneclﬁcaﬂv authonzed by RCW 48, 17 160 and 48:17. 010 to conduct
sohcltauon for Chicago on Chicago’s behalf, and thereby suoceed in escapmg 18 11ab111ty to

an extremely broad interpretation. In the landmark National Federation of Retired Persons v,
Insurance Commissioner, 120 Wn2d 101.110-111.838 P.2d 680 (1992). the Washinston
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the return of “cold Jead” cards from consumers for later sale to Insurance agents, even when.,

no insurance co'_mpanv was ideritified. The giving of things of value to producers of title

insurance business, with which: the Illepal Fnducement Regulation is concerned, clearly

conistitutes a form of “solicitation” which appointed agents are-authorized to conduct, on

behalf of their appoitting insurers, pursuant to RCW 48.17.010, Therefore. Land Tiﬂe was

. an appointed agent operating Wwithin the scope of its au’ihority' given to it by Chicago in
* appointing it as its agent pursuant to RQW 48.17.010 and 48.17.160.

17.  The Legislature could have mcluded in the msurance Code a clear description of the

agency relat:on.s'th, seiting forth the rights and oblzgaﬂons of the prmczpal and ggent as
between title insurer and title company The Code is reasonably more concerned with third
parties (the public) than the principals’ and agents’ rlghts and obligations to each other. As
neither the QIC nor Chzcago has ident ified a statute or regulatzon thar clearly a’eﬂnes the
relaz‘zonsth between the principal (C.’IYC) and agent (L), the traditional agency law prmczplesv
apply.
o . Entire Conclusion. Delete. This Concliision is an incorrect interpretation and application
of the Tnsurance Code, ignotes RCW 48.17.160 and 48.17.010 in creating .2 specific
principal-agent relationship between insurers and their appointed insurance agents,
18, CTIC’s lack of contiol int the relationship defeats e “agency relationship:” The
relat"i'bfnsth betweern CTIC and LT, to meet the definition of an “agency” relationship in the
common law, and as adopted by Washington courts, must have several elements. The

Restatement of Law (Thz‘rd) Agency, §.7. 01 (2006), deﬂne;agency:as a relationsh;gp in i‘hz’s way:

manij‘ayts assent to another person (an ‘agent ) that the agent shall act on the
principal’s behalf and subject to the principal’s control, and the agent manifests
assent or otherwise consents to act,
¢ Delete. As above, the common law definitions of a principal-agent rclationshii:a are
irrelevant here. The principal-agent relationship between Chicago and Land Title is created
by the Insuraiice Code at RCW 48:17.010 and 48.17.060, ,
19.  That definition is not in conflict with the definition of “agent” in tﬁe Insurance Code.
The Restatement and Washz‘ngton law on the subject go further than the Code in setting out the
elemenrs of an agency relatzonsth
¢ Delets. Trrelevant conclusmn, as, per Concluswn No. 16 and others above, the common
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law definitions of a principal;agent do not'apply.
20.  InStephens v. Omni Ins. Co., 138 Wn. 4pp. 151, 153 P34 10 (2007), the court stated that
“right to control [By the principal over the agent] is indispensable to vicarious liability."”
(Citations omftted). In Omni, the issue was whether an ihsurance company, Omni, could be held
| Nable for the illegal ths of its agent, .a colléction company hired by Omni, for Violations of the
Washingion :Consumer Protection Act. Omni took ne part in the coﬁeation practices af lssue and
" had no right to control the methods or means used by its agent to collect monies for Omni on
subrogated claims,
o Stephens v. Omni Ins. Co., 138 Wn.App. 151, 153 P.3d 10 (1007), review accepted, 180
~ P.3d 1289 (2008) is unresolved as it is still on appeal to the Wéshin“gton Supreme Court.
Omni held that a debt collection firm to which insurers assigned subrogation claims was not
the ihsurers" agent and that its unfair collection practices fhezefore could not be imputed to
the insurérs. This case, while also unresclved curféntly, is clé“"‘i'rljr distinguishable froin’the
facts herein: the collection agency was not an appointed insurance agént of the insurer as is
Land Title, and was therefore not subject to RCW 48,17.010 and 48.17.160. For this reason,
and various others concerning its contract and activities, the situation in Ommi cantot
remotely be compared to the situation herein.
21, The Omni court refused fo impute the agent’s bad acts in violation of the Consumer
Protection Act to the principal, on the basis that the principal had nothing whatever to do with
the collection company’s businiess practices or behavior. Nor did the tourt impose any
“obligation” on the principal fo monitor or know the beliavior of the agéni‘* vis-a-vis the
Consumer Protection Act, based on the public interest or the qonti_'acf between the agent and
prmczival. 4
s Delete, See Conclusion 30 above.
22 Omm is squarely on point here. Certainly, the State’s Consumer Protection. Act is
equally as important as the Insirance Code in terms of proieqting the public interest. The
Legislative a;rdtement of' purpose for the C’onsuz}zer Protection Act is a strongly stated public
interest ideal, as is the Legislative purpose of the Irsurance Code: ® ‘

3ot RCW 48,01.030; “Public Inferest: The business of insurance is one affected by the public interest,
reqmmg all persons be actuated by good faith, abstain from deoeption, and pracncc honesty and equity in all
insnrance matters, ... * _ )
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The legislature hereby declares that the purpose of this act is to complement the body of
Jederal law. governing resiraints of irade, unfair competition and unfair, deceptive, and
fraidulént dcts or practices in order to protect the public and foster fair and honest
- competition. i 10 this end this act shall be liberally consirued that its beneficial
purposes may be served.

RCW 9. 86 920; See also, Hangman R:dge, 105 Win.2d at 778, 719 P. 2d 531 (1986)

. Delete, Ses Conclusmn 20 above: :
23 Despite the strong publzc~znterest of the Consumer Protection law, and the regui’atory
nature of that Act; the Omni court would not impute the illegal acts of the agent to the principal
where the prmczpal had no right to control the means and methods of agent’s businem practices.
« Delets: See Conclﬁsmn 20 above. _
24,  The principle of agency law which was applied in Omni applies eqigally in this mater.
. CTIC had no right to"control, and did not in fact control, any of thé actions of LT in conducting
marketing of title insurance, Whether CTIC benefitted from the bad acts at issue is not the.

question, and does not chﬁnge the application of the general legal principles.

s Delete. See Conclusion 20 above: Also, this Initizl Conclusion applies the wrong theory
of agency law, the common law theory, and applies a completely distingirishable baée, 1n
- support of this Conclusion. See Conclusion No. 16 and others above. Also; as found in
Findings of Facts above, Chicago had wide sweeping control over Land Title as the
. appointing insurer under RCW 48,17.060 and 48.17.010. (It is'noted that Chicago also hiad
much miore cdntrol over Land Title in the “Issuing Agency Agreement” than it élaims,
apparently in an attempt to escape lability for the acts of its agent on its behalf even under
the fhapplféable common law of agency than it chose to exercise.) Replace with: As found
in Findin:

the actions of Land Title in the markefing and solicitation of Chicago’s title i inisurance on.
behalf of Chicago under eithier 1) the proper analysis of insurer-appointed agent under RCW
© 48.17.060 and 48.17.010 or under, although it is not relevant heve, 2) the commeon law

agency analysis, Chicago cannot not escape liability for the acts of its appointed agent,

whmh agent was clé’a;ly s authorized by statute (and was even allowed undet the “-Issuing

s of Facts above, .C icago had thé right to control, but chose not to conl ol_:_all of

|

¢ Delete; Nota Conclusjon of Law,
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Agency Agreement” even if tlie inapplicable common law of agency were to apply) soliciting

or Chicigd, insiifnés on Chicago’s behalf by claiming to have had no control and/or have

exercised no control and/or was unaware of its agent"s acts on its behalf,
25.  Inthe contract, CTIC manifested an assent to have LT act as its agent for the purpose of

writing the title ifisurance policies and binding CTIC to the risk of a bad title search, LI
likewise manifested its assent; via the contract, to act on: behalf of CTIC in issuing the title
insurance policies. Thus, CTIC and LT entered into a tradz‘tional‘agency relationship, which
specifically limited the control by the prz’ncsza! to those jtems specifically set out in the contract,
No specific authority was grarited for CTIC to control the general bisiness'of LT, including how
it conducted its marketzng
¢ Entire Conclusion: Delets. As set forth in Findings of Fact above, the evidence does not
support this Conclusion under eitber the. applicable statutory creation of principal-agent or
under the inapplicable common,law theory of principal-dgent. Further, this Conclusibn
applies the theory .of common law agency, albeit mcorrecﬂy as it'ignores both the. correct
Findings of Facts above and i ignores the dommon law theory of apparent authority, mstead of
the proper statutory agency analyses, Further, this Conclusion would enable msurers to
simply undue the affebt, and public policy behind, the principal-agent relationship created
under the Tasurance Code. Replace with: Per RCW 48.17.160 and 48.17.010. Land Title

was specifically apnomted by Chicago as an agent to_act on behalf of Chma;zo n SO]lGlt]IlE

for Chicags’s title ihgurance, atong other activities.

26.  The agency relatzonsth created is theréfore hot “universdal,” but is for lirnited purposes,
as speéiﬁed in the contract, The terms of the contract are not in dispute and the contract speaks
Jor itself. Thepariiesto the contract, LT and CTIC; have submitted undisputed evidence to show
how they proceeded, in fact, under that coniract. ' |
~+ Entire Conclusion: ﬁelete.. Conclusion applies the incorrect common law theory of
agency instead of the correct é_té,tutory .création of agency:in’ the insurance afena, e@i)_p]ies-ﬁ.
incorrect findings of fact and incotrectly assumes that, even under the common. law theory of
agency, the principal and agent can privately Limit the principal’s Hability for acts of its
agent. Replace with: Under a defermination of the existence of the principal-agent

relationship under the proper statutory analysis set forth in the Insurance Code (or the

ity). a secret, private
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contract between principal and age;;f c'a;nnof lirnit the liabiliﬂ of the principal for acts of its

solicitatiod and eﬁ’ectuation of Chlcago s title pohcms, on.behalf of Chicagg: and Chmag
chose tor be tninvolved, Simply because Chicago choge to be uninvolved in its agent’s

activities does not exonerate Chicago from habﬂmr under the Insurancc Code (or under the”

27.  Ofnote, there is no evidence thatﬂCTIC_lmew of the misbehavior by LT, That issué is not

in dispute, as the OIC has not brought forth any evidence that shows this to be an issue in-

dispute. The undisputed facts are that CIIC had no participation in, or information about, the

marketing or business: dealings of LT which.would have informed it that LT was violating the

inducement law, CTIC did not participate in the marketing or other business dealings of LTand
had only limited rights to-do so, under the contract.
s Delete. It is jrrelevant whether or not Chicago chose to gxercise control over the
sohmtailon activities conducted by Land Title on its behalf, or whether: Chlcago knew about
Land Title’s solicitation activities on its behalf. See Conclusions 24 and 26 above. This
Conclusion involves a clearly incorrect mterpretaﬁon of RCW 48.17.160 and 48.17.010 and,

- indesd even of fhe inapplicable common law of agency including the theory of apparent |

authority. Per Conchision No. 26 above, Chicago cannot escape liability for the acts of its
appointed agent in soliciting for Chicigo’s insurance on behalf of Chicago simiply because it
chose to not become involved in overseeing these acts and chose to remain uninformed of
these acts. Further; an assumption of a finding of fact — which fact is stated for the first time
in this Goficlusior rather than properly in & finding of fact'— that Chicago was simply
unaware of Land Title’s violations of the Tllegal Inducement Regulation. is not credible.

28.  Insum, the agency. relationship is defeated by the fact that CTIC did 'not have the right to

conirol the marketing actions or business procedures of LT and thefej%re the QIC cannot

impute the illegal acts of LT to CTIC.
« JHntire conclusion: Delete. See .Co'n_clusibh 24 and others aboveé. Further, there is
liisufficient evidence to- support this Conclusion. Further, per Conolusion 24 and 26 and
others above; this Conclusion involves an application of the wrdng legal theory of principal-
agent relationship. Replace withs Land Title is a duly appointed insurance agent of Chicago,
which relationship was created by theil; voluntary acts under RCW 48.17.160 and 48.17.010,

Final Findings of Fact, Conclusions of Law & Order -
on Motion. for Summary Judgment. Page 46 of 50
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with the specific statutory right thagein to solicit for Chicago fifle ingurance policies on behalf

of Chicago. For these reasons, the OIC may hold Chicago responsible for the acts of Land
29. CIIC is not ;obligatedlby law to nonitor its Ure agent-’s compliance with l&w.- There is
- nothing in.the contract which obligates CIIC to monitor the bebavior of LT at risk of having
LT’ illegal actions inputed to CTIC, Neither has there been any showing in the law of such o
requirement, o | ‘ ‘

s Entire Conclusion: Delets. Per Findings above, and goncluded here, “UTC,”

“anderwritten title company” or other such. designations may be used within the title agency

but make no-difference under the. Tnsurance Code: “UTCs” which are appointed insurance

agents have the rights and responsibilities — and the principal-agent relationship with their

apﬁoinﬁng insurer — as if they were not informally designated as “UTCs” or other terms.

Also, tie wording' of the “Tssuing Agency Agreement” is frelevent in applying the correct

statutory-analysis in determining the existence of a principal-agent relationship. |
poiritz the provision allowing such review was not interpretéd by either of the pdfties, to the
contract to obligaté GTIC fo monitor how LT spent its monies,.or whether it violated the law by
spending too much for inducements. - .

o Delete: Cogcl'usion is a dramatic misinterpretation of the 'c}pp]fcable statutes contained in

 the Insurance Code, cited above, and of applicable case lay.. (Further, although inapplicable

as the coinmop, law: theory of agency does not apply to the sitiation heréin, as above, it has

been found that Chicago had significant right to control Land Title but chose not to do $0.)
31.  The OIC does not I;ave‘auth_ariztv to impute bad acts of a title policy “Issuing agent” to
a title insurer where no provision exists for this in tke lmw: The QIC attempts to show that its
authority fbr this specific action against CTIC is within the “broad authortiy” the Commissioner
hasxunder the Code. The “broad authority,” while clearly very broad, must still be exercised
within the parameters of the Insurance Code or the OIC’s regulations.

» EBntire Conclusion: Delete. As found above, this is a misstatement of the OIC’s position,
32.  The cases cited by the OIC indicate that the courts give deference io the 0IC’s
interpretation of the Code wheﬁ a provision of that Code or an Ol C’ regulation is at issue. Here,

there is no provision of the Code or regulation which directly addresses the zls's_ue,' and pone

Fintal Findings of Fact, 'Conclusicns of Law & Order
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which directly gives the OIC authority to hold a title insurer liable for the illegal acts of UTC
agents. . |
s First sentence: Adopt.
+ Second senfence: Delete. Ihcorrect interpretation. of insurance statufes and regulations.
Sca Finidings of Fact and Conclusions of Law above,
33, There is no question that the Code and regulations amply authorzza the OIC to take
action agalnst a title insurer directly for ifs own violations, or directly against the title company
Jor iis violations. CIIC readily corzce’des this to be the law. Absent in the Insurance Code and
regulations cited by OIC is the authority for OIC to hold the insurer lable for the illegal acts of
another company, with whom it contracted for limited pﬁrposes speciﬁcally to undémrite' title
underpinnmg qf law. I cannot ﬁnd authorzty for the. OIC s actzons in the penumbm ? of the |
Insurance Code, although this is what the OIC seems to urge. '
+ Enfite Conclusion; Delete. This is a misstatement of the OIC’s position. Furthet; per
Conclusions 6f Law above, this is.ani application of the wrong theory of principal-agent law
(common law) and entirely ignores the specific statutory authority as provxdcd for in the
Insurance Code and as argued by the'OIC, _
34, Iunderstand the OIC’s policy arguments. While these are attractive from a public policy
standpoint and would be expediﬁ'oys,_ these arguments qqnﬁql; legally prevail. The OIC, despite
it& broad 'regulatory authority, must have some statutory or. specific regulato)y authority. to take
action against an msurer under the Code. Advisary letters and other commumcaﬁons with the
insurer, some 20 years ago, cannot substitute for the necessary statutory or specgﬁc regulatory
authority required forthe OIC’s current actions, The 2006 Advisory letter, the 2006 OIC report,
aid the 10 to 20 yeaiold communications to the insurer are not law. |
» Entire Conclusion: Delete. Pet Conclusion 34 above and others, this is a misstatement of
the OIC’s position. Further, per Conclusions above, this is an Lipp]icaﬁon of the wrong
theory bf law (common law theory) and entirely iguores the spéecific siatutory authority
prcmded for in the Insurance Code and as argued by the OIC. '
35,  Whether, as a policy matter, CTIC should have more control over the acis of the UTC's
with whom it contracts, or should be obligated by law to undertake @ more active role in

*monitoring its' agents ‘for compliance with the inducement laws, is not the issue. Such

Final Findings of Fact, Conclusions of Law & Order
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responsibility or obligation on the principal is not the status of the law.
e Delete. As concluded above, this is an application of the wrong theory of law, entirely
ignores the correet theoty of law and also is an inéon:ect inteip;etation of even the incorrect
theoryof law (the common law theory). ' |
36.  Accordingly, no genuine issue of material faci exists as to the relationship between CTIC
and LT, and the actions of the parties within that relationship. Based on the Sfindings and legal
analysis above;.the illegal acts of LT cannot be imputed to CTIC.
o Delete, As concluded above, this Conclusion is based wpon the wrong theory of law and
ignores the cotrect theory of laws - Replace with: Based upon thé above Findings of Pacts and
Conclusions of Law, Chicago is not enfitled to summary judgment as a matter of law. Based
on the shove Findings of Facts and Conclusions of 'La.w, Chicago. as the appointing insurer

of Land Title, granting Land Title specific statuto;y aufhority"' to conduct solicitation of title
insurance pursuant to RCW 48.17:160 and 48.17.010, specifically, under RCW 48.17.010 as

an appomted agent acting on behalf of Chicago, QIC may fmpuie the acts of Lagd Title in
thJs area. to Chicago. Therefora, the OIC may hold Chisago liable for the acts of Land Title

solicitation. on behalf of Chmapfo of Chicago®s title insurance.

37. Summary Jjudgment is granted to CTIC on the issue of mzputed lzabzlfty for the llegal acts
of LT in violating the inducement statute and regulation.,

- s Delete. This is not a Conelusjon of Law: However, this statement of decision is based
upon Initial Findings of Facts which were based. on insufficient evidence and also simply
misinterpreted; failure to apply the correct statutory analysis of insu;er?agenti". liability;
Thisapplication of the theory of common law agency and:misapplication of facts to-that theory

ceven if it did apply. Replace with: Based. upon the above Final Findings of Fact and Final

' Conclusions of Law, Cﬁicagq is not entitled as a matter of law to summary judement hersin,

illegal acts of Tand Title in violating the Illegal Inducement Regulations and statutes is
denied.

Fina) Findifigs of Fact, Conclusions of Law & - Order
on Mption for Summary Judgment . Paged9 of 50

00063



ORDER

IT IS HEREBY ORDERED that the ALJY's Initial Order G'rantmg Chicago Title
Tngurance Company’s Motion for Summary Judgment is not adopted. Ghioagé Title Insurance
- Compeny’s Motion for Summary Judgment is DENIED on the issne of whether it can be held, -
responsible for the allegedly illegal aots of Land Title of Kitsap County; Inc., which it has legaily
appointed as its exclusive tifle insurance agent in the relevant counties sinoe Mazch 5, 1993, It is
determined herein that the OIC can hold Chicago' Title Insurance Company responsible for the
1llega1 acts of its legally appomted insurance agent, Land Title, in violating WAC 284-30-800,
the Illegal Inducement Re.gula’uon and statute. The OIC may take action against Chicago for the
. 111egal. acts of ,Lgnd Title in the manner it has done in its Notice of Hearing and Amended Notice
of Hearting hersin. This being the dedision of the undersigned Réﬁriei’v ¥ udge, ‘ '
IT IS FURTHER ORDERED that the heating. file should be transferred back 1o the
Office of Administrative Hearings for commencement of Phase I of this proceeding as detailed
above. : . : ‘
THIS ORDER IS ENTERED at Tumwater, Washington, this 24¢h day of April, 2009,
pursuant to Title 4§ RCW and particularly RCW 48.17.010, 48.17.160, 48.17.010 and 48.17.160,
“Title 34'RCW and regulations applicable thereto. '

v 1 .
PATRICIA b PETERSEN ) -~
Review Judge
Declaration of MaJlmg

I deolare under penalty of perjury under the laws of the State of Washington that on the date listed below,:
Tmailed or caused delivery through nomal 6ffice mailing custom and proceduré, a true copy'of this
document, Fine] Findings of Facts, Conclusions of Law and Order on Chicago Title Insurence Company’s
Motion for Summary Judgment (Phase 1 of Hearing), to all interested parties af their respectwe addresses

listed on page one of this document, .
Wi NDE‘?&EALL%WAY =

DATED this& day of April, 2009.

Final Findings of Fact, Conclusions of Law & Order
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RCW 34.05.461
Entry of orders.

M Excep_t;as‘-provldedm‘in subsecﬁ:é)n,;(AZ)“of this isection:

(@) If the presiding officer is the agency head or one or more members of the agency head, the presiding officer may enter
an initial order if further review is available within the agency, or a final order if further review is not available;

® Ifthe presiding officer is a person designated by the agency to make the final decision and enter-the final oidef; the
presiding officer shall enter a final order; and

oI the‘presidi_ng officer is-one or: more administrative law judges, the presiding officer shall entar an initial order.

(2) With respect to agencies exempt from chapter'34,12 RCW or an institution of higher education, the presiding officer
shall transmit a full and complete record of the proceedings, including such comments upon demeanor of withesses as the
presvdlng wofficer deems relevant, to each agency off;mal who is to enter:a ﬁnal o initial order after consldermg the record and
evidence so transmrtted -

(3) Initial and final orders shall include a statement of fihdings and conclusions; and the reasons and basis therefor, on all
the material issues of fact, law, or diseretion presented on the record, including the remedy or sanction and, if applicable, the
action taken on a petition for a stay of effectiveness. Any findings based substantlally on credibility of evidence or demeanor of
witnesses shall bé so'identified. Findings set forth i lariguage that is essentially & repetition or paraphrase of the relevant
provision of law shall be accompanied by, a concise and explicit statement of the underlying evidence of record to support the
findings. The order shall also include a statement of the avaitable procédures and time limits for seeking reconsideration or
other. administrative yelief: An initial order shall. mclude a statement of any clrcumstances under which-the initial order, without
furthier notiés, may B&sdmé a final order,

(4} Fmdlngs of fact shall be based exclusively on the evidencs of record in the adjudicative proceeding and pn matters
officially noticed in that proceeding: Findings shall be based oh the kind* of evidence on which reasonably prudent persons are
accustomedto rély i the conduicet of their affairs. Fihdings may be based on.such evidence even if it would be inadmissible-in
a civil trial. However, the presiding officer shall hot base a finding exclusively on such inadmissible evidence unless the
presiding officer determines that deing so would not unduly abridge the parties’ opportunities to confront wntne&ses and rebut
evidence. The basis for this determination shall appear in the order.

(5) Where it bears on the issues presented, the agency's experience, technical compatency, and specialized knowledge
may be used in the evaluation of evidence.

(6) If a'person.serving or designated to serve as presiding officer becomes unavailable for any reason before entry of the
order, a substitute presiding officer shall be appointed as-provided in RCW 34,05.425, The substitute presiding. officer shall
use any existing.record and may conduct any further proceedings: approprlate in the interests of justice.

(7) The presiding ofﬁcer may allowthé parties a designated tlme aﬁer canclusion of the hearing for the submissuon of
memos, briefs,. or proposed findings.

(8)(a) Except as otherwise providéd in (b) of this subsecﬁon. initial or final orders shall be served in writing within ninety
days after conclusion of the hearing or after submission of memos, briefs, or proposed findings in accordance with subsection
(7) of this section unless this period Is waived di'extended for good cause _;hdiivn.. :

{b) This subsection does-hotapply to the final order of the shorelines hearings board on appeal under RCW 90.58, £t 3

(6) The presiding officer shall cause coples of the orderto be served on each party and the‘agency.
[1905 o 347 § 312; 1989 ¢ 175 §.10;,1088 ¢ 288 § 418

Notes: . - . )
. Finding -- Severability -- Part headings and table of contents not law -- 1995 ¢ 347: See notes following
RCW 36,70A.470,

Effective date — 1989 ¢ 175: See note following RCW 34.05.010,
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RCW 34.05.464
Review of initial orders.

(1) Az authorized by law, ai"agency may by rule provide that initial orders in specified classes of cases may become final
without further agency action unless;, within a specified period, (a) the agency head upon its own motion determines that the
initial order should be reviewed, or (b) a party o the proceedings files a-petition for administrative review of the initial order.
Upon occurrence of either event, notice shall be given to all parties to the proceeding.

{2) As authorized by law, an agency head may appoint a.psrson to rewew |n1'nal orders and to prepare and enter final
agency orders,

3) RCW 34.05.425 and 34,05.455 apply to any person reviewing arinitial order on behalf of an agency as part of the
decision procgss; and fo personis communicating with them, to the same extent that It is applicable to presiding officers.

(4) The officer revnewmg the initial order (including the agency -head reviewing an initial order) is, for the purposes of this
chipter, fermed. the reviewing officer. The reviewing officer shall exercise all the decision- making pOWer that the reviéwing
officer wolld have had to decide and gnter the final. order had the rev:ewmg ‘officer presided over the hearing; ekcept to the
extént that the igsues subjedt to review are [imited by a prowsion of law.oF by the reviewing officer ugon riotice to all the.
parties, In reviewing findings of fact by presiding officers, the reviewing officers shall give due regard to thé presiding officer's
opportunity o observe the witnesses.

(5) The reviewing ofhcer shall perscnally oohsidér the whole record or such portions-of it ds may be cited by the parties.

6y The reviewing officer shall afford each party an opportunity to present written argument and may afford each party an
opportunlty to presentioral argument.

(7) The reviewing officer shall enter a final order disposing of the proceeding or remand the matter for further proceedings,
with instructions to the presiding officer who entered the initial order. Upon remanding a matter, the reviewing officer shall
order such temporary relief as is authorized and appropriate,

(8) A final order shall include, or incorporate by referenceto the initial order, all matters required by RCW 34°05.461(3).

(9) The reviewing oﬁ’lcershall cause copies of the final order or order remandlng the matter for further proceedlngs to be
served upon each party.

[1980 ¢ 175 § 20; 1988 ¢ 288 § 418

" Notes!
Efféctive date — 1989 ¢ 175: See note following RCW 34,05, 010

00066



RCW 34.05.574
Type of relief.

by law,. order an agency to exerc1se discrehon reqmred by law, set aside agency ac’non enjom or stay the agency action,
remand the matter for further proceedings, or entet a declaratory judgment order.The court shall set outin its findings and
conclusions, as appropriate, each violation or grror by the agency under the: standards for review set out in this chapter on
which the court bases its degjslonand order, | [n reviewing matters within agency discretion, the court shall limit its function to
assuring’ that the’ agency has exercised its discietion in accordance with law, and shall hot rtse]f undertake to exercise the
discretion that the legislature -has placed In the agency. The:court shall remand to the agency for modrﬂcahon of agéncy
action, unless remand is impracticable or would cause unnecessary delay. -

{2) The:sole remedy-avallable to a person who is wrongfully ‘denied licensure based upon a faillré to pass-an examination
administered by a state.agency, or Under is auspices, is the right to retake the examination free of the defector defects the
court may have found in the examination or the examination procedure,,

(3 The court:may award damages, compensation, or ancillary relief onlyto the extent expressly authorized by another
provision of law.

(4)' I the court sets aside or modifies agency action or remands the matter to the agency for further proceedings, the court
may, make any interlociitory order it finds hecessary to preserVe the interests of the parties and the public, pending further
‘procéedings or agency action,

[1989c175§ 28,1988 ¢ 288 § 517

Notes;
Effective date — 1989 ¢ 175:-See note following RCW 34.05.010.
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Agents, Brokeys, Solicitors, and Adjusters

Rebating: RCW 46,30,140.
"Twishing"” profublied: RCW 48.30.180,
Unf i pracifces: Chapter 48,30 RCI:

48 17.005 Rule making, (Efféctive July 1, 2609,) The

commissioner may adopt fules to implement afid adnumstaf
* thigchapter. [2007¢117 § 35.]

48 17.010 " Agent" defmed (Eff‘ective until July 1,
2609.) “Apent" means any person appointed by an insurer to
#¢ solicit applications for insurance on its behalf. If suthoiized
so to do, an agent may sffectuate insnrance contracts, An

agent may collect premiutns on insucances so.applied for or
effeciuated, [1985 0264 § 7:1981 ¢ 339 §:9; 1947 ¢ 79 §

17.085Rem, Supp. 1947 § 45.17.01)

48,17.010 Definitions. (Effective July 1, 2009,) The
definitions in this seietion apply throughuut this chiapler
unless the context clearly requires otherwise.

{1 " Adjuster" means any person who, for compensation
as an independent conractor or s ah employee of an inde-
pendent coutractor, oy for fee or commission, mvcstigates or
reports to the adjuster s principal relative to clainis arising
undet insurarice contracts, on behalf solely of either the
insurer or the insured. An attorney-at-law who adjusts insur-
ance losses from time to time incidental to the practice of his
or her professmn, or an. adjuv.tﬁr ofmarine losses, oy a salarjed
employee of an insurer or of a managing general agent, is not
degmed to be an. "adjuster for the purpose of this chapter,

(2) "Independent, adjuster" means an adjuster represent-
ing the interests of the nsurer,

(b) "Public adjuster" means an adjuster employed by and -

represenhng solely the financial interests.of thc msured
named in the policy.

" (2) "Business. entity” means a corporation, association, |

patinership; limited liability company; limited liability part-
nership, or othet legal entity;

(3) "Home state" means the District of Columbia and any
state or temtcny of the ‘United States or province of Canada in
which an insurance producer maintains (he insurance pro-
ducer’s principal place of residericé or priiicipal place of busi-
ness, and ig licensed to act as an Insurance producer,

) "Insurance educatidn provider” means any. msurcr,
health caré sérvice contractor, health miaintenance organiza-

tion, professional association, edneationalinstitution created

by Washington statutes, or vocational school licensed under
Title 28C RCW, or independent contractor to which the com-
missioner has granted authotity to conduct.and certify com-
pletion of a course satisfying the insurance Lducatlon require-
ments of RCW 48,17.150.

(5) "Insurance prodncer” means g person requxred to be
licensed under the laws of this state 16 sell, solicit; or negoti-
ato insurance. *Insurance producer" dogs not include title
Insurance agenl as defined:in sobsection (1 5) of this section,

(6) "Insurer" has the same meaning as .in RCW
48,01,050, and includes a health care servics.contractor as
defined in RCW 48, 44.010 and a health maintenance orgam-:
zation as defined in RCW 48.46.020,

(7) "License" means a document issued by the commis~
sioner autherizinga person to act as an insurance producer or

(2008 Ed.)*

48.17.030

title insurai'ice 'éi'gent for the lines of authority specified in the
actial, apparent or nherent, ir'the holder to' reprasent or
cumrmt fo an insurer.

(8) *Limited line credit insurance”, includes credit: life,
credit disablhty, credit property, credit unemployment, invol-
untary anemploymenty morigage life, mmtgage guaranty,
mortgage disabxhty, automobile dealer gap insurance, angd
any otheiform of insurance offered in connection with an
extonsion of credit that is Timited to partially or Wholly extin-
gu1shmg the credit obligation that the commissioner deter-
mmcs should be desxgnated a form of limited line credit
insuratics,

(9) MNAIC" means uatmnal assomauon of insurance
commissioners,

(10) "Negotiate" means, the act of conferrmg dlreotly

“with, or offering advice dm.utly to,a purchaser or prospectwe

purchaser of a patticular contract of i insurance concerning
any of the substantive benefits, torms, of ‘conditions of the’
coniract, provided that the person, engaged in that aot eithet
sells ingurance or obtams insurance from ingurers for pur-
chasers.

(L1) "Person" means an mdmdual ofa busmess entlty

(12) "Scll" medns to exchange a contrect of insuranoe by
any meaps, - for money“or its equivalent, on behalf ofan
insurer,

(13) "Solicit" mepns attempting to sell insurance or ask-
ing or urging a person to apply for a particulay kind of insur:
ance from a particular insurer,

(14) "Terminats” means the cancellation of the 1elation-
ship between em insurance producer and the insurer or the ter-
mination of an insurance producer s authority to transact
Insutance.

(15) "Title insurance. agent“ means g business entity
licensed under the laws of this state and appoinfed by an
authorized title insurance compatiy to sell, solicit, or negdti-
ate insurance on behialf of the title instirance company,

(16) "Uniform business entily apphcatlon“ means the
corrent version pfthe NAIC uniform application for business
entity insurance license or registration for resident and 10N~
resident business entities,

(L7 "Uniform application” means lhe current version of
the NAIC uniform application for individual insurance pro-
ducers for resident and nonresident. insurance producer
llcensulg,_‘:. [2007 ¢'1E7 § 151985 ¢ 264 § 7;.1981 ¢ 339 § 9;
1947 ¢ 79° .17.01; Rom. Supp. 1947 § 45.17.01 ]

48.17,020 "Broker" defined. (Effective untif July 1,
20019.) "Broker" means aty person who, on behalf of the
insured, for'compensation as an mdependent contractor, for
ocommission, or. fee, and not bemg an agent of the insurer,
solioits, nepotiates, or procures insurance of reinsurance_or
the renswal or continuance thereof, or in any mamner alds.
therein, for insureds or prospective insureds other than him-
self. {1947 ¢ 79 § .17.02; Rom. Supp. 1947 § 45.17.02,]

. 48.17.030 V'Solicitor" defined. (Effective nntil July 1,
2009.) "Solicitor" means an individua) authorized by an
agent or broker to solicit applications for insutance as a rep-
resentative of such agent or broker and to collect premiums in

[Title 48 RCW-—pnge 85]
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48,177,120

(a) Applicants.for licenses-under RCW 48.17.170(1) (),
(h), and (1), at the discretion of the commissioner;

(b) Applicants who within the two-year period next pre-
ceding date of application have been licensed as a resident in,

this state under a license requiring qualifications similar 1o_

qualifications required by the Livense applied for, of who
have successfully completed-a course of study recognized as

a mark of distinction by the insurance induastry, and who are’

deemed by the commss1onsr 1o be fully qualified and cbm-
petent; Cor

© Applicants for an adjustet’s hcense who for a perigd
of orie year, a pottion of which was in thé year next preceding
the date of apphcatxon, have been a full-time sglaried
employee of an insurer or of a managing general agent to
adjust, investigate, or report claims ansing tnder i 1murance
contracts;

() Apphcants deented by the cornmissioner to be quali—
fied by past expenence to deal in ocean maritieo and related
coverages,

(3) The comumissioner may make arrangements, mclud-
ing contiacting with An outslde testing service, for ddminds-
tering examinations.

(4) The commissioner may, at any time, requlre. any
licensed insurance producer ot adjuster to take and success-
fully pass an examination testmg the licensee’s competance
and qualifications as a condition to the continuance or
-rencwal of a license, if the licensée has been guilty of violat-
ing this title; or has so conducted aftairs under an insurance
license as to canse the commissioner to reasonably desire for-
ther evidence of the licensee’s qualifications. [2007 ¢ 117 §
8 1990 Istex.s, ¢ 3 § 2 1977 ex5, ¢ 182 § 3; 1967 ¢ 150 §
16 1965 ex.s, ¢ 70 § 191963 ¢ 195 § 17; 1955 ¢ 303 § 10;

19490190&23 1947 ¢ 79 § .17.11; Rem, Supp 1949§'

45.17,11,)

48.17.120 Séope of examinntions, - (Effective wntdl

July 1, 2009.) (1) Each such exaniination shall be of suffi-
cieit scope and dlfﬂculty to test the applicant’s knowledge;
relative to the kinds of insurance which:may bé dealt-with

. under the tcense applied for, and of the duties and responm—

bilities of, and laws of this state apphuable to, such a Ticerises,

and so as reasonably to assure that a passing score indicates’
that the applicant is qualified from the standpoint of knowl
edge and education.

(2) Examination as to ooean marine and related cover-
ages may be waived by the commissioner as to any applicant
deetned by the commissioner to be qualified by past expori-
ence to deal n such insurances.

{3) The commissioner shall prepare, of approvc,, and
maks available to insurers, general agents, brokers, agents,
and applicants a printed manual specifying in general terms
the subjects which may be covered In any examination for a
particular license. [1989 ¢ 323 § 6;1981 ¢ 111°§ 2; 1967 ¢
150§ 17; 1955 ¢ 303 § 111947 ¢ 79 § 17 12; Resii. Supp,
1947 § 45.17.12.]

Effective dnte-—-1989 0 323 See note following RLW 48.17.055,

48,17, 125 Examination questmns—Conﬁdentiality—
Penalties, (Effective antil Julp 1, 2099,) It is unlawful for
-any unauthorized person to remove, reproduce, duplicate, or

[Title 48 RCW-—page 90]

Title 48 RCW Insurance

distribute in any form, any question(s) used by the state of
Washington to determine the- qualifications: and competence
of insurance agents, brokers, solicifors, ot adjustets required
by Titlé 48 RCW 1o be licensed. This section shall not pro-
hibit an insurance education provider from or eating and using
sample test questions in courses approved putsuant to RCW
48.17.150:

Any person vlolatmg this ecotion shall be stbject to pen-
alties 8s prov1ded by RCW 48.01,080 and 48.17,560. 1989
¢ 323 SL].

i Fffecﬂve dute——198') ¢ 323: "This uct Is nooessnry, for the unmcdlaie

crament and lts- existing pubhc institutions, and shall ke effect July 1,
1989," (1989 ©323 §8.]

48.17.135 Examination questmnq—«—Conﬁdentia[ity— '

Pénaltios. (Effective July 1, 2009.) Ttis wlawful for aty
uneithorized person to remove, reprodiice, duplicate, or dis-
tribute in any form, any questlcm(s) used by the state of
Washington to determine the qualifications and competence
of insurance producers or adjusters requited by Title 48 RCW
to be Heensed, This séction shall not prolnbit an insurance
education provider fron creating and using sample tost ques-
tions in courges approved pursyant to RCW 48.17.150,

Any person violating this section shall be subject'to pen~
alties as provided by RCW 48.01.080, 48.17,530, and
48.117,560. {2007 ¢ 117 § 9; 1989 c323y 1]

Effective date—I1989 ¢ 323; #This not 5 necessaty for the fmediate
preservation of the public peace, health, or safety, or suppott of thé staté grov-

érnment and its oxisting public 1nsﬂtutions, and shall take offect July 1,
1989, [1989 ¢ 323 § 8.

48.17,130 Examinations—Forim, time of, fce, (Effec-
tive until July 1, 2069,) (1) The answers of the applicant to
any such examination shall be written by the applicant under
the examming authority®s supervision, and any such written
discretion ofthe examining aulhonty """ ,

(2) Examinations shatl be gwcn at such times and places
within this slate ag the examining, avthority deems | ﬂeCGSbﬂI’y
reasonably-to serve the conyenience of both'the examining
authority and applmants

(3) The examining authority may require a walting
period of reasonable duration beford giving a now examina-
tion to an-applicant who has failed to passa previous similar

.cxaminauon.

{(4):For each examination taken, the commlssxoner shall

colleet in advance the fee provided in RCW 48,14.010. In the

eveiit the commissioner contracts with an independent testing
service for examination development and administration, the
examination fee may be collected directly by such testing ser-
vice, [1981 ¢ 111.§.3; 1967 ¢ 150 § 18; 1947c 79 § .17.13;
Rem, Supp. 1947 § 45,17, 13]

48.17.150 Agent’s and broker’s qualifications—Con-
tinuing education requirements. (Effective uptil July 1

2009.) (1) To qualify for an agent’s or broker’s license, an-

applicant must otherwise comply with this code and must:
(8) Be at least cighteen years of age, if an individual;
(b) Be 1 bona fide resident of and aotually reside in this

state, or if a corporation, be other than an insuror and main+

(2008 Bdl)
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Agonts, Brokers;- Solieitors, and Adjusters o

tain a lawfully established place of business in this state,
except.as provided in RCW 48.17.330; i

{c) Be empowered to be an agent or hroker under its
members’ agreement, if a firm, or by ity articles of i incorpora-
tion, if a corporation;

(d) Compléte the minimum educational 1equ iksments for
the issuancoe of an agent’s license for the kinds of i insurance
speclﬁed in RCW 48.17.210 as may be rcquued by regula-
tion issued by the commiissionet;

(e} Successfully pass any examinatnon as rc,qulred under
RCW.48.17.110;

() Be a trustworthy person; ~

(2)(i) If for an agent’s Ticense, be. appomted ag its agent'

by one.of more authorized insurers, subject.to issuance of the
license; ~

(li) The commlssioner tay by regulation establish
requwemcnts, inchiding notification formats, in addition to or
i lieu of the requirements of (g)(1) of this subsection to allow
anagenttoactasa representative of and place imurance with
an insurer without first noufymg the commissioner of the
appointment for 8 period of time up to but not excéeding
thirty days from the date the first insurance apphcatmn is exe-.
cuted by the agent; and

(h), Xf for broker’s license, have had at least two years.
expetience cither.as an agent, solicitor, adjuster, general
agent, broker, or as an employee of insurers or representa-
tives of insurers, and gpecial éducation or training of suffi«
cient duration and extent.reasonably fo sutisfy the. commyis-

sioner thal the applicant possesses the competence necessary

to fulfill the responsitiltitics of broker,

(2) The cormissiontr shall by regulation establish min-
inum continuing education requirements for the renewal or
réissuance of a license to an agent ot a broker.

(a) The commissioner shall require that continumg edu-

catioh courses will be made available on a'statewide basxs in”

order to ehisurs that persons residing it all geographxcal areas
of this state w111 h'tve a J:easonabla opportunity 6 attend sugh
courses,

(b} The contitiving education requirements must be
appropnafe to the license for the kinds of Insurance. specified
in RCW 48.17.210.

(¢} The continuing education req ulrements may be
waived by thie commissioner for good caitse shown,

(3) If the commisstoner finds that the applicant is quali- -

fied and that the license fee has been paid, the license shall be
issved... Otherwise, the commissioner shall refuse to issue the
license, [2005 ¢ 223 § 7, 1994 ¢ 131 § 4; 1988 ¢ 248 § 9;
1979 ex.5. 0 269 § 7, 1971 ex.5, ¢ 292 § 47, 1967 o 150 § 19;
1961 c 194 § 4; 1947 ¢ 79 § .17.15; Rem. Supp. 1947 §
45.17.18)

Effcetive date, implementhtion—I1979 ex.5, ¢ 260t See nole following
RCW 48.14.010,

Severability—1971 exs. ¢ 202: See note Jollowing RCW 26,28.010,

48,17.150 Continuing education courses and reguire-,

ments. (Effective July I, 2009,) (1) The commissioner shall

require that continuing education courses will be made avail-
ablc on'a stalewide basis in order to ensure that persons resid-
ing in all gaographxcal areas of this state will have a reason-
able opporlumly 10 atrend such courses.

(2008 Bd))

48.17.160

(2) The continuing education requirements must be
appropriate to the license for the lines-of anthority specified
in RCW 48.17.170 or by rule.

(3) The continuing education requiretiients may be
waived by the commissioner for good canse shown, [2007 ¢
117 § 10% 2005 ¢ 223 §77,, 1994 ¢ 131 § 4; 1988 ¢ 248 § 9;
1979 ex.s, ¢ 269 § 7, 1971 ex.8. ¢ 292 § 47; 1967 ¢ 150 § 19,

- 1961 ¢ 194 §4 1947 ¢ 79 § ,17,15; Rém. Supp. 1947§

45.17.15]

Effective date, implementation—1979 ex.5. ¢ 26%; Sesnoie follow{ng
RCW 48.14,010. -

Severability—1971 ex.s. . 2923 Seo note following RCW 26.28.010.

48,17.153 Agents seliing federal flood fnsurance pol-
lcies—Training requirements, (1) All Washington state
licensed ihsurance agents who sell federal flood Insurance

© policies must comply with the minimym training require-

ments of section 207 of the fldod insuratice reform. act of
2004, and basic flood education as outlined at 70 CF,R, Sz,
52117 or such later requirements as are published by the fed-
eral emergoncy management agency,

(2) Licensed insurers shall demonstrate (o the. commis-
sioner; upon request, that their licensed and appointed agents
who sell federal flood insurance policies have complied with

the mintmum federal fléod insurancs training requlrements
[2006 ¢ 25 § 15.] .

48.17.160 Appointment of agents—Revocation—
Expxratiou——Renewal (Bffective until. July 1, 2609.) (1)
Each 1nsurer on appomtmg an agent in this state shall file

ﬁlmg feo therefor as provided jn RCW 48.14,010. The com-
missioner shall refurn the.appointment of agent form to the
insurer for distribution to the: agent, ‘The commissioner may
adopt regulations establishing altetnative appointraent proce-
dures for mdividuals withinlicensed firms, cmporatlons, or
sole proprietorships who areé'empowered to exercise the
authority conferred by the ﬂrm, corpomte, or sole propmetot»
ship licefnse.
(2) Each appomtment shall be effeitive tinfil e agent’

license expites oris revoked, the appointment hias expired, or

" written fiotice of ferminiation of the appointment js filéd with

the commissioner, whichever occurs first.

(3)"When the appointment is revoked by the insuter,
wrilten notico of such revocation shall be given to.the agent
and a copy of the notice of revocation shall be mailed 10 the
conmissioner.

{4 Revocation of an appomcment by the insurer shall be

deemed to be effective as of the dale designated in the notlce

s being the effeotive date if the notice is aciually feceived by

the agent prlor to such designated date; otherwise, as of the
earlier of thé following dates:

(a) The date such. notice of revocatmn was received by
the dgent,

(b) The date such notice; if mailed Lo the agent at hig last
address of record with the insurer, in due coutse should have
been received by the agent.

(5) Appointments expire if not timely renewed. Bach
insurer shall pay the renewal fee set forth for each agent hold-
ing'an appomtment on the renewal date assigned the agents of

IEitle 48 RCW—pnge 91]
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RCW 48.17.160
Appointment of agents — Approval — Termination — Fees,

: (1) An Insurance producer or title Insurance agent shall not act as an agent of an insurer unless the insurance producer or title
insurance agent becomes an appoitited agent of that insurer. An insurance producer who-i is not acting as an agent of an
insurer is not required to becoime appointed.

{2) T appoint an lnsurancé"pmducer or tile insurance agent as.its,agent, the appointing insurer shallfile, in a format:
approved by the .commissioner, a notice of appointment within fiftsen days from the dats the agency contract is executed or
the first.insurance application is submitted, whichever is earlier.

3) Upon receipt: of the notice of appointment, the commissioner shall verify within a reasonable time, not to excead thirty
days that the risurdnce producer or title insurance agent is eligible for appom'tment If the insurance producer or title
insurance agent is determmed 1o be ineligible for appomtment, the commissioner shall notify the insurer within ten days of the
determination.

(4) An Insurer shall pay an appointment fee, in the amount and method of payment set forth in RCW.4514.010, for each
insuraiice producer or title insurarice agent appointed by the insurer.

(5} Contingent upon payment of the appomtment renewal fee as set forth in RCW 48.14.010, an appointment shall be

commlssmner as required by RCW 48.1 7.595.

[2009c162§18 2007c117§11 1904 ¢ 131 § 5, 1990 1st ex.s. 03§3 1979 ex:. ¢ 260 § 2; 1967 ¢ 160 §20; 1950 ¢ 225§ 6; 1955 ¢ 303 § 13;
1947 ¢ 79 § .17.16; Rem. Supp. 1947§45 12,181

Notés: .
Effective date — 2009 ¢ 162: See fiote following RCW 48.03.020.

Effective date, implementation — 1979 ex,s. ¢ 269z See note following RCW 48.14.010,
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RCW 48.29.210 ]
Business inducements — Prohibited practices.

(1) A-title insurer, title insurance agent, or emiployee, agent, or other representative of a title insurer or title instirance agent
shall not, directly or indirectly, give any fee, kickback, or other thmg of value to any person as an inducement, payment, or
reward for placing business, referring business, or causing title i insurance business to be given to either the title i Insurer, or title
insurance agent, or both,

(2) A title insurer, title insurance agent. or employee; agent, or other représentative of a title insurer or title insurance agent
shall not, directly or indirectly, give anything of value to any person in a position fo refer or influence thereferral of title*
insurance business to either the title insurance company or title insurance agent; or both, except as permitted under rules -
.adopted.by.the commissioner.. )

[2008 ¢ 110§ 3}
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RCW 48,30.010
Unfair practices in general — Remedies and penalties.

acts. or practices in the conduct of such business.as such meﬁwods acts, or practlces are defined pursuant to subsection (2) of
" this section. . .

{2) In addition fo such unfalr methdds and .unfair or deCeptive acts or practices as are expressly defined and prohibiited by
this-code, the Gommissioher may from time to time by fegulation promulgated pursiant to chapter 34.05 RCW, define other
methods of competition and other acts and practices in the conduct of such business reasonably found by the commissioner to
be unfair or.deceptive after a review of all comments received during the notice and comment rule-making period.

(3)(a) In defining other methods of competition and other acts and practices I the conduct of such business to be unfair or
deceptive, and after reviewing all comments and documents received during the notice and comment rule—maklng period, the.
commissioner shall identify his or her reasons for:defining the method of competition or other act or practice’in the conduct of
insurarice to be unfalr or deceptive and shall mclude & statement outlining these reasons as. part of the adopted rule.

(b) The:commissioner shall include a detailed deséription of facts upon Which he or shié rélied and of facts upon which he or
she failed to rely, in defining the method of competition or other act.or practice In the conduct of insurance to be unfair.or
deceptive, in the concise explanatory statement prepared under RCW.34.05.325(6).

{0) Upon appedl the superior court shall review the fifidings of fact upon which the regulation is baset dé névo.on the
record, .

@ Nosuch regulatlon shall be made effective prior to the explration of thirly days after the date of the order by which lt is
‘promulgated. .

(5) If the commissioner has cause to believe that any person is wolahng any such regulation, the commissioner may order
:sUch persan to cease and desist therefrom. The commissiongt’ ‘shall deliver such order to such pergon direct or mail it to the
person by registered mail with-feturn’ feceipt requested. If the'person viclates the ordet after explratlon of ten days after the:
cease and desist order has been received by him or her, he or she may be fined by the commissioner a sum not to exceed two
hundred and fifty dollars for each violation committed thereafter.

(6) If any such regulation is'violated, the commissioner may take such other of addltlonal action as is périnitted uhder the
insurance codéfor violation of a regulatlon

(7) An insurer engaged in the business of insurance may not unreasonably deny a claim for.coverage or payment of
- benefits to any first party claimant. "Eirst party claimant" has the same msaning as in RCW 48.30.015.

[2007 ¢ 498 § 2 (Referendum Measure No. 67, approved November 6, 2007); 1997 ¢ 409 § 107; 1985 ¢ 264 § 13; 1973 1st'ex.s. ¢ 162 § 6/ 1965 exis.
070§ 24; 1947 ¢ 79 § 30.01;:Rem. Supp. 1947§463U 01.

Notes: .
Short title ~ 2007 ¢;498: See note following RCW 48 30. 015

Part headings — Severability — 1997 ¢ 409:: See notes following RCW 43.22.051

Severability -- 1973 15t ex.s. ¢'152: See note following RCW 48,05, 140,
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48.30,140

such record or mitiutes, [1947 © 79 § 30. 13 Rem, Supp,
1947 §45.30.13.] =

: 48307140 Rebating. (Effective untli July 1, 2009.) (1)
Bxcept to the extent provrded for in an applicable filing with
the commissioner then in €ffect; no insurer, general agent,
agent, braker, or solicitor shall, as an indiicemsnt to insgr-
ance, or after Insurance hias been effocted, directly or indi-
rectly, offer, promise, allow, give, set:off, or pay to the
insured or to any employes of the: instired, any-rebate, dis-
count, abatement, or reduction of premium or any: part
thercof pamed 1n any {nsurance.contiact, or any commission,
theteon, or earnings, profits, dividends, ot other benefit, or.
any othel valuable consideration or mducemcnl whiatscever
© which. s not expressly provided for in the policy, :

' (2) Subscction (1) of this section shall not apply as to
comimissiong pald to a licensed agent, general agent broker,
ot solicitor for instirance placed on that person's own prop-
erty or risks,

..(3) This section shiall not apply-to the allowanee by any
matine insurer; or marine insurance agent, general agent, bro-
lcer, or solimtor, to any insured, in conmection with marine
mquranoe, of such discount as is sanctioned by custom among
marine insurers as being addmonal to the agent’s or broker’s
comnission,

(4) This section shall pof’ ‘apply to advcrtlslng or promo- &

tional programs conducted by’ insurers, agents, or brokers
whersby prizes, goods, warcs;-ot merchandise, not exceeding
twenty-five dollars in value per person in the aggregate in any
twelve month perlod, are given to all insureds or progpective
insurcds under similar qualifying circumsfances,

(5) This section does not apply to en offset-or rcnnburse-
ment:
RE? 48 17.270. [19940203 §3; 1990 1st x5, 63 §8; 1985
6264 § 14; 1975-76 2nd ex.s. ¢ 119 §3:1947579 § .30.14;
Rem, Supp 1947 §4530.14)

48.30.140 Rebating, (Efﬁ.ctive .Iuly 1, 2009.) (1)
Except to the extent provxded for in an applicable filing with
the. commissioner thenin effect, no insurer, insurance pro-
ducer, ot title ihsurance agent shall, as an inducement to
insurance, ot after insurance has been effected, directly or

indirectly, offer, promise, allow, give, set off, or pay to the-

insured or 1o any eniployee of the insured, any rebate, dis-

count, abatement, or reduction of premium or any part-: "
thereof fisined in any insutance coniract, or any commission

thereofi, or eatnings, profits, dividends, or other benefit, or
any other valuable consideration or mducament whatsoever
which is not expressly provided for fn thé policy,

(2) Sybsedtion (1) of this section shall not apply as to
commissions paid to a licensed insurance producer, or title
insurance agont for-ingurance placed on that person § OWn
propetly ot risks.

(3) This sectlon shall nof apply to the allowance by any
marine ingurer, or marine insurance producer, to any insured,
in conmection with marine insurance, of such discount as is
sanctioned by custom among marine insuters as being addi-
tional to the ihsurance producer’s commission,

{4) This section shall not apply to advertising ¢r promo-
tional programs condycted by insurers, insurance producers,

ITitle 48 RCW-—page 212)

Title 48 RCW: Insurancé

or title insurance agents whemby prLZes, goods, wares; or
merehandise, not exceedmg {wenty-five dollars in value  per
person in the aggregate in any twelve month period, are given
to all, msureds or progpective insureds under similar qualify-

ing circumstances,

(5) This seotion does not apply td an offset-or reimbutse-
mentof all-or part of a.fec paid to an insutance producer as
pravided in RCW 48.17.270, [2008 ¢ 217 § 35;1994 ¢ 203 §
3;°1990 Istex.s. o 3 §8;1985¢264 § 14; 1975 *76 2nd cx.s,
¢ 119 § 3/1947 0 79 § 30.14; Rem. Supp, 1947 §45.30,14.]

Swernbﬂilg ~EHective date-—208 ¢ 2171 See notes following ROW
48 03 020, *

48 30, IS() Tegat inducements, (Effective until July 1,

2009.) ‘No {usurer, general agent, agent, broker, solleiter, or'

other person shall, as an mducement {0 insuranéo, or iveon-
nection with any insurance transaction, pmV1de in any pohoy

- for, or offer, or sell, buy; or offer or promise to buy ot give,

or proxmsu, or allow to, or on belialf of, the msured or pro-
spectivé insyred in.any manner whatsoaver .
(l) Any shares of tock or other securifies issued or at
z;_,ny time Lo bé issued on. any interest therein or rights thereto;
or
2) Any spet,ial advisary-board coniract, ot other con-

 traot, agreement, or understanding of any kind, offering, pra-

viding for, ot promising any profits or special retarns 6t 5pe-

£ial dividends; or

(3) Any prizes; goods, wares, or merchandise of an
aggtegate value in excess of twenty-five dollars,

This section shall not be deemed to pmhlblt the sale or
purchnsa of seourities as a condition to or in connection with
surety insurance insuring the performance. of an obligation ax
part of a plan of financing found by the commissioner to be
designed and opcrated {n good faith pnmanly for the purpose

in the same tmnsaohon in- whmh 11fe insurance is sold. [1990
st éx.s. 6.3 § 9; 1975-76 2nd ex.6. ¢ 119 § 4; 1957 ¢ 193 §
18; 1947 079 § .30.15; Rem. Supp. 1947 § 45.30.15,] -

48.30.150 Hlegal inducements. (Effecave July 1,
2009.) No'insuret, insurance producer, title insurance aent,
or other person: shall, as an inducement to insurance, or in
connection with any insurance transaction, provide in any
policy for, or offer, or sell, buy, or offer or promise to buy or

-glve, or promise, or allow ti; ot on behalf of, the insured or

prospective insured in any manner. whatsoever:

(1) Any shares of stock or other securitles issued or at
any time to be issued on any interest thexein ot rights thereto;
or . - * '
”'(2)" Any special pdvisory board contract, or otiier con-
tract, agreentent, or underqtandmg of any kind, offering, pro-
vxdmg for, or promising any proﬁts or special veturns or spe-

~ cial dwidends or

(3) Any prizes, goods, wates, of merchandise of an
aggregale value in excess of twenty-five dollats,

This section shall not be. decmed to prohlbxt the sale or
purchase of sécurities as a condition fo or in connection with
surety insurance msurmg the performance of an obligation as

part-of a plan of fi inatcing found by the commissioner (o be

;des‘lgned and operated in good faith primarily for the purpose

(2008 Bd)

00074




Trade Practices-

reserves of the quality of an insurer, in a manney to suggest
that such figures or comments are impressive or that the
report demonsfrates the company (o be particularly strong

financially or of high quality relative to other compames, :

when such is not thu oase, creates a false i nnprest,wn and is
deceptive,

{Statutory Authorlty, RCW 48,02.060. 88-24-053 (Order R 88~12) § 284—-
30-660, filed 12/7/88)

WAC 284 30.700 Resfrictlons as to denial and termi-
nation of komeowners insurnnce affected by day-ciire
operations, (1) Begmmng August 1,1985, pursuant to RCW
actmg homcowners insurance to dety Homcowners i infutanoe
to an applicant therefor, or to terininate any homeowners
insurarice policy covering a dwelling located in this state,
whether by cancellation or nonrenewal, for the principal rea-
son that at iiisuréd undef such polley is engaged in the oper-
ation of a day Gare facility, pursuant to chapter 74.15 RCW
at the insured location..

(2) This iule docs not prevent an fifsurer from: excludmg
or hm1ting coverage with respectito liability or property
lossos-drising out of business pursuits of an insuted, specifi-
cally including those related to the opcranon of day cate
facilities, - .

700. filed 8/12/85 ]

WAC 284-30- 750 Brokers' {ees to be disclosed. It
shill be an unfair practice for any broker praviding services
in connection with the procmement of instranee to charge a
fee in excess of the usual commission which would be paid to
an agent without havmf, advised the insured or prospective
insured, in wtiting, in'advance of the 1cndermg of services,

that there will be a charge and its amowit or thc basis on.

which such ¢harge will be determined.

[Stabulofy Authority; ROW 48.02,060; 48.44.050 and 48,46.200. 87-09-071
(Order R 87+ 5), §2s4 303750, filed 4/21/87.)

WAC 284-30-800 Unfaix practices applicable to title
tnsurers, and their agents, (1) ROW 48:30. 140 and 48:30.~
150, pertaining to "rebating" and #illegal lnducements, are
applicable to title. insurers and their, agents, Becausie those
statutes primarily affectinducements or'giffs to an insured
and an insured's employee or 1eprescnt4t1ve, they do not
directly prevent similar conduot with respect to others. who

have considerable control or influence over the: selection of |

the (itle insurer fo°be used in real estate transactions. A% a
result, instreds dosnot always have, frec choice 6r unbjased
recommendations as lo the title Insurer selected, To prevent
unfair methods of cumpetmon and tinfair ox deceptlve acls of
practices, this rule.is adopted,

(2) It is an ynfair method of competmon and an unfair
and deceptive act ar practice for a title § insurer or its agent,
directly or indirectly, to offer, promise, allow, give, set off, or
pay anythmg of value exceéding twenty-five dollars, calcu-
lated.in the aggregate over 4. twelve-month period on a per
petson basis in the manner specified in RCW 48.30.140(4), to
Any person ak an mducament payment; or reward for placing

(2007 B4)

184-30-3 UU

or causing title insurance business to be given to the title
insurer.

(3} Subsection (2) of this section specifically apphcs to
and prohibits inducements, payments, and rewards (o real
gstate agents and brokers, lawyers, mmtgagecs mortgage
loan brolers, financial insu’mtxons, cscrow agents, persons
who Tend money for the:purchase of real estate or interésts -

therein, building contractons, reak.estate developcrs and gub-

dividers, and aty other person who is-or may be in a position
o influence the.selection'sf a title insurer, except,advertising
agencics’ broadcasters, or publishers, and their agents and

. ,d1str1butors, and bona fide employees and agents of title

insurers, for routine advertising of other legitimate semges s
(4) This section does not affect the relationship of 4 title
insater'and its agent with insureds, prospective ifisureds ,ﬂlexr
employees or othet acting on the it behalf. That rela mnslup
continvies to be subjoct {o the limitations and restrictions set
forth in the wbatmg and }llegal mducement stututes, RCW
48.30.140 and 48.30. 150, =ty
[Stututory Authority: RCW 48.02.060 (3)(a, 48.30, 140; 48:30.150,
48.01,030 and 48,30,010(2). 90-20-104 (Order R 90-L1), § 284-30-800, filed

10/2/90, offective 11/2/90. Statutory, Authon(y' RCW 48,02.060 (3)(n) 83
11-056 (Order R.88-6}, § 284-3()-800, ﬁled 51171/88. B

ENVlROI}_IMEN’PAL CLAIMS

WAC 284-30-900 Purpose, (1) There are many insur-
ance coverage disputes lnvolving-Washington insureds who
face potential linbility for their roles at-polfuted sites in this
stater State and foderal mandates exist for cleaning.up the
environmentin order to address the adverse effects of hiazard-
ous substances on human health and safety and the environ-
ment in general, 1t is in.the public interest to reduce (he costs
incurred jit cohnection with environmental claims and 1o
cxpedite the resolution of such claims, The state of Washing-
ton has & substantial public inierest in the timely, efficient,
and appropriate resolution of environmesital claims mvolvmg
the hdblhty of insureds at polluted sites in this state, This
interest is based on practices tavoring good fuith and fair
dealing in insurance miatters and on the state's broader health
and bafely interest ina. clean environment, -

(2) lnsuteds and Insurers alike face claims comphcated
by factoal issues conceining events thet otcurred in the dis-
tant past, Many. sites with, environmental damage involve.

* long-tern operations with multiple owners; therefore, issues
. refuted to lost polisies which may provide insurénce coverage

int ihe environmental claims context provide umquely chal-
lenging problems of both lost cvidence and witnesses.

"(3) Cooperation between insureds and insugers in fairly
and expeditiously resolving lejgititeté disputes and in reduc-
ing or elimifating nonmeritorjdus claims is in the public
interest, Facilitating cooperation in resolving legitimate Jost
poliey disputey in cnvironmental claims will reduce unneces-
sary litigation, thereby frecing more resources for envivon-
mental cleanup, Tnsureds and insurers are encouraged to per-
ticipate in a mediation program in order to achieve a mutnally
acceptable, expeditious, resolution of environmental claimg
without resort to costly and Tengthy-litigation. | ‘

(4) This regulation is adopted to provide myinimum stan-"
dards for the conduct of jnsureds and insurers for presenting
and resolving environmental claims with the goal of facilitat-

[Title 284 WAC~p, 189
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. STATE OF WASHINGTON
" OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE OFFICE OF INSURANCE COMMISSIONER -

IN THE MATTER OF: | Dooket No. 2004-INS-0002
Ghicago Title Insurance Company, ' N
An Authorized Insurer, Infraction No, DO?'-308

Respondent.” FIRST PRE-HEARING ORDER’

conference was held on March-31, 2008, at 8:45 g, m before Cmdy L. Burdue,
Administrative Law Judge. F’artles present: the Ofﬂce of the Insurance Commissioner,
represented by Marcia Stickler, Attorney at Law, and Chicago Title Insurance Company
(Respondent), represented by Kimberly Osenbaugh, Attorney at Law, K&L Gates; with
David Neu, Attorney at Law, and Kevin Chlarello, Comphanoe Officer and Vlce~
Presndent '

. .
The followmg matters were dlscussed and agreed upon; where matters were not .
discussed, the uhdersigned has entered the following rulings on the issues: '

BlFURCAﬂON OF HEARING

The hearing will be bifurcated; with the preliminary issue of the legal *
responsnblhty of Respondent for the actions of Land Title Company of Ktsap County,
Inc., bemg determined ﬂrst

Dependmg on the outcome of that issue, whether Responderit is liabie-for the -
actions of Land Title Company of Kitsap County, In¢., a second hearing will be held to
determine whethei the expenditures of the Kitsap County conipany violate the law,
specifically WAC 284 30-800 and vanous provisions of RCW 48.04 and RGW 48.05.

SCHEDULE FOR PHASE 1OF THE HEARING PROCESS:

1. . Discovery Cut Off: for the issue of legal responsnbtllty/agenoy Is set for May
15, 2008, .

2. 'The Motinns calendar is set as follows:

- a. All mCrtIOl']S and briefs related to the issue of the Iegal liability of Chlcago Title
Company for the actions of the Land Title Company of Kitsap County, inc., will be filed:

Flrst Pre-Hearlhg Order .
2008-SE-0002 1
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| NAME

WASHINGION INSURANCE LICENSING INFORMATION
COMPANY APPOINTMENT LIST

| CHTCAGD TILTLE -
INSURANCE COMPANY

MATLING ADDRESS
601 RIVERSIDE AVE .
JACKSONVILLE FL 32104

x

COMPENY APPT. EXPIRY DATE + 03/18/2009

WAQIC # ARPY.

COMPANY NUMBER :
DATE AUTHORTZED : 03/18/1977

. LINES

SYSTEM.

4/18/2008 -

258

Ingiirance Lines

Title

¥
Statua
Active

EfE DATE EXP. DATE CAN. DAT

BUSINEES ENTITY AFPOLNTMENTS

o

'CORPORATEIC

. CHTCAGO TITLE COMPANY

LEND TITLE COMBANY.OF

LAND TITLE COMPANY OF
KITMSAP -COUNTY INC:
POB 327

ALLIANCE TITLE: & ESCROW 131780

72576TH 8T CLARKSTON
WA 99403 :

AMERTTITLE TNC 137771
101 W PIFTH AVE PROB '

617 BLLENSBURG Wa

9B826

19852
OF WASHINGTON

770 WE MIDWAY BLVD POB

1050 OAR HARBOR WA

98277

COAST TITLE & ESCROW 8492
I N
522 W WISHKAH PO 287 =
ABERDEEN WA. 98520 , ;
FIDBLITY TITLE COMPANY 13067
POB 1682 YARIMA WA. *
98907 C

A i
Y 23081
KITSAP COUNTY INC B
PCB 2737 SILVERDALE WA =
98383 v

. 23082

SHELTON WA
98584

Title

Title

JPitle:

Titie>

Ttle

ritle

Tit;é%

05[22/13?7 03/18/2008

] "

"

09/01/1598 03/18/2009

01/39/1992 03/18/2008

*

06/12/2007 03/18/2009

'

03/26/1981 03/18/200§

k3
»

03/05/1583 03/18/2009

oo i

., 03/05/1993 03/18/2009

*

00077



WAOIC # APPT. LINES

3

E£f DATH - HXP. DATE CAN. DATE

BUSINESY ENTIIY APPOINTMERDS

)

TAND TITLE OF WALLAZ
WALLA COUNTY INC

33 B MAIN:-ST WALLA
WALLA WA 95362 '

¥

LST TITLE AGENCY INC
‘2550 N REDHITL AVE.
SANTA ANA CA 92705

 SKAMANIZ COUNTY., TLILH
o Com e W
41 RUSSELL: ST PO BOX

277 STEVENSON WA 98648

w

SPOKANE COUNTY TITLE |
COMPANY R .
1010 ¥ NORMANDIE STE.
100° SPORANE WA 99201

TITLE GUARANTY COMPANY
OF LEWIS COUNTY

POB 1304 CHEHALIS WA
28532

5.

65280

. 237228

113040°

37472

, 39725

ritle

Title

i

Title

Title

Title -

04/30/2004 03/18/2009

kY

01/31/2005 03/18/2009

05/14/2007 03/18/2009 = .

E3

06/27/2007 D3/1B/2009

=
A

ES

06/12/2007 03./1.8/2003

o
.
=
o

00078

T



- b ¥ -

ISSUING AGENCY ACREEMENT

N 0

CRICAGO TITLE INSURANCE COMPANY, & Misausi cotporation;
h:x:tnu!ﬂgng’l'cr.gtd I n:“Priqulpul" and = . W

© o LANDTETLE, COMRANY, DF . KETSAP, SOUNTY. TN ; :

M9y B L T TS TN DR
hereinalier relerred to ox “ipsuing Agent™, In considerstion of the minus! promises mede heredn, horeby ngres ns followst
CE R . N

N 3 ot = P T . N

1. . Appolitment of {esulbd Agent, Prinuipel hetsby appofats Fesuln Agknl in fxsus it Al séniraness In Lhe lllowing-

C i EREy o Cavmies; ”"%ﬁpcb’&hﬁﬁ ! BRI AN PRS0, st e Bllon g .
O TR | V1. A= G w3 gier With the right ol Principel 1o appolnt sther issubng ngunts tn

the same oy othay Consties in xnid slile. T gt )
Tetrm of Agreement. This Agreement is sande forw \erm of , o1 o 4y yearf om . 015 1992 05 which:
..chel] be the effective dnie herentl, sod shall be sutomatlenlly txlchdc'gd-i ‘ench espition drle wolssd elthet pany plves

 writlen notiee tp ‘th:olhm"p:my of s elepiion not 1o witend utleon ., A4, s dnys privrto the end alxoid origina) torim or

any additional term. : e

4, Autnority of lssuing Agent. Tsseing Agent, by its employtes dndfor sffficers ks dénoted Lo this. Agreement or ony
nmendment theroto, (hereinefior "Adthotfzed Sigratorvics™), shell Mive diithotty on behslf of Prineipa) ro siga,
. counierstgn and irsus Principel's ththr axstrances oy forms supplied ind npproved by Frinelpal sbd ‘gi-dy o8 r2ul properly
. Jocated In the Copnty or Chimtics lixied above, wad In such athet Counties 23 may be desipnated fn writing by Principal, ns
long is s3}d *Authorized Signatories” remain ewployed'hy Jssubng Apent pad, where neeessary, propetly leensed during
the poriod of e that this Agrecmenal remains in Jull foree nd elfupt, lsselng Agem shallnotbe deemed o vanstraed 10
* banuthorzed 1o do angy other nct for pringi tnl not expressly mtherizd hereln,
Astsoflssulng Agent Jeadng Agentshallidi * e
A, Tsstigunly dfils pssuranzes.of Principal, and of 5o otherduls Insurance sompany;
«  Reeelve and process apptications for shile ) B -
(1) In xedordassr with usmal custemary prretiess 2nd procutuess sud prodent underatiing pricipiess and .
. (2% T full complinnge with Instrictlons, tuley und regulations of Frinulpa) gived 1o Tesuing Agont, o
C. Besedolerminktion of the insurability af say tile so Invored wpon: » s . '
Y {1} An cxaminslion pf nn abstract or chesa of title, showing s} relevamt and noeossery poblin rerard matters
- prepaded by (a) Jexuing Agent, (b) mfualilied atwmey rotsined by Tasufng Agent, or (&) oy othar qun!iﬁmi
abstoacior ppainted by Tssving Agent whose work s acooptod by pradent Jporl examingms, or
{7)  An cxamingiion from Issulbg Agents Lile plans, supplemenled to the extent ncetssary by up sbstract mesting
the requiamctis set forth In Prrsgraph (1) abovz, orn seeeh of the relevant publis records; and
, {8 Such [urther prudent off tesvid Investigntion as muy be required by the eoverage ofiths fille assuranees being
Tomadl. ] nanasm ? B > :
D, Duorlng the betm of this Agveement, and Iz & peried of puluss than tex [10) yorrs thorenfier Ysasing Apent, fis beies,
siecessars pnd asvigna shall preserve for weamisuuon by Pringips] ull [iles snd supporting dosumems on which tiile

uxsurenens and underwiiting dectsions worsmade iheduding, but not lmired lo, senrches, work ght::is._mpps.'nnd

i
Py

[

2

affidevdta, Voo . : ‘
= E, (1} Pay Pringipal P of tha groes premiuma, Rogreding any tile sesurence order which involves relnsurance or
selnsursnce, then, pay ernclrnl the amounis, ug pravided in puegeaph &, Below. lssuing Agent shall forwrd
a suid paymewiis ta Prisgipal s1lis Home Qffice on wuch dotes 22 wny be established by Prinvfprl, wlong with full
5, tpd complete eopies of all preminm beating \iule ices fastied duting said perivd. e
i thr event there is an sndurpryment. by reanon of Tasting Apen(s misealdwintion of the amopnts ewed Principel,
Tsuing Agentshall pay the shortage with e nexl month's submissinn, Tn the event ol ks ovekpayment, Principnl
shadl iesug o credit fo Tasning Ayren) which shall be xpplied to the nexa monthly peyment dae o Brlnetpall |
{2} Ow ul) thile"ordets fo exvens of One Millon Dollars (§1,000,000.00) -rcﬁ:rrn'i{ 16 [asuing Agen by Principal the: -
. o parﬁént'ng: l;:f the premiums 16 be submitted ro Principelshall bo nrgotisted when sueh order ix placed, when
. anthorized by law, s ,
18) Forward 10 Principal «l) deposits, peritrities or Letters of Credit over, iha,xggrnpxn wreounts of Ton Fhevsand ™
“ Pollars (310,000.00) which wnre taken ax'security for the perfominnce of an (ndumilty aproeent.
F.  Comply with ]} federnl wud state, municiprl prdinanees, suntoics, miles and Tegulatlons.
G. ;. Consuot all lis busincss i m safesnd Pmﬁm mBnhet. o
H, % Sufely keop the forms refarred lo in Pheapraph 3, akbiive, §n its sxclullva pesscesion snd b lable to Princtpul for all
Yoss or dwmage sullered by principal by ouson 6f wrangfil or negligest wse of such forms.
1. Rewm oll phasloie forme 1o Principnl o0 demand.
Yo Seprejuleiand mafely keep in a soparately desipnuicd pesount xll monfes entrusiéd 1o Itsting Agent by Principal and
others, Soeluding, but not Umbied 1w, Ndueinry Funils, indemyily deprsits and Princlpals shore of il premivms due

rponder, " . .
Said funds xhul he used for wo olher purpese than Jor which entrustdd do Issuing Agent. With respect 16 seid Junds
Isuing Agent shall poidonm and earry out all Instractions given 4o lisuing Agent which rélate to the isspance of  »
Princlpal’s tile axsuvmnces 6710 the Linkility of Princlpal thersunder,. : :
. K. Prompily forward to Pringipal w %, .
o v {1y Al destmenta reacived by Issuing Ageal in which Princlpal s s painy 10 mny adminislative or judicial |

pruceoding snd . o

(2) Al serition comploints of Toguires tovolving Litle prsurgnesy mnde 16 or by wny Frourange depatiment or
rcgulnlory lE‘mFY- .. o . 3.
* L. .Upnnrequest of Prinelpal, wixblish 4 Joss reserve secount for clalms svising out of the tisvance of Principal's 1itle

wasurancen, of any other xeis of Iouing Agent, Tov which lasuing Ageny wny be Hauble, and in such amoums nx

Principal would soroally estublish Jor s own alajms, Within ted (10) days of demaend by Principul, Issubng dgant

.. -heveby agroes 1o forward any such Joss yunerre funds to Principal. - ’
N M. Forvard anogully fo Pribcips] a copy of laining Agent's halanas shuel and profit apd loss stalemenls B

o : ) P . &

SN OSLIT T 4 : - ‘ Wt




.:::. N.  Mulniotn ot fiy vwn expente: . . ,
(1’)l r;llrnr:kul F!'iduli(y b}:nd h]’" tlh: ﬂ?cipnl g ol ol Jouet S 0 2E0LO00. oov v vnven s 0 o Torn s egane by u
. ifiny apuépiable 1o Prineipal; e . .
= ’ (2) f:zm; i\gﬁnl‘{ errar pod omisxions Hubflhy inguranea I the pringlpul sum ol ot deast §'.‘-;QQ| PO Shae
. In 1 furin and sswed By comipany meeeptuble i Prngipal, with i deduetibe of nu niore thun § ﬁ.O-DD e runt
i ‘ : e
{3} ;snsuing tf?“ stinll unnoully furtish Prinaipal wish irve upies Joguther with ourresl premium seesipte Jor snid
hadi nurancey, o W : e el
0. v onb:e:‘{:‘ezi of Prilie| cul'. Lseying Apgenl agress fo potify Tix filelily bend or crxors stid onmibusluns Insurdnes eusrier
. ol any chaim forwhieh lasalng Agenl may be Tiuble Lo Prineipal. : - . .
P, Broome wid remula & mumber in goot) sunding ol the Bisie Land Tide Assozlutlon in soy sture whem the Tesiing
© Apenr eopdusts business, o inthe event thut Irxuling-Agentis pn stiorney, (aeidig Apent ehall remnlig & nitmber I8
yood standing wiih the Bxr Aszociatlon of amy xume whiers the Irsulng Ageniconduers ke princigul plice of bugines
' 5. Relnsuranée/Co-lnsurancet . '
(4] Tesulng Agent shull be responsible for retnsxronok of aalnrurence fecs o kiy 1o sRstmnecy o o
ST, Oyer Twehty Million Dollars or such uther wmounts pe oy ba dettrmingd fivr stme to tins by Pdnelpal, of
{ 2 Such Joasey linmits 22 riujy beaet by ciistomer. . .
(B.) Componsation to Frinalpat shilf be compiied on the busiz of the sicl amonst of gross premivm pficr dedueling the cos) "
of sugh or qol ! . RS
(C.} Principal expresely sorerve the ripht to select any and ull velnsuress andd co-fnsirers: unless the shsismer requires
' olherwisg Th writing, ’ : ) B

‘& Prohibiled Acts of Issuing Agenl. lssuing Agent chinll pot, withaitl prior serifton sonsent of Pringipale N
o A Acteptacrrics of prosess on behol of Principal, onloss requtived iy baw, inwhich ovent Issuing Agent shall promply Lo
forwerd sl dociments served andusulng Agent o Princlpul... & -

B, ncurdebis in the name of Peinoipnl.
T lisues® i . $500,000.00°
! {1) Any title apsurance ino Hinbility smount Tn azcess o208 OOR0 or ) :
3) Any title asstrpnss iy o fisbilhy amount in exaess of $200,000.00 where coverigy Is ta be ulférdid on o risk busis
wth vexpeetto lien, lor servies, lobor or muteyiuls; o2 . =
. {2) Any title x&surehes, regardless of Habillty amount, where a Enown dispiie o8 te Hils mxlstz, or cxics hozunfuus
risks wre Involved and whote sech dispulo or risks ure not Io.be cxcopted, However, Prinaipal will consider
epproving the fxsttnnes of atlte asgutanee without such exeeplion or wih affioualive coveruge upen veiuipy of ull
yelpvint Information, supporting dovuments; end 3 staicmen of the queanion ar risk invelved, Tn livu of prior
\ writiet npproval, Princinel aprecs 1o gohsidar oval approval i §f deems the fisk seeeptuble. subject In Ynsying
Agent theeafier submiting the ln{nrg‘hlnp ua 5ot farth above, nnd thereslier seoure welttan confipmallon of sueh
ora] appravel = .
D Aler nn;—mle ussurance farm fumished by Pringipad,’ -
E.  Issuo mny tidle sssurance for sn smounl. lexs than ahe murketvolue of the roul properiyy or the eslule or interest
instred, vr for leas than the xmontt ol the Indebtadnpas In the rnsy of w Jender's Tnliuy. ) .
Fo  Issue poy title sscurunces affuctiog uﬂ‘ oy mineral pr other hydroosbon of Uierm] interest, seperiie and apart
_ from the Fes op Lensehold exiote In the dand, | = :
€, Uscihe name of the Prinatpo] fn any sévsridsing orprinstng other thea to indice iz the ssuing Agant ts o polley dssping
¥ aponl of the Pringipal. ¥ o +
2 He (ﬁwg‘e’n promlim other than shit approved by the Principul, excluglie of wny speriud wark chargos, !
7. Additional Premium, Only Principal shall be entiled to any ndditival premium churged by either Princigal or lssulng

Agreni Tor Exitn Huzardovs Bisks, )
8, Acts of Prfiscipal. Princlpel shall: s K :

. A.  Purnish jo tssufng Agem, withoul cost, the then currently approved fomms of tide sesuciners whish Lexuing Agont iy
B authbiized o issur hereunder, e -.::

- * B, Decldeal! quostions of dak submitted by Jssulng Apent.

,  Beenre el and ro«insurnnes when ¥o o

D, Appeint I writing valldesing olfloem 1o soontersin Prinelpal'e fosens tssued by Issijng Agoot, :

Ev  Prodde leusing Apent with its Ageozy mnm'nlh, undcn\:ril'mg maninl, undervriting nemes, and nderwiting rules

s ph .

o  and reguintions whishinay hrw or hemitulicr ba pravule o )
i P Aliocation of Lesses: Faiucipal and Dailhg Agent shell be ms’jnn:ibln for and prompus pay losses ns followss
2 A ?ﬂni;ﬁ“‘ shall be raspensible for lnas, cusd or damege, tncluding uomey’s fecs, cdused bys

ff roeerd majlers, provider insurabliliy s Ulcr_miligd in complianes with paeagwph 4,5, wbove, :
. {2) A propesced Exira Hazerdous Risk swbmilied 1o Prisieipal and the nueumprion ol ik risk hes heen vpproved on the
batis of olll evulluble fstrg submitted nod ropresentations mads by Jaswing Agenty previded Jxsulng Agent
seaurately submily 2l availible information rolerant 1o anld sk, o *
B:  Issufng Agentchall be respousible so Principel for ol losss cost ot dmmnga, Tneluding morn:g;‘n‘[;gs wutsed bys
(1) Fuidure of Iusuing Agent o sumply wlih the lerms and eohditfons of this Agreemest ur with the rules, regulilions
_or Instruerlanc givan so Tesulng Agent by Prineipal, . : ;
(2) The. lesistnar of tie sssuranies which contain crrors or wmissiona, saused by lseuing Agant's nbsttoeking,
- exsminalion of thle, Including but not lindted 1o eeamination of surveys, & RPure-of vay title ussuruice to
securslely rellent the correg) deaaription of the real propenty involved or record thle lherste, 20 bong 25 sald weror
in devoriplion b discevernblé by an npcursie stnroh of e puklic records., : .
8} The isrunnte ol litle assurances which eantuln errors arumisdlans, thot ware disclused by the dpplleatlnot, the
craminer’s reporl, o which Were kwwn to lanulag Agent, or i the exexciss of due dilipente should huve bezn
knowst 1 Lasulng Agent. - AFEREE Ao .

(&) A thile asaurancs inauring a mechuslc's Henpisk within Luaving Apen's sutherity, or an axtia hazurdons sk not”
ﬁprqu.d i witing by l’r!nclp.d;; :
{5).The paaror or closing aperstinnk af Taswing Agent, Sncluding but not imited to the prepucution of duepments,
. ducidy knd sthar ganviyancing indtrumiens, or kny Jows under o0 dnstired Clortpg Leiler, ixsaed by Principal on
brhall wf Issubng Agenl, ] ) :
= {6 Fraud, diwtipesiy or defulmntfon sommiticd by lasulng: Agenl, or fin conplaynels), o/fioeds), direaiors) or

agenkis), : . w

(7} Anynel, oe failirs 1o set, _p”!!u[n{; Agent, or s employec(s], vllicet{s), ur ntermeyis) which reanlts in Prinaipal
being luble for bud Jubth, unfair ellm pracites e punttive dame; )

{B? Allegntions, kgainst elthor Prinetpud oF Isauing Agents by ronsen ol the uctivities of the Issubng Agant, I1s apems,

setvants niid ciployers, of fidd, conspireey, or Inblure 1o comphy with any Federal ar Siate Low orregulitjon,
Iseluding sequritied Jnws, -

T, Retovery ol loss undor a cleim will fiex be npplisd o Principal's Joay, then the batunce, Hany, 10 ssuin A pebt's
£E. .. o N o A
i
. L 1 r .-'1: . ¥ s - e
) 1 . 2 ot . P
; R . :
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30, Claims. P . ' . kS
Ae lszuing Apent shull nuily F‘r?ncfpul in writiig of uny slolm or thizutensd clabin untter soy titke aksueshee Taaved,

hereunder within thiny-five (85} cedandur duys from Anlsotfoe, exeem eluims: Tosulng Agent ie {ully Bubie fur ang
‘paye withly thiny (30) ealondur duys,:

= . ; .
. Issulag Agént agrees thet Prficipi) xhall be fully satiorized und empuwissil in ity absoluts diverctlon, 1o defemd,
? set li'.scwﬁl:mgiu ar gisposc u[ﬁny elnim for whr[ch uny parly fo thix Agreemept muy ba lable. Unles npcui'ﬁw!l;(
sisthorzed in watlng, Yssuing Agenl shel] buve su right e defond, deny, wettle, compromise or divpunt of saty cluim
ugabnat Prneipul, lssuing Agentsgraes o tooperata with Principal In 1he hundlng of any ulu‘lm'mmle undder urin
carnactionith any t)e sssurunce deenel hersunder; s o assiet In the selilemeit urdi:;ouuhwu ol ey el elgim

3 wieled by Prinedpul, =)t ul no churge oy coxt'lo Pringipel, Repurding uny clulnm o threitened ¢la,
ﬁiﬁ?ﬁ;ﬁ’gﬁ ngr:ls nf keep f’z{‘lnéipul fully udvlsed und promply forwird Lo Prinatpud ol relevion pommanizaiiuny,
vEgUnIE, Kinteinente; plesdings and other wotipe s Tikeurients, lusulng Agent ghial ramis 1 Prinehusly within sin,
{10) duyk aher demand, uny fends yoguised 1 seile, womfironisedr ketbefy iy wlabor g whitchi e iauing Agem ls:
responsible heveunder, e i
€, Tenising hgent shadl keeg o recart of ul plafeos shuyhyy e disposhion of vaeh clufm, which shal] be mude availalde
tn Frincipul dpet i1 seguest,; %, = . s

D. Notlee reguired In this paragraph will be piven ‘0 Chiczgoe Tille Insurancs Competiy, Claiins Drpanment, .-
& 311 West Washington Steet, Chicage, 1inols 60604 or such other place o Prineipal muy desighime i writlug.

11, Right.of Examinalion. During the term of tis Ax onl, wid sry exiznsions theceal, and sdsu incuding the limes =
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'?'Prmaipal hereby grants the right to issue assurances of 0ther

i ADDENDOM “an
" ‘ to ' S
ISSUING AGENCY AGREBMENT '
DATED MAY , 1992 )
between - . o
CHICAGO 'I’ITLE INSURANCE COMPANY, A Mlssour:s, r.'crpbratn.on
and
LAND TITLE COMPANY OF KITSAP COUNTY INC,
" a Washington :_gorgqrat:.on

L. . Parag:r:aph 4 (A) is’zmended by adding the follow:mg
. ' language: o P .
qualified Title Insurance Companies which, orders wre either
referred or in, cases where principal declines td undexwrite a

gpecific transactiun. .-

2. Notwn.thstanding the prlv:.sicms of ?aragraph Yol (2

and 3} issuing agent's loss cap shall be limited ko' the fl'rEt

55,000 (fiva thousand dollars) per loss. . i

3. . Except ‘a5 amended here, 811 the terms and conditions
of the Issuing Agency Agreement, Addendum “AM, First and Second
amendwents te Issulng Agency Agreement, shall, "be and remam the
same as set forth therein.

i i

e R ’ ' v Dated: May-1, 1992

LAND TITLE CONPANY
OF XILTSAP COUNTY' INC,..,
a; Washlngton corporation

CHICAGD TI'I‘LE INSURANCE CDM‘.E’ANY
- a Missouri Corporation

=

[ R NS
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Title Insurance:

From the consumer’s point of view, title insurance differs greatly from other;more
- familiar kinds of insurance. For one thing, while automobile and homeowner

irisurance policies protect you from an event that may occur in-the future, title

insurance offers protection from claims that might have occurred in the past.

Most simply, title insurance is protection that you purchase againsta loss arising
from problems connected to the real estate that you are buying. The list of
potential problems is Jong and varied. Foriinstance; a forged signature on a transfer
document, unpaid real estate taxes or other liens will cloud the title on a piece of
property or a. bulldlng But regardless of whetlier there is a problem in the past or
not, the bottom line is that, if you're buying'real estate in Washington and usirig a.
commerclal lender to finance the purchase, the lender will require you to purchase
 title insurance. :

Yet, for-even the savviest of insurance. consumers, the purchase.of a tltle insurance -
policy'is just one more expensive step in the d1zzy1ng, convoluted arid often

" confusing flurry of paperwork and signings that cylminate in-the closing of a home
plirchase. Consumérs who normally shop around for their insrarice and ¢arefully’
compare prices, typically emerge from the closing on their new home holding an.
insurance policy that they know virtually nothing about.

Background

The title irisurance market in Washmgton consists of a dozen carriers, ranging in

size from regional companies to-national affiliates, The market itself, while varying

from region to region within the state; is dominated by four groups of affiliate

companies who, combined, sell about 97 percent of the title insurance policies sold
“in Washington.

Title companies, in marked contrast to property, casualty, life and other traditional
insurance carriers, do not:market their products directly to the consumers- who pay
forthent, Instead the title insurarice industry operates on what is termed a “reverse
competition” niodel. Reverse competltlon medns that'title companies solicit
business from the other major players in the home sale scenario - real estate agents
and.agencies, banks, lenders, builders, developers and others Call them middlemen
or go-betweens.

Reverse competition, as the term suggests, isn’t a model that benefits consumers
throughmarket-driven forces. In fact consumers are bypassed completely a

title companies spend nearly dll of their. marketing budgets “wining and 1n1ng
real estate agents, banks, lenders, builders, developers and others in an effort to
convince these middlemen fo steer their home-buying clients to their companies for
their title insurance needs. These incentives, which some might call inducements,
are strictly limited and reguiated by state law through the Office of the Insurance

Commissioner,

The law - $25 in a 12-month pepiod

Washington law, RCW 48,30:140 and 48.30.150 (see Appendix A), and regulations
clearly prohibit title companies from providing anything of value'ini excess of $25 in
a 12-month period to any person as an inducement, payment or reward for placing

or causing title insurance business to be gwen to the company. There is nothln
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confusing about the requirement: title companies are prohlblted from providing
anything of value in excess of $25 per person in-a year.

Faced with reports of 'abuses in the industry, the Office of the Insurance
Commissioner adopted a rule in 1988 and amended it in 1990 (see Appendlxes B
& C) in an attempt to curd illegal inducements, Despite these efforts, the industry
seems to have become adept at sklrtlng the law by creating new schemes and
methods for providinginducements in order to obtam title insurange business.

The Colorado connectlon

Duriiig the summer of 2004, the Colorado Department of Insurance was in the

midst of an investigation: into marketing abuses within the title insurance market

there when it uncovered a questlonable scheme involving a number of large;

national title insurance companies; Colorado authorities successfully lobbled

the National Association.of Insurance Commissioners to coordinate a multi-

state survey of companiés participating in this questionable practice. Here in

Washington, the Office of the Insurance Commissioner joined the inquiry after-it
“was determined that several of’the companies under- mvestlgatlon were authorized

to coriduct business here.

Basically, the scheme involved title companies “purchasing” reinsurance policies
from compames variously owned by builders, real-estate agents and.lenders.
Reinsiirance is the practice of an insurance company spréading or transferring
some of its insurance risk to a secondary insurer. Under the scheme uncovered in
Colorado, the title companies would “purchase” reinsurance from builder-owned
companies in return for title insurance business steered to the title company by the

builder-owned entities.

Although reinsurance is an accepted business practice in the insurance industry; in-
this case, the reinsurance scheme did'not:meet even a basic, straight-face standard
for several reasons:

« First, the-reinsurance was not-needed from a ﬁnaxicm:l'perspective -as the
premiums paid for the reinsurance greatly exceeded the amount of risk being
transférred. :

« Secondly, the mvestlgauon disclosed tHat title companies paid premiums worth
- millions of dollars to the so-called reinsurance companies,-yet the reinsurers
never'paid a single penny on a claim dgainst the pol1c1es

Washington policyholders reimbursed

While the investigation included title companies conducting business in
Washington, investigators only found one such reinsurance arrangement here, and
it only involved a handful of policies. Washington did, however, participate in the
Colorado-led national settlement that made 592 pollcyholders eligible for more
than $22,000 in reimbursements. (See Appendix D for-details )

As a result of the multi-state investigation, individual states, including Washmgton

launched their own investigations into questionable practices by title insurance

companies. Other states included Colorado, New York'and California. All of this

~ activity ultimately drew the attention of the U.S. Congress, and in February of this
year, U.S. Rep.-Michael Oxley of Ohio requested an investigation of title companies
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by the tederal Government Accountabmty Office. A preliminary report was issued |

in April 26,2006, (http://www.gao.gov/new. items/d06569t, pdf), and Congress held
a-hearing:on the issue soon-after.

The Washington state investigation

Washington’s independent investigation was launched by the Ofﬁce of the
Insurance Commissioner after the agency continued to receive complaints and’
inquiries about title companies providing incentives and inducements to obtain

business; desplte state law and regulation to the contrary. It appeared this activity
was on the rise, bothiin frequency and scope.

The 10-month investigation disclosed that, the use of inducements and incentives
by title companiés to obtain title insurance busiriess ifi Washington appeared. {6
be widespread and pervasive. While some companies made rio apparent effort to

_comply with state law and regulations, others were found to be at least attempting

to comply with statutory requirements while nevertheless'committing violations.
The bottom-line conclusion is that violations occur throughout this 1ndustry,
ranging from egregious breaches to relatively minor transgressions.

While there might not appear to be a clear connection between these ille gal
practices and a negative impact on consumers, the ifivestigation clearly deterniined
that this industry is rife with practices gone haywire. It is undeniable that these
practices cost money, and it’s clear that the consumer, who ultimately pays for the
coverage, is the only source of money for these illegal expenses.

Based.on thé findings of the investigation; the Office of the Insurance
Commissioner has developed recommendations and an enforcement plan to ensure

-~ that Washmgtons insurance-consuining publicis protected from this illegal and

inappropriate conduct_ while fostering real competition to benefit consumers.

The investigation

- In order to keep the investigation at a manageable size, the Office of the, Insurance

Commissioner targeted the major title companies operating in the gleater Seattle
metropolitan area compriséd of King, Piérce and Snohomish counties,. The
investigation encompassed the branches of title coniipanies in the target counties
as well as title insurance agents, The primary investigative tool was a demand for

_company documents and- records for an 18-month period that began on ]an 1,

2004. (See Appendlx E) The documentation included:
» Title company employee expense reports
. General ledgers

The investigation was initiated in August 2005 and concluded in June 2006,

A preliminary rev1ew of the 111format1on revealed that 4 disproportionate amount-
of the companies’ annual expense for incentives and inducements was expended
during the holiday season in the month of December 2004. Based on this finding,
mvestLgators made a secondary request for records from the companies, covering
the month of. December 2005. Ini part, this request was interided to detérmine 1f
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the companies had modified the1r behavmr after being put on notice that they were

_under investigation by the Office of the Insurance Comnnssmner

Companies investigated

The following companies (with their principal geographical market for purposes of
the:investigation) comprised the ageéncy’s investigation: :

Chicago Title Insurance Co; (King, Pierce & Sriohomish counties)

Commonwealth Laxd Title Insurance.Co.* (King, P1erce & Sriohomish
counties)

Commonwealth Land Tltle of Puget Sound* (ng, Plerce & Snohonnsh
counties)

Fidelity National Title Co. of Washmgton (King; P1erce, Snohomish & Clark
countles)

‘ 01d‘. Republlc. Tltle L. (ng &.Snohomlsh countles)

Pacific Northwest Title Co. of Washington (King, Pierce & anhommh
counties)

Rainier Title Co. (Ple rce County)

Stewart Title Co. of Seattle (King County)

Ticor Title Co. of Washington (Pierce County)

Transnation Title Insurance Co.* {King, Pierce & Shohomish counties)

*These three affiliated companies are grouped and treated as one ~the LandAmerica
Companies — for the purpose of this investigation since theysintermingle use of their
marketing resources fo sell policies on behalf of all three companies.:

Materials reviewed

The agenc s demand for records resulted in both hard copies and. electronic
versions of expense reports and general ledgers from the investigated companies,
These records formed.the basis.for the agency’s investigation.

Findings

The agency's extensive analysis of these:records disclosed a clear pattern of
inducements and incentives, Although details and form varied from company to
company, it became apparent that the inducements and incentives represented
similar patterns of behavior for all the companies. Generall speakmg, all of the -
companies investigated used some or all of the following schemes in varying
degrees to influence these middleriten (real estate agents, banks, lenders, builders,
developers and others) who were in a position to'steer title insurance business to
them. (Some of these inducements-are within requirements as singular events, but
when totaled up in repeated instances over the course of a 12-month period, the
violdtions were apparent.) 4



Co~advert1smg In this scenario, the title company osten31bly pays for an
advertisement in a publication, on a billboard or some other media. Most typically,
this involves a real estate magazine that advertises homes for sale. Thé problem,
however, is that the amount the title company pays is far in excess of the amount.of
space allotted to the title company’s advertisement. In effect, the title company is
underwriting a significant portlon of the real estate agent's advert1smg costs in

the publlcatlon

estate agents w1th spec1ﬂc propertles that a are bemg hsted for sale. The hstmg
real estate agent hosts the event which'includes food and drinks, but'the costs
are paid by the title company which receives nothing of value in return from the
arrangement other than the prospect of fiiture title insurance ctistomers.

Food and drioks - Title companies prov1de food at Bredkfast, lunch dnd dmné’r’“
meetings with their associated middlemen, usually in.the associate’s offices. Thls
incentive can range from a simple bag of doriuts for a morning meeting, to an.
elaborately catered meal, :

Educatioinal classés - Real estate agentsare required to take continuing edugcation
- classes to maintain their licensing, Title companies will provide these classes,
paying for the speaker, facility, food and drinks, Some title companies will charge
participants for the class (although the fees rarely reflect the full cost), while others
will provide the class at no charge,

Gifts - Title companies prowde a wide range of gifts to these m1ddlemen (those
in a position to steer titleinsurance customers to them) These g1fts range from
nominal $5 cotfee gift cards to much more expensive gifts and gift cards: '

Golf - Rounds of golf were a commonly found incentive paid by title companies,.
These ranged from inexpensive mun1c1pal~type courses fo more expensive;
exclusive.clubs. :

Golf sponsorslups, etc. — Title companies provide sponsofships at.golf
tovirnaments held for the middlemen and go- ~betweens., These sporisorships mclude
gifts, prizes and supphes that cover a broad range in expense.

Party hosts - Title companies routmely host and pay for parties of all-descriptions,
at their own offices, the go-betwéens’ offices or restaurants and other tac1l1tles

Ski buses — Title companies provide ski outings for their mlddlemen, including bus
transportation, lift tickets, food and drinks. In some instances, the title company
charged participants a nominal fee, but it rarely reflected the entire cost to the
title company..

Shopping buses — Heré the title company provides a bus, with iood and drinks, to
‘take middlemen on shopping forays.

Sporting events - Title comipanies prcmde complimentary tickets for the
middlemen and go-betweens to attend major sporting events in. the Seattle area,
including Seahawks, Mariners, Huskies and Sonics gamés. These tickets can range
. from bleacher seats to the more exclusive lnxury boxes and preferential seating,
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Meals — Title companies picking up t the tab for breakfasts, lunches and dinners;
also known as “wining and dining,” is far and away the most prevalently used
incentive and inducément. These indu€ements range from inexpensive lunches
costing just a few dolars per mdmdual to expensive dining experiences costing
thousands of dollars. ,

Proféssional oxganizations - Title companies pay for the monthly luncheon
meetings of the Seattle King County‘Realtors Association,

Donations - Title companies often contribute food gifts, money and auction iterns
for middJemen at their charity events

-Summarized findings by company

This section offers representative summaries of each company’s violations, and
a,subjective evaludtion of the company’s apparent efforts to comply with staté”
laws and regulations, specifically, those that prohibit a company from providing
anythmg of value in excess of $25 in a.12-month period as an inducement,
payment or reward for placirig or causing title insurance busmess to be given to
the company.

Chicago Title Insurance Co.

A review of this company’s records revealed that the company. does pay some
heed to the $25 limit. Yet, investigators found that the company repeatedly
violated the limit on many occasions, The company often participated in co-
advertising campaigns, paying the production costs and postage for flyers more
than 150 times during the 18-month period, Those costs individually ranged
from $100 to more than $4,300 each.

The company made extensive use of sporting tickets, including one Seahawk
game for which it paid nearly $2,400 for 26 seats. Some of these events included
the use-of ¢hartered buses for transportatlon

The company spent thousands of dollars paying for food at hundreds- of
middlemen‘meetings and broker opens. The company sponsored golf
‘ tournaments, spendi ing in excess of $3,000,

The company also hosted receptions and hospltallty suités at coriventions:on
three occasions, spending a total of more than $13,000,

The company ranks somewhere in the middle of the pack when its violation
record is compared to other companies.

The Land America Companies -

- (Commonwealth Land Title Insurance Co., Commonwealth Land Title of Puget
Sound, and Transnation Title Insurance Company)

When it comés to'marketing inducements and incentives to middlemen and go-
betweens, the Land America Companies share expenses,

These companies participated in the same schemes found throughout the
industry. The companies made extensive use of co- -advertising, gift cards,.
providing food and drinks at broker opens and meetings, paying for meals:and
giving away sportmg event tickets.



‘The companies also paid more than'$25,000 to'a charter boat company during
the 18-month period for services rendered to these middlemen and go-betweens.

The companies paid for many meals, occasionally exceedmg the $25 per
person limit; . A

Although there was ample evidence that the company vwlated rulesand -
exceeded the statutory limit, the violations and thelr frequency were not.as
extensive as.some of the worst offenders, _

- Fidelity National Title Co. of Washington.

‘This conipany’s behavior varied greatly from county to- county. In King and
Snohomish-counties; Fidelity’s behavior was very similar to'other companies

 that-violated the rule,but didn’t approach the frequency and degree shown by
some of the worst abusers, Pierce County; however, was another story,

In all three counties, the company made extensive use of gift cards, gift:
.certificates, broker.operis;.prizes, food, meals, golf sponsorsh1ps and individual
" rounds, sporting event tickets. and. parties.

In Pierce County, however; the company appeared to be competing with First -
Americariand Ticor in giveaways, exceeding the $25 limit often’and by big
margins. The company-paid for scores of broker opens, in excess of $100 more
than 100 timés, dnd upward of $300, $400 and $500 in many more instances,
including one instance where the costs were nearly $1,500.

Meals accounted for many violations by F1dehty mcludmg a dozen restatrant
tabs ranging in costs from more than $300 to-nearly $900.

Other violations included paying $580 for one real estate agent’s tlckets toa
Mariners game, Fidelity dlso paid $560 in awards for one agency’s top producers.
Tt also hosted a ski bus, shoppmg bus and fishing trip,

While the company’s King and.Snohomish-operations: tended to operate closer
to the intent.of the law; albeit still in violation, the Pierce County offenses were
similarin breadth &nd scopéto those of the worst offenders identified during
the iniyestigation.

vFll'St' Anerican Title Insurance Co,

‘First American offers a prime example of how illegal inducements can helpa
company attain superior market share. First American, the worst offender in the
investigation; has consistently been in the top two for market share since 1998,
significantly ahead of the rest of the pack..-While some of the companies whose
records were examined during this investigation appeared to be making an
effort to comply with the $25 rule, First American clearly ignored its. obhgatlon
to the law, Some of the companies on the lower end of the scale committed in
the neighborhood of 100 violations during the 18-month period-under review. -
First American easily surpassed those numbers on a monthly basis,

Co-advertising is a primary tool for First American, and the company routinely
paid more than $20,000 per month on this category of inducement, not
including picking up the production costs and postage for flyers advertising real
estate sales. .
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The company also spent $5,000 per month to co-advertise with one of its builder
custortiers-on billboards ifi the Pierce County area — the fiioney paying for the
inclusion of First American’s name and logo on billboard. The naime and logo

are.of such a size as to be barely readable from the street.

The investigation.also disclosed that First American paid more than $23 OOO for
such co-advertising*with a single King County real estate agent.

Other yiolations included gift certificates; golf sponsorships, broker opens,
food and drink at meetitigs, and rotitinely catered meals that cost hundreds

. of dollars..

Tickets to sporting events were another incentive that the company used to

@ great extent; It spent moreé: than $11,000 hosting two' ‘Sonics nights. The

company paid $2,000 for a real estate agent’s season tickets to the University
of Washington football games, The company spent $7,000 to sponsor, provide
food;:drinks and parkmg for a “sympositim aboard a boat during the Seafair
hydroplane races.

Other violations included sponsoring: meetmgs, broker opens, ski buses and
shopping:trips.,

All told, the conipany éverage& in excess of $120,000 pérmonth funding thése

-activities and giveaways.

Old Republic Title, Ltd. :
This company’s records indicate that for the most part it made an effort, and

succeeded in large part, in complymg with the $25 limit. Three violations

involved gitt certificates and door prizes ranging up to $290. It also provided
food and drinkiin excess of the $25 for broker opens, meetings and meals. One
of its sales representatives paid more than $6,000 for “cocktails” during the 18-
month period under review. The company also spent, in excess-of $3, 000 hostlng
two Super Bowl parties..

"Pacific Northwest Title Co. of Washington

The investigation disclosed that this company attempts to compl - with the law,

- but as has been discovered with other companies, intentions don’t necessarily’

translate into actions. A review of Pacific Northwest’s records revealed that the
company exceeded the $25 law on a significant number of occasions during the
18-month period. Most of these violations invyolved gift certificates, raffle prizes,

cand supplymg food at broker opens and meetings. The company also spent more

than $900 for a boat cruise for six real estate agents, and sponsored a shopping
junket-and 4 bus to a Mariners game.

The company participated in co- adverusmg, buton a much smaller scale than
some of the other companies involved in the investigation.

The company’s records indicated that it spends about $36, 000 per month on

-giveaways, representing about 2 percent of its gross income,

Rainier Title: Co.

When compared to the other title companies operating in Pierce County,
Rainier Title Co. had the best track record and the least number of violations.



The company did, however, exhlbrc many of the same behaviors and participated
in many of the same schemes that the mves‘ugatlon discovered are prevalent
throughout the industry.

The company spent money on fod for broker opens, gift cards, giftcertificates;

meals, golf toyrngments and continuing.education classes, With some

exceptions, most of the violations were nominal transgresswns of the $25 law.

The company, did pay for a boat cruise;; Yakima wine tour and a night at the

races, The company also bought tickets to a limited number of sportmg events
“and a Jazz festival.

Stewixt Title Co. of. Seattlé’

This is another company that, demonstrated at least an intent to comply with
the $25 [imitation in the usual arra}r of inducements, mcludlng meals; classes,
meetings. and broker opens; It didn't always succeed, as evidenced by its paying
in excess of $100 for gift certificates. The company spent money on food,
drinks, prizes and sponsorships at golf tournaments, including one instance
wherre it paid $800 for a steel band {6 entertair participants. The company also
part1c1pated in co- advert;lsmg and sponsored a bus trip to Leavenworth -

" Ticor Title Co. of Washmgton
Ticor is one of the major offenders in the Pierce County market. Althoygh’

~much of the actlvrcy was within the $25 law, the company also exceeded that

* limitation, often in a big way: On tén occasions, it hosted meals that cost in
excess of $1,000, including one instance where the restaurant tab was more
than $3,300, The company regularlypaid for food and drinks for'broker opens,
meetings, éducational classes and other events. It paid one catering company
tearly $30,000-during the 18-month period: that the investigation covered The
company also made frequent use of bus outlngs to ski slopes, shopping centers
and sporting events, as well as a boat outing that cost moréthan $4,600. The
company supplied food, drinks, sponsorships and prizes for golf tournaments,
mcludmg nearly $2,300 worth of cigars :

Conclusions

The Office of the Irisurance Commissidner’s review of titlé' company records in
King, Pierce and.Snohomish counties clearly established that there are pervasive
and widespread problems related to violations of laws governing incentives and
inducements in the title insurance industry. Inves’ugators toun§ & Common
disregard for the laws governing the:amount of money that can be expended

to influence the placement of title insurance business with a title company,
Investigators found that the degree of disregard ranged from blatantto
embarrassed chagrin,

Itis encouragmg that:some of the 1nvest1gated companies recognized their
complicity, even if their behavior failéd to meet the letter of the law. Indeed, a.
significant amount of the illegal behavior, espec1ally involving food and meetings,
didn’t breach the $25 limit by much in individual instances, but these violations
occurred multiple times during the course of the 18-month period-under review.
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At the same time, howeyer, the investigation also plowded ample evidence that
some of the niajor offeniders view the law as little ritore than a nuisance standing’

between them and their ability to have business steered to them from their
middlemen, go-betweens and associates in the real estate business.

Support for that conclusion arrived.in the mail following the‘agency’s second
request for records. covering December 2005; This follow-up request was made
after a.preliminary exammanon of the records. showed that the'companies were -
spending a disproportionate amount of their annual expense for incentives and,
inducements during the year-end holiday season. Investigators were curious to
learn whether the companies had modified. their spending behavior after being put
on notice some monthis earlier that they were underinvestigation by the agency.
The records from December 2005 showed virtually no difference from. the previous
Décember’s spendmg patterns. Clearly, companies were not concerned that their
likely use of illegal incentives and inducements was under review by the Insurance
Commissioner,

Recommendations

Given the truly astomshmg numbets of violatiotis; and the compames willifigness
t0 fladunt or simply ignore what they apparéntly perceive as & trivial law; the dgency .
has developed 4 set of recommendations intended to help the industry recognize
that it has a problem. Rather than commencing what surely would turn outto be

an expensive enforcement effort to punish title companies for past wrongdoing,

the Office of the Insurance Commissioner will share some responsibility for what
clearly has evolved into an unacceptable present state of affairs. The agency prefers
to foLK)w a different course to accomphsh a numiber of goals that will promote
future compliance.

First, the agency will put the:industry on notice that the status'quo must change
by instructing it about:the laws related to inducements.and incentives, and how

to conduct busitiess within the letter of these laws. The agency also will put the
industry on notice that an enforcement: ‘program. will be:undertaken, and.that there

will be consequences for those companies that fail in future efforts to comply with
laws and regulations.

The recommendations also include an education component for title insurance
consumers. The agency will undertake an education ¢ampaign, intended to dispel
some of the mystery that surrounds title insurance. In more detall here are the
recomumendations.

» Technical guidance - The agency will develop and d1str1bute a Technical
Assistance Advisory to.title:insurance companies, clearly stating applicable law
and offering additional conipliance guidance, The advisory will reference the
findings-of the investigation and provide niotice that the agency will not at thls
. time pursue an enforcement effort aimed at past transgressmns

However, the advisory will clearly state the agency’s expectation for future-

comphance and will provide warnings about penalties and sanctions that

companies and individuals cani expect for any future failures to followthe law, The

advisory will assist the industry clean up practlces and abuses that have come to be
- accepted as business as usual.
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« Consumer education - The agency will undertake a consumer: education
campaign to help consumers better-understand title insurance, and encourage
thenn to shop for title insurance Just like they do for : auto, home, health énd
other types of insurance. ,

The campaign will develop & fact sheet that will provide basic informatiort about
title insurance. Information will be presented in other formats as well, mcludmg
quéstion-and-answer and othel educational materials,

All materials and consumer education publications will be posted ori the agency’s
Web site (www.insurance.wa) and promoted through the agency’sTnsurance

- Consumer Hotline, a toll-free consumer protection service {1- 800-562 6900)
promded by the agency.

The bigger plcture

During the cotrse of this investigation, and the development of the fmdmgs and
recommendations, discussions often evolved into & bigger picture examination.
of consumer protection and the title insurance industry. Current law offers someé:
indirect protections for consumers related to illegal induceinents and incentives,
but a better benefit to consumers n11ght be gained through a new, innovative-
approach to address the risks that are currently handled through title insurance.

For instance, the state of Iowa abollshed the need for title insurance when it created
a division of government that provides low cost title protection for real estate
located within the state, The systerh relies on an abstract and title opinion process.
Under this process, the cost for a residential transaction is $110 for coverage'ap to
$500,000. For a residential transaction not involving a transfer of title, such asa
refinance or second mortgage, the prenmijum is just $90 for coverage up 1

In recent years, other types of insurance comipanies have atteniipted to introduce
insurance products that would compete with'title insurers at much less cost

to consumers. The title insurance industry reacted swiftly with lawsuits and .
challenges baséd on licensing requirements and otber issues.

It is intéresting to note that, in an age 6f cyberspace communicétions and electronic
data storage, the title insurance industry still operates on an antiquated syster
continues to rely on paper or microfiche records, Why is that?

Other questions that could be considered by a working group on title insurance
could include:

» Do consumers receive an appropnate benefit for the premmms they pay for title
insurance?

-» What is the loss-ratio for title insurance companies?
-« Is the loss-ratio reasonable and is it a fair measure of value for money spent?
« What percentage of policyholders ever file a claim?-

« Is there technology out there that-could significantly alter the'Way title
insurance works?

"« Are there alternatives for ensuring that the title to a piece of property is clear?
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oI5 the Towa system a viable option for Washington?

»Since lenders play a significant role in the purchase of real estate, does the
banking/savings and loan/credit union industry have any insight or interest in
sunphfwng this process and cutting costs to consumers?

Interesting questions all.

A commitment to improving title insurance for consumers

The Office of the Insurance Cominissioner concludes thi§ reportwith-a findl
recommendation. As the state’s primary champion of consumer rights for
Washingtom's insurance-buying public, the Insurance Commissioner has 4'duty to
ensure that consumers who buy title insurance are getting a fair shake. The answers
to the questions posed above can help determine if Washington’s consumers are
being treated fairly: The Office of the Insurance Commissioner will conyene a work
group to study the issue of title insurance from the consumer’s perspective and

'~ rnake recommendations for improving what sormé might suggest i$ an antiqiated
system that could be brought into the 21st century to the benefit of consumers,_

* The Insurancé Commissioner is committed to ensuring that Washington's
insurance- buymg public receives the best possible consumer pr: otectlon, and. that
includes title insurance.
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Appendix A
- Revised code of Washington
‘Rebating (RCW 48.30.140)
llegal Inducements (RCW 48.30.150
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RCW 48,30.140
Rebating,

(1) Except to the extent prowded for in ah applicable filing with-the commrssioner then in effect, no insuret,
general agent; agent, broker, or solicitor'shall, as an inducsment fo insurance; or after insurance has been
effected, directly or indirectly; offer, promise, aliow, give, set off, or pay to the insured or t5 any etnployee of
the insured, any rebate, discount, abatement, or reduction of premium or any part thereof named Ih any
insurance contract, or-any commissith thereon, or earnings, profits, dividends; or other benefit, or any other
valiable consideratich o inducernent whatsoever which'is not &xpressly provrded for in the policy.

(2) Subsection (1) of this section shall notapply as to commissions paid to a licehsed agent-, general
agent, broker, or solicitor for insurance placed on that person’s own property or risks.

{3) This section shall hot apply fo-the allowancé by any maring insurer, or marine insurance agént,
general agent broker, or solicitor, fo any insured, in connection with marine insurance,.of such discount as
ig'sanctioned by custom amang marine insurers as being additional to the agent's or broker's commission.

(@) This section shall nof apply to advertising or promotional programs conducted BY insurers, agent'éi’."or
brokers whereby prizes, gdods, warés, or merchandise, not exceeding twenty-five dollars in value per
person In the.aggregate in any twelve month period, are given to all insureds or prospective insureds under
similar qualifying crrcumstances

(5) This section does not apply to an offset or reimbursement of all or part of a fee paid to'a broker as
provided i RCW 48,17.270. .

[1994 ¢ 203 § 3;1990 st ex.s. ¢:3.§ 8 1985c264§14 1975-76 2id ex.s. o119§3 1047 679 § .30:14; Rem. Slpp. 1947 §
53015]

RCW 48.30.150 :
Hlegal inducements;

in connectlon W|th any Insurance transactlon provfde inany pohcy for, or offer, or sell buy, or offer or
promise to buy orgive, or promise, or allow to, or on behalf of, the insured or prospective insured in any’
manner whatscever: -

{1) Any shares of stocl or other sécurities 1ssued or at any time to be lssuecl on any jnterést therein or
rights thereto; or

(2) Any special advisofy boafd toritract, or othér contract, agreement, or understaniding of ahy kind,
offering, providing for, of promising any profits or special returns or special dividends; or

(3) Any prizes, goods, wares, or merchandise of an aggregate value in excess of twenty-five dollars.

This section-shall niot be deemed.to prohibit the sale or purchase of securities as a condition to or in
connection with surety insurance Insuring the 'performance of an obligation as part of a plan of financing
found by.the commissioner to be designed and operated in good faith primarily for the purpose of such
financing, nor shall it be deemed to prohibit the sale of redeemable securities of a reglstered investment’
company in.the same transaction in which life insurance is sold.

(1990 1t ex.s. 6 3 § 0; 1975-76 2nd ex.s. ¢ 119 § 4; 1957 ¢ 193 § 18] 1947 ¢ 79 § .30,15; Rem. Supp. 1947 § 45.80.15.]
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Appendix B
Unfair practices applicable to title
insurers and their agents




- WAC 284-30-800 Unfair practices applicable to title insurers and their
agents. (1) RCW 4830,140 and 4830.150, pertaining to “rebating” and “illegal
inducements,” are applicable to title Tnsurers and their dagents, Because thosé statutes
primarily affect inducements or glfts to an insured: and-an insured’s employee or
Tepresentative, they do not directly prevent similar: conduct with regpect torothers who
have considerable control or'influence ovér the selection of thé title-insurer to be used.in
teal estate transactions. As a result, insureds do not always have free choice or unbiased

recommendatioris. as to the” titlé" insurer selectéd. To prevent unfair. methods of

competition and unfair or deceptwe_acts or practicgs, this rule is adopted.

) (2) Tt is an unfair method of competition and an unfair and deceptive act .or
practice for a title insurer of its agent, directly or indirectly, to offer, promlse allow, give,
set off, or pay - anythmg of value exceeding twelve dollars, calculated in the aggregate

over a tWelve—month period on a per person basig, in the manner specified in RCW ‘

48.30.140(4), to any person as an fnducement, payment, or reward forplacing or causing .

title insurance business to be given to the titleinsurer,
(3) Subsectign (2) of this section specifically applles to and prohibits

Jinducements, payments, and rewards to real estate agents and brokers, lawyers,
mortgagees, mortgage loan brokers, financial institutions, escrow agents, persons Who

lend money for the purchase of real estate or-interests therem building contractors, real
estate developers and subdividers, and any other person'who is or may be in a position.to
influence the selection of a title insurer, except advertising agencies, broadcasters, or
publishers and their agents and distributors, and bona fide employees-and agents of title

-insurers, for routine advértising or othér legitimate services,

(4) This section does not effect the relatlonshlp of a title insurer and its agent-with
insureds, prospective insureds, their emp]oyees or- others acting on their behalf. That
relationship continues to be subject to"the limitations and restrictions set forth in the
rebating and illegal.inducement statutes, RCW 48.30,140 and 48.30.150, which continue
to limit gifis, payments and other inducements-to a five dollar maximum, per person, per
year, [Statutory Authority: RCW 48,02,060(3)(a). 88-11-056 (Order R 88-6), § 284-30-800), filed 5/17/88.]
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‘Unfair practices applicable to title
insurers and their agents
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WAC 284-30-800"
Unfair practices applicableto title insurers and their
agents.

(1) RCW 48.30,140 and 48.30.150, pertairing t6 "rebating” and “lllegal inducements,” are applicable to tite
insurers and their.agents. Bécause thoss statutes primarily affect inducernents or gifts to an insured and an
.insured's employee or representative, they.do not directly prevent similar conduct with réspect to oftiars who

have considerable control or influence over the selection of the title insurer to be used in real estate
transactions. As a result, insureds do not always have free chiolce or unbiased recommendations as to the
title insurer'selected. To prevent unfairmethods-of competmon gnd unfair or deceptve acts of practicas, this
rule is adopted.

( 2) It is an unfair method of competition and an-unfair and deceptive act or practlce for a title.insurer or its’
agent, directly or indirectly, o offer, prornise, allow, give, set off, or pay anything of_yalue exceeding twenty-
five dollars, calculatéd in the aggregate overa twelve-month period on a per person basis in the manher
specified in RCW 48.30, 140(4) to any person as an mducement, payment, or reward for placmg or causing
tlﬂe insurance busingss to be given fo the title insurer.

® Subsection (2) of this section specifically applies to:and prohibitS inducements, payments; and
rewards to real estate.agents and brokers, lawyers: mortgagees, mortgage loan, brokers, financial
institutions, escrow agents, persons who lend money for the purchase:of real estate or intérests therein,
building contractors, real estate dev_elopers and subdividers,-and any other person who is or may be in a:
position to influence the selection of a title insurer, except advertising agencies, broadcastérs; or publishers,
and their agents and distributors, and bona fide employees:and agents of title insurers, for routine
advertising or other legitimate services:

{4) This section does not affect the relationship of a title insurer and its-agent with insureds, prospective
“insureds, their employees or others acting on their behalf. That relationship cohtinues to be subject to the

limitations and restrictions set forth in the rebating and illegal inducement statutes, RCW 48,30.140 and
48.30.150,

[Statutory Authority: ROW 48.02.080 (3)(a), 48.30,140 48,30,150,48,01,030 and 48,30.010(F. 90-20-104 (Order R 90-11), §
284-30-800, filed 10/2/90, effective 11/2/90, Statutory Authority: RCVY 48.02.060 (3)(a). 88-19-056 (Order R 85-6), 5234-30 -800,
filed 5/17/88,]..
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Appendix D
Fidelity National Title
- Multistate Settlement




IN THE MATTER OF CHICAGO TITLE lNSURANCE COMPANY, FIDELITY
NATIONAL TITLE INSURANCE COMPANY, SECURITY UNION TITLE
INSURANCE COMPANY, FIDELITY NATIONAL TITLE INSURANNCE

COMPANY OF NEW'YORK; and TICOR TITLE INSURANCE COMPANY

MULTI-STATE REGULATORY SETTLEMENT AGREEMENT CONCERNING
CAPTIVE TITLE REINSURANCE ARRANGEMENTS

. THIS MULTI-STATE REGULATORY SETTLEMENT AGREEMENT {the

“Mulii-State Agreement’) is entered into on this 7 day of Septernber, 2005, by
and between Chicago Title.Insurance Company, Fidelity National Title insurance
~ Company, Security: Union Title Insurance Company, Fidelity National Title

" Insurance Company of New York, dnd Ticor Natfonal Title Insurance Company
(collectwely “Fidelity™), and the Insurance Commissioners of those states (the.
“Signatory States”) who adopt, approve and agree to this Multi-State Agreement
in accordance with the provisions of this Multi-State Agreement. The Signatory
States find and order as.foliows:

1, At all relevant times, the Signatory States had jurisdiction over Fidelity and )
the subject matter of thig Multi—State Agreement.

2. On or. about October 227, 2004, the Colorado Commissioner commenhced
an investigation of Fidelity to determine whether certain captive title
reinsurance arrangements violated state and federal kickback laws. In
addition, Fidelity received inquiries from the following state Departments of

“Insurance (“DOIY) and/or Attorneys General (“AG): Arizona DOY;
California DOI, Colorade AG; Connecticut DO, ldaho DOI; Michigan DOI;
Minnesota DOI¢ Montana DOI, Nevada DOI; New York AG; North Carolina
BOI; Ohio DOI; Virginia DOI; and Washlngton DOI. Based upon Fidelity's
responses to the Colorado interrogatories and documents it provided, the
Signatory States have agreed to accept the findings set forth in this Multi-
State Agreement.

3. By thelr signatures and delivery of this Multi-State Agreement, as
described below, and by virtue of the execution of this Multi-State
Agreement by the Signatory States, the Signatory States each
acknowledge and agree that they have read and understand the terms
and conditions of this Mult-State Agreement and agree that the execution
of this document fairly, reasonably and adequately addresses the
concems of affected citizens in_their respective states. In addition, the:
Signatory-States, by way of signature below, give that state’s express
assurance that under applicable state laws, regulations and judicial -
mllngs each has the authority to enter into this Multi-State Agreement.
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Fidelity entered into two relevarit types df reinsurance arrangements
These arrangements are known as: (1) Single-parent captive title
reinsurance; and (2) sponsored captive tifle reinsurance, also known as
protected cell captive reihsurance.

In 4 single parent captive reinsurance arrangsment, a. settlement producer
(a homebuilder or lender) and a title insurer enter into a reinsurance
treafy. The title insurer agrees to cede title insurance policy liability to a
reinsurer owned in whole or In part by a homebuilder or lender, or their
respectivé affiliates.

In a sponsored captive reinsurance arrangement, a settlement producer
(homebuilder or realtor, or group of elther or both) and a title insurer enter

_.Jnte a reinsurance treaty. The title insurer agrges to cede title insurance
policy liabilit

1o a reinsurer that is owned by the title insurer itself. The
title insurer maintains-each settiement producer's business in individual
accounts within the reinsurance-entity.

On or about April, 1999, Fidelity began entering into single parent
reinsurance arrangements with Vermont-licensed captive fitle reinsurers
wholly-owned by certain homebuilders or their affiliates. Pursuant to the
a,.rran_gémentfs, Fidelity agreed to reinsure all title business it recelved from
the builder in a defined geographical area with the builder's reinsurance -
entlty. Generally under this terms of the refnsurance arrangements,
Fidelity deducted a "processing fee” (typloally $350) from'the policy

premium for the production of the title pollcy Fidelity then pald 50% ofthe

remaining premium to-the reinsurer as a reinsurance or cession premium,
and the relnsurer asgumed 50% of the policy liabllity on a quota-share

hasis.

On or about September, 2001, Fidelity began entering into single parent
reinsurance arrangements with Vermont-licensed captive title reinsurers
(and one South Carolina captive title reinsurer) wholly-owned by certain
institutional lenders or their affiliates. Pursuant to the arrangements, FNF
dgreed to reinsure all title business:it recelved from the lender for
refinancing in a defined geographical area with the lender’s reinsurance
entity. Generally, underthe terms of the reinsurance arrangements,
Fidelity deducted a "processing fee” (typically $250) from the policy

_premium for thé production of the title policy. Fidelity then paid 50% of the

remaining premitim to the reinsurer as a reinsurance of cession premium,
and the reinsurer assumed 50% of the policy Ilablhty on a quota-share
basis.

On or about Se‘p_terﬁber,.2003, Fidelity began entering into sponsored

captive reinsurance arrangements with certain builders, Pursuant to the
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10.

- arfangements, Fidelity agreed to reinsure all title business 'it received from

certali Builder transactions In a défined geographical area with Fidelity
Title Reinsurance Company; a Vermonticensed reinsurer affiliated with -
Fidelity (and wholly owned by an-affiliate-of Fldellty) After deduction.of a
processmg fee, Fidelity paid 50% of the remalnmg prem|um to the

assumed 50% of the policy liability ot a quota—share basis.

On or about Septémber, 2003, Fidelity began entering into sponsored
captive reinsurance arrangements with certain real estate brokers.

Pursiiant to the arrangements, Fidelity agréed to reinsure all title business

it received from the real estate brokers with Fidelity Title Reinsurance
Company, a Vermont-licensed reinsurer affiliated with Fidelity (and wholly
owned by an affiliate of Fidelity). After deduction of a processing fee,.
Fidelity paid approxnmately 10% to 20% of the premium to the reinsurer as

12,

13.

14.

a reinsurance or cession’ premlum and the reinsurer assumeéd the
respective policy liability on a quota-share basis, :

In the sponsored capﬁVe reinsurance arrangements, the builders and real
estate brokers; or affiliates formed by them (the “Participants”) executed
Participation Agreements with Fidelity Title Reinsurance Company. Under
the Participation Agreements, the Participants indemnified Fidelity Title
Reinsurance Company for any.claims losses-and, in return, received
distributions as provided in the Participation Agreement.

On or about February, 2005; Fidelity informed the Colorado Divisior of
Insurance that it had terminated on a nationwide basis, all of its

- reingurance arra'ngements and any related Participation Agreements in

accordance WIth thelr respectlve terms or notlce provisions andlor

February, 2005 Fidelity asserted to the Colorado Commlssu)ner that all

- cession payments to any captive reinsurer, and all distributions to any

Participant, were permanently suspended and terminated in all states.

Fidelity asserts its belief that the captive title réinsurance agreements (and
related Participation Agreements) 1o which it was a party were structured
in com’ormance with the provisions of federal law (RESPA). In pamcular

“both an August 8, 1997 letter from HUD permitting captlve reinsurance

agreements in the fleld of riiortgage réinsurance under certain defined _
circimstances, and a later letter dated August 12, 2004 that specifically
provided that the August 67 lstter also applied to captive tlt[e reinsurance
arrangements. -

The Signatory States assert that, after the Colorado Division of

Insurance’s review, and/or their own review of Fidelity’s answers to
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15.. .

18.

17.

19.

20.

mterrogatorles copies of the reinsurance treatles arinual statement
filings, and other documentation submitted by Fidelity, the captive title
reinsurance arrangements described in this Multi-State Agreement viclate
state and federal laws prohibiting kickbacks for the referral of {itl&”
business, includliig, But not limited to 12'U.5.C. § 2607, commonly
referred to as Section 8 of The Real Estate and Settlement Procedures
Act of 1874 ("RESPA”).

uncertainty, and distractions of Irtrgation and without Frdelrty admlttmg or
denying the allegations sef forth In this Multi-State Agreement, desire to
resolve this matter and therefore stlpulate and agree as set forth in this

‘Multi-State Agreement

Fidelity will promptly and voluntarily issue refunds to all conisumers in all
Signatory States where any consumer paid any portion of a title insurance
premium that was.allocated to a reinsurance entity pursuant to any of the

- above-referenced reinsurance arrangements or Participation Agreements.

As of the date of this Multi-State Agreement, the parties estimate that
approximately. 18 states qualify as Signatory States, and approximately
$1.2 million will be refunded under the terms of this Multi-State
Agreement

Fidelity agrees to exercise its best efforts to complete the refund process”
in each. Signatory State, no later than one hundred tWénty (120) days from
the date that particular Signatory State signs the Multi-State Agreement.
The failure, refusal, or delay of a particular. Signatory State fo sign the -
Multi-State Agreement shall not affect the rights and obligations of Fidelity
as to the other signing Signatory States.

Fidelity will continue to cease and desust operating under the described
captive reinsurance arrangements and will dI llgently make the refunds
outlined in this Multi-State Agreement.

- Fldelity will not enter into any new captive reinsurance arrangements

substantially similar {o those described and affected by this Multi-State
Agreement provided, however, that Fidelity will be relieved from the cease
and deslst terms of this agreémeiit by‘any order