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I. INTRODUCTION 

The Court of Appeals cotTectly determined that the Office of the 

Insurance Commissioner ("OIC'') cannot hold Chicago Title Insurance 

Company ("CTIC") strictly liable for the independent marketing practices 

of its limited agent, Land Title ofKitsap ("Land Title"), because CTIC 

had no right to control and did not control those practices. Thus, the Court 

of Appeals properly reinstated the initial order of an administrative law 

judge ("ALJ") granting summary judgment to CTIC. In reaching its 

conclusion, the Court of Appeals relied on more than 100 years of 

established case law regarding agency in the State of Washington. The 

decision was correct and should be affirmed. 

The Court of Appeals also may be affirmed on two alternative 

grounds. First, the OIC seeks to exercise regulatory authority in conflict 

with fundamental ndemaking requirements under the Administrative 

Procedure Act ("APA"). The OIC attempts to circumvent the APA's 

directive that mles be adopted only after notice and the opportunity for 

comment, a mandate designed to assure full public tmst and engagement 

in the regulatory process. Reversal of the Court of Appeals would 

institute a sea change in the title insurance industry, effectively throwing 

out limited agency agreements relied on for decades to provide title 

services in regions where insurers do not maintain a title plant. This 



change would harm consumers by reducing the availability of title 

insurance in Washington's rural counties, where relationships with 

underwritten title companies ("UTCs") such as Land Title are prevalent. 

Second, the Court of Appeals also should be affirmed because the decision 

of the OIC Judge was arbitrary and capricious, and contrary to the record. 

The OIC could have accomplished its regulatory objectives by 

pursuing the party actually alleged to have violated regulations, by 

establishing common law vicarious liability, or by passing a rule allowing 

vicarious liability beyond the common law. The OIC did none of these 

and the Court of Appeals rightly reinstated the order of the ALJ. 

II. FACTUAL & PROCEDURAL HISTORY 

A. The OIC Seeks to Hold CTIC Liable for Marketing Practices 
of Land Title, Who Does Not Market on CTIC's Behalf. 

This appeal arises from a typical relationship between a title 

insurer (CTIC) and a UTC (Land Title). 1 Title insurance is issued after 

researching the chain of title to a particular parcel through use of a title 

plant, which collects all documents recorded as to real property in a 

county. See AR 513-14. Although CTIC operates or subscribes to title 

plants in some of the most populous counties of Washington, it does not 

do so in most ofWashington's rural counties. AR 513-14. In those 

1 CTIC's Opening Brief ("CTIC Op. Br.") in the Court of Appeals contains a more 
detailed statement of facts and discussion of this relationship. CTIC Op. Br. at 5-17. 
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counties, title searches are performed and title insurance policies are 

issued by UTCs such as Land Title. See AR 515-16. Because UTCs 

generally lack the reserve and capital necessary to underwrite the risk on 

title insurance policies, they typically contract with insurers, such as 

CTIC, to underwrite those policies. AR 516. 

In this case, Land Title entered into a Policy Issuing Agreement 

("Agreement") with CTIC that created a limited scope of agency between 

the parties. AR 519-523. Importantly, the Agreement specifically forbids 

Land Title from marketing on CTIC's behalf. AR 520, ~ 6(0). Land Title 

President D. Gene Kennedy provided undisputed testimony that the parties 

complied with this provision, stating that "Land Title markets to promote 

its own business, not the business of CTIC" and that "CTIC does not have 

any input in, or oversight of, Land Title's marketing practices or 

procedures." AR 499, ~~ 8-9. Land Title's marketing materials do not 

mention CTIC and promote only Land Title's slate of services, including 

services that do not involve CTIC.2 AR 499, ~~5-7; AR 500-510. 

In 2007, the OIC began investigating Land Title to determine 

whether the company had violated former WAC 284-30-800(2) ("Fonner 

2 In its Petition for Review ("Pet."), the OIC incorrectly states that Land Title "is only 
licensed and authorized by law to act as Chicago Title's agent." Pet. at 5, n.4. In fact, 
Land Title is a registered Washington corporation that, in addition to owning and 
operating a title plant, offers non-title services such as escrow services, which produce 
more than a quarter of Land Title's annual revenue. See AR 498-99. 
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Inducement Regulation").3 AR 546, ~ 2.2. The Former Inducement 

Regulation forbade title insurers or their agents from giving anything of 

value exceeding $25.00 to a person as an inducement to direct title 

insurance business to the company. CTIC was not a party to the OIC's 

investigation of Land Title. AR 514, ~ 5. In fact, the OIC did not request 

any records from or even contact CTIC during the investigation. Jd. Yet, 

after the OIC determined that Land Title allegedly had violated the Former 

Inducement Regulation, the OIC filed a Notice of Hearing proposing 

disciplinary action against CTIC, not Land Title. AR 564~69. 

B. The Court of Appeals Reverses the OIC Judge's Order 
Holding CTIC Vicariously Liable. 

CTIC objected to the Notice of Hearing and requested that the 

administrative proceeding be assigned to an ALJ at the Office of 

Administrative Hearings. See AR 556~57. The ALJ granted CTIC's 

motion for summary judgment and ruled that the OIC could not impute 

liability to CTIC for marketing practices CTIC did not control. AR 278~ 

92. The OIC petitioned for review of the ALJ's Order, and the matter was 

assigned to an OIC Review Judge C'OIC Judge").4 See AR 118-19. The 

3 In 2009, WAC 284-30-800 was eliminated, and a new statutory and regulatory scheme 
was adopted. See RCW 48.29.210 and WAC 284-29-210 through WAC 284-29-260. 
The full text of former WAC 284-30-800 (2006) is set out in Appendix A. 
4 CTIC petitioned to disqualify the ore Judge, Patricia D. Petersen, on the grounds that 
she, in her previous capacity as Washington's Deputy Insurance Conunissioner, authored 
a letter on which the ore relied as a basis for its legal position. AR 329-330, 417-19. 
Judge Peterson denied the disqualification petition, which the Thurston County Superior 
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OIC Judge summarily rewrote or deleted nearly every finding and 

conclusion in the ALJ's Order, and then entered judgment in favor of the 

OIC. AR 118~67 ("OIC Judge's Order").5 

On appeal, the Thurston County Superior Court nded that "[t]here 

is no specific statutory definition of what the scope of the agency is," but 

nonetheless affinned the OIC Judge's Order. April2, 2010 VRP at 37:8-

13. CTIC timely appealed to the Court of Appeals, and a unanimous panel 

from Division II reversed the OIC Judge and reinstated the ALJ's Order. 

Chicago Title Ins. Co. v. Wash. St. Office of Ins. Comm 'r, 166 Wn. App. 

844, 271 P.3d 373 (2012) ("CTIC'). The Court of Appeals rejected the 

OIC's argument that it could impose vicarious liability because CTIC 

appointed Land Title as its agent under the insurance code statutes, 

holding that "Washington's insurance code is silent regarding both the 

scope of agency generally and vicarious liability specifically." !d. at 853. 

Instead, relying on established principles of common law agency, the 

Court of Appeals detennined that the OIC lacked statutory, inherent, or 

common law authority to impose vicarious liability on CTIC for Land 

Court later determined was error. January 22, 2010 Verbatim Report of Proceedings 
("VRP") at 10:20-12: l 0. In order to avoid the additional costs and delays associated with 
a remand, CTIC stipulated that Judge Petersen's failure to recuse was "waived for all 
purposes and is no longer an issue on appeal." CP 160. The propriety of Judge 
Petersen's ruling on the merits, however, remains before this court in all respects, and her 
bias in favor of the OIC is particularly relevant insofar as it contributed to the arbitrary 
and capricious nature of her Final Order. See Section IV(D)(2), irifra. 
5 A copy of the OIC Judge's redlines to and commentary on the ALJ's Order is attached 
hereto as Appendix B. 
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Title's regulatory violations. !d. at 857-58. The OIC petitioned for review 

to this Court, which granted review. 

HI. STATEMENT OF ISSUES 

A. Should the Court of Appeals decision be affirmed because it 

properly determined that the Insurance Code does not establish a 

statutory scope ofCTIC and Land Title's agency relationship? 

B. Should the Court of Appeals decision be affirmed because it 

properly determined, based on common law principles of agency, 

that Land Title was not CTIC's agent for marketing purposes? 

C. Should the Court of Appeals decision be affirmed on the 

alternative ground that the OIC engaged in de facto rulemaking 

and exceeded the scope of its delegated authority? 

D. Should the Court of Appeals decision be affirmed on the 

alternative ground that the OIC Judge's Order was arbitrary and 

capricious? 

IV. AUTHORITY & ARGUMENT 

A. Standard of Review. 

In reviewing an agency order, this Court sits in same position as 

the superior court and applies the standards of the AP A to the agency 

record. Wash. Indep. Tel. Ass 'n v. Wash. Utils. & Transp. Comm 'n, 149 

Wn.2d 17, 24, 65 P .3d 319 (2003) (citation omitted). This Court reviews 
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the agency's legal determinations using the "error oflaw" standard, which 

allows the Court to substitute its view of the law for that of the OIC. 

Verizon NW, Inc. v. Wash. Emp 't Sec. Dep 't, 164 Wn.2d 909, 915, 194 

P.3d 255 (2008); RCW 34.05.570(3)(d). Under RCW 34.05.570(3), relief 

from the OIC Order is proper if any of the following are met: 

(a) The order, or the statute or rule on which the order is 
based, is in violation of constitutional provisions on its face 
or as applied; 

(b) The order is outside the statutory authority or 
jurisdiction of the agency conferred by any provision of 
law; ... 

(d) The agency has erroneously interpreted or applied the 
law; 

(e) The order is not supported by evidence that is 
substantial when viewed in light of the whole record before 
the court, which includes the agency record for judicial 
review, supplem.ented by any additional evidence received 
by the court under this chapter; ... [or] 

(i) The order is arbitrary or capricious. 

Because all of these criteria apply, the Court of Appeals decision 

can and should be affirmed on multiple, alternative grounds. 

B. The Insurance Code Does Not Authorize Holding CTIC 
Vicariously Liable for Land Title's Alleged Violations. 

The Court of Appeals correctly determined that the Insurance Code 

does not authorize holding CTIC vicariously liable for Land Title's 

marketing practices. The OIC relies on the definition of"agent" in former 
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RCW 48.17.010 (1985) and the provision for the appointment of agents in 

former RCW 48.17.160 (1994)6 to argue not only that an agency 

relationship exists between CTIC and Land Title, but that the scope of that 

agency relationship makes CTIC liable for Land Title's actions. See, e.g., 

CTIC, 166 Wn. App. at 852. But these general definitional and procedural 

statutes do not define the scope of the agency at issue and cannot provide a 

basis for the OIC to impose liability on CTIC. See CTIC Op. Br. at 20-31. 

In relying on these statutes, the OIC Judge committed an error of law 

under RCW 34.05.570(3)(d). 

The OIC argues that because former RCW 48.17.010 defines agent 

as "any person appointed by an insurer to solicit applications for insurance 

on its behalf ... ," an agent appointed pursuant to this statute is necessarily 

authorized to market on behalf of the insurer. See, e.g., Pet. at 9. The 

Court of Appeals properly rejected this argument, holding that "case law 

does not support the conclusion that by defining the term agent the 

legislature intended to establish the scope of every relationship authorized 

by former RCW 48.17.010." CTIC, 166 Wn. App. at 854. The Court of 

Appeals concluded that the OIC's authority, most prominently Day v. St. 

Paul Fire Marine Ins. Co., 111 Wash. 49, 53, 189 P. 95 (1920), "neither 

states nor implies that per se vicarious liability should attach to the 

6 The full texts of former RCW 48.17.010 (1985) and former RCW 48.17.160 (1994) are 
attached in Appendix A. 
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principal for an agent duly appointed under the statute." !d. at 853. This 

ruling is particularly appropriate in the title insurance context since the 

general tenn "agent" does not address the range of activities of a UTC 

such as Land Title. See First Am. Title Ins. Co. v. Dep 't of Revenue, 144 

Wn.2d 300, 305,27 P.3d 604 (2001) (''a UTC is not a mere insurance 

agent or broker, but rather generates business for its own account"). 

The Court of Appeals also correctly rejected the OIC's argument 

that the existence of the tenn "solicit" in the definition of agent in RCW 

48.1 7. 01 0 is sufficient to define the scope of the agency relationship. See 

CTIC, 166 Wn. App. at 854. This Court previously has applied the 

definition of an agent as one authorized to "solicit" applications for 

insurance to detennine whether an agency relationship existed, but then 

proceeded to analyze common law agency principles to determine whether 

the agent's acts could bind the insurer. Am. Fid. & Cas. Co., Inc. v. 

Backstrom, 47 Wn.2d 77, 82,287 P.2d 124 (1955); Mi/lerv. United Pac. 

Cas. Ins. Co., 187 Wash. 629,638-39,641,60 P.2d 714 (1936). Contrary 

to the OIC's characterization, Backstrom and Miller rely on common law 

agency principles, not solely the statutory definition of"agent," to 

detennine the scope of the agency relationship. See Pet. at 12.7 

7 The OIC also incorrectly construes the phrase "directly or indirectly'' in the Former 
Inducement Regulation, which provides that it is an unfair act or practice for "a title 
insurer or its agent, directly or indirectly, to offer promise, allow, give, set off, or pay 
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Accordingly, because neither the Insurance Code nor the Former 

Inducement Regulation establishes a statutory or regulatory scope of 

agency, the Court of Appeals correctly applied the common law. 

C. The Court of Appeals Properly Determined that CTIC Was 
Not Liable for Land Title's Actions Under the Common Law. 

1. Vicarious Liability May Be Imposed Only When One 
Party Has the Right to Control the Other Party's 
Actions. 

Under Washington's established common law of agency, one party 

may be held liable for the actions of another party only when it has the 

right to control those actions. See CTIC Op. Br. at 38-42; Larner v. 

Torgerson Corp., 93 Wn.2d 801, 804~05, 613 P.2d 780 (1980) ("When a 

superior business party has retained no right of control and there is not 

reason to infer a right of control over a subordinate business party, then he 

cannot be held liable for the negligent acts of the subordinate party."). 

Washington courts have applied these principles in the insurance context 

and refused to impose vicarious liability on an insurer for the acts of its 

collection agent because the insurer lacked control over the agent's 

actions. Stephens v. Omni Ins. Co., 138 Wn. App. 151, 183, 159 P. 3d 10 

anything of value exceeding twenty-five dollars." See, e.g., Pet. at 10. By its plain 
language, the phrase "directly or indirectly'' does not address vicarious liability, but 
instead makes clear that both direct inducement payments for business and quid pro quo 
arrangements are prohibited. Regardless, there is no evidence in the record, and the OIC 
never has alleged, that CTIC had any knowledge of Land Title's alleged violations, such 
that it could have "indirectly'' participated in them. See AR 564-68. 
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(2007), aff'd sub nom Panag v. Farmers Ins. Co. of Wash., 166 Wn.2d 27, 

204 P.3d 885 (2009). 

Applying these legal principles to the undisputed evidence in the 

administrative record, the Court of Appeals properly determined that 

CTIC had no right to control the marketing activities of Land Title. 

Specifically, the Couti of Appeals relied on the express provisions in the 

Agreement limiting the scope of Land Title's agency and prohibiting Land 

Title from marketing on CTIC's behalf. CTIC, 166 Wn. App. at 855; AR 

519, ~~ 3-4, AR 520, ,[6. The Court of Appeals also relied on undisputed 

testimony from the President of Land Title that CTIC does not exercise 

any control over Land Title's business operations, including its 

compliance with the Former Inducement Regulation or its marketing 

practices. CTIC, 166 Wn. App. at 855 (quoting AR 499). Finally, the 

Couti properly rejected the OIC's "strained" argument that CTIC failed to 

disclaim any right of control over Land Title, which was unsupported by 

any authority. !d. at 856. 

2. Other Jurisdictions, as Well as Washington, Have 
Recognized the Limited Agency at Issue. 

Authority from other jurisdictions further supports the Court of 

Appeals' conclusion. Courts routinely have accepted agreements between 

title insurers and UTCs as defining the scope of these limited agency 
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relationships. See, e.g., Wells Fargo Bank. N.A. v. Old Republic Title Ins. 

Co., Case No. 10"1087, 2011 WL 703475, at *574 (4th Cir. Mar. 1, 2011) 

("Courts throughout the country ... agree that such an express limitation 

on agency duties controls."); see also Br. of Amici Curiae Stewart Title 

Guar. Co. & First. Am. Title Ins. Co. ("Amicus Br.") at 6"7, CTIC, 166 

Wn. App. 844. 

Based on the recognition of these limited agency relationships, 

courts have rejected attempts to impose vicarious liability on title insurers 

for the actions ofUTCs that fall outside the scope of that limited agency. 

See, e.g., Bus. Bank of Saint Louis v. Old Republic Nat. Title Ins. Co., 322 

S.W.3d 548, 553M55 (Mo. Ct. App. 2010) (insurer not liable for acts of 

UTC under express, implied, or apparent authority theories); Bluehaven 

Funding, LLC v. First Am. Title Ins. Co., 594 F.3d 1055, 1060 (8th Cir. 

201 0) (holding that because the alleged conduct fell outside the scope of 

the agent's authority, "the vicarious liability claims necessarily fail as a 

matter of law."); Columbia Town Center Title Co. v. 100 Investment Ltd. 

P 'ship, 36 A.3d 985, 1004-06 (Md. App. 2012) (CTIC held not liable for 

negligence of its issuing agent). Based on Washington's similar 

recognition that the right to control is essential to conunon law vicarious 

liability, the Court of Appeals reached a result completely consistent with 

existing law and practice. 
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3. The OIC's Apparent Authority Argument Also Fails. 

The Court of Appeals also correctly rejected the OIC's attempt to 

apply the doctrine of apparent authority, holding that it applies to "provide 

judicial recourse for innocent third parties whose reliance has harmed 

them, which circumstance is not present here." CTIC, 166 Wn. App. at 

857 (citingD.L.S. v. Maybin, 130 Wn. App. 94, 98,121 P.3d 1210 

(2005)). The OIC does not claim that consumers relied on the apparent 

authority of Land Title to their detriment, but rather that CTIC should be 

held vicariously liable for Land Title's alleged regulatory violations. The 

Court of Appeals dismissed the OIC's claims that refbsing to impose 

vicarious liability under these circumstances would prevent the OIC from 

regulating the insurance industry. See C11C, 166 Wn. App. at 858, n.9 

("nothing in this opinion prevents the OIC from holding the UTCs solely 

responsible for complying with anti-inducement regulations"). The Court 

of Appeals specifically noted that "the OIC fail[ed] to explain why Land 

Title should not be solely accountable for its own alleged violations of 

anti-inducement regulations." !d. at 858. The Court of Appeals decision 

does not prevent the OIC from regulating the marketing activities at issue 

against the entity that conducted the alleged unlawful marketing. The 

decision simply recognizes that CTIC cannot be held liable for another's 

activity over which CTIC had no control. 
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The Court of Appeals also correctly rejected the OIC's apparent 

authority argument because it is dependent on its faulty statutory authority 

argument (discussed in Section IV(B), supra), and because the record does 

not reflect a sufficient objective manifestation of apparent authority by 

C'riC. See id. at 857. C'riC's appointment of Land Title as its issuing 

agent under the Insurance Code was not a sufficient manifestation by 

CTIC that Land Title was its agent for all purposes, including marketing, 

which is required to make a showing of apparent authority. To the 

contrary, the record confirms that CTIC had no knowledge of, no 

involvement in, and no control over Land Title's alleged violations of the 

Former Inducement Regulation. AR 499, ~~ 8-9; AR 564-68. Vicarious 

liability cannot be imposed on the basis of apparent authority. 

In sum, for the reasons stated in its opinion, the Court of Appeals 

should be affirmed. 8 

D. The Court of Appeals Decision Also Should Be Upheld on 
Alternative Grounds. 

This Court also may '"affirm the [lower] court on any grounds 

established by the pleadings and supported by the record."' In re 

8 The Court of Appeals also correctly reinstated the ALJ's Initial Order, rather than 
remanding to the OIC. See Pet. at 19-20. Where an agency's changes to an ALJ's initial 
order are not supported by substantial evidence, an appellate court may reinstate the 
ALJ's order. Towle v. Wash. Dep't ofFish & Wildlife, 94 Wn. App. 196,210,971 P.2d 
591 (1999). Moreover, because t11e AU's Order applied the correct legal principles to 
the agency record, remand to the OIC only would cause unnecessary delay. RCW 
34.05.574(1) (remand to agency is unnecessary if it "would cause unnecessary delay"). 
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Marriage of Rideout, 150 Wn.2d 337, 358, 77 P.3d 1174 (2003) (quoting 

Truck Ins. Exch. v. VanPort Homes, Inc., 147 Wn.2d 751, 766, 58 P.3d 

276 (2002)). There are two alternative grounds not reached by the Court 

of Appeals upon which this Court also may affirm. 

1. The OIC Engaged in de facto Rule making in Violation 
of the APA and the Washington Constitution. 

TI1e Court of Appeals should also be affirmed because the OIC's 

attempt to impute liability to CTIC for a UTC's acts is de facto 

rulemaking in violation of both the APA and constitutional safeguards. 

See CTIC Op. Br. at 33~38. 

First, the OIC's actions violate the APA because although RCW 

48.30.01 0(5) authorizes the OIC to assess penalties against the "person ... 

violating" a regulation (Land Title), no statute or rule allows the OIC to 

impute that liability to CTIC. The Legislature required the OIC to define 

"by regulation promulgated pursuant to chapter 34.05 RCW ... other acts 

and practices ... reasonably found by the commissioner to be unfair or 

deceptive after a review of all comments received during the notice and 

comment rule··making period." RCW 48.30.010(2) (emphasis added); see 

also RCW 48.02.060(3)(a) ("The commissioner may ... [m]ake reasonable 

rules for effectuating any provision of this code[.]"); RCW 48.17.005. 

15 



An agency may not circumvent the AP A by announcing new rules 

through adjudication. See Budget Rent A Car Corp. v. Wash. State Dep 't 

of Licensing, 100 Wn. App. 381,387-88,997 P.2d 420 (2000).9 But the 

OIC never passed a rule imposing vicarious liability on a title insurer for 

the acts of a UTC. See RCW 34.05.010(16) (defining a "rule" as, among 

other things, "any agency order, directive, or regulation of general 

applicability (a) the violation of which subjects a person to a penalty or 

administrative sanction."). By contrast, the OIC has adopted, in other 

contexts, regulations specifically providing that an insurer may be held 

liable for the acts of its agent. See, e.g., WAC 284-30-580(1) (providing 

that "[i]f an insurer relies upon its appointed insurance producers or title 

insurance agents to make deliveries of its policies, the insurer, as well as 

the appointed insurance producer or title insurance agent, is responsible 

for any delay resulting from the failure of the appointed insurance 

producer or title insurance agent to act diligently."); WAC 284-30-610(1) 

(providing that it is an unfair practice for "an insurer to permit a licensed 

insurance producer" to "solicit" insureds for coverage under certain out-

of-state group policies). 

9 See also McGee Guest Home, Inc. v. Dep 't of Soc. & Health Servs. of State of Wash., 
142 Wn.2d 316, 322, 12 P.3d 144 (2000) ("We have been vigilant in insisting that 
administrative agencies treat policies of general applicability as rules and comply with 
necessary AP A procedures."). 

16 



Second, the OIC's position violates article II, section 1 of the 

Washington Constitution, which allows administrative enforcement 

subject to procedural safeguards that "control arbitrary administrative 

action and the abuse of discretionary power." Barry & Barry, Inc. v. 

Dep't of Motor Vehicles, 81 Wn.2d 155, 159, 164,500 P.2d 540 (1972) 

("the applicable provisions of the [APA] ensure that interested parties will 

be heard [b]efore a rule is adopted"). This case underscores the need for 

basic safeguards. By avoiding rulemaking, the OIC failed to consider how 

its position would disrupt the availability of title insurance in Washington. 

See CTIC Op. Br. at 31-33. Allowing the OIC to hold insurers strictly 

liable for acts ofUTCs outside insurers' control would alter dramatically 

the nature of the relationship between UTCs and insurers and unilaterally 

increase insurers' operating costs in rur~l areas. See AR 513w 14. 

These increased operating costs either would be passed along to 

consumers in the form of increased title insurance premiums or would 

deter title insurers from providing insurance in rural markets altogether. 10 

The increased cost and reduced availability of title insurance in rural areas 

would, in tum, create barriers to financing and home ownership. See AR 

470 ( "[m]ost commercial lenders financing home purchases will even 

require Washington consumers to purchase title insurance."); see also 

10 See Amicus Br. at 9-15. 
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Informal Homeownership in the United States and the Law, 29 St. Louis 

U. Pub. L. Rev. 113, 123 (2009). 

By avoiding rulemaking here and instead summarily imposing a 

penalty on a party other than the "person ... violating" the Former 

Inducement Regulation, the OIC acted in excess of the APA and the 

agency's delegated authority, and in violation of the Washington 

Constitution. See, e.g., In re Powell, 92 Wn.2d 882, 893, 602 P .2d 711 

( 1979) (delegation of authority to promulgate rule without procedural 

safeguards, including notice, was unlawful and unconstitutional); see also 

McGee Guest Home, Inc., 142 Wn.2d at 322M23. Accordingly, the Court 

of Appeals decision also may be affirmed because the OIC Judge's Order 

"is in violation of constitutional provisions on its face or as applied" and 

"is outside the statutory authority or jurisdiction of the agency conferred 

by a provision oflaw." RCW 34.05.570(3)(a), (b). 

2. The OIC Judge's Decision Was Arbitrary and 
Capricious, and Not Supported by Substantial 
Evidence. 

The Court of Appeals decision also should be affirmed because the 

OIC Judge's Order was arbitrary and capricious. See CTIC Op. Br. at 48-

50. "An agency's decision is arbitrary and capricious if it results from 

willful and unreasoning disregard of the facts and circumstances." Probst 

v. State Dep 't of Ret. Sys., 167 Wn. App. 180, 191,271 P.3d 966 (2012) 
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(agency's willful decision not to use more frequent interest calculation 

was arbitrary and capricious). Where an agency's decision is so 

conclusory as to show disregard for facts and circumstances, it is arbitrary 

and capricious. See Hayes v. City of Seattle, 131 Wn.2d 706, 717-18, 934 

P.2d 1179 (1997), opinion corrected943 P.2d 265 (Wash. 1997). 

The OIC Judge conducted a wholesale rewrite of the ALJ's Order 

so as to reach the OIC's proposed result based on legal theories the OIC 

Judge advocated for in her capacity as Deputy Insurance Commissioner. 

See App. B (copy of red lined order); AR 417 -20; see also CTIC Op. Br. at 

48-50. For example, disregarding undisputed testimony from Land Title's 

President that CTIC did not pay any of Land Title's expenses, AR 499, ,-r 

9, the OIC Judge found, without citing any contrary evidence, that "[i]t 

cannot be found that [CTIC] does not pay any of the business expenses of 

Land Title," AR 136. Similarly, disregarding the provision in the 

Agreement forbidding Land Title from naming CTIC in its advertising or 

printing, AR 520, ,-r6(G), the OIC Judge found that the Agreement gave 

Land Title "the right to name [CTIC] in its advertising and printing," AR 

135. Moreover, although the OIC Judge's Order relied on the Agreement 

between CTIC and Land Title to support numerous findings and 

conclusions, it also inexplicably found that the Agreement "is not relevant 

to a determination of the relationship between the parties." See AR 134. 
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The OIC Judge deleted nearly all of the ALJ's well-supported 

findings and conclusions and replaced them with erroneous and 

unsupported findings and conclusions. See App. B. Accordingly, the 

ALJ's Initial Order should be reinstated pursuant to RCW 34.05.570(3)(e) 

& (i) because the ore Judge's Order is arbitrary and capricious and not 

supported by substantial evidence. 

V. CONCLUSION 

The Court of Appeals properly held that the OIC ca1111ot hold an 

insurer vicariously liable for the acts of a UTC absent a proper showing 

under common law. This does not mean the ore will be unable to make 

such a showing in other cases, nor does it preclude the OIC from pursuing 

a UTC directly, or passing a rule establishing a form of vicarious liability. 

In the present case, however, CTIC did nothing wrong, and there is no 

legal basis to hold it responsible for acts of Land Title that were outside of 

CTIC's control. CTIC respectfully requests that this Court affirm the 

Court of Appeals decision. 

RESPECTFULLY SUBMITTED this 10111 day of September, 2012. 

PACIFICA LAW GROUP LLP 

·By~~.t.:--::..,...4}, 
Matthew J. egal, wssA #29797 
Jessica A. Skelton, wssA #36748 

Attorneys for Respondent Chicago 
Title Insurance Company 
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APPENDIX A 

Former WAC 284-30-800 (2006)- Unfair practices applicable to title 
insurers and their agents. 

(1) RCW 48.30.140 and 48.30.150, pertaining to "rebating" and "illegal 
inducements," are applicable to title insurers and their agents. Because 
those statutes primarily affect inducements or gifts to an insured and an 
insured's employee or representative, they do not directly prevent similar 
conduct with respect to others who have considerable control or influence 
over the selection of the title insurer to be used in real estate transactions. 
As a result, insureds do not always have free choice or unbiased 
recommendations as to the title insurer selected. To prevent unfair 
methods of competition and unfair or deceptive acts or practices, this rule 
is adopted. 

(2) It is an unfair method of competition and an unfair and deceptive act or 
practice for a title insurer or its agent, directly or indirectly, to offer, 
promise, allow, give, set off, or pay anything of value exceeding twenty
five dollars, calculated in the aggregate over a twelve-month period on a 
per person basis in the manner specified in RCW 48.30.140(4), to any 
person as an inducement, payment, or reward for placing or causing title 
insurance business to be given to the title insurer. 

(3) Subsection (2) of this section specifically applies to and prohibits 
inducements, payments, and rewards to real estate agents and brokers, 
lawyers, mortgagees, mortgage loan brokers, financial institutions, escrow 
agents, persons who lend money for the purchase of real estate or interests 
therein, building contractors, real estate developers and subdividers, and 
any other person who is or may be in a position to influence the selection 
of a title insurer, except advertising agencies, broadcasters, or publishers, 
and their agents and distributors, and bona fide employees and agents of 
title insurers, for routine advertising or other legitimate services. 

( 4) This section does not affect the relationship of a title insurer and its 
agent with insureds, prospective insureds, their employees or others acting 
on their behalf. That relationship continues to be subject to the limitations 
and restrictions set forth in the rebating and illegal inducement statutes, 
RCW 48.30.140 and 48.30.150. 



Former RCW 48.17.010 (2006)- "Agent" defined. 

"Agent" means any person appointed by an insurer to solicit applications 
for insurance on its behalf. If authorized so to do, an agent may effectuate 
insurance contracts. An agent may collect premiums on insurances so 
applied for or effectuated. 

Former RCW 48.17.160 (2006)- Appointment of agents- Revocation 
- Expiration - Renewal. 

( 1) Each insurer on appointing an agent in this state shall file written 
notice thereof with the commissioner on forms as prescribed and furnished 
by the commissioner, and shall pay the filing fee therefor as provided in 
RCW 48.14.010. The commissioner shall return the appointment of agent 
form to the insurer for distribution to the agent. The commissioner may 
adopt regulations establishing alternative appointment procedures for 
individuals within licensed firms, corporations, or sole proprietorships 
who are empowered to exercise the authority conferred by the firm, 
corporate, or sole proprietorship license. 

(2) Each appointment shall be effective until the agent's license expires or 
is revoked, the appointment has expired, or written notice of termination 
of the appointment is filed with the commissioner, whichever occurs first. 

(3) When the appointment is revoked by the insurer, written notice of such 
revocation shall be given to the agent and a copy of the notice of 
revocation shall be mailed to the commissioner. 

( 4) Revocation of an appointment by the insurer shall be deemed to be 
effective as of the date designated in the notice as being the effective date 
if the notice is actually received by the agent prior to such designated date; 
otherwise, as of the earlier of the following dates: 
(a) The date such notice of revocation was received by the agent. 
(b) The date such notice, if mailed to the agent at his last address of record 
with the insurer, in due course should have been received by the agent. 

( 5) Appointments expire if not timely renewed. Each insurer shall pay the 
renewal fee set forth for each agent holding an appointment on the renewal 
date assigned the agents of the insurer by the commissioner. The 
commissioner, by rule, shall determine renewal dates. If a staggered 



system is used, fees shall be prorated in the conversion to a staggered 
system. 

' 

RCW 48.30.010- Unfair practices in general- Remedies and 
penalties. 

(I) No person engaged in the business of insurance shall engage in unfair 
methods of competition or in unfair or deceptive acts or practices in the 
conduct of such business as such methods, acts, or practices are defined 
pursuant to subsection (2) of this section. 

(2) In addition to such unfair methods and unfair or deceptive acts or 
practices as are expressly defined and prohibited by this code, the 
commissioner may from time to time by regulation promulgated pursuant 
to chapter 34.05 RCW, define other methods of competition and other acts 
and practices in the conduct of such business reasonably found by the 
commissioner to be unfair or deceptive after a review of all comments 
received during the notice and comment rule-making period. 

(3)(a) In defining other methods of competition and other acts and 
practices in the conduct of such business to be unfair or deceptive, and 
after reviewing all comments and documents received during the notice 
and comment rule-making period, the commissioner shall identify his or 
her reasons for defining the method of competition or other act or practice 
in the conduct of insurance to be unfair or deceptive and shall include a 
statement outlining these reasons as part of the adopted rule. 

(b) The commissioner shall include a detailed description of facts upon 
which he or she relied and of facts upon which he or she failed to rely, in 
defining the method of competition or other act or practice in the conduct 
of insurance to be unfair or deceptive, in the concise explanatory statement 
prepared under RCW 34.05.325(6). 

(c) Upon appeal the superior court shall review the findings of fact upon 
which the regulation is based de novo on the record. 

(4) No such regulation shall be made effective prior to the expiration of 
thirty days after the date of the order by which it is promulgated. 



(5) If the commissioner has cause to believe that any person is violating 
any such regulation, the commissioner may order such person to cease and 
desist therefrom. The commissioner shall deliver such order to such 
person direct or mail it to the person by registered mail with return receipt 
requested. If the person violates the order after expiration of ten days after 
the cease and desist order has been received by him or her, he or she may 
be fined by the commissioner a sum not to exceed two hundred and fifty 
dollars for each violation committed thereafter. 

(6) If any such regulation is violated, the commissioner may take such 
other or additional action as is permitted under the insurance code for 
violation of a regulation. 

(7) An insurer engaged in the business of insurance may not unreasonably 
deny a claim for coverage or payment of benefits to any first party 
claimant. "First party claimant" has the same meaning as in RCW 
48.30.015. 
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CHICAGO TITLE 
INSURANCE COMPANY, 

An Authorized Insurer. 

To: David C. Neu, Esquire 
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925 Fourth Avenue, Suite 2900 
Seattle, Washington98104-1158 

Chicago Title Insurance. Company 
601 Riverside Ave. 
Jacksonville, Florida .32204 

OIC No. D07·308 
OAH Docket No. 2008·INS-0002 

FINAL .FINDINGS OF FACTS1 

CONCLUSIONS OF LAW AND ORDER 
ON CHICAGO TITLE INSURANCE 
COW ANY'S MOTION FOR SUMMARY 
JUDGMENT (PHASE I OF HEARING) 

Copy To: Milce :K1;eidlerJ I11Su:tliL11Ce Cotnmissioner 
Mik!i) Watson) ChiefDeputjt C.onm:tl$sioner 
Jim Odiome, Deputy Conunission:erfor Col:l'lpallY Supetv!sion 
Caroi Su1·eaul Deputy Commissioner, Legal Affairs. 
Alan M. Singer, Staff Attott1ey, Affairs 
Post Office Box 40255 
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On January 25, 2008, the Office of the Insurance Commissioner (OIC) ~ntered a Notice 

of Hearing, and on March 27, 2008 an Amended Notice of Hearing. in this matter to impose 
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penalties upon Chicago Title Insurance Company (Chicago) for seventeen alleged violations 

committed by Land Title Company of Kitsap County, lnc. (Land Title). In the Notice of Hearing 

and Amended Notice of Hearing, the OIC asserts that Chicago, through its duly appointed title 

insurance agent, Land Title, violated WAC 284~30-800, the I11egaJ Inducement Regulation, and 

for these violations the ore seeks to impose a fine of $155,000 against Chicago pursuant'to 

RCW 48,05.185. 

On February 29j 2008, this matter was l'efe.rred to the. Office of Administrative HeaP.ngs 
(OAH) m1d tlH~ ad1rtil1istr.ative beadng Was h,eld before Adtnfnistrative Law Judge Ci11tly L. 

Burdue (ALJ)1 witl1 t!te OIC's ius~otlmw· to hear the oase md en tar In'it:lal or Reoomme11ded 

Fi1.1dings Facts} Initial Conclusions of Law and Initial Order. Dtlrlng the cQurae of that 

proceedi11g, the ALJ entered a First Pre~Hea.ring Ordar, and later m Amended First Pre.-Hearlng 

Order, bifurcating the issues in this case: Phase I involves the pl·eliminary issue· of thi'J. legal 

responsibility C?f(Cbicago] for the actions of Land Title ... being determined first. Depending on 

the outcome of Pbase I, the ALJ proposes to hear argument on, and enter an Initiat1,, or.· .. 

Recon:u:nended Order relative to, Phase il1 which is the issue of whether thrz. expenditures of the 

Kttsap County company [Land Title] violate the. law. In. accordance with this plan, on October 

30, 2008~ the .ALJ ~mtered Initial Fmdings ofFaotsrlnitial Conclusions of' Law md Initial Order 

Granting Smnmary Judgment (Initial Order) ill .Pl:!ase I, recommending, that the undersigned 

enter .Final Findings ofFaots, Final Conclusion!! of Law and Final Order (Final Order) ruling that 

Chicago is not liable f.or the illegal acts of Land Title in violating the Inducememt Regulation and 

statute. (It is noted that in Initial Finding of Fact No. 2, the ALJ states that for purposes oft/tis 

Motion [for Smnmary Judgment] only, it is stipulated that Land Title did commit the aJ.leged 

violations of the illegal Inducement Regulation.) 

On November 101 2008, the entire hearing file. was transferred to the undersigned Review 

Judge for xevi:ew and entry of a J;i'h1al Order in Phase 1, which> as above, the ALr in l1er First Pre .... 

Hea:ring Order, states whe#u;w Chtaago is le,tta.lb,;resptmsibl~ for thf5 actions Q/ I.am:l Title ... in 

this11ultter; T,herefcu~e the Final Findings of :Facts~ Fh1al Conolusiomii of .Law and Final O:rder 

herein reia:te only to the atbrerefereuced Phase 1 

On November 18,. 2008, pursuant to established procedure1 Wendy Gallowayt Paralegal 

to the undersigned, wrote a letter to aU pm·ties outlining the procedure for review and indicated 

Final Findings of Fact, Conch1sions of Law & Order 
on Motion for Summary Judgme11t Page 2 of 50 
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that. tbe, undersigned :regues~d p,resen,taliott of oral ar.gutjHmt .from, tllt:} patties for her 

consideration prior .to entry of a Final Ordedn Phase I. 

On November 19, 2008, the O!C filed the OIC1s Brief in Support af Review of Initial 

Order and Declaration of Alan Michael Singer with the undersigned. Further, during that time 1) 

Chicago requested, and wa.s gnmted by tbe undersigned, petmission to file its Reply to the OIC's 

Brief in Suppmt of Review of Initial Order on or before December 10, 2008; and 2) Chicago 

requested, and was granted by the undersigned, permission to file said brief by e-mail. On 

December 10,2008, Chicago filed its Response to OIC's Briefin Suppol't of Review of Initial 

Order. On December 10, 2008, Chicago also filed its Limited MotiGn to Strike Dealarath'.m of 

Alan M1cb$..e1 Singer. On J~uary :22l 2009. tl1e tmders.ign:ed heard ~d granted Chicago 1 s 

Litnited Motion to Sirlloe the Novemb~r 19) 2008 Declaration of Al~ Jv.l:iolnt~l Singer (not the 
Deolura:tion of Alan Michael Singer executed and filed on September 241 2008), mling,that the 

statements of Alan lv!ichael Singer therein would be considered only as argument in support of 

the OIC's Petition for Review of Initial Order and n.ot as evidence, FinaUyJ on February .20.09, 

the pruties presented oraJ argument on review of the ALJls Initial Order in person before the 

undersigned. 

r:ft\'fURE OF PROCEEDING 

111 her I:nitia! Order Granting Summary Judgment emtered October 30, 2008t tl1e ALJ 

stated thi:! issue as· beu1g Whether ResprJ11.drmt [Chloag~] is ~~~titled ttl swttmary judgment on the 

is:sue vf its liability .for the regulatary vzolatio1rs committed by its issuing agf$nt, Lcmd Titlr& 

Company [sio], tmder WAC 284-!JO~BOV and/or RCVf' 48.30.1501 because no genuine issue of 

material fact exists and, as a matter o.f law, Respondent is entitled to judgment in its favor? ln 

her Initial Conclusions of Law, the ALJ recommends that the undersigned Review Judge enter, 

among others, a Final Conclusion of Law that no genuine issue of material .fact e,'1;i.sts as to .the 

relationship between [Chicago] cmd [Laud Title] and the actions of the parties wtthin that 

relationship. Eased em the findings and lega.l analysis abo1NfJ, tlie illegal acts of [Land Title] 

.ccuuwt be imputed te~ [Chicago]1 and that Sit~nmm;t Jt~dgment is granted to [Chicago] on th.e 

issue q{imp.uted liabilityjbr tl~e #legal tZCtl ()j (Land, '!':itleJ .tit ~ltGlating tlte induoe1rt:81lt statute 

· mu:l1·egulation. The ALJ further recomme,nds: the undersigned Review Judge enter a Pfnal Order 

that fChicago 1S] Motion for Summary Judgment is GRANTED m! ths is8Ue [of] whether it can be 

Final Findings of Fact, Conclusions of Law & Order 
on Motion for Summary Judgment Page 3 of 50 
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held viaariou,sly liable fin· tlu1 illegal acts of the wulerwrttten title c:ompcmy [Land "Title] with 

whom it t:011t'raats, 

REVIEW JUDGE'S CONSlDEBA'l'ION 

1. ;&evieyt. This matter has properly come before the undersigned Review Judge to review 

the Initial Order entered by the ALJ on October 301 2008) with the parties submitting briefs and 

presenting oral a.rgmnent on review. In the OIC's Brief in Support of Review ofinitial Order1 p. 

4, the OIC contended, and at the outset of this oral argument Chicago agreed1 that review ofthe 

btitial Order by the undersigned Review Judge is de novo. 

2. Record o{ Pioceegj,n,.g. The record of this proceeding, including the entire hearing file 

and a recordh:tg of the proceedil1g before th.e ALJ, was presented to the tmdersigued· Review 

Judge for herr-review-and of'-:Final-Fi~dings of Facts. Final Conclusions of Law a:tld Final 

Ordet. 

3. The Insty:anoe Qorntnissio:ner's Petitio;p for Review. !:n a.cidititm to the. auto;matic l'aV.iew 

which is required to be given to all Initial Order·s entered l'elative to appeals of OIC actions$ in 

the proceeding herein on November 19,2008, the OIC filed its OJC*s Briefin Support ofReview 

of Initial Order and its Declaration of Alan Michael Singer in Support of Petition for Review of 

initial Order with the undersigned and on December 10, 2008,. Chicago filed its Chicago Title 

Insurance Compm1y's Response to OIC's Brief in. Support of Review of lnitial Order. On 

FebJ"Uru:y 51 20091 at the request of the tmdersigned, the parties presented oral argument in person 

tha unde1:signed, 

4. Revision of Jni!jal OrQ,er on }\eJ(i5?w: la?:~'Uf! !!resented: in, lui:tial Qtder; The 010 

conten1pla:tes that the ALJ's staternel:l.t of the issue may be a fmding of fact and argu.es that as 

such it is not based on the evidence, and that it misapprehends the is.sue presented and is in error. 

First, the ALJ's statement is not presented as a fmding of fact, but as a statement of the issue1 

providing the framework for the Initial Findings of Fact and Initial Conclusions of Law, as 

follows: 

Whether [Chicago] is ~Sntitled to sumn1aryjudgment r:m the issue ofits liabtlityfor the 
re~elatory violaticms committed by its issuing agent, La'ftd Tit.le Company, und(:lr 
WAC 284-30-800 r:mdlr:w RCW 48.30,1 .50, because no genui1~e issue of material fact 
.ra~ts, tf:1't(/, as a 1l$tttte:t of law} {CluoagoJ r.s entitled tojzzdgment ~1'l itsfavar? 

Final Findings of Fact, Conclusions of Law & Order 
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Second, while not particularly inaccurate, tbe statement of t1m issue could be more 

concise. Tl)erefore Issue Presented: in the Initial Order is replaced by the following: 

Can the ;fwauranoe Cor:nmissioner !loW Chig!M!O Title Insurance Comna;ny :responsible fo.r 
tl:Je illegal aclS o! tand Title lnSttrf),'!JM CQ~U2afiY of Kitsap CQ11llty:. JnQ. m :Yiolating 
'j1 AC 284-30~800, the Illegal Itu;lt1c:en:u.mt Regulation~ 

5. R~vision of Initial Qrder o11l3&l:vie;w; Undl:JJPJ&tec[Ftndim:s o(F'ar:t in l~1iiial Qrder:. In 

the ALJ's Initial Order Granting Stmun.a.ry Judgment, the ALJ titles all of her findings of fact as 

Undisputed Findings of Fact. While it is not entirely clear what is meant by title, !lolmally 

"undisputed findings of fact" are facts the verity of which no party disputes, However, in this 

Initial Order, many of the facts that are labeled by Al"J as Undisputed Findings of Fact are 

actually disputed by the OIC in this proceeding, as summarized in the OIC's Brief in Support of 

Review of Initial Order and Declaration of Alan Michael Singer in Support of Petition for 

Review of Initial Order executed and .filed November 19, 2008, For this reason, the undersigned 

rep laces the title Und~sputed FbJding? of Fact with ,J,nitl.al findings of ;Eac;~ to clarify that while 

the facts at issue may .hav!fl bven disputed by the parties~ the ALJ determined, by the .weight of 

the evidenc~, t:he facts to be as stated in each of her Initial Findinf$S of Fact, 

6. Co1umem on Revil}~; Agnussion of :§vidence in Hearing before 4L1: lt ~ppears. that 

the evidenc;e presented by the OIC aud Chicago was not actually admitted as evidence by tlle 

ALJ during tl1e proceeding before the ALJ, and no Exhibit List was created during that 

proceeding. For this reason, because the undersigned has deti;:lmin.ed that the evidence presented 

would have been admitted if that process had been followed (see possible exceptions discussed 

immediately below), in the below Final Findings of Facts, the 'Undersigned has identifi~d the 

evidentiary documents by their names instead ofby their exhibit nuntbers as is customarily dpne. 

Most significw'ltly, this evidence ineludes the original and mnended Noti.ces of Hearing issued by 

th.e OIC; Chioag6'a Detna:nd for Hearing; the AL11s O:rder and Amended Order on First Pre~ 

Hearing Conference, a11d othe:r prelimiuary doour11entsi Declara:tion of D. Gene K.exmedy in 

Support of Chicago Tltle Iu.surance Company's Motion for Sun:llUary Judgment RE: Agency 

Liability; Declaration of Don Randolph in Support of Chicago Title Insurance Company's 

Motion for Summary Judgment Re: Agency Liability with Bx. A. whlcli is the "Issuing Agency 

Agreement" executed by Chicago and Land Title; Declaration ofMadelin·e Barewald in Support 

of Chicago Title Insurance Company's Motion for Surnmary Judgment Agency Liability~ 

Final Findings of Fact) Conclusionll of Law &Ordflr 
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Declaration of Brad London in Support of Chicago Title Insurance Company's Motion for 

Summary Judgment RE: Agency Liability; Declaration of Alan M. Singer executed September 

24, 2008 with attached Exhibits A through P (designated hereat1er as DecL of Singer; not to be 

confnsed with Decha:rati()ll of Alan Michael Singer h1 Support of Petition for Review of Initial 

Order :executed and filed on November 19, 2008); and Declaration of Carol Sureau. 

On March 5, 20051~ the. OlC :fUed a Motion It£3: Necessity to· Bring· a I{Motim1 to Strile&." 

In this Motion to Strik:e1 the OIC advised that it had objected to adtnission of e~am pier;.es of 

evidem.ce during the hear[ng before the ALJ~ that the ALJ had never tttled. en the OIC's objection· 

and that the ALJ had Improperly considered this evideuce. In its Motion to Strike, the OIC 

further argt1ed that it was not also required to bring a motion to strike this evidence before the 

ALJ or thereafter. On March 16, 2009, Chicago filed Chicago Title Insurance Companyls 

F.esponse to OIC' s Motion RE: Necessity to Bring a Motion to Strike, asserting generally that .it 

was not raising this argument, that the brieflng on the Petition for Review was closed and 

therefore the necessity of filing a motion to strike is not an issue before the undersigned',.. The 

C undersigned advises tha't while il1deed in order for a party to have objections to evidence 

presented at hearing {)onaidet·ed by the: presiding 0f.fioer it fs gener.ally not also necessary tmdel' 

Title RCW to br:ing a motion 'to strike this evidence, the briefing on, review of this. case is; as 

Chicago argues, closed. Add.itionally, aa Chicago states; Chicago is not making the argument 

that such a motion to stdke is required.· The parties are advised that those pieces of evidence 

upon which the OIC objected during hearing and identified in its OIC*s Petition for R.evtew are 

noted and ate dealt with in this Final Order if they have been considered. by the m1dersigned to 

be of any evidentiary sigt1ificance to the review herein. 

7. The undersigned has reviewed each fuitial Finding of Fact against the evidence presented 

at hearing before the ALJ and has set forth the Final Findh1gs of Fact based upon the evidence 

presented during hearing before the AU, addressing eao:lt of the ALJ's l1~itic1l Findings of Fact 

!'lumber by lmmber. Likewise, the label Conch~Bz'cms of Law in the Initial Order is substituted 

with Initial Co11clusio;os .o£ La:J:Y, and the tlndersign.ed has reviewed each Initial Conclusion of 

Law based upon the Final Findings of Fact and legal antholity argued by the patties) addressing 

each of the ALJ's ln.itial Conclusions of Law number by number. While the undersigned 

recognizes that this method results in a less than easy~to-read Final Order, it is understood that 

this is a more comprehensive method of review in that the reader is assured that each Initial 
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Finding of Fact and Initlal Conclusion of Law is speoifi.cally considered and, if changed. the 

reason for such changes are set forth. Further, this Final Orde:t.• is even less easy-to-read, as many 

of the Initial Findings of Fact and Initial Conclusions of Law are redundant and therefore, the 

Final Order contains a plethora of redundant Final Findings of Fact and Final CoMlusions of 

Law. 

As above, th" undersigned recognizes that .this mtmbel ... by-number review is often 

r.mnsidered to be the tnbt·e comprehensive .rnem1s. of displaying review ·at1 it tndicates SJHi:loi:flc 

analysis 0f eaeh Initial Finding .aud lhitiel Conoluskm. fu ad.dition to setting fotth the .Final 

Fit1dings of FaDts and Final C011clusion.s of .Law. For this reason, m1d iilso because pf the 

comple~.it:y and importance 'issue herein~ the undersigned bas toll owed this 11umber~by-. 

number format. However, should the pa11i.es agree to request an easier-to..:read fon:nat, :the 

undersigned is willing to enter Final Findings of Facts1 Final Conclusions of Law a1:1d Final 

Order which would eertaiuly be consistent with the Final Findings, Fh1al Conclusions and Fh1al 

Order herein, but would simply eliminate recitation of the Initial Findings and:. llutial 

Conclusions - and their substm1tial redundancy - and would elimiuate the undersigned1s 

analyses of each. Said easier-to~read Final Order would not replace th,e document herein, and the 

document l1erein would be the subject qf any appeal which might ensue~ but wo:1ld be attached 

hereto simply for ease ofreference. 

B. The undersigned Review Judge has: reviewed the ientire hearing file, including all 

documents and exhibits filed thm:ein~ the recording of the ptoceedi:ng1 the OIC~s Bri.efin Support 

of Review of Initial Order and Declaration of Alan Michael Singw· ln Suppo.rt of P·etition for 
., 

Review oflnitial Order assigning error to the Initial Findings of Fact, Initial Conclusions of Law 

and Initial Order, Chicago 1s response to OIC's Brief in Support of Review of Initial Order 

Supporting the Initial Findings of Fact, Initial Conclusions of Law and Initial Order and the o1·al 

arguments ofthe parties on review. 

FINDINGS OF.FACT.S. 

Having considel~ed tbe evidence and arguments presented at the he.aring before the ALJ1 

the documents oJl file herein, the Initial Fir1dings of Fact, Initial Conclusions of Law and Initial 

Order, the subsequent briefs filed by both parties on review and the oral argument prese11ted by 

both parties on review before the undersigned, the undersi)i;ttted duly appointed Review Judge 
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ma1<:e.s .the followil~ :Pinal Findings· of Pact, first quoting the ALl's Initial Findings of FMt 

ou.raber by number, and then revising the ALJ's Iriitfal Findings of Fact number by mm1ber as 

appropriate. 

1. The Office of the Insurance Commissioner (OIC) alleges that the Responcle!tt, Chicago 

Tit!~ Insurance Company (Chicago) is liable for violations of the inducement J'egulatton, WAC 

284-30-800, cmnmitted by Land Title lnsu/'ance Company (Lcmcl Title) with whom Chicago has 

an "Issuing Agency" contract. Chicago has been, for some ;years, the only compmty authorized 

by lctw to undeJ"\Vrtte the title ins~;m:mce policies issued by Land 'lYtle, (Ded Alan. Singer, ami 
.Exhibits) Respon:drm.t Cliicago is a Milfs(Jm:t CorpoJ·cttton cu-zci lcmd Title ts a Wa.shirll]trJ>rt 

Cr:rrpm'atir:m (Dect .. oj.Brad Ltrndcrn) ,Chteago is pairl a:. percentage. of t1us total jee ol~arged by 

Land Title for each title policy Chicago underwrites. 

• First sentence: This Initial Finding is an immrrect statement ofthe OIC's allegation. The 

OIC has never included the fact that Chicago has au "Issuin.g Agency" contract with Land 

Title at all in its enforcement action~ which was issued in the Notice of Hearing. fowat. 

[Notice of Hearing; Amended Notice of Hearing.] In. fact, a.s early as the filing of its 

Opposition to Chicago's Motion for Summary Judgment before the ALJ1 the OIC has 

asserted that the f.act that Chicago has an 11Issuing Agency Agreemenf' with Land Title is 

in·elevant. [OICls Opposition to Chicago's Motion for Surru:t1a:ry Judgment, pgs. 27 and 

throughout; Tr{l)lscrlpt.of o.ralat·gument on Cluoago's Motion :for S:ttrtrrnary Judgment before 

ALJ, 1;18:15.) 'l'h~1·eforei to oorre-ot ·the statement of the actual. allegation, that ·the OIC is 

making against. 'Chicago, a.a stated in .its enforcement action, subatitt:rte first sentence with: 

The Qff!.ee ot; tb,e Insurance Commissioner {QI.Q) aUeg~ that the Reys}londent. ,C)liO{lgo Title 

Jnsw·ance QompfiQY (Chicago), violated WAC 284~3Qw8QQ. by and Etu·ouglt the agta of its 

i!&~U, Land Title Company of K.itsap Qoq,nty. lnQ. (Land Iitle)1 wh\ch QbJcf!go had le~ 

appointed as its title insurance_igent QUISU!l,Utto RCW 48.17.160 to act on Qhic.agg's beh§.lf 

to solicit and effectuate Qh.icago 's title insuran.ce. (Notice of Hearing; Amended Notice of 

Hearing.] 

,., Second and third sentemces: Adopt stateme11ts:, hut .olatifY and supplement by replacing 

wibln Chicago is a. domesti~ Missouri title insu~anoe QOl]oration wlrigh has: been authorized 

lt.Y.· the QIC aim;J~ 1971 aa a titlr;: insurer to n11gerwrit~ in~ §~ll title insu1·ance in j!iashiugton 

.md. elsew_P,ere. [E:x. A to Decl. of Singer; Dec!. gf .Lonclgn.J Land Title is g Wa§llinit9.!1 
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QOtRoratiotl, ingol]orated in 1.267, whiQb ll! licensed by the 01Q ~s a titlx h1suranoe agent. a§ 

.$lefined lu Rcw· 48.1 7.Q1 D. [Ezs, A, B· to Decl. of Singer; Decl. of Kennedy.] Since Mf!rclt 
~ •. l2Q~. Chicago, as ·atl ,tnsnrer, has :filed. an ,ApgoiJlj;ment.:witb the QlQ. aiLtegyh:ed by J;lCYl 

4S.17.l60, OlJ fOmt$ ptesc;rlbed by tl1e QIC1 and t?IDQ tbe :t!IOJ2er ApQ6ipts\1ent fe~ merefQte1 

im:mrulYJtgpgintlng tm,1d ·rit1e tq act a§ a title insuratlCe agent }Q t1&t g;g CbtcagQ~§ beJmlf in 
Mason1 Kits.~llum and Jeff¥r~on counties (A11hough Land Title is not undel:tf~dng these 

.l.l-Q.tlY.!Jies in Clalllnn and Jefferson counties). [Decl. ofRmdolQh; Ex. C to :Q.ecL of Sip.ger.] 

Pursuant~Jm.ecific a.nfuority given to apngint§.d i11surance agepts under ECJ¥ 48.17.010 .ttl.Ul 

48.17, l(?Q., Land Titl~ bas at all times pertinent hmeto had the aut11grity tg spUcit, sgsmjfic§!lly 

on ]2ehalf of C11i~ago, applications for Qhlgago'~ title insm;~~e. witllOYt the &egujrgent gf 
' 

MJ! fyrther authority needed ,from the '&mQQi.p,tingJnsuter, lm:tther, ns stJestifiqall:Y_ allowed 

J!mier RCW 48.17.01Q Md 1~ .. .11.160, Qhicago may authorize Land Title t!J act em Chicago-1s 
]2egalf,to effectuate Chicago title insurance policies tm.d to collect premiums on tna~J:ta:J;t~CJ so 

Ql).lcagq a~ reguired_l~y tbe QIQ). m fact since M£3~ l, 1992, Chicago has §:dr;litionally 

,0Qj:hori_;::ed Land ,])tie to effectyate C.llJ,cago titl¥ in£Ut!Y1C!i.l{91icies o;g Cfficago's l;!ehalfml,d 

to collwt premiun1s theref'Qre. [;Qecl. gf Randolnh; ;axs. C1 ;Q, }31 m1d G ofDegl. of Singe14 

:.l?mJ.iJ.'l&_,c\geucy Agreement" e~1tered into between Chicago and Land Title May 11 1222 and 

uwluded EML&X. A to P-xcl. of Ran.QQJgb.] At all tilns:s nertinent hereto, Land ljtle was not 

~ppointed as an agent to :regtesent, including solicit or effectuate insm·m1ce :oolicies fo.r, an,y 

gther .title insurance com:gany[Bxs, B, F.. pf..:Qeo1. Qf Singer] and tmdm- its <JQntract with 

QblQago, Lm,nd Iitie was prohibited from acting on hehalfofgny Q:ther title insuter. [ulssying 

Agpncy AgtS'jement.~'] Lil<ey{ise, Chicago appointed Land Ut1e. M·Us exX].usiye. ag§nt to, act 

on its behalf in these ca1nt~jes, . If Land Title ,were nol aJmQin,ted to. represent Chicago· tl\ 
these cQttJJties, Laud Iitle woyld lmve 110 titl~ insm·m1ce to market or s~ll to QO;p;§ymexg. 

Ew:.tl}erl because Chicg~.go does not ggexate t;liremtt in thesQ Qounti~si! t11e Qltly way Cl1ioagq 

can solicit fot 11nd effectuate its title ineyurance there is tll,IQU!il! L!:!J,1Q Title. [5'XIh A~P of 

;Qecl. o;[ Singe1·; "Issuing Ageucy Agreement.''] Finally, T.:aug Titl~ cQlleots the QhiQgo title 

insurMce I?remiuiJlS1 gays 121J11 of the, m;o§s nremivm for each title pglicy effectuated lQ. 

.Qj}iQago and retai:n:s the balance for it§elf. [Dec!._ of Raudoltili; lflssuiug .. AgenQY 

Agxeement:'] Amn1·oximately 28% .ofb;and Title's total revenue oan1es :f:i·om escrow se;o::joes 
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ID~ecl. ofKem1edv at 5; Initial fipding~ll tht;~ rest of i!.Lt~venue- 72% ~ comr;r? from 

selling Ghicagp's title insurance nolicies. 

2. Lmzd Title is a title a11d escrow company that does business itt at lrJa.st two Washington 

Clfttl'tties,.Mason tmcl Ktt.~qp. 1~ is 1tot a party to thl'!J action. Rat hi$"' for Lcmd T1'tle 'JS' vial atitms 

,of the above~.cited reg,ttlaticm ltm.tt!'ng induar:,ments, the OIC s~eltB. ta t7~tposefl11.e.s oj$155,000 on 

Cl1icago, based on the "lsst.ting Agent" [sio] contract,- the relatlbniih~p betwee1tt the two 

companies, and the broad enforcement and regulatory authority of the OJC. For the purposes of 

this motion only, it is stipulated that Land Title did commit tha alleged violations of the 

{nducement regulation. 

• First and second sentences: Correct and clarifY. Replace with: 

Title js. licensed by the OIC as a title insutance a~W,nt. Lf!.tJXl I!tle !ll§o OQll!iUQt~ escrow 

aeroeesl ~hivll are ggt gonsidexed Qart of its Q!Jjines§ as an insurance agent. While not 

relevant, Land Title is not ~party to this actic'>n1 

w Third sentence; This i$ f!.li mc0rrect statement ofthe ba.sis for the OIC;.s disciplina1·y 

action against Chicago~ as .abovevu.nder "Issue Presented/' the fact of the "Issuing Agency 

Agreement" is not a basis for the· OIC' s action against Chicago and it has never even been 

mentioned in the OIC's enforcement action. (The agreement referred to not entitled 

"Issuing Agent" contract; it is entitled "Issuing Agency Agreement" and will hereinafter be 

referred to as such.) [Notice of Hearing and Amended Notice of Hearing.] Indeed, 

consistently throughout its brieftl'lg and oral argument before the ALJ and in its briefing and 

oral argument before the undersigned on l'6View, the ore argues that the existence of the 

"'Issuing Agency Agreement~~ is irrelevant to the issue herein. Replace with: IAe OIC seelt.§ 

~Qfie fines ·Mainst Chicago, based upon. the illeJ;al acts of its appointed ·agent, Land }:itle 

acting on Chic§,gl:rts bellqliin sruicitigg Chicago's tjtl~ insurance. 

• Fourth se11tence: Adopt 

3. The 'Stipulated violations of the inducement law by Land l'itlrJ. im;;lutle "wtning and 

dining" of real estate agents, builder,s, and mortgage l&nders with meals, golf tournamentS:, 

advertising for one real estate agent, purchases at a Board of Realtors auction; cm.d professional 

football championship garne tickets, in amounts over the $25.00 limit allowed by WAC 284-30~ 

800. [Amended Notice of Bearing} 
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• Adopt, but change inducement law to more properly identify the relevant rule as WAC. 

284-J.Q_::[OO_,__the Illegal Inducement Regulation, and add sentence: Because the Ill§W 

Ingucem~nt Regylgltion. provides liTIJitations on title insurers and theiQ!g!;IDts on giving things 

of value in excess of ~25 .00 to }lroducers of title business. sucb gs the above-refersmced real 

.e~ta:te agents and others who are in a. gosition to dir~ct th~.aurchW?e of title insura11ce to 

certain title insurers over others. tl1e act gf stithru: title iu§urets a, tl1eir agents giying such 

iu,ducements tQ such prgducers i.s clearly a font of solicitation for the purc,hase of tii1e 

4. Land Title ts known as an "tmdm"vvritten title company, 11 or "UTC." Land 1Ytle ccmnot 

issue title insurance policies on fts own, without an underwriter lllce Chicago, who has the legal 

authority in Washington to underwrite the policies, ru· granted by the 0/C. Chicago is required 

by law to '(appoint" any UTC whose title policies it writes, and Land Tttle has been P,1"ope?·ly 

appointed by Chicago with the 0/C fm· that pwpose. {Decl. Stnger and Exhibit F.) 

• First sentence: Randolph declares that Land Title is an. independ:ent title company' km:trvn 

in title insurcmce literature as "independent agents '' or "uncle71'!Witten title cornpatties" 

("UTCon), [P~cL Randolplt] While U1e identity o£ uUTCsu might b~ d~sfgnat~ons 

developed in title Uteratw:ea, ~mcs" me not designations recognized in tl'l.e~Jnsurance Code, 

ruad are certainly not designations which would somehow differentiate a title insurance agent 

from. a ti.tle insurance agent which is also called. a 11UTC." Otherwise stated, the label of 

"UTC" does 110t alter Land Title's status as a title insurance agent, whjch acts onbehalf ofitt:l 

appointing insmer, Chicago, with all the rights Fmd responsibilities of an insurance agent 

under the Insurance Code and regulations. Therefore tbe fact that Land Tltle may also hold a 

title industry designation of "UTC" is inelevant to the issue herein. Replace with: Land 

J'itle is licensed as a gtle insurE.tP,ce agen.t 112 ~e 01C, gnd is fgnna1ly appointed by C.hicago 

tg sQii~it for Clycagp1 § title policies QU ~lligagQ~Il. b!:~:.!Jalf. Although title iusurance lj.te;rntute 

J:l1i.ght aiso .j.nfortnally designate it as· a '*UTQ." whether a title msnrance agent is also. referred 

to as a "llTQ" is jt:retevautj its n!ltui'e :as li! tifl~ it1§urance !;\gent, with the ensuing r.ig1ttf! ~ng 

!l!l2Qnsibilities o:f a title insttra.nce agent whiQ11 ~J,Cts gn behalf of its appointing intn~r(u, 

• Second sentence: Land Title cannot and does not "issue" a. title insura11ce policy iu any 

case, with or without an underwriter like Chicago. It is Chicago, as the insurer, which issues 
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its own Chicttgo title insuxance policies .b every sitml.tion.; Chicago may cJ10ose to appoint a. 

title insuram.:e agent to act on its behalf, but it is never Land Title1 the agent, wl1ich "issues" 

the policy. Correct sentence by replacing with: ln tho§e counties Where it wishes ~. seJ! 

Chicago tit~licie§I.Chicago may aJmQint a titl~ jns.w;:ance agent, such as LanQ, TIY&;. to act 

on Chicago 1s bel1alf to solicit for itself directly and/or l;Q solicit ~ng effectJ;1ate Jssua110e of 

ChiCf:li?,U title P;Olicies, I:Iowevej', it is Chicago, f!,S tlle in§.urel', which is thf} entitt iiltUthorized 

by tbe OIQ to wrlte aug i§SUe Chicago ti.til! JtQlloies and to serV~ as ,the un~riter o,l those 

title P:QiiQliiS· 

• Third sentence: Statement 1.1ot suppor.ted by the evidence. Chicago does not "write" Land 

Title's title policies; Chicago 'cwrites" Chicago 1s title policies. Land. Title works on 

Chicago's bebalfto simply effectuate1. i.e. help, Chicago in the solicitation for and of 

Chicago title policie.'l which are underwritten by Chicago. Also, Land Title has not been 

appointed by Chicago "with the OIC tbr that purpose.n Replace with: ChicagQ, as <!n i:nsyr~ 

!s required 'Qy law to l~gally appomt w:v entity w;QJgh it authori~es to act on it~ h!'ihalf .. This 

f resnw:es that Chicago fil~ m, ;(Qrwal AlfQo.intm,et}:t.fa;r.m ~,itb the QIC, formally a;wo:h1ting 

1£md Title, an insurance agent. t!l act as a title. iiU~:m;atwe agent Ientesenting Chicago. 

Chicago ,oomplied ~·th this requirement beginning on March 5, 1993 and qgntinuin:g .during 

p,U p@rtinent times hereto imd continuing C!Ut'entlv;.. rnxs. A-.P to Decl. Qf ~inger.] IJ:nder the 

J;:nmra.nce Code, agents which are legallY. aP;nointt::!d.l2y insurers may soli9it. m;l:Qljcatiog,a fgr 

effer,;;tuate insuran~e c_ontracts. 6,ge.nts may also goll~ct prem;iJ,Ylls Qll hlsmaDces §O anP;lled 

for QL..e(fectyatecl. As fow1d a]2ove, in the case of Chicago's appointment of LM!i Iitle as an 

insurance agent, ip addition to h&ving the right to solicit atmlications for iTI§lll'ance 011 

c;:hitlago's bell!!lf solely bx: virtue Q.f it§ a:gpointme11t, Lm.1g Title baa also since 192.3 been 

ll1ltl1Qrized by Qhicago1 a§ provjdeg fqr under {he Insurance Qod!f, to etfectugte ChicagQ.Ji 

title :J;!Olicies [Decl. of .Randolph: His suing Agency ,Agreeme1.1t''] and to g,glleot premil.ims for 

Ule Chicago QJle P.Olicies ft•mn JilUtC1JaSers fgs l'equired by the OIQ, on fgtms I!tesctibed~hY 

,Qhjp.f!go 1md prel}±huu rat.es M 32i'~01~bed Q'l Chig,ago1. (J;ssuing Agency A,greementJ 

5. Chicago also conducts its own irtsurance artd ascrow bustnfiiS.J in eight Washington 

counties, and maintains or subscribes to title plants in these cotmtiss as requirr!td by law, In 

these geographic areas, Chicago has its own employees ar1d agents, and maintains its OWl~ 
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brcmch office& .. lJt the coun,ties where it tlcnzs direr::t buainessJ Chicago contlucts mm~lceting to sell 

its services, 

• Adopt) but add citation to evidence~ {Decl. ofRa;pdomht Dec!, ofLon,don.) 

6. · Chicago conducts no marketing activi.ties in .Kitsap and Mason counties, however. 

Chicago relies entirely on the effort.8 of Lcmd TUle to market the tttle insunm.ce policies in these 

geographic areas. (Dec. London) Land. Title is the only title company appointed by Chicago to 

sell its title insurance policies in Kitsap, Mason, Clallam, and Jefferson Cowuies. (DecL Singer, 

Ex. E) However, Land Title operates and has offices only t1~ .Kitsap .and Mason cou'flti·es. (Deal. 

Kennedy) 

• Either Ullcleru: or incorrect statement and if read. one wny then not ~upported by the 

evidence. To clarify/correct, replac~ with: Cljcago (:Qnduct§ oo direc~ marketing :a,gJ;iyHies in 

golicie§ (although Land Title does ;got actually t:n~emt~ in.!;:;Iallmn and J~erson gounnea)~ 

{Ex. E to~Decl. of Singer.) 

7. A mb2orit;y share of Land .1Ytle .stock (45%) ls owned by Seaurit;y Union :JJ.tlr&ln.~uranca 

Compa.1zy (Security Vn.ion), wT1ich l~ t'l sub.K~idiary of Chic11go Title. r.md Trust Compa1'1Y (CT 

Tn-ts.t). CT·Z'ru.st 1'tl a subsidiary of Ficleltt:y National Title Gro-qp,. Inc:.., which ts, in tum1 a 

subsidiary of Fidelity National F'in.andal, lrtc. Chicago itJ also i:t subsidiary ofC1' Trust. Thus, 

Land Title and Chicago are each subsidiaries of or .p(u·tly owned by separate companies who 

share the same parent company, Ftdelity National Financial, Inc. [Ex; 5, Decl. of Eare'rvald.} 

• Adopt, although relevancy is questionable. 

8. Between 33 and 44% of the board members of Land Title, since 2002, work: or have 

worked for the shared parent company, Fidelity National Financial, Inc., or oh~ of its 

subsidiaries. [Ex.. 9, Decl. of Singer, E:x. D, E] Other than the shared parent company identity, 

Chicago has no t;;0111orate affiliation witl2 .Land Title. 

• sentet'l.Oe: Adoptr alt11ottgh 1·elevanoy questionable. 

• .Second sentence: Delete. Insu£fioient evidence presented to ,support this J.,~l~~.ux~J%· 

Fina117indings of Fact, Conclusions of Law & Order 
on Motion for Summary Judgment Page 13 of 50 

130 



,···. '. 

9. In Washington, there are a number ofUTC's [sioJ or "independent title compcmteo" that 

pr·ovide tUle ins~trance, typically in counties where national co1rr.panies do Ju.>t sell this directly. 

(Deal, Ra!ldolj:Jh) Chicago cx:mtracts with eleven UTC's (stqJ ln. Wr:t.shingtoit slate, to underwrite 

the 1'islc tlittt tiM title, sBa'f'<Jh was iUJt done proper~)! by the UTC, and hence, Chiucgo assumes 

ltability to the ultif~mte amtszaneP for any ltNJs ca1lsed by the bad title search. The 'UTC's [sic] 

involved own or subscribe to a title plant in the counties where they operate, by Jaw. 

• First sentence: Not supported by the evidence: "UTCs" do not "provide title insurance.'' 

"UTCs" are a designation found in title literature which has been applied to some title 

insurance agents. These title insurance agents) like Land Title, help their appointing insurers 

to provide that insurer's title insurance by, acting on the insurer's behalf, soliciting and 

effectuating the appointing il1stirer's title inaurance, This se11.tence appears to recognize 

ns somethi11g .ditffilrent than title insurance fl.;gents. Land Title t~ a; title inauranoe 

.under the Cod~. and ~as sue~ its actions m. solicitation. and efffjGtn.atil:.m. 
I 

insurance policie~S 011 beha1f o:f its insui·ert Chicago, are governed by the h1stttance~Code; 

wl1ether. Chicago or Land Title choose to call Land Title a "UTC, or any other name. 

Replace with: IrL~h.ingtQ!l1 there ar~- a ruiD1ber of title insurance agents which also ar~ 

iJ1§l!I_llliQ.e agents apuointed by a title insurer(s), such as Chicago, to §olicit ;or and effectu£tte 

bli:l~ insurance twlicies issued and ypderwrittep, by the title iusurer, mainly ip gounties where 

uational title insurers do nQt solicit and effectuate tb.ctir titl!} po.licies directly. [D!tcl. of 

E,andolph; ~X§.~ A~:f gf ]Jegl. of S~ra 

• SC~Cond sentenoer· Unolem:, TJTCs d" not '(underwrite the :riskihat i:he' title search was .not 

dcme pl5operly by the UTC.'t If 'duly appointed as irumranoe a~ents, they ate. a:uthodzad by· 

the ore Oi'lly to solieit for and in the Chicago/Land Title situation 6f:fuctltate: and collect 

pre1niurns for, the instu·e:r's title ir1StlJnnce. In ·addition, in t'be Ciiicago/Lrutd Title situation, 

Land Title performs the title search and, based on its fmdi:ngs, i.s auth.orized by Chicago -

again on behalf of Chicago " to detenni.ne whether to effectuate a Chicago title policy ill each 

specific case. Therefore replace '\:vith: In Wasbing1011, ;title ljtera1l!t~ has i;nt:Qllnally 

designated cettain entities. such as Land Title, as "UTCs" or "ing~pendent title companies.:' 

jYll,ether tll!{.Y are desigJ;ll!ted as "UTQs" or not, these entitieB, lil{e Land Ti~~.2nb!. 

recognized bu the Insmance code- a1JJ! gnl:~ f\UthQD~eg. to represent ti,tle insurers- if llle:Y 
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are licensed as title. insurance agents by th~ Q;te; and are g~tbt aJ;l~Qiif.mg ,by:Jitle. insurer(s) to 

act on behalf oftl1e. title i:usurer to solicit for~ and, if aut11orized by the insurer, effectuate i:itle 

policies on the i!JStlrer's behall and collect premiums therefor. This agangetnent ggcJ;,y:s 

,tyQicalj:y i!) counties, sych as Ma§on md Ki112i:t? counties, where title insurers dQ.UQt soltcjt 

fur and ~ffectuate their title ins1H'!iliQfL1Jolicies directly, n.nd Chicago has appoi.nteg §O.tlJS~ 

~ven Qf tb.ese e11tities to reprc$ent it lo various CQlmtie§ tht·ougbout Washh1gton state. 

rDecl. of Randolgh.] As with any_fi}2J20inted insur!Y]Ce agent, W!Jetber th,e agent is gesiguated 

a "UIC" or notl it derives its authority frgm beil~g licensed h~ t.h~ ore as. a tiUI!:l i.nsurao.~ 

agent and .. thenJ2~i.ng appoipteg b,Y a titl~jJlStp;er tQ act on the insurer's belJ.ilf; :tb@Ct'IIJy; 

Q,Woago has so ·amoi;nted Land Title to solicit for Ob;icttg6,s mle insurance and i§; tl~r 

authorlzeg lr:t: dluoago, as p.ennitted ];?y bh~ QIQ, to effectuate .Cmoago's title ins:t!l'illce~ 

poliQies and to collect The llxemiyms tgerefor, all on behalf of Chimt$Q, ;!ll t~ situation at 

issue Mrein1 Land 'l).tle ~&l§Q QO:pdycts the title ~ettl:'Qh aug, on :Qehalf :p:f QhioagQ,, detepnines 

whetper to efwtuate a Chicago title ].Olicy in eacll, sg~cifj,c ca§e. J:tt11e title §e§±c;b ):Yas ,bad 

and _there is a def~ct it:! title, then Chjcagg, ~§ the ixmu:er and uude~~riter o,fthe title nolic:y, 

• Third sentence: Clarify, by replacing with: 6;\.dditionally1 Lmd Title cgpduct~ title 

searches in sgeci;fic counties, where, as reru;~ired by the QIC •. it owns Qt §.Ypscribes to title 

plapt§ W :tbQ§J:2 COt[!1US1§ Wll,et•e Jt QJ26!J!1~S. (Qeol, gf i~gQijib,.) 

10, Chlcag(J., has· no involvement i1t the title sem~clt "'vtth thftse cx:mtracted UTC's (sic], 

im:Zuiling Lrmd Title. (Deel. llmulolph) '.!;'he UTC 's [sic], including Land Title, matket their ow1t 

services. without the imrolvement or financial ccmttibution of Chicago,· co1uiuct the title .se,arehes 

ttsing their own title plant; issue prelimimvy commitnumt,s for title insu.ronae,' address 

exceptions to the title identified itt the preliminary comm.itntent; and issue the title policies, all 

withow Chicago's participatton. (Dec!, Randolph,) 

• First sentence: Adopt, although relevancy is questionable. 

• Second and following sente11ces: Evidence does not support tllis finding. Replace with: 

• yrcs; ... !nclugflus Loog Title. ill!Y market tlJ,eD; own servig~s,. such as @scrow services 

wl1ich ru:e not part of Land Tifle's d~ties as an appointed insurance agent o.:fChicago, without 

Jh:e i.n.volvement gr ;financial co11tribution ofCNcago. A§ }Yith.otheF UTCa sin1ila:tly aituat~d 

to La11d Title, as the otllY apooin.te,d agent of Chicago in the :relevant ~ot~,nti!il§ and on bellalf 
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gf the only instlrer it is authqrized to rsmresent, Land Iitle also, all on behalf of Chicjlgo, 

sglicit§ for Chic€{gols title insurance. issues nrelimutru:v conu:nitmerlts io;r Qbigago's title: 

insu~ance, addr~sses exceptions to the title igentifled in th!JJ :preliminary com,:tnitment; and 

effectuates the issuance of Chicago's t!tle :QoJici;s, aU witltm1t Qbigagu'§ :gartic.ipation, 

[:DecL oftsa.nr;lolnh: Exs. A-P of DeaL Qf Singer.].Wh;e!h~r gr not Chicago chooses to be 

involved or otherwise !2lltiicipate i.n these ,activities whlch are conducted op, it§ bS!half ~ 

not affect the relationshin of Ch:!cago 1:1§ the appointing insurer and Land Title rts Jts 

appoi_n.tt?d agcnl\_. _111 addition..:~.Ji!&Js tyP.ical qf many insurer--agent relationshiQsl for each 

gross premium ~eh!l.n~eg for eacb ChicagQ Dtl~ policy to Qfficago fm.d: re~a;ins the lHtlmS:e fot. 

itsplf, thereby receivjng iiv,Mcial retnJm,ergtion from Clli,cago .. ~[Deol. of.Randolt:m: ·~rssuing 

Agency Agreement.] 

Chicago :specific i11foi'mt:ttfonfrom Ltmd Title when it tlf.cal1et:l upon to t1wure a 

title policy: a policy number,· the UTCJs inlemal file number; the' ejfecti'VrJ date of the policy/ the 

( type of policy,· the premium paid,· and the amount of liability. (Decl. Randolph) Uttlestl the need 

arises, Chicago does not receive a copy of the preliminclly commttnumt or any of the documents 

associated with the closing. (Decl. Randolph) The only function Chicago undrn·talces with Land 

Title is to insure the risk oflater~discovrm:d title il'npe1fections. 

• First and second sentences: Adopt, aJtbough relevance is questionable except as to show 

the agency relatiollsllip between Chicago and Land Title, 

• Th.ird sentellOe: Clru:;i.fy summal'Y of the eviden:.ce by r~p1acing with~ Unl~s§ the need 

.arises, Qbioago does not :receive a QllQY of th~ p'elimillaJ:U oommi'kP;J.!;!nt Qr ·lYlY . of tb.~ 

documents associated with th~ clgaing. fDec1. of Randolph.]. OtJ;u.ar than receiving this 

smecific infonn§,tion> C~icruiQ .has chosen to' nonnaUy ~x;ercise little control o' superyision 

gyer .Land Title hl the solicitation. and ef'fectuatio£l gf Chica,go title in~unmce condy~ted by 

Land Title on Chicago's behalf, Instead, Chicago has Qlloaen to allow J;..and Iitl~ a§. its 

£;lppointed insurance ~n! to act on Cllicago>s b~hal[so~n£!Wbat indep~nder1tly, e~~tn though 

as the appointing inst±rer Chi~ ago_ cgyld haye erxercised I'lJQre control over the ~olieitatiotl and 

effectuation activities of Land Tithe ~J,ctil;g on Chicago's behalf. In fact, the only ;fu;!.t.ctio:n 

Qbicago h!M,i chosen to 'U:ttd~J;:tal<e in th~ irtsurance tt·ansaction in these cotmties is t2 insure the 

riskmf latetMdiscovered title im;pel·:fectigt1S (which Jt must do, @S the insttrer) and to receive 
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the ertinent detuils of eac_h Cbicago~i&v sold, and .trL~atnine certain specified 

\n(onn~~iQlLQ.l1.Ji~gular basis or if it choosesJQ_do so, However. th!:l !'act t}1at Cbica&Q cho§e 

lQJ:le ui1Jnvolv~Jn.J!llJ1[tlles~t_ other asnJ::~ts of the insurance transaction being conducted bv. 

J.d!Jl.li Title OlJ Chicago's behalf does not relieve Chicago for resgonsibili:ty for Land Title'§ 

solicitation or other activities conducted 09 Chicago..];_b~£ 

12. The '1lsstffng Agent" [sic] conil'act between ChtcCJ,go and Land 1Ule spells out 

specifical[J; tht1. relatlon<>'hip between the two compcmkt!J. (Decl. Rando(plt, E~"V;. A) Chicago is th-e 

''p1'incipal ~> and Land Titlr:J is the "ietauil·tg agent" in the contract. The ccmtract J"'egui1·es Lcmci 

Title to use Chicago ta tmderwritt:. its title insuranoe, ·although an acldendum allews Old 

Republic Jnsurmu::e to under-~vrft~ for Land Title well. Howev~Jr, .Land Tltle. has ~1seii mtly 

Chicago fer this junction for some years and Old Republic hcu1 nt?Ver accomplished the legal 

requ irernent.s to be able to underwrite for Lcmd Title. (Ded. Singer, and Ex. F) Pursuant to the 

contract, Land Title pays Chicago 12% of the fee charged for each title instwance policy written. 

(Ded. Randolph, Bx. A) 

• First and second sentences: Incorrect finding, not supported by the evidence. Replace 

with: Ihe fact that Cbic{tgo and Land Title bm. !!: ~tj,ygte "Issuj;qg A,ge,nc)! Agreement" 

betlveen 'them is .not relevant to a determination Qf the relatio:n~mp Jtet~een t:h.e pm;ti es, Ihe 

,OJQ's cH~ci]2linary action taken agaittst Qhicago whigp. is the subject Qf tbis appeal :ii!.J!n 

adm,Msttativ_~, regulatory actiop.t 1;10t a ci:v:il or c;rJ;m.iJ;Ial action, . By virtue of Chica&Q.1S 

x:~1ation.sbi:!LQ.LChicago as. insurer/principal !l,t1d Land Title as apgointe.d fl.gexlt/age:nt. The 

Insu~ance Coc).c gefipem the ,I;llllti~!i! lo ~ title inSIIl'@ce trapsac.tion inclyding Wh?lt ~n}ity :Q:]ay 

act on behalf of the insy;rer ®Q ~hat tyQe§ of ~ctivitil't§ that ea.tity mny n~rfopn. A priyate 

COJltract be _tween th~ ipsyrer aru;! th§ 1'\lJPOill.ted insgrauce agent. gpes not altet the rights · flQ.~ 

.fHJ,10IJ§ibilities set forth in :fue :[.nsurance Cod~ 

• Third and fourth se11tences!. Adopt. 

• :Fiifth se11tence: Clarify by replacing with: ;eurSUMli! :tg J;he "Ia§.ying t\g~nQy Agreement,'? 

gpd 'l'!S is fairly connnon m in~uxer-agerrt t&'ansactignsl Land Title collects the uremimn iin; 

Pl!2li!1ittnL£.hargeq for each title policy - here it is· 12t):9 __ JtY .. JJ,greemellt ~ ove1· to Chicago. 

IDe<;;L of}iandQ.!J,1h; "Issuing Agency_t~greemenL"] 
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13. The issuing Agent [si'o] contra at gives Land Title no authority to ctdv&r(iae or ].narlcetfor 

Cliicago, rmcl the aanttact . .specfftcally forbids Land .Tltle.from using Chicago 1S 1W.1'tte in any 

advertising or prbztz'ng, except to bulicate that Chicago ts .the underwriter for the title insurcmae 

policies. (Decl. Randolph, .Ex. A) Land Title employs its own sales personnel to market its 

services to potential cmstomers tn K!tsap County. (Decl. Kennedy) The mct't'lcett11g rruzte1'ials usee[ 

by Land Title do not rnention its relationship to Chicago. (Decl. KennBdy, Ex. A-E) However, 

the websiie of Land Title does have a hypm·link to "National We~site " whidr takes the use1· to 

Chicago 's website. (Dec/. Singer, Ex. H) Otherwise, the Land Title website makes no memticm of 

its wtdenvriter or any conmu::tion to Chicago. 

• .Eirst S5nt~noe.: .Finding not supported by th.e evidence! :Replao~ with: A§ Chicago·~ 

duly 13,ppointed agent under: ~e Jn,sw:a:noe Cqde. Land Iftle 1s ·giv§ll the s:gaoi;tJ:c ljglft. 

without also being reguireg to :bave specific authorization :fi;om the apgointing insurer 

~sewhere, to solicit qn behalf of Qbl:g~go. Further. as specifically a11o:wed under the 

Insurance Qode if the apno!;nting insurer authmjzet;~ Q1e at2QQ.ip,ted agent, L?J+!d Iitle w.~ m 
f!a.&vep tbe authorilYJQ effectu?,te Qhic~go's title I!Oiicies smd also tQ collect the 12renunros 

therefor (in the aruounts nrescribed by Chicago and as Chicago has had to iUe y;:itll the OIC) 

Yll~JJing_AgS(nc..Y..}..greem!:!nt." Wri1e nQt a requixement, it is noted that a review oftl+S! 

§iJuation between Jl)ese parties and the "Issuing b&ml9Y Agreement" shows that, as 

effectuate title policies; the ·m;j:va,te nrssuin.g .Agency Agt,•eem.ent" does in fact__give Ltm~ Iitl~ 

the right !Q solio"it for ~bicago'.s tide insurance- by lliltllli t!l§ l]ght t2 11ame Clticago in its 

agve1:ij,9ing a:og printh1g, mllot'lg other activities, Without Qb.igago; Land Title would h~l'Y; .n.g 

Jjtle iosQ.J;Mce to sell Mg wi:fuoyt Lind l'itle, Qbicago, begauae it ba§ cl1psen not tQ solici1 

s~irectly in these counties, Chicago :'flOUld l1ave.no. one tq soljcit for its title nolioi~ 

• Second through fifth sentcmces: Adopt, although not relevant to the issue l1erein. 

• Add sixth sentence: Tl}erefore, while the warketing materials t1sed by Land Title :111ay 

not always indicate its relationshrn to Chi.cago [DecLo;( I),!m11edyl. under tb~ terms o.f tl1e 

"ls~uing ,Agency Agree1Jlent" Lgnd Iitle ma.;t lJSf!,.tb~ ,Q!}l,11J:~ of Chicago in its advertising a11g 

l?:~i}1ting. [ 1'I~sy1ng ~genc_v Agremn,ent't.] Pm111er1 sh1ae Qlaicago is tb~ QAllf W,surer which 

Land Title is mtJ2oirited to .so'Ucit Jot {FindilJg No. 12 above) • and is allowed tQ t•epresent 

under its «Issuing Agency Agreement'' • Land Title is clearl:'i advertising (or Chicago'§: title 
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insur~t~"-JJ1ii!Q1_QJllYJlbQ.lJ.Lf13% of Land Title'§JQtal revenue oou.1es from !tSOtoW S6l"Vic!{s 

ffi~eL of KennedyJ1L2~JnitiaJ Finding of Fact 25]; all _the rSlst of its revenue~ 72% - comes 

.from selling Chicago's title insut·ance pol{cies. Further, while the La11d Title website may 

pot tnention its tmderYtriter or any cQrmegtiQl! to Chicago, it dQes include a hyperlink tg 

uNationst1 :Websit§11 wl1ich t.~s the usx-r to Chicago's ::w,epsite. [QeQL gf Si;nger, Exs. A~P .] 

~uch activities cleyly CQ:tJmtute solicitation 'b;t Lancl Iitle for.Cbicago's ti'U;e insurance, ,8;11 

s~Jipitation gftit{e jmmrance ,Ry L:a11d Ti.tle was dgne on behalf of Chfoago, ns Land Iitle's 

Qnl}L wmoilating i,t'lc~Jj'er. 
14, Chicago does not pay any of the busin!f3ss expens&s of lcrncl Title, 1u.:rr pa;y for any ofi"ts 

services. 

"Jssujr;tg_,e.gency AgreeJ:r;t!7Jnt," Land Title collects the 12remiums for each CWoago title J20lic:y 

it effeoty,ates, then sends just 121kQ Qf the gross J;!I;emium for each policy to CbicQ,go. [D.ecl. 

,af.~Jl.tldolph; Issuing Agency Agreement.] 

15. In th« contract, Chicago retatns the r.ight to examine the records of Land Title "which 

relate to the title tnsurr.mce business can:·t"ecl on by Land Title for Chicago, " including arx'Jotmts, 

books, ledgers, searches, abstracts, and other related records. " (Decl .. Randolph, Ex. A) The 

contract also requires that Land Title preserve for ten years the documents upon which "title 

assura!lces and underwriting decisions were made, including searches, work.r;hee.ts, mapll', and 

affidavits. " (Decl. Randolph, Ex. A) Although pemzitted by the contract, Chicago has not 

reviewed any of the records of Land Title during the period at issue here. 

• First two sentem::ea: Adopt. Although not necessary £or this !Ulalysis, this shows the 

.great control Chicago bad ove1· La11d. Title (whether or not it was exercised). 

• Third sentence: Delete. Thbl seu.tenoe is h:celevant to fhe 1ssue herei11: if Chicago lms 

uot chosen to 1'evrew any o.f the .records created relative to application& for Chlca-go title 

imurance that fact does not affect Chica,go's status as the appointi:ng insurer. :Revise by 

replacing with: Therefore Chicago hag the right during the p~riQd,at isspe l1~?~'ein to re:yiew 

tb.uecqrds geg_ted J?Jel.iJDirtlltYJ.Q.Jtales of Chicago's title policies and at ot~_er tm1es 1 solely 

J2Y virttJ§_QfiJ:s position as th§. apJ20inting insurer of Land Title. While irrelevant to the issue 

herein, Chicago was also t'.~onitted gnder the "Issuing Agency Ag;reement" to revie)YJb~ 
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recQic!S and to ·exercise other significant controls over L;and Title. Howeyer, C,bjgago cllQSe 

noUo rey~w any of these records gr QRUd!lct many oftbe otbe!' activities of cQntrol U,could 

have exercised ove.r Land Title, either as its apQointing insurer or in tl1e "I~ 

Agree1:g.ent" during the pe~iod at issue here. [:Qecl. of Randolph: HI.ssying ,bgencv 

Ag.reem~t, "] 

l6. Land Title is required by the contract to comply with alllctws a1td regulations, mu.l to 

notify Chicago of any alleged vtolations or complaints about Land Title's aon~pltcmce with such 

taws and regulattans; 1'he OIC did not notify or inclutle Chlcqgo in tts lnvestigaticm of Land 

TitlfJ fo:t· rite ittdtloeme1~t vtolatlr:ms at .. iaBtlel hut La1~d Title notif!M Cltt'cago of thti tnvesdgatk:ut. 

and ft81'12$UJts, cw called for in th~ oorr.trac.t, 

• Adopt1 although of' qtlestH:mahle relevance to the issue herein. Add sentence: 

pecause m the ''Xssuin&.A.S.liD.9.Y Agreet1Jent" IJm.\1 Titltt.lll![J:OID1I!itted to comply wl.th all 

laws a:nd regulation and to~llicago of any alleged violations or cgm);!laints about Land 

Ii tle.:_§...9omp liance J?iith them dol;ls IJ.Qt affect Chicago'~ status as the ru.:mointing insurer and 

I,-and Title its apJ,oiJltecl agent Ajthgugl:j not reguired in the analysis flex;ein, in fact thil;i 

provision SUIJports _l~ent relationship created under the .Insurance Code, 

eyidenci:Qg t,h~;: principal's concem that its agmt comply with atlalioable .laws and regulatio!Js 

(which are hnaose9: upotl liang Title by tb,e InstttMvft Code hued yyon its status as aq 

insurance agent) aug reguiring tb;D,t jts §;gent ngtifY , the 1QD!!,Cipa1 o~ IDlY. siggjfigant 

.Q.QCUO:enoes }'iit1Jregat4 to !l1.e ·agent's OOpJ.tlli~ 

17. hz the ccmt1;ctet1 loss is allocatt1d b&tween the two aompan.tes, with Chicago ltal:de to the 

customers of Land .Title for• any failw·es o[tlu1 tz'tle sean::h, and tmid Title liablefm' (JVerythhzg 

else. (Decl. Randolph, Ex. A) .The contract requt1·es Lcznd Title to indemnity Chicago against los.s 

from Land Title's actions of ji'ctud, conspiracy, or failure to comply with all Federal and State 

laws. (Decl. Randolph, Ex. A Sec. 9(B){8)). 

• Fi1·st sentence: Incon·ect recitation of the actual wording of the "Issuing Agency 

Agl'eement11 Replace with: Ihe iJJ§Urauce cystomel,'S are tbose of Clticago, which sells, 

thrgugl,1 l,a;g.g Titl{t, CbJcago 'title ~olioies to. thgse customers. ..In the ~·Is§yjpg ,Agel}CJ( 

Agreement.'' 10s§ is allocated ~etween Chicago and Land Title, w:ith th~ insurer bt;iillg li~lili!..1 

as the im11ire.r, to its ;gglig_Yh.olders for any failu1·es of' the title ~ea.roh, and I,!i!:nd Title. being 

"1·esp_onsible to [Chica,go] ,(()r ellllQS£1 cost or damage, ,.. caua,ed bl!. ... 9,BO) F'gilU1'? of 
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Issuing Ag:ent [Land Title] to complv. with the .. " rt+les1 l:Jiflllklt,QlJ/1 Qr tl1Sfl'Uctions given ta 

l.•M•ttlnil !J,gent [l,ti!Jld Title] by Pr:inci'{2a{ [Chicago] !Uld nearl~ aU ot;. Jdf:!Jld Title'.s other 

activ'ities .. 11 and.also .for C~J Allegations. GlfJliltst qither [Chicago'! ot. [Lang Tjtle]f;y reasg_t:~ 

~[ l/f,e itctlvities .v.f. GLand :ritlp] n• or.fqllure til c.omll.lJ!. w.t(h. a1t}! .Fer:/r~ral or S,tat~ Ltt'& or 

regulation. s· ,, . (D~o], g!Jbndolph: ul@suing;Agency Agreement .. at 9{B}(tldS)."J 'Therefore, 

wmle t]Ot :ueg~sa.ry tg ~he analysia Qf tlm l§Sye bl:lr~in •. the ytording of ~le "lt{suing Agenc~ 

Land Title comJ1lY. with instructions g!vep by Chicago to .La11d Title, and !'l.J2:tllicable laws,_<{t 

face liability to ChiQ!lgo for that failure. Further1 as i,gdjoated, Qbica.go provide§ for th~t 

pqssibility that allegations might be made agai.n§t Chicago for the acts of Land TW!i in 

violating federal or state Laws or tGiUlations incluging the Inegnl Inducement Regul!;itign. 

["I;$Stli;qg ,Ag5mo~ Agreement at 9 .B(8).) 

• Second sentence: Adopt, alfllOttghrelevance is questionable, and add: HQwever, !;be faQt 

that Chicago P,lay be [j,tfem,Qtm,g in its Hissy!Jhg /}gency Agr~ement" !o somehow 'i;Mtde 

1 resgonsjbility to the OIC or others for th!;l act§ qf J.and Title b~ rru:Juiring tbat Land Title 

indemnify Chicago against loss from: Lang Iitle'§ ft,@yd, COllfl:J:2.itgQy or ••f'gihy;e to CO}U:Qb£ 

with Federal or .';!ta.te: I,.~w or regulation," including the lll§g~ Inducm~u;mt Reguladon,..i§ 

iuelevant. 

18. Land Title's au.thortty under the contract is llmited to accepting and processing 

applications for title insurcmce i1t accordance with pr·udent underwriting practices, and issuing 

t1uJ. #tl(!, insurance policies urule114Witt$n by C/tt"cr;tgo. Land JJtle is· required to use forms 

provtded by Chiaagr;;. fm' thes'IJ funtrtc.ms; 

• First sentence~ Delete as 110t supported by the evidll:lnGe pres~11.ted, In t~s:rlier findi11gs1 the 

ALJ frnds that Chicago conducts no activities at all i:t1 .solicit~:t:timt of its own title insura:nce 

and now she finds that Land Title does not solicit for Chioagors title insurance either. 

Someone has to solicit for Chicago's title insurance, and it has been found above that in fact 

LRnd Title does have the authority under the Insurance Code (and indeed under the ''Isstting 

Agency Agreement" as well) to solicit for Chicago's insurance. Also, Land Title does 110t 

"jssue" the title policies; rather, Chicago issues its own title policies but has appointed Land 

Title to .issue those title policies on Chicago's behalf. Replace with: Land Title i§ autncnizeg 

by the Insurance.Cpde. as the !l]Pointed agent of Chjpago, w solicit otlbehalf p£ Chicago for. 
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Chicago's titls:, insurance. AdditiO!lalJJ!, Land Iitle is specifioallv a:nthorlzed by Chicago iQ. 

not only solicit forj}tt also to effectuate title ]Jolicies on behalf of Cbioago and colle.ot the 

premiums therefor. [Decl. ofRando1)2h; "Issuing Agenc:t Agreement."] 

• Second sentence: Adopt, although relevant only to show that Chicago exercises con1:rol 

over Land Title in requiring Land Title to use Chicago's fom.s h1 effectttati.ng Cluoago1s titlt~ 

pQJiCi68, 

l$l, The contract tJpectfically provtdes that Land 'lUte, ",,.;shalt not be deemed a;· con.sl!'tled 

·to be crutlwrized to do any other act fo1' pr-i1trtipal not expre:.sslJl authr:n:taed her(J,t'n, n (Deal. 

Randolph, Ex . .A.) 

• First sex1tence: Adopt, although this finding is not particularly relevant1 and change 

citat.io11 to [Degl. of &S!ndolph; "IssJ.ting Agency 8,greSJment".] 

20. Chicago has no right to control the actions of Land Title other than as specified in the 

contract, direct(y relating to Lcmd Title 1
S title search activity. Further, there' is no evidence that 

Chicago did control the actions of Land Title/ especially the marketing practices of land Title. 

The President of Land Title dentes that Chicago controlled or could control its actions in cmy 

area other than the is~ufi~g oftttle imturanoe. 

• First sentenoe: This fmding .is entir~:~ly 6!:tOl1GOJls1 not supported by the evidence and 

r.r:dsconstnres the evid.enoe necessary to oonsi.der when detem:lining a principal .. agent 

relationship and ~nsuing responsibility oftlle principal for acts. of ita agent. Again, as fo1md 

above, the h1smer~agent re1ationship was created by the vol'\lnta.ry ~tots Chicago and Land 

Title in Chicago apJ'ointing Land Title as its insurance agent with the OIG, with the resulting 

ability of Chj.cago to control virtually a.ll ofthe actions of Laud Title concerning Chicag()\S 

insurance. Further, while not particularly relevant, this .finding is clearly not even supported 

by the wording of the "Issuing Agency Agreement,, Even if it did gove1n therein] Chicago 

clearly l'etairls the right to control many of Land Title's activities including termi11ating Land 

· Ti~e as. 'itS' agent. See FindiJ;Ig 17 ~bove. :Replace with: Qhicago, as· the aPQoi;trng insure:r1 

Iu1d the rlgb~ to QOUtrol tl1e actio11s o:f'~~nd Title, as its al;;!t:~Qinteg instuanoe agent, ±n all 

yctiyiti.es cot)ducted bU Land Title ou bel1alf Qf Chicago, mas~ spe:cificallv:, sglicitatign and 

e.ff..@Q.ttta~ion of_(;hlcago title policies inc}1tdiug I.tand Title:'s. comgT!gnoe with the. Illegal 

fu9J::I.9~ID~D.LR~gulat\ot1 in its solicitation~ .. See finding 17 above. Moreover, wbile no~ 

pecessary to (lnd herein, even tmder an analysis of cgnm10D 1a:w Jlgenc;t agd unqe:r t\'J.e 
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~·· ., .. 

"Issujr1g AgencJ! ARJM1111'mt"1 !::;hiQ~U;Q l1ad a cteat·rlght to control the actions of :(,and Title 

ilJ sglicitfl.tion and effeotuatixm. of..Clrlcago1s title insurance. ~-i'Issuing Agency Ag;reen1entL 

Further, Chicago could have terminated Land Title's :agreement appointment at any time. 

• Second sentence! Irt:elevanl sta:terae:t'lt. Replace with:: J;be evidence.'Shows that Chicago 

rrt!JI have,chm!'elll1Ct tg_ovtu·see or othw;wise co11trol tand Title1S acts, com;\ttQted on hS!haJf 

of Chicago, in solicitation Qf Cl1icago 's title i.n§ur§l;Poe eith§r as tbSl ~1;mointing msrurer or gs a 

.common Jaw nri.ncipal. tliJwever, the fact that CW,cago may have c:'gosen to look tl1e other 

fi·om being accou!ltable for the acts of it§ appoi11ted ~gm 

• Third sentence: Delete. Not supported by the evidence, and conclusory. As mentioned 

in preliminary comrnenta aboveJ it is noted that the OIC moved to strike. all statements in the 

Kenn.edy Declaration and o"thers based upon cited statutory and case law, before the ALJ 

[OIC's Response B.cief to Chic:a.go's Motion for Summary Judgment, pg. 13] but1 as 

discussed above, the ALJ,s Initial Order fails to show that she c:ol:lside:red this motion., The 

statem.ents which were the subject of the OIC's rnotion to strike are now reflected as findings 

in Findings in this sentence and in parts of Findings 21) 23 and 24, While there is, indeed~ no 

initial decision on the OIC's motion to strike and therefore no ini.tial decisi.on to review, in 

this situation it is of no consequence for the reason that this third sentence, and the parts of 

the later fmdings, are to be given no weight: it has been fotmd above that the relationship 

between Chicago and Land Title as appointing insurer and appointed agent) along with their 

statu.toxy 1i.ghts and responsibilities, does not support this stateme11t. (Additionally, although 

not partioulnrly t·elevant except to lend sttpport to t1le faot tb.at Cbi.oago as the insurer had 

control over Laud Title,. in the ~'.Issuing Agency Agreement, Chicago could also have 

contl'olled many of Land Title's acts on Chicago1s behalf.) 

21. The OIC has presemtecl no evidence that Chicago pczys for any of dr~ expenses of Land 

Title, or is involved in its marketing or other business conduct. There is no evidence to counter 

the declarations offered by Chicago which sho·w it does not have any control or right to control 

the operational conduct or decisions ofLand Title. 

• First sentence re expenses: .Erroneous finding not based on the evidence, Replace with: 

~s fouud in Fi11ding 14 above, il c~rmot be found that Chicago. do1;1s not pay. any gf the 

business ~xpenses of Land Title1 nQl' :gay for a:n:y of it§ services: .YJlder tbe tprms .Qf the 
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~~Issuing Agency Agreement/' Land Title collects the gr!lmliums for each bjtle l'QlieY..lt 

effq:ctuates, then sends just 1 Z"d! of tbe gt·oss prernium fQr each Qolicy to Chicago. (Decl. of 

Randolph; Issuing Agengy 8,green1er!!J 

• First sentence re Chicago's involvement in Land TitJe's {'1uarketing or other busix:u~ss 

r:.cmduct:'1 Delete ns redundant and an incorrect statement ofthe ol~ll.r weight o:fthe evid!ilnce, 

See Findings 17 and 20 ~bove. 

• Seeond sente.no.e! .Delete as 1'edundm1t and htcol'l'ect state!nent th~ al~ru: wcight .of 

the evidence. See Findings 17 and:20 above, 

22. B.1:tensive discovrsty has be(m undertaken in this matte1·, with lt:t:l'f!e numbe1·s of 

interrogatories cmswered by Chicago. (See Exhibits, Dec!. Stnge1~ Ft.trther, the OIC !tas 

cmthority to demand records from Chicago and Land Title, so there should be no evidence 

exclusive~y in the hand.s of Chicago or Land Title, to which the OJC htUJ not hadfidl access. A 

pre-hearfng conference W(fS held in this matter March 31, 2008, with cliscowny on~going since 

that time. No motions have berm marie to compel discowwy of documents or other ev:idence about 

,( ihe irlvolvement of Clitaago in the bustnesa of Lcmd Title . .,, 

• Adopt~ althottsh relevance of this· finding is questionable. 

·Tfie ~uzc.ontested e:vtdance shows that Chicago has no control, i11pt1t in, or overatght of 

Ilcmd TitltJ 1
S bUsiMss or mctrketlng practices or procedttres. ct~icago does not provide any 

advice to Land Title abottt complfanc.e with the lctHIS1 includtng tlt~ iitdu.cement laws, (Dec!. 

Kennedy.) 

• First sentence: Delete. TI1is finding is redundant and is an inco.ITect state1n611t of the 

clear weight of the evidence. Replace with: As fgund above, Cl1icago, ~§ the am;>ointi~ 

it1surer, J~ad at all n~tj.nent times, the light to control Larui Title1 its apnginted agent, .in all 

f\Ctivities conducted on beb:atf of Cl:U,cago. These activities il1ciud~1 • as fou;n~ W;love, all 

salioitp,tion aiid .effl?ctuation Ot Qhi,o{!gO titlfl ip;sttrarfQ~ pglicj,~8). Tl"Ji~ ;dg),1t to cantrgl__tla 

acnyit!es of umd Iitle itt soliciting on its behalf specifiti£tll;.)! uv::lug~s Qhicflgo's light to 

control r.,and Iitle's coln.Qliance With. tl:!e Illegal h1duocunent Regulation Blld statute, a well 

]mown n:roblem which had be~unjng for some time in the tjtle 1nd1l§tr.:Y and. had b~en 

addressed many thTI!':iS by_!he OIC ill its !rlfforts 12 a!Jyise titl!:dnsurers FJ,lld tl}eir ageJ;l:tS fen 

.~h9.ill.. they .were responsible, of the need for st.liQ.t compliance. with that !'~gulation, [Dect of 

:romQkins., with Bxs.] TI1e fact that Chicago aqd Land IitlSLS,lnt~req .i11to a privat'8 11Jssuing 
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,Agencv .Agr9ement"~~hlob nr.m~~s 10 attempt tQJ;tanster responsibility from Chigggo to 

J.,ancl Title for cgnm1htnge with all a:tmlicable statute§ and regulations, and .mgny oth.@r 

activities, does not relieve Ct1icf!go gf its responsibilitv",(or the agj:s Qf Land Iitle!s· lj;nd 

certainl~ t::or ,Land Title's violations oft11e mega! I11ducement Regulation mid statute. 

• Second sentence: Adopt, although relevance is questionable, 

24. Land Title does not market "on beha.{f" of Chicago, but only for itse{f. Chicago doe.>s not 

pay Land lYtle's expenses, nor play any role or exercise any control over Land Titl~ 's bus!ness 

practices. Cl1icago does not provide any advice to Land Title regarding compUan:ce with the 

inducernent laws. Chicago has rto oversight of any of the marketing practice.s.· or proceclttres of 

Land Titlr1. (Dec!. Kemu.tdy) 

• FiJ·.st senteno~: Not based upon a oom~ct statement of the weight of the evidence, 

Replace with: .As set forth in the Insurance Code, as C.hicago)s appointed insurance agiDlt, 

Land Title markets for Chicago's title insurance on behalf of Chicago. 
I 

• Second sentence: Redundant and is an incouect statement of the clear weight of the 

evidence. See Findings 14 and 17 above. 

v Third and fourth sentences: Rep1ace with: While Chicago chg§:~ not tg :provjge advice tQ 
~ ' 

La11d Title reg;u:ding compliance witjl the Illeg!!l InduQem!:{nt E,egulatitm and oho§:e ngt to 

.conduct iUY_ oversighl of any of Lang Iitle'§ marl.;ej:ing J;!ragtices or Ji!rocedy,res, ml!i jn, fl!Pt 

.QlJjcago agpears to ];!erll!!PS }m~e. attempted to ~vfi!.de i.ts responsibility tQ t);)c QlC and otners 

py s)Ji:flipg responsibility for ~o.;n:mli.ance tq Lwd Title in its "Issuing Agency Am.:eement/' 

this dges not relleve. Chicago of it$ :r~Qll:sil?ilit"¥ for complfance witll tbe. IUega.llndugemept 

Regplath:m whethe1· tl1rough its dire~t acts DI !jy·pu;th the acts of its agent, Lanjl Iitle, 

FurU1~ altJ)ougb. tbis .11as no~uirJ:lg a§ a QrevQnditjop tg §liQl'Qf:IItJstnt !Ctign, igainst 

Qhic~Q,.l..~hi.f.§.go §lnd all titl~j~1surers o:geratin,gjn Washiugton ~~clearly qpprised b~ 

_Q]s;_ of the J?robJe.JlJ of widesmea.d violations of the IUegal ImiJJcement Reguiatign aug of 

insurers' li!Qility fgr their appoint!;!d agents' violations ofthe Illegallndttcement RS]gulation. 

l'itle; ineurers were also it\fQnned tl}at this area :was of great priQrit:t. !!J..ld in11?ortance to tb§ 
ore. See Fingi;ngs Z6~30 below,. rn 1989, the OIC mailed g~, com:rrnu1ication c:g:gceming the 

problem directly to ChicggQ. [Dec]!. JJ;( Tomg1$Jtr§, w/ Ex§.] Fytther, itt ZOQ6, a.n, QlC 

i;ttY:~ti:gation and l'!:!J2Qll f:oy,ng tl}at CJ+igSJ.gO was. one of fom; title i;nsurers onerating in 
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Wa§bington involved in widespread violations of the IllegallnducH"di!®t R!il&llation .. [I,).§gl, 

of Tomplcins, w/.}1xs,J See Findipgs 26- 30 below1 

25. In a typical year, about 28% of Land TiUe 's 7'tWBrtWl comes from tlteprovistrm qf escr~rw 

.sr:rvit::es, which are independent of its 7'elaticmslrip with CMcaga, LantZ Title keeps HJO% ·of its 

e.m·m1ngsftom escrow services. (!Jr:wt, Kennf!ldy) 

• Adopt, although relevancy of this finding is question!lble. 

26. The OJC undertook a study of the title insurance busf;ness in Washingto.n in 2006, and 

found widespread violations of the inducement laws by the ma;jor compcmies operating in 

Washington. Chicago was a violator, although the OIC's report 11ofes that Chicago rnade 

"attempts" to comply Y.lith the law. (Decl. Tompkins, and Ex. A) The investigation mzd 1'&port 

focused on jour major companies ptoviding title insurance in Washington, including Chicago. 

Land Title was not one of the title companies investiga.t.ed or mentioned in the report. 

• Fi:rt:!t three-sent~nces; Adopt. 

• Fo\lrth sentence: Delete. Nat t<elevant. Having not had its agent named or ii:J.;ve,stigated 

i ill a:n investigation report doeB not relieve Gllica.go fron1 responsibility for this agent, 

27, lJecause the violations ofthe i1zclucememt law were sa wide.$p1'ead, the OIC .qpted rtat to 

take individual actian against any ofthe offenders. Instead, it took remedial cu::tion, in.cludi11f! 

the lssuance of the report cmd a "Technical Assistance AdvisoryJ> on November 21, 2006. The 

Advisory was issued to all "Washington insurers and their title insu'l·mu:e agents." The stated 

pwpose of the Advisory was to "clarify requiremrmt.Yfor title insurers attd tlutil' ag~nts" ofthe 

requirements of the inducement and rebating law3. (Decl, Tompkins, E.r:. B) 

• Adopt1 and add: · Thereby, gy!,llQ],\gh it was not a m:egQnditioll to !he .QlC taldn:g 

er1forcement acdou again~t title imn.tre1ls for yiolations of the J)leruli Indw::emerrt }legulatign 

12Y tbszir agen:ts, 1l~e 01C attempted to ensure tb.a:t both ~itle m1urers and their agents were 

;tYUy aware of t11e Illegal Induge;ment Regulation gnd the li~bi].itl:; of ti!l9 ip§nt~rs for 

Yi,QJatiox1s by their agents. [Degl. of'romnldnst ;ax. ]3.] 

28. The Advisory does not state that the underwriting insurance companies (irNmrers) will be 

liable for the violations of separately owned and operated underv.witten Iitle companies (UTC's), 

by virtue of the contracts between the two companles for wxderwrttin.g services by the 

unclerrvriting insura1~ce company. No mention. is made of the UTC '1/1 and the rela.iicmslr:ips 

betrveen these. underv.wttten title conrpwties and the insurf."lrs, in the Advisory lettr;Jr, 
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• First sentence: Delete. Sentence incorrectly ass\.mtes that a "UTCH or ''underwritten title 

rmmpany," which label is not even recognized under the Insurance Code, is to be tr•eated 

differently than any other title insurance agent. Ol':we again, Land Title is a duly appointed 

insurance agent of Chicago~ and thereby authorized to solicit and effectuate insuremce 

contracts on Chicago's behalf. Per Findi11gs 24 ~md 27 above, said Advisory was isaued 

simply to assist all Washington insurers and their title insurru1ce agents. Replace With the 

fo.llowlng: Th~ Mvi~o.Q! ~fls issued silt~J21Y to .assist title insttrers and tbeir [!gents w!th 

cgmpliance ~ith t.b& illegal mdupement laws and filtth!;lr advised tit!!'! msurers !Wd the1r 

agents that title jnsw:ex-2 J:);ould be liable .for violations of thg .{nk{~~cwe?!t lcrw,s; commi~ted llv 
their agents .. [:Oecl. of Toln:Pkin~. w{. ,E?;s.] Ibe {act that Qhic§.go m!i !,and Title migbl 

choQ.@ to refer to Lf!nd Iitle as a "1JTG" Qr ~ other cbo~en de§ignalign m.§l<es no. 

PJCJL..ggmmunkatious with Chicago and other title iusure1-s, title msur~rs would; be held 

responsib1e fQl' th~t ac1§ Qf their gg!;mtS in viQl!lrtins tlJ& lllegal IltduoemeJlt R~mdation. 

Chicago cannQt :gossibly J.IDderstand itself not to beJ iitle insurer, or Lat1d Title ngt to be 

Qhic@,g01 S· .ayyointed. title fusttranoe .{~:gent. f:Qecl.' of Ionmkirul, iuol. Technical assistance 

Advisory attacloed as Ex. B thereto.] The existence o;[private contrf!:Cts J;z~tween title mswrers 

and their age11ts, and/or the ;garties' d.r5signation of a titl~ insurance agent as a "UTGt goes 

not chmge tbe identity ofthe l'UIQ': as nn gJ?pQjntf!d title mm:~rmce agent agJlng op)iehalf·of 

the ar;mointing title insurm+oe cgtngmyl nor does the g.esiggirgon of'rrJTC~> a:ffeot the liabiUty 

g_ftitle insurers fQ[ thei~t;mts' vjQJations of the Illegal Induc~ment Regulation ang statute, 

or of any other statutes fttld regulations found in tbe Il1SU1'@:11Ce Code.:, 

29. In 1989, the ore also sent a letter to Chicago in Tacoma, Washington, stating 

specifically that the letter was to be given to "each of your b.ranch offices and to each of your 

agents." .17uiJ lette.rfurther elaborated that, "'lYtle insurers ar&c liablefot any activity conducted 

b)~ tl1ei1· agents 1'f:igarding this 1'eJJUlati<m whe.the1' !h(j tttle tnszl1'ttrtJ have ltt!oWlfl,dge of the aotlv£t); 

o1· tzot: 41 Tlunegulation bein[{teferred to ts . .the i1~duceme12t .regulation, :limiting the ttmountthat 

can be ,9pe1~t ot1 "items. valtte n gt'ven to midrlle~pSl'S()IUl~ such as butld'ers and real estate 

agent.slbrokers, tts tnducememtsfor t!u:~i1' busltzess,. (Deol. Singer, E;c. MJ This letter rna/ees. 110 

mention of the. UTC 's that Chicago might be using fen· title l:ntsiness in Washington. 

• First tl:vo sentences: Adopt, and add sentence: Therefore, in 1989 Chicago ytas directly 
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advised by. the QIC that title insurers ar~ Iia.ble fo1· MY .acts of t,beir agents relative to 

ognu~Hm1ce wfth the Illegal ;tnduoement Regulation whether the title insm·er has k11owledge 

gf tb~ activity or UQ.t~ [Ex. M to Deol.. o£ Singer.] Even SOr Ul2tl06 the ore :hwestigation 

and report [DecL of Tompkins~ w/ Exs.] found that Chicago was oner of rom· title insurers 

fou11d to be committing widespread violations of the Illegal Inducement Regulation. [Deo1: 

ofTornpldns, w/ Exs.] 

• Third sentence: substitute "middle~persons" with accepted designation and clarify 

sentence, by replacing sentence with: The r§gulation being refen:eg. tQ is tb,e Dlegal 

Inducement RegtJ!ation~ wh,ic.h limits the amount that a title insurer or title inaUl"atJ,Ce agent 

can spend on "items Qf value'' given to potenti!iilProgucers o;f title i~lsgr§Ace business SU!ih !li:S 

]2u;ilders and reg) esta!e agents&rokstrs,. as ingucements for .refen:h1g title i'Q§Utance busm!?ss 

Jg tbg:~;~e title ms~~· ~· M tg Deql. of: Singer.] 

~ Fottrl:h se11.tencez Delete. Once a.gain, this sentenoe indicates ~an Incorrect understanding 

of Insurance Code and regulations, and n1nltea a:n assumption that for sotne, reason the 

label of 11UTC" or "tt11derwritten title company'' privately assigned to Land T:itte changes the 

insureHlgent relatioushlp, This is not a con·ect aasutnptiO.l1! eve11 if warning by speeches ro1d 

correspondence were a precondition to the OlC's enforcement action, in fhe 1989 letter Which 

OIC sent to Chicago in Tacoma, Washington, there is no need to differentiate betweell 

Chicago's branch offices, Ch.icago' s agents and "UTCs." 

• Replace with: Contrary to the as§ertiol1§ Qf Chicago ill this proc)2edi:gg, tl1er.e are no §l\ch 

different entities §s 11!J'ICJ'' or 'lm}lerwritten titl§ got:rmru:~ies:• Land Title m:~d other ;similm· 

pntitigs exist as {1leY were created b): tbeir Y!:;il\mtm:~ compliance With th~ lnsurimce CQd~\ 

since, March 5, 19~3, and :b~cm;se it 2112.2§00' ugt to §O!i~t ijpd e!fecuuate Chicago ~itlt} 

n,olicies directly in Mason1. IGtsap, J!'fferson qgg Clallam CQ;Yntif2§, Qhic&g,o h® phosrm. to 

apJ2Qint Land Titl~ as. a title ll)~qrance ageo,t to act og Ql;Jjcagg's behalf to §Olicit and 

Qffec.tuate Chicago title golici(;ls in those cou;gtie~. ,6ecro.Y!e Chinago ll&S aimo.inted t,.§W,i. 

Ti~Jo act gn its b~half in solicita,ti.Qn of Chicago's title insurance inJ;hese counties, Chicago 

~SQonsible to the ore as if Chjcago bad it§elf QOlntnitteg the sJ,(bject violati<,UlS of the 

I1legaJ Inducement Regulation, ng p,tatt~r what gther label Cbicagg or Land Title, or othersl. 

or the :gri;vate "Issnillg Agel'lc)! Agreemenf' maY. a§§iM to La.11!;} Title. 

30, The. OtC also artd1•es&ed .the Was}ltngton Land Tt~le Assat:::iatii:m in Septembrm l!J89r 
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about the on ... gotng violations of the indt-tcement laws, to put the titlf;l companies cmd ctgents 

present on notice thatj~1rthe1· violations would not be tolerated. (Deal. 8lnger, Ex. M) Chicago 

is not a member ofthat organization. 

• First sentence: Adopt. 

• Seeond sentence: Delete, as whether or not Chicago was a member of the Washington 

Land Title Association is irrelevant. .Replace with: Tll!d OIQ 7s efforts, through letter tQ 

Qhicago, b;y extensive i+n~estigation o[Chicago lll!d ensuing report Pi' C.hicagsis violatiQqs o£ 

the Jillegal Ingucemm1t :Regulation, Teolurical A~§istance ,Advi§Q.r;t •. ar!d hJ! :gretlentati!:tn 

before Wfi$hington Land Tltlg A§sociation were voluntary !J:fons by :!;be QlC to f11rtheyt; 

their agents. [Decl. of Torngldnsl 'if/ ,gxs.] Even so, Chicago }Jag been aware of the IllQgal 

}:ng!J.cement Regulation and its liability for it§ ggents' viol@. on of tl}e Regula.tlo!lf .for many 

yea:~:s l:le(or~A the time J2Bl'iod at issue herr;<fu .. [DecL ofTom,pld.n.s1 yt/ Bxs.] 

31. lit AJ.tgu.st200.Jt Chicago issued a letter to the. OlC accepting ltabiltty up to $2001 000 for 

any 'Jraudulritrt.· or dishonest acts by La:nd Titl(J,, ·~ specifjting this was to the rsguz'remtfrtts of 

RCW 48.29.1 SS, and wa.r li7ntted, "only in connecttmz. with those escrowsfor which {Land 1"ttle;] 

issues a title insurcmce Gommttnumt or policy of Chicago." (Deal. Sbzg&7', Ex. 1) 

• Adopt 

32. After the 2007 investigation of Land Title was completed, the OlC srmt a proposed 

Consent Decree to Chicago to sign, agreeing that Chicago would pay a fine, and monitor and 

control the future behavior of Land Title in regard to the inducement regulation. Beca:M.'Jtt 

Chicago and Land Title agree that Chicago has no control over Land Tltle 's actions or business 

conduct, and never has had, Chicago declined to enter into the propos8d Consent Decree, 

be!Z:eviltg tt would be legally "mabla to fulfill ihe terms of that agreen1e1.at. 

• :First Adopt, 

• Sec:on.d seutenoe: Delete. There is insufficient evidence, in the record to suppm't this 

finding. 

33. Add new finding: It has bee11 found inJhe Fin~l Findi~l\lc;t abqve t1xat,J;tased 011 

the weig!1t of the evidence Qresen_t~d~ i11 .. 9rder to marl~et i!] title in~urange :golicies in Mason, 
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l<.itsap, Jefferson and ClaJlam counties.wher£:&1llti.Qago does notmarkettlitectly, in 1293' ~hicago 

fQmtally ftll:QQillted Land TitJe as. its exc:lu§iY:e agent to act on. Qhicaga behalf to market 

Chic:ago 1s policies and Land Title, in tum, co~nitt~d·tQ act ~s a11 age)lt OJl)Y for Cl!!cago. It ,has 

also 12~mlillL:qQ_gJ:LQ.Y.!:Uh~Ji.lJ!ll:.lf!:nt to the lj1suriDlce CQ~.Jmpainted agents are !!J!thgriz.ed to 

§.Olic.lt insunmcc~ on behalf of the aggoint1ng lJ)S\lf\{1', which includes corrmli!glce wi~h the IllS'2gg!l 

lt1d\df~m~r~ulationjJecawJL!h.~ ... gj_ving of ingucen1ents to prgguQers of title insyragce is a 

form of §elicitation for the Qurcha.se ofin§ura.nce. It has also beeq fo)Jllg §bove that Lat~d Title 

slid perfotrrJ all solicitation, on behalf of CbjcagQ, for Qucago,s title ins1,!Iance in th~ J:!~?i'tinent 

cgynties gndin f@.et was authorized by the QlQJo solioit onb!on bel~&! of Qhigago, in those 

counties. Finally, ,it: has b.een ~eu1gd. that 'becguse Land Tit!mJ£as at all times acting Qn b!Wal{o.f 

Q),licago·bl sQlicitit~g;for Chi<nigo's titl~ insurance, incl~tditlg the giving of Ulegal inducements ill 

violation oftl'!.e Illegal In.ducement Regulation. the violations .should be treated as if co~ 

by ChicagQ jtself. ThereforeJtis reasonable to .find tbat Qhicago can be held responsible to the 

.OIC for Land Title's violaijons of tbe DJega1 Inducement Regyl,ationt Specifically, tn§of!l; as is 

relevant herein, the QIC may tak;e action agajnst Qh.icago 1 gnd bold Chicago res}2onsible for. the 

illegal acts of Land Title in violatiotJ of the Illegal Inducement R!'lgul:ation and sta,tyte, :for this 

reason, the MJ's lnitj,al Order Granting Stmm1ary: Judgment tQ Chicago should 11~ set aside ang 

the Qarties shoyld be instructed to p.rog,et:td to Pl1ase II o:t:tl;Jis 1.::rrooeed.iu& 

I 

CONCLUSIONS OF LAW· 

1. Tl~e Office of Admi"nistrative Hearings and the undersigned Administrative Law Judge 

have jurisdiction over the parties and subject matter herein pursuant to RCW 48. 04.01 O(S), 

Chapter 34.05 RC!iJI, and Chapter 34.12 R.CW. The provisions of Chapter 48 RCT¥, the 

Insurance Code, are applicable here. 

• Adopt, but clarify and 1.1pdate by replacing with following Receipt of :Qemand fox 

Hew;ing. n:om Qhi~:~Qg;g, 9U ~,;equest gf Chj.gagQ and usi11g discretion purst]a11t to RQ:W 

4&.04.010~), tbe OIC referred this matter to U1e Qffiee of Administrative H.earings, where 

Ad:mhtisttative Law . Judge Cindy ]d. Burdtl.e (AlJ} Wsts assigned. The Office of 

h,dmi:nist.rative Headll&§; rmd the assigned ALJ had htrisdiction Qver tbe ~a1ties and subject 

111!\tter herein J;lt:U'suant to RCW 4S.Q410}0(5)1 Cha)2ter 34.05 RCW !lnd Chapter 34.t2 RCW 
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anil£~ylations flQPhcable thereto. The AlJ "Qronerly conclqcted m:eheating activities, 

12resided over the hearing and entered ;mjtial Findings of Facts, Initial Conclusions of Law 

and Initial Qrder llnilial Order). Pursuant to Cll!);!ter 34.05 &CY:l and regulation~ ag)21icable 

the&·eto, said lnitial QrdS~t, along wJili. tlu:~ l.nmsoript ,of tAll! p:t;oc§edings and the entire hem:lng 

.fj]e\ ~gs trtw§ferred to 1;be J.mdersigned Review lu,Q.ge Iot x~ie1:£: and entry qfiinal~i11gs 

9f Fants, Final Q.gn;cJy§lons t~f Law and J=i'iual O:rder Cffinal Qn'ier)1 As stated a)2gy:e, on 

Declaratior1 of A~ael Sfnger with the undersigned: Qll Id!l!cembtn·lQ, 2008. Cbicggo 

filed its RQgly to tl)e QIC's Brief i11 .Sypport of Review oflnitial OrQ.er: and at th!ll r£19P,est of 

.iliJDmclersigp,Slt;b_Qn February 5) :2009, the parties p{esented graJ ar~nt on review before 

the undersigned~ gresetJtil:!g get!'!,i}ed !lttgymept as tg whether tll~ Initial Qrder Granting 

Sw:mm Judgn1e11t shru±ldJ.i.~ .. 1:lJ2.ru~Jg or ~et asige. FWi;her, at tbe outset oftl1e :parti~s' gra:1 

11tm!In·et1t gn reyi~:w before th!' undersigg~d the: yanie~ nm:eed that the .yndersigpeg'§ revjS}w 

ofthe·lni:ti€!1 Fi;o,diMs ofEacts. Conclusions ofLaw and lnitialOrder should bed~ novo; said 

:teview 1s indeed de noyg 4s ;t:zrovig~d. for as provided fo& h1 B,CW 3,4~0!2.464, W:AQ ~84-02~ 

08Q. 

2. Summa~y judgment may be granted if the written record shows that then~ is no gf!rruine 

issue as to any material fact and the moving party is liftltitled to judgment as matter of law. WAC 

1 0-08· 135. The evidence presented, and all reasonable inferences ji·om the .facts, must be 

viewed in the light most favorable to the nonmoving party. Herron v. King Broadcasting, .112 

Wn.2d 762, 776 P.2d 98 (1989). FVhere reasonable minds could reach but one conclusion/rom 

the admissible facts and evidence, summary judgment should be granted. White v. State, 131 

Wn.2d 1. 91 929 P.2d 396 (199'1). 

• Adopt. 

3. Tlze, in:i#at burilsn of311owing :the ·etoaenoe ufmatsrtalfat!t 1·ests wtih the moving party. 

Young v. Key Fhanru:toeutiaals, 112 fi/!n .. 2d :216, 225s 1.70 .P.2d 182 (1989), 011ly ifthfl1 nuJvi11g 

party meetJ this initial showing will the inquiry shift to the Tto;i.,.moving party, Herron v. King 

Broc4dcasting, 1.12 Wn.2d 762, 776 P.2d 98 (1989). In that ca.n~, the 11.onwm011ing party must 

"counter with specific factual alle.gaticms revealing a genuine tssue of/act . .. u Jnt 'l. Union of 

B1·tcklayers v. Jaska, 752 F.2d 1401, 1405 (9th Cir. 1985). 

• Adopt. 
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4.. The exi.strmce of ap1·im::ipal~agent relatiomfhip is a que?.~t.ion of fact unless th.efctats are 

undisputed. O'Brten v. Hades, 122 Wn. App 279, 93 P.!Jd 930 (2004). 'fif'here there ts no dispute 

as to the facts, and no genuine f.'Jsue of mate1'ialfact exists, the question ofrzgency is a matter of 

lmv that may be decided on sum11w;y judgment. Airborne Freight v. Str. Paul Marine Insurance 

Co., 491 F. Supp.2d 989 (111.D. WA 2007). 

• Delete. This Conclus.ion relies on case Jaw describing the prhmiples of common law 

agency. This Conclusion ignores the overriding m.eans of creatit1g a principal-agent 

relationship in the insurance industry~ namely1 the existence of a statutory designation of the 

insurer"instwance agent relationship set forth it1 the In.stmmce Code, Replace with the 

foijowing: ltCW 4BJ7\l60Cl) .:w;ovides: /D. Eaah inSurer .12:1,1, ~P,pointtnr; an gunt tn tb:Js, 

Btg'e d~~aJl (iJ.f( Wl'itten ['!Qt~ce. YJereo.f. W.tllJ £fie C,CilJJ1U,{sS.{(21~J~r (2n .[CJ1'1:!Nl (jB ,"(21'e~cri'/J;ed cmri 

fy.nrished ltu. the commissioner•, and slwll f2lll!. the filing fee therefore as f2Y'OJ!fded in RCW 

48.14. OJ 0. The cQmmission.f!J.r shall return the WJ!.[?.OiZTtnu.mt Q[.q;~Jenl Wl"l?.l: tp the .inJ:mrer.f.or 

distl1button to .the ggent. .... C2} Each arz:aointvJ;r~nt shall l;;,e ~f'fitctive uzzt# ·Ute' a.gent's 

license expJres or is revoked. the apJ2!2ir{tmet~t has expired; Ql' wrJW:m aatice o[te.rminat.io?J. of 

the Clf2720intmer.tt is filed with the cQmmissioner, whichever occuJ·~.ftrs.£, 

;Eurt11er1 J1CW 48.17.010 provides: "Agent" means an~ r;mon t;;JJ;U2,o}nted bl!. (ft! insurer tQ 

:,g,[tci& G.lm.l~catim:tti .for j1.ts1l1'ftlll(;.~ Qn its. .~ebgJL ll gv:J:tltr:!t'illi.G ga ta. clQ, an agen,t mal! 

¢f{ectttate iz1 .. nwance cqntrtu:ts. 1/,7£ .ti!Jlf!11.1 mG] t:Qllect n.r.emiums qn ins.uranoes .S:€ ap);,lied .fJ?t 

Ql' effectuated. 

Lgud Title has beeg licensed Q:::l tl;te QJC a§ an insurance @gent for m€111Y X:«@.ra. Elu::tl!$}t, 

l2.~L.Findiu.g No. 4, on March 5, 1223 Chicago voluntarilY and yro:gerlj( ,filed an Apgoitltment 

fQ.rrn. with the OtC, as Qresoribed and furnis}1ed ~l: the QIC1 l~ga!ly e!J2Q6iir1ting Land Ii:Url.~ 

i1JLJ!l2QOinted~urance agent. Pursuant to RCW 48.17.Q10. by vlrt;ue of Chj,oago's 

11Pt?Oh~tment 9f Lang l'itle asjts aQyoin&~Q ag.ent~ LKJnd Title W!i$ s:geci.fioaUy autb.QJ:i*ed :Qy 

Cuicago to .:,ali cit aP.r;Jiagt~oJ:Js [qr insw:ance on [Qbioago \s] l;.ehQli. It hgs been. :fitghw; 

fgtw_d aboye that1 a~ not only Qhicago',s aJmqi~tt§4 Ment l?!lt s;hicago'a excl1J:.siJ!e agent i11 

.tmrse counties, and being only al:lpgip,ted tg solicit ~;nl, behalfofGhicago, Land Title did, b1 

fact and at all times }dertinent hereto, .so.licit 011 ~el'lalf.JJ:f QlJipggg including oon;unitti11g the 

acts )5!pich the parties h~?rein have stipu}gted fo~· J2UJ::PQ~es of fl}js motion to, be violEJ;tiQn§ .of 

the lllega1 Inducement RegulatiQn and statute. 
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5. The burden of proving that an agency relationship exists falls on the y;arty asse1•Ung that 

relationship. !d. 

• Adopt. 

6. lJtS~tNuu:e Code, Chapter 48 RCW: Title 48 RCW constitutes the Insurance Code. 

Several. definitiom! i:t'l. the Code may be useful in the analysis which follows. 

RCW 48~ OJ. 020 stat~oJ "All insurance and insr,.ranoe tra?'tSCtet'lons in this Slate, or 

affecting suqjects located wholly or in part or to be performed witbin the state, and persons 

having to do therewith are gown1ted by this code. " 

RCW 48.01.050 defines uinsurer" as every person mtgaged in the. business of making 

contracts of insurance. (Omitting exceptions that do not apply here) 

RCW 48.17. 010 defines "agent" as any person appointed by an insurer to solicit 

apptr:cations for instwance on its behalf. .(f authorized so to do, an agent may ejJectt;,.ate 

insurance contracts: An agent may collect premiums on insttrances so applired for or effectuated. 

Chapter 48.291?.CW prmains specifically to ,title tnstmms. ..The p'!'ovf.sicrns· Q/l.th:t.r:statute 

are nat i11 ccrntn:tverayhe.re.· 

RCW 48.11,100 dtffines title bMurance. Title insurance is i1tsurance C{f owners of 

property or other having an interest in real property, agaifh"St lost by lncumlm:mce 6sic] or 

defective titles, or adverse claim to title, and associated services. 

• Entire Conclusion 6: Delete. Not a Conclusion ofLaw. 

7. Tlte lnclucemeut statutes tmd regttlati(m ttt issue: RCW 48.30.1 SO i8 a statute prohibiting 

or limiting inducements paid or given for the purpose .qf soliciting insw·ance bu.rJiness, and it 

states: 

No insurer, general agent, agent, broker, solicitor, or other person shall, as an 
inducement .to tnsurai'tee1 or in connectir:m wtt1~ ·CI1t.Y tns~trt:mce. transacttr:m, provide in any 
poltcyfor, 07' of!et~ or sell, b~zy, o1· o/fo1" or.pr·on'tise to {Juy or give, t>f! pr01ill3s, m· allow 
to, a.r em b.ena/1 of,. .tlza itlStrred or prospective insured in any ma?mer whatsoever: 

(1) A1ty shcmts of stock or other secu1•.iti'es issued or .at any ttm11 to b$. :issued on any 
interest therein or rights thereto,• or 

(2) Any special advisory board contract, or other cr.mtract, agreement, or unclerstaacli1ig 
of cmy kind, ojj'eting, providing for, or promising any pl'oflts or special returns or special 
dividends; or 

(3) Any prizes, goods, wares, or merchandise of em aggregate value tn &.x:Ct!NJS afn-vrmty~ 
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five dollars. 

This ~ecticm shatlnot be: deemed to prohtblt th@ ,s•ale or ptu•chase of ser:nwltie8 czs a 
comlition to ar ln conner.ction with suret;v lnsurr:mce insuring the petformance of an 
obligation r:1s par-t of a plmr of finarraing found by the commissioner to be designed and 
operated ln goodfctithprimari!yfor the purpose ofsuchfinancing, FUJrshall it be deemed 
to prohibit the sale of rc3deemable securities of a registered investment campcmy 1:11 the 
same transaction ln which l(fe insurance is sold. 1 

• Delete. Not a Conclusion of Law. 

8, U1~j'air practlces apptl.cable to title insurer&' and tlutir agents. The regulat.ton at Issue is WAC 

284~3 0~800, whtclt states, in part: 

(1) RCW 4!L~O,J SO a1zd 48.30.150, p&rtatnlng to ''nibatit~g'' t:rAd 'ttllegal Inducement$,." are 
appliatihle to title tnau1~~.ra and tl~etr age.nts, Becauae those atatutes: primarily affect 
iy.zduceme.nts o.r gifts to art insured and an t'n~,rured'~' emp!oyee or 'tepreaentatii'e, they do not 
dtri!Jctly prevent a.tmflar cr.mdttcf wti7t r~ect to others who have ocms:ideral:Jle control or 
iTiflu.ence over tlue selection of the titlr?. lnaurst• to be used tn real estate t1•ansacttons . .. 

(2) It is em unfair method of competition and an uyifair and deceptive act orprdctice for a 
title insurer or its agent, directly or indirect~y, to o/fo1', promise, allow, give, set off, or pay 
anything ofva!ue exceeding twenty.:five dollm·s, calculated in the aggregate over a twelYe~ 
month period on a per person basis in the mannf$r spe,cifi<f.d in RCW 48,30.140(4), ta arcy 
person as an. inducement, payment, or 1'eward.for placing· or causing title in.sura:nce business 
to be given to the title insurer. 

(3} Subsection (2) of this section specifically applies to andprohtbits fm:luc.emr.mts, payments, 
a1zd rWJ:.vcm:ls to real ttsta.te agr;mts and broker-s, law;Jers, mm1gagees, mortgage loa.1't bralcers, 
financ:ial institution·~~ sscrow age1~ts, perscma who lend ~nrnn!1y for t~u:t pLwolu:.~se of real (1Jstate 
or interests t1u~1'efn;, buildtng e:cmtraatoro, real estate developers ancl sttbdiNider'S:, a.rul aey 
other person who ls or may be i1t a position to il'ifltumcl'! the .selection of a title insurer, except 
advertlalng agencies, broadcasters, or publishers, and their agent.r and dt'stributora, and 
bona fide employees mzd agents of title insurers, for routine advertisi11g or othe1~ legitimate 
services. 

1 RCW 48.29.210 is a similm· statrtt(!!., malting referel!ce directly to title im·urer·s and title tzgents mul their 
r.nnployees, repres1mtmives, or agents, and forblddiltg tha giving of any direct 01' lndiiYJCt kick backs, fees; or otlrer 
thing of value as an inducl3ment, payment or reward jb1· tills insUI'aiJce b~tsilliMS,' the .slattttl?. alttc prvMl:dts tlze:;'l:t 
j)(WSons from giving such .things of value to a ''person in a positicm to n?.fol' 01' lliflmmoa the ref(!!l'l'fll 1:1/ title 
t11su.rat1ce bustm.1ss to either tile tttle cmup~:my, title fnsurmwe agl!mt, or both." 

• RCW 4S.29.2l0 dieT not becon1c effeot!v~ until June 12, 2008; therelbre beoawe l11e illegal act~ 
w~rt> doM bl!ltwuen 11 2005 n:nd March 31, 2007 [l.':rotfee tlf li:t"~arlng~ Amended Notice i:Jt' 
Hearing) this st.atute is irrelevant, 
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(4) J11is· section does not affect the t•elati0~18hl'p qf a title insurer to its agent with in.r~urcu;ls; 
prospective insureds, their employees 01' others acting on their behtt!f. That relationship 
continues to be su4fect to the limitations and restrictions set forth in the .... statutes, RCW 
48.30.130 and 48.30.150. 

• Delete. Not a Conclusion of Law. 

9. The plU'tie,ll' positiO}'l!s: The OJC urges that traditional principles of agency law do not 

apply irz .this .case. Rather; the inducement statute ami rf:!J!!llation, along with tlte broad 

rl!tg~tlatory powers of the OJa are sufficient to authorize the OJC to hold Chicago liable/or the 

illegal actions ofLcmd Title. bl the alterm:ztive, the OIC urges that Ch.icago can be lield liable 

for the acttoJM of its agent, Land Title, even applying traditional agency p~·i1wiples, on the theory 

of apparent authority. The issue whether Chicago had cmy "control" over Land :tttlcJ is not 

relevant to the analy.sis, according to the OIC. 

• First sentence: Adopt, although not a Conclusion of Law. 

• Second sentence: Delete. This sentence is not a ccu:rect statement of the OIC1s positl.on: 

a reading of the OIC's briefs filed both before the ALJ and before the undersig;ned~on review 

( indica:tes that the ore is not arguing that the !nducement statute and regulation, along wtth 

the b1•oad regulatory powers of the OIC, arrJ :Jttjftcl1ent to authorize the 01C to hold Chicago 

liable for the tllegal actions of Land Title. Rather, th.e OIC has a:rgued in its briefs before the 

ALJ and before the undersigned that the traditional, or con:unon law, pJinciples of agency law 

do not apply in this case because, specifically in the insurance industry, the Legislature1 in 

RCW 48.17.160, has set forth a statutory means of creating princi.pal~agent relationships. 

Therefore replace with: The OIC. argyes that tradig.onal, or common lan. grinctgles gf 

agenQy law do not apply in thi~ qase. Rather1 the OIC~es thet many years ago1 in 

enactill& l\CW. 48 •. 1Z.l§Q, the Legislatm;e cr~ate.QJ SQeci;fic statutory .means QL creating 

yr.inClj211l-agent teiationships J2etween IDsUl~g11C!;l cgmpames_.Jlf¥l their 28\mtS, a.n¢1. the 

J.,egislature also gefmed :the ftgecific activities which t1:1e lli:Sent may :12erform on bf'half o~tlle 

immr~r once the :grincipal~agent relationship ·~~· cr~ated. C!b~ Legislature also provided for 
' 

§gecit:ic 1nems to , notif:y tllet insm;!!ir and !),gent of tl1e per{ecti911 gf the ;gtimtipaJ.,a,getlt 

relatjonshig and specific means Qf telJI!inating tbe p;tinciJ?J:J,l~agent relatiQllSllil;J,) All lklSYJ:~r;s.,. 

!Y)et:l1SJIJi~le insurers or olher t112es of insurers, l;;Qgst compl:y.2ritb jhe§\'2 §Qecific statutory 

requirmns:Il!&._ in QJder to create the ,:grinci:Qa1-agent relationshi:Q sl:Pd thereby authotize the 

M.rult to act on the insurer's behalf. 
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o Thitd aentem::e: Adopt. 

• Fourth sentence: Adopt. 

10. To the contrary, Chicago argues that t1•aditional agency law principles apply, and that 

under these pn:nciples Chicago is not Uable for the actions of Land Title. Chicago crrgu~ that 

the p1'fmalJI hallmark of an agency relationship is the principal's right to control the actions of 

the agent, and as that right is absent here, Chicago Is not liable for the actions of Land Title. 

Those actions cannot be imputed, and Chicago is not "vicartously liabl~ •s for the illegctl acts of 

Land Title, accorditzg to Chicago TU/e; 

• Adopt~ altho.ughnot a Conclusion oftaw. 

l L After oar£jul r<evtew of th~ iaw and thcmJ.ugh 1~(t)view of the: memorcmclct aml1!:xhibtts 

submitted by each party, 1 conclude that there t.<r no genuintiilsaue of material fact in dispute a.~' to 

the parties' relationship or the parties' acttcm.~ within that relationship, and as a matter of law, 

Chicago is entitled to 1/Um.mcu:J' judgment, The OIC has not sJ2own it has the legal authorlly to 

hold Chicago liable for the illegal conduct of Land Title, an underwrittrm title company agent 

which Chicago contracted with for the purpose of isstling title policies. Of note, the violation of 

any provision of the Insurance Code is a gross misdemeanor, RC11' 48. 01.080. 

• First sentence: Delete. Conclusion is not based upon either correct Findutgs ofFaots or a 

coiTeot application of the co.n·ect Facts to. the correct laws. Replace with: The tgtdet~§igued 

has carefully reviewed the bli.ef§ oftbe :Qarties filed with .fll~ ALJ~ th~ evig~mo~ presented by 
the tlmies m heli!l'll.li. before the ALJ, 1he tnmsgtipt of f;be headng hefQISL the .£:\11, the brief§ 

and oral !U?J.nngmts o;( tile parties J,efort< tb.e undersigned Ql1 :review and t:h~ m1tire h~aJ..mi 
file. The under~ed I{Onchtdes that, ba§ed tt1;!0l1 Finding of Fact NQ. 4 above, md p~ 

to RCW 48.17, 160, Qn Margh .5. 1993, and continuing dq;ring aU time§ pewtip,ent ~sgeto, 

Chicago voluntarily chose to appoint Land Title as its exclusive agent to ~t on Chicago's 

behalf sqliciting Cbic~gQ J20licies in those four goun:U~s ~ltere Chicf1.go does not solicit 

pirectly. 

Specifically, pursuant to tlle requirements set fo}"'::b ttl R~W 48.1}.0§0 ~ng 48.17.010, ,as 

Qited in Conolusi~n ·4.above, Cbic~go properly complied yyith t11e legal reguirements ,set forth 

in.RCW 48.p.050 b'y: filing the. tegyjred Wljtt~n Notice of A:npoint;rnent w.ith the OIC 011 

fo11n~ )2rescribed and fu;rnished by th.e QIC, 2aid j;he fl]ing fee· therefor~. reoei:YJ~.d the filed 

Notice of A.ruLoil&lmen,t back from the OIC aud retained .said perfected apgoi;!1tme;qt at all 
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times pertinent h~reto. Thereafter, RCW 48.17.010 provide§: that "Agent" means g_m1 prmso.n · 

moin.t,eg ltv an insurer to sql{ci& fll)Jtlicati011§. l.O.'f' .insurant:;§; Qn tts behalf. [and] (il( 

~zgd to [l{J so, an agent may effectuate insurmtt;:!a contraats. ;J,n ggel~t mav (}ollec.t 

/2.l'{Jmium.s mt tnsr:t;ran:ces g'O CtQf;Jlied tor (21' fJ.~Ctuated. . Deretote, at ~le time !:}ltcago 

tmJ2ointed Land Title Jl;s Hs agent, p,ursuant to the fa!;it$ found ayove f!:!ld pursugpt to gcw 
48.17.060 and 4S.17.Q10, ar a matter of la}Y a udnciple-agent r~latiousl:IDl wn~ greated 

be~J Chicago and l.atJd Titl.e and cont;inulng at all times 12ertinent hereto. A2 Qhic~ 

!!S.~..nl.J""r±nd .. Ii!!lLlYas SJ2~cifh;J!UY autl1orized ~.QW 48.17,Q10 to soUcJ1 aJ.2pliaatiotJsjor 

insura~_f_Chicago's] behalf and~ as fo)J,lld in Finding No. 4 above, so]lt;;:itation £gr 

illegal ;J:nguoement 1\egulation,. Y:J.AC. 2~4AA~.0~80Q, !:m:ther II.$ fgund abov~. b:£ ;y,!rtue of this 

pri.nciuat~agent relationshill1 Land Title was autho.ri~e!:! to sglfcit fg1• ChiC£tSQ 1 ~ insurance on 

gehalf of Qhicago1 .gpd did an fact solicit for Chicago's msuran.ce Qn behalf g.f Chigago, 

it~ollJ;dmg n:tllkmg gift§ of thihgs of value to I!tgdyg~s of title ~uswess .§.J QQnt~ated by 
the Illegal Inducement. Regulation. WAJ::.. 284-.30-BOQ_. 

• Second sentence: Delete, This sentence is not based. upon con·ect fmdings of facts. As 

found in Finding of Fact No. 4 above, there is no rusti.nction bet:vteen a title i:nsura:nce agent 

and a "UTC" or other label which might be attached to Land Title or ctr!Y other insurance 

agent. F\uther, as found in Finding of Fact No. 4 above, Chicago did not "contract with 

Land Title for the purpose of issuing title policies." Chicago was acting as the insurer and 

Lru1d Title was acting m.s an appointed agent on behalf of .that .insurer. In additiot;I, this 

sent~nc~ fails to reeog:nize RCW 48,1:7.060 and 48.11.010 whioh creates the prh:toipal~agent 

relationship in thi~:r nrea and de.fines the at:tivit((}s which: "a11 agent ,authorized to u:o.dertilke 

and fails to raoognize the fact t11at said .,gtatutes:make 1t olear t1n1,t the agent's aatiQl1B ru:e:tal<:en 

"on behalf ofthe insurer." Replace with: ;Bgsed on .the ,Conclgsjor.t djrectlx .above, there. 

exists a cjear yrincipal-age11t retatiom:.hip bet.Y{een 91:\:ioogo ii!nd Land Iitle Qr~a:Jedby statute~ 

it is n_ot necessary to aJ2ply a cQmmonlaw analYsi§ tQ dessmnine the existe!lc£} of a JJrinciugi .. 

~nuelationshin between an insurer !!,nd insw·ance agent. ;J2v vinu,e ofRCYl ~S. l7.Q§O and 

48.17.010 ru~ the acts ofCl1icago in eornQlYixlg wifu t},:t~ements ofRCW 4S.17.06Q 

in aggointing Land Title to &tCt on beha.lf of Cl1icagp, .tg SQ!i.cit for CJ.:rigago's title insm·ance. 
J3ecause. as foyml g}2gye1 Land Title was soliciting g:n Chic~o~s behalf, as set fQrth in RC;:t{ 
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48.17.Q10,j:_he acts of Land Title in violpting the Illegallnducetnent R,egplatioD gnQ, st!':l,tttte1 

which are nets of solicitation) an~ pmyerly_ considered tQ .Qe the acts of Chicggo. DeQJl,des, a 

&enturv, of well established case law in the insurance area. repeated.ly confinn that a 

principal-a_gent is created between th@ insurer and its agpointed age11t, §DQ the .tnean§ of 

stan1torily creating the p;d,nclpaHtgentlinsy.r@r·rutent relationship axe a§ set foxU'* in 1:1:1~ 

J.p~urance Code~ th!!t J;he r~latiot:t§hlp is gefip,ed J1Y §tatute AA<i ueed.not.Qe analyzed .Qa,sed 211 

t!Om.trJOl:l l~W, and, finally. that gppointing, mstu·~rs are responsible .f:o;r :f:he gut Q:f tb@: 

UlS!A'(lTice .agents. See th~ plethora o! Ctlses citeg 1n,·the OKt~ Jn:ie!s, significantly P!dUlltt:rn. v. 

Y1estem Life 1M~· Q.o .. 292 Qr,. 3&1 6361\2d 935 (1.980) which co:mrl;t],es a similar Qr~gQn 

ipsw·er~agent ataty~e w\1 Wi).S adopt2s1. by tbe J?l.g!Shington Sl.ILlmtnl2 Court in llGtf.OI!tal 

Federation. of' Retired Per. sons v, Insurance t;&mmisgtQ}lef:J 120 W:n.2g 101. 838 l?.~d 689 

.(12.221 and eve!;~. where the insmer is ignorant gfthe yiolation e,g. Ellis v .. Tfilliattt E.enr;, Lif! 

Assurance Co., 124 Wn.2d 1, 873 P-2d 19985 (1994)i dmerican Fidelit;e g,nri. Qasualt1' 

C,g,mtzg,n't, y. Backstron, 41 Y:lil.2Q 77,487 P.2d 124 (12~2); MJller v. UnitedPac~fia Ca.Yugltv 

Qompan"' 187 YiJJ,. 622, 6Q ~.2d 714 (1936). Th~refore1 i:t is hr¢reby con.glug~d. tha! the OlC 

has! shown that it bas the leg~ l:lJJ.ti;tgrity_ to hold Cb,igago .~SPQll~tibl~ Cm;: ;the acts g;[ Land 

Title in vi.g;la.ting t}la Illegallnduovment Regylation md statytS{. 

• Third sentence: Delete. This conclusion is irrelevant 

12. Prlnclpal-Age1tt Staltls between. Chicago aru( Larul Tltle.1 by statute and cont1•act: The 

entities' characterization: of their relationship is not controlling as to the nature of their 

relationship as an agency. The fact of a contract between the entities which identifies these 

parties as "agent" and ':principal" is not determt11at!ve of thetr status vfs .. IJ. .. vts each other. 

Even industry or popular usage does not determine that an "agency relati011ship" exists. See, 

Restatetmmt ofLaw (Third) Agenay §§1.01, ).02 (2006). 

• .f'itst sentence: Adopt, 

• Second s.entence: Delete, as conclusion iS' o\Terly b;road mxd appears to relate to an 

analysis_ of comrnoJl law agency laws which are inapplicable here. 

• Third sentence: Deletet as co11clusion .is tu1clear a11d appears to relate to an ma.tysis of 

common law agency laws which are inapplicable here. 

• Second and third sentences: Con:ect, replacing with: While it is somewbat reieven1 wd 

he!Q.[ul, the charac.J.erization which two parties may give to their relationship is not ii.nall;y 
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contr,glliJ.lg (r!S tQ th~ acn;tal :natu~e of their relationship as pri!)&ipal Md £!-gidntr (It should. :Qe 

no,ted1 how~ver. U1aJ if one were to aaply the conm1on la~ tneor:y· ~en&Y instead of the 

correct statutor;y Ol'eation of agency herein, given tl1e wgrding QI tl,12 "Issuing Agency 

Agr~ement" and Ill~ actual b~vigr g! Qnioago and J:,rand Iit1e ~as xxcJuaive armnt: an~ 

exclusiye aQpointing insurer, all as set forth in the Findipgs above1 it is most likely that 

Conclusions of kw \!IQUld geten:nine that the tragitignal CQimJlOi! Jaw of agency anW,)!si§ 

would alsQ.~llJlort a detennination that a rn;i.rlCil:lal~age:g;t relat:ionshig exi§ts between 

Chicago and Laod Title/') 

13. In general, an "agent, II under t1•aditional agency p1·i1~diples, z's a persott authorized to act 

jar another and under that party's control.. The relatim1ship may arise through employment, 

cantroct1 or by qpptl.nmt authority. It lias long been the law that tm agent can bind a prtncipaJ 

while aotingwithi1?: t';le scope of the. agency, See, ll.estatement (Third} Af!S1tcy (200f1), 

• Fitst and second sentences~ Delete. Ir.relevant, as oomrn.tm law plfuclples of the 

principal~a.gent relationship are i:rreleva.nt to the proper determination ofthe issue .herein and, 

further, the principal-agent rel.ationship can be created between appointing insureNLppointed 

insurance agent by statute. .Replace with: A prillc!gle .. agent relatignship may be created 

52ith~y the Jm;urance Code in the ru?IJOiruii~g in§Ul'eruap]2Qinted iJ)sJ,Yance ggent §ituatiQy, SU' 

by the dictates of tt.:g..illJional gowmon larx. Herut is conchtded that fl: .Qrinc~pal~age;gt 

!Sllationshitl was created py tije lnsuta11ce Cpde1, 

• Third selltence: Adopt, but SUPI'lemen:t by replacing with: Decades of well establi§lJ,ed .. 

instu:ance jmd other case law jJave getennined that an agent can bind a principal w,b.ile actlng 

witbill the scope of the agenc)!, ~bether the principal"agen:t relationship }1as been .created b~ 

statute or ~ QQn]m,Q11 law of &Seney.. l?er Findings ,!!!.bpve. Land Iitl~ cJearly had tile 

authgrjjy sgecifictllly given to it ~y RCVl48.17tDl0 tc.solialt,: crcmlj.aatirtf!S. for insuranalf Qtt 

[Chicago':~;] behalC 

14. ·Hem~, em agency relationship is suggested by the contract between Chicago and Lmul 

Title. These entities e.~ecuted a contract which uses the .term "Issuing 1lgent" for Land Tttle cmd 

"Principal" for Chicago, to describe their relationship to each othe1'. The substance of that 

contract (as discussed beloM1 creates the relationship if it exi:~ts, not the me1-e labels of 

"prtncipr:tl 1
' and ''age1tt. " 

• E11tire Conclusion: Because common law principles of principal and agent do not apply 
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herein, this Conclusion is irrelevant. Replace with: In this matter, RIIJ co:o,elnded a]Jgve, m 
.~<;:D.f.Y. relations.bip was created sta.tutori!y between Chicago and Land Iitle by virtlte of 

Chic_@.9j_.Q.QID.glim1ce with E,r.;W 48.17.060 and 48.17.010~ Land Title\s acceptance of 

that agpointment, ang bgth parties maiutenance of i!l,at agency appointm§nt since 1223i !Jl,e 

parties designation of the apJ2omted agent. Land Title, as a "TJTC" lU@),cQs ll.O differep.ge tmder 

the Insurence Qode. (It shoglQ, be note&;\,_.howeyer, wbile n.ot relevant he~·ein begl!tl§~ tlus . 
. issue .is detenrtined 1m,der statutory agency analyses, bec~use Q;[Q. ·argues v an alternative 

that tand Title was .a1@o an agent Qf :Qtfcagg wdex velnunbn lflw, m.x. agency relationship is 

~14§ed iuggested by the contract Mt:Ween Qhicago ~d!:~ TitleJ J11ese entities executed t1; 

cgqtra.ot which U§!tlS the tenn UXS§IIing ,Ag~nt" fQr La.tlg :fitl!} ;and fiJ!l"inW,p~~ fQr ~llieago to. 

de§cribe their rejatie,gship to @!ltCl1 ofl)§tx bu~ in ad&;l,ition tAl§ gcrual substance of that o,onnraot 

together with the activities of Land Title in soliciti:qg IY1&1 effectuating cpnttncts on behalf of 

Q}Jf~f!.&O as_fq_und ;;tbov~" do indeed1 !l.J?~r to also create a cgoomon law agency relaijopshin 

b(lltween CbicagQ. and Laud Title, Additionally, in the t'Issuing 8,gmc:J! d,gteemm;tt" wmcll 
gives gwgago significantly more contrgl t!;um i9l±!Jg b:y fue AIJ, ang. under analyses of ]2oth 

stcjpt oomr:ngn 1£tw ?!g§ll.cy a,pd alsg - . although not neQ!3§sary - the th~ory gf aypar§nt 

autJ:lorit!l-1 
15. Larld Title to designated (lS an ''a.gent 11 of Chicago lmder thf!. l1Jsur~mce Code. RCW 

48.17,010 defines "agent" as: 

"Agent" means any person2 appointed by em insurer to tc:ollcit applicatio'IUJ fm' insurance 
on its behalf. If authorized so to do1 em agent may effectuate insurance contraats. An agent 
may coil ect premiums on insurances so applied for or effectuated. 

Land Title is a "person, " as is Chicago, under the Insurance Code. (See FN 1) 

• Delete. Not a Conclusion of Law. 

lo. The Insuranl:.e Code, however, does not specifically .define the "agency relattonshi:p" or 

theparttett 1 l~igltts m· nss.fl01'!sibflitl-es vis._.lJ. .. vis each other. Tlt.at i.~ lefllo tlu~parti~ to detei'll"tine, 

to the e>:tett.t tluitt• ag~•eement .i~ not i1w cf:lnjlict with tlze !Jri'Jwrana'e.Code or ths OIC 's regulations, 

• Fil'st seJ1teno~;.~: Delete. Th,is sentence is an incorrect interpretation of the ap;plioable 

Insurance Code and decades of applicable p3.incipal-agent case in the appointing insurer-

' "Person" is defmed as any individual, company, insurer, association, organi.'i!lltion ... pmirtetsltlp, 
business trust, or corpomtion. RCW 48.01 .070. 

De.lete. Not a Conclusion of Law. 
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appoiJ:1ted insurarroe agent area. A~ found &lld oonoh1ded above, RCW 48.17.0!50 ant! 

48.17.010 cloa:dy detine the. procedures for creating a principal~agent relationship between 

insurer and the agents they appoint to act on their behalf. 

• Second sentence: Delete. This sentence is an incorrect interpretation of the Insurance 

Code and the decades of applicable principal~agent case law in the insurer~in.st.trance agent 

area. The Insurance Code does not leave to the parties the right to determine wllether they 

are engaged in a principal~agent relationship or not, or what kind ohelationship, rights a:t1d 

responsibilities they have as parties in a principal-agent relationsMp as insurer and appointed 

agent. 

' Reptaee en:til~e Conclusion with: 1he Insurance Qc~e, a(RC.W 4B.1J..01 0 ,and; 48.11 ,060, 

:mecifically Q,eti:nes thr:: ;regyjrements and J2rOpedures for insurers .and in§W,'ance agents. irt 

order for them to greg,te a atinci:glll~£~gm! re}gtiQnslJjhJ !lS jp,gm;er~appglnterJ l:nsyiJIDce agent. 

Thereafter~ decade~ of a.tmJicable case law ana1yz.es t}Je )2li:ucigal~~gent relatf.onshig @nd 

::...cmd most signifiCJJlti.Y.,dic~1es that an insure~ble for tbe acts ofthe insuJlir's agpointed, 

ins1.1rance agent) wh~t:h ag,Qnt is. pm;suruJ,t tQ RCW~.l7.01Q, §l2ecifical1y acting on th~ 
insurer's behglf. A lill.S' insure:r and its appoin,ted g.gent may not enter into @:n agreement, 

whic1LQ!1icago gopears to J;I.Jii,Vt;J. 11ttemgted (alb1:1i.t unsucceasfuli:L.!lAs..lfS found above, even in 

tl'i&l "Issuing Agency A;&·eernentH Q}JiQago r<atains conn·ol over :L~ Title) iu conflict with 

til~ In.surance Coge· Qt regulations: i 1§! Chicago ;ruM: ~nQt enter into a };!riv§J:t~ 11lsr;ry.tng AgelJCJ! 

Amement" :wj.tb.,LI;'\l];d •,!Jtle wb;tQh :attempts to somehow restrict Qhiwego 1 s tight to SUJ#etvise 

the a:otivjti~s of its leg~X11Y. appointed insurru1oe agent. ~lich agent hal;! ];1een St!~cifioa:lly 

aut}1orized bJ: RCW 48,17.16Q and 4S.l:Z.Q10 to cmld,J,tct soUcJtation ,for Qhlca:go on 

Chigj!go 's behalf,~..~md Qhicago nJay not sil:;npl;y logl) thtt oth~r yray ClOllcernipg acts of its 

legall.Y..liJ?J.L.oin.ted ag~ecifiQl'illy_autbQ&"i~eQ.JLy RCW 48.17.lgQ a11d: ~8.17.QlQ to QQ.UdY:gt 

solicitation fur Chicf!gQ on .Ql~a's bebrut: and tberepy sugceed in escanhlg its liabj.liLY to 

tht,? QIC and otl}ers for thg acts gfJt\l.li.gilation conducted by it§. a:paointed ~gent, Land Titl~, 

acting on Chicago's beh?:If. J;:urtl~ 11soligitation'' for IJtlJJ?q§eS ofRCW 48.17 . .160 is given 

M ~tremely bigad inte1'pretation. Iu the lanill1J!J:l&l1.at;ionalF.eclsratiQn o_[./f,e{irecl fetS:,ans ]:!. 

l!ts~m::r..nce Commisaim~er, 120 Wn.2d ,101,110~11'1.838 1J.2d §80 (1922)1 the Washington 

fumteme Cgurt held that "sQlicitatiQ!J" .in the insurmce illdY:stry incly~l.es the sg!icitation ftilr 
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thuetum of "cold lead'' cards from consumers for later sal& to insur~nce agents, even when 

no insurance company was identifmd. The giving of things of value to prodt)eers of title: 

ins&u:anae busin12ss, :witll whiol\ the Illegal I:nduce.m§nt Rero,dation is oQnce:n::JXl.Q,_ Q1J:~ar1x 

cop;stitutes a fQJ:m gf 1
,
1soJic.itation" which appginted agl(nts are eYUtQrlzeg :to condyct1 Qn 

behalf Qf their a12pointing in~t!Iers, IJm,suant to RCW :!8 .17. 010. :rner£lftn:e) Land Title. JY§S 

an ru;?IQQiJlt~d agent operating witl1ii1 !he ecope of its authority siYen tg i.t b;i Ciricago ill 

armointmg it as its agl3.nt:otl£§uant to RCW 48.17.0)0 aug 4fs.l't 16.0. 

17. The Legislature coulcl have included ·in the bWJ.rance Codr!! a clear d.q.scri.ptir;:m of the 

agency relationship, setting forth the rights an(i obligations of the principal and ag{Jmt as 

between title insurer and title company. The Code is reasonably more concerned with third 

parties (the public) them the principals' and agents' rtghts and obligations lo each ather. As 

neither the OJC nor Chicago has identified a statute or regulation that clearly dotft:nes the 

relationship between the principal (CTJC) and agent (L'l'), the tradittonal agency law principles 

apply. 

• Entire Conclusion. Delete .. This Conclusion ·ts :an incorrect interpretation and application 

of tbe Insurance Code, ignores RCW 4:8.17.160 and 48.17.010 in creating a specific 

principal~agent relationship between insurers and their appointed insurance agents. 

18. CTIC's lack of control i11 the t•elatitm:shlp defectt~ tlte 11ageucy :relatlomltip:" The 

relationship between CTIC and L.T, to meet the definition ofan ''agency" rslation:sl1ip i1t the 

common law, and as adopted by Washington courts, must Ju1ve several elements. The 

Restatement ofLaw (Third) Agency, §1. 01 (2006), defines agency as a re?.lationship tn thie way: 

Agency ts the j:tducia1y reiatiemahf{l that arises when one per.l'On (a ('princtpal'/ 
rm:JJ'tifeat$, tu~se~~t to tm.r;ther p«rscm (tm '1a:gent ~~ that tlte :agent shall aat 91" tl1e 
pJ·tnc.tpal's· behalf ami st;fl!J}ec.t to the p1•inc{J;cWs c(;)htJ•ol, a1td the agent manifests 
asse7zt 01<othervvis·s .ca;tse1its to act. 

" Delete. As abovt)$ the common law definitions of a prlncipal..,ngent ~elationship are 

hrelevant here. The principal~agent relatio11ship between Cllicago and Land Title is created 

by the Insurance Code at RCW 48. 1'7.010 and 48.17.060. 

19. That definition is not in conflict with the deji1tition of "agent 11 in the !nsurr.mce Code, 

The Restatement and Washington law on the subject go fw·ther than the Code in setting oz.tt the 

elements of an agency 7·elation.ship. 

• Delete. Irrelevant co11clusion, as, per Conclusion No. 16 a11d others abovel tlle oonuntm. 
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ls:w de.tiinifi.ons oh pdnoipal":a,gent do ·.not ·apply, 

20. ln>f:,"fs.phen~ v. Onmi .Ins. Co.; 138 Wn.. App. 151, J 53 P.3d 10 (2007), the Dourt 'Stat!ld that 

''rlght to co~Itrol [by the principal over the agent] is indt.spf!msable to vicarious liability." 

(Citations omitted). In Omni, the issue was whether an insurance company, Omnt coulcl be held 

liable for the illegal acts of its agent, a collection company hired by Omni, for violations of the 

·washington Consumer Protection Act. Omnt took no part in the collection practices at issue and 

had no right to control the methods Ol' means• used by its agent to collect monies for Omnt on 

subrogated claims, 

• Stephens v. Omni !1M'. Co., 138 Wn.App; 153 P.3d 10 (1007), review accepted1 180 

:P .. M 128·9 {2008} i.a unresolved as it is sun on, appeal to the Washington Camt 

Omld: held that a debt collectiotl f1t1n to wblch insurers assigned subrogatiotl olaims WaS" not 

the insm·ers 1 agent and that its unfair collection practices therefore could not be imputed to 

the insurers. Tbls case, whlle also m1.resolved mme11tly1 is clearly distinguishable from the 

facts herein: the collection agency was not an appointed insurance agent of the insurer as is 

Land Title, and \Vas therefore not subject to RCW 48.17.010 and 48.17.160. Forthis reason. 

and various otbers conceming its contract and activities, the situation in Omni cannot 

remotely be compared to the situation. herein. 

21. The On·mi court refused to impute the agent's bad acts in violation of the Consumer 

Protection Act to the pr~·ncipal, em the basi..s that tl~e. pt·incipal had noth:i~tg whcttever to do with 

thrJ aollecttcm company's busins8s practices or behavior. Not did the court impose emy 

uobligattmt 11 i:m th~ p1·trrctpal to mortitor or know the b11havior of t11u agent vfs .. q~vlt the 

Con,su.mer Protection Act,. based on t1te pttbUc int·el'eat or the oorttrcu:;t benveen the agent and 

pr!'ndpal. 

• Delete. See Conclusion 20 above. 

22. Omni is squarely on point here. Certai11ly, the State's Consumer Protection Act is 

equally as 1mportant as the Insurance Code tn terms of protecting the public interest. The 

Legislative statement of purpose for the Consumer Protection Act is a strongly stated p~tbUc 

tnter(ist ideal, as ts the Leg1~~lattve pW'POse of the Insurance Code: 3 

:! Cf. RCW 4Ml .030: '1:Public l:ntere&t: 'l'he busines~ of iml\trance ls one affected by thti Jl1.1'bli.c interest, 
1·equiril1g all per.sons actuated by .~ood tahh, absta;in from de~;~aptiol~ and practice honesty and equity fn all 
insurance matters ... " 
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The legislature hereby declares that the purpose of this act {S to complement the body of 
federal law goveming restraints of trade, unfair competition and unfair, deceptive, and 
fraudulent acts or practices in order to protect the public and foster fair and honest 
competition. , , . To this end this act shall be liberally construed that its beneficial 
pr;,rposes may be IH3~·ved. 

• Delete. See Conclusion 2Q above, 

:Dea,pite the strong publio·ilzte~·est of rhs Ctnwumer PYotection law,. ami the regularo.ry 

nature of that Act, the Omrzi cow~t wottld n.ot impute tJze illegat aats of the: agent to tlte princtpal 

where the principal had no right to control the rtuJan,y, and methods of agent's busi1u2ss praotl'ces. 

• Delete. See Conclusio'n 20 above. 

24. The principle of agency law which was appli6d in Omn.i applies equally in thi:r matter. 

CTIC had no right to control, and did not in fact control, any ofthe actions ofL1'in conducting 

marketing of title insurance. Whether CTIC benefitted from the bad acts at issue is not the 

questlon, and does not ahange the application of the general ktgal p1inciples. 

• Delete. Con elusion 20 above. Also, this Initial Conclusion applies the w1·ong theory 

of agency law1 the common law theory, and applies 11 completely disH.ngulsbable cl:'\Se1 in 

support of this Conclusion. See Conclusion No. 16 and otlters above. Also, as found in 

Findings of Facts above, Chicago had wide sweeping control over Land Title as the 

appointing insurer ur1der RCW 48.17.060 and48.17.Cl10. (lt is noted that Chicago also had 

much more control over Land Title in the l'lssuing Agency Agreexn:ent" them it claims, 

apparently in an attempt to escape liability for the acts of its agent OXl its behalf even under 

the inapplicabLe common law of agency than it chose to exercise.) Replace with:, As t'9!wd 

in Findings of.faots above, Chic§rgo lu!fl £11e rlght tg oQntml~ but cibQse no$ tQ' Qontr.ol..all of 

tlle ~·ctions of T,.ru;.ld 'Title Jn the marketing and solicitation oi{ Chicago's title insura11ce on 

:Qehalf of Chicago :qpdeJ• either. I) the ·g1·Qpet; analysis pfins1ttetYappointed agent )ltldev ;&Cj;Y 

48. {7;(120 and 48.17 .. QlQ or uuder, atthpugl1 it ·is not relevaljl ltereh 2} the t,iQXnmon law 

agency analysis. Chicago cammt nQt escape liability far tl1!¢ act§ of its appojnteg ag~ut, 

Yt1Y..£b.Jl..&!?lll. W?S c,lear~£1:.\llb..Q.riz_~_Q_y_~tatut~ {and WruJ J!.Ven allQwed under tltsr "1s&11ing 

• Delete. Not a Conclusion of Law. 

Final F.indi11gs of Fact, Conoluaioos of Law & Order 
onMotion fot Summary Judgment Page 44 o:f SO 161 



,Agenoy A.greement'' even jJ the it1am~licable cormnon law of agency w~re tQ a};lply) §OUcjtiJ1.g 

for Cl:!l.cigo insurance on Chicago's behalf, by glrd.ming tQ ljave h~!d no control and/or have 

exerciseq no conttol and/or was unfiwp,re of its agenfs actS..Q.l.l its behalf. 

25. In the contract, CTTC manifested an assent to haw LT act as its agtmtft.H' the.purpo:u3 of 

1vriting the title Insurance policies and binding CT!C to the risk of a bad tiJle search LT 

likewise manifested its assent, via the contract, to act on behalf of CTJC t'n issuing the mze 
insurance policies. .7"hus, CTIC and LT l!mtered t1ato a traditional agency relationship, which 

specijioolJy ll'mited the cm'ltrr:>l b)' tlie:p7'i1uJipal to th'Ose items specifically set out fn t1te txmtr·act. 

Na:.sp«().iftc autbortty was grant'tJ.dfor CTIC to ·control the. [f!J1ietal bustnes,'! cfLT,: i.ncludlng haw 

it or:mduoted i'f8 marlr:eting. 

• Entire Conclusion: Delete. As set forth in Findings onract above, the evidence does not 

support this Conclusion under either the applicable statutory creation of pdn.c.ipal~agent or 

under the inapplicable common law theory of principal~agent. Pmther, this Conclusion 

applies the theory of common law agency, a.1beit incorrectly as it ignores both ther correct 

Findings of Facts above and ignores the common law theory of apparent authority, h1stead of 

the proper statutory agency analyses. Further, this Conclusion would enable insurers to 

simply undue the affeot1 and public policy behind, the principal-agent relationship created 

twder the Insuranee Code. Replace with: Fer J*.CW 4.~.F.l60 ang ~8;12101.0,, Lfmj;( Title 

was SP.egiincally appQinted by Chicago. as an agent to E!Ot gn behalf of Cmoago m §OliCitihg 

Jor Qhigj;tgo~ s.t[~Ie insurance, among Qfuer rfACtil'!ties. 

26. the agency ttJla(ir:mshtp C1'eater1 is t'here/o1•e not r'uttiVl$1'Sal, '' but ts[or limited put:poses, 

as specified !n the contract. The terms of the contract are not fn dispute and the ccmtract speaks 

for itse{f The parties to the contract, LT and CTIC, have submitted tmdisputed evtdcmce tt>.show 

how they proceeded, in fact, under that contract. 

• Entire Conclusion: Delete. Conclusion applies the incorrect common law theory of 

agency instead of the correct stat11tory creation of agency in the immra:nce arena, applies 

h1co.ttect fmdings of fact and incorrectly assumes that1 evem under the oormnon law theory of 

agency, the priucipal and agent cau pl'ivately limit the prhlcipal's liability for acts of its 

agent Replace with: Uudxr a d~termination of t\v:l, existence o.f the pringipal ... age,@ 

re1e;tionshm under the J;Jn;mer statutor~ IDl!llYsis set fg~'t]l in, :t;he Insurance CodSi Cor tlle 

inapQlicable cotrunoth law amdysis of ag~noy including ap12ar~1lt ~J,J,tf}ority), a secret. private 
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contrAct between principal 1g1d £),gent C!!@Ot limit tl:J,e;{iabilitY. gf the :grioxitml ;(gr agts gf its 

agent. Pursu~:lLt!;Uhe. Finding of Fact above, Land Title co11dugtgd all 61Ctivities involving 

solicitation and effectuation of Cl1i.cago's titLe go!icis:s •. on behalf of QJ;ll,gagol and Chicago 

.chose to bsa umalvolved. str;ng1)! becmyse · Cl~.cago chose to be t'ntnl:'O:l:£ed in. its age11t's 

activities does 110~ ~x:ogera.te Chi.eagd frgm. liabUlty ,under. the Insttra:tlce Code (.or ynger the 

inapplicable co1nmgn law theory ofaget1cy). 

27. Of note, there is no evidem:;e that GTIC knew ofthe misbelu:evtm· by LT. That issu.e. is not 

in dispute, as the OJC has not brought forth any evidence that sltows thts to be a1t f:ssue in 

dispute. The undisputed facts are that CTIC had no partic~pation in, or infonnatton about, the 

mal'lceting or business dealings o.fLT which would have infonned ~t that LT was violating t7~e 

inducement law. C11C did not participate in the marketing 01' other buslru:?ss dealings of L'I', and 

had only lirntted rights to do s01 under the co1ttract. 

• Delete. It is irrel~vant whether or .not Chicago chose to exercise control over the 

solicitation activities conducted by Land Title on its behalf~ or whether Chicago. knew at>out 

Land Title1s solicitation activities on its behalf. See Co11clusions 24 and 26 above. This 

Conclusion involves a clearly incorrect interpretation ofRCW 48.17.160 and 48.17.0.10 and, 

indeed even of the inapplicable comrnon law agency including the theory of apparent 

authority .. Per Conclusion No, 26 above, Chicago cannot escape liability for the acts of its 

appointed agent iu soliciting for Chicago's insurance on behalf of Chicago simply because it 

chose to not become involved in overseeing these acts and chose to rentain wlin.formed of 

these nets. :Furth~1·) an a.ss.Ulllptioll. of a finding of fact -which fact i~ stated for the fit:-st .time 

in this. Concl\1aion 1'athe1· 'than j;itoperly in a :findhi.g. ·Of fact ,... that .Chicago was simply 

unaware of Land Title's violations ofthe 'illegal l:nd.u.omnent Regulation is not credible. 

28. lasum, the agency ;•elation.~htp· is def(Jated by the. fact that C'JJC did not have.the rtgJ~t to 

contYol the marketir~g actions 07' business procedures of L1~ and therqfore1 the OIC aamwt 

impute the illegal acts of LT to CTIC. 

• Entire conclusion: Delete. See Conclusi.on 24 and others above. Further, there is 

insufficient evidence to support this Conclusion .. Further, per Conclusion 24 and 26 and 

others above, this Conclusion involves an application of the wrong legal theory of prillcipal

agent relationship. Replace with: L.and Iitl~ i§ a duly a:.tlJJQ.imed insuranc}! ~gent Qf Chic<j.go·~ 

which ~;elatio)Jship :r}!as crl.'!ated py. tlu~ir Y21U!1,tgy acts .under RCW 48.17,160 ,and 4&. l7 .0 lQ, 
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with th!( sgecific statutory rig11t therein tcr solici~ fgr CJricagg tjtle jnsu:rance poJi.oies mfbehalf 

91 Chi.£!l.EQ,_]orJh~~m.Pns, the OIC nmJlgjd Chicago responsible for the acts of Land 

Title in vjolatillgjh§ ill!llial inducement statutes and regy!ation. 

29. CTIC is not obllgated by law to monito1• its UTC agent1s compli(mce witlt law: Thet•e is 

nothing in the. conwaat which obligates C11C to monitm• the behavior of.LT' at ri.rl!r:: of lu:rving 

LT'.s illegal actions imputed to CTJC Neithsr hilS thenJ been cmy showing in the law ofauch a 

reiJ"t{iiYJr?!I~J!.t, 

·• Conclusion: Delete. Findings above~ and oomllnd.ed he1~el ~'UTC",. 

r'underwritten title· cornpa11i' or other such designations .rnay be used within tb5 agency 

but make no difference under the Insttr!lnoe Code: '*UTCs" which are appointed i:mn:trance 

agents have the rights a1:id responsibilities - and th€1 ·principal-agent relationship with their 

appointing ins1Jrer - 'as if they were not infonnally designated as "UTCs" or other ter:rns. 

Also, tbe wording of the "Issuing Agency Agreem.ent" is hrelevant in applying the correct 

statutory analysis in detemlining the existence of a pritlcipa.l·ageut relationship. 

30. Whether CTIC could have reviewed LTs financial records under the contract is not the 

potn.t: the provision allowing such review was not interpreted by either of the parties .to the 

contract t() obligate CTIC to mcmltt;n· how LT spent z'ts· 1no1tirdS> or whether it violated the law .by 

;<Jpemtling too muc!tfor indut:Jement.~; · 

• Delete: Co11.clusion is a dramatic misinterpretation of the applicable statutes contained 

the li.1Stll'anoe Code, cited above, and of applicable case law. (.Fwfbert rutho1,1gh .h:tapplioablt;} 

as the cornmonlaw theory of agency does not apply to th~;~ situation herein, as above, it has 

been found that Chicago had significant right to control Land Title but chose not to do so.) 

31, The OIC floes not Jmve autho1·lty to impute bad acts of a title policy ~'issuing tlgcmt" to 

a title insul'er H'herrt no provision e.'tists for this in tluJ taw; The OJC attempts to show that its 

authority for this sp&cfjic aotton against CTIC is within the "broad authority" the Commiss£one1· 

has und{iJ~ the Code, The "broad aut.horlty1" whilf?; clearly ve1J! broad, natst still be exerci>Jed 

withirt the param~te.r ... ~ of the Insuram:;e C~;Jde or the OJC 's r-egulatioJ~.s. 

• Et:ttire Conclusion: Delete. As found above, this is a rnisstateme11t of the OIC's position, 

32. The cases cited by the OJC indicate that the cottrts give deferrmce to the OJC's 

inte1pretation of the Code when a provision of that Cod(i or an OIC regulation is at issue. Here, 

there is no provision of tlm Code or regulation which directly addresses the issz~e, and none 
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which dir~ctly gives the OIC autlto1'ity to hold a tit!& instm'lr liable for the illegal acts of UTC 

agents. 

• First se11tence: Adopt; 

• Secoud sentence:. Delete. Incorrect interpretMi(m of.iu$utance statt\tea and regulations. 

See Findings of Fact and Conclusions of Law above. 

33. There is no question that the Code and regulations amp{y authorize the OJC to take 

action against a title insurer directly for its own violations, or dtn~ctly against the title company 

for its violations. CTIC 7'eadi61 concedes this to be the law. Absent in the Insurance Code CMld 

regulations cited by O.lC is the authori~y for OJC to hold the insurer liable for the illegal apts of 

tmother company, with whom it contracted for limited pu1poses, specifically to unde1write title 

policies, The ubroadau.tho.rtty'' of the OlC stops short qfbe.lng quite that broad/ it mzt.Yt have an 

ttndetpinni,zg of laH1, 1 camwt fittd autho1·1J)1 for the O!C/s actit:Jrts: in tlie ''pe'humb1·a u of the 

Jn.surcmce Code, altllougl! tht'! is what the OJC seems to w:ge. 

I Entire Cmiclusion: Delete. This is a misstatement of the orc~s position. Fu:rthel', per 

Conclusions of Law above, this is an application ofthe wrong theory ofprincipa.I~agent la:w 

(common law) and entirely ignores the specific statutory authority as provided for h1 the 

Insurance Code and as argued by the OIC. 

34. 1 understand the OIC 's policy m·guments. While these are attractive from a p~tbllc poltcy 

standpoint and would bft expeditious, these argurmmt.s cannot legally pr~vail. 'The OJC, de-splte 

its b1·oad regulatory aui:hcrri'(JI, must have some ,'ftllt~t,fcmy ot' specific ~fl.gulatory autlwrttp to take 

aattr:m against ttn insur$1' under the Code, Advisory letter8 and' oth~r communications fr)lith the 

insur·er, some 20 years ago, ccmnot substitute for the necessary rdatut01';1' or sp~ctftc 1'6gttitttm'j} 

authority required for the OIC '3 current actions,. The 2006 Advisory Jetter, the 2006 OJC rap orr, 

and the 10 to 20 year old communications to the irt8Ur1!!1~ are not law. 

• Entire Conclusion: Delete. Per ConG!usion 34 above aud others1 th:is is a misstatement ·of 

the OIC's position. Further, per Conclusions above, this is an application of the wrong 

theory of law (common law theory) and entirely ignorl,'}s the specific statutory authority 

provided for in the Insurance Code and as argued by the OIC. 

3 5. Whethe1~ a.rr a policy matte~·. CTIC should have morll contt·ol over the acts of the UTC 's 

wtth wlu:m:1 if exmtraat;e, or sholild be obligated by la1r11 to U1Ulf3J•ta!(e tl more active role in 

monitori>·tg its agents for ao11'l]Jliance with the tnducl!mumt laws, is i~dt the is-sue, Such 
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resp011sibility or obligation on the p;•tncipalr:s not the statWJ ojtlte law. 

• Delete. As concluded above, this is an application of the wrong theory of law, entirely 

ig11ores the com1ct theory of law and also is an incorrect inteipretation of even tho incorrect 

tJJeory oflaw (the common law tbeory). 

36. Accordingly, no genuine issue of material fact e,;>,;fsts as to the relatim~,yhtp between G::l'lC 

ancl LT, and the actions of the parties wtthtn that relation.shlp, Bas eel on theflndtng.s: and leg(Jl 

tmalysis above, the illegal aCtiS of LT cannot l:!e tmp.uted to CT!C. 

• :Oeleter. As oonoh.lded !tbove_. this Conclusion is J:r~ts"ed ·upon tile wrong theory of' law and 

ignore;s the correct theory o.f law. Replace witl1: Based ugon the above Fingings of.Fact§ and 

Conclu§iQM of La»;, Cl}icago is not entit}l]}d tQ sum.rttm j\.td.gm.ent as a matter of law. Bas~d 
an tb.e a.bgve Findi11gs of Facts .and Qonclu.§iQJ),fl of Law1 C!J!cago_, as the appqi:ptingjnsurer 

pf Land Title, $ranting Land Title specific statu ton~ autbo;dty to, conduct solicitatigp, gf!'itle 

lnsu.JaJ1ce 12ursuant to RCW 48.17.16Q and 48.17.010. specifically, upder RCW 48 117.010 a~ 

an appQinted agl:ffit acting on behalf of Chigago, QIC .may impute the ru;ts Qf Lm;td J,'itle ip 

this area to Chicago .. Iherefbre, ths:l QIC may bglg CW,Qago liable for tll!:t act§ gf Lapg TH1e 

fQr Land l:itle,s alleged violations. gf ibe illegal J;nducement Regylations and sttJJUtes in its 

sglieitation, OJ;! behalf of. C.bi£ago, of Qb,icago' ~ title insw;a:nge: 

37. 8utnt1ffl1')! jt;Jdgment fs, gr<:mtt-d to CT1C on the iosue, of lmp:-eted Uaoiltzy for the rllegal cu::tN 

ofLTtn violating the t.nducement !!'tatute and 1·egulaticm. 

• Delete. Tirls is not a Conclusion of Law. However, this statement of decision is based 

upon Initial Findings of Facts which were based on insufficient evidence and also simply 

misinterpreted; failure to apply the conect statutory analysis of insurer-agent liabiUtyi 

mJsappl.ication oftl1e theory of common law agency and misapplication of facts to that theory 

even if it did apply. Replace with: Erased \lpon tbe p.bove Final Fipdings of Fact at;J,g Fblal 

Conclusions Qf Law, Chicago is not entitle£! tlS a Wflttet of law to suntmat)! judgment lletein. 

,QruQ§go's Motiqn for Sy;rornary Jtuli!!llmt Ql1 tba jgsue Of imputed liabilit:y fgr the alJegedly 

llJegal acts of Iwltld 1'itle 1n violating the IUegf!l fuQ,uce11.l-Wlt i.egl:\iations and. sta~s is 

genied. 
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ORDER 

IT IS HERE.BY ORDERED that the ALJ's Jnitial Order Granting Chicago Title 

Insurance Company's Motion for Summary Judgment is not adopted. Chicago Title I11surance 

Company's Motion for Summary Judgment is DENIED on the issue of whether it can be held 

responsible for the a.llegedly illegal acts of Land Title ofKitsap County, Inc., which it has legally 

appointed as its exclusive title insurance age.nt in the relevant counties since March 5, 1993. It is 

determined herein that the OlC can hold Chicago Title Insurance Company reepo11.Bible fo.r the 

illegal·acts of its leg!Uly .appointed insurance agent, Land Title, in violating WAC 2B4-SQ .. 800, 

the Illegaf IuducemenlR~gulati.on and statute .. The OIC 1ttay ta..lce action against Chicago fur the 

illegal o~Land Title in the )nanner it bas don~ in its Notice o.f'l'learjng and .Alnen,ded Notice 

of Bearing herein. This being the decision ofthe u:udersigned Review Judge, 

IT IS FURTJIER ORDERED that the hearing file ebould be transferred back to the 

Office of Administrative Hearings for commencement of Phase n of this proceeding as detailed 

above. 

THIS ORDER IS ENTERED at Tumwater~ Washington, this 24th. day of April, 2009, 

pursuant to Title 48 RCW and particularly RCW 48.17.010, 48.17.160, 48.17.010 and 48.17.160, 

Title 34 RCW and regulations applicable thereto .. 

PA~--=·--
Review Judge 

·---·------· Declannion ofMailing 
I declare under penalty of perjury under the laws oft11e State ofWasl:tington that on the date listed below, 
I mailed or caused de1ivery through normal officemailingcust~m and procedure, a true copy oftbis 
document, Final Findings ofFaots, Conclusions· of Lnw and Order on Chieago !Hie Jnsmance Compnny,s 
Moti~;m for Bummm:y :fudgment (Phase I otBearing)1. to aU interested part.ies attheir raspeetive addr!.'lsiles 
.1i$ted bnp~geone ofth1$ d.ooume.nt. 

DATED this~ day ofAprilj 2009. 

WEND . GALL WAY 
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