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I. IDENTITY OF PETITIONER

The petitioner is Albert Boogaard, Appellant.

II. UNDERLYING DECISION

Come now the appellants pursuant to RAP 13.4 (b) and petition the
court for reversal of the trial court’s summary judgment dismissing the
petitioners claims against defendant IMU,
the Court of Appeals unanimous decision affirming the trial court dated
December 5, 2011, and the majority decision of the
Court of Appeals on March 7, 2012 denying Appellant’s Motion for
Reconsideration after requesting briefing.

III. ISSUES PRESENTED FOR REVIEW

The negligence of Northland Services, Inc. (hereinafter NSI) is an
insured risk under the “insured contract” provisions of the Commercial
General Liability (CGL) policy purchased by ABCD Marine, a general
partnership (hereinafter ABCD) from International Marine Underwriters
(hereinafter IMU). Does the status of the policy holder entity as a general
partnership exclude the injured worker if he is also a partner?

Is there a question of substantial public interest implicated in this
claim because partners, who are small independent contractors personally

doing work on the premises, are left with no legal remedy if they are



required to enter into ubiquitous indemnity agreements with land owners

and are injured by negligence of an agent or employee of the land owner?
Is there a conflict between the decision of the Court of Appeals and

Washingtpn case authority and national authority holding that an injured

worker is a “third party” under “insured contract” provisions of CGL

policies?
Does the rationale of McDowell vs. Austin, 105 Wn.2d. 48, 710 P.

2d. 192 (1985), which allows for the indemnification of land owners for
their negligence by their contractors through the purchase of insurance
policies with indemnification “insured contract” provisions, apply to
contactor/partners, who cannot insure themselves against their own
injuries through the negligence of the landowner because of the
indemnification?
IV. STATEMENT OF THE CASE

The Court of Appeals found that Mr. Boogaard, by virtue of being
general partner of ABCD, was a “first party” to the indemnity contract
with NSI.  Further, as a general partner, Boogaard was also deemed to
be a “first party” to IMU’s policy “insured contract” provisions which
provided indemnity coverage to NSI caused by the negligence of NSI
employees to others. As a first party/partner to both the indemnity

agreement and insurance contract, Boogaard was excluded for indemnity



coverage which would have been otherwise available to NSI for claims of
third parties. (Decision pps. 9-10)
V. ARGUMENT

A. FACTS AND SUMMARY

On October 4, 2004 at approximately 7:30 a.m. after the early morning
meeting, Boogaard parked ABCD’s 20’ panel van next to the lunch
room/rest area preparing to go to the bathroom before starting work. As he
turned off the van preparing to exit the van, he was speared by a 20 ton
fork lift driven by long time NSI employee, Jeff Kronn. Boogaard
suffered severe injuries and incurred over $80,000 in uninsured medical
expenses. He was off work for approximately a year, and he suffered
permanent injuries. In this case IMU was obligated to indemnify NSI’s
employee negligence to any third party to NSI through an “access
agreement” signed by Boogaard a general partner on behalf of ABCD, the
named IMU insured on the IMU CGL policy. The Trial court and Court
of Appeals held that Boogaard was responsible for personally
indemnifying NSI against own injuries and he could not recover under
the IMU ABCD CGL policy. Boogaard, an innocent victim, was left with
$600,000 of court approved but uncompensated damages

The present case presents both a conflict between prior case law,

locally and nationally, and statutory law (RCW 4.25.115), RAP



13.4(b)(1), and has substantial public interest, RAP 13.4(b)(4), because of
its dire implications to all small independent contractor/ partnerships
whose partners personally do work or supervise work for land owners or
general contractors who require “indemnity agreements” as a condition
precedent for their proposed job called “access agreements.” Modern
insurance practice provides automatic coverage for these contractors
without notice to the carrier in their CGL policies for this common
contractual requirement known in the industry as an “insured contract.”
However, as in this case, where the partner/ contractor does the work
himself and suffers an injury due to the negligence of an agent or
employee of landowner/general contractor he has no legal remedy because
he was deemed to be a “first party” to the indemnity agreement by the
decision of the Court of Appeals.

The decision of the Trial Court and the Court of Appeals leave small
independent partner contractors, such as Albert Boogaard (hereinafter
Boogaard), without any remedy for any and all injuries they suffer due to
the negligence of others on their work sites. This is a catastrophic result.
The “Access Agreement” (Attached as Appendix A) which forms the basis
of the lower courts’ rulings was not the result of the arms length
bargaining between two large companies with the input of their attorneys

and advisors. Instead, the “Access Agreement” is a two page pre-printed



form foisted on Boogaard to sign before NSI allowed Boogaard to enter
their property and go to work welding one morning. The obvious intent
of the agreement is to require that NSI’s subcontractors provide indemnity
insurance in their CGL policy to NSI for any and all injuries caused by
NSI employees occurring on NSI property related to the sub-contractor’s
work. The insurance was intended to indemnify NSI against claims by
anyone injured, including anyone working by or through the
subcontractor. The indemnification provides as follows in part as follows:
This indemnification agreement includes all claims and suits
against NSI by any employee (present or former) of User, and
User waives all immunity and/or limitation on liability under
any workman’s compensation, disability benefit or other
employee or employment-related act of any jurisdiction.
(Exhibit A- paragraph 8)

In the present case, Boogaard, who was in ABCD’s panel van prior
to starting work on the premises of NSI on his way to do a welding job,
would have been protected by statute, RCW 4.25.115, from providing
indemnification to NSI for his own injuries as a condition for the work on
their premises. However, after the decision McDowell vs. Austin, 105
Wn. 2d. 48, 710 P2d. 192 (1985), which allowed contractual insurance
indemnification, this type of insurance indemnification requirement

became ubiquitous in the construction /transportation industry in standard

contract language.



To meet the needs of their customers, post McDowell, supra,
insurance companies began inserting “insured contract” language in their
CGL policies to provide standard and automatic indemnity for their
insured sub-contractor customers. The Court of Appeals has previously
found that this type of “insured contract” provided indemnification for
claims of injured workers of the subcontractor against the general
contractor/land owner for negligence. Truck Ins. Exchange v. BRE
Properties, Inc., Wash. App. 582, 595-596, 81 P.3d 929, 935 (2003).

The underlying decision of the Court of Appeals leaves the members
of small sub-contractor partnerships, who do work themselves or supervise
work of others, who are injured due to the negligence of agents or
employees of landowners or general contractors, without a remedy in
common law, statute, or insurance contract.

The rationale behind the decision, McDowell, supra, is thwarted in
this case due to the decision from the Court of Appeals because a partner-
contractor cannot buy insurance to cover his own general damages if he is
injured on the premises of a customer that he has promised to indemnify,
and thus he cannot cover that risk in his contract price.

B. “INSURED CONTRACT”

NSI, due to its status as a indemnitee of an “insured contract,” was

entitled to be covered under ABCD’s IMU policy for liability for the



injuries to Boogaard arising out of ABCD’s operations. NSI obtained a
judgment for $712,000 for their indemnity under the “Access Agreement”
and assigned that judgment to Boogaard. Included in the NSI judgment
was Boogaard's judgment for his injuries of $600,000, and NSI’s costs and
attorneys fees of $112,000. IMU was made a party to the lawsuit at the
reasonableness hearing which approved the settlement. IMU did not
appeal the finding of reasonableness or the summary judgments of Judge
Spector. Just because IMU repeatedly shouts its “first party” mantra that
Boogaard is making a first party claim does not make it true. The

indemnified/insured was NSI and all its affiliates.

The named insured under the IMU contract was ABCD, a general
partnership, and Boogaard was an “automatic insured” (Sedillo
Declaration, Appendix B). By granting Northland’s motion for summary
judgment, Judge Spector found that the intent of Northland under the
“Access Agreement” was to obtain indemnity from ABCD for injuries to
anyone, including Boogaard, caused by the negligence of NSI’s own
employees arising out of work performed at the ABCD work site. No
longer does IMU deny that the “Access Agreement” was an “insured
contract” under the policy and instead it only argues that Boogaard was

not a “third party” to the “insured contract.”



“Insured contracts” are standard in the construction industry
intending to provide automatic indemnity coverage for property owners on
the contractor’s job site. There is no limitation in the “Access Agreement”/
“insured contract” limiting the indemnification of NSI from liability to any
one group of injured parties. In fact, the “Access Agreement” is all
inclusive and provides specifically for indemnification for NSI against any
claim by anyone injured on the ABCD worksite, including ABCD
employees. (Appendix A)

Boogaard is a third party to NSI and by law NSI would be liable to
Boogaard for the negligence of NSI’s employees, and by contract ABCD
was required to provide indemnity to NSI for that liability. The insured
contract language of the Access Agreement covering injured employees is
standard. To exclude injured employees ignores the very meaning of
“insured contracts.”

There is no requirement in the IMU contract to notify IMU that
their insured has signed such an indemnity agreement. Coverage is
automatic. The relevant pages of the IMU contract are attached as
Appendix C. The policy provides coverage as follows in Section IX

Definitions 9 f.

“f: That part of any contract or agreement pertaining to
your business (including an indemnification of a
municipality) under which you assume the tort liability of



another to pay for a “bodily injury” or “property damage”
to a third person or organization. Tort liability means a
liability that would be imposed by law in the absence of
any contract or agreement.” (emphasis added).

If one looks at the indemnification provision in the IMU general
liability contract itself the answer is clear. The term You has a specific
meaning as the entity shown on the declaration. The term “ you” is
specifically defined in the IMU contract on Page 1 Second Paragraph as

the named insured, ABCD. (Appendix C.)

“Named insured” (You) is distinguished from “insured.” The word

“insured” means any person or organization qualifying as such under

WHO IS AN INSURED (SECTION IV).

SECTION IV, WHO IS AN INSURED provides as follows:
1. If you are designated in the declarations as:...
b. A partnership or joint venture, you are
insured. Your members your partners, and
their spouses are also insured, but only with

respect to the conduct of your business.
By definition in the policy itself the use of the term “you” is
limited to the entity listed on the declarations page and everyone else is an
“automatic insured” as described by Sedillo. There are differences

between the two, i.e., between a named insured and others to whom

coverage is provided.  For instance, the named insured has stringent



reporting requirements. The employees, executive officers, and directors
of the named insured are also insured. Certain exclusions apply only to
the named insured (property). The named insured must reimburse
deductibles. The named insured has to pay the premium. The named
insured receives refunds. The named insured may cancel the policy, and

the named insured receives all notices. (Appendix B).

As a practical matter the “insured contract” provision of this
general liability policy is for the very purpose of not forcing the injured to
have to go through the paperwork of adding every customer to its
insurance policy as an “additional insured” when the customer requires
such coverage under the construction contract for the work to be done.

(Sedillo Dec., App. B).

Owners such as NSI want to be insured for injuries to the
employees of the contractor/ABCD, who are the ones to be most likely to
be injured on the site, and against whom ABCD would have immunity
against their claims or comparative negligence by virtue of the L&I laws,
see, eg. Edgar v. City of Tacoma, 129 Wn.2d 621, 634, 919 P.2d 1236
(1996). Ostensibly the argument for this is that the contractor generally
has the most control over the work site and should bear the risk of

accidents occurring there. (Sedillo Dec., Appendix B (CP 414)).

10



As a practical matter owners of shipyards, terminals, mines,
garbage dumps, ski hills routinely provide visitors with agreements
containing releases/waivers/indemnities every time a visitor desires entry
to the premises through the controlled access to the owner’s property. It
would be impossible to do business if each one of those entities requesting
entry had to call their insurance carriers each day to add each of their
potential customers and/or suppliers for that day, in writing on their

general liability policy, for each stop they make during the day.

C. GENERAL PARTNERSHIP IS A LEGAL ENTITY

The Court of Appeals, in its opinion, erroneously conflated the
identity of ABCD, a general partnership, with the identity of Boogaard, a
general partner and the managing partner of ABCD.

There is an entire statute, i.e., RCW 25.05.005 et seq. (The Uniform
Partnership Act) that was overlooked by both the trial court and the Court
of Appeals. First and foremost, The Uniform Partnership Act clearly and
unequivocally states (at RCW 25.05.050): “Partnership as entity. (1) A
partnership is an entity distinct from its partners.”

In this case, the trial court and the Court of Appeals were presented
with an undisputed history of the relationship of all of the parties to the

case. There was no dispute but that ABCD was a general partnership

I1



founded in the year 2000 by Boogaard and Cecil (Wes) Dahl for the
exclusive purpose of doing welding business on Pier 115 in Seattle (CP
843 and CP 163-164). From the time they began through the date of the
injury in this case when a NSI employee speared Boogaard with a forklift,
ABCD scrupulously maintained all aspects of itself as a separate legal
entity. All billings for welding services were in the name of ABCD. All
payments made by NSI were paid to ABCD. Partnership tax returns were
properly done by ABCD. ABCD was properly registered with the State of
Washington. ABCD’s status as a proper legal entity was never challenged
in the trial court or in any of the briefing submitted to this Court of
Appeals.

In 2001 when the pier operators demanded a liability insurance
policy, ABCD purchased such a policy from IMU. The named insured
was ABCD, and it is labeled on the facing page as a partnership
(Appendix C). Nowhere in the policy does the name Boogaard appear.
The premiums were all paid by ABCD consistently from 2001 through the
date of the injury.

The document misconstrued by the Court of Appeals in its opinion
is the Access Agreement (CP 395-396, Appendix A). In the top left hand
corner of the Access Agreement, the “User” is identified under the caption

“Identification of User.” The first line in this identification box asks for

12



the name of the company. ABCD is so identified. Boogaard is labeled in
that box as the “contact person.” In the box at the upper right hand corner,
NSI asked for the identity of the corhpany personnel who were to be
allowed access to the pier; Boogaard and Wes Dahl were listed. It is clear
that the ‘User’ is a company and that Boogaard is properly listed as one of
two persons affiliated with the company who would be permitted access to
the NSI jobsite.

It is only at the bottom of the front page, in regard to the signature
lines that concerned the Court of Appeals. However, the signature is “by”
Albert Boogaard who was specifically labeled as “Its: Senior Partner.” It
makes no difference to a proper analysis if the partnership name is ABCD
or “Albert Boogaard/Wes Dahl” because it is signed by Boogaard as a
partner. How else could Mr. Dahl be bound by this document unless there
was a partnership for which Boogaard was authorized to sign?

The short summary is that no one disputes the fact that from the
year 2000 until the day before the Access Agreement was signed on
September 29, 2004 ABCD was a general partnership and therefore a
separate entity from its partners (as defined by law). Yet the Court of
Appeals seemed to think that suddenly, on September 29, 2004, ABCD
changed its form of doing business and that Albert Boogaard signed the

Access Agreement as an individual.

13



The Court is urged to consider the following proposition. Had
ABCD been a corporation, would its owner signing for the corporation be
identical to it? If ABCD had been a limited liability company, would the
court have still found an identity of interests? If ABCD had been an L1.C,
would the court still find Boogaard to be identified with it? Just because
ABCD at all times material to this case was a legal general partnership
does not and should not in law obscure this legal distinction between the
company and its two partners.

The reverse page of the Access Agreement is even more explicit.
It allocates liabilities of NSI (and all of its affiliated companies) and
contractually shifts the burden of any NSI torts to whom? To the ‘User.’
(Appendix A, paragraph 8).

RCW 25.05.050 mandates that a partnership entity is distinct from
its partners. Furthermore, in this case it is clear that the ABCD
partnership, and not Albert Boogaard individually, was the owner of the
IMU policy. RCW 25.05.060 provides that property acquired by the
partnership is partnership property and not property owned by partners.
The IMU insurance policy is partnership property and by statute Boogaard

was not a co-owner of the policy. RCW 25.05.200.

14



The signature line of the Access Agreement is signed by Boogaard
“as senior partner.” RCW 25.05.100(1), provides that a partner is the
agent of the partnership for doing its business and binds the partnership

In this case everyone—absolutely everyone—treated ABCD as a
separate legal entity from its individual partners. NSI certainly did.
Alliance Insurance, ABCD’s broker, did. Boogaard and Mr. Dahl
certainly did and were scrupulous in maintaining that separate business
entity. IMU also did, by issuing its insurance contract to ABCD as a
general partnership. The law also treats partners as separate and distinct
from their business entity, the general partnership. In this case, only the

courts have treated Boogaard as a first party and not as a distinct person

separate from the business entity.,

D. UNDERLYING JUDGMENT AGAINST BOOGAARD

The respondents argued in their response to petitioner’s motion for
reconsideration that the judgment in the lower court in the Northland case
was against Boogaard, and somehow this fact negates Boogaard’s status as
a separate entity. It is true that a partner is jointly and severally liable for
the obligations of a partnership. RCW 25.05.125.  However, under the
same statute Mr. Dahl, the other general partner, could have been sued by

Northland for indemnification for the injuries to Boogaard. Would the
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result in this case have been different in the underlying case if Mr. Dahl
was sued by Northland for indemnity, because he was not injured by NSI
and he did not personally sign the “Access Agreement?” Did the IMU
insurance contract protect Mr. Dahl from the claims by NSI against him
personally or upon his partnership liability for claims against ABCD?

Additionally, the Court of Appeals ignored the fact that ABCD
itself is liable to Boogaard for relief from the judgment against him for the
partnership liability to NSI for indemnification. RCW 25.05.170, Gildon
v. Simon Property Group Inc., 158 Wn. 2d. 483, 499, 145 P 2d 1196
(20006).

Had NSI sued the ABCD partnership directly instead of Boogaard
for breach of contract it would not have been able to collect assets of Mr.
Boogaard until it exhausted the assets of ABCD.  Further, the same
statute holds that a judgment against the partnership entity is not a

judgment against the partner. RCW 25.05.130

E. “INSURED CONTRACTS” WORKER IS THIRD PARTY

The legal treatment of “insured contracts” by the Court of
Appeals flies in the face of Washington precedent to provide

compensation to the innocent victims of someone else’s negligence.
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These CGL polices are common everywhere as are access
agreements constituting insured contracts.

This Court below made a grave mistake, exposing, literally,
thousands of owner/worker/supervisors of various businesses subject to
these insured contracts to suffering their own losses when the owner of the
property, who hires their company injures such a worker.

In order for independent companies to work on such properties,
independent companies must sign similar, if not identical, access
agreements. These indemnity contracts are so ubiquitous within the
industry that insurance contracts such as the one issued by IMU to ABCD
automatically provide customer indemnification without the need for any
notification after the effective date of the insurance policy. In the
insurance industry an employee of a subcontractor is never considered to
be excluded as a first party claimant when injured by the negligence of the
general contractor or any employee of the general contractor under these
“insured contracts.” (Appendix B, paragraphs 18, 19, 20)

The language of the IMU contract is such that tort liabilities
assumed by the named insured are excluded from coverage unless they are
an ‘insured contract.” Insured contracts are covered if the injury caused by
the indemnitee (NSI) are to a ‘third person.” The core of the language of

the IMU policy (Appendix C) is:



“...notwithstanding anything to the contrary contained in this
policy, it is hereby understood and agreed that this policy is subject
to the following exclusions and that this policy shall not apply to:

2. ‘Bodily injury’ or ‘property damages’ for which the
insured is obligated to pay damages by reason of the
assumption of liability in a contract or agreement. This
exclusion does not apply to liability for damages:
a. Assumed in a contract or agreement that is an
‘insured contract,” provided the ‘bodily injury’ or
‘property damage’ occurs subsequent to the execution of
the contract or agreement...” (CP 114) (emphasis added)
Insured contract is defined in relevant part as follows:
“9. ‘Insured contract’ means:
f. That part of any other contract or agreement pertaining to
your business ... under which you assume the tort liability of
another party to pay for ‘bodily injury’ or ‘property damage’ to

a third person or organization...” [Emphasis added.] (CP 136)
under

As a matter of public policy, this published decision of the Court
of Appeals leaves a whole and common class of workers unprotected from
the torts of others—persons who are principals of and workers for general
partnerships, as well as all independent contractors performing their own
labor or supervising their employees on a customer’s work site.

The Court of Appeals acknowledged by its approval of the Truck
Insurance v. Bre, 119 Wn App. 582 (2003), and Cowan Systems Inc v.

Harleyville Mutual Insurance, 457 F 3d. 368 (4™ Cir 2006) cases that

18



injured workers of subcontractors are third parties within the context of
insurance ‘insured contract’ coverages. The result should be no different
if the subcontractor named insured is a general partnership and the injured
worker is a partner, yet that is the bizarre effect of the holding of the Court
of Appeals. Is there any difference in risk to the insurance company to
provide the landowner indemnity for the broken arm of a partner welder
rather than an employee welder?

What the Court of Appeals did in its opinion was to say that a
general partnership worker is, by law, carved out from this protection.
Further, the effect of the opinion was to negate the law of partnerships.
This cannot be the case, especially when the issue cames to the Court of

Appeals by summary judgment and not after trial.

V1. CONCLUSION

Due to the decision of the Court of Appeals there will be tragic unintended
consequences. Every time a partner of a general partnership sub-contractor
(plumber, carpenter, electrician, mechanic, or welder) gets called out to do a job,
and as a condition to enter the owner’s premises to do his work, he is given a
preprinted form to sign on the spot confirming that he has insurance that will
cover the owner for all injuries on his job site, he will unknowingly be at risk for
his own injuries caused by the negligence of the owner’s employees. The risk to

the carrier to indemnify the owner is no different for injuries to the contractor’s
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employee as it is for the contractor himself. Further, the small independent
contractor will be subject to risk even if he is injured on the jobsite while
checking the progress of his workers on a job. Both the contractor and his
employee are third parties to the owner, but one has a remedy for his injuries and
one does not. Accidents happen to everyone, contractor and employee. This is an

absurd result for an everyday occurrence that ultimately the public will be paying

the bill for.
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fucllity(les) and/or premises ldantified above (he "Property”) shall be for the Iimited purposes Identified
. abova and shall be subjact to tha terms and conditions sat forh In this agreement. User has read the
raverse gldo of this agraement, and undaratands that i limits the llabilty of NSl and places certain
Habilties and rasponsivililies tpon User, Including vezponsibilities to (Rsure and b raspensible for af
parsons accessing the Property.

DATED thlsé 2 day of S*é’ }24‘\ .20Qf/

NORTHLAND SERVICES, INCG. USER

A Bty

By, ; ¢ 'Wﬁ..r" Ly
Mo ts: Seaipr For Frer
Badge, Number,; CD%’// (@ 7 Retumed: o Yeso No
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5. ntsrerenees M addilion o sbuying fulex end ragulatisaz, User agrons thal its persepnat and aquipmant Wil not interfere with apatalions balng
mngv?:ud by sthars. User oo ngrabx thal it paraonsel god oquipement wil naf be utilized eueh 23 to cronts 3 gofaly hazard for othors.

6. Securty NSTwilnol provide security far toaly, meiadols, persenng!, squipmant oF Xoms of Usar on the Propsiy, Uter shol ba soltly responzbl
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IN THE SUPERIOR COURT OF WASHINGTON
IN AND FOR THE COUNTY OF KING

INTERNATIONAL MARINE. UNDERWRITERS,
a division of One Beacon America Insurance -
Company, & Massachusetts insurance company,

Plaintiff,

V.
ABCD MARINE, LLC, 2 Washington LLC, ABCD
MARINE, a Washington partnership and A
BOOGAARD, anin
o Defendants,

v

ALLIANCE INSURANCE CORP. a/ld
ALLIANCE INSURANCE, INC.,

Cross-Claim Defendant.

e

Attached Is the sworn declaration of Robe

opposition to Intern

DECLARATION OF ROBERT A. SEDILLO - 1

LBERT
vidual domiciled in Washington,

ational Marine Underwriters’ motion for partial summ

FILED

09 NOV 30 PM 3:27

[HE HONORABLE SUSAN CRAIGHEAD
Hearing: IMU's MRS cladnipd for

Deocsl bEHOR@AIDANRI
With @ealudknpument

CASE NUMBER: 08-2-13632-9

NO. 08-2-13632-8 SEA

DECLARATION OF ROBERT A.
SEDILLO

it A, Sedillo dated November 27, 2009 in

ary judgment.

MARTIN D. FOX, P.S.
2033 SINTH AVENUE, SUITE 800
SEATTLE, WA 98121
PHONE: (206)728~0588
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COPY RECEIVED

Lot D DECLARATION OF ROBERT A. SEDILLO

DAVID J BALINT, PLLC
ATTORNEY AT LAW
[, Robert A. Sedillo, under penalty of perjury, hereby declare as follows:

1, [ am over the age of 18 and have personal knowledge of the facts

stated in this declaration. If called as a witness, | could and would competently

testify thereto.
2. [ am the owner and principal consultant of an independent risk

management consulting firm called Sedillo Risk Services, located in Redmond,
Washington. | have over 35 years experience in risk management consulting,
insurance brokerage, and underwriting. | have earned the following
designations: Associate in Risk Management (ARM); Chartered Property
Casualty Underwriter (CPCU); Associate in Underwriting (AU); and Certified
Insurance Counselor (CIC). [ hold a Bachelor of Arts from the University of
Arizona and am a faculty member of the American Managerﬁent Association and
past faculty member of Bellevue Community College, teaching risk management
and insurance courses. | have testified multiple times in the Superior Courts in
the State of Washington and in other jurisdictions as an expert regarding
insurance related issues. A copy of my curriculum vitae is attached hereto as
Exhibit “A." Documents provided to me by the attorneys for the Defendants
which | have reviewed in making this Declaration are attached as.Exhibit "B."

3. | have been asked by the attorneys for ABCD Marine, a
Washing‘conv partnership, to consult as an expert regarding underwriting issues
and specifically the meaning of the "insured contracts” clause at issue. My
testimony set forth in this declaration is based on my experience in risk

management consulting, insurance brokerage, and underwriting, which include

underwriting and drafting of insurance clauses, as well as my research
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concerning the customs and practices of the property/casualty insurance
industry. With over 35 years of industry experience and teaching, | have an
excellent understanding of what insurance companies mean when they write

such clauses and how they apply such clauses to the claims process.

4. On September 29, 2004, ABCD Marine entered into an Access

Agreement with Northland Services, In¢, which included a hold harmless and
indemnity clause in fayor of Northland Services, Inc. as well as insurance
requirements (including adding Northland Services, Inc. as an additional iﬁsured
on ABCD’s liability insurance policies) in order for ABCD Marine to perform work
on Northland's premises. The Access Agreement was signed by Mr. Albert

Boogaard on behalf of ABCD Marine.
5. Hold harmless and indemnity clauses are included in contracts,
such as the Access Agreement between Northland and ABCD, to transfer the
liability risk of one of the contracting parties (the indemnitee — Northland
Services, Inc.) to the other party (the indemnitor — ABCD Marine). Typically, the

financial consequences of potential legal liability to a third party are the risk being

transferred. Itis the customs and practices of the i’nsurance industry that the
contract does not absolve the liable party from its legal obligation to an injured
third party; it merely makes the indemnitor responsible for meeting the financial

obligation on the liable party's behalf. If the indemnitor does not have the

financial resources to meet the legal obligation, it remains the obligation of the

liable party.
8.
financial resources and thus will be unable to respond to its contractual

To reduce the possibility that an indemnitor will not have the

obligation, jt is common to require liability insurance to reinforce the legal
liabilities transferred in hold harmless agreements. One of the drawbacks to

relying sole!ylon the contractual liability coverage feature of these liability policies
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is that this coverage relies on the enforceability of the indemnity provision. Many
states have enacted anti-indemnity statutes that limit the enforceability of some
types of hold harmless provisions. This was not an issue for this parficular

Access Agreement between Northland and ABCD Marine, after the Summary

Judgment,

7.
the indemnitee be included as an additional insured on the indemnitor's liability

Enforceability issues are the reasons it is common to require that

insurance. Doing so means that the indemnitee has some protection to fall back
on in the event there Is a problem with the enforceability of the hold harmless
agreement. This, in effect, is what is known as the “belt and suspenders”
concept. Thus, if contractual liability insurance applies, there is no need to rely
on additional insured status. Conversely, if contractual liability coverage does
not apply for some reason, additional insured status ¢an be relied on for the

protection of the indemnitee.
Securing Direct Rights in the Policy — When another party is

8.
entitled to indemnification that may be covered by the named insured's
contractual liability insurance, some insurers refuse fo step in and indemnify th
other party. Instead, they prefer to wait until the underlying action is settled and
then reimburse the indemnitee orlohallenge the validity of the indemnification
clause. In the meantime, someone else, such as the indemnitee, must fund the .
defense costs and pay any settlements or judgments, Therefore, one of the most
impdrtant reasons for seeking additional insured status in addition to contractual
indemnification is to secuire direct rights in the indemnitor's insurance policy.

This will ailow the indemnitee to pursue its right to Coveragé directly with the

indemntor’s insurer rather than rely solely on the rights outlined in the

indemnification clause of the underling business contract.

S. It is very common and ordinary in the stream of commerce for
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organizations to demand and/or receive demands concerning insurance
requirements, such as additional insured status, hold harmless & indemnity,
waivers of subrogation, and certificates of insurance. In theory, the party that
has the most controf over the risk should be responsible for suffering the financial
loss should it fail to prevent losses from occurring. Of course, the relative
bargaining positions of the contracting parties also b!ay a key role in determining
the extent of any such transfers.

10. A brief word needs to he made regarding certificates of insurance
and how they're handled. Faced with increasing administrative burdens involving
certificates of insurance, it's very commonplace today for insurers to direct their
agents not to forward copies of "standard” insurance certificates. The insurers
indicate the agents are responsible for issuing and maintaining "standard”
certificates. What is considered a “standard” certificate may va:;y frorn carrier to
carrier, and therefore needs to he defined. However, as a rule, certificates do not
amend, extend, or alter the insurance policies they document. Therefore, if a

certificate of insurance reflects an individual or organization as an additional

insured, the policy must reflect this coverage either in the coverage form itself or

by an endorsement. If it became necessary to add an additional insured to the
policy and issue a certificate reflecting that addition, normally, the agent would
bind the coverage, instruct the underwriter {o issue the necessary endorsement
and then, a certificate would be issued. On or about September 17, 2001, the
agent, Alliance, requested and received from IMU, specific additional insured
wording to be used on the certificate of insurance. Alliance followed IMU's
instructions by using the following wording on the certificate of insurance:
“‘Certificate holder Is included as additional insured but only with respects to
named insured’s operations.” The certificate holders were Naknek Barge Lines,

LLC and Northland Holdings, Inc. It would be reasonable to expect, from that
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exchange between Alliance and IMU, knowing that Alliance would be issuing a
certificate of insurance reflecting Northland Holdings was an additional insured,
that IMU would have gone ahead and issued the additional insured endorsement
to the policy, naming Northland Holdings, Inc., but IMU never did, Had IMU done
this, it is more likely than not the IMU policy for the 4/3/2004 — 4/3/2005 policy
period would have contained an endorsement naming Northland Holdings, ‘lnc.
as an additional insured (Northland Holdings, Inc. evidently owned Northland

Services, a new entity that took over the operation of the plers). The reason why
this would be the likely outcome is that unless and/or until the insured (ABCD

Marine) requests the additional insured endorsement deleted, the endorsement

would continue to be attached to the current policy and carried forward for all

future policies.
11, On October 19, 2004 Boogaard was severely injured by a forklift

that was negligently operated by an emploYee of Northland Services. Boogaard
filed a claim against Northland Services, Inc., Northland Holdings, Inc. and the
forklift driver. Northland Services, Inc. responded that under the Access
Agreement ABCD was to indemnify and hold Northland Services, Inc. harmless,
as well as add Northland Services, Inc. as an additional insured under ABCD’s
liability insurance policy.

12, The insurance policy In effect for ABCD Marine at the time
Boogaard Was injured was a “Comprehensive Marine Liability and Ship Repairers
Legal Liability policy, issued by Internationai Marine Underwriters (IMU), a
division of One Beacon America Insurance Company, a Massachusetts
insurance company, for the policy period April 3, 2004 to April 3, 2005, This
policy did not have Northland Services, Inc. named as an additional insured

(refer to previous discussion under paragraph 10), but the policy did provide

contractual liability coverage for "insured contracts.”
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13, The term “insured contract” is a defined term in the Comprehensive

Marine policy issued by IMU. Under Section IX ~ Definitions, 9. "Insured
Céntract" means. (f.) That part of any other contract or agreement pertaining to
your business (includ'ing an indemnification of a municipality in connection with
work performed for a municipality) under which you assume the tort liability of
another party to pay for "bodily injury” or “property damage” to a third person or

organization. Tort liability means a liability that would be imposed by law

in the absence of any contract or agreement (emphasis added),

14, To fully understand this definition-of “insured contract” one must

also examine the meaning of several terms used within that definition. Page 1,
second parag\raph of the IMU policy states the words “you" and “your” refer
specifically to the Named Insured shown on the declarations page. Note that the

Named Insured on the declarations page is ABCD Matine. Therefore, throughout
the policy, any time the terms "you” or "your" are used, these terms are
synonymous and interchangeable with the Named Insured, ABCD Marine.

15, The third paragraph of Page 1 goes on to state the word "Insured”
means any person or organization qualifying as such under WHO IS AN

INSURED (SECTION IV): This paragraph (the 3™ paragraph on Page 1)
introduces the concept that in addition to the Named Insured, there may be other

individuals or entities that qualify as insureds (but not as Named Insureds)
because they are automatically included as insureds under SECTION IV - WHO

1S AN INSURED. Some of the main differences between Named Insured and

Insured status are:
The named insured (NI) has more stringent occurrence reporting

requirements;
The NI's employees, executive officers, and directors are insureds;

Certain exclusions apply only to the NI (e.g. property damage),
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The NI must reimburse the amount of any deductible paid by the

-3

insurer;
s The First NI is required to pay the premiunn;
o The First Nl receives any premium retum; |
o The First NI may cancel the policy;
The First NI receives cancellation notice,
16.  There are a total of 3 types of insureds under any liability policy
includiﬁg thé IMU Comprehensive Marine Liability policy, and so far, we've
discussed two of the three — named insured and automatic insured. The third
and final type of insured is the additional insured. Additional insureds are those
insureds that generally are not automatically included as insureds under the
liability policy of another but for whom the named insured desires or is required to
provide a certain degree of protection under its (the named insured's) liability
policy. An endorsement usually is used to effect additional insured status for
these parties. This additional insured endorsement may specifically name the
additional insured or it may provide blanket additional insured status to entities
with whom the named insured agrees in a contract to provide additional insured
status. Of course, it is also possible for a provision providing such blanket
additional insured status to be incorporated directly into a nonstandard or
manuscript liahility insurance form, eliminating the need for an endorsement.

17.  Going back to the definition of an “insured contract” found in the

IMU policy issued to ABCD Marine, and substituting the names of the parties in
the appropriate places, the definition would read as follows: (f.) That part of any
other contract or agreement pertaining to your (ABCD Marine's/named ‘
insured/indemnitor) business . . . .. under-which you (ABCD Marine /named

insured/indemnitor) assume the tort liability of another party (Northland

Holdings, Inc./findemnitee) to pay for “bodily injury” or “property damage” to a
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third person or organization (Mr. Albert Boogaard). Tort liability means a

liability that would be imposed by law in the absence of any contract or

agreement,

18.  Plaintiff, IMU, incorrectly argues that Mr. Boogaard is not a “third

person,” therefore the Access Agreement is not an “insured contract,” thus Mr,
Boogaard’s claim is not covered by the IMU policy. The plain, simple truth is that
Mr. Boogaard is a “third person,” making the Access Agreement an “insured
contract,” thus triggering the contractual liability coverage under the IMU policy.

In the March, 2007 edition of Malecki on Insurance (written by

19.
Donald S. Malecki, CPCU and Pet Ligeros, JD) there was a piece, entitled

“Contractual Liabllity — Tort Liability Assumed — Who is A Third Party?" The

question is whe can a third party be? The answer is, the one who has sustained

infury or damage at the hands of the indemnitee, and that means j{ can be almos!

anyone, even an employee of the indemnitor. Both Mr, Malecki and Mr. Ligeros

are recognized authorities regarding property and casualty coverage issues.

20.

Plaintiff, IMU mistakenly believes that because Mr. Boogaard
signed the Access Agreement, he is a first party insured and a first party to the
Access Agreement, and therefore, cannot be a third person (see IMU’s Motion

for Partial Summary Judgment), However, it appears Plaintiff may have

overlooked Section IV —Who Is An Insured in the IMU policy, which reads as

follows:
1. If you are designated in the Declarations as:

b. A partnership or joint venture, you are an insured. Your members,

your partners, and their spouses are also insureds, but only with
respect to the conduct of your business (emphasis added).

We've already covered the meaning of you and your in the policy, which refer to

the named insured, ABCD Marine. Therefore if ABCD Marine is the named
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insured and ABCD Marine is designated as a partnership in the Declarations,
ABCD (the entity) is an insured; the next sentence states your partners are also
insureds. The word alsg means in addition. Therefore, the partners, Mr.
Boogaard and Mr. Dah! (and their spouses) are Insureds in addition to and

separate from, ABCD Marine, the partnership entity (see SECTION VIII -

CONDITIONS PRECEDENT TO COVERAGE, 14, Separation of Insureds, of the.

IMU Comprehensive Marine Liability policy).
| 21, In conclusion, even though Mr. Boogaard signed the Access
Agreement on behalf of ABCD Marine, the indemnitor was ABCD Marine, the
partnership entity that was assuming the tort liability of the indemnitee, Northland
Services. Mr, Boogaard was the third party (to Northland Services) who
sustained injury at the hands of the indemnitee. Therefore, it is my opinion the
Access Agreement was an “insured contract” and contractual coverage was

triggered under the IMU Comprehensive Marine.Liabﬁity policy.

| DEGCLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE S8TATE OF

WASHINGTON THAT THE FOREGOING 15 TRUE AND CORRECT.

Exscuted this é} ZﬂL day of November, 2009 at Redmond, Washington,

A A L

Robert A. Sadillo
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INTERNATIONAL
MARINE &7 ¥3 5%
UNDERWRITERS

The Campany issuing this palicy is indicated below:
OneBeacon America Insurance Company

C5J1 80128

Previous Policy Namber

PRODUCER NUMBER . POLICY NUMBER
| 46-68305 | [ C5JH 80128 |
Named Insyred ABCD Marine Producer  Alllance Insurance, Inc.
Street 346 NW 89" Street Street P.0. Box 77086
City Seattle City Seattle
State WA State WA
Zip 98117 Zip 98177
Policy Period:  From: April 3, 2004 To: April 3, 2005

At12:01 AM, Standard Time at your Mailing Address shown above,

Named Insured Is A: [:] Corporation Partnership E::] Individual [:j Joint
. Ventire

Business Description: Welding and decl repair on barges and fishing vessels,
Locatlon of all premises you own, rent or occupy:
Northland Services Yard at B, Marginal Way, Seattle, WA

General Aggregate Limit (Other Than Products-Completed Operations)
Products-Completed Operations Aggregate Limit

Personal and Advertising Injury Limits

‘Each Oceurrence Limit

Fire Damage Limit (Any One Fire)

Medical Expense Limit (Any One Person)

Limits of Insurance:

Dednetible: $£10,000

Premium, Fees & Rate(s):Exposure Rating Basis: Gross Receipts

Hstimate Expostire For Period: £90,000
Adjusted at a Rate off 280 %
Estimated Annnal Premium; 32,500
Terrorism Premium: Not Coverdd
Advance or Deposit Premium: $2,500
Minimum Annual Prermium; $2,500
Arnual

Premium Shown is Payable:

SUBJECT TO CONDITIONS OF FFORMS AND ENDORSEMENTS ATTACHED HERETO:

Comprehensive Marine Liability Policy
Traveling Workmen Endorsement

Ship Repairer's Legal Liability Endorsement
Electronie Date Recopnition Endovsement

Organizatlon (Other

thin Carp, Partnership or
Jolut ¥entura)

$1,000,000
$ 300,000

3
S
S

3

300,000
300,000
50,000

5,000

THIS POLICY IS MADE AND ACCEPTED SUBJECT TO THE FOREGOING PROVISIONS AND STIPULATIONS AND THOSE
HEREINAFTER STATED, WHICH ARE HEREBY MADE A PART OF THIS POLICY TOGETHER WITH SUCH PROVISIONS,

STIPULATIONS AND AGREEMENTS AS MAY BE ADDED HERETO, AS PROVIDED IN THIS POLICY.

IN WITNESS WHEREQF, this Company has caused this policy to be executed below, but this Policy shall not be valid unless countersigned by a duly

autherized representarive of the Company.

. - =y
Dwrio K, rtf S e A
Dennis R, Smith Ray Bartette
Secretary Managing Director & CEQ

Countersigned by

this duate Vlay 7, 2004
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Authorized Representative



COMPREHENSIVE MARINE LIABILITY POLICY

Various provisions in this policy restrict or exclude coverge. Read the enfire policy
carefilly to detsrmine your rights and duties and what is and is not covered.

Throughout this policy the words “you” and “your” refer to the Named Insured shown in the
Declarations, and any othet person or organization qualifying as a Named Insured under this
policy. The words “we," “us,” and “our” refer to the company or companies providing this
ingurance,

The word “Ingured” means arnty person or organization qualifying ss such under WHO [S AN

INSURED (SECTION 1Y),

Other words and phrages that appear in quotation marks have special meaning, Refer to
DEFINTTIONS (SECTION IX).

The Section, Form or Clause titles or headings are for your reference only and have no
bearing on the interpretation of the Sections, Forms or Clauses. Be certain to read all
Sections, Formis and Clanses carefilly to determine their meaning,

SECTION I- COVERAGES
COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY

Insuring Agrécment,

1. We will pay those sums that the insured becomes legally obligated to pay as
compensatory damages becanse of “bodily injury” or “property damage” to which
this insurance applies, We will have the vight and duty to defend any “suit” secking
those damages, However, we will have no duty to defend the insured against any
“suit” seeking damages for “bodily injury” or “property damage” to which this
insurance does not apply, We may at our discretion investigate any *occurrence™
and settle any claim or “suit” that moay result, But:

The amount we will pay for damages is lmited as described in LIMITS OF

1,
INSURANCE (SECTION V}; and

Our right and duty to defend end when we have used up the applicable lmit of
insttrance in the payment of judgements or settlements under Coverage A or B
or medical expenses under Coverage C and/or Supplementary Payments under

Section 111 ,r"/

No other obligation or liability to pay swms or perform acts or services is covered
unless explicitly provided for under SUPPLEMENTARY PAYMENTS -

COVERAGES A AND B (SECTION ).
This insurance applies to *bodily injury” and “property dmmge“‘ only if:

The “bodily injury” or “property damage™ is caused by an “occurrence” that

a,
takes place in the “coverage territory™; and

b, The “bodily injury” or “property damage” occurs during the policy period.

INTERNATIONAL MARINE UNDERWRITERS/ONEBEACON INSURANCE
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b.  The-ekpenses are incurred and reported to us within Ot year of the date of
the accident; and

c.  The injured person submits to examination, at our expense, by physicians of
outr choice as ofien as we reasonably require.

2. We will make these payments regardless of fault. These payments will not
exceed the applicable limit of insurance. We will pay reasonable expenses for:
a.  First aid administered at the time of an accident;
b.  Necessary medical, surgical, x-ray and dental services, including prosthetic
devices; and
€. Necessary ambulance, hospital, professional nursing and funeral services,
SECTION I - EXCLUSIONS

A, EXCLUSIONS APPLICABLE TO SECTION 1, COVERAGES A AND B
ONLY:

Notwithstanding anything to the contrary contained in this policy, it is hereby
understood and agreed that this policy is subject to the following exclusions and that

this policy shall not apply to:

I,

4.

“Bodily injury” or “property damage" expected or intended from the standpoint
of the insured. This exclusion does not apply to “bodily injury” resulting from
the use of reasonable force to protect persons or property.

“Bodily injury” or “property damages” for which the insured is obligated to pay
damages by reason of the assumption of liability in a contract or agreement.
This exclusion does not apply to liability for damages:

a. Assumed in a contract or agreement that is an “insured contract,” provided
the “bodily injury” or “property damage” occurs subsequent to the
execution of the contract or agreement; or

b.  That the insured would have in the absence of the contract or agreement.

“Bodily injury” or “property damage” for which any insured may be held linble
by reason of:

a.  Causing or contributing to the intoxication of any person;

b, The furnishing of alcoholic bevemges to a person under the legal drinking
age or under the influence of alcohol; or

c.  Any statute, ordinance or regulation relating to the sale, gift, distribution or
use of aleoholic beverages,

This exclusion applies only if you are in the business, whether or not for profit,
of manufacturing, distributing, selling, serving or furnishing alcoholic beverages.

2, Any linbility of whatsoever natiwre of the insured, whether you may be
liable as an employer or in any other capacity whatsoever, to any of your
“employees”, including but not limited to any liability under any Workers'
Compensation Law, Unemployment Compensation Law, Disability

INTERNATIONAL MARINE UNDERWRITERS/ONEBEAGON INSURANCE
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Be t Law, United States Longshoremen's ¢  Harbor Workers'
Cotrpensation Act, Jones Act, Death on the High~Seas Act, General
Maritime Law, Federal Employers' Liability Act, or any similar laws or
liabilities, ant/or whether by reason of the relationship of master and
gervant or employer and smployee or not.

b, Any liability of whatsoever natue of the inswred to the spouse, child,
parent, brother, sister, relative, dependent or estate of any of your
“employees” arising ont of the “bodily injury® and/or “personal injury” to
said “employees”, whether you may be liable as an employer or in any
other capacity whatsoever,

¢.  Any lisbility of whatsotver nature of the insured to any other party arising
ont of ‘“bodily injury” and/or “personal injury”" to any of your
“employees”, including but not limited to any such liability for (i}
indermnity or contribution whether in tort, contract or otherwise and (ii) any
liability of such other parties assumed under contract or agreement.

d.  Any liability of any of your “employees™ with respect to “bodily injury”
and/or “personal injury” to another of your “employees” sustained in the
course of such employment.

¢.  Any liability of whatsoever nature which any of your directors, officers,
partners, principals, “employees” or stockholders may have to any of your

“employces”.

5. Liability arising out of any act or omisgion by you, or any other petson or entity
for whoss acts or omissions you are legally liable, in respect of your “Emplayee
Benefits” including but not limited to:

giving counsel to “employees” with respect to “Employee Benefits”;

interpreting the “Employee Benefits™;

handling and keeping of records in connection with “Employee Benefits”;

effecting enrolliment, terrsination or cancellation of “employees” under the

“Employee Benefits™;

any dishonest, fraudulent, criminal, or malicious act or omission;

failure of performance of contract by an insurer;

lack of compliance with the terms of any contract, declaration of trust, or

nstrument providing “Employee Benefits"™;

lack of compliance with any law conceming “Employee Benefits”;

i, failure to procure or maintain satisfactory and adequate insurances on
“Employee Benefits” assets or property;

j.  failure of stock or other securities or of any investments of whatever kind
to perform as represented;

k. advice given to an “employee” to participate or not to participate in Stock
Subscription or similar plans; and

1.  any liability arising out of the Employee Retirement Income Security Act

and any other similar federal, state or other statutes, rules or regulations,

poow

P owmorme

As used in this exclusion, the termn “Employee Benefits” includes, without
limitation, Group Life Insurance, Group Health Insurance, Profit-Sharing Plans,
Pension Plans, Employee Stock Subscription Plans, Workers' Compensation,
Unernployment Insurance, Social Security and Disability Benefits Insurance.

6. Any liability for any cost or expensc incurred or incidental to the raising,
removal or destruction of any wreckape or debris or obstruction, however
caused, whether or not it is your property, and whether or not such raiging,
removal or destruction is required by law, statute, contract or otherwise. This
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any jud{ nt theretn which accrues after entry of the jud  1ent and before we

tender ot w€posit in court (hat part of the judgement whicltfoes not exceed the
limmit of our liability therein;

Premiums on appeal bonds required in any such claim or “suit”, premiums on
bonds to release attachroents in any such claim or “suit” for an amount not in
excess of the applicable limit of liability of this policy, and the cost of bail bonds
required of the Insured because of accident or traffic law violation arising out of
the use of any vehicle to which this policy applies, not to exceed two hundred

fifty (3250) dollars per bail bond, but the Company shall have na obligation to

apply for or furnish any such bonds;
Expenses incurred by the insured for first aid to others at the time of an accident,
for *bodily imjury” to which this policy applies;

All reasanable expenses incurred by the insured t our request in assisting us in
the investigation or defense of the claim or “suit”, including actual loss of
garnings up to two hundred fifty ($250) doliars a dny because of time aff from

worlc,

SECYION IV - WHO IS AN INSURED

If you are designated in the Declarations as:

An individual, you and your spouse are insureds, but only with respect to

a.
the conduct of a business of which you are the sole owner.

A partnership or joint venture, you are an insured, Your members, your
partners, and theit spouses are also insureds, but only with regpect to the

conduet of your business,

An organization other than a partmership or joint venture, you are an
insured, Your “executive officers” and directors are insureds, but only

with respect to their duties a8 your officers or directors. Your stockholders
are algo insureds, but only with respect to their liability as stockholders.

A limited liability company, you are an insured. Your merbers are also
insureds, but only with respect to the conduct of yowr business. Your
munagers are insureds, but only with respect to their duties as your

MANAZErs.

Each of the following is also an insured:

Your “employees”, other than your “executive officers” (if you are an
organization other than a partwership, joint venture or Jimited liability
company) or your managers (if you are a limited liability company), but
only for acts within the scope of their employment by you or while
performing duties related to the conduct of your business. However, no

“employee” is an insured for:

a,

(1)  “Bodily injury” or “personal injury” to you, te your partners or
members (if you are a  partnership or joint venture), to your
members (if you are a limited liability company), or to a co-
“ermployee” while that co-"employee” is either in the course of his
or her employment or performing duties related to the conduct of

your business;

INTERNATIONAL MARINE UNDERWRITERS/ONEBEACON INSURANCE
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¢. All s of the Id if:
S’ word! ANV

(1 The injury or damage arises out of:

(8)  Goods or products made or sold by you in the territory
described in a. above: or

(b)  The activities of  person whose home is in the territory
described in a. sbove, but is awny for a short time on your
business; and

2} The insured's responsibility to pay damapes is determined in a

“suit” on the merits, in the territory described in a. above or in a

settlement we agree to,

6. “Employee” includes a “leased worker”, ‘Employes™ does not include a

“ternporary worker."

“Executive officer” means a person holding any of the officer positions created
by your charter, constitution, by-taws or any similar governing docurnent.

“Impaired property” means tangible property, other than “your product” or “your
work,"” that cannot be used or is less useful because:

It incorporates “your product” or “your work™ that is known or thought to

a
be defective, deficient, inadequate or dangerous; or

b, You have failed to fulfill the terms of & contract or agreement;

If such property can be restored to use by:

a,  The repair, replacernent, adjustment or removal of “your product” or “your

work;” or

b, Your fulfilling the terms of the contract or agreement,

9. “Insured contract” means:
& Alease of premises;

b. A sidetrack agreement;

Any easement or liceuse agreement, except in connection with construction
ot demolition operations on or within 50 feet of a railroad;

An obligation, as required by ordinance, to indemnify a mumicipality,
except in conriection with work for a rmmicipality;

6. Anclevator mainténance agreerment;

That paxt of any other contract ar agreement pertaining to your business
(inclueding an indemmification of a municipality in connection with work
performed for a municipality) under which you assume the tort liability of
another party to pay for “bodily injury’ or “property damage” to a third
person or organization. Tort lability means a liability that would be
imposed by law in the absence of any contract or agreement.

INTERNATIONAL MARINE UNDERWRITERS/ONEBEACON INSURANCE
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

INTERNATIONAL MARINE
UNDERWRITERS, a division of One Beacon
America Insurance Company, a

" Massachusetts Insurance Company,

No. 66102-7-|

DIVISION ONE

Respondent,
and

ALLIANCE INSURANCE CORP. a/k/a
ALLIANCE INSURANCE, INC.,

V.

ABCD MARINE, LLC, a Washington LLC;
ABCD MARINE, a Washington partnershlp
and ALBERT BOOGAARD, an individual
domiciled in Washington, '

Appellants,
FILED: December5, 2011

)
)
)
)
)
)
)
)
)
)
;
Third Party Defendant. )  PUBLISHED OPINION
)
)
)
)
)
)
)
)
)
)
)

)SPEARMAN,, J. — In this insurance coveragé case, we must decide whether
Albert Boogaard, an inj‘ured hamed ihsured who contractually assumed the liability of
the tortfeasor Northland Setrvices, Inc. (“NSI"), is covered by his own comprehensive
marine liability policy. Specifically, the question we must address is whether the policy’s
exclusion of coverage for liability assumed in a contract precludes coverage for

Boogaard or whether there is coverége under the policy’s exception for an “Insured
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Contract.” We conclude that because Boogaard is not a "third person” under the
“Insured Contract’ clause, the exclusion applies, and the trial court properly granted
summary judgment. Affirmed. |
FACTS

Two companies, Northland Services, Inc. ("NSI”) and Naknek Barge Lines, LLC
(“Naknek™) rétained ABCD Marine (through ABCD senior partner, Albert Boogaard) as
an independent contractor to provide welding services. Boogaard provided welding
services to NSI and Naknek at a marine terminal located on the Duwamish River
beginning in 2000. According to the parties, NSI and Naknek are related to a third
corporate entity, Northland Holdings, Inc., although the record is not clear as to the
exact relationship between the companies.

ABCD hired Alliance Insurance (“Alliance”) as an insurance broker. Alliance
submitted a policy application on behalf of ABCD to International Marine Underwri'ters
(IMU) insuraﬁce, and IMU issued a Comprehehsive'Marine Liability and Ship Repairers
Legal Liability policy in April 2000." Alliance told IMU that ABCD did not have any written
contracts with other parties and did not require any additional insureds on the policy.

In Augustl2001, Naknek sent ABCD a letter indicating that all of Naknek’s
contractors must provide commercial general liability insurance coverage of $1 million,
and that the certificate of insurance “must name and waive Naknek Barge Lines LLC
and Northland Holdings Incorporated.” According to Boogaard, he told Alliance about
this letter. IMU, however, contends it never received a request to add any additional

insured to the policy and as such, it simply renewed the policy without any significant
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changes over the following years: 2001, 2002, 2003, and 2004. The 2003-04 policy
included no additional insured endorsements for any entity.’

On September 29, 2004, ABCD (via its senior partner Boogaard) and NSI
entered into a written “Access Agreement” (Agreement). The Agreement required
ABCD to (1) defend and indemnify NSI for injuries to all persons arising out of ABCD's
operations and/or use of NSI's property, énd (2) obtain liability insurance that included

an additional insured endorsement naming NSI as an additional insured on the policy:

8. Personal Injuries. User [Boogaard/ABCD] shall be responsible for all
bodily and personal injuries to all persons arising out of or resulting from its
operations and/or use of the.Property; including bodily and personal
injuries to its own employees, except if caused by the sole intentional
negligence of NSI. User shall indemnify and hold harmless (including costs
and legal fees) NSI of and from all losses, damages, claims and suits for
bodily and personal injury, whether direct or indirect, arising out of or
relating to its operations or use of the Property, except such bodily and
personal injuries caused directly from the sole intentional negligence of
NSI. This indemnification agreement includes all claims and suits against
NSI by any employee (present or former) of User and User expressly
waives all immunity and/or limitation of liability under any workers’
compensation, disability benefits or other employee or employment-related -
act of jurisdiction.

10. Insurance. User shall obtain and maintain, at its own expense, public
liability insurance for personal injuries and property damage covering
User's operations under this.agreement, including a contractual liability
endorsement which specifically insurers User’s liabilities pursuant hereto.
Such insurance must have minimum limits per occurrences of $1,000,000
and shall be evidenced by an Insurance certificate provided to NSI prior to
commencement of operations. The insurance must specifically name NSI
as additional insured and must waive subrogation against NSI (and its
officers, directors, employees, agents, and subsidiary or affiliated
companies), with the waiver to include any claim relative to policy
deductible, and must be primary to any other insurance which may be
maintained by NSI. ... - A

! We note that the 2003-04 policy, which was the policy in effect when Boogaard was injured, is
the only policy ever submitted to the trial court and is thus the only policy in the record.

3
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It is undisputed that neither Alliance or IMU were ever informed of, or provided a copy
of, the Agreement.

Boogaard was seriously injured by a forklift driven by a NSI employee on October
19, 2004. Alliance advised IMU of the accident in November 2004. When Alliance
representative Tammy Héusinger spoke with the IMU claim manager Dave O’Laughilin
about the accident, she agreed that there was no coverage for Boogaard'’s injuries
under the IMU policy. In December 2004, for the first time, Ms. Hausinger asked IMU to
add “Northland Services” as an additional insured to the policy. IMU made this change
prospectively. The policy in effect at the time of Boogaard’s injury included the following
provisions:

SECTION | - COVERAGES

COVERAGE A.' BODILY INJURY AND PROPOERTY DAMAGE
LIABILITY | -

Insuring Agreement.

1. We will pay those sums that the insured becomes legally
obligated to pay as compensatory damages because of “bodily
injury” or “property damage” to which this insurance applies . . .

SECTION Il - EXCLUSIONS

A. EXCLUSIONS APPLICABLE TO SECTION 1, COVERAGES A AND
B ONLY: ’

Notwithstanding anything to the contrary contained in this policy,

it is hereby understood and agreed that this policy is subject to
the following exclusions and that this policy shall not apply to:

2. “Bodily injury” or “property damages” for which the insured is
obligated to pay damages by reason of the assumption of

4
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liability in a contract or agreement. This exclusion does not

apply to liability for damages:

a. Assumed in a contract or agreement that is an “insured
contract,” provided that the “bodily injury” or “property

damage” occurs subsequent to the execution of the
contract or agreement; . . .

SECTION IV - WHO IS AN INSURED

1. If you are designated in the Declarations as:

b. A partnership or joint venture, you are an insured. Your
members, your partners, and their spouses are also
ikl)nsqreds, but only with respect to the conduct of your

usiness.

SECTION IX — DEFINITIONS
9. “Insured Contract” means:

f. That part of any other contract or agreement pertaining to
your business (including an indemnification of a
municipality in connection with work performed for a
municipality) under which you assume the tort liability of
another to pay for “bodily injury” or “property damage” to a
third person or organization. . . .

The Declarations listed “ABCD Marine” as the named insured.

Boogaard sued NSI and Northland Holdings for his personal injuries. NSI and
Northland counterclaimed. fo.'r fndér;inity and for breach of the Agreement, which it
alleged required Boogaard to include NSI as an additional insured. Boogaard later
tendered defense of the counterclaims to IMU. IMU accepted the tender under a
reservation of rights. NSI moved for summary judgmént, and the triai court granted the
motion, finding Boogaard had as a mattéf of law breached the Agreement and was

oo SR N T A : Lo e .
required to indemnify NSI. IMU then denied coverage, but agreed to continue to pay for
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Boogaard’s defense for an appeal. Boogaard, however, did not appeal the summary
judgmeht ’ruling. Instead, Boogaard and NSI settled the case, stipulating to damages of
$712,022.01.

The trial court held a reasonableness hearing (after joining IMU as a party to the
hearing). The court approved the settlement agreement as reasonable, awarding
Boogaard a judgment of $600,000 against NSI (for his personal injury claim), and
awarding NSI a judgment of $712,022.01 against Boogaard (indemnification for
Boogaard's personal injury claim plus attorney fees and costs). MU claims in its brief
that ABCD and Boogaard demanded IMU pay that entire $712,022.01.

IMU brought a declaratory actior‘against ABCD:and Boogaard to detefmine
coverage. ABCD and Boogaard filed an amended answer, making counterclaims
against IMU for breach of insurance contract and for bad faith. They later amended the
answer to includé a “cross-claim” égainst Alliance for negligence.? The trial court
granted Alliance’s motion for sumfnary=judgment, dismissing the claims againstit. The
trial court also granted IMU’s motion for summary judgment on coverage, ruling that
ABCD and Boogaard were not entitled to coverage. The court thus dismissed their
breac;h of insurance contract counterclaim. The trial court did not dismiss the bad faith
counterclaim, but the parties stipulated to dismissal without prejudice, }and that claim is
not at issue here.

ABCD and Boogaard appealed both the order dismissing IMU and the order

dismissing Alliance. Before oral argument, howevef, ABCD, Boogaard and Alliance

2 Although denominatéd a “cross cléim;"below, ABCD'’s claim against Alliance is actually a third-
party action. . .

6‘,
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settled and jointly moved to dismiss that portion of the appeal. We granted the motion.
As such, the only remaining issues on appeal relate to the trial court’s dismissal of the
claims against IMU.

DISCUSSION

ABCD and Boogaard argue that the trial court erroneously concluded there was
no coverage under the IMU policy. For the reasons described herein, we disagree with
ABCD and Boogaard, and affirm the trial court.

ABCD and Boogaard contracted with NSI specifically to indemnify NSI for any
and all injuries caused by'NSI. On that issue, the Agreement is clear that ABCD and
Boogaard were “responsible for all bodily and personal injuries to all persons arising out
of or resulting from [their] operations and/or use of the Property, including bodily and
personal injuries to [their] own employees|.]’ Likewise, they were to “indemnify and hold
harmless (including costs and legal fees) NSI of and from all losses, damagés, claims
and suits for bodily and personal‘injury” and the indemnification agreement “includes all
claims and suits against NSI by any eimployee (present or former) of [ABCD/Boogaard.]”

Exclusion 2 of the IMU policy generally excludes from coverage such contractual
assumptions of liability. ABCD and Boogaard contend the Agreement, however, is an
“Insured Contract” under the IMU policy, which would bring ABCD’s contractual
assumption of NSI's liability outside of exclusion 2. An “insured contract” under the IMU .
policy means: |

That part of any other contract or agreement pertaining to your
business (including an indemnification of a municipality in connection
with work performed for a municipality) under which you assume the
tort liability of another to pay for “bodily injury” or “property damage”
to a third person or,orgqnigation, .
7

'
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ABCD and Boogaard claim that because they contracted in the Agreement to indemnify
NSI for any and all claims against NS, they have an Insured Contract, and exclusion 2
does not operate to bar coverage.

IMU does not disagrée that the Agreement is an Insured Contract. It contends
only that Boogaard is not coveréd by the exception because he is not a “third person” as
that term is used in the Insured Contract clause. Neither party cites to relevant caselaw
in support of their resbective positions as to the meaning of the term “third person” in

this context.® However, in Cowan Systems, Inc. v. Harleysville Mut. Ins. Co., 457 F.3d

368 (4th Cir. 2006) the court considered the term “third person” in an Insured Contract
clause identical in relevant part to the one at issue here. In that case, Cowan Systems
contracted with Linens N THings to provide transportation services. In the contract,
Cowan agreed to indemnify Linens N Th‘ih"g's against “all claims; actions, losses,
damages, expenses, judgments, and costs . . . resulting from or arising out of damage
or injury to persons . . . caused in whole or in part by [Cowan’s] performance or
nonperformance[.]" Cowan, 457 F.3d at 371. Harleysville Mutual Insurance insured

Cowan. |d.

¥ Nonie of the three cases cited by ABGD and Boogaard are helpful here. Golden Eagle Ins. Co.
v. Insurance Co. of the West, 99 Cal. App. 4th 837 (2002), was primarily about whether legal fees and
expenses could be included as “damages” under the policy; see Id. at 847, and nowhere in the case did
the court address the meaning of the phrase “third person” as used in the Insured Contract clause. We
note, however, that unlike the situation hére, the injured party was not an insured, an employee of an
insured, and was not connected to the contracting parties. Similarly, in John Deere Ins. Co. v. De Smet
Ins. Co. of South Dakota, 850 N.W.2d 801 (lowa 2002) the court did not address whether the injured
party was a “third person” but there also the injured party was not the insured, an employee of an insured,
or in any way connected to either of the contracting parties. See generally, John Deere, 650 N.W.2d at
602-03. Likewise, in Truck Ins. Exch. v. BRE Properties, Inc,, 119 Wn. App. 582, 81 P.3d 929 (2003), the
court did not address the meaning of the term “third person" but there the lnjured plaintiff was the
insured’s ermployee, not the insured hlmself ‘

8
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A Cowan employee (George Shaffer) slipped. and fell on ice when delivering a
trailer to Linens N Things. He sued Linens N Things, who in turn filed a third-party
complaint against Cowan, alleging Cowan had agreed to indemnify. Id. at 371. Cowan
tendered to Harleysville, but Harleysville denied coverage, refusing to defend or
indemnify. Cowan defended itself and obtained summary judgment in its favor. Cowan
then filed a declaratory judgment action against Harleysville. One of the issues was
whether the contract between Cowan and Linens N Things was an Insured Contract
that would bring Céwan’s agreement to indemnify outside of the general exclusion of
contractual assumptions of liability.

Harleysville did not dispute that the indemnification agreement was an Insured
Contract, but it claimed that Shaffer was not a “third person” with respect to Cowan
because he was an employee of Cowan." The Fourth Circuit rejected this argument,
holding the question of whether one'is a “third persbn” should be answered from the
frame of reference of the liable party:

Thus, Cowan, as the insured, assumed the tort liability of “another
party,” i.e. Linens N Things. In this case, Linens N Things’ liability
was based on a breach of its duty to. Shaffer, who, was a “third
person.” Shaffer was not its employee and so was a “third person”
with respect to it. Moreover, Shaffer was not a party to the Trucking
Transportation Agreement [between Cowan and Linens N Things]
and therefore was also a “third person” with respect to the
contractual indemnification in that agreement.

Id. at 373. Here, although Boogaard was not an employee of NSI, he nevertheless had
a first party relationship with it because both Boogaard and NSI were parties to the
Agreement. Moreover, as a general partner of the named insured on the policy at issue
here, Boogaard was also a first party as to IMU. Thus, unlike the injured party in

Cowan, Boogaard is not a “third person” to the Agreement or to the insurance policy.
. N 9
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Therefore, the Insured Contract exception does not apply to him and Exclusion 2 of the
IMU policy precludes coverage for Boogaard and ABCD’s contractual assumption of
NSI’s liability. The trial court did not err in granting summary judgment.

ABCD and Boogaard alsé argue the trial court should be.reversed because NSI
was an additional insured on the policy and had a right to be directly covered under the
policy. We reject this argument. First, in their briefing, ABCD and Boogaard repeatedly
conflate NSI with Northland Holdings and Naknek, implying that the employee who
caused Boogaard injuries (Jeff Cronn) was employed by Northland Holdings and/or
Naknek. But NSl is the only party as judgment debtor on the judgment entered in favor
of Boogaard. Moreover, Cronn Was not employed by Northland Holdings or Naknek.
He was an employee of NSI, and there was no dispute about this below.*

From the fauity premise that Cronn was employed by Northland Holdings and/or
Naknek, ABCD and Boogaard then'argue Northland Holdings -and/or Naknek were
additional insured based two certificates issued by Alliance for the 2001-02 and 2002-03
policies. As IMU points out, however, “the purpose of issuing a certific"ate of insurance
is to inform the recipient thereof that insurance has been obtained; the certificate itself,
however, is hot the equivalent of an insurance policy.” Postlewait Const., Inc. v. Great

American Ins. Companies, 106 Wn.2d 96, 100-01, 720 P.2d 805 (1986). Indeed, each

ceriificate indicates that it “is issued as a matter of information only and confers no

* ABCD and Boogaard also appear to claim that because they settled their claims with NSl and
Northiand Holdings, and because Judge Spector found the settlement was reasonable, IMU should
somehow be precluded from arguing only N8I, and not Northiand Holdings, was responsible as Cronn’'s
employer for Boogaard's injuries. But because they fail to support this argument with citation to any
authority, we decline to consider it. RAP 10.3(a)(6); Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d
801, 809, 828 P.2d 549 (1992).

10
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rights upon the cettificate holder. This certificate doés not amend, extend or alter the
coverage afforded by the policieé below.” Additionally, it is undisputed that Alliance was
ABCD and Boogaard’s agent, not IMU’s agent. ABCD and Boogaard’s claim that
Alliance was granted “permission” from IMU to add additional insured endorsements is
not supported by the citations to the record.

Moreover, ABCD and Boogaard never submitted in opposition to IMU’s summary
judgment motion any policies actually showing NSI, Northland Holdings, or Naknek
were additional insureds.® The only evidence in the record on this issue was the 2004
IMU policy showing the policy contained no additionél insured endorsements, the
testimony of the IMU claim handler that IMU was never asked to add additional
insureds, and the letter from Alliance to IMU indicating ABCD and Boogaard would not
be adding additional insureds. We reject ABCD and Boogaard’s argurﬁents on this
issue.

Boogaard and ABCD alst argue thé trial court-erred by failing to reform the
insurance policy to add NSI as an additional insured. We disaglree. “To support a
reformation of contract, there must be a showing of either fraud or mutual mistake.”

Rocky Mt. Fire & Cas. Co. v. Rose, 62 Wn.2d 896, 902, 385 P.2d 45 (1963). As is

described above, ABCD and Boogaard made no showing of fraud or mutual mistake.

® ABCD and Boogaard claim, “‘{W]e do have one of the policies, the facing page of which shows
that insurance was issued for all of the corporations, including Northland Holdings, Inc. and Northland
Services Inc., Naknek, Northland Terminal Service, Inc. and others.” The policy to which they refer,
however, has nothing to do with IMU’s policy‘issted to ABCD, but is instead a wholly different policy
issued to the Northiand Entities as named insureds by XL Specialty, a totally different insurance
company. ’ Ce o
11
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There is no evidence in the record showing IMU intended to cover NSI as an additional
insured.

Finally, even though the parties stipulated to the dismissal of the bad faith and
breach of insurance contract claims without prejudice, and even though ABCD did not
appeal that order, ABCD appears to argue in various portions of its brief on appeal that
IMU committed bad faith. The bad faith claims are not at issue here, however, and as
such, we decline to address those arguments.

Affirmed.

WE CONCUR:
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

INTERNATIONAL MARINE

UNDERWRITERS, a division of One Beacon
America [nsurance Company, a
Massachusetts Insurance Company,

No. 66102-7-I

Respondent,

)
)
)
)
)
)
). ORDER DENYING MQTION
v, ) FOR RECONSIDERATION
ABCD MARINE, LLC, a Washlngton LLC; - )
ABCD MARINE, a‘Washington partnership )

)
)
)
)
)
)

and ALBERT BOOGAARD, an |nd|v1dual
domiciled in Washlngton

Appellants,

Appellant, ABDC Marine, filed a motion for reconsideration of the published
opinion filed on Decsmber 5, 2011 in the above matter; an ahswer to the motion was

filed by respondent, International Marine Underwriters.

A majority of the panel of this court has determined that the motion should be

denied; Now therefore, it is hereby

ORDERED that appellant’'s motion for reconsideration is denied.

Dated thlsj_day ofmmo/t/ , 2012.
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