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I. IDENTITY OF PETITIONER 

The petitioner is Albert Boogaard, Appellant. 

II. UNDERLYING DECISION 

Come now the appellants pursuant to RAP 13.4 (b) and petition the 

court for reversal of the trial court's summary judgment dismissing the 

petitioners claims against defendant IMU, 

the Court of Appeals unanimous decision affirming the trial court dated 

December 5, 2011, and the majority decision of the 

Court of Appeals on March 7, 2012 denying Appellant's Motion for 

Reconsideration after requesting briefing. 

III. ISSUES PRESENTED FOR REVIEW 

The negligence of Northland Services, Inc. (hereinafter NSI) is an 

insured risk under the "insured contract" provisions of the Commercial 

General Liability (CGL) policy purchased by ABCD Marine, a general 

partnership (hereinafter ABCD) from International Marine Underwriters 

(hereinafter IMU). Does the status of the policy holder entity as a general 

partnership exclude the injured worker if he is also a partner? 

Is there a question of substantial public interest implicated in this 

claim because partners, who are small independent contractors personally 

doing work on the premises, are left with no legal remedy if they are 



required to enter into ubiquitous indemnity agreements with land owners 

and are injured by negligence of an agent or employee of the land owner? 

Is there a conflict between the decision of the Court of Appeals and 

Washington case authority and national authority holding that an injured 

worker is a "third party" under "insured contract" provisions of CGL 

policies? 
Does the rationale of McDowell vs. Austin, 105 Wn.2d. 48, 710 P. 

2d. 192 (1985), which allows for the indemnification of land owners for 

their negligence by their contractors through the purchase of insurance 

policies with indemnification "insured contract" provisions, apply to 

contactor/partners, who cannot insure themselves against their own 

injuries through the negligence of the landowner because of the 

indemnification? 

IV. STATEMENT OF THE CASE 

The Court of Appeals found that Mr. Boogaard, by virtue of being 

general partner of ABCD, was a "first party" to the indemnity contract 

with NSI. Further, as a general partner, Boogaard was also deemed to 

be a "first party" to IMU' s policy "insured contract" provisions which 

provided indemnity coverage to NSI caused by the negligence of NSI 

employees to others. As a first party/partner to both the indemnity 

agreement and insurance contract, Boogaard was excluded for indemnity 
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coverage which would have been otherwise available to NSI for claims of 

third parties. (Decision pps. 9-1 0) 

V. ARGUMENT 

A. FACTS AND SUMMARY 

On October 4, 2004 at approximately 7:30a.m. after the early morning 

meeting, Boogaard parked ABCD's 20' panel van next to the lunch 

room/rest area preparing to go to the bathroom before starting work. As he 

turned off the van preparing to exit the van, he was speared by a 20 ton 

fork lift driven by long time NSI employee, Jeff Kronn. Boogaard 

suffered severe injuries and incurred over $80,000 in uninsured medical 

expenses. He was off work for approximately a year, and he suffered 

permanent injuries. In this case IMU was obligated to indemnify NSI's 

employee negligence to any third party to NSI through an "access 

agreement" signed by Boogaard a general partner on behalf of ABCD, the 

named IMU insured on the IMU CGL policy. The Trial court and Court 

of Appeals held that Boogaard was responsible for personally 

indemnifying NSI against own injuries and he could not recover under 

the IMU ABCD CGL policy. Boogaard, an innocent victim, was left with 

$600,000 of court approved but uncompensated damages 

The present case presents both a conflict between prior case law, 

locally and nationally, and statutory law (RCW 4.25.115), RAP 
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13.4(b)(l), and has substantial public interest, RAP 13.4(b)(4), because of 

its dire implications to all small independent contractor/ partnerships 

whose partners personally do work or supervise work for land owners or 

general contractors who require "indemnity agreements" as a condition 

precedent for their proposed job called "access agreements." Modern 

insurance practice provides automatic coverage for these contractors 

without notice to the carrier in their CGL policies for this common 

contractual requirement known in the industry as an "insured contract." 

However, as in this case, where the partner/ contractor does the work 

himself and suffers an injury due to the negligence of an agent or 

employee of landowner/general contractor he has no legal remedy because 

he was deemed to be a "first party" to the indemnity agreement by the 

decision of the Court of Appeals. 

The decision of the Trial Court and the Court of Appeals leave small 

independent partner contractors, such as Albert Boogaard (hereinafter 

Boogaard), without any remedy for any and all injuries they suffer due to 

the negligence of others on their work sites. This is a catastrophic result. 

The "Access Agreement" (Attached as Appendix A) which forms the basis 

of the lower courts' rulings was not the result of the arms length 

bargaining between two large companies with the input of their attorneys 

and advisors. Instead, the "Access Agreement" is a two page pre-printed 

4 



form foisted on Boogaard to sign before NSI allowed Boogaard to enter 

their property and go to work welding one morning. The obvious intent 

of the agreement is to require that NSI' s subcontractors provide indemnity 

insurance in their CGL policy to NSI for any and all injuries caused by 

NSI employees occurring on NSI property related to the sub-contractor's 

work. The insurance was intended to indemnify NSI against claims by 

anyone injured, including anyone working by or through the 

subcontractor. The indemnification provides as follows in part as follows: 

This indemnification agreement includes all claims and suits 
against NSI by any employee (present or former) of User, and 
User waives all immunity and/or limitation on liability under 
any workman's compensation, disability benefit or other 
employee or employment-related act of any jurisdiction. 
(Exhibit A- paragraph 8) 

In the present case, Boogaard, who was in ABCD's panel van prior 

to starting work on the premises of NSI on his way to do a welding job, 

would have been protected by statute, RCW 4.25.115, from providing 

indemnification to NSI for his own injuries as a condition for the work on 

their premises. However, after the decision McDowell vs. Austin, 105 

Wn. 2d. 48, 710 P2d. 192 (1985), which allowed contractual insurance 

indemnification, this type of insurance indemnification requirement 

became ubiquitous in the construction /transportation industry in standard 

contract language. 
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To meet the needs of their customers, post McDowell, supra, 

insurance companies began inserting "insured contract" language in their 

CGL policies to provide standard and automatic indemnity for their 

insured sub-contractor customers. The Court of Appeals has previously 

found that this type of "insured contract" provided indemnification for 

claims of injured workers of the subcontractor against the general 

contractor/land owner for negligence. Truck Ins. Exchange v. ERE 

Properties, Inc., Wash. App. 582, 595-596, 81 P.3d 929, 935 (2003). 

The underlying decision of the Court of Appeals leaves the members 

of small sub-contractor partnerships, who do work themselves or supervise 

work of others, who are injured due to the negligence of agents or 

employees of landowners or general contractors, without a remedy in 

common law, statute, or insurance contract. 

The rationale behind the decision, McDowell, supra, is thwarted in 

this case due to the decision from the Court of Appeals because a partner­

contractor cannot buy insurance to cover his own general damages if he is 

injured on the premises of a customer that he has promised to indemnify, 

and thus he cannot cover that risk in his contract price. 

B. "INSURED CONTRACT" 

NSI, due to its status as a indemnitee of an "insured contract," was 

entitled to be covered under ABCD's IMU policy for liability for the 
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injuries to Boogaard arising out of ABCD's operations. NSI obtained a 

judgment for $712,000 for their indemnity under the "Access Agreement" 

and assigned that judgment to Boogaard. Included in the NSI judgment 

was Boogaard's judgment for his injuries of $600,000, and NSI' s costs and 

attorneys fees of $112,000. IMU was made a party to the lawsuit at the 

reasonableness hearing which approved the settlement. IMU did not 

appeal the finding of reasonableness or the summary judgments of Judge 

Spector. Just because IMU repeatedly shouts its "first party" mantra that 

Boogaard is making a first party claim does not make it true. The 

indemnified/insured was NSI and all its affiliates. 

The named insured under the IMU contract was ABCD, a general 

partnership, and Boogaard was an "automatic insured" (Sedillo 

Declaration, Appendix B). By granting Northland's motion for summary 

judgment, Judge Spector found that the intent of Northland under the 

"Access Agreement" was to obtain indemnity from ABCD for injuries to 

anyone, including Boogaard, caused by the negligence of NSI' s own 

employees arising out of work performed at the ABCD work site. No 

longer does IMU deny that the "Access Agreement" was an "insured 

contract" under the policy and instead it only argues that Boogaard was 

not a "third party" to the "insured contract." 
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"Insured contracts" are standard in the construction industry 

intending to provide automatic indemnity coverage for property owners on 

the contractor's job site. There is no limitation in the "Access Agreement"/ 

"insured contract" limiting the indemnification ofNSI from liability to any 

one group of injured parties. In fact, the "Access Agreement" is all 

inclusive and provides specifically for indemnification for NSI against any 

claim by anyone injured on the ABCD worksite, including ABCD 

employees. (Appendix A) 

Boogaard is a third party to NSI and by law NSI would be liable to 

Boogaard for the negligence of NSI' s employees, and by contract ABCD 

was required to provide indemnity to NSI for that liability. The insured 

contract language of the Access Agreement covering injured employees is 

standard. To exclude injured employees ignores the very meaning of 

"insured contracts." 

There is no requirement in the IMU contract to notify IMU that 

their insured has signed such an indemnity agreement. Coverage is 

automatic. The relevant pages of the IMU contract are attached as 

Appendix C. The policy provides coverage as follows in Section IX 

Definitions 9 f. 

"f: That part of any contract or agreement pertaining to 
your business (including an indemnification of a 
municipality) under which you assume the tort liability of 
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another to pay for a "bodily injury" or "property damage" 
to a third person or organization. Tort liability means a 
liability that would be imposed by law in the absence of 
any contract or agreement." (emphasis added). 

If one looks at the indemnification provision in the IMU general 

liability contract itself the answer is clear. The term You has a specific 

meaning as the entity shown on the declaration. The term "you" is 

specifically defined in the IMU contract on Page 1 Second Paragraph as 

the named insured, ABCD. (Appendix C.) 

"Named insured" (You) is distinguished from "insured." The word 

"insured" means any person or organization qualifying as such under 

WHO IS AN INSURED (SECTION IV). 

SECTION IV, WHO IS AN INSURED provides as follows: 

1. If you are designated in the declarations as: ... 

b. A partnership or joint venture, you are 

insured. Your members your partners, and 

their spouses are also insured, but only with 

respect to the conduct of your business. 

By definition in the policy itself the use of the term "you" IS 

limited to the entity listed on the declarations page and everyone else is an 

"automatic insured" as described by Sedillo. There are differences 

between the two, i.e., between a named insured and others to whom 

coverage is provided. For instance, the named insured has stringent 
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reporting requirements. The employees, executive officers, and directors 

of the named insured are also insured. Certain exclusions apply only to 

the named insured (property). The named insured must reimburse 

deductibles. The named insured has to pay the premium. The named 

insured receives refunds. The named insured may cancel the policy, and 

the named insured receives all notices. (Appendix B). 

As a practical matter the "insured contract" provision of this 

general liability policy is for the very purpose of not forcing the injured to 

have to go through the paperwork of adding every customer to its 

insurance policy as an "additional insured" when the customer requires 

such coverage under the construction contract for the work to be done. 

(Sedillo Dec., App. B). 

Owners such as NSI want to be insured for injuries to the 

employees of the contractor/ ABCD, who are the ones to be most likely to 

be injured on the site, and against whom ABCD would have immunity 

against their claims or comparative negligence by virtue of the L&l laws, 

see, eg. Edgar v. City of Tacoma, 129 Wn.2d 621, 634, 919 P.2d 1236 

(1996). Ostensibly the argument for this is that the contractor generally 

has the most control over the work site and should bear the risk of 

accidents occurring there. (Sedillo Dec., Appendix B (CP 414)). 
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As a practical matter owners of shipyards, terminals, mines, 

garbage dumps, ski hills routinely provide visitors with agreements 

containing releases/waivers/indemnities every time a visitor desires entry 

to the premises through the controlled access to the owner's property. It 

would be impossible to do business if each one of those entities requesting 

entry had to call their insurance carriers each day to add each of their 

potential customers and/or suppliers for that day, in writing on their 

general liability policy, for each stop they make during the day. 

C. GENERAL PARTNERSHIP IS A LEGAL ENTITY 

The Court of Appeals, in its opinion, erroneously conflated the 

identity of ABCD, a general partnership, with the identity of Boogaard, a 

general partner and the managing partner of ABCD. 

There is an entire statute, i.e., RCW 25.05.005 et seq. (The Uniform 

Partnership Act) that was overlooked by both the trial court and the Court 

of Appeals. First and foremost, The Uniform Partnership Act clearly and 

unequivocally states (at RCW 25.05.050): "Partnership as entity. (1) A 

partnership is an entity distinct from its partners." 

In this case, the trial court and the Court of Appeals were presented 

with an undisputed history of the relationship of all of the parties to the 

case. There was no dispute but that ABCD was a general partnership 
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founded in the year 2000 by Boogaard and Cecil (Wes) Dahl for the 

exclusive purpose of doing welding business on Pier 115 in Seattle (CP 

843 and CP 163-164). From the time they began through the date of the 

injury in this case when a NSI employee speared Boogaard with a forklift, 

ABCD scrupulously maintained all aspects of itself as a separate legal 

entity. All billings for welding services were in the name of ABCD. All 

payments made by NSI were paid to ABCD. Partnership tax returns were 

properly done by ABCD. ABCD was properly registered with the State of 

Washington. ABCD's status as a proper legal entity was never challenged 

in the trial court or in any of the briefing submitted to this Court of 

Appeals. 

In 2001 when the pier operators demanded a liability insurance 

policy, ABCD purchased such a policy from IMU. The named insured 

was ABCD, and it is labeled on the facing page as a partnership 

(Appendix C). Nowhere in the policy does the name Boogaard appear. 

The premiums were all paid by ABCD consistently from 2001 through the 

date ofthe injury. 

The document misconstrued by the Court of Appeals in its opinion 

is the Access Agreement (CP 395-396, Appendix A). In the top left hand 

corner of the Access Agreement, the "User" is identified under the caption 

"Identification of User." The first line in this identification box asks for 
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the name of the company. ABCD is so identified. Boogaard is labeled in 

that box as the "contact person." In the box at the upper right hand corner, 

NSI asked for the identity of the company personnel who were to be 

allowed access to the pier; Boogaard and Wes Dahl were listed. It is clear 

that the 'User' is a company and that Boogaard is properly listed as one of 

two persons affiliated with the company who would be permitted access to 

the NSI jobsite. 

It is only at the bottom of the front page, in regard to the signature 

lines that concerned the Court of Appeals. However, the signature is "by" 

Albert Boogaard who was specifically labeled as "Its: Senior Partner." It 

makes no difference to a proper analysis if the partnership name is ABCD 

or "Albert Boogaard/Wes Dahl" because it is signed by Boogaard as a 

partner. How else could Mr. Dahl be bound by this document unless there 

was a partnership for which Boogaard was authorized to sign? 

The short summary is that no one disputes the fact that from the 

year 2000 until the day before the Access Agreement was signed on 

September 29, 2004 ABCD was a general partnership and therefore a 

separate entity from its partners (as defined by law). Yet the Court of 

Appeals seemed to think that suddenly, on September 29, 2004, ABCD 

changed its form of doing business and that Albert Boogaard signed the 

Access Agreement as an individual. 
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The Court is urged to consider the following proposition. Had 

ABCD been a corporation, would its owner signing for the corporation be 

identical to it? If ABCD had been a limited liability company, would the 

court have still found an identity of interests? If ABCD had been an LLC, 

would the court still find Boogaard to be identified with it? Just because 

ABCD at all times material to this case was a legal general partnership 

does not and should not in law obscure this legal distinction between the 

company and its two partners. 

The reverse page of the Access Agreement is even more explicit. 

It allocates liabilities of NSI (and all of its affiliated companies) and 

contractually shifts the burden of any NSI torts to whom? To the 'User.' 

(Appendix A, paragraph 8). 

RCW 25.05.050 mandates that a partnership entity is distinct from 

its partners. Furthermore, in this case it is clear that the ABCD 

partnership, and not Albert Boogaard individually, was the owner of the 

IMU policy. RCW 25.05.060 provides that property acquired by the 

partnership is partnership property and not property owned by partners. 

The IMU insurance policy is partnership property and by statute Boogaard 

was not a co-owner of the policy. RCW 25.05.200. 
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The signature line of the Access Agreement is signed by Boogaard 

"as senior partner." RCW 25.05.100(1), provides that a partner is the 

agent of the partnership for doing its business and binds the partnership 

In this case everyone-absolutely everyone-treated ABCD as a 

separate legal entity from its individual partners. NSI certainly did. 

Alliance Insurance, ABCD's broker, did. Boogaard and Mr. Dahl 

certainly did and were scrupulous in maintaining that separate business 

entity. IMU also did, by issuing its insurance contract to ABCD as a 

general partnership. The law also treats partners as separate and distinct 

from their business entity, the general partnership. In this case, only the 

courts have treated Boogaard as a first party and not as a distinct person 

separate from the business entity. 

D. UNDERLYING JUDGMENT AGAINST BOOGAARD 

The respondents argued in their response to petitioner's motion for 

reconsideration that the judgment in the lower court in the Northland case 

was against Boogaard, and somehow this fact negates Boogaard's status as 

a separate entity. It is true that a partner is jointly and severally liable for 

the obligations of a partnership. RCW 25.05.125. However, under the 

same statute Mr. Dahl, the other general partner, could have been sued by 

Northland for indemnification for the injuries to Boogaard. Would the 
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result in this case have been different in the underlying case if Mr. Dahl 

was sued by Northland for indemnity, because he was not injured by NSI 

and he did not personally sign the "Access Agreement?" Did the IMU 

insurance contract protect Mr. Dahl from the claims by NSI against him 

personally or upon his partnership liability for claims against ABCD? 

Additionally, the Court of Appeals ignored the fact that ABCD 

itself is liable to Boogaard for relief from the judgment against him for the 

partnership liability to NSI for indemnification. RCW 25.05 .170, Gildon 

v. Simon Property Group Inc., 158 Wn. 2d. 483, 499, 145 P 2d 1196 

(2006). 

Had NSI sued the ABCD partnership directly instead of Boogaard 

for breach of contract it would not have been able to collect assets of Mr. 

Boogaard until it exhausted the assets of ABCD. Further, the same 

statute holds that a judgment against the partnership entity is not a 

judgment against the partner. RCW 25.05.130 

E. "INSURED CONTRACTS" WORKER IS THIRD PARTY 

The legal treatment of "insured contracts" by the Court of 

Appeals flies in the face of Washington precedent to provide 

compensation to the innocent victims of someone else's negligence. 
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These CGL polices are common everywhere as are access 

agreements constituting insured contracts. 

This Court below made a grave mistake, exposmg, literally, 

thousands of owner/worker/supervisors of various businesses subject to 

these insured contracts to suffering their own losses when the owner of the 

property, who hires their company injures such a worker. 

In order for independent companies to work on such properties, 

independent companies must sign similar, if not identical, access 

agreements. These indemnity contracts are so ubiquitous within the 

industry that insurance contracts such as the one issued by IMU to ABCD 

automatically provide customer indemnification without the need for any 

notification after the effective date of the insurance policy. In the 

insurance industry an employee of a subcontractor is never considered to 

be excluded as a first party claimant when injured by the negligence of the 

general contractor or any employee of the general contractor under these 

"insured contracts." (Appendix B, paragraphs 18, 19, 20) 

The language of the IMU contract is such that tort liabilities 

assumed by the named insured are excluded from coverage unless they are 

an 'insured contract.' Insured contracts are covered if the injury caused by 

the indemnitee (NSI) are to a 'third person.' The core of the language of 

the IMU policy (Appendix C) is: 
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" ... notwithstanding anything to the contrary contained in this 
policy, it is hereby understood and agreed that this policy is subject 
to the following exclusions and that this policy shall not apply to: 

2. 'Bodily injury' or 'property damages' for which the 
insured is obligated to pay damages by reason of the 
assumption of liability in a contract or agreement. This 
exclusion does not apply to liability for damages: 

a. Assumed in a contract or agreement that is an 
'insured contract,' provided the 'bodily injury' or 
'property damage' occurs subsequent to the execution of 
the contract or agreement ... " (CP 114) (emphasis added) 

Insured contract is defined in relevant part as follows: 

"9. 'Insured contract' means: 

f. That part of any other contract or agreement pertaining to 
your business . . . under which you assume the tort liability of 

another party to pay for 'bodily injury' or 'property damage' to 
a third person or organization ... " [Emphasis added.] (CP 136) 
under 

As a matter of public policy, this published decision of the Court 

of Appeals leaves a whole and common class of workers unprotected from 

the torts of others-persons who are principals of and workers for general 

partnerships, as well as all independent contractors performing their own 

labor or supervising their employees on a customer's work site. 

The Court of Appeals acknowledged by its approval of the Truck 

Insurance v. Bre, 119 Wn App. 582 (2003), and Cowan Systems Inc v. 

Harleyville Mutual Insurance, 457 F 3d. 368 (4th Cir 2006) cases that 
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injured workers of subcontractors are third parties within the context of 

insurance 'insured contract' coverages. The result should be no different 

if the subcontractor named insured is a general partnership and the injured 

worker is a partner, yet that is the bizarre effect of the holding of the Court 

of Appeals. Is there any difference in risk to the insurance company to 

provide the landowner indemnity for the broken arm of a partner welder 

rather than an employee welder? 

What the Court of Appeals did in its opinion was to say that a 

general partnership worker is, by law, carved out from this protection. 

Further, the effect of the opinion was to negate the law of partnerships. 

This cannot be the case, especially when the issue cames to the Court of 

Appeals by summary judgment and not after trial. 

VI. CONCLUSION 

Due to the decision of the Court of Appeals there will be tragic unintended 

consequences. Every time a partner of a general partnership sub-contractor 

(plumber, carpenter, electrician, mechanic, or welder) gets called out to do a job, 

and as a condition to enter the owner's premises to do his work, he is given a 

preprinted form to sign on the spot confirming that he has insurance that will 

cover the owner for all injuries on his job site, he will unknowingly be at risk for 

his own injuries caused by the negligence of the owner's employees. The risk to 

the carrier to indemnify the owner is no different for injuries to the contractor's 
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employee as it is for the contractor himself. Further, the small independent 

contractor will be subject to risk even if he is injured on the jobsite while 

checking the progress of his workers on a job. Both the contractor and his 

employee are third parties to the owner, but one has a remedy for his injuries and 

one does not. Accidents happen to everyone, contractor and employee. This is an 

absurd result for an everyday occurrence that ultimately the public will be paying 

the bill for. 
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P.O. BOX 24527 
SEATILE, WA 98124 
PHONE: (206) 763-3000 
FAX: (206} 767-5579 

ACCESS AGREEMENT 

----------------~-J------

PAGE: 86/£17 

Vessa!, Fscllity anL'l/or Pmmlno.s 
Tlmos and Datos of allowed a~ r:rom lotltl)''tr.tl'au, for"..nnrtl. ~l)ntiAy tltrcu.rgh r=nd~y ll:3o AM 

lll/0\igh 6:00 PJJ. A~;.!.! uther Um~ by m:!vanc:e 
Mrmlanlon nn!ll, 

AceeS$ charge nndlor othar ch:.\rgaa Norm 

PU~POSE OF ACCESS, Pf!RMrrfeO USE ANOfOR. .SPECIAL C01Jr.':ll1'!DNS 
Wertc ~latitlg l:o th~ ecmpleUon of tasks as denned by Northland Servfces Manne Malnterranc:a Man:ilger, 
Mnlntenance Supervisor or Port Engineer. 

User a·grees wlth Ncrlhlat'ld Services, rne. (NSl) that ~cc.sss to and use of lha vsssel{s), 
fuclllty{les) t!ndlor pmmi.Ges ldantllied ahovc (the "PropertY') shall be for tha limited purpose!! td11:ntlfiad 

. <t~bova and ~hall be subject to tha t.orm~ and condltlor~s set forth \n thls agmement. User has read the 
raverse slda of thts agreement. and· undsrntanda that lt rtmit:oo the lle.blllty ot NSI and places certain 
llablllti~9 and respollSiblfllies upon Vser, Including msponsibllltles f.tl INsure and be rnsponslbl~ ror -mtr 
persona accessing tl1e Prop~rty. 

DATED this~ 2 day of .5-ep±• ___ , zo.Q!/ 

NORTHLAND SERV1CES1 INC. 

By:----------

lts: -~----~~-­
Badge. Number: trl.i_aW>c.o.....r.Cf_ __ 

USER 

Returned: c Yes o. No 

____,......--------------------t1----
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1 ti_on-1;'~(;/V.SW f.\I!;JI~: Thll 13Ct:>!JI~ gtaN'::\. ~.::IW.iV~~ is IM ~~~ fl!nl(ed pl.lrpOR!J nt t()f'!l'! M , : ~ l<<tttn.~l ~~"' ,., '""""" "" ,..., 
V1me~ Faoilll.y ill)d/or PrembM (tho Prnr)(lrty) \ ... _.,,fn(}d :~bove. Us~r Ul10llr:l."'i\'b end ilcl\llOw\Mgn~ tllat marlnu an~ tl~""Y ~qu\'pr.~on\ uliliU!tloli and 
~rgo o~tilf10<1~. 'nod tho lnlwunl ctongof"J( 3$.'jQeln/M llwrcwlth, mny bll aecurrlng ooncurmnt!y With Usf.lt':; .nc:cM!, 

2. rn~: f'r!Or Ia bag toning operaVo~ each dtryl User $~1!11 wnduct ll ~~cmugh inspe>Uon (JIIhe Properly llhd ~:ens ad/~tllnl !ht:tiO for lhe 
pu~ or aalety lo pon;nrltlel and aqufDrnMID!ld tor~ul\.nlllllty {or IUJ prt'lp~(ld worl< ar\d nc\Jvlt!Q.r. (/'lerelrttrfter np~rllt•on~). ll U"l!l' b~tevos (here tlre 
probl~rt\!1 fl!t to G;tlcty or ~ollobfnt:y (111cM!t>f1 for 113 pe~:~onnnl ~md equ/p(J'llint or lor oihn<1'~ H mu~l no lily N~T prior lo ba!J/nnlng oj.ler~.l:oM. If. such 
C>otldltlol'l!'. ~rmal b~ chMged 11y mutu~l AOreemOM\ f!lJc;h tu to a:::vre s.,:rfc:ty nnd t::U!tabiHl:y o( UjX)tiltlona, then Unar M1~il (11"01TI~tly Wll!l.drjw •I~ !ool5, 
ma{r:rla.lu, £\tlllfpmMc llNd pltt6oMel Md .thin ns:treMHmt ;lull be dtJSmM volrm!arny tsrtl11n:tted. Silr>llnr!y, If problnmtt wlttl ~ufnly or llUitabn\ty dtwelop 
durln{} the WOrl<lnO day Vthlle O)laroi!Qns nr~ t)a/pg cOI\dLtded, U5r.t ~hlllllmnwd!afl:ly ~r;o opnri\tlon1, noUfy i.JSI Md atulmp!lo \11\71~ out tho · 
prObform<, 1111u; probl<>fn~ c.'~ MOt btt workt>d oul Unor chan wi!hdfRW ll.'ltooro. rnntorlal~, pe~or~~ol nod llqulptMn! t.~nd lhl~ 'lQtcema'n! ~~ill! b~ . 
daemed Vt>1Untarl!y (.ecrnlttnllld. II u,erboginQ ~~ operol!OIVI whe:lher wNM or wilnDut ~Ut:h d~hy 1Mf)Oc11on, or Ctlf\!lnue.s 10 t.ontluct apera~ons, 11\duding 
whll~< AW1li'tl or !!flfl)ty or $UI!llbWly ptt~\llenu, It sh~ll balrrevoC!lbfy ~lltned 1hullhn Ptopertywu acropHH! {lQ both :Hlla and ~ulfnblo lor u~e~s 
operation&. NSl rna!<Q~ n~ w:~rtanlla! whnb;caverwill'l renl)t'lctlo Uro Properly !Jrt;l}or Wl/h ~pact. to Uaer':; opttrarlon~ l}r lntendod ~~e tTlnroor. 

3 ~.-mv U~tar 1~ !lllowed nW4'!~ only to the Prnpatty Wantlfied and ottly rar the UmlllHI r.:cnpa ldontlf!atl on1no ratt:: or thb tiocumcn~ with 
u"uar't. ncceu: to bt: Flmlllld !o norm~l workln~ hOuro uri low ol.hll!WL'i\lld~nr.rned on tM lar:e haroof. All UWr'!l !<jltlhi, mat\Uinis, aquil)l'l'Klnl nnd perso.nrt~l 
mug! ba ratru~ved cj9ity fr-oli1 »to Propt.rty and nil nrn:11r. uutlzud by Vat! mu.lll ba deanud o( dobtl~- Arri QUrlt\age, ellrgo h;ntlllng oe~r ;md oltw 
matoriAI~ mlt~l!M to u .. e~ll opornllon$, or tJMaratM 1111 n t.tlMAqut?nca of lhC!lt! opamtlaM, mus/ ba rnmovud dolly. 

4. .full~ Usar ahal! bo rosporl.!:lbto torvMUtlnglh:l.t ltl: Mi!Jioyoes, :~oenl!lnnd Il!Jb~ntr.lclora ob(!y all ru[e!l nnd re!)wlatioM proml!to-aled ~y NSI or 
othoriW!th rl!lpae\ \0 th!\ Propcrt)', wllollH~rpo3t't:d or .advl3ed verbnlty, Fwlt~~ .or.d NllUlallCM handod out ~h!l/f bu dbetrnld pn~rnd. Uae.r lb. re.qulrod to 
ebwvQ any Jt*d llmlt requframcnt Jrnp~arllJy NSI cr ahy au!hortty h:wl.l\g )ut~Sdlc.i1on Wl1h I'MJl6c;! Ia lha r.>roper\y or nny ettU/prnoot thereon. 

5 rmarlr.~ trr :idciJUo;~ to obayl~ rule><. and rng11l8li~~. U.ser BJJI'I)$!1 thall~ pl:!r5o-nnnl and aqutpma nl Wllr hot I ntarlcru wnh Optlt;l!icM baing 
~n®etad IJ;; o/.Tlllr-5. tffier.also ttQNJ~J that Ita l;llrooltilef and tliJUiprnt:nt will l'ot bout1J!.tt?d eueh ~ 1o Cf';lat!) a salo!y ha:tatd for othors.. 

6. ~ ~Sf will no1 provldt ~ecurlty for tuol'!, ma\e.rlBlil, pcmoflnnll e~wlpmenl or IWns ofunr 011 t/,I!;·Prope~rtf. Un.er t>hnn bo ~e>lely le$?Ott:".s'bi¢ 
for ~aeurl!ywll:h l'li"Peet In ltll p.tJrAonnel.:~nd ptnpl\rty, nt'id l!: c;:~;.lri!nned fl'l wnlcll Cdralli!!y nil t11alnl1als. too!IJ, ll&WOI'Ulf IWms Gnd lttf\llpl'MI'I~ Md to 
remove tfio'~me o.v.!Jy. U~r :~~UITI<!S bU risk of I"'~ of, nnd Plif1':~ to· holt! HSl trtlm'IIM~ lrolfl. nU !otll, lnfury llntilot dami)Q~ ~ncludlllQ. wllhoul 
llmflrtUol"', thllrt. vaf\tl:l~ llflt:l n'\11-Uciou~ m!:u:tTta/} !o ft.\ cqulpmon~ 1'1\llterlats. too !!I ;~nd prcpnrty, lndlldlng lhoto o( fb t;j11ployeei. 

"1. Rm!W'!Y P~!'f.Ell'JS: Un:ar Jh31J bt ~pOM51lJla tor au pte~rty !lnrtyl11~ 1¢ til,& Prnpt.rly trt eoll1pmenl61 NS!Ilrttl nn 011\IJ~ caused by tk~r. llil !Cola, 
ITIIli~1 •trl)!pl'l'!Ol1! or p.nr.tonncl. while opamun~ Qn tha Propmt.y, thdlkllng all eon,l'.ltttletrltai cll\rt;:lflU resull:ll\9 tl\llrefron:l. Uoor .:lflii*!llhtlt 1t1 lile 
ev~;~nt ;my -'VcM proparty dnml:!~e I'JCJ:llrJ, lt!!h~lllrnrMdlntel)' topalr or ~!.oro ~no d<lltMgttd ptaporty !Jl lt:i IJ~tl(lQ condl!lcn With no radV>:tlon trJr 
t'lapreeii!Uon. lf U$:e! rnOa to c:lo llO, NSf mny pto~~tl ttl dQ 60, ln wtlld! evt:nl UMtr ahttll pay or fl'llmbur::o NSI fcrr lb nci11al C0$1.3 Pltl:lllll addltJon!ll 
/illeen ptlr~nt 115%} mwkup lor IIJIJ\dlln~ orn:l ovarhr;ud l.ll'ld lntol'IU\111! ona pnrcllt1l It%) por rnontb to 6tti'UO M !'Jll eh1ttget1 l111til fully p~ld. NSI !:lhllll 
1.1~;~ rt'lnpo!\,ll:llo only lor propetiy ttamao~ to~t~Red !:ty II$ Hllle ltlltlmlona! nrt(Jflgent:J;J, ttnd thM shaN ba r&!lponnlble only for rJire~ phyal~ dQttmga tiM 

. l'lot lor :~...ny Ciln~tl"!Uillltlal O( ln~nolh!a darnll!)o~ o! MrJ kind or ITAWre wl1llh!OOV~r. U9i}f sh~llltldamrllty nnd hoW haiT'I'\11\lHI (/nC.IIJc!ll'lrt ¢OUW ~11'rl le1)a.l 
fuM} NSI or Md from af/!oiJIJG;, dn~ tlalnu 1211tf :tUft~ o( pmparty d!lrnfl!}n. whll!her t11rec\ Of 11\dlrec!. lHl:tiMfl t:ttJl or (lr rola!lng 13 UIJaJ'l) u~ll!:miM 
ar aetros::: helaunr;!Qr, m::cep\ !IUt:ll clal'r1AII~ ml1JIUn11 ~l"ly and Olmcl!y frol'l'l NSPr> tolll Jnt.e:ntlonnt m~gllgenca, 

B. fAr,;OO!JI !nl\trlM! V::e-r 'lhaO Ml t'Clponl1lblEffor !lllllOdtly Pntl p~r:umlll irljuriM Jc <til parooltr; ;nlaitii'J oot of or reatii!Jng ffl;m r1.1 <~PetalletDl: arwor uso 
of t/1~ Protw'ly, mel!:tdl"9 bod! I}! atttl pu~"Aon:lllnJu~ la'IN! own nmp!ayne:~, (l)(~ptll t:~U!or:l by !ho Ml& In len II Mol n.\tQIIQ'et'!DI'l or N.':il, U!Ulf ohnU 
11\domi!Jfy tUtd M)ll h;mnfas:8 (lnCitJdlna co~t9 and !egat fct:l3) N$1 or atrrS from nit /Oirnf'tl1, d~magel$, r;lolf'l'ltl ;'ll'lcl jUilsfM bl)1lliy ntlti perr;orrt~llnJury, 
wMtl'lOr tllrea or jlld\reet. arl~lnn t'JUI ol orretaUng to ftllo~etatfr:m~ or uetJ oflha Pmp.,rty, ttXt:t!pl ~\11:11 bodily nod ~on:on;~llnjutll'l!l C:W!!Eitl illroctly rrcm 
tit~ !lOle lt!Etlr;.tlon!lf rmg/fqont:ti of NSt. Thl!!lnd(l/'\'1nllitallon nnroM1enllndudM .)n cl:a!rrm nnd !lUlL'\ Mnlrtol NSI by any 0mproyee (Pnl.:::t.nl or !oom0r) of 
Usnr, ~nd Uaor tlll))l'l!'!l~lf W~:J ntltrnmu"tcy Mtl!!lr llmll.:lll~tn on anbility IJC'Idc:r nny werle6l'll" compeM\"JUMt, d\scb!~(y hf'lnOJ'ft or othat l:l!l'tpleyct!i o7 
fi'lT!Jlloymenl-1l!l'alt)d ad of any }uli5dJr::1lon, 

9. ~: Uw.r:UJ<~n noury NS! or IW&'Y l/\.9t.anC\l of botllly nr ~llflnlmjury nrttl prapclt)' tlomnga reli1U11a Iii any m&hlon to It!! op9raUo~3 
et>11dUC!3d t111 lllo f)(l)perty, l.J3t:r ahnll aiM tll'l'lmptly pnwltfe NS/wkh wrl!ten a¢cldllnl r,porb or olll>odlly orper:torw/lnjurle.3' l!nd prop!ltty darrwge~, 
.:wl wiJI t:cJCJpnrat~ ruUy w~h IJSilH any lnvn.'!Hglltloll, ln~lng o>lloW!IlfJ !Jl~pactlon or ptopt:Jiy Md !lc;Ctll.U to )Jcrt!lt)l)ntl'l. 

\O.lns!tl:ru!g! Ua-er !Jh\l.ll obtl111! ant! n111lnt.aln, llt lb1 oWrllr.tJll!!lle. pubUc ll~blllly irrDVItlMC<') ror tHll':lOtltl! trtjurlet nnd" !'JI"llpllfiY damllj'Jo ccve(!oiJ Ullllr'~ 
l'lJ:!orath:trm ul'ldar thb e!JrooJ'!\IInl Jndu!llng a conrrttctlla! tJ11blllty l!nd(lrj.O!NJMl wh/cl! &podll~lo/ lni?UrmJ Umor'b l!:lbiJitis!l FIArfiUt!nt hernlo. Suel) 
frnlur.:~nm1Tnl2!11av& rrrinflllwn ur'fllttt tw ot::cu(f;?no, M t t,ooo,cco :md /J.Ilaill.m ~ by o frt1.1JJtanm: ~tiffirtalc pi1)Vidatl w NSI pnor to 
\':Cf7\ITW.~m~nt of fllll!l'lltlorut. The lnliuf.)nee mus.l sr:mclncally name NSlllll trC!d!UMillln5Ul'¢11 omf rnusl wefvll eutmsgatJon Malr•tl NSI (and Its .. 
offlet:n. ~ll'l. 81r'I!Jio)1lo&, l!l8f!l!, ltnd ~ubtfdllli'J or amllotl!d Cl:ln'lpanle:!), \1/lilt the \<lll/V!lr tt:t ltt.c!tldo nny d;!lro rullJtfV'(ll(J polk:y ®duc\ib\o, Olnd 
mum ~Ito !le prlmnl'f l!! ony Olll~t ltwurn~wltlell m!IY btllrtaf11f:l)(nod by 1~1. f'urttw, !h-1 !rrltltmn~ ntraU bal.ll1doro«J :su(;l) lltnlll rmty not 1:16 
Cilrtt::i!!etl or ;l\ni!J16'i ITlJlfetl~lly ~I on thirty (30) d:ry:. ncr\blttJ NSL U~ ~all a\fu r.>roGJJI'l! nticl I'!Wtlwln l'lt lUI awn ~oN;tl stata Md fltrWal a• 
npr.nt::::~biQ, a !and urn W(IOOJrt.' ctJmpanrmtionllabllily ili:lvrentli covenng nil its Jllnploya~, s ub~ntractOI!I and ~Ml$ ool "(It(/! ~~r Urrer Mr Its~ " 
t.ompen3htl011 h\ourer ~hatllulva ~flY troll! olnr;:!l0/1 119llimt NSI ror au!lm~Hol'l or rolmburtmtnen\ ot ;~.ny pt~yniol\lll r:mdo pumuunl to thai poficy 
(lne:tuc;llttg p~ytnllfllll' W!tllln any PoliPy dooudfbfn). 

11. !2;!ens(9n <>r§~e!llll: Al1 exx:eptJoM, e:>:£tmp1lons, dtrfeM!M, lmmunWas, JlmllaUom ol flabillty, privllegtM nruJ condi!lons in'ovlded by Ws ;rg~altlQill' 
or artJI' 31:!p~cnlrJe $II1Mll, fn9ula!/en orfrm ror tha batlllflt of NSI s~U b& outomo!IC<llly txlende:tl tp 1111<1 rot !he bonofit and \(1 o.ll bt.!$11\i;ar; ert!IIJBI'l Plltellt 
n~ :~rurmldlal)' t~ .,rliflnllld wlfn or undt:~rOw mnnagament DrNSJ, lncllll'll/lg their rupeaJve msrnbar.l, t!lroetom. ome.em. trmPioyee.!!llr!d ll~nn~. 

12, ~ ihln tl$'1lertltt!l1.1hoU ~e connlnn!cl and lnlfl"tpM~d Pl.ll'tiUnnt lo tha IRW$ bf thn.S!IlUI ofW~tahhloton, ThEI pt>~s ll(l~a lh~twlth 
mspl#~ lo any rw~~tiort ~~~tblg out or !1!11: l10rllllmant or PllrfeJ7Tl;tiiC-e I.Jndar !t. rhtt lcdf;ln;:l and/or aw!o O'.VJtt:llac:ttod 111 $J~mtle, Wnah!:rt!J/Of) $han hi!V'II 
el«::~""' ·sn1f"...otinl M~ ::ubj'&et rn~IIM lur111dletlon_ '!1ie prevafflng psrty In D!l)l Dutt or pl1le¢0dlng ~hAll btl' 11nUUIID to rer::l)v~r rtalegol Jaet and eo~ b. 

13
1
• ~ Th!a e(JI\SI4uiM the COIT1$lltiiB ~SJtee>rront hn~n the pnrtlaa wllll ~ect to rMIY.Jtll ~ddmllt~ Mrelrt, fll'td 'l~Par.tedes nl'ry 

pt otwr.,. ... " ar waJ '1\grt;lllh'lenb. Thl:l o~Merfl!ll1l (l'!i!Y Ohly be mrx!tlled by" wliUno OIQnt:r! by bot!t llort!e9• 
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FILED 
09 NOV 30 PM 3:27 

THE HONORABLE SUSAN CRAIGHEAD 
Hearing: !Ml.J's MR8Jc£d~~ for 

D~ili~Q~ruR@du~D~ 
Wi1h ©rnllkr:gument 

CASE NUMBER: 08-2-13632-9 SEA 

IN THE SUPERIOR COURT OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

INTERNATIONAL MARINE UNDERWRITERS, 
a division of One Beacon America Insurance . 
Company, a Massachusetts insurance company, 

Plaintiff, 

v. 

NO. 08-2-13632-9 SEA 

DECLARATION OF ROBERT A 
SEDILLO 

14 ABCD MARINE, LLC, a Washington LLC; ABCD 
MARJNE, a Washington partnership and ALBERT 

15 BOOGAARD, an individual domiciled in Washington, 
Defendants, 

16 
v. 

17 ALLJANCE INSURANCE CORP. a/I<Ja 
18 ALLIANCE INSURANCE, INC., 

19 

20 

21 

22 

23 

24 

25 

26 

Cross-Claim Defendant 

------~---··-·------,_.) 
Attached is the sworn declaration of Robert A Sedillo dated November 27, 2009 in 

opposition to International Marine Underwrrters' motion for partial summary judgment 

DECLARATION OF ROBERT A SEDILLO -1 
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DAVID J. BALINT. PLLC 
ATTORNEY AT LAW 

DECLARATION OF ROBERT A. SEDILLO 

I, Robert A Sedillo, under penalty of perjury, hereby declare as follows: 

1. I am over the age of 1 B and have personal knowledge of the facts 

stated in this declaration. If called as a witness, I could and would competently 

testify thereto. 

2. I am the owner and principal consultant of an independent risk 

management consulting firm called Sedillo Risk Services, located in Redmond, 

Washington. I have over 35 years experience in risk management consulting, 

insurance brokerage, and underwriting. I have earned the following 

designations: Associate in Risk Management (ARM); Chartered Property 

Casualty Underwriter (CPCU); Associate in Underwriting (AU); and Certified 

Insurance Counselor (CIC). I hold a Bachelor of Arts from the University of 

Arizona and am a faculty member of the American Management Association and 

past faculty member of Bellevue Community College, teaching risk management 

and insurance courses. I have testified multiple times in the Superior Courts in 

the State of Washington and in other jurisdictions as an expert regarding 

insurance related issues. A copy of my curriculum vitae is attached hereto as 

Exhibit "A" Documents provided to me by the attorneys for the Defendants 

which I have reviewed in making this Declaration are attached as Exhibit "B." 

3. I have been asked by the attorneys for ABCD Marine, a 

Washington partnership, to consult as an expert regarding underwriting issues 

and specifically the meaning of the "insured contracts" clause at issue. My 

testimony set forth in this declaration is based on my experience in risk 

management consulting, insurance brokerage, and underwriting, which include 

underwriting and drafting of insurance clauses, as well as my research 
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concerning the customs and practices of the property/casualty insurance 

industry. With over 35 years of industry experience and teaching, J have an 

excellent understanding of what insurance companies mean when they write 

such clauses and how they apply such clauses to the claims process. 

4. On September 29, 2004, ABCD Marine entered into an Access 

Agreement with Northland Services, Inc. which included a hold harmless and 

indemnity clause in favor of Northland Services, Inc. as well as insurance 

requirements (including adding Northland Services, Inc. as an additional insured 

on ABC D's liability insurance policies) in order for ABCD Marine to perform work 

on Northland's premises. The Access Agreement was signed by Mr. Albert 

Boogaard on behalf of ABCO Marine. 

5. Hold harmless and indemnity clauses are included in contracts, 

such as the Access Agreement between Northland and ABCD, to transfer the 

liability risk of one of the contracting parties (the indemnitee- Northland 

Services, Inc.) to the other party (the indemnitor- ABCD Marine). Typically, the 

financiru gonsequences of potential /ega/liability to a third party are the risk being 

transferred. It is the customs and practices of the insurance industry that the 

contract does not absolve the liable party from its legal obligation to an injured 

third party; it merely makes the indemnitor responsible for meeting the financial 

obligation on the liable party's behalf. If the indemnitor does not have the 

financial resources to meet the legal obligation, it remains the obligation of the 

liable party. 

6. To reduce the possibility that an indemnitor will not have the 

financial resources and thus will be unable to respond to its contractual 

obligation, it is common to require liability insurance to reinforce the legal 

liabilities transferred in hold harmless agreements. One of the drawbacks to 

relying solely on the contractual liability coverage feature of these liability policies 
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is that this coverage relies on the enforceability of the indemnity provision. Many 

states have enacted anti-indemnity statutes that limit the enforceability of some 

types of hold harmless provisions. This was not an issue for this particular 

Access Agreement between Northland and ABCD Marine, after the Summary 

Judgment. 

7. Enforceability issues are the reasons it is common to require that 

the indemnitee be included as an additional insured on the indemnitor's liability 

insurance. Doing so means that the indemnitee has some protection to fall back 

on in the event there is a problem with the enforceability of the hold harmless 

agreement. This, in effect, is what is known as the "belt and suspenders" 

concept. Thus, if contractual liability insurance applies, there is no need to rely 

on additional insured status. Conversely, if contractual liability coverage does 

not apply for some reason, additional insured status can be relied on for the 

protection of the indemnitee. 

8. Securing Direct Rights in the Policy- When another party is 

entitled to indemnification that may be covered by the named insured's 

contractual liability insurance, some insurers refuse to step in and indemnify the 

other party. Instead, they prefer to wait until the underlying action is settled and 

then reimburse the indemnitee or challenge the validity of the indemnification 

clause. In the meantime, someone else, such as the indemnitee, must fund the. 

defense costs and pay any settlements or judgments. Therefore, one of the most 

important reasons for seeking additional insured status in addition to contractual 

indemnification is to secure direct rights in the indemnitor's insurance policy. 

This will allow the indemnitee to pursue its right to coverage directly with the 

indemntor's insurer rather than rely solely on the rights outlined in the 

indemnification clause of the underling business contract. 

9. It is very common and ordinary in the stream of commerce for 

Page 413 



,· 

organizations to demand and/or receive demands concerning insurance 

requirements,.such as additional insured status, hold harmless & indemnity, 

waivers of subrogation, and certificates of insurance. In theory, the pwty that 

has the most control over the risk should be ,responsible for suffering the financial 

loss should it fair to prevent losses from occurring. Of course, the relative 

bargaining positions of the contracting parties also play a key role in determining 

the extent of any such transfers. 

10. A brief word needs to be made regarding certificates of insurance 

and how they're handled. Faced with increasing administrative burdens involving 

certificates of insurance, it's very commonplace today for insurers to direct their 

agents not to forward copies of "standard" insurance certificates. The insurers 

indicate the agents are responsible for issuing and maintaining "standard" 

certificates. What is considered a "standard" certificate may vary from carrier to 

carrier, and therefore needs to be defined. However, as a rule, certificates do not 

amend, extend, or alter the insurance policies they document. Therefore, if a 

certificate of insurance reflects an individual or organization as an additional 

insured, the policy must reflect this coverage either in the coverage form itself or . 

by an endorsement. If it became necessary to add an additional insured to the 

policy and issue a certificate reflecting that addition, normally, the agent would 

bind the coverage, instruct the underwriter to issue the necessary endorsement 

and then, a certificate would be issued. On or about September 17, 2001, the 

agent, Alliance, requested and received from IMU, specific additional insured 

wording to be used on the certificate of insurance. Alliance followed IMU's 

instructions by using the following wording on the certificate of insurance: 

"Certificate holder Is included as additional insured but only with respects to 

.named insured's operations." The certificate holders were Naknek Barge Lines, 

LLC and Northland Holdings, Inc. It would be reasonable to expect, from that 
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exchange between Alliance and IMU, knowing that Alliance would be issuing a 

certificate of insurance refleGting Northland Holdings was an additional insured, 

that IMU would have gon11 ahead and issued the additional insured endorsement 

to the policy, naming Northland Holdings, Inc., but IMU never did. Had IM U done 

this, it is more likely than not the lMU policy for the 4/3/2004-4/3/2005 policy 

period would have contained an endorsement naming Northland Holdings, Inc. 

as an additional insured (Northland Holdings, Inc. evidently owned Northland 

Services, a new entity that took over the operation of the piers). The reason why 

this would be the likely outcome is that unless and/or until the insured (ABCD 

Marine) requests the additional insured endorsement deleted, the endorsement 

would continue to be attached to the current policy· and carried forward for all 

future policies. 

11. On October 19, 2004 Boogaard was severely injured by a forklift 

that' was negligently operated by an employee of Northland Services. Boogaard 

filed a claim against Northland Services, Inc., Northland Holdings, Inc. and the 

forklift driver. Northland Services, Inc. responded that under the Access 

Agreement ABCD was to indemnify and hold Northland Services, Inc. harmless, 

as well as add Northland Services, Inc. as an additional insured under ABC D's 

liability insurance policy. 

·12. The insurance policy In effect for ABCD Marine at the time 

Boogaard was injured was a "Comprehensive Marine Liability and Ship Repairers 

Legal Liabirity policy, issued by International Marine Underwriters (IMU), a 

division of One Beacon America Insurance Company, a Massachusetts 

insurance company, for the policy period April 3, 2004 to April 3, 2005. This 

policy did not have Northland Services, Inc. named as an additional insured 

(refer to previous discussion under paragraph 1 0), but the policy did provide 

contractual liability coverage for "insured contracts." 
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·13. The term "insured contract" is a defined term in the Comprehensive 

Marine policy issued by IMU. Under Section IX~ Definitions, 9. "Insured 

Contract" means: (f.) That part of any other contract or agreement pertaining to 

your business (including an indemnification of a municipality fn connection with 

work performed for a municipality) under which you assume the tort liability of 

another party to pay for "bodify injury" or "property damage" to a third person or 

.Q!Itanization. Tort liability means a liability that would be imQosed by law 

in the absence of any contract or agreement (emphasis added). 

14. To fully understand this definition of "insured contract" one must 

also examine the meaning of several terms used within that definition. Page 1, 

second paragraph of the IMU policy states the words "you" and "your" refer 

speci'fically to the Named Insured shown on the declarations page. f\Jote that the 

Named Insured on the declarations page is ABCD Marine. Therefore, throughout 

the policy, any time the terms "you" or "your" are used, these terms are 

synonymous and rnterchangeable with the Named Insured, ABCD Marine. 

15. The third paragraph of. Page ·1 goes on to state the word "Insured" 

means any person or organization qualifyrng as such under WHO IS AN 

INSURED (SECTION lV). This paragraph (the 3rd paragraph on Page 1) 

introduces the concept that in addition to the Named Insured, there may be other 

individuals or entities that qualify as insureds (but not as Named Insureds) 

because they are automatically included as insureds under SECTION IV- WHO 

IS AN INSURED. Some of the marn differences between Named Insured and 

Insured status are: 

• The named insured (NI) has more stringent occurrence reporting 

requirements; 

• The Nl's employees, executive officers, and directors are insureds; 

• Certain exclusions apply only to the Nl (e.g. property damage); 
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., The Nl must reimburse the amount of any deductible paid by the 

insurer; 

• The First Nl is required to pay the premium; 

• The First Nl receives any premium return; 

• The First Nl may cancel the policy; 

o The First Nl receives cancellation notice. 

·rG. There are a total of 3 types of insureds under any liability policy 

including the IMU Comprehensive Marine Liability policy, and so far, we've 

discussed two of the three- named insured and automatic insured. The third 

and final type of insured is the additional insured. Additional insureds are those 

insureds that generally are not automatically included as insureds under the 

liability policy of another but for whom the named insured desires or is required to 

provide a certain degree of protection under its (the named insured's) liability 

policy. An endorsement usually is used to effect additional insured status for 

these parties. This additional insured endorsement may specifically name the 

additional insured or it may provide blanket additional insured status to entities 

with whom the named insured agrees in a contract to provide additional insured 

status. Of course, it is also possible for a provision providing such blanket 

additional insured status to be incorporated directly into a nonstandard or 

manuscript liability insurance form, eliminating the need for an endorsement. 

i7. Going back to the definition of an "insured contract'' found in the 

IMU policy issued to ABCD Marine, and substituting the names of the parties in 

the appropriate places, the definition would read as follows: (f.) That part of any 

other contract or agreement P.ertaining to your (ABCO Marine's/named 

insured/indemnitor) business ..... under which you (ABCD Marine /named 

insured/indemnitor) assume the tort liability of another party (Northland 

Holdings, Inc./indemnitee) to pay for "bodily injury" or "property damage" to a 
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third person or organization (Mr. Albert Boogaard). Tort liability means a 

liability that would be imposed by law in the absence of any contract or 

agreement 

18. Plaintiff, IMU, incorrectly argues that Mr. Boogaard is not a "third 

person," therefore the Access Agreement is not an "insured contract," thus Mr. 

Boogaard's claim is not covered by the IMU policy. The plain, simple truth is that 

Mr. Boogaard is a "third person," making the Access Agreement an "insured 

contract," thus triggering the contractual liability coverage under the IMU policy. 

19. In the March, 2007 edition of Malecki on Insurance (written by 

Donald S. Malecki, CPCU and Pet Ligeros, JD) there was a piece, entitled 

"Contractual Liability- Tort Liability Assumed- Who is A Third Party?" The 

guesUon is who can a third partv be? The answer Is, the one who has sustained 

in[ury or damEjge at the hands of the Indemnitee, and Uwf means it can be almost 

anvone, even an emplovee of the indemnitor. Both Mr. Malecki and Mr. Ligeros 

are recognized authorities regarding property and casualty coverage issues. 

20. Plaintiff, IMU mistakenly believes that because Mr. Boogaard 

s'igned the Access Agreement, he is a first party insured and a first party to the 

Access Agreement, and therefore, cannot be a third person (see IMU's Motion 

for Partial Summary Judgment). However, it appears Plaintiff rnay have 

overlooked Section IV- Who Is An Insured in the IMU poricy, which reads as 

follows: 

1. If .'LQ_hl. are designated in the Declarations as: 

b. A partnership or joint venture, .'i.2.hl. are an insured. Your members, 

your partners, and their spouses are also insureds, but only with 

respect to the conduct of your business (emphasis added). 

We've already covered the meaning of you and your in the policy, which refer to 

the named insured, ABCD Marine. Therefore if ABCD Marine is the named 
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insured and ABCD Marine is designated as a partnership in the Declarations, 

ABCD (the entity) is an insured; .the next sentence states your partners are also 

insureds. The word also means in addition. Therefore, the partners, Mr. 

Boogaard and Mr. Dahl (and their spouses) are insureds in addition to and 

separate from, ABCD Marine, the partnership entity (see SECTION VIII­

CONDITIONS PRECEDENT TO COVERAGE, 14, Separation of Insureds, of the 

IMU Comprehensive Marine Liability policy). 

21. In conclusion, even though Mr. Boogaard signed the Access 

Agreement on behalf of ABCD Marine, the indemnitor was ABCD Marine, the 

partnership entity that was assuming the tort liability of the indemnitee, Northland 

Services. Mr. Boogaard was the third party (to Northland Services) who 

sustained injury at the !lands of the indemnitee. Therefore, it is my opinion the 

Access Agreement was an "insured contract" and contractual coverage was 

triggered under the IMU Comprehensive Marine Liability policy. 

J DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF 

WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT. 

Executed this JJ:f!!_ day of November, :wos at Redmond, Washington. 

Robert A. Sedillo 
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INTITRNATIONAL 
MARINE 1Z t3 ~ 
UNDERWRTTEnS 

The Cornpnny issuing I hi,; policy is ind icatcd below: 
C5JH 80128 OneBencon America Insurnncc Compan) 
Previous Policy ;'1/uml.Jcr 

PRODUCER NUMBER POLICY iVUMBER 

06··68305 I C5.JH 80128 

Named Insured ABCD ;Hnrine Producer Alliance Insurance, lnc. 

Street 3'16 NW 89 111 Street Street P.O. Box 77086 
City 
Stale 

Zip 
Policy Period: 

Seattle Ci0; Seattle 
WA State WA 
98117 Zip 98177 

From: April J, 2004 To: April 3, 2005 
At 12:0 I A.M. Standard Time at your Mailing Addrtss shown above. 

Named Insured ls A: c=J Corpora/loll I X'X / Parlnl!rsllip c=J Iudiv/dual 0 Joint CJ Organizotlou (Otlirr 
Venture tlillh Corp, Ptlrllltrship or 

Jo/ntliw11w) 

Bu,riness Descript/r)ll: Welding and deck repair on barges and fishing vessels. 

Location of nll premises you own, rent or occupy: 

Northland Services Yard at E. !VInrgiual W~y, Seattle, WA 

Limits of Insurance: Geneml Aggregate Limit (Other Than Products-Completed Operations) 
Products-Completed Operations Aggregate Limit 

JJm!uctible: 

Personal and Advertising Injury Limits 
Each Occurrence Limit 
Fire Damage Limit (Any One Fire) 
Medical Expense Limit (Any One Person) 

$10,000 

Premium, Fees & RateM: Exposure Rating Basis: 
Estimate Exposure For Period: 
Adjusted at a Rate of: 
Estimated Annual Premium: 
Terrorism Premium: 
Advance or Deposit Premium: 
Minimum Annual Premium: 
Premium Shown is Payable: 

Gross Receipts 
$90,000 

2.80% 
$2,500 
Not Covered 
$2,500 
$2,500 
Annual 

SU!1JEC1' 7'0 CONDITIONS OF FORMS AND ENDORSEMENTS A TTA CHW HERErD: 
Comprchensh'e Marine Liabillty Policy Ship Repairer's Legal Liability Endorsement 
Traveling Workmen Endorsement Electronic :Q.atc Recognition Endorsement 

s 1,000,000 
$ 300,000 
s 300,000 
s 300,000 
s 50,000 
$ 5,000 

TiffS POLICY IS MADE AND ACCEPTED SUBJECT TO THE FOREGOING PROVISIONS AND STIPULATIONS AND THOSE 
HEREINAFTER STATED, WHICH ARE HEREBY MADE A PART OF THIS POLTCY TOGETHER WITH SUCH PROVl.SlONS, 
STIPULATIONS AND AGREEMENTS AS MAY BE ADDED HERETO, AS PROVrDED IN THIS POLICY. 

fN WITNESS WHEREOF, this Cornpany hns caused this policy to be exl'culcd below, but this Policy shall not be \'Uiid unless countersigned by a duly 
authorized rcprcscntarive of the Con1pany. 

CounterslgJied hy 

tlzis date 

ZJJ/JJ!ItbA: Sti.m( ~~ 
{)ennis R. Smith 

SecrctlllT 

May 7, 2004 
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COMPREHENSIVE MARINE LIABILITY POLICY 

Various provisions in this policy restrict or exclude coverage. Read the entire policy 
carefully to deiermine your rights and duties and what is and is not covered. 

Throughout this policy the words "you" and ''your'' refer lo the Named Insured shown in the 
DecLlrations, and any other person or organization qualifying as a Named Insured under this 
policy. The words "we," "us," and "our" refet to tl1e company or companies providing this 
insurance. 

The word "Insured" means any person or organization qualifying as such tmdor WHO rs AN 
INSURED (SECTION lV). 

Otlter words and phrases that appeat in quotation marks have special meaning. Refer to 
DEFINITIONS (SECTION IX). 

The SetJtion, Fonn or Clause titles or headings are for your reference only and have no 
bearing on the interpretation of the Sections, Forms or Clauses. Be certain to read all 
Sections, Fomis and Clauses carefully to determine their meaning. 

SECTION I- COVERAGES 

COVERAGE A. 1JODIL Y INJURY AND PROPERTY DAMAGE LlA111LITY 

Insuring Agreement. 

!. We will pay tl10se sums that the insured becomes lep-,al!y obligated to pay as 
compensutory damages betJause of "bodily injury" or "property damage" to which 
this insurance applies. We willlutve tbe right and duty to defend any "suit" seeking 
those damages. However, wr. will have no duty to defend the .insured against any 
"suit" seeldng damages for "bodily injury" or "property dantagCJ" to which this 
insurance does not apply, We may nt our discretion invesUgate any "occurrence" 
and settle any claim or "suit" that may result. But: 

a. The amount we wilt' p11y for dBtnnges is limited as described in LIMITS OF 
INSURANCE (SECTION V); and 

b. Our right and duty to defend end when we have tL~cd up the applicable limit of 
insurance in 't11e payment of judgements or settlements under Coverage A orB 
or medical expenses under Coverage C nod/or Supplementary Payments under 
Section III. // . 

N() other obligation or liability to pay sums or perform acts or services is covered 
unless explicitly provided for under SUPPLEMENTARY PA YMI!'NTS -
COVERAGES A AND B (SECTION IIT). 

2. This in.stmtncc applies to "bodily injury" and "property drutlllge" only if: 

n. The "bodUy injury" or "property dlU'llage" is caused by an "occurrence" that 
takes place in the "coverage territory"; and 

b. The "bodily injury" or "property drunnge" occurs dwing tbe policy period. 

INTERNATIONAL MARINE UNOERWRITERS/ONEBEACON INSURANCE 
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b. Tht.'""e'l{penses are incurred and reported to us within ()r;.:,· yenr of the date of 
the accident; and 

c. The injured person submits to examination, at our experL~e. by physicians of 
our choice as often as we reasonably require. 

2. We will make these payments regardless of fault. These payments will not 
exceed the applicable limit of insurance. We will pay rcasonablr. expenses for: 

a. First aid administc:red at the time of an accident; 

b. Necessary medical, surgical, x-ray and dental services, including prostJ~etic 
devices; and 

c. Necessary ambulrutce, hospital, professiottnl nursing and funeral services. 

SECTION ll- EXCLUSIONS 

A. EXCLUSIONS APPLICABLE TO SECT10N 1, COVERAGES A AND B 
ONLY: 

Notwitltstanding anything to the contrary contained in this policy, it is hereby 
understood nnd agreed that this policy is subject to the following excltt~ions and that 
this policy shall not apply to: 

1 . "Bodily injury" or "property damage" expected or int<mded front the standpoint 
of the insured. This exclusion does not apply to "bodily injury" resulting from 
the use ofn:asonable force to protect persons or property. 

2. "Bodily injury" or "property damages" for which the insured is obligated to pay 
damages by reason of the assumption of liability in n contract or agreement. 
This exclusion does not apply to liability for damages: 

a. Assumed in a contract or agreement that is an "insured contract," provided 
the "bodily injury" or "property damage" occurs subsequent to the 
exeetttion of the contract or agrer.ment; or 

b. Titat the insured would lwve in the absence ofthe contract or agreement. 

3. "Bodily injury" or "property damage" for which any insured may be held liable 
by reason of: 

a. Causing or contributing to th(l intoxication of any person; 

h. The furnishing of alcoholic beverages to a person under the legal drinking 
age or under the influence of alcohol; or 

c. Any statute, ordinimce or regulation relating to tlte sale, gift, distribution or 
use of alcoholic beverages. 

This exclusion applies only if you are in the business, whether or not for profit, 
of manufacturing, distributing, selling, serving or furnishing alcoholic beverages. 

11. n. Any liability of whatsoever nature of the insured, whet]Jer you may be 
liable as an employer or in any other capacity whntsoever, to any of your 
"employees", including but not limited to any liability under any Workers' 
Compensation Lnw, Unemployment Compensation Law, Disability 
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Be I Law, 011ilcd States Longshoremen's . f Harbor Workers' 
Compensation Act, Jo11es Act, Death on the Hign-.-Seas Act, General 
Maritime Law, Federal Employers' Liability Act, or any similar laws or 
liabilities, and/or whetl1er by reason of the relationship of master and 
servant or employer and employee or not. 

b. Any Liability of whatsoever nature of the insun.:d to the spouse, child, 
parent, brother, sister, relative, dependent or estate of any of your 
"employees" arising out of tlte "bodily injury" and/or "personal injury" to 
said "employees", whether you may be liable as an employer or in any 
other capacity whatsoever. 

c. Any liability of whatsoever nature of the insured to any other party arising 
out of "bodily injury" and/or ''personal injury" to any of your 
"employees", including but not limited to any such liability for (i) 
indemnity or contribution whetlwr in tort, contract or otherwise and (ii) any 
liability of such other parties assumed under contract or agreement. 

d. Any liability of any of your "employees" with respect to ''bodily injury" 
and/or "personal injury" to another of your "employees" sustained in the 
course of such employment. 

c, Any liability of whatsoever nature which any of your directors, officers, 
partners, principals, ''employees" or stockholders may have to any of your 
"employees". 

5. Liability arising out of any act or o~ion by you, or any other person or entity 
for whose acts or omissions you are legally liable, in respect of your "Employee 
Benefits" including but not limited to: 

a. giving counsel to "employees" with respect to "Employee Benefits"; 
b. interpreting the "Employee Benefits"; 
c. handling and keeping of records in connection with "Employee Benefits"; 
d. effecting enrollment, ternUnation or cancellation of "employees" under the 

"Employee Benefits"; 
e. any dishonest, fraudulent, criminal, or malicious act or omission; 
f. failure of performance of contract by an insurer; 
g. lack of compliance with the tenns of any contract, declaration of trust, or 

instnunent providing "Employee Benefits"; 
h. lack of compllancc with any law concerning "Employee Benefits"; 
i. failure to procure or maintain satisfactory and adequate insurances on 

"Employee Benefits" assets or property; 
j. fuilute of stock or other securities or of any investments of whatever kind 

to pe:rfonu as represented; 
k. advice given to an "employee" to participate or not to participate in S1ock 

Subscription or similar plans; and 
1. any liability arising out of the Employee Retirement Income Security Act 

and any other similar federal, state or other statutes, rules or regulations. 

As used in this exclusion, the tertn "Employee Benefits" includes, without 
limitation, Group Life Insurance, Group Health Insurance, Profit-Sharing Plans, 
Pension Plans, Employee Stock Subscription Plans, Workers' Compensation, 
Unemployment Insurance, Social Security and Disability Benefits Insurance. 

6. Any liability for any cost or expense incurred or incidental to the raising, 
removal or destruction of any wreckage or debris or obstruction, however 
caused, whether or not it is your property, and whether or not such raising, 
removal or destruction is required by law, statute, contrnct or otherwise. Tllis 
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any judf \Ot tltcrcin which nccmes after entry of the juc' tent and before we 
tender o~posit in court that part of the judgement whic'l'r-t!'oes not exceed tl1c 
limit of our liability therein; 

2. Premiums on appeal bonds required in any such claim or "suit", premiums on 
bonds to release attachments in any such claim or "suit" for rut amou..-It not in 
excess of the applicable limit of liability of this policy, and the cost of bail bonds 
required ofthe Insured because of accident or traffic Jaw violation arising out of 
the use of any vehicle to which this policy applies, not to exceed two hundred 
fifiy ($250) dollars per bail bond, but the Company shall have no obligation to 
apply for or furnish any such bonds; 

3. Ekpenses incurred by the insured for first aid to others at the time of an accidertt, 
for "bodily injury" to which this policy applies; 

4. All reasonable expenses lncttrred by the insured 11! our request in asslilting us i:n 
the investigation or defense of the claim or "suit", including actual loss of 
earnin~ up to two hundred fifty ($250) dollars a day because of time off fTom 
work. 

SECTION IV~ WBO IS AN INSURED 

l. If you are desi@ated in the Declarations as: 

a. An individual, you and your spouse are insureds, but only with respect to 
the conduct of a business of which you are tl1e sole owner. 

b. A partnership or joint venture, you arc an insured. Your members, your 
partners, nnd their spouses are also insureds, but only with respect to the 
conduct of your busir1ess. 

c. An organization other than a partnership or joint venture, you are an 
insured, Your "executive officers" and directors are insureds, but only 
with respect to their duties as your officers or directors. Your stockholders 
are also insureds, but only with respect to their liability as stockholders. 

d. A limited liability company, you are an insured. Your members are also 
insuredS, but only with respect to the conduct of your business. Your 
managers are insureds, but only with respect to their duties as your 
ll1llnagers. 

2. Each of the following is also nn insured: 

n. Your "employees", other than your "executive officers" (if you are an 
organization other than a pruinership, joint venture or limited liability 
company) or your managers (if you are a limited liability company), but 
only for acts within t.l!e scope of their employment by you or while 
performing duties related to the conduct of your business. However, no 
"employee" is an insured for: 

(!) "Bodily .injury" or "personal injury" to you, to your partners or 
members (if you are a partnership or joint venture), to your 
members (if you are n limited liability company), or to a co­
"employee" while that co-"employee" is either in the course ofhL~ 
or her employment or performing duties related to the conduct of 
your business; 
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c. All s of the world if: 
-..._; ........ ./ 

( 1) Tite inj1try or damage arises out of: 

(a) Goods or products made or sold by you in t11e territory 
described in a. above:; or 

(b) The activities of a person whose home is in the territory 
described in a. above, but is awny for a short time on your 
business; and 

(2} The insured's responsibility to pny damages is determined in a 
"suit" on the merits, in the territory described in a. above or in a 
settlement we agree to. 

6. "Employee" includes a "leased worker". "Employee" docs not include a 
"temporary worker." 

7. "Executive officer" means a person holding any of the officer positions created 
by your charter, constitution, by-tn.ws or any similar governing doctunent. 

8. "Impaired property" means tangible property, other tl1a11 "your product" or "your 
work," that cannot be used or is less useful because: 

a. It incorporates "your product'' or "your work" t11at is !mown or thought to 
be defective, deficient, inadequate or dangerous; or 

b. You have t:1i!ed to fulfill the terms of a contract or agreement; 

ff such property can be restored to JL~e by: 

a. The repair, replacement, adjustment or removal of ''your pmduct" or "your 
work;" or 

b. Your fulfilling the terms of tl1e contract or agreement. 

9. "Insured contract" means: 

a. A lease of premises; 

b. A sidetrack agreement; 

c. Any easement or license agreement, except in connection with construction 
or demolition operations on or within 50 feet of 11 milr()nd; 

d. An obligation, as required by ordinance, to indemnify a mlmicipality, 
except in connection wit11 work for a nnmicipality; 

e. An elevator maintenance agreement; 

f. That part of any other contract or agreement pertaining to your business 
(including an indemnification of a municipality in connection with work 
performed for a municipality) under which you assume the tort liability of 
another party to pay for "bodily injury" or ''property damage" to a third 
person or organiZation. Tort Liability means n liability that would be 
imposed by law in the absence of any contract or agreement. 
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 

INTERNATIONAL MARINE ) 
UNDERWRITERS, a division of One. Beacon ) 
America Insurance Company, a ) 

· Massachusetts Insurance Company, ) 

Respondent, 

and 

ALLIANCE INSURANCE CORP. a/kla 
ALLIANCE INSURANCE, INC., 

Third Party Defendant. 

v. 

ABCD MARINE, LLC, a Washington LLC; 
ABCD MARINE, a Washington partnership 
and ALBERT BOOGAARD, an individual" '. 
domiciled in Washington, ,. 

Appellants, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ____________________________) 

No. 66102-7-1 

DIVISION ONE 

PUBLISHED OPINION 

FILED: December 5. 2011 

} SPEARMAN., J .. -In this insurance coverag~ case, we must decide whether 

Albert Boogaard, an injured named insured who cqntractually assumed the liability of 

the tortfeasor Northland Services, Inc. ("NSI"), is covered by his own comprehensive 

marine liability policy. Specifically, the question we must address is whether the policy's 

exclusion of coverage for liability assumed in a contract precludes coverage for 

I 

Boogaard or whether there is coverage under the policy's exception for an "Insured 



'• No. 66102-7-1/2 

Contract." We conclude that because Boogaard is not a 11third person" under the 

"Insured Contract" clause, the exclusion applies, and the trial court properly granted 

summary judgment. Affirmed. 

FACTS 

Two companies, Northland Services, Inc. ("NSI") and Naknek Barge Lines, LLC 

("Naknek") retained ABCD Marine (through ABCD senior partner, Albert Boogaard) as 

an independent contractor to provide welding services. Boogaard provided welding 

services to NSI and Naknek at a marine terminal located on the Duwamish River 

beginning in 2000. According to the parties, NSI and Naknek are related to a third 

corpor~te entity, Northland Holdings, Inc., although the record is not clear as to the 

exact relationship between the companies. 

ABCD hired Alliance Insurance ("AIIiim'ce") as an insurance broker. Alliance 

submitted a policy application on behalf of ABCD to International Marine Underwriters 

(IMU) insurance, and IMU issued a Comprehensive Marine Liability and Ship Repairers 

Legal Liability policy in April2000: Alliance told IMU that ABCD did not have any written 

contracts with other parties arid diti not require any additional insureds on the policy. 

In August 2001, Naknek sent ABCD a letter indicating that all of Naknek's 

contractors must provide commercial general liability insurance coverage of $1 million, 

and that the certificate of insurance '"must name and waive Naknek Barge Lines LLC 

and Northland Holdings Incorporated."' According to Boogaard, he told Alliance about 

this letter. IMU, however, contends it never received a request to add any additional 

insured to the policy and as such, it simply renewed the policy without any significant 
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changes over the following years: 2001, 2002, 2003, and 2004. The 2003-04 policy 

included no additional insured endorsements for any entity.1 

On September 29, 2004, ABCD (via its senior partner Boogaard) and NSI 

entered into a written "Access Agreemene (Agreement). The Agreement required 

ABCD to (1) defend and indemnify NSI for injuries to all persons arising out of ABCD's 

operations and/or use of NSI's property, and (2) obtain liability insurance that included 

an additional insured endorsement naming NSI as an additional insured on the policy: 

8. Personal Injuries. User [Boogaard/ABCD] shall be responsible for all 
bodily and personal injuries to all persons arising out of or resulting from its 
operations and/or use of the, Property; including bodily and personal 
injuries to its own employees, except if caused by the sole intentional 
negligence of NSI. User shall indemnify and hold harmless (including costs 
and legal fees) NSI of and from all losses, damages, claims and suits for 
bodily and personal injury, whether direct or indirect, arising out of or 
relating to its operations or use of the Property, except such bodily and 
personal injuries caused directly from the sole intentional negligence of 
NSI. This indemnification ?gr~~m.~nt includes all clai,ms and suits against 
NSI by any employee· (pre·sent' or former) of User and User expressly 
waives all immunity and/or limitation pf liability under any workers' 
compensation, disability benefits or other employee or employment-related 
act of jurisdiction. 

10. Insurance. User shall. obtain and maintain, at its own expense, public 
liability insurance for personal injuries and property damage covering 
User's operations under this.agreement, including a contractual liability 
endorsement which specifically insurers User's liabilities pursuant hereto. 
Such insurance must have minimum limits per occurrences of $1,000,000 
and shall be evidenced by an Insurance certificate provided to NSI prior to 
commencement of operations. The insurance must specifically name NSI 
as additional insured and must waive subrogation against NSI (and its 
officers, directors, employees, agents, and subsidiary or affiliated 
companies), with the waiver to include any claim relative to policy 
deductible, and must be primary to any other insurance which may be 
maintained by NSI .... 

1 We note that the 2003-04 policy, which was the policy in effect when Boogaard was injured, is 
the only policy ever submitted to the trial court and is thus the only policy in the record. 

3 



No. 66102-7-1/4 

It is undisputed that neitherAIIiance or IMU were ever informed of, or provided a copy 

of, the Agreement. 

Boogaard was seriously injured by a forklift driven by aNSI employee on October 

19, 2004. Alliance advised IMU of the accident in November 2004. When Alliance 

representative Tammy Hausinger spoke with the IMU claim manager Dave O'Laughlin 

about the accident, she agreed that there was no coverage for Boogaard's injuries 

under the IMU policy. In December 2004, for the first time, Ms. Hausinger asked IMU to 

add "Northland Services" as an additional insured to the policy. IMU made this change 

prospectively. The policy in effect at the time of Boogaard's injury included the following 

provisions: 

SECTION I - COVERAGES 

COVERAGE A~· BODILY INJURY AND PROPOERTY DAMAGE 
LIABILITY 

Insuring Agreement. 

1. We will pay those sums that the insured becomes legally 
obligated to pay as compensatory damages because of "bodily 
injury" or "property damage" to which this insurance applies ... 

SECTION II - EXCLUSIONS 

A. EXCLUSIONS APPLICABLE TO SECTION 1, COVERAGES A AND 
B ONLY: 

Notwithstanding anything to the contrary contained in this policy, 
it is hereby understood and agreed that this policy is subject to 
the following exclusions and that this policy shall not apply to: 

2. "Bodily injury" or "property damages" for which the insured is 
obligated to pay damages by reason of the assumption of 
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liability in a contract or agreement. This exclusion does not 
apply to liability for damages: 

a. Assumed in a contract or agreement that is an "insured 
contract," provided that the "bodily injury" or "property 
damage" occurs subsequent to the execution of the 
contract or agreement; ... 

SECTION IV- WHO IS AN INSURED 

1. If you are designated in the Declarations as: 

b. A partnership or joint venture, you are an insured. Your 
members, your partners, and their spouses are also 
insureds, but only with respect to the conduct of your 
business. 

'' 'i 

SECTION IX- DEFINITIONS 

9. "Insured Contract" means: 

f. That part of any other contract or agreement pertaining to 
your business (including an indemnification of a 
municipality in ccmnection with work performed for a 
municipality) under which you assume the tort liability of 
another to pay for "bodily injury" or "property damage" to a 
third person or organization .... 

The Declarations listed "ABCD Marine" as the named insured. 

Boogaard sued NSI and Northland Holdings for his personal injuries. NSI and 

Northland counterclaimed for indemnity and for breach of the Agreement, which it 

alleged required Boogaard to include NSI as an additional insured. Boogaard later 

tendered defense of the counterclaims to IMU. lMU accepted the tender under a 

reservation of rights. NSI moved for summary judgment, and the trial court granted the 

motion, finding Boogaard had as~ matter of law breached the Agreement and'was 
j L ' 0 

l ' i ~ I . : I L l . ' ! ' 

required to indemnify NSI. IMU then denied coverage, but agreed to continue to pay for 

5 

• ' •: • L .: j i j ~' ( t 



No. 66102-7-1/6 

Boogaard's defense for an appeal. Boogaard, however, did not appeal the summary 

judgment ruling. Instead, Boogaard and NSI settled the case, stipulating to damages of 

$712,022.01. 

The trial court held a reasonableness hearing (after joining IMU as a party to the 

hearing). The court approved the settlement agreement as reasonable, awarding 

Boogaard a judgment of $600,000 against NSI (for his personal injury claim), and 

awarding NSI a judgment of $712,022.01 agai'nst Boogaard (indemnification for 

Boogaard's personal injury claim plus attorney fees and costs). lMU claims in its brief 

that ABCD and Boogaard demanded IMU pay that entire $712,022.01. 

IMU brought a declaratorY acticiti~a£J'ainst ABCD'and Boogaard to determine 

coverage. ABCD and Boogaard filed an amended answer, making counterclaims 

against lMU for breach of insurance contract and for bad faith. They later amended the 

answer to include a "cross-claim" against Alliance for negligence.2 The trial court 

granted Alliance's motion for sLimmaryjudgment, dismissing the claims against it. The 

trial court also granted IMU's motion for summary judgment on coverage, ruling that 

ABCD and Boogaard were not entitled to coverage. The court thus dismissed their 

breach of insurance contract counterclaim. The trial court did not dismiss the bad faith 

counterclaim, but the parties stipulated to dismissal without prejudice, and that claim .is 

not at issue here. 

ABCD and Boogaard appealed both the order dismissing lMU and the order 

dismissing Alliance. Before oral argument, however, ABCD, Boogaard and Alliance 

2 Although denominated a "cr~s~'claim:'below, ABCD;s claim against Alliance is actually a third­
party action. 
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settled and jointly moved to dismiss that portion of the appeal. We granted the motion. 

As such, the only remaining issues 011 appeal relate to the trial court's dismissal of the 

claims against IMU. 

DISCUSSION 

ABCD and Boogaard argue that the trial court erroneously concluded there was 

no coverage under the IMU policy. For the reasons described herein, we disagree with 

ABCD and Boogaard, and affirm the trial court. 

ABCD and Boogaard contracted with NSI specifically to indemnify NSJ for any 

and all injuries caused by NSI. On that issue, the Agreement is clear that ABCD and 

Boogaard were "responsible for all bodily and personal injuries to all persons arising out 

of or resulting from [their] operations and/or use of the Property, including bodily and 

personal injuries to [their] own employees[.]" Likewise, they were to "indemnify and hold 

harmless (including costs and legal fees) NSI of and from all losses, damages, claims 

and suits for bodily and personal'injury" and the indemnification agreement "includes all 

claims and suits against NSJ' by any employee (present or former) of [ABCD/Boogaard.]" 

Exclusion 2 of the IMU policy generally excludes from coverage such contractual 

assumptions of liability. ABCD and Boogaard contend the Agreement, however, is an 

"Insured Contract" under the IMU policy, which would bring ABCD's contractual 

assumption of NSI's liability outside of exClusion 2. An "insured contract" under the IMU . 

policy means: 

That part of any other contract or a~reement pertaining to your 
business (including an indemnification of a municipality in connection 
with work performed for a municipality) unper whi<?h. you assume the 
tort liability of another to pay for "bodily injury" or "property damage" 
to a third person or. organiz:ation~ . ~ .. 

; I' 1
, .1 .. 1', '·I ' II . :J 
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ABCD and Boogaard claim that because they contracted in the Agreement to indemnify 

NSI for any and all claims against NSI, they have an Insured Contract, and exclusion 2 

does not operate to bar coverage. 

IMU does not disagree that the Agreement is an Insured Contract. It contends 

only that Boogaard is not covered by the exception because he is not a "third person" as 

that term is used in the Insured Contract clause. Neither party cites to relevant caselaw 

in support of their respective positions as to the meaning of the term "third person" in 

this context.3 However, in Cowan Systems, Inc. v. Harleysville Mut. Ins. Co., 457 F.3d 

368 (4th Cir. 2006) the court considered the term "third person" in an Insured Contract 

clause identical in relevant part to the one at issue here. In that case, Cowan Systems 

contracted with Linens N THings to provide transportation services. In the contract, 

Cowan agreed to indemnify Linens 'N Thing's ag'ainst "all claims, actions, losses, 

damages, expenses, judgments, and costs ... resulting from or arising out of damage 

or injury to persons ... caused in whole or in part by [Cowan's] performance or 

':lonperformance[.]" Cowan, 45TF.3d at 371. Harleysville Mutual Insurance insured 

Cowan. !Q. 

3 None of the three cases cited by ABCD and Boogaard are helpful here. Golden Eagle Ins. Co. 
v. Insurance Co. of the West, 99 Cal. App. 4th ~37 (2002), was p~imarily about whether legal fees and 
expenses could be Included as "damages" under the policy; see JQ. at 847, and nowhere in the case did 
the court address the meaning of the phrase "~hird person" a~ used in the Insured Contract clause. We 
note, however, that unlike the situation here, the injured party was not an insured, an employee of an 
insured, and was not connected to the contracting parties. Similarly, in John Deere Ins. Co. v. DeSmet 
Ins. Co. of South Dakota, 650 N.W.2d 601 (Iowa 2002) the court did not address whether the injured 
party was a "third person" but there also the injured party was not the insured, an employee of an insured, 
or in any way connected to either of the contracting parties. See generally, John Deere, 650 N.W.2d at 
£?02-03. Likewise, in Truck Ins." Exch. v. BRE Properties, Inc" 119 Wn. App. 582, 81 P.3d 929 (2003), the 
court did not address the meaning of the term "third person" but there the injured plaintiff was the 
insured's employee, not the insured himself. • 
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A Cowan employee (George Shaffer) slipped and fell on ice when delivering a 

trailer to Linens N Things. He sued Linens N Things, who in turn filed a third-party 

complaint against Cowan, alleging Cowan had agreed to indemnify. ld. at 371. Cowan 

tendered to Harleysville, but Harleysville denied coverage, refusing to defend or 

indemnify. Cowan defended itself and obtained summary judgment in its favor. Cowan 

then filed a declaratory judgment action against Harleysville. One of the issues was 

whether the contract between Cowan and Linens N Things was an Insured Contract 

that would bring Cowan's agreement to indemnify outside of the general exclusion of 

contractual assumptions of liability. 

Harleysville did not dispute that the indemnification agreement was an Insured 

Contract, but it claimed that Shaffer was not a "third person" with respect to Cowan 

because he was an employee of Cowan: The Fourth Circuit rejected this argument, 

holding the question of whether one is a "third person" should be answered from the 

frame of reference of the liable party: 

Thus, Cowan, as the insured, assumed the tort liability of "another 
party," i.e. Linens N Things. In this case, Linens N Things' liability 
was based. on a bre;::tf?h.Q0t~,d~ty,tq;$tv~ffer,.\tt!h.o:was a "third 
person." Shaffer was not its employee and so was a ''third person" 
with respect to it. Moreover, Shaffer was not a party to the Trucking 
Transportation Agreement [between Cowan and Linens N Things] 
and therefore was also a "third person" with respect to the 
contractual indemnification in that agreement. 

ld. at 373. Here, although Boogaard was not an employee of NSI, he nevertheless had 

a first party relationship with it beca4se both Boogaard and NSI were parties to the 

Agreement. Moreover, as a general partner of the named insured on the policy at issue 

here, Boogaard was also a first party as to IMU. Thus, unlike the injured party in 

Cowan, Boogaard is not a "third person" to the Agreement or to the insurance policy. 
_);_ 9 
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Therefore, the Insured Contract exception does not apply to him and Exclusion 2 of the 

IMU policy precludes coverage for Boogaard and ABCD's contractual assumption of 

NSI's liability. The trial court did not err in granting summary judgment. 

ABCD and Boogaard also argue the trial court should .be reversed because NSI 

was an additional insured on the policy and had a right to be directly covered under the 

policy. We reject this argument. First, in their briefing, ABCD and Boogaard repeatedly 

conflate NSI with Northland Holdings and Naknek, implying that the employee who 

caused Boogaard injuries (Jeff Cronn) was employed by Northland Holdings and/or 

Naknek. But NSI is the only party as judgment debtor on the judgment entered in favor 

of Boogaard. Moreover, Cronn was not employed by Northland Holdings or Naknek. 

He was an employee of NSI, and there was no dispute about this below.4 

From the faulty premise that Gronn was employed by Northland Holdings and/or 

Naknek, ABCD and Boogaardthen'argue Northland Holdings and/or Naknek were 

additional insured based two certificates issued by Alliance for the 2001-02 and 2002-03 

policies. As IMU points out, however, "the purpose of issuing a certificate of insurance 

is to inform the recipient thereof that insurance has been obtained; the certificate itself, 

however, is not the equivalent ofan insurance policy." Postlewait Const., Inc. v. Great 

American Ins. Companies, 106 Wn.2d 96, 100-01·, 720 P.2d 805 (1986). Indeed, each 

certificate indicates that it "is issued as a matter of information only and confers no 

4 ABCD and Boogaard also.app~er to ptaim that because they settled their claims with NSI and 
Northland Holdings, and because Judge Spector found the settlement was reasonable, IMU should 
somehow be precluded from arguing only NSI, and not Northland Holdings, was responsible as Cronn's 
employer for Boogaard's injuries. But because they fail to support this argument with citation to any 
authority, we decline to consider it. RAP 1 0.3(a)(6); Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 
801, 809, 828 P.2d 549 ('1992). 
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rights upon the certificate holder. This certificate does not amend, extend or alter the 

coverage afforded by the policies below." Additionally, it is undisputed that Alliance was 

ABCD and Boogaard's agent, not IMU's agent. ABCD and Boogaard's claim that 

Alliance was granted "permission" from IMU to add additional insured endorsements is 

not supported by the citations to the record. 

Moreover, ABCD and Boogaard never submitted in opposition to IMU's summary 

judgment motion any policies actually showing NSI, Northland Holdings, or Naknek 

were additional insureds.5 The only evidence in the record on this issue was the 2004 

IMU policy showing the policy· contained no additional insured endorsements, the 

testimony of the IMU claim handler that IMU was never asked to add additional 

insureds, and the letter fr6m1 'Alliance to IMU indicating ABCD and Boogaard would not 

be adding additional insureds. We reject ABCD and Boogaard's arguments on this 

issue. 

Boogaard and ABCD· alsd :argue the trial ·coU'rt erred by failing to reform the 

insurance policy to add NSI as an additional irisured. We disagree. "To support a 

reformation of contract, there must be a showing of either fraud or mutual mistake." 

Rocky Mt. Fire & Cas. Co. v. Rose, 62 Wn.2d 896, 902, 385 P.2d 45 (1963). As is 

described above, ABCD and Boogaard rnade no showing of fraud or mutual mistake. 

5 ABCD and Boogaard claim, "[W]e do have one of the policies, the facing page of which shows 
that insurance was issued for all of the corporations, including Northland Holdings, Inc. and Northland 
Services Inc., Naknek, Northland Terminal Service, Inc. and others." The policy to which they refer, 
however, has nothing to do with IMU's 'pblicfissued to ABCD,' but is instead a wholly different policy 
issued to the Northland Entities as named insureds by XL Specialty, a totally different insurance 
company. · 
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There is no evidence in the record showing IMU intended to cover NSI as an additional · 

insured. 

Finally, even though the parties stipulated to the dismissal of the bad faith and 

breach of insurance contract claims without prejudice, and even though ABCD did not 

appeal that order, ABCD appears to argue in various portions of its brief on appeal that 

IMU committed bad faith. The bad faith claims are .not at issue here, however, and as 

such, we decline to address those arguments. 

Affirmed. 

WE CONCUR: 

~A • C.::\· 
~~) 

l:. J 
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 

INTERNATIONAL MARINE 
UNDERWRITERS, a division of One Beacon 
America lnsuranoe Company, a 
Massachusetts Insurance Company, 

Respondent, 

v. 

ABCD. MARINE, LLC, a Washington LLC; . 
ABCD MARINE, a Washington partnership 
and ALBERT BOOGAARD, an individual 
domiciled In Washington, 

Appellants, 

) 
) 
) 
) 

. ) 
} 
) 
) . 
) 
) 
) 
) 
) 
) 
) 
). 
) 

--------------~--~~~-----) 

No. 66102-7-1 

ORDER DENYING MOTION 
FOR RECONSIDERATION 

Appellant, ABDC Marine, filed a motion for reconsideration of the published 
. . 

opinion filed on December 5, 2011 in the above matter; an answer to the motion was 

filed by respondent, International Marine Underwriters. 

A majority of the panel of this court has determined that the motion should be 

denied; Now therefore, it is hereby 

ORDERED that appellant's motion for reconsideration is denied. 
. ~ . 

Dated this rday of /thll!u;,/J. , 2012. 
. ; 


