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No. 87407-7

SUPREME COURT
OF THE STATE OF WASHINGTON

IAN DEAN
Petitioner /Appellant

V.

THE FISHING COMPANY OF ALASKA, INC.
and
ALASKA JURIS, INC,
Respondents/Appellees

APPELLANT IAN DEAN’S ANSWER TO
BRIEF OF AMICUS CURIAE
WASHINGTON DEFENSE TRIAL LAWYERS

I. INTRODUCTION

The issue facing this Court is how to mesh the
substantive maritime law doctrine of maintenance and cure
with the procedural dictates of the Superior Court Civil

Rules (CR).

II. ARGUMENT-
Amicus Washington Defense Trial Lawyers (WDTL)

recognizes that in state court, “the court applies substantive



federal maritime law, but state procedural law.” WDTL
Amicus Brief at p. 3. The substantive federal maritime law is
as follows:

Once a seaman establishes his right to

payments (of maintenance and cure), the burden

shifts to the ship owner to prove that the injured

employee has reached a point of maximum
medical cure.

Haney v, Miller’s Launch, Inc., 773 F.Supp.2d 280, 290
(E.D.N.Y. 2010) (copy of case attached at Appendix). See,
Dean v. Fishing Company of Alaska, Inc., 166 Wn.App. 893,
898, 272 P.3d 268, review granted, 175 Wn.2d 1017 (2012).
“TYhe employer bears a heavy burden in deciding when to
terminate maintenance and cure.” Schoenbaum, Admiralty
and Maritime Law § 6-33 at p. 527 (5th ed. 2011).

Like the respondents (FCA), amicus WDTL confuses a
seaman’s initial entitlement to maintenance and cure with
the seaman’s right to have an already-established
entitlement to maintenance and cure continue until
maximum cure, or until other grounds for dis-entitlement
are shown by “unequivocal” evidence. Johnson v. Marlin
Drilling Co., 893 F.2d 77 (5th Cir. 1990). See brief of WDTL

at p. 9. All the cases cited by WDTL involve the threshold



entitlement to maintenance and cure, not disputed issues
about whether or not maximum cure has been achieved. Id.
There are two different ways to mesh the substantive
maritime law of maintenance and cure with the procedural
dictates of CR 56. The first is to recognize that the
shipowner has the burden of proof--at the summary
judgment stage as well as at trial--to show that a seaman
who has earlier established an entitlement to maintenance
and cure has reached maximum cure. A second way of
doing this is suggested by amicus Washington State
Association for Justice (WSAJ). WSAJ presents a novel
approach that Dean embraces as an alternative remedy:
Medical evidence obtained by the shipowner is not ‘material’,
for purposes of CR 56, when that evidence conflicts with
evidence presented by the seaman’s treating physician, in

regard to maximum cure. WSAJ Amicus Brief at p. 6.

I, CONCLUSION
Dean here suggests a procedure that, in part,
incorporates the holding of the Court of Appeals and the

positions of all parties to this case. That is, whoever seeks to



change the status quo regarding an entitlement to
maintenance and cure can request an evidentiary hearing or
expedited trial on the issue per CR 42. Stated differently, it
would be incumbent upon the party bearing the burden of
proof to demand a CR 42 proceeding during which disputed
evidence could be weighed. Under this scheme, a seaman
seeking an initial entitlement to maintenance and cﬁre,
facing disputed evidence preventing him from prevailing on a
summary judgment motion, could request an evidentiary
hearing or expedited trial pursuant to CR 42, By the same
token, a shipowner attempting to be relieved of an existing
burden to pay maintenance and cure, could present its
contrary medical opinion -- not sufficient with which to win
a summary judgment motion -- to the finder of fact at an
evidentiary hearing or expedited trial pursuant to CR 42.
This approach is preferable and less burdensome to the
shipowner than the filing of a declaratory judgment action
suggested by Professor Schoenbaum in Admiralty and

Maritime Law, supra at § 6-28, p. 510.
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IV. APPENDIX

773 F.5upp.2d 280 (2010)

Robert HANEY,
v,
MILLER'S LAUNCH, INC., et. al., Defendants.

No. 08-CV-5225
United States District Court, E.D. New York,
November 15, 2010
282 *282 Steven L. Barkan P.C. and Gerald P, Goldsmith, Esq., Melville, NY, for Plaintiff.

Rubin, Florella & Friedman LLP, by: Michael E. Stern, New York, NY, for Defendants.

MEMORANDUM AND ORDER

JACK B, WEINSTEIN, Senior District Judge.
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V. CONCLUBLON v vevrornsvitovssaonarorioonssarsenennns Cedseessaaeas e arrnes 294
l. Introduction

Claimed are injuries to a sailor dus to unseaworthiness and negligence of the vessel owner, The case ralses standard issues of
limited liability, cause of Injury, and malntenance and cure.

One new quaestlon Is posed: Does medical treatment to reduce pain and suffering come within the definition of "cure? While the
law of this clrcult is unclear, and the law of other circuits as well as tradition suggest the answer Is "no," changes In the view of
the medical profession and the public on the subject of paln amelioration answer "yes." The cost of palliative medical attention
to reduce pain, even after physical injuries have been corrected to the extent practicable, should be included in treatment and
cure of Injured seamen.

ll. Facts and Procedural History

Robert Haney sues Miller's Launch, Inc. ("Miller") for negligence, alleging that defendants failed to properly maintain and
operate the vessel, Marguerite Miller ("Marguerite"); that the vessel was unseaworthy; and that defendants falled to provide him
with prompt medical care for Injuries he sustained when the vessel hit a pier. He seeks additional maintenance and cure
paymants for back and neck pain and surgery.

Mlller moves for summary judgment, or in the alternative, a limitation on liability. For the reasons stated below defendant's
motion for summary judgment and limitation on llabllity is denled. For purposes of this motlon, the plaintiffs well-supported
factual allegations are accepted as true, with reasonable infarences drawn In his favor.

A. Incident

Millar is a New York corporation that owns the 42-foot crew boat Marguerite. Complaint ("Compl,") at  1; Defendants' Local
Rule 66,1 Statement of Undlsputed Material Facts ("Defs.' 8t.") at | 1. The Marguerite provides water taxi service throughout
the New York ports' waterways, constantly stopping and starting at various shore locatlons and shipsides. Robert Haney was a
deck hand aboard the Marguerite captained by Mike McCabe,

The vessel was traveling from its base on Staten Island to a pler in Manhattan. Compl. at {f 10; Plaintiff's Memorandum of Law
in Opposition to Defendants' Motion for Summary Judgment ("Pl's. Opp."} at 1. Prior to departure, Captaln McCabe visually
Inspected the vessel to check the oil and water levels. /d.; Defendants' Reply Memorandum of Law ("Defs.' Reply") at 3. He
turned the wheel and moved the throttle’s controt levers on each of the two engines to verify that the vessel could move forward
and astern. Pl's. Opp. at 1. He did not examina the engines or transmission controls. /d.

Wind and tide made the water choppy. Plalntlff's Rule 66.1 Statemant of Undisputed Facts ("Pl.'s St.") at § 23. When the vessel
ran Into the pler and then a bulkhead while docking at 34th Street, Haney was thrown to the deck. Compl, at {l 13. He sustained
Injurles to hls back and neck and sought immediate medical attention. /. at i} 16, 18; ses also PI. Ex. A at 74-79.

*284 Captain McCabe contacted Miller's pott office to request medical attention for Haney. PLEx. A at {1 90-94. Vice President
of Operations for Mliler, Sven Van Batavia, instructed the captain to return to Staten Island before providing aid because he
helleved there was too large a difference ih helght between the Manhattan pier and the vessel's deck to safely offioad Haney.
PLEx. D at 32-33; Defs.' Reply at 4-6. Yet, during hls deposltion, Batavia testified that he did not then know what the difference
was. PLEX. D at 34-38. And he did not check with New York's Emergency Medical Services to see if it would have had undue
difficulty removing Haney from the vessel to a nearby Manhattan hospltal. /d. Four hours after the accident, Haney arrived at
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the vessel's home port In Staten lsland where he recelved his first medical treatment, Pl.'s St. at ] 29; PLEx. A at 93; PLEx. D.
at 40-42.

B. Maintenance and Repair Policy

Amilcar Matos, Miller's Port Engineer, was in charge of the maintenance and repalr of all ship equipment. PLEX. B. at §-7.
Miller had a full service repair facllity at Staten island. /d.; Defs.' Mem. at 4; Def. Ex. 5 at 43 (deposition testimony of Haney).
Praventative maintenance is conducted as a matter of company policy. PLEX. B at 22. Whan a repalr is needed the captain
complates a maintenance sheet and places it in Matos' folder. PLEX. B. at 17. It is the captain's responsibility to report any
problems regarding transmisslon controls on a vessel. Id, at 27.28. Reliance is placed by Miller on the captain's performing
dally Inspections, completing safety sheets each morning, and executing a maintenance report for each needed repair.

Matos has only inspected the Marguerite once avery two years over the past sixteen years. Id. at 20-30, He testified that a
transmisslon issue is & serious "non sail item, you can't leave the dock” without its being In good order. /. at 28,

1tis agreed that the accident was caused by the fallure of a cotter pin (never recovered by Miller) on the transmission's control
laver, The company's maintenance repair program doss not specifically provide for inspection of this pin, See Defs.' Mem. at 4,

A few months prior to the incident, a complaint had been made relating to a cable failure on the Marguerite's transmisslon; a
repair order was submitted to Matos. PLEX. A at 43-49, Before the accldent, the Marguetlte also experienced a machanical
throttle problem that involved ability to control spesd. PLEX. A at 43-49 (testimony of Haney that he reported a problem with the
Marguerite involving the throttle to his captaln and other personne! in the malntenance department a few months before the
collislon), There was no record in the vessel's maintenance file relating to these deficiencles in the vessel's control system or of
thelr repair. P\.'s &t. at 1] 32; PLEX, B at 43-49 (Testimony of Amilcar Matos); PLEx. D at 46 (Testimony of Sven Van Batavia);
PLEX. E. (relevant portions of vessel's maintenance records). The vessel's logbook did not refer to a broken cotter pin or any
prablem in the engine room, Pl's 8t at 1149; PLEX. H (loghook page for the Marguerite dated Aprll 4, 2007). To date, the
allegedly guilty cotter pin has not been produced or Inspected.

C. Subsequent Remedial Measure

The first reported repalr on the vessel was twelve days after Haney was injured. See Pl's St. at {] 33, Matos and Batavia
testified that, after the accident, on instruction from the Coast Guard, & system-wide change was made on all of Miller's
vessals; the cotter pin was replaced with a *285 screw and locknut to better secure the cable to the transmisslon. See Pl.'s St.
at 1] 36,

Evidence of this subsequent remedial measure will not go to the jury. It Is arguably inadmissible as a subsequent remedial
measure. See Fed.R,Evid. 407 (subsaquent remedial measures); but see, Dan M, Kahan, The Economics—Conventional,
Behavioral, and Political—of "Subsequent Remadial Measures" Evidence, 110 Colum. L. Rev. 6, 1616-1653 (2010} (arguing
that the categorical ban on subsequent remedial measures evidence should be replaced with a case-by-case analysis of
whether such proof should be admitted). It Is also excluded under Federal Rules of Evidence 401-403 (relevance and exclusion
on grounds of confusion and waste of time), since the claim Is hot predicated on a design defect, but on lack of seaworthiness
and fallure to Inspect and repalr.

D. Proceedings

Jurisdiction is based on the Jones Act. 46 U.8.C. App'x § 688 et. seq. and 28 U,5.C. § 1333, Summary judgment is sought on
the following grounds:

A-3
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(1) The vessel was not negligently operated;
(2) The vessel was not negligently malntained and was seaworthy; and

(3) Haney is not entltled to additional malntenance and cure payments because he had obtained "maximum
medical Improvement," and residual pain and suffering is nat compensable,

Seg Memorandum of Law in Support of Defendant Miller's Launch, Inc. Motlon for Summary Judgment ("Defs.' Mem,") at 1.

Defendants also mova to limit thelr liability to $786,000, the clalmed value of the vessel. Id, at 2.
lIl. Contentlons of the Parties

Miller contends that there Is no evidence of negligence. Even if there were negligence, defendants argue for limited llability
because the actionable conduct was outside the knowledge or privity of the owner or manager. See Defs.' Mem. at 1, They
insist that Haney has not submitted any evidence that Captaln McCabe negligently operated the vessel or that there were any
deflclencies in defendants' malntenance and repair program or Its execution. /d. at 3-5; Defs.' Reply at 1. They submit that the
colllslon was due to an unforeseeable fallure of the cotter pin, causing a transmission cable to detach from the transmission,
Defs.' St. at § 6; Defs.' Mem. at 3; Defs.' Reply at 4; Dafs.' Ex. 7 (Vessel Incldent Report); there were no prior Issugs with the
cotter pin; and the vassel was operating normally before the colliston, Defs.' St. at 8; Defs.' Mem, at 7-9.

Plaintiff's view is that Miiler was negligent by falling to Implement a proper maintenance and repair program. He arguss that the
vessel was unseaworthy because of serlous mechanical deficlencles with the transmilssion that were known or should have
bean known to defendants prior to the colliston,

IV. Law and Application of Facts to Law

A. Summary Judgment Standard

Summary Judgmant is appropriate if "there Is no genuine lssue as to any materlal fact and the moving party Is entitled to

Judgment as a matter of law." Fed. R.Civ.P. 66(c); see rson v, Liberty Lo, U.8, 242, 248, 106 8 Ct. 2505, 81
L.Ed.2d 202 (1986); Powell v, Nat! Bd. of Med. Exam's, 384 F.3d 79, 84 (2d Cir.2004). Dismissal is warranted when, after
construlng the evidences In the light most favorable to the non-moving party and drawing all reasonable Inferences 286 In its
favor, there Is no genuine issue as to any materlal fact. Fed.R.Clv.P. 66(c); see Apderson, 477 .8, at 247-50. 255, 106 8.Ct,
2606; Sledge v. Kool 584 F.3d 105, 108 .(2d Cir.2008).

The burden rests on the moving party to demonstrate the absence of & genuine issue of material fact. Colofex v, Catrelf, 477

S. 317,323 2548, 91 L.Ed. 5 (1988); Goan Vv, Birth Defects Fou .3d 14
Clr.1998), If the moving party appears to meet this burden, the opposing party must produce evidence that ralses a material
question of fact to defeat the motion. See Fed,R.Civ.P. 56(¢). "Mere conclusory allegations, speculation, ot conjecture" will not
suffice, Clfarolll v, Village of don, 93 F.3d 47, 81 (2d Gir,1996); see also Delaware & Hudson Ry, v, Gonsolldated Rail
Corp., 902 F.2d 174, 178 (2d Cir, 1990},

B. Negligence

The Jones Act provides a faderal remedy for seamen Injured as a result of negligence, See 46 U.8.C. App'x. § 688(a) (2000) (*
{A} seaman who shall suffer parsonal injury In the course of his employment may ... maintaln an action for damages at law ...");

A4
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sge also & Drydogk Coi 632 .8, 811, 121.8.CL, 1827, 150 L E 34 (2001), The plaintiff
must prove by a prepanderaics of the evidence that: (1) he was employed by the defendant as a seaman and was acting within
the scope of his mployment at the time of the accident; (2) defendant's actions were negligent; and (3) defendant's negligence
caused his injurles. Nasserv, CSX /] upp.2d 307,

Negligence is "the failure to employ reasonable care given the circumstances.” Id. "The vessel owner owes his seamen an
obligation of fostering protection, which typically translates Into a higher duty of care than that accorded to land based torts." /d.
{citing Sa/ ffod States, 886, 891 (S.D.N.Y, 1994} (internal quotations and citation omitted)). Proof of
causation under the Jones Act requires a "substantially relaxed quantum of proof.... [P]laintlif need only demonstrate that
defendant's negligence played any part, even the slightest, in producing the injury ... for which damages are sought." Nasser,
191 F.Supp.2d &t 314 (internal quotations and citation omitted).

1. Duty to Provide Competent Crew

A vessel owner has a duty to use "due and proper care” to provide a competent crew—including the captain on board. Messina
v. Murray, 874 £.3d 118, 127 (2d Cir.2009) (quoting i 4 itad State. 151, 1168 (2
Cir,1978)). The owner's bellef In the abillty of the individual in charge of the vessel must be "objectively reasonable." Messing
874 F.3d 119 at 127, "It Is hornbook law that when a moving vessel strikes & stationary object an Inference of negligence arises
and the owner of the vessel then has the burden of rebutting such inference." Tug Ocean Prince, 584 F.2d at 1159,

Undlsputed is the fact that Haney was employed as a seaman—a deckhand—for Mlller and that he was working in that
capacity on the Marguerite at the time of the Incldent. Ses Plaintiffs Response to Defendants’ Statement of Material Facts ("Pl.'s
Resp.") at f1{f 1, 2; PL 8t at {11, 12.

Defendants' expart oplnes that Captain McCabe was "safe and prudent” in his operation of the vessel. See Defs.' Mem, at 6.
Nevertheless, the assertion that plaintiff falls to ralse "a scintilla" of *287 evidence pointing to negligent operation, Defs.' Raply
at 1, is not sufficlently persuasive to warrant summary judgment. Haney may be able to prove that Captain McCabe used
excessive speed when docking. He states that the captain "failed to change the engine's diraction” which "caused him to lose
control of the vessel so that it struck the pler." Am, Compl. at [ 14; Pl.'s Mem. at 3.

While Haney admits that Captain McCabe performed a general visual inspaction of the vessel and tested controls to ensure
that the vessel could move in forward and reverss, Pl's Resp. at {] 3, he points out that the captain did not inspect the
transmisslon or cable throttle assembly prior to departure. Pl's Resp. at §f 3; PLExX. A at 62. A jury could find that defendant
should have, but did not, properly inspect the pin. Fallure of Miller to locate and produce the cotter pin, which would have
probably fallan into the bifge If it broke, will not help defendants’ cage.

Haney testified that McCabe was a "great captain.” Hanay Depositlon, Def. Ex. & at 61. This concession doss not disprove the
clatm that his leader failed on this occasion.

2. Duty to Follow Internal Policies on Maintenance and Repair

A shipowner has a duty to provide a reasonably safe work environment aboard ship. Required are internal policies ensuring
proper malntenance and repair of the vessel. Sae /n the Matter of the Compl. of the City of New York as Owner of the M/V
Barberi ("Barberi”), 475 F.Supp.2d 235, 240-41 (E.D.N.Y.2007) (finding Clty's internal rules are relevant to determining what
constitutes due care); see also, do Kwiatkowski v. Bear. Steams & Co Ine., 306 F.3d 1203, 1311 (2d Cir.2002) ("
{NJoncompliance with internal standards could be evidence of a failure to exercise due care, assuming ... a duty as to which due
care must be exarcised.").

A-5
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It Is undisputed that Mitler had a maintenance and repalr system in place. $Sse PLEx, A at 43-44; Defs.' Mem. at 5. But, there s
evidence that the system was not followed before the Incldent. It took nearly sixtesn days to complete a malntenance rapair
form after the collision. Pl.'s $t. at § 33. Maintenance forms are not properly indexed or organized, leading to possible lapses In
performing repairs, Pl's St at §1 44, Nelther Batavia nor Matos, both assigned with overall maintenance and supervisory
responsibilities, Inspected the vessel before the Incldent, nor dld they investigate the cause of a previously reported
transmisslon failure. PL's 8t. &t ] 33, The maintenance and repalr program does not contain a speclfic diractive to inspect the
vital cotter pin,

3. Duty to Provide Medical Care

A shipowner has an obligation fo provide medical care to a seaman who falls ill or Is Injured while serving aboard a vessel.
Nasser, 191 F.Supp.2d at 318, Fallure to putthe vessel Into the nearest sanctuary to obtain professional madical treatment for
the seaman after he Is Injured may violate this duty. See Carr v, Standard Oil Co,, 181 F.2d 15. 16 (2d Cir.1950). The relevant
determinative factors include "the seriousness of the seaman's conditlon, the shipboard care availeble and rendered, the
availability of professional aid at the port, the master's knowledge of the facilitles at the port, the promixity of the port and .., the
consequences to the shipowner’s interests which would result from a deviation from course.” See 16 A.L.R. Fed. 87 (1973)
(citing numerous cases discussing these factors In determining vessel owner's negligence for delay in medical treatment for an
injured seaman).

288 Plaintiff alleges that following the collislon he required immediate medical attention, Pl St. at 11 19. He expscted the New
York City Emergency Medical Services to take him off the vessel, which was at a dock readily reachable by ambulance, and to
provide him with prompt medical treatment, id. Captain McCabe wanted to remove Haney from the vesse! immediatsly so he
could be treated in a nearby Manhattan hospital. /d. at | 20; PL.Ex. A at 90-84; PL.Ex. D at 32, 33, Countermanding the on-the-
scena officer-in-charge, Batavia ordered a retumn to Staten Island with the ailing Haney, Pl.'s St. at §j 20; PLEX. A at 90-94;
PLEx. D, at 32-38, As a result, Haney walted four hours before recelving any treatment, PL's St. at § 28. Arguably, this delay
was unwarranted, causing unnecessary pain and, possibly, further injury.

Defendants' theory fot returning to Staten Island with an injured seaman on board could be rejected by a Jury as unpersuasive.
Hanay's injury was obviously serious, When the vessel struck the pler Haney was thrown backwards and struck his neck on
the hatch. He stood up and was knocked down again when the vassel hit the bulkhead. PL's St. af §f 13. Passengers and other
crewmembers assisted him after the collision. Pl.'s St. at 1] 18, PLEX. A at 72-89. There Is evidence that no medlical care was
provided aboard the vessel. It had reached Its destination In Manhattan, and the evidence may demonstrate that Emergency
Medical Services could have immediately taken him to a local hospital, Defendants do not provide persuasive evidence
supporting a return to Staten Island before providing Haney with appropriate medical assistance, The rough water conditlons,
sombined with possible engine transmission faliures supported the need to seek Immedlate medical attention at the scene
rather than to risk further Injury to plaintiff during the rough journey back to Staten island, The jury could find that immediate
disembarkation was the prudent choice.

C. General Maritime Law

Under the doctrine of unseaworthiness, a vessal owner has the duty to provide its seamen "with a ship and appurtenances that
are reasonably fit for their intended purposes.” Sojak v, Hudson Waterways Corp., 5! 2d . 1978) {per curiam).
The genersl rule is that the vessel must be "staunch, strong, well equlpped for the Intended voyage and manned by a
compatent and skillful master of sound Judgment and discretion.”" Tug Qceap Prince, 584 F.2d at 1155, This duty is absolute,
but it does not require parfection or an accident-free vessel. Mifchell v. Trawler Rager, Inc., 362 U 8. 639, 560, 80 8.0, 926, 4
L.Ed.2d.941 (1980}, The standard ls "reasonable fithess; not a ship-that will weather every concelvable storm or withstand
every Imaginable peril of tha sea, but-a vesse! reasonably sultable for her intended service." Nagser 191 F.Suph.2d at 314-15.
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If a plalntiff establishes unseaworthiness the ship owner is strictly liable. See Seas Shipping Co. v. Sieracki, 328 1.S. 85, 94-95
66 8.Ct, 872, 80 L.Ed, 1099 (1946). The plaintiff may establish causation by proving that the "unseaworthiness played a
substantlal part In bringlng about or actually causing the Injury, and ... the Injury was elther a direct result or reasonably
probable consequence of unseaworthiness." Saleh v, United Stafes, 849 F.Supp. 886, 895 (5.0 N.Y.1994).

Liability based on the concept of unseawarthiness is wholly distint from llability based on negligence because
unseaworthiness. derives from a condition of the vessel—not limited by conceptions of negligence—and
preclsely how the condition came into being is irrelevant to *289 the owner's liabllity for injuries resulting from it,

in re Hygrade Operators, Inc., No. 99 Giv. 3851(VM) =2001 WL. 225028 *4 (5.D.N.Y, Mar. 6, 2001) (internal quotation marks
omitted).

Defendants’ assertlons that the vessel was seaworthy ars belled by thelr own evidence of absent maintenance reports and
needed repairs, They admit that there was a failure in the vessel's transmission. Whether it was due to a broken cotler pin that
prevented the throttle control cable from operating properly o some other transmission defect, the vessel was arguably not fit to
maks its journey.

Plaintiff provides some evidence that the vessel was unseaworthy in that it had mechanical problems prior to the date of the
coflision, previous complaints were made about a transmisslon cable fallure on the vessel, and inadequate Investigations were
performed 1o determine any defect. See Pl.'s St, at 1] 43, 44. He contends that thers is no "proof as to what caused the port
transmisslor to stick In forward gear In a situation where an investigation would be expected.”" Pl.'s Opp. at 9.

D. Limitation of Vessel Owner's Liability Act

The Limitation of Liability Act provides in pertinent pait, "the labliity of the owner of a vessel for any claim, debt, or liabllity...
shall not exceed the value of the vessel and pending freight .... Claims subject to limitation ... llabilitles ... are... any ... loss,
damage, or injury by collision, or any act, matter, or thing, loss, damaga, or forfeiture, done, occasloned, or incurred, without the
privity or knowledge of the owner." See 46 U.5.C. § 30605(a), (b) (emphasls added).

"Privity or knowledge" is a "term of art meaning complicity in the fault that caused the accident.” See Messina, 674 F.3d at 126
(quoting Blackler v, F. Jacobus. T} .. C0., 243 F.2d 733, 735 (2 957)). inthe case of a corporate owner, "liability may
not be limited (whera the negligence is that of an executive officer, manager or superintendent whose scope of authorlty
includes supervision over the phase of the business out of which the loss or injury occurred.)” Barber, 475 F.Supp.2d at 239
(quoting Corvell v, Fhipps, 317 U.S. 408, 408, 83 §.Ct, 291, 87 | Ed. 363 (1843)).

Whether a defendant is entitled to limit liability requires a two-part inquilry. The trier must determine if the accident was caused
by defendant’s negligence. If negligence is shown, tha vesssl owner must prove that the negligence occurred without its privity

or knowledge, Messina, .3d at 12827, "Privity like knowledge turns on the facts of particular cases." Copyell 317 LL.S, at
411,63 8.Ct. 201,

When an injury occurs because of the owner's neglect of its duty to use proper care In providing a competent crew and
seaworthy vessel, the owner is privy to the negligence. See Tug Ocean Prince, 684 F.2d at 1156, As already noted, plaintiff has
provided sufficlent evidence to raise a genulne issue as to the competence of the Marguerite captaln and seeworthiness of the
ship as well as the negligence of the Vice President of Operatlons when he ordered a return of the vessel to the pier at Staten
Island bafore providing Haney with medical care, Control by Milter's headquarters was sufficlent to Indicate knowladge on the
part of an executive in charge.

The nature of the vessel's voyages-—providing taxi service over the New York ports' waterways—suggests the opportunity for
more detailed controf by the owner *290 and responsibllity of Its executives, who were virtually on the scene, to supervise the
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vessel's ongoing seaworthiiess mare closely than if the vesse! werae on the high seas. The underlying theory of limited liabllity
as a policy to encourage Investment in risky, long sea voyages has little relevance to the Marguerite's meandetings within New
York harbor, in sight of its home port.

Limitation of liabllity has not been established.

E. Maintenance and Cure

1. Generally

Maritime law provides for malntenance and cure payments to a seaman who falis it or becomes injured while in service of the
vessel. See Earroll v, Unifed States, 3 1.698.Ct, 7 £ 1949). "Maintenance” refers to the obligation of
a shipowner to provide food and lodging, comparable to that received aboard a vessel, See Marcle v. Reinaver Transp,
Companies, 397 F.3d 120. 129-30 (2d Gir,2005), “The right to maintenance does not depend on the shipowner's fault or the

job-relatedness of the seaman's injury[;]" tort law rules of contributory negligence, comparative fault, assumption of risk and

unseaworthiness do not apply. /d. (clting lotor 21.U.8, 1.4, 95 8.Ct. 1381, 43 L Ed.2d 682 (1976)); Amunar
v. United States, 342 F.3d 133 142 {2d Cir.2003); see also McMil ug Jana A 8 F.Supp. 452, 458
{E.D.N.Y,1995). "The shipowner's obligation to pay mafntenance lasts until the seaman has recovered or his condition is

declared permanent and incurable.” Marcic, 397 F.3d at 130; Vella, 421 U.S. at 5. 95 $.Ct, 1381; Amimar, 342 F.3d at 142,

"Cure"” refers to payments for all aspects of the seaman’s medioal care until he reaches the maximum practicable medical cure.
See MoMillan, 885 F.Supp. at 469, The sallor bears the burden of persuaslon to prove his or her right to maintenance and cure.
Id.; see also Qaylsson v, United Slates, 262 F.2d 362, 353 (2d Gir,1968) ("[T]he right to maintenance and cure may continue to
exist, even after periods of work, or the granting of a fitness certificats, until maximum rehabilitation has been attained."), Once
a seaman establlshes his right to payments, the burden shifts to the shipowner to prove that the injured employee has reached
a polnt of maximum medical cure. MoMillan, 885 F.Supp. at 469, 460. "Maximum medical cure" is achieved when the seaman
recovers from the injury, the condition permanently stabllizes or cannot be Improved further. id. at 459, "Any doubts or
ambiguities relating to maintenance and cure must be resolved In favor of the seaman.” /d. at 460,

Historically, maintenance payments were determined by "taking into account all relevant circumstances, such as the somewhat

aquivalent costs for housing and food ashore as well as reglonal differences in prices in the United States." Amipar, 342 F.3d at
143 (cltation omitted). From 1940 to 1870 the standard payment was $8 per day, Id. Collective bargaining agreements ("CBAs")
betwesn vessel owners and seamen's unions set rates at the same amount. Later, rates varled among CBAs from $10 per day

to $16 and $30 per day. /. These rates seem absurdly low In view of today's costs of living.

As its name suggests, maintenance was originally designed to provide sustenance to a crew member placed ashore while the
ship salled on, The above figures suggest it is now somewhat attenuated for that purpose by long-term Inflation, But, while its
amount may have shrunk In relative value, Its duration remains the period when medical treatment is called for.

*291 2. Pain

The Court of Appeals for the Second Cireuit appears not to have spacifically ruled recently on whether payments to relisve paln
and suffering are approprlate under the malntenance and cure doctrine. On occasion courts in this cireuit have held that & sallor
was entitled to curative, but not palliative treatment for pain. Those decisions rely on precedent that is somewhat ambiguous on
the issue. See, e.¢., MeMillan, 885 F.Supp. at 481 ("The rule of law which must be applied in this Clrouit dictates that as long as
the seaman’s condition is susceptible to curative as opposed. to palliative treatment, the shipowner is liable for maintenance and
cure.”) {clting Berke v, Lehigh Marine Disposal Corp.. 436 F.2d 1073, 1076 (2d Cir.1970)): Dasmond v. United Stalfes, 217 F.2d
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948, 960 (2d CIr.1954), cort. denled, 211,
0..4.95 8.Ct. 1381; Nasser, 191 F. Sygg 2dat 31 (allowmg payment for "all reasonable medical curative (Le. not pall!atlve)
expenses Incurred", citing McMillan, supra, at 461).

The Supreme Court has not squarely addressed the lssue of whether "cure” encompasses paliiative care, In Vella the Court
held that a shipowner's duty to provide maintenance and cure ends when medical diagnosis Is made that the seaman's Injury
was permanent and incurable. 42118, at 5.6, 95 8,Gt, 1381, It expressly reserved decislon on the issue of payment for pain
and suffering. "{i]t Is not necessary to address the questlon whether the jury award might afso be sustained on the ground that
the shipowner's duty in any event obliged him to provide palliative medical care to arrest further progress of the condition or to
reduce pain, and we intimate no view whatever upon the shipowner's duty in that regard.” Id. at 8, n. 4, 96 5.Ct. 1381; see also
Farrell v. United Stafes, 336 U.8. 611, 69 8.Ct, 707, 93 1. Ed, 850 (1948) (permanaently disabled seatman not entitfed to
maintenance and cure payments after his condition was dlagnosed as hopeless).

In Berke, the Court of Appeals for the Second Circuit held that treatment for aggravated bronchitis was not part of the vessel
owner's "cure” obligation because It would only “refieve the symptoms but would not permanently Improve the condition.” 435
F.2d al 478. Though it considered and rejected the Third Circuit's now overruled position that "cure" covers payments for pain
relief, soe id. n. 3, the Court of Appesls for the Second Clreult ssued no specific holding regarding the validity of payments for
paln and suffering.

Maintenance and cure, on the grounds that a condition was incurable, were denied in Desmond. 217 F.2d at 950 ("If incurable,
the shipowner has no further liabllity, whether or not the patient requires additional treatment to restraln degeneracy or relieve
pain."); see also Li he, 5.8 108 F.2d 80 2d Cir. 1940) (reversing judgment for maintenance and cure
since treatments to prevent relapse do not "effectuate further sure™y, Muruaga v. United States, 172 F.24d r.194;
{reversing 2 Judgment for malntenance and cure to a victing of an incurable cardlovascular disease because treatment has
provided "all the improvemant to be expected in an Incurable disease").

Apparently In the Second Circuit whera a defendant's negligence aggravates a plaintiff's preexisting condition (causing plaintiff
to experience new pain), defendant is liable in full for the treatment of the rasulting pain, See Milos v. Sea-Land Serv. Inc, 478
F.Supp. 1018, 1023 (S.D.N.Y.1879), affd without op., 622

*292 Courts In other clrcults have held that treatment to relieva pain is "palilative” and does not support maintenance and cure
payments since reduction of paln or its Intensity does not affect the underlying medical problem. Ses, e.g., Whitman v, Miles.
2387 F.3d 68 (15t Clr.2004) ("[Tireatment that Is more than simply palfiative, and would improve {the seaman's] medical condition
... Is enough to support an award of maintenance and cure in ald of permanent improvement short of a complete cure. (nterhal
quotations and citation omitted)"); Cox v, vo Com,, 617 F.2d 627, i (overruling Neff v. Dravo Corn,, 407
E.2d 228 (3d Cir. 1969)) (vessel and cargo ownar are not required to Insure agalnst the cost of palliative or preventive care);

2} in. 227 F.2d 245, 246 (9th Cir.1 (holding "palliative” is not coverad by meaning of "cure” since it Is defined
as "lo sase without ouring); Lopinto v. Crascant Marlne Towing, No. Clv.A, 02-2983, 2004 WI. 1737801, 2004 U.8. Dist. Lexis
13408 (E.D.La. Aug. 2, 2004); Sefefk v, Ocean Pride Aloska, 844 F.Sunp. 1372, 1373 (D.Alaska 1993) ("A vessel owner must
anly pay for curative, as opposed to palliative, medical treatment.”); see also, e.g., Robert Force, Admiraify and Maritime Law
90 (Fed. Jud. Center 2004) (citing Fapmell v, United States, 336 U.S, 511, 60.8,Ct, 707, 93 L.Ed. 850 (1940), for the proposition
that "an employer has no obligation to provide malntenance and cure payments for palliative treatments that arrest further
progress of the condition or refleve pain once the seaman has reached the point of tota! disabilty"); Grant Gilmore & Charles L.,
Black, Jr., The Law of Admirally 209 n. 62b (2d ad, 1975) (" Cure' In the. phrase ‘maintenance and curd' orlginally meant "care.'
One of the odd by-products of the Farrell case is that the meaning of cure’ has now shifted to that of recovery from diseasa or
injury."). Gilmore and Grant explain that Farrell, does not create,

any time limit on the duration of the shipowner's ilabllity, so long as there Is a chance of improvement In the
clalmant's condition. The majority opinlon In Farrell seems to take the position thal “cure’ means improvement, or
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the possibility of improvement, and that Farrell could not recover medical expenses necessary to maintain him in
his present condition without further deterioration.

Id. at 299,

Current general medical practice ralses doubts about these hoary limitations on medical treatment to alleviate the kind of
persistent paln and suffering Haney is allegedly experiencing. New theorles on medical treatment for paln rellef, and an
evolving sense of the importance to doctors and patients of well-being and quality of fife Issues, include pain management.
Paltiative care [s now encompassed In the notion of recovery and maximum improvement. The medical profession has a
specialty for pain medicine and an association dedicated fo fostaring advocacy, research and tralning in the field. See American
Academy of Paln Mediclne ("AAPM") (representing physiclans practiclng in pain medicine). The AAPM notes that “[{jhe practice
of pain medicine is multi-disciplinary in approach, incorporating modalities from varlous specialties to ensure the comprehensive
evaluation and treatment of the pain patient.” Seg AARPM, Mission Statement, avallable at htip:/iww.painmed.org/ (last vislted
Nov. 16, 2010} (indlcating that pain medicine crosses numerous fields including anestheslology, Internal medicine, neurclogy,
neurological surgery, orthopedic surgery, physlatry (rehabllitation physiclans who treat nerve, muscle, and bone injuries), and
psychiatry), Physlclans note that "{plain is one of the most comman reasons people seek medical “203 care." Richard M.
Mutarski et. al., Measuring Pain as the 5th Vital Sign Does Not Improve Quelily of Pain Management, 21 J. of Gen, Internal
Med. 607, 607 (2008) ("[Clhronic pain has been estimated to be under treated In up to 80% of patlents In some settings.").
"Uncantrolled pain not only results In unnecessary suffering, but compromises the care of underlying diseases and can lead to
depression, decreased enjoyment of life, and less productivity.” id. '

When & patlent Is assessed for treatment at a medical facility it is now standard practice to measure the individual's pain along
with his temperature, pulss, respirations and blood pressure. See Veterans Health Admin., Directive 2009-053; Pain
Management, available af hitp:/iwww1.va,gov/PAINMANAGEMENT/docs/VHAQ9PainDirective.pdf (last visited Nov. 16, 2010)
(discussing "Pain as a Fifth Vital Slgn" Inltlative); see also Mularski e, al,, supra, at 611 (‘Additional interventions are needsd to
improva providers [sic] awareness of patients' pain and to Increase the rates at which they provide appropriate therapy."). See
also. e.g., American Academy of Pain Management, Assessing and Treating Low Back Pain An Interview with Bruce Nicholson
M.D., 15 The Paln Practitioner 3, 17-21 (Fall 2005) (discussing numerous treatment options for back pain inciuding medical,
surgical and other non-invasive theraples); Sepulveda et. al., Palliative Care: The World Health Organization's Global
Perspective, 24 J, of Pain and Symptom Mgmt. 2 (Aug. 2002) (discussing Impertance of developing palllative care systems to
Improve quality of life of sick and injured); Pub, L. No, 106-386 (Oct. 28, 2001) (declaring the calendar decade beginning In
January 1, 2001 the Decade of Pain Control and Research).

QOne problem with compensation for pain Is that so much of it is subjective and Incapable of a preclse objective evaluation. See,
e.g., Marcia L. Meldrum, A Capsule History of Pain Management, 290 J. of the Am. Med. Assoc. No. 18, Nov. 12, 2003 at 2470
(2003) (“Pain is a complex clinical problem. Assessment depends on verbal report, and the patient's physical perceptlons may
be modified by cognitive and affective factors.").

The cost of maritime insurance may posslbly be Increased by a change of law to include paln alleviation in “cure." The same
Issue exlsts with respect to compensation for injuries and tort law generally. There appears no reason why adsquate control
agalnst excessive recoveries cannot be provided in admiralty cases.

Whether paln Is included in medical treatment may be a questlon of fact for the jury. It Is time to reconsider the old rule, now out
of the main stream of medical practice. In any event, the probable need for further surgery suggests that in the Instant case
treatment may not have been complsted even in its traditional sense.

3. Additional Treatment

Miller has pald Plaintiff approximately $38,000 in maintenance and cure, Defs.' Mem. at 15. Its expert examined Haney and
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dstermined that he had reached maximum medical cure and was fit to retum to work. /d.; see also, Defs.’ Ex. 9 at 8, 14 (Report
of Dr. Head and Report of Dr. S.W. Blelfer). Plaintlif seeks additlonal payments for spinal surgety, See Pl's Opp. at 12.
Plaintiffs treating physiciar stated that his medicai condition, degenerative disk disorder, would improve with such surgery. /d.;
sea also, PLEX. 1. (Report of Dr. Chang). Surgery has been delayed because Miller does not belleve it is required under the
routing malntenance and oure doctrine, See PL.'s St. at ] 69, 60. There is also a question of whether Haney's preexisting disk
disorder is unrelated to the accident, (see Def. Ex. 8), or *294 whether the accident exacerbated a preexisting condition. See
PLEx, L. Plaintiffs treating physician indicates that Haney's pain and the back condition were precipitated by the accident,
noting that plaintiff never complained of prior symptoms. See id. These questions of fact require a trial.

V. Conclusion

Defendant's motion for summary judgment Is denied.

SO ORDERED.
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