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This consolidated appeal arises out of land use petition act (LUP A) 

proceedings1 brought before the King County Superior Court by the 

Respondent King County Department of Development and Environmental 

Services (''DDES" or "Department"). Appellant King County Hearing 

Examiner ("Examiner") respectfully submits this brief in support of the 

limited appeal issues set forth herein. 

I. INTRODUCTION 

In its Order Granting LUPA Appeal dated November 17, 2010 

("Order"),2 the Court reversed a decision issued by the Examiner 

pertaining to code enforcement proceedings initiated by the Department 

against a property owner (Jeffrey Spencer) and his commercial tenant 

(Ronald Shear) for failing to secure what DDES believed to b~ necessary 

permits applicable to the material processing operations conducted on the 

Spencer property and for alleged critical areas (wetlands3 and flood 

hazard) violations. 

In a decision issued on January 28, 2010 ("Examiner's Decision")4 

the Examiner largely grant~d Spencer and Shear's appeal. The Examiner 

1 
All three defendants appealed from the Superior Court decision. The three appeals 

were consolidated by notation ruling on January 19, 2011. 
2 

A true and correct copy of the Superior Court's Order is attached hereto at Appendix 
A. 
3 

DDES did not pursue the Examiner's resolution of the wetlands issue in its LUPA 
appeal before the Superior Court. 
4 

A true and correct copy of the Examiner's Decision is attached hereto at Appendix B. 
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determined that the materials processing operations challenged by the 

Department constituted a legal nonconforming use and that DDES had 

failed to prove the existence of critical areas violations on the subject 

property both with respect to the wetlands and flood hazard area citations. 

(CP 266) The Examiner disagreed with Spencer and Shear only with 

respect to their contention that a legal nonconforming use was not subject 

to certain permit requirements related to the expansion and ongoing 

conduct of the operations and that they were not responsible parties for 

purposes of code compliance. 5 (CP 250-282) 

In its LUPA petition, the Department argued that the Examiner 

erred in concluding that the materials processing facility constituted a 

legal nonconforming use of the property and that the Examiner exceeded 

his jurisdiction both with respect to his conclusion regarding the 

applicability of flood hazard regulations to the subject property and by 

placing conditions on the Department's subsequent permit review of 

operations the Examiner had determined to be a legal nonconforming use. 

(CP 1-46) 

The Superior Court agreed with the Department and ruled that the 

Examiner erred as a matter of law in concluding that a legal 

The Examiner's resolution of the responsible parties issue was not a subject of review 
before the Superior Court. 
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nonconforming use had been established on the subject property and that 

the King County Critical Areas Ordinance does not contain an enforceable 

flood hazard standard. The Court further ruled that the Examiner 

exceeded his jurisdiction by imposing conditions on DDES' review of 

subsequent permit applications pertaining to ongoing material processing 

activities on the property. The Court was persuaded that such conditions 

might conflict with other regulatory schemes such as the State 

Environmental Protection Act ("SEPA"), Chap. 43.21C RCW. 

The imposition of conditions on the Department's subsequent 

review of permits related to the materials processing operation <;m the 

property was predicated on the Examiner's determination that Shear's 

material processing operations were a legal nonconforming use of the 

Spencer property and that the Department had failed to prove wetlands 

and flood hazard violations on the property. Following what had been 

protracted and contentious proceedings, the conditions on subsequent 

permit review were intended to achieve finality and to preserve the effect 

of the Examiner's determinations on these issues by safeguarding against 

the subsequent permit review process being used as an opportunity to 

relitigate them. 

Under the circumstances of record before the Examiner, and in 

light of the Examiner's important regulatory oversight role, the Examiner 
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was within his authority to impose the permit review conditions. 

Furthermore, nothing in the Examiner's Decision directed DDES to violate 

any code provision or statute. As such, the Superior Court's conclusion 

that the Examiner exceeded his authority to place conditions on 

subsequent permit review should be reversed. 

Even assuming this Court were ultimately to concur with the 

Superior Court's conclusion that the subject materials processing 

operations did not qualify as a, legal nonconforming use, the Superior 

Court's conclusion that the Examiner acted beyond his authority in 

conditioning further permit review would still be erroneous. In that 

eventmility, rather than affirming a reversal of the Examiner's Decision, 

the appropriate remedy would be to remand this matter to the Examiner to 

allow him an opportunity to modify the Decision to dispense with any 

conditions that are rendered moot as a consequence of the Court's 

determination of other appeal issues and to otherwise modify the Decision 

consistent with the Court's conclusions. 

Finally, the Examiner notes that it participates in this consolidated 

appeal only for purposes of addressing the one issue pertaining to the 

Examiner's jurisdictional authority presented by the Superior Court's 

Order and not for purposes of advocating for or against any other party's 
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position on the other substantive issues presented in this consolidated 

appeal.6 

II. ASSIGNMENTS OF ERROR 

The Examiner assigns errorto Finding of Fact No.3 and 

Conclusion ofLawNo. 3 as set forth in the Superior Court's Order. 

III. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

Whether the Court erred in concluding that the Examiner exceeded 

his jurisdiction by imposing conditions on any subsequent permit review 

associated with Shear's operations where the Examiner largely granted 

Spencer and Shear's code enforcement appeal- and imposed the permit 

review conditions in order to achieve some measure of finality in those 

protracted and disputatious proceedings by precluding further debate 

during the permit review process on disputed issues already resolved by 

the Examiner - and where no showing was made that the permit review 

conditions insolubly conflict with other code or statutory requirements. 

IV. STATEMENT OF THE CASE 

This LUPA matter arose out of a code enforcement action · 

involving the operation of an organic waste processing facility in the 

6 
In its LUP A appeal, the Department also challenged the Examiner's jurisdiction with 

respect to his conclusion regarding the applicability of the county's flood hazard 
regulations to the subject property. The Examiner appeared in the Superior Court 
proceedings for the limited purpose of responding to the jurisdictional challenges raised 
by the Department. Since the Court resolved the flood hazard issue on non-jurisdictional 
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Lower Green River Valley.7 The Department initiated code enforcement 

action against the property owner (Spencer) and the commercial business 

operator/lessee (Shear) by issuing a notice and order on October 9, 2006 

citing Spencer and Shear for operation of a materials processing facility in 

an A-108 zone in a critical area (wetland, flood hazard area) without 

required permits and for clearing, grading, and/or filling within a critical 

area without permits. (CP 253) The notice and order required the facility 

to be shut down, all equipment to be removed from the site, and a clearing 

and grading permit obtained to abate and restore the property. Id. Both 

Spencer and Shear appealed the notice and order to the Examiner. Id. 

The Department's primary allegations in the code enforcement 

action were that the appellants were operating an unpermitted materials 

processing facility in an agricultural zone and in violation of critical areas 

code provisions pertaining to wetlands and flood hazard areas. The 

Examiner resolved those fundamental issues in favor of Spencer and 

Shear. The Examiner granted Spencer and Shear's appeal after concluding 

~rounds, the Examiner has not assigned error to the Court's ruling on that issue. 
As the Examiner described the operations: "The subject business is not accessory to a 

mineral extraction or sawmill use, it involves grinding and screening large quantities of 
mostly land-clearing and landscaping organic debris, and the piles of pulverized organic 
product are.constantly being expanded as materials are ground and depleted as product is 
sold. The piles of stumps, branches and yard waste increase during the summer and are 
mostly processed during the winter. Much of the ultimate product is used in winter by 
dairy farms as animal bedding and some of the material is burned by mills for electric co­
feneration." (CP 254-255) 

Agricultural Zone, 10-acre minimum parcel. KCC 21A.04.010; KCC 21A.12.040. 
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that the material processing operation was not illegal as alleged by DDES, 

but rather a legal nonconforming use ("NCU"). (CP 269, 275) The 

Examiner also concluded that DDES had failed to prove the existence of 

critical areas violations on the Spencer property. (CP 274) 

The Examiner denied Spencer and Shear's appeal only with respect 

to their contention that because the operation was a legal NCU they were 

not required to obtain a conditional use permit ("CUP")9 and a grading 

permit and with respect to their contention that they were not responsible 

parties for purposes of code compliance. (CP 274-275) 

In its LUP A appeal, the Department asserted, among other issues 

not the subject of the Examiner's instant appeal, that the Examiner 

exceeded his jurisdiction by placing conditions on the review of 

subsequent permit applications pertaining to Shear's operations. Without a 

showing that specific code or statutory violations would necessarily result 

from the imposition of such conditions under those circumstances, the 

Court nevertheless granted the Department's LUP A appeal on the grounds 

that the Examiner exceeded his jurisdiction by conditioning the review of 

subsequent Spencer-Shear permit applications. As noted, the Examiner 

had determined those operations to be a legal NCU and had further found 

The property is a ten acre parcel. (CP 251) 
9 The Examiner reached this conclusion because the operations on the Spencer parcel, 
although a legal NCU, had been significantly expanded. (CP 274) 
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that the Department had failed to establish any critical areas violations on 

the property as had been charged in the notice and order. The permit 

· review conditions were imposed by the Examiner in order to preserve the 

central conclusions of his Decision in any subsequent permit review 

proce~:;dings. 

V. ARGUMENT 

A. Standard of Review 

Judicial review of a final land use decision is governed by LUP A, 

RCW 36.70C, et seq. Appellate review is conducted de novo on the basis 

of the administrative record. Wells v.Whatcom County Water Dist. No. 

lQ, 105 Wn.App. 143, 150, 19 PJd 453 (2001). The appellate court 

reviews the decision from the same vantage point as the superior court, 

applying the LUPA standards of review directly to the hearing examiner's 

decision and on the basis of the administrative record that was before the 

hearing examiner. HJS Dev. Inc. v. Pierce County, 148 Wn.2d 451, 467-

68, 61 P.3d 1141 (2003); Pinecrest Homeowners Ass'n v. Glen A. 

Cloninger & Assocs., 151 Wn.2d 279,288, 87 P.3d 1176 (2004). No 

deference is given to the Superior Court's findings. Griffin v_. Thurston 

County, 165 Wn.2d 50, 55, 196 P.2d 141, 143 (2008). 
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As the party seeking relief from the land use decision, DDES bears 

the burden of meeting one ofthe LUPA standards of review. Pinecrest, 

151 Wn.2d at 288. The LUPA standards are: 

. (a) The body or officer that made the land use decision 
engaged in unlawful procedure or failed to follow a 
prescribed process, unless the error was harmless; 

(b) The land use decision is an erroneous interpretation 
of the law, after allowing for such deference as is 
due the construction of a law by a local jurisdiction 
with expertise; 

(c) The land use decision is not supported by evidence 
that is substantial when viewed in light of the whole 
record before the court; 

(d) The land use decision is a clearly erroneous 
application of the law to the facts; 

(e) The land use decision is outside the authority or 
jurisdiction of the of the body or officer making the 
decision; or 

(f) The land use decision violates the constitutional 
rights of the party seeking relief. 

For purposes of the Examiner's limited appeal, the relevant 

standard is whether the Examiner's Decision was outside his authority or 

jurisdiction. RCW 36.70C.l30(1)(e). 

Relief may be provided under LUPA only ifthe petitioner has 

carried its burden of establishing that one of the standards articulated in 

RCW 36.70C.130(1) has been met. Griffin v. Thurston County, 165 
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Wn.2d at 55. Moreover, under LUPA, a reviewing court sitting in an 

appellate capacity must give substantial deference to both legal and factual 

determinations of local jurisdictions with expertise in land use regulation. 

RCW 36.70C.l30· (1); Timberlake Christian Fellowship v. King County, 

114 Wn.App. 174, 180,61 P.3d 332 (2002). 

As the party seeking relief from the Examiner's Decision, it is the 

Department's burden to show that it is entitled to relief under the 

applicable LUPA standard. Since the Department could not meet its 

burden to establish error under LUP A with regard to the Examiner's 

authority to impose conditions on subsequent related permit review, the 

Court erred in reversing the Examiner's Decision on that issue. 

B. The CourtErred in Concluding that the Examiner Exceeded 
his Jurisdiction by Imposing Conditions on Subsequent 
Permit Review Proceedings Associated with the Material 
Processing Operations on the Spencer Property. 

Having concluded that the material processing operations 

conducted by Shear on the Spencer property constituted a legal 

nonconforming use and that DDES had not proven the wetlands and flood 

hazard violations cited in the notice and order, the Examiner did not 

exceed his authority in placing reasonable limitations on the Department's 

permit review process as it related to the contested operations. As such, 

the Examiner's Decision to impose conditions on future permit review 
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relative to Shear's operations should riot have been reversed on the 

grounds that the Examiner lacked jurisdiction to impose such conditions. 

1. The Examiner imposed conditions as a result of the grant of 
the Spencer-Shear appeal, not its denial, and he did not 
exceed his authority by restricting DDES from 
undermining the effect of his decision via its ongoing 
regulatory supervision of the Spencer property. 

In its LUP A petition, the Department argued that KCC 

20.24.080(B) precludes the Examiner from placing conditions on a permit 
' . 

· or appeal that has been denied. The Examiner did not do so. As 

previously noted, the Spencer-Shear appeal was granted insofar as the 

appellants contended that a legal interim recycling facility had been 

established on the site and that the Department had failed to prove the 

existence of critical area wetlands on the property or that the property was 

within a flood hazard area. The appeal was denied only insofar as the 

appellants contended that such nonconforming use could be expanded and 

operated without further county permit review. 

From that threshold finding, the Examiner went on to conclude 

that, while the property was being operated as a legal nonconforming use, 

it was nevertheless subject to ongoing regulatory action to the extent that· 

the existing use expanded beyond its original scope and because 

nonconforming materials processing operations are not wholly exempt 

from regulatory oversight. (CP 271) 
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Only after resolving the threshold questions of whether the appeal 

should be granted as to the establishment of a legal nonconforming 

materials processing use on the Spencer property and whether any critical 

areas violations had occurred was it necessary to address the questions of 

whether any expansion of the use required a conditional use permit 

("CUP") and whether the operations on the Spencer parcel, 

notwithstanding their status as a legal nonconforming use, are nevertheless 

subject to some degree of regulation under the County's zoning code. (CP 

269) Although the nature of the processing use on the Spencer property 

did not change after 2005, because its "volume and intensity were greatly 

enlarged" the Examiner concluded that the appellant's were required to 

obtain a CUP. I d. 

Thus, while the Examiner concluded that although the materials 

processing operation on the Spencer property qualified as a legal 

nonconforming use, he also ruled that its expansion was subject to some 

degree of regulatory oversight. (CP 269-271). The Examiner, however, 

also made clear that such future oversight, was not to be used as a means 

of unraveling the essential conclusion reached by the Examiner; namely, 

that the materials processing operation on the Spencer parcel was legal: 

[T]he application of KCC Chapter 21.A.22 to processing 
operations on the Spencer property needs to be subject to a 
the [sic] limitation that such procedures should not be used 
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as a back-door pretext to force the legally established non­
conforming activity out of business. 

(CP 271) 

2. The conditions imposed by the Examiner were appropriate 
in light of the protracted and fractious nature of these 
proceedings. 

This matter was the subject of lengthy and contentious 

proceedings before the Examiner. The Department's underlying Notice 

and Order was issued on October 9, 2006. As the Examiner observed in 

his Decision, "[t]he two-and-a-half year period stretching from the filing 

of the notice and order in October 2006 to the opening of the appeal 

hearing on June 23, 2009 was characterized by much maneuvering and 

wrangli~g but produced little in the way of useful results." (CP 253) The 

hearing alone lasted eight days over a span of time extending from June 

23, 2009 to November 16, 2010, and resulting in nearly 3,000 pages of 

transcript. The matter was so contentious that the original hearing 

examiner reviewing the case eventually recused himself. (CP 254) 

The contextual reality of these "marathon proceedings" was a 

significant consideration for the Examiner in fashioning a remedial 

scheme that would achieve finality and preserve the effect of his findings 

and conclusions regarding the alleged code violations. As the Examiner 

saw it: 
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DDES's non-negotiable bottom line appears to be simply 
to shut down the cited commercial operation on Mr. 
Spencer's property. Moreover, since Mr. Shear seems to 
have unwisely engaged in some bad behavior with both the 
neighboring property owner to the south and with some of 
the agency inspectors and investigators, DDES adopted the 
position that closing down operations on the Spencer 
property was a holy crusade where nothing short of total 
victory would be acceptable. The inevitable result of this 
rigidity was a process more preoccupied with posturing 
and tactical moves and countermoves than with identifying 
and addressing the underlying issues. 

(CP 253) 

Given the highly adversarial nature of the proceedings, the 

Examiner was within his regulatory oversight authority to fashion a 

remedial scheme that would preserve the integrity and fairness of the 

hearings process by including in his Decision a directive to the 

Department not to use future regulatory actions to relitigate the essential 

issues resolved in the hearing process. In other words, the Examiner acted 

within his authority to fashion a remedy that would give full force and 

effect to his Decision that the material processing operation on the 

Spencer property was a legal nonconforming use and that the Department 

had failed to meet its burden of proving the existence of critical areas 

violations as charged in the notice and order. 

In its LUPA appeal, the Department argued that, pursuant to KCC 

20.24.080(B), the Examiner cannot condition the denial of an appeal. 
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Since the Examiner's conditions were not imposed as a result of the 

aspects of the Decision qenying the appeal, but rather on those a~pects of 

the Decision that granted the appeal, the County's reliance on KCC 

20.24.080(B) is misplaced. In fact, KCC 20.24.080(B) specifically 

authorizes the Examiner to, "grant the application or appeal with such 

conditions, modifications and restrictions as the examiner finds necessary 

to make the application or appeal compatible with the envirohment and 

carry out applicable state laws and regulations ... and ... official laws, 

policies and objectives of King County." KCC 20.24.080(B). 

The Department's reliance on In Re King County Hearing 

Examiner, 135 Wash.App. 312, 144 P.2d 345 (2006) in support of its 

argument that the Examiner improperly conditioned the Decision is also 

misplaced. In that case, the hearing examiner denied a citizens group's 

appeal of a final environmental impact statement ("EIS ") that had been 

issued for a proposed wastewater treatment facility. Having denied the 

appeal, however, the hearing examiner in that case nevertheless imposed 

additional environmental review conditions, including a requirement that 

additional seismic studies be undertaken on the site of the proposed 

facility. The hearing· examiner further required that if the additional 

investigation yielded evidence that the site was on a fault line, a 

supplemental EIS was to be produced. Under such circumstances, where 
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the hearing examiner had outright denied the administrative appeal, but 

even so still imposed substantial additional environmental review 

responsibilities on the agency that had prevailed in the appeal, the court 

concluded that KCC 20.24.080(B) precluded the imposition of those 

additional requirements on the affected agency. 

The application ofKCC 20.24.080(B) in the Hearing Examiner 

case is distinguishable from its application in the instant matter. In 

contrast to the instant matter, the Hearing Examiner case was one in which 

the underlying administrative appeal was completely denied. Here, as 

noted, the underlying appeal was granted with respect to its most 

significant and fundamental issues. Under such circumstances, neither 

KCC 20.24.080(B) nor the Hearing Examiner decision preclude the 

imposition of conditions on subsequent permit review that restrict the 

Department from reopening issues settled by the Examiner in the code 

enforcement proceedings. 

Not only is DDES' application ofKCC 20.24.080(B) incorrect in 

the context of these proceedings, the Department's argument requires that 

KCC 20.24.080(B) be read in isolation and in disregard of other 

applicable Code sections. KCC 20.24.080(B) is not the only applicable 

code section. Other code sections authorize the Examiner to limit the 

Department's regulatory conduct in light of his Decision. KCC 20.24.1 00, 
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for example, similarly authorizes the examiner, "to impose conditions, 

modifications and restrictions, including but not limited to ... screenings 

in the form of landscaping or fencing .... " (Emphasis added.) 

Additionally, to the extent that DDES challenges the Examiner's 

Decision as being an unjustifiable usurpation of the Department's future 

regulatory discretion by conditioning the scope of its review, it is also 

. incorrect. This is not a situation in which the Examiner is attempting to 

"gain additional authority over potential future permit processes by reason 

of a prior related appeal," as DDES suggested, but a reasonable imposition 

of conditions and retention of jurisdiction in order to give effect to the 

Examiner's Decision in the instant appeal. (CP 50-183) 

As previously discussed, the conditions were imposed in order to 

effectuate the Examiner's ruling in a technically complex and highly 

contentious proceeding of long duration. The Examiner's justification for 

imposing certain limiting conditions on the Department's regulatory 

. review of the Spencf;(r property is clear: 

Before describing the future regulatory process· in more 
detail, it is perhaps useful to address the relationship 
generally between this appeal proceeding and such future 
regulatory activities. Based on its comprehensive 
application review process, DDES subscribes to what 
might be characterized as the "innumerable bites at the 
apple doctrine." In DDES's view if it brings a notice and 
order action against a property owner citing 1 0 instances of 
alleged violations, and after an appeal hearing the property 
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owner prevails on 9 of those 10 items, DDES believes that 
its success on the one item still entitles it to submit the· 
property owner to the full gamut of review requirements, 
including all those upon which the property owner 
prevailed on appeal. 

(CP 274) 

DDES' argument that the Examiner cannot condition the appeal 

.also ignores the vigorous statement of legislative purpose contained in the 

Code charging the Examiner with ensuring' that the County's land use 

regulations be imposed in a manner that respects both public and private 

interests. KCC 20.24.010(B). While the Department essentially argues 

that it should have unfettered discretion going forward vis-a-vis its 

regulatory supervision of the Spencer property and Shear's onsite 

operations, this view neglects to take into account the Examiner's 

important role within the County's land use and permitting regime, a role 

that in is, among other things, intended to.ensure that the County's land 

use rules are applied in a fundamentally fair and evenhanded fashion: 

I d. 

The purpose of [the Code's hearing examiner provisions] 
is to provide a system of considering and applying devices 
which will best satisfy [certain basic needs including] ... 
[t]he need to better protect and promote the interests of the 
public and private elements of the community. 

In imposing the conditions on the grant of the Spencer-Shear 

appeal, the Examiner in essence merely memorialized the essential 
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determinations made in the Decision by prohibiting the Department from 

using the permit processes, "to prohibit, directly or indirectly, continued 

operation of a viable materials processing facility use at the site." (CP 

276) Requiring the Department to refrain from pursuing in a subsequent 

permit review process the very- same allegations that it had unsuccessfully 

pursued in its code enforcement action against Spencer and Shear is 

within the jurisdiction of the Examiner and consistent with the policy 

objectives ofthe Code. 

3. The Department lacks standing to pursue judicial review. 

The Examiner's resolution of the issues presented during these 

protracted and contentious code enforcement proceedings is entitled to 

substantial deference, particularly where the challenge is raised not by an 

aggrieved permit applicant but by one of the County's own departments 

against the very body authorized by the County to make final land use 

decisions in such proceedings. KCC 20.24.080(A)(3). 

Indeed, the Department is not an "aggrieved person" within the 

meaning of the Code and therefore lacks standing to pursue judicial 

review ofthe Examiner's Decision. KCC 20.24.240(B)(establishing that 

examiner decisions in code enforcement actions are final and conclusive 

unless an aggrieved person timely files an appeal in superior court). The 

Department is not an agent of the County but is an indivisible unit of the 
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County and therefore is not a person entitled to seek judicial review under 

the Code. KCC 23.02.01
1
D(J). As such, the Court is empowered to 

dismiss the Department's case for lack of standing. International 

Association ofFirefighters, Local1789 v. Spokane Airports, 103 Wn.App. 

764, 768, 14 P.3d 193 2000)("[b]ecause standing is a jurisdictional issue it 

may be raised for the first time in appellate court"). 

· 4. The Examiner's Decision should not be reversed based on a 
speculative assumption that the permit review conditions 
insolubly conflict with other potentially applicable 
regulatory requirements. 

The Superior Court's conclusion that the Examiner's Decision 

would result in the Department being noncompliant with other regulatory 

schemes is speculative and not supported by the record evidence. No 

specific showing was made of how the conditions set forth·in the 

Examiner's Decision would create an irresolvable conflict with another 

applicable code or statute. Hypothetical violations were asserted but were 

not proven and could not be proven on the basis of the available 

administrative record. 

Despite bearing the.burden of proof as the LUPA petitioner, DDES 

did not establish exactly how the permit review conditions set forth in the 

Examiner's Decision would result in an irreconcilable conflict with other 

codes or statutes. In fact, such a showing could not have been made on 
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the available record. Without establishing how the imposition of permit 

conditions would necessarily offend an otherwise applicable statutory 

scheme, the Department could not meet its burden to show that the 

Examiner exceeded his jurisdiction by conditioning subsequent permit 

review in order ensure that his essential conclusions about the legality of 

the material processing operations being conducted on the Spencer 

property remained intact during any subsequent permit review of those 

operations. 

VI. CONCLUSION 

The Department is not an aggrieved person entitled to seek judicial 

review ofthe Examiner's final land use decision. Because the Department 

lacks standing to pursue judicial review of the Examiner's Decision, the 

Department's LUP A appeal should be dismissed. 

Moreover, the Superior Court erred in concluding that the 

Department met its burden to prove that the Examiner's imposition of 

conditions on subsequent permit applications associated with the existing 

materials processing operations on the Spencer-Shear property exceeded 

his authority or violated any code or statutory requirements. 

The Examiner was empowered to impose permit review conditions 

to prevent settled issues from being reopened and reargued under the guise 

of a new permit review process and the contention that the permit review 
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conditions of the Examiner's Decision insolubly conflict with other code 

or statutory requirements is speculative. LUP A mandates that the · 

Examiner's Decision be afforded deference both as to his factual and legal 

conclusions. Consequently, should the Court decline to dismiss the 

Department's LUP A appeal for lack of standing, this Court should find 

that DDES failed to meet its burden ofproofunder LUPA and reverse the 

Superior Court's Order as to its conclusion that the Examiner exceeded his 

jurisdiction by imposing conditions on subsequent permit review. 

Alternatively, should this Court affirm the Superior Court's 

conclusions on the other appeal issues, the matter should be remanded to 

the Examiner with instructions to modify the Decision to reflect the extent 

to whiCh any of the permit review conditions are rendered moot as a 

consequence of the Court's determination and as may be further necessary 

to comport with the Court's conclusions. 

Respectfully submitted this 1st day of April, 2011. 

torney 

Attorneys for AppellantKing County Hearing Examiner 
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

KJNG COUNTY, DEPARTMENT OF ) 
DEVELOPMENT AND ENVIRONMENTAL ) 
SERVICES, an executive agency, ) No. 10~2-07557-7 KNT 

) 
Plaintiff/Petitioner, ) 

) ORDER GRANTING LUPA APPEAL 
vs. ) 

) 
KING COUNTY, a Washington municipal ) 

[clerk's action required] 

corporation, JEFFREY L. SPENCER, a single ) 
man, and RONALD A. SHEAR, a single man. ) 

) 
Defendants/Respondents ) 

) 

This matter came before this Court upon the King Cotmty Department of Development 

and Environmental Service's (DDES) timely LUP A appeal. The Court heard the arguments of 

counsel and considered the following documents: 

1. 

2. 

3. 

4. 
5. 

6. 

King County DDES' Complaint Under Land Use Petition Act; 

The Verbatim Reports of Proceedings and Examiner's Papers; 

King County DDES Brief oi1 LUPA Appeal; 

King County Hearing Examiner's Response Brief on LUPA Appeal; 

Defendant Shear'ey and Defendant Spencer's Joint Response to Plaintiffs 
Opening Brief on LUP A Appeal. 

King County DDES Consolidated Reply Brief on LUPA Appeal. 

Daniel T. Satter berg, Prosecuting Attorney 
CIVIL DIVISION 

ORDER GRANTING LUPA APPEAL~ 1 , , 'r Avenue NiKE' g County Courthouse 

OR~G\ (2 6)296-901S/FAX(206)296-0191 
, e ington98104 
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I. FINDINGS OF FACT AND CONCLUSIONS OF LAW: 

2 Based on the foregoing this Court FINDS.: 

3 1. 

4 

5 

6 

7 

8 
2. 

9 

10 

11 

12 3. 

13 

With regard to defendant Shear and Spencer's legalnonconfonning use defense the 
Hearing Examiner1s evidentiary Conclusion #11, that "there is no conclusive evidence 
that actual crushing operations and grinding began before the winter or spring of 200511 

and his evidentiary Conclusion #23,.that 11the full irnplen;1entation of that use, including 
materials grinding and trucking operations and their attendant impacts, was only 
completely manifested in 2005 and thereafter![ preclude his legal conclusion that a 
noncoi1forming materials processing use was established on the Spencer parcel before 
October 9) 2004. Under KCC 21A.08.010 a use must be 11in operation11 for a sixty day 
period before that use is established. A prospective intent is insufficient to establish a use 
under the King County Code or the common law. 

With regard to the flood hazard area allegation King County DDES sufficiently met its 
evidentiary burden to prove that the Spencer parcel is subject to critical area review 
requirements described in the grading permit application process. The King County 
Code adequately describes the standards applicable to defendants Shear and Spencer. 
DDES has no burden to prove or adopt an applicable standard beyond that described in 
the Code. 

With regard to conditions placed upon permit review the Court fmds that the Examiner 
attempted to impose conditions contrary to applicEt;ble law. Neither KCC 20.24.010 nor 
KCC 20.24.080(B) give the Examiner the authority to modify the plain language of the 
Code~ nor to usurp DOES' specifically delegated authority over permit review processes. 

14 
Therefore this Court CONCLUDES: 

15 
I. 

16 

17 2· 

18 
3. 

19 

20 

The Examiner1s decision that defendant Shear established a legal nonconforming 
materials processing use on the Spencer parcel was an erroneous interpretation oflaw. 

The Examiner's decision that the King Cow1ty Critical Areas Ordinance does not contain 
an enforceable flood hazard area standard was an erroneous interpretation of law. 

The Examiner acted in excess of his jurisdiction when he imposed conditions on DDES' 
permit review processes. 

II. ORDER 

21 The King County Hearing Examiner's Report and Decision is HEREBY REVERSED with 
regard to the issues described above. This matter is REMANDED to the Examiner with 

22 instructions to set a reasonable timeline for grading pennit review procedures. The Examiner 
may not impose any conditions on DDES1 Code-delegated permit review processes. The 

23 Examiner may remove the previously ordered CUP requirement as that process is no longer 
required. 

ORDER GRANT1NG LUP A APPEAL~ 2 

Daniel T. Satter berg, Prosecuting Attorney 
CIVIL DIVISION 
W400 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9015/FAX (206) 296·0191 
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ORDER GRANTING LUPA APPEAL- 3 

Daniel T. Satterberg, Prosecuting Attorney 
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Seattle, Washlngt~>n 98104 
(206) 296-9015/FAX (206) 296·0191 
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OFFICE OF THE HEARING EXAMINER 
KING COUNTY, WASHINGTON 

400 Yesler Way, Room 404 
Seattle, Washington 98104 
Telephone (206) 296-4660 · 
Facsimile (206) 296-1654 

Email hearingexaminer@kingcounty.gov 

E05G0099 
Cristy Craig 

PAO 

January 28, 20 I 0 

MS KCC-PA-W400 

REPORTAND DECISION 

SUBJECT: Department of Development and Environmental Services File No. E05G0099 

JEFFREY L. SPENCER AND RONALD A. S.(-:IEAR 
Code Enforcement Appeal 

Location: 

Appellapts: 

Xing County: 

2.8225 West. Valley HighwayS 

Ronald A. Shear 
represented by Brian J,awler 
SOCIUSLawGroup ;.:· 
60 I Union Street, S!lite 4950 
Seatt!e, Washington· 98109 . 

. Telephone: (206) 838-9-l 36 . 
Facsimile: (206) .838-9101. 
Email: blawler@sociuslaw.com 

Jeffrey L. Spencer 
represented by Robert E. West~ J1·., Attorney 
West Law .Offices, P.S. 
332 First Street NE 
Auburn, Washington 98002 
Telephone.: (253) 35!,.9000 
Facsin;tile: (253) 833-5322 
Email: rwest@westlawoffices.com 

. Department of Development and Environmental Services (ODES) 
represented by Cristy Craig !;lnd Jioa Kim . 
King Courity Prosecuting Attorney's Office 
· 516 Third Avenue; Room W 400 . 
Seattle, Washington 98104 
Telephone: (206) 296-9015 
~acsimile: (206) 296-0191 
Email: .cristy.craig@kingcounty;gov 
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EXAMINER PROCEEDINGS: 

AI Tijerina 
900 Oakesdale Avenue SW 
Renton, Washington 98055-1219 
Telephone:· (206) 296-6653 
Facsimile: .(206) 296-6'604 
Email: ~l.tijeri\Ja@kingcounty.gov 

2 

Hearing opened: 
1-leari'ng closed: 

June 23-26, 29-30, July 1-2, and November 12, 2009 
. November 12,2009 

Participants at the public hearing and the exhibits offered and entered are _listed in the attached.minutes. 
A verbatim recording of the hearing is available in the office of the King County Hearing Examiner. 

FINDINGS, CONCLUSIONS & DECISION: .Having reviewed the record in this matter, the Examiner 
now makes and enters the following: 

FINDINGS OF FACT: 

A. Historical Context 

I. jeffrey SpGn~er's .1 0-atre p~rcellies within.tlHoi Lower Green River Valley, a component of what 
is.normally referred to as the Green/D~:~wamish River Wateishecl. If on·e were to make a 
~ompendium of the most completely and radically altered watersh'~ds in the Puget Sound Basin, 

. the Green River Watershed would be at or near the top ofthe ·list. The great,forests that 
dominated·the landscape within the low-land vali-ey J.S'Oyimrs ago have bee.n.logged. First the 
newly clearecl land was made into highly productiVe farmland, then later mostly converted to 
manufacturiQgand residential uses. 'Mr; Spencer's parcel is·within one ofthe last agriculttirldly-
zoned remn~wts. within the Lower Green River Valley. · · 

2. Beycmd the progressive change in the land use pacyerns, the hydrology of the Gr.een River system 
. has been fundamentally altered as well. Three tiversthat fQrm,erly fiowed into the Green have 
been diverted -into other channels, re.qucing hi$toric flows· by over 50 perc~nt. Th~ riverbanks 
have been diked and leveed and the valley floor' channeled in an. effort to reduce the. effective 
extent of the floodplain. Much of the storm water runoff from surr~unding urban areas is either 
discf1arged to the Green River directty·or indirectly thrqugh release to the feeder channels that 
crisscross the valley. The estuary that existed at the·mouth of.the Green/Duwamish sysfem has 
been almost totally eliminated. Natural flows within the Green River main stem have been . 

. further altered by upriver dams installed· both to control flooding and to divert water to the City 
of Tacoma for municipal use; · 

3. ·This regime ofun.fettered change began to moderate in the l980s when King County decided that 
· it might be·a wise policy to preser\ie some of the last remaining-fragments of valley agricultural 

land. This policy shift was implemented soon enough to substantially preserve the agricultural 
area _in the Enumclaw area, but maintaining a viable agricultural district w~thin the Lo~er Green 

. River Valley has been an uphill battle. The 1985 King CountyComprehensive Plan created three 
small islands 0f Agricultu'ral Production District (APD) property within the LOwer Green River 
Valley, two ofthem nestled betwe~n Kent and Auburn and.the third on the western bank of the 
Green River between the citie!> of Kent and SeaTac. The county's firs~ Comprehensive Plan 
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eriacted pursuant. to the Growth Management Act wasthe 1994 version, and by that time the 
northernmost A PO island had disappeared as had the norihwest extremity of the larger of the two 
segments lying between Kent and Auburn. Since 1994 these fragments have remained more or 
less intact, except along the Highway 167 corridor that bisects them. Mr. Spencer's parcel lies 
along what is now the eastern edge of the larger westerly APD fragment. 

4. The discussions within the various King County Comprehensive Plans acknowledge summarily, 
in appropriately muted bureaucratic language, that the county's traditional agricultural lands 
have been under siege. The 1994 plan at page I OJ provides the following synopsis: 

"Approximately 42,000 acres in King County remain in agriculture. In 1992, 
fanners in King County produced over $84 million dollars in <!gricultural sales· 
that contributed to a diverse regional economy and provided fresh local foods. 
Commercial agricultural production, however, has declined by 30 percent in 
gross sales since 1978 .. The average farin and parcel size has also decreased, 
thus reducing the potential for many types of commercial operations; 
Fortunately, ·many of the smaller parcels still are uridevelope<;l. If residences were 
built on all of the undevelope~ parcels, King County's ability to sustain 
commercial agricult'ure would be significantly affected." 

' The 2004 Comprehensive Pla1i at page 3-24 also prov.ides a broad'summary describing the 
reaso~s for thedecline in the county's resource lands:: 

"Historically~ Natural Resource Land!> have· beet:~ poorly protected, For example, 
only a.bout one-third of the· farmland existing in 1945 remains today. The natural 

. resource base has' diminished for many reasons, am'ong them: 

• .. 
• 

·bemar:~d for· more land for industrial, commercial, and resid~ntial structures; 
Lack. of unders·tand i ng cif natu.ral reso'urce value;· 
lr!cpnsistent coordination among agenCies; 
Poor operational practices in so!lle cases; a.nd 
Lack of an adequate means to com·pensate n()tural resource owners for the 
rriany non~mohetiu-y values their hinds provide." 

5. Since I 985, then, King Councy h~s had policies· supportin'g the preserVation of agricultural lands 
and, with. the ~doption of the Growth Management Ac~, simiiar policies have existed statewide. 
While these documentary rqaterials may n:ot be di'rectly appt.icable to resolving the issues wjthin 

·this set of appeals, t~e expectations created .by preservationist policies has. undoubtedly fueled 
the strong emotions that und~rlie.the·positions of many of the part;icipants in this proceeding. 
The siq1ple truth is that .there is a disparity between what the policies seem to promise and what 
the regulations actually specifY. Moreover, there is an ongoing conflict between policies that 
attempt to support maintenance of a traditional agricultural and rural.econoiny and those which 
undertake to preserve to the 'maximum extent feasible critical areas amenities . 

. B. Procedural Background 

6. The Spencer and Shear code enforcement appeal proceeding has been going on now for more 
tha!'J three years, and one would like to be able to report that this time has been productively 
devoted' to exploring·some·ofthe nuances·:ofthe important· policy issues identified above. But 
that largely has not been the case. The origi'nal attorney for Appellant Ron Shear; who until a 
few months ago operated as the lead attorney for the Appellants collectively, early on adopted a 
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strategy of delay and aggressive obstructioni·sm once he discerned that no compromise with 
Department of Development and Environmental Services (ODE~) would be possible. ODES's 
non-negotiable bottom line appears to be simply to shut down the cited commercial operation on 
Mr. Spencer's property. Moreover, since Mr. Shear see1ns to have unwisely engaged in some 
bad behavior with both the neighboring property owner to the south and· with some of the agency 
inspectors andinvestigators, ODES adopted the position that closing down operations on the 
Spencer property was a holy crusade where nothing short of total victory would be acceptable. 
The inevitable result of this rigidity was a process more preoccupied with posturing and tactical 
moves and countermo.ves than with identifying and addressing the underlying issues. 

7. After more than a year of complaints and off-and on-investigations, the ODES Code 

8. 

Enforcement section on .October 9, .2006, issued a notice and order in case number. E05G0099 to 
Jeffrey Spencer and Ronald Shear concerning operations and activities at 28225· West Valley 
HighwayS within the A-10 z0ne. The notice and order cited Spencer and Shear for "operation of· 
a materials processing facility in an A-10 zone in 'a critical area (wetland, flood hazard area)" 
without required pe.imits and for "clearing, grading, and/or filling within a critical area'' without 
permits. The notice and order further stated that in order to. bring the property into code 
compllance,the operation of tile materials processing facility must cease, all· equipment must be 

. removed from the site and a clearing· and grading permit must be appli'ed for and obtained .to 
·abate and. restore the property. The thepry oflegal responsibility onclerlying the riotice and order 
was tbB;t Mr. Spencer was respot:Jsible as the property owner and Mr .. Shear as the tenant 
operating the btJsiness . 

. AppeiJ.I 11otices and:'stateinents:were filed by Jeffrey Spencyr on· October 20, 2006, and by . 
attorney J.ames' Kl~~;yser "for Appellant Ron ~hear· and Mountain View Recyding'' on October 24, 

. 200.6. The Spencer appeal· statement deriied .the e~istence of wetland and flood hazard critical 
areas on 'the property and asserted that the ,property's u~e shou td properly be chanicterized as 

· · agricultural, with the.rriateriais generati;:<;l on site not beif]g fill but temporary stockpiles. • These 
·assertions wer.e adop~ed and reiterated within the appeal statement for Mr. Sheqr. 

9. The pre-hearing process undertook to clarifY and modizythe appeal)ssues. ·Hearing Examiner 
pro iem Jam~s O'Connor authorized.DDES to file a statement.to make more definite and certain, 
which was rec.eived on August 21·, 2007. Further clarification occurred within the Examiner's · 

- .february 23, 2009 pre-<hearing orqer, which ~dditionally identified as issues whether the. activ.ity 
on the Spencer prqperty was a legal non-conform~ng use and whether the Appellants, or either of 

. them, were perso"ns responsible for code c<;>mpliance under KGC Chapter 23:02. Modification of 
appeal issues pursuant to a pre-hearing conferenc.e is authorized .by Hearing Exami.ner Rule 
VIII. A. 

10. . The two-and-a-halfyear period stretching from the filing of the notice and order in October 2006 
to the opening of the appeal hearing on June 23, 2009 was charact,erized by much maneuvering 

. and wrangling but pr()duced little in the way ofusefulresults. Large amounts of effort went into 
simply scheduling matters at mutually convenienttimes. Beyond that, considerable resources 
were spent in discovery and in briefing and. arguing a DOES motion for partial summl;l.ry 
judgment. 

The summary judgment motion seem;> to have been a particular aggravation in that nothing much 
got settled but the relationships among the participants degenerated into anger and mutual 
.recrimination. ODES ended up withdrawing .its summary judgment motion with respect to the · · 
wetlands and .floodplain issues, but a((hieved some portion of its objectives in obtaining a ruling 
as to key elements necessary to characterize a materi'als pr?cessing faci]i'ty on the Sp~ncer parceL 

'i;· • 
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The main shortcoming of the summary judgment findings with respect to the materia !s 
processing facility is that they lack specificity with respect to critical time frames. There is not 
much doubt that what currently exists on the Spencer property qualifies uilder the zoning code as 
a materials processing facility. Rather the interesting questions are whether and to what extent it 
.was established before relevant changes in permitting requirements were imposed by the zoning 
·ordinance. 

I I. The summer and early fall of 2008 probably marked the low point in the overall pre· hearing 
process but also perhaps the high point ofthe Appellantstrategy of delay and obfuscation. The 
-summary judgment exercise rT)ainly succeeded in annoying the original Hearing Examiner 
assigned to the case, Mr. O'Connor, to the point that he attempted to impose sanctions for misuse 
of the discovery process. Si·nce the sanctions provisions of the Hearing Examiner's Ru!e:S are 
rather toothl~ss, Mr. O'Connor ultir'nately felt compelled to withdraw the imposition of terms and 
recu·se himself from further participation in the case. 

. .· ~ 

12. In addition to the current parties to the appeal, who have been here since the beginning of time, 
other parties. havecome and· departed from this proceeding: At an early stage Mr. Hang, the 
property owner to the south· of the Spencer parcel, was· granted I imited intervention status.in the 
proceeding and then later withdrew. ·In addition, in late 2008 the Seattle~ King County 
Departt'rient of Public-Health (Health Department) issued its own notice and order (file no. C9 
0057548) for largely· the same activ"ities on the Spencer property; alleging violation of its solid 
waste h&pdling rules. At theAppeilants' request, and over strenuous objections from DDES, the 
Hearing ~xa.miner ordered that the Health Department and ODES .appeals be h~ard concurrently, 

.a t_t,tlingthat rie.c~ssal'ily resulted ir~ further delay. B.ut, near the end ofth~ co·nsolidat~d hearing 
·_proc~ss,)heHea.lth De;:partr:ne.nt proceeding was stayed and severed from .the DDES. appeals . ,;c: 

based on representations·. from th.e Healtli Department and the Appellants that some· sor.t of 
· stipulated,resoiution of the Heal~h Departn)erit ·appeals was imminent. An order. severing the 
DDEs·and}lealth De:partment appeal hearings and staying the Hea,lth Department proceeding 
was issued by theHearing Exam)ner's Office on November 3; 2009. . . . . 

13. Finally, iri late summer 2009, Mr, Klauser and his .partner Mr. Rowley withdrew as-attorneys for 
Rona·Jd Shear and Buckley Recycle:c~nter, Inc,; (BRC)respectiyely. They were.repl~ced by 
Brian Lawler of the SOCIUS Law Group. · · 

14. The "concurrently scheduled DOES and. Health Departme.nt code enforcemeqt appeals were 
opened on June 23, 2009. Eight days of hearing testimony were received through July 2, 2009, at 
which time the hearing was continued to mid~September. The June and July hea~:ings were .. 

. focused on the. DDE$ code enforcemerit appeal~ which was mostly completed within the early 
~ummer time frame. The September hearings were then continued to mid-November at the 
request-of the new attorney for Mr. Shear and BR,C. At the end of October, Mr: Lawler further 
requested that the Health Departmeflt portion of the concurrent hearing proceeding. be both 

. ·severed and cqntinued to allow the parties to negotiate a settlement agreement. The final day of 
· :hearing testimony on the DDES.<J.ppeal took place on No,vember 12,2009, at which tiine.the · · 

evidential record for the DDES proceeding was Closed. 

C. Overview of Operations on the Spencer Site 

15. There is no serious dispute that since mid-2005, atthelatest, the Spencer parcel has been· the site 
of a ".full-blown materials processingfacility, as such is defined at KCC 2·IA.06.742. The subjeet 
business is not accessory to a mineral extraction or·sawrt;~ill use, it involves grinding.and 

· screening .large quantities of mostly land-dearing and landscaping orga,n.ic debris, and the piles 
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of pulver'ized organic produC! are cons.tantly being expanded as materials are ground and 
depleted as product is soid. The piles of stumps, branches and yard waste increase during the 
summer and are mostly processed during the winter. Much of the ultimate·product is used in 
winter by dairy farms as animal bedding and som.e of the material is burned by mills for electric 
co-generation. As will be see1l below, th.e bulk of the interesting use questions with respect to 
the Spencer property relate to exactly when the materials processing facility was established vis a 
vis the county's various recently adopted regulations governing such activity. 

16. As is frequently the case in such disputes, the most reliable information relating ,to the history of 
property use on the Spencer par<;el is provided by aerial photographs. Exhibit 67 is a chain of six 
.aerial photographs Of the Spencer and adjacent parcels beginning in I 936 and extending through 
2005. The I 936 photograph·( exhibit 6 7a) shows the Spencer property entirely under cultivation 
except for the residential structures in the southeast corner near the West Valley Highway. The 
cultivated area extends easterly to include the northeast comer of the parcel north of the access 
driveway. Further, it is evident from the pfa~ting patterns that the I 0-acre parcel now owned by 
Mr. Spencer in 1936 was. being farmed as part of a larger agricultural operation·thatincluded the 
parcels adjacent both to the north-and the south. 

17. By.the time of the 1998 aerial photo, the Spencer property had become a discrete. 1.0-acre parcel 
. ~sed separately from ·the adjacent parcels iying to the north a11d south. Moreover,.the 

appr:oxitnately two acres at the east end of the parcel adjacent to the West .Valley J;Iighway now 
display~d a different and more c0mplex level of use than the· eight acres·tO the. \:VeSt. .In· the 1998 
photo the western eight acres were, uniformly unqer cultivation. while to the.east the non­
.ctiltivated area adjace1it to the house.and barn had begun to expand. Within the el;l.Stetly two 

/.flcres about half the area. was u'nder cultivation whi,le the·other half«ontai~ed.a house'and a bam, 
with about half an a~re of uncult_ivated area lying west and north o{th~:bam. 

I 8. Within the 2000 and 2002 aerial photos the cleared, non-cultivated area west of the bam 
continued to expand. The area directly _north of the house and bam in the eastern two acres .was 
overgrown and no longer u~der cultivation, and the area under cultivation wit~in the 'western 
eight acres b~came less clearly defined. Within t~e western one-third of the property obvious . 
signs of tilling and furrowing can .be made olit; blitthe status of the remainder of the western 
portion is less clear .. It may have been left fallqw or passiyely-planted in a cover crop .. 

19. The.2004 aerial photo (exhibit 67f)shows that more· significant changes had begun to occur on 
· the Spencer parcel.· While most of the western two-thirds of the property_ were again u.nder active 
·cultivation, major changes began to oc·cur elsewhere. The access driveway from West Valley 
Highw11y~ which historica:.lly.protruded·apout 250 feet into the property, was further extended 
westward another 50 feet, taken at a right angle north to the northern property line, then extended 
alongthat property line approximately another 600 feet. Moreover~ beyond the end of the 
expanded driveway system in the property's northwest quadrant one oan now make out.a series 
of large mounds. The picture also shows perhaps an acr~ of fresh dearing of overgrowth in tpe 
·area immedi!ltely north of the· house and original driveway, plus storage of vehiCles or equipment 

· immediately west of the new northerly .driveway spur. An older bam ·lying .north of the original 
driveway also seems to have. been mostly removed. 

20. The new non-agricultural activi'ty first depicted within the 2004 aeriai photo is show~ within th~ 
2005 photo (exhibit 67e) to have been·further increased. The.originally somewhat jagged, 
freshly graded area immediately .north of tl).e originaL driveway has been expanded. and its 
~northeast edge smoothed and straightened. The 2005 photo shows that a large· quantity of 
vehicles and e_quipment have been moved. into the newly graded area. ~n addition, there is an 
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extension of new grading north from the original driveway next to and parallel with West Valley 
Highway. Finally, while fanning continued to occur on most of the westerly two-thirds of the 
parcel, the width of the driveway along the northern property boundary has been substantial !y 
enlarged. 

21. The aerial photographs are consistent with both the witness testimony and later ground-level 
photographs. Mr. Spencer and Mr. Shear testified that their business relationship dated back to 
October 2003 and began as· an oral agreement to allow Mr. Shear to bring equipment and 
materia Is fi·om his nearby one-acre processing site east· of West- Valley Highway onto the 
Spencer parcel for storage. The quantity and areal expanse of storagt:! increased throughout 2004 
and at some point in late 2004 or 2005 the grinding and screening of raw organic materials into 
th~ ultimate hog fuel product commenced. 

1t seems clear that with the grinding of the product the quantity of vehicle traffic and dust 
generation on the Spencer site significantly increased and began to-impact Mr. Hang's 
commercial flower growing operation adjacent to the south. Robert Mann's May 2005 
photographs show a i_lewly graveled entrance driveway, a variety of trucks and trailers, a c(epleted 
pile of gr.ound organic produGt and an expanse o.f grass and buttercups adjacent to W~st Valley 
Highway, with an intq:tsion area newly denuded of vegetation. Mr. Tijerina's photographs taken 
approximately a year later in May 2006 show latg~r piles of both pulveriz~d prodl!ct a;1d raw · 
organic mate-rials as well as the presence of.an excavator and a grlrid~r. In addition, th~ later 
photos show scattered small piles of rock and concrete rubble apparently culled ou:t of the 
Cir~anic rrhiterials: · 

,;)Z2. . -L~ter testimpny and photographs also documerit" the exparisi~il.of the m~tetial~ .. -piles and 
·proce-ssing operations onto the southern half ofthe propert.y's 111iddle section; and Mr. Shear 
testified that at full operation the business involves. trucks, trailers; excavators, kniders, screening 

. and grindin&requipment and ernploys·two full~time 'workers. In addition tq contnictor~generated 
materials; "th.e site now accepts" su.it~ble y~rd w~te from:members of th~ public who ha(.1f in small 
quantities and are allowed to deposit such materials. for a fee~ Thus, at full operation Mr. Shear's 
business has: steadily expanded westward and .has gone ftom an initial stage consisting ·of · 
overflow storage of materials and equipmerif.fn:;m: a nearby site to a fulfptocessing operation 
that receives·materials from BRC's own con.tract land clearing business, materials from·other 
contractors and small yard waste. loads from the general public. This organic material is ground 
)nto a hog fuel product and then tru·cked off-s·ite to agricultural and industrial customers. 

D. Wetl~nds 

· · 23. There is no dispute that the Lower Green· River Valley where the Spencer parcel is located is 
historically a soggy part of the world. Within his third letter dated July 6, 2008 Appellant 
Shear's wetland-consultant A. J. B_redberg provides' a somewhat hyperbolic bu~-genera1ly 
accurate summary ofLowerGreen River Valley-development·history: 

. . . 

"Before the numerous manmade land use _changes, nature provide·d significant .. 
precipitation inte·rcept fron't-large .trees (forests) across the Green Valley floor. 
Storm water was naturally or originally limited except· during .seasonal flood 
events produced in' the North §ascade Mountains. Historic Green Valley water 

. management included dams, dikes, and .levees, and large organized drainage 
districts; deep open ditches- and subsurface wood, clay -tilt::; or plastic drains with 
USDA .government assistance. ·During the· mid-20th century· the USDA~SCS 
designed a· valley_-wide: draiqage plan to ·control the· ever-incre.asing stonnwater 
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runoff discharges. Crops and pastures prospered throughout the Green Valley 
for generations ... 

Presently, large volumes of uncontrolled stonnwater discharges are produced by 
new s~1bdivisions across the plateaus (uplands) surroundingthe Green Valley." 

24. So the question raised within this appeal proceeding is not whether the Green River Valley is in 
some respects a damp place but whet~er unlawfully altered jurisdictional wetlands exist on the 
Spencer property as alleged within the notice and order. This matter is complicated by the fact 
that any former wetlaods that have been continuously farmed since before 1990 are 
grand fathered in as permitted uses in existence before the adoption of King County wetland . 

· regulations. Moreover, the current critical' areas alteration tables provided at KCC 21 A.24.045.C 
define horticultural activity as a permitted wetland alteration if established prior to January I, 
2005 and even allow such activities to be expanded on sites predominantly involved in 

· agricultural practices. 

25. A further reg!llatory complication arises-from the fact that·there are some discrepancies between 
the wetlands provisions of the King County Code· an<{ the definitions and practices governing 
wetland .delineation specified in the 19.97 Washington State Wetlands Identification and 
Delineation Manual (the state manwil). For example, the code definition qf a wetland stated at 
KCC 21 A:06, I 39.1 appea:rs to .provide unqondition~liy within subsection A for employment of 
.an atypical situations wetland determinatiof! methodology "where the vegetation has b~e!1 
removed or substantially a.ltered," while section F ofthe.sta:te manual limits use of this~ method to 

· circum.stances involving ·una.uthofized wetland activities; unusual natural events .orwetlands 
cr~ated by human activities. Another di(feren~e is:,tha:t the code 'it~finition of a wet.land speal<s to 
an area that is inundated or ·saiu.rated bY. water at a' frequency and duration sufficient to support . 
the prevalence. of wetland vegetation, wh.ile ttte manual references saturation duririg the growing 
season specifically.· ~ince 'I~CW 36.70A.I75,';Vithin th~ Growth Management Act' requi~es that 
"wetlands regulated .un.der the development regulations adopted pursuant to this chapter shall be 
delineated .in. accordanc,e w'ith the man1.1al adopted· by the department pursuant .to RCW 

· 90.5.8.380," it is .cleat that any .con.flict between :the cot,t!lty cod~ and the state manual regarding 
del,ineation standards an9 'proced!lres must be resolved ih favor of (he manual. 

26. · ·The requirement within the state manua.llimiti.ng the use of the atypical situations methodology 
to unat.i~horized wethmd alterations implies th~t to the vxtent portions of tb.e Spencer site h~ve 
been altered solely by pennitted. farming.activities, they are not subject to tlie·atypicat situations 
analysis. Thus, if wetlands testing has been performed on the Spencer property directly wi.thin 
the traditionally farmed areas; the res!J}J:ant data m.u;;t meet all three wetland tests-vegetation, 

. 'hydrology and soils-in order to s.upport a positive wet.l[ui<;l .determination. Employment of the 
atypical situations 'methodology i,s appropriate, for the are.as newly occupied by the fill pi.les but 
not for the adjacent h.istorically ti.lled areas th&t have remained in agric!Jit~ral use.· Further, 
assertion by the ODES wetland technician thatth~ atypical situationsm~tl~odology warrants 
totally ignoring the altered wetland parameter is incorrect. Under the manual procedure, the 
altere<;\ parameter is not altogether disregarded but the ,i~vestigator is directed to examine 
secondary sources find need not rely primarily. on ·a contemporaneous field test 

27. A final prelirrdmiry matter ar!.ses frqm DOES's suggestion in argument that' if the evidence for a 
positive wetland determination on the Spencer site is conflicting or otherwise uncertain, a· · 
positive conclusi<m can be premised on a finding that ODES's wetland technician, Mr. Sloan, 
was a more credible witness than the Appellant's consultant, I\. J. Bredberg. At the outset it 
must be acknowleqged that b9ttJ, Mr. Bredberg's hearing.demeanor and,his written work product 
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demonstrated rather clear indications of personal bias. In his hearing testimony Mr. Bredberg 
was combative and partisan, and his answers to DOES questions on cross-exam.ination tended to 
be evasive. 

An aggr:essive egotism also characterizes Mr. Bredberg's written work. His resume modestly 
suggests that "Mr. Bred berg has seen more soils, test pits, and completed more studies of the 
entire Puget Sound area than anyone." And, his July 6, 2008 critique of.Mr. Sloan's delineation 
documentation (exhibit 90, third letter) describes it as not merely incomplete1 but 
"incomprehensible." 

28. But, referring again to his January 6, 2008 critique, the most disturbing aspect of Mr. Bredberg's 
written work is his insertion of elements of a political screed into what is offered as a technical 
document: 

"Local governments do not support or condone proper management of drainage 
(Ciea~ing ditches) which is a landowner's .legal right. Mill Creek drainage 
maintenance has been opposed by the government entities. They want to take 
the landowners,. property by" default." 

More critically, it is apparent that his poiitical agenda has infected Mr.. Bredberg's technic.al 
conclusions as well: 

''Even. if the site did contained [sic). hydric ·soils, there is sufficient evidence that 
"the. pre~e~ce of deep .dit.ches an9 underground drai11 . tile, had · they been-' 
historically -rriaintained,.. wouid effectively or{i,ined the site. The 1997 DOE 
Manual discusses normal cir~umstanc.es~"Norinal circumstances would inClude a 
ddtinage system that is property [sic.] maintained." 

29. ln short;ifthe·nisoh.ition·ofwetlands issues within this proceeding were to come.down to a 
credil>ility call between the AppeJI"ant. and ODES witnesses, Mr. Bredberg's performance 
prqvides· a "fact finder with abundant ammunition to support a· finding of bias. But here·a 
credibility evaluati~n is only a n~cessit.y ifthe"DDES case, standing aione, supports a positive . 
wetland finding on the Spencer property sufficient to uphold the notice and order. If the ODES 
case falls short of the mark iri s0ine essential respect, it simply fai!s.on its own merits, and no 
credibility flndirig is req'uired, 

30. Generally speaking, the state"manyal req.ujres for a positive wetland deterniin~tion three 
elements: the prevalence of hydrophytic vegetatiori.at the test location; tpe existence .of wetland 
hydrology consisting of the periodic inundation or saturation of soi Is during the. growing season 
for.a sufficien.t duration to create anaerobic and".reduced soils con<:Jitions; and the presence of an 

. upper layer of hydric soils formed under coiJditions of saturation during· the growing season. 

3 I. . Although Mr; Sloan's documentation is a bit thi11, the dominance of hydrophytic vegetation at the 
six sample points identified within his July I 9, 2007 wetland report is not seriously In doubt 
viewing the evidence as a who!~. At his sample points one and .two the dominance of ,~. . 
hydrophytic. vegetation is affirmatively sta~ed in the report.· For sa,mple points three through six 
the information within the report is more equiv,ocal but is adequately sup"plymenteci by other 
infonna.tion in the record. For points three and four Mr. Sloan indicates that hydrophytic 
vegetation was "generally lacking du·e to recent tilling" with remnant culms ofjtincus eifusus 
present While this characterization is.somewhat less than positive, one.ofthe Appellant's 
consultants, Mr. Herriman,. logged 100 percent dominance o(hydrophytic vegetation at.his test· 

. . . t . 
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pit numbers six and eight adjacent to sample points three and four respectively. ln like manner· 
for sample points five and six, Mr. sloan's inclusion of a non-indicator Willow species in his 
vegetation list 1-riight call into question whether the 50 percent dominance criterion had been met, 
but Mr. Herriman's notes· fill the gap as to point five by showing 80 percent dominance at nearby 
test pit one. This leaves in question only sample point six, which contaii1s both an OBL species 
and is located adjacent to the north boundary near an identified offsite open-water wetland 
iocation. This context allows one to reasonably infer that the SO percent dominant vegetation 
standard would be met at sample point six as we! I, even if the willow entry were excluded. 

32. The hydrology parameter presents a more complicated assessnient because a single onsite 
observation may or may not be representative of a substantial period of the growing season. 
Mr. Sloan's report shows soils saturation at I 0 inches depth for points four, fiv.e and six, which is 
a strong positive indicator due to the July.observation time. But his report of''soils moist at I 0 
inches" does not really indicate a positive finding of saturation and at sample point one he found 
an inconclusive hydrobgy· presence. By comparison, on May 2, 2008, Mr~ Herriman doing . 
deeper test pits recorded .standing water at 36 inches within the holes.excavated adjacent to 
Mr. Sloan's sample points one and two, at 34 inches adjacent to Mr. Sloan's sample points three 
and five, and at 30 inches adj~cent to sa.\llple point four. None of Mr. Herriman's measurements 
indicate wetland hydrology. lt should be _noted, however, that both data sets could be correct, 
with the differences. attributable to the presence or absence of recent storm activity. But in the 
broader picture; one woul~ have to conclude that the two inconsistent data sets are insuffiqient to 
establ.ish a clear growing season pattern. . 

· 33. A stronger case for the presence. of wetland hydrology can b~ tlerived<from Mr.Sioan 's 
' ' testimony and teporrobservations indicatirig th:e presence·of oxidized rhizospheres along live 

root c!uinnels.~t his ·sample points two through six, although· the lack of data as to depth and 
c;oncentrations)s prbble·~atic. A: less controversial source of support for Mr. Sloan's positive 
hydrology findings can f:?e foun.d in his citation of the FAC neutral test which allows the observer 

.to infer the presence of wetland hydrology based OI:J the relative dominance ofQBL and FACW · 
vegetation. Although the·state mimua·t seems to view the FAC IJeutraHest more as a squrce of . 

·corroboration than a ptimary· determinant; the fact that most of the vegetation cited by Mr. Sloan 

34. 

35. 

· is either FACW or OBL could support its applicability here. · 

· The i$sue over which the battle between Mr. Sloan and Mr. Bred berg and his associates is clearly 
joined concerns the presence or absence of hydric soils on the Spencer site. All of. 
Mr. Herri'man's test results for the ten test pits excava~ed on May 2, 2008, report a Munsell 
reading of l'OYR3/2 for the upper 9 to 10 inches of AP horizon. For all the pits except one the 
chroma reading increases from two to three.below the AP layer. Mr~ Bredberg's testimony was 
tbat the brown upper horizon soils did not demonstrate a,gray wetland chroma and that the 
organic reddish stains he·observed were not redoximorphic in origin. . . . 

Mr. Sloan's report identifies hydric soils on the Spencer property based on soils mapping anci 
notes chrom<). one.soils in four test holes and chroma tWo soils in the remaining two, all with 
prominent mottles. Mr. Sloan's report ·also cit~s the presence of rhizospheres in four of the six 
holes as supporting a finding·ofhydric soils, but Mr. Bred berg and his associate,s were clearly 
correct in pointing out that oxidized rhizospheres are called out by the state manual as·a 
hydrologr indicator but not 'as a. soils indicator .. Such fact explains why the manmfl emphasizes 
that rhi.ZOsphere reports need t? be documented as occurring during the groy.ting season. 

!. 

36. Mr. Bred berg ·and ·his .associates are also correct in pointing out that Munsell color readings are 
not useful u~Jess they are identified to a soil depth. the state manual a~ page 25 specifies the 
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location of interest for identifying hydric soils by their color features as being "the horizon 
· immediately below the A horizon or I 0 inches (whichever is shallower)". Based on Mr. 

Herriman's soil logs for the Spencer site, that horizon would be a soil band within the test pits at 
a depth between 9 and 12 inches, more or less. The fact that Mr. Sloan failed to provide test pit 
depth data for his color feature identifications renders them incapable of supporting firm 
conclusions. as to the existenceofhydric soils. 

37. · Based on the foregoing discussion, our conclusion would be that Mr. Sloan's wetland report 
provides a solid basis for the finding ofhydrophytic vegetation on the Spencer site, modest 
support for a finding of wetland hydrology in sample points four, five and six and inadequate 
data to warrant a finding of hydric soils at any location. Under. the state manual, soils mapping 
alone cannot establish hydric soi Is at a specific loca:tion without field verification. Since all three 
parameters need to be present in order to make a positive wetland determination, the overall 
outcome is that the Sloan report fails to establish the presence of jurisdictional wetlands on the 
Spencer site. In view of this conc.Jusion it is unnecessary to r:eview the results of Mr. Sloan's 
·later tests to the south ·on· the Hang property because. their primary value was to suggest a wetland 
boundary in conjunction with the sample points on the Spencer site itself. 

. . . ' 
38. · The lack of critical documc'mtation within the Sloan.-wetland determination .. report also allows us 

to avoid having to attempt an ad hoc resolution of the long simmering pol ic:Y conflicts·within the 
Lower Green River Valley between the goals o.fpreserving traditional agricultural practices ~nd 
of providi~g criticai areas· protection in an area that seems to be growing wetter as a. consequence 
of surface water rtmofffrom the surrounding upland areas. Upland' development has increased 
.both stonnwaterdischargesand sediment loads to the val!~y fl<:>or·as erosional urban flows cut · 

. through· the channels incised into the ¥.f!lley walls. ' '' 

39... The exhiqit 67 aerial photographs show that the central one-third of the Spencer prope'rty where 
. ·major. piles ofboth unprocessed and processed organic materials have reyen~!Y been deposited 
was continuously farmed l1P until i.ts conversion to a materiids.storage and proces~ing us~ by. 
Mr. Shear: Thus·, ·at the moment of its. conversion to a processing use this area was .exempt from 
being· regulated as a jurisdictional wetland due to its ongoing agricultural use. Loo!<ing to the 

. his.torical basis alone, then, there is no .support for a conclus.ion that Mr. Shear's process·ing l!Se 
necessarily occurred within an existing jurisdictional wetland. The argument for regar.ding the 
central third ofthe Spencer propertY as ajurisdictional wetland therefore can·only be that despite 
it.s historic agricultural use, it ~;etained wetland .characteristics similar to those ·of the tilled land 

. immediately to its west. Whatever the ultimate theoretical feasibility of making such.a showing, 
:Mr. Sk>an 's report failed to conclusively docume~t the. current presence of wetlands immediately 

west of the organic piles sites. Accordingly, it· provided an inadequate basis for inferring the 
presence of jurisdictional wetlands ·in the disturbed fonner farmland area adjacent to the east 
where' the itockpiles·are situated. 

E. Flood Hazards 

40. The Federal Emergency Management Agency (FEMA) offers a nationwide flood insurance 
p~ogram .to cover losses from river flooding. The FEMA pr~gram operates in cooperation with 
local jurisdictions, which are enticed to.coilform with and exceed FEMA: 'standards by the 
promise oflower·if!surance rates. King County withit:JTitle 21A has adopted the FEMA 
.regulatory framework, inciudingstandards that exceed minim~c~m FEMA requirements. 

41. . FEMA coiwentionally regulates river floodplains based on a calculated one-foot rise in flood 
· elevations, but it offers _incentives to local jurisdictions to ~nd_ertake a ~ore ambitious level of 
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discipline. King County has risen to the challenge by adopting a floodplainregulatory. system 
based on one-one ·hundredth of a foot in flood elevation rise. While this offers the illusion of 
great scientific precision, the actual legitimacy of such a refined standard of course depends on 
the.completeness and accuracy of the ·underlying data. 

42. King County's floodplain regulations, based as they are on a non-measurable rise in flood waters 
from a storm that has only a one percent chance of occurring in any given year, are purely 
mathematical constructs. Unlike a wetland detennination, for example, where one can walk onto 
a pi~ce of property, dig a bunch of holes and perform soils-testi~g and vegetation identification, 
there is no way to assess whether a parcel lies with ill or without the floodplain based on a site 
visit. Rather it all comes down to questions of regional mapping and modeling, and the data 
assumptions that underlie the exercise. 

43. · _lh a general w&y; the-esseritiaf informatioi1 that goes into. the computation of the areal extent of a 
I 00-year floodplain is historic rainfall data, river flow volumes and durations, topographical data 
(including major human interventions such as dams and levees), and the capacity of the computer 
program to model hydraulic moveme~ts on a three-dime!lsional scale. With perfect data and a 
perfect model one could theoretically calculate the extent of a floodplain to a very fine· degree, 
maybe even to an accuracy level of less than one foot of ~levat~on rise as presuppbsed by the 
county system. · 

44. The county regulatory system admirably recognizes that the existence and quality of data for 
defin.ing any specific flood'pla!n.system are' shifting and dynamicph~nomena. Thus it does not 
arbitrarily caiJ out any one piece of information as:alltOmati.caiJy controlling, but rather fists the 

. functional elements to be ~£!J1Sider.ed and identifi~s pote'ntiaf sources ofref·jabJe information. 
KCC 2 I A.24.230A identifi~s the five components of a fl.ood hazard area and subsectio'n B 

· provides a genera:t menu of potential .data sources to be analyzed. While Don Gauthier· testified 
that as a practi~al matter DDES·views the sources I isted at KCC 2TA.24:230B ~s enurrierated in 
order of priority, the fact is. that the. ordinance itself imposes no such regime. Rather the . 
ordinance states that~ "When there are multiple sour.ces'offlood hazard da~a.for floodplain 
boundaries; regul!ltory floodway boundaries, base flood··elevations, or flood cross sections, the 

·department ,may determine which data most accurately classifies and del~neates the flooq hazard 
area.'1 

· 

The ~nly instance where the ordinance mandates the use ofprojectio~s from a specific source is 
where· a basin plan or hydrologic stuqy approved by the county includes relevant flows under 

. future developed conditions. No basin plan· or other hydrologi.c study meeting the specifications 
of KCC 2IA.24.230B has been ad~pted for the L<;>wer G~een River Valley~ · 

45. The most recent and comprehensive:document produced by King Courity regarding river and 
floodplain management is the 2006 King County Flood Hazard Management Plan adopted by the 
King County Council under ordinance no, 15673 on January.! 6, 2007. This plan at page 40 

. ·states that although some Hood studies have been completed, "further effort is needed to update 
. the remaining major river studies in Klng·county." As. its first example of a needed update it 
offers t~e following infonnation on the status of the Green River: .. 

'r. 

"Green River-On. portions of the Green River, survey' data is over 30 years old, 
cross-sections are spaced over a mile apart and the contour interval ·of the . 

·topographic maps is up to 5 feet. In some reaches of the river, the channel has 
laterally migrated since the data for the existing flood study was collected. 
Major ·commercial, industrial and residential dev~lopme~t~, situated behind 



E05G0099- Spencer/Shear 

levee systems in. the lower reach, have occurred throughout the basin since the 
floodplain maps were produced. A new flood study for the Green River from 
River Mile 5 to River Mile 45 was initiated in early 2006 and is partially funded 
with a grant froin the Washington State Department of Ecology." · 

13 

As noted, the Spencer prope11y lies withinthe Lower Green River Valley, which is roughly 
defined as beginning at Au bum at River Mile 31 and er1ding at Tukwila at River Mile I I. The 
plan tells us that as of the end of2006 the baseli1ie data for this area, while poor and generally 
outdated, was beginning to be upgraded by the county, subject to funding availability. 

46. Many and perhaps most of the major floodplain mapping resources for this portion of the Lower 
Green River Valley have been entered into the hearingrecord. These include the .FEMA flood 
Insurance Rate Maps (FIRMs) generated in 1978, 1989 and 1995. These maps all show the 
Spencer parcel lying close to the 'western and southern edges of the I 00-year floodplain but 
entirely within it.. Each successive FEMA map is considered to be at least a slight· improvement 
over its predecessor, owing to somewhat better topographical ·information and more ·advanced 
modeling techniques. The 1989 and l995.fEMA maps are virtually identical. Andy Levesque 
of the county's Water and Lar\d Resourc:;es Division within the Department or' Natural Resources 
and Parkspatiently offered invaluable information regarding the history and context of the 
county's floodplain regulatorysystem and its relationship to FEMA. The transcriptofhis March 
13,.2008, oral deposition (exhibit 51) provided the fol·lowing thumbnail summary.ofthe current 
state of information:· 

«so really th~re are five map.s •. ,Jhere is '75, one wllich 1 tend to ignore because 
that'.s outdated. There'.s·the '89-and '95 map set,wbich you can count as two if 

·you want, but they're basically the same. There's ·a ne·w. draft o.:FfRM, and then 
there's .the new preliminary Hood study produced by tl1e courity." . 

. ' . 
47. TheD-FIRM,which is 'basically a digitalized vers.ion ofFEMA's 1995 FIRM, has set off a 

controversy. between the. fe~eral agencY, and the county .. In the·aftermath ofl:lurricane .Katrina, a 
somewhat chastened ·FEMA decided that river k:yees should·not l;>e· mapped a:s effectively . 
containing river flows unless they have been certified. as constructed to. Army Corps ·of Engineers 
standards. Oft he approximately 25 miles of levees that line the Green River channel; only a 
small segment'near Tukwila has been. federally certified. The·remain.irig levees ~re olde~· 
facilities; built over many years by various agencies and individuals, some public .and some 

. private, that function with .a ·degree of reliability but have not been, and m.ostly can.riot be, 
federally certified. If they are removed from the mapping analysis as constt:aints to :f)oodiri.g, the 
theoretic'al Green·River floodplain exp11nds to cover th¢ .entire valley from wall to wall.. 

48. In response to the proposed 0-FIRM, the county has accelerated its efforts to produce its own 
floodplain mapping for the Lower Green River Valley and on March 18, 2008, iss:ued a Lower 
Green River flood-bo·undary work map prod~ced.on contract by Northwest Hydraulic . 
Consultants. This map has been submitted by King County and the cities of Auburn and Kent to 
FEMA as a chall'enge to the· proposed D-FIRM mapping. This <::hallenge map gives effect to the 
existing levee system, and the local technical consensus appears to be that its overall level of 
topographical d~lta is superior to the FEMA effort and the .model.ing.program employed is a .more 
·sophisticate<;! one. The county's 2008 work fT!ap (exhibit 44a) shows most of the western two­
thirds of the Spencer parcel inside the 1 OO~year floodp:Jain. The e~stem one-third plus a $trip 
along the northern boundary where an access road h.as been recently constructed are sh.own to lie · 
above the floodplain elevation. . 
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49. The county's 2008 challenge to the FEMA D-FIRM brought to a crisis level a discontent with 
FEMA mapping that had been brewing for some time. A representative criticism is found at 
page 15 of the 2006 County Flood .Hazard Management Plan: 

"Historic~lly, King County's Oood hazar~d regulations have been applied within 
the 100-year floodplain as mapped by FEMA. FEMA maps'are based on current· 
or .historical land use in the watershed. As watersheds dev~lop, the rate and 
volume of runoff reaching rivers and streams can increase. The boundaries of 
the I 00-year floodplain n1ay cha.nge over time, creating inconsistencies between· 
actual floodplain conditions and those por1r~yed on FEMA maps." 

50. In addition to FEMA 's adopted rate maps and the county's 2008 map challenging the FEMA D­
FIRM proposal, another document that received considerable attention within the hearing was 
exhibh54a, entitled "Tributary 053 Existing Condi.tions·Proposed Developments North Area" 
and dated October 13, 2005. This was a 9ounty Water and Land Resources Division producttbat 
was generated to depict the channelized tributaries that originate within the upland plateaus t.o 
the west and south ~md drain across the flatlands of the Lower Green River Valley north to the 
Green Rive~. This map ·outline~ the I 00-year floodplain in the vicin.i.ty of the Spencer parcel in a 
way that generally mimics the. later 200.8 challenge map, but with one important difference. The 
2005 tributary map-shows only approximately the we?tern on{l-third oftne Spencer parcel lying 
within the floodplain. If that bo'u.ndar.y were de'errieq accurate, then most of the materials 
processing operations occurring on the Spencer par:cel would lie outside the fldodplain and those 
that were inside could be.'shifted further east. . 

5 I. Mr. -Lev~s.qwe ·characterized the-~005 map as an ·improvement over the exi.sting FEMA ·''" . 
docu~ents but an interim step on the road.towardsdevelopiflg the 200.8 challenge map. His view· 

. was that to the. extent that differ~ilces exist between the two documents; the'2b08 map was based . 
on more· complete information imd therefore was more accurate. But since ODES's 2006 notice 

·and order is .pfedicated· on th~ conte'n.tion·that-thematerials processing. activities instituted on the 
Spencer parcellargely in 2005 .should have been ai that tiine subjected to fl<>odplains regulatory 
review, exhibit·54a m'ay·be regarded in such context as having some vitality. lt.is prdbably not 
too farfetched to speculate that had Mr: Spen.cer and Mr. Shear walked into. the ODES offices in 
November 2005 in search of an· official-floodplain determination, they .likely would have been 
,told that the exhibit 54a rtmp was the best and· most current infonnatimi then availabl~. 

52. The actual dynamics of floodplain creation in the vici.nity ()fthe ·spencer parcel are also a matter 
of s<,>me co'ntention .. Th~re are two primary channel systems that drain· across the valley floor 
from the upland plateau. The westedy complex is denominate.d the ly1ullen Slough system, and 
its mainstem tributary 045 travels due north within an excavated channel located about 400 feet 
west of the Spencer property. The Mullen Slough sub-basin to the Green River'is .~stimated to 
cover approximately six squ;1re miles. 

53. The Mill Creek su'b-basin lies-generally east of West Valley Highway and east ofthe Spencer 
parcel as well. The Mill Creek sub-basin is latger than Mullen Slough at about 22 square miles, 
and the Miii'Creek channel generally lies at a higher ele.va.tion than the properties located to its 
west The consequence is that when the MFN1Creek channel overflows it generally fl~ods'West 
into the Ml,lllen sub-basin and· -toward the Spencer and other farmland parcels located on the other 
side of West Valley Highway. . 

54. While there is an abundance of discussion about the effects of upland development on the valley 
floor stream systems in terms of both increased volumes and sedif!lent t~ansport from 
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downcutting the upland valley walls, it seems clear that for purposes of defining the I 00-year 
·floodplain these lesser tr'ibutary contributions are overwhelm~d by the backwater flooding from 
the main Green River channel to the north. The metered release of the Green River fron1 Hanson 
Dam is engineered not to exceed 12,000 cfs, but backwater flood.ing at the mouths of Mill Creek 
and Mullen Slough ~egins to occur at 3,000 cfs. Assuming that the county's most recent 
floodplain mapping is fundamentally accurate as to its hydraulic assumptions, it is apparent thai 
the larger Mill Creek floodplain merges with the floodplain for Mullen Slough at some point 
north of S 277th Street. 

In this framework the major question.is: at what point does S 277th Street cease to function as 
an t<ffective dike holding back floodwaters from the Green River to the north? The county's 
mapping model suggests that the I 00-year flood event overtops S 277th Street while the 
anecdotal .evidence of historical flooding offered by the Appellants and their consultant argue· 
that S 277th Street in reality operates as an effective barrier to such major flood events. As 
noted, there are many factors that affectt.<the floodplain analysis, including projections as t<:> the 
integrity of the older levees and the Hanson Dam itself and the ability of the computer models to 
accurately replicate the hydraulics ofthe two merging backwater floodplains. 

· 55. Flooding·problems on the Mill. Creek ai1d Mulle11 Slough systems have been the subject of a 
n\.lmbef of studies dating back to the early 1.990s. These:studies have generated propo~als for 
dredging the existing channels that have bumped up against a variety of environmental issues. 
But ~s the 2006 FJood Hazard Management Ptan makes cl.ear on page 230, there is also available 
a felatively simple but appa.ren.tly exp.ensive fix for·the problem: · 

;.;,~, "As recently ·?,S the 1990s, several 'studies were complete9 to investi:gate'the 
feasibility of constructing an~ther· major. pump station to serve Mullen· Slough· 
and Mill Creek; which flow into the Green River at River Mile 21.58 and 23.84," 
respectively. The$e. tributaries share a large agricultural floodplain with .the 
Green River. · Although ·this pump. station proposal was a key element· in the· 

· I970s~era Natural Resource Coris~rvation Service flood control plan for the 
Green River: vall~y, more con't~mporary· studie~ indicate that .any economic 
benefits t~at .migHt result from construction of a\)other large pump station at this 
location would pe· far exceeded by the' p·roject costs. · Therefore, the shared 
floodplain of these tributaries near their confluence. with Green River remai·ns 
designated as part of the Green River's FEMA-mapped floodway." · 

For those not fluent in bureauctatese: what this paragrap~ tells us is that, notwithstanding the 
mariy fine Comprehensive·Pian policies supportil')g agricultural preservation in the Lower Green 
River Valley, the cost of installing a pump stati.on to protect these remaining agricultural lands is 

· not offset by the meager tax revenues that such marginal agricultural properties are capable of 
generati'ng. ·This means that th·e prob.lem ofagricultural flooding in the Lower Green River 
Va:lley can be expected 'to continue indefinitely, particularly iii the context of current county 
funding constraints. 

CONCLUSIONS: 

A. Critical Areas 

I. The King Cou·nty Critical Areas Ordinance (CAO), as embodied in KCC Chapter21A.24 and 
supported by the ddinitio'ns contained in KCC Chapter iiA.06, provides a regulatory framework 
for determining the presenc~ or absence of a flood hazard area· on a pot~ntial floodplain property;· 
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This framework is a thorough and adequate mechanism for purposes of noodplain planning and 
permit review. In the permit context it directs the department- to assemble the available data, 
determine which data is most reliable and on that basis make a flood hazard area delineation. 

2. For purposes of code enforcement, however, the CAO flood hazard provisions are incomplete. 

3. 

For enforcement purposes one needs also a clear and intelligible standard. KCC 21 A:24.230 tells 
us how DOES should go about formulating such a standard, but until that process is actually 
undergone, no standard exists. As the ordinance itself suggests, the normal procedure by which 
the county establishes a flood hazard area is through the adoption of a basin plan or some other 
functional plan as defined by KCC 20.08.132. While the 2006 King County Flood Hazard 
Management Plan is precisely the type of functional plan that could be employed to 'define and 
enact flood haza'rd area standards for specific locations; this document defers such .regulatory 
matters to a later date. S:ection I of ordinance 15673 adopting the 2006 Flood Hazard .. -
ManMement Plan is explicit in thi~ regard: "However, while the plan sets fo.rth what the county 
curret~tly believes are best practices, nothi'ng in this plan creates or precludes the creation of new 
land use requirements, laws ar reg~lations.~' · 

The fact that the county has been ~low to adopt specific regulations defining flood hazard areas 
for,<;lifferent floodplain locations should not COll).e as a great surprise. The cou!lty's decision to 
implement floodplain regulations based on .a calculated rise of one-one hundredth of a.foot' in 
·flood-elevation is· a doubfe-edgeq sword. While such ~st:'mdard may provide insurance rate 
:benefits under the·FEMA system, the baseline data-required to make such an exacting standard 
·rationally.defensible'at.a"ny loca-tion is daunting to contemplat~ and. costly to generate. One 
expedient that could.have been adopted would have been simply to define byordinance the c. l \ . " 

current F;:E:MA~l[ll_fiP a~ p'resumptively valid and shift upbh affected property:. owners the burden of . ·'·. 
demonstrating that the:FEMA m<,!pping is incorrect in its specific application. To the county's · 
credit it did not choose that r~ute, which would have placed a huge finanCial burden on 
potential'lyaffected. property o~ners.. . . . . . . 

4. DOES has attel~pted to counter the critique that the CAO fails to specify a flood hazard area 
.standard for the:Gre:en River Val,fey by focusing attentio'n on the term "components" as it appears 
within KCC 21 A24.230.A. The relevant code provision states that "a flood hazard area consists 
of the foflo~ing components" and the11 lists. five elements, incluqing the floodplain, the 

5. 

flood""<ay, the flood fringe and channel. migration zones. 

The ODES argument assigns.to the word ''components". a regulatory importance that it cannot 
.sustain .. The word standing'alone simply means "parts" and is purely descriptive in sc;ope. It . 

· does not contain or im.ply a prescriptive element: More.critically, subsection KCC 21 A.24.230B 
immediately following tells us how those components are to be used within the flood hazard area 
delineation analysis. DOES is required to sift through and compare the multiple sources of flood 
hazard:data and evaluate their accuracy in formulating-a reievimt stan_dard. When KCC . 
21 A.24.230 sections A and B are read .together; it is plain that the term "components" has been 

. used in subsection A in its customary, merely descriptive manner. 

While KCC 21 A.24.230 provides a full menu of component floodplain factors and a roster of 
potent'ial floodplain dat,~visources, including at the top of the list the FEMA FlRM maps, it does 
not create a presumption that any one of these resources is· to be deemed accurate and controlling 
for regulatory purposes. Without such a formal regulatory designation, there is no easily 
ascertainable :adopted county flood hazard area ·stand;u-d applicable to ·the Spencer property, and 
the portion· of the county's notice and order that cites the Appellants for conducting material~ 
processing operations a·nd cle~J.ring, grading and 'filling within a flood hazard area becomes.a . . . . . 
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6. 

7 .. 

B. 

8. 

gesture without legal effect. Therefore, the po1iion of the appeals that challenges the ·notice and 
·order citations for activities within a flood hazard area must be granted. 

With respect to the wetland citations, the problems encountered by DOES in support of its notice 
and order are not the result of gaps in the regtdatory structure. Wetlands are clearly defined 
uqder the county code and a site inspection provides an adequate mechanism for making a 
wetland determination. The problem here, rather, is that the county's wetland determination 
itself did not adequately document the presence of wetland conditions for one of the three 
essential· regulatory parameters. The Spencer property is a difficult site to. evaluate because the 
soi Is have been historically disturbed, but the disturbance itself was the result of legal 
agricullural activity. This meant that the atypical situations methodology outlined within the 
state manual could not be applied directly to the legally tilled areas, but only to adjacent areas 
where the new fili piles were later deposited, More critically, the hydric soils analysis is quite 
specific as to th~ depths required for critical observations, and ML s·foan 's f~ilure to record test 
data depths undercut his ability to adequately document a positive finding . 

. Another tactical error 9y ODES was its failure to distinguish between a·preliminary wetland 
report and a more c<>mpl'ete study that is sufficie1itly detailed to withstand critical attack froni an 
adverse wetland technician. Jon Sloan's initial site investigation of the Spencer property was 

. surely good enough to warrant requesting further wetland 'information. Hut when the Appellants 
. caine·forward with a conflicting wetl~nd report that rejected Mr. Sloan's initial conclusions, the 
evidential bar'was t:~ised. It then became iilCU.mbent. on ODES to either provide a compelling 
explanation why Messrs. Bredberg a·nd: Herriman's conclusions were.simply wrong, or to bring 
in miw and further information.filling the data g~ps·that they id~ntified in the s'loan study: 

··oDES did neither; and that was a fatal mistake. One.?ppreciates that DDESwas in a dif(icuft 
position be.cause Mr. Sloan had departed county employment mid was not readily available· to 
fortify his initiai ·resu.l~s. B~t sympathy. is not evidence, and the shortcomings of Mr. Sloan's 
initi·aJ·r~porfwere never addressed by DOES. ·The: bottom line is thatDDES did not make a 
~ompetent ·demonstration of the existence of hydric soils on the Spen<::er parcel;· therefore the 

·.appeals must. be granted with respect to the notice and order 'citations for wetlands on the . . 
property. 

Nonconformjng· Use 

The most important que·stions raised in this proceeding relate to the notice and order's citat.ion nf 
the Spencer property for operation of a materials processing facili~ in an A-10 zone without 
requ·lred permits a11d approvals. The de fin it ion of a materials processing facility was added to 
the cowityzoning code in September 2004, pursuant to section 6 of ordinance 15032:· This same 
ord inan·ce amended KCC Chapter 21 A,22 to require materials processing operations to obtain a 
grading permit prior to commencement and io combine the materials proc~ssing review 
procedures with those already.existing within the chapter for mineral extraction, KCC 
21 A.06,742 supplies the.new d~frnition at issue: . 

. "Materials proce.ssing facility: a site or establishment, not accessory to a mineral 
extrac,~ign or. sawmill use, that is primarily engaged in crushing, grinding, 
pulverizing or otherWise prepari'ng earth materials, vegetation, organic waste, 
constructi"ori and demol.iti.on materials or source-separated organic materials and 
that is ·not the final dispo!)al site." 
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9. Since the code provisions governing materials processing facilities did not exist in 2003. and 
early 2004 when Mr. Shear first began his occupancy of the Spencer site, the question arises as to 
whether Mr. Shear's business activities qualify as a legal non-conforming use (NCU) established 
prior to the adoption of ordinance 15032. Analytically, there are two parts to this question. 
First, when did Mr. Shear's operationon the Spencer parcel become a materials processing 
facility as specified by the current code definition, and, second, ~ere Mr. Shear's activities on 
the property prior to September 2004 some other form of legaf use under then-existing zoning 
provisions? , 

I 0. The core element of the materials processing facilities definitior) focuses on the transformation of 
raw materials through .a crushing, grinding or pulverizing operation. While preparatory activities 
certainly occurred before September 2004, there is no conclus.ive evidence that actual crushing 
operations and grinding began before the winter or spring of2005. That is when the first 
complaints came into the ODES office and when Mr. Hang, the neighbor to the south; testified to 
first being concerned about offsite dust impacts. So the question becomes whether one can 
co·nclude under the code as applied to these facts that establishment of the m·aterials processing 
faciiity predated commencement of screening and crushing operations. 

II.. It appears that establishment of Mr. Shear's materials processing facility use of the Spencer 
parcel ·involved three stages.· Tbe first stage was site· preparation, where the property was 
secured, coilfiguration of the property for the li;>e was begun, a:nd.equipment and .raw materials 
stoc.kpiles were brought' in;_ At the sec.ond stag~ the.raw·material was being ground into the 
ultimate. product: And, .. in the tQ,ird stage th~ finished ·product was transported offsite to ultimate 

·consumers, The record demonstrates that prior to September 2004 all of the essential first-stage 
~ite preparation activities were under~ay. The ~ite had b.een rented from Mr. Spencer, . 
equipment was being assembled, some.grading had occurred and a few stocl(piles were in 
evidence. The April is, 2004 aerial photograph of the site (exhibit 67t}sho.ws the access 
driveway having been extended .to and along the northern site boundary, new grading in the 

.·eastern one-ti1ird.'of.the property and a Cluster of some s~ven or eight mounds near-the-property's 
northwest corner. . . . 

12. KCC 21 A.08.0 I 0 provides the coun.ty zoning code requirement for establishing land US<%. It 
states that the "use of a 'property is defined by the activity for which the building or lot is 

. intended; designed, arranged, occupied or maintained." lt further provides that the use is 
cons.idered ''permanently establ.ished when the use will or has bee'n in continuous operation· for a 

· • period exceeding 60 days." · 

13. The first three of the five defining characteristics listed within KCC 21 A.os: I 0-intent, design 
and arrangement-are all focused on purpose. They .are therefore prospective in effect. The 
record demonstrates that Mr. Shear, soon after initially approaching Mr. Spenc.er concerning use 
of the. property for overflow storage, became committed to his larger purpose of establishing a 
materials processing ope~;ation on· the Spencer parcel. He aln~ady had such a business nearby on 
the east•side of West Valley Highway a·t a site that was becoming too small for his purposes and 
under pressure from the county to undergo a permitting ptoc~ss. By early 2004 Mr. Shear seems 
to have figured out that ·it would not make much sense for him to undertake an elab~rate aQ<t,,;. 
costly··'j:ii'?rmittingprocess with DD£S on a site that was.already too small for his ultimate ne~ds. 

14. Mr. Shear's activity toward establishing a materials processing facility on the Spencer property 
seems to have been without' major interruption. The record, spotty though .it may be in places, 
shows a steady incr~ase in the variety and intensity of site use starting in late 2003 and 
proceeding through 2006. Further, there is no evidence that at any poin! in this progression of an. 
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interim use established on the. Spencer parcel by Mr. Shear that wo.uld have been 'independently 
viable as a business activity. 

Based on the testimony describing the early conversations between Shear and Spenc~r, DOES 
argues that one should view the storage of organic piles 011 the property as a separate, 
independent use. But the April 2004 aerial photogi·aph shows that this storage had already been 
directed to the northwest corner of the property at the furthest possible distance. from the site's 
access to West Valley Highway. Storage in a remote corner implies an. expectation for use on the 
site itself after its ultimate configuration and development, not for temporary storage and use 
elsewhere. If Mr. Shear's purpose had been merely temporary storage, the stockpiles surely 
would have been placed much closer to West Valley Highway, These facts evinc~ an intent, 
design and purpose to establish a la.rger materials processing operation, not merely a temporary 
storage for use at another loca,tion. The prospective purpose required by KCC 21 A.08.b I 0 was 
-established at the time of the April 25, 2004 aerial photograph, which was more than 60 days 
be'foi·e the adoption of Ordinance 15032. 

15. So the record shows that a materials processing facility, as such was eyent'ually defined by KCC 
21A~06.742, was in existence on the Spencer. site in April2004, thus rriaking it a legal NCU 
withi~ the framework of the ordinance 15032 standard. But fOI: it to actually become a legal 

· NCU in April 200.4, Mr. Shear's operation would have nee4ed 'to be a permitted tfse under one of 
the relevant zoning standards _in ·effect at that time .. This requires us to ponder the conurid.r!lm of 
the "iriterim recyding facility" and its relationship to "yard 'waste.processing facilities" and 
"source-separated, organic waste processing fadti;ties." 

.16.· 

17. 

18. 

The zoning code history. for the terms identified: above dates back to at'i~ast I ~93, and the parties 
have very helpfully laid out·much of this history i_n their var:ious.briefs. To do full justice to the 
saga ,:,_,ould probably require a fair numbet· of pages, but .the:gist ofthe·matter can be 
encapsulated. · · · . 

•Jri the twilight days of the old Title 21 zoning C()de, ordinance 1'0408 introduced a definition for 
''interim recycling facility,~'.which was de.emed to meati: 

"A site or establishment, which is not_ located at the final disposal site~ engaged 
in the collection or treatment of rtcyclable m;iteiials and including drop~b0xes, 
yard waste processing facilities and. collection, separation, and·shipment of glass, 
metal, -paper, o.r ~ther recyclables to. others wh6 will reuse them or use them to 
·manufacture new products." . 

. . 

Shortly·thereafter, Title 21 was.repealed and replaced by Title 2JA, at which time the.definition 
for an interim recycling facility was reformatted and slightly amended. Spebifically, the terin 
"yard waste.processing'facilities" was ~eplaced with the term"source~separated, organic waste· 
proc~ssirig facilities." Under th'is scheme, which remained largely unchanged 'until September 
2004,the General Services Land Use. table atKCC 21A.08.0SO display~d tqat an interim 
recycling facility was a permitted use within the Agricuiturai'Zone subject to the provisions of 
development conditro'n 21. Condition. 21 specified tlia:t the interim recycling facOity permitted 
use within the Agri'culttJral Zone was .~'limited to source-separated yard or organlc\;,aste · · 
processing faciliti~s." 

Under the new scheme adopted in. September 2004 within ordinance .)5032, an interim recycling 
facility'is retained within the KCC. 21 A.08.050 General Services table a.s a pennitted use in the 
various residential ~nd commercial zories, but is dropped fr~m the Agr,icultural Zone. Moreover, 
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the reference to source-separated processing has been purged from tiote 21, which now limits the 
use in the designated zones to drop-box facilities accessory to some other public or community 
use. Meanwhile, a materials processing facility entry has been added to KCC 21 A.08.080, 
Manufacturing Land.Uses, as a permitted activity in the Agriculture Zone subject to a 
development condition 13, which limits such use to "source-separated organize waste processing 
faci I ides at a scale :appropriate to process the organic waste generated in the agricultural zone." 
Under the new scJ1eme materials processing facilities are also permitted in the Forest, Mineral 
and Rural Zones subject to different conditions, and permitted unconditionally in the Industrial 
zone. 

19. The critical issue for our purposes is whether Mr. Shear's operation on the Spencer parcel, which 
meets the materials processing .facility definition under the current code, also qualified as an 
interim recycling facility und~r the earlier code. And the resolution of this question seems to 
c)epend on whether the change in the defi.nition example described above in Conclusion no. ·17 
frorri "yard waste processing facilities" to "source-separated, organic waste processing facilities" 
constituted an expansion or a limitation. 

DOES argues that it is a iimitation because the term, "source-separated," implies an exclusion, 
whereas the prior yard waste processing example was unrestricted. 

20. Ou~ view is that the DDES ar-gument is not correct. While "source-separated'' is indeed a 
limiting·qua:lifier, the scope of the definitional term ov.erall has been greatly enlarged. Organic 
waste processing·facilities is a Nastly'broader use category.than yard waste processing facilities. 
The."source-sepa~ated". modifier was." superfluous with respect to-the yard waste example because 
yard waste itself intrinsically presupposes an adequate·leve(ofsource'-separation. As pointed ·out . 
by the attorney ·for Appel (ant Shear,· the zoning code de fin itiQ.n. of "source-separated .organic 
mated~!" is directed toward removin.g chemically-treated. and other toxic mate~ials from the 
organic waste stream. In addition, the core definition~! tenn, the "collection or treatment of 
.recyclable materials,'? clearly applies to a process of assembling and refining landscapingand 
yard waste, which i~ exactly what Mr. Shear does on the Spencer property. Since the source­
separated 'q.ualifier is d.irected toward removing·toxic materials; a concern which is not a factor in 
dealing with landscaping and yard waste, its application as an independent requirement is not' 
warranted inrhis instance. ·Mr. Shear is not required at the materials source to separate the 
branches from the twigs, and ~he. twigs trom th'! leaves. 

21. 

. . 

In summary, the type of materials processing performed on the Spencer site by Mr. Shear meets 
. the definition for an ·interiln recycling facility as such was implemented within the applicable use 

tabl.es of the Title 21 A zoning code in effect in 2004 .immediately prior to the adoption of 
ordinance 15032. Mr. Shear's.operations therefore .qualifie? at that time as a legal NCU .. 

Having determined. that the materials processing use· of the Spencer property. was legally· 
established prior to September 2004, the main questions left to be resolved .are whether the use 
has been expanded since 2604 in a manner that requires a conditional use p~rmit (CUP) and 
whether and to what degree the: operations on the Spencer site are subject to ongoing regulation 
under KCC Chapter 21A.22. In addressing these questions it is first impQrtant to note that the 
legal progression described above is not from a permitted use to one that is prohibited by code, 
but rather from .a· permitted USe with few regulatory C<?ntrofs· to a permitted use subject tq a 
detailed regulatory regime. As a category of use Appellant Shear's operation was permitted prior 
to Sep.tember 2004 ·as an interim recycling facility and after September 2004 as a materials · 
proce$sing facility .. Thus the use has not become one that the <;bunty as a matter of policy is 
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seeking to terminate, but simply a use that is now subjeCt to a more ambitious level of regulatory 
revtew. 

22. . The non-conformance provisions of KCC Chapter 21 A.J2 do not forbid the expansion of a NCU. 
Rather, KCC 21 A.J2.065 requires that any expansion in key use parameters greater than I 0 
percent undergo CUP re'view. KCC 21 A.06.427 defines the term expansion to mean the "act or 
process of increasing the size, quantity or scope." 

23. While the purpose-based provisions of KCC 21 A.08.0 10 support a conclusion that Mr. Shear's 
processing use was legally established prior to September 2004, it is also clear that the full 
implementation of that use, including th~ materials grinding and trucking operations and their 
attendant impacts, was only completely manifested in 2005 and thereafter. Therefore, in terms of 
the 2004. activity NCU baseline, the proces:;ing use on the Spencer property has been greatly 
expanded since the adoption of ordinance 15032 and, accordingly, requires a CUP. 

24.' .This outcome is consistent with applicable case law, which is mostly framed in terms ofNCUs 
that are prohibited outright rather' than more' actively regulated. Keller v. Bellingham, 92 Wn2d 
726 ( t9i9), distinguishes between an intensification and an enlargem~nt, stating that the former 
occurs ~hen the nature and charayter ofthe use is unchanged and substantially the same.facilities 
are used.· Meridian Minerals v. King County, 61 WnApp 195 ( 1991 ); further elaborates on this 
<listincti'on, suggestin·g that the intensification of a NCU can become so extreme that a 
jurisdiction may be justified· jri treating it as a different usy activity: "When an in G-rease. in 
volume or intt,;nsity. 0[ use ·i·s of sucli magnitude as to effect a fundamentaJchange in a non­
conforming u$e; courts may find a·change to be pi'6S0fibed by the ordinance." (61 WnApp·at 

· 209.) In other words·, while the legal ~ature of the processing use on the Spencer parcel.did not 
change· "fter 2005, its volume and 'irtt~nsity wen~ greatlY enlarged, and the p'rovisions of K8C 
21 A.32.065 requiring such. a NCU expansion to obtain a CUP are consistent with applicable 

25 .. 

·, 

26. 

Washingtbn.case law. .· . · 

We ah;o ag~ee with DOES that the· Waiihington .Supreriw Court decision in Rhod-A -Zale(l v. 
Snohomish County, I 36 Wn2d I (1998), stands fodlie proposition that- the ongoing materials 

· processing operations <m the Spencer parcel are subject to the county's police power regulations 
~nactedto promote the health', safety and. welfare of the community. We furtheraecept, that KCC 
Chapter 21 A.22 is· preciti~ly the type of police power regulation that the Rhod-A-Zaf~a'case 
envisions. The interesting questioh here is not so much whether the county ·has police power' 
authority to regulate <in an ongoing basis materia:Js-processing operations; but rather how exactly 

· this chapter relates to existing non-c.onforming activities:·· · 

· KCC Chapter 2 I A.22, a's·presently c'onfigured; is a somewhat infeliCitous melding of mineral 
extraction and materials processing regulations· into a single system. KCC Chapter 21 A.22 
originally was·enacted to provide for the siting· and regulation ofmineral extr.action operations. 
In September 1004, at the time ·of adoption of ordinance l 053-2, regulation of the newly-created 
.category of materia·ls processing operations was inserted into the existing mining review. 
procedures along with some· minimal am·endinents ind adaptations. The cut-and-paste· nature of 
this. regulatory fusion has raised some problems of interpretation ... · 

27. At the heart of the debate is fhe e~fect of KCC 21 A.22.040. K.CC 21 A.22.030 requires both 
minera:lextraction and mat~rials-processing operations to '·'commence only ·after issuance of a 
gl'ading permit". Then KCC 21A.22.040 goes on to provide that "to· the maximum extent' 
practicable; non-conforming mineral extraction operations shall be brought into conformance· 
with the operating conditiolls and perfornia'rice standards of this chapter, during permit renewal." 
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The Appellants argne that the failure of section 21 A.22.040 to mention non-conforming materials 
processing operations means that such operations are afforded a regulatory free pass under KCC 
21 A.22. In other wwds, according to the Appellants' interpretation, based on the subsection :040 
language KCC Chapter 21 A.22 only applies to materials processing operations that are being 
newly proposed and provide~ ·a complete exemptio1i to existing non-confonning operations. 

28. Beyond the elementary fact that the Appellants' interpretation defies common sense, one can also· 
find an adequate explanation for the apparently anomalous language inKCC 21 A.22.040 by 
looking at the parallel terms within KCC Chapter 21 A.32 govemingNCUs generally. The key 
provision here is KCC 21 A.32.020.A, which reads as follows: "With the exception of non­
conforming extractive operations identified in KCC 21 A.22, all non-conformances shall be 
subject to the. provisions of this chapter." So, to make a long story short, the purpose of KCC 

.c. 

29. 

30. 

21 A.22.040 is not to give non-conforming materials processing operations a regulatory free-ride, 
but rather to assure that non-conforming mineral extraction operations are not exempte(i from 
oversight. The message of KCC 21A.22.040 is that 'while non-conforming mineral extraction 
o.perati9ns still do not.need to get a CUP, rekvant operating and perforinance.standards will be 
applied through the standard grading permit renewal procedure. No m~ntion is made of materials 
processing operatfons in this context because they were never exempted from the provisions of 
KCC Chapter.21A.32. . 

Admittedly this is. poor dr~ftsmanship, but the intent seems clear enough. Non-conforming 
minerals processingqperations are subject to the req.t,lirements ofKCC Chapter 2JA.3.2 when 
they ~eek to expand, and to the ongoing operational review specified by KCC. 2IA.22. As·wm be 
$petied.put ·belo~; the. appl ivfttion ofJ~cc; ,<;;hapter 21 A.2;2 to processing operations on the ·. . . 
Sp~ncerproperty ~~eds to be.su9je<;t to a'the limitation that.such p~ocedures should not be used . ?I; 
as a back-door pretext to force the. legally established n·on-confonnmg actiVity out of business. 

Grading 

Our earlier discussion of wetland and flood hazard critical area.S implicitly dealt with the 
dearing, grading a.rid fi;lling citation within the notice and order to the extent that it was 
dependent lipon:the presence or· absence of the critical areas in question. And, a tight reading of 

·. the .notice and ·order allegation of''c;;learing, grading and/or filling with a critical area" might 
exclude consideration of grading issues except within the critical area context. However, our 
'<mgoing pr~-heariilg effort to resnap0the. appeal is:;ues:so that alllegi.timate m~or questions 
were addressed in this marathon· proceeding was .broad enough to include the issue of wh~ther 
grading has occurred on the Spencer site. without specific reference to the critical areas question, 
i.e., whether gradirig.requiring a pennit may have occurred on the property j~st on the grounds 
that the standard exemption levels were exceeded. Although the grading permit exceptions-menu 
has. recently grown so comple·x that it now occupies a matrix table covering two-and-a-quarter 
.pages (along with another page of explanatory notes), the traditional bas.ic volumetric exception 
.(now c:;odified at note J of KCC l6.82.05l.C} remains largely-unchanged. "Excavation less than 
five .feet in vertical depth, or fill less than three feet-in.Yerticaldepth that, cumulatively over 

. time, doe~ not involve more than 100 cubic, yards o,n a. single site" are deemed activities exempt 
·from grading permit requirements. 

In addition to the permit exceptions categories, the grading code definitions have also evolved 
over.time. At. the :earliest point when Mr, She~r began his operatiqns on the Spencer site, the 
tenn·~tfiJJ'l would have simply referred V> a deposi~ of earth .material. Tliis definition would have 
arguably ex<;luded p·iJes of vegetative matter, at least prior to their decomposition. B~t the 
operative definitionhas.now expanded .. Within the grading ordinance t~e term "fill" presently 
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refers to "a deposit· of earth material or recycled or reprocessed waste material consisting 
primarily of o1·ganic or earthen materials, or any combination.thereof, placed by" mechanical 
means." 

So this definition is now broad enough to at least include the processed organic waste materials 
on the Spencer site. And since the Rhod-A-Zalea case tells us that ongoing regulation of a 
materials processing operation pursuant to current grading permit standards is a legitimate 
exercise of the county's police power, there is no serious argument for applying the grl:lding 
regulations except through the prism of the present code scheme. 

31. This shifts our analytical_ emphasis away from the nature of the materials to the character of their 
placement. In other words, does the term "deposit" include the creati.on and removal of 
temporary storage piles? In his December 4, 2009 post-hearing brief the attorney for Appellant 
Shear argues that the creation of temporary stockpiles is not equivalent to the deposit of fill 
under the grad in~ ordinance. He suggests that Mr. Shear's employer, BRC: 

" ... merely mechanically manip!Jlates fl stockpile of raw material brought-from · 
elsewhere, grinds it to various sizes depending on the desired product and then 

. stores the product until it is sold to third parties. The surface of the· property is 
not altered .... The height ofthe stockpiles increases and decreases depending on 
the time of year and the demancj for product. If BRC were to clear away the . 
stockpiles, there would be no change in the topography of the property from its 
origin-al state.' The. prope~ty would revert to its cond~tion as farmland. To say· 
th~t BRC's ·activlti.~s).";a~e grading, clearing or filling requires an. extre.me 
q~stortion ofthe definitions-both in the code and in the common understanding of ., 
~· . . . . 
those terms_ Do all businesses which have stockpiles of ·materials onsite require 
grading permits?" 

32. We agree with Appellant Shear that the creation of temporary stockpiles and their removal does. 
n·ot involve the depo~it of fill within the meaning of the grading ordinance. Further, beyond Mr. 
Lawler's alliterat"ive rhetorical volley, there are numerous instances where the framework and 
context ofthe grading code itself support the inference that the legisiative "intent vyas not to 
regulate temporary stockpiles as an Instance-of grading. Beginning with the definitions . 
themselves, KCC 16.82.020.N identifies "grade" as "the elevation of the ground surface." By 
implication, therefore, grading would- result- in changing the elevation of the ground surface, 
which connotes an element of-permanence. 

This- implication is supported at numerous other places within the grading standards listed at 
KCC 16~82.1 00. These standards require the ground's surface to be prepared to receive .fill by 
removing unsuitable material, an action that only makes sense in the context ofpennanent 
placement. Further, recycled materiftls cannot be used as fill unless intermixed with earth~n 
materials in sufficient quantity to enable satisfactory compaction. The compaction requirement 
hself suggests permanent pla~ement, as do additional requirements for soli m~isture-holding 
capacity and topsoil layering. 

33. ·Finally, the reclamation standards contained within KCC 21A.22.081; while they relate to 
·restoring mineral extraction sites specifically, provide a usage oftenns ~hat is instructive . 

. · ·Subsection C.7- reads as follows:. · · 

.,,-,,;,,, 
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"Waste or soil piles shall be used for grading, backfilling or surfacing if 
permissible under this section, then covered with topsoil and planted in 
accordance with ... this section. Waste or soil piles not acceptable to be used for 
fill in .accordance with this chapter or as topsoil in accordance with ... this 
section shall be removed from the site." · 

What is important about this ~ubsection is that waste and soil piles are being described as 
something. other than fill, per se: s·lich piles only' become fill after they are properly and 

· permanently placed. 

34. In short, the creation and removal of temporary storage piles of processed yard and landscaping 

35. 

: waste are not the deposit ·of fill within the regulatory ambit of the grading cod~. But this does 
not lead inexorably to the conclusion that no unauthorized grading has occurred anywhere 011 the 
Spencer property. If within exhibit 67 the 2002 aerial photograph is compared with those for 
2004 and 200'5, one has nQ trouble in seeing that on the eastern one-third ofthe property adjacent 
to West Valley Highway about an acre ofvegetatio'n has been freshly cleared and graded-. The . 

. I 00-cubic yard grading exemption threshold is exceeded by excavating an acre to. an average 
depth of less than-one inch, so a reasonable inference derived from the record is that the grading 
depicted in the 2004 and 2005 aerial photos on the e!:lstern onl';-third of the Spencer site surpassed 
the 100-clJbic yard exemption limit and required the issuance of a grading permit. · 

Thus, notwithstanding the exotic and temporary nature· of the storage piles· of organic materials 
generated ·by Mr. Shear's processing operation and the-absence of dem.onstrable grading in 
critical areas, ordinarycl~aring.and excavation occurred on the e11stern third of the Spencer 
:.proper.ty in v.olumes~-s'i.i'f(L6ient to sustain a grading violation citation under the notice and order .. 
Moreover, our earlier conclusion thatthe materiaJs processing operati.on on the S:pencer property 

:is subject to ongoing regulation pursuant to KCC Chapter 21 A.22 makes the nilan·ces of the 
grading violation analysis somewhat beside.the point. Chapter 21 A.22 desigoat~s the grading 
pe,rmit as the chosc;n regul~tory mechanism .for ongoing sife management a:nci review, without 
requiring.any factual predicate as to specific instances.of grading activity. 

D. Enfor<;ement 

36. Before moving into a discussion o( remedies and-future procedures,there is one loose end that 
needs to be secured. From the outset one ofthe·pi"Jiars of the Appeliants' .legal ;;trategy-has 'been 
to claim that neither Mr. Spencer nor Mr. Shear are parties resp~:)llsible for any code vioiations · 
that may be found present on the Spencer property. Mr. Spencer's argument is simply that as the 
property owner he had rio control over the-behavior of his ~enant, Mr. Shear. J\1r. Shear, on t.he 
other-hand, initially adopted a somewhat more elaborate, hide-the-ball strategy of pretending that 
.the business operator on the Spencer site was an entity called Mountain View Recycling; 
whereas in reality it was BRC, a corporation apparently controlled by Mr. Shear's long-time 

. girlfriend and the mother 9f his _children. 

37. Within the county's provisions reiating to code enforcement, KCC 23.02.0 I O.K supplies a very 
broad and inclusive definition of'~person respon~ible for. code compfia_nce." The terrri is defined 
~s meaning "either the person whb caused the 'violation, if that can be determined, or the o~ner, 

· lessor, tenant or other persori entitled to control, use or occupy, or any combination of control, 
use or occupy, property where a code violation occurs, or both." While a rather i)lefegant 
specimen oflegal draftsmanship, the "or both" at th~ end of the definition conveys a_n il)tent to• 

· hold all the listed.entities responsible, not just one or another. Thus, whether Mr. Shear should 
be regarded as the tenant or merely the tenant's agent i$ not a decisiye ?istinction. ln either 

.i 
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instance, as the individual in charge of the business operatioi1s on the site he was '·the perso1i 
who caused the violation" as well as the "person entitled to control, use or occupy'· the premises .. 
And Mr. Spencer is the property owner as well as the lessor, both listed categories under the 
definition. 

A tenancy based on an oral lease agreement with Mr. Shear or BRC works against Mr. Spencer's 
argument, not for it. In the absence of a written lease, Mr. Spencer is entitled to retake control of 
the property at any time based on 30 days' notice. In short, regardless of whether. Mr. Shear is 
the tenant or simply B_RC's agent, both. he and Mr. Spencer are persons r,esponsible for code 
compliance within the meaning of KCC Title 23. 

38. Regarding the ultimate issues· under the notice and order, in brief summary ODES has failed to 
establish the existence of critical areas '{iolations on the Spencer property or that the 
manipulation oftemporary stockpiles qualifies as grading under the grading code. ODES did not 
demonstrate that Mr. Shear's processing operation was a prohibited use at the time of its 
establishment, but the record does document that the operation has been significantly expanded 
on the ground since the adoption of new regulations governing materials processing facilities. 
Tlie record also demonstrates the existence of conventionaJ grading violatioris on the eastern one­
third of the site. What this all.adds up to is a reqpirement for Messrs. Spencer and Shear·to.get a 
CUP for the enlargement of the NCU and to submit to ongoing regulation and review under KCC 
Chapter 21 A:22 pursuant to a grading pemit process. · 

39·. Before descrifting the futu~e regulatory process in more detail, it is. perhaps useful to address the. 
relationship g~perally between tliis appeal proceeding and such future regulatory activities. 

· :i'i Based ·ori its comprehensive application review process, ODES subscribes to;,what might be 

40. 

··characterized as the.'~innumerable bites. at the apple·doctrine~" In OD.ES's v.iew if it brings a 
notice and order action against a property owner citing 10 instances ofall.eged violations, and 
after an appeal hearing the property owner prevails on 9 of those . .JO items, ODES believes that 
its success· on the one ite·m ·still entitles it to submit th~ property o'wrier to the full gam tit of 
review reql)irements, including all those upon which 'the property owner prevailed on appeal.. 
This is how DDES expla{ned its position in its closing brief: · · . 

"The Examiner should not awar~ Appellants' i!iegal behavior by allowing them 
to avoid al)y part of the p·ermit process. The Examin.er should explicitly require 
Appellants to submitto regular permit proc~dures for any future proposed use of 
the subject parcel." · 

In addition to tacit assumption of moral superiority, the DDES position is. premised squarely on 
the Division II Appellate decisio·n in Young v. Pierce County, 120 WnApp 175 (2004). Pierce 
County has assembled and adopted a wetland atlas, which presumptively designates properties as 
wetlands based on available data. If a property is designated within the atlas, or lies within ISO 
feet of another ·desi'gnated property,. the county requires the property owner to perform ·a wet.land 
detennination before commencing any regulated development acti:vity. In the reported case, the 
property owner engaged jn clearing trees and other. vegetation without first·p.erforming a wetland 
determination on a prop-7;.tY listed in the county's atlas as a~ unverified wetland. The county 
issuedacease and desi'st order requiring wetland review to ascertain the presence of wetlands 
and buffers in the area, and the property owner challenged .the legal sufficiency of the cease and 
desist order in Superior Court. The Court of Appealnu.led that Pierc~ County could require the 
.property owner to submit an application and perform a wetland detennination: based on its atlas 
designation without first proving that the data underlying .the designation was reliable or · 
conclusive a~ to wetland status. 
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41. . Our view is that the holding in Young does not determine the scope ofremedies in the instant 
situation because the regulatory posture of Pierce County in the Young case was fundamentally 
different from that of ODES within this appeal. Pierce County did not take the position 
categorically that there was a wetland on the Youngs' property. Its position, rather, was that the 
admittedly incomplete wetland atlas identified the Young ·property as an area of concern, and on 
that basis the county could require a wetland delineation to either confirm or disprove the atlas 
designation. 

42. ODES's position, on the other hand, as expressed in its notice and order, is that wetlands and 
flood hazard areas exist unequivocally on the Spencer property and that Mr. Shear's materials 
processing facility use must be terminated because it impinges on such critical areas_ Thus, 
while Pierce County's position was that more wetland information was needed, and its cease and 
desist order was directed toward obtaining that inforrttation, the ODES notice and order asserts 
unconditionally that wetland and flood hazard critical areas ex,i~t on the Spencer parcel and 
business operations must be shut down. ODES, having adopted a ·more ambitious and conclusive 
regulatory stance, must be prepared to accept the burdens ofits f<!ilure as well as thebenefits of 
its success. Accordingly, the.conditionsattached to this appeal decision will place appropriate 
limitations on further reviewde:;dgned to preserve to the Appellants the successful ~lem~nts ·of 
their appeal and will retain Hearing Examiner jurisdiction to the·e~tent necessary to assur~ tha( 
these limitations are observed_ · 

DECISION: 

.. The appeals .. of Jeffrey Spenc~r. and Ronald Shear a:re GRANTED, in part, and DENIED,· in. part: Th~y 
<P are GMNTED with respect to citations within the notice and order allegirig unla~ful or unpermitted 

a.etiviti~s within critical areas and that the materials proee!)sing facility was not a legally p.ennitted use at 
the time of its establishment.. The ~ppeals are DENlpD .with respect to asse1tions·that the Appellants ar~ 
not partie~.responsible for code compl·ian;e, t!1at the·expanslon ·of materials processing operations on the. 
~ite subsequent to September 2004 is exempt from the requirementto obtain a CUP, and clair.ns that a 
mateti~ls processin·g operation is not subject to on'going regulation pursuant to K CC Chapter 2l A.22. 

ORDER: 

Condition noJ. 

No penalties shall be ass~ssed against the Appellants or their property if the deadline imposed and 
requirements stated herein ar~ meL Failure to meet such stated deadline shafl entitie DOES to assess 
penalties as of such deadline date on ·the grounds that the permitting requirements of KCC Chapter 
21 A22 have been violated, and to abate those materials processing facility operations establish(fd on the 
Spencer site after September 28, 2004. 

No later than June 30, 2010, the Appellants shall submit the following. materials to ODES: 

. A. A complete CUP application for expansion on the site of a materials processing facility 
as.aNCU. · 

B. Pursuant to the r~q~irements stated at KCC Chapter 2 I A.22A , a complete grading 
permit application for expansion of a materials processing site and for the ongoing 
conduct of materials·processing operations. 
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C. A written lease between the site owner and the site tenant for use of the entire pared as a 
materials processing facility, with tenant renewal options over at least a five-year period. 

Existing materials processing operations may continue on the site at current levels during the pendency 
of the perm it review process. · 

Condition ·no. 2 

The DDES permit applic~tions review shall be conducted subject to the following limitations, which are 
deemed necessary to preserve to the Appellants the fruits of their appeal efforts: 

A. The scope of the CUP review shall be limited to' con.sideration of a proposal to expand 
the materials processing facility use to include onsite screening and grinding of organic 
raw materials, the impacts of increased levels ofdelivery and storage of raw materials on 

. the site and the transport of finished product offsite, and the scope and management of 
onsite retail operations. The baseline legal NCU not subject to CUP review slwl! be 
defined by the uses in exi.stence on the site on September 28, 2004. The Appellants shall 
not be .required to demonstrate during CUP review that the proposed facilities are at a 
scale appropriat~ to·process t.he organic waste generated in the agricultural zone. 

B. The conditionaluse and grading permit review.procedures shall not be used to prohibit, 
directly or indireCtly, continued operation of a. viable materials processing facility .use at 
the :Site.· 

., c. DOES shall not require further studies or revieW;+of--~hethJr the Spence/hroperty·is 
within a flood haZard area or contains ajurisd ictional wetland, except that: 

i. a code'-mandated.buffer may be required to protect the offsite open-water 
wetland.feature·on the parcel adjacent to -the north; and 

11. ·requirements for the location and configuration of storage piles may take into 
accoul)t -potential floodwater patterns. · 

D. Compatibility with adjacent ~ses shall be achieved through the buffer and.scree.ning 
requirements providedoy KCC 2lA22.070. 

E. DDES conditions shall confoim to any Health Department requirements imposed for 
mitigation and management of a solid waste handling facility on the site and to Puget 
Sound Clean Air Agency conditions for mitigating air quality impacts. 

Condition no. 3 

Rearing Examiner jurisdiction is hereby retained to consider requests to modify the condi.tions of this 
order, to resolve questions and contlicts.regarding DOES's adherence to the requirements .of condition 
no. 2 ·~bov~, and to review challenges to any DD~S determination that a conditional use or gradin..g,,_, 
permit &pplioation submitted pursuant to·conditibn no. J above should be cancelled. DDES, or either of 
the Appellants, may requ·est in writing Hearing Examiner review and determination oftne matters 
specifi'ed within this condition. A request to modifY the conditions of this order will.not be deemed a 
request for reconsideration resulting in extension .of judicial appeal deadlines. 
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Condition no. 4 

A. Hearing Examiner jurisdiction hereunder shall terminate upon the later of the following 
two dates: 

The issuance by ODES of a CUP decision on an applicatiori to expand the materials 
processing facility on the Spencer property, or JO days after the issuance of an initial 
grading permit decision. for materials processing operations on the Spencer property. 
Challenges to a DDE0 CUP decision shall follow normal administrative appeal channels. 

B. Hearing Examiner jurisdiction will also be deemed terminated 30 days after the 
expiration of the deadline stated in condition no. I if the application materials specified 
therein have not been submitted, or 30 days after written notice to the Appellants of the 
'expiration or cancellation of any permit application specified in condition no. 1, if such. 
expiration 0; cancellation has not been challenged by a timely request under condition 
no. 3 of this order. · 

ORDERED this 28th day of January, 2010. 

NOTICE OF RIGHT .TO APPEAL . 

Pursuant(o Chapter20.24, Ki.ng. County Code, the King County Council has directed that the Examiner 
make the final decision on behalf of the county regarding code enforcement appeals. 'The Examiner's 
decision shall be final ahd.co~clusive unl.ess.proceedi~gs fo~ ~eview of the decision are properly 
co'rnmenced in superior cburt within 2l days 6f issuance of.the Examiner's.decision. (The Land Use 
Petition Act defines the date on which a land use decision is issued by the Hearing Examiner as three 
days after a written decision is mailed.) 

MINUTES OF THE JUNE23-26, 29-30, AND JULY 1-2,2009, PUBLIC HEARINGS 01';1 
DEPARTMENT OF DEVELOPMENT AND ENVIRONMENTAL SERYlCESFILE NO. E05G0099 

·AND SEATTLE-KING COUNTY PUBLIC HEALTH DEPARTMENT FILE NO. CO 0057548 

. Stafford L. Smith was the Hearing Examiner in this matter. Participating in the hearing wer~.Cristy 
Craig representing the Department. of Development and Environmental Service; Roman Welyczko 
·representing tbe Seattle-King Coonty Public Health Department; Robert West representing Appellant 
jeffrey Spencer; James Klauser representing Appellant Ron 'Shear; Bob Rowley representing Buckley 

. Recycle Center; Bill Turner; Yee Hang~ Andrew Levesque; James Hartl~y; Robert Man I'!.~~ AI Tijerina; 
~an¢:Y'Sandin; Ronald Shear; Mara Heiman; Jon Sloan; Doug Dobl<ins; Jeffrey Spencer arid Anthony Jay 
Bredberg. · · 

' . 
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The following Exhibits were offered and entered into the record: 

Exhibit No. I 

Exhibit No.2 

Exhibit No. J 

Exhibit No. 4 

· Exhibit No. 5 

Exhibit No. 6 

Exhibit No. 7 

Exhibit No. 8 

Exhibit No. 9 

Exhibit No. I 0 

Exhibit No. 1.1 

ExhibitNo. 12 · 

.Exhibit No. 13 

Exhibit No. 14 

Exhibit No. 15 

Exhibit No. 16 

Exhibit No: !"7 
Exhibit No. 18 
Exhibit No. I 9 
Exhibit No. 20 
Exhibit No .. 21 
Exhibit No. 22 
Exhibit No: 23 
Exhib.it No. 24 

''.i'.;: Exhibit No. 25 

Exhibit No. 26 

Exhibit No. 27 

Department of Development and Environmental Services (DDES) Stop Work 
order posted at 28225 West Valley HighwayS on May !3, 2005 by ODES Site 
Development Specialis'.t Robert Manns 
Two photographs of subject property taken by Ai Tijerina during .site visit in 
December 2005 (oversize) 
Two photographs of subject property taken by AI Tijerina during site visit of 
May 26,2006 
Two photographs of subject property taken by AI Tijerina during site visit of 
May 26; 2006 
Two photographs of subject property taken _by J\1 Tijerina during site visit of. 

· May 26, 2006 
Two photographs of subject property taken by AI Tijerina during site visit of 
May 26,2006 
Copy of the DDES Notice & Order for case no. E05G0099 issued on 
October 9, 2006 
Photograph of subject property taken by AI Tijerina during site visit of 
November 17,2006 . 

·Photograph of subject property tah:N by·AI Tijerina during site visit of 
December 1, 2006 · 

·Photograph Of subject property taken by AI Tijerina: during site visit of 
December I, 2006 'with portions of r:fescriptiori below photograph redacted 
Photograph of subject property taken by A·! Tijerina during site visit of 
December l, 2006 . . 
Photograph of subject property taken by AI Tijerina during site visit of 
December .I, 2'00.6 
Photograph ofsubjeCtpr()perty taken by AI Tijerina during site visit of 
D~cerriber .I, 2006 with portions of description below p/:lotographredacted 
Photogr~ph of subject property ~a ken by AI Tijerina: du·.ting site· visit of 
December I, 2006 withportions of desr:ription below photograph redacted 
Photograph of subject property taken by AI Tijerina.during site visit of 
December 1, 2006 . 
Photograph of subject property taken by AI Tijerina during site visit of 
December I , 2006 
Photograph of subject property (oversize) 
Photograph of subject property (oversize) 
Photograph of subject property (oversize) 
Photograph of Hang and Spencer properties (oversize) 
Photograph of Hang and Spe11cer properties (oversize) 
Photograph of Hang ·and Spencer properties (oversize) 
Photogniph ofHang and Spencer properties (oversize) 
Collage of photographs of subject property taken on July 18, 2007 during DOES · 
site inspection ,,~,. · .. 
Collage ofptiotographs on subject property taken on July 18, 2007 during ODES. 
site inspection 
Collage of photographs on subject property taken on July 18, 2007 during ODES 
site inspection 
Collage of photographs of subject property taken on July 18,2007 during ODES 
site inspection · 
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Exhibit No. 28 

Exhibit No. 29 

Exhibit No. 30 
Exhibit No. 31 
Exhibit No. 32 

Exhibit No. 33 

Exhibit No. 34 

Exhibit No. 35 

Exhibit No. 36 

Exhibit No. 37 

Exhibit No. 38 

Exhibit No. 39 
Exhibit No. 40 

"Exhibit No. 41 
Exhibit. No. 42 

Exhibit No. 43 

Exhil?it No. 44 

Exhibit No. 44a 

Exhibit No. 45 

Exhipit No. 46 

Exhibit No. 47 

Exhibit No. 48 

Exhibit No. 49 

Exhibit No. 50 

Collage of photographs of subject prope1ty taken on July 18, 2007 during ODES 
site inspection 
Collage of photographs ofsubject property taken on July 18, 2007 during ODES 
site inspection 
Collage ofphotographs of Hang and Spencer properties (oversize) 
Collage of photographs of Hang property (oversize) 
Photograph of Hang and Spencer properties taken during DOES site inspection of 
March 20, 2008 
Photograph of Hang and Spencer properties property taken during ODES site 
inspection of 
March 20, 2008 
Phbtograph ofHang and Spencer prope1iies taken during ODES site inspection of ,. 
March 20, 2008 
Photograph of Hang and Spencer properties taken quring ODES site inspection of · 
March 20, 2008 · 
GIS map ofsllbject area depicting Pre"CAO Hydrologic Sensitive Areas; FEMA; 
Wildlife Networks with parcel352204.~051. outlined 
Yee Hang's hand drawn sketch of Hang and Spencer properties depicting current 
conditions 
Yee Hang's hand "drawh sketch of Hang and Spencer properties as ofNovember 
1997 
not admitlid 
April 3, 2008 revis"ed memorandum to Cristy Craig and AI Tijerina from Jon Sloan 
reporting on site !pspe<;:tion (Hi.mg!parp~l).of.March 20; 2008 · 

·Photocopy o~;pages from M~,tnsell Soil Coloi: Chart 
Printout ofNatuf&l Resources Conservation Service Hydric Rating by Map l]nit­
KingCounty Area, Washington (E05G0099); dated Ji.me s," 2008 
Da~a Form! (Revised) (datasheets) filled out during ·Bredberg & Associates site 
inspection of tvlay.2, 2008 not admilted . · 
Black and white copy offl!ap prepared in 2008 by Northwest Hydraulics 
Consultants submitted in support of King County's respons~ to FEMA's 

. preliminary Digital Floodway Insurance Rate Map (O.:.FIRM), annotated by 
Andrew Levesque to delineate location of subject property (oversize) 
Color copy of n:tap prepared in 2008 by: Northwest Hydraulics Consultants 
submitted in support ofl<ing County's response to FEMA's pr~liminary D-FIRM,. 
annotated by AndrewLevesque to delineate lo9atiori ofsubj€ct property (oversize) 
annotated . . . · · 
Collage of ph9tograpi1s of su.bject property taken by Robert Manns during site visit 
on May 13,2005 (oversize) 
Collage of photographs of subject prop~rty taken by Robert-Manns during site visit 
on May 13,2005 (oversize) . 
Flood Insur~nce Rate Map (FIRM) for King County, Washington (Unincorporated 
Areas) effective September 29, 1 ~)78, aimotated by Andrew Levesque t<~ delineate · 

. location of subject property (oversiz:e) . 
FIRM for King County, Washington (Unincorporated Areas) revised May I 6, · 
I 995,annotated by Andrew Levesque to delineate location of subject proper.ty 
(oversize) · 

FIRM for King. County, Washington (Unincorporat~d Areas) effective September 
29, 1989, arynotated by Andrew Levesque to delineate location o(subject property, 
annotated by Mara Heiman (oversize) 
ODES Report to the Hearing Examiner (staff report) date:d December20, 2006 
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Exhibit No. 51 

Exhibit No. 52 

Exhibit No. 53 

Exhibit No. 54a-b 

Exhibit No. 55 

Exhibit No. 56 
Exhibit No. 57 

Exhibit No. 58 
Exhibit No. 59 
Exhibit No. 60 
Exhibit No. ·6Ia-

Exhibit No. 61 b 

Exhibit No. 61 c 
Exhibit No. 62 

Exhibit.No. 63 

Ex;hibit·No. 64 

Exhibit No. 65a-r 
· Exhi~it No. 66 
Exhibit No .. 67a 

Exhibit NQ. 67b 

Exhibit No. 67c · 

·Exhibit No. 67d . 

-Exhibit No. 67e 

·Exhibit No. 67f 
Exhibit No. 68 

Exhibit No. 69 

Transcript of deposition of Andrew Levesque taken March 13, 2008 with exhibits 
0-J attached 
Copy of email sent February 28, 2007 fl·om Barbara Heavey to Peter Donahue, 
James Klauser, M. Nelson, Brent Carson, Ginger Ohrmundt, Marka Steadman and 
Trishah Bull in relation Serrano appeal (ODES file no. L05POO I 0) regarding Trib. 
053 Existing Conditions Proposed Developments North Area map dated 
October 13, 2005 
Envelope used to post Trib. 053 Existing Condit ions Proposed Developments 
North Area map dated October 13, 2005 from Barbar.a Heavey to Jame·s Klauser 
High-quality, large-scale version ofTrib. 053 Existing Conditions Proposed 

· Developments North Area map dated October 13, 2005? annotated by Mara 
Heiman, AJ Bredberg and Jeff Spencer (oversize) 
July 19, 2007 111emorandum to Cristy Craig and AI Tijerina from Jon Sloan 
regarding site inspection of July 18, 2007 
Declaration of Yee Hang in Sup port of Petition to ll)tervene, dated June 19, 2007 
Puget Sound Clean Air Agency Formal Statement filled out by Yee Hang, .dated 
May 24,2007 
Hand written notes of Yee Hang not admitted 

. Ordinance 12196 " 
Excerpts from. ordinance I 0870 

. Gra4ing/Clearing Per.mit no. L06CG(H2 Seni.c, LLC with maps (annotated by 
Mara Heiman) attached 
Printout of DOES online permit search for parcel' 3.522049013 as executed on 

May26,2009-: · ·t~;:'''"·~·''· · . . 
Print,qut oTDDES online detail.for perinit LO~Gil51 as accessed ·on May 26, 2009 
Ap.pellant Shear's Answers and Respon,ses to King County's First Interrogatories. 
and Requests for Production· to Appellant Ron Shear, dated_ August 13, 2007 not 
admitted .. · . 
·Magnification of <ixhibit 44. to show detail .in area surrounding subject property 
. (oversize) 
Email and attachments s.e.nt.June I l, 2009 from·M~ra Heim~n to Bob West, Jim 
Klauser, Rob.en.Crowley,.ajb@wa.netand Jeffrey.Spencer with subject line 
reading "Jeff Jones!Serac Wetland Bank Gradi11g Permit" 
Photographs· of Spencer property taken on June 20,. 2009 .. 
Photograph of Schuler property take!) by Mar~,t Heiman in Spring 2009 
Printout of 193 6 aerial ph<,>tograph of area surrounding subject property 

. downloaded f~:om King County iMAP as a~cessed on September 8, 2008 
Printout -of 1.998' ~eti~l photograph of are<.t.1/Ufi'Ounding' subject property 
downloaded from king-County iMAP as accessed on September 8, 2008 
P~intout of 20qO·aerial. photograph of area surrounding subject property 
down.loacled from .King Courity iMAP as accessed on. September 8, 2008 
Printout' of2002 aerial photograph of area surrounding subje9t property 
downloaded fro~ Kin·g County iMAP as accessed on September 8, 2008 
Printout of2005 aerial photograph of area surrounding subject property 
downloaded from King County iMAP.a$aGcessed.on September 8, 2008 
2004 aerial photograph of area surrounding subject property 
King County Department ofNaturai.Resources, Water and Land Re.source · 
DivisionDra.inage Inve~tiga~ion Report: Fi~ld Investigation dated 

· November 25, 2008 for file name/no. Heiman/2008-067.1 . 
Mill Creek (Auburn) Hydraulic Modeling report prepared in December 1993 by 
Northwest Hydraulic Consultants Inc. 



E(l5G0099- Spencer/Sh~ar 32 

Exhibit No. 70 

Exhibit No. 71 

Exhibit No. 72 

Exhibit No. 73 

Exhibit No. 74 
Exhibit No. 75 

Exhibit No. 76 

Exhibit No. 77 

Exhibit No. 78 
Exhibit No, 79· 
Exhibit No. 80 
Exhibit No. 81 · 

Exhibit No. 82 
., ... ,, 

Exhibit.No. 83 

Exhtbit No. 84 

. Exhibit No. 85 

Exhibit No. 86 

Exhibit No. 87 

Exh ib.it No. 88 

Exhibit No. 89 

Exhibit No. 9o· 

Exhibit No. 91 
Exhibit No". 92 

Exhibit No. 93 

Map of area surrounding subject property depicting FEMA I 00- Year Floodplain, 
NHC 2-Year Floodplain, NHC 10-Year Floodplain and NHC 100-Year Floodplain 
Critical Areas and Wetland Identification and Deli~eation Report for NorthCreek 
Corporate Campus, Auburn, Washington 98001-2438, prepared by SNR 
Company, dated November 7, 2008 · 

. Mullen Slough Capital Improvement Project Study and Action Plan Preliminary 
Review Draft prepared in April 200 l by King County Wastewater Treatment 
Qivision, Surface Water Engineering and Environmental Services, Northwest 
Hydraulics, Inc. and Adolfson Associates . 
Attachment A of ordinance 15028 of King County Comprehensive Plall as adopted 
September 27, 2004 and effective October II, 2004 
Section .Y I: Resource Lands of Chapter Three of 2008 Comprehensive Plan 
Appendix H: F~nnlands and Agriculture in King County of 1994 Comprehensive 
Plan 
2006 King County Flood Hazard Management Plan: King County River and 
Floodplain Management Program, Final Plan, January 2007 
DOES Pub.lic Rule Chapter 21 A-24 Sensi~ive Areas: Flood Hazard Areas effective 
date November 6, 2002· 
exhibit number assigned to previously entered exhibit 36 
Copies of Jon Sloan's field notes for site inspection of July 18, 2007 
Washington State Wetlands Identificatien and Delineation Manual, March 1997 . 
Wetland Delin~ati6n Report Criteria as downloaded fromDDES public website on 
Novefllber 28, 2007 . . 

. DO:ES Report to the.H~aring Examiner: Supplemental Staff Report, dated 
June 23,2009 ·; · · · 
Lett~r from James Kiat:~-ser to AI Tijerina ~egarding code enforcement case no. 
E040ll44, dateq.November 17,2005 
String of.emails, sent between February 2 through. May 30,2006 from James 
Klauser to AI Tijerina, Paul Prochaska and Ron. Shear regarding code enforcement 
case no .. E0401144 · · 

· E~ail sent Dec~mb~r II, 2006 from-James Klaus~r to Marka Steadman, Hearing 
Examin~r; AI Tijerina;:Paul Prochaska, Ron Shear; Bob.W,est, Lamar Reed and 
Bob. Rowley regarding.c:ode enforcement case no. E05G0099 
String of emails, dated betweeh)anuary 24 throug~ 30, 2007, between Gary 
Criscione, AI Tijerina, Charles Wu, Roman Welyczko, Teri Barlcay, Gordon 
Clemans~ Claude Williams and·RickPogers regarding subject property 
String of emails, date(:! between January 24 through 30> 2007, between Gary 
Criscione, AI Tijerina, Charles Wu; Roman Welyczko,Teri Barlcay, Gordon 
Clemans, Claude Williams and Rick Pagers regarding subject property 
EmaiJ·sent April 7, 2005 fr01n Patricia Malone to cliarlotteinj@nventure.com and 
William Turner rega~ding online citizen complaint · 
Declaration ·of Jon Sloan in Support of King County's Motion for Summary 
Judgment dated April 8, 2008 · 
Deciaratio.n of AJ Bnidberg, MS, PWS, CPSS, CPSC in Support of Appellants' 
Suminary Judgment Response dated July 11, 2008 . 

· iMAP dqwnloaded on Novembe~ 14, 2008 
US Army Corps of Engineers Interim Regional Supplement to the Corps of 
Engineers Wetland Delineation Manual: Western Mountains, Valleys, and Coast 
.Region. April2008 · 
Map of Mill Creek General Land Office survey 1869 over USGS 2000 no{ 
admitted . 
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MINUTES OF THE NOVEMBER 12,2009, PUBLIC HEARINGS ON DEPARTMENT OF 
DEVELOPMENT AND ENVIRONMENTAL SERVICES FILE NO. E05G0099. 

·Stafford L. Smith was the Hearing Examiner in this matter.. Participating·in the hearing were Cristy 
Craig representing-the Department of Development and Environmental Service; Robert West 
representing Appellant Jeffrey Spencer; Brian Lawler representing Appellant Ron Shear; Steven 
Neugebauer; Donald Gauthier and Andrew Levesque. 

Exhibit No. 94 
·Exhibit No. 95 
Exhibit No. 96 

Exhibit No. 97 
Exhibit No. 98 

SLS:mls 
E05G0099 RPT 

Declaration of Richard C. Herriman 
Declaration of Dr. Steven Holzhey 
USDA Farm Service Agency Fact Sheet for Biomass Crop Assistance Program, 
downloaded and printed on November II, 2009 from the USDA Website 
Curriculum Vitae of Steven F. Neugebauer 
Summary of Findings and Cciriclusions-Mullen Slough Drainage B11sin Parcel no. 
3522049051, Steven F. Neugebauer 
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I, Riley Glandon, hereby certify and declare under penalty of perjury 

under the laws ofthe state of Washington as follows: 

1. I am a legal secretary employed by King County Prosecutor's 

Office, am over the age of 18, am not a party to this action and 

am competent to testify herein. 

2. On April1, 2011, I did cause to be delivered a true and correct 

copy of the Brief of Respondent King County and this 
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King County Courthouse 
516 3rd Avenue- W400 
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Roberty E. West, Jr. 
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Socius Law Group PLLC 
Two Union Square, 
601 Union Street, Suite 4950 
Seattle, WA 98101 
Via U.S. Mail & Email 
blawler@sociuslaw.com 
dhamel@sociuslaw.com 
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