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A. . PETITION FOR REVIEW 

The King County Department of Development and Environmental 

Services (DDES), the executive agency tasked with implementing 

environmental review for development projects in unincorporated King 

County, petitions this court for review of the Court of Appeals published 

decision in King County, Jeffrey Spencer, and Ronald A. Shear v. King 

County Department of Development and Environmental Services, 

Wash.App. __ , 273 P.3d 490 (Div. 1, 2012), a LUPA appeal, and the 

court's Order Denying Motion for Reconsideration. Copies of the 

published decision, the Order denying reconsideration, the Superior 

Court's decision reversing the King County Hearing Examiner, and the 

Examiner's underlying Report and Decision are attached as Appendices A 

through D. 

B. ISSUES PRESENTED FOR REVIEW 

This case merits review pursuant to RAP 13.4 (1), (2), and (4). The 

Court of Appeals decision conflicts with Anderson v. Island County and 

First Pioneer v. Pierce County, Washington Supreme Court and Court of 

Appeals Division Two decisions regarding the establishment of legal 

nonconforming uses. It conflicts with Young v. Pierce County, another 

Division Two case, creating confusion regarding the standard of proof 

applicable to code enforcement proceedings. Finally, it authorizes 
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violation of a SEPA regulation, Washington Administrative Code (WAC) 

§ 197-11-07 0, a WAC that has not been considered by this Court, and 

therefore presents an issue of substantial public interest. 

1. SHOULD THE COURT GRANT REVIEW BECAUSE 
DIVISION ONE'S DECISION THAT APPELLANTS' 
PROSPECTIVE INTENT ESTABLISHED A LEGAL 
NONCONFORMING USE IS IN CONFLICT WITH 
ANDERSON V. ISLAND COUNTY, A WASHINGTON 
SUPREME COURT DECISION? 

2. SHOULD THE COURT GRANT REVIEW BECAUSE 
DIVISION ONE'S RELIANCE ON ILLEGAL 
GRADING ACTIVITIES IN SUPPORT OF ITS 
CONCLUSION THAT APPELLANTS ESTABLISHED 
A LEGAL NONCONFORMING USE CONFLICTS 
WITH FIRST PIONEER TRADING COMPANY V. 
PIERCE COUNTY, A DIVISION TWO DECISION? 

3. SHOULD THE COURT GRANT REVIEW BECAUSE 
THE COURT OF APPEALS' DECISION THAT THE 
KING COUNTY CODE DOES NOT CONTAIN AN 
ENFORCEABLESTANDARDFORFLOOD 
HAZARD AREA VIOLATIONS IS IN CONFLICT 
WITH YOUNG V. PIERCE COUNTY, A DIVISION 
TWO DECISION? 

4. DOES THIS CASE PRESENT AN ISSUE OF 
SUBSTANTIAL PUBLIC INTEREST BECAUSE THE 
COURT OF APPEALS AUTHORIZED A HEARING 
EXAMINER ACTION IN VIOLATION OF A SEPA 
REGULATION, WAC§ 197-11-070, THAT HAS NOT 
PREVIOUSLY BEEN CONSIDERED BY THIS 
COURT? 
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C. STATEMENT OF THE CASE 

1. THE NOTICE AND ORDER 

DDES began investigating Appellant Shear's activities on Appellant 

Spencer's agriculturally zoned parcel in 2005. Hearing transcript, Volume 

I, testimony of Bill Turner, at pages 47:24-48:5'-16, CP 623. Over the next 

few years DDES continued to receive a variety of complaints about 

unpermitted grading activity and particularly about impacts from 

Appellant Shear's organic materials recycling operation, (hereinafter 

materials processing facility), on a farm immediately to the south. 

Hearing transcript, Volume 1, testimony of Yee Hang, 176:1-178:18, 

hearing transcript Volume 3, testimony of Al Tijerina, 834:18-25, 840:7-

841:12. 

DDES staff made multiple informal contacts with Appellants, Turner 

testimony, 51:2-7, 57:24-25, 60:19-62:15, 65:18-65:23, CP 624, issued a 

Stop Work Order requiring Appellants to obtain permits prior to 

continuing grading work in May of 2005, Turner testimony 77:13-79:5, 

81:16-20, CP 625-626, and ultimately issued an administrative Notice and 

Order alleging "operation of a materials processing facility in an A-101 

zone in a critical area (wetland, flood hazard area)" without required 

permits and for "clearing, grading, and/or filling within a critical area 

1 
Agricultural Zone, I 0 acre minimum parcel. KCC 21A.04.030 
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(wetland, flood hazard area)" without permits. CP 565. The Notice and 

Order required all grading activity and operation of the materials 

processing facility to cease. Id. 

Appellants Shear and Spencer challenged the Notice and Order. 

Appellants alleged that they were not persons responsible for the Code 

violations, that the materials processing facility was a legal 

nonconforming use, and that it was not subject to permit requirements. 

They also argued that Appellant Shear's operation was not in a critical 

area. 

2. THE ADMINISTRATIVE DECISION 

Examiner Stafford Smith heard testimony over eight days between 

July 2, 2009 and November 12, 2009. App. D, CP 18. He issued a mixed 

result opinion on January 28, 2010. He found that both Appellants were 

responsible for the violations, and required two grading permits and a 

conditional use permits. CP 39. 

With regard to the legal nonconforming use issue the Examiner stated 

that "[t]he core element of the material processing facilities definition 

focuses on the transformation of raw materials through a crushing, 

grinding, or pulverizing operation. While preparatory activities certainly 

occurred before September 2004, there is no conclusive evidence that 

actual crushing operations and grinding began before the winter or spring 

4 



of 2005 ." CP 31. Current regulations, which limit materials processing in 

agricultural zones, were effective in September of 2004. CP 32. 

Nonetheless the Examiner found that Appellants had established a legal 

nonconforming use. CP 39. 

In part relying on an aerial photograph showing filling in the far corner 

of the parcel, Examiner Smith concluded that Appellants had a prospective 

purpose to use the parcel as a materials processing facility prior to the 

zoning change, and therefore established a legal nonconforming use. CP 

31-32, and see hearing exhibit 67f, attached as appendix E. The Examiner 

ordered the Appellants to apply for a CUP to authorize expansion of the 

legal nonconforming use. CP 39. 

Regarding the flood hazard allegation the Examiner found that all of 

the FEMA maps showed the subject parcel as entirely within the FEMA 

floodway. CP 26. The Examiner discussed King County's recent 

floodplain mapping efforts for the applicable area, noting "the local 

technical consensus appears to be that its overall level of topographical 

data is superior to the FEMA effort and the modeling program employed 

is a more sophisticated one." CP 26. "The county's 2008 work map 

shows most of the western two-thirds of the Spencer parcel as inside the 

100-year floodplain." Id. However, the Examiner found that the DDES 

did not prove an enforceable standard. CP 29-30. 
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The Examiner rejected DDES' argument, based upon Young v. Pierce 

County, 120 Wash.App. 175, 84 P.3d 927 (Div. 2, 2004), that it met its 

burden in a sufficient manner to require full environmental review of both 

wetland and flood hazard issues within the permit process. App. D, CP 

38-39. With regard to the wetland allegation the Examiner found 

Appellants' wetland expert was biased, but that DDES' wetland expert did 

not take sufficient field notes. CP 21-22. 

Although the Examiner required Appellants to submit permit 

applications, he severely limited DDES' options in the permit process, 

and precluded further review of the wetland or flood hazard issues. CP 39-

41. The Examiner made no mention of SEP A environmental review 

requirements. See App. D. 

3. THE SUPERIOR COURT 

The Superior Court reversed the Examiner's decision, finding in part 

that the conclusion that Appellants' prospective intent was sufficient to 

establish a legal nonconforming use was an error of law, that DDES had 

no burden to prove an "enforceable standard" regarding the flood plain 

allegation, and that DDES had met its burden to prove Appellants' 

operations were in a flood hazard area. App. C, CP 679-681. Finally, 

relying in part on In re King County Hearing Examiner, 135 Wash.App. 

312, 144 P.3d 345, (Div.l, 2006) the Superior Court found that the 
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Examiner erred when he placed conditions on DDES' permit review 

process. 

4. THE COURT OF APPEALS DECISION 

Division One reversed the Superior Court and reinstated the 

Examiner's ruling. King County v. King County Department of 

Development and Environmental Services, __ Wash.App. __ , 273 

P.3d 490 (2012). (Hereinafter DDES.) 

With regard to legal nonconforming uses, Division I cited the King 

County Code2 (KCC) requirement that a nonconforming use must be 

established "in conformance with King County rules and regulations"3
, 

and that the use is permanently established when it "will or has been in 

continuous operation for sixty days." !d. at 494. The Court of Appeals 

agreed with the Examiner's finding that the KCC language "will," above, 

meant that Appellants prospective intent was sufficient to establish their 

use. CP 31, 32. The Court of Appeals also noted that the Appellants 

could have been "otherwise preparing earth materials" to establish a 

nonconforming use. DDES, 273 P.3d at 494. However, the Examiner 

made no finding that any "otherwise preparing" had occurred. See App D. 

The Court of Appeals quoted the Examiner's finding that prior to 

adoption of the ordinance at issue 

2 
King County Code sections are attached as Appendix F. 

3 KCC 21A.08.010. 
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Shear had rented the site, equipment was being assembled 
and stored, grading had occurred, materials for processing 
organic · materials were being stockpiled, and access 
driveways had been extended. 

DDES, 273 P.3d at 494. Like the Examiner, the Court of Appeals did not 

discuss the fact that all of the grading and construction of access 

driveways was completed without required permits. App. D. 

With regard to Flood Hazard areas, the Court of Appeals reinstated the 

Examiner's decision that the King County Code does not contain an 

enforceable standard for Code Enforcement purposes. The Court rejected 

DDES' reliance on applicable Code definitions and FEMA mapping, 

instead reasoning that KCC §21A.24.230 required DDES to formally 

designate a flood hazard area. DDES, 273 P.3d at 495. The Court of 

Appeals failed to acknowledge that designation is part of the permit 

process, which did not happen in this case because Appellants never 

applied for permits. See KCC § 21A.24.020. 

With regard to the Examiner's permit review conditions, the DDES 

argued that the Examiner's Order violated the King County Code and 

specifically, SEP A. Nonetheless, the Court of Appeals reinstated the 

review limitations, finding that the Examiner could condition DDES' s 

permit review because DDES lost on the critical areas issues. DDES, 273 
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P.3d at 498. The Court rejected DDES' SEPA-based arguments stating 

that 

to the extent a review under SEP A or some other state or 
federal statute is implicated in the conditional use permit 
process, or at some other time in the future, this is little 
more than speculation that is not before us. 

!d. (Emphasis added.) 

5. THE MOTION TQ RECONSIDER 

Upon receipt of the court's decision, the DDES filed a Motion to 

Reconsider. In the Motion the DDES explained that SEP A review was not 

speculative, but instead required as a part of both the grading and 

conditional permit review processes. The DDES particularly relied upon 

WAC 197-11-070, which limits agency action prior to issuance of a 

threshold determination. The WAC states: 

(1) Until the responsible official issues a final 
determination of nonsignificance or final 
environmental impact statement, no action concerning 
the proposal shall be taken by a governmental agency 
that would: · 
(a) have an adverse environmental impact; or 
(b) Limit the choice of reasonable alternatives. 

DDES argued that the court should reconsider because theW AC 

precludes the Examiner from limiting DDES' options prior to completion 

of environmental review. The Court of Appeals denied the Motion to 

Reconsider. App. B. 
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'. 

D. ARGUMENT 

The Court should grant DDES' Petition for Review because Division 

One's decision conflicts with multiple published decisions and creates 

confusion for local jurisdictions. It also authorizes a violation of State 

Environmental Protection Act (SEP A) regulations. The Supreme Court 

should grant review to provide guidance regarding whether WAC 197-11-

070 precludes the limitations placed on DDES' regulatory review. 

1. DIVISION ONE'S DECISION THAT APPELLANTS' 
PROSPECTIVE INTENT ESTABLISHED A LEGAL 
NONCONFORMING USE CONFLICTS WITH 
ANDERSON V. ISLAND COUNTY, A WASHINGTON 
SUPREME COURT DECISION. 

Anderson involved the use of a parcel for a cement hatching plant in a 

residentially zoned area. Anderson v. Island County, 81 Wash.2d 312, 

501 P.2d 594 (1972). In Anderson the evidence showed that Island Sand 

and Gravel, Inc. had purchased land with the intention of operating a 

cement plant prior to the adoption of a residential zoning ordinance. !d. at 

322. When the ordinance was adopted, the plant had not been built and no 

cement hatching operations were occurring, although materials were being 

stored on site. !d. at 322-23. The County Board of Commissioners 

assumed that a nonconforming use existed. 

The Supreme Court reversed, reasoning 

The use of property must actually be established prior to 
the adoption of the zoning ordinance to qualify as a 
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nonconforming use thereafter. It is almost universally held 
that the mere purchase of property and occupation thereof 
are not sufficient factors, either severally or jointly, to 
establish an existing nonconforming use, and a vested right 
to a nonconforming use cannot exist unless the particular 
use in question is in fact established prior to the enactment 
of the zoning ordinance. Before a supposed non
conforming use may be protected, it must exist somewhere 
outside the property owner's mind.' Therefore, mere 
intention or contemplation of an eventual use of land is 
insufficient to establish an existing use for protection as a 
nonconforming use following passage of a zoning 
ordinance. 

Id. at 331-32. (Emphasis added, internal citations omitted.) 

Here, in direct conflict with Anderson, and the black letter law, 

Division One found that the Appellants' prospective intent was sufficient 

to establish a legal nonconforming use. The evidence was virtually 

identical to that in Anderson. Appellant Shear leased Appellant Spencer's 

land, intended to use it, and was stockpiling materials, but had not begun 

the materials processing operation prior to the zoning change. DDES, 273 

P.3d at 494. 

Division One adopted the Examiner's reasomng that KCC § 

21A.08.010's provision that "[a] use is considered permanently 

established when that use will or has been in continuous operation for a 

period exceeding sixty days" allows consideration of prospective intent in 

legal nonconforming use determinations. Id. (Emphasis added.) Because 

the cited language does not support the conclusion that "a prospective 
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intent" can establish a , nonconforming use this case conflicts with 

Anderson. 

2. RELIANCE ON ILLEGAL GRADING ACTIVITIES 
TO SUPPORT THE CONCLUSION THAT 
APPELLANTS ESTABLISHED A LEGAL 
NONCONFORMING USE CONFLICTS WITH FIRST 
PIONEER TRADING COMPANY V. PIERCE 
COUNTY, A DIVISION TWO DECISION. 

In its decision Division One relied the Examiner's finding that 

"grading had occurred" and "access driveways had been extended" in 

support of its conclusion ·that Appellants established a legal 

nonconforming use. DDES, 273 P.3d at 494. However, the Examiner also 

found that those activities occurred without required permits. App D, CP 

39. The court's reliance on unpermitted grading activity to support 

establishment of a legal nonconforming use conflicts with First Pioneer 

Trading Company, Inc. v. Pierce County, 146 Wash.App. 606, 191 P.3d 

928 (Div. 2, 2008). (Ftrst Pioneer.) 

First Pioneer owned a parcel of land in Puyallup where it operated a 

steel fabrication business. !d. at 609. First Pioneer acquired the land in 

2000. Steel fabrication occurred in two structures, and additional outdoor 

structures and commercial industrial vehicles were on the site. !d. 

Prior to 1988 the property was subject to a general zoning ordinance, 

which allowed heavy manufacturing uses. In 1988, Pierce County passed 
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an ordinance requiring a conditional use permit (CUP) for heavy 

manufacturing in that zone. In 1995 the property and surrounding area 

were rezoned, and a CUP was required for non-residential uses. !d. 

In 2000, Pierce County issued a notice to First Pioneer that its 

industrial use of the property violated the local zoning ordinance. Pierce 

County alleged that there was no "record of building permits for any 

·structures on this site." !d. First Pioneer argued that its industrial use was 

legal nonconforming. !d. at 610. 

The hearing examiner disagreed, finding in part that because First 

Pioneer had not obtained any building permits or site development review 

it" ... failed to meet its burden to establish that [it] was lawfully using the 

subject site as a manufacturing site ... ". !d. Division Two affirmed the 

examiner, concluding that failure to obtain required permits precluded 

First Pioneer from claiming that its nonconforming use was "legal." !d. at 

616. 

In this case, like in First Pioneer, Appellants conducted activities, 

including grading and driveway construction without permits. App. D, CP 

39. The KCC provides that "[a]ll applicable requirements of this code or · 

other applicable state or federal requirements, shall govern a use located in 

unincorporated King County." DDES, 273 · P.3d at 494, citing KCC § 

21A.08.010. Thus, Division One's reliance on unpermitted grading 
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activities in support of its conclusion that Appellants established a legal 

nonconforming use conflicts with First Pioneer. 

3. DIVISION ONE'S DECISION THAT THE KING 
COUNTY CODE CONTAINS AN UNENFORCEABLE 
STANDARD FOR CODE ENFORCEMENT 
PURPOSES CONFLICTS WITH YOUNG V. PIERCE 
COUNTY, A DIVISION TWO DECISION. 

The Examiner found that all area FEMA maps and the County's most 

current flood hazard map show Shear's operation to be in the flood hazard 

area. App. D, CP 24-26. Nonetheless, the Examiner precluded further 

flood hazard review in the permit process because the County had not 

"designated" a flood hazard area, although designation is supposed to 

occur in the permit process. Division One adopted the Examiner's 

reasoning, finding that the DDES did not prove an enforceable standard.4 
· 

The Court should grant review because this decision conflicts with 

Young v. Pierce County, in which Division Two held that the property 

owners were subject to critical area review requirements simply because 

they engaged in regulated activity. Young v. Pierce County, 120 

Wash.App. 175, 178, 84 P.3d 927. (Wash.App. Div. 2, 2004). 

Young involved the application of a wetland regulation. The Youngs 

cleared trees and vegetation from their property in March and August of 

2000. Pierce County issued two correction notice/cease and desist orders 

4 
KCC 21A.24.230 defines the components of a flood hazard area and describes the 

delineation process. 
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under the Pierce County Code's Critical Areas Ordinance. The order 

indicated that the Youngs were violating the Critical Areas Ordinance by 

clearing vegetation on or near a wetland. The Youngs appealed. !d. at 

180. 

The hearing examiner ruled that the ordinance applied to the property 

and required the Youngs to complete wetland review. The Superior Court 

found no evidence of a critical area violation because Pierce County had 

not verified the wetland areas, but allowed a "reasonable period of time" 

to conduct a wetland determination. !d. The Youngs then took the case to 

Division Two, arguing that because the wetland on their property was 

unverified it was not subject to critical areas review. 

Division Two disagreed, reasoning that the critical areas ordinance 

... applies to all "[p ]roperties containing critical areas" as 
designated by the County. Wetlands are included as a type 
of "critical area[ ]" that [the ordinance] is intended to 
regulate. The County Wetland Atlas identifies a number of 
"unverified" wetlands on the Young property. 

Id. at 184 (internal citations omitted). 

Division Two noted that "[c]learing vegetation is a regulated activity 

when the clearing is within a wetland or its buffer." Young v. Pierce 

County, 120 Wash.App. at 185, citing PCC 18E.20.0.20(C)(6). Because the 

Youngs engaged in clearing vegetation, a regulated activity, and the 

Wetland Atlas maps showed their land as a wetland, Division Two 
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concluded that the property "fits within the critical areas designation." 

Young v. Pierc~ County, 120 Wash.App. at 185. Division Two upheld the 

examiner's order requiring the Young's to obtain and pay for a wetland 

delineation, reasoning "[i]t is clearly within the statutory scheme to 

require compliance with the application process under these 

circumstances." !d. at 186. (Emphasis added.) 

As occurred in Young, Appellants here engaged in clearing and 

grading, a regulated activity, in the FEMA floodway, without permits and 

without environmental review. App. D, CP 39. Division One's decision 

precludes King.County from requiring critical areas review, requires proof 

of an unknown legal standard, and erroneously concluded that required 

SEPA review was "speculative." DDES, 273 P.3d at 495, 498. 

Division One's circular decision precludes King County from 

requiring critical areas review in its permit process because DDES 

attempted to enforce King County's permit requirements and critical areas 

codes. In contrast Division Two's clear decision in Young requires critical 

area review because the Young's engaged in a regulated activity. This 

Court should grant review to clarify whether a previously unidentified 

standard must be proved before a local jurisdiction may enforce its critical 

areas ordinances. 
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4. THIS CASE PRESENTS AN ISSUE OF 
SUBSTANTIAL PUBLIC INTEREST BECAUSE 
DIVISION ONE AUTHORIZED A HEARING 
EXAMINER'S ORDER LIMITING DOES' 
REGULATORY OPTIONS PRIOR TO SEPA 
REVIEW, VIOLATING WAC§ 197-11-070, WHICH 
HAS NOT BEEN CONSIDERED BY THIS COURT. 

Following the Court of Appeals' conclusion that SEPA review was too 

speculative to consider, DDES asked the Court to reconsider its decision 

based on WAC 197-11-070, which precludes actions limiting permit 

options prior to issuance of a SEP A threshold determination. This Court 

should grant review because the parameters of WAC 197-11-070 have not 

been discussed in any Supreme Court decision. The only published 

decision discussing WAC. 197-11-070 is Public Utility District No. 1 of 

Clark County v. Pollution Control Hearings Board, in which Division 

Two ultimately concluded that WAC 197-11-070 did not apply due to a 

SEPA exemption. 137 Wash.App. 150, 151 P.3d 1067 (Div. 2, 2007). 

In this case the Examiner strictly limited DDES' regulatory options by 

ordering that permits be issued and limiting permit conditions to those 

applicable to all materials processing facilities, all prior to any critical 

areas rev1ew. App. D, CP 39. Under the WAC no agency may take any 
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action concerning a proposal5 until the responsible official makes a SEP A 

threshold determination. A quasi-judicial officer is an "agency." WAC 

197 -11-714(1 ). Actions subject to SEP A include " [ n ]ew and continuing 

activities ... regulated, licensed, or approved by agencies." WAC 197-11-

704(1)(a). Quasi-judicial de~isions resulting from contested cases prior to 

a first decision on a proposal or permit application are not. WAC 197-11-

800, WAC 197-11-800(11)(b), WAC 197-11-800(12). 

WAC 197-11-070 states: 

(1) Until the responsible official issues a final 
determination of nonsignificance or final 
environmental impact statement, no action concerning 
the proposal shall be taken by a governmental agency 
that would: 

(a) have an adverse environmental impact; or 

(b) Limit the choice of reasonable alternatives. 

The Examiner action interferes with the purpose of conditional use 

review, which is to make new uses compatible with existing uses, and it 

directly violates SEPA regulations. WAC 197-11-070(B). The Court 

should grant review. 

5 
Proposal' means a proposed action. A proposal includes both actions and regulatory 

decisions of agencies as well as any actions proposed by applicants. A proposal exists at 
that stage in the development of an action when an agency is presented with an 
application, or has a goal and is actively preparing to make a decision on one or more 
alternative means of accomplishing that goal, and the environmental effects can be 
meaningfully evaluated. (See WAC 197-11-055 and 197-11-060(3) .... WAC 197-11-
784 
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E. CONCLUSION 

All of the issues presented to this Court for review are driven by 

the fact that Appellants engaged in regulated activities without obtaining 

required permits. The Court should grant review and revisit local 

jurisdictions' authority to enforce their critical area codes, particularly in 

light of SEPA requirements. The DDES requests that Division One's 

decision be reversed. 

·~*' DATED this _I __ day of June, 2012. 

RESPECTFULLY submitted, 

DANIEL T. SATTERBERG 
Prosecuting Attorney 
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c 
KING COUNTY, a Washington municipal corpora

tion, Jeffrey L. Spencer, a single man, Ronald A. 
Shear, a single man, Appellants, 

v. 
KING COUNTY DEPARTMENT OF DEVELOP
MENT AND Published Opinion ENVIRONMENT
AL SERVICES, an executive agency, Respondent. 

Nos. 66432-8-I, 66433-6-I, 66434-1-I. 

*491 Cheryl D. Carlson, King County Prosecutor's 
Office, Seattle, WA, Brian E. Lawler, Denise M. 
Hamel, Lucy R. Bisognano, Socius Law Group 
PLLC, Seattle, WA, Robert West, West Law Of
fices PS, Auburn, WA, for Appellant. 

Cristy J. Crag, King County Prosecuting Office, 
Seattle, W A, for Respondent. 

SPEARMAN, J. 
~ 1 Ronald Shear and Jeffrey Spencer appealed 

a notice of violation, issued by the King County 
Department of Development and Environmental 
Services (DDES), for alleged unauthorized opera
tion of a materials processing facility within a crit
ical area. The hearing examiner concluded that 
Shear and Spencer had established a valid noncon
forming use and that the use did not occur within a 
critical area. DDES filed an appeal under the Land 
Use Petition Act (LUPA), and the superior court re
versed the hearing examiner. 

~ 2 Because the record supports the hearing ex
aminer's findings of fact, which in turn support the 
examiner's conclusions of law, we reverse the su
perior court. Shear and *492 Spencer established a 
valid nonconforming use, and the use did not occur 
within a critical area. We also hold that the condi
tions imposed on DDES in the hearing examiner's 
order did not exceed the examiner's jurisdiction. 

~ 3 . We reverse the superior court, reinstate the 
hearing examiner's decision, and remand to the 
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hearing examiner for further proceedings. 

FACTS 
~ 4 Jeff Spencer owns farmland in the Green 

River Valley. Ron Shear operates an organic mater
ials processing business on Spencer's farm. Other 
farmers and nursery owners bring Shear organic ve
getation such as trees, stumps, brush, leaves, grass, 
and organic soils that he converts into matter used 
in animal bedding and fuel. Dust from trucks driv
ing up and down roads on Spencer's property began 
landing on flowers in a neighbor's flower farm, and 
the neighbor eventually contacted governmental en
tities. The King County Department of Develop
ment and Environmental Services (DDES) issued a 
notice of violation on grounds that Shear's use of 
the farm was an unauthorized "materials processing 
facility" in a critical area, namely a wetland and 
flood hazard area. 

~ 5 Spencer and Shear appealed the notice of 
violation to the King County hearing examiner. The 
hearing examiner largely agreed with Spencer and 
Shear, concluding that their use was a valid non
conforming use, and that the county had failed to 
demonstrate either a wetland or a flood hazard area. 
DDES challenged the hearing examiner's ruling in 
superior court by filing a LUPA petition. DDES 
was represented by the King County Prosecutor's 
Office. In addition to Spencer and Shear, DDES 
named "King County" as one of the defendants in 
the LUPA petition. Shortly thereafter, another 
deputy prosecutor from the King County Prosec
utor's Office appeared on behalf of the King County 
hearing examiner who heard the case below. That 
deputy prosecutor filed a brief for the limited pur
pose of responding to the DDES argument that the 
hearing examiner did not have jurisdiction to make 
parts of his ruling. The superior court ruled in favor 
of DDES. Shear, Spencer, and the King County 
hearing examiner have appealed to this court. 

DISCUSSION 
Standard ofReview 
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~ 6 Judicial review of land use decisions gener
ally proceeds under the Land Use Petition Act 
(LUPA). RCW 36.70C.030. Relief from a land use 
decision may be granted if the petitioner carries its 
burden in establishing one of six standards of relief: 

(a) The body or officer that made the land use de
cision engaged in unlawful procedure or failed to 
follow a prescribed process, unless the error was 
harmless; 

(b) The land use decision is an erroneous inter
pretation· of the law, after allowing for such de
ference as is due the construction of a law by a 
local jurisdiction with expertise; 

(c) The land use decision is not supported by 
evidence that is substantial when viewed in light 
of the whole record before the court; 

(d) The land use decision is a clearly erroneous 
application of the law to the facts; 

(e) The land use decision is outside the authority 
or jurisdiction of the body or officer making the 
decision; or 

(f) The land use decision violates the constitu
tional rights of the party seeking relief. 

RCW 36.70C.130(1). 

[1][2] ~ 7 " 'When reviewing a superior court's 
decision on a land use petition, the appellate court 
stands in the shoes of the superior court.' " HJS 
Development, Inc. v. Pierce County, ex rel. Depart
ment of Planning and Land Services, 148 Wash.2d 
451, 468, 61 P.3d 1141 (2003) (quoting Citizens to 
Preserve Pioneer Park LLC v. City qf Mercer L~
/ancl, 106 Wash.App. 461, 470, 24 P.3d 1079 
(200 1) ). " 'An appellate court reviews administrat
ive decisions on the record of the administrative 
tribunal, not of the superior court.' " HJ.'), 148 
Wash.2d at 468, 61 P.3d 1141 (quoting *493King 
County v. Boundaty Review Bd., 122 Wash.2d 648, 
672, 860 P.2d 1024 (1993)). 
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[3][4] ~ 8 This court reviews a challenge to the . 
sufficiency of the evidence under the substantial 
evidence standard, viewing the evidence and reas
onable inferences in the light most favorable to the 
prevailing party in the highest forum that exercised 
fact finding authority. Miller v. City of Bainbridge 
Island, 111 Wash.App. 152, 162, 43 P.3d 1250 
(2002); Friends of Cedar Park Neighborhood v. 
City of Seattle, 156 Wash.App. 633, 641, 234 P.3d 
214 (2010). Additionally, we review application of 
the law to the facts under the clearly erroneous 
standard, reversing only when, after considering the 
entire record, we are firmly convinced the adminis
trative body erred. Woodinville Water Dist. v. King 
County, 105 Wash.App. 897, 904, 21 P.3d 309 
(200 1 ); Quality Rock Products v. Thurston County, 
139 Wash.App. 125, 133, 159 P.3d 1 (2007). 

Nonconforming Use 
[5] ~ 9 DDES issued a Notice of Violation to 

Spencer and Shear that alleged, in pertinent part, 
that the two were impermissibly operating a 
"materials processing facility" in a critical area. 
DDES contends the hearing examiner's determina
tion that Spencer and Shear established their use of 
the property was a valid nonconforming use is both 
" 'an erroneous interpretation of the law' " and a " 
'clearly erroneous application of the law to the facts 
[.]' " For the reasons described herein, we reverse 
the superior court and reinstate the hearing exam
iner's determination of a nonconforming use. 

[6][7][8] ~ 10 "Generally, '[a] nonconforming 
use is a use which lawfully existed prior to the en
actment of a zoning ordinance, and which is main
tained after the effective date of the ordinance, al
though it does not comply with the [current] zoning 
restrictions applicable to the district in which it is 
situated.' " McMilian v. King County, 161 
Wash.App. 581, 591, 255 P.3d 739 (2011) (quoting 
Rhod-A-Zalea & 35th, Inc. v. Snohomish County, 
136 Wash.2d 1, 6, 959 P.2d 1024 (1998)). "A par
ticular nonconforming use 'is defined in terms of 
the property's lawful use established and main
tained at the time the zoning [causing nonconform-
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ance] was imposed.' "McMilian, 161 Wash.App. at 
591, 255 P.3d 739 (quoting Miller v. City qf Bain
bridge Island, 111 Wash.App. 152, 164, 43 P.3d 
1250 (2002)). " 'The use of property must actually 
be established prior to the adoption of the zoning 
ordinance to qualify as a nonconforming use there
after.' "McMilian, 161 Wash.App. at 591, 255 P.3d 
739 (quoting Anderson v. Island County, 81 
Wash.2d 312, 321, 501 P.2d 594 (1972)). " 'Legal, 
nonconforming uses are vested legal rights.' " 
McMilian, 161 Wash.App. at 591, 255 P.3d 739 
(quoting First Pioneer Trading Co., Inc. v. Pierce 
County, 146 Wash.App. 606, 614, 191 P.3d 928 
(2008)). 

~ 11 Additionally, the King County Code 
provides the following definition of a nonconform
ing use: 

Any use, improvement or structure established in 
conformance with King County rules and regula
tions in effect at the time of establishment that no 
longer conforms to the range of uses permitted in 
the site's current zone or to the ·Current develop
ment standards of the code due to changes in the 
code or its application to the subject property. 

K.C.C. 21A.06.800. The nonconforming use is
sue before the hearing examiner in this case was 
whether Spencer and Shear's use of the property 
amounted to operation of a materials processing fa
cility before the regulation restricting such activity 
in critical areas came into existence in September 
2004. The hearing examiner found Spencer and 
Shear established this nonconforming use. We 
agree with the hearing examiner. 

~ 12 The K.C.C. sets forth the following defini
tion for a "materials processing facility": 

Materials processing facility: a site or establish
ment, not accessory to a mineral extraction or 
sawmill use, that is primarily engaged in crush
ing, grinding, pulverizing or otherwise preparing 
earth materials, vegetation, organic waste, con
struction and demolition materials or source sep-
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arated organic materials and that is not the final 
disposal site. 

*494 K.C.C. 21A.06.742 (2004). DDES argues, 
and the superior court agreed, that because the 
hearing examiner found that Spencer and Sheer did 
not began crushing and grinding the earth materials, 
vegetation, and organic waste on the property until 
winter of 2004 or spring of 2005, they had not been 
using the property as a "materials processing facil
ity" before the restriction went into effect in 
September 2004. But as Shear and Spencer point 
out, the code does not require crushing and grinding 
to be taking place for property to be used as a ma
terials processing facility. Indeed, the code indic
ates property can be used as a material processing 
facility where the operator is "otherwise preparing" 
the earth materials, vegetation, and organic waste. 
K.C.C. 21A.06.742 (2004). 

~ 13 DDES also appears to argue that K.C.C. 
21A.06.800 precludes this interpretation because 
the word "established" is in the past tense. Thus, 
according to DDES, Shear and Spencer must have 
completed every step involved in materials pro
cessing to have "established" the use. But the King 
County Code defines the term "established" and in
cludes prospective language in the definition: 

The use of a property is defined by the activity 
for which the building or lot is intended, de
signed, arranged, occupied, or maintained. The 
use is considered permanently established when 
that use will or has been in continuous operation 
for a period exceeding sixty days. A use which 
will operate for less than sixty days is considered 
a temporary use, and subject to the requirements 
of K.C.C. 21A.32 of this title. All applicable re
quirements of this code, or other applicable state 
or federal requirements, shall govern a use loc
ated in unincorporated King County. (Ord. 10870 
§ 328, 1993) 

K.C.C. 21A.08.010 (emphasis added). DDES 
responds with several dictionary definitions of the 
word "operation": " ' [t]he condition of being op-
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erative or functioning: in operation ' ;,; and " ' 
lt]he state of being in action: to be in operation ' 
"(QUOTING FUNK AND WAGNALLS' STAND
ARD DESK DICTIONARY, VOLUME 2 N~Z, 
FUNK AND WAGNALLS' PUBLISHING CO., 
197 6). DDES thus appears to contend that every 
step of the materials processing use must have been 
in operation for 60 days for the use to be estab
lished. We reject this argument. As is described 
above, the code does not require crushing and 
grinding to be taking place for property to be used 
as a materials processing facility, and moreover, the 
code explicitly includes the prospective word "will" 
in the definition of "established." These dictionary 
definitions shed no light on either K.C.C. 
21A.06.742 or K.C.C. 21A.08.010, and as such 
they are of no help here. 

~ 14 DDES next cites to several out-of-state 
cases for the proposition that "prospective intent" 
cannot establish a legal nonconforming use. See 
Response Brief at 16-20. None of these cases are 
helpful here. In both City of Hillsdale v. Hillsdale 
Iron & Metal Co., 358 Mich. 377, 100 N.W.2d 467 
( 1 960) and In the Matter of McDonald v. Zoning 
Bd. of Appeals of Town of Islip, 31 A.D.3d 642, 819 
N.Y.S.2d 533 (2006), the issue was not what acts 
needed to occur before a nonconforming use was 
established, rather, it was whether a particular use 
had expanded beyond an already established, valid 
nonconforming use. In Urban Forest Products, Inc. 
v. Zoning Bd. of Appeals for Town of Haverstraw, 
300 A.D.2d 498, 751 N.Y.S.2d 581 (2002), the is
sue was whether a use could be converted from a 
nonconforming vehicle storage lot in a residential 
zone to another use entirely-a commercial land
scaping business. Moreover, these cases are of no 
assistance here since the plain language of K.C.C. 
21A.08.o10, which defines when a use is estab
lished, specifically allows for consideration of pro
spective intent in making that determination. 

~ 15 Here, the hearing examiner found that be
fore September 2004, Shear had rented the site, 
equipment was being assembled and stored, grading 
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had occurred, materials for processing organic ma
terials were being stockpiled, and access driveways 
had been extended. DDES does not appear to dis
pute these findings, but even if it had, the evidence 
when viewed in a light most favorable to Shear and 
Spencer supports the finding. These findings, in 
turn, support the hearing examiner's conclusion that 
(1) a materials processing facility, as it would later 
be defined, was in existence on Spencer's property 
*495 in April 2004, and (2) it was a legal noncon
forming use. As such, we reverse the superior court 
as to nonconforming use, and reinstate the decision 
of the hearing examiner. 

Flood Hazard Area 
[9] ~ 16 Shear and Spencer next argue the su

perior court erred by concluding the King County 
Critical Areas ordinance contains an enforceable 
flood hazard area standard. The superior court con
cluded, "The King County Code adequately de
scribes the standards applicable to defendants Shear 
and Spencer. DDES has no burden to prove or ad
opt an applicable standard beyond that described in 
the Code." On this issue, the hearing examiner con
cluded there was no enforceable standard: 

2. For purposes of code enforcement, however, 
the [Critical Areas Ordinance] flood hazard pro
visions are incomplete. For enforcement purposes 
one needs also a clear and intelligible standard. 
KCC 21A.24.230 tells us how DDES should go 
about formulating such a standard, but until that 
process is actually undergone, no standard exists. 

4. The relevant code provision states that "a flood 
hazard area consists of the following compon
ents" and then lists five elements, including the 
floodplain, the floodway, the flood fringe and 
channel migration zones. 

... DDES is required to sift through and com
pare the multiple sources of flood hazard data 
and evaluate their accuracy in formulating a 
relevant standard. 
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5 .... Without such a formal reguJatory designa
tion, there is no easily ascertainable adopted 
county flood hazard area standard applicable to 
the Spencer property, and the portion of the 
county's notice and order that cites the Appellants 
for conducting materials processing operations 
and clearing, grading and filling within a flood 
hazard area becomes a gesture without legal ef
fect. 

~ 17 DDES contends the King County Code 
does contain an enforceable flood hazard standard, 
but that the hearing examiner either ignored it or 
decided it was unconstitutionally vague. From this 
premise, DDES argues that ruling on constitutional 
matters is outside the jurisdiction of the hearing ex
aminer. But the hearing examiner made no ruling 
on the constitutionality of any code provision. 
Rather, the hearing examiner concluded the county 
council and DDES had not adopted standards for 
determining flood hazard areas. The hearing exam
iner explains "DDES is required to sift through and 
compare the multiple sources of flood hazard data 
and evaluate their accuracy in formulating a relev
ant standard ... Without such a formal regulatory 
designation, there is no easily ascertainable adopted 
county flood hazard area standard applicable to the 
Spencer property"). 

~ 18 A related argument raised by DDES on 
this issue is one of law: whether the King County 
Code itself contains a flood hazard area standard. 
DOES cites to the "technical terms and land use 
definitions" part of K.C.C. title 21A, which is the 
King County zoning code: 

21A.06.080 Base flood. Base flood: a flood 
having a one percent chance of being equaled or 
exceeded in any given year, often referred to as 
the "100-year flood." 

21A.06.470 Flood hazard area. Flood hazard 
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area: any area subject to inundation by the base 
flood or risk from channel migration including, 
but not limited to, an aquatic area, wetland or 
closed depression. 

21A.06.475 Flood Hazard Boundary Map. 
Flood Hazard Boundary Map: the initial insur
ance map issued by FEMA that identifies, based 
on approximate analyses, the areas of the one 
percent annual chance, one-hundred-year, flood 
hazard within a community. 

DDES notes that it introduced the Federal 
Emergency Management Act (FEMA) maps into 
evidence, and that the hearing examiner found 
Spencer's property was within the 1 00-year flood 
area designated on the FEMA maps. DDES thus ar
gues the county *496 council defined "flood hazard 
area" as the 1 00-year flood hazard designated on 
FEMAmaps. 

[10] ~ 19 We reject this argument. A statute's 
meaning is derived "from all that the [legislative 
body] has said in the statute and related statutes 
which disclose legislative intent about the provision 
in question." Department of Ecology v. Campbell & 
Gwinn, LLC, 146 Wash.2d 1, 11, 43 P.3d 4 (2002). 
We must not read any provision in isolation but 
look at the statute as a whole. !d. In its interpreta
tion, DDES ignores other portions of the King 
County zoning code that was passed in the same or
dinance (King County Ord. 15051 (2004)) as the 
provisions in K.C.C. 21A.06 to which DDES cites. 
Indeed, in the very same ordinance, the council 
made it clear that the Department was to undertake 
a specific process in delineating flood hazard areas: 

21A.24.230 Flood hazard areas-components. 

A. A flood hazard area consists of the follow
ing components: 

1. Floodplain; 

2. Zero-rise flood fringe; 

3. Zero-rise floodway; 
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4. FEMA floodway; and 

5. Channel migration zones. 

B. The department shall delineate a flood haz
ard area after reviewing base flood elevations and 
flood hazard data for a flood having a one percent 
chance of being equaled or exceeded in any given 
year, often referred to as the "one-hundred-year 
flood." The department shall determine the base 
flood for existing conditions. If a basin plan or 
hydrologic study including projected flows under 
future developed conditions has been completed 
and approved by King County, the department 
shall use these future flow projections. Many 
flood hazard areas are mapped by FEMA in a sci
entific and engineering report entitled "The Flood 
Insurance Study. for King County and Incorpor
ated Areas." When there are multiple sources of 
flood hazard data for flood plain boundaries, reg
ulatory floodway boundaries, base flood eleva
tions, or flood cross sections, the department may 
determine which data most accurately classifies 
and delineates the flood hazard area. The depart
ment may utilize the following sources of flood 
hazard data for floodplain boundaries, regulatory 
floodway boundaries, base flood elevations or 
cross sections when determining a flood hazard 
area: 

1. Flood Insurance Rate Maps; 

2. Flood Insurance Studies; 

3. Preliminary Flood Insurance Rate Maps; 

4. Preliminary Flood Insurance Studies; 

5. Draft flood boundary work maps and associ
ated technical reports; 

6. Critical area reports prepared in accordance 
with FEMA standards contained in 44 C.F.R. Part 
65 and consistent with the King County Surface 
Water Design Manual provisions for floodplain 
analysis; 
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7. Letter of map amendments; 

8. Letter of map revisions; 

9. Channel migration zone maps and studies; 

10. Historical flood hazard information; 

11. Wind and wave data provided by the 
United States Army Corps of Engineers; and 

12. Any other available data that accurately 
classifies and delineates the flood hazard area or 
base flood elevation. 

K.C.C. 21A.24.230. 

~ 20 Thus, although the county council indic
ated in a definition section that flood hazard areas 
are those areas "subject to" the 100-year floods as 
set forth in FEMA maps, the council in the same le
gislation set forth an extremely detailed process by 
which DDES was to examine a wide variety of 
sources of information on flooding, weigh the data, 
and after that, designate specific flood hazard areas. 
DDES'S interpretation of the zoning code reads 
K.C.C. 21A.24.230 out of the statutory scheme en
tirely, and we decline to adopt it. The hearing ex
aminer's interpretation of the county code was cor
rect, and we reverse the superior court on this issue. 

*497 Jurisdiction of Hearing Examiner 
[11] ~ 21 Shear, Spencer, and the hearing ex

aminer all argue the superior court incorrectly held 
that the hearing examiner exceeded his jurisdiction 
and authority by imposing conditions. and limita
tions on the Department's permit and review pro
cess. DDES responds that the hearing examiner's 
decision to impose conditions on the continued per
mitting process amounted to improperly "directing 
the scope of permit review, precluding additional 
critical areas review in violation of SEPA require
ments, and limiting and directing the manner in 
which DDES would be allowed to exercise its de
cision-making authority .... " We agree with the 
hearing examiner and reverse the superior court for 
the reasons described herein. 
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~ 22 Although the hearing examiner found in 
large part in favor of Shear and Spencer, including 
on the issue of the County's failure to demonstrate a 
wetland or flood hazard area, he also found that the 
expansion of the materials processing activity on 
the Spencer property required them to obtain a con
ditional use permit. The hearing examiner decided 
to impose conditions on this permitting process, be
cause it was DDES' position that Shear and Spen
cer's operations mu'st cease entirely: 

DDES's position, on the other hand, as expressed 
in its notice and order, is that wetlands and flood 
hazard areas exist unequivocally on the Spencer 
property and that Mr. Shear's materials pro
cessing facility use must be terminated because it 
impinges on such critical areas.... Accordingly, 
the conditions attached to this appeal decision 
will place appropriate limitations on further re
view designed to preserve to the Appellants the 
successful elements of their appeal and will retain . 
Hearing Examiner jurisdiction to the extent ne
cessary to assure that these limitations are ob
served. 

The conditions imposed by the hearing exam
iner upon the DDES permitting process are, in per
tinent part: 

A. The scope of the CUP review shall be limited 
to consideration of a proposal to expand the ma
terials processing facility to use to include onsite 
screening and grinding of organic raw materials, 
the impacts of increased levels of delivery and 
storage of raw materials on the site and the trans
port of finished product offsite, and the scope and 
management of onsite retail operations. The 
baseline legal NCU not subject to CUP review 
shall be defmed by the uses in existence on the 
site on September 28, 2004. The Appellants shall 
not be required to demonstrate during CUP re
view that the proposed facilities are at a scale ap
propriate to process the organic ·waste generated 
in the agricultural zone. 

B. The conditional use and grading permit review 
procedures shall not be used to prohibit, directly 
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or indirectly, continued operation of a viable ma
terials processing facility use at the site. 

C. DDES shall not require further studies or re
view of whether the Spencer property is within a 
flood hazard area or contains a jurisdictional wet
land, except that: 

(i) a code-mandated buffer may be required to 
protect the offsite open-water wetland feature 
on the parcel adjacent to the north; and 

(ii) requirements for the location and configur
ation of storage piles may take into account po
tential floodwater patterns. 

~ 23 DDES claims K.C.C. 20.24.100 does not 
provide the hearing examiner with the authority to 
impose the above conditions. DDES cites to the list 
of conditions set forth in K.C.C. 20.24.100 and 
notes that "none" are "relate[d] to agency decision 
making processes." DDES then argues "[i]t is a ba
sic tenet of statutory construction that; when the le
gislature lists various items in a statute but omits 
others the courts should assume that the times omit
ted were left out intentionally," (citing State v. 
Gamble, 146 Wash.App. 813, 817-18, 192 P.3d 
399 (2008)). But DDES is selectively quoting the 
code provision, which makes it clear that the list is 
a nonexclusive list of conditions a hearing examiner 
may impose: 

*498 The examiner is authorized to impose con
ditions, modifications and restrictions, including 
but not limited to setbacks, screenings in the form 
of landscaping or fencing, covenants, easements, 
road improvements and dedications of additional 
road right-of-way and performance bonds as au
thorized by county ordinances. 

K.C.C. 20.24.100 (emphasis added). 

~ 24 DDES also argues In re King County 
Hearing Examiner, 135 Wash.App. 312, 144 P.3d 
345 (2006) controls here. We disagree. In that case, 
although a hearing examiner found an Environ
mental Impact Statement (EIS) to be adequate and 
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thereby denied an appeal, he nevertheless ordered a 
supplemental EIS to be performed. We held "[t]he 
KCC states that the hearing examiner can grant an 
appeal with conditions, but does not give the exam
iner the authority to deny an appeal with condi
tions." ln re King County Hearing Examiner, 135 
Wash.App. at 321, 144 P.3d 345 (emphasis added). 
Here, by contrast, the hearing examiner did not 
deny the appeal with conditions, but instead, gran
ted Shear and Spencer's appeal and set conditions 
necessary to preserve the effect of his ruling. 

, 25 DDES finally contends that the conditions 
imposed by the hearing examiner in essence com
pletely exempt Shear and Spencer from all applic
able regulation, such as, for example, SEPA. We 
disagree. The hearing examiner's findings regarding 
a lack of wetlands and flood hazard areas at the 
time Shear and Spencer began their nonconforming 
use, does not prevent application of SEPA or any 
other regulatory scheme. Likewise, nothing in the 
conditions indicates Shear and Spencer are exempt 
from SEP A or any other regulatory scheme. To the 
extent a review under SEP A or some other state or 
federal statute is implicated in the conditional use 
permit process, or at some other time in the future, 
this is little more than speculation that is not before 
us. We reject these arguments. In short, the superior 
court erred in holding the hearing examiner ex
ceeded his jurisdiction. 

, 26 We reverse the superior court, reinstate 
the hearing examiner's decision, and remand to the 
hearing examiner for further proceedings. 

WE CONCUR: BECKER and APPEL WICK, JJ. 

Wash.App. Div. 1,2012. 
King County v. King County Dept. of Development 
and Environmental Services 
273 P.3d 490 

END OF DOCUMENT 
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 

KING COUNTY, a Washington 
municipal corporation, JEFFREY L. 
SPENCER, a single man, and 
RONALD A SHEAR, a single man, 

Appellants, 

v. 

KING COUNTY DEPARTMENT OF 
DEVELOPMENT AND 
ENVIRONMENTAL SERVICES, an 
executive agency, ·· 

)' 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------~~R~es~p~o~n~de~n~t.~ ___ ) 

No. 66432-8-1 (Consolid. w/ 
No. 66433-6-1 and No. 66434-1-1) 

ORDER DENYING MOTION 
FOR RECONSIDERATION OR 
CLARIFICATION 

Respondent, King County Department of Development and Environmental 

Services filed a motion for reconsideration or clarification of the opinion filed on 

April 2, 2012 ih the above matter. A majority of the panel has determined this 

motion should be denied. 

Now, therefore, it is hereby 

ORDERED that respondent's motion for reconsideration or clarification .is 

··~ 
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1 FII;ED 
~~~· 

2 

3 NOV 17 2019 

4 
WPERIOO.OOIJRTCLl.l.'AA. 
BYWBNDYVICKRRY 

tlBPtrrY 
5 

6 
IN THE SUPERJOR COURT OF WASHINGTON FOR ICING COUNTY 

7 
KING COUNTY, DEPARTMENT OF ) 

8 DEVELOPMENT AND ENVlRON.MENT AL ) 
SERVICES, an executive agency, ) 

9 ) 
No. 1 0~2-07557-7 KNT 

Plainti:ffi'P etitioner, ) 
1.0 ) ORDER GRANTJNG LUP A APPEAL 

vs. ) 
11 ) 

KING COUNTY, a. Washington· municipal ) 
12 corporation, JEFFREY L. SPENCER, a single ) 

[clerk's action required] 

man, and RONALD A. SEEAR, a single man. ) 
13 ) 

Defendauts/RespoJ1dents ) 
14 ) 

15 

16 
This matter came before this Court upon the King County Department of Development 

and Environmental Service1s (DDES) timely LUP A appeal. The Court heard the arguments of 
17 

counsel and considered the following docutn.e:o:ts; 
18 

19 

20 

21 

22 

23 

1. 

2. 

3. 

4. 

5. 

6. 

I<.iug County DDBS1.Complaint Under Land Us.e Petition Act; 

The Verbatim Reports of Proceedings and Examiner1s Papers; 

King County DDBS Brief on LUPA Appeal; 

IGng County Hearing Examiner1s Response Brief on L UP A Appeal; 

Defendant Shear'§ and Defendant Spencer's Joint Response to Plaintiffs 
Opening Brief on LUP A Appeal. 

King Col.Ulty DDES Consolidated Reply Brier on LUP A Appeal. 

ORDER GRANTING LUP A APPEAL- 1 
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1. FINDINGS OF'FACT AND CONCLUSIONS OF tAW: 

2 Based on the foregoing tl:ris CoUtt FINDS~ 

3 1. 

4 

5 

6 

7 

8 
2. 

9 

10 

11 

12 3. 

13 

With. regard to defendant Shear and Spencer's legal nonconforming use defense the 
Hearing Exam:inds evidenijary Conclusion #11, that "there is no conclusive evidence 
that actual CJru.shing operations and grinding began before the winter or spring of 200511 

and bis evidentiary Conclusion #23, that 11tbe full implementation of that use, including 
materials grinding and truckillg opemtions and their attendant impacts> was only 
comptetely manifested in 2005 and therea:fter11 preo.lude his legal conclusion that a 
noncoixforming materials processing use was established. on the Spencer parcel before 
October 9, 2004. Under KCC 21A.08.010 a use mu~tbe "in operationH for a sh.ty day 
period before that use is established. A prospective intent is insufficient to establish a use 
u11der the K1ng County Code o:t' the common law. 

With xegard to the flood hazard ru:ea allegation. King Couuty DDES sufficiently met its 
evidentiary burden to prove that the Spencer parcel is subject to critical a:rea review 
requirements described in the grading permit application process. The King County 
Cqde _adequately describes the standards applicable to defendants Shear and Spencer. 
DDES has no burden to prove or adopt an applicable standard beyond that described in 
the Code. · 

With l·egard. to conditi~ns placed upon pennit review the Court finds that the Examiner 
attempted to impose conditions contrary to applica;ble law. Neither KCC 20.24.010 nor 
KCC 20.24.080(B) give the Examiner the authority to modify the plain language of the 
Code~ nor to usurp DDES1 speCifically delegated authority over permit review processe~. 

14 
Therefore this Court CONCLUDES: 

15 
1. 

16 

17. 2. 

18 

19 

20 

The Examiner's decision that defendant Shear established a legal nonconforming 
matedals p.r:oce:ssing 1.1se on the Spencer parcel was an errol:).eous interpretation of1aw. 

The Bxaroiner1 s decisl on. that the King Cotmty Critical Areas Ordinance does not contain 
an enforceable flood hazard area standard was au erroneous interpretation of law. 

The Examiner acted in excess ofb:is jurisdiction when he imposed conditions on DDES' 
permit review processes. · 

II. ORDER 

ORDER GRANTlNG LUP A APPEAL~ 2 
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1 

2 

3 

4 

5 
Presented by: 

6 

1 

8 

9 

10 Approved as to Fonn, 

11 

~&/r~dC 12 
Brian E. Lawler, WSBA#8149 

13 Denise M. Hamel, WSBA #20996 
Socius Law Group, PLLC 

14 Attomeys for Defendant Shear 

15 

16 ~w.J ha-+~"-~ 
. Robert E. West, A #6054 

17 West Law Offices,'PS 

18 
Attorney for Defendant Spencer ' 

19 

20 

21 

22 

23 

ORDER GRANTING LUP A APPEAL~ 3 
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Daniel T. S.atterberg, Prosecuting Attorney 
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OFFICE OF THE HEARING EXAMINER 
KING COUNTY, WASHINGTON 

400 Yesler Way, Room 404 
Seattle, Washington 98104 
Telephone (206) 296-4660 · 
Facsimile (206) 296-1654 

Email hearingexaminer@kingcounty.gov 

E05G0099 
Cristy Craig 
PAO 

January 28, 2010 

MS KCC-PA-W400 

REPORT AND DECISION 

SUBJECT: Department of Development and Environmental Services File No. EOSG0099 

JEFFREY L. SI>ENCER AND RONALD A. SHEAR 
Code Enforcement Appeal 

Location: 

Appellants: 

28225 West Valley HighwayS 

Ronald A. Shear 
represented by Brian Lawler 
SOCIUS Law Group 
601 Union Street, Suite 4950 
Seattle, Washington 98109 
Telephone: (206) 83 8-9136 
Facsimile: (206) 838-9101 
Email: blawler@sociuslaw.com 

Jeffi'ey L. Spencer 
represented by Robert E. West, Jr., Attorney 
West Law Offices, P .S. 
332 First Street NE 
Auburn, Washington 98002 
Telephone: (253) 351-9000 
FacsimiLe: (253) 833-5322 
Email: rwest@westlawoffices.com 

King County: Department of Development and Environmental Services {DDES) 
represented by Cristy Craig and Jina Kim 
King County Prosecuting Attorney's Office 
516 Third A venue, Room W 400 
Seattle, Washington 98104 
Telephone: (206) 296-90 IS 
Facsimile: (206)296-0191 
Email: cristy.craig@kingcounty.gov 
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EXAMINER PROCEEDINGS: 

·Hearing opened: 
Hearing closed: 

· AI Tijerina 
900 Oakesdale A venue S W 
·Renton, Washington 98055-1219 
Telephone: (206) 296-6653 
Facsimile: (206) 296-6'604 
Emai 1: al.tijerioa@kingcounty.gov 

2 

June 23-26, 29-30, July l-2, and November 12, 2009 
November 12,2009 

Participants at the public hearing ru1d the exhi,bits offered and entered are listed in the attached minutes. 
A verbatim recording of the hearing is available in the office of the King County Hearing Examiner. 

FJNDINGS, CONCLUSIONS & DECISION: Having reviewed the record in this matter, the Examiner 
now makes and enters the following: 

FINDINGS OF FACT: 

A. Historical Context 

I. Jeffrey Spencer's 1 0-acre parcel lies within the Lower Green River Valley, a component of what 
is normally referred to as the Green/Duwamish River Watershed. If one were to make a 
compendium of the most completely and radically altered watersheds in the Puget Sound Basin, 
the Green River Watershed would be at or near the top of the Jist. The great forests that 
dominated the landscape within the lowland valley 150 years ago have been logged. First the 
newly cleared land was made into highly productive farmland, then later mostly converted to 
manufacturing and residential uses. Mr. Spencer's parcel is within one of the last agriculturally
zoned remnants within the Lower Green River Valley. 

2. Beyond the progressive change in the land use patterns, the hydrology of the Green River system 
has been fundamentally altered as well. Three rivers that formerly flowed into the Green have 
been diverted into other channels, reducing historic flows by over 50 percent. The riverbanks 
have been diked and leveed and the valley floor channeled in an effort to reduce the effective 
extent of the floodplain. ·Much ofthe stormwater runoff from surrounding urban areas is either 
discharged to the Green River directly or indirectly through release to the feeder channels that 
crisscross the valley. The estuary that existed at the mouth of the Green/Duwamish system has 
been almost totally eliminated. Natural flows within the Green River main stem have been 
further altered by upl'iver dams installed both to control flooding and to divert water to the City 
of Tacoma for municipal use. 

3. This regime of unfettered change began to moderate in the 1980s when King County decided that 
it might be a wise policy to preserve some of the last remainingfragments of valley agricultural 
land. This policy shift was implemented soon enough to substantially preserve the agricultural 
area in the Enumclaw area, but maintaining a viable agricultural district within the Lower Green 
River Valley has been an uphill battle. The 1985 King County Comprehensive Plan created three 
small islands of Agriculttiral Production District (APD) property within the Lower Green River 
Valley, two of them nestled between Kent and Auburn and the third on the western bank of the 
Green River between the cities of Kent and SeaTac. The county's firs~ Comprehensive Plan 
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enacted pursuant to the Growth Management Act was the 1994 version, and by that time the 
northernmost APD island had disappeared as had the northwest extremity of the larger of the two 
segments lying between Kent and Auburn. Since 1994 these fragments have remained more or 
less intact, except along the Highway 167 corridor.that bisects them. Mr. Spencer's parcel lies 
along what is now the eastern edge of the larger westerly APD fragment. 

4. The discussions within the various K:ing County Com,prehensive Plans acknowledge summarily, 
in appropriately muted bureaucratic language, that the county's traditional agricultural lands 
have been under siege. The 1994 plan at page I 03 provides the following synopsis: 

"Approximately 42,000 acres in King County_ remain in agriculture. In 1992, 
farmers in King County produced over $84 million dollars in agricultural sales · 
that contributed to a diverse regional economy and provided· fresh local foods. 
Commercial agricultural production, however, has declined by 30 percent in· 
gross sales since 1978. The average farm and parcel size has also decreased, 
thus reducing the potential for many types of commercial operations. 
Fortunately, many of the smaller parcels still are undeveloped. If residences were 
built ·on all of the undeveloped parcels, King County's ability to sustain 
comn1ercl<il agriculture would be significantly affected." 

" The 2004 Comprehensive Plan at page 3-24 also provides a broad summary describing the 
reasons for the decline in the county's resource lands: 

"Historically, Natural Resource Lands have been poorly protected. For example, 
only about one-third of the farmland existing in 1945 remains today. The natural 

·resource base has diminished for many reasons, among them: 

• Demand for more land tor industrial, commercial, and residential structures; 
"' Lack of understanding of natural resource value; 
• Inconsistent coordination among agencies; 
• Poor operational practices in some cases; and 
• Lack of an adequate means to compensate natural resource owners for the 

many non-monetary values their lands provide." 

5. Since 1985, then, King County has had policies supporting the preservation of agricultural lands 
and, with the adoption of the Growth Management Act, similar policies have existed statewide.· 
While these documentary materials may not be· directly applicable to resolving the issues within 
this set of appeals, the expectations created by preservationist policies has undoubtedly fueled 
the strong emotions that underlie.the positions of many of the participants in this proceeding. 
The simple truth is that there is a disparity between what the policies seem to promise and what 
the regulations actually specify. Moreover, there is an ongoing conflict between policies that 
attempt to support maintenance of a traditional agricultural and rural economy and those which 
unde1take to preserve to the maximum extent feasible critical areas amenities. · 

B. Procedural Background 

6. The Spencer and Shear code enforcement appeal proceeding has been going on now for more 
than three years, and one would like to be able to report that this time has been productively 
devoted to exploring some of the nuances of the important policy issues identified above. But · 
that largely has not been the case. Themiginal attorney for Appellant Ron Shear, who until a 
few months ago operated as the lead attorney for the Appellants collectively, early on adopted a 
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strategy of delay and aggressive obstructionism once he discerned that no compromise with 
Department of Development and Environmental Services (ODES) would be possible. DOES's 
non-negotiable bottom line appears to be simply to shut down the cited commercial operation on 
Mr. Spencer's property. Moreover, since Mr. Shear seems to have unwisely engaged in some 
bad behavior with both the neighboring property owner to the south and with some of the agency 
inspectors and investigators, DOES adopted the position that closing down operations on the 
Spencer property was a holy crusade where nothing short of total victory would be acceptable. 
The inevitable result of this rigidity was a process more preoccupied with posturing and tactical 
moves and countermoves than with identifying and addressing the underlying issues. 

7. After more than a year of complaints and off"and on-investigations, the DOES Code 
Enforcement section on.October 9, 2006, issued a notice and order in case number E05G0099 to 
Jeffrey Spencer and Ronald Shear conceming operations and activities at 28225 West Valley 
HighwayS within the A-1 0 zone. The notice and order cited Spencer and Shear for "operation of 
a materials processing facility in an A-10 zone in a critical area (wetland, flood hazard area)" 
without required permits and for "clearing, grading, and/or filling within a critical area'' without 
permits. The notice and order further stated that in order.to bring the property into code 
compliance, the operation of the materials processing facility must cease, all equipment must be 
removed from the site and a clearing and grading permit must be applied for and obtained to 

·abate and restore the property. The theory of legal responsibility underlying the notice and order 
was that Mr. Spencer was responsible as the property owner and Mr. Shear as the tenant 
operating the business. 

8. . Appeal notices and statements. were filed by Jeffrey Spencer on October 20, 2006, and by 
attorney James Klauser "for Appellant Ron Shear and Mountain View Recycling" on October 24, 
2006. The Spencer appeal statement denied the existence of wetland and flood hazard critical 
areas on the property and asserted that the property's use should properly be characterized as 
agricultural, with the materials generated on site not being fill but temporary stockpiles. These 
assertions were adopted and reiterated within the appeal statement for Mr. Shear. 

9. The pre-hearing process undertook to clarify and modifY the appeal issues. Hearing Examiner 
pro tem James O'Connor authorized DOES to file a statement to make more definite and certain, 
which was received on August 21. 2007. Further clarification occurred within the Examiner's 
February 23, 2009 pre-hearing order, which additionally identified as issues whether the activity 
on the Spencer property was a legal non-conforming use and whether the Appellants, or either of 
them, were persons responsible for code compliance under KCC Chapter 23.02. Modification of 
appeal issues pursuant to a pre-hearing conference is authorized by Hearing Examiner Rule 
VIlLA. . . 

J 0. The two-and-a-half year period stretching from the filing of the notice and order in October 2006 
to the opening of the appeal hearing on June 23,2009 was characterized by much maneuvering 
and wrangling but produced little in the way of useful results. Lal'ge amounts of effort went into 
simply scheduling matters at mutually convenient times. Beyond that, considerable resources 
were spent in discovery and in briefing and arguing a DOES motion for partial summary 
judgment. · 

The summa~y judgment motion seems to have been a particular aggravation in that nothing much 
got settled but the relationships among the participants degenerated into anger and mutual 
recrimination. DOES ended up withdrawing its summary judgment motion with respect to the · 
wetlands and floodp·lain issues, but achieved some portion of its objectives in obtaining a ruling 
as to key elements necessary to characterize a materials processing faciJity on the Spencer parcel. 
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The main shortcoming of the summary judgment findings with respect to the materials 
processing facility is that tl1ey lack specificity with respect to critical time frames. There is not 
much doubt that what currently exists on the Spencer property qualifies under the zoning code as 
a materials processing facility. Rather the interesting questions are whether and to what extent it 
was established before relevant changes in permitting requirements were imposed by the zoning 
ordinance. 

11. The summer and early fall of2008 probably marked the low point in the overall pre-hearing 
process but also perhaps the high point of the Appellant strategy of delay and obfuscation. The 
summary judgment exercise mainly succeeded in annoying the original Hearing Examiner 
assigned to the case, Mr. O'Connor, to the point that he attempted to impose sanctions for misuse 
of the discovery process. Since the sanctions provisions of the Hearing Examiner's Rules are 
rather toothless, Mr. O'Connor ultimately felt compelled to withdraw the imposition of terms a~1d 
recuse himself from further participation in the case. 

12. In addition to the current parties to the appeal, who have been here since the beginning oftime, 
other parties have come and departed from this proceeding. At an early stage Mr. Hang, the 
property owner to the south of the Spencer parcel, was granted limited intervention status in the 
proceeding and then later withdrew. In addition, in late 2008 the Seattle-King County 
Department of Public Health (Health Department) issued its own notice and order (file no. CO 
0057548) for largely the same activities on the Spencer property, alleging violation of its solid 
waste handling rules. At the Appellants' request, and over strenuous objections from DD.ES1 the 
Hearing Examiner ordered that the Health Department and ODES appeals be heard concurrently, 
a ruling that necessarily resulted in further delay. But, near the end of the consolidated hearing 
process, the Health Department proceeding was stayed and severed from the DOES appeals 
based on representations from the Health Department and the Appellants that some sort of 
stipulated resolution of the Health Depattment appeals was imminent. An order severing the 
ODES and Health Department appeal hearings and staying the Health Department proceeding 
was issued by the Hearing Examiner's Office on November 3, 2009. 

13. Finally, in late summer 2009, Mr, Kla~ser and his partner Mr. Rowley withdrew as attorneys for 
Ronald Shear and Buckley Recycle Center, Inc., (BRC) respectively. They were replaced by 
Brian Lawler of the SOCIUS Law Gwup. 

14. The concurrently scheduled ODES and. Health Department code enforcement appeals were 
opened on June 23, 2009. Eight days of hearing testimony were received through July 2, 2009, at 
which time the hearing was continued to mid-September: The June and July hearings were 
focused on the DOES code enforcement appeal, which was mostly completed within the early 
summer tiine frame. The September hearings were then continued to mid~November at the 
request·of the new attomey for Mr. Shear and BRC. At the end of October, Mr. Lawler further 
requested that the Health Depaaimept portion of the concurrent hearing proceeding be both 
severed and continued to allow the parties to' negotiate a settlement agreement. The final day of 
hearing testimony on the DOES appeal took place on November 12, 2009, at which time the 
evidential record for the DOES proceeding was closed. 

C. Overview of OJ2erations on the SJ2encer Site 

l 5. There is no serious dispute that since midk2005> at the latest, the Spencer parcel has been the site 
of a 'full-blown materials processing facility, as such is defined at KCC 21 A.06.742. The subject 
business is not accessory to a mineral extraction or saw.t'l,lill use, it involves grinding and 
screening large quantities of mostly landkclearing and landscaping orgapic debris, and the piles 
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of pulverized organic product are constantly being expanded as materials are ground and 
depleted as product is sold. The piles of stumps, branches and yard waste increase during the 
summer and are mostly processed during the winter. Much of the ultimate product is used in 
winter by dairy farms as animal bedding and som.e of the ma1erial is bLtrned by mills for electric 
co-generation. As will be seen below, the bulk of the interesting use questions with respect to 
the Spencer property relate to exactly when the materials processing facility was established vis a 
vis the county's various recently adopted regulations governing such activity. 

!6. As is frequently the case in such disputes, the most reliable information relating to the history of 
propetty use on the Spericer parcel is provided by aerial photographs. Exhibit 67 is a chain of six 
.aerial photographs of the Spencer and adjacent parcels beginning in 1936 and extending through 
2005. The 1936 photograph (exhibit 67a) shows the Spencer property entirely under cultivation 
except for the residential structures in the southeast comer near the West Valley Highway. The 
cultivated area extends easterly to include the northeast corner of the parcel north of the access 
driveway. Further, it is evident from the planting patlerns that the 1 O~aore parcel now owned by 
Mr. Spencer in 1936 was being fanned as part of a larger agricultural operation that included the 
parcels adjacent both to the north and the south. 

17. By the time of the 1998 aerial photo, the Spencer property had become a discrete 1 0-acre parcel 
used separately from the adjacent parcels lying to the north and south. Moreover, the 
approximately two acres at the east end of the parcel adjacent to the West Valley Highway now 
displayed a different and more complex level of use than the eight acres to the west. In the 1998 
photo the western eight acres were uniformly under cultivation while to the east the non
cultivated area adjacent to the house.and barn had begun to.expand. Within the ea.sterly two 
acres about half the area was under cultivation while the other half contained a house and a barn, 
with about half an acre of uncultivated area lying west and north of the ~am. 

18. Within the 2000 and 2002 aerial photos the c'Jeared, non-cultivated area west of the bam 
continued to expand. The area directly_notth of the house and barn in the eastern two acres was 
overgrown and no longer under cultivation, and the area under cultivation within the western 
eight acres became less clearly defined. Within the westem one-third of the property obvious 
signs of tilling and furrowing can be made out, but the status of the remainder of the western 
portion is Jess clear. It may have been left fall~w or passi~ely'planted in a cover crop. 

19. The 2004 aerial photo (exhibit 67f) shows that more-significant changes had begun to occur on 
the Spencer parcel. While most ofthe western two-thirds of the property were again under active 
cultivation, major changes began to occur elsewhere. The access driveway from West Valley 
Highway, which historically protruded about 250 feet into the property, was further extended 
westward another 50 feet, taken at a right angle north to the northern property line, then extended 
along that property line approximately another 600 feet. Moreover, beyond the end of the 
expanded driveway system in the property's northw~st quadrant on'e can now make out a series 
of large mounds. The picture also shows perhaps an acre of fresh clearing of overgrowth in the 
area immediately north of the· house and original driveway, plus storage of vehicles or equipment 

· immediately west of the new northerly driveway spur. An older barn lying north ofthe original 
driveway also seems to have been mostly removed. 

20. The new non~agricultural activity first depicted within the 2004 aerial photo is shown within the 
2005 photo (exhibit 67e) to have been further increased. The.originally somewhat jagged, 
freshly graded area immediately .north of the original driveway has been expanded and its 

. northeast edge smoothed and straightened. The 2005 photo shows that a large· quantity of 
vehicles and equipment have been moved into the newly graded area. 'n addition, there is an 
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extension of new grading north from the original driveway next to and parallel with West Valley 
Highway. Finally, while fanning continued to occur on most of the westerly two-thirds of the 
parcel, the width of the driveway a long the northern property boundary has been substantially 
enlarged. 

21 . The aerial photographs are consistent with both the witness testimony and later ground-level 
photographs. Mr. Spencer and Mr. Shear testified that their business relationship dated back to 
October 2003 and began as an oral agreement to allow Mr. Shear to bring equipment and 
materials from his nearby one-acre processing site east of West Valley Highway onto the 
Spencer parcel for storage. The quantity and areal expanse of storage increased throughout 2004 
and at some point in late 2004 or 2005 the grinding and screening of raw organic materials into 
the ultimate hog fuel product commenced. 

lt seems clear that with the grinding of the product the quantity of vehicle traffic and dust 
generation on the Spencer site significantly increased and began to impact Mr. Hang's 
commercial flower growing operation adjacent to the south. Robert Mann's May 2005 
photographs show a i:tewly graveled entrance driveway, a variety oftrucks and trailers, a depleted 
pile of ground organic product and an expanse of grass and buttercups adjacent to West Valley 
Highway, with an intrusion area newly denuded of vegetation. Mr. Tijerina's photographs taken 
approximately a year later in May 2006 show larger piles of both pulverized product and raw 
organic materials as well as the presence of an excavator and a grinder. In addition, the later 
photos show scattered small piles ofrock and concrete rubble apparently culled out of the 
organic materials. 

22. Later testimony and photographs also document the expansion of the materials piles and 
processing operations onto the southern half of the property's middle section, and Mr. Shear 
testified that at full operatimi the bitsiness involves trucks, trailers, excavators, loaders, screening 
and grinding equipment and employs' two full-time 'workers. In addition to contractor-generated 
materials, 'the site now accepts suitable yard waste from members of the public who haul in small 
quantities and are allowed to deposit such materials for a fee'. Thus, at full operation Mr. Shear's 
business has' steadily expanded westward and has gone from an initial stage consisting of 
overflow storage of materialS and equipment from a nearby site to a full pt'ocessing operation 
that receives materials fi·om BRC's own contract land clearing business, materials from other 
·contractors and small yard waste loads from' the general public. This organic material is ground 
into a hog fuel product and then trucked off-site to agricultural and industrial customers. 

D. Wetlands 

23. There is no dispute that the Lower Green River Valley where the Spencer parcel is located is 
historically a soggy part of the world. Within his third letter dated July 6, 2008 Appellant 
Shear's wetland' consultant A. J. B_redberg provides a somewhat hyperbolic but generally 
accurate summary of Lower Green River Valley development-history: 

"Before the numerous manmade land use changes, nature pi'Ovided significant 
precipitation intercept fronHarge trees (forests) across the Green Valley floor. 
Stormwater was naturally or originally limited except during seasonal flood 
events produced in' the North Cascade Mountains. Historic Green Valley"water 
management included dams, dikes, and .levees, and large organized drainage 
districts; deep open ditches and subsurface wood, clay tile; or plastic drains with 
USDA government assistance. During the mid-20th century the USDA~SCS 
designed a valley-wide drainage plan to control the ever-incre.asing stonnwater 
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runoff discharges. Crops and pastures prospered throughout the Green Valley 
for generations ... 

Presently, large volumes of uncontrolled stormwater discharges are produced by 
new subdivisions across the plateaus (uplands) surrounding the Green Valley.'' 

8 

24. So the question raised within this appeal proceeding is not whether the Green River Valley is _in 
some respects a damp place but whether unlawfully altered jurisdictional wetlands exist on the 
Spencer property as alleged within the notice and order. This matter is complicated by the fact 
that any former wetlands that have been continuously farmed since before 1990 are 
grand fathered .in as permitted uses in existence before the adoption of King County wetland 

· regulations. Moreover, the current critical areas alteration tables provided at KCC 21 A.24.045.C 
define horticultural activity as a permitted wetland alteration if established prior to January I, 
2005 and even allow such activities to be expanded on sites predominantly involved in 

. agricultural practices. 

25. A further regulatmy complication arises-from the fact that there are some discrepancies between 
· the wetlands provisions of the King County Code an<;! the definitions and practices governing 

wetland .delin(lation specified in the 19.97 Washington State Wetlands Identification and 
Delineation Manual (the state manual). For example, the code definition of a wetland stated at 
KCC 21 A.06. 1 39 ."1 appears to provide unconditionally within subsection A for employment of 
an atypical situations wetland determination methodology "where the vegetation has been 
removed or substantially a.ltered," while section F of the state manual limits use of this method to 
circumstances involving unauthorized wetland activities, unusual natural events or wetlands 
created by human activities. Another difference is that the code definition of a wetland speaks to 
an area that is inundated or saturated by water at a frequency and duration sufficient to support . 
the prevalence of wetland vegetation, wh,ile the manual references saturation during the growing 
season specifically.· Since RCW 36.70A.175 within the Growth Management Act' requires that 
"wetlands regulated .under the development regulations adopted pursuant to this chapter shal I be 
delineated in accordance with the manual adopted by the department pursuant to RCW 
90.58.380," it is clear that any conflict between the county code and the state manual regarding 
delineation standards and procedures must be resolved in favor onhe manual. 

26. The requirement within the state manual limiting the use of the atypical situations methodology 
to unauthorized wetland alterations implies that to the extent portions of the Spencer site have 
been altered solely by permitted farming activities, they are not subject to the atypical situations 
analysis. Thus, if wetlands testing has been perfonned on the Spencer prope1ty directly wi.thin 
the traditionally farmed areas, the resultant data must meet all three wetland tests-vegetation, 
hydrology and soils~ in order to support a positive wetlan<;l determination. Employment of the 
atypical situations methodology is appropriate for the areas newly occupied by the fill piles but 
not for the adjacent historically tilled areas that have remained in agricultural use. Further, 
assertion by the DOES wetland technician that the atyprcal situations m¢thodology warrants 
totally ignoring the altered wetland parameter is incorrect. Under the manual procedure, the 
altered parameter is not altogether disregarded but the .investigator is directed to examine 
secondary sources and need not rely primarily on·a contemporaneous field test. 

27. A final preliminary matte1· arises from DOES's suggestion in argument that if the evidence for a 
positive wetland detennimition on the Spencer site is conflicting or otherwise uncertain, a 
positive conclusion can be premised on a finding tliat DOES's wetland technician, Mr. Sloan, 
was a more credible witness than the Appellant's consultant, A. J. Bred berg. At the outset it 
must be acknowlec:lged that bot~ Mr. Bredberg's hearing demeanor and,his written work product 

Page 21 



19571461 

C05G0099- Spencer/Shear 9 

dernonstrated rather clear indications of personal bias. ln his hearing testimony Mr. Bredberg 
was combative and partisan, and his answers to DDES questions on cross-examination tended to 
be evasive. · 

An aggressive egotism also characterizes Mr. Bredberg's written work. His resume modestly 
suggests that "Mr. Bredberg has seen more soils, test pits, and completed more studies ofthe 
entire Puget Sound area than anyone." And, his July 6, 2008 critique of Mr. Sloan's delineation 
documentation (exhibit 90, third letter) describes it as not merely incomplete, but 
"incomprehensible." 

28. But, referring again to his January 6, 2008 critique, the most disturbing aspect of Mr. Bredberg's 
written work is his insertion of elements of a political screed into what is offered as a technical 
document: 

"Local governments do not support or condone proper management of drainage 
(cleaning ditches) which is a landowner's legal right. Mill Creek drainage 
maintenance has been opposed by the government entities. They want to take 
the landowners' property by default." 

More critically, it is apparent that his political agenda has infected Mr, Bredberg's technical 
conclusions as well: 

"Even if the site did contained [sic] hydric soils, there is sufficient evidence that 
the presence of deep ditches and underground drain tile, had they been 

·historically maintained; would effectively drained the site. The I 997 DOE 
Manual discusses normal circumstances. Normal circumstances would include a 
drainage system that is property [sic] maintained." 

29.. ln short, if the resolution ofwetlands.issues within this proceeding were to come down to a 
credibility call between the Appellant and DDES witnesses~ Mr. Bredberg's performance 
provides a tact finder with abundant ammunition to support a finding of bias. But here" a 
credibility evaluation is only a necessity if the DOES case, standing alone, supports a positive 
wetland finding on the Spencer property sufficient to uphold the notice and order. If the DDES 
ease falls short of the mark in some essential respect, it simply fails on its own merits, and no 
credibility finding is required. 

30. Generally speaking, the state manual requires for a positive wetland determination three 
elements: the prevalence ofhydrophytic vegetation.at the test location; the existence-ofwetland 
hydrology.consisting of the periodic inundation or saturation of soils during the growing season 
for a sufficient duration to create anaerobic and reduced soils conditions; and the presence of an 
upper layer of hydric soils fanned under conditions of saturation during the growing season. 

3 I. · Although Mr. Sloan's documentation is a bit thin, the dorn.inance ofhydrophytic vegetation at the 
six sample points identified within his July 19, 2007 wetland report is not seriously in doubt 
viewing the evidence as a whole. At his sample points one and two the dominance of 
hydrophytic vegetation is affirmatively stated in the report. For sample points three through six 
the information within the report is more equivocal but is adequately supplemented by other 
information in the record. For points three.and four Mr. Sloan indicates that hydrophytic 
vegetation was "generally lacking due to recent tilling" with remnant culms ofjuncus effusus 
present. While this characterization is somewhat less than positive, one of the Appellant's 
consultants, Mr. Herriman, logged 100 percent dominance ofhydrophY,tic vegetation at his test 
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pit numbers six and eight adjacent to sample points three and four respectively. In like manner 
for sample points five and six> Mr. Sloan's inclusion of a non-indicator willow species in his 
vegetation list rriight call into question whether the 50 percent dominance criterion had been met, 
but Mr. Herriman's notes fill the gap as to point five by showing 80 percent dominance at nearby 
test pit one. This leaves in question only sample point six, which contains both an OBL species 
and is located adjacent to the north boundary near an identified offsite open-water wetland 
location. This context allows one to reasonably infer that the 50 percent dominant vegetation 
standard would be met at sample point six as well, even if the willow entry were excluded. 

32. The hydrology parameter presents a more complicated assessment because a single onsite 
observation may or may not be representative of a substantial period of the growing season. 
Mr. Sloan's report shows soils saturation at 10 inches depth for points four, five and six, which is 
a strong positive indicator due to the July observation time. But his report of"soils moist at 1 0 
inches" does not really indicate a positive finding of saturation and at sample point one he found 
an inconclusive hydrology presence. By comparison, on May 2, 2008, Mr. Herriman doing 
deeper test pits recorded stat1ding water at 36 inches wiiliin the holes excavated adjacent to 
Mr. Sloan's sample points one and two, at 32 inches adjacent to Mr. Sloan's sample points three 
and five, and at 30 inches adjacent to sample point four. None of Mr. Herriman's measurements 
indicate wetland hydrology. It should be noted, however, that both data sets could be correct, 
with the differences attributable to the presence or absence of recent storm activity. But in the 
broader picture; one would have to conclude that the two inconsistent data sets are insufficient to 
establish a clear growing season pattern. 

33. A stronger case for the presence of wetland hydrology can be derived from Mr. Sloan's 
testimony and report observations indicating the presence of oxidized rhizospheres along live 
root channels at his sample points two through six, although the lack of data as to depth and 
concentrations is problematic. A less controversial source ofsuppmt for Mr. Sloan's positive 
hydrology findings can be found in his citation ofthe FAC neutral test which allows the observer 
to infer the presence of wetland hydmlogy based on the relative dominance ofOBL and FACW · 
vegetation. Although the state manual seems to view the FAC J)eutral test more as a squrce of 
corroboration than a primary determinant, the fact that most of the vegetation cited by Mr. Sloan 

· is either FACW or OBL could support its applicability here. 

34. The issue over which the battle between Mr. Sloan and Mr. Bredberg and his associates is clearly 
joined concerns the presence or absence of hydric soils on the Spencer site. A II of 
Mr. Herriman's test results for the ten test pits excavated on May 2, 2008, report a Munsell 
reading of 1 OYR3/2 for the upper-9 to 10 inches of AP horizon. For all the pits except one the 
chroma reading increases from two to three below the AP layer. Mr. Bredberg's testimony was 
that the brown upper horizon soils did not demonstrate a gray wetland chroma and that the 
organic reddish stains he· observed were not redoximorphic in origin. 

35. Mr. Sloan's report identifies hydric soils on the Spencer property based on soils mapping and 
notes chroma one soils in four test holes and chroma two soils in the remaining two, all with 
prominent mottles. Mr. Sloan's report also cites the presence of rhizospheres in four of the six 
holes as supporting a finding of hydric soils, but Mr. Bred berg and his associates were clearly 
correct in pointing out that oxidized rhizospheres are called out by the state manual as a 
hydrology indicator but not as a soils indicate•·· Such fact explains why the manual emphasizes 
that rhizosphere reports need t? be documented as occurring during the growing season. 

36. Mr. Bredberg-and his associates are also cot'l'ect in pointing out that Munsell color readings are 
not useful unless they are identified to a soil depth. The state manual a~ page 25 specifies the 
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location of interest for identifying hydric soils by their color features as being "the horizon 
immediately below the A horizon or 10 inches (whichever is shallower)". Based on Mr. 
Herriman's soil logs for the Spencer site, that horizon would be a soil band within the test pits at 
a depth between 9 and 12 inches, more or less. The fact that Mr. Sloan failed to provide test pit 
depth data for his color feature identifications renders them incapable of supporting firm 
conclusions as to the existence ofhydric soi Is. 

3 7. · Based on the foregoing discussion, our conclusion would be that Mr. Sloan's wetland report 
provides a solid basis for the finding of hydrophytic vegetation on the Spencer site, modest 
support for a finding of wetland hydrology in sample points four, five and six and inadequate 
data to warrant a finding of hydric soils at any location. Under the state manual, soils mapping 
alone cannot establish hydric soils at a specific location without field verification. Since all three 
parameters need to be present in order to make a positive wetland determination, the overall 
outcome is that the Sloan report fails to establish the pres(')nce of jurisdictional wetlands on the 
Spencer site. In view of this conclusion it is unnecessary to t:eview the results of Mr. Sloan's 
later tests to the south on the Hang property because their primary value was to suggest a wetland 
boundary in conjunction with the sample points on the Spencer site itself. 

38. The lack of critical documentation within the Sloan wetland determination report also allows us 
to avoid having to attempt an ad hoc resolution of the long simmering pol icy conflicts within the 
Lower Green River '\r alley between the goals of preserving traditional agricultural practices and 
ofp'roviding critical areas protection in an area that seems to be growing wetter as a consequence 
of surface water ri.mofffrom the surrounding upland areas. Upland development has increased 
both stormwater discharges and sediment loads to the valley floor as erosional urban flows cut 
through the channels incised into the valley walls. 

39. The exhibit 67 aerial photographs show that the central one-third of the Spencer propet1y where 
major piles of both unprocessed and processed organic materials have recently been deposited 
was co·ntihuously farmed up until its conversion to a materials storage and processing use by 
Mr. Shear. Thus, at the moment of its conversion to a processing use this area was exempt from 
being regulated as a jurisdictional wetland due to its ongoing agricultural use. Looking to the 
historical basis alone, then, there is no support for a conclusion that Mr. Shear's processing use 
necessarily occurred within an existing jurisdictional wetland. The argument for regarding the 
central third of the Spencer property as a jurisdictional wetland therefore can only be that despite 
its historic agricultural use, it retained wetland characteristics similar to those of the tilled land 

. immediately to its west. Whatever the ultimate .theoretical feasibility of making such .a showing, 
Mr. Sloan's repo1i failed to conclusively document the. current presence of wetlands immediately 
west of the organic piles sites. Accordingly, it provided an inadequate basis for inferring the 
presence of jurisdictional wetlands in the disturbed former farmland area adjacent to the east 
where the stockpiles· are situated. 

E. Flood Hazards 

40. The Federal Emergency Management Agency (FEMA) offers a nationwide flood insurance 
program to cover losses from river flooding. The FEMA program operates in cooperation with 
local jurisdictions, which are enticed to conform with and exceed FEMA standards by the 
promise of lower insurance rates. King County withi~:~ Title 21 A has adopted the FEMA 
regulatory framework, including standards that exceed minimum FEMA requirements. 

41. FEMA conventionally regulates river floodplains based on a calculated one~foot rise in flood 
elevations, but it offers incentives to local jurisdictions to undertake a ~ore ambitious level of 
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discipline. King Count)' has risen to the challenge by adopting a floodplain.regulatory system 
based on one-one hundredth of a foot in flood elevation rise~ While this offers the illusion of 
great scientific precision, the actual legitimacy of such a refined standard of course depends on 
the completeness and accuracy of the underlying data. 

42. King County's floodplain regulations, based as they are on a non-measurable rise in flood waters 
from a storm that has only a one percent chance of occurring in any given year, are purely 
mathematical constructs. Unlike a wetland determination, for example, where one can walk onto 
a piece of prope1ty, dig a bunch of holes and perform soils·testing and vegetation identification, 
there is no way to assess whether a parcel lies withi·n or without the floodplain based on a site 
visit. Rather it all comes down to questions of regional mapping and modeling, and the data 
assumptions that underlie the exercise. 

43. ln a general way, the essential information that goes into the computation of the areal extent of a 
1 00-year floodplain is historic rainfall data, river flow volumes and durations, topographical data 
(including major human interventions such as dams and levees), and the capacity of the computer 

. program to 'model hydraulic movements on a three-dimensional scale. With perfect data and a 
perfect model one could theoretically calculate the extent of a floodplain to a very fine degree, 
maybe even to an accuracy level of less than one foot of elevation rise as presupposed by the 
county system. 

44. The county regulatory system admirably recognizes that the existence and quality of data for 
defin.ing any specific floodplain. system are shifting and dynamic phenomena. Thus it does not 
arbitrarily call out any one piece of information as automatically controlling, but rather lists the 
functional elements to be considered and identifies potential sources of reliable information. 
KCC 21 A.24.230A identifies the five components of a flood hazard area and subsectio·n B 
provid.es a general menu of potential data sources to be analyzed. While Don Gauthier testified 
that as a practical matter DDES views the sources I isted at KCC 21 A.24.230B as enumerated in 
order of priority, the fact is that the ordinance itself imposes no such regime. Rather the 
ordinance states that, ''When there are multiple sources of flood hazard data for floodplain 
boundaries, regulatory floodway boundaries, base flood elevations, or flood cross sections, the 
department may determine which data most accurately classifies and delineates the flood hazard 
area." 

The only instance where the ordinauce mandates the use of projections from a specific source is 
where a basin plan or hydrologic study approved by the county includes relevant flows under 
future developed conditions. No basin plan or other hyd~ologic study meeting the specifications 
ofKCC 2IA.24.230B has been adopted for the Lower Green River Valley. 

45. The most recent and comprehensive 'document produced by King County regarding river and 
floodplain management is the 2006 King County Flood Hazard Management Plan adopted by the 
King County Council under ordinance no. 15673 on January I 6, 2007. This plan at page 40 
states that although some flood studies have been completed, "further effort is needed to update 
the remaining major river studies in King County." As its first example of a needed update it 
offers the following information on the status of the Green River: 

"Green River-On portions of the Green River, survey data is over 30 years old, 
cross~sections are spaced over a mile apart and the contour interval of the . 
topographic maps is up to 5 feet. In some reaches of the' river, the channel has 
laterally migrated since the data for the existing flood study was collected. 
Major commercial, industrial and residential developments,, situated behind 
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levee systems in the lower reach. have occun·ed throughout the basin since the 
floodplain maps were produced. A new flood study for the Green River from 
River Mile 5 to River Mile 45 was initiated in early 2006 and is partially funded 
with a grant from the Washington State Department of Ecplo.gy." 

13 

As noted, the Spencer propexty lies within the Lower Green River Valley, which is roughly 
defined as beginning at Auburn at River Mile 3land ending at Tukwila at River Mile 11. The 
plan tells us that as of the end of2006 the baseline data for this area, while poor and generally 
outdated, was beginning to be upgraded by the county, subject to funding availability. 

46. Many and perhaps most of the major floodplain mapping resources for this p01tion of the Lower 
Green River Valley have been entered into the hearing record. These include the FEMA Flood 
Insurance Rate Maps (FIRMs) generated in 1'978, 1989 and 1995. These maps all show the 

. Spencer parcel lying close to the western and southern edges of the I OO~year floodplain but 
entirely within it. Each successive FEMA map is considered to be at least a slight improvement 
over its predecessor, owing to somewhat better topographical information and more advanced 
modeling techniques. The 1989 and 1995 FEMA maps are virtually identical. Andy Levesque 
of the county's Water and Land Resources Division within the Department or' Natural Resources 
and Parks patiently offered invaluable information regarding the history and context of the 
county's floodplain regulatory system and its relationship to FEMA. The transcript of his March 
13, 2008, oral deposition (exhibit 51) provided the foHowing thumbnail summary of the current 
state of information: 

''So really there are five maps. There is '75, one which J tend to ignore because 
that'.s outdated. There's the '89 and '95 map set, which you can count as two if 

·you want, but they're basically the same. There's a new draft D~F!RM, and then 
there's the new preliminal'):' flood study produced by the county." 

4 7. The D~FIR,M, which is basically a digitalized version of f'EMA 's 1995 fiRM, has set off a 
controvetsy between the. federal agency and the county. In the aftermath of Hurricane Katrina, a 
somewhat chastened FEMA decided that river levees should not be mapped as effectively 
containing river flows unless they have been ce11ified as constructed to Army Corps of Engineers 
standards. Of the approximately 25 miles of levees that line the Green River channel, only a 
small segment near Tukwila has been. federally certified. The remainilig levees are older 
facilities, built over many years by various agencies and individuals, some public and some 
private, that function with a degree of reliability but have not been, and mostly cannot be, 
federally certified. If they are removed from the mapping analysis as constraints to flooding, the 
theoretical Green River floodplain expands to cover the entire valley from wall to wall. 

48. In response to the proposed D-FIRM, the county has accelerated its efforts to produce its own 
floodplain mapping for the Lower Green River Valley and on March I 8, 2008, issued a Lower 
Green River flood boundary work map produced on contract by Northwest Hydraulic 
Consultants. This map has been submitted by King County and the cities of Auburn and Kent to 
FEMA as a challenge to the proposed D~FIRM mapping. This challenge map gives effect to the 
existing levee system, and the local technical consensus appears to be that its overall level of 
topographical data is superior to the FEMA effort and the modeling.program employed is a more 
sophisticated one. The county's 2008 work map (exhibit 44a) shows most of the western two
thirds of the Spencer parcel inside the I 00-year floodpl.ain. The eastem one-third plus a strip 
along the northern boundary where an access road has been recently constructed are shown to lie 
above the floodplain elevation. 
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49. The county's 2008 challenge to the FEMA D-FIRM brought to a crisis level a discontent with 
FEMA mapping that had been brewing for some time. A representative criticism is found at 
page 15 of the 2006 County Flood Hazard Management Plan: 

"Historically, King County's flood hazard regulations have been applied within 
the l 00-year floodplain as mapped by FEMA. FEMA maps are based on current 
or historical land use in the watershed. As watersheds develop, the rate and 
volume of runoffreaching rivers and streams can increase. The boundaries of 
the I 00-year floodplain may change over time, creating inconsistencies between 
actual floodplain conditions and those portrayed on FEMA maps." 

50. In addition to FEMA 's adopted rate maps and the countY's 2008 map challenging the FEMA D
FIRM proposal, another document that received considerable attention within the hearing was 
exhibit 54a, entitled "Tributary 053 Existing Conditions· Proposed Developments North Area" 
and dated October 13, 2005. This was a county Water and Land Resources Division product that 
was generated to depict the channelized tributaries that originate within the upland plateaus to 
the west and south and drain across the flatlands of the Lower Green River Valley north to the 
Green River. This map outlines the l 00-year floodplain in .the vicinity of the Spencer parcel in a 
way that generally mimics the later 2008 challenge map, but with one important difference. The 
2005 tributary map shows only approximately the western one-third of the Spencer parcel lying 
within the floodplain. If that boundary were deemed accurate, then most of the materials 
processing operations occurring on the Spencer parcel would lie outside the floodplain and those 
that were inside could be shifted further east. 

51. Mr. Levesque characterized the 2005 map as an improvement over the existing FEMA 
documents but an interim step on the road towards developing the 200.8 challenge map. His view· 
was that to the extent that differences exist between the two documents, the 2008 map was based 

. on more complete information and therefore was more accurate. But since DDES's 2006 notice 
and order is predicated on the contention that the materials processing activities instituted on the 
Spencer parcel largely in 2005 should have been at that time subjected to floodplains regulatory 
review, exhibit 54a may be regarded in such context as having some vitality. It is probably not 
too farfetched to speculate that had Mr. Spencer and Mr. Shear walked into the DDES offices in 
November 2005 in search of an official floodplain determination, they likely would have been 
told that the exhibit S4a map was the best and most current information then availabl~ •. 

52. The actwil dynamics of floodplain creation in the vicinity of the Spencer parcel are also a matter 
of some contention. There are two primary channel systems that drain across the valley floor 
from the upland plateau. The westerly complex is denominated the Mullen Slough system, and 
its mainstem tributary 045 travels due north within an excavated channel located about 400 feet 
west of the Spencer property. The Mullen Slough sub-basin to the Green River is .estimated to 
cover approximately six squ.are miles. 

53. The Mill Creek sub-basin lies generally east of West Valley Highway and east of the Spencer 
parcel as well. The Mill Creek sub-basin is larger than Mullen Slough at about 22 square miles, 
and the Mill Creek channel generally lies at a higher elevation than the properties located to its 
west. The consequence is that when the Mill Creek channel overflows it generally floods west 
into the Mullen sub-basin and toward the Spencer and other farmland parcels located on the other 
side of West Valley Highway. 

54. While there is an abundance of discussion about the effects of upland development on the valley 
floor stream systems in terms of both ~ncreased volumes and sediment qansport from 
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downcutting the upland valley walls, it seems clear that for purposes of defining the.l 00-year 
floodplain these lesser tributary contributions are overwhelmed by the backwater flooding from 
the main Green River channel to the north. The metered release of the Green River from Hanson 

· Dam is engineered not to exceed 12,000 cfs, bttt backwaterflooding at the mouths ofMill Creek 
and Mullen Slough begins to occur at 3,000 cfs. Assuming that the county's most recent 
floodplain mapping is fundamentally accurate as to its hydraulic assumptions, it is apparent that 
the larger Mill Creek floodplain merges with the floodplain for Mullen Slough at some point 
north of S 277th Street. 

ln this framework the major question is: at what point does S 277th Street cease to function as 
an effective dike holding back floodwaters from the Green River to the north? The county's 
mapping model suggests that the I 00-year flood event overtops S 277th Street while the 
anecdotal evidence of historical flooding offered by the Appellants and their consultant argue 
that S 277th Street in reality operates as an effective barrier to such major flood events. As 
noted, there are many factors that affect-the floodplain analysis, including projections as to the 
integrity of the older levees and the Hanson Dam itself and the ability of the computer models to 
accurately replicate the hydraulics ofthe two merging backwater floodplains. 

55. Flooding problems on the Mill Creek and Mullen Slough systems have been the subject of a 
number of studies dating back to the early 1990s. These studies have generated proposals for 
dredging the existing channels that have bumped up against a variety of environmental issues . 

. But as the 2006 Flood Hazard Management Plan makes .clear on page 230, there is also available 
a relatively simple but ap.parently expensive fix for the problem: 

"As r:ecently :as the 1990s, several 'studies were completed to investigate the 
feasibility of constructing another major. pump station to serve Mullen· Slough 
and Mill Creek, which flow into the Green River at River Mile 21.58and 23.84, 
respectively. These tributaries share a large agricultural floodplain with the 
Green River. Although this pump station proposal was a key elem·ent in the 
1970s-era Natural Resource Conservation Service flood control plan for the 
Green River valley, more contemporary studies indicate that any economic 
benefits that might result from· construction of another large pump station at this 
location would be far exceeded by' the project costs. Therefore, the shared 
floodplain of these tributaries near their confluence with Green River remains 
designated as part of the Green River's FEMA-mapped floodway." 

For those not fluent in bureaucratese, what this paragraph tells us is that, notwithstanding the 
many fine Comprehensive Plan policies supporting agricultural preservation in the Lower Green 
River Valley, the cost of installing a pump station to protect these remaining agricultural lands is 
not offset by the meager tax revenues that such marginal agricultural properties are capable of 

. generating. This means that the problem of agricultural flooding in the Lower Green River 
Valley can be expected to continue indefinitely, particularly in the context of current county 
funding constraints. 

CONCLUSIONS: 

A. Critical Areas 

J. The King County Critical Areas Ordinance (CAO), as embodied in KCC Chapter 21A.24 and 
supported by the definitions contained in KCC Chapter 21 A.06, provides a regulato1y framework 
for determining the presence or absence of a flood hazard area on a pot<tntial floodplain property. 
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This framework is a thOt'ough and adequate mechanism for purposes of floodplain planning and 
permit review. In the permit context it directs the department to assemble the available data, 
determine which data is most reliable and on that basis make a flood hazard area delineatio11. 

2. For purposes of code enforcement, however, the CAO flood hazard provisions are incomplete.· 
For enforcement purposes one needs also a clear and intelligible standard. KCC 21A.24.230 tells 
us how ODES should go about formulating such a standard, but until that process is actually 
undergone, no standard exists. As the ordinance itself suggests, the normal procedure by which 
the county establishes a flood hazard area is through the adoption of a basin plan or some other 
functional plan as defined by KCC 20.08.132. While the 2006 King County flood Hazard 
Management Plan is precisely the type of functional plan that could be employed to define and 
enact flood hazard area standards for specific locations, this document defers such.regulatory 
matters to a later date. Section I of ordinance 15673 adopting the 2006 Flood Hazard 
Management Plan is explicit in this regard: "However, while the plan sets forth what the county 
currently believes are best practices, nothi'ng in this plan creates or precludes the creation of new 
land use requirements, laws or regt~lations." . . 

3. The fact that the county has been slow to adopt specific regulations defining flood hazard areas 
. for different floodplain locations should not come as a great surprise. The county's decision to 
implement floodplain regulations based on a calculated rise of one-one hundredth of a foot in 
flood elevatioi1 is a double-edged sword. While such a standard may provide insurance rate 
benefits under the FEMA system, the baseline data required to make such an exacting standard 
rationally defensible at any location is daunting to contemplate and costly to generate. One 
exp~dient that could have been adopted would have been simply to define by ordinance the 
current FEMA map as presumptively valid and shift upon affected property owners the burden of 
demonstrating that the FEMA mapping is incorrect in its specific application. To the county's 
credit it did not choose that route, which would have placed a huge financial burden on 
potentially affected property owners. 

4. DDES has attempted to counter the critique that the CAO fails to specify a flood hazard area 
standard for the Green River Valley by focusing attention on the term "components" as it appears 
within KCC 21A.24.230.A. The relevant code provision states that "a flood hazard area consists 
of the following components" and then lists five elements, including the floodplain, the 
floodway, the flood fringe and channel migration zones. 

The DOES argument assigns to the word "components" a regulatory imp011ance that it cannot 
sustain .. The word standing alone simply means "parts" and is purely descriptive in scope. It 
does not contain or imply a prescriptive element. More critically, subsection KCC 21 A.24.230B 
immediately following tells us how those components are to be used within the flood hazard area 
delineation analysis. DOES is required to sift through and compare the multiple sources of flood 
hazard.data and evaluate their accuracy in fonnulating a relevant standard. When KCC 
21A.24.230 sections A and Bare read together, it is plain that the term "components" has been 
used in subsection A in its customary, merely descriptive manner. 

5. While KCC 21 A.24.230 provides a full menu of component floodplain factors and a roster of. 
potential floodplain data resources, including at the top of the list the ·FEMA FIRM maps, it does 
not create a presumption that any one of these resources is to be deemed accurate and controlling 
for regulatory purposes. Without such a formal regulatory designation, there is no easily 
ascertainable adopted county flood hazard area·standard applicable to the Spencer property, and 
the portion of the county's notice and order that cites the Appellants for conducting materials 
processing operations and clearing, grading and filling within a flood hazard area becomes a 

. I 
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gesture without legal etfect. Therefore, the p01iion of the appeals that challenges the notice and 
order citations for activities within a flood hazard area must be granted. 

6. With respect to the wetland citations, the problems encountered by ODES in support of its notice 
and order are not the result of gaps in the regulatory structure. Wetlands are clearly defined 
under the county code and a site inspection provides an adequate mechanism for making a 
wetland determination. The problem het·e, rather, is that the county's wetland determination 
itself did not adequately docume11t the presence of wetland conditions for one of the three 
essential regulatory parameters. The Spencer property is a difficult site to evaluate because the 
soils have been historically disturbed, but the disturbance itself was the result oflegal 
agricultural activity. This meant that the atypical situations methodology outlined within the 
state manual could not be applied directly to the legally tilled areas, but only to adjacent areas 
where the new fill piles were later deposited. More critically, the hydric soils analysis is quite 
specific as to the depths required for critical observations, and Mr. Sloan's failure to record test 
data depths undercut his ability to adequately document a positive finding. 

7. ·Another tactical error by ODES was its failure to distinguish between a preliminary wetland 
report and a more complete study that is sufficiet~tly detailed to withstand critical attack from an 
adverse wetland technician. Jon Sloan's initial site investigation of the Spencer property was 
surely good enough to warrant requesting furtherwetland.information. But when the Appellants 
came forward with a conflicting wetland report that rejected Mr. Sloan's initial conclusions, the 
evidential bar was raised. It then became incu.mbent on DOES to either provide a co_mpelling 
explanation why Messrs. Bred berg and Herriman's conclusions were simply wrong, or to bring 
in new and further information filling the data gaps that they identified in· the Sloan study. 

DDES did neither, and that was a fatal mistake. One-~ppreciates tha! DOES was in a difficult 
position because Mr. Sloan had departed county employment and was not readily available to 
fortify his initial results. But sympathy. is not evidence, and the shortcomings of Mr. Sloan's 
initial report were never addressed by DOES. The bottom line is that DOES did not make a 
competent demonstration.ofthe existence of hydric soils on the Spencer parcel; therefore the 
.appeals must be granted with respect to the notice and order citations for wetlands on the 
property. 

B. Nonconforming Use 

8. The most important questions raised in this proceeding relate to the notice and order's citation of 
the Spencer property for operation of a materials processing facility in an A-10 zone without 
required permits and approvals. The definition of a materials processing facility was added to 
the county zoning code in September 2004, pursuant to section 6 of ordinance 15032. This same 
ordinance amended KCC Chapter 21 A.22 to require materials processing operations to obtain a 
grading permit prior to commencement and to combine the materials processing review 
procedures with those already existing within the chapter for mineral extraction. KCC 
21A.06,742 supplies the new definition at issue: 

"Materials proc~ssing facility: a site or establishment, not accessory to a mineral 
extraction or sawmill use, that is primarily engaged in crushing, grinding, 
pulverizing or otherwise preparing earth materials, vegetation, organic waste, 
construction and demolition materials or source-separated organic materials and 
that is not the final disposal site." · · 
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9. Since the code prpvisions governing materials processing facilities did not exist in 2003. and 
early 2004 when Mr. Shear first began his occupancy of the Spencer site, the question arises as to 
whether Mr. Shear's business activities qualify as a legal pon-confonning use (NCU) established 
prior to the adoption of ordinance 15032. Analytically, there are two paris to this question. 
First, when did Mr. Shear>s operation on the Spencer parcel become a materials processing 
facility as specified by the current code definition, and, second, were Mr. Shear's activities on 
the property priono September 2004 some other form of legal use under then-existing zoning 
provisions? 

10. The core element of the materials processing facilities definitiol} focuses on the transfommtion of 
raw materials through a crushing, grinding or pulverizing operation. While preparatory activities 
ceriainly occurred before September 2004, there is no conclusive evid~nce that actual crushing 
operations and grinding began before the winter or spring of2005. That is when the first 
complaints came into the DDES office and when Mt'. Hang, the neighbor to the south, testified to 
first being concemed about offsite dust impacts. So the question becomes whether one can 
cone I ude under the code as applied to these facts that establishment of the materials processing 
facility predated commencement of screening and cmshing operations. 

11. It appears that establishment of Mr. Shear's materials processing facility use of the Spencer 
parcel involved three stages. The first stage was site preparation, :where the property was 
secured, configuration of the property for the u~e was begun, and equipment and raw materials 
stockpiles were. brought in. At the second stage the raw material was being ground into the 
ultimate product. And, in the third stage the finished product was transported offsite to ultimate 
consumers. The record den~onstrates that prior to September 2004 all of the essential first-stage 
site preparation activities were underway. The site had been ren.ted from Mr. Spencer, 
equipment was being assembled, some grading had occurred and a few stockpiles were in 
evidence. The April is, 2004 aerial photograph of the site (exhibit 67f) shows the access 
driveway having been extended to and along the northern site boundary, new grading in the 
eastem one-third of the properly and a cluster of some seven or eight mounds near the property's 
northwest corner. 

12. KCC 2 J A.08.0 l 0 provides the county zoning code requirement for establishing land uses. lt 
states that the "use of a property is defined by the activity for which the building or lot is 
intended, designed, arranged, occupied or maintained." It further provides that the use is 
considered "permanently established when the use will or has been in continuous operation for a 
·period exceeding 60 days." 

13. The first three of the five defining characteristics listed within KCC 21A.08.10-intent, design 
and arrangement-are all focused on purpose. They are therefore prospective in effect. The 
record demonstrates that Mr. Shear, soon after initially approaching Mr. Spencer concerning use 
of the property for overflow storage, became committed to his larger purpose of establishing a 
materials processing operation on the Spencer parcel. He already had such a business nearby on 
the east side of West Valley Highway at a site that was becoming too small for his purposes and 
under pressure from the county to undergo a permitting process. By early 2004 Mr. Shear seems 
to have figured out that it would not make much sense for him to undertake an elaborate and 
costly permitting process with ODES on a site that was already too small for his ultimate needs. 

14. Mr. Shear's activity toward establishing a materials processing facility on the Spencer property 
seems to have been withoutmajor interruption. The record, spotty though it may be in places, 
shows a steady increase in the variety and intensity of site. use starting in late 2003 and 
proceeding through 2006. Further, there is no evidence that at any point in this progression of an 
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interim use established on the Spencer parcel by Mr. Shear that would have been ·independently 
viable as a business activity. 

Based on the testimony describing the early conversations between Shear and Spencer, DOES 
argues that one should view the storage of organic piles on the property as a separate, 
independent use. But the April 2004 aerial photograph shows that this storage had already been 
directed to the northwest corner of the property at the furthest possible distance from the site's 
access to West Valley Highway. Storage in a remote corner implies an expectation for use on the 
site itself after its ultimate configuration and development, not for temporary storage and use 
elsewhere. If Mr. Shear's purpose had been merely temporary storage, the stockpiles surely 
would have been placed much closer to West Valley Highway. These facts evince an intent, 
design and purpose to establish a larger materials processing operation, not merely a temporary 

·storage for use at another location. The prospective purpose required by KCC 21A.08.010 was 
established at the time ofthe April 25, 2004 aerial photograph, which was more than 60 days 
befOI'e the adoption of Ordinance 15032. 

15. So the record shows that a materials processing facility, as such was eventually defined by KCC 
21 A:o6.742, was in existence on the Spencer site in April 2004, thus making it a legal NCU 
within the framework of the ordinance 15032 standard. But for it to actually become a legal 
NCU in April 2004, Mr. Shear's operation would have needed to be a permitted use under one of 
the relevant zoning standards in effect at that time. This requires us to ponder the conundrum of 
the "interim recycling facility" and its relationship to "yard waste processing facilities" and 
"source-separated, organic waste processing facilities." 

16. The zoning code history for the terms identified above dates back to at least 1993, and the pa1iies 
have very helpfully laid out-much of this history in their various briefs. To do full justice to the 
saga would probably require a fair number of pages, but the gist of the matter can be 
·enc.apsulated. 

'lri the twilight days of the old Title 21 zoning code, ordinance I 0408 introduced a definition for 
''interim recycling facility," which was deemed to mean: 

"A site or establishment, which is not located at the final disposal site, engaged 
in the collection or treatment of rSJcyclable materials and including drop-boxes, 
yard waste processing facilities and collection, separation, and shipment of glass, 
metal, paper, or other recyclables to others who will reuse them or use them to 
manufacture new products." 

17. Shortlythereafter, Title 21 was repealed and replaced by Title 21A, at which time the.definition 
for an interim recycling facility was reformatted and slightly amended. Specifically, the tetm 
"yard waste processing facilities" was replaced with the term "source-separat<;:d, organic waste 
pi'Ocessing facilities." Under this scheme, which remained largely unchanged 'until September 
2004, the General Services Land Use table at KCC 2 JA.08.050 displayed that an interim 
recycling facility was a pem1itted use within the Agricultural Zone subject to the provisions of 
development condition 21. Condition 21 specified that the interim recycling facility permitted 
use within the Agricultural Zone was "limited to source-separated yard or organic waste 
processing facilities." 

18. Under the new scheme a'dopted in September 2004 within ordinance 15032, an interim recycling 
facility is retained within the KCC 21A.08.050 General Services table as a permitted use in the 
various residential and commercial zones, but is dropped from the Agr,icultural Zone. Moreover, 
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the reference to source-separated processing has been purged from note 21, which now limits the 
use in the designated zones to drop-box facilities accessory to some other public or community 
use. Meanwhile, a materials processing facility entry has been added to KCC 21 A.08.080, 
Manufacturing Land Uses, as a permitted activity in the Agriculture Zone subject to a 
development condition 13, which limits such use to "source-separated organize waste .processing 
facilities at a scale appropriate to process the organic waste generated in the agricultural zone." 
Under the new scheme materials processing facilities are also permitted in the Forest, Mineral 
and Rural Zones subject to different conditions, and permitted unconditionally in the Industrial 
zone. 

19. The critical issue for our purposes is whether Mr. Shear's operation on the Spencerparcel, which 
meets the materials processing .facility definition under the current code, also qualified as an 
interim recycling facility under the earlier code. And the resolution of this question seems to 
depend on whether the change in the definition example described above in Conclusion no. 17 
from "yard waste processing facilities'' to "source-separated, organic waste processing facilities" 
constituted an expansion or a limitation. 

DDES argues that it is a limitation because the term, "source-separated," implies an exclusion, 
whereas the prior yard waste processing example was unrestricted. 

20. Our view is that the DDES ar:gument is not correct. While "source-separated" is indeed a 
limiting qualifier, the scope of the definitional tenn overall has been greatly enlarged. Organic 
waste processing facilities is a vastly broader use category than yard waste processing facilities. 
The "source-separated" modifier was superfluous with respect to the yard waste example because 
yard waste itself intrinsically presupposes an adequate level of source-separation. As pointed out 
by the attorney for Appellant Shear, the zoning code definition of"source-separated organic 
material'' is directed toward removing chemically-treated and other toxic materials from the 
organic waste stream. In addition, the core definitional tenn, the "collection or treatment of 
recyclable materials," clearly applies to a process of assembling and refining landscaping and 
yard waste, which is exactly what Mr. Sbear does on the Spencer property. Since the source
separated qualifier js directed toward removing toxic materials, a concern which is not a factor in 
dealing with landscaping and yard waste, its application as an independent requirement is not 
warranted in this instance. Mr. Shear is not required at the materials source to separate the 
branches from the twigs, and the twigs from th(( leaves. 

In summary, the type of materials processing performed on the Spencer site by Mr. Shear meets 
the definition for an ·interim recycling facility. as such was implemented within the applicable use 
tables ofthe Title 21A zoning code in effect in 2004 immediately prior to the adoption of 
ordinance 15032. Mr. Shear's operations therefore qualified at that time as a legal NCU. 

2 I. Having detennined that the materials processing use' of the Spencer properly was legally 
established prior to Septetilber 2004, the main questions left to be resolved are whether the use 
has been expanded since 2004 in a manner that requires a conditional use permit (CUP) and 
whether and to what degree the operations on the Spencer site are subject to ongoing regulation 
under KCC Chapter 21A.22. In addressing these questions it is first important to note that the 
legal progression described above is not from a permitted use to one that is prohibited by code, 
but rather from a permitted use with few regulatory controls to a p(mnitted use subject to a 
detailed regulatory regime. As a category of use Appellant Shear's operation was permitted prior 
to September 2004 as an interim recycling facility and after September 2004 as a materials · 
processing facility. Thus the use has not become one that the c;ounty as a matter of policy is 
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seeking to terminate, but simply a use that is now subject to a more ambitious level of regulatory 
review·. 

22. The non-conformance provisions of KCC Chapter 21 A.32 do not forbid· the expansion of a NCU. 
Rather, KCC 21 A.32.065 requires that any expansion in key use parameters greater than I 0 
percent undergo CUP review. KCC 21 A.06.427 defines the term expansion to mean the "act or 
process of increasing the size, quantity or scope." 

23. While the purpose-based provisions of KCC 21 A.08.01 0 support a conclusion that Mr. Shear's 
processing use was legally established prior to September 2004, it is also clear that the full 
implemeritation of that use, including the materials grinding and trucking operations and their 
attendant impacts, was only completely manifested in 2005 and thereafter. Therefore, in terms of 
the 2004 activity NCU baseline, the processing use on the Spencer property has been greatly 
expanded since the adoption of ordinance 15032 and, accordingly, requires a CUP. 

24. This outcome is consistent with applicable case law, which is mostly framed in terms ofNCUs 
that are prohibited outright rather than more actively regulated. Keller v. Bellingham, 92 Wn2d 
726 ( 1979), distinguishes between an intensificatior and an enlargement, stating that the former 
occurs when the nature and character of the use is unchanged and substantially the same facilities 
are used. ·Meridian Minerals v. King County, 61 W nApp 195 ( 1991 ), further elaborates on this 
distinction, suggesting that the intensification of a NCU can become so extreme that a 
jurisdiction may be justified· in treating it as a different use activity: "When an increase in 
volume or intensity of use is of such magnitude as to effect a fundamental change in a non
confdrming use, courts may find a change to be proscribed by the ordinance." (6 I WnApp at 

· 209.) In other words, while the legal nature of the processing use on the Spericer parcel did not 
change·after 2005, its volume and intensity were greatly enlarged, and the provisions ofKCC 
21A.32.065 requiring such.a NCU expansion to obtain a CUP are consistent with applicable 
Washington case law. 

25. We also agree with DDES that the Washington Supreme Court decision in Rhod-A-Zalea v. 
Snohomish County, 136 Wn2d I (1998), stands fodhe proposition that the ongoing materials 
processing operations on the Spencer parcel are subject to the county's police power regulations 
enacted to promote the health; safety and welfare of the community. We further accept that KCC 
Chapter 2 I A.22 is precisely the type of police power regulation that the Rhod-A-Zalea case 
envisions. The interesting question here is not so much whether the county has police -power 
authority to regulate on an ongoing basis materials-processing operations; but rather how exactly 
this chapter relates to existing non-confonning activities: · 

26. KCC Chapter 21 A.22, ·as presently configured, is a somewhat infelicitous melding of mineral 
· extraction and materials processing regulations· into a single system. KCC Chapter 21A.22 

originally was enacted to provide for the siting and regulation of mineral extraction operations. 
In September 2004, at the time of adoption of ordinance 1 053'2, regulation of the newly-created 
category of materials processing operations was inserted into the existing mining review· 
procedures along with some· minimal amendments and adaptations. The cut-and-paste nature of 
this regulatory fusion has raised some problems of interpretation. 

27. At the heart ofthe debate is the effect cifKCC 21A.22.040. KCC 21A.22.030 requires both 
mineral extraction and materials processing operations to "commence only after issuance of a 
grading permit". Then KCC 21A.22.040 goes oi'l to provide that "to the maximum extent 
practicable, non-co11fonning mineral extraction operations shall be brought into confonnance 
with the operating conditions and performance standards of this chapter, during pennit renewal." 
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The Appellants argue that the failure of section 21 A.22.040 to mention noJH;onforming materials 
processing operations means that such operations are afforded a regulatory free pass under KCC 
21 A.22. In other words, according to the Appellants' interpretation, based on the subsection .040 
language KCC Chapter 21 A.22 only applies to materials processing operations that are being 
newly proposed and provides a complete exemption to existing non-confonning operations. 

28. Beyond the elementary fact that the Appellants' interpretation defies common sense, one can also 
find an adequate explanation for the apparently anomalous language in KCC 21 A.22.040 by 
looking at the parallel tenus within KCC Chapter 21 A.32 governing NCUs generally. The key 
provision here is KCC 21 A.32.020.A, which reads as follows: "With the exception of non
conforn1ing extractive operations identified in KCC 21 A.22, all non-conformances shall be 

· . subject to the provisions of this chapter." So, to make a long story short, the purpose ofKCC 
2lA.22.040 is not to give non-conforming materials processing operations a regulatory free-ride, 
but rather to assure that non-co.nforming mineral extraction operations are hot exempted from 
oversight. The message of KCC 21 A.22.040 is that while non-confonning mineral extraction 
operations still do not.need to get a CUP, relevant operating and performance standards will be 
applied through the standard grading permit renewal procedure. No mention is made of materials 
processing ope~ations in this context because they were never exempted from the provisions of 
KCC Chapter 21 A.32. ' 

Admittedly this is poor draftsmanship, but the intent seems clear enough. Non-conforming 
minerals processing operations are subject to the req.tJirements ofKCC Chapter 21 A.32 when 
they seek to expand, and to the ongoing operational review specified by KCC 2IA.22. As will be 
spelled out below, the application of KCC Chapter 21 .(\.2:2 to processing operations on the 
Spencer property needs to be subject to a the limitation that such procedures should not be used 
as a back-door pretext to force the legally established non-conforming activity out ofbusiness. 

C. Grading 

29. Our earlier discussion of wetland and flood hazard critical areas implicitly dealt with the 
· clearing, grading and filling citation within the notice and order to the extent that it was 
dependent upon the presence or absence of the critical areas in question. And, a tight reading of 
the notice and order allegation of"clearing, grading and/or filling with a critical area" might 
exclude consideration of gradi!1g issues except within the critical area context. However, our 
ongoing prt,>,-heariog effort to reshape the appeal issues so that all legitimate major questions 
were addressed in this marathon p1·oceeding was broad enough to include the issue of whether 
grading has occurred on the Spence•· site without specific reference to the critical areas question, 
i.e., whether grading.requiring a permit may have occurred on the property just on the grounds 
that the standard exemption levels were exceeded. Although the grading pennit exceptions menu 
has recently grown so complex that it now occupies a matrix table covering two-and-a-quarter 
pages (along with another page of explanatory notes), the traditional basic volumetric exception 
(now codified at note J of KCC 16.82.051.C) remains largeJy.unchanged. "Excavation less than 
five feet in vertical depth, or fill less than three feet in vertical depth that, cumulatively over 
time, does not involve more than I 00 cubic yards on a. single site" are deemed activities exempt 
from grading permit requirements. 

30. In addition to the pennit exceptions categories, the grading code definitions have also evolved 
over.time. At. the earliest point when Mr. Shear began his operations on the Spencer site, the 
term ~~fill" would have simply referred ~o a deposi~ of earth material. This definition would have 
arguably excluded piles of vegetative matter, at least prior to their decomposition. But the 
operative definition has now expanded .. Within the grading ordinance t~e term "fill.'' presently 
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refers to "a deposit of earth material or recycled or reprocessed waste material consisting 
primarily of organic or earthen materials, or any combination thereof, placed by mechanical 
means." 

So this definition is now broad enough to at least include the processed organic waste materials 
on the Spencer site. And since the Rhod-A.:Zalea case tells us that ongoing regulation of a 
materials processing operation pursuant to current grading permit standards is a legitimate 
exercise of the county's police power, there is no serious argument for applying the grading 
regulations except through the prism of the present code scheme. 

31. This shifts our analytical emphasis away from the nature of the materials to the character of their 
placement. In other words, does the term "deposit" include the creation and· removal of 
temporary storage piles? ln his December 4, 2009 post-hearing brief the attorney for Appellant 
Shear argues that the creation of temporary stockpiles is not equivalent to the deposit of fill 
under the grading ordinance. He suggests that Mr. Shear's employer, BRC: 

" ... merely mechanically manipulates a stockpile of raw material brought from 
elsewhere, grinds it to various sizes depending on the desired product and then 
stores the product until it is sold to third parties. The surface of the property is 
not altered .... The height of the stockpiles increases and decreases depending on 
the time of year and the demand for product. If BRC were to clear away the 
stockpiles, there would be no change in the topography of the property fmrri its 
original state. The property would revert to its condition as fannland. To say· 
that BRC's activities are grading, clearing or filling requires an extreme 
distotiion of the definitions both in the code and in the common understanding of 
those terms. Do all businesses which have stockpiles ofmaterials onsite require 
grading permits??' · 

32. We agree with Appellant Shear that the creation of temporary stockpiles and their removal does 
not involve the deposit of fill within the meaning of the grading ordinance. Further, beyond Mr. 
Lawler's alliterative rhetorical volley, there are numerous instances where the framework and 
context of the grading code itself support the inference that the legislative intent was not to 
regulate temporary stockpiles as an instance of grading. Beginning with the definitions 
themselves, KCC 16.82.020.N identifies "grade" as "the elevation of the ground surface." By 
implication, therefore, grading would result in changing the elevation of the ground surface, 
whiCh connotes an element bfpermanence. 

This implication is supported at numerous other places within the grading standards listed at 
KCC 16.82.1 00. These standards require the ground's surface to be prepared to receive fill by 
removing unsuitable material, an acti.on that only makes sense in the context of permanent 
placement. Further, recycled materials cannot be used as fill unless intermixed with earthen 
materials in sufficient quantity to enable satisfactory compaction. The compaction requirement 
itself suggests permanent placement~ as do additional requirements for soil moisture-holding 
capacity and topsoil layering. 

33. .finally, the reclamation standards contained within KCC 21A.22.08J, while they relate to 
restoring mineral extraction sites specifically, provide a usage of terms that is instructive. 

·Subsection C.7 reads as follows: 
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"Waste or soil piles shall be used for grading, backfilling or surfacing if 
permissible under this section, then covered with topsoil and planted in 
accordance with ... this section. Waste or soil piles not acceptable to be used for 
fill in accordance with this chapter or as topsoil in accordance with ... this 
section shall be removed from the site." 

What is important about this subsection is that waste and soil piles are being described as 
something other than fill, per se: such piles only becom~ fill after they are properly and 
permanently placed. 

24 

34. In short, the creation and removal of temporary storage piles of processed yard and landscaping 
: waste are not the deposit of fill within the regulatory ambit of the grading code. But this does 

not lead inexorably to the conclusion that no unauthorized grading has occurred anywhere on the 
Spencer property. If within exhibit 67 the 2002 aerial photograph is compared with those for 
2004 and 2005, one has no trouble in seeing that on the eastern one-third of the property adjacent 
to West Valley Highway about an acre ofvegetatio'n has been freshly cleared and graded. The 
I 00-cubic yard grading exemption threshold is exceeded by excavating an acre to an average 
depth of less than one inch,·so a reasonable inference derived from .the record is that the grading 
depicted in the 2004 and 2005 aerial photos on the eastern one~third of the Spencer site surpassed 
the I 00-cubic yard exemption limit and required the issuance of a grading permit. 

35. Thus, notwithstanding the exotic and temporary nature of the storage piles of organic materials 
generated by Mr. Shear's processing operation and the absence of demonstrable grading in 
critical areas, ordinary clearing and excavation occurred on the eastern third of the Spencer 
propelj:y in volumes sufficient to sustain a grading violation citation under the notice and order. 
Moreover, our earlier conclusion that the materials processing operation on the Spencer property 
is subject to ongoing regulation pursuant to KCC Chapter 21A.22 makes the nuances ofthe 
grading violation analysis somewhat beside the point. Chapter 21A.22 designates the grading 
permit as the chosen regulatory mechanism for m'tgoing site management and review, without 
requiring.any factual predicate as to specific instances of grading activity. 

D. Enfoa·cement 

36. Before moving into a discussion of remedies and future procedures, there is one loose end that 
needs to be secured. From the ()Utset one ofthe·pillars of the Appellants' legal strategy has 'been 
to claim that neither Mr. Spencer nor Mr. Shear are parties resppnsible for any code violations 
that may be found present on the Spencer property. Mr. Spencer's argument is simply that as the 
property owner he had no control over the behavior of his tenant, Mr. Shear. Mr. Shear, on the 
other. hand, initially adopted a somewhat more elaborate, hidi(Hhe-ball strategy of pretending that 
the business operator on the Spencer site was an entity called Mountain View Recycling, 
whereas in reality it was BRC, a corporation apparently controlled by Mr. Shear's long-time 
girlfriend and the mother of his children. 

37. Within the county's provisions relating to code enforcement, KCC 23.02.0 IO.K supplies a very 
broad and inclusive definition of"person responsible for code complia:nce." The term is defined 
as meaning "either the person who caused the violation, if that oal'l be determined, or the owner, 
lessor, tenant or other person entitled to control, use or occupy, or any combination of control, 
use or occupy, property where a code violation occurs, or both." While a rather inelegant 
specimen oflegal draftsmanship, the ('or both" at the end of the definition conveys an intent to 
hold all the listed entities responsible, not just one or another. Thus, whether Mr. Shear should 
be regarded as the tenant or merely the tenant's agent is not a decisive distinction. In either . 
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instance, as the individual in charge of the business operations on the site he was ''tlie person 
who caused the violation" as well as the "person entitled to control, use or occupy" the premises. 
And Mr. Spencer is the property owner as well as the lessor, both listed categories under the 
de fin it ion. 

A tenancy based oi1 an oral lease agreement with Mr. Shear or BRC works against Mr. Spencer's 
argument, not for it. In the absence of a written lease, Mr. Spencer is entitled to retake control of 
the property at any time based on 30 days' notice. In short, regardless of whether Mr. Shear is 
the tenant or simply B.RC's agent, both he and Mr. Spencer are persons responsible for code 
compliance within the meaning of KCC Title 23. 

38. Regarding the ultimate issues· under the notice and order, in brief summary DDES has failed to 
establish the existence of critical areas violations on the Spencer property or that the 
manipulation of temporary stockpiles qualifies as grading under the grading code. DOES did not 
demonstrate that Mr. Shear's processing operation was a prohibited use at the time of its 
establishment, but the record does document that the operation has been significantly expanded 
on the ground since the adoption of new regulations governing materials processing facilities. 
The record also demonstrates the existence of conventional grading violations on the eastern one
third ofthe site. What this all adds up to is a requirement for Messrs. Spencer and Shear to get a 
CUP for the enlargement of the NCU and to submit to ongoing regulation and review under KCC 
Chapter 21 A.22 pursuant to a grading permit process. 

39. Before describing the future regulatory process in more detail, it is perhaps useful to address the 
relationship generally between this appeal proceeding and such future regulatory activities. 
Based on its comprehensive application review process, DOES subscribes to what might be 

··characterized as the '\innumerable bites at the apple doctTine." In ODES's view if it brings a 
notice and order action against a property owner Citing l 0 instances of alleged violations, and 

· after an appeal hearing the property owner prevails on 9 of those ·I 0 items, ODES believes that 
its success on the one item still entitles it to submit the property owner to the full gamut of 
review requirements, including all those upon which the property owner prevailed on appeaL 
This is how ODES explained its position in its closing brief: 

"The Examiner should not award Appellants' illegal behavior by allowing them 
to avoid any part of the permit process. The Examiner should explicitly require 
Appellants to submit to regular permit procedures for any future proposed use of 
the subject parcel." 

40. In addition to tacit assumption of moral superiority, the DDES position is premised squarely on 
the Division II Appellate decision in Young v. Pierce County, 120 WnApp 175 (2004 ). Pierce 
County has assembled and adopted a wetland atlas, which presumptively designates properties as 
wetlands based on available data. If a property is designated within the atlas, or lies within 150 
feet of another designated property, the county requites the property owner to perform ·a wetland 
detennination before commencing any regulated development activity. In the reported casej the 
property owner engaged in clearing trees and other vegetation without first performing a wetland 
detennination on a property listed in the county's atlas as an unverified wetland. The county 
issued a cease and desist order requiring wetland review to ascertain the presence of wetlands 
and buffers in the area, and the property owner challenged .the legal sufficiency of the cease and 
desist order in Superior Coutt. The Court of Appeals ruled that Pierce County could require the 
property owner to submit an application and perform a wetland determination. based on its atlas 
designation without first proving that the data underlying the designatiO!) was reliable. or 
conclusive as to wetland status. 
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41. Our view is that the holding in Yo.ung does not determine the scope of remedies in the instant 
situation because the regulatory posture of Pierce County in the Young case was fundamentally 
different fi·om that of DOES within this appeal. Pierce County did not take the position 
categorically that there was a wetland on the Youngs' property. Its position; rather, was that the 
admittedly incomplete wetland atlas identified the Young property as an ar·ea of concern, and on 
that basis the county could require a wetland delineation to either confirm or disprove the atlas 
designation. 

42. DOES's position, on the other hand, as expressed in its notice and order, is that wetlands and 
flood hazard areas exist unequivocally on the Spencer propetty and that Mr. Shear's materials 
processing facility use must be terminated because it impinges on such critical areas. Thus, 
while Pierce County's position was that more wetland information was needed, and its cease and 
desist order was directed toward obtaining that infoni1ation, the ODES notice and order asserts 
unconditionally that wetland and flood hazard critical areas exist on the Spencer parcel and 
business operations must be shut down. DDES, having adopted a more ambitious and conclusive 
regulatory stance, must be prepared to accept the burdens of its failure as weJJ as the benefits of 
its success. Accordingly, the conditions attached to this appeal decision will place appropriate 
limitations on further review designed to preserve to the Appellants the successful elements of 
their appeal and will retain Hearing Examiner jurisdiction to the extent necessary to assur~ that 
these limitations are observed. 

DECISION: 

The appeals of Jeffrey Spencer and Ronald Shearare GRANTED, in part, and DENIED, in part. They 
are GRANTED with respect to citations within the notice and order alleging unlawful or unpermitted 
activities within critical areas and that the materials processing facility was not a legally permitted use at 
the time of its establishment. The appeals are DENIED with respect to assertions that the Appellants are 
not parties responsible for code compliance, that the expansion of materials processing operations on the 
site subsequent to September 2004 is exemptfrom the requirement to obtain a CUP, and clai!JlS that a 
materials processing operation is not subject to o11going regulation pursuant to KCC Chapter 21 A.22. 

ORDER: 

Condition no 1. 

No penalties shall be assessed against the Appellants or their property if the deadline imposed and 
requirements stated herein an~ met. Failure to meet such stated deadline shall entitle ODES to assess 
penalties as of such deadline date on the grounds that the permitting requirements of KCC Chapter 
2IA.22 have been violated, and to abate those materials processing facility operations establish~d on the 
Spencer site after September 28. 2004. 

No later than June 30, 2010. the Appellants shall submit the following materials to DDES: 

A. A complete CUP application for expansion on the site of a materials processing facility 
as a NCU. 

B. Pursuant to the requirements stated at KCC Chapter 21 A.22A , a complete grading 
permit application for expansion of a materials processing site and for the ongoing 
conduct of materiaJs.processing operations. 
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C A written lease between the site owner and the site tenant for use of the entire parcel as a 
materials processing facility, with tenant renewal options over at least a five-year period. 

Existing materials processing operations may continue on the site at current levels during the pendency 
of the permit review process. 

Condition no. 2 

The DOES permit applications review shall be conducted subject to the following limitations, which are 
deemed necessary to preserve to the Appellants the fruits of their appeal efforts: 

A. The scope of the CUP review shall be limited to consideration of a proposal to expand 
the materials processing facility use to include on site screening and grinding of organic 
raw materials, the impacts of increased levels ofdelivery and storage of raw materials on 
the site and the transport of finished product offsite, and the scope and management of 
onsite retail operations. The baseline legal NCU not subject to CUP review shall be 
defined by the uses in existence on the site on September 28, 2004. The Appellants shall 
not be required to demonstrate during CUP review that the proposed facilities are at a 
scale appropriate to process the organic waste generated in the agricultural zone. 

B. The conditional use and grading permit review procedures shall not be used to prohibit, 
directly or indirectly, continued operation of a viable matet·ials processing facility use at 
the site. 

C. DDES shall not require further studies or review of whether the Spencer property is 
within a flood hazard area or contains a jurisdictional wetland, except that: 

i. a code-mandated buffer may be required to protect the offsite open-water 
. wetland feature on the parcel adjacent to the north; and 

ii. requirements for the Joca.tion and configuration of storage piles may take into 
account potential floodwater patterns. 

D. Compatibility with adjacent uses shall be achieved through the buffer and screening 
requirements provided by KCC 21 A.22.070. 

E. DDES conditions shall confonn to any Health Department requirements imposed for 
mitigation and management of a solid waste handling facility on the site and to Puget 
Sound Clean Air Agency conditions for mitigating air quality impacts. 

Condition no. 3 

Hearing Examiner jurisdiction is hereby retained to consider requests to modifY the condi.tions of this 
order, to resolve questions and conflicts regarding ODES's adherence to the requirements of condition 
no. 2 above, and to review challenges to any DOES determination that a conditional use or grading 
permit application submitted pursuant to condition no. I above should be cancelled. ODES, or either of 
the Appellants, may request in writing Hearing Examiner review and detennination of the matters 
specified within this condition. A request to modify the conditions of this order will not be deemed a 
request for reconsideration resulting in extension of judicial appeal deadlines. 
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Condition no. 4 

A. Hearing Examiner jurisdiction hereunder shall terminate upon the laterofthe following 
two dates: 

The issuance by ODES of a CUP decision on an application to expand the materials 
processing facility on the Spencer prope1ty, or 30 days after the issuance of an initial 
grading permit decision for materials processing operations on the Spencer property. 
Challenges to a ODES CUP decision shall follow normal administrative appeal channels. 

B. Hearing Examiner jurisdiction will also be deemed terminated 30 days after the 
expiration of the dea91ine stated in condition no. I if the application materials specified 
therein have not been submitted, or 30 days after written notice to the Appellants of the · 
expiration or cancellation of any permit application specified in condition no. I, if such 
expiration or cancellation has not been challenged by a timely request under condition 
no. 3 ofthi·s order. · 

ORDERED this 28th day of January, 2010. 

1 

King County Hearing Examiner protem 

NOTICE OF RIGHT TO APPEAL 

Pursuant to Chapter 20.24, Ki.ng County·Code, the King County Council has directed that the Examiner 
make the final decision on behalf of the county regarding code enforcement appeals. The Examiner's 
decision shall be final and conclusive unless proceedings for review of the decision are properly 
commenced in superior court within 21 days of issuance ofthe Examiner's decision. (The Land Use 
Petition Act defines the date on which a land use decision is issued by the Hearing Examiner as three 
days after a written decision is mailed.) 

MINUTES OF THE JUNE 23-26,29-30, AND JULY 1-2,2009, PUBLIC HEAR1NGS ON 
DEPARTMENT OF DEVELOPMENT AND ENVIRONMENTAL SERVICES FILE NO. E05G0099 
AND SEATTLE-KING COUNTY PUBLIC HEALTH DEPARTMENT FILENO. CO 0057548 

. Stafford L. Smith was the Hearing Examiner in this matter. Pa~ticipating in the hearing were.Cristy 
Craig representing the Department of Development and Environmental Service; Roman Weiyczko 
representing the Seattle~ King County Public Health Department; Robert West representing Appellant 
Jeffrey Spencer; James Klauser representing Appellant Ron Shear; Bob Rowley representing Buckley 
Recycle Center; Bill Turner; Yee Hang; Andrew Levesque; James Hartley; Robert Manns; AI Tijerina; 
Randy Sandin; Ronald Shear; Mara Heiman; Jon Sloan; Doug Dobkins; Jeffrey Spencer and Anthony Jay 
Bred berg. 

1 • 
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The following Exhibits were offered and entered into the record: 

Exhibit No. 1 

Exhibit No.2 

Exhibit No.3 

Exhibit No.4 

Exhibit No. 5 

Exhibit No. 6 

Exhibit No. 7 

Exhibit No. 8 

Exhibit No. 9 

Exhibit No. lO 

Exhibit No. 11 

Exhibit No. 12 

Exhibit No. l3 

Exhibit No. 14 

Exhibit No. 15 

ExhibitNo. 16 

Exhibit No: 17 
Exhibit No. 18 
Exhibit No. 19 
Exhibit No. 20 
Exhibit No .. 21 
Exhibit No. 22 
Exhibit No. 23 
Exhibit No. 24 

Exhibit No. 25 

Exhibit No. 26 

Exhibit No. 27 

Department of Development and Environmental Services (ODES) Stop Work 
order posted at 28225 West Valley HighwayS on May 13, 2005 by ODES Site 
Development Specialist Robert Manns 
Two photographs of subject property taken by AI Tijerina during site visit in 
December 2005 (oversize) 
Two photographs of subject property taken by AI Tijerina during site visit of 
May 26,2006 
Two photographs of subject property taken by AI Tijerina during site visit of 
May 26,2006 
Two photographs of subject property taken by AI Tijerina during site visit of 

· May 26, 2006 
Two photographs of subject property taken by AI Tijerina during site visit of 
May 26,2006 
Copy oftheDDES Notice & Order for case no. E05G0099 issued on 
OCtober 9, 2006 · 
Photograph of subject propetty taken by AI Tijerina during site visit of 
November 17, 2006 
Photograph of subject property taken by AI Tijerina during site visit of 
Decerilber I, 2006 
Photograph of subject property taken by AI Tijerina during site visit of 
December l, 2006 with portions of description below photograph redacted 
Photograph of subject property taken ·by AI Tijerina during site visit of 
December 1, 2006 
Photograph of subject property taken by AI Tijerina during site visit of 
December 1, 2006 
Photograph of subject property taken by AJ Tijerina during site visit of 
December 1, 2006 with portions of description below photograph redacted 
Photograph of subject property taken by AI Tijerina during site visit of 
December 1, 2006 with portions of description below photograph redacted 
Photograph of subject property taken by AI Tijerina during site visit of 
December 1, 2006 
Photograph of subject property taken by AI Tijerina during site visit of 
December I, 2006 
Photograph of subject property (oversize) 
Photograph of subject property (oversize) 
Photograph of subject property (oversize) 
Photograph of Hang and Spencer propetties (oversize) 
Photograph of Hang and Spencet· propetties (oversize) 
Photograph of Hang and Spencer properties (oversize) 
Photograph of Hang and Spencer properties (oversize) 
Collage of photographs of subject property taken on July 18, 2007 during DOES 
site inspection 
Collage of photographs on subject property taken on July 18, 2007 during DDES 
site inspection 
Collage of photographs on subject property taken on July 18, 2007 during DOES 
site inspection 
Collage of photographs of subject property taken on July 18, 2007 during DOES 
site inspection · 
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Exhibit No. 28 

Exhibit No. 29 

Exhibit No. 30 
Exhibit No. 31 
Exhibit No. 32 

Exhibit No. 33 

Exhibit No. 34 

Exhibit No. 35 

Exhibit No. 36 

Exhibit No. 37 

Exhibit No. 38 

Exhibit No. 39 
Exhibit No. 40 

·Exhibit No. 41 
Exhibit No. 42 

Exhibit No. 43 

Exhibit No. 44 

Exhibit No. 44a 

Exhibit No. 45 

Exhibit No. 46 

Exhibit No. 47 

Exhibit No. 48 

Exhibit No. 49 

Exhibit No. 50 

Collage of photographs of subject property taken on July 18, 2.007 during ODES· 
site inspection 
Collage of photographs of subject propetty taken on July 18, 2007 during ODES 
site inspection 
Collage of photographs of Hang and Spencer properties (oversize) 
Collage of photographs of Hang property (oversize) 
Photograph of l-Iang and Spencer propetiies taken during DOES site inspection of 
March 20, 2008 
Photograph of Hang and Spe11cer properties property laken during DOES site 
inspection of 
March 20, 2008 . 
Photograph of Hang and Spencer properties taken during ODES site inspection of 
March 20,2008 
Photograph of Hang and Spencer properties taken quring ODES site inspection of 
March 20, 2008 
GIS map of subject area depicting Pre-CAO Hydrologic Sensitive Areas; FEMA; 
Wildlife Networks with parcel 3522049051 outlined 
Yee Hang's hand drawn sketch of Hang and Spencer properties depicting current 
c.onditions 
Yee Hang's band drawn sketch of Hang and Spencer properties as of November 
1997 
noi admitted 
April 3, 2008 revis·ed memorandum to Cristy Craig and AI Tijerina from Jon Sloan 
reporting on site inspection (Hang parcel) of March 20, 2008 
Photocopy of pages from Munsell Soil Color Chart 
Printout ofN.atural Resources Conservation Service Hydric Rating by Map Unit
King County Area, Washington (E05G0099), dated June 5, 2008 
Data Form I (Revised) (datasheets) filled out during Bredberg & Associates site 
inspection of May 2, 2008 not admitted 
Black and white copy of m'ap prepared in 2008 by Northwest Hydraulics 
Consultants submitted in support of King County's response to FEMA's 
preliminary Oigitai-Floodway Insurance Rate Map (O"FIRM), annotated by 
Andrew Levesque to delineate location of subject property (oversize) 
Colo!' copy of £D.ap prepared in 2008 by) Northwest Hydraulics Consultants 
submitted in support of King County's response to FEMA's preliminary D-FIRM,. 
annotated by Andrew Levesque to delineate Jo~atiori of subject property (oversize) 
annotated 
Collage of photographs of subject property taken by Robert Manns during site visit 
on May 13,2005 (oversize) 
Collage of photographs of subject property taken by Robert Manns during site visit 
on May 13, 2005 (oversize) 
Flood lnsurance Rate Map (FIRM) for King County, Washington (Unincorporated . 
Areas) effective September 29, 1978, annotated by Andrew Levesque t() delineate -
location of subject property (oversize) 
FIRM for King County, Washington (Unincorporated Areas) revised May 16, 
1995, annotated by Andrew Levesque to delineate location of subject property 
(oversize) 
FIRM for King County, Washington (Unincorporated Areas) effective September 
29, 1989, annotated by Andrew Levesque to delineate location of subject property, 
annotated by Mara Heiman (oversize) 
ODES Report to trye Hearing Examiner (staff report) datt)d December 20, 2006 
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Exhibit No. 5 I 

Exhibit No. 52 

Exhibit No. 53 

Exhibit No. 54a-b 

Exhibit No. 55 

Exhibit No. 56 
Exhibit No. 57 

Exhibit No. 58 
Exhibit No. 59 
Exhibit No. 60 
Exhibit No. 61a 

Exhibit No. 61 b 

Exhibit No. 6 I c 
Exhibit No. 62 

Exhibit No. 63 . 

Exhibit No. 64 

Exhibit No. 65a-r · 
Exhibit No. 66 
Exhibit No. 67a 

Exhibit No. 67b 

Exhibit No. 67c · 

Exhibit No. 67d 

Exhibit No. 67e 

Exhibit No. 67f 
Exhibit No. 68 

Exhibit No. 69 

Transcript of deposition of Andrew Levesque taken March 13, 2008 with exhibits 
D~J attached 
Copy of email sent February 28, 2007 from Barbara Heavey to Peter Donahue, 
James Klauser, M. Ne.lson, Bretit Carson, Ginger Ohnnundt, Marka Steadman at~d 
Trishah Bull in relation Serrano appeal (DDES file no. LOSPOO 1 0) regarding Trib. 
053 Existing Conditions Proposed Developments North Area map dated 
October 13, 2005 
Envelope used to post Trib. 053 Existing Conditions Proposed Developments 
North Area map dated October 13, 2005 from Barbara Heavey to James Klauser 

· .High-quality, large-scale version ofTrib. 053 Existing Conditions Proposed 
Developments North Area map dated October 13,2005, annotated by Mara 
Heiman, AJ Bredberg and Jeff Spencer (oversize) 
July 19~ 2007 memorandum to Cristy Craig and AI Tijerina from Jon Sloan 
regarding site inspection of July 18, 2007 
Declaration ofYee Hang in Support of Petition to Intervene, dated June 19, 2007 
Puget Sound Clean Air Agency Fonnal Statement filled out by Yee Hang, dated 
May 24,2007 
Hand written notes of Yee Hang not admitted 
Ordinance 12196 
Excerpts from ordinance I 0870 
Gra~ing/Ciearing Penn it no. L06CGO 12 Serac, LLC with maps (annotated by 
Mara Heiman)attached 
Printo.ut ofDDES online permit searc'h for parcel 3522049013 as executed on 
May 26, 2009 · · 
Printout of DDES online detail for permit L09GI151 as accessed on May 26, 2009 
Ap.pellant Shear's Answers and Responses to King County's First Interrogatories 
and Requests for Production to Appellant Ron Shear, dated. August 13, 2007 not 
admitted 
Magnification of exhibit 44 to show detail in area surrounding subject property 
.(oversize) 
Email and attachments sent.June 11, 2009 from Mara Heiman to Bob West, Jim 
Klauser, R<?bert.Crowley, ajb@wa.net and Jeffrey Sp~ncer with subject line 
reading ''Jeff Jones/Serac Wetland Bank Grading Permit'' 

. Photographs of Spencer property taken on June 20j_ 2009 
Photograph of Schuler property taken by Mara Heiman in Spring 2009 
Printout of 1936 aerial photograph of area surrounding subject property 

. downloaded from King County iMAP as accessed on September 8, 2008 
Printout of 1998 aerial photograph of area SUfi"Ounding· subject property 
downloaded from King County iMAP as accessed on September 8, 2008 
Printout of 2000 aerial photograph of area surrounding subject property 
downloaded from King County iMAP as accessed on Septeinber 8, 2008 
Printout of 2002 aerial photograph of area surrounding subject property 
downloaded from King County iMAP as accessed on September 8, 2008 
Printoutof2005 aerial photograph of area surrounding subject property 
downloaded from King County iMAP.as accessed.on September 8, 2008 
2004 aerial photograph of area surrounding subject property 
King County Depattment ofNatural Resources, Water and Land Resource 
Division Drainage Investigation Report: Field Investigation dated 
November 25,2008 for file name/no. Heiman/2008-0671 . 
Mill Creek (Auburn) Hydraulic Modeling report prepared in December 1993 by 
Northwest Hydraulic Consultants Inc. 
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Exhibit No. 70 

Exhibit No. 71 

Exhibit No. 72 

Exhibit No. 73 

Exhibit No. 74 
Exhibit No. 75 

Exhibit No. 76 

Exhibit No. 77 

Exhibit No. 78 
Exhibit No. 79 
Exhipit No. 80 
Exhibit No. 81 

Exhibit No. 82 

Exhibit No. 83 

Exhibit No. 84 

Exhibit No. 85 

Exhibit No. 86 

Exhibit No. 87 

Exhibit No. 88 

Exhibit No. 89 

Exhibit No. 90 

Exhibit No. 91 
Exhibit No. 92 

Exhibit No. 93 

Map of area surrounding subject property depicting FEMA I 00-Year Floodplain, 
NHC 2-Year Floodplain, NHC lO-Year Floodplain and NHC 100-Year Floodplain 
Critical Areas and Wetland Identification and Delineation Report for NorthCreek 
Corporate Campus, Auburn, Washington 98001-2438, prepared by SNR 
Company, dated November 7, 2008 
Mullen Slough Capital Improvement Project Study and Action Plan Preliminary 
Review Draft prepared in Apri12001 by King County Wastewater Treatment 
Oivision~ Surface Water Engineering and Environmental Services, Northwest 
Hydraulics, Inc. and Adolfson Associates 
Attachment A of ordinance 15028 of King County Comprehensive Plan as adopted 
September 27,2004 and effective October I J, 2004 
Section Vf: Resource Lands ofChapter Three of2008 Comprehensive Plan 
Appendix H: Farmlands and Agriculture in King County of 1994 Comprehensive 
Plan 
2006 King County Flood Hazard Management Plan: King County River and 
Floodplain Management Program, Final Plan, January 2007 
DDES Public Rule Chapter 21 A-24 Sensitive Areas: Flood Hazard Areas effective 
date November 6, 2002-
exhibit number assigned to previously entered exhibit 36 
Copies of Jon Sloan's field notes for site inspection of July 18, 2007 
Washington State Wetlands Identification and Delineation Manual, March 1997 
Wetland Delineation Report Criteria as downloaded from DDES public website on 
November 28, 2007 . 
ODES Report to the Hearing Examiner: Supplemental Staff Report, dated 
June 23, 2009 
Letter from James Klauser to AI Tijerina regarding code enforcement case no. 
E040l 144,.datedNovember 17,2005 
String ofemails, sent between February 2 through May 30,2006 from James 
Klauser to AI Tijerina, Paul Prochaska and Ron Shear regarding code enforcement 
case no. E040 1144 

·Email sent December II, 2006 from James Klauser to Marka Steadman, Hearing 
Examiner, AI Tijerina; Paul Prochaska, Ron Shear, Bob W~st, Lamar Reed and 
Bob Rowley regarding. code enforcement case no. E05G0099 
String of emails, dated between January 24 through 30, 2007, between Gary 
Criscione, AI Tijerina, Charles Wu, Roman Welyczko, Teri Barlcay, Gordon 
Clemans, Claude Williams and Rick Pagers regarding subject property 
String of emails, dated between January 24 through 30, 2007, between Gary 
Criscione, AI Tijerina, Charles Wu, Roman Welyczko, Teri Barlcay, Gordon 
Clemans, Claude Williams and Rick Pogers regarding subject property 
Email sent April 7, 2005 from Patricia Malone to charlottemj@nventure.com and 
William Tumer regarding online citizen complaint 
Declaration of Jon Sloan in Supp01t of King County's Motion for Summary 
Judgment dated April 8, 2008 
Declaration of AJ Bredberg, MS, PWS, CPSS, CPSC in Support of Appellants' 
Summary Judgment Response dated July I I, 2008 
iMAP downloaded on November 14, 2Q08 
US Anny Corps of Engineers Interim Regional Supplement to the Corps of 
Engineers Wetland Delineation Manual: Westem Mountains, Valleys, and· Coast 
Region, April 2008 · 
Map of Mill Creek General Land Office survey 1869 over USGS 2000 not 
admitted 
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MINUTES OF THE NOVEMBER 12, 2009, PUBLIC HEARINGS ON DEPARTMENT OF 
DEVELOPMENT AND ENVIRONMENTAL SERVICES FILE NO. E05G0099. 

Stafford L. Smith was the Hearing Examiner in this matter. Participating in the hearing were Cristy 
Craig representing the Department of Development and Environmental Service; Robert West 
representing Appellant Jeffrey Spencer; Brian Lawler representing Appellant Ron Shear; Steven. 
Neugebauer; Donald Gauthier and Andrew Levesque. 

Exhibit No. 94 
Exhibit No. 95 
Exhibit No. 96 

Exhibit No. 97 
Exhibit No. 98 

SLS:mls 
E05G0099 RPT 

Declaration of Richard C. Herriman 
Declaration of Dr. Steven Holzhey 
USDA Farm Service Agency Fact Sheet for Biomass Crop Assistance Program, 
downloaded and printed on November I 1, 2009 from the USDA website 
Curriculum Vitae of Steven F. Neugebauer 
Summary of Findings and Conclusions-Mullen Slough Drainage Basin Parcel no. 
35?2049051, Steven F. Neugebauer · 
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21A.04.170 
21A.04.180 
21A.04.190 

Map designation - Potential zone. 
Map designation - Interim zoning. 
Zoning maps and boundaries. 

21A.04.010 Zones and map designations established. In order to accomplish the purposes of 
this title the following zoning designations and zoning map symbols are established: 

ZONING DESIGNATIONS MAP SYMBOL 
Agricultural A (1 0 -or 35 acre minimum lot size) 
Forest F 
Mineral M 
Rural Area RA (2.5-acre, 5-acre, 1 0-acre or 20-acre 

minimum lot size) 
Urban Reserve UR 
Urban Residential R (base density In dwellings per acre) 
Neighborhood Business NB 
Community Business CB 
Regional Business RB 
Office 0 
Industrial I 
Regional Use Case file number following zone's map symbol 
Property-specific development -P(suffix to zone's map symbol) 
standards 
Special District Overlay -SO(suffix to zone's map symbol) 

Potential Zone ------------------------------
I I 
I I 
.............................................................. 

(dashed box surrounding zone's map symbol) 

Interim Zone *(asterisk adjacent to zone's m~ ~mbo!l 
(Ord. 12929 § 1, 1997: Ord.12596 § 1, 1997: Ord. 11621 § 9, 1994: Ord.10870 § 22, 1993). 

21A.04.020 Zone and map designation purpose. The purpose statements for each zone and 
map designation set forth in the following sections shall be used to guide the application of the zones and 
designations to all lands in unincorporated King County. The purpose statements also shall guide 
interpretation and application of land use regulations within the zones and designations, and any changes 
to the range of permitted uses· within each zone through amendments to this title. (Ord. 10870 § 23, 
1993). 

21A.04.030 Agricultural zone. 
A The purpose of the agricultural zone (A) is to preserve and protect irreplaceable and limited 

supplies of farmland well suited to agricultural uses by their location, geological formation and chemical 
and organic composition and to encourage environmentally ·sound agricultural production. These 
purposes are accomplished by: 

1. Establishing residential density limits to retain lots sized for efficient farming; 
2. Allowing for uses related to agricultural production and limiting nonagricultural uses to those 

compatible with farming, or requiring close proximity for the support of agriculture; and 
3. Allowing for residential development primarily to house farm owners, on-site agricultural 

employees and their respective families. 
B. Use of this zone is appropriate for lands within agricultural production districts designated by 

the Comprehensive Plan and for other farmlands deemed appropriate for long-term protection. (Ord. 
1 0870 § 24, 199 3). 

21A.04.040 Forest zone. 
A. The purpose of the forest zone (F) is to preserve the forest land base; to conserve and protect 

the long-term productivity of forest lands; and to restrict uses unrelated to or incompatible with forestry. 
These purposes are accomplished by: 

1. Applying the F zone to large contiguous areas where a combination of site, soil and climatic 
characteristics make it possible to sustain timber growth and harvests over time; 



21A.08.030 
21A.08.040 
21A.08.050 
21A.08.060 
21A.08.070 
21A.08.080 
21A.08.090 
21A.08.100 
21A.08.110 
21A.08.900 

Residential land uses. 
Recreational/cultural land uses. 
General services land uses. 
Government/business service land uses. 
Retail land uses. 
Manufacturing land uses. 
Resource land uses. 
Regional land uses. 
Shoreline jurisdiction - permitted uses - exceptions. 
Applicability- Ordinance 13694. 

21A.08.010 Establishment of uses. The use of a property is defined by the activity for which the 
building or lot is intended, designed, arranged, occupied, or maintained. The use is considered 
permanently established when that use will or has been in continuous operation for a period exceeding 
sixty days. A use which will operate for less than sixty days is considered a temporary use, and subject to 
the requirements of K.C.C. 21A.32 of this title. All applicable requirements of this code, or other 
applicable state or federal requirements, shall govern a use located in unincorporated King County. (Ord. 
1 0870 § 328' 1993). 

21A.08.020 Interpretation of land use tables. 
A. The land use tables in this chapter determine whether a specific use is allowed in a zone 

district. 'The zone district is located on the vertical column and the specific use is located on the horizontal 
row of these tables. 

B. If no symbol appears in the box at the intersection of the column and the row, the use is not 
allowed in that district, except for certain temporary uses. 

C. If the letter "P" appears in the box at the intersection of the column and the row, the use is 
allowed in that district subject to the review procedures specified in K.C.C. 21A.42 and the general 
requirements of the code. · 

D. If the letter "C" appears in the box at the intersection of the column and the row, the use is 
allowed subject to the conditional use review procedures specified in K.C.C. 21A.42 and the general 
requirements of the code. 

E. If the letter "S" appears in the box at the intersection of the column and the row, the regional 
use is permitted subject to the special use permit review procedures specified in K.C.C, 21A.42 and the 
general requirements of the code. 

F. If a number appears in the box at the intersection of the column and the row, the use may be 
allowed subject to the appropriate review process indicated above, the general requirements of the code 
and the specific conditions indicated in the development condition with the corresponding number 
immediately following the land use table. 

G. If more than one letter-number combination appears in the box at the intersection of the 
column and the row, the use is allowed in that zone subject to different sets of limitation or conditions 
depending on the review process indicated by the letter, the general requirements of the code and the 
specific conditions indicated in the development condition with tlie corresponding number immediately 
following the table. 

H. All applicable requirements shall govern a use whether or not they are cross-referenced in a 
section. (Ord. 10870 § 329, 1993). 

21A.08.030 Residential land uses. 
A Residential land uses 
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E. Preventing cumulative adverse environmental impacts on water availability, water quality, ground 
water, wetlands and aquatic areas; 

F. Measuring the quantity and quality of wetland and aquatic area resources and preventing overall 
net loss of wetland and aquatic area functions; 

G. Protecting the public trust as to navigable waters, aquatic resources, and fish and wildlife and 
their habitat; 

H. Meeting the requirements of the National Flood Insurance Program and maintaining King County 
as an eligible community for federal flood insurance benefits; · 

I. Alerting members of the public including, but not limited to, appraisers, owners, potential buyers or 
lessees to the development limitations of critical areas; and 

J. Providing county officials with sufficient information to protect critical areas. (Ord. 15051 § 131, 
2004: Ord. 11621 § 69, 1994: 10870 § 448, 1993). 

21A.24.020 Applicability. 
A. This chapter applies to all land uses in King County, and all persons within the county shall 

comply with this chapter. 
B. King County shall not approve any permit or otherwise issue any authorization to alter the 

condition of any land, water or vegetation or to construct or alter any structure or improvement without first 
ensuring compliance with this chapter. 

C. Approval of a development proposal in accordance with this chapter does not discharge the 
obligation of the applicant to comply with this chapter. 

D. When any other chapter of the King County Code conflicts with this chapter or when the 
provisions of this chapter are in conflict, the provision that provides more protection to environmentally critical 
areas apply unless specifically provided otherwise in this chapter or unless the provision conflicts with federal 
or state laws or regulations. 

E. This chapter applies to all forest practices over which the county has jurisdiction under chapter 
76.09 RCW and Title 222 WAC .. (Ord. 15051 § 132, 2004: Ord. 10870 § 449, 1993). 

21A.24.030 Appeals. An applicant may appeal a decision to approve, condition or deny a 
development proposal based on K.C.C. chapter 21A.24 according to and as part of the appeal procedure for 
the permit or approval involved as provided in K.C.C. 20.20.020. (Ord. 15051 § 133, 2004: Ord. 10870 § 
450, 1993). 

21A.24.040 Rules. Applicable departments within King County are authorized to adopt, in 
accordance with K.C.C. chapter 2.98, such public rules and regulations as are necessary and appropriate to 
implement K.C.C. chapter 21A.24 and to prepare and require the use of such forms as are necessary to its 
administration. (Ord. 15051 § 134, 2004: Ord. 10870 § 451, 1993). 

21A.24.045 Allowed alterations. 
A. Within the following seven critical areas and their buffers all alterations are allowed if the 

alteration complies with the development standards, impact avoidance and mitigation requirements and other 
applicable requirements established in this chapter: · 

1. Critical aquifer recharge area, 
2. Coal mine hazard area; 
3. Erosion hazard area; 
4. Flood hazard area except in the severe channel migration hazard area; 
5. Landslide hazard area under forty percent slope; 
6. Seismic hazard area; and 
7. Volcanic hazard areas. 

B. Within the following seven critical areas and their buffers, unless allowed as an alteration 
exception under K.C.C. 21A.24.070, only the alterations on the table in subsection C. of this section are 
allowed if the alteration complies with conditions in subsection D. of this section and the development 
standards, impact avoidance and mitigation requirements and other applicable requirements established in 
this chapter: · 

1. Severe channel migration hazard area; 
2. Landslide hazard area over forty percent slope; 
3. Steep slope hazard area; 
4. Wetland; 
5. Aquatic area; 
6. Wildlife habitat conservation area; and 
7. Wildlife habitat network. 



1. All grading, filling, stockpile removal, and reclamation activities undertaken in accordance with a 
coal mine hazard assessment report with the intent of eliminating or mitigating threats to human health, 
public safety, environmental restoration or protection of property if: 

a. signed and stamped plans have been prepared by a professional engineer; 
b. as-built drawings are prepared following reclamation activities; and 
c. the plans and as-built drawings are submitted to the department for inclusion with the coal mine 

hazard assessment report prepared for the property; 
2. Private road construction when significant risk of personal injury is eliminated or minimized; 
3. Buildings with less than four thousand square feet of floor area that contain no living quarters 

and that are not used as places of employment or public assembly when significant risk of personal injury is 
eliminated or minimized; and 

4. Additional land use activities if consistent with recommendations contained within any mitigation 
plan required by a critical area report. (Ord. 15051 § 159, 2004: Ord. 13319 § 7, 1998: Ord. 11896 § 1, 
1995: Ord. 10870 § 468, 1993). 

21A.24.220 Erosion hazard areas -development standards and alterations. The following 
development standards apply to development proposals and alterations on sites containing erosion hazard 
areas: 

A. Clearing in an erosion hazard area is allowed only from April 1 to October 1, except that: 
1. Clearing of up to fifteen-thousand square feet within the erosion hazard area may occur at any 

time on a lot; 
2. Clearing of noxious weeds may occur at any time; and 
3. Forest practices regulated by the department are allowed at any time in accordance with a 

clearing and grading permit if the harvest is in conformance with chapter 76.09 RCW and Title 222 WAC; 
B. All subdivisions, short subdivisions, binding site plans or urban planned developments on sites 

with erosion hazard areas shall retain existing vegetation in all erosion hazard areas until building permits are 
approved for development on individual lots. The department may approve clearing of vegetation on lots if: 

1. The clearing is a necessary part of a large scale grading plan; and 
2. It is not feasible to perform the grading on an individual lot basis; and 

C. If the department determines that erosion from a development site poses a significant risk of 
damage to downstream wetlands or aquatic areas, based either on the size of the project, the proximity to the 
receiving water or the sensitivity of the receiving water, the applicant shall provide regular monitoring of 
surface water discharge from the site. If the project does not meet water quality standards established by law 
or public rules, the county may suspend further development work on the site until such standards are met. 
(Ord. 15051 § 160, 2004: Ord. 10870 § 469, 1993). 

21A.24.230 Flood hazard areas- components. 
A. A flood hazard area consists of the following components: 

1. Floodplain; 
2. Zero-rise flood fringe; 
3. Zero-rise floodway; 
4. FEMA floodway; and 
5. Channel migration zones. 

B. The department shall delineate a flood hazard area after reviewing base flood elevations and 
flood hazard data for a flood having a one percent chance of being equaled or exceeded in any given year, 
often referred to as the "one-hundred-year flood." The department shall determine the base flood for existing 
conditions. If a basin plan or hydrologic study including projected flows under future developed conditions 
has been completed and approved by King County, the department shall use these future flow projections. 
Many flood hazard areas are mapped by FEMA in a scientific and engineering report entitled "The Flood 
Insurance Study for King County and Incorporated Areas." When there are multiple sources of flood hazard 
data for flood plain boundaries, regulatory floodway boundaries, base flood elevations, or flood cross 
sections, the department may determine which data most accurately classifies and delineates the flood 
hazard area. The department may utilize the following sources of flood hazard data for floodplain 
boundaries, regulatory floodway boundaries, base flood elevations or cross sections when determining a 
flood hazard area: 

1. Flood Insurance Rate Maps; 
2. Flood Insurance Studies; 
3. Preliminary Flood Insurance Rate Maps; 
4. Preliminary Flood Insurance Studies; 
5. Draft flood boundary work· maps and associated technical reports; 
6. Critical area reports prepared in accordance with FEMA standards contained in 44 C.F.R. Part 

65 and consistent with the King County Surface Water Design Manual provisions for floodplain analysis; 
7. Letter of map amendments; 



8. Letter of map revisions; 
9. Channel migration zone maps and studies; 
10. Historical flood hazard information; 
11. Wind and wave data provided by the United States Army Corps of Engineers; and 
12. Any other available data that accurately classifies and delineates the flood hazard area or base 

flood elevation. 
C. A number of channel migration zones are mapped by the county for portions of river systems. 

These channel migration zones and the criteria and process used to designate and classify channel 
migration zones are specified by public rule adopted by the department. An applicant for a development 
proposal may submit a critical area report to the department to determine channel migration zone boundaries 
or classify channel migration hazard areas on a specific property if there is an apparent discrepancy between 
the site-specific conditions or data and the adopted channel migration zone maps. (Ord. 16686 § 2, 2009: 
Ord.15051 § 161,2004: Ord.1Q870 § 470, 1993). 

21A.24.240 Zero-rise flood fringe - development standards and alterations. The following 
development standards apply to development proposals and alterations on sites within the zero-rise flood 
fringe: 

A. Development proposals and alterations shall not reduce the effective base flood storage volume 
of the floodplain. A development proposal shall provide compensatory storage if grading or other activity 
displaces any effective flood storage volume. Compensatory storage is not required for grading or fill placed 
within the foundation of an existing residential structure to bring the interior foundation grade to the same 
level as the lowest adjacent exterior grade. Compensatory storage shall: 

1. Provide equivalent volume at equivalent elevations to that being displaced. For this purpose, 
equivalent elevations means having similar relationship to ordinary high water and to the best available ten
year, fifty-year and one-hundred-year water surface profiles; 

2. Hydraulically connect to the source of flooding; 
3. Provide compensatory storage in the same construction season as when the displacement of 

flood storage volume occurs and before the flood season begins on September 30 for that year; and 
4. Occur on the site. The director may approve equivalent compensatory storage off the site if 

legal arrangements, acceptable to the department, are made to assure that the effective compensatory 
storage volume will be preserved over time. The director may approve of off site compensatory storage 
through a compensatory storage bank managed by the department of natural resources and parks; 

B. A structural engineer shall design and certify all elevated buildings and submit the design to the 
department; · 

C. A civil engineer shall prepare a base flood depth and base flood velocity analysis and submit the 
analysis to the department. A base flood depth and base flood velocity analysis is not required for agricultural 
structures that will not be used for human habitation. The director may waive the requirement for a base 
flood depth and base flood velocity analysis for agricultural structures that are not used for human habitation. 
Development proposals and alterations are not allowed if the base flood depth exceeds three feet and the 
base flood velocity exceeds three feet per second, except that the director may approve development 
proposals and alterations in areas where the base flood depth exceeds three feet and the base flood velocity 
exceeds three feet per second for the following projects; 

1. Agricultural accessory structures; · 
2. Roads and bridges; · 
3. Utilities; 
4. Surface water flow control or surface water conveyance systems; 
5. Public park structures; and 
6. Flood hazard mitigation projects, such as, but not limited to construction, repair or replacement 

of flood protection facilities or for building elevations or relocations; 
D. Subdivisions, short subdivisions, urban planned developments and binding site plans shall meet 

the following requirements: 
1. New building lots shall include five thousand square feet or more of buildable land outside the 

zero-rise floodway; 
2. All utilities and facilities such as sewer, gas, electrical and water systems are consistent with 

subsections E., F. and I. of this section; · 
3. A civil engineer shall prepare detailed base flood elevations in accordance with FEMA guidelines 

for all new lots; . 
4. A development proposal shall provide adequate drainage in accordance with the King County 

Surface Water Design Manual to reduce exposure to flood damage; and 
5. The face of the recorded subdivision, short subdivision, urban planned development or binding 

site plan shall include the following for all lots: 
a. building setback areas restricting structures to designated buildable areas: 


