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I INTRODUCTION

Catherine Jane Becker, Carol-Lynne Janice Becker and Elizabeth
Diane Becker, Decedent’s adult children (“Aduit Children”), respectfully
request that the Court deny Nancy Becker’s (“Nancy”) appeal and confirm
the trial court’s order holding that Nancy Becker Lacks Standing to Argue
| Any Issue Regarding the CR2A Agreement of Heirs to Resolve Will
Contest and Creditors’ Claims, and Distribute Estate (“Order”) issued on
May 20, 2010 by Judge Cayce of the King County Superior 'Court_.1 Judge
Cayce carefully crafted the Order to limit Nancy’s role iﬁ the Estate to
areas wherein she holds a beneficial interest. Contrary to her assertions,
the Order is not overly broad. Nor does the Order deprive her of Athe
opportunity to be heard when she has a beneficial interest. Instead, the
Order merely confirms longstanding jurisprudence, namely, that only real
parties iﬁ interest to a dispute have standing to participate in it.

From the onset, the Adult Children bég the Court’s iﬁdulgence as
they argue in the alternative in this brief. This form of argument arises
because a premarital agreement, which limited or prohibited the creation

of the very community property interests that Nancy initially claimed

! Throughout the brief, Nahcy Becker is addressed as Nancy. No disrespect is
intended. The use of first names in the briefing in this matter arose because it
was difficult to dlstlngmsh between Dr, Virgil Becker, Jr. (the Decedent), and
Dr. Nancy Becker in a concise way.
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before the Commissioner as the primary basis for her standing in this
matter, was produced by the successor personal representative (“PR”)-
after the Motion for Discretionary Review was granted (although the PR
discovered the agreement and discussed it with Nancy’s counsel well
before oral argument to the Commissioner). Then, although Nancy
therefore knew of the agreement well prior to the subﬁlission of her
Amended Appellant Brief (“Initial Brief) to this Court, she failed even to
mention it in thaf brief, continuing to argue throughout, as she had to the
Commissioner, that her alleged community property interests grant her
standing in this matter. See, e.g., Initial Brief at p. 18-20 (“Nancy’s very
real interest in how the community property is administered and
distributed in the estate is eaéily sufficient to give her standing Iunder
common law standing principles.”)

Faced with new, possibly determinative evidence,. the Adult
Children filed a Motion for Admission under RAP 9.11 (“RAP 9.11
Motion”) to admit the premarital agreement and remand to the trial court
for additional discovery regarding it. In her response to that Moﬁon,
which came &er her Initial Brief to this Court, and apparently realizing
the jig was up now that the Adult Children had discovered the existence of

the premarital agreement, Nancy switched tracks entirely, arguing that
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“[t]he character of the property under administration has no bearing on

this issue [her standing under the trial court’s Order]. Nancy’s standing to
participate in the will contest, and in any settlement of the will contest,
arises because she is an heir of her husband’s estate in the event of
intestacy.””

Faced with Nancy’s foxhole conversion, the Adult Children
offered the Commissioner another ineans of addressing the belatedly
produced premarita1 agreement. They proposed that Nancy be required to
file a new Appellant Brief stripped of arguments that community property
interests in the Estate grant her standing and instead relying as she now
asserts is proper only on her alleged standing arising from her alleged role
as a potential omitted spouse. In any event, given the array of issues
arising from the belated production of the premarital agreement, the Adult
Children requested that the Commissioner rule on the RAP 9.11 Motion
thirty (30) days prior to requiring the Adult Children to respond on the
merits of the underlying appeal.

The Commissioner’s first ruling on the RAP 9.11 Motion provided
that the matter would be referred to “the panel that considers the appeal on

the merits.” Several months of wrangling on other issues resulted in the

2 Nancy’s Response to Motion for Admission of Additional Evidence, pp. 11-12.
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appeal mistakenly being dismissed by Nancy’s counsel and then reinstated
in May. At that time, the Commissioner re—entered the order that the
matter would be referredlto the “panel that considers the appeal on the
merits.” The Adult Children believed that this was, in fact; a referral “to
the judges” contempiated under RAP 17.2. Only upon contacting the
Clerk did the Adult Children learn that the Court of Appeals did nét plan
to empanel the judges on the merits until all of the appellate briefing was
filed. The Adult Children. asked the Comnﬁssioner to clarify that she
inte‘ndéd to require them to file a Résponse Brief that argued in the
alternative, without knowing the full court record. A revised Order fouﬁd
that “[t]he motion to supplement is closing intertwined with the merits of
the appeal, and the pénel considering the appeal on the merits will be in
the best position to decide whether to grant the motion to supplement the
record and the effect of granting or denying the motion...I am not
persuaded that it will be overly difficult to file respondents’ brief that
- addresses the issuels with and without the additional evidence.”

Bowing to the Commissioner’s instruction, this brief addresses the
underlying legal arguments from two fronts: first, assuming for one

reason or another that, as Nancy now asserts, community property is

? Commissioner’s Order entered June 3, 2011, (Emphasis added).
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irrelevaﬁt fo her standing under the Order on appeal, and that appeal
instead rests on her alleged standing as an omitted spouse and/or her
alleged interest in the manner in which the GAL in this case is paid; and
second, addressing Nancy’s arguments regarding community propérty as
set forth in her Initial Brief, both with and without admission of the
premarital agreement to the record on appeél. The Adult Children
maintain that under either series of arguments,. Nancy’s position is
unpersuasive and the trial cou:rt’s order should be upheld.

I1. RESPONSE TO ISSUES RELATED TO
ASSIGNMENTS OF ERROR

The trial court did not err in entering an Order which confirms that
Nancy Becker lacks standing to participate in litigation wherein she has no
beneficial inferest.

1. The trial court did not err in holding that Nancy lacks
standing under TEDRA to be heard on whether the trial court has. authority
to and should approve a CR2A Agreement that purports to settle a Will
Contest and various creditors claims Abetween the Estate and Adult
Children. The trial court decision was proper because Nancy necessarily
has no standing to participate in a settlement that pﬁrports to resol?e the

Will Contest and creditors claims using only assets belonging to the
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Decedent, not Nancy. The trial court’s finding merely confirmed
longstanding Washington law that only parties with standing may
participate in litigation.

2. The trial court did not err in confirming that Nancy is not a
party to the Will Contest under TEDRA and; consequently, those
beneficially interested in the Estate may settle that litigation without her
approval. Nancy is not a real party in interest under TEDRA because: 1)

| she cannot claim any interest in Decedent’s property merely because she is
a surviving spouse (a position that Nancy apparently now agrees with); ii)
she is not a beneficiary of the Will in probate; iii) she is not an omitted -
spouse because she is named in the Will in probate, and, furthermore, she
is estobped by her own admissions and conduct from arguing that the
omitted spouse statute could apply to her; iv) there is no scenario under
which the Estate will pass intestate because if the Will in probate were
thrown out the Court would probate one of Decedent’s prior V%ﬂid Wills.
Therefore, the Court did not error in denying each of (i)-(iv) as a basis for
standing under TEDRA.,

3. The trial court did not err in rejecting Nancy’s argument
that merely because she fits within the statutory definition of “heir”, she is

an “heir in this estate action” for the purposes of TEDRA.
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4, The trial court did not err in denying Nancy standing bas{ed
upon her alleged ““yndivided interest in community property” in
Decedent’s Estate.A Nancy initiélly alleged that the mere theoretical
possibility that the character of a portion of Decedent’s property might be
“community” confers upon her standing to participate in the distribution of

“the Estate. However, she failed to disclose to the Court that she had
executed a premarital agreement that limited, if not prohibited, the
creation of community property — making this argument truly theoretical.;1
Consequently, as Nancy herself later admitted, “[t]he character of the
property under administration has no bearing on this issue. Nancy’s
standing to participate in the will contest, and in any settlement of the will
contest, arises because sﬁe is an heir of her husband’s estate in the event of
intestacy.” Community property claims are merely irrelevant red herrings
in light of this admission.

Of course, the Adult Children believed the community property
argument was baseless from the onset, as Washington law provides that
Nancy no longer holds any undivided community property interests with
Decedent. Immediately upon his death, the community entity dissolved

and the community character of any property owned by Decedent and

4 That agreement is dlscussed in detail in Sections ITI & IV.B.3.
> Nancy’s Response to Motion for Admission of Additional Evidence, pp. 11- 12.
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Nancy ceased to exist. Nor do the underlying facts before the Court
support the existence of any community property. ‘And, consistent with
these facts, the premarital agreement confirms both Nancy and the
Decedent’s intent to avoid the creatién of conimunity property. This
entire community property argument is hypothetical and not based in any
facts currently before this Court or likely to be introduced to this Court,
As Nancy now admits, her alleged community property interests do not
confer standing upon her to insert hérself in the settlement of claims only
against Decedent’s estate, particularly when such settlement does not
purport to allocate with speciﬁcity any of Decedent’s assets, community

or separate, to the beneficially interested parties.

Il RESTATEMENT OF THE CASE
A. Decedent’s History and Assets.
Decedent died on Jl}ly 27, 2008. Nancy, his surviving spouse and
PR, admitted to probate a Will which named Barbara Becker, his youngest
daughter, és his sole beneficiary.® Decedent’s Adult Children challenged
the Will as invalid and fraudulent.” In addition, they asserted fourteen
vcreditors claims. Nancy rejected every claim. She also vigorously

defended the Will in probate, repeatedly affirming that she believed that

Scpl-11,
7 CP:15-29.
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Decedent intended for Barbara to receive the entirety of his probate
estate.® |

At the time of his death, Decedent owned the following assets
subject to probate: a rental house in Auburn as his separate property,’
minimal publically traded stock interests, his medical practice and .
associated accounts'®, a separate property interest in the Trident Trust LP,
a separate property interest in the Trident Management Group LLCc!,
tangible personal property, and one-half of Doctors Becker LL.C. Doctors
Becker LLC, owns residential real property on San Juan Island, a large
custom-built residence in Auburn and a medical building with an assessed
value of $2.5 million. The LLC Agreement prohibits assertions of

individual interests in the underlying property held within the LLC by any

¥ CP:44. Nancy included this declaration in the clerk’s papers; however, it is and
has been the subject of a as yet undecided motion to strike under Washington’s
Dead Man’s Statute filed by Respondents on February 8, 2009. Consequently,
Respondents refer only to the specific portions of the declaration which are not
barred by the Dead Man’s Statute and do not waive any pending objections to the
admission and use of the document as competent evidence in this litigation.
? Several years prior to Decedent’s death, Nancy quitclaimed the entirety of her
interest in the Auburn house, including all after-acquired interests, to Decedent.
CP:140. . ‘
1 Nancy failed to mention this asset in her recitation of Decedent’s assets. At the
time of her removal, Nancy acknowledged that she misappropriated assets from
Decedent’s medical practice accounts. The premarital agreement clearly states
that both Decedent and Nancy intended for their medical practices to remain their
separate propetty.

Nancy also failed to mention this asset in her recitation, although she
acknowledged that both the Trident Trust LP and Trident Management Group
LLC belonged to Decedent as his separate property. CP:154.
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member of the LL;C.12 Furthermore, the LLLC Agreement requires Nancy,
as the surviving member, to pay out Decedent’s interest in the LLC to his
estate within six monthé of his death.”® Consequently, there is no ongoing:
joint ownership of the LLC interests. |

B. Nancy Asserts Baseless Interests in Decédent’s Property.

Through documents produced in discovery, the Adult Children
learned that Nancy undervalued their father’s estate by several million
dollars, claiming for herself Eoth separate and community interests in
propefty wholly without legal basis — instead, discovery showed that the
characterization of those interests sbrung merely, and literally, from what
Nancy and her accountant made up.'

In addition, the Adult Children learned much later that Nancy’s
initial responses to discdvery obfuscated the truth. From the onset of the
probate, she denied the existence of any agreement between herself and
Decedent regarding character of property, even in the face of a request for

production of documents that asked for precisely all such agreements.

2.Cp:79.

B Cp:71-115, 84.

" The effect of Nancy’s mischaracterization was to claim as her own millions of
dollars of assets that otherwise passed to her daughter under the Will in probate
that she purported to vigorously defend. Her repeated protestations that such
defense, and the instant appeal, were and are for her daughter’s sake therefore
ring hollow to this day. CP:121 (p. 50-51); CP:123 (p. 141:21-23); CP:124-125;
CP:156; and CP:79.
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However, a premarital agreement existed and had been used by Nancy and
Decedent, only one year prior to his death, during an IRS audit.”® That
premarital agreement limited, if not prohibited, the creation of community
property. Despite this, since the onset of the probate, up to and including
her briefing to this Court, Nancy has simply acted as though the agreement
did not exist.'® By denying the existence of the premarital agreement and
ignoring the express provisions of the LLC Agreement, Nancy claimed, to
the detriment of the Estate and her own daughter, several million dollars in
non-existent community and separate property interests.

The Adult Children first became concerned about Nancy’s |
mischaracterization of assets primarily because of the LLC Operating
Agreement and publically recorded deeds, as they were at that time still
ignorant of the existence of the premarital égreement. However, in the
Spring of 2009, prior to obtaining any of this information, the Adult
Children had agreed to mediate following discovery. Thus, despite the

Adult Children’s concerns about the mischaracterized assets, in December

" App-1. This document was submitted to the Court of Appeals with the
RAP 9.11 Motion, See RAP 9.11 Motion, p. 5-6 & 12-14 for a discussion of the
history of this agreement.

'® The Court will search in vain for any mention of the premarital agreement in
Nancy’s Initial Brief. Thus, the premarital agreement is now the subject of a
pending motion for admission pursuant to RAP 9.11 which the Commissioner
transferred to this panel for consideration in conjunction with this briefing on the
merits.

BRIEF OF RESPONDENTS -11-



- 2009, Barbara (via her court-appointed GAL), Nancy and the Adult
Childrén mediated their disputes. As noted above, at that time the Adult
Children were aware of some aspects of Nancy’s malfeasance (although
not her hiding of the premarital agreemenﬁ) but hoped that settlement
would lead to a global resolution. |

C. Nancy Impedes Settlement and Is Removed as Personal
Representative,

Although Nan,cylrefused to actively participate in the mediation,
the GAL and the Adult Children negotiated a settlement that encompassed
~the Will Contést and the creditors claims.!” A CR.2A Agreement -
memorialized the settlement, and divided the Estate into two equal shares,
with one share for Barbara and the other share to be further subdivided
among the three Adul‘p Children. The Settlement Agreement did not
purport to divide any particular assets of the Decedent between his
children or decide the character of any particular asset. In deference to the
Court’s plenary powers ﬁnde'rr TEDRA, the Agreement contemplated
Court approval, either directly or via a representative.

Nancy refused to execute the Agreement in her role as PR. The
GAL and Respondents asked the Court for a court-appointed limited Co-

PR to review and approve the agreement. Meanwhile, Nancy attempted to

17 CP:258-264 & Appendix to Appellant’s Brief — 6-11.
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remove the GAL. The Judge continued the hearing on the merits, mooted
various associated motions, stayed the pending motions for summary
judgment and set additional hearings for March 26,2010.'8

Brieﬁng surrounding approval of the CR 2A Agreement and the
GAL’s removal crystallized Nancy’s conflicts of interest and
mismanagement of the estate. Accordingly, the GAL filed a Petition to
Remove Nancy as PR. On March 12, 2010, the Court found that Nancy
had four direct, irreconcilable conflicts with the Estate and removed her as
PR."" At the same hearing, the Court held that with Nancy’s removal as
PR, there was effectively no longer a pending motion to remove the GAL.

On April 9th, the Court appointed Ms. White as successor PR.%
The Court also set a hearing on June 11th, anticipating presentation of “a
CR 2A Agreement”, Despite Nancy’s removal as PR, and the fact that
Decedent did not name her as a beneficiary of the Will that she vigorously
defended, Nancy insisted that she participate in any settlement agreement

involving the Estate. Essentially, this meant that Nancy could assure that

'8 CP:742-743.

% See March 12, 2010 Order, attached hereto as App-1-5. Although this order is
referenced in Appellant’s Amended Brief as CP:292, the order itself is not at
CP:292. Because Appellant clearly cited to the order in her brief, Respondents
believe this citation is an error and, consequently, supply the order to the Court in
the Appendix as a document available to and considered by, the trial court. In
addition, Respondents included the order in their supplemental designation of
clerk’s papers filed with this brief in accordance with RAP 9.6.

2 CP:746-749.
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any attempt between the Adult Children and the Estate to settle matters
Woﬁld be thoroughly thwarted.

Unbeknownst to the Adult Children, throughout the nionth of May
2010, Nancy’s couﬁsel, who did not profess to withdraw from representing
Nancy until May 28, 2010%, purported to simultaneously represent the
successor personal represenfative. This conflicting representation ensured
that the successor personal representative could not possibly receive
independent advice about the terms of the proposed ‘CRZA Agreement that
would settle all of the Adult Children’s claims against the Estate.

D. The Trial Court Determines that Nancy Lacks Standing to
Thwart Settlement.

Nancy’s repeated attempts to insinuate herself into the settlement
process forced the GAL to petition the Court for a determination of
Nancy’s ‘standing with regard to the approval of a CR2A Agreement that
settled the claims of the Adult Children.?

The trial court received extensive briefing on the roles of each of

the parties and parsed thoroughly the basis for standing under the statute.””

2 According to CR 71, Mr. Van Siclen, Nancy’s counsel could not, in fact,
withdraw from his representation until June 7, 2010, a mere four days before the
hearing on approval of the CR2A Agreement. The notice of intent to withdraw
was designated in Respondents’ Supplemental Designation of Clerk’s Papers and
is attached for the Court’s convenience as App - 7-8.

22 CP:173-183.

2 CP:189-190, CP:204-214, & CP:215-229,
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Nancy was represented by counsel throughout >thlat litigation and had every
opportunity to argue the alleged bases for her standing. The trial court
found her érguments unpersuasive and determined that Nancy lacked
standing to participate in the negotiations of a CR2A Agreement that
resolved the Will Contest brought by the Adult Children, resolvedlthe
creditors claims of the Adult Children and distributed Decedent’s Estate.*

Complying with the Court’s instruction from the April 9th hearing,
the GAL and Adult Children then presented the CR2A Agreement for
approval on June 11, 2010.® In accordance with the Order on Standing,
Nancy was not provided with notice of this hearing. Nonetheless, she and
her counsel assisted the éuccessor PR in opposing the petition and
attended the hearing®® The trial court did not rule on the CR2A
Agreement at the hearing, but instead dealt primarily with procedural
matters, such as the attempted representation of the new PR by Nancy’s
former counsel and the resignation of that individual.”” Fee awards were

expressly reserved.

 CP:230-232.

% CP:243-246 & CP:752-765.

6 Tnitial Brief, p. 12, CP:779 (Nancy’s counsel Ladd Leavens supplied a
declaration in support of the successor PR’s objection which has not been
included in the clerk’s papers before this Court but is referenced in the successor
PR’s Response to the Motion to Approve the CR2A Agreement and the Initial
Brief) & VRP 33. :

7 CP:276-277.
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Just prior to the hearing, the GAL provided the Court with sealed
pleadings allegedly containing her analysis of the CR2A Agreement.
None of the parties, except the GAL herself, were privy to the unredacted
contents of the sealed pleadings and the Court acknowledged. that it
merely glanced through them for the purpose of considering whether the
GAL acted beyond the scope of her responsibilities, although the Court
reserved ruling on that issue. At the conclusion of the hearing, an agreed
order sealed the redacted reports and returned the unredacted reports to the
GAL.*® The Court did not rule on anything dependent on or influenced by
the contents of those reports. The. Court did not rule on the character of |
assets held in the Estate. Furthermore, nothing in any order entered at that
hearing mentioned Nancy in any way at all.

Nancy overstates the scope and effect of the Order on Standing,
Contrary to the incomplete excerpts of the Order she quotes, the Order is
carefully crafted to confirm only that Nancy is not a party with a
beneficial interest in the subject matter of the particular proceeding and,

consequently, lacks standing to participate. Under the tifal court’s order,

2 CP:279-282. Appellant notes that the successor PR was not represented by
counsel at the time she signed the stipulated order because her counsel had
withdrawn during the hearing. However, Appellant fails to mention that the
successor PR is an attorney who at that time signed all her own pleadings, even
when she had counsel. CP:795.
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her standing has and will continue to determine her participation. That is
entirely propet. |

Nancy spends eight pages of her Initial Brief to this Court detailing
the events which occurred after the entry of the Order that she now
appeals.”® In fact, the only orders enforced since entry of the Order now
under appeal are ones which Nancy expressly supported, namely payment
of the successor personal representative and her counsel’s fees.
Furthermore, the Adult Children have not participated in any briefing
since the June 11 hearing, other than to ask that the Court deny
discretionary review of this matter and admit the belatedly prOduced
premarital agreement via the RAP 9.11 Motion, Nanc;y was given notice
apd fully participated in the briefing and argument of both of those
motions. Thus, there has been,. as Nancy acknowledges in her Initial
| Brief, no motion filed or action taken for the purpose of making a
distribution of Estate assets to any heir or beneficiary since the June 11,
2010 hearing.*® .In other words, nothing has happened since the entry of
this Court’s order which prejudicés Nancy’s alleged interests in the

distribution of Estate property.

% Initial Brief, p. 10-17.
* Initial Brief, fn. 9.
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In truth, Nancy consumes eight pages griping that the GAL is
seeking her fees and clarification of her authority. However, it is entirely
unclear how the Order now under appeal affects those pleadings. Nancy
admits that she received notice of each pleading filed by the GAL
regarding her fees and clarification of her | powers.”!  Nancy then
responded to each pleading. Furthermore, Nancy ﬁleci her own motion
seeking to nullify the acts of the GAL and terminate her employment in
the trial court.*® The ultimate outcome of the Order now under appeal will
not stop any of those actions from moving forward once this appeal is
decided and the stay imposed under RAP 7.2 lifted. As Nancy has
responded to each action after receiving notice, it is clear that the outcome
of this Order will have no impact on whether Nancy has received notices
and already filed pleadings regarding the perceived issues surrounding the
GAL, her authority and her fees. Like so many things presented to this
Court of Appeals by Nancy’s appeal, this eight page summary is a red

herring.

31 CP:893-900 & CP:472-493,
32 CP:290-331.
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IV.  ARGUMENT

A, Standing is Granted Only to Real Parties in Interest with
Legally Protected Rights.

Underpinning each of Nancy’s arguments to the Court of Appeals
is a misguided understanding of what confers sta_nding in litigation. By
law, standing to sue requires the potential party to possess sufficient stake
in an otherwise justiciable controﬂzersy to obtain judicial resolution of that
controversy, i.e., a legally protected right. See Miller v. Campbell, 164
Wn.2d 529, 192 P.3d 352 (2008), (wherein a debtor has no standing to sue
to enforpe a claim that belongs to his bankruptcy estatej; Mack v. -
Armstrong, 147 Wn. App. 522, 195 P.3d 1027 (2008) (wherein a property
owner was given standing to sue to enforce covenants in the plain
language of the covenants). “Absent standing, [the court is] without
subject matter jurisdiction to entertain the taking claim.” Skagit Surveyors
& Eng’rs, LLC v. Friends of Skagit County, 135 Wash.2d 542, 556-57,
- 958 P.2d 962 (1998).

Consistent with standing, albeit the product of a distinct legal
theory, CR 17(a) requires that “every action shall be prosecuted_. in the
name of the real party in intérest.” The “real party in interest” is the
person who possesses the right sought to be enforced. Sprague v. Sysco

Corp., 97 Wn. App. 169, 982 P.2d 1202 (1999). TEDRA defines
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“[p]c_*,rsons interested in the estate or trust” as “all persons beneficially
interested in the estate or trust, persons holding powers' over the trust or
estate assets...” (emphasis added). Undef Washington law, a “[b]eneficial
intercst has been defined as the profit, benefit, or advantage resulting from
a contract, or the ownership of an estate as distinct from the legal
ownership ot control.” Christiansen v. Dep’t of Soc. Sec., 15 Wn,2d 465,
467, 131 P.2d 189 (1942) (finding that a husBand had no beneficial
interest in his wife’s separate property that would preclude him from
qualifying for government assistance). Nancy does not fit within
TEDRA’s definition of a real party in interest because she lacks a
beneficial interest.

The trial court carefully analyzed the origins of standing and
concluded that Nancy lacked standing to participate in very specific
aspects of the administration of the Estate. Nancy does not have a légally
protected right in the Will Contest or creditors claims at issue, She is
neither a beneficiary nor a creditor. Consequently, the distribution of the
Estate, the issue addressed by the CR2A Agreement, will have no effect
on her legal rights, or.le‘wk thereof, in Estate property. The parties fully

briefed these alleged bases for standing before the ftrial court. The trial
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court, with full access to the facts of the case, considered each of Nancy’s. ‘
arguments and found them unpersuasive.*?

Now Nancy assigns four issues of error to the trial court’s decision.
Each of thbse assignments ultimately predicates Nancy’s standing on one
or mbre of five theories: i) that Nancy and Decedent’s Estate continue to
own commuﬁity property; ii) that Nancy and Decedent’s Estate co-own,
by community property or some of other form of co-ownership,
nonfungible assets; iii) that Nancy’s concerns with the actions of the
Guardian ad Litem should grant her standing; iv) that Nancy could be an
intestate heir of the Estate; and v) closely related to (iv), that Nancy could
become an omitted spouse. As discussed below, each of these theoretical
bases for standing is illusory, and was rejected by the trial court.
Consequently, the “errors” of which Nancy complains are simply not

errors at all,

B. Nancy No Longer Has Community Property Interests in
Decedent’s Property and, as Nancy Has Now Admitted, Such
Interests Would Be Irrelevant in any Event.

Nancy’s very first argument to the Court of Appeals is that “many”

yet underdetermined community property interests grant her standing

3 The only notable exception to this statement is that the trial court did not know
of the premarital agreement, a document which only strengths the Adult
Children’s position and the trial court’s ruling.

3 Initial Brief, p. 18.
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From this she concludes that she has a beneficial interest in thc Estate, is a
party per RCW 11.96A.030(5)(f), and has standing to participate in any
settlement between the b(;neﬁciafies of the Estate and the Estate’s
creditors which may result in distribution of Decedent’s assets.

Initially, it seems that Nancy’s concern is that she may co-own real
property with her “hostile” stepchildren. To illustrate this charade, she
expounds upon a wholly hypothetical scenario in which she and Decedent
owned, as community property, a residence. This is, of course, ridiculous
given the facts of this case. Decedent’s primary residence was, and is,
owned by an LLC which, according to the terms of the Operating
Agreement, precludes individual ownership of any underlying asset in it.*>
The énly othér residence Decedent owned at his death was a rental house

owned as separate property. His separate property interest in that house is

confirmed by a quitclaim deed Nancy signed, wherein she ‘granted to
Decedent all her current and after-acquired interest in the rental house.*
Thus, while | this hypothetical, namely the loss of Nancy’s primary
residence to her “hostile” stepchildren, may seek to tug at the heart strings

and consumes two pages of Nancy’s Initial Brief, it is pure fiction.

35 ¢p:79,
36 cp:140.
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More importantly, despite the emotional appeal of this argument
and its primary position in her Initial Brief, Nancy subsequently

affirmatively stated before this Court that “[t)he character of the property

under administration has no_bearing on this issue [her standing under

the Court’s Order]. Nancy’s standing to participate in the will contest, and
in any settlement of the will contest, arises because she is an heir of her

husband’s estate in the event of intestacy.”’

Thus, not only is the
“community property” theory of standing made up of whole cloth, Nancy,

now admits that alleged community property cannot be her basis for

standing_in_this matter. Having now admitted this to the Court of

Appeals, Nancy is estopped from relying on community property as a
basis for her “standing.” See generally Cunningham v. Reliable Concrete
Pumping, Inc., 126 Wn. App. 222, 108 P.3d 147 (2005) and Ashmore v.
Estate of Duff, 165 Wash.2d 948, 205 P.3d 111 (2009).

The Adult Children agree with Nancy that community property has
no bearing on the issues before this Court, and have argued such in the
trial court and to the Commissioner, Had the Commissioner ordered
Nancy to refile her Initial Brief stfipped of the “community property”

arguments as the Adult Children requested in their reply to the RAP 9.11

7 Nancy’s Response to Motion for Admission of Additional Evidence, pp. 11-12,
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Motion, further analysis of this issue would be unnecessary, However,
because the Commissioner asked the Adult Children to brief the issues
assuming both scenarios and the Order granting the Motion for
Discretionary review rested almost entirely on Nancy’s alleged
community property interests, the following sections address the. élleged
community propérty issues on the merits.

L Community Property Terminates Upon Death, Thus Nancy
Has No Ongoing Community Property with Decedent.

Nancy’s argues throughout her brief that she has “undivided
~ community property interests” which grant her interests in Decedent’s
property. This argument fails. Washington law provides that “[u]pon the
death of a spouse the community entity is dissolved and the conﬁmunity
character of property owned by the spouses ceases to exist. The proper;cy,
in reality, becomes ‘plainly separate.” References to community property
existing after the death of a spouse are made merely as an aid to
administration.,” Edmonds v. Ashe, 13 Wn, App. 690, 695, 537 P.2d 812,
815 (1975)(emphasisladded). “At death, the community is dissolved and
the former community property becomes the separate property of the
decedent’s estate and of the surviving spouse. The decedgnt’s one-half
interest is subject to testamentary disposition.” Matter of Estate of

Politoff, 36 Wn. App. 424, 426-427, 674 P.2d 687, 689 (1984)(internal
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citations omitted). Under this law, Nancy has no current undivided
community property interest in Estate assets, even assuming that she and
Decedent held community property at the time of his death, an assertion
the court record does not support.

The termination of former community property upon death also
means that contrary to her éllegations, Nancy is not a party as defined by
RCW 11.96A.030(5)(f). That statute specifies that a surviving spouse is
only a party under TEDRA “with respect to his or her interest in
Decedent’s property.” Because Nancy is not a beneficiary of Decedent’s
estate and any undivided community property interests ceased to exist
over two years ago upon Decedent’s death, as a legal matter, she maintains
no interest in Decedent’s property.

2. Under the Facts in the Record, Nancy Has No Community
Property with Decedent.

Leaving behind the purely legal arguments, the facts also illustrate
that Nancy and Decedent did not own any community property at the time
of his death. Decedent owned the Auburn rental house as hi's.separate
property, according to the deed which Nancy signed.® Even Nancy
admits that he owned interests in ther Trident Trust and Trident

Managément Group as separate property. Doctors Becker LLC was

38 CP:140.
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dwned 50/50, and the certificates of membership interests identify the
interests as belonging to each of Decedent and Nancy individually, not as
community property.®® Decedent maintained largely separate bank
accounts and any accounts with Nancy were held in joint tenancy with
right of sur\}ivorship; thus, as nonprobate assets, those accounts have no
bearing on a settlement of probate assets. Simply based on the facts
before the trial court, it was obvious that Decedent maintained his separate
_property and Nancy maﬁntained her own.

3. By the Terms of the Premarital Agreement, Decedent and
Nancy Did Not Have Community Property.

Decedent and Nancy not only maintained separate accounts,
separate medical practices, and documented their property interests via
deeds, they also executed a premarital agreement, the very agreement that
Nancy failed to produce and then failed to mention to this Court in her
Initial Brief. That Agreement expressly set forth their intent to avoid
creation of community property. It explained that both Decedent and
Nancy had been previously divorce.d and had recently gone through

0

dissolution proceedings.4 It confirmed that both Decedent and Nancy

were surgeons and had real and personal property interests both in and

39

CP:115.
“ Decedent’s divorce to Respondents’ mother was final on 6/17/1993. Nancy’s
divorce, in which she was represented by counsel, was final on 6/10/1993.
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outside of Washington State. The Agreement noted that Decedent had
three children from a prior ﬁlarriage, and expressly exempted Nancy from
any support obligations for those children, for whom she retains the
deepest antipathy., Importantly in terms of the characterization of
Decedent’s and Nancy’s property owned both prior to and during

marriage, the Agreement stated:

Both undersigned Virgil V. Becker, Jr. and Nancy A.
Johnson do hereby agree that their real and personal
property, as well as, and including their business interests
and professional practices shall, in whatever form that these
businesses and professional practices shall evolve into, and
the income derived therefrom, shall at all times, remain their
individual sole and separate property. This shall be valid
despite how much, or how little time is spent in these related
activities, ~These separate property assets shall not be
considered in any evaluation of wealth or income for
purposes of property division in the eventuality of
dissolution or for application of debt of one party to this
agreement to the other, Both Virgil V, Becker, Jr. and
Nancy A. Johnson agree that all payments for and
management of their individual separate property assets will
be construed to be derived from their separate property
sources and a community of interest will not be created
unless specifically stated in writing, signed by both
parties,

By its terms, the premarital agreément prohibited the creation of

community property, except by written agreement. No written agreements

" App. - 6 (Premarital Agreement) (emphasis added).
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to create qommunity property regarding any assets included in Decedent’s
estate have been produced and none are in the record before this Court.

Moreover, Nancy cannot testify as to the parties’ intent with regard
to the creation of the Premarital Agreement or any associated discussion
between herself and Decedent in which she might otherwise allege that, in
violation of the agreement, they created community property by oral
agreement.42 Washington’s Dead Man’s Statute bars Nancy from
testifying as té the circumstances surrounding  the execution of that
Agreement or any subsequent discussion with Decedent regarding it.
RCW 5.60.030. Absent competent evidence to the éontrary, the premarital
agreement can be interpreted only by its terms and those terms expressly
confirm Decedent’s and Nancy’s intent to maintain separate propert}./.43

In light of the documents produced in this case to date, which
clearly evidence, with or without the premarital agreement, that Decedent
and Nancy did not hold community property at the time of Decedent’s
death, Nancy’s entire argument that community property could, if it

existed, grant her standing in this matter is akin to arguing the length of a

2 The enforceability of the premarital agreement is discussed in detail in the
RAP 9.11 Motion pending before this Court,

“ An intent she also clearly expressed by failing to allocate a community
property interest in her medical practice or her separate bank accounts to
Decedent. '
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unicorn’s horn. While interesting, it matters not if the unicorn horn is one
foot or six feet long if the unicorn itself is a fiction.

4. Absent Community Propertfy,. Nancy’s Standing Arguments
as Set Forth in Three of her Four Assignments of Error Fail.

Nancy argues that community property alone grants her standing to
object to whatever distribution of assets the Estate ultimately determines is

proper;* and to the sale of Decedent’s assets to pay Estate expenses and

" creditors,”® These arguments are the basis for her assignments of error 1,

2, and 4. However, once again, Nancy has subsequently asserted that

“|t}he character of the property under administration has no bearing on

this issue [her standing under the trial court’s Order]. Nancy’s standing to
participate in the will contest, and in any settlement of the will contest,
arises because she is an heir of her husband’s estate in the event of
intestacy.” | For this reason alone, the Court should deny Nancy’s
assignments of error 1, 2, and 4,

To thé extent that those assignments of error are considered, it
should be clear that Nancy and Decedent no longer, if they ever did, share
undivided interests in community property. Thus, there is no danger of the

Estate selling assets in which Nancy claims a current interest in order to

“ Tnitial Brief, p. 18-20.
% Initial Brief, p. 22.
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make distributions to the beneficiaries, to pay creditors or to pay Estate

expenses.

C. Nancy’s Argument Regarding Co-Ownership of Real Property
With the “Hostile” Beneficiaries is Fictitious.

The Initial Brief repeatedly refers to the possibility that Nancy
could end up co-owning real property with hostile beneficiaries by virtue
of the CR2A Agreemeﬁt. But, the argument is wholly theoretical for four
reasons. First, Nancy and Decedent did not co-own any real property at
the time of his death; thus, even assuming thé.t any former community
property existed, there is no scenario in which Nancy could be forced to
co-own nonfungible real property with the Adult Children.

Second, any former community property that Decedent allegedly
owned with Nancy, in spite of the eXplic_it terms of the premarital
agreement, has been or must be liquidated for reasons independent of the
administration of the Estate (namely the LILC Agreement) and are,
consequently, entirély fungible. Nancy cannot claim she has a specific
interest in a particular one dollar bill versus another. Perhaps what is hérd
to grasp at first glance is that unlike many probates, the surviving sbouse
in this probate is not ;1 beneficiary of the Estate. Thus, the];e is no realistic
scenario to which the distribution solutioﬁ will be “the beneficiaries

should receive some other asset as their share of the estate, so that the
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surviving spouse can retain 100% ownership of the house.”*® No matter
how the assets‘ are allocated, unless Nancy buys Decedent’s half of an
asset from the Estate, she will not have 100% of whatever unnamed
community property she claims to be so concerned about. Nothing in the
CR2A Agreement impairs Nancy’s ability to purchase Decedent’s one-
half interest in any asset from the Estate. If she is truly concerned about
this issue, this solution to purchase is obvious, and independent of her
standing in the Will Contest or Creditors Claims matters.

Third, the CR2A Agreement did not purport to grant any patticular
asset of the Decedent to any particular beneficiary; it merely allocated
percentage interests in the Estate. Thus, it does not require the allocation
of any particular property to Nancy’s stepchildren.

~ Finally, as Nancy is not a beneficiary of the Estate, she would
necessarily ultimately own any property with someone other than herself,
regardless of how the personal representative alloéates the Estate assets
aniong the beneficiaries. Furthermore, if Decedent and Nancy actually co-
owned real property, the distribution that Nancy seems so concerned about
would have, by operation of law, already occurred. RCW 11.04.250

provides that “[wlhen a person dies seized of lands, tenements or

%6 Initial Brief, p. 19.
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hereditaments, or any right thereto or entitled to any interest therein in fee
or for the life of another, his or her title shall vest immediately in his or
her heirs or devisees.” Consequently, Nancy had and has no choice: as

soon as Decedent died, if there were any co-ownership of any real

property that Decedent and Nancy owned, Nancy immediately owned the

property with Decedent’s beneficiaries. The trial court did not err in
holding that Nancy’s supposed co-ownership of real property with

Decedent does not itself grant her standing to participate in the Estate’s

resolution of a Will Contest or creditors claims filed against the Estate. If

she does not want to hold real property, assuming that there is any, with
the distributee, she may initiate a partition action or exercise her rights as a
co-tenant. Nothing in the Order impedes her rights as a co-owner of an
asset distributed by the Estate,

D. Nancy’s Position as Surviving Spouse Does not Allow her to
Subjugate the Rights of Creditors.

Nancy argues that she must have a say in what assets are sold from

the Estate to pay expenses and creditors. The only reason articulated for

this is that Nancy’s property may be subject to sale by the Estate. As set

forth in Section B, that result is an impossibility because Nancy and the
Estate do not continue to share ‘“undivided community property.”

Furthermore, even if they did, a surviving spouse cannot argue that the
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creditor should be deprived of his rer:overy because full recovery will
necessitate the sale of Estate assets.’  Creditors must be paid.
Washington courts unequivocally confirm that “the dissolving of the
marital community by the death of the huéband rendered the husband’s
interest in the community property subject to the payment of his separate
debts.” In re McHugh’s Estate, 165 Wash. 123, 129, 4 P.2d 834,
836 (1931). Furthermore, since 1891 Washington courts have confirmed
that “when the community is dissolved by death, or in any other way, the
interest in the property thereof of the party owing a separate debt, which
interest is not required to pay the community debts, and not otherwise
exempt, is held liable for such separate debt when the separate property is
exhausted.” Columbia Nat. Bank of Dayton v. Embree, 2 Wash. 331, 336,
26 P. 257,258 (1891). Thus, Nancy’s alleged former community property
interests cannot stop the payment of proper creditors of the Estate or
distributions to the beneficiaries — particularly since Nancy is neither a

creditor nor a beneficiary.

‘7" A surviving spouse could claim a homestead exemption thereby protecting
certain assets from creditors, but Nancy failed to make such a claim and, such a
claim is now time barred. ‘
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E. Frustration with the GAL Does Not Make Nancy an Interested
Party.

Nancy argues that she is a “party” as defined by TEDRA, which
under her interpretatipn necessarily makes her beneficially interested in
the Estate, a real party in interest and cqnfers standing.48 Nancy tries to
bootstrap herself into the definition of “party” under TEDRA by citing
RCW 11.96A.030(5), which defines “parties” as “each of the following
persons who has an interest in the subject of the particuZar proceeding”
and proceeds to list an exhaustive list of candidates. Nancy cites, and
seems to believe that she might be a party by operation of, subparts (f) &
(i). However, merely falling Within the subparts listed is not enough, The
individual must have “an interest in the subject of the particular
proceeding.” The very next definition in TEDRA, 'whi‘ch Naﬁcy fails to
cife in her Initial Brief, further defines “[p]ersons interested in the estate or
trust” as “all persons beneficially interested in the estate or trust.” RCW
11.96A.030(6) (Emphasis added). Consistent with Wasﬁington law and
the definition of “a real party in intérest,” under TEDRA, the person must
be “beneficially interested” in the Estate to have standing. Nancy is not

and therefore does not have standing.

. * Nancy alleges that her position is “virtually identical” to that of the Adult
Children. By no stretch of the imagination is her position in this Estate akin to
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Nancy desperately wants to fit within the definition of an
“interested party” because she views that as necessary in order to claim
standing to object to the actions of the Guardian ad Litem (“GAL”). Asis
obvioué from the fact that the conflict with the GAL dominates the -
statement of facts in her Initial Brief, Nancy is immensely frustrated with
the actions of the GAL. However, she cites only to her concern that Estate
assets, and later, “community property,” will need to be sold, without her
input, to pay the GAL’s fees as a basis for standing. As set foruth in
Sections B-D above, however, the payment of Estate exp'enses using estate
assets does not grant Nancy standing in this matter.

- Nancy makes much of the pleadings that have followed the entry
of the Order on appeal. Specifically, she argues that she is unfairly
prejudiced by the Order on Standing as to the subsequent orders related to
the authority of and the fee award to the GAL. However, with counsel in
tow, she attended each hearing subsequent to the entry of the Order. As to
the appointment of counsel for the GAL and the associated fees requested
by the GAL, Nancy briefed her concerns to the trial court, despite the fact

that the GAL’s fees were sought from the Estate, not Nancy personally.

that of the Adult Children. Nancy did not file a Will Contest and the time for her
to do so expired long ago. Nor is she a creditor of the Estate.
* Initial Brief, p. 22.
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The Estate was perfectly capable of responding to the GAL’s motion and
did. Then, Nancy’s objections fo the GAL’s motions were noted in the
trial court’s order, As the trial court clearly received and considered
Nancy’s arguments, there is no basis to argue that tﬁe trial court’s
subsequent orders' were improperly “infected” by the Order Determining

that Nahcy Becker Lacks Standing to Argue any Issue Regarding the CR

2A Agreement of Heirs to Resolve Will Contest and Creditors Claims and

Distribute Estate (“Order on Standing”).

Nancy then filed an appeal of the GAL’s fees and obtained a stay
of the proceedings under RAP 7.2. Thus, as of today’s date, there is no
identifiable harm to Nancy arising from the Order on Standing as it relates
to the issues related to the' GAL. To the extent that this Cburt feels it
advisable to clarify Nancy’s standing as it might apply to further briefing
regarding the authority of the GAL aZone, the Adult Children believe that

could be beneficial.

'F. Nancy is Not an Intestate Heir or Omitted Spouse.

Nancy cites two final theoretical scenarios as to why she should be
treated as a party to the Will Contest and, consequently, any CR2A
Agreement that would settle it: i) as an intestate heir and ii) as an omitted

spouse. In fact, based upon her response to the RAP 9.11 Motion which
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stated that “Nancy’s standing to participate in the will contest, and in any
settlement of ‘the will contest, arises because she is an heir of her
husband’s estate in the event of intestacy,” these are now the only two
bases which could actually confer standing upon her. However, the trial
court already analyzed these issues and Nancy knows that under no
circumstances will either of the thebric_as change the result here. The trial
court’s decision was correct.

1. Nan'cy Cannot Inherit Intestate in this Estate.

The intestacy claim is another example of arguing over the size of
a unicorn horn, The parties already filed with the Court multiple original
prior valid Wills of the Decedent. If the Adult Children’s Will Contest is
successful, the doctrine of dependent relative revocation would apply and
the Eétate will pass under the terms one of those prior Wills. In re |
Kerckhof’s Estate, 13 Wash.2d 469, 473, 125 P.ﬁd 284, 286 (1942) and In-
re Estate of Bowers, 132 Wn. App. 334, 345, 131 P.3d 916, 922 (2006).
Washington courts ekplicitly disfavor intestacy, and there are multiple
prior valid Wills of the Decedent on file with the Court. Therefore, Nancy
cannot inherit intestate. In re Riemcke’s Estate, 80 Wash.2d 722, 728, ~497
P.2d 1319, 1323 (1972) (“There is a presumption inb favor of testacy and .

against intestacy.”)(Decedent named in her Will her parents as the primary
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beneficiaries of her Estate and her sibling as the secondary beneficiary if

Decedent’s parents predeceased her;‘ when her parents renounced their
interest in the estate, the court passed the estate to the secondary
béneﬁciary named in the Will rather than to Decedent’s husband via
intestacy, holding that the testator’s intent was paramount).

2. Nancy Cannot Claim S’he is an Omitted Spouse.

Perhaps recognizing thaf intestacy is a theoretical fiction for this
Estate, Nancy then argues that if the Adult Children’s Will Contest was
successful and a prior Will admitted to probate, she would be entitled to
her “omitted spouse” share. RCW 11.12.095 entitles a spouse, who is not
mentioned in a Will executed prior to the date of marriage, to a rebuttable
presumption that he or she is entitled to his or her intestate share. That
présumption may be overcome by evidence that Decedent intended an
alternate result. With the facts currently before the court, there is no
possibility of Nancy successfully asserting a claim as an omitted spouse:
first, because the claim is not ripe; and‘second, because Nancy is estqpped
by her prior pleadings from claiming any interest as an omitted spouse.

a. An Omitted Spouse Claim is Not Ripe While the
1999 Will Remains in Probate.

Nancy admitted Decedent’s 1999 Will to probate, where it

remains. Nancy has not challenged the 1999 Will and the time for her to
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contest the Will has now passed. The 1999 Will specifically identifies her

as Decedent’s spouse but it makes no provision for her, Thus, Nancy is not

an omitted spouse. According to this Court “[i]n performing an analysis
under RCW 11.12.095, we first ask if the will names or provides for a
spouse. See RCW 11,12.095(1). If the spouse is named and provided for,
then the spouse is not omitted and the inquiry ends.” In re Estate of Moi,
136 Wn. App. 823; 829, 151 P.3d 995, 997 (2006)(emphasis added).
Thus, under Washington law, fhis Court need only determine that Nancy is
named in the Will in probate. She is. The analysis under the omitted

spouse statute stops there.”® Nancy cannot claim standing under it.

%0 Nancy cites to several out-of-state cases to support her position that she is an
interested party under RCW 11.04.015 and RCW 11.12.095. However, those
cases cannot be applied to overcome existing Washington law that is directly on
point. Furthermore, each of those cases is distinguishable. In Thomas v. Best,
209 Va, 103, 161 S,E.2d 803 (Va. S. Ct. 1968), which has been cited only by
Virginia courts, the appellate court remanded to the trial court to reinstitute a
Will Contest and terminate a settlement agreement entered into by some of the
parties because not all the parties, in the same statutory class, received notice of
the suit and, consequently, due process rights were invoked. Similarly, in
Gravier v. Gluth, 126 N.E.2d 332, 163 Ohio St. 232 (Ohio S. Ct. 1955), the Court
refused to assert jurisdiction in a Will Contest when the petitioner failed to serve
all the necessary parties as defined by the statute. The same was frue in
McFadden v. McFadden, 257 P.2d 146, 174 Kan. 533 (Kan. S. Ct. 1953), where
the party initiating the suit inexplicably failed to serve two of the seven siblings
and the Court found it lacked jurisdiction over those individuals. In each of those
cases, individuals who were not served were unaware of the suit, were members
of the same class as parties that were served, and the argument before the Court
was based upon due process and jurisdiction. First, there is no jurisdictional or
due procéss argument before this Court. Unlike each of the examples above,
Nancy was not unaware of the pending litigation. She was personally served
with the pleadings. After defending the 1999 Will and the creditors claims for
over a yeart cannot she can hardly claim ignorance of the suits. Second, all of the
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Furthermore, the 1999 Will will remain in probate if the CR2A
Agreement proposed to the Court, or one substantively similar to it, is
approved. Unless and until the 1999 Will is removed from probate, in
fact, a claim as an omitted spouse will never be ripe.

In this way, the Adult Children’s claims are readily distinguishable
from Nancy’s claims. The Adult Children filed a Will Contest. They
have a current dispute.with the estate and one which was timely filed.
Nancy did not file a Will Contest and is now time-barred from doing so. It
is left to the Estate to decide how to address fhe Adult Children’s
challenge to the Will in probate, whether it be by further litigatioh or
settlement. Nancy cannot claim she is entitled to participate in that
process when she has no current interest in the dispute. Furthermore, the
Adult Children have standing in the Estate arising from their role as
creditors, Nancy has already admitted that she does not have standing asa .

creditor and is not seeking to assert standing in that litigation.”' This

admission is wholly confusing in'light of Nancy’s earlier claims that she is

entitled to participate in settlement negotiations with creditors because the

parties in Thomas stood on equal footing and their claims were ripe. Nancy and
the Adult Children are not on equal footing. Unlike the Adult Children, Nancy is
not a petitioner in the Will Contest and has not filed a creditors claim against the
Estate. Moreover, she is time-barred from either action now. And again, under
Washington law, Nancy’s claim that she is an omitted spouse is not ripe. In re
Estate of Moi, 136 Wn. App. 823,

*! Initial Brief, fn. 12. ‘
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payment of creditors claims may dissipate her assets.”* Nancy simply
cannot have it both Ways; she cannot agree on oﬁe hand that she has no
standing in the creditors claim litigation, while on the other claiming to be
a party to any settlement of those claims.

b. Nancy is Estopped from Challenging the Will and
Claiming an Omitted Spouse Share. ‘

- Assuming that the 1999 Will were overturned, Nancy would be
estopped from claimihg any rights as an intestate heir or omitted spouse.
For almost three years‘, Nancy unswervingly stated that her husband
intended to leave her nothing. She has Vigorouély defended a Wiil which
grants her nothing and has stated in her own briefing that he intended for
her to inherit ‘nothing from his estate. Her Initial Brief again confirmed
that “Nancy believes, based upon the facts of which she is aware, that the
will admitted to probate is valid,”> Thus, Nancy herself has rebutted the
presumption that the omitted spouse statute could apply and she is
estopped from now claiming’ standing as an omitted spouse in the pending

Will Contest,

2 Initial Brief, p. 24.
> Initial Brief, fn. 11,
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G. Nancy Becker was not an Heir “in this Estate Action,”

Finally, Nancy argues that the trial court erred because she is an
heir as defined by RCW 11.02.005, and the Order contradicts that statute.
A closer look at the Order reveals that Nancy ignores the text of the Order, |

or simply misreads it. The text of the Order that forms the basis for

- Nancy’s objection reads “Nancy Becker is not an heir or beneficiary of the

Estate, and has no legal interest in the decedent’s property, in this estate
action.” The trial court interlineated the italicized language. The notation
modifies the entirety of the prior sentence and is critical when read in
conjunction with the definition of a “party” under TEDRA. By operation
of RCW 11.96A.030(5), Nancy may be an “heir” per RCW 11.02.005 but
is not a party with standing in this estate action because she lacks “an
interest iﬁ the subject of the particular proceeding.”* Nancy cannot claim
any legally protected interest in the settlement between the Estate and the
Adult Children merely because she meets the definition of heir in RCW
11.02.005. ‘She is, in fact, not an heir in this estate action. The trial court -
did not contradict an existing statute or otherwise‘err. To.the contrary, the

court carefully interlineated the language necessary to clarify its intent.

% See discussion infra Section IV.E of parties with an interest in the subject
matter of the proceeding.
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H. The Court Should Award the Adult Children Fees from Nancy
Personally Arising from Her Failure to Produce the Premarital
Agreement and Contradictory Arguments on Appeal.

As Nancy noted in her Initial Brief, the Court may award fees from
any party to any party under RCW 11,96A.150. Nancy argues that she is -
entitled to fees from. the Adult Children and GAL. She seems to believe
that the GAL should be punished for trying to settle thel Estate and
preserve the assets for Barbara and meanwhile that the Adult Children
should be punished for negotiating a CR2A Agreement which assigns any
value to their fourteen creditors claims and Will Contest.

Frankly, Nancy’s request for a fee award, in light of the fact that
she withheld responsive documents from the pafties, the trial court, the
Commissioner and this Court, is ridiculous. Nancy wasted this Céurt’s
~ time, and the time and funds of the other parties, including the Estate, by
hiding for over a year the existence of a premérital agreement. Even once
it was “found,” she failed to disclose it to the Court or parties. Despite
having the premarital agreement in hand, she failed to reveal it during
briefing or oral argument before fhe Commissioner (during which she
relied valmost exclusively on the existence of community property as her

basis for standing) or when she filed her Initial Brief with this Court. In
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fact, to this day, Nancy hasl not produced the premarital agreement; it was
produced by the successor personal re‘presentaﬁve.

Nancy’s actions forced Respondents to file the RAP 9.11 Motion.
When faced with the reality of her situation--that she and D‘ecedent could
not have held community property at the time of his death--she decided to
render moot, in its entirety, six pages of legal argument in her Initial Brief,
and the foundation of three of her four issues of error, suddenly claiming
that community property had “no bearing” on the issue of her standing.
Nonetheless, she did not propose to enter a revised Appellant Brief.
Instead, she forced the Adult Children, GlAL and PR to go through the
expensive and time-consuming exercise of responding on the merits to
legal arguments that she expressly abandoned.

Nancy’s tactics demonstrate not only bad faith and failure to act
with candor toward a tribunal, they wasted the precious time and energy of
the Court and the parties. It is appropriate for Nancy to pay the. price that
waste and for the Court to award the Adult Children’s fees incurred in this

appeal against Nancy personally.

V. CONCLUSION
Nancy was given a full opportunity to be heard; nonetheless she

could not provide any basis for standing in the particular TEDRA
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proceeding at issue. TEDRA, while broad, does not grant unlimited
standing, nor do Nancy’s personal feelings about the issues involved in
this matter grant her standing to participate here. Absent a legal basis for

standing, the trial court’s Order must stand.

st
DATED this /_ day of July, 2011.

GARVEY SCHUBERT BARER

By %W/W

Bruce A. McDermott, WSBA #18988
Teresa Byers, WSBA #34388
Attorneys for Adult Children

SEA_DOCS:1004387.2
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APPENDIX

NAME DATE PAGE

1. Order and Findings Removing Mar.12, 2010 A-1
Nancy Becker as Personal
Representative and Appointing
Suzanne Paulus as Successor
Personal Representative

2. Premarital Agreement July 5, 1995 A-6

3. Notice of Intent to Withdraw May 28, 2010 A-T7
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Superior Court of Washington
County of King

In re the Estate of:

Virgil Victor Becker, Jr.,
Deceased.

Catherine Jane Becker, Carol-Lynne
Janice Becker, and Elizabeth Diane
Margaret Becker,

Petitioners,
V.
-Nancy Ann Becker, in her capacity as

Personal Representative of the Estate of
Virgil Victor Becker, Jr.,

Respondent, |

FILED

KING COUNTY, WASHINGTON
MARI 2 7010
'SUPERIOR COURT CLERK

BY GINGERBARBER
DERUTY

No. 08-4-04979-2 KNT

Order and Findings Removing Nancy
Becker as Personal Representative
and Appointing Suzanne Paulus as
Successor Personal Representative

[Clerk's Action Required]

THIS MATTER, having come this day before the Court upon the Guardian ad

|t Litem’s Petition to Remove Personal Representaﬁve Nancy Becker (“Nancy”): and having

considered Petitioners’ and Respondent's Response and the Guardian ad Litem's Reply,

the file and records herein; and deeming itse!f duly advised in the premiées, the Coud‘ ]

Qrder and Findings Removing PR and
Appointing Successor
Page 10of 5

JENNIFER G. RYDBERG
. ArTorney At Law
8407 S, 259", Sulte 203
Kent, WA 98030-7536
Orrioes 425-238.5535

Fax: 253.852.0400
Jenny@jerlaw.com:
www.jotlaw.com
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g.ﬁgggﬁggomm\lmmhmweo,

enters the following Findnngs of Fact and Conclustons of Law: .
1. On or about April 4, 2007, Nancy and her husband, Virgil V. Becker, Jr.
(“Decedent”) executed the Limited Llablllty Cornpany Agreement for Doctors Becker, LLC

(the “LLC Agreement”). Nancy and Decedent were the sole Members and Managers of

Doctors Becker LLC (the “LLC”). _

2, Nancy and Decedent transferred three pieces of real property into the LL.C:
lmproved real property with the street address of 1577 White Point Road on San Juan
Island, Washington, improved real property with the street address of 20833 SE 384 St.,

Auburn, Washington, and improved real property with the street address of 1427

Jefferson Avenue, Enumclaw, Washington.

3. Nancy contends the transfer of those three parcels into the LLC did not|

remove any separate property interest she allegedly had in them whereas the LLC
Agreement provides that the LLC owns the property travnsferre'd into it and that its
members do not. _ '

4, Nancy’s claim of a separate prOperty interest in assets owned by the LLC

puts her in direct conflict with the interests of the Estate.

5. Section 9.4 of the LLC Agreement required Nancy, as sole surviving |

Member/Manager of the LLC, to engage an appraiser to determine the value of the LLC
as of the date of dissociaﬁon and to pay Decedent's interest, without discount, by

'multiplying the agreed value of the LLC by the Percentage Interest being transferred.

6.  Nancy has not obtained an appraisal to determine the value of the LLC as |

of the date of dissociation, and she has riot paid»Decedent’s Estate any amount for

Decedent’s interest in the LLC. This creates a direct, irreconcilable conflict with'the
Estate. |

 JENNIFER C, RYDBRERG
AtToRNEY AY Law
8407 S, 269*, Sulte 203

Order and Findings Removing PR and e, A aao30-75%0

2 ge " . Ax 2¢]
i/y)pomt/ng Suceessor . ‘ frtor oo
age 2 of 5 . W, Jeriaw.com
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7. Nancy claimed a community property interest in improved real property with
a street address of 37605 160" Place SE, Auburn, Washington. The Estate’s interest
stems from deeds that state that the decedent owned that property and any after-

acquired interests as his separate property. Nancy's claim of g separate property interest | -

in the property creates a direct, irreconcilable conflict of interest with the Estate.

8. Nancyhas admitted she commingled Estate assets with her own assets and
that some Estate funds she used remain unreimbursed to the Estate. Those facts place |
Nanoy in conflict with the Estate. | |

9. ~Attorney’s fees, GAL fees, and costs were incurred in seeking this relief.

The Court concludes that it is hereby |

ORDERED, ADJUDGED and DECREED that:

1. Nancy Becker is hereby removed as bersonal representative of the Estate
in accordance with RCW 11.28.250 due to the diréot, irreconcilable conflicts of interests
set forth herein.

2, Néhcy Becker shall remain subjéctfto the jurisdiction of this Court and
comply fully with the requirements of RCW 11.28.290; |

g 3. | .The right of the Estate, via the successor personal representative, to bring
claims against Nancy Becker under Chapter 11 (including RCW 11.96A et, seq.) shall
reniain‘undisturbed; _ ‘ '
| 4. Nancy Becker _shall not be discharged from any liability associated with her

actions as personal representative of the Estate or as a surviving member of any

business entity in which the Estate has or had an interest without the express findings of
the Court;
JENNIFER C, RYDEERG
Avrorngy atlaw
. 8407 S, 250", Suite 203,
Order and Findings Removing PR and Kont, W 90030-15%
Appointing Successor ' Fax: 263-662-0400
Page 3of 5 . . lenry@ortaw.com

www.jeraw.com
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5. Pursuant to the Will, Suzanne Paulus shall be appointed the successor
personal representative to serve without bond and with nonintervention powers The
Clerk of the Court shall promptly issue Letters Testamentary to Suzanne Paulus upon the

filing of her sworn Oath of Personal Representatlve In the event that she declines to so

{serve, a professional personal representative may be appointed by agreement of the

GAL and the Adult Children petitioners or by order of this Court:

6. ' Anaward of fees and costs incurred in seekmg thisreliefis reserved fortna[
agreement of the parties, or final administration of this estate whichever is earliest; and

7. Upon the delivery to the office of attorney Robert Van Siclen of Letters
Testamentary issued to the successor personal representative, Nancy Becker and her
attorneys shau immediately deliver to the successor personal representative or her
counsel of record, all money and property of evety kind, and all rights, credits, deeds,
evidences of debt, and papers of every kind, ‘of the deceased, and the Estate’s legal files.

8.  Suzanne PaumS, the sﬁcoessor personal representative, shall appearbefore
the court on March 26, 2010'at-1:00‘ pm to seek the court’s approval of her proposed
counsel. . | '

DONE IN OPEN COURT on March 12, 2010,

Judge James Cayce ™~ \

Presented By:

3 ‘
Guardian/ad Litem for Barbara Becker /.

JENNIFER C, RYDBERG

Avvonney arLaw

8407 S, 2sw.aguue zgg

Order and Findings Removing PR and A oyt
Appointing Successor : Fax: 263-852.0400

. y "
Page 40f5 )emﬂgxzm
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Copy recelved, Approved as {0 Borm,
Presentation waived.:

/
Kenneth L. Schubert lil, WSBA #27322
Teresa Byers, WSBA #34388
Gatvey Schubert Barer
Attomeys for Petitloners

,‘,Qg,,

C. VanSlclen WSBA”#4417
VmSncIen, Stocks & Flrkens
Attorneys for Nancy Becker

| order and Findings Removing PR and

Appointing Successor
Page 50f 5

JENNIFER C. RYDBERG
ATTORNEY AT Law

8407 S, 260", Suite 203
Kant, WA 98030-7536
Orrue: 426-235.6635

Fax! 263-862.0400
Jenny@lerlaw,com
www.jehaw,com
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Prenuptial Agreement
Virgll V. Becker, Jr., and Nancy A. Johnson

The undersigned two partles, Virgll V, Bacler, Jr.,, and Nancy A, Johnsan, do
hersby enter into this prenuptial agreement ta establish and define their
respactive property Interests that currently exist at this time. prior ta their
marriage und that shall be éstablished and continue as part of their marital
relationship, Both partles to this agreement have previously been married and
have. proceeded through dissolution proceedings, It is understood and agreed .
that, having gone through these legal proceedings, a number of factors were
applied that are not valid measures of valus or wealth, such as "goodwill of
business" and other legal theorles that have (ittle true praciical meaning, and
that by. this agreement, the undersigned parties, Virglt V. Becker, Jr, and Naney
Ann Johnson da hereby attempt 1o come to determinations dnd agresment that
are conglstent with practical meaning and function,

Virgll V. Becker, Jr, Is an Orthopaedic surgeon and an attorney, He has
Erofesslonal angd business interests In Washington State and outside this state.

e hias real. and personal propérty-interests In Washington State and outside this
gtate. He has three children by prior marrlage, -

Nancy A, Johnson i an Ear, Nose, and Throat surgeon. She-has prafessional
and husiness interests In Washington State and outside this state, She has real
property and personal property Interests Washington State and outside this
state, She has ne children. .

Both undersigned Virgll V., Becker, Jr,, and Nancy A, Johnson do hereby agree’
that all thelr real and personal property, as well as, and Including their
business intérests and professional practices shall, in whatever form that
these businesses and professional practices shall -evolva Into, and the Income
derfved therefrom, shall at all times, remain thelr individual sole and separate
property, This shall be valld, despite how much, or how little time is. spent in
these relative activities. These separats property assets shall not be
-considarad in any evaluation of weslth or Incorne for purposes of property
divisioh In the eventuality of a dissolutian, or for application of debt of one
party 10 this agreement to the other, Both Virgll V. Becker, Jr,, and Nangy A.
Johnson agree that all payments for and management of their individual
separate property -assets will be construsd to be derived from thelr own
separate property sources, and a community of interegt will not he created
unless specifically statsd In writing, signed by both parties,

Both undersigned Virgl'V, Becker, Jr,, arid Nancy A. Johnson agree to share
household operating expenses, to be funded from thelr own separate property
assets, Nancy A, Johnson, by this agreament, does not agree to accept financial
responsibllity for the three children of Virgil V, Becker, Jr. : '

Signed this Sth day of July 1995 In Auburn, Washlngton,

’ckér. Jr, - Nancy A. Johnson
) "\“ % . %7\4%@‘.}

JLW000132
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In Re the Estate of

No. 08-4-04979-2 KNT -
VIRGIL VICTOR BECKER, JR., _
: NOTICE OF INTENT TO
Deceased. “WITHDRAW

| CATHERINE JANE BECKER, CAROL-
LYNNE JANICE BECKER and ELIZABETH
DIANE MARGARET BECKER,

V.

NANCY ANN BECKER, in her capacity as
Personal Representative of the Estate of Virgil
Victor Becker, Jr.,

IN THE SUPERIOR COURT OF KING COUNTY
IN AND FOR THE STATE OF WASHINGTON

Petitioners,

| Respondent.

THE CLERK OF THE COURT; and

I TO:
TO: BRUCE MCDERMOTT, attorney for Petitioners
TO: JENNIFER RYDBERG, Guardian Ad Litem
- TO:  JENNIFER ‘WHITE, Personal Representative
TO: LADD LEAVENS, attorney for Nancy Becker
NOTICE OF INTENT TO WITHDRAW e
PAGE - 1 , : \/;«“:"f\ﬁ\f\u/

VAN SICLEN, STOCKS & FIRKINS
A Professional Service Corporation
721 45th Street N.E.
Auburn, WA 98002-1381
(253) 859-8899 « Fax (866) 947-4646
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PLEASE TAKE _NOTICE that the undersigned hereby withdraws as attorney of
record for Nancy Ann Becker as Personal Repreéentative of the Estate of Virgil Victor
Becker, Jr. This withdre'wval is effective immediately without order of the court unless an
objection to the withdrawal is served upon said withdrawing attorney within ten (10) days.

DATED this 28th day of May, 2010.

VAN SICLEN, STOCKS & FIRKINS.

ROBERT C. VAN SICLEN, WSBA #4417 '
Withdrawing Attorney for Previous Personal

Representative Nancy Becker

NOTICE OF INTENT TO WITHDRAW VAN SICLEN, STOCKS & FIRKINS
PAGE -2 ' : A Professionat Service Corporation
721 45th Street N.E,
Auburn, WA 98002-1381
(253) 859-8899 « Fax (866) 947-4646
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NO. 65578-7-1

COURT OF APPEALS
FOR THE STATE OF WASHINGTON
DIVISION 1

NANCY BECKER,
Petitioner,
VS.
JENNIFER C. RYDBERG, as Guardian ad
.Litem for Barbara Becker, a minor child,
CATHERINE JANE BECKER, CAROL-
LYNNE JANICE BECKER AND
ELIZABETH DIANE BECKER

Respondents.

CERTIFICATE OF SERVICE

Bruce A, McDermott, WSBA #18988

Kenneth L. Schubert, IIT WSBA #27322

Teresa Byers, WSBA #34388
GARVEY SCHUBERT BARER
Attorneys for Catherine Jane Becker,

Carol-Lynne Becker and Elizabeth Diane Becker

Fighteenth Floor

1191 Second Avenue

Seattle, Washington 98101-2939
206 464 3939

ORIGINAL



L, Jill M. Beagle, certify under penalty of perjury under the laws
of the State of Washington that on July 1, 2011, I caused to be served on
the persons below, in the manner indicated for each, true and correct

copies of the following:
e Brief of Respondents; and
e This Certificate of Service.

Ladd B. Leavens

Davis Wright Tremaine LLP
1201 3" Avenue, #2200
Seattle, WA 98101

Via Hand Delivery

Lance Losey

Ryan Swanson & Cleveland, PLLC
1201 3" Avenue, Suite 3400
Seattle, WA 98101-3034

Via Hand Delivery

Patricia H, Char

K& Gates LLP

925-4" Avenue, Suite 2900
Seattle, WA 98104-1158
Via Hand Delivery

st
Dated this | ~ Day of July, 2011, _
ﬁw/ﬁ&ag/w

_ ﬂfﬂl M. Beagle
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