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I. INTRODUCTION

The threshold question is whether the Department of Health (the
“Department”) may disregard well-established certificate of need (“CN™)
laws and longstanding departmental policy for the purpose of agency
action settling separate federal litigation. Consistent with the decision
entered by King County Superior Court Judge Mary 1. Yu (Appendix A
and B), Petitioners ask that the Court find (1) that the Department cannot
disregard established Washington CN laws and longstanding policies to
settle a federal lawsuit; (2) that the Department’s decision to grant a CN to
Odyssey under a so-called “special circumstance” based upon its 2009
methodology long afier the record was closed on a 2006 CN application
was arbitrary and capricious; and (3) that summary adoption of the
settlement agreement by the Health Law Judge (“HLJ”) that Odyssey had
met all four of the CN criteria, without any analysis or substantiation in
the record and without conducting an adjudication on the merits, was

likewise arbitrary and capricious and an error of law.

II. ISSUES

A. Did the Department engage in arbitrary and capricious
decision making when it épproved Odyssey’s 2006 CN application for
King County in exchange for dismissal of the federal lawsuit?

B. Did the Department engage in arbitrary and capricious
decision-making and commit an error of law and when it relied upon data
collected more than two years after the submission of Odyssey’s 2006 CN
application and more than a year and a half after the record had closed on

the evaluation of Odyssey’s 2006 CN application?

PETITIONERS’ SUPPLEMENTAL BRIEF -1



C. Did the Department engage in arbitrary and capricious
decision making and violate longstanding policy by awarding a CN to
Odyssey even though there had been no analysis to determine that
Odyssey’s CN application met all four of the CN regulatory criteria?

D. Did the Department violate Evergreen and Providence’s
procedural due process rights when it refused to provide an adjudicative
hearing on the merits as required under RCW 70.38.115(10)(b) and as

permitted under longstanding departmental policy?

I1I. STATEMENT OF THE CASE

A, The CN Laws Were Designed to Control Healthcare Costs by
Implementing Established Health Planning Criteria and
Promoting Greater Utilization of Existing Healthcare Services.

The CN laws (Ch. 70.38 RCW)- and regulations (Ch. 246-310
WAC) govern the Department’s role of administering the orderly planning
of healthcare services. The legislature enacted Ch. 70.38 RCW in
response to a Congressional mandate for states to adopt health planning
procedures to, inter alia, prevent “unnecessary duplication and
fragmentation” of healthcare services. 1979 Wash. 1st Ex. Sess., ch. 161,
§ 1. The primary objective of CN regulation is to control health care costs
by limiting the introduction of new healthcare providers, ensuring better
utilization of existing institutional health services and majpr medical
equipment. St. Joseph Hosp. & Health Care Ctr. v. Department of Health,
125 Wn.2d 733, 735-36 & 741, 887 P.2d 891 (1995).

B. Certificate of Need Laws and Procedure.

Ch. 70.38 RCW requires certain healthcare providers to obtain a

CN from the Department before establishing a new health facility or
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service. One type of “health care facility” requiring a CN is a hospice
agency. RCW 70.38.105(4)(a) and RCW 70.38.025(6).

A party interested in establishing a hospice agency must file a CN
application. WAC 246-310-090. The Department then conducts a public
hearing for receiving input from the community and existing providers.
WAC 246-310-180. The Department evaluates the following four
regulatory criteria to determine whether to grant or deny a CN application:
(1) Need under WAC 246-310-210 and WAC 246-310-290; (2) Financial
Feasibility under WAC 246-310-220; (3) Structure and Process of Care
under WAC 246-310-230; and (4) Cost Containment under WAC 246-
310-240. After the evaluation, the Deparfment must issue written findings
and conclusions on each of the four criteria to support its decision to
approve or deny. WAC 246-310-490."

If the Department denies the CN application, the applicant has the
right to an adjudicative proceeding under Ch. 34.05 RCW. RCW
70.38.115(10)(a). If the Department grants the CN application, an existing
provider has the right to request an adjudicative proceeding to challenge
the merits. See RCW 70.38.115(10)(b)(iii); St. Joseph Hosp., 125 Wn.2d
at 744; and as permitted under longstanding policy of the Department.

Under Washington’s CN laws, existing providers like Evergreen

! The Department rnever issued findings and conclusions when it reversed its position
and granted Odyssey’s 2006 CN application as part of its seftlement of the federal
lawsuit. Instead, it issued a two page Notice of Proposed Settlement (AR 1101-02),
summarily granting Odyssey’s 2006 CN application for King County under the guise of a
“special circumstance” in exchange for the dismissal.

% Neither the Department nor Odyssey can refute the fact that both Evergreen and
Providence would have been able to appeal the Department’s decision in an adjudicative
proceeding had the Department granted Odyssey’s CN application from the outset.

PETITIONERS’ SUPPLEMENTAL BRIEF -3



and Providence have a statutory right to present “oral or written testimony
and argument” in all CN-related adjudicative proceedings. RCW
70.38.115(10)(a) & (b)(iii). The right of existing providers to seek review
of errors of law and fact was recognized by this Court in St. Joseph Hosp.,
125 Wn.2d at 742-44. CN adjudicative proceedings are governed by
RCW 34.05.410 — .494. See RCW 70.38.115(10)(a) & (b).

CN review is designed to allow providers like Evergreen and
Providence and the public to have meaningful participation in all aspects
of the CN decision-making process, ensuring that each applicant meets the
CN regulatory requirements. See, e.g.,, RCW 70.38.015 (“[i]nvolvement
in health planning from both consumers and providers throughout the state
should be encouraged”); WAC 246-310-180 (right of providers and the
public to request and participate in a public hearing); WAC 246-10-119
(right of providers to intervene in an adjudicative proceeding); WAC 246-
310-610 (right of existing providers to present oral and written testimony
and argument); and St. Joseph Hosp., 125 Wn.2d at 742 (holding that
providers have standing to request r¢view of the Department’s CN
decisions to correct errors of law and fact). Participation by the public and
providers is a critical element of the review process.

A Health Law Judge (“HLJ”) conducts the adjudicative
proceeding under Ch. 34.05 RCW and Ch. 246-10 WAC and issues a final
order deciding whether the Department properly approved or denied the
application. Following the issuance of that final order, the applicant or
existing provider may file a petition for judicial review in superior court.

RCW 34.05.514. The court upon judicial review then decides to affirm,
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reverse, or remand the Department’s decision, under the standards set

forth in the APA. RCW 34.05.574(1).

C. The Depai‘tment Applies an Established Regulatory Hospice
Health Planning Methodology Developed by Industry Experts
to Forecast Future Demand.

The hospice need methodology is a health planning forecasting
analysis developed by industry experts. In 2003, the Department adopted
WAC 246-310-290, a forecasting methodology used by the Department
for assessing the need for a new hospice agency in a specific county.

Prior to the adoption, the Department established the Hospice
Methodology Advisory Committee (the “Committee”) to make
recommendations. The Department selected 12 individuals with extensive
hospice backgrounds to serve as members of the Committee after
consultation with the Washington State Hospice Organization and the
Home Care Association of Washington. The Department adopted the
Committee’s recommendations in WAC 246-310-290.

The need methodology in WAC 246-310-290(7) is designed to
forecast whether a surplus or shortage of hospice services exist in a given
county. It uses historical hospice utilization data and trends it forward.
AR 16. If the shortage is sufficient for the establishment of a new hospice
agency, the “Need” element of WAC 246-310-270(7) is found to be met.
The applicant, however, also has the burden of demonstrating that its

proposal also meets all of the other CN regulatory criteria.
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D. In 2008, the Court of Appeals Upheld the Department’s
Interpretation and Application of the Hospice Health Planning
Forecast Methodology (“Odyssey 1”).

In October 2003, Odyssey filed three CN applications to establish
new hospice agencies in King, Snohomish, and Pierce Counties. The
Department denied them because, infer alia, the hospice need regulatory
methodology under WAC 246-310-290 demonstrated a surplus of hospice
agencies in the respective counties. In October 2008, the Court of Appeals
affirmed the Department’s decision, holding that the Department correctly
interpreted and applied the forecasting methodology using the historical
utilization data gathered by the Department. Odyssey Healthcare
Operating B, LP, 145 Wn. App. at 146 (“Odyssey I”).

E. Odyssey’s Subsequent 2006 and 2007 Applications and
Appeals (“Odyssey 1I”).

In October 2006, during the pendency of Odyssey I, Odyssey filed
another set of CN applications to establish new hospice agencies in Pierce,
King, and Snohomish Counties. AR 2:16-17, 42:16-17; 81:16-17.
Odyssey’s 2006 King County application is at AR 385-404. A public
hearing was held under WAC 246-310-180, and the public testimony was
overwhelmingly against Odyssey’s proposal both in terms of Odyssey
being a competent provider of hospice services and in terms of Odyssey
not meeting the established criteria for CN approval. AR 1383, 1425-49.
Many different types of professionals (nurses, doctors, patients) testified
to the adequate supply and quality of the sérvices in the area. Id.

In August 2007, the Department again denied Odyssey’s

applications. AR 11-38. Applying the same methodology upheld in
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Odyssey I, the Department determined that the applications were “not
consistent with the Certificate of Need review criteria ... Need ...
Financial Feasibility ... Structure and Process of Care . . . [and] Cost
Containment ....” AR 11. The Department’s August 2007 evaluation of
need is hereinafter referred to as the “2007 Methodology.™  The
Department’s analyst had extensive experience and noted that the
historical utilization data used for the forecast was even more complete
and accurate than the data provided by Odyssey. AR 11-38.

In September 2007, Odyssey filed three applications for
adjudicative proceedings, again arguing that the Department had
misinterpreted and misapplied the need methodology (as in Odyssey I).
AR 1-118. In October and November 2007, the HLJ granted Evergreen’s
request to intervene. AR 153, 158. The King, Snohomish, and Pierce
County proceedings were then consolidated and stayed until resolution of
Odyssey I. AR 165-70, 177-78, 183-84.

* In June 2008, in the course of its evaluation of a 2007 hospice CN
application, the Department performed the “2008 Methodology” for King
County. AR 1342. The 2008 Methodology also showed no need for
additional hospice agencies in King County through 2012. Id. The
Department used 2004-2006 historical use data for this health planning
projection. Id.

In February 2009, shortly after the issuance of Odyssey I, Odyssey

3 For clarification, a summary for each of the different need methodologies analyzed
by the Department by year and the applicable historical utilization rates applied in each
forecast is provided in Appendix F.

PETITIONERS’ SUPPLEMENTAL BRIEF —7



requested a stay in order to file a federal lawsuit for money damages
against the Department. AR 251. Odyssey also asserted that it believed
there would be sufficient need for a CN application to be filed in “October
2009 and that it might choose to apply for that CN rather than continuing
to appeal. AR 253-54. At that time (February 2009), Providence also
petitioned to intervene. AR 200-248.

In March 2009, the HLJ granted Odyssey’s request for a stay until
September 2009. AR 252-55. Providence’s intervention'request was also
stayed pending Odyssey’s decision as to which action it would take. Id.

F. Odyssey Filed a Federal Lawsuit for Money Damages Against
the Department.

In April 2009, Odyssey filed a money damages lawsuit in federal
court alleging violations of the Sherman Act under 15 U.S.C. § 1, the
Commerce Clause of the United States Constitution under Article I, § 8,
cl. 3, and liability under 42 U.S.C. § 1983. AR 257-78. Odyssey sought
substantial money damages against the Department. Id.

In June 2009, the Department filed an answer in federal court, in
which it denied Odyssey’s contention that its 2006 CN applications were
improperly evaluated. AR 1081-88. The Department denied Odyssey’s
contention that, “[t]his projection, based on faulty Methodology and data,
incorrectly resulted in Odyssey being denied its [2006] CN application.”
AR 1069, 1085. The Department admitted that it “advised Odyssey that it
could only consider Odyssey’s October 2006 CN application under the
2007 Methodology and therefore the 2007 Methodology’s projection of
need in 2009, 2010, and 2011 applied.” AR 1074-75, 1086.
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In addition, in its answer, the Department admitted Odyssey’s
contention that it refused Odyssey’s request for a CN in King County,
stating that “even though the 2009 Methodology showed a projected need
in King County . . . , the Department would not consider the 2009
Methodology in Odyssey’s appeal of its denied October 2006
applications.” ¥ AR 1074, 1086. The Department also admitted
Odyssey’s contention that its “2008 Methodology” also showed no need
through 2011.> AR 1073, 1086.

Prior to this appeal, the Department had consistently admitted that
the 2009 Methodology could not be used for purposes of Odyssey’s 2006
CN applications. The admissions above are consistent with its position in
federal court prior to settlement with Odyssey. For example, in February
2009, in discussions about whether the Department could use the “2009
Methodology” to evaluate Odyssey’s 2006 CN application for King
County, the Department’s counsel stated, “As you know, we always look
at the facts that existed during review. So, we can’t approve your
application based on a Methodology run long dfter the record closed. In
such cases, applicants must reapply.” See Appendix C (Decl. Fitzgerald,
dated August 31, 2010, at Ex. N) (emphasis and bold added).®

* The “2009 Methodology” is described below. The Court of Appeals mistakenly
referred to this as the “2008 Methodology” in its opinion. King County Pub. Hosp. Dist.
No. 2v. Dep’t of Health, 167 Wn. App. 740, 744,275 P.3d 1141 (2012).

® The Department ran the hospice need methodology for King County in 2007, 2008,
and 2009. Both the “2007 Methodology” (applicable to Odyssey’s 2006 application) and
“2008 Methodology” demonstrated a surplus of hospice agencies.

5 On September 23, 2010, the trial court granted petitioners’ request to supplement
the agency record. Sub No. 72. Copies of the supplemented records are attached as
Appendix C, (Decl. Fitzgerald, dated August 31, 2010, at Exhibits K, L, M, and N).
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G. In 2009, the Department Settled the Federal Lawsuit by
Agreeing to Grant a CN to Odyssey for King County.

In September 2009, Odyssey informed the HL.J that it had engaged
in settlement negotiations with the Department “on both the federal and
administrative proceedings.” It requested and received another
continuance until November 2009. AR 279-80. However, none of the
Petitioners were ever advised of the negotiations despite the fact that
Evergreen had been granted full intervention and Providence had filed for
intervention (but which decision had been stayed at Odyssey’s request).

On September 25, 2009, the Department and Odyssey agreed to
settle the federal lawsuit by granting Odyssey’s 2006 CN application for
King County in exchange for the dismissal. AR 1091-92. The
Department claimed its decision was justified based upon the need
methodology it ran in 2009 (the “2009 Methodology™), which was based
upon the use data it had collected in December 2008. Id. According to
the Debartment, the 2009 Methodology purported to “now” show new
need in King County. Id. This is the same 2009 Methodology the
Department said could not be used just three months earlier (June 2009) in
its answer to the federal lawsuit. AR 1074, 1086.

The federal settlement stated, “[t]he parties will enter into the
attached Settlement and Stipulation in the pending adjudicative proceeding
before the Department of Health.” AR 1091. The federal settlement
contained a “bad faith” provision to force the Department to submit the
proposed settlement to the HI.J for approval. AR 1092.

In an attempt to provide a post-hoc rationale for its decision, the

Department stated that it “conducted a survey of existing King County
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providers based on services offered in 2007 . . . the data shows a current
need for two additional hospice agencies in King County . . . [and] [b]ased
on this data showing need, the undersigned parties propose settlement
under RCW 70.38.115(10)(c) approving Odyssey’s [2006] application to
establish a new hospice agency in King County . ...” AR 353.

The stipulation indicated the Department’s need methodology for
Odyssey’s 2006 CN application would be based upon use data obtained in
December 2008 (the 2009 Methodology). AR 355-60. The stipulation
also did not include any findings for the other CN criter‘ia, which were
determined to be unmet in the original evaluation (financial feasibility,
structure and process of care, and cost containment). AR 355-60.

Documents later obtained in public disclosure demonstrate that the
grant of a CN to Odyssey for King County was central to and the sole

basis for settlement of the federal lawsuit;

[Odyssey’s Counsel] As you know, the King County CN is
central to Odyssey’s willingness to settle and any added
risks and hurtles [sic] making that less likely to occur
correspondingly make Odyssey less willing to settle.”

[Department’s Counsel] Frankly, the idea that we are
‘“trying to avoid’ giving Odyssey its CN, ‘putting up
hurdles,” and ‘making additions’ to the agreed settlement is
simply ridiculous.

Appendix C (Decl. Fitzgerald, Ex. L).

H. The Department issued a Notice of Proposed Settlement,
Claiming a “Special Circumstance.”

On September 29, 2009, the Department issued a Notice of
Proposed Settlement to Evergreen, Providence, Swedish Health Services

d/b/a Swedish Visiting Nurse Services (“Swedish”), and Franciscan
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Health Systems (“Franciscan™) and invited comments. AR 297-99; 348-
51; 515-17. The proposed settlement stated, “[blased on this [December
2008 use] data showing need, the undersigned parties propose settlement
under RCW 70.38.115(10)(c) approving Odyssey’s [2006] application to
establish a new hospice agency in King County . .. .”). AR 298. The
Department stated that “the proposed settlement of the adjudicative
proceeding is part of the settlement between the parties resolving the
federal lawsuit.” AR 298 (italics added). The Department based its

decision on a “special circumstance,” which it described as follows:

In 2008, the Program conducted its survey of existing King
County providers for 2007 use data. Applying the hospice
need methodology to this data showed a current need for
two additional hospice agencies. Due to a special
circumstance, the Program will consider this new data in
deciding whether to approve Odyssey’s [2006] King
County application. The special circumstance is that this
new need data was not available to Odyssey by the
deadline for applications in 2008.

AR 298 (internal footnote omitted, emphasis and bold added).

Evergreen, Providence, Swedish, and Franciscan submitted
comments on the so-called “special circumstance.” AR 1102-58; 1425-49.
The comments included the fact that the Department had not complied

with the CN laws or with its own longstanding policies regarding evidence

" Odyssey did not file a CN application in 2007, 2008, or 2009. As the Department
admitted in answering Odyssey’s federal lawsuit, the historical utilization data collected
by the Department in “December 2008” is inapplicable to Odyssey’s 2006 CN
application. As with other CN applicants, Odyssey could have applied for a CN based on
any need the methodology showed in later years, but it elected not fo do so. In fact, in
February 2009, Odyssey told the HLJ that it believed there would be sufficient need for a
CN application to be filed in “October 2009 and that it might choose to apply for that
CN rather than continuing to appeal. AR 253-54. Qdyssey, however, chose not to
submit a CN application.
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to be used for CN applications. AR 1102-58; 1425-49,

Evergreen and Providence informed the Department that it had
properly evaluated Odyssey’s 2006 CN application in August 2007 using
the same methodology upheld by -the court in Odyssey I and that a
deviation now would require rulemaking. AR 1115-16; 1125-26; 1128.
They also informed the Department that it could not use data obtained
over two years after Odyssey’s submission of its 2006 CN applications
and a year and a half after the record had closed — such data, regardless of
its accuracy, is contrary to longstanding departmental policy and irrelevant
to a 2006 CN application. AR 1116-21; 1123-24; 1128.

Evergreen and Providence also informed the Department that it
had failed to include some approved hospice providers in its 2009
Methodology and artificially extended the forecést horizon applicable for
the need methodology. AR 1104-1108; 1124-25. On October 20, 2009,
the Department approved Kline Galland’s proposal to establish a CN
hospice agency in King County. AR 476, 478, 1138. The Department
ignored Kline Galland in its 2009 Methodology. Likewise, as Providence
explained, the Department also failed to include Providence ElderPlace in
its 2009 Methddology. AR 1387. Finally, Evergreen and Providence
informed that Department that it had failed to reevaluate all the other CN
- criteria that the Department found unmet (financial feasibility, structure
and process of care, and cost containment). AR 1434-43,

In October ‘2009, the HLJ granted the petitions of Providence,
Swedish, and Franciscan to intervene, but only for the limited purpose of

commenting on the proposed settlement. AR 1001, 1008. He expressly
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declined to allow intervention for a hearing on the merits. Id. According
to the HLJ, thé only thing he was deciding was settlement; the merits of
Odyssey’s application were not before him and, therefore, intervention
was not appropriate on those grounds. /d.

On October 30, 2009, in a summary proceeding before the
scheduled adjudicative hearing, the Department submitted its proposed
settlement to the HLJ. AR 1018-28. Both the Department and Odyssey
asked the HLJ to approve their federal settlement and to reject the existing
providers’ request for a hearing on the merits. On November 10, 2009,
Evergreen, Providence, Swedish, and Franciscan submitted responses
opposing the Department’s request to have the HLJ approve the
settlement. AR 1179-1527. They provided the legal basis for rejecting the
Department’s settlement of the federal lawsuit, reiterating the authority
establishing that the settlement contravenes well-established Washington
CN laws and longstanding departmental policy. See id.

On November 18, 2009, Odyssey and the Department submitted
arguments in support of their settlement proposal. AR 1528-1681; 1682~
1699. On November 30, 2009, Evergreen, Providence, Swedish, and
Franciscan filed a joint reply brief in opposition to the federal settlement.
AR 1700-09. On December 8, 2009, without oral argument or an
adjudicative hearing, the HLJ entered the Department’s proposed order
granting Odyssey’s 2006 CN application for King County and denying the
existing providers’ request for an adjudicative proceeding. AR 1721-24.

In its decision, the Court of Appeals made a material factual error,

stating that, “[the HLJ] also conducted a hearing prior to its determination

PETITIONERS’ SUPPLEMENTAL BRIEF — 14



to approve the proposed settlement.” King County Pub. Hosp. Dist. No. 2
v. Dep’t of Health, 167 Wn. App. 740, 748 n.7, 275 P.3d 1141 (2012).
The HLJ never conducted a hearing on the merits, but instead addressed
the settlement in a summary proceeding before Odyssey’s scheduled
adjudicative hearing, AR 1721-24. 1In addition, the Court of Appeals
erroneously stated that the HLJ made “findings” that Odyssey’s 2006 CN
application was consistent with the statutory criteria. King County Pub.
Hosp. Dist. No. 2, 167 Wn. App. at 748 n. 7. However, the HLJ’s order is
a short two-page summary ruling and contains no specific findings. AR
1102-03 & 1721-24. The Department’s briefing likewise is devoid of any
written reevaluation of each of the statutory CN criteria as required under
WAC 246-310-490. AR 1018-28; AR 1528-1681; 1682-1699. Although
the Department has CN analysts that conduct reevaluations,® the record
contains no such reevaluation of the CN criteria at issue here.

Evergreen, Providence, and Swedish sought judicial review of the
Department’s final decision. Evergreen’ also filed for a separate request
for an adjudicative proceeding to address the merits. On January 29,
2010, Evergreen, the Department, and Odyssey stipulated to dismiss the
adjudicative proceeding, agreeing this case controlled and reserving the
right to reinstate the adjudicative proceeding if any party argued failure to
exhaust administrative remedies or if it was later determined that a
separate action was required. Appendix C (Decl. Fitzgerald, at Ex. K).

Contrary to Odyssey’s claim, the Department has agreed that RCW

¥ See, e.g., the Department analyst’s original detailed written evaluation denying
Odyssey’s CN applications. AR 11-38.
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70.38.115(10)(c) does not bar judicial review of the CN decision on the

merits. See Appendix C (Decl. Fitzgerald at Ex. M).

IV. AUTHORITY

A. The Standard of Review for Summary Decisions Made in
Advance of an Adjudicative Proceeding Applies.

The Court of Appeals used the wrong standard of review. King
County Pub. Hosp. Dist. No., 167 Wn. App. at 750-51. There is no
dispute that the HL.J made a summary decision on a motion in advance of
any adjudicative proceeding.”  Although the HLJ has the right to
summarily decide issues in advance of an adjudicative hearing, he or she
must use the same standards as those used for summary judgment.
Verizon NW., Inc. v. Employment Sec. Dep’t, 164 Wn.2d 909, 915-16, 194
P.3d 255 (2008). On appeal, a reviewing court will “oﬂzerlay the APA

standard for review with the summary judgment standard.”'® Id. at 916.

? The Department throughout its briefing mischaracterizes the summary

determination as an “adjudicative hearing.” No adjudicative hearing was held. Instead,
the HLJ approved the settlement in a summary decision in advance of Odyssey’s
adjudicative hearing. It was nothing more than a summary ruling on a motion without
oral argument. The Department now admits that approval was by motion. See Appellant
DOH Reply Br. at 10 n.6. In fact, the HL.J limited intervention to only “commenting” on
the proposed settlement. AR 1001, 1008.

' Based upon the Department’s highly unreasoned and wildly inconsistent decision,
the trial court’s ruling may also be affirmed under the APA standard of review without an
overlay. Under the APA standard of review, relief may be granted if any one or all of the
following apply: (1) the decision is unconstitutional; (2) the agency engaged in unlawful
procedure or decision-making or failed to follow prescribed procedures; (3) the agency
erroneously interpreted or applied the law; (4) the decision is not supported by substantial
evidence; (5) the decision is inconsistent with a rule unless a rational basis has been
established; and/or (6) the order is arbitrary and capricious. RCW 34.05.570(3); see also
Postema v. Pollution Control Hearings Bd., 142 Wn.2d 68, 77, 11 P.3d 726 (2000).
Contrary to how the Court of Appeals applied the standard of review, the arbitrary and
capricious standard does not (and should not) mean that the review is insubstantial; to the
contrary, courts must “engage in a substantial inquiry” and conduct a “thorough, probing,
in-depth review.” Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 415,
91 S. Ct. 814, 28 L. Ed. 2d 136 (1971), overruled on other grounds by Califano v.
Sanders, 430 U.S. 99, 97 S. Ct. 980, 51 L. Ed. 2d 192 (1977).
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The reviewing court then “view[s] the facts in the record in the light most
favorable to the nonmoving party . . . [and will affirm the decision] only
where the undisputed facts entitle the moving party to judgment as a
matter of law.” Id. On appeal, the facts are reviewed de novo and issues
of law are reviewed under the error of law standard. Id.

B. The Department Correctly Evaluated and Denied Odyssey’s
2006 CN Application for King County Consistent With Well-
Established CN Laws and Longstanding Departmental Policy.

The Department has not and never has asserted any error with its
August 2007 evaluation of Odyssey’s 2006 CN application for King
County. It was correct in all respects and entirely consistent with the laws
governing CN review and with the Department’s evaluation of other
hospice CN applications. Although the Department has not identified any
errors, the Department still wants to depart from the established CN laws
for the sole purpose of settling the federal lawsuit. While the Department
seeks to avoid the cost of federal litigation at the expense of disregarding
established CN law and policy,11 its obligation and responsibility to follow
Washington’s CN laws cannot be overridden by federal litigation.

As late as June 2009, the Department admitted in the federal court
proceedings that it properly denied Odyssey’s CN applications in 2007,
using appropriate 2003-2005 use data to forecast future demand. AR
1081-88. The Department denied Odyssey’s contention that, “[t]his

projection, based on faulty Methodology and data, incorrectly resulted in

! The Department stated that its decision to grant Odyssey’s 2006 CN application
was financially motivated. CP 507 (Dep’t Br. at 3:8-9) (“The Department had no interest
in expending resources defending a rule that it might amend in the near future.”).
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Odyssey being denied its [2006] CN application.” AR 1069, 1085. The
Department admitted that it “advised Odyssey that it could only consider
Odyssey’s October 2006 CN application under the 2007 Methodology and
therefore the 2007 Methodology’s projection of need in 2009, 2010, and
2011 applied.” AR 1074-75, 1086. The Department admitted that the
2009 Methodology could not be used. AR 1074, 1086. Statements of fact
made in responsive pleadings are admissions against the party making
them, and are in favor of the party’s adversary. Neilson v. Vashon Island
School Dist. No. 402, 87 Wn.2d 955, 958, 558 P.2d 167 (1976).

The Department does not claim any error with the historical use
data used to evaluate and deny Odyssey’s 2006 application for King
County. In fact, the use data used to evaluate Odyssey’s 2006 application
was more complete than data used in prior hospice CN reviews and the
survey responses were obtained from all providers identified by Odyssey
as serving King County. AR 1282 (the Department’s analyst stated,
“[a]lthough not all hospice providers in the state responded to the
program’s surveys, 7 of the 8 surveys mailed to King County providers
identified by the Department were returned. In contrast, all providers
identified by the applicant [Odyssey] as serving King County provided
responses.”) (emphasis added).

The Court of Appeals opinion also does not address Odyssey
Healthcare Operating B, LP, 145 Wn. App. at 146 (Odyssey I), which
affirmed the interpretation and application of the same need methodology
that the Department used to deny Odyssey’s 2006 CN application. In

Odyssey I, the Court of Appeals held that the Department correctly
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interpreted and applied the hospice need forecasting methodology using
2000-2002 utilization data in the evaluation of Odyssey’s 2003 CN
applications. Odyssey Healthcare Operating B, LP, 145 Wn. App. at 146
(“Odyssey I”). The court considered and rejected Odyssey’s contention
that the historical utilization data was improper. Id. at 145-46.

Using the same methodology upheld in Odyssey I, the Department
used 2003-2005 historical utilization data and denied Odyssey’s 2006 CN
applications. There is no dispute that the Department’s application of the
methodology was entirely consistent with how it had applied the same
hospice need methodology to other CN applicants in the past.

However, after admitting in June 2009 that it had accurately
evaluated and denied Odyssey’s 2006 CN applications (in its answer to the
federal lawsuit), the Department later fully departed from the methodology
upheld in Odyssey I by using data collected in December 2008 (the 2009
Methodology). This is highly inconsistent with the methodology approved
in Odyssey 1 and applied to other hospice agency CN applications.
Although the historical utilization data collected by the Department in
December 2008 and applied in the 2009 Methodology may be appropriate
for a 2008 or 2009 CN application, it is clearly inapplicable to Odyssey’s
2006 CN applications. As stated previously, Odyssey did not even file a
CN application in 2007, 2008, or 2009.

In sum, the Department admits that it properly evaluated and
denied Odyssey’s 2006 CN applications and identifies no errors‘in the
2007 evaluation. In fact, the Department appropriately obtained historical

utilization data from all those providers identified by Odyssey in its CN
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application as serving King County. In addition, any argument regarding
partially incomplete survey results were already considered and refuted by
the Court of Appeals in Odyssey 1. See Odysséy Healthcare, 145 Wn.
App. at 145-46. As the frial court found, the Department’s decision to
settle the federal lawsuit long after the record had closed on Odyssey’s
2006 CN application for King County was arbitrary and capricious.

There is simply no principled rationale for using a 2009
Methodology for a 2006 CN application. In addition to creating
substantial uncertainty for providers and undermining the legislative intent
for meaningful input from both consumers and the public (RCW
70.38.015), this settlement encourages disappointed providers to delay
agency and judicial review actions, as Odyssey has done here, in the blind
hope that future supporting data might become available.
| This Court has recognized that “the [I]egislature sought to oversee
development of Washington’s health and medical resources in a planned,
orderly fashion, consistent with identified priorities and | without
unnecessary duplication or fragmentation.” Children's Hosp. v. Dep't of
Health, 95 Wn. App. 858, 865, 975 P.2d 567 (1999) (internal quotes and
citation omitted). There is nothing planned or orderly about disregarding
established CN law and departmental practice for the sole purpose of
settling unrelated federal litigation.

C. The Trial Court Appropriately Remanded the Case.

A reviewing court may, inter alia, affirm, reverse, or remand the
agency’s decision. RCW 34.05.570(1)(b); see also W. Ports Transp., Inc.
v. Emp. Sec., 110 Wn. App. 440, 450, 41 P.3d 510 (2002).
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1. The Trial Court Correctly Determined that Under
RCW 70.38.115(10)(¢), the Legislature did not Intend
to Allow the Department to Disregard Established CN
Laws and did not intend to Eliminate the Rights of
Existing Providers under RCW 70.38.115(10)(b).'

The trial court correctly determined that the Legislature did not
intend to “allow a ‘settlement’ to circumvent established procedures or to
modify a decision of the Department withozﬁ‘ an adjudicative hearing,
especially if the primary settlement arose from an entirely separate lawsuit
and proceeding.”’® Appendix A at 2 (emphasis added). In enacting the
notice provision for settlement under RCW 70.38.115(10)(c), the
legislature did not intend to dispense with all other statutory and
regulatory criteria governing CN review and clearly did not intend to
nullify all statutory rights given to affected providers for correcting errors

of fact and law made by the Department. See RCW 70.38.115(10)(b).

12 Contrary to the inaccurate claim being made by the Department (see, e.g., Dept.
Reply Br. at 10 n.6), Petitioners have repeatedly requested an adjudicative proceeding on
the merits. See, e.g.,, AR 1251-53 (Evergreen’s request to the HLJ for a fair hearing to
resolve the issues of disputed fact and law). The HIJ instead decided the issues in a
summary proceeding before hearing. Similarly in their briefing to the trial court, the
Petitioners requested the following relief, which was ordered by the trial court (this is the
same relief they asked the Court of Appeals to affirm):

Therefore, this Court should reverse this agency action and remand to the
HLJ to conduct the adjudicative proceeding commenced by Odyssey. On
remand, the HLJ should be instructed that the 2009 Methodology cannot be
used to evaluate Odyssey’s 2006 CN application for King County. The HLJ
must then determine, based on the applicable law and the relevant evidence
available at the time the record was open, whether or not Odyssey’s CN
application satisfied the applicable CN regulatory criteria. (CP 731-32).

" In contrast, the Court of Appeals, without conducting any meaningful review of
the CN laws, without considering the legislative and case law underpinnings of the
statutory CN notice provision for settlements, and without evaluating the legislative
intent of the CN laws, the Court of Appeals held that “chapter 70.38 RCW . . . imposes
no substantive or evidentiary limitations on settlement.” King County Pub. Hosp. Dist.
No. 2, 167 Wn. App. at 751-52. According to the Court of Appeals, “in the context of
settlement,” which it characterized as the “critical fact,” the Department purportedly has
unfettered discretion to wildly deviate from its “general policy . . . of not considering
evidence available [long] after the review period.” Id. at 752.
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The Department has long permitted existing providers the right to correct
errors of law and fact in adjudicative proceedings. “The legislature is
presumed to know the law in the area in which it is legislating.” Wynn v.
Earin, 163 Wn.2d 361, 371, 181 P.3d 806 (2008).

Subsection (10)(c) of RCW 70.38.115 was added in July 19953, in
response to St. Joseph Hosp., 125 Wn.2d at 737 & 742-44, a case in which_
the Supreme Court found that the Department had a legal obligation to
notify affected providers of the terms of a stipulated settlement that
reopened the CN review process. Subsection (10)(c) codified the Court’s
holding in St. Joseph by requiring the Department to notify affected
providers of any plans to settle with an applicant prior to the conclusion of
an adjudicative proceeding and to afford them an opportunity to comment
in advance of any settlement. The legislature knew of the statutory and
regulatory rights provided to existing providers, including those stated in
subsection 10(b), and it did not eliminate any of them.

The Final Bill Report from the legislature states, “[t]he interested
party must also be afforded an opportunity to comment in advance of any
proposed settlement.” See Appendix D (Supplemental Decl. Fitzgerald,
dated September 21, 2010, at Ex. A) (emphasis added): The word “also”
reflects an intention to confer additional rights to _affected providers
whose interests the CN laws were designed to protect.

Nothing in the legislative history suggests an intention to nullify
the existing rights of affected CN providers or to eliminate Washington’s
established criteria governing CN review. See id If the Legislature

intended such a significant change in the law, it would have said so. See
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Kaiser Aluminum & Chem. Corp. v. Pollution Control Hearings Bd., 33
Wn. App. 352, 356, 654 P.2d 723 (1982).

2. The Trial Court Properly Determined that the
Department’s Complete Departure from Its Previous
Position on the 2009 Methodology for a Period of Over
Two Years for the Sole Purpose of Settling a Federal .
Lawsuit Was Arbitrary and Capricious.

The 2009 Methodology is inapplicable to the evaluation of
Odyssey’s 2006 CN application for King County — the 'Department has
never used data collected two-years later as a basis for their health
planning. In Univ. of Washington Medical Ctr. v. Dept. of Health, the
Department stated to this Court that it could only consider facts existing
around the time an applicant files a CN application. 164 Wn.2d 95, 103,
187 P.3d 243 (2008) (the Department stated that a CN decision is based
upon a “snapshot of facts around the time the application is filed.”). This
supports the “statutory objective of expeditious decision making” and
encourages “meaningful public input on th|e] evidence.” Univ. of
Washington Medical Ctr., 164 Wn.2d at 104.

As described in the Department’s 2007 denial of Odyssey’s CN for
King County, the need methodology uses “historical hospice utilization”
to forecast future demand. AR 16. As discussed in subsection IV.B.
above, the Department correctly used 2003-2005 utilization data (the
“historical utilization data™) to appropriately forecast future demand for
Odyssey’s 2006 CN application. The Department agrees this was
appropriate. However, the use rate obtained by the Department in
December 2008 (the 2009 Methodology) is not and cannot be historical

utilization data for Odyssey’s 2006 CN application for King County. This
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is nothing but attempted post-hoc rationale, as the Department knew there
was no principled basis for approval when consistently applied.

As discussed above, through April 2009, the Department admitted
that the 2009 Methodology could not be used to evaluate Odyssey’s 2006
CN application for King County. The Department even admitted that its
“2008 Methodology” showed no need through 2011 (using 2004-2007
historical utilization data). AR 1073, 1086. The Department’s sudden
change of position in September 2009 for the sole purpose of settling a
federal lawsuit was arbitrary and capricious.

Additionally, the Department’s assertion of a “special
circumstance” is an unfounded excuse used in an attempt to justify its

decision for getting the federal litigation settled. The Department states:

In 2008, the Program conducted its survey of existing King
County providers for 2007 use data. Applying the hospice
need methodology® to this data showed a current need for
two additional hospice agencies. Due to a special
circumstance, the Program will consider this new data in
deciding whether to approve Odyssey’s King County
application. The special circumstance is that this new

need data was not available to Odyssey by the deadline for
applications in 2008.

AR 298 (footnote in original, emphasis and bold added).

Whether or not “2007 use data” was available for 2008 applicants
is wholly irrelevant to Odyssey’s 2006 application. The data applicable
for a 2006 CN application is 2003 — 2005, not 2007. Odyssey elected not
to file CN applications in 2007, 2008, or 2009, even though it had stated to
the HLJ that it may do so. Odyssey’s applications were filed in 2006.

Therefore, while the Department may have intended 2007 historical use
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data to be available for 2008 or 2009 applicants, it plainly could not have
intended this use data to be available for 2006 applicants.'* The reality is
that the Department’s so-called “special circumstance” is nothing more
than an unjustifiable special treatment given to Odyssey for disposing of a
federal lawsuit. This is special treatment the Department has not given or
claimed to have given to any of the other CN applicants.

The Court of Appeals held that “[t]he critical fact is that the
Department considered this new evidence in the context of a settlement.”
King County Pub. Hosp. Dist. No., 167 Wn. App. at 751. In other words,
the grant of a CN by way of settlement supposedly disposes of the need to
satisfy established CN criteria and extinguishes the rights of existing
providers to have an adjudicative proceeding. The Court of Appeals
holding would provide the Department with unbridled authority to
circumvent established CN laws through settlement, which would
unequivocally undermine the “statutory objective of expeditious decision
making” and encouraging “meaningful public input on th[e] evidence.”
Univ. of Washington Medical Ctr., 164 Wn.2d at 104.

As stated in subsection IV.C.1 above, the Notice Statute, RCW
70.38.115(10)(c), does not abrogate the rights of existing providers under
RCW 70.38.115(10)(b). The Court of Appeals failed to read the statute as
awhole. Dep’t of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1,11,

43 P.3d 4 (2002) (statutes are interpreted by “considering the statute as a

" In the 2008 Heart of Hospice decision (AR 1262-76), the Department used 2004-
2006 historical utilization data to evaluate a 2007 CN application (the ‘2008
Methodology™). This 2008 Methodology also showed no need in King County.
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whole, giving effect fo all that the legislature has said, and by using
related statutes to help identify the legislative intent embodied in the
provision in question.).

Consistent with the statutory objective of expeditious decision
making and the legislative intent to involve the consumers and public in
the decision making process (RCW 70.38.015, WAC 246-310-180), the
Department has long taken the position that applications for a CN must be
based upon health planning data existing at or near the time of the CN
evaluation. This longstanding policy is memorialized in an October 22,
2007 memorandum issued by Department Secretary Mary C. Selecky to
Laura Farris, Senior Health Law Judge. AR 1260.

Secretary Selecky stated, “[allowing] evidence to be submitted . . .
that did not exist at the time the program made its decision . . . is contrary
to the department’s long practice of not allowing new evidence to come
into the record at the adjudicative proceeding.” She reminded the HLIJs
that “evidence that did not exist and was not part of the record at the time
the Certificate of Need Program made its decision should not be admitted
into the adjudicative proceeding.” Id. (emphasis added).

Nonetheless, reading subsection (10)(c) in isolation and giving no
effect to the statute as a whole, the Court of Appeals held there are “no
substantive or evidentiary limitations on settlement.” King County Pub.
Hosp. Dist. No., 167 Wn. App. at 752. It erroneously concluded that the
Department can use whatever use data it wanted regardless of whether th
was available at the time of the submission of the CN application;

regardless of whether it was available to the Department during the course
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of its CN analysis and evaluation (or even around that time); and
regardless of whether it conforms to the established regulatory hospice CN
need methodology. Id. The Court of Appeals completely ignored
Odyssey’s ability to re-apply for a CN in subsequent years to take
advantage of any new data, ana instead, it created a hew method Whereby
dissatisfied applicants could obtain, wholesale, a new CN,

The Court of Appeals’ opinion materially conflicts with this
Court’s decision in Univ. of Washington Medical Ctr., 164 Wn.2d at 104.
The issue in Univ. of Wash. Medical Ctr. was whether it was error for the
HLJ to refuse to admit new evidence obtained more than five weeks after
the public hearing. Univ. of Washington Medical Ctr., 164 Wn.2d at 103.
The Department argued that the decision to grant a CN is made on a
“snapshot of facts around the time the application is filed.” Id. The Court

agreed, stating:

Both the statutes and the administrative rules clearly
contemplate that the decision will be made quickly; ideally,
90 days from the application's filing. RCW 70.38.115(8),
WAC 246-310-160(1). Requiring the health law judge to
admit evidence created long after this period of time would
undermine the statutory objective of expeditious decision
making and prevent meaningful public input on that
evidence. A request for an adjudicative hearing does not
begin the application process anew; the adjudicative
proceeding is part of the entire certificate of need petition
process established by chapter 70.38 RCW.

Id. at 104 (emphasis and bold added)."

1% Allowing public input is a critical aspect of the CN evaluation process. See RCW
70.38.015 (“Involvement in health planning from both consumers and providers
throughout the state should be encouraged”) and WAC 246-310-180 (incorporating
public hearings in the CN evaluation process). Meaningful public input cannot be
achieved by incorporating evidence two-years after a CN evaluation process.
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Based upon this recognition of the statutory intent of “expeditious
decision making” and “meaningful public input on that evidence,” the
Court held that it was not an abuse of discretion for the Health Law Judge
fo restrict the evidence to five weeks afiter the public hearing. Id.

Contrary to the “snapshot” position that the Department took in
Univ. of Wash. Medical Ctr., the Court of Appeals’ opinion permits the
Department to use any data from any time period, even if the evidence is
obtained more than two years after the submission of the application and
the decision. The Court of Appeals’ opinion substantially conflicts with
the statutory intent found by this Court in Univ. of Wash. Medical Ctr.

The Court of Appeals attempted to distinguish the limitations as to
what information may be considered based on the University of
Washington Medical Center case. While it is true that this matter did not
involve an agency decision following an adjudicative proceeding and
instead involved a summary agency decision without opportunity for oral
argument, the distinction as to what may be considered based on those
differences is artificial.  The 2009 Methodology utilized by the
Department was used to justify and enter an agency decision — an order
granting Odyssey’s 2006 CN application — just as evidence allowed at an
adjudicative proceeding could be used to justify an agency decision on a
CN application. Neither the Department, Odyssey, nor the Court of
Appeals cited any authority allowing a HLJ to deviate from general policy
or law applicable to agency decisions merely because the agency decides

to reverse its prior position and grant a CN in its entirety.
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Finally, the proposed settlement would be prejudicial to other
providers and the general public that the CN laws were expressly designed
to protect and would not provide the continuity needed for reliable health
planning purposes. It is well settled that Washington agencies must follow
their own rules and regulations. See Ritter v. Bd. of Comm’rs, 96 Wn.2d
503, 507, 637 P.2d 940 (1981); Samson v. City of Bainbridge Island, 149
Whn. App. 33, 44, 202 P.3d 334 (2009). In enacting Ch. 70.38 RCW, the
legislature sought to oversee development of Washington's health and
medical resources “in a planned, orderly fashion . . ..” Children’s Hosp.,
95 Wn. App. at 865; RCW 70.38.015(2).

It is hard to imagine oversight that would be any less planned and
orderly than opening the agency record to a period of time more than two
years after CN applications have been filed and a year and a half after the
Department’s decision. The CN process is a method of “forecasting”
future demand, and there is nothing in the CN laws that guarantee the
outcome of every forecast. It is based upon the best available data in the
hands of the Department at the time of the evaluation and it is applied
consistently to all CN applicants. Each of the Petitioners has likewise
been denied CNs in the past, but this does not justify a derogation of
Washington’s established CN laws and health planning.

This is of great concern because the Department’s new post-hoc
policy will create substantial uncertainty with future CN decisioﬁs. The
Petitioners rely upon the Department to consistently apply CN rules in a
planned and orderly fashion. Post-hoc rationalizations are not what the

legislature intended under Ch. 70.38 RCW.

PETITIONERS’ SUPPLEMENTAL BRIEF —29



3. The Trial Court Correctly Remanded to Have Issues of
Fact and Law on the Four CN Criteria Resolved in an
Adjudicative Proceeding.

There is no dispute that genuine issues of material fact and law
exist as it concerns each of the four CN criteria which, as found by the
trial court, requires an adjudicative proceeding to resolve.!®  The
Department never conducted a reevaluation of all the CN criteria rejected
in the original application as required under WAC 246-310-490. All it did
was apply the 2009 Methodology and claimed that was the basis (a
“special circumstance™) for ap]_oroval.17 Appendix E (AR 1102-03).

The Departrﬁent’s 2007 evaluation clearly establishes that it failed
to meet all the CN criteria. 'The Department’s analyst specifically
determined that Odyssey’s application was “not consistent with Need ...
Financial Feasibility ... Structure and Process of Care . . . [and] Cost
Containment ....” AR 11. Although the Department now argues that the
four regulatory requirements were rejected “only because Odyssey had not
demonstrated need” (AR 1021), a review of the evaluation by the
Department’s analyst demonstrates that the applications were rejected
based upon each and every one of the CN criteria, including need.

Petitioners showed no need exists even under the 2009

Methodology. The Department clearly failed to include Kline Galland in

16 The CN evaluation process is detailed; a normal application may consist of several
hundred pages. The testimony at adjudicative proceedings is generally presented by
expert CN analysts with substantial experience in the health planning field. This,
however, could not occur here because Petitioners were limited to “commenting” on the
Department’s settlement and denied the right to an adjudicative hearing.

17 Again, the Department’s 2007 and 2008 Methodology forecasts both showed no
need for additional hospice agencies in King County. The 2003-2005 historical use rates
used for the 2007 Methodology were applicable to Odyssey’s 2006 CN application. The
2008 Methodology (using 2004-2006 use rates) is provided at AR 1073, AR 1086.
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its 2009 Methodology. On October 29, 2009, Kline Galland received an

exemption to provide hospice services up to an average daiiy census of 40

patients. AR 1191-92, AR 1194. This information was available to the

Department before it granted Odyssey’s CN. Because Kline Galland has

Been in the planning area less than three years, the Department should‘
have allocated an average daily census (ADC) of thirty-five and the most

recent Washington average length of stay data for the assumed annual

admissions for the first three years. WAC 246-310-290(1)(c)(ii).

The Department, however, excluded Kline Galland from its 2009
Methodology. It argues that it need not consider Kline Galland because
the legislation that allowed this exemption, ESHB 1926, was approved
after Odyssey’s application. However, the Department is simultaneously
advocating for approval of Odyssey’s 2006 application based upon
December 2008 data, which became available long after Odyssey’s 2006
application. The Department cannot have it both ways. It cannot approve
Odyssey’s application based on some, but not all, of the later information
that affects the need for hospice services in King County. The omission of
Kline Galland violates WAC 246-310-290 and, if it were included, the

2009 Methodology would not demonstrate any need.'® The Department’s

' Similarly, the Department failed to include Providence ElderPlace in its 2009
Methodology. AR 1347. This is a Medicare-certified home care and home health
program that operates an innovative, all-inclusive program of health care and social
services for older adults. See id. ElderPlace has operated a PACE program in King
County since 1995, which offers hospice-focused end of life care to its enrollees in King
County. See id. Because this provider meets the definition of “current supply of hospice
services” under WAC 246-310-290(1)(b)(i), it should have been included.
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use of some data but not all data created after Odyssey’s application
further reflects the arbitrary and capricious nature of its decision.

Moreover, in the 2009 Methodology, the Department extended the
planning horizon to 2013 to make it appear as though the 2009
Methodology would support two hospice agencies. This is deceptive. The
correct planning horizon for the 2009 Methodology should have been
2009-2011, as the Department now appears to concede. AR 1687.
Therefore, the Department’s 2009 Methodology shows need for no more
than one additional hospice agency and, as stated above, when applied
correctly, the 2009 Methodology shows no need in the planning area.

In addition, in the Financial Feasibility section of the 2007
evaluation (AR 24-27), the Department noted several questionable areas.
Odyssey was inconsistent on its use of the average length of stay. AR 25.
Odyssey used an average length of stay for its revenue and expense
forecast that was 20 days longer than what it used in its evaluation of
need. Id. The Department also recognized that the average length of stay
used by Odyssey was “28 days higher then [sic] the state average and 25
days greater than the average length of stay of 55 days for the hospice
providers currently serving King County.” Id. The Department found that
using a more realistic average length of stay would considerably lower
Odyssey’s 2011 financial projections. Id.

The Department also found Odyssey’s projection for number of
patient days, average daily census, and unduplicated census to be suspect
because Odyssey used the same numbers for King, Pierce, and Snohomish

Counties. Id. The Department stated, “[t]he department is concerned that
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the projections as presented may not be reflective of what the applicant
actually expects to provide but instead is what is needed to project having
an average daily census by the 3rd year of operation as required by rule.”
Id. The Department, however, neither addressed these concerns nor re-
evaluated Odyssey’s financials as part of its settlement.

For the Structure and Process of Care regulatory criteria, the
Department stated that Odyssey would need to agree to a condition
“requiring it to provide copies of [ancillary and support agreements] for
review and approval, identifying vendors and charges for these services
consistent with the draft provided.” AR 28. Similarly, the Department
said that Odyssey would need to identify a director of clinical services and
a back-up before a CN would be granted. AR 29. The Department,
however, never placed such conditions on the grant of Odyssey’s CN
application for King County for purposes of settlement. The previous
requirements clearly go beyond the issue of need.

Finally, the Department has also failed to address the public
hearing testimony on Odyssey’s 2006 CN application for King County.
The testimony was overwhelmingly against Odyssey’s proposal,
demonstrating a surplus of services in the community, and greatly
supported the Department’s denial. See, e.g., AR 1383, AR 1425-49.

In sum, failing to address the deficiencies identified in the original
evaluation further demonstrates the arbitrary and capricious decision
making of the Department. Notwithstanding the Department and
Odyssey’s opinions to the contrary, there was no meaningful analysis, /et

alone analysis at all, of these other criteria despite the HLJ’s statement
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that they had been met."”” This was something that could not be concluded
without an updated evaluation and findings from a CN analyst. They were
conclusory statements made solely to justify the Department’s deéision to
settle the federal litigation with Odyssey. Had the Department intended to
properly evaluate Odyssey’s 2006 CN application for King County and
come to a reasoned conclusion as to all four criteria, it would have issued
an reevaluation as normal under WAC 246-310-290. The Department,
however, only issued its Notice of Settlement. AR 1102-03.

4. Petitioners’ Due Process Rights Were Violated.

As an additional ground for remand, the Petitioners’ Due Process
rights were violated because the Department refused to provide an
opportunity to present oral or written testimony and argument in a hearing
on the merits, as required under RCW 70.38.115(10)(b)(iii) and
longstanding policy. “Integrity of the fact finding process and basic
fairness of the decision are principal due process considerations.” Parker
v. United Airlines, 32 Wn. App. 722,728, 649 P.2d 181 (1982). The sine
qua non of due process is notice and opportunity to be heard. Mullane v.
Central Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950).

Existing providers have a statutory right “to present oral or written
testimony and argument in [an adjudicative] - proceeding.” RCW

70.38.115(10)(b)(iii); see also WAC 246-10-119 (rights of intervening

' The Court of Appeals did not address the statements identified by the Department
and Odyssey in their briefing regarding why other criteria were not met or explaining
how those statements did not establish that there were concerns concerning the other
criteria independent of the initial “need” criterion not being met.
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parties). CN adjudicative proceedings are governed by RCW 34.05.410
thru .494. See RCW 70.38.115(10)(a) & (10)(b)(iii).

In addition, it cannot be refuted that the Department has long
permitted existing providers the right to challenge the grant of a CN in an
adjudicative proceeding to correct errors of law and fact. The fact that
the grant of a CN comes by way of settlement instead of original approval
by the Department is a distinction without substance. It has long been
held that affected providers have standing to correct errors of law and fact
in the Department’s CN evaluation process and are the only ones with the
knowledge and motivation to take such action. St Joseph Hosp., 125
Wn.2d at 742 (“[w]hile an applicant who is denied a CN has both a motive
and a statutory right to seek review of the Department's determination, no
comparable motivation or statutory authority to seek review exists when
the Department grants a CN. Practically, this review can only be achieved
if competitors have standing.”).

Evergreen and Providence both sought a hearing on the merits and
their requests were repeatedly denied. The Court of Appeals recognized
the Department did not conduct a full review on the merits, stating “[t]he
Department’s evaluation and settlement proposal did not analyze why the
non-need criteria were met, rather it focused on the need criterion.” King
County Pub. Hosp. Dist. No., 167 Wn. App. at 753 n. 11.

In addition, the Department’s internél communications also show
that it believed Petitioners were entitled to “the right to contest the
settlement through the administrative process.” See Appendix C (Decl.

Fitzgerald, at Ex. M). Nevertheless, despite the clear statutory and
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regulatory rights provided to existing providers, the Department
continually refused to provide a hearing on the merits.  This refusal
contravenes the CN laws and longstanding departmental policy and,

therefore, is a violation of the Petitioners’ Due Process rights.

V. CONCLUSION

If the Department is allowed to ignore CN laws, regulations,
longstanding departmental policy, and established statutory and regulatory
rights of affected CN providers — RCW 70.38.115(10)(b)(iii) — for the sole
purpose of settling an unrelated federal money damages lawsuit, it will
result in substantial uncertainty in the CN health planning process and will
be contrary to the legislative purpose of promoting greater utilization of
existing = healthcare services and avoiding the fragmentation and
duplication of healthcare resources. See Section III.A above.

Providers rely upon established and consistent CN health planning
criteria and methodologies. In fact, many providers hire their own CN
health planning analysts to evaluate the projected need to support new
healthcare facilities or the expansion of existing facilities. The Court of
Appeals’ opinion would make CN health planning highly unpredictable,
which the legislature sought to prevent. The issue is inherently one of
substantial public interest because few things are of greater importance
than access to affordable, quality health care.

The Department contends that the methodology in WAC 246-310-
290 shows a “current” need for an additional hospice agency in King
County. However, the issue is not whether there is a current need for an

additional hospice agency. The issue is whether there was a projected
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need using the established regulatory methodology when Odyssey applied
for a CN in 2006. The answer is unquestionably no. If the methodology
is applied in the same manner used to evaluate all other CN applications,
using data applicable to a 2006 CN application (2003-2005 use data), the
methodology demonstrates a surplus of hospice agencies — this is
consistent with the overwhelming public hearing testimony. If the
methodology “now” shows need for additional services, Odyssey can
submit a new CN application as other providérs'must do.

The Department should not be permitted to settle an unrelated
federal lawsuit by granting a CN when doing so departs from established
CN law and practice. The Court of Appeals erred by holding that the CN
laws do not need to be followed when a CN is granted by way of
settlement.  Its opinion is contrary to the “statutory objective of
expeditious decision making” and encouraging “meaningful public input
on th[e] evidence.” Univ. of Washington Medical Ctr., 164 Wn.2d at 104.
The Department’s evaluation should be based upon data in existence at or
near the time of its evaluation, not two years later. In addition, the
legislature never intended to dispose of Evergreen and Providence’s
statutory right to have an adjudicative hearing for correcting errors of law
and fact. In this case, genuine issues of material fact and law exist, which
require an édjudicative proceeding to resolve. The standard of review for
summary determinations by an agency should apply.

Evergreen and Providence respectfully request that the Court
affirm the decision of the trial court, reversing and remanding to conduct

the adjudicative proceeding. On remand, the Department should be
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instructed that the 2009 Methodology cannot be used to evaluate

Odyssey’s 2006 CN application for King County. The HIJ would then

determine, based on the applicable law and the relevant evidence available

. at the time the record was open, whether or not Odyssey’s CN application

satisfied all of the applicable CN regulatory criteria.
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APPENDIX A

Ruling of King County Superior Court Judge Mary 1. Yu
issued on September 24, 2010
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR THE COUNTY OF KING

KING COUNTY PUBLIC HOSPITAL
DISTRICT NO. 2 d/b/a/ EVERGREEN
HEALTHCARE, a Washington public hospital
district, et al.,

No. 10-2-02490-5 SEA

SUMMARY DECISION GRANTING

PETITIONERS’ RELIEF
Petitioners,

VSs.
HEALTH, a Washington governmental agency,
etal,

§

WASHINGTON STATE DEPARTMENT OF g
Respondents. g
)

)

)

THIS MATTER came before the undersigned upon Petitioners’ appeal of the Final
Order Approving Settlement and Granting Odyssey’s King County Hospice Application,
dated December 8, 2008 (the “Final Order”).

The court considered the entire record (including the supplementation), all briefs filed

on appeal, and oral argument from counsel.



Having been duly advised, the court reverses the Final Order and remands the matter
to the Health Law Judge for a determination, based on the applicable law and the relevant
evidence available at the time the record was open, whether or not Odyssey’s CN application
satisfied all of the applicable criteria for approval of its application.

RCW 70.38.115(10)(c) authorizes the Department to settle with an applicant prior to
the conclusion of the adjudicative proceeding. However, this court is not persuaded the
intent of the Legislature in enacting this provision, would have been to allow a “settlement”
to circumvent established procedures or to modify a decision of the Department without an
adjudicative hearing, especially if the primary settlement arose from an entirely separate
lawsuit and proceeding.' The Department’é decision to. settle the federal lawsuit by granting
Odyssey a CN in King County under the guise of “special circumstance” and based upon its
2009 methodology long after the record was closed on a 2006 application, is arbitrary and
capricious. The Health Law Judge’s subsequent summary adoption of the settlement
agreement without an adjudication or finding that Odyssey had actually met all of four of the
criteria was similarly arbitrary and capricious and thus, error as a matter of law.

Given the summary nature of this order, the court directs Petitioner’s to confer with
opposing counsel and submit proposed findings of fact and conclusions of law consistent
with this court’s decision.

IT IS SO ORDERED this 24™ day of September, 2010

J uZée/M/y Yu

! Contrary to assertions made at oral argument that settlement of the federal lawsuit was separate from the
approval of the application, the Department represented to the HLJ that “as part of the resolution of Odyssey’s
federal lawsuit against the Department, the Department agreed to propose settlement of the adjudicative
proceeding by approving the King County application. . .” AR 1683 and 710.
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APPENDIX B

Findings of Fact, Conclusions of Law and Judgment
entered on October 29, 2010
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR KING COUNTY
KING COUNTY PUBLIC HOSPITAL
DISTRICT NO. 2 d/b/a EVERGREEN NO. 10-2-02490-5 SEA
HEALTHCARE, a Washington public
hospital district, ef al., FINDINGS OF FACT, CONCLUSIONS OF
Petitioners, LAW AND JUDGMENT
v. .
[Preposed|

WASHINGTON STATE DEPARTMENT
OF HEALTH, a Washington governmental Clerk’s Action Required
agency, ef al.,

Respondents,

I. FINDINGS OF FACT AND CONCLUSIONS OF LAW
THIS MATTER came on for hearing with oral argument on September 24, 2010,
before the Honorable Mary 1. Yu of the above-titled Court upon the Petitioners’ Petition for
Judicial Review. The Court considered:
1. Petitioners’ Opening Brief;
The Declaration of James 8. Fitzgerald, dated August 31, 2010;
Department of Health Memorandum Opposing Petition for Judicial Review;

Odyssey Healthcare’s Response to Petitioners’ Opening Brief;

A o

Petitioners’ Reply Brief;

FINDINGS OF FACT CONCLUSION, LIVENGOOD, FITZGEDRALD & ALSKOG, PLLC
AND JUDGMENT ~ ﬁmvel N A L e OV

KIRKLAND, WASHINGTON 98083-0508
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6. Supplemental Declaration of James S. Fitzgerald, dated September 21, 2010;

7. Swedish’s Reply Brief;

8. The Administrative Record; and

9. The files and records herein,

Having considered the foregoing and the arguments of counsel, the Cowrt makes and
enters the following Findings of Fact:

Findings of Fact

Odyssey L

1. In October 2003, Odyssey filed three certificate of need (“CN”) applications
to establish new hospice agencies in King, Snohomish, and Pierce Counties (“Odyssey I””).
The Department of Health (the “Department”) denied the applications because, inter alia,
the need methodology under WAC 246-310-290 demonstrated a surplus of hospice” agencies
in the counties.

2. Odyssey challenged the decision, and the Court of Appeals affirmed the
Department’s decision, holding that the Department correctly interpreted and applied the
forecasting methodology. See Odyssey Healthcare Operating B, LP v. Dept. of Health, 145
Wn. App. 131, 185 P.3d 652 (2008)

Odyssey IE

3. In October 2006, during the pendency of Odyssey I, Odyssey filed another
set of CN applications to establish new hospice agencies in King, Snohomish, and Pierce
Counties (“Odyssey II”). In August 2007, the Department denied Odyssey’s application,
Applying the same methodology upheld in Odyssey I, the Department determined that the
applications were “not consistent with the Certificate of Need review criteria ... Need ...
Financial Feasibility ... Structure and Process of Care . . . [and] Cost Containment ....”

4. In September 2007, Odyssey filed three applications for adjudicative

FINDINGS OF FACT, CONCLUSIONS OF LAW LIVENGOOD, FITZGERALD & ALSKOG, PLLC:
AND JUDGMENT ~2 12;3 BgVXES,NﬂgE

KIRKLAND, WASHINGTON 98083-090§
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proceedings. In October and November 2007, the Health Law Judge granted the request of
King County Public Hospital District No, 2 d/b/a Evergreen Healthcare to intervene in the
King and Snohomish County adjudicative proceedings. The King, Snohomish, and Pierce
County proceedings were later consolidated and stayed until resolution of Odyssey L.

5. In October 2'008, Odyssey petitioned for rulemaking and obtained another
continuance. In December 2008, the Department denied Odyssey’s petition for rulemaking.

6. In February 2009, Providence Hospice and Home Care of Snohomish County
and Hospice of Seattle petitioned to intervene in Odyssey II. That same month, Odyssey
requested another stay because Odyssey planned to file a lawsuit in federal court. Odyssey
also asserted as a basis for the continuance that it believed that there would be sufficient
need for a CN application filed in October 2009, and that it might choose to apply for that
need rather than continuing to appeal. In March 2009, the Health Law Judge granted
Odyssey’s request to stay the case until September 2009. The petition for intervention filed
by Providence was also stayed pending Odyssey’s decision as to which action it would take.

Odyssey’s Federal Lawsuit

7. In April 2009, Odyssey filed a lawsuit in federal court alleging violations of
the Sherman Act under 15 U.S.C. § 1, the Commerce Clause of the United States
Constitution under Axticle I, § 8, cl. 3, and liability under 42 U.S.C. § 1983 (“Federal
Lawsuit”).

8. In June 2009, the Department filed an answer to the Federal Lawsuit,
continuing to oppose Odyssey’s contention that its 2006 CN applications were improperly
evaluated. In its answer, the Department denied (1) that it had failed to properly évaluate
Odyssey’s 2006 CN applications, (2) that the 2009 Methodology (i.e., using data obtained
by the Department in 2008) could be used as the basis for granting Odyssey’s 2006 CN
application, and (3) that the 2008 Methodology (using data obtained by the Department in
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2007, the year it denied Odyssey’s application) showed need for additional hospice
agencies.
The Settlement

9. In September 2009, Odyssey informed the Health Law Judge that it had
engaged in settlement negotiations with the Department “on both the federal and
administrative proceedings” and requested and received another continuance until
November 2009. None of the Petitioners were ever advised of the negotiations (or
participated in them) despite the fact that Evergreen was an intervenor and Providence had
filed for mtervention in the adjudicative proceeding.

10.  On September 25, 2009, the Department and Odyssey agreed to settle the
Federal Lawsuit if, infer alio, the Department agreed to grant Odyssey’s 2006 CN
application for King County based upon data obtained in 2008 (the “2009 Methodology™).
The Federal Lawsuit settlement stated, “[tlhe parties will enter into the attached Settlement
and Stipulation in the pending adjudicative proceeding before the Department of Health.”

11.  The Federal Lawsuit settlement also contained a specific “bad faith”
provision to encourage the Department to submit the proposed settlement to the Health Law

Judge for approval, which stated:

Odyssey is precluded from seeking damages, costs, or attorneys’ fees related
to any event allegedly oceurring prior to the date of signing this settlement.
This preclusion will not apply if the Certificate of Need Program, pursuant to
Paragraph 4 of the attached Stipulation and Settlement, makes a decision not
fo present the Stipulation and Settlement to the Health Law Judge for
approval of the King County application, and in subsequent litigation,
Odyssey proves that the decision was made in bad faith.

12.  The Department stated that it “conducted a survey of existing King County
providers based on services offered in 2007 . . . [and] the data shows a current need for two
additional hospice agencies in King County . . . [and] [blased on this data showing need, the
undersigned parties propose settlement under RCW 70.38.115(10)(c) approving Odyssey’s
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[2006] application to establish a new hospice agency in King County . . ..” Qdyssey also
agreed to withdraw its 2006 CN applications for Snohomish and Pierce Counties.

13, The stipulation included an aftachment showing the Department’s need
calculation for Odyssey’s 2006 CN application was based upon the 2009 Methodology. The
attachment did not include any re-evaluation of the other CN critetia found to be unmet in
the original evaluation (financial feasibility, structure and process of care, and cost
containment). The grant of a CN to Odyssey for King County was central to the settlement.

14, On September 29, 2009, the Department issued a Notice of Proposed
Settlement, stating that a “special circumstance” existed for granting Odyssey’s 2006 CN
application for King County and requested comments within 14 days.

15.  The Department confirmed that “the proposed settlement of the adjudicative
proceeding was part of the settlement between the parties resolving the federal lawsuit,” and

included in the proposed settlement the following;

In 2008, the Program conducted its survey of existing King County providers
for 2007 use data. Applying the hospice need methodology to this data
showed a current need for two additional hospice agencies. Due to a special
circumstance, the Program will consider this new data in deciding whether to
approve Odyssey’s King County application. The special circumstance is
that this new need data was not available to Odyssey by the deadline for
applications in 2008.

16.  The Department stated that it would make a decision within 7 days after
receiving comments. The Notice of Proposed Settlement also stated: “Odyssey’s position
regarding the law applicable to this settlement is not necessarily conmsistent with the
Department’s position, but the parties had agreed that any disagreements over the
interpretation of the applicable law do not affect this settlement.”

17.  The Petitioners and Franciscan Health Systerns submitted comments on the

“special circumstance.” The comments included the fact that the Department had not
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complied with the CN laws or with its own policies regarding competent information for the
evaluation of CN applications.

18.  The Petitioners contended that the Department properly evaluated Odyssey’s
2006 CN application in August 2007 using the same methodology upheld by the court in
Odyssey I and that a deviation would require rulemaking. They further asserted that the
Department could not use data obtained 15 months after its decision to grant Odyssey’s
2006 CN application.

19.  The Petitioners also contended that the Department failed to include some
approved hospice providers in the 2009 Methodology and artificially extended the forecast
horizon applicable for the need methodology. Finally, they asserted that the Department
failed to evaluate how Odyssey satisfied the other CN criteria that the Department had
carlier found to be unmet (financial feasibility, structure and process of care, and cost
containment).

20.  In October 2009, Providence renewed its motion to intervene and Swedish
Health Services d/b/a Swedish Visiting Nurse Services (“Swedish”) and Franciscan also
moved to intervene. Odyssey opposed intervention and, although the Department did not
oppose, it argued that intervention must be limited to “commenting” on the proposed
settlement, nothing more. The Health Law Judge granted the petitions to intervene, but only
for the limited purpose of commenting on the proposed settlement under RCW

70.38.115(10)(c). The Health Law Judge stated:

The only issue before the Presiding Officer is whether to accept the Proposed
Settlement in the event it is offered by the program. There are no issues
regarding discovery, cross-examination, or other participation in the
adjudicative proceeding at this time. Limiting intervention to the submission
of comments and argument on the Proposed Settlement is appropriate. The
plain language of RCW 70.38.115(10)(c) requires nothing more.
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Presentment of Settlement to Health Law Judge

21. On October 30, 2009, the Department submitted its proposed settlement to
the Health Law Judge for approval. On November 10, 2009, the Petitioners and Franciscan
submitted responses to the Department’s request to have the Health Law Judge approve the
settlement proposal with Odyssey. The Petitioners provided their legal bases for rejecting
the Department’s settlement of the Federal Lawsuit, reiterating their contention that the
settlement contravenes well-established CN laws and longstanding departmental policy.

22.  OnNovember 18, 2009, Odyssey and the Department submitted arguments in
support of their settlement proposal. On November 30, 2909, the Petitioners and Franciscan
filed a joint reply brief in opposition to the settlement proposal. On December 8, 2009, the
Health Law Judge approved the Department’s proposed order to grant Odyssey’s 2006 CN

application for King County, finding, inter alia,

For reasons stated by the Program in its evaluation and settlement proposal:

(@  Odyssey’s hospice application for King County meets the
requirements of WAC 246-310-210, 246-310-220, 246-310-230, and
246-310-240; and

(b)  In the exercise of discrstion, the Program’s 2008 WAC 246-310-290
methodology —~ showing “need” for an additional hospice agency in
King County in 2009 — may be used in deciding that need exists for
Odyssey’s proposed hospice in King County; "

Final Order at 2:1-7.
23, On January 13, 2010, the Department issued a certificate of need (#1416) to
Odyssey.
Evergreen Files for Adjudicative Proceeding
24.  EBvergreen timely filed in Thurston County Superior Court for an adjudicative
proceeding to challenge the merits of the Department’s December 8, 2009 decision. On

January 29, 2010, Evergreen, the Department, and Odyssey stipulated to dismiss, agreeing
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that this judicial review controlled whether ‘Odyssey’s 2006 CN application for King County
should be granted and reserving the right to reinstate the adjudication if anyone argued
failure to exhaust administrative remedies or if this Court determined that the Petitioners
were first required to bring a separate action at the agency level. The parties agreed that
having the Petitioners file separate applications for adjudication would be futile given the
Department’s December 8, 2009 final order.

Based on the foregoing Findings of Fact, the Court hereby makes the following
Conclusions of Law:

Conclusions of Law

1. RCW 70.38.115(10)(c) authorizes the Department to settle with an applicant
prior to the conclusion of the adjudicative proceeding, However, it is clear that the intent of
the Legislature in enacting this provision was not to allow a “settlement” to circumvent
established evaluation procedures or to modify a decision of the Department without an
adjudicative hearing, especially if the primary settlement arose from an entirely separate
lawsuit and proceeding.

2. The Department’s decision to settle the Federal Lawsuit by granting Odyssey
a CN in King County under the guise of “special circumstance” and based upon its 2009
methodology long after the record was closed on a 2006 application, was arbitrary and
capricious.

3. The Health Law Judge’s subsequent summary adoption of the settlement
agreement without an adjudication or finding that Odyssey had actually met all four of the
CN criteria was similarly arbitrary and capricious and thus, error as a matter of law,

4, The request on judicial review to reverse the Final Order Approving
Settlement and Granting Odyssey’s King County Hospice Application, dated December 8,
2010 (the “Final Order™) should be granted.
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5. The Department’s issuance of Certificate of Need #1416 to Odyssey for
establishing a hospice agency in King County based upon the Final Order and the
Department’s setilement should be revo}ced.

6. The matter should be remanded to the Department’s Health Law Judge for a
determination, based on the applicable law and the relevant evidence available at the time the
record was open, whether or not Odyssey’s CN application satisfied all of the applicable criteria
for approval of its 2006 application.

II. ORDER AND JUDGMENT

Based on the foregoing Findings of Fact and Conclusions of Law, it is hereby
ORDERED, ADJUDGED and DECREED as follows:

L. The Petitioner’s request on judicial review to reverse the Final Order
Approving Seftlement and Granting Odyssey’s King County Hospice Application, dated
December 8, 2009 (the “Final Order™) is hereby GRANTED.

2. The Department’s issuance of Certificate of Need #1416 to Odyssey for
establishing a hospice agency in King County based upon the Final Order and the
Department’s settlement is hereby revoked and canceled.

3. This matter is remanded to the Department’s Health Law Judge for a
determination, based on the applicable law and ihe relevant evidence available at-the time the
record ways open, whether or not Odyssey’s CN application satisfied all of the applicable ctiteria
for approval of its 2006 application,

4, Petitioners, as the prevailing party, are awarded their statutory costs, to be

established by the filing of a Cost Bill within 10 days of entry of this Judgment.
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Honorable Mary I, Yu

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR KING COUNTY
KING COUNTY PUBLIC HOSPITAL
DISTRICT NO. 2 d/b/a EVERGREEN NO. 10-2-02490-5 SEA
HEALTHCARE, a Washington public
hospital distiict, ef al., DECLARATION OF

Petitioners, JAMES 8. FITZGERALD

v,
WASHINGTON STATE DEPARTMENT

OF HEALTH, a Washington governmental
agency, et al.,

Respondents.

JAMES 8. FITZGERALD declares under penalty of petjury under the laws of the
Stéte of Washington as follows:

1. I am District General Counsel for King County Public Hospital District No. 2
d/b/a Evergreen Healthcare (“Bvergreen”) and lead counsel for Evergreen in this case, I am
competent to testify and make this declaration of my personal knowledge.

2, AR 11-38 — Exhibit A attached hereto is a true and accurate copy of the
August 2007 decision of the Department of Health (the “Department”) denying Odyssey’s
CN applications for King, Snohomish, and Pierce Counties, (AR 11-38)

3. AR 1059-80 — Exhibit B attached hereto is a true and accurate copy of the
federal lawsuit filed by Odyssey in April 2009,

4, AR 1081-88 — Exhibit C attached hereto is a true and accurate copy of the
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Department’s answer to Odyssey’s complaint in the federal lawsuit filed in June 2009.

5. AR 1091-92 — Exhibit D attached hereto is a true and accurate copy of the
settlement agreement for the federal lawsuit executed on September 29, 2009,

6. AR 352-60 — Exhibit E attached hereto is a true and accurate copy of the
Proposed Settlement and Stipulation that Odyssey and the Department executed on
September 29, 2009. The 2009 Methodology is attached to this pleading.

7. AR 297-99 — Exhibit F attached hereto is a true and accurate copy of a
representative letter from the Department to affected providers, dated September 29, 2009,
providing notification of the decision to grant Odyssey’s 2006 CN application for King
County and requesting comment within 14 days.

8. AR 1721-23 — Exhibit G attached hereto is a true and accurate copy of the
Final Order Approving Settlement and Granting Odyssey’s King County Hospice
Application issued by the Department’s Health Law Judge on December 8, 2009.

9. AR 1328-42 — Exhibit H attached hereto is a true and accurate copy of the
June 2008 decision of the Department relating to a certificate of need application submitted
by Heatt of Hospice, LL.C, which contains the Department’s 2008 Methodology, which also
demonstrates a surplus of hospice agencies in King County.

10. AR 1104 — Exhibit I attached hereto is a true and accurate copy of a letter
of the September 2009 letter of intent submitted by The Kline Galland Center, providing
notification of its intent to establish a new hospice agency in King County.

11. AR 1191-92 — Exhibit J attached hereto is a true and accurate copy of the
Department’s’ October 2009 letter to The Kline Galland Center, approving its request to
establish an exempt hospice agency in King County. ‘

12.  Exhibit K attached hereto is a true and accurate copy of the Stipulation and
Order of Dismissal Without Prejudice entered into by the Department, Evergreen, and
Odyssey, and issued by the Department’s Health Law Judge on January 29, 2010.

13.  Exhibit L attached hereto is a true and accurate copy of an email exchange
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on September 29, 2009 between the Department’s and Odyssey’s counsel concerning the
federal settlement, evidencing that the grant of a CN to Odyssey in King County was central
to the settlement of the federal lawsuit,

14, Exhibit M attached hereto is a true and accurate copy of the Department’s
March 2010 memo, which constitutes an admission that the Petitioners have the right to seek
judicial review of the Department’s decision to apptove Odyssey’s 2006 CN application.

15.  Exhibit N attached hereto is a true and accurate copy of a Februaty 19, 2009
email from the Department’s counsel to Odyssey’s counsel, which constitutes and admission
that the Department cannot use the 2009 Methodology and stating that Odyssey must re-

apply for a certificate of need,

SIGNED at Kirkland, Washington this 31st day of August, 2010,

=t

WES S. FITZGERAIS

DECL, OF JAMES S, FITZGERALD — 3 LIVENGOOD, FITZGERALD & ALSKOG, PLLC

121 3" AVENUE
P.0. BOX 908
KIRKLAND, WASHINGTON 98083-0908
PHONE: (425) 822-9281 FAX (425) 828-0908




EXHIBIT A



STATE OF WASHINGTON

DEPARTMENT OF HEALTH

August 17, 2007
. CERTIFIED MAIL: 7006 2150 0000 4067'0‘78'3 _

W. Bradley Bickham

VP and General Counsel
Qdyssey Healthcare

717, N. Harwood, Ste. 1500
Dallas, Texas 75201

Dear Mr, Bigkhan:

We. have completed review of the Certificate of Need application subniitted. on behalf of -

Odyssey Healtheare Itm, proposu,xg to establish 4 new Medicare certlfied. li-hothe hospice
agency. to serve King County. Tnclosed iy a writtet evaluation of the applicatign. The
department has concluded that Odyssey Healtheave Ine,’s application is not consistent with the
Certificate of Need review crileria below,and a Certifleate of Need is.denied,

Need . © " Washiogton Administrative Code 246-310-210

Financial Feasibility Washington Adminigtrative Code 246-310-220
Structure and Process of Care Washington Administrative Code 246~310-230

Cost Containment Washington Adminis trative Code 246~3 10-240

You have two optiois should you wish to appeal ouy dunsxon You may request a public hearing
within 28 days from the date of this letter: fof reconsidéring our denial on grounds §pecified. in
Washington Administeative Code (WAC) 246-310-560. A request for d reconsideration hearing
should be sent to thie Certificate of Need Program, 210 Israel Road Building 4, Past Office Box
47852, Olympia, Washmgon 98504-7852,

Additionally, you may request an adjudicative pmceedlng within 28 days froin the ddte of tIus
letter by filing notice of appeal according to the provisions of Revised Code, of Washington
- 34,05 and WAC 246-310-610. A request for an adjudicative praceeding must be delivered to the
Adjudicative Clerk Office, 310 [srael Road, Building 6, ot seat to that office at Post Office Box

47879, Olympia, Washington 98504-7879. You are entitled to an adjudicative pmcecdmg if you
© are not satisfied with, the results of the reconsideration: hem ing.

Please note that the Certificate of Neéd Program will not accept faxed responses to this letter.

. Responses should be sent by regular mail or overnight delivery. If you have any questions,,or_ .

1L



W, Bradley Bickham

Odyssey Hospice — King Counly Project #07-09

August 17, 2007

Page 2012

would like to arrange for a meeting to diseuss our decision, please contact Janis Sigman with the
Certificate of Need Program at (360) 236-2956.

- %
Steven M, Saxe, FAGHE

Diredtor, Facilities Services and Licensing

Sincerely

Euclosure

ce: DOH, Office of Health Care Sllryey . .
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CONCURRENT REVIEW EVALUATION OF THE CERTIFICATE OF NEED
APPLICATION SUBMITTED BY OSYSSEY HEALTHCARE, INC., PROPOSING TO
ESTABLISH-A MEDICARE CERTIFIED / MEDICAID ELIGIBLE HOSPICE AGENCY
TO SERVE THE RESIDENTS OF KING COUNTY

PROJECT DESCRIPTION

Odyssey HealthCare is a for-profit corporation and operator of hospice agencies in

approximately thirty statés, based in Dallas, Texas. As of the writing of this evaluation, Odyssey
HealthCare has over 81 hospice agencies across the nation. The hospice facilities are each

owned by one of two owners of record,. Odyssey HealthCare Operating A, LP, and Odyssey

‘HealthCare Operating B, LP, depending on the tax laws In the state where each hospice agency is
[ocated. Further, both operating companies are 99% owned by Odyssey Health Care LP, LLC,
and 1% owned by Odyssey GP, LL.C. Each of those entities is wholly owned by Odyssey

. HealthCare, Inc. Odyssey HealthCare does not currently own or operate any health care .

facilities in Washmgton [Applxcatton, p4 Appendix B]

Oclyssey HealthCare proposes to establlsh a Medicare certified/Medicaid eligible hospice to be
known as Odyssey HealthCare, Seattle.! The draft lease agreement Provxded {n the application
- identifies the King County hospice agency’s location to be NE 100" St. in the city of Seattle.,
The agency would provide Medicare certified hospice services for the-residents of King County,

[February 20, 2007 supplemental information, p1] For ease of reference, the department will ref‘cr to the

proposed agency as “Odyssey-Seattle” and the applicant as “Odyssey"

Under the Medicare hospice ber_leﬁt, the following services are provided: doctor services;
nursing care; medical equipment; medical supplies; drugs for symptom control and pain relief;
short-term care in the hospital, including respite care; home health aide and homemaker services;
physical and occupational therapy; social worker services; dietary counseling; grief and loss
counseling, Respite care and outpatient drugs are each subject to a small co-payment; other
services are covered in full?,

The estlmated capital expenditure fo éstablish Odyssey’s King County office is identified as
© $45,000. .Of that amount, 66.66% is related to moveable equipment ($30,000); and the
remaining 33.33% is related to furniture ($15,000). [Application, p18]

Odyssey anticipates commencement of this project immediately upon Cextificate of Need (CN)
approval. The first full year of operation as a Medicare certified hospice dgency is expected to
be year 2009. [February 20, 2007 supplemental information, Appendix SC1-D]

' A Medicare certified hospice agency 1s also Medicaid eligible. Therefore, the term “Medicaid eligible” will not e repeated
throughout this evaluation, Those agencies that are state licensed, but not Medicare certified, will be referred to as “ticensed
only.”

? Medicare Hospice Benefits, p. 7, Health Care Financing Administration Publication No, HCFA 02154, Revised March 2000,

Page 1 of 20
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APPLICABILITY OF CERTIFICATE OF NEED LAW

This project is subject to Certificate of Need review because it would establish a hew health care
facility under Revised Code of Washington - (RCW) 70.38. 105(4)(a) and Washington
Administrative Code (WAC) 246-310-020(1)(a).

APPLICATION CHRONOLOGY. '
September 29,2006  ° Letter of Intent Submitted

October 30, 2006 Application Submitted
October 31, 2006 Department’s Pre-Review Activities
through May 6, 2007 e 1 scmemng activities and responses
o 2M screening activities and wsponses
May 7,2007 - Department Begins Review of the Application
s public comments accepted throughout review
June 12, 2007 Public Hearing Conducted/End of Public Comment
June 28, 2007 Rebuttal Docurments Submitted to the Department
August 13, 2007 Déepartment's Anticipated Decision Date
- August 17, 2007 . Department's Actual Decision Date
CONCURRENT RDVIEW

This application was submitted under the 2006 hospice: agency concunent review schedule for
calendar year 2006 outlined in WAC 246-310-290(2), However, no other hospice care agency
application was submitted for King County during the 2006 concurrent review cycle, According
to WAC 246-310»295(5), when an application initially submitted under a concuttent'review is
deemed not to be competmg with another application; the department may convert the
appllcatlon to.regulay review process. Therefore, this application was converted to 1egulax
rewew

AFFECTED PARTIES ’

Throughout the review of this pleecl multxple entities sought and received "affected person
status under WAC 246-310-010. These entities are listed below; each provider of Medicare
certified Hosplce services in King County ate identified with an asterisk ().

Evelgxcen Healthcare * -

Franciscan Health Systems Hospice and Palliative Care *
Gaod Samaritan Home Health & Hospice*

Group Health Home Health & Hospice * -

Highline Home Care *

Home Care of Snohomish County

Providence Hospice of Seattle *

Providence Sound Home Care & Hospice

Providence Hospite And Home Care Of Snoliomish County
10 Providence Senior & Community Services

11. Swedish Medical Center/Hospice *

12. Richard Block, King County resident & Assured Home Health

PONDL RN~

Page 2 of 20°
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SOURCE INFORMATION REVIEWED

Q
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Odyssey HealthCare’s Certificate of Need A_ppAIication dated October 50, 2006
Completed provider utilization surveys received from existing providers, .

Screening responses and comments received ﬂom Odyssey HealthCare lecelved February,
20, 2007

Appendix D to Screening lesponses received from Odyssey HealthCare received March 7,
2007

Screening responses and commems received from Odyssey HealthCare received April 27,
2007 .
Documents and comments reccwed from commumty members and existing providers at the

“June 12, 2007 public hearing™ -

Odyssey HealthCare’s June 28, 2007 rebuttal comments . -
Population data obtained from the Ofﬁce Financial Management based on year 2000 census
published January 2002,

IHealth Care Fm_ancmg Adminjstration Publication No. HCFA 02154

WAC 246-310-290 Hospice services-standards and need forecasting method

Draft Report: Hospice Methodology Advisory Commiitee, April 3, 2001

Recommendatlons of the Hospice Methodology Advisory Committeg, Rev. September 13,

. 2001

Data obtained from Odyssey HealthCare s webmte -
Certificate of Nced I[lStOl lcal files

.CRITERIA EVALUATION

To obtain Certificate of Need approval for King County, Odyssey HealthCare must demonstrate
compliance with the criterfa found in WAC 246-310-210 (need); 246-310-220 (financial

‘feasibitity); 246-310-230 (structure and process of care); 246-310-240 (cost containment); and

246-310-290 (Hospice services-standards and need forecasting ‘method) 3

CONCLUSION "

For the reasons stated in this evaluatlon the application submitted by on behalf of Odyssey
HealthCare pxoposmg to’establish a Medicare certified hospice agency to serve the residents of
King County is not consistent with apphcable criteria of the Certificate of Need Program, and-a
Certxﬁcate of Need is denied.

3 Bach eriterion contains certain sub- criteria, The Followmg sulb- crltel {a are not dlSCuSSCd in this evaluation because they arenot -
relevant to this project: WAC 246-310-210(3), (4), (5), and (6); and WAC 246-310-240(2) and (3).
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A. Need (WA'C 246-310-210 and WAC 246-310-290)
Based on the source information reviewed, the department determines that the appllcant has
not met the need crltena in WAC 246-310-210 and 246- 3 10-290.

(1) The population served or fo _be served has need for the project and other services and
facilities of the type proposed are not or will not be sufficiently avmlable or accessible to
meet that need. . -

The determination of numeric need for hospice- services is performed using the hospice
setvices need forecasting method contained in the WAC 246-310-290. The methodology is a
six-step process of information gathering and mathematical computation. The first two steps
examine historical hospice utilization. The remaining four steps apply that utilization to
current and future populations and are intended to determine total baseline hospice services
need and compare that need to the capacity of existing providers.

The completed methodology Is presented.as Appendix A to this analysis. The methodology
uses population and healthcare utilization statistics on statewide and planning area levels. By
rule, the planaing area for hospice services is each individual county. Although the planning
area for this application under levxcw is King County, need projections for the entire state
_have been prepared.

This dochment will describe, in summary, the calculations made at each step and the
assumptions and adjustments made in that process. The titles for each step are excerpted
from the WAC, .

STEP 1: Calculate the followmg Sour statewide predtcted hospice use rates using CMS and
department of health dater oy other available sources. -

(i) The predicted percentage of cancer patients sixty-five and over who will use
hospice services. This percentage is calculated by dividing the average number
of hospice admissions over the last three years for patients the age of sixty-five
and over, with cahcer by the average number of past three years statewzde total
deaths sixty-five and over from cancer. ,

(i) . The predicted percentage of cancer patients under sixty-five who will use hospice
services.  This percentage is calculated by dividing. the average number of
hospice admissions over the last three years for patients under the age of sixty-
Jive with cancer by the current statewide total of deaths under sixty-five with
cancer. '

(it))  The predicted percentage of non-cancér patients sixty-five and over who will use
hospice services. This percentage is caleulated by dividing the average number
of hospice admissions over the last three years for patients age sixty-five and over
with diagnoses other than cancer by the curvent statewide total of deaths over

< sixty-five with diagnoses other than cancer,

() The predicted percentoge of non-cancer patients under sixty-five who will use
hospice services. This percentage is calculated by dividing the average number
of hospice admissions over the last three years for patients under the age of sixty-
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Jfive with diagnoses other than cancer-by the current statewide total of deaths..

under sixty-five with diagnoses other than cancer.

For these sub-steps within Step 1, the Department obtained utilization data for 2003 thtough
2005 from the licensed only and Medicare certified hospice providers throughout the state.
The department asked providers to report their admissions by age group (under 65 and 65
and over) and diagnosis (cancer/non-cancer) for each of the most recent three, years. This
information was provided by county of resident. The results of this survey were compared
with data provided by the Department’s Center for Health Statistics and Cancer Registry to-
determine the percentages of deaths due to cancer and non-cancer causes for the two age
groups.

Although not all hospice providers in the state responded to the pnogram s.surveys, 7.of the 8
surveys mailed to King County providers identified by the Department were returned*, In

contrast, all providers identified by the apphcant as selvmg King County provided responses, -

[Application, p13]

STEP 2: Calculdte the average number of total resident deaths over the last three years Jor -

each planning aréa,

This step was completcd usmg .(death statistics from the Department’s Center for Health
Statistics. "The total deaths in each 6f the planning areas for 2003-2005 were averaged for
each planning area for each of the age/cancer diagnosis groups identified in Step 1, above.

Step 2 requires that the Department calculate the “average number of total resident deaths
over the last three years for each planning area.” The Step 2 calculation then is used in the
Step 3 multiplication to calculate the number of likely hogpice patients for- each of the foun
age/diagnosis categories.

In interpreting Step 2, the Department interprets “total” to mean the total number of death for

each of the four categories, of patients identified in Step 1. The Department adopts this

_ interpretation because the various steps in the methodology build on each other and should be
read togethel

STEP 3: Multiply each hospice use rate determined in Step 1 by the planning area’s aver age
total resza’ent death.s' determined in Step 2.

In this step, the use rates from Step 1'.were mulllphed by the applicable age group’s death.

rate for each planning area to determine the number of likely hospice patients for each of the
four age/diagnos1s categories.

STEP 4 “Add the four subtotals der tved in Step 3 to project the potenttal volume of hosplce
services m each planning area.

* The Department inotuded Chirlstian Health Services as a provider of services for King County
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The numbets of likely hospice patlents from each of the four categories derlved in Step 3 are
added together for each planning area. This number is described as the “potential volume” of

. hosplce services in the area. Thls represents the number of patients expected to elect hospice
services in the area. .

STEP 5: Inflate the potential volume of hospice service by the one-year estimated population
© growth (using OFM data).

The values derived in Step 4, above, were inflated by the expected populations for each
" planning area. The age-specific population projections for each county were obtained from
the state’s Office of Financial Management. The most recent age-specific data set.is the
“2002 Projections developed for Growth Management Act (Developed January 2002)”. This
age-specific data is available for 5-year intervals only. The department has used these 5-year
interval values to estimaté population projectians for the interstitial years.

The department applied the one-year estimated population growth to the potential volume of

hospice services derived in Step 4 to estimate potential hospice volume in 20006, the first year
following the three-year data range. In order to estimate need for hospice setvices in the first
three years of the proposed projects, the department applied the use rates derived to the
-expected populations of each of the state’s counties for the first three full years of the
proposed project (2007, 2008, and 2009).

STEP 6: Sublract the current hospice capacity in each planning area from the above

projected volume of hospice services to determine unmet need. Determine the number of

hospice agencies in the proposed planning area which could support the unmet need with an
ADC of thirty-five.

Current hospice capacity 1s defined in the rule as the average number of admissions for the
most recent three years of operation for those agencies that have operated or have been
-approved to operate in the planning area for three years or more. For.the remaining agencies
that have not operated in the service area for at least three years, an average daily census
(ADC) of 35 is assumed for that agency.

Each of the hospice providers if King County have been in operation at least three years,’
The department calculated the ADC for each hospice by multiplying the state’s most recent

average length of stay (ALOS), caleulated from responses to the department’s. survey, by
cach hosplee’s average admissions for the past three years and divide that total by thlee
hundred sixty-five (days per year).

Twenty-six counties showed some need for additional hospice services, but all at a level less
than an ADC of 35, which is indicative of insufficient need to support an additional hospxcc
agency. The remaining thirteen counties showed a no need or a surplus of hospice services,
Those counties were Benton, Clark, ‘Cowlitz, Ferry, Franklin, Jefferson, Klickitat, King,
Lewis, Pleice, Skagit, Snohomish and Wahkaikum. The chart below summarizes the
department’s numeric need methodology for King County. [Appendix A] -
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2011 Current | 2011 Unmet | Statewide [ 2001 Unret 2011 Agency
Potential | Capacity | Need admits ALOS Need Patient Unmet Need
volume Days ' | Need ADC :
King

County 4,091 4,199 (i08) 51.658324 |  (5,556) (15) None

Odyssey’s Application of the Numeric Methodology

The Department mailed copies of the 2006 Hospice Survey results to the applicant on
November 16, 2006, prior to receipt of the applicant’s responses to initial screening questions
on February 20, 2007. This information provided the necessary data for the modification of
any preliminary methodologies constructed by the applicant. [Application, p12] Odyssey

contends that the departiment’s survey is an unreliable source and understates the need of

planning data. The survey is the data collection tool used by the department to apply the
numeric methodology. As an alternative, Odyssey prepared two versions of the department’s

- numeric need methodology: during the application process, Below is a summary of the two
versions and the departiment’s lesponse to each. [February 20; 2007 Supplemental Information,
- Attachment SC1-B & E]

" dpplicant’s 1% Methodology, Appendix B - (CMS)
Odyssey’s initial version of the incthodology uses a Medicare data soulce, the Standard
Analytical File (SAF). Odyssey obtained a “limited data set” of SAF 2002-2004 data from

the University of California-Trvine. Odyssey followed the caloulation steps prepdxed by the

department, but substituted information from this source for the survey data,

This vetsion begins with a data set that does not contain alf the data elements required to
prepare the methodology. Odyssey notes,’ first, that SAF data for 2005 .was not available;
therefore Odyssey obtained SAF data for years 2002-2004. Odyssey also noted that the SAF

data it obtained did not contain any data for non-Medicaro patients. While it is not directly |

stated from Odyssey’s narrative, it appears that Odyssey has assumed that the SAF data
accounts for all patients over age 65. Odyssey states that it estimated hospice admissions for
patients under age 65 by relying on the department’s hospice survey for a percentage of total
admits then applied.that percentage to the SAF data. Finally, Odyssey notes thiat the process
of removing identifying data from the SAF also removes all length-of-stay information from

the file. In response to this, Odyssey adopted the ALOS .calculated from Medicare Cost

Reports.

Once these modifications are inserted, the applicant calculates the projected patient count in
Step#4 fo total 2,982, This differs fiom a Department total projection of 3,873, The primary
source of the dxscnepancy resides in the applicant calculating a lower necd in the 65+ age
.categories than that of the Department,

This version relled upon the lmited data set and established current capacity. by estimating

the less than 65 age group in relation to reported 65+ capacity. This produced an estimated
capacity of 3,157.3. This value is 1042 patients fewer than the department’s calculation,
representing a 25% difference.
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When the ‘applicant caloulates the Averago Leogth of Stay derived from the Medicare Cost
Repotts, rather than the survey data used by the Department described above, in Step 6, they:

cite an ALOS 0f 59.95. [n contrast, Department survey results indicate a statewide ALOS of

51.66.  When the applicant’s' ALOS is applied to determine unmet need in the service area,
Odyssey derives a calculation for unmet need in this methodology of an ADC of 37 patients.
According to the summary table included, this equates to'a need for 1.05'additional hospices
agencies under this version of the methodology Contradicting this, the applicant then states
a different need value of 1,75 hospices in the text of the discussion regatdmg the need
conclusions, [r‘ebruary 20, 2007 Supplemental Informatlon, SCI-B, p7] '

. Applicant's 2™ Methodology, Appendix F - (WAC)

Odyssey’s secand version of the methodology is described as “the literal language of the

hospice need methodology Odyssey notes that this method submission is based upon the
applicant’s summary of the responses to the Depaxtment s survey and adopts the literal
language of the CoN need methedology. -

The result of Odyssey’s calculations indicates an estimated anmet need ADC of 1,109
patients in 2006, increasing to an unmet need of 1180.5 patients in 2011. The department’s
caleulations show a substantially smaller unmet need in Klng County. In summary, this
second version calculates a need for 33 new hospice agencies for King County and thus
justifies approval of Odyssey’s appllcatlon [February 20, 2007 Supplemental Information, p1]
Department calculations indicate a surplus in 2006 through 2011, Therefore, acloser look at
" Odyssey’s methodologies is necessary.

'In the caloulation details, the applicant uses two sepatate sets of population data; 2002
though 2004 as well as 2003 through 2005. In the calculation steps outlined above, steps #l
and #2 follow the Departinent’s process,

No explanation can be found regarding Step #3 when caloulatlons rely solely on 2002-2004
population data in the projection of potential volume in cach of the state’s planning areas,
including King County, It is also unclear how the numbers have been caleulated to produce
such dramatically lar ger projections. The apphcant and the department record similar
averages per age group in step #2 when comparmg the 2003-2005 population-period, but the
applicant projects dramatically more need in the following years,  These differences are
depicted below,
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Step #3 - Projected Deaths in reported
. Population periods
. Applicant Depar(ment
Ages 0-64 2002-2004 | 2003-2005 | 2003-2005
(0-64 Average Deaths 2,892 2,886 2,886
0-64 Cancer Projected 6,466 . X 500
0-64 Non-Cancer Projected 852 % 171
Ages 65 and above - c o
65+ Average Deaths 8,560 8,515 8,515
65+ Cancet Projected 7,881 X 1311
1 65+ Non-Cancer Projected | 3,091 X 1891

x - Applicant did aot provide age group projection for 2003-2005 population ﬁguxes

Based upon the applicant’s 2002-2004 population caleulations, average-deaths in the 0-64
age group increase from 2,892 to 7,318 and the 65+ age group increases from 8,560 to
.10,972. The applicant’s method also forecasts that the number of deaths by cancer alone to
total 14,347, (combining 6,466 for 0-65 and 7,881 for 65+), exceedmg the. department’s
caloulated total deaths in the county by 2,896.

As this methodology .continues steps 4 through 6, a split is made to 1epoxt the results
according to both populatxon projection periods of 2002 — 2004 and 2003-2005 as well as by
age groups. This split is in contrast to the methodology as outlined above and in WAC 246-
310-290. Because the appropriate time period for this application is 2003-2005, the
remainder of the review wxll focus on those calculations based upon 2003-2005 popula’uon
rates, = :

- Odyssey’s Step #5 caloulations show a potential volume of 14,489 in 2011 when cémfaining
projections for both age groups, In Step #6, the 2011 projected volume is cited at only

* 12,804, There is no explanation to assist in determining the cause for the decrease in volume

in edoh of the projéction years of 2006 through 2011 from Step #5 to step #6.

Further, accepting the slightly lower capacity figure (4,365) and Average Length of Stay
(51.06) cited by the applicant, this methodology also shows unmet need. The unmet need,
ADC caloulations using these factors equal 1,180.5. This then caloulates to a need of 33.73
additional hospice agencies. This again stands in stark contract to the Departtment’s

application of the need nethodology whtch shows a surplus of service for King County
residents.

In both Versions #1 and #2 above, Odyssey contends that the department’s survey is an
unteliable source of planning data, Odyssey notes several critioisms of the agency’s survey, -

citing mappropnate use of population data for specific age cohorts, the failure of some
hospice agencies to fully complete the survey, and a lack of clarity in the questions. [February
- 20, 2007 Supplemental Information, p2; Junie 28, 2007 rebuttal comments, p3]
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The Départment contends that the cument practice of relying on survey data more closely
adheres to the recominendations reached by the Hospice Methodology Advisory Committee
in the development of thie current hospice methodology. The committee recommended a data
source which was collected through' a “state-specific utilization data from all state hospice
agencies”. Through the uge of survey data, the department has been- able to establish-a
database of information to rely upon, Though there was consideration made by the
committee for short-term implementation issues, survey data exists for thé years necessaty to
review this application. [Recommendations of the Hospice Methodology Advisory Commitiee, Rev,
* September 13,2001, p3] .

Additional review of the advisory committee discussions regarding the prajection of total
_need for hospice service provides additional guidance, When considering available options,
the committee opted for versions which “avoided complex refinements that would make the

method more difficult to understand or to catry out without necessarily increasing accuracy”. -

[Draft Report: Hospice Methodology Advisory Committee, April 3,2001, p7] As noted by the applicant,
the Standard Analytical File requires removal of any data affected by HIPPA regulations and
must be converted into a Limited Data Set (LDS). This data set is also insufficlent in that it
‘omits admissions for 2 of the 4 tequired patient groups and all length of stay. data is removed,
The "LDS requires additional manipulation based upon data collected through the
Department’s original survey data the applicant has cited as unreliable.

The deparument concludes that it canaot support Odyssey’s assertion that the responses
received by the department through a stwvey are inherently inaccurate or unreliable; The
department has no evidence that the respotises ieturned by the providers are either
intentionally or unintentionally inaccurate. Finally, the department concludes that Odyssey’s
vetsion of the methodology in WAC 246-310-290 that is based on Medicare data [Odyssey

Versions #1, Appendix B] can only be applied if several data elements are estimated, Odyssey -

has based those estimates on the depatrtment’s survey tesponses. These efforts appear to be
. contrary to guidance provided by the Hospice Methodology Advisory Committee, Further,
the use rates and lengths of stay to be considered in the ‘methodology are identified in rule
and not subject to substitution with alternate standards. ‘

On the basis of the department’s need methodology, and given the significant number of
assumptions required by Odyssey to apply its alternative calculations, the department
concludes that its own application of the numeric methodology is reasoriable and consistent
with WAC 246-310-290. The results of the department’s niethodology conclude that there is
not sufficient need demonstrated in King County to approve an additional hospice agency.

{1)(b) In the casg of health services or facilities proposed to be provided, the efficiency and
appropriateness of the use of existing services and facilities similar to those proposed;
In addition to comments from the affected persons cited in the introduction, the department
‘recetved numerous letters of opposition to the Qdyssey project from comrmunity members,
business owners, local physicians and healthcate providers in King County, Many of the
letters of opposition from community members wete form letters. The common concern in
the form letters is that approval of another hospice agency in the county would jeopardize the
financial viability, depth, and quality of service currently provided by the existing two
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hospice providers. Additionally, the letters of opposition indicate that thé local healthcare
providers refer to each of the existing hospice agencies in the county and patients referred for
hosplce services are not experiencing delays in service or difficulty obtaining the appropriate
hosplce care necessary. [June 12, 2007, public hearing documents]

The apphcant contends that the use rates of hosplce patients in Washmgton State, and
specifically in King, Plerce and Snohomish counties are lower than they. should be. .In
addition, the applcant cites statements from the “State [nitiatives for End of Life Care” report
which compares National average length of stay of 59 days in 1998 to the reported
Washington average for 2001-2003 of 44.5 days as an indicator that the patients are not
accessing the services early enough to achieve the optimum benefits. [Application, p10] Based
«on the standards contained in WAC 246-310-290, the department concludes that hospice
providers in King County are providing services. at or very near the level of the state as a
whole, If, as stated in the rule, statewide levels of services are to be considered the
benchmarks; the department concludes that no additional need has been demonstlated on this
basis, '

An additional factor examined to determine the accessibility or availability of existing
-providers is the time between referral of a patient to a particular hospice and admission of the
patient. Odyssey contends that existing hospices are not admitting patients quickly enough.
Odyssey offers as a standard its corporate policy of admitting all patients within three hours
of refenal

In examination of the apphcatlons and comment prov1ded by members of the community,

healthcare providers, and the applicants, the department discovered no compcllmg evidence to
demonstrate that the current time between referral and admission in this area is either too long

or indicative of a lack of ability of existing hospice providers to admit new patients in a .
timely manner. The départment cannot, therefore, accept this factor as demonstrative of need

in King, Pierce and Snohomish counties.

Based upon the above information, the department concludes that lhene is no unmet need for
. hospice service in the King County area. This sub-ct 1tcuon is not met.

(2) All residents of the service area, including low—a‘ncome persons, racial and ethnic minorities,

women, handicapped persons, and other, underserved groups and the elderly are likely to
have aa'equate access o the proposed health service o services.

To' determme whethex all residents of the service area would have access to an appltcant’
propdsed services, the department requites applicants to provide a copy of its current or
proposed admission policy. The admission policy provides the overall guiding principles of

the facility as to the types of patients that are appxopuate candidates to use the facility and |

any assurances regarding access to treatment.
To detern'line whether low-indome residents would have access to the proposed services, the

department uses the facility’s Medicaid eligibility’ or contracting with Medicaid as the
measure to make that determination. To determine whether the elderly would have access or
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B.

,.

- continue to have access to the proposed setvices, the department uses Medicare certification

as the measure to make lhat determination,

A fadility’s charity care policy should confirm that all residents of the service area including
low-income, racial, and ethnic minorities, handicapped, and other underserved groups have,
or would have, access to healthcare services of the applicant. The policy should also include
the process one must use to access charity care at the facility.

,To demonstrate compliance with this sub-criterion, Odyssey provided copies of its current
Access' to Care admission criteria, non-discrimination .compliancy, and. Funding Non-
discrimination policies that are currently utilized in the Odyssey facilities. The Access to
Care policy indicates that “{Odyssey] offers palliative care to terminally. ill patients and
support to those patients and their families without. regard for diagnosis, gender, sexual
orientation, national origin, race, color, creed, disability, age, place of residence or ability to
pay for services” Odyssey also included information regarding efforts in cultural
competence to various Spanish-language, Asian, and' Eastern Buropean communities in an
effort to provide hospice services to as many patients as possible. [Application, p17}

Also, the policy ¢n Funding Non-discrimination states “...[Odyssey] will not discontinue or
diminish heath care provided to a Medicare beneficiary in the event the beneficiary becomes
ineligible or the funding source changes”. [Appllcatlon, Appendix I}

The department coricludes that, if approved Odyssey would obtain Medicare cemficatlon
and become Medicaid eligible.” Odyssey’s projected sources of revenue confirm this
conclusion. [Application, p21] WAC 246-310-210(2) requires the department to evaluate the
extent to which medically underserved groups such as Medicare, Medicaid and medically

- indigent will have access to services. The funding policy as previously stated only speaks to
not reducing or discontinuing services to Medicare beneficiaries whose funding status

changes. The pohcy does not make the same statements for patients with other payor
sources, A review of the projected financial statements shows charity care as a line item
under sources of revenue and as a deduction. from revenue. The amount identified is 2.5% of

Medicare revenue. It is not clear if this 2.5% is in fact Medicare contractual allowances, '

charity care for only Medicare patients or the amount of charity care for all payor types. If
this pxojeot is approved the applicant would need to agree to a tetm and condition that would
require the policy on funding non-discrimination be modified to be inclusive of all patients

regardless of payor source and report to the department on an annual basis the amount of .

charity care provided to residents of King County. The charity care report would be due 120

"days from the close of the agency’s fiscal year,

Based upon the above information, the department concludes that all residents of the service

area- would have’ adequate access to the health services at Odyssey~Seattle prowded the
applicant would agree to the'above term and condition. This sub- criterion is met,

Financial Feasibility (WAC 24 6-31 0-220)

Based on the source information reviewed, the department determines that the applicant has
not met the ﬂnancxal feasibility eriteria in WAC 246-310-220,
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(1) The immediate and long-range capitel and operating costs of the project can be met,

Odyssey anticipates becoming operational by July 1, 2008, [Apphcanon p8] Based on. this
timeline, year 2009 would be the Medicare certified hosplce agency’s first full calendar year
of operation. Using the financial information provided in the application, Table 1 below
illustrates the projected revenue, expenses, and net income for partial year 2008, and full
years 20092011 for Odyssey’s Medicare certified hospice agency. [February 20, 2007
Supplemental Information, Attachiment SC1-Dj

Table 1’
Qdyssey Heath Care Projected Revenue and Expenses for Years 2008 - 2011
2008 2009 2010 2011
: Partial Year| Full Year 1 | Full Year 2 | Full Year 3
Projected Patient Days 640 | 4480 " - 8720 12960 -
‘[Projected Unduplicated Census 8 56 109 162
Projected Average Daily C‘ensus 3.4 122 '23.8 35.5
Net Patient Revenue* $ 159,985 $663,579] $1,299.290| $1,935,003
Total Operating Expenses | $444.1640  $907,604] $1,294,113] $1,520,777
Net Profit or (Loss) - EBITDA ($284,179)]  ($244,025 35,177 $414,226
Net Patient Revenue per Patieiit Day $249.98 $148.12 $149.00 $149.34 -
Total Expenses per Patient Day $694.01 $202.59 $148.41 $117.34(
Net Profit/(Loss) per Patient Day ($444.03)]  (554.47) $0.59|: $31.96

* Includes deductions for bad debt and charity care :

As shown in Table 1 above, at the.piojected volumes identified in the application, Odyssey
expects it would be operating at a loss in partial year 1 (2008) through 2009. By the end of
year 2010, the second full year, Odyssey would be operating at a profit. This forecast also
relies on an average length of stay of 80 days, more than 20 days longer than- used in the
applicant’s need forecasts, This rate is 28 days higher then the state average and 25 days

greater than the average length.of stay of 55 days for the hospice providers currently serving -

King County. Projecting an'ADC for the third year using the county ALOS would be 24.4
. and this would lower 2011 projections accordingly. [February 20, 2007 Supplemental [uformation
"+ Altachment SCI-C, p3]

In .addition to this application, Odyssey has two other applications undergoing review for -

" establishing hospices in Pierce and Snohomish counties, The department notes that for each
application (King, Pierce and Snohomish) the: projected number of patient days, average
dally census and unduplicated census are exactly the same. In the department’s expevience it
is highly unusual that three separate hospice agencies in different counties would have the
exact same projections in these categories. The department is concerned that the projections
as prcsented may not be reflective of what the applicant actually expects to pnovnde but
_mstead is what is.needed to project having an average daily census by the 3 year of
operation as required by rule,
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However in the need section of this evaluation the department concluded that need for an
additional Medicare certifled hospice agency has not been demonstrated. As a result, the
department concludes that Odyssey’s projected number of patient days is not reliable and the
department cannot conclude that sufficient revenue would be generated to meet the expenses
of the proposed project.

Based on the above information, the department concludes that the project’s revenues may be
overstated and this sub-criterion is not met, .

(2) The_costs of the project,. mcludmg any consn uction costs, will probably -not result in an
unreasonable impact on the costs and charges for health services. .

The applicant addressed these factors in the followmg way:

““Capital cost Impact

Minimal capital expense will be required for Odyssey to serve patients of King .
County. At a system level, hospice care reduces the need for expenditure for more
capital-intensive care,

Operating costs : C .
The national. Medicare Hospice benefit reduces opelatmg costs for health care at .

the system level. Medicare hospice patients elect to receive palliative and end-of-
life care in the home or other.cnvironment vs, seeking curative treatment in tore
expensive settings such as [CU’s at the end of life. This patient. decision,
supported by passionate end of life care, results in reduced total healthcare
expenses, Medicare estxmates this savings as about $1. 50 for.each $1.00 spent on
hospice care. ‘

HlLaxgg_ .
Medicare reimburses hospice agencies on ‘a fixed per diem basm " [Application p1o]

Odyssey-Seattle is leasing space for the proposed hospice agency and a copy of the draft’

lease’ agreement, was submittéd, [February 21, 2007, Supplemental Information, Appendix SC-1A7] The
department compared the costs identified in the lease document to the amounts contained in
Odyssey’s projected financial statements and found them to be consistent,

The department concludes that, while the initial capital expenditure of $45,000 proposed to
establish this agency may be small, the applicant has not been able to show need for
additional hospice services in King County except through significant' modification of the

department’s need projection imethodology. Absent sufficient unmet need to suppoit a new:

hospice agency, the department concludes that any capital or operating expenditures incurred

pursuing this project would be ‘an unnecessary duplication of those made by existing

providers and may result in an increase in the costs and oharges for health services in the
county. ThIS sub-criterion is'not met,
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(3) The project can be appropriately financed. .

The estimated capital expenditure to establish Odyssey’s Kig County office is identified as-
$45,000. Of that amount, 66.66% is related to moveable equipment ($30,000); and the
remaining 33.33% Is related to furniture ($15,000). [Application, p18]

The source of financing for the project wilt be from Odyssey HealthCare’s cash on hand.
{Application, p20] A review of Odyssey HealthCare’s historical financial statements shows the
funds necessary to finance the project are avaifable. Odyssey HealthCare provided a letter
confirming that the Odyssey’s Chief Financial Officer has authorized allocation of funds to
this project. [Application, Appendix 0 February 20, 2007 Supplemental [nformation, Attached Letter]

Based on the above documentdhon the departm@nt coneludes the capital costs to establlsh
Odyssey-Seattle would not adversely affect the financial stabxhty of Odyssey HealthCare and
the project can be appropriately financed, . This sub-criterion is met |

C. Structure énd Process (Quality) of Care (WAC 246-310-230)
Based on the source information revigwed, the department determines that the applicant has
not met the structure and process (qualxty) of care criteria in WAC 246 310-230.

(1) 4 _sufficient supply of qualified staff for _the project, including bath health personnel_and
management personnel, are avazlable or can be recr ulted

Given that Odyssey does nbt currently provide Medicare certified hospice services in King
County, all staff for the hospice agency would have to be recruited. Table 2-below shows the
projected number of staff for partial year 2008 and the first three full years of operatlorl
[Fcbruary 20, 2007 Supplementa[ Information, Attachment SCi-D] .

. Table 2
Odyssey Health Care Staffing Input — by FTE
Partial Year | *© Yearl Year 2 Year3d,
Type of Personnel 2008 2009 2010 - 2011
Nursing/Patient Care 0.6 . 223 4,69 7.51
Administrative 3.5 725 . 7.50 9,50
Other* 0.4 0.67 1.33 1.92
| Therapists 0.0 0.00 0.00 0.00
Medical Director, 0.0 0.00 0.00 0.00
Total FTLs 4.49 10.15 13.52 18.93

*Includes medical social worker; massage therapists, volunteers, and pastoral

" As shown in Table 2 above, in year 2008, Odyssey plans to'recruit 449 FTEs to begin
providing Medicare certified services in King County, then majority of staff would be
recruited in full throughout the next three years until fully staffed in 2011,

To supplement efforts to meet these projections, the applicant states:
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“Odyssey HealthCare invests substantial resources in employee recruitment and retention
efforts. . These investmients have resulted in a very stable nursing staff and permit us to
provide a full range of care w1thout needmg to use contract agency nurses,

“A number of experienced Odyssey RN’s in other communities have already expressed
Interest in relocating to the Northwest if we develop services there.”

Odyssey status as a hospice-only program should enable it to recruit “cominitted hospice
nurses.” Odyssey also cites its “program of generous benefits, including a bonus program, a
stock option program, tuition reimbucrsement and a company-wide career ladder with

opportunities for advancement are very attractive to this cohort of nursing professmnals S

" [Application, p23]

Odyssey concludes that these factors, in addition to access to a national pool of professionals,
would help fo promote health care related professional studies through. demand and

.education. Intentions are to pursue affiliations with area learning institutions to increase the
source of training for those in related career paths.

Based on the available information, the department concludes that adequate stafﬁng for the
-Medicare certified hospice agency will be avallable, this sub-criterion is met,

(2) The_proposed service(s) will have an appropriate relatzonshzn including organizational

relationship,_to ancillary and support services, and ancillary and support services will be
. suffictent to support any health services included in the proposed project.

In its responses to the department’s scréening questions, Odyssey provided copies of
standard vendor agreements [Application, Appendix N] The appendix contained samples of
Odyssey’s standard ambulance/transportation services, ocoupational, speech and physical
therapy services, supplemental” staffing, respite services, inpatient services, laboratory
services, pharmacy services, durable medical equipment and supplies agreements. Odyssey
did not, however, identify any prospective vendors of such services or document that any of
those services would be readily available on the terms ldentlfied in those draft agleements

The types of vendor agreemcnts prov1ded area Conblstel‘lt with what department would expect
for this type of project. If this project.is approved, to ensure that appropriate ancnllary and
support agreements will be-established the applicant must agtee to a term requiring it to
provide coples of these agreements for review and approval, ldenufymg vendow and charges
for services consistent with the draft provided.

Based on the evaluation and the supporting documents provided, the department concludes
that with agreement to the term above; Odyssey has demonstratéd reasonable assurance that
it will have appropriate ancillary and support services with healthcare providers in King
County. This sub-criterion is met. '

‘Page 16 of 20
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(3) There is reasonable assurance that the project will be_in conformance with applicable stale .
licensing requivements and, if the applicant is or plans to be certified under the Medicaid or
Medicare_program, with' _the applicable conditions of participation_related to those

g1~og1‘ants.

As stated n the project-deseription portion of this evaluation, Odyssey HealthCare is based in
Dallas, Texas and operates over 81 hospice agencies across the nation. To evaluate this sub-
criterion, the departinent requested quality of care histories from the 30 states wher¢ Odyssey
HealthCare, orany of its subsidiaries, owns or operates healthcare facilities. Of the 30 states,
23 states provided information. related to the quality care hlstoxy and 8 states did not
respond.” Of the 23 states that rcsponded two |dentlﬁed either minor or unsubstantiated
claims or minot deficiencies that resulted in fines®. Three states indicated significant non-
comphance issues at oue or more of the healthcare facilities operated by Odyssey HealthCare

within in last 3 years;’ Georgla reported immediate jeopardy in two separate investigations
in 2005 and 2006. The remaining non-compliance citations related to isolated incidences and
did not represent umnedlate Jeopardy to patients. Accordmg to documents provided by the
out-of-stafe licensing agencies, Odyssey HealthCare resolved the.investigated Issuss and
minor disciplinary actions taken by the out-of-state suweymg agencies: [Comphance survey data
provided by each state agency ]

Odyssey has not identified a medical dxrectot of its proposed King County hospice agency, .
A copy of a draft medical director agreement was provided for, Iﬁfelence thh this criterion,
{April 26,2007 Screening Respouses, p 1] '

WAC 246-335-100 outlines thie key staff posmons that éach Medicare certlf ed hospxoe
agency must maintain, One of the key positions is a director of clinical services to be
available 24/7, and the hospice agency must identify a similarly qualified alternate to act in
the director’s absence. Neither of these positions was identified in the application, therefore,
the compliance history of the individual§ proposed to fill these two positions could not be
evaluated, If this project is approved, the department would attach a term to the apptoval
requiring Odyssey HealthCare to idéntify for review and approval these two key positions for
review and approval prior to comme‘ncing the project

Based on this information, the department concludes that there is reasonable assurance that
King County location would be operated in conformarnce with state and federal regulations
with agreément to the term above, This sub-~ciiterion is met, :

.(4) The proposed profect will promote continuity in the iirovzszon of health care, not result in an
unwar, ranfed fragmentation of services, and have an auproprlaz‘e relationship to the service
areq 's ex:stm;z health care system.

Odyssey addressed this sub~criterion with the following statement;

3 States that did not reqpnpd Arkansas, Colorado, Florida, Georgia, New Mexico, Oilo, South Carolina and Texas.
California had unsubstantiated claims in ong of three facilities and Wisconsin' listed $493 in ﬂncq
7 States indicating significant non~compllance issues: Georgla, Oregon und Virginia :
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" “The design of the Medicare hospice benefit assures continuity and avoids
fragmentation. Because services are planied and monitored and are reimbursed
on a per diem basis and paid for by that same entity, there is inherent coordination
of all'providers around the care of the patient and his or her farily.

During the start-up phase of Odyssey’s program in King County, we will begin
contracting with hospitals, nursing homes, and other facilities and "contract
professionals for provision of setvices to our patients that we do not provide
direotly.” [Application, p25] '

Odyssey asserts that there is need for additional Medicare certified hospice agencies in King
County. However, in the need section of this evaluation, the department concluded that the
existing pxoviders are both available and accessible to adequately provide current and future
hospice need in the county through.2011. Additionally, 2 number of the existing providers
indicated that they have oapaclty to serve the patxents within the service area without adding
staff.

Therefore, the department concludes that appnoval of this project has the potential of
ﬁagmentauon of Medicare-certified hospice se1v1ces within the service area, and this.sub-
criterion is not met.

(5) There is reqsonable assurance that the services to be provided through the proposed project
will be provided in a manner that ensures safe and adequate care to the public fo be served
and in accord with applicable federal and state law&ules, and rezulatzons.

Thls.sub~crlterlon is addressed in sub-section (3) above,

D. Cost Gontainment (WAC 246-31 0-240)
Based on the source information reviewed, the department detcrmines that the applicant has
not met the cost containment criteria in WAC 246-310-240,

(1) Supemor alternatives. in terms_of cost, efficiency, or eﬁ‘éctzveness, are not_available or
practicable,

Acqulsntton of an existing hospice agency
The applicant evaluated this option based upon 4 criteria; Timeliness, Financial
feasibility, Capital Costs and Staffing xmpaot Odyssey determined that, due to the lack
of hospice’s available for acquisition, this is not a viable alternative to the start-up of a
new f'amhty .

The department concurs with the applicant’s assertlon that there has been no information
available that would indicate any of the current hospices are available for acquisition.
Further, approval of this project would allow an additional Medicare cortified hospice agency
in King County. However, as prcwously concluded in this eVaIUdthl‘l, no need has been
demonstrated for additional servnces.
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- On the basis of the information pfovided within this application, the department concludes
that adding another hospice agency is not the best available altematlve for King County.
This sub-criterion is not met,
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Judicatiy, Clerk
STATE OF WASHINGTON
DEPARTMENT OF HEALTH
ADJUDICATIVE SERVICE UNIT

In Re:
CERTIFICATE OF NEED APPLICATION NO. M2010-75
OF ODYSSEY HEALTHCARE
OPERATING B, LP AND ITS PARENT STIPULATION AND ORDER
COMPANY ODYSSEY HEALTHCARE, OF DISMISSAL WITHOUT
INC., TOESTABLISH A HOSPICE PREJUDICE

AGENCY IN KING COUNTY,

King County Public Hospital District No. 2,
d/b/a BEvergreen Healthcare,

Petitioner.

Clerk’s Action Required

I. STIPULATION

1. On December 8, 2009, the Honorable John F. Kuntz entered a final order

dismissing the adjudicative proceeding filed by Odyssey Healthcare Operating B, LP and

its parent company Odyssey Healthcare, Inc. (collectively “Odyssey”) and approved a

settlement between Odyssey and the CN Program that included the issuance of a CN to

Odyssey for establishing hospice services in‘King County. A copy of the final order is

attached hereto as Exhibit A (the “Final Order”).

2, On December 29, 2009, King County Public Hospital District No. 2, d/b/a

Evergreen Healthcare (Evergreen) filed a request for adjudicative proceeding, challenging

STIPULATED ORDER OF DISMISSAL — 1.

LIVENGOOD, FITZGERALD & ALSKOG, PLLC
121 3" AVENUE
P.O. BOX 908
KIRKLAND, WASHINGTON 98083-0908
FHONE: (425) 8229281 FAX (425) 828-0908




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

| the Final Order and the CN Program’s issuance of a hospice CN to Odyssey for King

County. A primary reason Evgl'gl‘een.ﬁled this request for an adjudicative proceeding was
to ensure that it exhausted administrative remedies (RCW 34.05.534) for purposes of
seeking judicial review of the Final Order.

3. On January 7, 2010, Evergreen, Swedish Health Services, d/b/a Swedish
Visiting Nurse ServiceS'(“Swedish’f),' 1?_1‘9\/@_(1(31}9(_3 Hospice and Home Care of Snohomish
County and Hospice of Seattle (collectively “Providence”) filed a petition for judicial
review in King County Superior Court to appeal the Final Order and the issuance of a CN
to Odyssey for providing hospice services in King County. The petition for judicial review
has been assigned to the Honorable Mary 1. Yu of the King County Superior Court undex
Cause No. 10-2-02490-5 SEA (the “Judicial Action™).

4, On January 13, 2010, the CN Program issned a CN to Odyssey for
establishing a hospice agency for serving the residents of King County.

5. The Department, Odyssey, and Evergreen stipulate and agree for purposes of
appealing the Final Order and the issuance of a CN to Odyssey for King County that
Evergreen has exhausted administrative remedies under RCW 34.05.534, that any further
review of the Final Order at the agency level would be futile, and that the Final Order has
been properly appealed to King County Superior Court through the Judicial Action.

6. The Department and Odyssey waive any right to challenge the jurisdiction of
the Judicial Action based upon a failure to exhaust administrative remedies or based upon
Evergreen not being the party that applied for the adjudicative proceeding that 1'ésulted in
the issuance of the Final Order. If the Judicial Action gets dismissed because the parties to
the Judicial Action failed to exhaust administrative remedies or because the parties to the
Judicial Action were required to first bring an action before the Department, the parties

stipulate and agree that this request for adjudicative proceeding may be reinstated without

any objection.
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_IL.  ORDER

Based on the above Stipulation, IT IS ORDERED that this matter is dismissed .
without prejudice. If the trial court dismisses the Judicial Action because the patties to the
Judicial Action failed to exhaust administrative remedies ot because the parties to the
Judicial Action were required to first bring an action before the Department, Evergreen
shall be entitled to reinstate this adjudicative proceeding without any objaction,

I
DATED this ¢\ day of January, 2010.

NeF €

HONOY LE JounN F. KuNTZ~)
HFAL]H AW JUDGE, WASHINGTON STATE
DEPARTMENT OF HEALTH

Presented by:

LIVENGOOD FITZGERALD & ALSKOG, pLLC

James &, Fitzgerald, WSBA No. 8426
District General Counsel
Gregory A, McBroom, WSBA No. 33133

| Attorneys for King County Public Hospital

District No. 2, d/b/a Evergreen Healthcare

1
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Notice of presentation waived by '

WASHINGTON STATE OFFICE OF
THE ATTORNEY GENERAL
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‘Washington Attorney General ST T e e
Richard A. McCartan, WSBA. No. 8323

Assistant Attorney General

Attorneys for the Department of Health

FREIMUND JACKSON TARDIF &
BENEDICT GARRATT, pLLC

JeR Emare

1 C? A W“ APPnoua
Kathleéfi D. Benedict, WSBA No. 7763
Attorneys for Odyssey Healthcare Operation B, LP
and Odyssey Héalthcare, Inc.
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STATE OF WASHINGTON
DEPARTMIENT QF HEALTH
ADIY DICATIVE SERVICE UNIT
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2. For reasons stated by the Program in its evaluation and settlement proposal;
(1) QOdyssey’s hospice application lor King County meets the requirements
of WAC 246-310-210, 246-310-220, 246-310-230, and 246-310-240; and

(b) In the exercise of diseretion, the Program’s 2008 WAC 246-310-290

| methodology = showing “need”. for an.additional. hospice agency.in.King County in- 2000 -

may be used in deciding that need exists for Odysseys proposed hospice in King County; and

3. Odyssey agrees to voluntarily withdraw its request for adjudicative proceeding
to contest denial of its 2006 hospice applications fér Pierce County and Snohomish Counly.

IT IS HEREBY ORDERED That:

l. With the stated c.onditions in the proposed settlement, Qdyssey’s Certificate of
Need hospice application for King County is APPROVED; and

2. . Odyssey’s request for an adjudicative proceeding to contest denial of the Pierce

‘County and Snohomish County hospice applications is DISMISSED.

o
DATED this_C0 “day of DE e 1Rp 12009,

JOHN F@UNTZ, Hea]tll%?x\x&\u@ -

PRESENTED BY

ROBERT M. MCKENNA,
Attormey Gefighal

RICHARD A. MGCCARTAN, WSBA #3323
Assistant Attorngy General

Atlomeys for State of Washington
Department of Health

2 ATTORNEY GENERAL O WASHINGTON
Agricubiuse & Health Division
2125 Bristol Cont SW
PO Box 40109
Olympia, WA 98504-0109
{360) 586-6500
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Jeff Freimund
Freimund Jackson Tardif & Benedict Garratt, PLLC
(360) 534-9960

From: McCartan, Richard (ATG) [mallto:RichardM@ATG.WA.GOV]
Sent: Thursday, September 10, 2009 2:24 PM
- Tos Jeff Frelmund
Cc: Kathleen Benedict; Tribble, Michael (ATG)
Subject: RE: Settlement

Jeff:

Frankly, the idea that we are “trylng to avold” glving Odyssey Its CN, “putting up hurdles,” and “making
additions” to the agreed settlement is simply ridiculous.

In response to your settlement proposal, we spotted two procedural legal Issues — what happens If Odyssey
appeals & who gets nhotice of the settlement —~ that must be resolved. | can’t belleve you expected us to remain
sllent about our legal concerns over your proposal. The fact Is that we have the right and duty to raise these
concerns. Moreover, we quickly brought our concerns to your attentlon. '

I have spent time reviewing your proposal, but | can’t go further until we resolve these two legal issues — which
we have appropriately ralsed.

| find it very surprising that you are talking about needing to get this done in two days, when Kathy was the one
who proposed two months to complete settlement,

I would be available tomorrow to discuss this matter.

From: Jeff Frelmund [mallto:JeffF@fjtlaw.com]
Sent: Thursday, September 10, 2009 1:42 PM

To: McCartan, Richard (ATG); Tribble, Michae! (ATG)
Cc: benedictk@benedictlaw.com

Subject: RE: Settlement

We disagree with your position on this issue and would like another meeting with Mike and you
to discuss this Issue, as well as your position that the Department would not advocate in
support of the settlement if the HLJ rejects the settlement and Odyssey has fo seek judicial
review of that rejection. With each additional hurtle you've added in the last few days, the
likelihood of the King County CN actually being awarded to Odyssey pursuant to the terms of
the settlement diminishes - - to the point where it looks like the Department is doing everything
it can to avoid actually giving the CN to Odyssey under the settlement agreement. As you
know, the King County CN is central to Odyssey’s willingness to settle and any added risks
and hurtles making that less likely to occur correspondingly make Odyssey less willing to
settle. We have some ideas o address your latest additions to the proposed settlement terms
that hopefully will satisfactorily resolve both parties’ concerns on these issues, Additionally, at
the meeting we hopefully can resolve any other disagreements you may have with the draft
Settlement Agreement we sent you on Tuesday so we can get the agreement finalized in the
next few days. We'd like to meet as soon as possible. Both Kathy and | are available to meet
anytime tomorrow afternoon. Is there a time tomorrow afternoon when both of you are
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‘From: McCartan, Richard (ATG)

Sent: Monday, March 22, 2010 10:25 AM _

To: 'Kathleen Benedict'; 'Jeff Freimund'; Eggen, Bart (DOH); Sigman, Janis
{DOHY); Tribble, Michae! (ATG)

Subject: Odyssey

Kathy:

Here's our response to your e-mall.

Mike and | would be available for a phone call, if you like to talk further about this.
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ODYSSEY

In St. Joseph, the Department denled a CN application, and then entered into a “settlement” with the
applicant approving the CN, without providing competitors an opportunity to comment on the
settlement.! In reversing the Department, the court held that since the statute allowed parties to
comment on an orlginal application, parties also had the right to comment on a settlement., 125 Wn.2d
at 744,

Following the decision, the legislature enacted RCW 70.38.115(c), which allows competitors to comment
on a proposed settlement,

Odyssey argues that St. Joseph means that a competitot’s sole right is to comment on a proposed
settlement. Odyssey then states:

[The court] did not find that a competitor has the right to an administrative hearing to contest
the CN issued upon remand or settlement to a competitor, which means that a competing
provider clearly does not have the right to judicial review of a settlement which includes
issuance of a CN following the public comment... Richard’s position that intervenors have the
right to contest settlement through the administrative process was not the holding in St.
Joseph’s — in fact the holding was the opposite. [Emphasis original.]

The Department cannot agree with Odyssey. First of all, with Odyssey's consent, the competitors in this
case were give the right to oppose settlement in the adjudicative proceeding, and the HLI rejected their
opposition, Moreover,, St. Joseph did not even address the issue of whether a competitor could seek
udicial review of a CN settlement approval. We would argue that a settlement approval is subject to
Judicial review because:

1. The HLJ approved the settiement in a final order in an adjudicative proceeding, finding that
the Qdyssey application met the four CN criteria.

2. “Review of agency orders in adjudicative proceedings” s subject to judicial review. RCW
34.05.570(3).

3. Nothing in case law or rules/statutes purports to make CN settlement approvals exempt from
judicial review. In fact, no agency action is exempt from judicial review. Under Odyssey’s argument,
when the Department approves an application in its original decision, the approval is subject to judicial
review, but when approval comes via settlement, there Is no right to judicial review, This result simply
makes no sense.

Odyssey attempts to refute (1) and (2) by arguing that the settlement was a “contract” between
the Department and Odyssey, and therefore not subject to judicial review under RCW 34.05. We find
no support for the argument that an HL)'s final order in an adjudicative proceeding could ever be .
construed as a contract,

Y st, Joseph also held that competitors have standing to contest Department CN decislons. 125 Wn. 2d at 739-42,
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Finally, Odyssey vaguely asserts that the Department should go along with its argument based
onh the fact that the settlement stemmed from the settlement of the federal lawsuit, However, in our
opinion, the reviewabllity of the HU's final order is not affected by the federal lawsuit. As part of the
federal settlement, the Department agreed to propose approval of Odyssey’s application as meeting
the four criteria. The HL agreed and entered a final order approving the settlement.

In settlement negotiation of the federal lawsuit, the Department consistently told Odyssey that
the HL) would need to approve the settlement. We consistently stated confidence that we could prevail
on the merits either before the HL) or the court. Odyssey expressed confldence that the competitors
would not appeal. Never did Odyssey take the position that the HU)'s order would be exempt from
judicial review.

Based on the foregoing, we believe that Odyssey’s competitors have the right to challenge the
settlement on judicial review. We believe that the issue will be whether the application met the four CN
criteria, and that we have an excellent chance of prevailing on that issue.
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Would the Department be willing to condulct the survey and provide potential providers the results before
the September letter of intent period, so that Odyssey, and others, could know whether there would still
be the 2 agency need prior to submitting an application?

Kathy

From: McCartan, Richard (ATG) [mallto:RichardM@ATG.WA.GOV]
Sent: Thursday, February 19, 2009 10:01 AM

To: benedictk@benedictlaw.com

Cc: Eggen, Bart (DOH); Sigman, Janis (DOH)

Subject: RE: Hospice Method

You were able to open it, so | assume | don’t need to send it to you.

As you know, we always look at the facts that existed during review. So, we can’t approve your
application based on a Methodology run long after the record closed. In such cases, applicants must re-
apply.

From: Kathy Benedict [mallto:benedictk@benedictlaw.com]
Sent: Wednesday, February 18, 2009 4:26 PM

Ta: McCartan, Richard (ATG)

Subject: RE: Hospice Method

Richard:

My secretary was just able to open the attachment. It looks like 2,08 agencies are now needed in King
County. Why don’t we settle the Odyssey appeals for a certificate of need in King County?

Kathy

From: McCartan, Richard (ATG) [mallto:RichardM@ATG.WA.GOV]
Sent: Wednesday, February 18, 2009 3:30 PM

To: benedictk@benedictlaw.com

Subject: FW: Hospice Method

Have you seen this?

From: Thomas, Mark A (DOH)

Sent: Wednesday, February 18, 2009 3:14 PM
To: McCartan, Richard (ATG)

Cc: Eggen, Bart (DOH); Sigman, Janis (DOH)
Subject: Hospice Method

Mark Thomas
Analyst, Certificate of Need Program
Health Professions & Facilities
Washington State Department of Health
Mail:  P.O. Box 47852

Olympia, WA 98504-7852

001847
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Honorable Mary 1. Yu

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR KING COUNTY

KING COUNTY PUBLIC HOSPITAL

DISTRICT NO, 2 d/bfa EVERGREEN NO. 10-2-02490-5 SEA
HEALTHCARE, a Washington public ‘
hospital distriet, ef al., SUPPLEMENTAL DECLARATION OF

Petitioners, JAMES 8, FITZGERALD

VO
WASHINGTON STATE DEPARTMENT
OF HEALTH, a Washington governmental
ageney, ef al.,

Respondents.

JAMES 8, FITZGERALD declares under penalty of perjury under the laws of the
State of Washington as follows:

1. Tam Distriet General Counsel for King County Public Hospital District No, 2
competent to testify and make this declaration of nuy personal knowledge.

2. Exhibit A attached hereto is a true and aceuiate copy of relevant portions of
the Final Bill Report for Second Bngrossed Substitute House Bill (E2SHB). 1908, which
explains the reasoning for adding Subsection (10)e) of RCW 70.38.115. This additional
provision was codifted in the 1995 1st sp.s. ¢ 18 § 72 amendment to the statute,

3, The amendment makes clear that the legislature’s inclusion of the right to

comment, in advance, on a proposed settlement, was a right that supplemented the existing

|| SUPPLEMENTAL DECLARATION OF LIVENGOOD; FIIZGERALD & ALSKOG, PLLC
JAMES S, FITZGERALD - | 0. BOX 08

KIRKLARD, WASHINGTON 980830008
PHONE: (425 8250081 PAK (2358280008
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rights of interested healthcare providers. Nothing in the legiglative history indicates any
intent by the legislature to eliminate any of the existing rights. As stated in the Final Bill
Report, the legislature wanted to ensure that interested healthcare providers “also™ had an

opportunity to comment, in advance, on any proposed settlements.

SIGNED at Kirkland, Washington this 21st day of Septemiber, 2010,

TAMES S. FI I/C}RJUW

SUPPLEMENTAL DECLARATION OF LIVENGOOD, l?l‘l‘;?sc}l‘;;;ll}/\l.‘l} & ALSKOT, PLLEG
JAMES 8. FITZOERALD -2 B s

KIRKLAND, WASHINGTON 980830008
PHONE: (125 $22:0281  FAX (125) R28:0908
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SUPPLEMENTAL DECLARATION OF
JAMES 8, FITZGERALD « 3

LIVMENCGOOW, FITZGERALD & ALSROG, PLLC
121 390 AVENUE
O BOX 08
KIRRLAND, WASHINGTON 980830008
PHONE: (4257 $22-0280 PAX (423) 328-0008
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FINAL BILL REPORT

B28HB 1908
PARTTAL VETO
¢ LB % 98 ® 1

Synopwis s Bonaoted

Brief Desoription: = Modifying long-term care provisions.

Sponsors: House Committee on Appropriations (originally sponsored by
Representatives Dyer, Cooke, Ballasiotes, Stevens, BElliot, Talcott,
Calrnes, Lambert, Pelesky, Hymed, Robertson, Mielke, Carrell,
Backlund and L. Thowasg) .

House Commitbes on Health Care

House Commities on Appropriations

Background: The Aging and Adult Services Administration is the agency
within the state Depariment of Soclal and Health Services (DSHE)
that has managewert responsibility for publicly funded long-term
eare services such as nursing homes, chore services, Medicaid
pergonal care, adolt family homes, Community Options Program Entry
System (COPES), and boaxding homes. In Washington state,
approximately 17,000 clients recelve care in a marsing home, while
6,000 persons with disabilities live in licensed adult family
homes, and approximately 18,000 are receiving some form of long-
term care in thelr own homes.

Expenditures in state-administeéred, long-term care programs have
increased even more rapldly over the past 10 years than the number
of persons needing care. In addition, every vear the state
purchases a higher portion of long~term care services. After
controlling for inflation, Aging and Adull Services expenditures
have doubled over the past decade and have grown Lwlce as fast as
the total state budget. Three-gquarters of the growth in long-texrm
care expenditures iz due to higher costs per person seived., State
gosts per resldent have grown 83 percent in community care while
the cost of care in nursing homes has grown 88 percent,

In 1984, the Legislature directed the DSHE to develop a plan for
reviewing and reducing Aging and Adult Services expenditures to
gomply with the 10.3 percent growth rate permitted under Inltiative
601, Without changes, the projected growth rate is approximately
28 pervent.

Several factors contridbute to this incresase:

oAs the nursing facility rate incresses, more people are eligible for

Medicaid,

oThe federal government has protected Medlcaild spouses from

lmpoverishment,

sCreative estate planning use ls increasing by seniors.

«There have been demographic increases in persons with disabilities,

slursing home payment rates have bden increasing an average of 9

percent per year.

To address this rapld growth, 1€ has been recommended that:

shower cost lobng-term care optlons be expanded.

oThe manner in which services abe uwtillzed and accessed be reviewed.

eRegulatory reforms be developed.

oThe egtent to which people can pay for their own gare be ldentified.

sThe rate of increase in nurging home payment rates be reduced.

Supmaey ! _

LONG-IERM CARE PROVISIONS

NURSING HOME CENBUS REDUCTION - By Juns 30, 189%7, the Depsrtiment of

hitp:Hsearch.leg.wa.goviadvanced/3.0/ViewHimLasp Mem=18&Action=Himl&X=919084025 9/19/2010



1908-S2.FBR, Page 6 of 9

heneficliary who recelved long-~term care services. The trustee and
gemetery anthorlity must then gilve notlce of the beneficiary's death
to the department's Office of Pinancizl Recovery, who must then
file this eglalm within 30 days. Preavranged funeral service
contracts are regulired to contaln language that informs the
individual that any unuged funds frem the policy may be subject to
claims by the state for long-term care services that the state had
funded. The recovery procedure ls outlined,

NURSING HOME DISCHARGE - The department is required to follow a
notification and appeals process if a Medicald resident s
discharged and chooses ¢ remain 4n a nursing facllity,

FINANCIAL RECOVERY UPON DEATH - Any funds held by the nursing home
facility on behalf of a resident who received long-term care paild
for hy the state magt be sent to department’'s Office of Pinanclal
Recovery within 45 days of the reciplent's death. The department
ig regulred to éstablish release for use for burial sxpenses. The

department is allowed to xecover against estates as soon as
practicable, but recovery will not include propesty exempt from
eatate claims under federal law or treaty, including tribal
artifacts. Church or religlously operated nursing facilities,
which provide care exclusively to members of its convent, rectory
monagstery or other clergy wmembers, arve exempt from the operating
standards for covered facilities.

NURSING HOME COMPONENT RATES - The DSHS is authorized to base initial
nursing services, food, admindstrative, and operatlonal rate
components rates for the purpose of reimburssment on a formula
using the median for faecilities in the same county. This is
applicable to any facilities receiving origlnal Certificate of Need
approval priox to June 30, 1988, and commencing operationg on or
after January 2, 1995,

VOLUNTARY WURSING kOMm BED CONVERSION - A mursing home may "bank" or
hold in reserve its pursing home beds for any purpose that enhances
the guality of life for residents, in addition to those specified
by law, without the requirement of a Certlficate of Need.

A hedlth facllity or health maintenance--organization that provides
services sinllar to the sérvices of an applicant for a Certificate
of Need in the samé seryvice ares, and who has testifiled as an
Interested party and submitted evidence at a publle hearing on the
application, may also present testimony and argument at any
adjudicative proceeding of the application on appeal. The
interested party must Lirst have requested dn writing to be

informed of the DSHS's decvisien. The interested party must also be %&

afforded an opportunity to comment in advance of any propoged e
setiliament.

When a bullding owner has secured an interest in nursing home beds, a
Licensee, 1f different from the buxlding owner, must obtaln and
submit to the departmént wriltten approval from the bullding owner
to reduce the number of beds in the facility. A bullding owner may
complets a replacement project 1f a licensee iz unable to complete
the project.

A licensee may replace existing beds without a Certificate of Need if
the licensee has operated the beds for at least one year. If a
nursing home closes, the re-use of existing beds will require a
Cartificate of Need, but the determination of need will be desmed
met if the applicant is the licensee.

NURSING HOME CERTIPICATE OF NEED IN ECONOMLCALLY DISTRESSED AREA -
Any nursing home 1s allowed an additional extension of up Lo 60

littp//seaveh. leg, wa.gov/advanced/3.0/ViewHiml asp?ltemn=1 & Action=Himl&X=919084025 9/19/2010
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rates inflated by the HCFA nursing home inflatlon Index, lnstead of
inflated by the HCIA nursing home index times 1.5, It Is specified
that in fiscal year 1898, rates will be determined using fiscal
year 1997 rates inflated by the HCEA Index times 1.25, instead of
rebaging rates using calendar year 1996 costs and inflated by the
IPD.

REIMBURSEMENT RATE COMPOHENT MODIFICATIONS -~ Nursing home payments for
the food rate component are modified to specify that in fiscal year
1997, rates will he determined using Liscal yean 19%6 rates
inflated by the (HCFA) nursing home inflation index, dnstead of by
the HCFA nursing home index times 1.5. It is specified that in
flscal year 1988, rates will be determined using fiscal year 1997
rates inflated by the HCFA index times 1.25, instead of rebasing
rates wsing calendar vear 1896 coste and inflated by the (IPD).
Nursing home payments for the adminlstratlve rate component are
modifled to specify that in fiscal vear 1997, rates will he
determined using fiscal year 1996 rates inflated by the HCFA
nursing home inflation index, instead of inflated by the HCFA
marsing home Ilndex times 1.5.

MULTIPLE YRAR CYCLES ~ Reference to multilple vear oyoles in the
property rate component and applying the minimom occoupancy level
and to multiple year oyoles in the return-en~investment rabe
conmponent and applying the mindinun ocoupancy level are eliminated,

MEDICAID OVERPAYMENTS -~ Provislons related to gettlsment of medicald
overpayments are removed. The DSHS and nursding homes are vegulired
to pay debts owed within 60 days of settlement. The department is
avthorized to obtain security on debts in excess of $50,000 and to
egstablish an appeals process for audits, rates, and sebtlements,

Vobes on Fioal Passaga:

First Special Session

House 90 0

Senate 45 0

BEfsativer Julky 1, 1995

Partial Veto Summaxy: The partial veto removes provisions reguiring
the Legislative Budget Committee to develop a working plan to
reform and streamline the long-term care delivery system. The
extenglon of 60 months to apply for a nursing home Certificate of
Need and the extension, from 12 to 18 months, for nursing home
inspections are also eliminated.

httpi//search. leg.wa.gov/advanced/3.0/ViewHtmLaspTems=1 &Action=Him|&X=919084025 9/19/2010
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NOTICE OF POSSIBLE SETTLEMENT AND
OPPORTUNITY TO COMMENT

On August 17, 2007, the Department of Health’s CN Program (Program) denied three separate hospice
agency applications from Odyssey Healthcare in King, Pierce, and Snchomish counties. Odyssey
requested an adjudicative hearing to contest the denial of these applications. The heanng has been stayed
pending resolution of a federal lawsuit filed by Odyssey against the Department.! This proposed
settlement of the adjudicative proceeding is part of the settlement between the parties resolving the
federal fawsuit. This proposed settlement has not been filed with the Health Law Judge in the
adjudicative proceeding.

King County

In 2008, the Program conducted its survey of existing. King County providers for 2007 use data,

Applymg the hospice need methodology® to this data showed a current need for two additional hospice -

agencnes Due to a special circumstance, the Program will consider this new data in deciding whether to
approve the Odyssey’s King County application. The spcclal circumstance is that this new need data was.
not available to Odyssey by the deadline for applications in 2008. When the Department adopted the
hospice need method, it had intended that current need data would be dvailable to prospective applicants
prior to the application deadline to provide them with guidance on whether to submit an application.

Based on this data showing need, the Program and Odyssey propose a settlement under RCW

70.38.115(10)(c) of the pending adjudicative proceeding.’ The proposed settlement would approve

Odyssey’s King County application. The parties also agree that;

(1) Odyssey’s policy on non-discrimination wili continue to include all patients regardless of
payor source;

(2) Odyssey will use reasonable efforts to provide charity care in an amount comparable to or
exceeding 2.5% of Medicdre revenue, and Odyssey w:ll maintain' records documenting the
amount of charity care provided; and

(3) Odyssey will provide Medicare certified hospice services to residents within the entirety of
King County.

Pierce and Snohomish County

Under this proposed settlement, Odyssey will withdraw ts adjudxcatlve hearmg requebt to contest the
denial of its applications for Pierce and Snohomish counties.

Opportuaity to Comment

Pursuant to RCW 70.38.115(a) and (c), any health care facmty ot HMO that meets the following will be

gwen an oppactunity to comment in advance, on the proposed settlement.

+  Provides services similar to the services provided by the applicant and review;
+ Is.located within the health service area;
o Testificd or submlttcd evidence at a public hearing held by the department; and

'United States District Court, Westem District of Washington, Cause No. C09v0469
2 WAC 246-310-290
> WAC 246-310-610(4)

Page | of 2
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+ Requested in writing to be informed of the Department’s decision.

You are receiving this notice bécause the program has determined you meet the requirements listed
above.* The timeline as set out in the proposed settlement is listed below. You have until the close of
business on Qctober 13, 2009 to submit your comments fo the program. The proposed settlement with its
attachments is enclosed.

Proposed Scttlement Timeline’

Bvent Timeline Due Date. | Date-Coupleted-
‘| Signing of proposed Settlement & Done Sept 25, 2009
Stipulation o )
Notice to appropriate entities Within 2 business days | Sept 29, 2009
Appropriate entities comments due Within 14 calendar days | Oct 13, 2009
of mailing
Program Review, Conclusion re: Within 7 calendar days  {*Oct 20, 2009
Presenting to HLJ of end of PC
Program will either: 3 business days Oct 23, 2009

« Present to HLJ for signing final
order accepting the proposed
settlement agreement and granting
the certificate of need OR

« Notify Odyssey of decision not to
present to HLJ and provide
Odyssey with copies of all

comments received,

- Where to Send Your Comments
Your comments should be sent to:

Janis R. Sigman, Manager
Certificate of Need Program

Mailing Address:
Mail Stop 47852

Olympia, WA 98504-78652

FedEx and UPS:
310 isiact Ruad 5B

Tumwater, WA 98501

b

Comments should not be filed with the Health Law Judge in the adjudicative proceeding.

If you have any questions, call Janis Sigman, Program Manager, at 360.236.2956

1 Odyssey’s position regarding the law applicable to this settlement is not necessarily consistent with the
Department’s position, but the parties have agreed that any disagreements over the interpretation of the applicable
law do not affect this settlement,

s No. 4, Proposed Settlement and Stipulation

Page,2 of 2
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SUMMARY OF METHODOLOGIES

By Year Performed
Methodology and Date of CN | CN Application Historical Result
Date Performed Application Use Rate
Used in
Methodology
2007 Methodology | October 2006 | Odyssey’s 2006 2003-2005 Shows no need in
CN application King County
April 2007 for King County
Denied CN
AR 33-38
2008 Methodology | October 2007 | Heart of Hospice 2004-2006 Shows no need in
King County
May 2008
The Department
AR 1337-42 Ignores This
Determination
2009 Methodology | N/A None 2007 Showing need for
one agency, which
February 2009 Used by the Based upon is disputed
Department as the data obtained
AR 355-60 basis for reversing its | in Dec. 2008

previous decision

PETITIONERS’ SUPPLEMENTAL BRIEF




CERTIFICATE OF SERVICE

I certify under penalty of perjury under the laws of the United
States of America and the State of Washington that on the date specified

below, I filed and served the foregoing as follows:

The Supreme Court Messenger Service ||

State of Washington . 1’
_ First Class U.S. Mail

Temple of Justice

415 12th Ave. SW Electronic Mail ]

P.O. B.ox 40929 Facsimile ]

Olympia, WA 98504-0929

Phone: (360) 357-2077

Richard A. McCartan Messenger Service ||

Office of the Attorney General . NV

PO Box 40109 First Class U.S. Mail

7141 Cleanwater Drive SW, Bldg. 2 Electronic Mail <]
Olympia, WA 98504-0109 Facsimile ]

Jeffrey Freimund Messenger Service ||

Kathleen D. Benedict . .
Freimund Jackson Tardif & Benedict First Class U.S. Mail [

Garrett, PLLC Electronic Mail B
711 Capitol Way S, Suite 605 Facsimile ]

Olympia, WA 98501

DATED: December 10, 2012, at Kirkland, Washington

Karen H. Suggs



