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A. t\eoi8Y\'Me.n-\-.s or ~ft01' 

1. The. +ri!'A\ cour.f e..r--red. ~ne~ i-\- u\\ov4ed \'f\eo\ub\~ o.m'b\-

aovo o-\-o.te..YI'\el'r\-e UY\cle:r o.. W\io'fe..~fe.6eY\to.\-\O'f\ 0~ ~e.u\6-

i'le. \crw. 

The v'fooe.cotoY' \)6eJ. COY\'tfe..fCA6
1 ri,s\\+ +o 6\\eV\C..e. 0.6 

.Su.bo.f<AI\Ti'(e e:,/iJ..ence. 0~ au\\T 0.6 \fie\\ QO -\-o iYI~e:r 

,eui \-\- 1-'Yiereot. 

3. \'e.·h-\-iofle:r6 coun.se\ re..ncke'fe~ \ne.~~ec-1-\ve. 0..65\6-\-o.nc..e. 

w\\e.fl \t ~o.i\e.c\ -\-o ?'~"O\'oer>e CA ~\l'f'l \~1-rvc..\-\on 'tS\icY.. Ve..­

t·rfiofle.'f 'no..~ a. 'f\gnt- +o G\e VV\o.Y\~o.te.c\ t>y Gv-'R ~.s(a)(4). 

1.\. \'e..-\-i-\-io~e:r 'dO.o ~e\'\\ed. 'nio f\~"-\- to o. to.\'f t·no.\ '«he't\ 

nio c.re.c\.\'b\\\-\-'1 <AY\0.. -\--e.c:nnic..a\ c)..e.renee \J>Je:re .Bre.o.+\'1 

UYiderm'u\ea O.V\~ Vfe~\ld\c.ed._ b't ?IOoec..o-\-of\0.\ 'Mi6COM­

vc..t. 

E>. \.seue-6 '\'erto.\Y\\1\g +o -\"\e l\oo\~~1'1\et\.fe Ot );.rfO'f' 

"\. 'W'I\eY\ o. -\-y-io.\ \l"d.~e. '#ro~\~ o..pp\\eo \'fi~\\Je'flc..io.\ co.,6e..\-

o.vl ~l\ov\d -\·Y~·,e; CoV'ft \)\'no\d_ oven o. 'Wron.g '(u\in.g r 
(1\oo\9 Y\ m e:M- o '\' f5. r r o 'f 1 ) 



.;:t... .Did -\-'tie. yy-ooec..v+io1\ \l.Se e..YitAe.noe. t rom 'Veti·ho'i\el-5 

rl~~+ to re..Yi\o.h'\ .s\\e.~t o.s ..5U b6tl.\Y\t\~e- e.·IJ'fde1\ce.: ot' 

~ui\-f ~ ( ~o.s\gV\l'i\~1\-\-.o o\- ~rfof6 1 & .;l.) 

a. ~ere d.e~eY\6e coUYioe\ ro,\6ed -\-\e \66\le o~ \'i\~o\\l"fvto:f \-

l)e.oo but 't 0:1 \e..6- -to ~royooe.. \-"-e. ~ vr~ \ notr u c,-\\ o Y\ 

mo.Y\J_a.+ecl h'l C..r t :?>. 5 ( 6.,)(4) c.-oV\.st\1- ute.. iY\e.."rec..\-\ve 

Q.So\6-\-o.nce. o\ cooY\e.e\! ( ~60\,9Yimerrr..s ot J;:rror .3). 

11. Wo..o \-\- yrooecutof\o.\ 'tt'\"\oC.OY\ckvc-\- +o 'Yrovo.se.. -\-o -\-'he 

uvry) ~\o.-\- Ve\-',-\-iOY\e.'f6 6e..W- de~e.Me e-\o.\m \J>J0-.6 

but o. ~o.br\co.t\oY\ CAtte..-r ~o.V\V\g "eo.rd t\\e e.'l \ ~eY\c,e- 1 
~"cl ho.Vi\'\3 beeY\ c.oY\~fon-\ed vJ\-tl\ -\-"e. '+J\-\-ne.5.5e6 

o..go.ins-\- \\,m~ ( t\eo\~1\me'l\-\- o~ f.'ftor l\) 

5 1\\oo, WO.O \-1- '\)'106e,c..u-\or Yl'li6COI'ld\lC..\- 'Whe-Y\ the. "f06e.cr 

v+or vovc.\\ed ro'f "'"a iY\Jecterl "'.\6 '?e'CooY\G\\ be\ie-\ 

t"o.t +"e. o-\-o.te \!J\-\-Y\e.6oeb \1/e'(e 1-\\e OV\ee> -\-e,\\\Y\~ -\-he 

+-rutn? ( \\5o\g'fi'Mewt o~ ~'fror L\) 

~. D·,a o.\\ +'ne6e err oro cvr~w \o:ti'{e-\~ comvou'f\d -to de.Y\'1 . 

\'e+i1-\o~eY' Ot \\io fi~"-\- -\-o a ~0.\'f -\-'('iC\\ ~ ( ~~\_g'l\f{\eY\-\-6 

o\- E.-rro'fo 11 d-..,3) & t\). 



A. The. .st-o.+-e. \f\o\o.te.ct '?e.tit·,oY\e.-r'.s Due i''focee5 
C\o.V<5e. oY "'"e. \"\.\on l\me'f\d.me'f\1- \!Jne-n i-\­
l'urvoeet \l\\'1 e.\\ c\te.c\) comme.n-\-e.rl o.Y\d 
ex,\oite-d. ~i.o CoV\.st·,+-o1-\oT\C\\ 'f ie\\t \-o 'fem<AiYl 
.si\eY\+. 

1'e+H·ione.:r VJie"e.e +o yrove. +o -\-\\.,.s HoY\o'fo.b\e C..our+, 
,, 

+na+ \\ie, re...o+ro.i'flt io \Y\dee.cl un\o.w~o\ for \\- wo.e iV'tlyo-

.se..cl. o'f eY\+e-red. ·m Vio\o.+ioY\ o~ +"e CoY\.e-\-i-\-u·F\01\ ot 1-\,e 

\)Y'Ii-\--ed .St~-\-e.e C'AV\cA +'r.e, CoY\e+itu·\-io'l'\ of \o.w.s o't 1-'he 

.Sto..-\-e- of \f.Jo..e'r.\·(\~;to~. '' Rf\? \".1..\ (c)(a,.) fi..11cl., +"\o .be\'\9 

Q newly 'fCA\oed iee\le> 'PeA·i-\-io'fle;f o.tr in'l'\-e '' I'J\o.+e:r\o.\ 

Po.ct.s e'><."l6t vlhlc.."' "(}.Ve V\ot .be.e.n 1>re.viou6\y 'V'feoe..Y\\-e.d. 
,, 

o.n<l ~e..o.rd, R~"P \6.4 (c)(.~) 1 vJhic" iY'I 'feoyec+.o of +he. 

·m-t-e.-reo+ ot ~\16-\-ic..e.. 'feq_u\'fe Vo.c.o:\-ion o~ +-'ne covw\c.­

t·,oY\6 1y w\\\c..\\ 1'e.+\-\-\OY\e1' 'Wo.6 convic-\-e.c\. b~ +\e 6-\-o.·h: •. 

T"e Court ero.'fl-\-o '(e\\e.~ b'/ '?~ 'P vJheY\ (). ye:.roo't\ 

i.s \,e:w'8 -re-6-\--ro:w,+ uV\\o.\'lr\l~. RI\'V \b. I.\ to..). 'Ve-\-\-\-\oY\e'f 

,, " ,, ' \ ·,e vndex re.s-\-ro..\Y\t c\ue- -To \imi+e.CA ~ree.ctom ~eca.-

oe,e ot a- c.oov+ dee\o\o\'\ \~ C\ cr\miY\C.\\ 1'~oc.eea\'f\S ,'' 

o.V\d .bei~ 'uv\'V'\\ooY\e.d. a+ G\ 6-\'o.-\--e :Doc ~o.c\\.1-\-y .se.Y"Yi"8 



+'ne cr\m\neJ..\ ?Y"oc..eechl\~. R~"? \b. 4(h). 

A. 'Pe+i t\oY\e'f mo..y ob·hiH\ \e\\e...~ by J..e1Y\o'I\6Tfo..i-\Y\S 

o. Conot\-\-utio'l\o.\ ~io\o.t\o'l\; \~'\e.- vc>..&"'o..-...\) \d-..3 vJf\.CNl \o'i3, 

lt.t~, ~"b 1'.01...ci e, ( \qC\l.\). \'etit\oY\e.r o.\oo 'fe\\ee on \'(\ ~e-

~er'\\o) ~~ 'tJ'(\.a...J. ~OJ ·~)T) bbO P.a..J. 9-.63 (\qs;o), \Y\ vre­

.Se.n\·\~ -\-\'\\e new\v fo.\se.d \o.&ve ~of -\-"'e. 15+ t\me. o'f\ 

0.11-pea.\ ·\Y\ 'IU"\c\\ +'ne 6v\'feff\e Coo'f-\- o~ 'lJf\.. 'he.\d. 11 The.. 

Po.\ \ore. to 'fa \.oe. o.. Co'i\51-\-\-ot\o'i\o..\ \oeue t-o'f' -\-)\e. ?\-rert 

+i me OY\ a-y-pe..G\\ \.o V\o \o'f\8ef o. -re.o..soV\ ~of +ne. o.o1-omo..t\c 

'fe.~e.c+ioY\ o~ a '\'~:v. \"'~e. ~e-~e,, o..-\- '01'. 

Ve...\-\+\o'l\e'f w\\\ now tO"o'tJ \\e \ncU'I"feJ. o.c-\-\Jo.\ 

-preJvc!\ce. e-\-e.m'l1\\~ t'fom o. C..o'i\e-\- i-\-o+iono..\ e.:r'fo'f' 

iV\c.Uf'f'ed. oA- -\-'f\a\. ~o+-\\ -\-"e fi~-\-" ~mend.n\e.:f\1- o.nc\ 

<A'f+. 1' .§. ~ 0~ -\-"e ~o...s\\w,e.\-oY\ CO'f\o+" +u~\o n vrov i c\e. 

t\\o.t V\0 vex-oo'i\ c.o:n be co~ye\\e.d \'1\ O.f\'1 c.'f\M\'1\o..\ c.o..e,e 

to he C\ \~n+nee.e O'f e \'le.. e\fiae'I\C..e.. o.-se>-\'neA- "\mee\ t. 

\-\e:re., C...o"f\-\-re;ro...s
1 

,o-\\\ ~me~. \).e. reel.. Co\.\s\. 'f\s\\t 

to 6·,\e.nce "'\'?\ied. ~io. +~e. \~+h 1\me'l\a. Const\tu-\-ioY\o.\ . 

D ve.. t'roce~ C\o.U6e, wo.s '4io\o;\-ed.. ~~ex\ 1-\e -\-r\o.\ jvr4\e 

m\eeo.?T>\\ed. +\\e.. r-e.nae'f'\Y\8 de.c\e;\o'l\ o~ ""''o..~O...o. ~. ~'\\1-o'(\o., 



o.~cl ino.d~e..f'te.~+\y o.\\o~e..J. 1-\\e.. '\)foeec.o+io"l'\ -\-o e\\c;,i-\-­

c.ommevv·r.s of Con-\-re..rae/ -p'fe-o.rre.e+ ei\e..nce-. (RVr 

8cto; ~ype'f\diX-1\) To vlhic-"' 1-he. vro.se.cVtion -\-oo"'­

fu\\ a.d'lcH\-to.se of, +nen c..omroentecl cmcl e~-p\o·,tecl 

CoV'I+Y'e:ro..s1 ri.g'n+ -\-o 'fefflain ei \en+. 

CoV\t'fe.:r~s o.eee'f+.s +'ni6 'fia"t ie \\~e:ro.\\y 

COY\6truecL S)(o,.~~ ~. ~o.e'>(e-"(, \~0 \'Jn.a..J. a0l..5) ~ ... :ofo, 

q~ f.;;~,.d \a~s (1qq6); (ci-\·ine \\o'\(~1('(\o."''l\- \\.o., oLll U.6. 

'ftct, tt~"' r\ 6.c..+. 'Oitt>?JI~) ct.o 1-.t=.cl.. \\\ro{\'\5\). 

The. t'f'io.\ court o.\\o'Vied. 'WhC\"\· +"e.. vro~e..co-\-or cle.eme.d 
N ~ 

• -5'fiOV\to.ne.ou6 ota:\-emeY\'t· to ~e e.\\c..\-\-e.cl h'l -\-e.,e,-\-i'tl\ony 

o'r 1-'.\e- arreet\1\,9 oV ~icer. ( RVr ~q.3; t\vve.nd\'1-.- f\') 

Tne.oe. .o+a-\-e..meV\1-o 'Were ma.cte .by t\\e. fe:\-it\o'f\e'f \JI'h\\e 

uV\<leY' c\.lo-\-odv o..s dee..ffle.cl by +ne tr\o.\ ~uc4le... ( R'f' 'f 

~era- q ZJ ~ f\ p pend i 'A- i\) 

Ho"Weve.r) Ye-1-\·\-\one:r coV\1-e'f\~5 +he o+o.-\-e.me.V\-\-o o~ 

" 11 
Who.+'s t\\\e o.\\ o.bo\)\-~ 'f!\oV.o 80\~(\ on~ wefe no+ .e,."o-

n1-Qneou.s iY\ Y\a.·hl'fe) it o.t o.\\) bu+ v-lexe 1-'ne vrod.uct 

ot coe;c.\OY\ 'Marle vnde'f p.syco\oe\co.\ d.u'feos Whi\e. 

be\Y\~ o.vv(e"e'I\J.ed. .by QY\ vnd.e:rco'/e:r Ot Vic..e'f. 

(~f~\d.a~\+, 1\ype.nd.\~-$) ""Yb 1-oo-oq~ "''tl'T aq\~-\r) q.;t.r-Jl...~) 

5 



C \e..ox\y t\)e tria\ JuJ..,se Mieavf\\eJ. +\\e 'fe.-f\<ker\f\e de..do­

ioV\e mancla.-teJ. iY\ "'\'<o.'\'.~o. ~. "-"\1-0'{'I.<'-, 2>'tA U.e. 1.\-z,(,, ~' 6. 

ct. \60.;1..) '~ L.E.cl.,?.,.d, "Cf~ (\qb6)., .by vJh\c..h -\--\)e,oe 
,, \\ ( 
o'?oY\tane.ouo .<Oto.te.Y'\e..~-\-.s we:re a \\o'iecl.. RV 'T SGlo, 'n'l~-

qz,; "vpe.'f\di'i..-1\} '' +ne.Y""e.. cC\n be no doubt -\-'nat -\-"e 

v·,f+h 1\1¥1endmen+ -py-iv·, \e.ee i.s Q'{o,\\o..\:>\e ov-\-e\cl~ of c.n­

minC\\ covy--\- vroc..ee..cliY\S6 and. oe'fVe-6 +o -p'Cotec+ 

peY'60Yl6 'm o.\\ e,e.tt·n·\~6 .IV\ w"ich +'he\-r ~'fee.cloYV\ 0~ 

o.c+ion \.s cur-\"o.\\e.a ·,~ ().'(\'\ e·,,sni~ic.cn'\+ ~o.~ ~rom be:n'\e 

\ 
,, 

c..Otvl'fle\ted. +o \Y\c..'fifflh\o.te +"'eVV\6e 'leo. ~,'(o,~~o.> a+ qb"T. 

(f\'\'peY\clix-c, a\\ cite..cl tl\ircmcla) 
11
The. -privi\e.8e C\{\O.iYie,-\-

eeW-'mcfiYfliYiatio¥\ -pro-\-ec-\-o t\\e \nch{H~va\ vrort\ be\~ comp-

" e\\ed 1-o "H'IC'l \Mi\'\ct-\-e. n\Yfloe\t in 0>.'\\'\ '\'\\0.'\\'\\e-"\; ·r\· d_oeo '(\0\-

d.io-\-"m{:)Vibh d.ee,fe.e.e o~ iVlcfiMinoJ\on. ~'"0."-~0.) cr\- Ltrb . 

\-\e-re> t"e -\-'f\u\ ~\Jdee .snoo\J. "a'le c\.er\'1/ed. 1-\o;\­

CoV\t'ferae, Vlo..e \Y\~e.ed. \~ cve+ody \JJ"en +heee e.-\-o.\-e.m­

e..V\1-e '~Nefe mo.de, hut t urt"er) t\'\0,-\- CoY\t'fero.e' 'f ·~n-\ 

e.)(.te:oda beyO'(\d -\-\\e e.:~vfeo..Sed ~\'(0."\\~0- WUfV\i"f\(\8 to 

tne ee+ti"'e \V\ \tJhic'v\ \\"10 t'fe.eaom o.Y\a ac-\-\Of\6 'J(e:('e,. 

cur+~·,\ec\. whe.Y\ 'ne "ilC\6 .be\~ de\-a\Y\ecl b'/ U'f\derc..over 

o.ge.'f\+.e. t\Y\d +nereby o\ou\a no-r \o.ve he.ef\ ~\\o'l{e.a. 



~\l+ o.\eo 1 t~e. clie-\-i\'\c+·IOY\ Mo.cl.e b'l t"'e. y'foe,e.cu+o'f t\\a.+ . 

+"e. .oto.-\-etr~el\t.o- Wen~. evo'fl-to.V\eoU.e 6~ou\J. Y\o-\- 'oo.'{e .been 

o.c.c.e:\'-\-e.d.) ~o'f 1'e.1-\ho'fle.'f's yri~\ \o.,se. o.,sO:\'(\e~ ee.\~ - . 

'mc'fim\V\cthoY\ -pro+e.c+e \\wl\ ~-rom \,e.\V\~ comye\\ed -\-o \'1\C.:f-

."'"\no.te. "\\'V\se\~ \nO.~"\ ~<M'"'-e.-~. T'ove) to Y¥~o.\'e o. cti=+in­

c·ho\'\ o-r +o J.ie+\'f\Svion +o w"'oA- de8'fee iV\cfi miY\o.1-\oY\ oc~ 

c.urec!J .oiWI\'\Y d.oeo not mo.-\-1-e.:r, .so \o'fl~ o..o -\-Y\e'fe ""ao been 

l\O ex"r-e-e.sea -re\'niq_ula'mY\e.rr\- o~ 1-hooe.. -r\9n+..s. ~'"o."~~~ 
o.+ 41-5 -7-b ( 1\vpe\'\c\ix- C.) 

F vr-+he'f, +'he. ~'" o..'<'~o.. C.our- t wo....s c\eo.r -\-no.-\- ''\NY\ ere-

wo.e no+ \fo\ul\to.'f'l > t'ne. ieeve \.o cow-\-ro\\ecl. b'l t\\e. Vi~"' 

o.W\enamen-\- vo'\\\~o-"'0:'~~ +"'o.\- no ye:feOfl '-5\\o.\\ be c..o'Mye­

\\e.c\ i\'\ o.Y\'{ c-'f\M\'f\o.\ C0..5e. to be o. '11\-\-Y\eo-5 o.~o.h\ot \\imoe­

w'. 1\"cl, i-t" 1Ylvs+ o.nc.\ mo.y o'fl\'/ he ouPf\c·\C~:(\+ to ee+o.b­

\ieh t\)a-\- ~ e+o.+evneV\+ ¥/Q.o vo\V'I'\to:(y t"Q+ +\\e accueeJ. 

-wo.e Y\ot \V\Vohl~+a'l" \ \y ·""'?e\\ed. +o vno.~e ~ e~o.-temeY\1-

~ne~ \:,v-\- ~or t\\e \'M?"fover '"'~\ue'1\ce.e "'e woo\c\ \\o.'le. 

feW\o.\'f\e,c\ e,\\e'i\-\. ~'~o.~~o., ~\- 4 b\. ( 1\?-pef\cl\~- C) 

C...e'r-\-o.\Y\\y) +~ere 'f/0.6 o. 'l..Veo-\-.,oY\, 0.6 -to -\--"e. "4o\un-

tC\r il\eee o~ -t'ne-&e e+o.-\-e.Me.n\-.s by +he. +r it:\\ covr+ 



(1-.'\'"t ~9:!> o.-\- \6-\'0~ ~yyel'IJ.\'1-..-~\ +\we 'lo\vl'l-\-<'.f\1\eee 'Jio.e 

o. col'lce:rY\ > bu-\- \n6-\-e-o.a o-<r O.'\''\'\~\~ -\-'he. c\eo.:r\'1 -5-\-o.t-ecl 

().~oreme:n.t·,oY\ed \cwl) ~,, 0."~0.. o.-\- qh\) the. +r \o.\ Jv~e no 'II-

(' \ ,, . \ b\ . ~ 
e'le'f 'Wo.e rf\o'fe- ~oc,..U6e.C\ on 1-Y\e.. IY\60 U ~ C\Ytlh\-SUoue 

im?ctv+ t\\eee. .e-\-().-\-emel'\1-6 'M\8'n1- na\fe 'VJ\1-h 1-\-\e ~\Jf'i. 

("R1'7- ~qz,) 

Not OY\\y 'J/o..e '?e+i+\o'l\e:r <'.f'feo-\-ed. h'f liY\de-rco'Je;r 

o.eeVI'\-.s> .bu+ \\().a oC\\cl. ~o'le'f'MeY\tC\\ cA{\eV\+ coY\t'fon\-- "''M 
Wi-\--'n +he. bO.'fY'e\ o~ C\ .SVV\ voiV\-\-d_ J..i'fev+\1 a.t \\im C\t C\ 

clie.to.V\ce 0~ ~0 ree-\- O.VIO..~ O.Y\ct ~ron'\ 0. ~ V\J 6-\-or-y de'iCAtec\ 

p\o.+~orn\ 'flee J t\w6 'he. Wo.e co'Mye\\ed +o mo.~e t\\e..ee 

e,.e.V'4¢iY\ ce-rtCli'f\ e-\-o.\-emel\-\-6 o..o +o \'fi.VoV..e- ~\6 'fi~~-\-6> 

\no+e.a.dJ ~er -\-'he. cour-\-)e 'f\J\\1\e) ~e \oo1-- +"ooe 'f\~'f\to. 

\'n\e -r u\iY\,S bv -\-'ne 1-r\o.\ covr-\- ~o.o O.Y\ e.f'fo'f1 o..o t'ne 'llf\. 

ev-vre..me Couy--\- \V\ ~o-.e;)(;e,.") \ao 'JI.aJ Y'ie'rv\-\'1 c.oY\c..\urlecl · 
II 

IV\ ~o.c.t, 0\(\ o.ccOoecl'e s\\eV\ce. \Y\ -\-'he ro.ce. 0~ yo\\ce. 

cz..ue.ot-·,oV\\'f\9 i.o 9,..U.\Te e~v'feeo\'le o..e .ro -\-\e y>e'f.SOV\8 

iY\-\-e.r.-\- -\-o \~'4o~e 1-'ne. 'f\~\\+ -reeo.'fd \ee.o o~ '/Jhe.t\'\e.r \\- \o 

pY'e-o..r'fe.o\- o'f -vo.o-\--o.'f'feo-\-. \t .e\\e'fl.c.e. o-..~><~ O..f"(ee,-\- \.e 

\\ 

''i~oo\vb\y '-'mbi~uooe o.cc..orchrt,s 1--o 1-\e 'S.)o'l\e- C.ov'f1- > \t \o 

eq...vo.\\~ 60 '!>e.-"<:o'\e.- 0.~ aV''fe-6-\- .'' ( ci-\-iY\~ })o'\\flJ ~. o"',o) ~~(? 



The +v-\a\ 0vd..ge. ru\e.d. -\-'ne1t -hecCAtiee. I -Y\CAJ.Y\o-\--'fe.t ----- -

bee'f\ \V\te.-rroea1-ed my 'f\{\"'-te \lY\cle..Y' ~·,'\o.'t\6-o.. cl\d Y\0-\-

o.-pply. \-\ow~\le.'f 1 +he. '(eo.d'IV\e 0\- ~'~0-'\\~0.. by t'f\e. 'VJI\. 

Soy'feme Cou'f+ d\cl no+ i'l\ch\~e · ·m oUCh C\ Y\o,;r~o'fJ re.o.~\'f\,s 

OY ~''( 0..'\\~(X. 
,, 
The. FW+"' t\~e.Y\dme.Y\t o.~v\\e..s be.~ote +'ne d.e..te'f\a~nt 

\6 in c..Ue-\--od'l O'f is T~e 6\lb~ec:t o~ ousv\c..\01\ O'f \'f\\/e.-6-

-\-i,sa.-f\o'f\. \\\e 'r\g\v\- c..o.'fl be o.eoe'f+ed. in O.Y\'f \'f\'lee·h8a.-

'' +ory o'f C\J.Jud\c..o.-\-o'fy -vroceed:n'\8· ( ~o-e\e-'\> \Y\ ~V pe-

Y\d.i~- D) ci-\-\V\(\ 't---o..6~\~o.t,, "· \:),o., t.tob u.e. 1.\~\, ~~l.f, 9a.. 

.s.c+. \b5.o, \b5b, ~a... L.E.c\.acl ~Ja (\ct1~)). 1\\.eo> 
11 ~,"<'o."'~o.. 

indic..o.+e.o .\-"e -r\~\\1- 1-o o'l \e.'tlce. e.~ieA· -prior -\-o -\-'.\e.. +\tAe. 

+ne 8o'ie:rV\me.v\'\- ff\\).5-\- v,~'fiee. +\\~ ye.'feoY\ ot euc.."' ,·,.awr 
_\ ,, 

Wne.Y\ 1-a.~\Y\e -\-"e. ye..'f60l\ '1n+o CV6tot;\V. . . ~\~0.'<\~o.) o'BL) 

u.e. ~+ ~1.\~ 1 ~b o.ct. \b\B... 

:P,ec~voe. +~e.. +Y"iC\\ ~\.l~e mioeG\v\\ecl +'heee 

Y'e.V\<~e'f\\'\3 cle.c:.i6iono, CoY\+'fe:fC\e' 'f\sn+.s C\SO.iV\e+ se\'f­

iV\c.f\W\iV\a.T\OY\ 'We:re \f\o\o:\-e..J.. 



'\"e.t\t\one.:r o.ooe..'f-\-6, t"'e.. t-rio.\ CO\l'f-\- e..Y"fed ~\e-'1\ \\-

- - --~~\ \e:-a--\-o '1~-c-68'1\'\i.e. --+\\a.+-;-e:vevcd.o ,--.p~,e-o.\\oVled 6fo:\·e.me-'f\-\-:i;;; ___ -

we:'{'e Y\0-T e~o.c.-\-\~ m~ae. t'lee\~ 'f\Q'(' \/o\vn-\-o;r\\'1) \/Je..'('e. 

Y\Ol\e.-\-"e.\eeo o.J.Y\'1\-\-te.d. o.e 
11 

t\'le 6\--o:t·e W\U.s-\- e~ow +~o.-\-

t"e. ~''\o..'\\~o- 'IJa'ft~iY\.go ~e'fe comv\\e..~ '11\1-\\." ( RV 1-

1\yvenc\i~- A.) 

This io 'If 'fane> a.nd c.oY\-\-'fo.~\c..-\-o-r ~ -\-o +"e.. -n~"'-\-eoot~ 

c.Xo.'M\'1\~.f\oY\ mo.de iV\ ~rAe>'>fe-~ •• 't-\o 6ye.c..\a,\ .se.-\- 0~ \IJo'fJ.b 

\6 ne.ce...e.eo.'f'l +o \'f\'lo¥.-e. +"e.. 'f\s\1-. (t\0 "maeic.. \o.'l\8uo.ee.'' o'f. 
~ ,, '\ ( 
~ri+v~\ie\-ic, ~O'i1Y'IU\a . J c\-\-\'i\8 Q\\\'\\~ -.\.~.b., 3L\CI. 0.6. \56

1 

\ba-., 'To e.c-\-. bbeo, b1?>, qq \....~a. q~4 (Jqss}. 

1 . T\\e vroeecu-\-or- vur-po6e\lv\\y e\ic..\-\-e.d.> COWWI\e.Y\-\-ecl., 
o.V\c.\ e~y\oH·ea <m Co'A-T'fe'fo.e' C..oY\6-\-i-\-u·hoY\a\ 
Y"ierrt +o felY\o.iY\ e\\e'i\-\-. 

,, 
'W\\e.Y\ tne. ot<"A \-e. ma-v \o;\-\-e y- c..om'tl\e~ o. '/\ o..cc..\loec\ 

did Y\ot oyecA"' \1? '\''f\o'f +o o.Y\ o.•("feot, -\-\e o.c.c\J.se.d. ,, 
erte..c-\-i'le\y "o.e \oeA· t'he 'fi,s'nt +o o\\e.'f\c..e. (~o-e.-\-e't', 

\~0 'f'J'f\.c'il...a \'l\ 1\vve'(\J:r~-!>~ cit-iY\g 6~o.~e. "'· "\"\\c.."'-e-\, \b 

wo.e". "-vv· \'0, .=,o) .55o Y.Ol.-a \a'\ ( ''trb )). 

froeecu-\--o'\6 ~ \-ro-\- q._Ue.o-\-\ot\. voeec-J. +o ~'f. Con\-'fe.fae 

/J I ? \\ 
v.lo.e 't\0-\- 'IJhC\t'o -\-\\6 ~\\ o.hou-\- ~ \'J\Q-\-.5 eo\"'S 01\. hu~ 'da,6 

~ ?~ 
"mo\-eC\d q_ve.e+io'f\e.cl 'fov '1\e'/ef co.\\ecl -\-"e. vo\ic..e.. 

10 



I ' 
-pfose. c. u+ ·101\ conc..eY' n\1\~ \-\-.e. oyol\to.1\eoue o1-o.\-e.l1\e.'t\'h; 

a.ntl \'tlo.-5 l\o+ o. q_ues-\-\on ·,n 'fe.e'f'OY\oe +o o.Y\ewe.r -pn:8-

·,ov.o\y ei'4el'\ O.Y\J \\ctd not'niY\(\ to do v{l~h 
11 

'll'na+b +'n·\5 

o.\\ abov+ ? vJ'ho.1-'.s -so·'"'.S OY\ ~ \\ 

Ve.+ itiof\e'l" C\ooe.'f-t~ \-\- io e.'lid.e.n-\- +'no.+ +\\e. \''fOS­

e.cu·hone \Y\·h~ .. V\'f Vf0.6 'lineY\ 1>06.\Y\g +ni.e ct..UeoTlOl\ ·. TO 

·m~e.r 8ui\t +'nere.o~, t\V\d Prom 1>e.+i+ioY\e.-r'.o 'fi~"'+ +o 
6 \\eV\C..e C.OV\Ce.'fV\iY'\8 V\\o Y\Ot no.'liY\~ 'no.Ve co.\\ed_ 1-he 

flo\ice. [\e we\\ C\o i\'\~rin.ae u\'oYI 'Pei-itione:r\o. ri.e'n1" 

o.8o.\no+ .oe W - \1\cri fti\Yio.-f ·,on. 

:Be.co.vse. t\\e .s+o:\-e ~·,d V\o-\- o.\\o\'1 +"'e o1-o.-\-e.men+o 

\n q,.ve.s+ \o¥\ ~or \myeo.c..'n~e.:o-\- 1 hu+ iY\6-\-e.o.d. U.!>e~ -t\\e.m 

o..o re.bv++o. \ .he. fore fe:h·\-\lone..'f e. 'leV\ too~ +~e. .stand, 

Ve:htioV\e.:r contencle t"'e y'fo6ecu-\-\o'f\ H\\le \'4\~e.c+e.J.. 

t\\eoe. etcv\-eYi'\el\-\-.o ae o.f\d ~O'f i-\-o co..ee-·m-c'n\eS. 

( "" r ~3~~ f\??e'f\Ji,c..-1\) '\'e:\"i-\-\ofle.Y" +'nuo o.eee::r+s, "'"6 y'fe­

G\'f'f'eo+ .e\\ence vJ«AA a\6o uoed 0{\a·me-\- "'~ ·m '4'io\atio1\ o~ 

t\\e S \-)\ 1\mel\d.me.-n+. 

T"e maJori+'l 0~ red.eta\ C..ouf-\-6 C..OY\otc\e.-r·,~ +"e 'IobUe 

1\ 



ha'(e 'fv\e.d v'<'e-o.'f'fe.s1- e\\e..Y\c.e C..o.V\'1\o-\- be- uoec\ i'l\ -\-\·e 

---- --5fo.Fe'6-ca.oelicn\e~~( ~o..e)(e-, ~~ --~~ve'l\cn~- D > c..\t-\V\U.6. --------

~. b\\{60'{\J 95~ "f,;l.,.d_ \\q(o 1 \Ol.Q0-0\ ( \0~ C.\Y'. \~'\\ ), Ce..Y'-\-. ~e:(\\-

ed) 50:7 U.o. qq:r) \\a e.c.A-. \to~, \\11> L..J:..cl.ot.J ~\\ (\qq;;~.,')). 

T'ne vroe,e.-c..o-\-\o" ~ur+ne:r 'lio\o.ted o.nd i'I\P'fi1\~e uvon 

'l'e+i-\-ionex-6 F if-\-" 1\meV\JMeY\-\- 'f\g~1- ~a.i'l\61- oe\~-\'f\c'f\1'1\\1\o.­

tioY\ w\\eY\ \-\- Voecl CoY\1-'fe'fo..o' voo-\--o:x-'le.-o+ > ?fe-ttf\'fo.nJ.o. 

s·,\eV\ce ko+n o.o eoher\·o:t\t\ve e..\fiae..V\ce .gui \1- pe;r 6~o.~e. 

'{. \re.-""\b) \30 '\J'4'f'\.a.,.cl 'TOO> 7-061 ctaT- ~-~c\ Ol-3:5 (\qqb)> a.o we\\ 

o.e +o tlitv\if\\e\\ "'6 e~cu\~o.1-o'f'/ .s-\-o'f'l .s \'{e'l\ ctt 1-rio.\ per 

~o"\~ "· o~'<>> 40t..'-' u.o. ~\o, folco-\q> q" o.c..+. ~~~o, Lfq L.~a. 

~& 'll ( \qT-0 ). 

\he 5-\-oJe.. 6eCoY\d_\y ""a~y-e.s.sec\ fe-\--'1-\-\0Y\e.:f COV\Ce'f~-
1 ?~ 

~~ t,,eoe 'tJnai-'6 ~~io Q\\ abou-\- ~ 'VIhoJ~ 8o\n,s o'i\ . in 

VG\'f\ou.s \nclire.c+ MC\'1\'f\e:fo \Y\ ( R?'T 'll~- \i-) a.Y\c1 eYe~ o.tteY" 

"'Pe.t',-\-io\'\er anewe'f'e..c\ J..irec:t\y at~d \n t\e o.~~\'(tl\o.+iYe. -to 

+Yieoe o+~-\-e¥1\e.\'\-\-o ( R\' 1- C\\b o.~ ~\) ~y~e\'\cl\1.- ~ \ ~'f06ec­

v·F\O\'\ con+irweo\ +o \ncA\reo\-\'1 a.e¥-- o.nd i'l\~e..c.A- o+"e:r 

irre..\e VG\ V\+ i-56 Ue6. - T\\e.'fehy) t\\e v-rooec. u-\-or e)(v\­

oi-\-ecl 'Ye-\-\tioY\e'\6 fi~\\-\- to 'fe.YY\o..\'1\ o\\e..'f\1-. e;,(Je; e>)(o..~e. 

~.~'{'\c.-'{-.e>> C\1 'W'f\.~cl z,q\> ~C\.5-'\bl S<o~ '\'.~c\ \:b~tb (1<\T·C\), 



T\\e ;>Y"ooecu+or the..Y\ cofl\11\err\-ec}. OY\ t't\eee. o+"eY"'4H6e 

- - ------- ··- --·_j'ineo\uh\y-C\Mb\~uove'' ·.6to.-¥eme:.w.fe duf\l'\8 -c.\oe>'"'~-o.r.e,\lW~~~.e 

to \W~y\'1 .gui\-\- T'l\e;re.o~. (R'\' e \O~Z>; l\yye:f\d\i-..-1\) f\.o 

~e.\\ o..e \Jeed 'YeA-i-\-\o't'er'o yre.-o.rfee.-\- ei\eY\ce .bo-\-" 

0.6 ~ul?.o-to..1\~ive e'(ic\.ence 0~ aunt a\1'('\~ i-\-e C.0.6e iY\ 

c'rlie\'> (tf'f en~) a.'fla +o in~e:r ~ui \-t t'foYI'1 6a.it\ T're.-o:rreer\­

.si\ence clori'fle i-\-o c.\oe\~ C\f~\)VY\e.Y\1-. ("RV<o \Oas~ t\yye.Y\ct­

i>\-t\) 

a.. T\\e +'fiCA\ c.ou·r-\· ~o.i \e.d to e.V\-\-er ·,-te; 'l(r.lt+en 
f'i'fld.i-n.g~ w\\eV\ o.\\oWiY\8 1-\eoe e.\-o.-\-eme'flh:, 
pUf.SUaY\-\- to CY'R Z,.5 (c.). 

Tne tria\ court to.i\e.d. 1-o meeA- ·,to r\g'i\1-~v\ 

ob\i,g"'-\--.\0'1\ -yure.uo.'t\-\- \-o C..r'R .a . .s (c): 

{c) Du+'l o\l Court -\-o \t\QV..e. o. 12-.ec..o'f'ct 
~~1-e..Y" -\-\\e. \\eo.'f\'1\S, -\-'l'le court o\\o.\\ eet Vo'Y'1-h 
i'fl wr\.f\Y\-8: ( 1) t)\e.. uV\d\oy\11-eJ. to. c.-\-.so~ (.",) \-'a e. 
d\6 ?u-\-e..O. ~ o.e\-.e~ (z,) c.oY\c\u.o\oY\o 0.6 -to -\-\\e. di.e,~u­
+e.ct ro.c.~6j CA'M~ (1\) COY\C\\16\0" 0.6 -\-o ~ne-\-\\e'f +~ 
.s-\-o.-\-emet~+ \6 o.d mio5\ b\e. O.Y\d -\-'l'le 'fe..a..eOY\0 
+nere~o'f. 

\V\ o~o.~e. '{.~-~e.-'(, 9J... 'J'lY\.l\vv· lt>cta, lo-z>) q(oq v.a._~. 
_,,, 

,., 

\lqb ( \C\9?>)) t\\e. C..ourt o~ \\vye<l.\e -ru\e~ \-v\0,-\- 'VI'f\1-e:l\ ~\'1\d-

.\V\{\o CAfe -\-o he ~uWi\\ea a\Je. \-o C\ TY'\l\\ coor-\-6 of'o.\ 

tiYie\iYI,So t~\\\~8 h\\ov-1- o~ he\~ c.o~c\ee.. o.Y\~ COY\C..\\Ia\-Je 



Q.o +o ~"'I ovch o+c-' 1-e. WleYrte cw·e o.\\o-teJ. 

---1'efl·hoYier-c.oh-tenG\e----suc)\\./o.6-t"eco.6e~e"'e-:--

T~e -tria\ court mu6-\- o.\eo O.e.+enVI\Y\e 'VJ"e.t\\e'f t"e.. eviaeY\c..e 

i6 re\e:l/o.Y\1- -\-o ~Y'o'le o.n e.65e1\-\-io.\ e\e\'V\e~\\- o~ -\-'Yie c;r \ Wle 

c'v\o.r.sed. be-e, .E:>')(o-'>< e.- -{. 6-rt\'~"- 1 \0~ 'IJo.o\. ;;l.a 1-1 ~, 1-t-fJ) 1-:J...o 

Y.~d '\6\ ( V~lbb). 'X-~ -\-'\\e. coo'ft ~ \Y\~6 t\\e \Y\to'lmo.\-\on 

y-e\e.'(QY\-\- \-\- ~\\b~ \~e.'t\ 'Wei,sn on 1-ne- X'ec..ora -\-\e. vYo­

ho.tive v~\ue ot t'ne e:\1\de~c.e. ~a.\1\6+ ito -yfeJod.\c·,o. \ 

e.~ rec.T. 'be-e.- b~o.~e. ~- ~O.~~bO'\\> \0;1.. 'lflo.6".~~ b'bq, bq ~1 b~C(. 

'P.Ol..d 1~ (\q~~). 1\Y\d.> ''1\6 we \\o.'l{e. e+o.+ecl be~ore:. \rJnen 

the Y'i6"' 0~ COY\t\)6.\0Y\ \6 60 .g'feo.1- Q.o -\-o U?6e\- -\-\\e. ~<X\O.Y\Ce 1 

+\\e e.NiJe.Y\Ce .aoe-5 oo-\-.\\ be-e- b'>("o-~e.. "· '\)CA~\b, .3'0 ~o.o\\.l\yy. 

foDO) £ ~oz,) "~b 'P.Arl \\1-\o (lq~Lf); r:.~ 1.\00t..) ~'R 402>. 

T\\e -\-y-io.\ court ~o.\\ed +o e.V\ter iV'ItoJ or 'fV\e \l?OV\ 

O.Y\y o~ +Yiese f iV\cl.i V\S6 ~V\cl. b+a.te Coor+.S 1-rio.\ oe.+ fC4 ro.m­

e+er,e,. ( R~ T- ~q3-q~; f\y~e~d.\ 1-.- t\) 

tl\r. C.o-n-\-re'iC\6 wo.o ?'fe~\lchce.tl b'l -\'\\eoe co\'V\vou­

Y\aecl e'f'fO'i6 0.~ t\o\e. e'(iae,Y\Ce ~~t\h'lo-f 'nim WQ6 Y\0-\­

o'(e~\rJ"e\VV\iY\9 o.Y\d bevo.ose -\·:'ft~ ~Uf~ '\fe:rd.\c.A· 'feC\\ie.J.. 

~ea.v\\ y o'/\ "''6 +ec'Y'IY\.ICC\\ de.~e'l\e;e o.Y\~ c..'fe.d\bi\i-\-y> -\-\\eoe 

II '\' \ 11 
o-\-""erwiee \n6o\o.b\y o.m.bi-9auou6 o..e.e.Wied .s~oY\-\-aY\eO\Jo 



------------ ---- -.:>~-a~e-me.Y\fo "'-b~~Y\e -ffra\ cour:v-H-\t/e-feCA.\\owe~ i"' \fio\a·H­

oV\ o~ Co't\-\-re:ra.s' 'fit-\-~ t\me.ndme.ti'T r\{\nt o.~<X\Y\6-\-

5e.W- \Y\c'fin'liY\C.\\-.10Y\. lne. yrooec.o-\-or -\-\e.:n e...x?\oi\-e.J. 

Con+re.Y'Qo' l're- o.'f reo-\- o\ \e.ne.e o~ Y\o-\- ho.'l\~ no-Ti ~ied 

\aw e\'\to'\Ce.YY'\eV\"\- C\o 'Vie\\ ~.e; "ie co'l'Y\ye\\ed.. • a.nct coe,-rced 

t'o.eA-- o. Y'le.-51- -5 i \e.V\c.e. F o'f -\-\\e.ae '('eC\60\'\6 G\l\~ VUf-!1\JG\Y\-\-

+o 'Po"\\e- '{. O'i\\O J .svy'fa) Ve·ht\one:r ao~o t"i.s \\ol\o'fah\e 

Covrt +o \\o\d. i--Y\o.t \\io ri,e)\+s 1-o c\.ve ?roce-65 vV\de.Y' 

+ne 'rovr -\-e..evr\-" 1\me'fldme't\t we.fe ~\o\o-1-e-d. w\\e.n he 'ffo.6 

c-rooe-ex.a.mivtecl -reeo.rd..ine ~\e ~a.i\ure.. +o c\o.\m \e. 'n~a 

Qc-Fecl in e,e\V -aeS·e..Y\oe. 

'B. De.~en-5e. covnoe\ 'fe."j\de'fed. \'1\eHec+We v.lheY\ H­
f'o..\\e.d +o \woyobe. o. ~oq inst·nJc.-\-ioY\ o.~te.:r 
f'a.\oine ~-\'\e. \ooue o\- \n'io\\JY\\-o.riV\ee.s ye.'f C'f~ 
2>. 5, -\-\\ereh'l de...y'f\''fiY\.8 cie~e.'i\aCAV\\- o~ o. ~~,y- 1-'fio..\. 

E'(e.fy crim\Yiu\ de~e..V\do.YI+ io evvt\-\-\e.~ +o e.'ffec+·,ve. 

Qo6itrtc-\V\C:.e o~ COUY\oe.\. lJ.6. Cousi. O.WI~. n·, 'VJ~S\\. CO~\. 

a:r+. 1 > §· Ol..Ql. (o.melVId. "'A); 5~~\c-~\o..~O.. '\. ~o-o~,~~~o~> 'i.bb 

U.6. b0'a) \01.\ o.c.t. R05q.., ~o L.E.c\.~d fo1~ (\Gt'o4). 

'Pvre\lo.'f\-\- +o C.rR .3 . .5 (J)\4\ C.OY\cerY\ie +\\e T'\:\\t6 of 

je~enclo.n-\-o \"'~eV\ coV\~e.os\oV\ oto.-\-e\'1\e:t'\\-o O.'fe r\J\e.d ad'll'l\66ib\e, 

16 



whe.\'\ +'he de.~e..'fle>e. n:~.i6ee t\'\e. ioe. ue oV '<o \ v Y\1-a.'f\ neeo J +\\e. 

-~ -~--- -- --Jurye~o:u- beiYie.F'(uc+ecl-f\\uf-f\e:y--mo.-y-~ive evc-'0-\/Je.\sh\-c_ _____ -

C\1'\d c..rech bi \ i+y +o +\\e. COY\ \-eo6iOY\ iYI vleW o\'- +'he ..:7\lY''fOO-

V\ctiYI_g circ.UYV\6ta.nceo> 0..6 +~e.'/ e.ee ~\1-. 

fe+i·hol'lef o.o6e'ft6 Yo\uVI1-arine.se. 'Wo..6 e~.n \oo\le (RY?t 

SC{o o..-\-- \5-\'i>; 1\\>\lena\'f....-t\) a.Y\rA rl.e~e1\.oe. c..ey--\-o.\n\~ 'fC\ioed 

t\,e io.?\le.. ( RV 1- tloOt.-.az,) ~ct3.. a.+ \b) t\-v~ei\~\'1..- 1\ ') f\aoy\-ins 

+\\e ;;..,. -yv-o~ -\-eo-\- of b~"t\c:>~.~o,.'(\0.. C\t ~tl. f irot, ?e-\--\\-\oYier 

c.on-\-ev\rls hio coUY\6e\ fe\\ he\ovt o..n o:\,~e.\-\ve t:J-to.YidCA.rJ. o~ feC\­

SOV\fAb\eY\~ ~Yic.\ .\-\1\ere:Oy dey'f i'{~ '\'e-\-\-\-i oYie'f o~ "'·,6 to'"" 

~Y'II·end. 'f\g\\\- +o o. ~o.\'f +r\a\ o..V\d -r\g'vv\· -\-o e~fec.:\·\\fe. O..e6-

io+C\nc.e o'f coooe\ o.v?\ied \lio. +\e. \~-\-\\ A-meA. ot -\-\\e • 

feeL 0.6. C..o\lOT. 

Reo.6oYio..h\e. o.tto'fl\e'f coY\auc.-1- ·rnc:.\vdeo o.. clu-t'f to 

hweo+i,goJe -\-\te 'f.e.\e.vcm.+ \o.w. 6~'<"\c..'t-.\().~~) Y~b u.s. o..+ (t,£tO­

'II. \\e:re.> Ye.+it\oV\eV"6 c.ou'l'\6e\ V(o..6 UY\der f.\ VV\o'fo.\ o~\\_9Q­

+ion +o ?fovobe- o. Jvry iner\-rod-lon W\\ic"') 'More. \iiJ.-e\'1 t\CAV\ 

V\0'\-, -wov\~ "'o.\'e. \,ee\'\ -8iYe-n b'l t\\e.. tT\o.\ c-ovr+ yvr.svo.nt 

to i-\-6 oVI'f\ CfiW\\'1\a \ COUl' \- rv\~, .-\-o ~\-\- C...r'R 3.5 ( d )(y). 

1\\·\-nou.a\r\ *-"e eu\:,.eA·o..V\+·,"e ttAc:\-.s dW~e.'f ~'fom Ve..+­

\t\one.r6 Ca.5e.. ·-\-\,~ \eao.\ y'fem\6~ aoes not> -\-\\e.re.~oV"e-1 

\(; 



---------- ----r'-12>- V.a-.a-21\b (\q'O-:r)( 1\.ype.ncl\~- 1::. ') T\\e:re) -\-'ne. '«l\.--------- ----­

Sufrerl\e. Coutt- 'f\1\ed. ~eSet\oe. c.ovnoe.\\~ ~o:,\u-re -\-o 

pro?ose.. o.n \1\o\-'f\lc-\-\on -\-\\o.-1- \e ~o.'fto.nte..d. b'l \-\\e 

e;-t\cte1\ce 1 +\\o..+ 8\'4eo o. c..oMv\e..-\-e.. OV\d coft-ec-\-

s·h:\.\-e.YY\e:t'\\- o~ -\-\e \o.'ll, "'1\~ -\-\\o.\- 'Wou\4 be. he\v~ v\ t-o 

+-'ne d.e~e.Y\oe '(1\C\~ 'tle-\\ he. cte.~ \c\e.n.f ve.f~o'( ma'f\ce. 

i~o~o.e>, o.1- ~.;vo. 

'Pe+\tiot\et conte..nc\.e, *'"tl-\- VJ~at i6 'MO'fe.. t"an \n 

+\\e. ~'t..o~o.e cC\.5e \\efe. 1 io fe+it'!oi\ef6 counce\ 'lla6 

unde.r o. W\ora\ ob\ i~at\oY\ o.nd clvt~ to y'fovoae -\-'ne 

Jur.., \n.s+-r\lc-\-io'f\ VV'ro\lo.nt +o C..r'R o.s(d)(l.\). 

T"e. Ol'l\a vfoV\~ at +"e. .s-\-r icV-.\o.Y\d +e6-\- re~ui reo ~e 

s'nowi\'\9 +"a+ coUV16e\6 ~e~ ic..ie.V\+ ?e.'f~o'fm"'nc..e. y'fe~uclk,ea 

t\\e cle\-e'l\6e. b)(<\c...'h\o.."'~ o.-\- ~~ 7-. \-\ere, 1'e:\-\\-\oY\e'f6 

deSe'l\6e cotJ'I\eeV6 erfo'f6 -were .oeriouo e.Y\ou_g'n 1-\at \1-

cleV\ie.cl C.orrhe.'fo.o o~ a. ro.\'f -\-'f\a.\. 

,..,. 



\'e.-\-\-\-'10'1\e.f O.ooef1-e -\-\\e \-o.\\ed yfO'VOee. 0\l't'~ 

--- -\Y\6-fY'\Jct\oY\ ereo.f\y\JY\cte:t'tf\\'i\e.d-Con:t'fe'fo.e'-fec\\'1\\Co.~. 

cte~e'l'\.oe ~s -\-\\e 1-r\o.\ ~\l~,ge \\·,~ee.W did not ¥-'1\o'Vl '14ho.+ 

we.is\\+ 1'et·d-io'f\e.rb .e-\-~te.me.Y\t6 \'Jou\d "o:ve oV\ -\-'he 

~\l'f Y> O.Y\cl because. 1'e-\-\-\-\o'1\e:r6 c:fed\\:,\ \ ity 'IJe..Y\t +o -\-"'e 

\\e.o.rt o'r l\\6 t\.eSe'l\6e 1 it ~0.6 oe:{IO\l6\~ \l'fld.e:rm\'1\ed 'VJ'nen 

t\'le \H'oeecu-\-ion ~a.6 a.\\o\lle..d 1-o 'fe-ove.n i-\-e co..oe +o 

re.h\1-\--\- Ve·h-\-\OY\efl6 -\-ee-\-imon'l a\'1/e'l\ a.+ trid.\. 

C. T'he vro.sec\1-\-or 'f'Ooed c.om'it\e:l\-\-o ~\\c\\ CoY\6-\-\-\--
ute ?'fOoec u-\-o f \ o. \ mioC..OY\dOc--\· > ~eV\'ji~ -\-~e. d.e~e-
1'\ clo. Y\-\- o ~ ~ io f \~ \\-\- +o o. ~ o.\ 'f t r \ o. \ \fJ 'he-Y\ ~e. 
o.-\-1-emy-\-eck -\-o ~o.'l/e +"e ~\l'fy d:ro.\'{ ad'Jefoe. 
iV\te'feY'\c:.eo hoM \'e-\-\1-ione&, e)(.ercioe o~ \1.\e 
coY\6+·,-ru-\-\oY\a\ f\9\\-\-o> o..o 'lf{e\\ o.~ iovc..\\'f\.9 ~or 
t\o\e.- c'fechbi\\-\-~ of V\k7 ov/Y\ ~i-\-neooe-6. 

o.~ ~ec-\-iY\9 C\ cono·h-\-u-\-iOY\o.\ 'f\,g'h-\-, ~or +'he ~ire,-\- -TiMe on . 

reYie.Vi b~ clerMn6-\-ro.-\-\'\f3 o. C..ono-\-~-\-u·t\ono.\ 'iio\CA-\-\o\'1. \~ '(e­

v<>-o"o.'t\1 \~Z> 'dn.~~ \~'0, \4"6, 'Db~ 'P.OI..J. .:O(IqqLJ); \"'(e. \\e.-~6, 

9q \JJ¥1.8-.d l[,O,~r, lobo 'P.~d 3-.ba (lq~o); 1\t\V .;l...o(Q)(o); 

Rt\V \~.4 (c)(a,)'1 '\\\\.? \to.4 (c)(o). 

Every c'fimiMt\ de~e.nd.a.wt \o e.Y\t\-\-\e~ -\-o a ~<>-if -\--riCA\ 

b'l o.Y'\ i'fl\?~rt\C.\\ ~\If~· U.6. C..oWE>T. o.me1\do. h > \4; 'W/\.6\-\. 

Co\-\6T. o.d· \, .§· 3, ~\ J Ra-.. · 'No.e\\in.g-\-on co\J'f-\-6 \\o.'{e ¥\o-\-



J\~te.'i'e..V\+ia.te.d be.t'llee-"' +\\e. ;;__ V'fO\'i6\0Y\6. Moo, t\\e u.e. 

--- ------------co\Js-r. ~--r'n a.W\e.nrk:-vrcr--\-\\e.. \q--t\\ am~:(\a-:- Vfo'li~e6 ''-rf\-0.\\ ~-------

c:r\YY\\no.\ ?Y'ooec..v·ho'f\6} t\e a.c..c..voed o"'o.\\ en~o~ -\-'\\e 

"'\~\\\- to ... +o be. c..on~ ron-\-ec\ wi+\ 1-he witY'\e.5.5e6 ~o.inst 

hiM· 
~ 

T \-\e yrooecut·,on o.-\+orV\ey a'nou\~ cwo icl c..ommen-\-, i" 

t'he pieoeflc.e o~ -\-Yie ~\lry, on 1-\'\e deJ~et~ao.V\-\--6 o.osev--\-\oY\ 

o~ +'ne 'f"i~"'+ +o c.-oV\~foY\\-o.-\-\ol\. 6\lcn c..ommevy\- \o \myrover 

hec~vse ·,+ \vw\-\-eo 1-\\e ~vry 1-\w;. d.Y'o:w o. "~CA-\-\'{e ·\Y&e.Y""e~c..e 

~f'om +'-"e e.xerc.\oe- of o. coV\6ti-\-utioY\o.\ f\9\\t. 6\:G.'>(e,. 'l. 

~o'C\e-b, T-\ VJY\.l\y~- "fCI.'O, 'l>CJ:? ?.~~ t58 (\<\Clo ). ~ec.a.\loe t\\\6 

C.O.be -pU'ff~OY'-\-6 ·tho.-\- \'11\. 5\--o.-\-e \\a.o Y\Ot VOC::.,U.Sed Y'I\Vc.n (\.e.) 

t\\e w~. 6uyrelY\e. Goor-\-) OV\tVi16 \~bOe.. ·,-\- cH-e.s '\)'\M'i\ '-t. 

~.6. 1 4\'6 f\.d...a \~1- (nc. ~eeL Ci'f. \Cf~o) o. :pc. Feet. Gour+ C:\'c. 

C.C\oe vJh\c.'h 'Pe-\-i-\-\oneY fe\ iee. OV\ to-r -t'h 16 i65ue. (\\?~c..Y\J..\~-

f) 

fe.:\-\-\-\o'l\e-'i' c..on\-end.o C.W\d_ O;f~\leo -\-\\e... V'f06ecU-\-\'I\& 

oA·+o·rne'f6 cov\Cbc-\- wo..s bo+\1 iM1JfO\'er ~'1\d -y'<'e-~\ld\c\o.\. 'T\\"16 

\Yii5co'l\ctuc1- 'lla.o 
11
oo ~\agra.V\1- o.YI<l i\\- \n-\-ew\-\o'fled t-""o.-\- \-\-

e.ViV\ceeJ o.n\ eno\ur\~ cma reou\-\-i~ yre..~\J~ \e,t:; 1-\w,-\- cou\cl . 

no+ have be.e.V\ neu1-'fo. \ \;z.ea ~v CAY\ C\diYionit\on to -\-'ne ~vry. 
,, 



5)(o.)(e. ~. 6-e-")(''h \~.5 ~'1\-~d 51-0, 5'\(o, 1310«0 Y.d.-J. \\06 ( \'\'\5). 

---- ------ - ----- - veti -\--\oY\e.f O.ra\lee-;ye.+ -.m -O.nofh-e..r-w~v-+o---uncle..-rm\~e ----

'c\i.o tec.,\-micG\\ ~eSeY\oe o~ ee\f- J.e~·e.V\oe, ·-\-,,e v-roeecut\on 

po6ed c\.ie·hnc-+ t\o.arant ~Y\a \\\- inte.n-t·,one.d q_Ue6-\-.. ,oVI6 +o 

Peti+ioV\ei a\lfiYI.g '1-\-o cfoee.- e,')(.Qmino.+ioYI- ( R?1 q~-~-, 

f\\"fe. VHl \ ~- 6t) 

?e:\-it\o~e:r's co.ee io \e.a0.\\'1 oY\ ~o.,- ~it'n "D'\eo". 

\-\e:re> -\--\\e y'foeecu+or c.omme'tl+e~ 'riot a.. bu-\- 2> t\me.o 

concerY'IiYI{! CoY\-\-'fe.ro..e' O.c6er-\-\ofl o\- \\\6 CoY\e1-\-\-u1-\oV1o.\ 

r\~n+ to coY\hon+ +ne. eta-\-e.'a vtltY\e.6oe.o o.ea'IY\et 'n\m> o.n<l 

nc\\'e .\-\\e, ~\J'f~ cAY'O.W o.d;'(e:foe.. \YI~efe.Y\ceo -\-"er·e~fom, hu-\­

~en-\- Pvr+\\er 1.\Ylrl \Joed t\\e.e;e \\\-\Y\'t\o~e..c\ comYfleY\.\-6J 

f \ o..g ro.vrr\y J.ur in,g c \os iY\8 o.'f ~\lW\eY\1-o C\6 \lie\\. ( R\' ~ 

C{t-T- 1 '\'0'0 o:\· \0-\C\> C\C(Z, o.+ \1-) \0\S... o.+ \~-G~..a..> ••• \0\4 c*~; 

o.\\ o.+ t\y)'eY\d.i1--- G) 

l>e+i·hoY\er r-e..ce.ive.c\ unc\ue '\'fe~\IJ..ic.e by. t\\e.oe 

c..o'MVVle.Y\+o l,e..c.o..uoe +"e.y euaee.s-\-ed +o -\-\\e. ~\)'f'l 1'e.t\i-­

iOV\eY'6 seW- c\e~e'f\se c..\o.\m 'Jlt\6 Y\o-\-'ft\~ mo-re -\-\o.n o.. 

me'fe ~o.br\c.o.\-\ol\ due ~o n·,b e:~e,fc.\~\n,g ot o.n o+\\er~\oe, 

Fe.c\. u.e. Co\loT. '(ient -\-o he cof\~rofl-\-ed '41\t\\ t\\e 

wi+Yleboe5 ~o..\no+ "'nl\. 



- ---d uc+ occuY.ecl--i\\e~--\-'1\e. .Sfo-1-e-~O.f-\-o'('Y\e~ vo\IC.~ea o.nrt e:.~?'fe.-­

.ssecl feY'oOY\o.\ l>e\ \e.~ ubo\l-\- -\-"e. c.:re.d.\"p\\'rt·~ o~ oeve:ra.\ 

.s-\-a.-\-e. ·+.fi +neoe e.s . 

'"e- "1-Jf\ . .s+a:\-e- 6u1'reme vour-t '1\o.o \e\d_, \-\- \6 W'li6-

concluc+ for ct yro6ecutor to e"f..yre65 a. vet60YIQ\ ~e\\e.~ 

c\hoo+ the. cred\bi\\ty o~ G\ ~i-\-ne65· 6e-e- !?~oXe- "\. ~~) 

\o~ 'lln.OZ-c\ \1.\o, \~5 >"iS~ \'.~a ~qq t\qflq), Tn\6 \6 +rue '4(\\eYI 

\ ,, ,, 
cred.\hi\it'l cle.+ermiY\Cl-\-\o"AS o;re. -\-o ~e '#\cv.Ae eo\e..\y l>'l the. 

Jury. e>e-e- t>~c-~e. '<. vo."<i\o.'<"\~o) ns 'VIt~.~a "o, 'T\, 7-'tl.\ 'P.Ol..rl ~o (\qqo). 

1\ f \ rst "lt~O-\-o.V\ce 0 r -\-\\\" occ V'f'O 'i'J\\e.n ~e. ?'I'"06ecu-'0r 
,, 

V..~ys \roee Ro6a.6 o.8 +'vie ~o6+ im~or·h:mt v(ltYie..bo +o t"ia 
,, -' ,, 

.s·,+vo.~ioV'I o.n"' t\,e. mo6t imyor+o.n+ fo.c.+or r rom +"e. be,giY\-

niY\S '' (~V~ q_~a·> t\v?e.'f\d.\1..-\\). '"en eoe6 oV\ 1-o Vo\Jc..l\ for 
II 

. t'n\6 6+(.\-\-e vl\\-Y\e..6.5 6-\-o..\·in.g w~a.t 'Mo-\-iva.i-ioY\ d.oeo ~o6e. 

(or -\-'nit> wi+Y\e.£15) 'nr.\Ve +o +e.\\ '{OU o.Y\y-\-·\\\~ bv+ -\\e -\-rv+"'' 

(~V~ C\f6Z,) t\?\'eV\cl.\"A-\\) ~ o1-o.1-e.. 'tl\1-'f\eoe; vt\\o \)a,c\. -\-o be.. 

o.'f"<'eo-\-e,.d._ \1\ O'C"de.'\ ~Of V'fOoe..c.u\-\oY\ -\-o l\a.'(e eVe'f\ eec.Vfed 

n\6 -\--e.stiMOY\'1· ( ~yye'f\cl\"'- \\) t\'f\c\ ~CAd 'fe~\16ed '\-o O..'f\oV{e'f~ 

vo.'floob su'bvoe.Y\o.o. ( 1\vyend\"'-\-\) \o w\<lic.\\ t\\e ~ro6e.c..v~oY' 

t'hel\ m~+ionecl +'na.-\- \'t\ OY'CAer ~o'f +'ne ~\J'f'l "'o "-o.Ye he\\e..ved 

d..\ 



\ \ I • \ 
Me. -\-\\e..y WO U\Ci\ \o..~e. to fO\ i-\-e. 'f SO..y Uoee ~0.50...0 \0 IY\16-ro,-

-- ------ -----\l..e.n'-or \'f\V\S-.-t~~~-'\'1>~-o.+-\\) conc..e.l'Y\In,s f\-:-e.~~;cAme-~rt~e;-·--

So) VY'06e.co-\-\ O'fl ~ \) r~\e:r ~to J..e\\ be'fC\\e\'1 W\\6 fey\" e.eet\-\ed 

t\\e \'C\C..~o o~ -\-\\e. co.oe coY\c..e.r'fl\~ \rooe. "toso..-5' c.ofl\-o.c..-\-

'f.li-\-'¥1 Ve\-\-\-\OY\e'f, \'>1\\ic\\ 'I'Jo.e, ~\\o.'t "'e \\o.~ \o..O. 'f\0 c.oWtCA.c.:~ 

~i-\-\\ 'Ye-t\1-\o'f\el' o:\- o.\\. ( 1\YI.\ s.olo-:?>1-) o-ro; t\~'Pena\"'- \\) 

Fur+\-te:r vouc.'l\\~ c..a.Y\ he ~0\)t\cl \'I\ l ~ \'~ ~cob·, \\"ye't\d\'f..-
,, 

\'\) co'f\ce:f"f\\~ !\~rio. ~e.\\e..~, <>. ~\c+·w·f\ \'I\ -T""e.. c..o..se. :6u-\- t\\\'f\CA 
\\ 

\\o.6 Y\O mot\'·.Je +o oo..~ o..Y\r\-'n\1'\3 o.\-\e'f +"o.Y\ w"o..* "o.. '?vened. .. 

E Ve.Y\ ao t\\ie '1(1'tV\e66 V\o..c\ -\-o be. 8'\o.'fl-\-e..d \W\1'1\V'/\\-\-~ 1 clue. to 

"''6 o+"e:rV{\6e \IM~\\\il\9Y\e6e +o -\-v.\~lcooyc-'ftA+e.. (bee- ~enc"' -wa.-
1/ \J" rrnY\+ to-r n-rre&\- f\yvefldi~- \-\) f\ncl 't\e C\io.. coV\ce'f'f\\V\g 

-\-\\e. '?Y'Ooe-cu-\-O'fb ?e.f60V\O.\ be \\e ~ Ot -\-\\\6 \N \-\-Y\e.Ob 'no.V\'f\S 

ho.ve to \cl -\-\\e. -\-r u+~. ( RV '6 q'6 b; t\y?eV\a i~- \-\) 

f Ur-\-\e.:r oc.co_.e\OY\5 o~ vrooe.c\1\-\o'i\, boo\-~ '1/ouc.~\Y\8 ~ Ot 

~io own \flJ\-t-'f\eoeeo, C\,6 we.\\ 0.5 e:t-.vr·e66\~ \\\6 ve.~60V\Q.\ 

be\\et conc.e..rY\\"',S t\\e..\f' ev-e~ \~\\\ty 'M.IA~ be.. ~o\IV\d i"' 

-\-\\e.. v'flde.d\ned yor·\-ioV\o o~ t\e R~vor-\- o~ i>v-ocee.~\"3o \n 

(f\~venJ..·,y..- \\} 



r\V\CA\\~, \>e.-\--\-\--\OY\e.."(" O.f,S\leo -\-\-.o.-\-- -\-\\e-6e e'f'\01'6 1 <A6 

--- - - ---- - - - ---vle..\\-a3-t\o.6e-o~-\\io \'1<\'--o?eY\i~ bfiet--o.~e-cvMu\o.¥-\\le ----

e'ff'o'f.s 'lJ'nic..\\ ~o;ff<AY\t '(e.\fe.Y'.oo.\ on 'fev\e.w o.V\d o't \io con­

·f,c-\\ono \)er 6)(~'>(t'.l -.\. "'So"t-.·N:,o~) C\0 \t!V\.\\~v· 51.\ (V~'\to). \V\ t\\e. 

'Je..rouo\...cwl 'feoea.rc...n e.n8\ne c.i-\-el 'Ve-\-\'\·i-\-io\\e'f c\\-e.s "So"t\1\-

so~) o..t J:..\0\1 o..6 \-\- \.~ G\ \e.'i\..g""\-\y co..seJ c.oV\c..e.ri'\\V\,a 1-""e 

o.c\ 'leXoe V'fe~\l~\c..\o..\ i\"1\?o.c..+ ~e.. 'fec..e\'/ed OY\ o.\\ 'h\6 VR\J , 

c..oYt\v\o.\-ec\. cuMv\o.\-i'le e'CTO'fo. f\ncl., re.\\e..o o'l\ -\-\e. 6\Jho·h~l\-\-i'{e. 

O:t\d proc-eduro.\ \\ib-\-or~ ffo.c-\-.s o\- "\o a?Y--V ove~iY\g.bT\e..t. 

:n:'I.. c..o \\ c L.o.s \ o \\ 

T\\e +'fio.\ c.ovrt Mioav1'\ie.d. +\\e.. ren~e'r\'1\8 de..c\o\o'f\-e>. 

ot ~\'\o-'(\~o. ~·"·(vJ-o'f\o. 1-o -n'vlic\\ 1-\e.. v'fooecv+er t\\e.Y\ 

e~v\oi+e.c\ V~OY\ \'e..-\-i-\\O'f\e..'f'e '<'\~'i\-\ \-o 'fe..lV\o.in 6\\e..n-\- o.na. 

c.ommen+e.~ on bo-t\\ 'hie ?'fe- o:rreeA· e\\enc..e \111\\en \\e. 'i,.Veo­

tionerl "\'e-\--Hione.f conc..e.Y'T\\~ ~\o ~o.\\ure -\-o o.\er-\ a.u+"o'f'­

\ 1-ie.o CAnd. -\-\\en Uoe.d tho.-\- e'4 iae.Y\ce o.e oube+C\V\\-\'le e'fH~en­
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Testimony of BRIAN P. VOLD, 1-25-07 

1 Q And did you have a gun drawn? 

2 A Not at that point. 

3 Q When you ordered her down, was it a loud "police", that 

4 kind of thing? 

5 A Yeah. Again, we were probably, at least, 60 feet away 

6 and I wanted to make it clear to her what I wanted her -- ·---------------~----

7 ~~ so it was a clear warning. 

8 Q Did she comply? 

9 A Yes, she did. 

10 Q How was she dressed, if you recall? 

11 A I don 1 t recall. 

12 Q What happened then with her? 

13 A As she was moving westward on the elevated north 

14 sidewalk, a second individual who appeared to be the 

15 suspect in this investigation appeared from the same 

16 location she had appeared from. 

17 Q Would you recognize that person, the second person, if 

18 you saw him again? 

19 A Yes, I would. 

20 Q Do you see him in the courtroom? 

21 A He 1 s seated in the black suit at defense table. 

22 MR. GREER: For the record, the witness has 

23 identified the defendant. 

,tq 24 Q Now, can you ~escrib~ then, what happened next? 

25 A This individual, the defendant, was carrying something 
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Testimony of BRIAN P. VOLD, 1-25-07 
.------------------------····-·-··--·----------, 

1 

2 

3 

4114 
15 

16 

17 

18 

,f19 
20 

21 

22 

23 

24 

25 

with him, and at that time I was trying to focus on 

Ms. Hernandez as well as him. I was looking at both, 

and they were separated. He had something concealed 

against his body, and upon him recognizing or seeing me -or, at least, appeared what caused his behavior, he ------
immediately turned around and went right back towards --- ------------------
the hotel room. 

Q Can you describe what you saw him holding? 

A I couldn't see what it was. It was concealed. It 

didn't appear td be a hard object like a box or a 

suitcase but something in cloth or something. 

Q Could you tell what he was holding? What part of what 

he was holding could you see, if anything'? 

A It was concealed under, as I recall, some sort of 

clothing or towel. I could not see what the object 

was. 

Q So what happened next? 

A Well, the other detectives became aware of the 

circumstances while it was unfolding. He, again, went ---
back towards Unit 212. I ordered her to continue in 

the direction I had originally ordered her to go, and 

as she was doing that, the defendant from 

Q And did he still have that item in his arms or hands? 

A No, he did not. 
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Testimony of BRIAN P. VOLD, 1-25-07 

Q What happened next? 

A We ordered him in the same direction I had ordered 

Ms. Hernandez to go, and he complied. 
---------~------

Q He did comply? 

A Yes. 

Q And did you take either of these two individuals into 

custody shortly after that? 

A The defendant, when he came down the stairs at my 

Q 

A 

Q 

A 

Q 

Q 

A 

direction, was taken into custody, yes. 

And do you recall how he was dressed? 

Not specifically, no. 

Ultimately in dealing with him did you take his 

clothing, the clothing that he was actually wearing, 

into evidence? 

Yes, all of it at the booking desk. 

And I want to show you some items. I guess I'll do 

this two at a time. I think there's a total of eight 

or nine, so the first thing I'll do is hand you 

Plaintiffs 30 and 31. 

MR. GREER: Defense counsel, do you want to 

see this before ·I hand it to him? 

MR. SCHOENBERGER: Just a moment, Counsel. 

Thank you. 

(By Mr. Greer) Do you recognize those two exhibits? 

Yes. 'I'hey both have the tags from our electronic 
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---.. ·--·-----------------------

no 3.5 hearing, and because the State did not intend on 

offering the statement in its case in chief -- he 

walked out and kept asking: What's this all about? 

What's going on? That's the statement. 

So that, I believe, is subject to inquiry by the 

State. He was then arrested, and before his Miranda 

warnings, which he invoked, but before that he walks 

out. The police are approaching, saying, Come here, 

and he's saying: What's this all about? What's going 

on? 

THE DEFENDANT: Your Honor? 

THE COUR'T: Well, let Mr. Schoenberger 

respond. 

Mr. Schoenberger, any response? The State's 

apparently going to ask him about that statement. 

MR. SCHOENBERGER: Well, I understand what 

counsel is saying, that the defendant made statements 

before he was Mirandized, which he intends to bring out 

in cross-examination, and I think that that's not 

proper without the Court's ruling on whether those 

statements were voluntary, whether he was in custody, 

whether there was a custodial arrest. I think a 3.5 

hearing on those statements is required before counsel 

can bring them out. 

THE COURT: Mr. Greer, any response? 
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.--------------------·--·---. 

MR. GREER: Well, I 1 11 have Detective Vold in 

here for that limited purpose. 
- - --· -------·--

----~ 

-- --- ---

THE COURT: Is he available today? 

MR. GREER: I 1 m sure he is. I can call him. 

I told him that this was a possibility. 

THE COURT: How long do you anticipate your 

client, Mr. Schoenberger? 

MR. SCHOENBERGER: Probably into the 

afternoon, Your Honor. 

THE COURT: So why don 1 t you ask Vold to be 

here about 1:30? 

(Pause in the proceedings.) 

MR. GREER: Thank you, Your Honor. 

THE COURT: Why don 1 t we have 

Mr. Contreras-Rebollar step over to the stand now. 

MR. SCHOENBERGER: Judge, the defendant has 

requested a bathroom break before we begin his 

testimony. As long as the jury .is out, can we do that? 

THE COURT: Try to make it quick. We have 

had about five minutes of testimony this morning. 

We 1 ll take a short recess. 

MR. SCHOENBERGER: Thank you, Your Honor 

(Recess.) 

(Jury not present.) 

THE COURT: Are we ready for the jury now? 
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3.5 hearing, 1-29-07 

1 

2 

THE WITNESS: Brian Vold. The ·spelling of 

the last name is V-0-L-D. 

3 BRIAN VOLD, 

4 having been called as a witness by the plaintiff, being 

5 first duly sworn, was examined and testified as follows: 

6 DIRECT EXAMINATION 

7 BY MR. GREER: 

8 Q Detective Vold, do you recall your testimony the other 

9 

10 

11 

12 

j\13 

14 

15 

~16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

day regarding the issues in the defendant's arrest? 

A Yes, I do. 

Q And the surrounding circumstances? 

A Yes. 

Q I would like to get right to the time period where you 

actually called to him, as I understand it, and he 

voluntarily came and was cooperative. 

A Yes. He came down the stairs at my request. -­.-----------
Q At any point did the defendant make any statements to 

you? 

A As he was being placed on the ground and handcuffed, he 

made several general comments to me. 
-------·-~------· 

Q Were they in response to any of your questions? 

A No, they were not. 

Q Or any other officer's? 

A No. 

Q What statements did he make? 
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23 A 

24 Q 

2125 A 

Testimony of BRIAN VOLD, 1-29-07 

He was repeatedly asking us in various ways what we 

were doing and why we were doing it. He repeated it: 

What's going on? Why is this happening? Things to 

that effect. And then he made a comment about his 

family had an attorney. And I said: Not a problem, 

you're being detained, and I'll respect your wishes. 

Did you Mirandize him at any point before he made those 

statements? 

I did not have the opportunity, no. 

After he, as I understand, was lying on the ground 

being cuffed; is that correct? 

Not at that point. I just advised him, Don't speak 

anymore, and I didn't ask him any questions. 

I just want to clarify. He comes down and you have him 

at gunpoint? 

That's correct. 

Is he ordered to go down to the ground? 

Yes. 

And he complied? 

Yes. 

He's being cuffed in the time period where he made the 

statements that you testified? 

Yes. 

At what point did you Mirandize him? 

Prior to the arrival of Officer J'ohn Yuhasz he was 
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·------------------------·-----------

State of Washington vs. Adrian Contreras Rebollar 



1 

2 

3 Q 

4 

5 A 

6 Q 

7 

A 

Q 

12 

13 A 

14 Q 

15 A 

16 

17 

18 

19 Q 

20 

21 

22 A 

23 Q 

Testimony of BRIAN VOLD, 1-29-07 

placed in the patrol car, and at that point he was 

Mirandized. 

Did he make any statements while he was on the ground 

other than the ones you mentioned? 

Nothing that I can recall, no. 

Did he make all those statements while he was on the 

ground? 

On.the ground or being held on the ground while we 

waited for a patrol car to come up to our location and 

take custody. 

And how long after he was initially on the ground was 

it that this other patrol officer got there? 

I would say under two minutes, maybe a minute. 

During that period of time what was happening? 

Well, there was concern with Room 212 and with the 

female that was being detained, and we were just 

controlling him, :gut due to his_~...§.!:_ I was avoiding 

interacting with him. 

Where was the request on the continuum if you start 

with when he's on the ground to the point two minutes 

later put in the officer's car? 

The request? 

Well, the mention, I guess, that he has a family 

24. attorney. 

25 A He was still on the ground, and I said I respect that, 
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Testimony of BRIAN VOLD, 1-29-07 

THE WITNESS: Yes. 

THE COURT: When he ·came out, did you have 

your gun up at him? 

THE WITNESS: Well, actually, as I recall, I 

was watching both of them because I did not know her 

level of involvement in the situation, but when he 

disappeared and came back out, my focus became on him. 

THE COURT: Nothing else from me. Anything 

else? 

MR. GREER: No. 

THE COURT: Thank you very much. You can 

step down. 

Mr. Greer, what statement do you want to elicit in 

cross-examination or you want to inquire about? 

MR. GREER: Everything up to the point 

and, Detective, if you can stay so you can hear the 

Court's ruling. But everything up to the point where 

the defendant starts referring to a family attorney. 

Nothing in that area the State will be offering, just 

"what's this all about, why are you doing this," is all 

the State's looking for. 

THE COURT: Are you going to offer that 

through Detective Vold as rebuttal? 

MR. GREER: Correct. 

THE COURT: You're going to inquire on 
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1 trial, which you've already waived, I guess. 

2 Mr. Schoenberger, do you wish to call any 

3 witnesses as part of the 3.5 hearing? 

4 MR. SCHOENBERGER: May I have a moment, Your 

5 Honor? 

6 THE COURT: Yes. 

7 (Mr. Schoenberger confers with the 

8 defendant.) 

9 MR. SCHOENBERGER: No, I'm not going to call 

10 anybody. 

11 THE COURT: So the State is going to offer 

12 his statements, What's going on, what's this about, 

13 words to that effect? 

MR. GREER: Spontaneous statements. 

THE COURT: Mr. Schoenberger? 

f 16 MR. SCHOENBERGER: Your Honor, if there was 

17 ever a custodial arrest situation, this is it. This 

18 man is 60 feet away from the officer. 

19 THE COURT: He's in custody, I agree with 

20 that. 

MR. SCHOENBERGER: It's a custodial 

situation, and I think anything and everything he said 

23 in a custodial situation before he's Mirandized is 

24 improper and should not be allowed. 

25 THE COURT: Mr. Greer? 
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MR. GREER: Just very simply, that's not 

correct. Any custodial interrogation, Miranda must 

precede, and this was not custodial interrogation. It 

was, as I said, a spontaneous statement made by the 

defendant before the officer actually had the 

opportunity to Mirandize him, and it is admissible. 

THE COURT: My understanding of Miranda, and 

I'm pretty sure I understand it, is before the State 

can ·Offer any responses before interrogation, they must 

show that the Miranda warnings were complied with. In 

this case I find that Mr. Contreras was in custody. 

The officer was clearly placing him under arrest, but 

he had not been interrogated, he was not asked any 

questions. 

It's not particularly surprising he would say, 

What's this about, or words to that effect. If you've 

got an officer pointing a gun at you, you're maybe 

going to ask why or maybe not say anything. What 

weight, if any, the jury might give to these is another 

issue. I 1 m not sure the.'l' 11 think it al1 that 

significant, but they might, so I do not find any 

violation of Miranda application, of Miranda, since 

this was not custodial interrogation, I believe. 

However, it was custodial. The State may dispute that. 

Anything you want to add about that, Mr. Greer? 
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MR. GREER: No. I would point out, 

obviously, if the defendant agrees that he made that 

3 statement and qualifies it in any way, then, of course, 

4 there's no rebuttal. 

5 THE COURT: We'll see what he says, if 

6 anything. 

7 MR. GREER: But I am going to have the 

8 detective stand by because I don't think I'll be that 

9 long on cross. 

10 THE COURT: So are we ready to bring in the 

11 jury on cross? 

12 MR. SCHOENBERGER: Yes. 

13 MR. GREER: The State's ready. 

14 THE COURT: Why don't we have Mr. Contreras 

15 and the officer step forward and then we'll bring in 

16 the jury. 

17 (Jury present.) 

18 THE COURT: Good afternoon, ladies and 

19 gentlemen. You can all be seated as you find your 

20 seats. We'll continue now with cross-examination of 

21 Mr. Contreras-Rebollar, who's already under oath by 

22. Mr. Greer. 

23 MR. GREER: Thank you, Your Honor. 

24 

25 

894 

State of Washington vs. Adrian Contreras Rebollar 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

- 21 

22 

23 

24 

25 

Q And his car rolled slowly and landed a short distance 

from where he was shot? 

A I guess that 1 s what ended up happening. 

Q And I won 1 t go over all the other evidence of where his 

gun was found and where the gun of his had gone or 

gotten in his hands, in his lap, but my question is: 

You never called the police? 

A As you 1 re saying that the shells were, like, too close 

to the thing, the police have already testified ·that 

they were driving in and out o.f that driveway and they 

didn 1 t even go all the way through that -- all their 

cars were parked right there, so they testified that it 

could have been real easy -- I mean, that as the cars 

were driving, they ·ran over some of the evidence. 

And that house right there that you 1 re saying that 

I couldn 1 t see, actually, you could see it. That house 

was real close to the alley like that. I mean, it 

wasn 1 t real close to the end of the driveway where you 

can 1 t see as you 1 re turning into the street, you know, 

see the car that was ahead of me. 

Q My question is: You never called the police? 

A No. 

Q You also said that all night long you 1 re trying to take 

Regina home, a woman you never met before, and she 1 S in 

the car where you? 
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mom's or drive them all the way--

No, I was just doing that out of the generosity of my 

heart, sir. Ahria was a person I had just met a couple 

of months before and we were just establishing a 

relationship, so out of the generosity of my heart I 

just wanted to give them a ride because I know these 

people are mostly homeless and don't got cars, and I 

wanted to do it out of the generosity of my heart. I 

never intended to the effect that you're trying to make 

it. No, that's not right; that's not true. 

When the police arrived and arrested you, when they 
------·ijiZP " 1~E!i0 

called you down, what you said to them was not, Hey, I 

was almost killed. What you said to them was: What's 

this all about; why are you doing this, why am I being 

arrested, correct? 

No, that's incorrect.):·~ ::r 
\~c 'Stc-1·1-E'.. .. 

ttlou'lct'\. 6BI,to\ 'feS ·i-11 \--'~\S (\ 1,..~ '{)ou\o\ o·r: 
CWV"'je__ ')Je. Lc?U\II,p'<~\hvv'·l·~ j-~-. 

0 1''1\e .. , What did you say? 

When I saw -- I was up in the second story, I saw an 

unmarked car, just like a red 

What did you say to them, is my question. 

I told them, What are you guys doing? I asked them 

what are they doing, because they never told me who 

they were or anything. They never identified 

themselves. The guy was dressed in regular clothes, 

and, I guess, like he said, he had a rain jack.et and he 
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A 

Q 

A 

said it had "police" on his back, but I never was able 

to see his back. To me, it was just a regular guy 

hopping out of his car with regular clothes and a 

jacket on, so after when I was down there, I was just 

asking them what are they doing, who are they. 

And they didn 1 t say "this is the police, 11 anything to 

that effect? 

When I was finally down there, yes. When I was on the 

ground, they told me they were the police and that I'm 

a suspect or whatever. 

Isn't it true that when you came out of the room they 

said: The police. Put your hands to where I can see 

you. Walk toward me. Come down here. Get on your 

stomach, hands behind your back? 

They got me down the stairs. They never said they were 

the police. 

I'm haven't asked my question yet. On your stomach 

with your hands behind your back. After all that did 

you say, What's this all about? 

No. I was getting down on my knees and they were 

telling me: Get down; get down on your knees. And 

that's when I was telling them, like, what are they 

doing, who are they, because they never identified 

themselves as police; they never said they were police 

officers. 
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BRIAN VOLD/By Mr. Greer, 1-29-07 

raid jacket. There was a section that flips downs here 

that shows a police standard shield, badge. There's a 

section that flips down here that says "police", and 

then in the back in much larger letters it says 

"police", and by the time I engaged him, I had drawn my 
c-------·-.::.:;::;:·----

duty weapon and announced my presence and the other 

officers' presence. 

And I need to know specifically what you said to 

announce your presence. 

Specifically, I can't quote myself, but I would imagine 

it would be something along the lines of: Tacoma 

police. I need you to follow my directions, et cetera 

et cetera. 

How far away was the suspect when you first identified 

yourself? 

I would estimate about 60 feet. 

And where was he in relation to where you were? 

I was northwest of the Motel Six, the most 

northwesterly corner. He was to my southeast on an 

elevated sidewalk to the second floor rooms. 

Both of you on foot? 

Yes. 

And when you made the announcement, I guess, did you 

have eye contact with him? 

Yes. He clearly saw me. I positioned myself enough so 
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BRIAN VOLD/By Mr. Greer, 1-29-07 
r----------------.. ----·--·· -------------:----------, 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

that he could, in fact, see me. 

How loudly did you make this announcement? 

Loud enough to make sure that he no doubt heard what· I 

had to say. 

And were you pointing the gun at him or did you have it 

ready in case you needed it? 

Well, there were the two contacts. When he first 

exited --

1 1m talking when you made the announcement and drew his 

attention to you. 

Pointed it at him, but at 60 feet away, at him is a 

relative statement. 

And did he comply with all your directives after that· 

point.? 

Yes, he did. 

You 1ve testified, I believe, that. he came down the 

stairs and you arrested him. I want you to go in more 

detail about the actual physical arrest procedure. 

Once he got down the stairs, what. happened? 

I was at the base of the stairs, as was Detective Wade, 

and at gunpoint we directed him to the ground. As I 

recall, there 1 s a garden area there, and we placed him 

face down on the ground, which is standard procedure, 

and I handcuffed him behind his back. 

Did he make any statements during that procedu:re? 
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A 

BRIAN VOLD/~Y Mr. Greer, 1-29-07 
·~·-·-·-···~·------------------

He made multiple statements, questioning what we were 

doing and why we were doing it. 

MR. GREER: Thank you. Nothing further. 

THE COURT: Mr. Schoenberger, any 

cross-examination? 

MR. SCHOENBERGER: No further questions. 

rrhank you. 

THE COURT: Thank you very much, Detective. 

You can step down. 

Mr. Greer, any further rebuttal witnesses? 

MR. GREER: No. The State rests. 

THE COURT: Any surrebuttal, 

Mr. Schoenberger? 

MR. SCHOENBERGER: None, Your Honor. 

THE COURT: Ladies and gentlemen, you 1ve now 

heard all the testimony in the trial. The next stage 

of the trial is jury instructions. The attorneys and I 

are going to spend a little time getting those 

prepared, so I think the best thing is to let you go 

home early and then we 1 ll get those all prepared and 

the first thing tomorrow we 1 ll have the jury 

instructions presented to you and then closing 

arguments. So you get out early today and maybe we 1 ll 

-- no, you won 1 t have to come in early tomorrow, but 

again, please do not discuss the case among yourselves 
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Rebuttal closing argument by Plaintiff, 1-30-07 
r---------------------··-·-- -·····--'------------., 

same thing could happen to you, Regina. 

Laying on the ground being cuffed: What's this 

all about? What's this all about? All of those things 

give you a clear picture, an accurate picture of the 

defendant's mindset, which is to kill or cause the 

significant, permanent harm to Mr. Solis, what he 

actually did, ruthless. 

Now, beyond a reasonable doubt standard, your 

instruction says, among other things, that after fully 

and fairly and carefully considering the evidence, if 

you have an abiding belief in the truth of the charge, 

then you're convinced beyond a reasonable doubt. 

Now, I said ~- this would be about the third time 

I've said this. The first thing I said when I began 

questioning you in this case is, how important would it 

be for you to render a verdict that represents the 

truth about what happened. Everybody agreed that 

that's important, but the significance at this point 

is, you don't have to decide the truth of every single 

thing that happened, the minutia in this case, the 

conflicting stories of certain events. 

What you have to decide, what you have been 

empaneled to decide, is has the State met its burden in 

proving to you the truth of the elements of the charge. 

The elements of assault in the first degree are that 
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Rebuttal closing argument by Plaintiff, 1-30-07 
.-----·----.. -·-"-"""""' ____________________ , 

The defense says reasonable in his eyes and everything; 

who knows? Other things he knows is himself. He knows 

what he's about. He knows what he's doing out on those 

streets. 

And when you use your common sense, when you 

analyze the minutia of this case, please step back and 

look at the big picture. Don't convict because you 

believe that he's in a gang, that kind of thing. 

That's not at all what I'm saying, but what I am saying 

is that these people are not acting reasonably and the 

defendant doesn't do what most people would do if 

somebody put a gun at them and called the police, get 

away, protect their family and themselves in reasonable 

ways. He goes after him, and that's what he did. 

When you came in the door, I think it's been a 

week or so, you knew nothing about this case, ,a· clean 

slate, and now a totally different story. You're about 

to get the case and about to discuss it and decide it, 

and that slate is full of evidence. 

Use your common sense. Understand that the 

feelings, the emotions, the analytical part of this is 

all important, and it's going to settle on you at some 

point. It could be as soon as you walk in there. It 

could be whenever. But when you can say with all the 

doubts; with all the issues you've discussed, that 
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Testimony of BRIAN VOLD, 1-29-07 

pointed weapons at people and had not or needed to 

arrest them. 

But in this case you knew what you were doing, that you 

were going to arrest him, and you ordered him at 

gunpoint to do certain things? 

Well, I knew that he was a suspect in a shooting, but I 

wasn 1 t familiar with the details of it or what level, 

probable cause, et cetera. I was there to assist in 

locating and detaini.ng him. 

MR. SCHOENBERGER: Thank you. I have no 

further questions. 

THE COURT: Anything else, Mr. Greer? 

MR. GREER: No. 

THE COURT: Just so if I can recall the prior 

testimony, you were, if I recall right, looking over 

the car that was there, saw Ms. Hernandez, kind of 

motioned for her to come down, Mr. Contreras came out 

of the room, went back in, and then he came out a 

second time? 

THE WITNESS: That 1 s correct, Your Honor. 

THE COURT: How far were you from him? 

THE WITNESS: I would guess about 60 feet, 

and he was elevated one story up. 

THE COURT: He was on the second story 

walkway? 
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Testimony of Regina T. Hernandez, 1-23-07 

~Dj.c:l_ he have anything with him? · 

Yes. 

What did he have? 

He had his gun. 

How was he carrying it? 

Like a baby. 

Did he have anything covering it? 

Yeah, his coat. 

What coat? 

Excuse me? 

What coat? 

His coat that he had on. 

What color was his coat? 

I don't remember. 

So he went back into the room or did he make it that 

far? 

I don't know, sir. I was already with the police. 

So explain again. You walked out of the room and 

somehow the police let themselves be known or else you 

saw them. What happened? 

I saw them. 

And what happened? 

They took me into custody in the car and I just stayed 

in the car. It wasn't quiet. 

Did they yell at you? 
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Testimony of Regina T. Hernandez, 1-23-07 

_T~ey said, "Are you hit?" And ·they lifted up my 

clothes. They were l-fke:--- Ther-e Ls--blQO_cl_ _Q.l]_your 

friend's doorstep. ~verybody is worried about you, 

your mom and friend's, people I didn't even know that 

cared about me that were worried about me. I was fine. 

And then he came down and they had him in handcuffs and 

they were looking at him too, making sure he wasn't 

shot. They said they couldn't find no gun, and then 

probably about four or five minutes later they said, We 

found a gun. 

Where were you placed after you were placed under 

arrest? 

I went into an interview room. 

Did you go into a patr61 car first? 

Yes, sir. 

Was the defendant put in the same patrol car? 

No, sir. 

When you were put in the patrol car, did you start 

talking about what happened? 

No, sir. I don't remember. 

Where were you taken? 

A police station that used to be Costco. 

Their newest headquarters? 

Yeah. 

And once you got there to an interview room, did you 
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that just from your memory? 

I remember Sgt. Davidson and Lindsey Wade, Detective 

Wade, and myself. I'll not sure about Miller or 

Graham, but one or the other, I believe, was there. 

And were there patrol officers also involved in the 

initial response to that location? 

They, I think, were in the area but were not directly 

with us. 

Is it common for detectives to actually go make contact 

with witnesses that may be involved in a case like this 

versus patrol officers? 

Yes. We wanted to try to attempt to locate the vehicle 

that was related to the investigation ~nd withgut 

~~ng that the vehicle had been identified using 

unmarked cars, that sort of thing. 

So when you're working like tpis, are you in uniform or 

the other detectives or sergeant? 

No, but on this day I had a jacket on with a flap 

pulled down identifying myself as the police. 

And the vehicles you're driving are unmarked; is that 

correct? 

Yes. 

So when you got there, were you successful, you and the 

other officers, in finding a vehicle that matched the 

description? 
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Very similar description, yes, parked on the north side 

of Motel Six. 

What happened next? 

! got out of th::. __ vehicl~ and I was moving around a 

hedge in an attempt to get the license number of the 

vehicle to verify the identity and the registered 

owner, and as I did so, Ms. Hernandez, later. identified 

as Ms. Hernandez, a female, exited an upper unit near 

212 and was walking across an elevated sidewalk. 

So did you have a physical description of her before 

you got there? 

A basic one. I didn 1 t know if this, in fact, was 

Ms. Hernandez, but she was similar in appearance, and 

she took notice of me immediately. 

What do you mean by that? 

She looked down. I was probably 60 feet away, and she 

just focused in on me, and it did say 11 police 11 on the 

front of my coat, and she kind of had a startled look 

on her face. 

What did she do next? 

I ordered her to continue walking around the elevated 

sidewalk to the left side of the complex. 

Q Did you notice whether she closed the door to 212 or 

not at that time? 

I don 1 t recall. I was more focused on her. 
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384 u.s. 440 MIRANDA v, .J -~~E OF ARIZONA . 160~ 
Cite ns 86 S.Ct.1602 (1066) 

fendant's Fifth Amendmen:t privilege No. 759: 
where federal interrogation was con-, 
ducted immediately following state in-

. terrogation in same police station and in 
same compelling circumstances, after 
state interrogation in which no warnings 
were given, so that federal agents were 

---beneficiaries-of-pressure applied -by--local 
, in~custody interrogation; however, law 
enforcement authorities are not necessar- : 
ily precluded from questioning any in­
diVidual who has been held for period 

·of time by other authqrities and inter· 
rogated 'by them without appropriate 
warning. 

80. Courts e:w393 

California Supreme Court decision 
directing that state· defendant be retried 
was final judgment, from which state 
could appeal. to federal Supreme Court, 
since in event defendant were success­
ful in -Obtaining acquittal on retrial state 
woRld have no appeal. 28 U.S.C.A. § 
1257(3). 

81. Criminal Law e:wu44(12) 

In dealing with custodial interroga­
tion, court will not presume that defend­
ant has been effectively apprised of 
rights and that his privilege against 
self-incrimination has been adequately 
safeguarded on record that does not show 
that any warnings have been. given or 
that any effective alternative has been 
employed, nor can knowing and intelli­
gent waiver of those rights be assumed 
on silent record. U.S.C.A.Const. Amend. 
5. 

82. Constitutional Law e:w266 
Criminal Law e:w.a2.1(4), 412.2(3) 

State defendant's inculpatory state­
ment obtained in incommunicado inter­
rogation was inadmissible as obtained 
in violation of Fifth Amendment· privi­
lege where record did not specifically 
disclose whether defendant had been ad­
vised of his rights, he was interrogated 
on nine separate occasions over five days' 
detention, and record was silent as to 
waiver. U.S.C.A.Const. Amend. 5. 

438 

John J. ·Flynn, Phoenix, Ariz., for peti­
tioner . 

Gary K. Nelson, Phoenix, Ariz., for 
respondent. 

Telford Taylor,_N~wYo.r}{ Cty, fqr_ 
. stiite o:CNewY-orl<:; as amicus curire, by 

special leave of Court. (Also in Nos. 
584, 76o; 761 and 762) 
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Duane R. Nedrud, for· National Dis­
trict Attorneys Ass'n, as amicus curire, 
by special leave of Court. (Also in Nos. 
760, 762 and 584) 

No. 760: 

Victor M. Earle, III, New York City, 
for petitioner. 

William I. Siegel, Brooklyn, for re­
spondent.· 

No.761: 

F. Conger Fawcett, San Francisco, 
Cal., for petitioner. 

Sol. Gen. Thurgood Marshall, for re­
spondent. 

No. 584: 

Gordon Ringer, Los Angeles, Cal., for 
petitioner. 

William A. N.orris, Los Angeles, Cal., 
for respondent. 

Mr. Chief Justice WARREN delivered 
the opinion of the Court. 

The cases before u~ raise questions 
which go to the roots of our concepts of 
American criminal jurisprudence: the re­
straints society must observe consistent 
with the Federal Constitution in ·prose­
cuting individuals for crime; More· spe­
cifically, we deal with the admissibility 
of statements obtained from an individual 
who is subjected to custodial police in­
terrogation . and the necessity for pro­
cedures which assure that the individual 
is accorded his privilege under the Fifth 
Amendment to the Constitution not to be 
compelled to incriminate himself. 

440 

We dealt with certain phases of. this 
problem recently in Escobedo v. State of 
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[

, 68. Criminal LllW .. ?3 , '(1) ~ 
. Fifth Amendment provision that in-

dividua: cannot be compelled to be wit­
ness against h. imself cannot be abridged. 
U.S.C.A.Const. Amend. 5. 

69. Criminal Law 0:=>641.1 
In fulfilling responsibility to pro­

tect rights of client, attorney plays vital 
role in administration of criminal jus­
tice. U.S.C.A.Const. Amend. 6. 

70. Criminal Law 0:=>641.4 (1) 
Interviewing agent must exercise 

his judgment in determining whether 
individual waives right to counsel, but 
standard for waiver is high and ultimate 
responsibility for resolving constitution­
al question lies with courts. 

71. Crimina: Law 0:=>412.1(4) 
Constitution does not require any 

specific code of procedures for protecting 
privilege against self-incrimination dur- · 
ing custodial interrogation, and Congress 
and states are free to develop their own 
safeguards for privilege, so long as they 
are fully as effective as those required 
by court. U;S,C .• "~.Const. Amend. 5. 

72. Constitutional Law 0:=>46(1) 
Issues of admissibility of statements 

taken during custodial interrogation 
were of constitutional dimension and 
must be determined by courts. 

"'S. Constitutional Law 0:=>38 
Where rights secured by Constitu­

tion are involved, there can be no rule 
making or legislation which would abro­
gate them. 

74. Constitutional Law 0:=>266 
Criminal Law 0:=>412.1(4), 412.2(3) 
Statements taken by police in in­

communicado interrogation were inad­
missible in state prosecution, where de­
f~mdant had not been in any way apprised 
of his right to consult with attorney or 
to have on.e present during interrogation, 
and his Fifth Amendment right not to be 
compelled to incriminate himself was not 
effectively protected in any other man­
ner, even though he signed statement 
which contained typed in clause that he 

had full knowledge of his legal rights. 
U.S.C.A.Const. Amends. 5, 6. 

75. Criminal Law 0:=>412.2(5) 
Mere fact that interrogated defend­

ant signed statement which contained 
typed in clause stating that he had full 
knowledge of his legal rights did not 
approach knowing and intelligent waiver 
required to relinquish constitutional 
rights to counsel and privilege against 
self-incrimination. 

76. Constitutional Law ~266 
Criminal Law P518(2) 
State defendant's oral confession ob­

tained during incommunicado interroga­
tion was inadmissible where he had not 
been warned of any of his rights before 
questioning, and thus was not effectively 
apprised of Fifth Amendment privilege 
or right to have counsel pre&ent. U.S. 
C.A.Const. Amends. 5, 6. · 

77. Criminal Law P518(3), 519(9) 

Confessions obtained by federal 
agents in incommunicado interrogation 
were not admissible in federal prosecu­
tion, although federal agents gave warn­
ing of defendant's right to counsel and 
to remain silent, where defendant had 
been arrested by state authorities who 
detained and interrogated him for 
lengthy period, both at night and the 
following morning, without giving warn­
ing, and confessions were obtained after 
some two hours of questioning by fed­
eral agents in same police station. U.S. 
C.A.Const. Amends. 5, 6. 

78. Criminal Law ~1036{1) 

Defendant's failure to object to in­
troduction of his confession at trial was 
not a waiver of claim of constitutional 
inadmissibility, and did not preclude 
Supreme Court's consideration of issue, 
where trial was held prior to decision in 
Escobedo v. Illinois. 

79. Criminal Law ~412.2(8) 
Federal agents' giving of warning 

alone was not sufficient to· protect de-
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Criminal prosecutions. The Superi­
or Court, Maricopa County, Arizona, ren­
dered judgment, and the Supreme Court 
of Arizona, 98 Ariz. 18, 401 P .2d 721, af­
firmed. The Supreme Court, Kings 
.County, New Yorlc, rendered judgment, 
land the Supreme Court, Appellate Divi­
sion, Second Department, 21 A.D.2d 752, 
252 N.Y.S.2d 19, affirmed, as did the 
Court of Appeals of the State of New 
York at 15 N.Y.2d 970, 259 N.Y.S.2d 85'7, 
207 N.E.2d 527. The United States Dis-
trict Court for the Northern District of 

tional rights, were inadmissible as hav­
ing been obtained in violation of Fifth 
Amendment privilege against self-in­
crimination. 

Judgments in first three cases re­
versed and judgment in fourth case af­
firmed. 

Mr. Justice Harlan, Mr. Justice 
Stewart, and Mr. Justice White dis­
sented; Mr. Justice Clark dissented in 
part. 

1. Courts P397 Yz 
Certiorari was granted in cases in­

volving admissibility of defendants' 
statements to police to explore some fac­
ets of problems of applying privilege 
against self-incrimination to in-custody 
interrogation and to give concrete con­
stitutional guidelines for law enforce­
ment agencies and courts to follow. 

2. Criminal Law ~393(1), 641.1 
Constitutional rights to assistance of 

counsel and protection against self-in­
crimination were secured for ages to 
come arid designed to approach immor­
tality as nearly as human institutions can 
approach it. U.S.C.A.Const. Amends. 5, 
6' . I' '•-' \<. 'J .. \ r 

..-•\ \ \).; C' .· \.'\ -~. \ ,··?.· \V "-· ~ .. ~. \· '." :'/_).. \ /~ ' 

Criminal Law ~412.1(4) 
Prosecution may not use statements, 

whether exculpatory or inculpatory, 
stemming from custodial interrogation of 
defendant unless it demonstrates u~ 

California, Northern Division, rendered f · 
judgment, and the United States Court P.£Q~~l1r<J,LE\..[~,f.§_g!Joard§__~_:_f_~l!.Y.~l9_,_§~y-t1!._~_ 

priyilege against self..:Jpcrin::Jnatl_<?_!_l_. U. 
of Appeals for the Ninth Circuit, 3.42 S.C.A.Const. Amend. 5. 
F.2d 684, affirmed. The Superior -.. 
Court; Los Angeles County, California, 4. Criminal Law ~412.1(4) 
rendered judgment and the Supreme "Q_~§t,SJQi_~LjiJj;erro~~tL<2..n", wit'l:l..i!.l. 
Court of California, 62 Cal.2d 571, 43 Cal. rule limiting admissibility of statements 
Rptr. 201, 400 P.2d 97, reversed. In the stemming from such interrogation, 
first three cases, defendants obtained meanR questioning initiated by law en­
certiorari, and the State of California forcement officers afterp_er-son has been 
obtained certiorari in the fourth case. taken into custody· or otherwise deprived 
The Supreme Court, Mr. Chief Justice of his freedom of action in any signifi­
Warren, held that statements obtained cant way. U.S.C.A.Const. Amend. 5. 
from defendants during incommunicado 
interrogation in police-dominated atmo­
sphere, without full warning of constitu-

Sec publicntion Words nncl Phrnses 
for other judidal constructions nnd 
definitions. 
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5. -Criminal Law ((;::;;4;:~c.t(3) 

Unless other fully effective means 
are devised to inform accused person of 
the right to silence and to assure contin­
uous opportunity to ·exercise it, person 
must, before any questioning, be warned 

_that he has right _to remain silent, that 
any statement he dcies mal{e may be used 
as evidence against him, and that he has 
right to presence of attorney, retained or 
appointed, U.S.C.A.Const. Amend. 5. 

6. Crim~na! Law ~641.4(1) 
Defendant may waive effectuation 

of right to counsel and to remain silent, 

~~~§.Jhat~j~~ 
~~l,!gly and iE.!!ill~t!z.:. U.S.C.A. 
Canst. Amends. 5, 6. · 

\7. C:riminai Law ~412.2(1) 
I There can be no questioning if de­
\ fendant indicates. in any manner and ~t 
\ any stage of intcrrogatiol). proces~ that he 
I wishes to consult with attorney before 

r-:~e;::;~l ::~C~~;2~:;~)Amend. 6. 

~ Police may not question individual if 
he is alone and indicates in any manner 
that he does not wish to be interrogated. 

..£: Criminal Law ~412.2(1) 
Z Mere fact that aceused may have an­
swered some questiol).s or volunteered 
some statements on his own does not 
deprive him of right to refrain from an-

1 swering any further inquiries until he 
! has consulted with. attorney and there-· 
! 

after consents to be questioned. U.S.C.A. 
Const. Amends. 5, 6. 

10. Criminal Law ~41Z.l(l) j 
->- Coercion can be mental as well as 
physical and blood of accused is not the 
only hallmark of unconstitutional inqui- · 
sition. U.S.C.A.Const. Amend. 5. · l. __ _ 

11. Criminal Law ~4112.1(4) 
Incommunicado interrogation of in­

dividuals in police-dominated atmosphere, 
while not physical intimidation; is equally 
destructive of human di.gnity, and cur .. 
rent practice is at odds with principle 
that individual may not be compelled to 

incriminate 
Amend. 5. 

himself. 

12. Criminal Law <&';:>393 (1) 

U .S.C.A.Const. 

Privilege against self-incrimination 
is in part individual's substantive right 
to private enclave where he may lead pri­
vate llfe.- U.S.G.A..Const. Aine:rld. 5: 

13. Crimina! Law ~393(1) 
Constitutional foundation under­

lying priviiege against self-incrimination 
is the respect a government, state or fed­
eral, must accord to dignity and integrity 
of its citizens. 

14. Criminal Tc.aw <§:;::>393(1) 
Government seeking to punish in­

dividual must produce evidence against 
him by its own independent labors, rather · 
than by cruel, simple expedient of com­
pelling it from his own mouth. U;S.C.A­
Const: Amend. 5. 

15. Criminal Law <&';:>393(1) 
Privilege against self-incrimination· 

is fulfilled only when person is guaran­
teed right to remain silent unless he 
chooses to speak in unfettered exercise of 
his own will. U.S.C.A.Const. Amend. 5. 

16. Criminal Law QP393(1) 
Individual swept from familiar sur­

roundings into police CllStody, surrounded 
by antagonistic forces and subjected to 
techniques of persuasion employed b~r 

police, cannot be otherwise than under 
compulsion to speak. U.S.C.A.Const.. 
Amend. 5. 

17. Arrest ~68 
:When federal officials arrest indi­

viduals they must always comply with 
dictates of congressional legislation and 
cases thereunder. Fed.Rules Crim.Proc. 
rule 5(a), 18 U.S.C.A. 

18. Criminal LltW ~517.1(:0 

Defendant's constitutional rights: 
have been violated if his conviction is 
based, in whole or in part, on involuntary 
confess,io~, !'!liardles~.f its trut~ or fal-· 
sity, even if there is ample evidence aside 
from confession to support conviction. 
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pealed during his trial gained popular ac­
ceptance in England.2s These sentiments 
worked their way over to the Colonies 
and were implanted after great struggle 
into the Bill of Rights.2o Those who 
framed our Constitution and the Bill of 
Rights were ever aware of subtle en­
croachments on individual liberty. They 
knew that "ille'gitima"fe an<f"uilconstitu­
tional practices get their first footing 
* * * by silent approaches and slight 
deviations from legal modes of proce­
dure." Boyd v. United States, 116 U. S. 
616, 635, 6 S.Ct. 524, 535, 29 L.Ed. 746 
(1886). The privilege was elevated to 
constitutional status and has always been 
"as broad as the mischief 

460 
against which 

it seeks to guard." Counselman v. Hitch­
cock, 142 U.S. 547, 562, 12 S.Ct. 195, 198, 
35.L.Ed. 1110 (1892). We cannot depart· 
from this noble heritage. 

[12-15} Thus we may view the his­
torical development of the privilege as 
one which groped for the proper scope 
of governmental power over the citizen. 
As a "noble principle often transcends its 
origins," the privilege has come right­
fully to be recognized in part as an in­
dividual's substantive right, a "right to 
a private enclave where he may lead a 
private life. That right is the hallmark 
of our democracy." United States v. 
Grunewald, 233 F.2d 556, 579, 581.:...582 
(Frank, J., dissenting), rev'd, 353 U.S. 
391, 77 S.Ct. 963, 1 L;Ed.2d 931 (1957). 
We have recently noted that the privilege 
against self-incrimination-the essential 
mainstay of our adversary system-is 
founded ·on a cpmple~ of yalues, Murphy 
v. Waterfront Comm. of New York Har­
bor, 378 U.S. 52, 55-57, n. 5, · 84 S.Ct. 
1594, 1596-1597, 12 L.Ed.2d 678 ( 1964) ; 
Tehan v. United States ex reL-Bhott, 382 
U.S. 406, 414-415, n. 12, 86 S.Ct. 459, 464, 

28. See Morgan, The Privilege Against Self­
Incrimination, 34 Minn.L.Rev. 1, 9-11 
(1949) ; 8 Wigmore, Evidence 285--295 
(McNaughton rev. 1961). See also Low­
ell, The Judicial Use of Torture, Parts I 
and II, 11 Harv.L.Rev. 220, 290 (1897). 

15 L.Ed.2d 453 (1966). All these policies 
point to one overriding thought: the con­
stitutional foundation underlying the 
privilege is the respect a government­
state or federal-must a&;ord to the dig­
llity and integrity of its citizens. To 
maintain a "fair state-individual bal­
ance," to require the government '!to 
shoulder the entire load," 8 Wigmore, 
Evidence 317 (McNaughton rev. 1961), 
to respect the inviolability of the human 
personality, our accusatory system of 
criminal justice demands that the gov­
ernment seeking to punish an individuaf 
produce the evidence against him by its""-

,2Wn inde.)2_end~t labors, rather than br 
the· cruel, simple expedient of compelling 
it from his own mouth. Chambers v. 
state of Florida, 309 U.S. 227, 235-238, 
60 S.Ct. 472, 476-477, 84 L.Ed. 716 
( 1940). In sum, the privilege is fulfilled 
only when the person is guaranteed the 
right "to remain silent unless he chooses 

. to speak in the unfettered exercise of 
· his own will." Ma1loy v. Hogan, 378 U.S. 

1, 8, 84 S.Ct. 1489, 1493, 12 L.Ed.2d 653 
(1964). 

[16] The question in these cases is 
whether the privilege is fully applicable 
during a period of custodial interroga-
tion. · 
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In this Court, the privilege has 
consistently been accorded a liberal con­
struction. Albertson v. Subversive Ac­
tivities Control Board, 382 U.S. 70, 81, 
86 S.Ct. 194, 200, 15 L.Ed.2d 165 (1965); 
Hoffman v. United States, 341 U.S. 479, 
486, 71 S.Ct. 814, 818, 95 L.Ed.2d 1118 
(1951); Arnstein v. McCarthy, 254 U.S. 
71, 72-73, 41 S.Ct. 26, 65 L.Ed. 138 
(1920); Coimselmi.in v. Hitchcock, 142 U. 
$. 547, 562, 12 S.Ct. 195, 197, 35 L.Ed. 
1110 (1892). We are satisfied that all 
the principles embodied in the privilege 
apply to informal compulsion exerted by 

29. See Pittman, The Colonial and Constitu­
tional History of the Privilege Against 
Self-Incrimination in America, 21 Va.L. 
Rev. 763 (1935); Ullmann v. United 
States, 350 U.S. 422, 445--449, 76 S.Ct. 
497, 510-512, 100 L.Ed. 1>11 (1956) 
(Douglas, J., dissenting). 
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statements are taken from an individual 
during interrogation obviously enhances 
the integrity of the fact-finding processes 
in court. The presence of an attorney, 
and the warnings delivered to the in­
dividual, enable the defendant under 
otherwise compelling circumstances to 
tell his story without fear, effectively, 
and in a way that eliminates the evils 
in the interrogation process. Without 
the protections flowing from adequate 
warning and the rights of counsel, "all 
the careful safeguards erected around 
the giving of testimony, whether by an 
accused or any other witness, would be­
come empty formalities in a procedure 
where the most compelling possible evi­
dence of guilt, a confession, would have 
already been obtained at the unsupervised 
pleasure of the police." Mapp v. Ohio, 
367 U.S. 643, 685, 81 S.Ct. 1684, 1707, 
6 L.Ed.2d 1081 (1961) (Harlan, J., dis- · 
senting). Cf. Pointer v. State of Texas, 
380 U.S. 400, 85 S.Ct. 1065, 13 L.Ed.2d 
923 (1965). . 
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rights and the exercise· of those rights 
must be fully honored. 

It is impossible for us to foresee the 
potential alternatives for protecting the 
privilege which might be devised by Con­
gress or the States in the exercise of their 
creative rule-making capacities. There­
fore we cannot say that the Constitution 
necessarily requires adherence to any 
particular solution for the inherent co~­
pulsions of the interrogation process as 
it is presently conducted. Our decision 
in no way creates a constitutional strait­
jacket which will handicap sound efforts 
at reform, nor is it intended to have this 
effect. We encourage Congress and the 
States to continue their laudable search 

. for increasingly effective ways of pro­
tecting the rights of the individual while 
promoting efficient enforcement of our 
criminal laws. However, unless we are 
sh~wn other procedures which are at least 
as effective in apprising accused persons 
of their right of silence and in assuring a 
continuous opportunity to exercise it, the 
foll~wing safeguards must be observed. 

III. [25-28] At the outset, if a person in 
custody is to be subjected to interroga­

[23, 24] !Foda;y<,.then.,,t~r,e,.,can,.b.e,.n~ tion, he must first be informed in clear 
deuht,,that~·th&·~F,i;f.t;h,,A.'tllendment..,,prJ~.,... and . . 
ile,ge . .iswavailable.,outside ... of-,a-nhn.hmd'CtJU>rt 468 

poo.eeedings .. and .. ser.ves·to pr<>teet-·peltsona, unequivocal terms that he has the 
~m.alb,,se.tt4.ng.s •. ·~R•"wh.ic-h".thei.r .. ,£,r.eedem.~f right to remain silent. For those un­
aetian,isoe£u.r.ta.i.Ied"'in,vany,"si.gnit:iean.tr .. way, aware of the privilege, the warning is 

. fv.oll'l.<u•be-i•Bg·· ·.eem.pelled·r••to·'··inei.li.rninate needed simply to make them aware of it­
~ them.a..e.l;v,ekJ. We·~··ha¥-e·· concLuded.,, thatl the threshold requirement for an intelli­

wi:theu.t-,,·pl'epmksafeg.uard&.,the PJ.:.QC.~S.S \gent decision as to its exercise. More 
.Jf of .. ,..}n,ous·tedcy· -interrogatien.··ef pe11s~ns ) importa~~· su.ch a warni~g is an ~bsolute 

suspeat<ed· Olhaoeused· <G:fv,cmme :oent-au1s prereqms1te m overcommg the mherent 
inhe.r,e.:iJ..tli}"MCOID.pelling r-pPOSSU<l.!eS:•••.W.hich pressures of the interrogation atmos­
W.01Jk,nt&,,UUG6V.mi'llewthe .~·nd,i·v:idual:,s •. nwill phere. It is not just the subnormal or 
to··,,.resist··and·,to ···compel ·hi-ln:•·tp .,speak woefully ignorant who succumb to an in-

.... ~ w.here. lie~ ;w,ould. not otherwise de •se terrogator's imprecations, whethe~ im­
~ 1 f,Feelll'. In order to combat these pres- plied or expressly stated, that the mter­

,_: \ sures and to permit a full opportunity. to :ogatio_n will contin~e unti~ a confession 
,.---> exercise the privilege against self-m- IS obtamed or that sllence m the face of 

crimination, the accused must be ade- accusation is itself damning and will 
quately and effectively apprised of his bode ill when presented to a jury.37 Fur-

Yale L.J. 1000, 1048-105;1 (1964); Com­
ment, 31 U.Chi.L.Rev. '313, 320 (1964) 
and authorities cited. 

37. See p. 1617, supra. Lord D;vlin has 
commented: 
"It is probable that even today, when 
there is much less ignorance about these 
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· , [55-57] Whatever the testimony of lmony at trial or to demonstrate untruths 
the authorities as to waiver of rights by in the statement given under ·interrog·a-
an. accused, the fact of lengthy interroga- tion and thus to prove guilt by implica-
tion or incommunicado incarceration be- tion. These statements are incriminating] 
fore a statement is made is strong eyi- 'in any meaningful sense of the word and 
dence that the accused did not validly may not be used without the full warn­
waive his rights. In these circumstances ings and effective waTVeri;-equTreiffcir-aiiY' 
the-fact- that the individual eventually <oth~~~~tement.- In EJsoobr.do itself, the- - -
made a statement is consistent with the defendanffully intended his accusation of 
conclusion that the compelling -influence 
of the interrogation finally forced him to 
do so. It is inconsistent with any notion 
of a voluntary relinquishment of the 
privilege. · Moreover, any evidence that 
the accused was threatened, tricked, or 
cajoled into a waiver will, of course, show 
that the defendant did not voluntarily 
waive his privilege. The requirement of 
warnings and waiver of rights is a fun­
damental with respect to the Fifth 
Amendment privilege and not simply a 
preliminary ritualto existing methods of 
interrogation. · 

[58-60] The warnings required and 
the waiver necessary in accordance with 
our opinion today are, in the absence of. 
a fully effective eqUivalent, prerequisites 
to the admissibility of any statement 
made by a defendant. No distinction can 
be drawn between statements which are 
direct confessions and statements which 
amount to "admissions" of part or ail of· 
an offense. The privilege against self,. 
incrimination protects the individual 
from being compelled to incrim1nate him­
self in any manner..i. it does not dis-· 
tinguish degrees of incrimination. Sim­
ilarly, 

-!77 

for precisely the same reason, no 
distinction may be drawn between incul­
patory statements and statements alleged 
to be merely "exculpatory." If a state­
ment made were in fact truly exculpato~y 
it would, of course, ~be used by the 
prosecution. In fact, statemepts merely~ 
intended to be exculpatory by the defend­
ant are often used to impeach his testi-

to answer others, that decision has no 
. application to the interrogation situa­
tion we deul with toduy. No legislative 

. or judieial fact-finding authority is in­
volved here, nor is there a possibility that 

another as the slayer to be exculpatory as 
to himself. 

The principles announced today deal 
with the protection which must be given 
to the privilege against self-incriminatiq!l 
when the individual is £irstsubjeeteif to , 
police interrogation while in custo<ly at ~ I 
the station or··~th~r.,:wJse, •. ~ep~i~..acl"'<(i)f•...a~n 0.:(~ !_ 

:f\reed~NJ..,of..ae.tLQJl.,lJ1.MM ... !:!.t·g.ruficant,w-a<y:. J ' 1 
It is at this point that our adversary sys- i ; 
tern of criminal proceedings commences, 
distinguishing itself at the outset from 
the inquis-itorial system recognized in 
some countries. Under the system of 
warnings we delineate today or under any 
other system which may be devised· and 
found effective, the safeguards to be 
erected about ·the privilege must come 
into play at this point. 

[ 61, 62] Our decision is not intended 
to hamper the traditional function of 
police officers in investigating crime. 
See Escobedo v. State of Illinois, 378 
U.S. 478, 492,84 S.Ct. 1758, 1765. When 
an individual is in custody on probable 
cause, the police may, of course, seek out 
evidence in the field to be used at trial 
against him. Such investigation may in­
clude inquiry of persons 'not under re­
straint. General on-the-scene questioning 
as to facts surrounding a crime or other 
general questioning of citizens· hr the·· 
fact7finding process is not affected by 
our holding. It is an act of 

478 
responsible 

citizenship for individuals to give what­
ever information they may have to aid in 

the individual might make self-serving 
-statements of which he could make use 
at triul while refusing to answer in· 
criminating statements . 
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367 U.S·. 5681· 635, 81 S.Ct. 1860, 1896, 
6 L.Ed.2d 1037 (concurring opinion of 
The Chief Justice), flexible in its 
ability to respond to the endless muta­
tions of fact presented, and ever more 
familiar to the lower courts. 

509 
Of course, 

strict certainty is not obtained in this 
developing process, but this is often so 
with constitutional principles, and dis­
agreement is usually confined to that 
borderland of close cases where it mat­
ters least. 

The second point is that in practice 
and from time to time in principle, the 
Court has given ample recognition to 
soci~ty's interest in suspect questioning 
as an instrument of law enforcement. 
Cases countenancing quite significant 
pressures can be cited without difficulty/' 
and the lower courts may often have been 
yet more tolerant. Of course the limita­
tions imposed today were rejected by ne­
cessary implication in case after case, 
the right to warnings having been ex­
pliCitly rebuffed in this Court many years 
ago, Powers v. United States, 223 U.S. 
303, 32 S.Ct. 281, 56 .L.Ed. 448; Wilson . 
v. United States, 162 U.S. 613, 16 S.Ct. 
895, 40 L;Ed. 1090. As recently as 
Haynes v. State of Washington, 373 U.S. 
503, 515, 83 S.Ct. 1336, 1344, the Court 
openly acknowledged that questioning. of 
witnesses and-suspects "is undoubtedly an 
essential tool in effective law enforce­
ment." Accord, Crooker v. State of Cali­
fornia, 357 U.S. 433, 441, 78 S.Ct. 1287, 
1292. 

Finally, the cases disclose that the lan­
guage in many of the ·opinions overstates 
the actual course of decision. It has been 
said, for example, that an admissible con­
fession must be made by the suspect "in 
the .unfettered exercise of his own will," 
Malloy v. Hogan, 378 U.S. 1, 8, 84 S.Ct. 
1489, 1493, 12 L.Ed.2d 653, and that 
"a prisoner is not 'to be made the de-

5. See the cases synopsized in Herman, 
supra, n. 4, at 456, nn. 36-39. One not too 
distant example is Stroble v. State of 
California, 343 U.S. 181, 72 S.Ct. 599, 96 
L.Ed. 872, in which the suspect was kick-

luded instrument of his own conviction,'"· 
Culombe v. Connecticut; 367 U.S. 568, 
581, 81 S.Ct. 1860, 1867, 6 L.Ed.2d 1037 
(Frankfurter, J., announcing the Court's 
judgment and an opinion). Though 
often repeated, such principles are rare­
ly observed in full measure. Even the 
word "voluntary" may be deemed some­
what 
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misleading, especially when one 
considers many of the confessions that 
have been brought under its umbrel­
la. See, e. g., SUP.ra, n. 5. The tendency 
to overstate may be laid in part to the 
flagrant facts often before the Court; 
but in any event one must recognize how 
it has tempered attitudes and lent some 
color of authority to the approach now 
taken by the Court. 

I turn now to. the Court's asserted reli­
ance on the Fifth Amendment, an ap­
proach which I frankly regard as a 
tromp_e l'oeil. The Court's opinion in my 
view reveals no adequate basis for ex­
tending the Fifth Amendment's privilege 
against self-incrimination to the police 
station. Far more important, it fails to 
show that the Court's new rules are well 
supported, let alone compelled, by Fifth 
Amendment precedents. Instead, the 
new rules actually derive from quotation 
and analogy drawn from precedents un­
der the Sixth Amendment, which should 
properly have no bearing on police inter­
rogation. 

The Court's opening contention, that 
· the Fifth Amendment governs police sta­

tion confessions, is perhaps not an imper­
missible extension of the law but it has 
little to commend itself -in . the present 
circumstances. Historically, the privilege 
against self-incrimination did not bear at 
all .on the use of extra-legal confes~ions, 
for which distinct standards evolved; in­
deed, "the history of the two principles is 
wide apart, differing by one hundred . 
years in origin, and derived through sep-

ed and threatened after his arrest, ques­
tioned a little later for two hours, .and 
isolated from a lawyer trying to see him; 
the resulting confession was held admit!· 
sible. . 
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426 U.S. 610, 48 L.Ed.2d 91 

Jefferson DOYLE, Petitioner, 

v. 
State of OHIO. 

Richard WOOD, Petitioner, 

v. 

State of OHIO. 

Nos. 75-5014, 75-5015. 

Argued Feb. 23, 1976. 

Decided June 17, 1976. 

Defendants were convicted before the 
Common Pleas Court of Tuscarawas Coun­
ty, Ohio, of selling marihuana, and they 
appealed. The Court of Appeals of Tusca­
rawas County, affirmed, and certiorari was 
granted. The Supreme Court, Mr. Justice 
Powell, held that although the Miranda 
warnings contain no express assurance that 
silence will carry no penalty, such assurance 
is implicit to any person who receives the 
warnings, that where defendants, who were 
given the Miranda warnings on arrest, did 
not complain to arresting officer that they 
had been framed but gave their exculpatory 
story for first time at trial, prosecutor's 
cross-examining defendants as to why they 
had not told the frame-up story on arrest 
violated due process and that cross-exami­
nation as to defendants' postarrest silence 
was not justified on grounds of necessity, i. 
e., that discrepancy gave rise to inference 
that story was fabricated and that such 
cross-examination was necessary in order to 
present to the jury all information relevant 
to the truth of such story. 

Reversed and remanded. 

Mr. Justice Stevens filed dissenting 
opinion in which Mr. Justice Blackmun and 
Mr. Justice Rehnquist joined. · 

1. Constitutional Law '*"" 266(1) 
Witnesses '*""347 

A state prosecutor may not seek to 
impeach a defendant's exculpatory story, 
told for the first time at trial, by cross-ex-

amining the defendant about his failure to 
have told the story after receiving Miranda 
warnings at time of his arrest; use of a 
defendant's postarrest silence in such man­
ner violates due process. U.S.C.A.Const. 
Amends. 5, 14. 

2. Witnesses ~ 330(1) 
Prosecutors are allowed wide leeway in 

the scope of impeachment cross-examina­
tion. 

3. Constitutional Law '*""266(1) 
Witnesses ~347 

Where at time of arrest defendants 
were given the Miranda warnings, i. e., 
warnings of right to counsel and to remain 
silent, but it was not until they took the 
stand that defendants contended that they 
had been framed, prosecutor's impeaching 
defendant's trial testimony by cross-exam­
ining them as to why they had not told the 
frame-up story to the police at time of the 
arrest violated due process; asserted need 
to present to the jury all information rele­
vant to truth of the exculpatory story did 
not justify the prosecutor's action. U.S.C. 
A.Const. Amends. 5, 14. 

4. Criminal Law '*""412.2(3) 
The Miranda rule, which is a prophylac­

tic means of safeguarding Fifth Amend­
ment rights, requires that .JL person taken 
into custody be advised immediately that he 
has the right to remain silent, that any­
thing he says may be used against him and 
that he has a right to retained or appointed 
counsel before submitting to interrogation. 
U.S.C.A.Const. Amend. 5. 

5. Witnesses ~347 
Silence in wake of Miranda warnings, i. 

e., right to counsel and to remain silent, 
may be nothing more than the arrestee's 
exercise of his rights; thus, every postar­
r.est silence is insolubly ambi~s becaus; 
of what the state is required to advise the 
person arrested and, hence, an arrestee's 
silence does not giVe~o a permissible 
inference that a subsequent exculpatory 
story has been fabricated and does not per­
mit impeachment of such stor:r by use of his 
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silence at time of arrest. 
Amend. 5. 

U.S.C.A.Const. culpatory explanations. Petitioners were 

6. Constitutional Law ~266(1) 
Witnesses ~ 347 

-- -Although the Miranda warnings,j, e., 
warnings of right to counsel and right to 
remain silent, contain no express assurance 
that silence will carry no penalty, such as­
surance is implicit to any person who re­
ceives the w"irii"ings and, h~ 
-~ir and a deprivation of_ 
due process to allow a defendant's silence at 
time of arrest to be used to impeach an 
exculpatory story proffered for the first 
time at trial, regardless of whether reliance 
on the Miranda warnings is offered as a 
justification in objecting to such cross-ex­
amination. U.S.C.A.Const. Amends. 5, 14. 

7. Witnesses ~398(1) 
Fact of postarrest silence in face of 

Miranda warnings, i. e., warnings of right 
to counsel and to remain silent, can be used 
by the prosecution to contradict a defend­
ant who testifies to an exculpatory version 
of events and claims to have told the police 
the same version on arrest; in such situa­
tion the fact of earlier silence is not imper­
missibly being used to impeach the exculpa­
tory story, but, rather, to challenge the 
defendant's tet~timony as to his behavior 
following arrest. u.s:c.A.Const. Amends. 
5, 14. 

Syllabus* 

During the course of their state crimi­
nal trials petitioners, who after arrest were 
given warnings in line with Miranda v. Ari­
zona, 384 U.S. 436, 467-473, 86 S.Ct. 1602, 
1624-1627, 16 L.Ed.2d 694, took the stand 
and gave an exculpatory story that they 
had not previously told to the police or the 
prosecutor. Over their counsel's objection, 
they were cross-examined as to why they 
had not given the arresting officer the ex-

* The syllabus constitutes no part of the opinion 
of the Court but has been prepared by the 
Reporter of Decisions for the convenience of 
the reader. See United States v. Detroit Tim­
ber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 
282, 287, 50 L.Ed. 499. 

convicted, and their convictions were upheld 
on appeal. Held : The use for impeach­
ment purposes of petitioners' silence, at the 
time of arrest and after they received Mi­
rand.r warnings;- violated--the -Due Procelllf" 
Clause of the Fourteenth Amendment. 
Post-arrest silence following such warnings 
is insolubly ambiguous; moreover, it would 
be fundamentally unfair to allow an arres­
tee's silence to be used to impeach an expla­
nation subsequently given at trial after he 
had been impliedly assured, by the Miranda 
warnings, that silence would carry no pen­
alty. Pp. 2244-2246. 

Reversed and remanded. 

James R. Willis, Cleveland, Ohio, for peti­
tioners. 

Ronald L. Collins, New Philadelphia, 
Ohio, for the respondent, pro hac vice, by 
special leave of Court. 

,..Wlr. Justice POWELL delivered the opin- .,.llll 
ion of the Court. 

[1] The question in these consolidated 
cases is whether a state prosecutor may 
seek to impeach a defendant's exculpatory 
story, told for the first time at trial, by 
cross-examining the ·defendant about his 
failure to have told the story after receiv­
ing Miranda warnings 1 at the time of his 
arrest. We conclude that use of- the de­
fendant's post-arrest silence in this manner 
violates due process, and therefore reverse 
the convictions of both petitioners. 

Petitioners Doyle and Wood were arrest­
ed together and charged with selling 10 
pounds of marihuana to a local narcotics 
bureau informant. They were convicted in 
the Common Pleas Court of Tuscarawas 

l. Miranda v. Arizona, 384 U.S. 436, 467-473, 
86 S.Ct. 1602, 1624--1627, 16 L.Ed.2d 694 
(1966). 
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County, Ohio, in separate trials held about 
one week apart. The evidence at their tri­
als was identical in all material respects. 

The State's witnesses sketched a picture 
of a routine marihuana transaction. Wil­
liam Bonnell, a well-known "street person" 
with a long criminal record, offered to as­
sist the local narcotics investigation unit in 
setting up drug "pushers" in return for 
support in his efforts to receive lenient 
treatment in his latest legal problems. The 
narcotics agents agreed. A short time la­
ter, Bonnell advised the unit that he had 
arranged a "buy" of 10 pounds of marihua­
na and needed $1,750 to pay for it. Since 
the banks were closed and time was short, 
the agents were able to collect only $1,320. 
Bonnell took this money and left for the 
rendezvous, under surveillance by four nar­
cotics agents in two cars. As planned, he 
met petitioners in a bar in Dover, Ohio. 
From there, he and petitioner Wood drove 

__1!12 in Bonnell's .Jllickup truck to the nearby 
town of New Philadelphia, Ohio, while peti­
tioner Doyle drove off to obtain the mari­
huana and then meet them at a prear­
ranged location in New Philadelphia. The 
narcotics agents followed the Bonnell truck. 
When Doyle arrived at Bonnell's waiting 
truck in New Philadelphia, the two vehicles 
proceeded to a parking lot where the trans­
action took place. Bonnell left in his truck, 
and Doyle and Wood departed in Doyle's 
car. They quickly discovered that they had 
been paid $430 less than the agreed-upon 
price, and began circling the neighborhood 
looking for Bonnell. They were stopped 
within minutes by New Philadelphia police 
acting on radioed instructions from the nar­
cotics agents. One of those agents, Ken­
neth Beamer, arrived on the scene prompt­
ly, arrested petitioners, and gave them Mi-

2. Defense counsel's efforts were not totally 
successful. One of the four narcotics agents 
testified at both trials that he had seen the 
package passed through the window of Doyle's 
car to Bonnell. In an effort to impeach that 
testimony, defense counsel played a tape of the 
prelimina!}' hearinfl at which the same agent 
nad testified only to stx~ing tl:e package under 

randa warnings. A search of the car, au­
thorized by warrant, uncovered the $1,320. 

At both trials, defense counsel's cross-ex­
amination of the participating narcotics 
agents was aimed primarily at establishing 
that due to a limited view of the parking 
lot, none of them had seen the actual trans­
action but had seen only Bonnell standing 
next to Doyle's car with a package under 
his arm, presumably after the transaction.2 

Each petitioner took the stand at his trial 
and admitted practically everything about 
the State's case except the most crucial 
point: who was .J]elling marihuana to ..J.!l3 

whom. According to .Petitioners, Bonnell 
had framed them. The arrangement had 
been for Bonnell to sell Doyle 10 pounds of 
marihuana. Doyle had left the Dover bar 
for the purpose of borrowing the necessary 
money, but while driving by himself had 
decided that he only wanted one or two 
pounds instead of the agreed-upon 10 
pounds. When Bonnell reached Doyle's car 
in the New Philadelphia parking lot, with 
the marihuana under his arm, Doyle tried 
to explain his change of mind. Bonnell 
grew angry, threw the $1,320 into Doyle's 
car, and took all 10 pounds of the marihua-
na back to his truck. The ensuing chase 
was the effort of Wood and Doyle to catch 
Bonnell to find out what the $1,320 was all 
about. 

Petitioners' explanation of the events\ 
presented some difficulty for the prosecu­
tion, as it was not ,wtirely implausible and 
there was little if any direct evidence to 
contradict it.3 As part of a wide-ranging 
cross-examination for impeachment pur­
poses, and in an effort to undercut the 
explanation, the prosecutor asked each peti­
tioner at his respective trial why he had not 
told the fra~ry to Agent Beamer 
when he arrested petiti~ners. In the first 

Bonnell's arm. The agent did not retract his 
trial testimony, and both he and the prosecutor 
explained the apparent inconsistency by noting 
that the examination at the preliminary hearing 
had not focused upon whether anyone had seen 
the package pass to Bonnell. 

3. See n. 2, supra. 
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trial, that of petitioner Wood, the following "Q. Mr. Wood, if that is all you had to 
colloquy occurred: 4 do with this and you are innocent, when 

"Q. [By the prosecutor.] Mr. Beamer Mr. Beamer arrived on the scene why 
did arrive on the scene? didn't you tell him? 

"A. [By Wood.] Yes, he did. 
"Q. And I assume you told~ him~ all- -

about what happened to you? 
"Q; - But~in"any-event-"you~didn1t- both-~ 

er to tell Mr. Beamer anything about 
this? 

"A. No. 
...['Q. You didn't tell Mr. Beamer? 

"A. No. 
"Q. You didn't tell Mr. Beamer this 

guy put $1,300 in your car? 

"A. No, sir. 
"Q. And we can't understand any rea­

son why anyone would put money in your 
car and you were chasing him around 
town and trying to give it back? 

"A. I didn't understand that. 
"Q. You mean you didn't tell him 

that? 

"A. Tell him what? 

4. Trial transcript in Ohio v. Wood, No. 10657, 
Common Pleas Court, Tuscarawas County, 
Ohio (hereafter Wood Tr.), 465---470. 

5. Trial transcript in Ohio v. Doyle, No. 10656, 
Common Pleas Court, Tuscarawas County, 
Ohio (hereafter Doyle Tr.), 504--507: 

"Q. [By the prosecutor.] . You are 
innocent? 

"A. [By Doyle.] I am innocent. Yes Sir. 
"Q. That's why you told the police depart~ 

ment and Kenneth Beamer when they ar~ 

rived-

"(Continuing.)-about your innocence? 

"A. . I didn't tell them about my 
innocence. No. 

"Q. You said nothing at all about how you 
had been set up? 

"Q. Did Mr. Wood? 
"A. Not that I recall, Sir. 

"A. No, sir." 

Defense counsel's timely objections to the 
above questions of the prosecutor were 
overruled. The cross-examination of peti­
tioner Doyle at his trial contained a similar 
exchange, and again defense counsel's time­
ly objections were overruled.5 

~ach petitioner appealed to the Court of _l!l5 

Appeals, Fifth District, Tuscarawas County, 
alleging, inter alia, that the trial court 
erred in allowing the prosecutor to cross-ex­
amine the petitioner at his trial about his 
post-arrest silence. The Court of Appeals 
affirmed the convictions, stating as to the 
contentions about the post-arrest siience: 

"This was not evidence offered by the 
state in its case in chief as confession by 
silence or as substantive evidence of guilt 
but rather cross examination.J..Qf a wit- .J!.l6 

ness as to why he had not told the same 
story earlier at his first opportunity. 

"Q. As a matter of fact, if I recall your 
testimony correctly, you said instead of pro­
testing your innocence, as you do today, you 
said in response to a question of Mr. Beamer,­
'! don't !mow what you are talking about.' 

"A. I believe what I said,-'What's this all 
about?' If I remember, that's the only thing I 
said. 

"A. I was questioning, you know, what it 
was about. That's what I didn't know. I knew 
that I was trying to buy, which was wrong, but 
I didn't know what was going on. I didn't 
know that Bill Bonnell was trying to frame me, 
or what-have-you. 

"Q. All right,-But you didn't protest your 
innocence at that time? 

"A. Not until I !mew what was going on." 
In addition, the court in both trials permitted 

the prosecutor, over more objections, to argue 
petitioners' post-arrest silence to the jury. 
Closing Argument of Prosecutor 13-14, supple­
menting Wood Tr.; Doyle Tr. 515, 526. 
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"We find no error in this. It goes to 
credibility of the witness." 

The Supreme Court of Ohio denied further 
review. We granted certiorari to decide 
whether impeachment use of a defendant's 
post-arrest silence violates any provision of 
the Constitution,6 a question left open last 
Term in United States v. Hale, 422 U.S. 171, 
95 S.Ct. 2133, 45 L.Ed.Zd 99 (1975), and on 
which the Federal CourtS of Appeals are in 
conflict. See id., at 173 n. 2, 95 S.Ct., at 
2135. 

II 

The State pleads necessity as justification 
for the prosecutor's action in these cases. 
It argues that the discrepancy between an 
exculpatory story at trial and silence at 
time of arrest gives rise to an inference 
that the story was fabricated somewhere 
along the way, perhaps to fit within the 
seams of the State's case as it was devel­
oped at pretrial hearings. Noting that the 
prosecution usually has little else with 
which to counter such an exculpatory story, 
the State seeks only the right to cross-ex­
amine a defendant as to post-arrest silence 
for the limited purpose of impeachment. In 
support of its position the State emphasizes 

_l!I7 the importance of cross~amination in gen­
eral, see Brown v. United States, 356 U.S. 
148, 154-155, 78 S.Ct. 622, 626-627, 2 
L.Ed.2d 589 (1958), Bond relies upon those 
cases in which this Court has permitted use 
for impeachment purposes of post-arrest 
statements that were inadmissible as evi-

6. Petitioners also claim constitutional error be­
cause each of them was cross-examined by the 
prosecutor as to why he had not told the excul­
patory story at the preliminary hearing or any 
other time prior to the trials. In addition, error 
of constitutional dimension is asserted because 
each petitioner was cross-examined as to post­
arrest, preliminary hearing, and general pretrial 
silence when he testified as a defense witness 
at the other petitioner's trial. These averments 
of error present different considerations from 
those implicated by cross-examining petition­
ers as defendants as to their silence after re­
ceiving Miranda warnings at the time of arrest. 
In view of our disposition of this case we find it 
unnecessary to reach these additional issues. 

7. We recognize, of course, that unless prosectt­
tors are allowed wide leeway in the scope of 

dence of guilt because of an officer's failure 
to follow Miranda's dictates. Harris v. 
New York, 401 U.S. 222, 91 S.Ct. 643, 28 
L.Ed.2d 1 (1971); Oregon v. Hass, 420 U.S. 
714, 95 S.Ct. 1215, 43 L.Ed.2d 570 (1975); 
see also Walder v. United States, 347 U.S. 
62, 74 S.Ct. 354, 98 L.Ed. 503 (1954). Thus, 
although the State does not suggest peti­
tioners' silence could be used as evidence of 
guilt, it contends that the need to present to 
the jury all information relevant to the 
truth of petitioners' exculpatory story fully 
justifies the cross-examination that is at 
issue. 

[~] Despite the importance of cross­
examination,7 we have concluded that the 
Miranda decision compels rejection of the 
State's position. The warnings mandated 
by that case, as a prophylactic means of 
safeguarding Fifth Amendment rights, see 
Michigan v. Tucker, 417 U.S. 433, 443-444, 
94 S.Ct. 2357, 2363-2364, 41 L.Ed.2d 182 
(1974), require that a person taken into 
custody be advised immediately that he has 
the right to remain silent, that anything he 
says may be used against him, and that he 
has a right to retained or appointed counsel 
before submitting to interrogation. Silence 
in the wake of these warnings may be noth- -'t" 
ing more than the arrestee's exercise of 

'these Miranda rights. Thus, every post-ar­
rest silence is insolubly ambiguous bee~ . 
of what the State is required to advise the 
person arrested.8 See United States v~ 

impeachment cross-examination some defend­
ants would be able to frustrate the truth-seek­
ing function of a trial by presenting tailored 
defenses insulated from effective challenge. 
See generally Fitzpatrick v. United States, 178 
U.S. 304, 315, 20 S.Ct. 944, 948, 44 L.Ed. 1078 
(1900). 

8. The dissent by Mr. Justice STEVENS ex­
presses the view that the giving of Miranda 
warnings does not lessen the "probative value 
of [a defendant's] silence . . ." Post, at 
2246. But in United States v. Hale, 422 U.S. 
171, 177, 95 S.Ct. 2133, 2137, 45 L.Ed.2d 99 
(1975), we noted that silence at the time of 
arrest may be inherently ambiguous even apart 
from the effect of Miranda warnings, for in a 
given case there may :Je several expla;:;auo;:;s -------· 
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.J.!1s Hale, supra, 422 U.S.,.JJJ,t 177, 95 S.Ct., at the trial to call attention to his silence at 
2137~over, while it is true that the the time of arrest and to insist that be-
Miranda warnings contain no express assur- cause he did not speak about the facts of 
ance that silence will carry no penalty, such the case at that time, as he was told he 
assurance is implicit to any person who need not do, an unfavorable inference 

- --receives- the- warnings; - In -such circum· --- - ~m1glit-be draw-n.--as- to--tlie-truth-orliis-
stances, it would be fundamentally unfair trial testimony. Surely Hale 
and a deprivation of due process to allow was not informed here that his silence, as 
the arrested person's silence to be used to well as his words, could be used against 
impeach an explanation subsequently of- him at trial. Indeed, anyone would rea-
fered at trial.9 Mr. Justice White, concur- sonably conclude from Miranda warnings 

.J.!t9 ring in the..J.iudgment in United States v. that this would not be the case." 10 
Hale, supra, at 182-183, 95 S.Ct., at 2139, 
put it very well: 

"[W]hen a person under arrest is in­
formed, as Miranda requires, that he may 
remain silent, that anything he says may 
be used against him, and that he may 
have an attorney if he wishes, it seems to 
me that it does not comport with due 
process to permit the prosecution during 

for the silence that are consistent with the 
existence of an exculj?atory explanation. In 
tfale we exercised our supemsory powers over 
federal courts. The instant cases, unlike Hale, 
come to us from a state court and thus provide 
no occasion for the exercise of our supervisory 
powers. Nor is it necessary, in view of our 
holding above, to express an opinion on the 
probative value for impeachment purposes of 
petitioners' silence. We note only that the 
Hale court considered silence at the time of 
arrest likely to be ambiguous and thus of dubi­
ous probative value. 

9. A somewhat analogous situation was 
presented in Johnson v. United States, 318 U.S. 
189, 63 S.Ct. 549, 87 L.Ed. 704 (1943). A de­
fendant who testified at his trial was permitted 
by the trial judge to invoke the Fifth Amend­
ment privilege against self-incrimination in re­
sponse to certain questions on cross-examina­
tion. This Court assumed that it would not 
have been error for the trial court to have 
denied the privilege in the circumstances, see 
id., at 196, 63 S.Ct., at 553, in which case a 
failure to answer would have been a proper 
basis for adverse inferences and a proper sub­
ject for prosecutorial comment. But because 
the privilege had been granted, even if errone­
ously, "the requirements of fair trial" made it 
eiTor for the trial court to permit comment 
upon the defendant's silence. Ibid. 
"An accused having the assurance.of the court 
that his claim of privilege would be granted 
might well be entrapped if his assertion of the 
privilege could then be used against him. His 
real choice might then be quite different from 
his apparent one. Elementary fair-

[7] We hold that the use for impeach­
ment purposes of petitioners' silence, at the 
time of arrest and after receiving Miranda 
warnings, violated the Due Process Clause 
of the Fourteenth Amendment.11 The 
State has not_.!,£laimed that such use in the __ll2o 
circumstances of this case might have been 
harmless error. Accordingly, petitioners' 

ness requires that an accused should not be 
misled on that score." Id., at 197, 63 S.Ct., at 

. 553. . 
Johnson was decided under this Court's super­
visory powers over the federal courts. But the 
necessity for elementary fairness is not unique 
to the federal criminal system. Cf. Raley v. 
Ohio, 360 U.S. 423, 437-440, 79 S.Ct. 1257, 
1265-1267, 3 L.Ed.2d 1344 (1959). 

10. The dissenting opinion relies on the fact that 
petitioners in this case, when cross-examined 
about their silence, did not offer reliance on 
Miranda warnings as a justification. But the 
error we perceive lies in the cross-examination 
on this question, thereby implying an inconsist­
ency that the jury might construe as evidence 
of guilt. After an arrested person is formally 
advised by an officer of the law that he has a 
right to remain silent, the unfairness occurs 
when the prosecution, in the presence of the 
jury, is allowed to undertake impeachment on 
the basis of what may be the exercise of that 
right. 

11. It goes almost without saying that the fact 
of post-arrest silence could be used by the 
prosecution to contradict a defendant who tes­
tifies to an exculpatory version of events and 
claims to have told the police the same version 
upon arrest. In that situation the fact of earlier 
silence would not be used to impeach the ex­
culpatory story, but rather to challenge the 
defendant's testimony as to his behavior fol­
lowing arrest. Cf. United States v. Fairchild, 
505 F.2d 1378, 1383 (CA5 1975). 



( \ 

2246 96 SUPREME COURT REPORTER 426 u.s. 620 

convictions are reversed and their causes 
remanded to the state courts for further 
proceedings not inconsistent with this opin­
ion. 

So ordered. 

Mr. Justice STEVENS, with whom Mr. 
Justice BLACKMUN and Mr. Justice 
REHNQUIST join, dissenting. 

Petitioners assert that the prosecutor's 
cross-examination about their failure to 
mention the purported "frame" until they 
testified at trial violated their constitution­
al right to due process and also their consti­
tutional privilege against self-incrimination. 
I am not persuaded by the first argument; 
though there is merit in a portion of the 
second, I do not believe it warrants reversal 
of these state convictions. 

I 

The Court's due process rationale has 
some of the characteristics of an estoppel 
theory. If (a) the defendant is advised that 
he may remain silent, and (b) he does re­
main silent, then we (c) presume that his 
decision was made in reliance on the advice, 
and (d) conclude that it is unfair in certain 
cases, though not others/ to use his silence 
to impeach his trial testimony. The key to 
the Court's analysis is apparently a concern 
that the Mil'anda warning, which is intend-

_1!21 ed to increase the protlli,bility that a per­
son's response to police questioning will be 

l. As the Court acknowledges, the "fact of post­
arrest silence could be used by the prosecution 
to contradict a defendant who testifies to an 
exculpatory version of events and claims to 
have told the police the same version upon 
arrest." Ante, at 2245 and n. 11. 

2. At Wood's trial, the arresting officer describ­
ed the warning he gave petitioners: 
"I told Mr. Wood and Mr. Doyle of the Miranda 
warning rights-they had the right to remain 
silent, anything they said could and would be 
used against them in a court of law, and they 
had the right to an attorney and didn't have to 
say anything without an attorney being present 
and if they couldn't afford one, the court would 
appoint them one at the proper time." Trial 
transcript in Ohio v. Wood, No. 10657, Com­
mon Pleas Court, Tuscarawas County, Ohio 
(hereafter Wood Tr.), 126. 

intelligent and voluntary, will actually be 
deceptive unless we require the State to 
honor an unstated promise not to use the 
accused's silence against him. 

In my judgment there is nothing decep­
tive or prejudicial to the defendant' in the 
Miranda warning.2 Nor do I believe that 
the fact that such advice was given to the 
defendant lessens the probative value of his 
silence, or makes the prosecutor's cross-ex­
amination about his silence any more unfair 
than if he had received no such warning. 

This is a case in which the defendants' 
silence at the time of their arrest was 
graphically inconsistent with their trial tes­
timony that they were the unwitting vic­
tims of a "frameup" in which the police did 
not participate. If defendants had been 
framed, their failure to mention that fact 
at the time of their arrest is almostJinexpli- ~22 
cable; for that reason, under accepted rules 
of evidence, their silence is tantamount to a 
prior inconsistent statement and admissible 
for purposes of impeachment.3 

Indeed, there is irony in the fact that the 
Miranda warning provides the only plausi­
ble explanation for their silence. If it were 
the true explanation, I should think that 
they would have responded to the questions 
on cross-examination about why they had 
remained silent by stating that they relied 
on their understanding of the advice given 
by the arresting officers. Instead, how-

At the Doyle trial, he testified that he "gave 
them their rights" and gave them a " 'Miranda 
Warning.' " Trial transcript in Ohio v. Doyle, 
No. 10656, Common Pleas Court, Tuscarawas 
County, Ohio (hereafter Doyle Tr.), 269. Mi­
randa v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 
16 L.Ed.2d 694, requires the following warning: 

"['The suspect] must be warned plior to any 
questioning that he has the light to remain 
silent, that anything he says can be used 
against him in a court of law, that he has the 
right to the presence of an attorney, and that if 
he cannot afford an attorney one will be ap­
pointed for him prior to any questioning if he 
so desires." Id., at 479, 86 S.Ct., at 1630. 

3. 3A J. Wigmore, Evidence § 1042 (Chadbourn 
rev. 1970). 
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ever, they gave quite a different jumble of Court's presumption that their silence was 
_uza responses .. 4 · Those .J..responses negate the induced by reliance on deceptive advice. 

4. Petitioner Doyle gave the following testimony 
on direct and cross-examination at his trial: 

"Q. [By defense counsel.] And you were 
placed under arrest at that time? 

~~- ~---~ ":A:;-[ByDoyle.r Yes.-Tas:Kea wnaCfor ana 
he said,-'For the sale of marijuana.' I told 
him,-! didn't !mow what he was talking about. 

"Q. [By the prosecutor.] As a matter of 
fact, if I recall your testimony correctly, you 
said instead of protesting your innocence, as 
you do today, you said in response to a ques­
tion of Mr. Beamer,-'! don't know what you 
are talking about.' 

"A. [By Doyle.] I believe what I said,­
'What's this all about?' If I remember, that's 
the only thing I said. 

"Q. You testified on direct. 
"A. If I did, then I didn't understand. 
". . I was questioning, you know, what 

it was about. That's what I didn't !mow. I 
!mew that I was trying to buy, which was 
wrong, but I didn't know what was going on. I 
didn't !mow that Bill Bonnell was trying to 
frame me, or what-have-you. 

"Q. All right,-But you didn't protest your 
innocence at that time? 

"A. Not until I knew what was going on.'' 
Doyle Tr. 479, 506-507. 

At Wood's trial, Doyle gave a somewhat dif­
ferent explanation of his silence at the time of 
arrest: 

"Q. [By the prosecutor.] Why didn't 
[Wood] tell [the police officers] about Mr. Bon­
nell? 

"A. [By Doyle.] Because we didn't know 
what was going on and wanted to find out. 

"Q. So he hid the money under the mat? 
"A. The police officers said they stopped us 

for a red light. I wanted to get my hands on 
Bill Bonnell. 

"Q. It wasn't because you were guilty, was 
it? 

"A. Because I wanted to get my hands on 
Bill Bonnell because I suspected he was trying 

"Q. Why didn't you tell the police that Bill 
Bonnell just set you up? 

"A. Because I would rather have my own 
hands on him. 

"Q. When Mr. Beamer arrived? 
"A. . . . [W]hen Mr. Beamer got there 

I said to Mr. Beamer what the hell is ail this 
about and he said you are under arrest for the 
suspicion of selling marijuana and I said you 
got to be crazy. I was pretty upset. 

"Q. So on the night of April 29 you felt that 
you were being framed like you are being 
framed today? 

"A. I was so confused that night, the night 
of the arrest. 

"Q. How about Mr. Wood? 
"A. Mr. Wood didn't know whl!-1.wl,.S.gQing __ ~~~ 

on. 

"Q. Are you as mad and upset 
today as you were that night? 

"A. I can't answer that question. 
"Q. Did you feel the same way about what 

happened to you? 
"A. That night I felt like I couldn't believe 

what was happening. 
"Q. You didn't like being framed? 
"A. That is right. I didn't like some one 

putting me in a spot like that. 
"Q. Didn't it occur to you to try to protect 

yourself? 
"A. Yes, at this time I felt like I wasn't 

talking to nobody but John James who was the 
attorney at that time. 

"Q. But you felt . 
"A. The man walked up and didn't ask me 

anything. 
"Q. You didn't talk to a soul about how 

rotten it was because you were framed? 

"A. I will answer the question, sir, the best I 
can. I didn't know what to say. I was stunned 
about what was going on and I was asked 
questions and I answered the questions as sim­
ply as I could because I didn't have nobody 
there to help me answer the questions. 

"Q. Wouldn't that have been a marvelous 
time to protest your innocence? 

~·A. I don't know if it would or not. 
"Q. Do you remember having a conversa­

tion with Kenneth Beamer? 
"A. Yes, sir. 
"Q. What was said? 

"A. Kenneth Beamer said I want to !mow 
where you stash-where your hide out is, 
where you are keeping the dope and I said I 
don't know what you are talking about. I be­
lieve the question was asked in front of you. 

"Q. Where did this conversation take place? 
"A. Took place during the search. 

"Q. So any way you didn't tell anyone how 
angry you were that night? 

"A. I was very angry. 
"Q. But you didn't tell anyone? 
"A. That is right. If I started I don't know 

where I would have stopped. I was upset." 
Wood Tr. 424-430. 

Petitioner Wood testified on cross-examina­
tion at his trial as follows: 
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Since the record requires us to put to one 
~2i side the...l.9ourt's presumption that the de­

fendants' silence was the product of re­
liance on the Miranda warning, the Court's 
entire due process rationale collapses. For 

~25 without rruance on the waiver, the case is 
no different than if no warning had been 
given, and nothing in the Court's opinion 
suggests that there would be any unfair-

~26 ness in...l.l,lsing petitioners' prior inconsistent 
silence for impeachment purposes in such a 
case. 

Indeed, as a general proposition, if we 
assume the defendant's silence would be 
admissible for impeachment purposes if no 
Miranda warning had been given, I should 
think tha:t the warning would have a tend­
ency to salvage the defendant's credibility 
as a witness. If the defendant is a truthful 
witness, and if his silence is the conse­
quence of his understanding of the Miranda 
warning, he may explain that fact when he 
is on the stand. Even if he is untruthful, 
the availability of that explanation puts 
him in a better position than if he had 
received no warning. In my judgment, the 
risk that a truthful defendant will be de­
ceived by the Miranda warning and also 
will be unable to explain his honest misun­
derstanding is so much less than the risk 
that exclusion of the evidence will merely 
provide a shield for perjury that I cannot 
accept the Court's due process rationale. 

"Q. [By the prosecutor.] Jefferson Doyle 
said he was confused, angry and upset [at the · 
time of the arrest]. Were you confused, angry 
and upset? 

"A. [By Wood.] Upset and confused. 
"Q. Why were you upset? 
"A. Because I didn't know what was going 

on most of the time. 
"Q. Why would you be upset? Because you 

found $1300 in your back seat? 
"A. Mainly because the person that was in 

the car Jeff [Doyle] was upset confused and 
angry and . 

"Q. What has that to do with you? 
"A. I am in the car. That is what it has to 

do with me. 

"Q. You are innocent? 
liA. Yes. 
"Q. Of anything? 

Accordingly, if we assume that the use of 
a defendant's silence for impeachment pur­
poses would be otherwise unobjectionable, I 
find no merit in the notion that he is denied 
due process of law because he received a 
Miranda warning. 

II 

Petitioners argue that the State violated 
their Fifth ·Amendment privilege against 
self-incrimination by asking the jury to 
draw an inference of guilt from their con­
stitutionally protected silence. They chal­
lenge both the prosecutor's cross-examina­
tion and his closing argument. 

A 

Petitioners claim that the cross-examina­
tion was improper because it referred to 
their silence at the time of_ilheir arrest, to _1!27 

their failure to testify at the preliminary 
hearing, and to their failure to reveal the 
"frame" prior to trial. Their claim applies 
to the testimony of each defendant at his 
own trial, and also to the testimony each 
gave as a witness at the trial of the other. 
Since I think it quite clear that a defendant 
may not object to the violation of another 

"A. I don't know about anything. 
"Q. This particular incident, you were 

placed under arrest, weren't you? 
"A. Yes, innocent of this incident. 
"Q. Innocent of the entire transaction? 
"A. Yes, sir. 
"Q. Or even any knowledge of the entire 

transaction? 
"A. Up to a point, sir. 

"Q. Mr. Wood, if that is all you had to do 
with this and you are innocent, when Mr. 
Beamer arrived on the scene why didn't you 
tell him? 

"A. Mr. Cunningham, in the last eight 
months to a year there has been so many impli­
cations, etc. in the paper and law enforcement 
that are setting people up and busting them for 
narcotics and stuff." Wood Tr. 467-469. 
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person's privilege,5 I shall only discuss the Amendment, as incorporated in the Four­
argument that a defendant may not be teenth, prohibited the prosecution's use of 
cross-examined about his own prior incon- the defendant's silence in its case in chief. 
sistent silence. But as long ago as Raffel v. United States, 

... B7l_li.~S. ~R.%, ~~MLS.Q.L.5Ji.§,~JQJ;,,:I!J<;l., .lQJl.4 .. -. ~rn·· sup-port·· of their obJ' ections toe the . . . this Court recognized the d1stmct10n be-
cross-examination about their silence at the tween the prosecution's affirmative use of 
time of arrest, petitioners primarily rely on the defendant's prior silence and the use of 
the statement in Miranda v. Arizona, 384 prior silence for impeachment purposes. 
U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694, that Raffel expressly held that the defendant's 
the prosecution may not use at trial the fact silence at a prior trial was admissible for 
that the defendant stood mute or claimed purposes of impeachment despite the appli­
the privilege in the face of accusations dur- cation in federal prosecutions of the prohi­
ing custodial interrogation.G There are two bition that Griffin found in the Fifth 
reasons why that statement does not ade- Amendment. Raffel, supra, at 496-497, 46 
quately support petitioners' argument. 

First, it is not accurate to say that the 
petitioners "stood mute or claimed the priv­
ilege in the face of accusations." Neither 

.J.!zs petitioner claimed the privilege and.J.I>eti­
tioner Doyle did not even remain silent.7 
The case is not one in which a description of 
the actual conversation between the de­
fendants and the police would give rise to 
any inference of guilt if it were not so 
flagrantly inconsistent with their trial testi­
mony. Rather than a claim of privilege, we 
simply have a failure to advise the police of 
a "frame" at a time when it most surely 
would have been mentioned if petitioners' 
trial testimony were true. That failure 
gave rise to an inference of guilt only be­
cause it belied thei! trial testimony. 

Second, the dictum in the footnote in 
<f Miranda relies primarily upon Griffin v. 
,Aq California, 380 U.S. 609, 85 S.Ct. 1229, 14 
1 L.Ed~2d 106, which held that the Fifth 

5. See Massiah v. United States, 377 U.S. 201, 
206-207, 84 S.Ct. 11Q9, 1203-1204, 12 L.Ed.2d 
246; 8 J. Wigmore, Evidence § 2270, pp. 416-
417 (McNaughton rev. 1961); cf. Alderman v. 
United States, 394 U.S. 165, 174, 89 S.Ct. 961, 
967, 22 L.Ed.2d 176. Cross-examination and 
comment upon a witness' prior silence does not 
raise any inference prejudicial to the defendant, 
and, indeed, does not even raise any inference 
that the defendant remained silent. 

6. "In accord with our decision today, it is im­
permissible to penalize an individual for exer­
cising his Fifth Amendment privilege when he 
is under police custodial interrogation. The 
prosecution may not, therefore, use at trial the 
fact that he stood mute or claimed his privile@.. 
in the face of accusation. Cf. Griffin v. Califor­
nia, 380 U.S. 609, 85 S.Ct. 1229, 14 L.Ed.2d 106 

S.Ct., at 567-568. 

Moreover, Mr. Chief Justice Warren, the 
author of the Court's opinion in Miranda, 
joined the opinion in Walder v. United 
States, 347 U.S. 62, 74 S.Ct. 354, 98 L.Ed·. 
503, which squarely held that a valid consti­
tutional objection to the admissibility of 
evidence as part of the Government's case 
in chief did not bar the use of that evidence 
to impeach the defendant's trial testimony. 
The availability of an objection to the af­
firmative· use of improper evidence does not 
provide the defendant "with a shield 
against•contradiction of his untruths." Id., 
at 65, 74 S.Ct., at 356. The need to ensure 
the integrity .J..Qf the truth-determining .J.1_2B 
function of the adversary trial process has 
provided the predicate for an unbroken line 
of decisions so holding.8 

_ll\.lthough I have no doubt concerning the .J.!!3o 
propriety of the cross-examination about 
petitioners' failure t() mention the purport-

(1965); Malloy v. Hogan, 378 U.S. 1, 8, 84 S.Ct. 
1489, 12 L.Ed.2d 653 (1964); Comment, 31 · 
U.Chi.L.Rev. 556 (1964); Developments in the 
Law-Confessions, 79 Harv.L.Rev. 935, 1041-
1044 (1966). See also Bram v. United States, 
168 U.S. 532, 562, 18 S.Ct. 183, 194, 42 L.Ed. 
568 (1897)." 384 U.S., at 468 n. 37, 86 S.Ct., at 
1625. 

7. See n. 4, supra. 

8. As the Court recently recognized in a most 
carefully considered opinion, an adversary sys­
tem can maintain neither the reality nor the 
appearance of efficacy without the assurance 
that its judgments rest upon a complete illumi­
nation of a case rather than upon "a partial or 
speculative presentation of the facts." United 
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ed "frame" at the time of their arrest, a 
more difficult question is presented by their 
objection to the questioning about their 

States v. Nixon, 418 U.S. 683, 709, 94 s.c;:t. 
3090, 3108, 41 L.Ed.2d 1039. The necessity of 
insuring a complete presentation of all relevant 
evidence has led to the rule that a criminal 
defendant who voluntarily foregoes his privi­
lege not to testify, and presents exculpatory or 
mitigating evidence, thereby subjects himself 
to relevant cross-examination without the right 
to reclaim Fifth Amendment protection on a 
selective basis. Fitzpatrick v. United States, 
178 U.S. 304, 315, 20 S.Ct. 944, 948, 44 L.Ed. 
1078. 
"If he takes the stand and testifies In his own 
defense, his credibility may be Impeached and 
his testimony assailed like that of any other 
witness, and the breadth of his waiver is deter­
mined by the scope of relevant cross-examina­
tion. '[H]e has no right to set forth to the jury 
all the facts which tend in his favor without 
laying himself open to a cross-examination 
upon those facts.' " Brown v. United States, 
356 U.S. 148, 154-155, 78 S.Ct. 622, 626, 2 
L.Ed.2d 589 (citation omitted). · 

One need not impute perjury to an entire 
class to acknowledge that a testifying defend­
ant has more to gain and less to lose than an 
ordinary witness from fabrications upon the 
witness stand. Cf. Reagan v. United States, 
157 U.S. 301, 304-311, 15 S.Ct. 610, 611-613, 
39 L.Ed. 709; Taylor v. United States, 390 F.2d 
278, 284-285 (CAS 1968) (Biackmun, J.). As 
the Court notes today: "Unless prosecutors are 
allowed wide leeway in the scope of impeach­
ment cross-examination some defendants 
would be able to frustrate the truth-seeking 
function of a trial by presenting tailored de­
fenses insulated from effective challenge.'' 
Ante, at 2244 n. 7. In recognition of this fact, 
this Court has allowed evidence to be used for 
impeachment purposes that would be inadmis­
sible as evidence of guilt. In Walder v. United 
States, 347 U.S. 62, 74 S.Ct. 354, 98 L.Ed. 503, 
evidence of narcotics unlawfully seized in con­
nection with an aborted earlier case against a 
defendant was held admissible for the limited 
purpose of impeaching the defendant's testimo­
ny that he never had been associated with 
narcotics, although such evidence clearly was 
inadmissible for any purpose in the prosecu­
tion's case in chief. In Harris v. New York, 401 
U.S. 222, 91 S.Ct. 643, 28 L.Ed.2d 1, the Court 
held admissible for the purpose of Impeaching 
a defendant's testimony certain partially incon­
sistent post-arrest statements which, although 
voluntary, were unavailable for the prosecu­
tion's case because they had been given by the 
defendant without benefit of Miranda warn­
ings. And last Term, in a decision closely anal-

failure to testify at the preliminary hearing 
and their failure generally to mention the 
"frame" before trial.9 Unlike the failur~o _ll31 

ogous to Harris, the Court held admissible for 
impeachment purposes post-arrest statements 
of a defendant made after he had received 
Miranda warnings and exercised his right to 
request a lawyer, but before he had been fur­
nished with counsel as Miranda requires in 
such circumstances. Oregon v. Hass, 420 U.S. 
714, 95 S.Ct. 1215, 43 L.Ed.2d 570. 

In each of these cases involving impeach­
ment cross-examination, the need to insure the 
integrity of the trial by the "traditional truth­
testing devices of the adversary process," Har­
ris v. New York supra, 401 U.S., at 225, 91 
S.Ct., at 645, was deemed to outweigh the poli­
cies underlying the relevant exclusionary rules. 

9, Petitioner Doyle was cross-examined as fol­
lows at his trial: 

"Q. [By the prosecutor.] All right. Do you 
remember the Preliminary Hearing in this case? 

"A. [By Doyle.] Yes Sir. I remember it. 
"Q. And that was prior to your indictment 

for this offense, was it not? 
"A. Yes sir. I believe,-Yes Sir, it was be-

fore I was indicted. 
"Q. Arraignment. Is that what you mean? 
"A. Yes. The next day after the arrest. 
"Q. Yes, when evidence was presented and 

you had the opportunity to hear the testimony . 
of the witnesses against you. Remember that? 

"A. Yes Sir. 
"Q. Mr. Bonnell testified; Captain Griffin 

testified; Deputy-Chief Deputy White testified? 
"A. Yes Sir. 
"Q. Kenneth Beamer testified? 
"A. Yes Sir. 
"Q. You were there, weren't you? 
"A. Yes Sir. 
"Q. And your lawyer was there,-Mr. 

James? 
"A. Yes Sir. 
"Q, Tape recording was made of the tran­

script? 
"A. Yes Sir. 
"Q. Did you protest your innocence at that 

proceeding? 

"A. I didn't-everything that was done with 
that was done with my attorney. My attorney 
did it. 

"Q. All right. The first time that you gave 
this version of the fact was in the trial of 
Richard Wood,-was it not? 

"A. Yes Sir. It was the first time was 
asked. 

"Q. All the time, you being innocent? 
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make the kind of spontaneous comment divulge their defense prior to trial is proba­
that discovery of a "frame" would be ex- bly attributable to counsel rather than to 
pected to prompt, there is no significant petitioners.l0 Nevertheless, unless and un­
inconsistency between petitioners' trial tes- til this Court overrules Raffel· v. United 

~az lliDony and their adherence to counsel's ad-. 8_tates1 2']1 U.S. 494, 4_6 §.Ct. 56§, 70L_.Ed. 
- vice not to c take the stana afthe-prelimi=--fo54,n--cthlnk_a_ state~urti.i(I.{reeto]!33~- . 

nary hearing; moreover, the decision not to regard the defendant's decision to take the 

"A Yes Sir." Doyle Tr. 507-508. St.2d 307, 326, 329 N.E.2d 85, 97 (1975). De-
Petitioner Wood was subjected to similar fense counsel thus will have no incentive to 

cross-examination at his trial: divulge the defendant's case at the preliminary 
"Q. [By the prosecutor.] As a matter of hearing if the prosecution has presented sub-

fact you never told anyone that you had been stantial evidence of guilt. Since that was the 
set up until today? case here, no significant impeaching inference 

"A. [By Wood.] Yes, I believe I did, sir. 
"Q. I assume you discussed it with your 

lawyer? 
"A. Yes, I discussed it with' my lawyer. 
"Q, And you heard the testimony and wit­

nesses against you? 
"A. Yes, sir. 
"Q. And were you aware Mr. James was 

able to obtain a tape transcript of the proceed­
ings? 

"A. Yes. 
"Q. And you no doubt listed to those? 
"A. Parts and portions of them-some of it. 
"Q. But you never communicated your in-

nocence? 
"A. I believe I did one time tb Mr. Beamer. 
"Q. When might that have been? 
"A. When in the jail house. 
"Q. So you protested your innocence? 
"A. In a little room. I believe he asked us 

how do you let people get away with people 
setting up friends like this. He said Bill Bon­
nell is not your friend and I said no, but I 
figured he was a good enough acquaintance he 
would do that. 

"Q. Where was that? 
"A. Little room there. 
"Q. Every been there before? 
"A. Yes, sir. 
"Q. When? 

"Q. Did you see me there? 
"A. I didn't know who you were at the time. 

I believe you were in and out of there. 
"Q. You didn't say anything to me, did you? 
"A. No, I didn't !mow who you were then." 

Wood Tr. 470-472. 

10. Unde; Ohio law, the preliminary hearing de­
termines only whether the defendant should be 
held for trial. The prosecution need establish, 
at most, that a crime has been committed and 
that there is "probable and reasonable cause" 
to hold the defendant for trial, and the court 
need only find "substantial credible evidence" 
of the charge against the defendant. Ohio Rev. 
Code Ann. §§ 2937.12, 2937.13 (Supp.1973). 
Indeed, if a defendant has been indicted, no 
hearing need be held. State v. Morris, 42 Ohio 

may be drawn from petitioners' silence at that 
proceeding. 

Petitioners' failure to refer to the "frame" at 
any time between arrest and trial is somewhat 
more probative; for if the "frame" story were 
true, one would have expected counsel to try to 
persuade the prosecution to dismiss the 
charges in advance of trial. 

11. Raffel was the last decision of this Court to 
address the constitutionality of admitting evi­
dence of a defendant's prior silence to impeach 
his testimony upon direct examination. Raffel 
had been charged with conspiracy to violate 
the National Prohibition Act. An agent testi­
fied at his first trial that he had admitted own­
ership of a drinking place; Raffel did not take 
the stand. The trial ended in a hung jury, and 
upon retrial, the agent testified as before. Raf­
fel elected to testify and denied malting the 
statement, but he was cross-examined on his 
failure to testify in the first trial. This Court 
held that the evidence was admissible because 
Raffel had completely waived the privilege 
against self-incrimination by deciding to testify. 
271 U.S., at 499, 46 S.Ct., at 568. 

Subsequent cases, decided in the exercise of 
this Court's supervisory powers, have diminish­
ed the force of Raffel in the federal courts. 
United States v. Hale, 422 U.S. 171, 95 S.Ct. 
2133, 45 L.Ed.2d 99; Stewart v. United States, 
366 U.S. 1, 81 S.Ct. 941, 6 L.Ed.2d 84; Grune­
wald v. United States, 353 U.S. 391, 77 S.Ct. 
963, 1 L.Ed.2d 931. All three of these cases 
held that the defendant's prior silence or prior 
claim of the privilege was inadmissible for pur­
poses of impeachment; all three distinguished 
Raffel on the ground that the Court there as­
sumed that the defendant's prior silence was 
significantly inconsistent with his testimony on 
direct examination.· Hale, supra, 422 U.S., at 
175-176, 95 S.Ct., at 2136-2137; Stewart, su­
pra, 366 U.S., at 5-7, 81 S.Ct., at 943-944; 
Grunewald, supra, 353 U.S., at 418--424, 77 
S.Ct., at 981-984. Two of the three cases re­
lied upon the need to protect the defendant's 
exercise of the privilege against self-incrimina­
tion from unwarranted inferences of guilt, a 
rationale that is not easily reconciled with the 
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stand as a waiver of his objection to the use 
of his failure to testify at an earlier pro­
ceeding or his failure to offer his version of 
the events prior to trial. 

missible bounds. In each trial, he com­
mented upon the defendant's silence not 
only as inconsistent with his testimony that 

B 

In my judgment portions of the prosecu­
tor's argument to the jury overstepped per-

reasoning in Raffel that the decision to testify 
constitutes a complete waiver of the protection 
afforded by the privilege. Compare Hale, su­
pra, 422 U.S., t 180, 95 S.Ct., at 2138 and n. 7, 
and Grunewald, supra, 353 U.S., at 423-424, 77 
S.Ct., at 983-984, with Raffel, 271 l).S., at 499, 
46 S.Ct., at 568. 

12. At Doyle's trial, the prosecutor made the 
following arguments to the jury: 
"Diffuse what the true facts are; obscure the 
facts and prosecute the prosecution. 

"A typical and classic defense, but keep in 
mind, when you are considering the testimony 
of the law enforcement officers involved, that 
not until, Ladies and Gentlemen, not until the 
trial of this case and prior to this case, the trial 
of Richard Wood's case, that anybody connect­
ed with the prosecution in this case had any 
idea what stories would be told by Jefferson 
Doyle and Richard Wood. Not the foggiest 
idea. -Both of them told you on the witness 
stand that neither one of them said a word to 
the law enforcement officials on the scene-

"(continuing) on the scene at the point of their 
arrest, at the Preliminary Hearing before In­
dictment in this case. Not a word that they 
were innocent; that this was their position; 
that somehow, they had been 'set-up.' 

"So, when you evaluate the testimony of the 
Law Enforcement Officials, consider-

"(continuing)-what they had to deal with on 
the night in question and the months subse­
quent to that. 

"Then they decide that they have been 'had' 
somehow. They have been framed. 

"Now, remember, this fits with the facts as 
observed by the law enforcement officers ex .. 
cept the basic, crucial facts. Somehow, they 
have been framed. So, if you believe this, 
Ladies and Gentlemen, they take off, chase Bill 
Bonnell around to give his money back to him 
or ask him what he did to them, yet they don't 
bother to tell the Law Enforcement Officers. 

"It is unbelievable. I think, when you go to 
the Jury Room, Ladies and Gentlemen, you are 
going to decide what really happened. 

"We have the Fifth Amendment. I agree with 
it. It is fundamental to our sense and system 
of fairness, but if you are innocent-

he had_ been "fram~d,)Eut also as inconsist: __ua• 
ent with the defendant's innocence.12 
Comrrie:ti.'t on the lack of credibilfty of the 
defendant is plainly proper; it is not prop-
er, however, for the prosec~r to ask the~a5 

'.'(continuing)-if you are innocent, Ladies and 
Gentlemen, if you have been framed, if you· 
have beeri set-on, etc. etc. etc., as we heard in· 
Court these last days, you don't say, when the· 
law enforcement officer says,-'You are under 
arrest,'-you don't say,-'I don't know what 
you are talking about.' You tell the truth. 
You tell them what happened and you go from 
there. You don't say,-'I don't know what you 
are talking about.'-and demand to see your 
lawyer and refuse to permit a search of your 
vehicle, forcing the law enforcement agents to 
get a search warrant. 

"If you're innocent, you just don't do it.'' 
Doyle Tr. 515-516, 519, 526. 

At Wood's trial, he made similar arguments: 
"The defense in this case was very careful to 

make no staterp.ents at all until they had the 
benefit of hearing all the evidence against them 
and had time to ascertain what they would 
admit and what they would deny and how they 
could fit their version of the story with the 
state's case. During none of this time did we 
ever hear·any business about a set up or frame 
or anything else. All right. 

"Yes, it is the law of our land, and rightfully 
so, ladies and gentlemen, that nobody must be 
compelled to incriminate themselves. It is the 
5th Amendment. No one can be forced to give 
testimony against themselves where criminal 
action charges are pending. It is a very funda­
mental right and I am glad we have it. 

"The idea was nobody can convict himself 
out of his own mouth and it grew out of the 
days when they used to whip and beat and 
extract statements from the defendants and get 
them to convict themselves out of their own 
mouth, and I am glad we have that right. 

"But ladies and gentlemen, there is one state­
ment I am going to make. If you are innocent, 
if you are innocent, if you have been framed, if 
you have been set up as claimed in this case, 
when do you tell it? When do you tell the 
policemen that? · · 

"Think about it. After months--after vari­
ous proceedings and for the first time? I am 
not going to say any more about that but I 
want you to think about it.'' Closing Argu­
ment of the Prosecutor 12-14, supplementing 
Wood Tr. 
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sideration of the length of Green's exceptional sentence. 

PEARSON, C.J., and UTTER, BRACHTENBACH, DoLLIVER, 
DORE, ANDERSEN, CALLOW, and GOODLOE, JJ., concur. 

Reconsideration denied March 7, 1988. 

[No. 53550-7. En Bane. October 8, 1987.] 

·.""-" THE STATE OF WASHINGTON, Respondent, V. KERRY 
s~ THOMAS, Petitioner. 

[I] Automobiles - Eluding Police Vehicle - Elements -
Wanton Disregard - Voluntary Intoxication. The wanton 
and willful disregard necessary to the crime of attempting to elude a 
police vehicle is a subjective standard. Voluntary intoxication which 
prevents the formation of that subjective mental state is relevant to 
rebut the inferences from objective evidence of the defendant's 
manner of driving. 

[2] Criminal Law - Right to Counsel - Effective Assistance 
of Counsel - Test - Prejudice. A deficient performance of 
defense counsel constitutes reversible error if there is a reasonable 
probability that it affected the result of the trial, i.e., if the defi­
ciency undermines the reviewing court's confidence in the outcome. 

[3] Criminal Law - Rigl!t to Counsel - Effective Assistance 
of Counsel - Qualifications of Expert Witne~s. A defense 

, counsel's failure to discover the lack of qualifications of a crucial 
\,.,../ expert witness constitutes ineffective assistance of counsel. 

DoLLIVER, ANDERSEN, CALLOW, and DuRHAM, JJ., dissent by separate 
opmwn. 

Nature of Action: Prosecution for attempting to elude 
a police vehicle. 

Superior Court: The Superior Court for Kitsap 
County, No. 84-1-00421-3, Leonard W. Kruse, J., entered a 
judgment on March~' 1985, on a verdict of guilty. 

Court of Appeals: Holding at 46 Wn. App. 723 that the 
defendant was not denied effective assistance of counsel, 
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the court affirmed the judgment. 

Supreme Court: H9lding that defense counsel's· repre­
sentation was deficient and that it prejudiced the defend­
ant, the court reverses the Court of Appeals and the 
judgment. 

Christine Wyatt, for petitioner. 

C. Danny Clem, Prosecuting Attorney, and Reinhold P. 
Schuetz, Deputy, for respondent. 

GooDLOE, J.-This case involves an allegation of ineffec­
tive assistance of counseL Petitioner Kerry Thomas alleges 
that her assigned trial counsel failed to competently 
present a diminished capacity defense based on voluntary 
intoxication to a charge of attempting to elude a police 
vehicle. We agree and remand for a new trial. 

On October 15, 1984, defendant Thomas imbibed numer­
ous alcoholic drinks at the Blue Goose Tavern, in Kitsap 
County. The barmaid, Hurleen Fridline, remembers serving 
Thomas about five glasses of wine. Around 11 p.m., Frid1ine 
cut Thomas off because she felt Thomas had consumed too 
much. Soon thereafter, Thomas started getting rowdy and 
Fridline asked her to leave. After leaving the Blue Goose, 
Thomas remembers going to the Port Orchard Tavern. At 
approximately 2 a.m., Thomas returned to the Blue Goose 
in her car. Because of her drunken behavior and erratic 
driving Fridline called the police. Deputy Wayne Gulla of 
the Kitsap County Sheriff's Office responded. Meanwhile, 
Thomas had driven away. 

Gulla pursued Thomas in the direction her yellow car 
had last been seen. Shortly after beginning pursuit, he 
observed fresh skid marks that passed through a cyclone 
fence. After briefly stopping he proceeded onward. At a 
grocery store he contacted Deputy John Sandberg, who had 
also responded to that location. While talking, Gulla 
noticed the headlights of a car up the road which "made a 
bounce as if the vehicle was run into the ditch or was pul­
ling ~:mt of the ditch." Report of Proceedings, at 91. Gulla 
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headed in the direction in which the headlights were 
observed. He testified that as he approached the car, which 
was yellow, it was necessary to take evasive action to avoid 
a head-on collision. In so doing, Gulla took a right turn. 
The yellow car followed and began closely tailgating Gulla's 
patrol car. His patrol car was equipped with shields, spot­
light,- push bars, !'wigwag" headlights, siren, and strobe 
lights in the grill, "9ut did not have markings on it indicat­
ing that it was a police vehicle. 
T~ evade the caf that was tailgating him, Gulla made an 

J.brupt right turn. He then made a U-turn and pulled out 
behind it. At this point Deputy Sandberg came up behind 
him in a fully marked Kitsap County Sheriff deputy car. 
Gulla and Sandberg proceeded to pursue the yellow car. 
Gulla stated that he was no more than two car lengths 
behind the pursued car. He activated the patrol car's "wig­
wag" headlights, red and blue strobe lights, and siren. He 
testified that the car being chased responded by accelerat­
ing and that it weaved all over the road. 

The chase continued through a series of curves, following 
which the yellow car made a left-hand turn. Gulla testified: 

At that point I angled my patrol vehicle right into the 
driver's door of the fleeing vehicle, blasting the siren 
right in the window. The driver of the vehicle, which I 
observed at that time to be a female, looked toward my 
patrol vehicle, and throughout the course of the events 
had been watching my actions in her rear-view mirror. 

Report of Proceedings, at 98. Gulla testified that coming 
. I d out of the left-han turn, the pursued car again acceler-

ated. During all of,this, Sandberg had all of his emergency 
lights and his siren: on. 

Finally, the cha~ed car turned down a dead-end street. 
After the car reached the end the driver made a U-turn. 
The. driver headed toward Sandberg's marked vehicle which 
he had positioned' to block the road. However, she then 

I • 

stopped. Thereafte!r, Thomas was taken into custody. Gulla 
concluded that shel was very intoxicated. Sandberg testified 
that he pursued Tnomas for a mile to a mile and a half. 
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Thomas testified that she does not remember returning 
to the Blue Goose Tavern. She stated: ' 

I had a blackout. I have had blackouts before, and a lot 
of times I'll come in and out of it. , If something really 
terrible happens, I have been known to black it all out so 
that I don't have to deal with it. I 

Report of Proceedings, at 167-68. She testified that she 
does not recall driving through the cyclone fence. Thomas 
also testified that she stopped as soon as she realized a 
police vehicle was following her. She s~ated that she does 
not recall hearing any sirens. Thomas said that she only 
remembers seeing bright white lights, but did not think i•._ 
was the police because their lights are blue and red. She 
testified that she was "blitzed" and incoherent. 

. I 

The Kitsap County Prosecutor chq.rged Thomas with 
attempting to elude a pursuing police v~hicle in violation of 
RCW 46.61.024 and driving while unde~ influence of intoxi­
cating liquor or drug in violation of RCW 46.61.502. Tho­
mas pleaded guilty to the DWI charge: The attempting to 
elude charge went to triaL A jury foundj Thomas guilty. The 
Court of Appeals affirmed. State u. Thomas, 46 Wn. App. 
723, 732 P.2d 171 (1987). This court acbepted discretionary 
review. ! 

Thomas' assignments of error invo~ve an allegation of 
ineffective assistance of counseL TP.e purpose of the 
requirement of effective assistance of cbunsel is to ensure a 
fair and impartial trial. See, e.g., State v. Osborne, 1(}"'" \ 

Wn.2d 87, 99, 684 P.2d 683 (1984); State u. Ermert, 9'----· 
.Wn.2d 839, 849, 621 P.2d 121 (1980). !l'o that end Justice 
O'Connor articulated the following 2-:wong test in Strick­
land v. Washington, 466 U.S. 668, 687, 80 L. Ed. 2d 674, 
104 S. Ct. 2052 (1984): I 

First, the: defendant must show that counsel's perform­
ance was deficient. This requires s~owing that counsel 
made errors so serious that counsel rwas not functioning 
as the "counsel" guaranteed the defendant by the Sixth 
Amendment. Second, the defendant imust show that the 
deficient , performance prejudiced • the defense.- This 
requires showing that counsel's erroJis were so serious as 
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to deprive the defendant of a fair trial, a trial whose 
result is reliable. Unless a defendant makes both show­
ings, it cannot be said that the conviction . . . resulted 
from a breakdown in the adversary process that renders 
the result unreliable. 

See also State u. Jeffries, 105 Wn.2d 398, 418, 717 P.2d 
722, cert. denied, 93 L. Ed. 2d 301 (1986); State u. Sar­
dinia, 42 Wn. App., 533, 713 P.2d 122 (1986). 

The Strickland test requires a showing that counsel's 
_ representation fell below an objective standard of reason­

lbleness based on consideration of all of the circumstances. 
,_Jtrickland, at 688.j Regarding the first prong, scrutiny of 

counsel's performance is highly deferential and courts will 
indulge in a strong presumption of reasonableness. See 
Strickland, at 689. To meet the requirement of the second 
prong defendant has the burden to show that 

there is a reasonable probability that, but for counsel's 
unprofessional errors, the result of the proceeding would 
have been different. A reasonable probability is a proba­
bility sufficient t9 undermine confidence in the outcome. 

(Italics ours.) Strickland, at 694. Defendant, however, 
"need not show that counsel's deficient conduct more likely 
ti1an not altered the outcome in the case." Strickland, at 
693. 

\ In the present case, the claim of ineffective assistance of 
-- sounsel relates to defense counsel's alleged failure to prop­
' ""l.)y present a diminished capacity defense based on volun­
~ry intoxication. Thomas' first allegation of ineffective 

assistance of counsel involves her trial counsel's failure tQ 
offer an instruction based on our construal of the felony 
flight statute, RCW 46.61.024, in State u. Sherman, 98 
Wn.2d 53, 653 P.2d 612 (1982). 

RCW 46.61.024 defines felony flight in the following 
terms: 

Any driver of a motor vehicle who wilfully fails or 
refuses to immediately bring his vehicle to a stop and 
who drives his vepicle in a manner indicating a wanton or 
wilful disregard for the lives or property of others while 
attempting to elude a pursuing police vehicle, after being 

I 

:,,j 

-) ,, 
.] 
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given a visual or audible signal to bring the vehicle to a 
stop, shall be guilty of a class C felony. 

In Sherman, we held that RCW 46.61.024 requires that the 
defendant both subjectively and objectively act with wan­
ton and willful disregard of others. We concluded that 
juries should be instructed that the circumstantial evidence 
of defendant's manner of driving only creates a rebuttable 
inference of "'wanton and wilful disregard for the lives or 
property of others . . .' n Sherman, at 59. Therefore, Sher­
man indicates that objective conduct by the defendant 
indicating disregard is only circumstantial evidence and 
may be rebutted by subjective evidence pertaining to 
defendant's mental state. 

[I] The defense theory of the case was that Thomas was 
too intoxicated to have formulated the required wanton or 
willful disregard. Therefore, she argues that a Shennan 
instruction was crucial because she nresented evidence, her 
intoxication, to rebut the inference of wanton and willful 
disregard created by her driving. Thomas asserts that a 
Sherman instruction would have better enabled her counsel 
tQ argue the defense's theory of the case: The Court of 
Appeals disagreed and held that the failure to offer a Sher­
man instruction was not prejudicial because no evidence 
existed to rebut the inference. Thomas, at 727. The court 
reasoned that a Sherman instruction is necessary only if 
defendant presents an affirmative showing of a noncriminal 
or innocent mental state, e.g., stuck throttle, rather than 
having ~'no mental state at all. n Thom,as, at 728. Thomas 
responds that voluntary intoxication is a defense encorn­
passed by the reasoning of Sherman and that an attorney 
of reasonable competence would not have failed to offer th~---­
instruction mandated by Sherman. We agree with Thoma~i. 

State u. Coates, 107 Wn.2d 882, 889; 735 P .2d 64 (1987) 
provides: "[E) vidence of voluntary intoxication is relevant 
to the trier of fact in determining in the first instance 
whether the defendant acted with a particular degree of. 
mental culpability." Furthermore, in State u. Parker, 102 
Wn.2d 161, 683 P.2d 189 (1984), the defendant was also 
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charged with eluding a police vehicle in violation of RCW 
46.61.024. The issue in Parker involved the necessity of 
giving an instruction on the lesser included offense of reck­
less driving. The court stated: 

The evidence in the case supports an inference that the 
lesser crime was committed. There was substantial evi­
dence that the defendant was intoxicated at the time of 
the alleged offense and the trial court so instructed. At 
the time of arrest and at trial, defendant was unable to 
remember the chase through the streets of Seattle. The 
jury could have i found that the defendant was not so 
intoxicated as to act without "wilful and wanton disre­
gard 11

, but intox~cated to a degree preventing knowledge 
that he was eluding a pursuing police vehicle. 

Parker, at 165-66. 
1

The clear import of Coates and Parker, 
together with Sherman, is that voluntary intoxication 
can_ be an exculpatory factor to a charge of violating RCW 
46.61.024. 

Defendant is entitled to a correct statement of the law 
and should not ha&e to convince the jury what the law is. 
State u. Acosta, 101 Wn.2d 612, 621-22, 683 P.2d 1069 
(1984). Here, defen~ant's proposed "to convict" instruction 
did not indicate that there is a subjective component to 
RCW 46.61.024, nor did any other instruction offered by / 
the defense. Furthermore, the record does not contain a 

, /RrOROsed defense instruction on the relevance of intoxica-
- ~ion as to the merital element of the crime charged. The 

1ack of a Shennan instruction allowed the prosecutor to 
argue that Thomas' drunkenness caused her mental state. 
In contrast, defense counsel argued that Thomas' drunken­
ness negated any guilty mental state. Therefore, in closing 
argument, opposing counsel argued conflicting rules of law 
to the jury. See Acosta, at 621-22. Accordingly, we con­
clude that in failing to offer a Sherman instruction, defense 
counsel's performance was deficient. 

We must still ascertain whether the deficient perform­
ance was so seriou~ as to deprive Thomas of a fair triaL 
Strickland, at 687. 

1
Trial counsel does not guarantee a suc­

cessful verdict, State v. Adams, 91 Wn.2d 86, 91, §86 P.2d 

i'r\,t-.J 
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1168 (1978), and competency is not m:easured by the result. 
State v. White, 81 Wn.2d 223, 225, 5oo P.2d 1242 (1972). 
Nevertheless, it must be remembered that the right to 
effective assistance of counsel constitutionally guaranteed 
by the Sixth Amendment and Const.1 art. 1, § 22 (amend. 
10) extends to all defendants. 

[2] In the present case, whether trial counsel's deficient 
performance prejudiced Thomas is a close issue. On the one 
hand, her driving objectively indicate~ the required wanton 
or willful disregard. On the other hand, the record indicates 
that Thomas was extremely intoxicated. Given a Shermr" 
instruction, the jury may have determined that her extren~ 
intoxication negated the required w,antonness or willful­
ness. Without the Sherman instruction the jury may well 
have thought that the objective indication of wanton or 
willful disregard created by her driv,ing established Tho­
mas' guilt and, therefore, the jury may never have consid­
ered the _§Ubjective component of RC';V 46.61.024. Thus, we 
believe a proper instruction on the su'\Jjective component of 
RCW 46.61.024 was cruciaL Accordingly, our confidence in 
the outcome is undermined such that we cannot say Tho­
mas received effective assistance of co4nsel. See Strickland, 
at 694. A reasonably competent atto~ney would have been 
sufficiently aware of relevant legal pri;nciples to enable him 
or her to propose an instruction basJd on pertinent cases. 
See generally Kemp u. Leggett, 635 F.2d 453, 454 (5th Cir. 
1981). We hold that counsel's deficient performa<\ 
deprived Thomas of a fair trial. Our conclusion is furthd 
supported by Thomas' second argument. 

Thomas' second allegation of error involves her counsel's 
failure to ascertain that Pamela Ha~mond, called on to 
testify by defense counsel as an "expert" witness, was only 
an alcohol counselor trainee. Because of Hammond's" lack of 
qualifications the trial court refused to allow her to testify 
as an expert. No other expert was called. Thomas asserts 
that her counsel's failure to ascertai~ Hammond's lack of 
qualifications cannot be dismissed as a trial tactic upon 
which attorneys frequently differ or P,isagree. See Adams, 
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at 90.lshe argues that once defense counsel determined 
that an expert was' needed, any reasonably competent 
counsel would have ascertained the proposed expert's qual­
ifications or lack thereof. Thomas further argues that 
expert testimony on blackouts would have been helpful 
and, therefore, she alleges she was prejudiced by her coun­
sel's ineffective assistance. 

The Court of Appeals rejected this argument, holding 
that tbe "collective experience of a jury is sufficient to 

- 7prise ·the jurors of the effects of drunkenness." Thomas, 
.",,,,,)727. The court reasoned defendant neither showed that 
there was any available expert whose testimony could have 
helped nor that any expert testimony would have helped. 
Thomas, at 727. We disagree. 

[3] Generally, the decision to call a witness will not. 
support a claim of ineffective assistance of counsel. State v. 
Wilson, 29 Wn. App. 895, 903 (1981); State v. Thomas, 71 
Wn.2d 470, 472, 429 P.2d 231 (1967). However, the pre­
sumption of counsel's competence can be overcome by a 

I 

showing, among other things, that counsel failed to conduct 
appropriate investigahons. State u. Jury, 19 Wn. App. 256, 
263, 576 P.2d 1302 (1978). In the present case, in failing to 
discover the alcohol counselor trainee's total lack of qualifi­
cations, trial counsel's performance was deficient. Had he 

-")nducted any investigation into Hammond's qualifications 
-.would have discovered she was only a trainee with mini-
~1 experience. Our conclusion is demonstrated by defense 
counsel's questioning of the expert he called during voir 
dire, wherein defense counsel elicited the following:-'] 

THE CoURT: Do you have any further questions of the 
witness on this subject? [DEFENSE CouNSEL]: Yes, Your 
Honor. THE Cou:RT: Qualifications? [DEFENSE CouNSEL]: 
Yes, Your Honor. Q (By Defense Counsel) Have you, on 
your own, read any treatises or books on the chemical 
effect. of alcoholism on the brain? A No. Q And have you 
taken any classes last semester relating to the effect of 
alcohol on the assimilation of information? A Well, yes. 
But that wasn't th~ main topic of the class. But that was 
also included. Q That was included in the class? A 
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Assimilation of information. Q And at what institution 
was that? A That was at Fort Steilacoom Community 
College. Q And you have been counseling=Strike that-­
To do your present position need you know what the 
effect of alcohol is in the brain and the assimilation of 
knowledge? A To be in my present position I need to he 
gaining in thi_s information. In other words, I am required 
to be getting credits, formal credits, in the field that I can 
become a qualified alcohol counselor. However, that is a 
process that you go through when you begin. And 
another thing you need to get to become a qualified alco­
hol counselor is hours counseling, directly counseling in 
the field. So it's kind of a process. Q It's a combination? 
A It's a combination. You have to be working in the field 
in order to become qualified. So that's what I'm in the 
process of doing. [DEFENSE CouNSEL]: I have no further 
questions. [PROSECUTOR]: I have one other question, if I 
could, Your Honor. Q [By Prosecutor]: From what you 
have just said, do I take then you are not presently a­
quote-qualified alcohol counselor, unquote? A By state 
criteria of qualified alcohol counselor, no, I'm an alcohol 
counselor trainee. 

Report of Proceedings, at 163-64. 
\...The foregoing demonstrates that defense · counsel was 

unaware of his "expert's" lack of qualifications. We do not 
hold that every time the trial court determines an expert 
witness is not qualified that counsel's performance is 
thereby deficient. Indeed, such a trial court ruling generally 
provides no basis for an allegation of ineffective assistance 
of counsel. However, some minimal investigation into qual­
ifications is required. See Jury, at 263. Here, the record 
reflects that no investigation was made and, therefore, 
defense counsel's performance was deficient. I 

Nonetheless, we still must determine whether Thomas 
was prejudiced by defense counsel's deficient performance. 
State v. Jones, 95 Wn.2d 616, 622-23, 628 P.2d 472 (1981) 
indicates that expert testimony is not absolutely necessary 
in order for a court to give an intoxication instruction. In 
Jones, defendant's testimony that he drank "nine or 
eleven" beers and eyewitness testimony describing defend­
ant's intoxicated condition sufficed for the trial court to 
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give an intoxication instruction. Jones, at 622-23. However, 
Jones is not dispositive of the present case. Here, Thomas 
offered substantial lay testimony regarding her intoxicated 

- condition and blackouts. Her testimony regarding blackouts 
was very damaging :to her credibility because it suggested 
that there is a conscious component to her blackouts. The 

I 

prosecutor attempted to capitalize on .this testimony. 
Therefore, expert testimony explaining blackouts may have 
proved crucial to lier defense. To hold as the Court of 

_ .. Appeals that "there 'simply is no showing that there was an 
. . xpert who could h'ave offered testimony helpful to Tho­

mas" begs the ques~ion. Thomas, at 727. Arguably, many 
alcohol counselors could have testified, as defense counsel 
proposed, as to alcol1ol's effect on the brain and could have 
assisted the jury in explaining blackouts. See ER 702. 
Accordingly, we cannot say that trial counsel's deficiency in 
failing to discover ihis expert's lack of qualifications to 
explain blackouts a~d their effects did not prejudice Tho­
mas. This reaffirms !that our confidence in the outcome of 
Thomas' trial is undermined. 

Based on all of the circumstances, we hold that defense 
counsel's representation fell below an objective standard of 
reasonableness. See !strickland, at 688. To hold otherwise 
would render the constitutional guaranty of effective assist­
ance of counsel mere verbiage. We reverse and remand for a 

.~ ·ew triaL_J 

PEARSON, C.J., and UTTER, BRACHTENBACH, and DoRE, 
JJ., concur. 

DoLLIVER, J. (dissenting)-The opinion of the Court of 
Appeals fully answers the majority in this case. Thus, 
rather than rewrite this excellent analysis, I simply quote 
from the relevant portion: 

To prevail on aiclaim of ineffective assistance of coun­
sel, a defendant must show, first, that counsel's perform­
ance was deficient and, second, that defendant was 
prejudiced by the! deficiency. State v. Sardinia. 42 Wn. 
App. 533, 713 P.2d 122, review denied, 105 Wn.2d 1013 
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(1986). The first element is met by 
1
a showing that coun­

sel's performance fell below an objective standard of rea­
sonableness; the second, by a showing that there is a 
"reasonable probability that, but for counsel's unprofes­
sional errors, the result of the pr(j)ceeding would have 
been different". Sardinia, 42 Wn. App. at 539. Thomas 
fails to meet these re.quirements.. ; 

. As to the expert witness, we will assume arguendo that 
a laWyer who calls an expert witne~s is deficient in neg­
lecting to ascertain the witness' qualifications: thus we 
assume that the-first Sardinia elem~nt has been satisfied 
here. There is, however, no showing that it made any 
difference. First, there simply is no showing that the···· 
was an expert who could have offered testimony helpf.__ 
to Thomas. We will not infer the existence of such a per­
son from a silent record. Second, there is no showing that 
any expert testimony would have heJped. The f~ct is that 
Thomas was drunk. Surely the collective experience of 
a jury is sufficient to apprise the ju,rors of the effects of 
drunkenness. 

·we also conclude that the trial court would have com­
mitted no prejudicial error in refusing a [State v.] Sher­
man [98 Wn.2d 53, 653 P.2d 612 (1982)] instruction had · 
it been offered. Therefore, counsel's Jailure to offer it did 
not prejudice Thomas. ; 

Under RCW 46.61.024, the State j is required to prove 
that the defendant drove in a manner "indicating 'a wan­
ton or wilful disregard for the lives bf property of others 
. . . " (Italics ours.) Sherman ackiwwledged that this 
mental state element can be inferred from circumstantial 
evidence. It noted, however, that the inference was 
rebuttable because the statutory la:hguage contempla\ · 
proof that the requisite mental state was both objectiv&ry' 
manifested and subjectively held. ~t held that the jury 
must be instructed that the inference was rebuttable, but 
that the failure to give such an instruction was harmless 
if the defendant offered no evidende to rebut the infer­
ence. Sherman, 98 Wn.2d at 59-60L Thomas offered no 
such evidence in this case; therefor~, the absence of such 
instruction did not prejudice her. I~ follows that she has 
not satisfied the second Sardinia element with reference 
to trial counsel's failure to request the instruction. 

Our reading of Sherman convinces us that the rebuttal 
evidence requiring the instruction ; must consist of an 
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affirmative showing that the defendant had a noncrimi­
nal mental state (e,.g., her throttle stuck; she thought the 
police were robber~, etc.). Thomas offered no evidence to 
show that she had :an innocent mental state. Instead, she 
employed a diminished capacity defense, not in an 
attempt to show t~at she had an innocent mental state, 
but that she had no mental state at all. 

I . 

State v. Thomas, 46 i Wn. App. 723, 726-28, 732 P.2d 171 
(1987). I 

Neither State v. Coates, 107 Wn.2d 882, 735 P.2d 64 
(1987) nor State v. Parker, 102 Wn.2d 161, 683 P.2d 189 

·1984) requires a She~man instruction where, as here, Tho­
~mas could present nd evidence to rebut the inference from 

circumstantial eviderlce that she drove with wanton and • I 

willful disregard sine,~ she had already stated during her 
I 

trial she could not re!1J.ember the events at issue. This being 
the case it, of course, is impossible for the defendant to 
present rebuttal testikony as to the subjective element of 
the crime. . 

While I do not qparrel with the observation of the 
major-ity that the perfbrmance of trial counsel was deficient, 
defendant has not shdwn the errors of counsel were of such 

I 

a nature as to deprive her of a fair trial. Strickland v. 
Washington, 466 U.S.I668, 80 L. Ed. 2d 674, 104 S. Ct. 2052 
(1984). I 

I dissent. 1 

_,-...._ )'\NDERSEN, CALLOW, and DURHAM, JJ., concur with DoL-
.':LfflR, J. ! 

I 
I 

Reconsideration denied November 24, 1987. 
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ALBERT LocKWOOD, ET AL, Respondents, v. A C & S, INc., 
ET AL, Defendants, RAYMARK INDUSTRIES, INc., 

Petitioner. 
[I] Trial - Taking Case From Jury - Sufficiency of Evi­

dence - Test. There is sufficient evidence to sustain a verdict in 
favor of a nonmoving party unless reasonable minds, accepting the 
truth of the nonmoving party's evidence and all reasonable infer­
ences therefrom, could not reach such a verdict. 

[2] Products Liability - Product Identification - Necessity 
- Asbestos. A plaintiff injured by asbestos need not identify 
from personal knowledge the particular manufacturer of the 
asbestos product to which he was exposed. It is sufficient that he 
proves. that asbestos manufactured by the defendant was present 
at his workplace. 

[3] Products Liability- Causation- Asbestos- Sufficiency 
of Evidence - Factors. The existence of proximate cause in an 
action for injuries resulting from exposure to asbestos depends on 
the particular circumstances of each case. The sufficiency of evi­
dence of causation in such a case depends on the plaintiff's prox­
imity to the asbestos product, the duration of his exposure to it, 
the expanse of the work site where the asbestos fibers were 
released, the nature of the asbestos product involved, the manner 
in whic~ it was handled and used, and medical evidence of causa~ 
tion including possible alternative causes of the injuries. 

[4] Products Liability- Warnings- Knowledge of Danger 
- Manufacturer. A manufacturer's actual or constructive 
knowledge of dangers incident to reasonably foreseeable uses of 
its product is relevant to its negligence in failing to give adequate 
warnings. 

[5] Appeal- Review- Issues Not Raised in Trial Court­
Objection to Evidence - Request for Limiting Instruc­
tion. A party aggrieved by the admission of evidence for a single 
purpose .must request a limiting instruction in order to preserve 
the issue for appe?l. 

[6] Evidence- Relevance and Prejudice- Unfair Prejudice 
- What Constitutes. For purposes of ER 403, which permits 
the exclusion of evidence when its danger of unfair prejudice sub­
stantially outweighs its probative value, "unfair prejudice" means 
an undue tendency to suggest that the trier of fac;t make its deci­
sion on an improper, frequently emotional, basis. 
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PhillipP. DYSON, Appellant, 
v. 

UNITED STATES, Appellee. 

No. 79-766. 

District of Columbia Court of Appeals. 

Argued April 2, 1980. 
Decided July 14, 1980. 

128 *128 John C. Hayes, Jr., Washington, D. C., appointed by the court, for appellant. 

Martin J. Linksky, Asst. U.S. Atty., Washington, D. C., with whom Charles F. C. Ruff, U. S. 
Atty., John A Terry and Peter E. George, Asst. U.S. Attys., Washington, D. C., were on the 
brief, for appellee. 

129 *129 Before NEWMAN, Chief Judge, and KELLY and MACK, Associate Judges. 

MACK, Associate Judge: 

After a jury trial, appellant was convicted of second-degree burglary (D. C. Code 1973, § 22-
1801) and destruction of private property (D.C. Code 1973, § 22-403). On appeal, he raises 
one principal issue: whether comments by the prosecutor during rebuttal argument 
constituted such prejudicial misconduct as to require a new trial.lil We find such comments to 
be improper. Since we are unable to say that the prosecutor's conduct did not substantially 
sway the judgment of the jury, we reverse. 

The government's evidence showed that on the night of August 18, 1978, at approximately 
12:30 a. m., a Metropolitan police officer was dispatched to the Washington Wholesale Drug 
Exchange because its silent burglar alarm had been activated. Upon arrival, the officer 
directed his spotlight on the outer entrance to the warehouse. There he saw a youth (H.)f21 
standing partially inside the doorway. The officer testified that the youth began running, 
peeled off a pair of gloves he was wearing and tossed them behind a dumpster. Next 
appellant exited the doorway. The officer testified that he too began running. Both parties 
were arrested and appellant identified himself as one "James Russell." The officer retrieved 
the gloves from behind the dumpster and seized a sledge hammer which was lying 
approximately ten feet from the entrance. A police fingerprint analyst arrived on the scene but 
was unable to find any prints in the doorway area. 

The president of the drug corporation testified that the silent alarm could be triggered either 
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by opening or severely jarring the door. He stated that the lower panel of the door had been 
damaged. None of the warehouse inventory had been stolen. 

Appellant and H. testified for the defense. Both acknowledged being at the warehouse but 
explained that they had seen the door standing open and became curious. The officer arrived 
just as they began peering into the doorway. Both witnesses denied fleeing when the police 

- - - arrived.-They-also-denied any-prior relationship; in-fact;-H:-stated-that-he-only-recognized 
appellant by sight. H. testified that he was standing on a street corner near the warehouse 
when appellant approached him, apparently having noticed the open door, and they walked 
over to the warehouse. Appellant testified that he was en route home but he stopped in the 
warehouse area at a car wash to "relieve" himself. At that time, he saw the open door and the 
youth standing on the corner.Ql He identified himself as "Russell" because that was a name 
he used at his job. The remainder of appellant's testimony corroborated H.'s testimony. 

At the close of the evidence both sides addressed the jury in closing arguments. It is at this 
point in the trial, appellant contends, that reversible error occurred. He argues that certain 
comments made by the prosecutor during rebuttal argument constituted misconduct and 
substantially prejudiced the jury, thereby infecting the verdict.L41 We agree. We think the fact 
that the case rested entirely on the credibility of witnesses, coupled with the magnitude of the 
numerous instances of prosecutorial impropriety, constitute grounds for reversal. 

It is beyond dispute that the government may prosecute vigorously and zealously. Yet all 
130 attorneys are presumed to know *130 the rules of the court and they are expected to abide by 

them. We remind that a prosecuting attorney plays a special role in our judicial system. 

The United States Attorney is the representative not of an ordinary party to a 
controversy, but of a sovereignty whose obligation to govern impartially is as 
compelling as its obligation to govern at all; and whose interest, therefore, in a 
criminal prosecution is not that it shall win a case, but that justice shall be done. 
As such, he is in a peculiar and very definite sense the servant of the law, the 
twofold aim of which is that guilt shall not escape or innocence suffer. [Berger v. 
United States. 295 U.S. 78. 88, 55 S.Ct. 629,633,79 L.Ed. 1314 (1935).] 

Appellant points to four instances where the prosecutor indulged in transgressions 
constituting grounds for reversal. 

First, some of the challenged remarks express the personal opinion of the prosecutor as to 
the veracity of the witnesses. The prosecutor stated (with respect to both defense witnesses): 

He lied to you, ladies and gentlemen. Why did he do that? Why did he make 
that story up? 

****** 

So why is he lying to you? It's just like Johnny lying about not delivering the 
newspapers. Johnny would lie, and that's because he took the snow shovel and 
tried to put it off on to somebody else. 

****** 

When the defense put on its case, it was filled with falsehood, not a grain of 
truth in this defense, ladies and gentlemen. 
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****** 

We are not basing our argument simply on the fact that he was there, as Mr. 
Lieber said, but he was there and he lies about where he was .... 

Page 3 of 5 

____ \f'V~ h~v_~-~rJ1()_f2ished lawy~~o~schew perso~~ opJnions _!_n__!ll~ ~o~!~!of ~gU_f'll~nts _!? ____ _ 
juries because this can divert jurors from their role.llil See, e. g., Bates v. United States, 
D.C.App., 403 A.2d 1159 (1979); Jenkins v. United States, D.C.App., 374 A.2d 581, cert. 
denied, 1}.4. ... \:!.:.~: ... ~.~~.1 ... ~.~ ... ~:.9..t.: .. ??..4. ..... ~.4. ... ~:.~9.:.?.9 .. ..! .. ~?. ... (} .. ~?..?).; Vii/acres v. United States, 
D.C.App., 357 A.2d 423 (1976); Hvman v. United States, D.C.AQQ..., 342 A.2d 43 (19751. It is 
for the jury to decide whether a witness is truthful and an attorney may not inject personal 
evaluations and opinions as to a witness' veracity. Adherence to this constriction is vitally 
important when, as here, the veracity of the defense witnesses determines the ultimate issue 
of guilt or innocence. Thus here testimony by the defense witnesses conflicted with the 
government's theory that they damaged the door and broke into the drug warehouse. 
Appellant's testimony is a "lie" only if the jury accepts the government's version of the incident 
based upon an evaluation of the evidence before it. The prosecutor's comments provided 
imbalance. 

In like vein, the prosecutor attacked the youth's version as incredible and he sought to guide 
the jury through an evaluation of the youth's demeanor while he was on the witness stand, 
stating: 

[The youth's] testimony is pretty incredible when you think of it. 

****** 

Why did it take him so long to answer? - because he was making the 
testimony up while he was sitting here. 

Characterizing testimony as incredible is an accepted and proper form of comment on 
contradictory testimony. But, the prosecutor exceeded the bounds of permissible comment by 
invading the province of the jury's responsibility to assess the demeanor of witnesses when 
he characterized the witness' pause as an opportunity to fabricate. 

131 *131 Even more troubling was the prosecutor's suggestion, over objection, that appellant's 
presence during the trial facilitated his ability to fabricate his testimony. He stated: 

And, you must remember, Mr. Dyson heard all the testimony, as he was the last 
one to testify .... 

****** 

He listened to what everyone said and then he gets up and tells his story. 

We have construed such an argument as an apparent attempt by the prosecutor to have the 
jury draw adverse inferences from appellant's exercise of his constitutional right to confront 
witnesses. We have repeatedly expressed disapproval of such tactics. Jenkins v. United 
States, supra at 584; Vii/acres v. United States, supra at 426 n: 4; Hyman v. United States. 
supra at 45. See also United States v. Wright, 160 U.S.Agp.D.C. 57,.489 F.2d 1181 (1973). 

Finally, most troubling was the prosecutor's comment on the failure of appellant to call certain 
witnesses.· 

He said he was at the fire with three friends that he knew and still knows them 
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and knows where they are. Did you hear from those three friends? You did not. 
Why weren't they here to say, "Yeah, I was at the fire with him." Where are 
those friends? He could have called those witnesses to corroborate his story, 
but you didn't hear from any of those people, did you? They are silent. 

As to missing witnesses, the rule is well established that "if a party has it peculiarly within his 
power-to prod u ee-w itn esses-w t'lose-testim o ny-wo u I d-el u cidate-tt'l e · tr-an saeti on,- th e-faet-tt'lat-h e -
does not do it creates the presumption that the testimony, if produced, would be unfavorable." 
Conyers v. United States. D.C.App., 309 A.2d 309, 312 (1973)., citing Graves v. United 
States, 150 U.S. 118, 121, 14 S.Ct. 40, 41,37 L.Ed. 1021 (1893). However, absent a finding 
by the court as to the conditions creating a foundation for the presumption, comment by 
counsel (or instruction by the court) as to a missing witness is inappropriate and prohibited. 
Dent v. United States. D,C.App., 404 A.2d 165 (1979); Shelton v. United States, D.C.ApP.,_,. 
388 A.2d 859 (1978).lill 

In the instant case, the conditions are lacking. There is nothing in the record to indicate that 
the three witnesses were unavailable to the prosecutor, thereby being peculiarly within the 
power of appellant to produce. No presumption arises from the failure of one party to call a 
witness if that witness is equally available to both parties. Moreover, appellant's testimony 
was that he was with these friends earlier on the night of the incident observing a fire some 
one to two blocks from the warehouse. At most, their testimony could only have corroborated 
his testimony that he was with them at that time. It would have shed no light on whether 
appellant did or did not break into the warehouse later that evening. Thus, the prosecutor's 
comments were improper as they permitted the jury to draw the erroneous inference that the 
missing witnesses' testimony would elucidate the transaction. Finally, the prosecutor failed to 
obtain an advance ruling from the trial court on this issue. We have held that counsel must 
seek and obtain an affirmative ruling before arguing to the jury that it may draw inference from 
the absence of a witness. Givens v. United States. D.C.App., 385 A.2d 24, 27 (1978), citing 
Gass v. United States, 135 U.S.App. D.C. 11, 416 F.2d 767 (1969). See Cooper v. United 
States, D.C.App., 415 A.2d 528 (1980); Dent v. United States. supra. 

We conclude that the challenged comments were h,ighly improper and representative of the 
kind of prosecutorial misconduct our cases condemn.ill 

*132 II 

When we are asked to review instances of prosecutorial misconduct, the alleged errors must 
rise to the level of "substantial prejudice" in order to justify reversal. Dent v. United States, 
supra at 172; Garris v. United States. D.C.App., 295 A.2d 510 (1972). The applicable test to 
determine whether such misconduct caused substantial prejudice is "whether we can say, 
'with fair assurance, after pondering all that happened without stripping the erroneous action 
from the whole, that the judgment was not substantially swayed by the error.' The decisive 
factors are the closeness of the case, the centrality of the issue affected by the error, and the 
steps taken to mitigate the effects of the error." Gaither v. United States, 134 U.S.App.D.C. 
154, 172,413 F.2d 1061, 1079 (1969) (footnotes omitted), quoting Kotteakos v. United 
States, 328 U.S. 750,765, 66 S.Ct. 1239, 1248,90 L.Ed. 1557 (1946). See also Cooperv. 
United States, supra: Bennett v. United States. D.C.App., 375 A.2d 499, 504 (1977). 

- Here the government's case consisted entirely of circumstantial evidence. The relative 
strength of the evidence on the critical element of intent was weak. Appellant's fingerprints 
were not found at the scene; there were no eyewitnesses; he did not have in his possession 
either fruits of the crime, or implements of the crime such as the sledge hammer' or the 
gloves. The matter for jury consideration consisted entirely of deciding whether to believe the 
police officer-or the defense witnesses. The jury's assessment of the believability of either 
version was dispositive of its finding of guilt or innocence. Against this backdrop and at the 
risk of distortion, the challenged prosecutorial comments were directed again and again at the 
veracity of the defense witnesses. 
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It is true that the trial judge in its general instructions told the jury that the arguments of 
counsel were not evidence and repeatedly reminded that the jurors were sole judges of the 
believability of the witnesses. liD Even if such general instructions, however, were sufficient to 
mitigate the prejudice stemming from the prosecutor's characterizations of the defense 
witnesses as liars, the defense was still faced with the dangers inherent in the impermissible 
suggestions that the jury might draw adverse inferences from the absence of evidence and 

- ------ thepresence-of-the-defendant-. ------------------ -------------------

We are concerned by the frequency with which violations of standards of permissible 
argument occur. On numerous occasions we have been asked to review instances of such 
misconduct. In most instances we have held that while the conduct of the prosecutor was 
improper, we were unable to say, in view of the weight of the evidence against the defendant, 
that the conduct swayed the judgment of the jury. This case (like that of Dent. supra) is 
different. The evidence against appellant was not particularly strong; the quantum and nature 
of prosecutorial impropriety was such as to prevent us from saying, with any conviction, that 
the jury was not prejudiced. Appellant is entitled to a new trial. Accordingly, the judgment is 
reversed and the cause remanded. 

So ordered. 

ill In addition, appellant alleges he was denied his Sixth Amendment right to a speedy trial. This claim is frivolous. We find 
nothing in the record which approaches the spectre of a speedy trial violation. More than a showing of mere delay is 
necessary to•support such a claim. Barker v. Wingo, 407 U.S. 514. 92 S.Ct. 2182. 33 L.Ed.2d 101 (1972)_; Bowman v. 
United States. D.C.App, 385 A.2d 28 (1978). 

[21 H. was tried In a juvenile proceeding. 

QJ On rebuttal the arresting officer testified that he saw a truck parked near the entrance which obstructed the view of the 
door from appellant's vantage point. 

[11 Appellant's motion for a mistrial following the argument was denied. 

[Ql Canon 7 of the Code on Professional Responsibility, as amended by this court, (DR 7-1 06(C)(4)) provides that: [A] 
lawyer shall not. .. assert his personal opinion as to the justness of a cause, as to the credibility of a witness, ... or as to 
the guilt or innocence of an accused. , .. " 

161 See a/so Conyers v. United States, D.C.App., 237 A.2d 838 (1968); Wynn v. United States. 130 U.S.Arm.D.C. 60, 397 
F 2d 621 (1967). 

[Zl See, e. g., Bates v. United States. supra: Reed v. United States. D.C.App, 403 A.2d 725 (1979); Sellars v. United 
States, D.C.App., 401 A.2d 974 11979); Middleton v. United States. D.C.App., 401 A.2d 109 (1979); Williams v. United 
States, D.C.App., 379 A.2d 698 (1977); Fernandez v. United States D.C.App., 375 A.2d 484 (1977): Miles v. United States. 
D.C.App., 374 A.2d 278 (1977); Jenkins v. United States. supra: Davis v. United States. D.C.App., 367 A.2d 1254 (1976); 
Villacres v. United States. sup.J1]; Hvman v. United States. supra: Medina v. United States, D.C.App., 315 A.2d 169 (1974); 
Garris v. United States. D.C.App., 295 A.2d 510 (1972). See also United States v. Wright. supra: United States v. Jones. 
157 U.S.App.D.C. 158. 482 F.2d 747 (1973); Gaither v. United States, supra: Gibson v. United States. 131 U.S.App.D.C. 
163.403 F.2d 569 (1968); Harris v. United States. 131 U.S.App. D.C. 105,402 F.2d 656 (1968). 

[ill The trial court's instruction included: "Now, the statements and arguments of the attorneys in their closing arguments to 
you are not evidence In the case. Rather, they are attempts by the attorneys to marshall what they think the evidence has 
shown and put their contentions before you. It Is not relevant what an attorney thinks or believes. What is relevant is what 
you find has actually been proven in this case." 
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A When? 

Q When you saw it in the car. 

A When I saw it in the car, I just saw the barrel go up. 

I just seen the barrel of a gun go up to the windshield 

wipers, and I looked, and it just really scared me. It 

just dropped my heart to my stomach. 

Q Your testimony is, which hand was he holding it in when 

you saw it go up? 

A I didn't see a hand. 

Q Which part of the car? 

A It was in the middle of the car, in the middle of the 

windshield at the point it was brought up, and I saw 

the barrel of the gun and I saw, like, the shadow of 

the outline of a rifle. 

Q You're not having your testimony just conform to the 

evidence, are you? 

A What do you mean? 

Q You didn't just listen to this case and understand that 

Smiley had his fingers of his left hand blown off? 

A No. 

Q Which would mean that there would be blood somewhere, 

probably, if it was touching the gun, correct? 

A I guess. 

Q You know where the gun was found, with the stock in the 

back seat, the barrel to the front, and he was leaning 
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.-----------------·-...... _,,_ ... ___ _ 

A 

Q 

. A 

on it with his hands in his lap, correct? 

Yes. 

And my question is: Aren't you just trying to use the 

testimony, use the evidence, and create a story? 

No, sir . 

MR. SCHOENBERGER: Objection, Your Honor. 

THE COURT: Sustained. It does seem a bit 

argumentative. 

MR. GREER: No other questions, Your Honor. 

THE COURT: Anything else, Mr. Schoenberger? 

MR. SCHOENBERGER: Nothing further, Your 

Honor. Thank you. 

THE COURT: I'm going to ask the jury to step 

out for just a second and we'll get you back in here in 

a couple of minutes, probably. 

(After the jury left the courtroom, 

the following proceedings were 

had:) 

THE COURT: You can step down. 

And the defense has nobody else, is that correct, 

to call? 

MR. SCHOENBERGER: No, we don't. And, Your 

Honor, I would like to state for the record that if the 

Court wanted an offer of proof, and I know we discussed 

this on the record, but if the Court were to request an 

923 
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·------'"'''" _____________ _ 

1 I think we're now ready for closing argument from 

2 Mr. Greer. ____ L_~ies a:r.tc:J- _g_entlem_ei1 1 please d:i.r~qt:: you.r 

3 attention to Mr. Greer. 

4 .MR. GREER: Thank you, Your Honor. 

5 CLOSING ARGUMENTS 

6 BY MR. GREER: 

7 

8 

11 

-J(12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

This is not a case of self-defense. This was an 

ambush, and to suggest that this is self-defense is 

misplaced. Self-defense in this case is nothing more ---=-­
than a creation of the defense after the facts, after 

------------------------~~~-----==------------
understanding what the State's evidence is, and coming 

up with some explanation in an attempt to sell to you 

that the defendant acted in self-defense. 

Now, the other thing that this case is it's a case 

about these two individuals, at least, Nick Solis and 

the defendant, involved in gang activity. Neither one 

will admit it, but there is no doubt about it, that 

this is a gang case. This case has evidence of drugs, 

colors, monikers, which are nicknames, a gang name, 

Surefios 13, blue bandannas, firearms, and two young 

people driving around aiming guns at each other and 

shooting each other. 

Make no doubt about it, this is a gang case. And 

the rules in this case are not follow the law, defend 

yourself and get a gun because potentially some 
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injury. He had. been shot in the head. 

And ~ri§. _ ci~dn 1 t know wl:1a~ _ happe~~c:3._1.1_nt_il_he looks 

over and sees this. Then he's more concerned about his 

friend than he is himself and gets out and goes to try 

to help him out. 

The physical scene supports everything that was 

said by Ahria, and Ahria is the only one apparently who 

remembers. Either that or Nick. is not willing to talk 

about it for whatever reason. But Ahria has no motive 

to say anything other than what happened. He said in 

the hospital that he was afraid of what would happen if 

he told in the 'hood. He was afraid of being a snitch. 

But in court, and I apologize for using this language, 

but I think it's expressive; it's how he represented 

his motive for talking, he just said: Fuck it; I'm 

just going to tell the truth. ·And he did. By all 
.. ,_,.c; 

accounts, based on the physical scene, it appears that 

he's telling the truth. 

The shots themselves, I know that the forensics 

person or the specialist said that it's got this 

90-degree opportunity if this is the car and this is 

that A frame, something like a 90-degree for the 

direction of the first shot, the one that hits the A 

frame, but that includes this, and if you take into 

account the distance of where this other vehicle would 
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r----------·-----------... --·-·-··-·------------. 

Jose's testimony, and again, I point out that in the 

_ §t_a_t~'_s a_nalysi~ _ tha,t'_EJ _probably the most important 

factor in this case, one of many, but, again, Jose 

Rosas, he says what he says. Why would he say "I told 

them to leave and I stood there and watched them go 

down and turn the corner" if that didn't happen? And 

went back to bed and then heard gunfire. 

The same with Yessica. And then what else did 

Yessica say? And I want to point out something else as 

well. The defendant's testimony differs from every 

single other witness, people that were in these cars, 

Yessica, people· that were there. His testimony differs 

from every other person. And why? Because it's the 

only way he has a chance of convincing you that it's 

self-defense. He's trying to create a doubt. That's 

the desperation that he has, to hope that you'll be 

naive enough to believe that anything he says has to be 

believed or creates enough of an issue that you won't 

be able to convict him. 

But if you look at Yessica's testimony and you 

take a look at this case in a common-sense, big-picture 

analysis, two people come to her home after midnight, 

unannounced, knocking on the door. Who would do that? 

Who would go interrupt someone after midnight? These 

two would. And they go inside her room and try to 

988 

State of Washington vs. Adrian Contreras Rebollar 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
· .... ~' ' 

14 

15 

16 

17 

18 

19 

20 

1f.21 

{22 
23 

24 

25 

Closing argument by Defense, 1·-30-07 
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lying in wait and ambushing, as Mr. Greer has 

suggested, well, he would have blo~1 the front 

windshield out by shooting as it as it was coming 

towards him. It was only when that rifle was raised 

and he said "oh, my gosh" that he grabbed his gun, and 

by that time they were nearly at each other where he 

started firing, and he had to get past Nick's car to 

get away to safety. 

I urge you to find that Adrian is not guilty of 

any assaults on Nick or on Ahria by virtue of 

self-defense. Thank you very much. 

THE COURT: Thank you, Mr. Schoenberger. Mr. 

Greer is entitled to rebuttal argument if he wishes. 

Mr. Greer? 

MR. GREER: Thank you, Your Honor. 

REBUTTAL CLOSING ARGUMENTS 

BY J:VIR. GREER: 

With all due respect, reiterating the defendant's 

crafted self-defense claim, it is nothing more than 

that. It's just reiterating what the defendant tried 

to sell you, and you know that the defendant is not 

credible for several reasons. 

The last thing the defense said was the 

windshield, if he saw him coming, he would shoot and 

you would have a bullet in front of the windshield, and 
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story is not credible include -- and that 1 s what I 
. --

i!lt_e!J.d Ol1_f__<?~L:lsing on in this brief rebuttal -- the 

issue of Regina. Now, Regina. took the stand, of 

course. In contrast to the defendant 1s claim that Nick 

was after Regina because she rejected him -- and 

remember, that 1s the. defendant 1s story -- what I 1m 

pointing out to you is that every witness in this case, 

every witness tells a story different than the 

defendant. 

What does Regina say? She says that on the 

Hilltop Nick came up to her and asked if she was okay, 

meaning, Are you okay staying with him? She says she 1s 

a big girl, she 1 s fine. At no point does she say 

anything different. 1-\nd key to this is there are two 

witnesses to that event, one that testified concerning 

that event, which is Regina, who was never 

cross-examined on that. Curiously enough, nobody ask.ed 

Regina -- the defense never asked Regina, Isn 1t it true 

that Nick made advances on you. Never asked. rrhe only 

time it comes up is when the defendant takes. the stand 

and Regina is no longer available to address the issue. 

Also, driving with Regina to two friends 1 homes, 

remember, this is a long, convoluted story that the 

defendant gives about where he was and why he was 

different places. The defendant didn 1 t actually an.swer 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Yes, they were. 

Did anyone have plans that you knew of to leave the 

house later that evening? 

Not that I know of. 

At some point did you become awakened for any reason? 

Yes, because I heard that there were like more people 

around the house. 

And when you say ·11 around the house, '' do you mean in the 

house or outside? 

Inside the house. 

What did you do when you heard or knew that there were 

people in the house? 

I stood up. I went to my daughter's bedroom and I 

knocked on her door, and I told her that the people who 

were here, they had to leave because it was very late. 

And basically I don't like to have anybody in my house. 

Did you see the people that you were asking her to make 

leave? 

No .. I just knocked at her door. I told her that and 

then I went back to my bedroom. 

Did you ever get up again or wake up and get out of 

your room again? 

Yes, I woke up again because when these people left the -
house, they wanted my daughter to leave the house with 

them. 
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Testimony of CJ"OSE ROSAS, 1-24-07 

And how did you know that? 

Because I was listening because I hadn 1 t been falling 

·asleep yet. 

Were they talking ln Yessica 1 s room or some other part 

of the house? 

No, they were outside already. 

Outside of the house? 

Yes. 

Did Yessica go with them? 

No. 

Did you, when you got up again, actually see the people 

this time? 

No, because when I stood up I heard that this was a 

woman, a young woman, and she was yelling obscenities 

at my daughter. 

Did you hear any other voices, not including your 

daughter 1 s, other than this woman? 

I heard a young man who was telling this young woman 

not to be that way, that this was not her house and 

that she had to be respectful of that. 

Did you ever go outside and see these people at any 

point? 

No, because when I tried to get out there, they had 

already got in·the car and they were leaving. 

Did you see them get into the car? 

State of Washington vs. Adrian Contreras Rebollar 
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Mm-hmm. 

How long do you think they were in your house before 

they left? 

Like ten minutes, like not that long, a couple minutes. 

When the both of them left together, did you go to the 

door with them, the front door? 

I think. 

Did you walk them out? 

Yeah, I think. 

Then what happened? 

Well, I went back on my bed. I laid on my bed and I 

was just like laying. Well, I couldn't go back to 

sleep. 

Did you have your door open or closed? 

No, I had my door closed. 

Were your lights off? 

Yeah, my lights were off. 

Go ahead. 'I'hen what happened? 

Then I just heard the gunshots. 

How long after they left did you hear gunshots? 

Right away. 

When you say that, what do you mean? 

Like I went to my bed, and as soon as I went to my bed, 

I was laying there for a few seconds and I heard the 

gunshots go off. 
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Closing argument by Plaintiff, 1-30-07 
---·------------··-·--·-·-·---------, 

and shoot him down, gun him down. And I'm going to 

tell you right now that the most important witness to 

this situation is Jose, and I'll tell you why. 

I want to also tell you one thing from the outset 

as well. The only threat, as you recall, that the 

defendant says made to him is, If you ever show up on 

the East Side again, I'll kill you. 

The defendant feels fear, he says, fear that he's 

going to lose his life, fear that he has to load his 

gun and be ready and shoot his friend. Where does he 

go? Does he leave the East Side? Where does he go if 

he's so.afraid? He goes to a common place, a place 

where he knows Nick will go and a place where he knows 

he can find Nick and where Nick will find him. He was 

not afraid of Nick; he was looking for Nick. 

Now, the next·t.hing I want to do is, again, move 

to the evidence which supports that this is an ambush. 

I'm going to put back in front of you one of several 

keys to this case, and that's this diagram. I have to 

take my glasses off. I have new lenses and I can't see 

up or down now. I'm somewhere in between. And, to me, 

it's more comfortable to take them off, so I'll do 

that. 

I'll get right to the most important factor from 

the beginning, and that is Jose Rosas. What did Jose 

State of Washington vs. Adrian Contreras Rebollar 
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tell you and what motivation does Jose have to tell you 

anything but the truth? 

Jose told you that at one point he got up and told 

the defendant to leave and Regina to leave. He watched 

them get up, he watched them go to the car, and he 

didn't leave the door frat:ne and go back to his bed. He 

watched them drive down the street until they took a 

left turn to leave. Then and only then did he go back 

to his room, get back in his bed, and try to get back 

to sleep, and it's only then that he hears gunfire. 

You will have to say either to be polite, he's 

mistaken, or that he's lying about that in order to 

believe the defendant. Because what did the defendant 

say? The defendant said he immediately left and as he 

was rounding this corner, he saw Smiley, Nick's car, 

and Regina started screaming. He reached for his gun, 

rolled his window down, and start shooting. 

Somebody is not telling the truth. It could not 

have happened both ways. Other issues that are just as 

important that support Mr. Rosas's ~tatement about what 

happened, first of all, the time period in which he 

gave that statement was rigb.t as officers got there he 

gave a statement to them immediately. So did Yessica. 

And Yessica also says that she saw her dad make him 

leave. She went back to her bed and tried to get to 

983 
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Rebuttal closing argument by Plaintiff, 1-30-07 
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Never does the defendant even say he was going to 

kill us; he was going to shoot me. So she's surprised 

by it on the stand. 

What other significant value does that reaction 

and that statement have? It proves that the defendant 

is not telling the truth, is not credible on the stand, 

because what did he say on the stand under oath? That 

she brought the issue of Smiley to his attention as 

they were rounding that corner, that she did that. 

And there's another example right there of a big 

material contrast between what the other person in the 

car said happened and what the defendant does. And 

what does Regina have to lose or gain by telling you 
·-------·------

anything other than the truth? What does the defendant 

have to lose or gain by telling you anything other than 

the truth? 

The defense says, well, why would he go over to 

Yessica's house if he didn't know that Nick was going 

to be there? Remember where they are earlier, if 

that's where they are, is in Wolfie's alley. Why? 

Everybody is looking for Wolfie; that's the hangout. 

Guess who is not there? Wolfie. 

So Nick is looking for Wolfie, and Wolfie is not 

there. Who is Wolfie's girlfriend? Yessica. The 

defendant goes to Yessica's home because, logically, 
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Then finally, the defense says time is relative. 

I mean, come on. Jose and Yessica don't hav~ much to 

add to this case. It's just a few seconds. Well, 

first of all, that's not their testimony. It wasn't a 

few secondsi it was minutes. It was, went back to bed, 

trying to get to bed. It was Jose watching the car and 

take the turn, then he went to bed, and then, after a 

period of time, he heard the gunfire. 

It was Yessica saying she watched her dad escort 

them out and watched her dad till he closed the door 

and then she went and closed her door, got back in bed 

apd was laying there for a period of time before she 

heard the gunfire. 

Now, time is something that in significant events, 

I'll call them, such as being harmed in a car crash or 

some major incident that you might be involved in, you 

may lose track of time. But these two individuals 

weren't involved in that. These weren't the ones that 

were shot. These are the people that all they know is: 

Here's the time frame. Here's what happened here, 

here, here. I didn't see the shooting. I wasn't a 

participant in that. 

It's just as an example of time and how much can 

be accomplished in a little period· of time, but 
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Plaintiff, CAUSE NO. 06-l-01643A 
vs. 

ADRIAN CONTRERAS REBOLLAR, 

Defendant. 

ORDER GRANTING IMMUNITY 

THIS MATTER coming on regularly for hearing in open court on the motion of the 

plaintiff, supported by the affidavit of GREGORY L GREER, Deputy Prosecuting Attorney for 

Pierce County, Washington, and it appearing that the ends of justice will best be served by 

having AHRIA JAMES KELLEY available as a witness against ADRIAN CONTRERAS 

REBOLLAR, the defendant in the above entitled cause, Now, Therefore, it is hereby 

ORDERED that AHRIA JAMES KELLEY, upon pain of contempt in the event that he 

should refuse to testify in the above entitled cause and pain of perjury should he give false 

testimony in the above entitled cause, shall testify as a witness when subpoenaed by the State of 

Washington to give testimony in the above cause. 

IT IS FURTHER ORDERED that AHRIA JAMES KELLEY shall be immune from 

prosecution for or on account of any transaction, matter or fact concerning which he has been 

ordered to testify. 

ORDER GRANTING IMMUNITY· t 
ohmaoimmun.dot 

Office of the Prosecuting Anomcy 
930 Tocomn Avenue South, Room 94G 

Tncomn, Washington 98402 .. 217 \ 
Main Office; (253) 798-7400 
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vs. 

ADRIAN CONTRERAS REBOLLAR, 

Defendant. 

BENCH WARRANT· MA 1'ERlAL WITNESS JOSE 
L.ROSAS 

IO -WITNESS ADDRESS: 6627 E K St, Tacoma, WA 98404; 6621 E K St, Tacoma, WA 98404 
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TO ALL PEACE OFFICERS IN THE STATE OF WASHINGTON, GREETINGS: 

WHEREAS, an order of court has been entered directing the Clerk of the above entitled court to issue a 
warrant for the arrest of the above named Material Witness JOSE L. ROSAS 

SEX M; RACE W·, EYES Brn; WEIGHT \90; HEiGHT 5'111'; DATBOF BIRTH 06/\9/1966; POLICE AGENCY 
TACOMA POLICE DEPARTMENT; DATE OF VIOLATION 04/12/06; POLICE AGENCY CASE N0061020028; 

You are hereby commanded to forthwith arrest the said JOSE L. ROSAS, to be held has a materia! 
witness as ordered by the coul't and bring said material witness into court to be dealt with according to law. 
BAIL IS TO BE SET IN O?EN COURT. 

WITNESS THE HONORABLE_....._~.o:::.l.._::::.._~~4....::::::.u~_u~.!:o...~.-'-----­
Judge ofthe said court and seal thereof affixed 
This ~.r;Wy of December, 2006. 

O'E.C , 11 ,uUtl 

E:-:trntlition: 0 Shutlle Stutes Only 
klk 

Nntio tde W,wrant Service Fee $IS/Return Fee $5/Mileage $_ffOTAL $_ 

Records Sp~clalist • ~JvJ:!/ _, 
Employee # . . /L/6 , 
Is signing for and at the direction of the 

BENCH WARRANT/ MATERIAL w/S~f{lqer. 
witmwbw ~&11~~ Jfd/¢a,/4. tlme: .. ..lKLi£ .. 
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Office of the l'ro,ccutfng Al\omey 
930 Tucomn Avenue South, Room 946 

Tccoma, Wn$hiogton 98402-2)71 
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384 u.s. 436 MIRANDA v ~E OF ARIZONA 
Cite as 86 S.Ct. 1602 (1906) r ily waive privilege to remain silent. U.S. 63. Crimina! .Law ~51~ L C.A.Cons~, AI.Wnd. 5. Confesmons remam a proper ele-

·, ment in law enforcement. 
,W 57. Criminal Law ~518(1) 
"f\o Requirement of warnings and waiv- 64. Criminal Law 0=>412.1(1) 

er of right is fundamental with respect 
I 

to Fifth Amendment privilege and not 
simply preliminary ritual to existing 
methods of-interrogation. . 

58. Criminal Law 
~406(2), 412.2(3), 412.2(5), 518(1) 

Warnings or waiver with respect to 
Fifth Amendment rights are, in absence 
of wholly effective equivalent, prerequi­
sites to admissibility of any statement 
made by a defendant, regardless of 
wheth(3r statements are direct confes­
sions; admissions of part or all of of­
fense, or merely "exculpatory", U.S. 
C.A.Const. Amend. 5. 

59. Criminal Law ~393(1) 

Privilege against self-incrimination 
protects individual from being compelled 
to incriminate himself in any manner; it 
does not distinguish degrees of incrim­
ination. 

60. Criminal Law ~4.12.2(3) 
· Statements merely intended to be 

exculpatory by defendant, but used to 
impeach trial testimony ·or to demon­
strate untruth in statements given under 
interrogation, are incriminating and may 
not be used without' full warnings and 
effective waiver required for· any other 
statement. tr .. S.C.A.Const. Amend. 5. 

61. Criminal Law 0=>417(1) 

When individual is in custody on 
probable cause, police may seek out evi" 
dence in field to be used at trial against 
him, and may make inquiry of persons 
not under restraint. 

B2. Criminal JLaw .0=>412.2(3), 41"1(1) 

Rules relating to warnings and waiv­
~r in connection with statements taken 
ln police interrogation do not govern 
;reneral on-the-scene questioning as to 
:acts surrounding crime or other general 
1uestioning · of citizens in fact-finding 
lrocess. U.S.C.A.Const. Amend. 5. 

Any statement given freely and vol­
untarily without compelling influences is 
admissible. · 

65. Criminal Law @::;>412;1(1), 517.1(1) 
Volunteered statements of any kind 

are not barred by Fifth Amendment; 
there is no requirement that police stop 
person who enters police station and 
states that he wishes to confess a crime 
or a person who· calls police to offer con­
fession or any other statements he de­
sires to make. U.S.C.A.Const. Amend. 5. 

66. Criminal Law 0=>393(1) 1{ 
When individual is taken into cus­

tody or otherwise deprived of his free­
dom by authorities in any significant 
way and is subjected to questioning, ~ 
privilege against self-incrimination is 
jeopardized, and procedural safeguards 
must be employed to protect privilege. 
U.S.C.A.Const. Amend. 5. 

67. Cdminal Law 0=>412.2(3), 412.2(5) 

Unless other fully effective means 
are adopted to notify accused in custody 
or otherwise deprived of freedom of his 
right of silence and to assure that exer-

. cise of right will be scrupulously honored, 
he must be warned before questioning 
that he has right to remain silent, that 
anything he says can be used against him 
in court, and that he has right to presence 
of attorney and to have attorney appoint­
ed before questioning if he cannot afford 
one; opportunity. to exercise these rights 
must be afforded to him throughout in­
terrogation; after such warnings have 
been given and opportunity afforded, ac­
cused may knowingly and intelligently 
waive rights and agree to answer ques­
tions or make statements·, but unless 
and until such warnings and waiver are­
demonstrated by prosecution at trial, 112 
evidence obtained as a result of interro-- . -gation can be used against him. U.S. 

C.A.Const. Amends. 5, 6. 
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which further questioning would be per­
missible; in absence of evidence of over­
bearing, statements then made in pres­
ence of counsel might be free of com­
pelling influence of interrogation process 

50. Constitutional Law ~43(1) 
High stan5ard::· of proof for waiver 

of constitutional rights apply to in-cus­
tody interrogation .. 

51. Criminal Law ~414 
and might fairly be construed as waiver State properly has burden to dem-
o£ p;ivileUgeS for purposes of these state- onstrate knowing and intelligent waiver 

_men s. · .C.A.Const. Amend. 5. of privilege against self-incrimination 

./) 45. Criminal Law ~412.1(1) ..... \ and right to counsel, with respect to in-
Any statement taken after person \ communicado interrogation, since state 

invokes Fifth Amendment privilege ~an- \ i~ responsible for esta?lis?ing isola!ed 
, not be other than product of compuls10n. , circumstances under which mterrogabon 
--·-cu .S.C.A.Const. Amend. 5. ..~ J takes place and has only means of making 

46. Criminal Law ~412.2(1) 
If individual states that he wants 

.attorney, interrogation must cease until 

.attorney is present; at that time, in­
dividual must have opportunity to confer 
with attorney and to have him present 
during any subsequent questioning. U.S. 
·C.A.Const. Amends .. 5, 6. 

47. Criminal Law ~412.2(3) 
While each police station need not 

. have "station house lawyer" present at 
all times to advise prisoners, if police 
:propose to interrogate person they must 
make known to him that he is entitled to 
lawyer and that if he cannot afford one, 
lawyer will be provided for him prior 
to any interrogation. U.S.C.A.Const. 
. Amend. 5. 

-48. Criminal Law ~393(1) 
If authorities conclude that they will 

not provide counsel during reasonable 
period of time in which investigation in 
field is carried out, they may refrain 
from doing so without violating per­
. son's Fifth Amendment privilege so long 
. as they do not question him during that· 
time. U.S.C.A.Const. Amend. 5. 

-49. Criminal Law ~414 
If interrogation continues without 

·presence of attorney and statement is 
-taken, government has heavy burden to 
demonstrate that defendant knowingly 
and intelligently waived his privilege 
against self-incrimination and his right 
to retained or appointed counsel. U.S. 
.C.A.Const. Amend. 5. 

available corroborated evidence of warn-
ings given. 

52. Criminal Law ~517.2(2) 
Express statement that defendant is 

willing to make statement and does not 
want attorney, followed closely by state­
ment, could constitute• waiver, but valid 
waiver will not be presumed simply from 
silence of ·accused after ·warnings are 
given or simply from fact that confession 
was in fact eventually obtained . 

53. Criminal Law ~641.9 
Presuming waiver from silent rec­

ord is impermissible, and record must 
show, or there must be allegations and 
evidence, that accused was offered coun­
sel but intelligently and understandingly 
rejected offer . 

54. Criminal Law ~412.1(4) 
Where in-custody interrogation is 

involved, there is no room for contention 
that privilege is waived if individual 
answers some questions or gives some 
information on his own before invoking 
right to remain silent when interrogated . 
U.S.C.A.Const. Amend. 5 . 

55. Criminal Law ~412.1 ( 3), 412.1 ( 4) 
Fact of lengthy interrogation or in­

communicado incarceration before state­
ment is. made is strong evidence that 
accused did not validly waive rights. 
U.S.C.A.Const. Amend. 5. 

56. Criminal Law ~393(1) 
Any evidence that accused was· 

threatened, tricked, or cajoled into waiv­
er will show that he did not voluntar-
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STATE OF WASHINGTON, V 

vs. 

ADRIAN CONTRERAS REBOLLAR, 

Plaintiff, CAUSE NO. 06 .. 1-016 -'bate JL/..3,cJ0 
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IN cou 
BENCH WARRANT- MATERIAL WJTNES: 
AHRJA JAMES KELLEY . 

FILE 0 
CLERK'S FriCE 

Defendant. 2 6 
~==~=~....,.,...,...=-=~-~~,............,.~--~-::-::-:::-::::--...,..,..,...=--~,..,__........::::_ 2006 p M 

WITNESS ADDRESS: 618 ESt, Tacoma, WA 98404; 247 Tacoma AveS, Apt 202, Tacoma, W 19/:l COUNTY . ' 
~EV N STOCK ·PASHIN TON 

TO ALL PEACE OFFICERS IN THE STATE OF WASHINGTON, GREETINGS: y ~~ '~{~ 

WHEREAS, an order of court has been entered directing the Clerk of the above entitled court to issue a 
warrant for the arrest of the above named Material Witness AHRlA JAMES KELLEY 

SEX M; RACE AMERINDIAN/ALASKAN; EYES BRN; WEIGHT 160; HEIGHT S'll"; DATE OF BIRTH 
14 08!30/1987; POLICE AGENCY TACOMA POLICE DEPARTMENT; DATE OF VIOLATION 04/12/06; POLICE 

AGENCY CASE N0061020028; 

l5 

16 

17 

18 

!9 

20 

21 

22 

23 

24 

25 

You are hereby commanded to for'thwith arrest the said AHRIA JAME:.S KELLEY, to be held ha.S a 
material witness as orclered by the court and bring said material witness into court to be dealt with according lo 
law. BAIL IS TO BE SET IN OPEN COURT. .._ 

This is lo certify that I 
thereof on the __ doy of __ ...:::... ___ ..;;c:::....., 

Extradition: 0 Shu Hie Stntcs Only 121 N 
klk 

Warrant Service Fee $l.S/Rctum Fcc SS/Milcagc $_/TOTAL$_ 

BENCH WARRANT/ MATERIAL WITNESS· I 
witmwbw 

Office Oflhe PrOSCGIIling AUomey 
930 T~coma Avenue South, Room 946 

Tncomn, Washington 98402 ·Z 171 
Main Office: (253) 198-7400 



AFFIDA VlT OF 

!O.r \ OJ\ Co V\-\-r e.-r ® 

STATE OF WASHINGTON 

County of Gt'f'q~o \\ttr'bor. ss. 

I ~cir\a.YI C...o'f\\-'(e:rQ6 declare under .penalty of perjury and 
on oath state the following: 

~ -wo.o wo.\~\n,e o\1~ t\e. a..'I\J. o-\-ory mote.\ room, vibet\ :x: oo.w w~a+ apve.a.recl. -\:o 

'T1le \ \Y..e o.n o.~ero..ee.· ~oe. \nrlood.oo.\ one-g,V..\n~ to'lllo.rd. roy ~arv...eA \fe..'n\c.\e, vi \1-n 

\\o e.y·eo NAr..foWi'fl~J,e.x-\-xe:roe\~ £-oc.uoiY\E} ·,VI on my cCAx:. \\e.. ViM ..Jg\~~ 
. ' . 

\I'Jo.6 6)\e.-a."'\'1\,8 \\V-.e \\o.\£~ crovc,'\\\~ 1h\b e:.:t-\:re..ro~\~ o.\o.r roe.cl roe... to ±n_e. 

e.$.tevH:\ ..f-\u,t -\-\\"\6 JAV1 ~~6 .e.\\-'1\e.'f k'll~ to 6:\-ea\ WIV ~) or ~0..6 \oo¥..\Y\9 

f.a.L_ffi·e.. F. \1-\ex 'II aN ~\5 .e'Atreroe.~'/ na.rrower!_e_~ and \t\a\£ wo.y Cleo vc.\\\'1\:\ 

~'dle.d.'Me -\-o Tho.+ e;"'l.=\=e:i\c\J *-vwA ;1: £e\t 'he. -wcu.> ac,-\-va.\\~ \oo·V~\n,g £or 1!\eq_ 

1-\ud: ioJ 1-o 6ee \~ .::><>'fll.e.:OY\e. vlo.b ine\kt"e.- C.my:l Ve.bic..\e. 'The. time vvcat> 

G:CAr\'i \'/\ 1-\e.- 'MOt'f\\'1\[6 bO'M·e ... .YJbe.:f~'t.IL\LXlLJQ_jJ_Q_:_aQ \\.\!\. :t fO.'fi bo.c.¥,_~-­

.fu_ room unrl 'ne.ru-"d oome. ~~d.\~\e. _m~_y.a_ic.e bvt ~u\an:t roav.-e.._oJt:t_ 

~\\fA+ \1- 'I( Ot6 0-e % ho..cl o"\'1 6-\:~~ve..c\ 4-6 o-\-e V6 out of +"~ door. o.nd viM 

Affidavit 
. 1 of 2 



384 u.s. 436 
. ) 

MIRANDA '9. ·~~.ci:TE OF ARIZONA 160b 
Cite as 86 S.Ct. 1602 (1966) 

31. Criminal Law ~412.2(1) . 
Right to have counsel. present at in­

ter.rogation is indispensable to protection 
of Fifth Amendment privilege. U.S.C.A. 
Canst. Amend. 5. 

32. Criminal Law ~4.12.2(1) 
·--· _·_ Need_for-counseLto-protect . Fifth 

Amendment privilege comprehends not 
merely right to consult with counsel prior 
to questioning but also to have counsel 
present during any ·questioning if defend­
ant so desires. U.S.C.A.Const. Amends. 
5, 6.. 

33. Criminal Law ~412.2(5) 
Preinterrogation request for lawyer 

affirmatively secures accused's right to 
. have one, but his failure to ask for lawyer 
does not constitute waiver. U.S.C.A. 
Canst. Amend. 5 .• 

34. Crimina:l Law ~412.2(5) 
No effective waiver of right to coun­

sel during interrogation c'an be recog­
nized unless specifically made after warn­
ings as to rights have been given. U.S. 
C.A.Const. Amend. 5. 

35. Criminal Law ~412.2(5) 
Proposition that right to be fur­

nished counsel does not depend upon re­
quest applies with equal force in context 
of providing counsel to protect accused's 
Fifth Amendment privilege in face of in­
terrogation. U.S.C.A.Const. Amend. 5. 

36. Criminal Law ~412.2(3) 
Individual held for interrogation 

must be ciearly informed that he has 
right to consult with lawyer and to have 
lawyer with him during interrogation, to 
protect Fifth Amendment privilege. U.S. 
C.A.Const. Amend. 5, · 

37. Criminal Law ~'112.2(3) 

· 38. Criminal Law ~412.2(1) 
If individual indicates that he wish­

es assistance of counsel before interroga­
tion occurs, authorities cannot rationally 
ignore or deny request on basis that in· 
dividual does not have or cannot afford 
retained attorney. 

39. Criminal Law ~393(1) 
Privilege against self-incrimination ·, 

applies to all individuals. U.S.C.A.Const. 
Amend. 5. 

40. Criminal Law ~641.6(3) 
With respect to affording assistance 

' of counsel, while authorities are not re­
quired to relieve accused of his poverty, 
they h~ve obligation not to take advan­
tage of indigence in administration of 
justice. U.S.C.A.Const. Amend. 6. 

41. Criminal Law ~412.2 ( 3) 
In order fully to apprise person in­

terrogated of extent of his rights, it is 
necessary to warn him not only that he 
has ri.ght to consult with attorney, but 
also that if he' is indigent lawyer will 
be appointed to represent him. U.S.C.A. 
Canst. Amend. 6. · 

42. Criminal Law ~641.7(1) 
Expedient of giving warning as to 

right to appointed counsel is too simple 
and rights involved too important to en­
gage in ex post facto inquiries into finan­
cial ability when there is any doubt at 
all on that score, but warning that in­
digent may have counsel appointed .need 
not be given to person who is known to 
hav'e attorney or is known to have ample 

· funds to secure one. U.S.C.A.Const. 
Amend. 6. 

43. Criminal Law ~412;1(4) 
Once warnings have been given, if . 

individual indicates in any manner, at 
any time prior to or during questioning, 
that he wishes to remain silent, interro-

) 

Warning as to right to consult 
lawyer and have lawyer present during 
interrogation is absolute prerequisite to 
interrogation, and no amount of circum­
stantial evidence that person may have 
been aware of this right will suffice 
to stand in its stea.d. U.S.C.A.Const. 
Amend. 5. 

gation must cease. U.S.C.A.Const. / 
Amend. 5~ 

44. Criminal Law ~412.1(4.) 
If individual indicates desire to re­

main silent, but has attorney present, 
there may be some circumstances fn 
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19. Crlmlnal Law <t==>998 (6) 
Whether conviction was in federal or 

state court, defendant may secure post­
conviction hearing based on alleged in­
voluntary character of his confession, 
provided that he meets procedural re­
quirem~nts. 

20. Criminal Law <t==>412.1(4) 
Voluntariness doctrine in state cases 

encompasses all interrogation practices 
which are likely to exert such pressure 
upon individual as to disable him from 
making free and rational choice. U.S. 
C.A.Const. Amend. 5. 

21. Criminal Law e=::>412.2 ( 4), 641.12 (2) 
Independent of any other constitu­

tional proscription, preventing attorney 
from consulting with client is violation of 
Sixth Amendment right to assistance of 
counsel and excludes any statement ob­
tained in its wake. U.S.C.A.Const. 
Amend. 6. 

22. Criminal Law <t==>412.2(4) 

25. Crlmlnnl Law c:f;:;:>t.· 8(2 · ~. 

If person in custody is to be sub­
jected to interrogation, he must first be 
informed in clear and unequivocal terms 
that he has nght to remain silent, as 
threshold requirement for intelligent de­
cision as to its exercise, as absolute pre­
requisite in overcoming inherent pres­
sures of interrogation atmosphere, and to 
show that interrogators are prepared to 
recognize privilege should accused 
choose to exercise it. U.S.C.A.Const. 
Amend. 5. 

26. Criminal Law <t==>518(1) . 
Awareness of right to remain silent 

is threshold requirement for intelligent 
decision as to its exercise. U.S.C.A. 
Canst. Amend. 5. 

27. Criminal Law <t==>393(1) 
It is impermissible to penalize in­

dividual for exercising his Fifth Amend­
ment privilege when he is under police 
custodial interrogation. U .S.C.A.Const. 
Amend. 5. 

Presence of counsel in cases present-'i·-·
28 

C . . 1 L <t:::>407(1) ···--·! , 
1 
, , , , , , f _ \ . runma aw 

eo wou o nave oeen aaequate prowc lVe \ Prosecution may not use at trial fact \, 
?evice nec~ssary to make proce~s of police) that defendant stood mute or claimed his \ · 
m~e~rogatlon. conform to d

1
1ctates .of, privilege in face of accusation. -· 

pr1vlle.ge ; h1s presence wou d have 1n- L._~ . ··,.. 
sured that statements made in governc 29. Criminal Law <§::::;>518(2) 
ment-established atmosphere were not Whatever background of person in­
product of compulsion. U.S.C.A.Const. terrogated, warning at time of interroga­
Amends. 5, 6. tion as to availa.bilit:v of right to remain 

23. Criminal Law <t:::>393(1) 

( Fifth Amendment privilege is avail-
able outside of criminal court proceedings 
and serves to protect persons in all set­

. / tings in which their freedom of action is 
curtailed from being compelled to in­
criminate themselves. U.S.C.A.Const. 
Amend. 5. 

\ 24.. Criminal Law <&:;:;>393(1), 412.2(3) 

To combat pressures in in-custody 
interrogation and to permit full oppor­
tunity to exercise privilege against self­
incrimination, accused must be adequate­
ly and effectively apprised of his rights 
and exercise of these rights must be fully 
honored. U.S.C.A.Const. Amend. 5. 

silent is indispensab e to overcome pres­
sures of in-custody interrogation and to 
insure that individual knows that he is 
free to exercise privilege at that point 
and time .. U.S.C.A.Const. Amend. 5 . 

30. Criminal Law <§::::;>518(3) 
Warning of right to remain silent, as 

prerequisite to in-custody interrogation, 
must be accompanied by explanation that 
anything said can and will be used 
against individual; warning is needed to 
make accused aware not only of privilege 
but of consequences of foregoing it and 
also serves to make him more acutely 
aware that he is faced with phase of ad­
versary system. U.S.C.A.Const. Amend. 
5. 
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Affidavit pursuant to 28 U.S.C. § 1746 and DICKINSON V. WAINWRIGHT, 626 
F.2d 1184 (1980) sworn as true and correct under penalty of perjury has 
full force of law and does not have to be verified by notary public. 

I, At},.J~.d:cia.YI Co'l\+rc.:f'0.6 L. am a u.s. citizen competent to testify and 
herein attest- under penalty of p.erjury that .al.l. statements contained 
herein is the absolute truth. 

Respectfully submitted on this \~~day of ~ovember 

Affidavit 
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l\driM_Cd2Y\-\-re 'f o.o 
Print Name 



DECLARATION OF SERVICE BY MAIL 

GR3.1 

, declare and say: 

That on the \1-- day of \Jo'/e.'M~~"' 

.•• il.-''!,':"' :: 

i. ( ,: ~ .: ~ L; i -, ;. :_ 

following documents in the Stafford Creek Correction Center Legal Mail system, by First 

Class Mail pre-paid postage, under cause No. _l\___._._\lo--t-?f:__..d...'-"----T-~------

'' o \ ' c. \ " m { J\J> 6 O~·'f e..W\e..Y\-1-erA 9\'CO vn<:\6 • 

addressed to the following: 

Co\)'{~ Of h ~e.C\\s ) tf)·,l' 62-.. 

9;5 0 "~ro qd \r\I<A~ , Sv'i\-e, 3 00 

~I' CACO YY\a I W \\ , <\ /{ 4, O;;t..- l\4 5 Ll 

~·~ ex--ce.. Co VV\\~ 'V fD.Se.c.v± o rs 'Pe?\- . 

'\ 30 'Taco mo- \\ye_" 6 . &-rn. q q0 
"'\(A(i)\IY\(A) \11\' qi q 0~ 

I declare under penalty of perjury under the laws of the State of Washington that 
the foregoing is true and correct. 

DATED THIS \ T +n day of ~o\fe.'Mbe..:r , 2011__, in the City of 
Aberdeen, County of Grays Harbor, State of Washington. 

UNIT "\.': 

STAFFORD CREEK CORRECTIONS CENTER 

191 CONSTANTINE WAY 

ABERDEEN W A 98520 

SC 03.1 -DECLARATION OF SERVICE BY MAIL 
PAGEl OF 1 


