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©I. \DENTITY OF TPETITIONER
Adrian Contreras-TRebolar (Petitione™) For now
acting pro se, asks thig Courd +o respe-
ctPully accept and grant +this motion For
Discretionary Review of +he Courd of
Appedls W ite decision of . State v. Adrian
Contreras-Rebollar. W+s decision is &esig-—
nated w Pard L of +his motion.
T. COURT OF APPEALS DECISION

Hereby Petitioner respectPully asks This
Honorable. Courd, 4o grant discretionary ye-
view of Ws TRP under cose ¥*. §lbFa-#~T,
which said Cour} oF Appeals is either Failing
in granting its motions, or it is Pailing o
recognize its own motions, that have been
ForMev\y grm\'\'ea by its very own Court.

Either way, i+ is adversely ?ve()ud‘\c.'\a\
Yo its clients, as wel as Petitioner, in +hat,
there is a lack of “+ransparency. and
efPective review UVpon its decision on/of
this case, and porentially other coses as
wel. Thereby, petitioner shoold be alowed
Yo receive ePPective, and ‘\'qng\h\e feview



by this MHonotable Court, and in olowing W o
proceed W Yhis Court via the representalion
® counsel appointed ot public expense based
on hie ‘ma\ieemwl?'mmo\q\ burden.

A copy of *that decision is attached o
Yhie perition as hppendin A at p.g. \2-2a.

TL. 'oSVES PRESENTED FOR REVIEW
A. Nesignments of Ervor
\. The Court of ‘\?yBQ\s either Foiled in 5(7%\-\“3
or, tefusing Yo acknowledge ite own courtls
granted motrion when dismissing petitioner's
PR? as untimely. |
~ & The Court of Agpeals unproperly denied, pet-
itioner’s PRY ogeting briel issves when it
misinter preted petitioneMs concededment
Yo those claims, in and oF peXitipner's
~ resyonse Yo tespondanrs brie¥.
M B \ssies ?e.r’rqmm Yo Nasigments of Evrov
1. Did the CON commissioner oand cour¥ Clerw

properly allow For equitable Yoling +o be
applied Yo petivioner's case’ (P\‘ss\snmw&s of

Evror 1)



& Did the. CON wrondy deny petitioner's PRY.
claim of ¥%e exclusion of We co-counse)l From
Yeial when deciding Yo &rate ¥hat a Yrial court
discretional ervor is the same as that of a
direct structural defect of a magnitude which
crivicaly dewed Wm a constitukional vight? |
(hssigments & Ertor &) .

3. W Yhe COM decided Yo dew vetitrioner's timely

fled PRY on basie thar he rtoised the same.
i5sve8 on direct teview, buk nonetheless
argved Yhat said iesves warranted a ve-examingtion
o&F the Facks, did +the COA Pail +o overlook his .
argument For Yhe re-examination based on Awe
mniscule concedement? (Assignment of Evror R) -

5. \Where appelate counsel rendered inetPective
assistance of cowsel on direct review and
pexitioner received predvdice Yhereol on. his
direct appeal, May and Should this Court gllow
Por few regpresentation +o argve tiis
ineffectiveness belfore tws Court?

(P\s.s'\gnmevx+ of Evrvor 2)



INTRODUCTION.

This Petition Yor Review is gresented under
RRY b, of pbic iterest dve Yo the distinguished
Pacts W getitioners case that although petiYioner
Wad previously been granted a mo¥ion %o supplement
arounds on Wis TRP in, by, and twrough, Yhe special
granting oF egquitable Yolling of Yhe +ime, of all
bit & veeks Yo Yhus, and then, timely be
alowed Yo Pile said, V.s. conskitutional violations
5\)??\&\%6“‘)’0\\ 3(‘0\)“0\5 of  \his TART.

The Covrt of f\pyeC\\é,vDN.& nonetheless
dismissed said drovds as unkimely, Making "o menkion
of petitioner's previously gramked motion o supplement
gromds on Wis TRY, or potentidly any o¥her motiones granted
before, Jumping the gun inko dismissing TeXitioners
Tersonal Restrant Tedidion. Unlike Yhe CON dudges,.or
any Other Judge, ) dont have clerke who handle . my
records, O are in charge of My vecord Keepings,
and wnike a wmillionare or celebrity | don't¥ have X\
money Yo simply qay Por an arsenal oF \awyers, yet
alone, a single lawyer +o Yake care of my courd

Matters.



NOY\&‘\'\\e\éE‘S, \ Yake \My \ngrA\ reseadrch and dra-
Pting Vvery seriovsly, Yo Yhe point that Ve deve-
\oped I/young arthritis® paine on my right hand wrist
and e\bow in  carefully, legibly, and W as smdl prink
as ) can get, drafting my qreviovs briefs Yo the
Coy of Appeadls: Thus, as a qro- se litigant | tave
s (my \ife, Yhe court deadlines ond. briefs |
implied, very seriovs\y)-

The COR Wowever, Wave \eFt me Yo believe
Hhat no wmatter wow seriove \ am and may be
the Yth and M¥h V.6, ConsT. Amend. of and under
equal proYection of the law, does not apply o
everybody. W being a pro se \itigant, | understand
Pra¥ on Yop ofF Yhat \am a sp caled "comicted
Pelon.© Wowever, with the well Pounded Wnowledge, that
mm "y case curtiiled o very strong se\f-defense.
claim, | Figured Yhe (\\)Ages deciding wmy case would
have at least Yaken the Yime ‘o (before going +o
libel and 4+hen or Yhereby dismiosing my TR? as
untimely) hey would've of least \ook a¥ Yhe
previovsll granted motione (For continvance and the
like) granted to me by Yheir very own courdt

commissioner and clerh.



Nence, | hereby, wish o prove how Yhe COA
Judges happen Yo, ger lost i the ’ya?em Xeal and
Yhereby, dfter citing certain ibeliove \anguage.
dismissed my PRT (svpplemental grounds) as unrimely,

 Instead of Yeying Yo Waste thie Couwrt's Xime i

being Vibeligys touards the CON wrongful and erroneovs
determination W calculakion of Yhe actval court deadline
wich | was actualy impesed under, and, which can easily
be determined by the Court ofF Agpedls resgomse to

and \etter in Appendin-A=1

|, hereby, present wmy simple. and vecord proven
'pager rail .

1) On 4-W-\0 Yhe COM issted its mandate o
resentence . (Appendin -A-3)

) Resentencing was weld on b/adflo and actual order
.gien Vbr and on Yhat resentencing hearing was
on F/a/0 (hypendix-h-2) and a screen prinrout
Crom LINA oF petitioner’s ouperior court case
#.0b-1-01642-4; a5 wel as cover 7.g's oF
those Report of Troceedings.

) Going by ‘the CON calculation that 4/wfw bomg
- Yhe commencing date For thwe 1 yo statutory

Nimivation Tor colateral velief, cited i Yhe



decision. (Appendin-A .9. al) ‘

4.) Thue bringing Yhe 1 yr collateral relief deadline o
Hiw |

5) Petitioner's TRY was Filed by +he CON clerk

Yimely atfon 2/aa/\ (Aypendin-N-2), as shown in

cover ¢4- by Courk Dequty Clerls signatire and st -

amg). o '

b) Nter & continances stare responded/Filed its.
Tesponse as evidenced (Appendin—A-4) cover \etter
of ‘H’s resyonse stamped as Tiled by CON cler\,

)\ appelant, requested and was g“m\—\'o«)« ohe. eXYe ~
nsion of time Yo File my reply Yo *he State's |
response which | Yimely did (Mppendin-A-5) .

3.) On 10Jab/N and before the previous courty impps-
ed deadline of W\ W[\ the CON granted me my
Yimely Filed motion, W Pull, asking For wy alowem-
ert & supplemental gronds through discretion
arily granted and proper egquitable Yolling For
al bit & weeks Trom the previovs W\ court
deadline, . (P\V?c“di‘k~P\'b', "Wotion o 6Upp\em‘eh5r“>,

My senkiment was Hat wmy asking of al Lut &

Meels, Yo SUyy\e'Mo“\’ my Qvounds on my PRY

through equitoble Yoling, wox» timely and beSore



any decision of Tuling on ¥he briefs by the C.ommiesio-
ted ChWef Judge Wad been reached (among other Yhings),
Was not  the biggest thing to ask Yor scince certainly
Yhe state would've then been dlowed ‘o File its veop-
omse theveto, Wokotu the briefs reached Aheir Final
destination, Yo the commissioned ChWelf Judge. The
stake didnt oblect o appellante motion Yo supplement
2 gromds Yo wis TRY. o
) Both the Ruling Commissioner and Coury Clery granted
appellant’s motion.Whether Yhey veve right or wrong
in their decision, éNe;V\ Yhe relevency of getitioner's
ertors being all of constitutional magnitute, petit-
W ioner hereby leaves it up ko thie covrd to
decide .
10 Wovever, given the Pack Yha¥ Yhe CON denied
retitionerls 6\)??\6W\€:“‘\'Q\ grovds as unkimely, and
Porther gives a date of my Filing Yhose grounds
otlon W aal\, o al byt Wappens Yo be w‘\’r\\'\nl
tre dctudl coutt imposed deadline, Wappens Ao.
leave in Fhe wind of Yhis peitioner, Yhat the .
Shate Cowty of Nppeals, with ts 2 Judges who
decided (yer ol overloked +his Pack) and happened

Yo reach Yheir decision of dismissal under untimely



Tiling based on an ertonets date, oF on untendble  grounds
and therefore ohould and way el be as Noid, Yo which
Fhis Court should and could YThen, reach a decision on
said  supplemental grounds, or, my 44w and WYh V..
coNsT. Amend. vights of and under equal groection of.
e law did not app\y.

. Y. STATENMENT OF THE ChsE

A.  Substantive Facts

Petitioner hereby conforms Yo the substantive
Pacts. given on Wis origna)l attion, Yo wi¥ Ws Yimely
Piled  “Tetitioner’s Opening Brie?" o Vs Tersona
Restrant Tetition.

B, Procedura  Wistory

Trosecution charged Wr.Contreras by \ormation
Yo a couks of FTirsk dedree assanlt (Rew Ah.2b. ol
((a)), while armed (RewW 944A.210/510), and one count
of &% unlawtul possession ofF a Fireary (ROM 4.W\.04p
(A)(@)(i)- (c? \-R) The ewmpaneled (\\)“y cowicred

Wr.Contreras of the A counts \° aesavlt and Tound
We wWas armed in the commiesion of Yhese charges.

(RPD 10H6-47F, CP W08-12)
Tersonal Restraint Tetition was Yimely brovght Fordh
in Yhe State Cour’t of Agpeds, Div. & The marter was



consolidated ot State's request o hie direct
appeal based on conrinval errtors r———\ac'mg rrfoomvf;'\f\':\'e,dfo“ o
the resentencing of petitioner, to wit Yhe CoON
decided o Yemdnd once again Yo vesentetce petit-
ioner  on the overbroad calculation of Wis community
cUstody Yerm. The CON diemissed vexiYioners
original claime of Wie TRY as being Yhe same
issyes argied on divect veview, and then
dismissed Ws ovpplemental PR? grounds, under Yhe
CON calevlation, as being untimely. .
Rypelant now vestectfuly feXitions this Honorable
Covry Yo grant Wie geti¥ion and deem Yhe issves
presented as non-Frivolovs and Tind ‘that the Tetiv-
jonex i indigent so that the Courk may provide For
the appointment of counsel +o Further ardve Yhe
issves gresented by petitioner.
. ARGUNENT & NTHORITIES
RN T M i A IS
granted mo¥ion when dismissing getitioner's TRY
as untimely. ,

TeXitioner vveae“-\'s Yhe aforementioned issve +o

Yhie Vonorable Court pursvant Yo RN? V2.4 (b)(4).

0



As stated in Yhe brief, but concise whroduction
“to e petition, petitioner beliefs the Court of
Appeals erred i denying petitioner’s supplemented
aromds of Wis PRT as untimely in refusing Yo acknou-
\edge. o< wention appelant’s motion, granted by Yhe
Commissioner and Court Clerk Yo theveby allow
agpellant Yo supplement said grounds as XSO\ via
Yhe granting of eguitable Yoling &F A weeks in
‘Which Yo %ile Ythose grounds. . '
Relying on +he \angvage of the standard Form.
sent Yo petitioner by the clerh of Ywe Court,
"Thve introduction need mot conkain citations o the
record .\ Tetitioner has done 80 as W does not
syecifically prohibit Wm Prom doing s0 and s
relies on the record citations \isted in his
~introduction in and For the brief representation of
Yose Pacte. |
Tetitioner 15 persvaded that hie issve & an
issve oF substantial public inverests that should be
determined by hs Court Por several reasons:
1) the recent decision ofF \& <o Re<opna)

RegoXLoneX R wovdo, b5 Wn.ad 256, Vb, .34
b72 (200%), being overtly restvictive i olowing

\\



awe,\\qn\—s Yhe precurement and ollowement o

~ supplement grounds —on-PR?, W is oyertly testrickive

w Yhal the case does ot dve concise evamples or
. : . " N
avenves in which the Yerms. 'another's ma\feassance

ce
\
"bad Paith, deception, of False assivances,

’ ,  apqly.
Or, in What OGSeé/&XO\M‘Y\&ﬁ do Yhey apply, therefore
the. Courk of Apgedls is waidy given ins¥ryctions

as Yo that which s reskricted, “oow and Oy it is
restricted 99X 0% as Yo what 1o dlowed od
\\ow,w\w or when W is alowed, and Yhereby, y\qc\n\a,
not only the burdens of Qoe¥® in and on the
appellant, but Further placing Yhe burden of, and by
Pro se Weans, essentidly waving Yo make an

argument otherwise wot gwen or dloved by his
Courk under Docdho. ‘
The vagueness of Yhe terms: //Ma\?eqsance;

bad Faith, deceytion, or Polse assurances 7\\, as well
a5 the WHER \anguage applied Yo Yhose already
Vagoe. Yerms ouch as. “diec Yo another's Y aho?
Donde doesh't say, and ”‘mo\uo\iV\g\\ bad Vaith......
ot Palse assurances., given in ‘bo§b@, at W\- 44,

olly Purther complicates Yhe decigherment of said

caselaw by Judges, clerks, commiasioners, appeNanks

12



and the VWe.Therelore, Further restricting, ov
—overtly restricking Yhe apphicakion of o <o Vowds,
oS Wn.ad ot Wi-4a.

Lastly, otertly testricting he "\u\&\h of harmonious
?V‘owé\um\ Justice Yo be aw\‘\eA, a5 Yo Yhwse cases

which seek equitable Yolling, buy aleo as ¥p vhen +he COA
Judges are JustiFied in applying said equitable Yoling.
W is petitioner’s sentiment Huat Yhis Court shovld
drant discreXionary review of Yhe issve becavse the
Wy exempbion 4o the | yr cdlatera) veliet timeline
CUnder Dowde. equitable tolling) petitioner’s sentiment is
That gaue oRXe< said exemgtion 16 met, (as peritioner
wias granted a motion granting said equitable toling For
a Mere A weeks) edvs Xeew the CON C)Ua\ae,fo dve
overlooking this exemprion and simely denying petik-
ioner a hearing on Yhose supplemented grounds.
Telitioner drgues, Yhe COM Judges erved W denyig
Yhose Supplement TRT grounds as untimely in Yhat
they didny exen mention (a¥ al) petitioner's previously
granyed MmoYion Yo the egquitable ‘\'0\\\!’@ of & weeks

on \Ys decision.

\3



efore  going Purther W Wis argiment petitioner
wvishes Yo direct - ¥his- Yonorable Cowt o vead and
caretolly examine ot only the Motion but Yhe argument
and avthorities diven/lis¥ed n the motion presented
Yo Yhe COA. A copy oF Ythat mokion is Found in Appendin
A-b. | |

'“N) a5 Yvo\ﬁous\y nentioned on Yhwe m‘g\)me\' R 0D
only arguable excption, concerning the Yimeliness of
supplemental briefs For TRY, i cquitable Yoling, Yhis is
precisely what \ had asked For on my motion Filed with
Yhe COA, and which the COA Qmw\'éA w Toll.

Both Yhe CON  commissioner 60\@’\0\'\‘ as el as Yhe
coort clerk agreed as Yhs ‘o the A weeko sought
as wel as Yo the resons by which sad A weeks
were soug\ﬁ’, and gmh\'aa vc’r'\'\"\onef‘s motion 4o
sup plement.

However, Yhe > empaneled Judges either appareatly
overloohed or decided Yo overlook svch Fact and
decided instead Yo dismiss said TR? grounds as

untimely based on an ervoneovs deadline Court date.
kis erroneove i the sense Yhat going by the
appellate record continvances and wotions granted,

Yhe actual court deadline For Yimeliness was



W20\, af¥er appelant’s granted motions Tor conki-
nances and supplemental mokion was granted. Wence,
petitioner argues equitable toling Yo ‘he Ayr Yimeline.
shotld Furkher be applied in the application oF wotions
For continvances on Yhe given case. |
Lastly, W N\a co A 0osN WegoXeaX & oxX, Al .
.24.1030, 16\ Vadh. heg. 24 (R004), i is said that. "even ¥
Yhe original getition wae Ximely, a geXivioner wist demon-
strate that Ve suw\e,Me,w\'a\ brief e not Yime barred
P () he Med ¥ after Yhe Yime bar elapsed and
() he suvv\aﬂ\cﬂ*a\ briet adds a new claim thal |
was not included i the origwnal '\w‘\"\—\"\ox\.\\ (citing o
<& DoV, 15 Wn.Ad 125.) .
PeXitioner contends Ws svpplevental briet was <ox
Yime barred, and Yhat he did indeed File i+ Yimely
vithin the time aloted with the convinvances of
e case oo the A weeks dloved Yo Wim And, We
Fled supplemental Lrie? did add not one, but & nem
conbtitutional claims, which were mot in any way ncluded
. Yhe or’\g‘ma\ peition. .
Findly, due Yo Yhe bad Taith and Talse assvrances

| dexvived Trom being a gro se hixigany on Yhe TRY
makrer, | conld wot have identilied the issves

\5



" arrached Yo

vaised on My Supplemental grounds, becavse ) was
unaware Yhat 1y or‘\g\v\cla\crgvouncke would ot could - be.
dismicsed based on my svppoused, essentialy m\é‘mg .
Yhe . same 1ssves Auv'mg direct review, ,
¥ wae only dfrer this Fact, i receiving respondents
brief arguing Yhal My original Yimely TRY claims showld be
dismissed, Yhat | groceeded Yo Tle my ro se motion

Yo sugplement Yhose gromds Yhrough equitable Yoling, which
Yhe. COM granted. |

a&. The COM ungroperly denied petitionerls PRT openin
brief issies vhen it misinterpreted petitioner's

concededment Yo twose claims, of gexivioner's
resyonse Yo Tesgondants bLrie¥.

For this and issve petitioner velies on e argument
given in his ‘Response Xo Respondants Brief © of Ws TRY.
Thereby, Widhing Yo divect +he Coutt Yo that briel wot
Matr briet Tor Yhe sake of  Yurmol i the

excesive bricfs Yhat are likely dready ercesive in nature

Basicaly, geti¥ioner relies on o <o NoNe<Xy, 10} Wnad
449, 68\ 7.Ad 225 (\5\"6‘\)., which said caselaw dictates

pact . applying Yhe analysis used requites that Ywe reni-

eving Court determine whether Tekitionerls bycosdo For

. \
teliet Wave been ‘heard and deferrimed” in a Previovs

petition and F geXivioner ~» abusing Yhis TRY procese.

\b



Ao analysie thak getitioner would We thwis Coury Yo
address. Nso the \anguage oF & <o Koghoe, V0B -Wn: Ad
b82,#1* 7.2d 85 (1490),) specificaly \« to Aodex, W&
Wn.ad af 082 and b3F-68 ehonld FurtheX be applied by
this Court in petitioners case.

Ae evidenced on ¢.4.4 of petitiomer's veeoponee Yo
tespondant's briek, e nhever conceded that Yhat argument
wis the same as the issle examined on direct Teview.
Me only conceded as ¥we Yo Yhe And issve of Ve
original PRT opening briel. However, on s decision, the
CON on 7.4 W said that. "The interests of Justice oso
pucAT™ W\ reeXamining an issve.... ¥ some other
Justification For ‘waving Faled Yo raise a crucial goint or
m‘g\)Me,n* in the prior aw\'\oa*'\on.\\ e . Rets, AesX-

contX X Hxenson, WA Wnad 710, 720, \b .24 4 (2001) .

Twis, is correck, and i6 cettdnly, and i5 certainly

something peXitioner aready Wnew, howeves, becavse.
Yhe \ongdage oF said casclaw is very stvict on what.
"other Juekiticarion Bor having Faled Yo raise...’
©ooX agpelants duable chief orgument on Yhat is
InefPective hesictance ofF hppelake Counsel. hn
argument which ), as a pro se qetitioner are. wot

dvably vested or oble Yo wmake by pro se means, .

'+



| an already strating Yhat wy trial counsel was neffe-
ckive in Palling %o propose an otherwise crucial Jury
mstruction, Yo wit "Defense f hnother® Tor we Yo
Yhen Tucther dry Yo Tocus wy attention on the
ineflectiveness of my appelaYe counsel, guite Frankly,
Mmahes me logk Vike Im Jdust Yrying Yo blame
everyone eloe For My being in grison. ,

Wovever, \ wow Yws 1o not trve, and tws s
not my peroondl viewpoink, bk becavse of the
difficully in being a gro se \ivigant \ simgly do.
ot possess the Much needed knowledge i winning
such a claim.

However, the oforementioned sdid, | hereby wish
Yo raise Ytwe dictaking caselaw of Hxeavon, MA Wnad
at .740., aM & <o Retod ogoxcoX & Deonop, \6A wWnad
#69, 814, W00 7.24 241 (R00M), w arguing Yhat indeed
wy appellate counsel Fell below an oblective standard
of my reasondblencss and tendered inefPective during
wy direct veview For not taising an argument Yhat wold
otherwise. ©ox have reguired the application of a
harmless error analysis by the veviewing court, and
cse Yo instead avrgie on the gvouno\s of a

mere
discretional evror when it denied petikioner's motipn

5]



For a mistria, as opposed Yo, a structural defect i

the rendering of petitioner’s Co-counsel Recodds

direct arbi¥rary action and, W which Yhe *rig) court.
wd wox (ot Pirst) give s reasone Yor doing so.

Hence Ve'\—'\-\"\ov\ea\* was Y\“c;)UdEOe,A Auv'\ng his direct
review when dappellate counsel tendered ineffective
assistance of appelate counsel. \« <o Oconde, 15 Wp.ad
atr 84 see dso ax\-\o\—\a{k Q. Noswwoxon, Koo V.6. bbb,
690, \04.6.()‘, a0sx, 30 L.Ed.ad 64 (14%Y4); V.6, ConsT,
amend. YT; WAsH. CONsT. ark. 4, g. aa (amend. W)

Theteby peXilioner seels discreXionary veNiew pursy-

ant *o AT V2. H(L)() Tor yeXitioner certainly, at \east

Yried Yo bring ¥We argument before Yhe CON, winich

simply decided Yo overlook eaid argument rvaised by .
peritioner as it was wo¥ even Yaked about on the COA
decision. As we\ as 'vuvsuaw\' Yo RA? 12.4(b)(2), a5 Yhe
issve Which petiYioner orignaly seeks veliet For, Yhe
exclusion of Ve co-comse), is a signficant question
of \aw under “ooX\ the Const. of the State o WA, and
the Const. oF Yhe United States Yo Yhe othervise
absolute tight Yo the regresentation oF onels choice
derived Trom the otherwise guaranteed e,‘?\’&c,-\?ivb

assistance of counsel. V.6, CoNsT. hmend. V\; WASH, .

- CoNsT. ar. 1, g & (amend. 1); sce also JSaxed

19



SXxoXed \. ansd, 60F F.2d BA (3rd Cir \4F4).
. CONCLUS! ON

Appelant respecttily aske Yvis Wonrable Court Yo
grany this petiion For discreXionary review. Fetivioner
should be aloyed *o, i and Tor Yhe Purtherance of Jdustice,
as i+ would serve ihe public's interest Yo have concise
and Purther clarifying \anguage as Yo Yhe reasons Tor
drarting equitable Yolling, and, when eguitable Yolling
should apply. Teditioner was resentenced, by which the
COA begins Yhe calcolation of the 1 yo colatrerd relief
Yimeline From Yhe date of its mandate.

However, Purther questions drise, as, should equi-
Yoble Yoling avtomaticaly apply vpon the seeling and
granting of a continvance in the matter by either .
.WY“H? |

Lastly, in the Purtherance of Jystice, the
onlawful nature of reestraint cited i and qurevant Yo .
RA?16.4(c)(), petitioner ought have Wis 2 supplemented
drovnds Yo Wie TR? addressed by this Court.

Finally, vetitioner shovld be offorded o chance
Yo be regresented by counsel to Further advance Wis
clam that he Yeceived ineffective assistance of appe-
late counsel o\\)r'mg direct rveview, aad, Yo tepresent hn

on W& 1osves vaised *o Ahis Courd.

A0



DATED. December z,aca

ReopectPilly Submited,
Ndrian Contrervas-Rebolar

CERTIFICKTE OF MMLING

T cettiPy that on \&/a/ania, \ cavsed to be placed in

Yhe mails of Yhe United States, and theough the internal
mailing system of Wee, Pirst class postage pre-paid, a
origndl copy oF Ahis document addressed ol

WA. &tare Supreme Ct,

Kathleen Troctor, DPA
Sysan L. carleon/peputy clerk  Prosecuting Mrorney's OFfice
Yo BOX 40924 920 Tacoma Ave. &. hm. q4b
Olympia, WA. 46504

Tacoma, WA. 48404

Adeian Contreras-Rebolar
Poc %614629
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Consolidated Nos. 40962-3-11 and 41672-7-11

confidence in the outcome.’” Grier, 171 Wn.2d at 34 (quoting Strickland, 466 U.S. at 694).
Failure to demonstrate both prongs of the test défeaté a defeﬁdaht’s ineffective assiétance of
counsel argument on appeal. Grier, 171 Wn.2d at 33 (citing Thomas, 109 Wn.2d at 225-26
(adopting the test from Strz'ckland; 466 U.S. at 687)).

Contreras-Rebollar does not meet the first prong of the test because he fails to show that
counsel’s performance was deficient. The resentenciné court performed its community custody
calculation in the presence of counsel, Contreras-Rebollar, and the State. And when the
resentencing court determined that Contreras-Rebollar’s community custody had expired on
April 15, 2006, counsel, who had studied the judgments and sentences from Contreras-Rebollar’s
previous convictions, replied, “It does sound right.” RP (June 29, 2010) at 11. "l_“hese facts show
that counsel was informed and prepared and, thus, negate Contreras-Rebollar’s argument that
counsel’s performance “f[ell] ‘below an objective standard of reasonableness.””* Grier, 171
Wn.2d at 33 (quoting Strickland, 466 U.S. at 688). Because Contreras-Rebollar fails to meet the
first prong of the ineffective assistance of counsel test, we need not address the second prong.
We hold, therefore, that Contreras-Rebollar has failed to show that his counsel rendered
ineffective assistance at resentencing,

IV. PERSONAL RESTRAINT PETITIONS
A. Primary Personal Restraint Petition

In his primary PRP, Contreras-Rebollar argues that (1) his trial counsel back in early

2007 rendered ineffective assistance of counsel by failing to propose the “[d]efense of [a]nother”

jury instruction; and (2) the trial court erroneously excluded co-counsel from the trial. PRP at
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22. Contreras-Rebollar previously advanced, and we rejected, these same arguments in his first
direct appeal. Cornlreras-Rebollar, 2009 WL 448902, at *3, *7 (“[Confre?as-RéBollar] claims
that he did not receive a fair trial because . . . the trial court removed [co-counsel] from the
proceedings” and “Contreras[-Rebollar] also argues that he received ineffective assistance of
counsel because defense counsel . . . failed to propose a ‘defense of another’ instruction.”)

“The petitioner in a personal restraint petition is prohibited from renewing an issue that
was raised and rejected on direct appeal unless the interests of justice require relitigation of that
issue.” In re Pers. Restraint of Davis, 152 Wn.2d 647, 671, 101 P.3d 1 (2004) (footnotes
omitted). “An issue is considered raised and rejected on direct appeal if the same ground
presented in the petition was determined adversely to the petitioner on appeal and the prior
determination was on the merits.” Davis, 152 Wn.2d at 671 n.14 (citing In re Pers. Restraint of
Taylor,- 105 'Wn.2d 683, 687, 717 P.2d 755 (1986)). “The interests of justice are served by
reexamining an issue if there has been an intervening change in the law or some other
justification for having failed to raise a crucial point or argument in the prior application.”
Davis, 152 Wn.2d at 671 n.15 (citing In re Pers. Restraint of Stenson, 142 Wn.2d 710, 720, 16
P.3d 1 (2001)).

Contreras-Rebollar concedes that his ineffective assistance of counsel argument is “the
same underlying previously heard and determined issue” from his first direct appeal, but he

argues that we, nevertheless, should “allow for relitigation” under RAP 16.4(c)(3). Pet’r Resp.

24 That the record does not contain more complete information about these calculations does not
show that counsel was deficient in his representation.
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to Resp’t Br. at 17. RAP 16.4(c)(3) provides that a restraint is unlawful if “[m]aterial facts exist
which have not béén previously presented and heard, which in the interest of justice require
vacation of the conviction.” But Contreras-Rebollar does not provide any new “[m]aterial facts”
with his petitionzs; instead, he merely provides additional copies of the record.
Contreras-Rebollar also argues that his exclusion of co-counsel issue in his petition
differs from the exclusion issue he argued in his first direct appeal because (1) “on his direct
appeal the fundamental underlying principle issue argued was that of a mere trial court
discretional error”; and (2) in contrast, the exclusion issue in his petition is “of the magnitude of
a direct structural defect in which [he] was critically denied his [constitutional] rights.” Pet’r
Resp. to Resp’t Br. at 9. Contrary to Contreras-Rebollar’s argument, (1) we considered his
constitutional rights in his first direct appeal; and (2) in his petition, he presents essentially the
same issue that he presented in his first direct appeal. Contreras-Rebollar, 2009 WL 448902, at
*5. He cannot avoid this problem by merely “‘couching his argument in different language.”” In
re Pers. Restraint of Lord, 123 Wn.2d 296, 329, 868 P.2d 835 (1994) (quoting Campbell v.
Blodgett, 982 F.2d 1321, 1326 (9th Cir. 1992), reh’g denied, amended and superseded, 997 F.2d

512 (1993)). Accordingly, we deny his petition.

% Contreras-Rebollar attached an affidavit to his supplemental petition and another affidavit to
his reply brief. But neither of these affidavits present “[m]aterial facts . . ., which in the interest
of justice require vacation of the conviction.” RAP at 16.4(c)(3).
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B. Supplemental Personal Restraint Petition

Contreras-rRebollar also ﬁled a supplemental personal restraint petitioh, which we deny as
untimely and, therefore, do not further consider.”® Peisonal restraint petitions may not be filed
“more than one year after the judgment becomes final.”*’ RCW 10.73.090(1). A “judgment
becomes final” on the last of the following dates: (1) the date the judgment is filed with the trial
court clerk, (2) the date that an appellate court issues its mandate disposing of a timely direct
appeal from the conviction, or (3) the date that the United States Supreme Court denies a timely
certiorari petition to review a decision affirming the conviction on direct appeal. RCW
10.73.090(3). Because we previously remanded for resentencing, this case was not final for
purposes of petitioning the United States Supreme Court for certiorari review; thus, this third
option does not apply here.

Thus, the later of the two possible remaining dates (first and second options) for finality
of the judgment is April 14, 2010, when we issued our mandate of Contreras-Rebollar’s direct
appeal. See CP at 56. Accordingly, the last day on which he could have filed a timely PRP was

one year later. But he did not file his supplemental PRP until November 22, 2011, more than

%6 «“Though the appellate rules do not expressly authorize or prohibit amendment to PRPs, we
have accepted amendments to a PRP made within the statutory time limit.”” In re Pers. Restraint
of Davis, 151 Wn. App. 331, 336, 211 P.3d 1055 (2009) (quoting In re Pers. Restraint of Bonds,
165 Wn.2d 135, 140, 196 P.3d 672 (2008)), review denied, 168 Wn.2d 1043 (2010). Contreras-
Rebollar, however, filed his supplemental petition outside the statutory time limit.

2T RCW 10.73.100 provides exceptions to this time bar, none of which apply here.
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seven mopths after the one-year limit time had expired®® Holding, therefore, that his
supblemental petition is untimely, we deny it.

We remand for yet another resentencing, at which the State may produce evidence of
Contreras-Rebollar’s community custody status. We also deny Contreras-Rebollar’s PRP and
supplemental PRP.

A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW

.2.06.040, it is so ordered.

We concur:

Penoyar/ J /@MA —

O erwr

@,z‘{ﬁsoﬁ:’ A.ClJ. ' \J

%8 The only exception that arguably might apply to Contreras-Rebollar’s supplemental PRP is the
fifth exception: “The sentence imposed was in excess of the court’s jurisdiction.” RCW

10.73.100(5). It is true that Contreras, in his direct appeal presently before us, challenges the

sentencing court’s calculation of his community custody term. But his argument that a trial court
miscalculated a community custody term does not implicate “jurisdiction” of the trial court. See
In re Pers. Restraint of Vehlewald, 92 Wn. App. 197, 201, 963 P.2d 903 (1998).

22



APPENDIX

A=



Washington State Court of Appeals

Division Two

950 Broadway, Suite 300, Tacoma, Washington 98402-4454
David Ponzoha, Clerk/Administrator ~ (253) 593-2970  (253) 593-2806 (Fax)
General Orders, Calendar Dates, Issue Summaries, and General Information at http:/www.courts.wa.gov/courts

October 26, 2011

Barbara L. Corey  (via email) Adrian Contreras-Rebollar (via USPS)
Attorney at Law #819639 / IMU / FNB-20

902 S 10th St Stafford Creek Corr. Ctr.

Tacoma, WA 98405-4537 191 Constantine Way

Aberdeen, WA 98520

Jason Paul Ruyf  (via email)
Pierce County Prosecutor's Office
930 Tacoma Ave S Rm 946
Tacoma, WA 98402-2102

CASE #: 40962-3-11 .
State of Washington,‘ Respondent v Adrian Contreras-Rebollar, Appellant
Mr. Coﬁtrerass-Rebollar & Couﬁsel:
On the above date, this court entered the following notation ruling:
A RULING SIGNED BY COMMISSIONER SCHMIDT:
Petitioner Contreras-Rebollar's motion to supplement personal restraint petition is

granted. Petitioner has until 11/30/11 to file a supplemental petition.

Very truly yours,

DTt

David C. Ponzoha
Court Clerk
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION I

STATE OF WASHINGTON, No. 35962-6-11
Respondent, MANDATE
V. Pierce County Cause No.

06-1-01643-4
ADRIAN CONTRERAS-REBOLLAR,
Court Action Required

Appellant.

‘The State of Washington to: The Superior Court of the Statc of Washmg,ton
in and for Pierce County

This is to certify that the opinion of the Court of Appeals of the State of Washinglon,
Division 1I, filed on February 24, 2009 became the decision terminating review of this court of
the above entitled case on March 29, 2010. Accordingly, this cause is mandated to the Superior
Court from which the appeal was taken for further proceedings in accordance with the attached
true copy of the opinion. Costs and attorney fees have been awarded in the following amount:

Judgment Creditor; State of Washington, Pierce Co.; $6.40

Judgment Creditor; Appellate Indigent Defense Fund; $7,531.52
Judgment Debtor; Adrian Contreras-Rebollar; $7,537.92

T
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Page 2
Mandate 35962-6-11

32
N
pud
1.9
o
b
A8}
‘\1

Bo2918 48132

Court Action Required: The sentencing court or criminal presiding judge is to place this matter
on the nexi available motion calendar for action consistent with the opinion,

IN TESTIMONY WHEREOF, I have hereunto set
1y hand and

m) aff] he seal of said Court at
Tacoma, this day of April, 2010,

—
Az ; ( & \L e,

Stephanie C Cunningham
Attomey at Law

4616 25th Ave NE # 552
Seattle, WA, 98105-4183

Adrian Contreras-Rebollar
DOCH 819636

Clallam Bay Corr Cir

1830 Eagle Crest Way E-B-2
Clallam Bay, WA 98326

4

WSP ldentification & Criminal History Section
ATTN: Quality Control Unit

PO Box 42633

Olympia, WA 98504-2633

Clerk-oftlie Court of Appeals,
State of Washington, Div. 11

Karen Anne Watson

Picree County Prosccutor's Gifice
930 Tacoma Ave S Rm 946
Tacoma, WA, 98402-2102

Indeterminate Sentence Review Board
P. O. Box 40907
Olympia, WA 98502

Hon. Ronald Culpepper

Pierce Co Superior Court Judge
930 Tacoma Ave South
Tacoma, WA 98402



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,

COA NO. 40962-3-IT
Plaintff,

vs.

ADRIAN CONTRERAS-REBOLLAR, RESENTENCING and

PRESENTATION

)
)
|
)y  8C NO. 06-1-01643-4
)
)
)
)
Defendant. )

REPORT OF PROCEEDINGS

e ean \

/L/ TUESDAY, JUNE 29, 2010
( FRIDAY, JULY 2, 2010

. _—

e s et oo e e e

Pierce County Courthouse
Tacoma, Washington
Before the

HONORABLE RONALD E. CULPEPPER

[Appearances on next page]

Reported by: Karla A. Johnson, RPR
Official Court Reporter, #82191

Copy,




Pierce County Superior Court Criminal Case 06-1-01643-4 | Page 11 of 11

-01/17/2007 08:30 AM CRIMINAL DIVISION- CDPJ JURY TRIAL CANCELLED
PRESIDING JUDGE
01/17/2007 08:30 AM RONALD E. CULPEPPER 17 JURY TRIAL HELD
01/22/2007 01:30 PM CRIMINAL DIVISION- CDPJ BAIL HEARING-MATERIAL WITNESS CANCELLED
PRESIDING JUDGE
02/02/2007 01:30 PM RONALD E. CULPEPPER 17  SENTENCING DATE | CONTINUED
02/16/2007 01:30 PM RONALD E. CULPEPPER 17  SENTENCING DATE HELD
05/09/2007 09:00 AM CRIMINAL DIVISION 1 CD1 RESTITUTION HEARING CONTINUED
06/06/2007 09:00 AM RONALD E. CULPEPPER 17 RESTITUTION HEARING HELD
11/28/2007 09:00 AM RONALD E. CULPEPPER 17  EXPARTE ACTION WITH ORDER HELD
HELD
01/23/2009 01:30 PM RONALD E, CULPEPPER 17 RESTITUTION HEARING HELD
07/24/2009 01:30 PM RONALD E. CULPEPPER 17 RESTITUTION HEARING CONTINUED
07/27/2009 01:30 PM RONALD E. CULPEPPER 17 RESTITUTION HEARING CONTINUED
07/28/2009 01:30 PM CRIMINAL DIVISION- CDPJ RESTITUTION HEARING HELD
PRESIDING JUDGE ‘
06/04/2010 09:00 AM CRIMINAL DIVISION 2 CD2 HEARING HELD
06/25/2010 01:30 PM RONALD E. CULPEPPER 17  SENTENCING DATE CONTINUED
06/29/2010 09:00 AM RONALD E. CULPEPPER 17 RESENTENCING HELD
07/02/2010 01:30 PM RONALD E. CULPEPPER 17  PRESENTATION OF ORDER HELD
Incidents
Incident Number Law Enforcement Agency Offense Date
061020028 TACOMA POLICE DEPARTMENT 04/12/2006

Superior Court Co-Defendants

Cause Number . Defendant

Judgments .

Cause # Status Signed Effective Flied
07-9-02173-7 OPEN as of 02/16/2007 RONALD E. CULPEPPER on 02/16/2007 02/16/2007 02/16/2007

o Hearing and location information displayed in this calendar is subject to change without notice, Any
changes to this information after the creation date and time may not display in current version.

« Confidential cases and Juvenile Offender proceeding information is not displayed on this calendar,
Confidential case types are: Adoption, Paternity, Involuntary Commitment, Dependency, and Truancy.

¢ The names provided in this calendar cannot be associated with any partlcular individuals without
individual case research.

¢ Neither the court nor clerk makes any representation as to the accuracy and completeness of the data
except for court purposes.

Created: Friday April 15, 2011 12:06PM

Copyright ® 1996-2011 Pierce County Washington. All rights reserved.

Mg

httn://www.co.nierce. wa.us/cfanns/linx/calendar/GetCriminalCase.cfm?cause num=06-1-... 4/15/2011
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IN THE COURT OF APPEALS y |
OF THE STATE OF WASHINGTON

DIVISION II

In re the Personal
Restraint Petition of:

ADRIAN CONTRERAS-REBOLLAR,

Petitioner.

PETITIONER'S OPENING BRIEF

ADRTIAN CONTRERAS-REBOLLAR
Acting Pro Se

stafford Creek Corr. Center
191 Constantine Way
Aberdeen, WA. 98520
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NO. 40962-3

JU 201 M

COURT OF APPEALS, DIVISION II
STATE OF WASHINGTON

STATE OF WASHINGTON, RESPONDENT
V.

ADRIAN CONTRERAS-REBOLLAR, APPELLANT

Appeal from the Superior Court of Pierce County
The Honorable Thomas J. Felnagle
and
The Honorable Ronald E. Culpepper

No. 06-1-01643-4

BRIEF OF RESPONDENT

MARK LINDQUIST
Prosecuting Attorney

By
JASON RUYF

Deputy Prosecuting Attorney
WSB # 38725

930 Tacoma Avenue South
Room 946
Tacoma, WA 98402
PH: (253) 798-7400
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Washington State Court of Appeals

Division Two

950 Broadway, Suite 300, Tacoma, Washington 98402-4454
David Ponzoha, Clerk/Administrator  (253) 593-2970  (253) 593-2806 (Fax)
General Orders, Calendar Dates, Issue Summaries, and General Information at http://www.courts.wa.gov/courts

September 15, 2011

Barbara L. Corey (via email) Adrian Contreras-Rebollar (via USPS)
Attorney at Law #819639 / IMU / FNB-20

902 'S 10th St , Stafford Creek Corr, Ctr.

Tacoma, WA, 98405-4537 191 Constantine Way

Aberdeen, WA 98520

Jason Paul Ruyf  (via email)
Pierce County Prosecutor's Office
930 Tacoma Ave S Rm 946
Tacoma, WA 98402-2102

CASE #: 40962-3-11 _
State of Washington, Respondent v Adrian Contreras-Rebollar, Appellant

Counsel:
On the above date, this court entered the following notation ruling:
A RULING SIGNED BY THE CLERK:

Petitioner is granted an extension of time to and including 11/10/11 to file a reply to the
State’s response to the personal restraint petition. Petitioner’s reply must be limited to a
response to the personal restraint issue(s). If the reply addresses issues related to the appeal,
it will be rejected. In view of the length of this extension, the court will not grant petitioner
any further continuance requests for filing a reply. A reply filed after the above date will be
placed in the case file without action.

Very truly yours,

Vet

Dévid C. Ponzoha a5
Court Clerk
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Mrion Conrreras-tebolNar ) No. W\ Fa~—7F
)
Plaintiff / Petitioner, )
V. ) .
) MOTION TO _S$VP PLENEMNT
Stake. ot Mashington ) ‘
. ) GROUNDS 0N PRY.
Defendant / Respondent. ) .
)
COMES NOW _bhd(ion Conrlexros-Rebolar , appearing pro se,

and moves the court for an order 0 alouw Wi o @,,.‘)?xcmeyﬁ 3 g:CQUV\cXé

This motion is based upon the records and files herein, and upon the attached

declaration.

DATED THIS \\ dayof DecXxpber ,20 \\ .
'Edfigfﬂ g Qﬂifﬁ tas ~ E e hQﬂ o

DOCH_%19639 , Unit FN®

Stafford Creek Correction Center
191 Constantine Way
Aberdeen, WA 98520-9504

SC 27 Blank Motion
1 of B\
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Arion Contreras—Rebolar ) No. RN\ Fa—F
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Plaintiff / Petitioner, )
V. )

) DECLARATION IN SUPPORT OF

efrare. of Maswingoton - ) MOTIONTO 80P P LENENT

- ) GROVNDS 0N YRY.
Defendant / Respondent. )
' )
L -E&:C‘! an_ Conrleras-% gmwﬁrdeclare and say:

1. T am the moving party in the above-captioned action, over the age of majority, and
competent to be a witness herein,

2. Thave personal knowledge of the facts hereii.

3. T make this declaration in suppo1t of my motion to 6§2¥¥]gm-ﬁﬁt ?RY .
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11

STATE OF WASHINGTON, No. 40962-3-11

Respondent,
\2

ADRIAN CONTRERAS-REBOLLAR, ~ (consolidated with)

Appellant,
41672-7-11

In re Personal Restraint Petition of,

ADRIAN CONTRERAS-REBOLLAR, UNPUBLISHED OPINION
Petitioner.

Hunt, J. — Adrian Contreras-Rebollar appeals his resentencing on remand following his
earlier appeal of his jury convictions for two counts of first degree assault and one count of
second degree unlawful firearm possession. He argues that (1) the resentencing court erred in
denying his request to procure new counsel; (2) he was entitled to have a jury, rather than the
resentencing court, determine whether he had been on community custody when he committed the
assaults and unlawful firearm possession; (3) the resentencing court miscalculated the date on

which his community custody had ended; and (4) his counsel at resentencing hearing was
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ineffective for failing to conduct an independent determination of when Contreras-Rebollar’s
community custody ended. We remand for resentencing to consider Contreras-Rebollar’s
community custody status at the time of the charged offenses.

Contreras-Rebollar also filed a personal restraint petition (PRP) and a supplemental
personal restraint petition, which we consolidated with his direct appeal. We deny his first
petition because it reiterates issues that we rejected in his previous direct appeal in 2009; we
dismiss his supplemental petition because it was not timely filed,

FACTS

Contreras-Rebollar previously appealed his convictions and sentence in 2007.! We

affirmed his convictions and remanded for resentencing, which he now appeals.?
1. Previous Convictions, Sentencing, and Appeal

On July 15, 2004, Adrian Contreras-Rebollar pled guilty to one count of third degree
assault; the trial court sentenced him to 9 months of incarceration, with credit for 91 days of time
served, plus 12 months of community custody. A year later, after his release from incarceration,
but while still on community custody for the 2004 assault, Contreras-Rebollar committed second
degree unlawful possession of a firearm on July 21, 2005. He pled guilty, and on August 29 the

trial court sentenced him to 3 months of incarceration, with credit for 40 days of time served.’

' State v. Contreras-Rebollar, noted at 149 Wn, App. 1001 (2009).
2 Contreras-Rebollar, noted at 149 Wn, App. 1001, 2009 WL 448902, at *1.

3 He received no additional community custody for this new unlawful firearm possession
conviction,
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This new conviction tolled® the earlier incomplete community custody for his 2004 assault
conviction,

The following year, on April 12, 2006, Contreras-Rebollar committed two counts of first
degree assault and one count of second degree unlawful possession of a firearm, for which a jury
convicted him in February 2007. At sentencing, the State alleged, but did not offer documentary
proof, that he had prior convictions and had been on community custody when he committed
these most recent April 12, 2006 crimes.” Contreras-Rebollar “refused to sign any documents at
his sentencing, including the stipulation on prior record and offender score and the judgment and
sentence.” Contreras-Rebollar, 2009 WL 448902, at *3, The trial court sentenced him to 380
months of incarceration.®

Contreras-Rebollar appealed. In a 2009 unpublished opinion, we affirmed Contreras-
Rebollar’s convictions but remanded for resentencing “so that the State [could] produce evidence

of Contreras[-Rebollar]’s prior convictions and community custody status.”’

* Former RCW 9.94A.171(3) (2000), which was then in effect, provided, “Any period of
community custody . . . shall be tolled during any period of time the offender is in confinement for
any reason.”

3 Contreras-Rebollar, 2009 WL 448902, at *6.

¢ Contreras-Rebollar, 2009 W1 448902, at *3.

T Contreras-Rebollar, 2009 WL 448902, at *6.



Consolidated Nos. 40962-3-11 and 41672-7-11

II. Resentencing on Remand
A. Request for New Counsel

At the 2010 resentencing hearing on remand, Contreras-Rebollar was represented by one
of two counsel who had represented him at trial. Counsel advised the resentencing court that
Contreras-Rebollar had “retained [prospective new counsel] to come in and handle the
resentencing on this issue, and they would like to move the Court to substitute counsel and set
[re]sentencing over for a Week or two so that [prospective new counsel] can come up to speed on
the case.” Report of Proceedings (RP) (June 29, 2010) at 3. The State objected, asserting (1)
“The only issue is whether [Contreras-Rebollar] has the prior convictions mentioned in the
[judgment and sentence] and whether he was on community custody status at the time of the
offense”; and (2) “[TThere’s no real issue that involves being brought up to speed. It’s a pure
issue of proving the [Contreras-Rebollar]’s prior convictions.” RP (June 29, 2010) at 4,

When the resentencing court asked prospective new counsel how long he needed to
prepare, he replied that he would need until August 6, more than four weeks away. When the
resentencing court responded that it was “looking at today or Friday,” prospective new counsel
replied, “There’s no way I can do it as early as Friday.” RP (June 29, 2010) at 5. Skeptical about
requesting this much time to prepare for the resentencing, the court ruled, “I’'m going to decline
then to allow [prospective new counsel] to substitute for [current counsel] for purposes of the
[re]sentencing.” RP (June 29,2010) at 7.

Contreras-Rebollar then said, “I would like to fire [current counsel] at this time as my

attorney.” RP (June 29, 2010) at 7. The resentencing court responded, “I’m willing to let
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[prpspective new Qounsel] subsﬁtute if he can be ready by next week. I'm not going to wait until
August 6th.” RP (June 29, 2010) at 8-9. When prospective new counsel stated that he
“[couldn’t] make that commitment,” the resentencing court ruled, “So I’m going to decline to
allow [prospective new counsel] to substitute for [current counsel]. I’'m going to decline to allow
[current counsel] to withdraw,” RP (June 29, 2010) at 9. Contreras-Rebollar then interjected, “I
don’t have an attorney at this time. I fired both my attorneys at this time.” RP (June 29, 2010) at
9. The resentencing court then responded, “I’m not allowing you to fire [current counsel]. He’ll
be representing you at this hearing. This is late notice.” RP (June 29, 2010) at 9.
B. Community Custody Calculation

The resentencing court and the parties then discussed whether Contreras-Rebollar had
been on community custody on April 12, 2006. The resentencing court calculated that his
community custody (from his 2004 third degree assault conviction) had begun on January 15,
2005, and that, absent any intervening periods of confinement, it would have ended on January
15, 2006. The State explained that Contreras-Rebollar had been “held” for three months on his
subsequent second degree unlawful possession of a firearm conviction in 2005, which had tolled
his community custody term. RP (June 29, 2010) at 11. The resentencing court then added three
months to the original community custody end date of January 15, 2006, for a new end date of
April 15, 2006, and asked the parties whether “that sound[ed] about right.” RP (June 29, 2010)
at 11, Defense counsel replied, “It does sound right.” RP (June 29, 2010) at 11. The
resentencing court then stated, “Plus or minus a few days[,] [Contreras-Rebollar] still would have

been on community custody until approximately April 15, 2006.” RP (June 29, 2010) at 11.
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Contreras-Rebollar did not object.

The State then provided the resentencing court with certified copies of the judgment and
sentences of Contreras-Rebollar’s three prior convictions.® When the resentencing court asked
for its resentencing recommendation, the State responded, “[M]y understanding is the Court just
had to, as opposed to resentence, recalculate and affirm that the prior [judgment and sentence

from Contreras-Rebollar’s February 2007 convictions] was accurate.” RP (June 29, 2010) at 12.

Defense counsel responded:

Your Honor, I’ve been back through the Division II Court of Appeals opinion
[that affirmed Contreras-Rebollar’s February 2007 convictions but remanded for
resentencing]. I’ve been back through [the judgments and sentences for Contreras-
Rebollar’s prior convictions] provided by the State, It [the original judgment and
sentence from Contreras-Rebollar’s February 2007 convictions] does appear to be
correct as to sentencing,

[.. ]

My analysis [a]s the attorney concurs with [the State]; however, my client still
takes issue and wishes to make a record that he disagrees with the calculation, he
disagrees with the community custody calculation, and he disagrees with me being
[his] attorney, and make a record and renew all his prior objections to sentencing
and make sure there’s a record of that for appeal should that come up.

RP (June 29, 2010) at 13.

When the resentencing court asked whetﬁer Contreras-Rebollar wanted to make any other
statements before resentencing, he objected (1) that the resentencing court should have allowed
him to substitute new counsel for resentencing; and (2) that the jury, not the resentencing court,

should have been the fact-finder about whether he had been on community custody on April 12,

8 These three prior convictions included the 2005 conviction for one count of second degree
unlawful possession of a firearm; the 2004 conviction for third degree assault; and one count of
unlawful possession of an imitation controlled substance with intent to distribute, to which
Contreras-Rebollar had pled guilty as a minor in 2003. This 2003 juvenile adjudication has no
bearing on the community custody timing issue here.
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2006. The resentencing court rejected these arguments.
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C. Resentencing Order Presentation

On July 2, 2010, the State presented its resentencing order, and the resentencing court
stated, “[Counsel], I know Mr. Contreras-Rebollar wants a new attorney, but we dealt with that
the other day.” RP (July 2, 2010) at 18. Defense counsel responded:

Your Honor, as a preliminary matter, as we come on the record today, Mr.
[Contreras-]Rebollar asked me to make a new motion that I be allowed to
withdraw as his attorney prior to presentation of findings of fact and conclusions
of law. As his attorney I would voice his request to the Court and make a motion.

RP (July 2,2010) at 18-19. The resentencing court replied:

I said the other day if [prospective new counsel] could be here, T would
allow that. He said he can’t be here until August. The remand was to see if the
State could prove the offender score at the time of sentencing. They did so. It’s
not, quote, administerial, but it’s something like that.

RP (July 2, 2010) at 19. Defense counsel then said, “If the Court is ordering me to proceed, I
will.” RP (July 2, 2010) at 19. The resentencing court did not say whether it was “ordering”
current counsel to continue. RP (July 2,2010) at 19.

Defense counsel next explained that he had reviewed the resentencing order’s findings and
conclusions but that he did not know “the extent to which [Contreras-Rebollar] approves or
disapproves” of the resentencing order. RP (July 2, 2010) at 19. Contreras-Rebollar then
interjected:

And T would like to make a further record on that. 1 just want Your Honor
to know for the record that a defendant is entitled to representation of his choice.

That is a Sixth Amendment right at all major stages of a criminal proceeding

including sentencing.

Sentencing is a major stage of a criminal proceeding and [ am entitled to an
attorney by law. I have fired my attorney.
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RP (July 2, 2010) at 20. The resentencing court replied, “[W]e debated this a few days ago. It’s
kind of a nonissue today.” RP (July 2, 2010) at 20. Contreras-Rebollar responded:
Then I would like to put something else further on the record for those
findings. Those findings are incorrect.
[The findings] are against my Sixth Amendment constitutional rights to a
jury trial, which I have not waived. I have a right to a jury trial.
[A] defendant is entitled to have a jury decide whether an actual portion
should be added for the community custody. I have not waived my right for a jury
trial, and I object to Your Honor’s finding that I was on community custody at the
time of the event.

RP (July 2,2010) at 21.°

The resentencing court then signed the resentencing order, which stated that Contreras-
Rebollar had been on community custody as of April 12, 2006, and that “the sentence imposed on
February 16, 2007, is hereby re-imposed in all and every respect.” CP at 90. Contreras-Rebollar
appeals this resentencing order,

ANALYSIS
I. Request for New Counsel

Contreras-Rebollar first argues that the resentencing court violated his right to counsel
under the Sixth Amendment to the United States Constitution by denying his requests to “fire” his
then current counsel and to retain new counsel for the resentencing hearing. Br. of Appellant at
17, We agree with the State that the resentencing court did not err because (1) the Sixth
Amendment guarantees a defendant only the right to effective counsel, not the right to any

particular counsel he chooses; and (2) Contreras-Rebollar’s last-minute request would have

? The sentencing court did not explicitly rule on this objection and did not explain why it disagreed
with Contreras-Rebollar. See RP (July 2, 2010) at 22.
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r;quired a one—month continuance, which would have been urnreasongble for a rﬁesentencing on
remand where the only issues for the resentencing were the existence of Contreras-Rebollar’s
prior convictions and whether he had been on community custody as of April 12, 2006.

A. Standard of Review

The Sixth Amendment to the United States Constitution and article I, section 22 of the
Washington State Constitution guarantee a defendant the right to assistance of counsel at any
critical stage in a criminal prosecution, State v. Roberts, 142 Wn.2d 471, 515, 14 P.3d 713
(2000). The “‘essential aim [of this right] is to guarantee an effective advocate for each criminal
defendant rather than to ensure that a defendant will inexorably be represented by the lawyer
whom he prefers.”” Roberts, 142 Wn.2d at 515 (quoting Wheat v. United States, 486 U.S. 153,
158-59, 108 S. Ct. 1692, 100 L. Ed. 2d 140 (1988)). Accordingly, “[t]he right to retained
counsel of choice is [ ] not a right of the same force as other aspects of the right to counsel; a
criminal defendant does not have an absolute, Sixth Amendment right to choose any particular
advocate.” State v. Price, 126 Wn, App. 617, 631-32, 109 P.3d 27 (2005) (citing State v. Roth,
75 Wn. App. 808, 824, 881 P.2d 268 (1994)).

When a defendant requests a continuance to obtain new counsel, the trial court must
balance the defendant’s interest in counsel of his choice against the public’s interest in the prompt
and efficient administration of justice. Price, 126 Wn. App. at 632, The factors that the trial
court should consider include: (1) whether prior defense-requested continuances were granted,
(2) the defendant’s reasons for requesting a change of counsel, (3) “whether denial of the motion

is likely to result in identifiable prejudice to the defendant’s case of a material or substantial

10
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, na‘;ur;,’f and (4) ,,Whe,the? preferred rcqurrlsel irsravrailablre agd prreprar?dr. Price, 126 Wn. App. at
632,

We review a trial court’s denial of a request for new counsel for an abuse of discretion.
Price, 126 Wn. App. at 632.

A trial court abuses its discretion when its decision is manifestly unreasonable or

exercised on untenable grounds or for untenable reasons; an abuse of discretion

also occurs when the trial court relies on unsupported facts, takes a view that no

reasonable person would take, applies the wrong legal standard, or bases its ruling

on an erroneous view of the law.
State v. Ramirez-Estevez, 164 Wn. App. 284, 289-90, 263 P.3d 1257 (2011), review denied, 173.
Wn.2d 1030 (2012). The trial court did not abuse ité discretion here.

B. Denial of New Counsel Request Not Erroneous under Price Factors

The first Price factor’® weighed against Contreras-Rebollar’s request for new counsel,
The resentencing court had already granted one continuance of the original resentencing from
June 25, 2010, to June 29 because counsel did not appear on June 25,

The second Price factor'! also weighed against Contreras-Rebollar’s request for new
counsel. Contreras-Rebollar’s reason for requesting a change of counsel was his allegation that

there was “a conflict of interest in [counsel’s] representing [Contreras-Rebollar] at [the]

resentencing,”'? but Contreras-Rebollar fails to articulate why he had a “conflict of interest” with

1 Price, 126 Wn. App. at 632.
' Price, 126 Wn. App. at 632,

2 RP (June 29, 2010) at 7.

11



Consolidated Nos. 40962-3-11 and 41672-7-11

7 "cQL}nsel.’3 Insteqd, Contreras-Rebollarrbaldly flsserts that her was entitled tornrew 99@5,61 under
Rules of Professional Conduct (RPC) 1.7 and 1.9, which concern “concurrent conflict[s] of
interest” and duties to former clients, respectively. RPC 1.7(a). Again, Contreras-Rebollar fails
to explain how counsel’s representation of him during the resentencing hearing violated these
rules. Accordingly, we do not further address this argument. '™

Similarly, the third and fourth Price factors’® weighed against substitution of counsel on
the day of Contreras-Rebollar’s rescheduled resentencing. New counsel was available but unable
to be prepared to take over the hearing that day or even the next week. By new counsel’s own
admission, substitution would have required yet another continuance to prepare, causing a
significant delay. Prospective new counsel was requesting a five-week continuance to study and
to dispute Contreras-Rebollar’s prior convictions, if necessary. He rejected the resentencing
court’s offer of an alternative shorter one-week continuance and insisted on a continuance of
more than one month, which the resentencing court was not willing to grant.

Yet there were only two relatively simple issues for the resentencing hearing: the

existence of Contreras-Rebollar’s prior convictions and whether he had been on community

B This alleged conflict of interest was apparently related to Contreras-Rebollar’s first direct
appeal in which he had argued that his two trial co-counsel were ineffective; we previously
rejected this ineffective assistance argument. See RP (June 29, 2010) at 8; Contreras-Rebollar,
2009 WL 448902, at *7-9.

4 “Passing treatment of an issue or lack of reasoned argument is insufficient to merit judicial
consideration.” State v. Hathaway, 161 Wn. App. 634, 650 n.10, 251 P.3d 253, review denied,
172 Wn.2d 1021 (2011).

* Price, 126 Wn. App. at 633.

12
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WCLrlrstordy on Arprril 12, 2006. Thercqnjrlrnunityr cus‘pody questiqn, for ¢xample, eﬁssrentirertlly turned on a
mathematic date calculation, not on the skill of any particular attorney. Contreras-Rebollar failed
to show that the difference between the new and current counsel would have had a significant
impact on the resentencing hearing; thus, Contreras-Rebollar did not show that denial of his
motion to substitute counsel was likely to result in identifiable prejudice to his case of a material
or substantial nature.” Price, 126 Wn. App. at 632.

Taken together, all four Price factors supported that the public’s interest in the prompt
and efficient administration of justice outweighed Contreras-Rebollar’s interest in counsel of his
choice. Price, 126 Wn. App. at 632. We hold, therefore, that the resentencing court did not
abuse its discretion by denying Contreras-Rebollar’s last minute request for new counsel,

II. Community Custody
A. Fact-Finder

Contreras-Rebollar next argues that the resentencing court denied his Sixth Amendment
right to a jury trial because a jury, rather than the sentencing court, should have determined
whether he had been on community custody as of April 12, 2006. He contends that committing a
crime while on community custody is a “sentencing enhancement[],” which requires a finding by a
jury. Br. of Appellant at 18. Again, we agree with the State that, under existing United States
Supreme Court and Washington Supreme Court precedent, Contreras-Rebollar was not entitled
to have a jury determine his community custody status.

Our Washington Supreme Court has squarely addressed and rejected this same argument:

[Blecause the community placement sentence determination is a determination
about a defendant’s status as recidivist, does not require the independent judgment

13
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of a fact finder about facts related to a defendant’s commission of the current

~ offense, and can be readily determined by a limited examination of the record
flowing from the prior conviction, we conclude that a court, rather than a jury,

may, pursuant to Almendarez-Torres,'s) make, constitutionally, the . . . community

placement determination.

State v. Jones, 159 Wn.2d 231, 247, 149 P.3d 636 (2006), cert. denied, Thomas v. Washington,
549 U.S. 1354 (2007). Until and unless our Supreme Court overrules Jones, we are bound to
follow it. See State v. McKague, 159 Wn. App. 489, 514, 246 P.3d 558, aff’d, 172 Wn.2d 802
(2011).

Contreras-Rebollar also argues that, because the resentencing court, and not the jury,
determined his community custody status, the resentencing court “simultaneously denied him the
requirement of proof beyond a reasonable doubt.” Br. of Appellant at 19. But our Supreme
Court has previously rejected this argument. Jones, 159 Wn.2d at 240-241. In Jowes, our
Supreme Court (1) followed Almendarez-Torres, in which the United States Supreme Court
declined to hold that the State must prove, and that a jury must determine, a defendant’s prior
convictions beyond a reasonable doubt;'” and (2) reasoned that “the Almendarez-Torres prior
conviction exception . . . encompass[es] facts that follow necessarily or as a matter of law from
the fact of a prior conviction, such as the defendant’s community placement status.” Jones, 159

Wn.2d at 243, 247. Following Jones here, we hold that the Sixth Amendment'® did not require

the State to prove Contreras-Rebollar’s community custody status beyond a reasonable doubt.

16 dlmendarez-Torres v. United States, 523 U.S. 224, 247, 118 S. Ct. 1219, 140 L. Ed. 2d 350
(1998).

17 See McKague, 159 Wn. App. at 513.

' U.S. Const. amend. VI.

14
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Accordingly, we hold that the resentencing court did not violate Contreras-Rebollar’s

Sixth Amendment!? jury trial right when it determined that he had been on community custody on

April 12,2006, when he committed the charged crimes.

9 U.S, Const. amend. VI,

15
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- B Status at Time of Charged Crimes

Contreras-Rebollar also argues that the trial court erred as a matter of fact by determining
that he had been on community custody on April 12, 2006, the date of the charged crimes.” We
previously remanded to the sentencing court “for resentencing so that the State [could] produce
evidence of Contreras[-Rebollar]’s prior convictions and community custody status.” Contreras-
Rebollar, 2009 WL 448902, at *6. But the record before us on appeal does not contain sufficient
information for us to review the accuracy of the resentencing court’s determination of Contreras-
Rebollar’s community custody status at the time of the charged crimes. Therefore, we must
remand for yet another resentencing,

Contreras-Rebollar asserts that he was not on community custody as of April 12, 2006,
because he had been released from his unlawful firearm possession incarceration on September
19, 2005 (based on his “assuming the customary 1/3 good time awarded by the Pierce County
Jail.”) Br. of Appellant at 26. In his direct appeal, he cites no part of the record to support his
assertion that he received such good time credit or that he was actually released on that date.
And the record before us shows only that (1) Contreras-Rebollar had been previously sentenced
for his unlawful firearm possession conviction to three months of incarceration, with credit for 40

days of time served, and (2) this incarceration period ended, and his community custody term

20 Contreras-Rebollar argues that the sentencing court’s ““off the cuff’” calculations violated his
right to have his community custody status proved beyond a reasonable doubt. Br. of Appellant
at 27. But the standard of proof for a community custody determination is “preponderance of the
evidence,” not beyond a reasonable doubt. See McKague, 159 Wn. App. at 517; Jones, 159
Wn.2d at 243, 247. Nevertheless, the record on appeal is insufficient for our review under even
this “preponderance of the evidence” standard of proof.

16
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recommen’ced,r on October 20, 2005, not ,S,G,P,t:embe,:,li,,lg’ 20052l And ip hIS PRP, Coptreras—
Rebollar makes no assertions to matters potentially outside the record that might support his
assertions.

Similarly, in his direct appeal, Contreras-Rebollar also assumes that his community
custody was tolled on August 29, 2005 (when he was sentenced for unlawful firearm possession),
instead of July 21, 2005 (when he was presumably taken into custody for unlawful firearm
possession).”* Again, he cites nothing in the record to support this assumption or to show that his
community custody was tolled on August 29, 2005, rather than on July 21, 2005, Nor does he
allege supporting facts outside the record in his PRP.

Nothing in the record before us refers to any good-time credit—whether Contreras-
Rebollar had earned it or whether the resentencing court considered such credit in reviewing his
community custody status during our previous remand for resentencing. Nor does the record on
appeal show, as Contreras-Rebollar asserts, that his community custody began on December 11,
2004, was tolled from August 28, 2005 thru September 18, 2005, began again on September 19,

2003, and finally expired on December 31, 2005. We usually do not consider arguments that lack

21 Contreras-Rebollar committed unlawful firearm possession on July 21, 2005, and likely was
taken into custody on the same day. The record does not actually state whether Contreras
Rebollar was taken into custody on the same date that he committed unlawful firearm possession.
But, when Contreras-Rebollar was sentenced on August 29, 2005, he received credit for 40 days
of time served, which means Contreras-Rebollar was in confinement for 40 days before he was
sentenced. There are 40 days from and including July 21, 2005, to and also including August 29,
2005. He was sentenced on August 29, 2005. If he served 3 months with credit for 40 days of
time served, then his incarceration ended on October 20, 2005.

22 Contreras-Rebollar’s assumption contradicts his own brief where, on page 11, he asserts that he
was on community custody from January 15, 2005 to July 20, 2005. See Br. of Appellant at 11.

17
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7 7citatirons to the 7r§cord. State v. VNelsoﬂni, 131 Wn. App. 108, 117, 125 P.3d 1008 (2006); RAP
10.3(a)(5). Moreover, here, the record does not show that the resentencing court actually
miscalculated Contreras-Rebollar’s community custody tolling and recommencement.

Nevertheless, the record suggests that the resentencing court may not have taken into
account any good time credit to which Contreras-Rebollar may have been entitled and that might
have affected its determination of whether he had been on community custody at the time he
committed the charged crimes., We reiterate that we specifically remanded “for resentencing so
that the State can produce evidence of Contreras[-Rebollar]’s . . . community custody status.”
Conireras-Rebollar, 2009 WL 448902, at *6. In our view, the directives of our previous remand
were not fully satisfied, Therefore, we must remand once more because we cannot tell on the
record before us whether Contreras-Rebollar’s community custody status was accurately
determined, despite the specific terms of our previous remand for resentencing and determination
of community custody.

Accordingly, we remand again for resentencing, at which the State should put on the
record all facts pertinent to Contreras—Re_bollar’s community custody status at the time he
committed the charged crimes, including any good time credit calculation to which he may have
been entitled.

1. Effective Assistance of Counsel

Next, Contreras-Rebollar argues that his resentencing hearing counsel rendered ineffective

assistance because he failed to “independently calculate” whether Contreras-Rebollar had been on

community custody as of April 12, 2006. Br. of Appellant at 30. This argument fails.

18
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7 To succq;d on an ingffective agsiﬁstranc?emof counsrerlrcliailrnr, the dqundant bears the burden of
showing (1) that trial counsel’s performance was deficient and (2) trial counsel’s deficient
performance prejudiced the defendant. State v. Grier, 171 Wn.2d 17, 32-33, 246 P.3d 1260
(2011) (citing State v. Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816 (1987) (adopting the test
from Strickland v. Washington, 466 U.S. 668, 687, 104 S, Ct, 2052, 80 L. Ed. 2d 674 (1984)).
Trial counsel’s performance is deficient if it “falls ‘below an objective standard of
reasonableness.”” Grier, 171 Wn.2d at 33 (quoting Strickland, 466 U.S. at 688). Because of the
“deference afforded to decisions of defense counsel in the course of representation,”” there exists
a ‘“[s]trong presumption that counsel’s performance was reasonable.”” Grier, 171 Wn.2d at 33
(quoting State v. Kyllo, 166 Wn.2d 856, 862, 215 P.3d 177 (2009)). Legitimate trial strategy or
tactics do not count as deficient performance, but “a criminal defendant can rebut the presumption
of reasonable performance by demonstrating that ‘there is no conceivable legitimate tactic
explaining counsel’s performance.”” Grier, 171 Wn.2d at 33 (quoting State v. Reichenbach, 153
Wn.2d 126, 130, 101 P.3d 80 (2004); State v. Ano, 137 Wn.2d 736, 745-46, 975 P.2d 512
(1999)).

Once the defendant shows deficient performance, he then must establish prejudice by
showing that “‘there is a reasonable probability that, but for counsel’s deficient performance, the
outcome of the proceedings would have been different.”” Grier, 171 Wn.2d at 34 (quoting Kyllo,
166 Wn.2d at 862). “‘A reasonable probability is a probability sufficient to undermine confidence

in the outcome.”” Grier, 171 Wn.2d at 34 (quoting Strickland, 466 U.S. at 694), Failure to

B Grier, 171 Wn.2d at 33,
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- demonstrate both prongs of the test defeats a defendant’s ineffective assistance of counsel
argument on appeal. Grier, 171 Wn.2d at 33 (citing Thomas, 109 Wn.2d at 225-26 (adopting the
test from Strickland, 466 U.S, at 687)).

Contreras-Rebollar does not meet the first prong of the test because he fails to show that
counsel’s performance was deficient. The resentencing court performed its community custody
calculation in the presence of counsel, Contreras-Rebollar, and the State. And when the
resentencing court determined that Contreras-Rebollar’s community custody had expired on April
15, 2006, counsel, who had studied the judgments and sentences from Contreras-Rebollar’s
previous convictions, replied, “It does sound right.” RP (June 29, 2010) at 11. These facts show
that counsel was informed and prepared and, thus, negate Contreras-Rebollar’s argument that
counsel’s performance “flell] ‘below an objective standard of reasonableness.”®  Grier, 171
Wn.2d at 33 (quoting Strickland, 466 U.S. at 688). Because Contreras-Rebollar fails to meet the
first prong of the ineffective assistance of counsel test, we need not address the second prong.
We hold, therefore, that Contreras-Rebollar has failed to show that his counsel rendered
ineffective assistance at resentencing,.

[V. Personal Restraint Petitions
A. Primary Personal Restraint Petition

In his primary PRP, Contreras-Rebollar argues that (1) his trial counsel back in early 2007

rendered ineffective assistance of counsel by failing to propose the “[d]efense of [a]nother” jury

instruction; and (2) the trial court erroneously excluded co-counsel from the trial. PRP at 22.

2 That the record does not contain more complete information about these calculations does not
show that counsel was deficient in his representation.
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- Contreras-Rebollar previously advanced, and we rejected, these same arguments in his first direct
appeal. Contreras-Rebollar, 2009 WL 448902, at *3, *7 (“[Contreras-Rebollar] claims that he
did not receive a fair trial because . . . the trial court removed [co-counsel] from the proceedings”
and “Contreras[-Rebollar] also argues that he received ineffective assistance of counsel because
defense counsel . . . failed to propose a ‘defense of another’ instruction.”)

“The petitioner in a personal restraint petition is prohibited from renewing an issue that
was raised and rejected on direct appeal unless the interests of justice require relitigation of that
issue.” In re Pers. Restraint of Davis, 152 Wn.2d 647, 671, 101 P.3d 1 (2004) (footnotes
omitted). “An issue is considered raised and rejected on direct appeal if the same ground
presented in the petition was determined adversely to the petitioner on appeal and the prior
determination was on the merits.” Davis, 152 Wn.2d at 671 n.14 (citing In re Pers. Restraint of
Taylor, 105 Wn.2d 683, 687, 717 P.2d 755 (1986)). “The interests of justice are served by
reexamining an issue if there has been an intervening change in the law or some other justification
for having failed to raise a crucial point or argument in the prior application.” Davis, 152 Wn.2d
at 671 n,15 (citing In re Pers. Restraint of Stenson, 142 Wn.2d 710, 720, 16 P.3d 1 (2001)).

Contreras-Rebollar concedes that his ineffective assistance of counsel argument is “the
same underlying previously heard and determined issue” from his first direct appeal, but he argues

that we, nevertheless, should “allow for relitigation” under RAP 16.4(c)(3). Pet’r Resp.
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~ to Resp’t Br. at 17. RAP 16.4(c)(3) provides that a restraint is unlawful if “[m]aterial facts exist
which have not been previously presented and heard, which in the interest of justice require
vacation of the conviction.” But Contreras-Rebollar does not provide any new “|m]aterial facts”
with his petition®; instead, he merely provides additional copies of the record.

Contreras-Rebollar also argues that his exclusion of co-counsel issue in his petition differs
from the exclusion issue he argued in his first direct appeal because (1) “on his direct appeal the
fundamental underlying principle issue argued was that of a mere trial court discretional error”;
and (2) in contrast, the exclusion issue in his petition is “of the magnitude of a direct structural
defect in which [he] was critically denied his [constitutional] rights.” Pet’r Resp. to Resp’t Br. at
9. Contrary to Contreras-Rebollar’s argument, (1) we considered his constitutional rights in his
first direct appeal; and (2) in his petition, he presents essentially the same issue that he presented
in his first direct appeal. Contreras-Rebollar, 2009 WL 448902, at *5. He cannot avoid this

113

problem by merely ““couching his argument in different language.”” In re Pers. Restraint of Lord,
123 Wn.2d 296, 329, 868 P.2d 835 (1994) (quoting Campbell v. Blodgett, 982 F.2d 1321, 1326
(9th Cir. 1992), reh’g denied, amended and superseded, 997 F.2d 512 (1993)). Accordingly, we

deny his petition.

2 Contreras-Rebollar attached an affidavit to his supplemental petition and another affidavit to his
reply brief. But neither of these affidavits present “[m]aterial facts . . ., which in the interest of
justice require vacation of the conviction.” RAP at 16.4(c)(3).
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B. Supplemental Personal Restraint Petition

Contreras-Rebollar also filed a supplemental personal restraint petition, which we deny as
untimely and, therefore, do not further consider.® Personal restraint petitions may not be filed
“more than one year after the judgment becomes final.”? RCW 10.73.090(1). A “judgment
becomes fmal’; on the last of the following dates: (1) the date the judgment is filed with the trial
court clerk, (2) the date that an appellate court issues its mandate disposing of a timely direct
appeal from the conviction, or (3) the date that the United States Supreme Court denies a timely
certiorari petition to review a decision affirming the conviction on direct appeal. RCW
10.73.090(3). Because we previously remanded for resentencing, this case was not final for
purposes of petitioning the United States Supreme Court for certiorari review; thus, this third
option does not apply here.

Thus, the later of the two possible remaining dates (first and second options) for finality of
the judgment is April 14, 2010, when we issued our mandate of Contreras-Rebollar’s direct
appeal. See CP at 56. Accordingly, the last day on which he could have filed a timely PRP was
one year later. But he did not file his supplemental PRP until November 22, 2011, more than

seven months after the one-year limit time had expired.® Holding, therefore, that his

2% “Though the appellate rules do not expressly authorize or prohibit amendment to PRPs, we
have accepted amendments to a PRP made within the statutory time limit.”” In re Pers. Restraint
of Davis, 151 Wn. App. 331, 336, 211 P.3d 1055 (2009) (quoting In re Pers. Restraint of Bonds,
165 Wn.2d 135, 140, 196 P.3d 672 (2008)), review denied, 168 Wn.2d 1043 (2010). Contreras
Rebollar, however, filed his supplemental petition outside the statutory time limit.

T RCW 10.73.100 provides exceptions to this time bar, none of which apply here.

% The only exception that arguably might apply to Contreras-Rebollar’s supplemental PRP is the
fifth exception: “The sentence imposed was in excess of the court’s jurisdiction.” RCW
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~ supplemental petition is untimely, we deny it.

We remand for yet another resentencing, at which the State may produce evidence of
Contreras-Rebollar’s community custody status. We also deny Contreras-Rebollar’s PRP and
supplemental PRP.

A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, it

is so ordered,

Hunt, J,
We concur:

Penoyar, J.

Johanson, A.C.J.

10.73.100(5). Tt is true that Contreras, in his direct appeal presently before us, challenges the
sentencing court’s calculation of his community custody term. But his argument that a trial court
miscalculated a community custody term does not implicate “jurisdiction” of the trial court. See
In re Pers. Restraint of Vehlewald, 92 Wn. App. 197,201, 963 P.2d 903 (1998).

24



