
YAKIMA SUPERIOR COURT 08·-02-.. 12 10:05 Pf.lGE .1. 

CASE#: 88-1-00428-l 
TITLE: STATE VS MCNEIL 
FILED: 03/lS/.l.98B 

JUDGMENT# 89-9-2233-2 JUDGE ID: 

APPEAL FROM LOWER COURT? NO 

I~E~)OI ... UTION :: GP NHE: DB/2!:V19D9 GUILTY PLEH 
COI'IPI..ETION: 
Cf1SE SHHUS :: 
f~ RGHIVED: 

JODF DHTE: OD/25/1989 JUDGMENT/ORDER/DECREE FILED 
DATE: 

I~ESTORE DATE : 04/1:1:3/2003 
IUCIWFICHE: l0/2:3/199l; 
CONSOLIDT: 

NOTEl.: 
I110TE2: 

----------------------------------- PARTIES ------------------------------------

CONN. 

PL.HDl. 
DEFDl 
AT POl 
llTDOl 
f-)TDCl2 

LAST NAME, FIRST MI TITLE 

STATE OF WASHINGTON 
MCNEIL, RUSSELL DUANE 
HANSEN, HOWARD 
Tr-HT, CHRIS 
BOTHWELL .. TOri 

LITIGANTS 

1 
1 
1 

AI~RAIGNED 

OY.l.fi/.1.908 

------------------------------ SENTENCE INFORMATION ----------------------------· .. 

DEF01 MCNEIL, RUSSELL DUANE 

DEF. RESOLUTION CODE: GP DATE: Ol'l/2(5/.1. 989 GUILTY PLEI4 
TRIAL JUDGE: GAVIN 

SENTENCE DATE : 08/25/.1.989 SENTENCED BY GAVIN 
SENTENCING DEFERRED : 1~0 APPEALED TO : DIVISION III DATE APPEALED : 09/22/1989 

PRISON SERVED ..•....•..••.•.• X 
PRISON SUSPENDED ......•..•••• 
JAIL SERVED •........••.••..•• 
JAIL SUSPENDED ••••.••••••..•• 
PRO Il/GOMI'I. SUPERVISION ........ . 

FINE •....•.•••••........ $ 100.00 VC 
RESTITUTION .............. $ TBD 
COURT COSTS .•.•......... $ TBD 
ATTORNEY FEES ........... $ 
DUE DATE : P~UD NO 

-----------------·-- CHARGE INFORMATION --------------

DEFOl MCNEIL, RUSSELL DUANE 

I~!J CIH RCW/CODE 

G 

G 

1 9fl. 32. o:m 
10. !35. 020 

2 t~fl.32.030 
.l()" !35. 020 
9(~. 08.020 

CHARGE DESCRIPTION 

ORIGINAL INFORMATION 
MURDER 1ST DEGREE 
AGGRAVATED MURDER-1 
MURDER 1ST DEGREE 
AGGRAVATED MURDER-1 
LIABILITY FOR ANOTHER'S CONDUCT 

DV INFO/VIOL. RESULT 
---DATE--- --DATE--

ll3/l5/.l98B 
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-------------------------------APPEARANCE DOCKET-------------------------------
CODE/ 

SUR# DATE CONN DESCRIPTION/NAME SECONDARY 

1 

2 

4 

5 

f.) 

"? 

El 
~~ 

.HJ 
l.l 

p 
.~ 

.u 

1.4 

15 

Hi 

.1'( 

18 

03/.1.5/19813 APATIN 
~1TDOl 
f1TD02 

03/15/1988 INFO 
03/.1.5/1908 PREHRG 

03/16/1988 ARRHIGN 

OC!/16/l9B8 ORA 
03/16/Hl88 OI~STB 

11FILi'l 
03/16/1988 OAPrH 

03/17/.1.988 PREHRG 

0:311 'i' 1.1. 98B PREHRG 
DYH/19BB TRCKfH 

r1CTION 
flCTION 

O'l/.ll/H~88 IH 

03/17/E~8B 111' 
O::J/1'7/19BB I1T 

Clcl/l8/l9BB L.TR 
o:3/.l.B/.1.98B Of~ 

t·1FILI1 
03/23/1988 RQ 
Ot./Ol/1908 OR 

04/0l/1988 or~ 

Ql,/12/1 ~3813 MT 

04/12/.1908 AF 

Ot,/12/19813 OR 

OV12/l9B~3 LTR 
Ol,/12/1~HJB PREHRG 

ilPPT OF llTTY FOR INDIGENT DEFENDANT 
TAIT, CHRIS 
ROTHWELL., TOM 
IIIIFORMATION 
(HANSON) CRT SIGNED ORD APPOINTING 
C TAIT & T BOTHWELL.. 88AD 1:50 
(MANCE) 
(HANSON) ARR, TDR 5-2-88. ORD SET 
RAIL. AT $250,000.00 SIGNED. 88AD 
.1.: 51. ( MHIIICE) 
ORDER ON ARRAIGNMENT 
ORDER SETTING RAIL CHANSON) 
324-301,. 
ORDER APPOINTING ATTORNEY I SETTING 
RATE OF COMPENSATION 
(GAVIN)CRT GRANTED: DEF MOT TO EX
TEND TIME TO FILE INSANITY PLEA, 
MOT TO ALLOW EX PARTE ORDRS RE 
PAYMENT OF DEF EXPERTS&MOT FOR 
PRODUCTION, ORALLY SET TD OF 
5-2-138, REQUEST COPIES OF EXIST 
PSYCH RPTS TO VIEW IN CAMERA, ORD 
TO BE PRESENTED. 88D3 .1.:37 
( llf1UGHER) 
TRIAL. CLERK'S SETTING 
J-12 9:00 AGR .l.ST DEG MURDER/ACC 
RGR 1ST DEG MURDER 2D 
!'lOTION FOf~ EXPENDITUI~E OF PUBLIC 
FUND!:> 
MOTION FOR DISCOVERY • 
MOTION RE MORE TIME TO FILE 
INSI11HTY PLEA 
LETTER FROM JUDGE GAVIN 
PRE-TRIAL ORDER (GAVIN) 
32~.-n~1 

REQUEST RE INVESTIGATOR COMPENSATN 
ORDER AUTHORIZING INVESTIGATORY 
SERVICES FOR DEFISET RATE OF COMP 
&REIMHURSEMENT (GAVIN) 
ORDER AUTHOIUZING PHYMEIH RY Y!~K CO 
( G!-lVIN l 
DEF 110T FOF1 ORD DIRECT TRilNSPORT l!Y 
YHK CO SHERIFF !H PUBLIC EXPENSE 
AFF OF COUNSEL. IN SUPPT OF I,OT TO 
APPROVE PAYI'IENT FOR DR HE~IRY DIXOI'I 
AT PUBLIC EXPENSE 
ORDER DIRECTING TRANSPORT BY YAK CO 
SHERIFF AT PUBLIC EXPENSE ( GIWIN l 
LTTR TO SGT COUETTE FROM T ROTHWELL 
(GAVINICRT G/S ORD OF CO~IT OF TD 
TO 7-11-88; G/S ORD EXTEND TIME 
FOI~ EIHRY OF INSfHHTY PLEA;· G/S 
ORD EXTEND TIME RE: DEATH PENALTY, 

05--02·-·1988T D 
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---- -- ------- -- --- -· ··· ------ -- ... -- ... ---- -· ........ --------H PPE A I~ AN C E D 0 C K E T -------- ------ -- ----------- ------- -- -------- -·--·--- -· 
CODE/ 

SUB# DATE CONN DESCRIPTION/NAME SECONDARY 

19 
20 
21 

22 

23 

2l'i 
2'7 

28 

29 

30 
31 

32 

36 

3'7 

:38 

39 

t,.o 

t,.J. 

CJf.,./12/198!3 WVSPDT 
04/12/1988 ORCTD 
Dtr./.12/.1.988 MT 

OV.l2/19BB OR 

()t,./1.2/1!3B8 OR 

0Vl.J/198B TRCKST 
f1CTION 
fiCTION 

04/14/.1.988 TRCKST 
AGTION 
flCTION 
ACTION 

04/22/19!:18 MT 
04/22/1!~88 OR 

I'IFII..tl 
04/25/1988 TRCKST 

ilCTION 
flCTION 

Ot'i/0:3/H813 MT 

05/03/1980 OR 
05/06/1988 OR 

~IFIL.I1 

fJEi/06/1988 MT 

Of5/0Ei/19BB l..TR 
Of.VD6/H~I3li MT 

05/06/.1988 OR 

m5/.l'7/19BB MT 

ll()/.1.7/.1.988 OR 

D5/27/.1.9BF.l NT 

CHV02/19BB IH 

05/02/19BB MT 

m:i/03/HlBB PREI-IRG 

ORALLY SET PRETRIAL MOT FOR 6-20-
88, ORD TO BE PRESENTED. 88D3 1:60 
( Br4UGHER) 
WAIVER OF S~:EDY TRIAL 
ORD FOR CONTINUANCE OF TRIAL Df1TE 
MOTION FOR EXTENSION OF TIME IN 
WHICH TO FILE INSANITY PLEA 
ORDER GRANTING A CONTINUANCE OF 
TIME IN WHICH TO FILE (-) PLEA OF 
INSI~HITY 
ORDER EXTENDING TIME TO GIVE NOTICE 
OF SPECIAL SENTENCING PROCEEDING 
TRIAL CLERK'S SETTING 04-13-1988TD 
H 9:30 MOTIONS 1 HR 
**********JUDGE GAVIN••********* 
TRIAL. CLERK'S SETTING 07-11-l98BTD 
J-12 9:00 AGR .l DEG MRDR/ACG AGR 
1 DEG 11RDR 2D 
*******••JUDGE GAVIN********** 
DEF MOT&IWF FOR PI FEES &: EXPEI~SES 
ORDER FOR PAYMENT OF PI FEES & 
EXPENSES ( G(.WIN) 
325·-69:3 
TRIAL CLERK'S SETTING 05-20-1908TD 
N-J 9:30 PRE TRIAL CONFERENCE 3D 
•••••••JUDGE GAVIN•******** 
DEF MOT&AFF FOR ORD APPROV RTTY 
FEES & EXPENSES 
ORDER AUTHORIZING PAYMENT (GAVIN) 
SCHEDULING ORDER (GAVIN) 
:32'7-208 
DEF MOT FOR ORD DIRECT TRANSPORT RY 
YAK CO SHEIUFF AT PUBLIC EXPENSE 
ORDER DIRECT TRAN!3POIH HY YHK CO 
SHERIFF AT PUBLIC EX~~NSE !GAVIN) 
LETTER FROM BOTHWELL. TO SGT COUETTE 
DEF MOT&AFF SUPPT DECLARATION FOR 
Pi-lYI'lENT OF lliLL 
ORDER AUTHORIZING Pf1YMENT BY YAK GO 
(GHVIN) 
DEF MOT&AFF FOR ORD APPROV PRIVATE 
INVESTIGATOR FEES&EXPENSES 
ORDER FOR PAYMENT OF INVEST FEES & 
EXPENSES (GAVIN) 
NOTICE OF SPECIAL SENTENCING 
PIWCEEDING 
MOTION FOR ADDITIONAL TIME WITHIN 
WHICH TO FILE PRETRiflL MOTION 
MOTION FOR CONTINUilNCE OF TRIAL 
DATE 
!GAVIN)GRT ORALLY GRANTD DEF MOT TO 
CONT TRIAL DATE, DEF MOT TO EXl'END 
TIME FOR PRETRIAL MOTIONS, ORDERS 
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··· -· -· -· -- ·- -- ···· -· -· ·-------··- ---·· -· -·· ----··-- --··-----···APPEARANCE DOCKET--··-··--- ....... : ........................... -···-··--···----···-----·-·--··-
CODE/ 

SUB# DATE CONN DESCRIPTION/NAME SECONDARY 

49 
50 

51 

52 

!:i3 

54-

56 

58 

61 

62 

Ei3 

6l,. 

65 

06/03/1988 WVSPDT 
()6/fB/1988 ORCTD 
U!:i/0"7/1908 OR 
06/.l0/.Hl80 riT 
OFJ/10/1980 0 I~ 

CJ6/14/l988 TRCKST 
ACTION 
ACTION 
ACTIO!~ 

()6/14/1988 TRCKST 
ACTION 

06/Ui/1988 MT 
05/1f:i/.1.988 OR 

06/15/1988 MT 

06/16/1988 OR 

MFil.rl 
0"7/0f.i/198B MT 

0"?/05/1.988 OR 
riFILM 

Cl"? /l2/l98D In 

07/12/l98B OR 
11FILI'I 

D"? /l2/.1.9BB STP 

07/20/.1.988 OR 

I'IFILI'I 
D"?/20/.1.98B MT 

08/03/198B riT 

08/03/1.9813 OR 

08/05/1988 riT 

00/05/1988 OR 

HFILM 
08/10/.1.98fJ Mrl 

TO BE PRESENTED, SEE FILE MINUTES. 
8803 1:120(BAUGHER) 
WAIVER OF SPEEDY TRIAL 
ORD FOR CONTINUANCE OF TRIAL DATE 
SCHEDULING ORDER (GAVIN) 
MOT&AIT FOR PAYriENT TO ATTY 
ORDER AUTHORIZING PAYMENT TO RTTY 
(GIWIIIII 
TRIAL CLERK'S SETTING - RESET l0-03-1988TD 
Jl2 9:00 AGR MURDER 1ST/ACC RGR 
MURDER 1ST 2 DYS 
**PREASSIGNED TO GAVIN** 
TRIAL CLERK'S SETTING 09-12-88 
H 9:00 PRE-TRIAL 7D 
DEF MOT&AFF FOR PrlYMENT OF BILL 
ORDER AUTHORIZING PAYMENT BY YAK CO 
(GAVIN) 
MOT&RFF FOR PAYMENT OF PRIV INVEST 
FEES&EXPENSES 
ORDER FOR PAYMENT FOf~ PRIV INVEST 
FEES&EXPENSES (GAVIN) 
329··-.1.2!~'~ 
MOT&AFF FOR Pf~YMENT OF PIHV INVEST 
FEES&EXPENSES 
ORDER AUTHORIZING PAYMENT (GAVIN) 
331-.l.l~i 

1'10nkAFF FOr~ PHYI'IENT OF fHTY !k PRJ\1 
INVEST FEES & EXPENSES 
ORDEI~ FOR PAYI'IENT ( GfWHI) 
:n1.--~;m; 

STIPULATION RE FILING OF F)RETIUIH .. 
MOTIONS 
DEF'S MOTION FOR DISMISSHL OF 
PLAINTIFF'S REQUEST FOR DEATH 
PENHLT'( 
ormER FOR PAYMENT OF PfUV INVEST 
FEES&EXPENSES (GAVIN) 
:n;?.-41 
MOT&HFF FOR PAYMENT OF PRIV INVEST 
FEES&EXPENSES 
DEF MOT FOR AUTHORIZATION&EX~~NDITR 
OF PUBLIC FUNDS IGIWIN) 
ORDER AUTHORIZING FORENSIC EXPERT& 
EXPEND PUBLIC FUNDS ( GfWIN I 
MOT&AFF FOR PRYHNT OF ATTY & PRIV 
INVEST FEES&EXPENSES 
ORDER AUTHORIZING PHYMNT OF ATTY 
FEES&EXPENSES (GAVIN) 
333·-·52 
MEMORANDUM IN OPPOSITIOI~ TO DEF'S 
110TIOI'I FOR DISMISSAL OF PUHIHIFF' S 
NOTICE OF INTENT TO SEEK THE DEATH 
PEI,If4LTY 
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--------------------------------APPEARANCE DOCKET--------------------------------
CODE/ 

SUB# DATE CONN DESCRIPTION/NAME SECONDARY 

66 
Ei? 

f.iB 

OB/22/ 1 ~mEl I'IT 
OB/22/Jmm or~ 

r1FILI'I 
08/22/1988 TRCKST 

. ilCTION 
OB/Cl? /19B8 I'IT 

I'IOHHlFF FOR PRIV INVES FEES&EXPEI,I!3E 
ORDER RUTflORIZING PRYMNT OF PRIV 
INVEST FEES&EXPENSES 
3:3:1····ll7Ei 
TRIAL CLERK'S SETTING 09-08-1988TD 
NJ 9:0Cl PRE-TRIAL MOTIONS ?D 
I'IOTBcAFF FOR PAYrJNT OF PiUV INVEST 
FEES&EXPEIIISES 

70 09/07/1988 OR ORDER AUTHORIZING PAYMENT OF PRIV 

7.1. 

72 

n 
?f. 

INVEST FEES&EXPENSES (GAVIN) 
09/08/1988 PREHRG IGAYINICRT DENIED DEF MOT TO DISMIS 

INFO, DENIED DEF MOT TO DISMISS 
NOTICE OF SPECIAL SENTENCING PRO

D9/21./l9B8 0 1~14U 

IJ9/21/H~BB rrr 

()9/22/1988 l~VSPDT 

ou/22/1. r~lBB OR 
D9/22/H~88 PREJ-IRG 

CEEDINGS. 8BD3 1:195(BAUGHERI 
ORDER AUTHORIZING PRYMNT EY COUNTY 
! G r-w n'' 1 
MOT&AFF FOR PAYMNT OF PRIV INVEST 
FEES&EXPENSES 
WAIVER OF SPEEDY TRIAL 
~>CI-IEDUI ... ING OIWER 
IGAYINICRT CONT HRG TO 9-27 AT 4:30 
DEF SIGNED I FILED WAIVER OF TRIAL 
TIME LIMITS, SCHEDULING ORDER SIGND 
88D3 1:210(BAUGHERl 

09/27/1988 PREHRG (GRVIN)CRT CLARIFIED PRIOR RULING, 
ORDER TO BE PRESENTED. 8803 1:216 
IIHlUGHER) 

09/28/1988 VRPRC VERBATIM REPORT OF PROCEEDINGS 
COURT'S ORAL OPINION 

75 09/28/1988 FNFCL FINDINGS OF FRCT&CONCLUSIONS OF LAW 
SHHE '~j PROPOSED 

I'IFILI1 :!36-·16 
76 09/28/1988 OR STATE'S PROPOSED ORDER DENYING 

DEF'S MT TO DISMISS STATE OF WASH 
NT OF SPECIAL PROCEEDING TO SEEK 
THE DEATH PENALTY 

f'fFILrl :Bf.i····.H 
77 09/28/1988 OR ORDER DENYING DEF'S MT TO DISMISS 

INFO (ORAL) & TO .DISMISS DEATH 
PENALTY NT (GAVIN) 

MFILI'I 336-.18 
78 09/28/1988 CRRSP CORRESF~NDENCE FROM THOMAS BOTHWELL 

TO JUDGE F. JAMES GAVIN 
79 (l(3/2B/19BB CRRSP CORRE!3PONDENGE HWI1 CHRISTOI"'I-IEI< 

TAIT TO JUDGE F. JAMES GAVIN 
09/28/1988 PREHRG (GAVINlCRT SIGNED ORDER RE DEATH 

PENALTY. 8803 1:22DIEAUGHER) 
80 09/29/1988 NTDRV NOTICE OF DISCRETIONARY REVIEW TO 

SUPI~Erl COUIH 
I'IFIL.rl :335····35::! 

81 10/04/198!3 RFML AFFIDAVIT OF MAILING NOTICE OF 
APPEAL TO ATTORNEY OF RECORD 

82 10/06/1988 MT MOTBcRFF FOR PRYMNT OF ATTY FEES & 
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-------------------------------APPEARANCE DOCKET-------------------------------
CODE/ 

!3Ullil lliHE COI~N 

8:3 10/0f5/.l9BB OR 

FIFILI~ 
EJl,. Hli06/19BB MT 
8'"" ,) l0/06/l!mo OR 

11F IL.I'I 
86 lD/1.:3/1. !;}BB OlUND 

FIF.IL.I1 
07 1.Ll/l9/l9BB MT 

H8 l0/1.9/1.!3BB 0!~ 

MFII...I'I 
09 11/()l,/19(-JEl MT 

90 .U/OV19BB OR 

I'IFILI'I 
~)1 1.1/D"?/1.9!38 LTI~ 

92 .l..l./07/.1.9BB MT 

93 .U./.1.6/.l q[JB FIT 

~)l,. ll/.1.6/19B8 OR 

FIFILrl 
~)f.i 12/02/.1.9BB MT 

96 .1.2/02/198B OR 

I'IFil..l'l 
[fi' 12/20/.1.9813 rrr 

913 12/20/l9BB OR 

I'IFILrl 
99 0.1./05/1 qsg IH 
HJ() Dl/05/.1.9B!3 OR 

1.01 01/.1.2/1989 CP 

102 Dl/.1.2/19B~~ LTI< 
10] Dl/20/1. 9B~l m 

.lOt,. 0.1./20/l9f:l!;) OR 

MFILM 
Hl5 O.l/20/1 \18~) I...Tf( 
lOb 01./::JO/ .l9B!3 l..TI< 
J.Ol ll.l./:3.1./ J. 9 8 [1 WVSPDT 
lOB Cl1/Tl./1'3B9 MT 

DESCRIPTION/NAME 

PRIV INVEST FEES&EXPENSES 
ORDER AUTHORIZING PAYMNT OF ATTY 
& PRIV INVEST FEES (GAVIN) 
331:i-.. 5l,[) 

MOT&RFF FOR PAYMNT OF ATTY FEES 
ORDER AUTHORIZING PAYMENT OF ATTY 
FEES ( GAVII1I) 
:nr:i-.. 5'·1 
ORDER OF INDIGENCY !GAVIN) 
:nl5--9t,2 
MOT&AFF FOR ORDER FOR PRIV INVEST 
FEES&EXPENSEf> 
ORDER AUTHORIZING PAYMENT OF PRIV 
INVEST FEES&EXPENSES (GAVIN) 
3:'l'? .. ·2f.iB 
MOT&AFF FOR PAYMENT TO ATTY & PRIV 
INVEST FEES & EXPENSES 
ORDER AUTHORIZING PRYMNT OF ATTY & 
PRIV INVEST FEES (GAVIN) 
331l-·2B"i' 
LETTER FROM THE SUPREME COURT 
RULING DENYING MOTONS FOR 
IDSCRETIONARY REVIEW 
MOT&AFF FOR PAYMENT OF RTTY & PRIV 
INVEST FEES&EXPENSES 
ORDER AUTHORIZING PAYMNT OF PRIV 
INVEST FEES&EXPENSES (GAVIN) 
:B8-·llB 
MOT&RFF FOR PAYMENT OF RTTY & PRIV 
INVEST FEES&EXPENSES 
ORDEI~ fHJTHORIZING PlmlENT OF fHTY & 
PRIV INVEST FEES&EXPENSES (GAVIN) 
3:39--"791. 
I~OTBdlFF FOr~ PAYMEIH OF PRIV INVEST 
FEE~)!\:EXPEI,ISES 

ORDER AUTHORIZING PAYMENT OF PRIV 
INVEST FEES&EXPENSES (GAVIN) 
:3MJ-·983 
MOT&RFF FOR PHYMENT OF (-)TTY FEES 
ORDER AUTHORIZING PRYMNT OF ATTY 
FEES ( Gi1VIN) 
COPY OF ORDER DENYING MOT TO MOD 
COMMISSIONERS RULING 
LETTER FROM JUDGE GAVIN TO COUNSEL 
MOT&AFF FOR PAYMNT ATTY FEES, PRIV 
INVEST FEES&EXPENSES 
ORDER AUTHORIZING PRYMNT OF PRIV 
INVEST FEES&EXPENSES (GAVIN) I 
3L,.2·-~)()9 

LETTER FROM JUDGE GAVIN 
LETTER FROM JUDGE GAVIN 
WAIVER OF SPEEDY TRIAL 
MOTION FOR CONTINUANCE OF TRIAL. 

SECONDARY 
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--------------------·-----------APPEARANCE DOCKET--------------------------------
CODE/ 

SUB# DFITE CONN DESCIUPTION/Nm·n:. SECONlli-lRY 

10!~ 

.1.1.0 

.1.11 
1.1.2 

J.D 
1.1'> 

1.1.5 

1Hi 
1.1.7 
118 

1Hl 

120 
.1;?..1. 
122 

12:3 
1;/.l, 

125 
12f.i 
1:?7 

.1.28 

12~) 

no 

13.1. 

132 

133 

02/0]/J.98~J PREHRG 

02/0::l/1909 MT 
D2/03/H~og or~ 

MFILI'I 
02/0:J/198!3 MT 
02/0:3/E~B9 OR 

I'IFILI'I 
02/06/1989 PREHRG 

CJ2/CI6/l'38~l VRF'RC 
02/0€i/19B9 OR 
02/1Ei/Hl89 MT 

CJ2/Hi/Hm9 OR 

02/27/198~) 1'11'1 
02/27/1989 MT 
0212? /1989 f!F 

02/27/1909 MT 

02/2'?/1 mm OI'IHD 
03/03/HJBB MT 
CU/D3/l9B~l or~ 

t1FIL.I1 
03/03/1 9B9 riT 
03/03/HJB9 01~ 

riFILrl 
O~!/.Hill9B9 MT 
03/l5/19BB I'IT 
03/.l5/l9BB IH 

03/20/.19FJ9 11T 

03/20/.1989 OR 

11FII .. rl 
()]/20/1989 rtl'l 

03/20/1. 9Bf~ MM 

03/27/19!39 MM 

03/27/1989 11M 

(GRVIN)CRT GRNTD MOT TO CONT TRIHL, 
SET NEW MOT SCHEDULE, ORD TO BE 
PRESENTED. 89D3 l:22(BAUGHER) 
MOT&AFF FOR PAYMENT OF ATTY FEES 
ORDER AUTHORIZING PRYMNT ATTY FEES 
( GAVII>I) 
30-6!)8 
MOT&AFF FOR PRYMNT OF ATTY FEES 
ORDER AUTHORIZING PAYMENT RTTY FEES 
(GfWIN) 
3£.3-659 
(GAVIN)CRT SIGNED SCHEDULING ORDER. 
8903 l:26(BAUGHER) 
VERBATIM REPORT OF PROCEEDINGS 
SCHEDULING ORDER 
DEF MOT&AFF FOR ARD APPRV PRIV INV 
FEEf:l&EXPENSES 
ORDER AUTHORIZING PRYPINT BY YAK CO 
FOR INVEST FEES&EXPENSES (GAVIN) 
MEMORANDUM 43 3.5 HEARING 
MOTION FOR CHANGE OF VENUE 
AFFIDAVIT IN SUPPORT OF MT FOR 
CHANGE OF VEI~UE 
MOTION IN LIMINE REGARDING 
PHOTOGRAPHS 
OMNIBUS APPLICATION BY DEFENDANT 
DEF MOT&AFF FOR ATTY FEES 
ORDER HUTHORIZING PRYMNT BY YHK CO 
( GAVII~) 
345···58'· 
I'IOT&~lFF FOR PAYMNT OF ATTY FEES 
ORDER HUTHORIZING PAYMENT RY YAK CO 
(GAVIN) 
]45·-585 
MOTION FOR DISCOVERY 
MOTION FOR BILL OF PARTICULARS 
MOTION TO STRIKE ENHANCEMENT OF 
PEI,IRL.TY FOR 11\JRDR .l.ST DEGREE PUr~ .... 
SUANT TO lD.05.D2fJ & TO DISMISS NT 
OF SPECIAL SENTENCING PROCEEDING 
MOT&RFF FOR ORDER APPROV PRIV INVES 
FEES&EXPENSES 
ORDEr~ AUTHORIZING PAYMENT BY YAK CO 
OF PrUV II~VEST FEES&EXPENSES (GAVIN) 
]45-·40£, 
MEMORANDUM SUPPORTING THE ADMISSI
BILITY OF THE DEF'S STATEMENT TO 
SHERIFF'S DETECTIVES 
MEMORANDUM IN OPPISITION TO DEF'S 
MT FOR CHANGE OF VENUE 
MEMORANDUM IN OPPOSITION TO DEF MOT 
FOR A BILL OF PARTICULARS 
11EMORANDlJM IN OPPOSITION TO· DEF MOT 
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-------------------------------APPEARANCE DOCKET-------------------------------
CODE/ 

SUB# DATE CONN DESCRIPTION/NAME SECONDARY 

1:34 
B5 
l3fi 

137 
1::113 

U9 
1.40 
11+1 

142 

1./tf) 
14-fj 

14"7 
14.13 

IB/29/.l 989 011AD 
03/30/H89 NT 
03/::J0/1989 TRCKST 

BCTION 
D~·IOEV19B9 rrr 
OVDEi/Em~l OR 

l'IFILI'I 
04/10/1989 PREHRG 

04/10/1989 PREHRG 

04/10/1989 PREHRG 

OI,/1D/19Bfa PREHRG 

04/10/1989 PREI-IRG 

04/10/1989 PREHRG 

01,/10/1989 EXLST 
OV14/l.H89 MT 
IJI,/ll+/19!3~;) OR 

11FILM 
01,/19/1989 riT 

04/19/1989 OR 

riFILtl 
04/28/.H~89 NTHG 

ACTION 
ACTION 
ACTIOIII 

Of.l/Ot./.l9B~1 MT 
Cl!5/0V1989 OR 

I'IFILtl 
OS/01,/1989 MT 
[)5/0t../1989 OR 

TO STRIKE PRE-MEDITATED FIRST 
DEGREE MURDER PENALTY I ENHANCEMENT 
PURSUANT TO RCW & TO DISMISS NT 
OF SPEICAL.. SENT PROCEEDING 
OMNIBUS nPPL.ICATION BY PLAINTIFF 
NOTICE OF SETTING FOR PRE-TRIAL HRG 
TRI(.)L CLERK'S SETTING 04-10-1989TD 
H 9:30 PRE TRIAL 2D 
MOT&f1FF FOR PHYMi,IT OF ATTY FEE.S 
ORDER r-HJTHORIZH!G PAYriiH llY Y(-lK GO 
(GilVIN) 
31, 7·-631, 
(GAVIN)S/T, CRT TO LISTEN TO TAPES 
&REVIEW TRANSCRIPTS HI GHI'IER~l, GOUN 
SEL TO SUBMIT BRIEFS, 3.5 HRG TO BE 
RENOTED. 8903 1:73(BAUGHER) 
(GAVINlCRT GRNTD DEF MOT TO RESERVE 
MOT FOR CHI1MGE OF VENUE. 89D3 1:73 
(BAUGHER) 
(GflVINlCRT PAIH GRNTD DEF FIOT FOR 
DISCOVERY & SET SCHEDULE FOR PRO
DUCTION OF f1DDTL DISCOVERY MATERIAL 
89D3 1:73(BRUGHERl 
(GAVIN)CRT DENIED DEF MOT FOR BILL 
OF PARTICULARS. B9D3 .l:73(BAUGHERl 
(GAVINICOUNSEL f1RGUED DEF MOT TO 
STRIKE NOTICE OF SPECIAL SENTENCING 
PROCEEDINGS, ADDTL BRIEFS TO BE 
SUEMITTED. 89D3 1:73(BAUGHERl 
(GAVINISTATES OMNIBUS QUESTIONS 
ASKED & f1NSWERED. 8903 1:"7::1 
(BAUGHER) 
EXHIBIT LIST (IN VAULT) 
DEF MOT&AFF FOR ORD APRV ATTY FEES 
ORDER FOR PAYMNT BY Yf1K CO (GAVIN) 
348·-52 
DEF MOT&AFF FOR ORD APPROV PRIV 
INVEST FEES 
ORDER AUTHORIZING PRYMNT BY YAK CO 
(GAVIN I 
31.8-61.1+ 
NOTICE OF HEARING 
PRESENTATION OF ORDER ON OMNIBUS 
AP~-ICATION BY PLAINTIFF 
DRY CERTAIN 
MOT&RFF FOR ORO APPROV ATTY FEES 
or~DER flUTHORIZII~G PilYI1NT BY Yr-lK GO 
(GC-WJN) 
34~H.4~. 

110TI!cllFF FOR PAYMEIH OF BILL 
ORDER f.lUTHOIUZING PAYMIH BY Yr-lK GO 
(G~WINl 

MFIL.M 349·-~.1,.5 
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--------------------------------APPEARANCE DOCKET------------------·-------------
CODE/ 

SUI!# Df-lTE 

149 D~3/D9/.l B8la 
.150 m;;:U./19BB 

1!'1.1. m'V.1.7/19B9 

1''""') ... ) ""'· orv1 "7 /198!:1 

15:3 DG/ 1 9/.l ~~ B '3 

1!54 05/26/.1. £1B9 

IS~S Ol5/30/.l98~J 

1!56 0!)/]0/19!39 

.J.5l 06/06/1989 
EiB Clfi/06/1. t~B9 

1rsg ()(5/0"7/198~? 

.lflO 06/0?/19BB 

.1.61 mi/07/l9B9 
162 06/D!3/19fl9 
Hi::! !:Jf.i/09/HIB~? 

lf.il,. 06/12/19!39 

16!5 06/l6/lf~B9 

.1.6Ei Ol'i/1.f:i/19B9 

.1.5? 05/2.1./.l r.~rm 
1(50 D!V::l0/1 ~~!39 

1159 O"i' /.10/H~Bq 
1"?0 o7 /.l.D/l9mJ 

1."71 err /1D/.l9B£1 

1"72 0"7/11/19B9 
ll:J 07 /.l.l./1!3139 

err /ll/1 ~mr,1 

CONN 

STU.! 
MM 

MT 

OR 

I'IFILI'I 
MM 

MM 

I'IT 
OR 

MFILI'I 
MT 
OR 

I'IF ILI'I 
11TflF 

NTHG 
I'II'I(.)TH 
rJTf-lF 
NT 

GTLW 

I1T 

01~ 

flFJLI'I 
RSP 
TRCI<ST 
HCTION 
HCTI())I) 
I'ITf-lF 
OR 

I'IFILI'I 
RSP 

0 I~ 
OR 
Pi~EHI~G 

l)ESCIHPTION/Nf.lME 

STATE'S LIST OF WITNESSES 
MEMORANDUM IN SU~~T OF MOT FOR BILL 
OF PARTICUU\I~S 

11!)"J"e<i\FF FOR ORD f.lPPROV PRIV INVE~!T 

FEES&EXPENSES 
ORDER AUTHORIZING PAYMNT BY YAK CO 
( G~WIN) 
]~iO····l,.t,.B 

MEI'IOI~i\NDUM IN OPPOSITION TO I'ITN FOR 
BILL OF PnRTICULRRS 
MEMORHNDUM CONCERNING CLOSURE OF 
:3.5 HEARING 
~IOT!kAFF FOR or~DER OPPIWV f-\TTY FEES 
ORDER HUTHORIZING PHYMNT BY YOK CO 
( GflVHI) 
351-T?B 
MOT&AFF FOR ORD APPROV ATTY FEES 
ORl)ER AUTHORIZING F~YMENT BY YAK CO 
( GflVJIII l 
~![il··-f.i"ff.i 

MOTION nND AFFIDHVIT FOR DISCOVERY 
OF EVIDENE IN POSSESSION OF DEFENSE 
NOTICE OF PRE-TRIAL HEORING 
MEMORANDUM OF i\UTHORITIES 
MOTION AND i\FFIDAVIT OF DISCOVERY 
NOTICE OF SETTING FOR PRE-TRIAL HG 
(JUDGE GfWIN) 
STATE'S LIST OF WITNESSES (ADDENDUM 
TO) 
MOT&RFF FOR ORD ~PPROV PRIV INVEST 
FEESlH.::XPE~ISES 

ORDER AUTHORIZING PAYMNT BY YAK CO 
( GflVIN l 
::152··-C!l~i 

RESPONSE TO riEM 

SECONDARY 

TRIAL CLERK'S SETTING 07-.1.1-l9B9TD 
H 9:00 MTNS TO BE HRD IN JAIL 
COURTROOM #2 ::! D 
MOT&HFF FOR ORD RPPROV i\TTY FEES 
ORDER flUTHORIZING F~YMNT BY YAK CO 
( GflVll~ l 
]51····70() 

DEF MCNEILS RESPONSE TO STATES MOT 
FOR DISCOVERY OF EVIl)ENCE&ADDTL 
HANDWRITING EXEMPLAR 
ORDER GRANTING DISCOVERY TO STATE 
ORDER ON OMNIBUS HPPL BY PLTF 
(GAVINlCRT SET MOT IN LIMINE FOR 
7-19-89,3.5 HRG FOR "7-24-t39,TDR 
9-5-89,STATE MOT TO OBTAIN ADDTL 
HANDWRITING EXEMPLRR,GRNTD STATES 
MOT FOR DISCOVERY RE LETTER, DENIO 
DEF MOT FOR EILL OF PARTICULARS& 
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CODE/ 

SUB# DATE CONN DESCRIPTION/NAME SECONDARY 

.1.73A 
1.71.,. 

1?5 
1.76 

1?7 

.1.78 

179 

Hm 
1.8.1 

H12 
1.83 

184. 

185 

1.86 

07/ll./1989 PREHRG 

0? /12/198~1 PREHRC'1 

D7 /1.2/1.!38~) WI/SPDT 
CJ"? /12/19B9 R~;p 

07 /12/l 9B9 ~1M 
07/19/.1.989 LTR 

07/18/.1.989 TRCKST 
ACTION 

07/18/1989 TRCKST 
HCTION 
ACTION 

O"?/l9/HJB9 ORIJIID 
I'IFILI'I 

err /20/19f.l9 m 
0"7/20/1989 OR 

MFll.l'l 
D"l /20/1989 I~HlF 

07 /20/1!389 OR 

I'IFIL.I'I 
07/20/1989 PREHRG 

Dl/20/1!389 PREHRG 

Ol /20/1!38!3 PREHRG 

07/20/1989 PREHRG 

Ol/2!,./.1.989 PREHRG 

OU2Vl~~89 flF 

07/24/1989 OR 

DEF MOT TO STRIKE DEATH PENALTY, 
DEF WITNESSS LISTS TO BE FILED, 
CRT SIGNED ORD ON OMNIBUS APPLICA
TION BY PL TF. 89D3 1:128 ( R~lUGHER) 
(GAVIN) DEF SIGNED WAIVER OF TRIAL 
TIME LIMITS, TDR 9-5-89. 89AD 5:7 
(BAUGHER) 
WAIVER OF SPEEDY TRIAL . 
DEFT'S AMENDED RESPONSE TO F~TF'S 
OMNliHJ~) I'ITIIIS 
11E M 0 R A )11I) U 1'1 
LETTER FROM DEF&COUNSEL DECLARATN 
(ORDERED SEALED BV THE COURT) 
TRIAL CLERK'S SETTING 07-24-89 
H ~~: 00 SUPPf~ESSION ( 3. 5) J./2D 
TRIAL CLERK'S SETTING !RESET) 09-05-1989TD 
J-12 9:00 AGR 1 DEG MURDER/RCC RGR 
1 DEG MURDER 4 WEEKS 
ORDER OF INDIGENCY (GAVIN) 
353-272 
110T FOI~ EXPEI,IIliTURE OF PUI!L.IC FUI1IDS 
ORDER AUTHORIZING EXPENDITURE OF 
PUBLIC FUNDS (GAVIN) 
3~\3-389 

MOT&RFF FOR ORDER APPROV INVEST FEE 
ORDER AUTHORIZING PAYMNT BY YAK CO 
FOR INVEST FEES (GAVIN) 
:Js:J<mo 
(GflVIN)CRT RULED NO ORAL DICTATION 
SHALL BE GIVEN DURING HANDWRITING 
EXEMPLAR. 89D3 1:131(BAUGHER) 
(GRVIN)CRT CONDUCTED IN CAMERA VIEW 
OF VIDEO OF SCENE & PROPOSED ~iOTOS 
HRG CONT TO 7-24-89. 89D3 1:131 
( BAUGHEI~ l 
(GRVINlCRT DENIED DEF MOT TO RECON
SIDER STATES MOT FOR DISCOVERY. 
8903 1:131(BAUGHERJ 
(GAVIN)CRT GRRNTD DEF MOT TO STAY 
ORDER RE LETTER UNTIL 8-11-89 AT 
NOON,CRT SIGNED ORO OF INDIGENCY 
RE MOT FOR DISCRETIONARY REVIEW. 
89D3 1:13l(BAUGHER) 
(GfWIN)CRT GI~NTD DEF&SHHE!5 .JOINT 
MOT TO CLOSE 3.5 HRG,DENIED DEF 
MOT TO CLOSE MOT IN LIMINE,3.5 
HRG WAS HELD & CONCLUDED ON 
l-26-89. 89D3 1:134(BRUGHERJ 
AFFIDAVIT OF HOWARD W llRNSAEN 
(SEALED BY COURT) 
AFFIDAVIT OF CHRISTOPHER TRIT 
(SEALED BY COURT) 
AMENDED ORDER AUTHORIZING 
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--------------------------------APPEARANCE DOCKET-------------------------------
CODE/ 

~>UB# IHHE CONN 

~1FJUI 

lf:lf.il-l 0'?/2lt/1BB9 EXU>T 
D'? /2!5/l9Bq VRPRC 

!J"?/2!5/.1.9B9 SIIIT 

lf:l'? o?/25/lmm INX 
[)'(' /:?. 5/ l9f.H3 TS 
Dl/2!5/.1.98f,J SNT 

188 D? /2~.i/1 LJB9 ~ITDRV 

11FIUI 
lB9 (J'i' /2t)/198~;) D!:>GCKP 
1.90 Ol/25/1.9B9 AFriL 

Cll/2b/l9B9 PI~EHRG 

.1.91. D?/26/1989 MT 

Hl2 O'i'/2!5/1 ~1B~1 MT 

193 07/26/J.LJB!3 11T 
1~1l,. D'?/2b/Hlf:l9 I'IT 
195 D712t5/l9Bia MT 

Hl6 or /2Ei/l.ml9 DFLW 

l!l7 ()'( /26/.l ~ltl!] I'IT 

.l~IB 0'? /2F.ill9f.l9 WTRC 
19~) O'i' /2!5/.1.98!a EXLST 
200 Ol /J.l/l~<l8!j SllDT 
2().1. Ol/:U./.1989 11T 

202 IH /31/HB\j m 
20] ()7/]1/.1.90!3 or~ 

l'IFILI'I 
204 ClB/!J? /HB~l CP 

205 0!3/0'? /l9BC.l l'lT 

206 DB/!:l'i' /l !JfJ~l AF 
207 OB/D? /l98l~ NTI'iTDK 

HCTION 
ACTION 

2lH3 08/0'1 /l~IB9 11M 
209 Of:l/08/1!38~1 FNFCL. 

DESCRIPTION/NAME 

DISCOVERY BY PLTF(GAVINI 
]~)~j .... EjJI.,. 

EXHIBIT LIST liN VAULT) 
VERBATIM REPORT OF PROCEEDINGS -
(2 VOLUMES - 1 VOLUME WAS SEALED) 
SEI\fT .... 2 VOLUI'IES VERilAT RPT .... 
1 VOLUME WAS SEALED(TO SUPR COURT) 
PER TOM BOTHWELL 
INDEX TRANSCRIFf OF CLERK'S PHPERS 
Tl~rlNSCRIPT OF CLERKS PRPERSU1PPI 
SENT INDEX TO ATTORNEYS OF RECORD 
NOTICE OF DISCRETIONHRY REVIEW 
:'153-.. 8.12 
DESIGNHTION OF CLERK'S PAPERS 
AFFIDAVIT OF MAILING 
(GAVINICLOSED 3.5 HRG CONCLUDED, 
CRT ORDERED RULING SEALED,ORDERS 
TO BE PRESENTED, CRT SCfiEDULED 
FURTHER HEARINGS. B9D3 1:134 
(BAUGHER) 
MOTION FOR ADDTL PEREMPTORY CHALL
ENGES 
MOTION TO EXCLUDE DEATH BECAUSE 
HHNGII~G IS GRUEL. PUNISflMEIH 
MOTION TO SEQUESTER JURY 
MOTION FOR JURY VIEW OF DEF HOME 
MOTION TO LIMIT DISCOVERY OF 
PENALTY PHASE WITNESSES UNTIL. 
COI1PL.ETE OF GUILT PHf.~SE 
DEFENDANT'S LIST OF WITNESSES 
DURING GUILT PHI~SE 
ADDTL MOTIONS ON BEHALF OF DEF 
MCNEIL 
WITNES:) RECORD 
EXHIBIT LIST(EXHIRITS SEALED) 
SUBF~ENR DUCES TECUM 
l'iOTION TO DIS~IISS NOTICE OF SPECHH. 
SENTENCING PROCEEDING FOR LACK OF 
EVIDENCE 
DEF MOT&AFF FOR RORD RPRV ATTY FEES 
ORllEI~ rlUHIORIZING P(-\YriNT BY Yi~K CO 
( GIWINI 
:3f.i~.i--.l32 
COPY RE RULING DENYING MTN FOR 
DISCRETIONARY REVIEW 
MOTION OF KHPFLTV TO QURSH OR 
MODIFY SUBPEONA DUCES TECUM 
AFFIDAVIT OF DAVE ETTL 

SECOND(·lRY 

NOTE FOR MOTION DOCKET OB-lB-89 
K(.lpp ... TV'S MTN TO QUf.1SH or~ MODIFY 
SUilPEONR DUCES TECUM 
I'IEI10 l~f.li1IDUI1 
FINDINGS OF FRCT&CONCLUSIONS OF LHW 



f:l8-··1···00ll·20·-·1 YAKIMA SUPERIOR COURT 08-02-12 10:05 PAGE 12 

-------------------------------APPEARANCE DOCKET-------------------------------
CODE/ 

GUB# DATE CONN DESGIUPTION/Nf.lr!E SECONDf-lRY 

2Hl 

2.1.1 

2.12 
2.1.3 
21/f 
215 
21fj 
2.1"? 
2Hl 
219 

;!,2[) 
221 

2:?.2 

'1')1'"" 
~.c- •. ) 

22f.i 

riFHJI 
CJB/DD/1 m19 IH 

OB/08/1 ~1!39 ORSGT 
f.1CTION 
rlCTION 

CJB/DEl/1 ~)B!;l nFSR 
OB/!JB/198<1 HFSR 
OB/08/l9B9 AFSR 
DB/OB/19EI9 nFr>r~ 
08/0B/.l r,JB~l AFSI~ 
08/CJB/H1BB AFSR 
OB/013/.l !:JB~l AFMI... 
fJB/0!3/.1.9£19 MT 

DB/0!~/1!3B9 f.1F 
DB/Cl9/J.9139 or< 

rlFII..JI 
OB/0!3/1 BBB EXL.ST 
ClO/O~l/.1. ~~8~1 PREHRG 

HRG OF MTN FOR HRG GLOSUREIGAVIN) 
][)~) ·-·lf 'f~~ 
MOTION FOR AUTHORIZATION & EXPENDI
rum::: OF PU.RLIC FUNDt1 B: ~lll'l FOf~ ORD 
SHOI~TENING TI11E 
ORDER SHORTENING TIME 08-09-89 
DEFT'S MTN FOR EXPENDITURE OF 
FUNDS ••JUDGE GAVIN•• 
AFFIDAVIT OF SERVICE 
AFFIDAVIT OF SERVICE 
AFFIDAVIT OF SERVICE 
AFFIDAVIT OF SERVICE 
AFFIDAVIT OF SERVICE 
AFFIDAVIT OF SERVICE 
AFFIDAVIT OF MAILING 
I'IOTION FOR EXPEI~DITlJI(E OF PUBLIC 
FUNDS TO HIRE NATL JURY PROJECT 
AFFIDAVIT OF TAIT 
ORDER OF DEFT'S MTN FOR PUBLIC 
FUNDS ( GfWIN l 
::mEi-··ei62 
EXHIBIT LIST (RELEASED) 
(GAVIN)CRT DENIED KnPP TVS MOT 
TO QUASH SUEPOENA,G/S ORDER ON 
DEF riOT FOR PUBLIC FUNDS FOI~ PIWDUC 
liON OF INFO,ORALLY DENIED DEF MOT 
FOR PUBLIC FUNDS TO HIRE NATL JURY 
PROJECT, GRRNTD STATES ORAL MOT 
TO RETAIN LETTER.89D3 1:146tBAUGHER 

08/ll/19B9 M~l FIEMORf1NllUI1 IN OPPOSITION TO ~lOT TO 
EXCLUDE DUHH PEi~m .. TY llECHUSE HANG 
IS GRUEL PUNISHMENT 

08/11/1909 MM MEMORANDUM IN OPPOSITION TO DEF MOT 
FOR ADDTL PEREMPTORY CHALLENGES 

08/14/1909 DFLW DEFENDANT'S LIST OF WITNESSES 
(PENALTY PHf.l~!E:) 

00/14/1989 EXLST EXHIBIT LIST !RELEASED) 
08/14/19B9 PREHRG (GAVIN)CRT DENIED DEF MOT FOR CHANG 

OF VENUE. 89D3 1:148(BRUGHERI 
08/14/1989 PREHRG (GAVINJCRT DENIEDDEF RENEWED MOT 

FOR JURY SURVEY. 89D3 1:1481EAUGHER 
08/14/1989 PREHRG (GAVINICRT DENIED DEF MOT FOR ADDTL 

PEI~EI1PTORY CHf.1l..LEI~GES. 89Il3 1: J.l1-B 
( Br-lUGHER l 

08/14/1989 PREHRG (GAVINJCRT DENIED DEF MOT TO STRIKE 
DEATH PENALTY. 8903 1:148(BRUGHERJ 

08/14/1909 PREHRG IGAVINlCRT DENIED DEF MOT TO SE
QUESTER JURY. 89D3 1:1481EAUGHERl 

08/14/1989 PREHRG IGAVINlCRT GRNTD DEF MOT FOR WITNES 
TO BRING MATERIAL. DOCUMENTS&EVIDENC 
W/THEM TO COURT.89D3 1:1481RRUGHERl 

08/14/1989 PREHRG (GRVINlDEF MOT TO PRECLUDE STATE 
FROM USING PEREMPTORY CHALLENGES TO 
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-------------------------------APPEARANCE DOCKET-·----·------------·------·--------
CODE/ 

SUB# DATE CONN DESCRIPTION/NAME SECONDARY 

DISQUALIFY PROSPECTIVE JURORS W/ 
QUALI1S ns TO DEATH PENHL TY-··PART 
GRNTD(AS TO SYSTEMATIC EXCLUSNJ. 
8903 1:148(RAUGHERI 

08/.l.Vl98(3 PREHI~G (GflVlNJCRT RESEI~VEJ) RULING ON DEF 
MOT TO VIEW DEF HOME. 8903 1:148 
(BAUGHER) 

OB/14/1989 PREHRG (GRVINICRT RESERVED RULING ON DEF 
MOT FOR STATE TO SET OUT AGGROV 
FACTORS. 89D3 l:l48(RAUGHER) 

D8/14/J.~38(a PREHRG (GAVINJCRET RESERVED RULING ON DEF 
MOT RE PRIOR CONVICTION.89D3 1:148 
(BAUGHER) 

08/14/1989 PREHRG (GAVIN)CRT RESERVED RULIN ON DEF 
MOT RE NON ADJUDICATED EVIDENCE. 
8903 1:148(BRUGHERJ 

DB/H/BB9 PREHRG (GOVINlCRT RESERVED RUI ... II~G 01'1 
DEF ORAL MOT IN LIMINE RE PRIOR 
ARREST(NO CONVICTION).89D3 1:148 
( BHUGHEr~) 

08/.l.l,/198!3 PREHRG (GilVIN) CRT RESERVED RULING ON DEF 
DRilL MOT TO PRODUCE EVIDENCE OF 
PRIOR MISCONDUCT. B9D3 1:148 
(BAUGHER) 

:12"? OB/15/l9B9 MTHF MOT8cAFF FOR Olill APPRV ATTY FEES 
228 08/15/1989 OR ORDER AUTHORIZING PRYMNT HY YAK CO 

(GilVIN) 
11FIL..rl 3[i5····!~l4·'• 

OfJ/18/.l. 98f~ Pf~EHRG ( GllVIJIII CRT !lc COUNSEL CONFERRED r~E 
PROPOSED JURY QUESTIONNAIRE,DEF 
WAIVED OBJECTION TO QUESTIONNAIRE. 
89D3 1:149(BAUGHER) 

229 IJB/18/198~~ MT MOTION FOR VEf~BATirl RPT OF PROO 
CEEDINGS AT PUBLIC EXPENSE 

230 08/.1.8/1989 ORAU ORDER AUTHORIZING RPT OF PROCEEDING 
AT PLJ BLIC EXPENSE (GilVIN l 

I'IF ILl'! :~~i6-·· ;?33 
231 08/22/1989 MTOF MOT&AFF FOR ORDER APPROV ATTY FEES 
232 08/22/1989 OR ORDER OUTHORIZING PAYMNT EY YAK CO 

(GAVIN) 
11FILI1 356-33:'! 

233 08/23/1989 STLW STATE'S LIST OF WITNESSES (2ND 
ADDENIHJrl TO l 

:?.ell,. OB/25/1 9!39 EXLST EXHIBIT LIST (RELEASED) 
235 0!3/25/H1B!3 PLEG PLEA OF GUIL TY--CTS .1. & 2 
236 08/25/1989 STTDFG STATEMENT OF DEFENDANT,PLER GUILTY 
23"? 08/25/19£19 JDSWC JDGMT 8c SENT 8c WARRANT OF COMMITMT 

( GI4VIN l 
I'IFIL.rl 35!5·-8~-:? 

08/25/1989 $PACV PENALTY ASSESSED - CRIME VICTIMS 100.00 
23B 08/2!3/198~3 ORDRFP ORD FNGRPRIH !lc CERT OF P.TTESHHION 

I'IFILI1 356--84-CI 
08/25/1989 DISPHRG (GAVIN)CRT GRANTD STATE MOT TO 
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-------------------------------APPEARANCE DOCKET-------------------------------
CODE/ 

SUB# DATE CONN DESCRIPTION/NAME SECONDARY 

:u.1 
242 

D!VDei/.l S!B9 JDSWC 

MFILI1 
09/06/H1B!3 F!IIFCL 

fiFil.l'l 
Dt.l/05/l9B!3 riTAF 
D~1/Cl5/E~B9 OR 

WITHDRI-lW DEATH PENALTY, PLEA, STATE
MNT,DEF SENT TO 2 TERMS OF LIFE 
IN PRISON,CONSECUTIVE,J&S,FNGRPRNTS 
CRT GRNTD STATES MOT TO SEAL EXHIE 
ITS,DENIED DEF MOT FOR CONTACT VIS
IT. 8903 1:152(BAUGHERl 
JDGMT & SENT & WARRANT OF COMMITMT 
fH'IENDED ( GfWIN) 
::lf)"7·-·3~.b 

FINDINGS OF FACT&CONCLUSIONS OF LAW 
( GflVIN l 
:3~5-? --:14 7 
MOT&AFF FOR ORD APPROV ATTY FEES 
ORDER AUTHORIZING PAYMNT BY YAK CO 
( CH-WIN) 

riFil.l'l 3~i'?·-·3l~8 

09/06/1989 POSTHRG (GAVIN) CRT SIGND AMEND JUDGMNT & 
SENT, FIND & CONCLSNS OF 3.5 HRG. 
89D3 1:157 (BAUGHER) 

21+3 09/22/1989 NTAP NOTICE OF APPEAL 
r1FILI1 358--4 76 

244 09/22/1989 AFML AFFIDAVIT OF MAILING 
24.5 CJ13/22/19B9 NACA NOTICE OF ilPPEAL. TO COURT OF APPEm. 

MFILrl :358··'• 7'7 
24·6 ()9/22/1989 I'ITHF I,OTION AND 11FFIDAVIT FOR ORDER OF 

IND:WENCY 
2461-l ()9/22/1989 ORIND ORDER OF INDIGENCY (GAVIN) 

I'IFIL.rl 358--4 "?t~ 
24./ D!V28/1 98~) rl'r DEF MOTll<rlFF FOR PAYM~IT OF EII...L. 
248 09/28/1989 OR ORDER AUTHORIZING PAYMNT BY YAK CO 

(GAVIN) 

2l,.!~ 

250 
251 
252 

253 

254 

255 
256 

riFIL.I'I 

MFIL.l'l 
O!V2!3/198~~ AFI1L. 
10/16/1989 DSGCKP 
.10/24/HlBQ INK 
.lCJ/2l,./.l989 TS 

lD/24./.1989 SNT 
11/03/1989 OR 

MFILI'I 
ll/H./19fJ9 L TR 
ll/2"1/1!389 VRPRC 
.1.2/IJ8/198t~ MT 
12/08/.1. 98t1 OR 

MFILI'I 
CJ1/04/199D POSTHRG 

358-9.1.0 
ORDER AUTHORIZING PRYMNT BY YAK CO 
(GRVIJII) 
3 5 !3·· Sl.ll 
AFFIDAVIT OF MAILING NTC OF ilPPEAL. 
DESIGNATION OF CLERK'S PAPERS 
INDEX TRANSCRIPf OF CLERKS PAPERS 
HANSCRIPT OF CLERKS PilPHS U1PP) 
(TWO VOLU11ES l 
SENT INDEX TO ATTORNEYS OF RECORD 
ORDER RELEASING NON-ADMITTED 
IDENTIFICilTIONS (GAVIN) 
361-253 
LETTER FROM RUSSELL. MCNEIL 
VERBATIM REPORT OF PROCEEDINGS 
DEF MOT FOR EXPEI~D OF PlJB FUNDS 
ORDER AUTHOR EXPEND OF PUBLIC FUNDS 
(GAVIN) 
36:3--t'il.B 
(GAVINlCRT ORALLY GRNTD MOT TO OPEN 
SEilLED PORTIONS OF FILE. 90D3 1~2 
(BAUGHER) 
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------------------------~------APPEARANCE DOCKET--------------------------------
CODE/ 

SUB# DATE CONN DESCRIPTION/NAME SECONDARY 

257 
258 

259 
260 

26.1. 
262 
2l'i:3 

Ol/05/1990 nr 
Ol/05/Hl90 OR 

MFil ... M 
05/21/1990 DSGCKP 
11/29/Hl!m 11ND 

11FIL.M 
1.2/31/1.990 STF~RE 
rJCi/D/200:~ I1T 
Of.i/13/2003 NT 

MOTION FOR RUTH OF PUBLIC FUNDS 
ORDER AURTHORIZING EXPHIDOF PUBLIC 
FUNDS (GAVIN) 

· 36\s-:n 
DESIGNATION OF CLERK'S PAPERS 
~1(1N!HHE 

3B6·-D2:3 
STIP&OR RET EXHETS \JNOPNED DEPOSTNS 
MOTION RE:PRODUCITON OF DOCUMENTS 
NOTICE OF ~lOTION 

-------------------------------PROCEEDINGS--------------------------------------
DATE/TIME PROCEEDING TYPE PROCEEDING STATUS 

LOCATION/OFFICIAL DURATION 

=====================================END===============~======================= 



CRIMINAL MINUTE SHEET PAGE 4 ,.. 
STAT~ OF WASHINGTON NO. 88-1-00lf28-1 ' 

' 
vs 

RUSSELL DUANE 1.1cNEIL 

MOTION TO OPEN SEALED PORTION OF FILE 

DATE 1-4-90 J\IDGE/~ F. Jt'IV£S CAVIN CLERK Laurie C?Tpbell 

REPORTER Lonna Baugher INTERPRETER. _________ _ 

DEFENDANT PRESENT No REPRESENTED BY PROSECUTOR Jeff Sullivan 

COURT granted the Herald Republic's oral TTDtion •to open the sealed portion of the file. 
' 

ARRAIGNMENT ON PROBATION/SENTENCE CONDITION VIOLATION 

DATE JUDGE/COURT COM!~ISSIONER CLERK,__ ________ _ 

REPORTER INTERPRETER _________ _ 

PROSECUTOR COUNSEL APPOINTED/RETAINED ___________ _ 

TRUE NAME __________ __:HEARING DATE _____ .BAIL __________ _ 

DATE. _____ JUDGE/COURT COMMISSIONER. _________ CLERK. ________ _ 

REPORTER INTERPRETER'-----------
DEFENDANT PRESENT __ _:REPRESENTED BY __________ .PROSECUTOR. _______ _ 
COURT ________________________________ _ 

DATE _____ JUDGE/COURT COMI~ISSIONER _________ CLERK'----------

REPORTER INTERPRETER ________ _ 

DEFENDANT PRESENT _ __.:REPRESENTED BY __________ .PROSECUTOR _______ _ 

COUR-:-________________________________ _ 

ADMISSION 1"0 PROBATION/SENTENCE CONDITION VIOLATION 

DATE. ______ JUDGE/COURT COMMISSIONER. _________ CLERK. _________ _ 

REPORTER INTERPRETER. _________ _ 

DEFENDANT PRESEN: __ REPRESENTED BY __________ PROSECUTOR _______ _ 

PLEA OF 

DATE ______ .JUDGE/COURT COMMISSIONER. _________ C.LERK ________ _ 

REPORTER ________ INTERPRETER _________ _ 

DEFENDANT PRESENT REPRESENTED BY PROSECUTOR. _______ _ 
COURI __________________________________ _ 

MODIFICATION/REVOCATION OF PROBATION/SENTENCE 

DATE _____ JUDGE/COURT Cor~MISSIONER _________ CLERK _________ _ 

REPORTER INTERPRETER ----------
DEFENDANT PRESENT_----'REPRESENTED BY _________ ___:PROSECUTOR _______ _ 

~IODIFIED __ REVOKED __ .SENTENCED TO ____________________ _ 

ORDER SIGNED ___ TO BE PRESENTED ___ FJNGERPRINTS. __ _ 



STATE OF WASHINGTON • CRIMINAL MINUTE SHEET ~ 

NO. 88-l-00428-1 

PAGE 4 

vs 
RUSSELL D }k:NEIL 

PKFSt:NT8TI<lN OF 1\MtmEJ) .T!J!XjMfNJ' AND SENTENCE 

DATE 9-6-89 JUDGE~ F .Iarres Gavin CLERK Hilary Eilmes 

REPORTER Lonna Baugher INTERPRETER _________ _ 
Howard Hanson 

DEFENDANT PRESENTxes REPRESENTED BYn~ana Parker. Chris Tait PROSECUTORJeffrey SulLivan, 

COURT signed Almf!<'led Judarrent & Sentence, FWjnm; & Cqnc;Jusjons of 3.5 Hearing 

ARRAIGNMENT ON PROBATION/SENTENCE CONDITION VIOLATION 

DATE. _____ J~DGE/COURT COMMISSIONER ________ __;CLERK'----------

REPORTER. ________ INTERPRETER,__ _______ _ 

PROSECUTOR COUNSEL APPOINTED/RETAINED ___________ _ 

TRUE NAME ___________ H.EARING DATE _____ BAIL __________ _ 

DATE. _____ JUDGE/COURT Cm\MISSIONER _________ CLERK'----------

REPORTER INTERPRETER. ________ _ 

DEFENDANT PRESENT_---'REPRESENTED BY PROSECUTOR ______ _ 

COURT _____ _,-----------------------------

DATE JUDGE/COURT CO~\mSSIONER CLERK -----1 --------- ~-----~----
REPORTER ____ -.,-_____ INTERPRETER. _______________ _ 

DEFENDANT PRESEN~ REPRESENTED BY PROSECUTOR ------
COURT _______________________________ _ 

ADMISSION TO PROBATION/SENTENCE CONDITION VIOLATION 

DATE ______ JUDGE/COURT COMt·\ISSIONER _________ CLERK __ _ 

REPORTER INTERPRETER. _________ _ 

DEFENDANT PRESEN~ •. - _ _;REPRESENTED BY PROSECUTOR ___ _ 

PLEA OF 

DATE. ______ fUDGE/COURT COMMI SS I ONER'--------------CLERK ________ _ 

RE!'ORTER. ____ -+--------I NTERPRETER'--------------

DEFENDANT PRESENT REPRESENTED BY PROSECUTOR 

COUR1 ____ ~------------------------------

MODIFICATION/REVOCATION OF PROBATION/SENTENCE 

DATE bUDGE/COURT COMMISSIONER CLERK ·----------- --------
REPORTER'----------INTERPRETER. ______________ _ 

DEFENDANT PRESEN~ REPRESENTED BY PROSECUTOR 

MODIFIED REVOKED SENTENCED TO ------------------------------

ORDER SIGNED TO BE PRESENTED FINGERPRINTS ---- --- . ___ _ 

I 



IN THE SUPERIOR ~T 
NO. 88-l-00428-1 

PL TF /PET STATE OF WASHINGI'ON 

OF THE STATE OF WASHINGTON [-YAKIMA COUNTY 

CAUSE OF ACTION Plea/Sentence nearing 

• OEFT /RESP RUSSELL DUANE ~fCNETI. 

____________________________________ vs/and __________________________________ __ 

PLTF/PET'S ATTY Howard Hansen, DEFT/RESP'S ATTY Thomas Bothwell, 

Jeffrev $ullivan Chris Tait 

JUDGE/GGYRH-m94f.S5WNffi- oF. JAMES C'AVIN CLERK Laurie Carnohell 

REPORTER Lonna Baughel; INTERPRETER:__ ____________________ _ 

' 
August 25, 1989 

Court =ened at _l: 58 P.M. , both Parties being ready, lonna Baugher rer:orting. 
The Court reserved ruling on the State's Motion to Withdraw the Death Penalty. The 
Defendant orally entered a plea of guilty to Count 1 (Aggravated First Degree Murder) 
and guilty to Count 2 (A=rrplice to Aggravated First Degree Murder). The Statement 
of Defendant on Plea of Guilty was signed by the defendant. The follaving peoole addressed 
the Court: ~1arie Nickoloff, William R. Nickoloff and Bruce Gill. Counsel for the 
Defendant addressed the Court. The Court accepted and approved the plea agreerrent 
(withdrawal of death penalty and acceptance of plea). The Court sentenced the 
defendant to: Count } - life in =ison without parole; Count 2 - life in Prison without 
t:>arQle; to run conseCutiVely. The Judgment and Sentence was signed and fingerprints 
of the defendant were obtained. The Court granted the State's Motion to Seal the 
Exhibits to this hearing and denied the Defendant' s MJtion for a Contact Visit. Court 
adjourned at 3:45 P.M. 



• • 
CRIMINAL MINUTE SHEET 

STATE OF WASHINGTON NO. 88-1-00428-1 

vs ORIGINAL CHARGE ____________ _ 
RUSSELL DUANE Mc:NE1L 

WARRANT/SUI'KJNS 
DATE. _____ JUDGE/COURT COMMISSIONER. _________ PROSECUTOR'---------

REPORTER. _______ _ 

PRELIMINARY APPEARANCE 
DATE JUDGE/COURT COMmSS!ONER _________ C.LERK _________ _ 

REPORTER ______ INTERPRETER _________ _ 

DEFENDANT. REPRESENTED BY __________ PROSECUTOR _________ _ 

_______ ____:APPOINTED. BAIL SET AT RELEASED ON OWN RECOGNIZANCE ___ _ 

ARR.~IGNMENT SET FOR TRUE NAME ORDER SIGNED. 

DATE ____ JUDGE/COURT COMMISSIONER _________ C.LERK. _________ _ 

REPORTER INTERPRETER ________ _ 

DEFENDANT ?1\C:SENT __ REPRESENTED BY PROSECUTOR. _______ _ 
COURT _______________________________ ___ 

ARRAIGNMENT 
DATE ____ JUDGE/COURT COMMISSIONER. _________ CLERK _________ _ 

REPORTER INTERPRETER. _________ _ 

PROSECliiOR COUNSEL APPOINTED/RETAINED ___________ _ 

TRUE NAME __________ TR IAL DATE. ______ BAIL __________ _ 

PREPARATION OF PROPOSED ,JTJRY Cjl:JESTICJNNAIRE 

DATE 8-18-89 JUDGEfGB\:IR-1-€-8!-IMfSSIOPIER- F. JATilES GI'.VIN CLERK Laurie Campbell 

REPORTER Lonna Baugher INTERPRETER. _________ _ 

DEFENDANT PRESENT Yes REPRESENTED BY T. Bothwell, C. Tait PROSECUTORH. Hansen, J. Sullivan 

COURT and counsel =ferred regarding the proposed jury questionnaire. Counsel for the Defendcu 

and the Defendant waived objection to the prooosed jury questionnaire. 

DATE. ____ JUDGE/COURT COMMISS!ONER _________ CLERK,_ ________ _ 

REPORTER INTERPRETER _________ _ 

DEFENDANT PRESENT_-.:REPRESENTED BY __________ PROSECUTOR _______ _ 

COURT __ ·--------------------------------

DATE ____ JUDGE/COURT COMt1ISSIONER _________ CLERK _________ _ 

REPORTER INTERPRETER ----------
DE"END~.N'T PRESENT REPRESENTED BY PROSECUTOR -- ------------ --------
COURT ------------------------------



.. 
~-

IN THE SUPERIOR ~T OF THE STATE OF WASHINGTON F41tYAKIMA COUNTY 

NO. 88-1-00428-1 CAUSE OF ACTION PRETRL~ MOTIONS 

PLTF/PET S~ OF WASHIN~J DEFT/RESP RLTSSELL DUANE MCNEIL 

____________________________________ vs/and __________________________________ __ 

PL TF /PET'S ATTY HCMard Hansen, 

Jeffrey Sullivan 

DEFT/RESP'S ATIY Thorras Bothwell, 

Orristooher Tai t 

JUDGE/GQURT GQHMISSIQN~ F. JAMES GAVIN CLERK Laurie Camobell 

REPORTER Lonna Baugher INTERPRETER,__ _________ _ 

August 14, -1989 

Court convened at 9:03A.M., all parties being read<,•, Lonna Baugher reporting. Counsel 
argued Defendant's M::>tion For Change of Venue. The 'IV videotapes (exhibits C,D&E) 
were viewed in open court. Court recessed a"!: 12:15 P.M. and reconvened at 1:58 P.M. 
Additional argurrents of counsel were heard. The Court denied the Defendant's :t10tion 
For Change of Venue. 

The Court -ruled on the following notions: 

Defendant's Renewed Motion for Jurv Survev - denied; 

Defendant's ~-lotion for Additional Pererrptorv Challenges - denied; 

Defendant's !-1otion to Strike Death Penaltv- denied; 

Defendant's '--lotion to Sequester the Jury - denied; 

Defendan-t's Motion for Witnesses to Bring Material Docurrents and Tangible 
Evidence With Them to Court - granted; 

Defendant's 1-!otion to Preclude State f=> Using Pererrptory Challenges to 
Disqualify Prospective Jurors With Qualirs as to the Death Penaltv -
partially granted (as to systematic exclusion) • 

The Court reserved ruling on the following notions: 

Defendant's !-lotion- to View Defendant's Horre; 

Defendant's M::>tion for State to Set Out Aggravating Factors; 

Defendant's l'!otion Re: Prior Conviction; 

Defendant's 1-btion Re: Non Adjudicated Ev--idence; 

Defendant's Oral l'!otion In L:iJnine Re: Prior Arrest (no conv--iction); 

Defendant's Oral M::>tion to Produce Ev--idence of Prior Misconduct. 

'The Court orally ordered the Defendant to produce witness sl.llffiBries and additional 
addresses by the end of the week. Court adjourned at 5: 10 P .N. 



• EXHffiiT LIST CUSTODY OR __ _ 
REAL PROPERTY 

CAUSE NO. 813-L-00428-1 ACTION MJI'ION FOR Oli\NGE: OF VENUE 

vs. RUSSELL IJUIINE McNEIL 

lklward Hansen, Jeff Sullivan Thcmas ~1, Olris Tait 

Attorney(s) Attorney(s) 

JUDGE/C60UHI'Bll'I•TE'-<CS03lllf3,fllf3,HSIS!Sffii03l?'ilffiB:H<,_;FE., • ._J2J1\MFS'or£'LGG!I:~VJN~---------DEPT. NO._~-

REPORTER IDnna Baugher 

DATE 
PLAINTIFF'S EXHIBITS 

(Description} 

" tl ·(/ 

CLERK Laurie GamdJell 

AD MITrED 
DEFENDANT'S EXHIBITS 

(Description) 

J( I M li '/. A,..· ~AllY . J. 

_,{ J./J. ')' ly,J. . U A t A 

DATE 

l'l-/1-i9 



•. • • 
CRIMINAL MINUTE SHEET 

STATE OF WASHINGTON NO. 88-1-00428-1 

YS ORIGINAL CHARGE ____________ _ 
RUSSELL DUANE McNEIL 

WARRANT/SUI'foiONS 

DATE JUDGE/COURT COMMISSIONERc__ ________ PROSECUTOR _______ _ 

REPORTER. ______ _ 

PRELIMINARY APPEARANCE 

DATE JUDGE/COURT COMMISSIONER _________ .CLERK _________ _ 

REPORTER INTERPRETER. _________ _ 

DEFENDANT REPRESENTED BY __________ PROSECUTOR. _________ _ 

________ APPOINTED. BAIL SET AT RELEASED ON OWN RECOGNIZANCE. ___ _ 

ARR.l\IGNMENT SET FOR TRUE NAME ORDER SIGNED. 

KAPP 'IV' s M)TION 10 O!l1\SH SUBFOENA 

DATE 8 9 89 JUOGE/C-et!Rf-·€flMMi'5'5-f'8!VER- F. ,JAME'S G'\.VIN CLERK Laurie CamPbell 

REPORTER lonna Baugher INTERPRETER. _________ _ 

:t!N~~~ P:6~E~R~E~;,~E~~~~;: ~~KIMAll.TVC. Tait PROSECUTOR H. Hansen, J. Sullivan 
COURT orallX denied ~btion w·QUasn-StiDpOena. • 

ARRAIGNMENT 

DATE. ____ JUDGE/COURT COMMISSIONER. _________ CLERK. _________ _ 

REPORTER INTERPRETER. _________ _ 

PROSECUTOR COUNSEL APPOINTED/RETAINED. ___________ _ 

TRUE NA~1E. __________ TRIAL DATE. ______ BAIL __________ _ 

DEFTh'Ill\NT' S MJJ'ION :rnR EXPENDITURE OF PUBLIC FUNDS 

DAE 8-9-89 JUDGE/C-Bt!R'f-£~-R- F. JAMES GAVIN CLERK Laurie Carrpbell 

REPORTE~ Lonna Baugher INTERPRETER. _________ _ 

DEFENDAN":" PRESENT Yes REPRESENTED BY T. Bothwell, c. Tait PROSECUTORH. Hansen, J. Sullivan 

COURT granted and signed Order on Defendant's Motion for Public Funds for nrp;'lnction of 

information. The Court orallv denied Defendant's ~~tion for E;..1)e!ldibJTe to Hire National 

STATE'S ORALY MJI'ION 10 RErAIN LETI'ER 

DATE 8-9-89 JUDGEIC-OOR-+-C-GP111ISSI9NE~ F JAllffiS r,AVIN CLERK Laurie campbell 

REPORTER Lonna Baugher INTERPRETER. _________ _ 

DEFENDANT PRESENTYes REPRESENTED BYT. Botrn~l, c. Tait PROSECUTOR H. Hansen, J. Sullivan 

COURT granted the State's oral Motion to Retain the letter. If it is submitted to the =irre 

lab, the rePOrt shall be provided to defense counsel on or before 8-21-89 at noon. 

DATE ____ JUDGE/COURT COMMISSIONER _________ C.LERK _________ _ 

REPORTER INTERPRETER _________ _ 

OE:=ENDANT PRESENT __ REPRESENTED BY __________ .PROSECUTOR _______ _ 

COURT ______________________________________________________ _ 
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DATE 
PLAINTIFF'S EXHIBITS 

(Description) ADMITTED 

X 

DEFENDANT'S EXHIBITS 
(Description) 
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IN THE SUPERIOR ~T OF THE STATE OF WASHINGTON BlitYAKIMA COUNTY 

NO. 88 1-00428-1 CAUSE OF ACTION 3.5 HEARING (Closed) 

PLTF/PET :STATE OF WASHINGTON DEFT/RESP RL~SELL DUANE McNEIL 

______________________________________ vs/and ____________________________________ __ 

PL TF /PET'S ATTY HCMard Hansen, Jeff Sullivan DEFT/RESP'S ATTY Thomas Bothwell. 

Christooher Tai t 

JUDGE/COI:JRT COIIM155IONER- F. JAMES GAVIN CLERK Laurie Camobell 

REPORTER-______:Lo=nna===:_..=B~a:::"ug:;>:h::::er=-----------INTERPRETER. ______________________ _ 

NON-JURY TRIAL 

PLAINTIFF/PETITIONER - WITNESSES SWORN - DEFENDANT/RESPONDENT 

(7-24, Jerry HafsQ:;; 16 (7-26) 1 Russell Duane MCNeil 16 

(7-25~ JQhn c. LEwi:;; 17 2 17 

3 Rolland Shaw 18 3 18 

4 19 4 19 

5 20 5 20 

6 21 6 21 

7 22 7 22 
8 23 8 23 
9 24 9 24 

10 25 10 25 
11 26 11 26 
12 27 12 27 
13 28 13 28 

14 29 14 29 
15 30 15 30 --- --- ---------

CLERK'S MINUTES 
Jul;t: 24, 19.89- 3,5 Hearing (Closed) 

Opening staterrent of cotmSel for the State was heard. CotmSel for the Defendant 
reserved opening statement. Sworn testirrony for the State was heard, Court 
adjourned at 4:50 P.M. 

July 25, 1989 - (Continuation of 3.5 Hearing, closed) 

Court-convened at 9:30A.M., all parties being ready, Lonna Baugher reporting. 
Sworn test:inony for the State continued. Court recessed at 12:00 P.M. and 
re=nvened at 1:32 P.M. Sworn testirrony for the State continued. The Court 
listened to the taped staterrent of Russell MCNeil. The State rested at 4:23 P.M. 
The Court advised the Defendant of his self incrimination rights. The Court and 
counsel =ferred re: scheduling. The Court scheduled the ~1otion For Change of 
Venue_for hearing on 8-14-89 at 9:00 A.M. Court adjourned at 5:00 P.M. 

Julv 26, 1989 - (Continuation of 3.5 Hearing, closed) 

Court -=vened at 9: 07 A.M. , all parties being ready, Lonna Baugher reporting; 
The Court re-errphasized the Defendant's self incrimination rights. Sworn testi
rrony for the Defendant was heard. The Court refused defense cOtmSel' s Offer of 
Proof Re: threats. Sworn test:inony for the Defendant =tinued. Court recessed 
at 12:01 P.M. and reconvened at 1:37 P.M. Sworn testirrony for the Defendant 
continued and rested at 1:52 P.M. Closing argurrents of coliDSel were heard. The 
Court ruled, denying the Defendant's Notion to Suppress the Defendant's Staterrents. 
The Court ordered that the ruling be sealed. Findings of Fact, Conclusions of Law 
and Order to be presented. 



IN THE SUPERIOR OF THE STATE OF WASHINGTON AI YAKIMA COUNTY 

NO. 88-1-00428-1 CAUSE OF ACTION Pre-Trial Motions 

PL TF /PET,_---!ST.A:~TE~::::.OF=---.!.WASH~;::INGI'Cl'l~~'-------
(Motion In Limine, 3.5 Hearing) 

DEFT /RESP RUSSELL DUANE !J'.cNEIL 

----------------vs/and _______________ ___ 

PLTF/PET'S ATTY Howard Hansen, Jeff Sullivan DEFT/RESP'S ATTY Tharra.s BothwelL 

JVI~k Fickes reuresentinq Yakina Herald Christooher Tait 

JUDGE/GOOR-T GQIII4IS.S~IH,QiliN!>IER~_EF:.,_ • ...!JAME~~S_sGA:~m:N;m_ _____ CLERK Laurie Camcbell 

REPORTER._~Lonna~~~Ba~u::g~h~e:_r ______ INTERPRETER._ __________ _ 

July 24, 1989 

Courtc=nvened at 9:15A.M., all parties being ready, Lonna Baugher reporting. 
The Court heard argurrents of ==el and granted the Defendant's and State,•s Joint 
Notion For Closure of the 3. 5 Hearing. The Court denied Defendant JVI..cNeil' s Motion 
For Closure of the Notions in Limine. Orders to be presented. 'nte" closed 3.5-
Hearing =menced. 

July 26, 1989 

The closed 3.5 Hearing having been held, the Court ordered that the ruling 
be sealed. The Court and COIIDSel conferred regarding proposed Findings of Fact, 
Conclusions of Law and Order For 3. 5 Hearing Closure. Counsel stipulated that the 
¥otion In Limine should be =tinued to a later date. The Court =ally ordered 
that the Defendant file _their pleadings regarding the M::>tion for Change of Venue 
by noon on 8-10-89. The Defendant's additional rrotions will be heard foll=ing 
the fution £or Change of Venue. The State's responses to thos rrotions shall be 
filed by noon on 8-10-89. Court adjourned at 5:15 P.M. 



• EXHIBIT LIST • CUSTODY OR __ 
REAL PROPERTY 

CAUSE NO. 88-1-00427-2/88-1-00428-l ACTION Pre-Trial Motions 

STATE OF WASHDIGTON VS. 

Hcr.1ard Hansen, Jeff Sullivan 
Anorney(s) 

HERBERT RICE/RUSSELL WANE McNEIL 
Rick Hoffman, Michael' Frost/ 
Thcrras Bctbwel 1 , Chris Ta it-

Attorney(s) 

]UDGE/eeui'tr-c-eMM~-::.----=F_,._,J""AME"'-"""'-S-"GPI.=::!.)JI=>N,__ ________ DEPT. N0.~3'-----

REPORTER Lonna Baugher CLERK Laurie Campbell 

PLAINTIFF'S EXHIBITS DEFENDANT'S EXHIBITS 

r--D_A_TE---,r----------(D~~--ri~pt_io•n~) _________ A_D~M_I_TT-rE~D--------~(D~e~sc~ri~pt~io~n~)----------.--D~ATE 
4-10-89 SE "A" Rice statemant transcrint X 

rr SE "B" McNeil statement transcrint X 
rr SE "Cl" McNeil statemant tane 1 X 
rr SE "C2" McNeil statement tg,~ 2 X 
rr SE "D" Rice statement tac:e X 

X DE "E" McNeil st-a 

0 tJ / u 
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• EXHIBIT LIST • CUSTODY OR __ _ 
REAL PROPERTY 

CAUSE NO. -~880!::-:=li:::!-0~· 0~4=:282::-::1,__ ___ _ ACTION 3.5 Hearing 

vs. RUS$EfJ. D!ll\NE McNETT, 

Howaro Hai1Sen. .Teff Sullivan 'Iborres BotJ-ru:.el 1 . Otrj s Taj t 
Attorney(s) Atrorney(s) 

JUDGE/C8Uffi' C8MMfSSieifflR F. J1IMES GI\.VJN DEPT. NO._..l_ ___ _ 

REPORTER __ ,I.onna""-""~Ba:""""ugh~er"'------- CLERK _--ob!iLa;~J.uru::JJie;L~..ca<li!Ilfb~!:.elul ______ _ 

PLAINTIFF'S EXHIBITS 
DATE (Description) ADMITTED 

DEFENDANT'S EXHIDITS 
(Description) DATE 

~--4---------------~~-----------------l_ 
~--4---~----------~~-----------------l_ 

i 

: 

r-----r--------------------+~~------------------~-----

a I -



• EXHIBIT LIST • CUSTODY OR __ _ 
REAL PROPERTY 

CAUSE NO. -~88,;:-::,:1-::!,0!J!0;:.,42-=8!::-1=-. ___ _ ACTION l"otions In Limine 

STATE OF WASJ:llNGICN vs. RITSSEI.I. DIJil'NE llcNEIT• 

Howard Hansen. Jeff Sullivan Tborres Pothwel 1 . Cbri s Tai t 
Attorney(s) Attorney(s) 

JUDGE/COUR.l' COl>f!9H59fO?ffiR F. JAMES G.l\.VIN DEPT. NO.__,_ __ _ 

REPORTER ___ Dmma~~~Ba2wffi~~er~--------CLERK __ -La~u~ri~e~C~ffiWP~. ~e~ll~----------

DATE 

" 1st~ 

, . 51 4 
,, 

PLAINTIFF'S EXHIBITS 
(Description) 

I * 

ADMITTED 
DEFENDANT'S EXHIBITS 

(Description) DATE 

:-sf I~ /.A, .JI 
1-----f'!L.J.L.......;~f:'4------\-\---------+----

L"/ 7 ..... ..i ,. 

LS'/ f? / .A ,/;-
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,. Is/ //) 1 

L/L ,.h 
,, 
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,, 
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" l"5/ ~~ , •A T 
,, 

1

; -~~~~~·~~d.~~~/~A~"~·7~---------+~--------------------~---
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1
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• EXHIBIT LIST • CUSTODY OR __ _ 
REAL PROPERTY 

CAUSE NO. _ __cB~B-!::l,o:-:.!.!0::<:04~2£8-::,!1'------ ACTION J1QtioruL.ir\ ,~.i.TD.L!.l. rnlU.i nrne:__ ___ _ 

vs. E!IffiET.T, WANE f'JcNETI, 

He&ard Hansen •• Teff Sullivan Tbqmas Botbwel 1 , Cbri s Tai t 
Attorney(s) Attorney(s) 

JUDGE/eeeet7Uiltl.'fff-eeeOlM<!l~offa55i5l5i:eO>t<NIE'R:ER;:__EF,_. ilJ1\!~ME~Sc.JG!':;N[;<J!Nlli_ _________ DEPT. NO.-"----

REPORTER -~I"'onna~"'--"Ba""ugh~es:r"---------- CLERK -~La"""""u""rl!.!:. e,_,c,..a"'mob!Y.ll:eu.l...._l ------

DATE 
PLAINTIFF'S EXHIBITS 

(Description) ADMITTED 
DEFENDANT'S EXHIBITS 

(Description) DATE 

N :")/ 41 / A A'~ 

" I<:;/ 44 /A./; h 

,. 1st ~n / i/1 ll .A 

1-~-~---+~~~~~--/~~~J~/~~----------~~-------------------+-- -

" !SI Sl /,,.J. £ 

N ls'! .53 / A • ~ 
/' 151 :;)~ / A (/ f-: 

" [<)f SJ? / rA /;;' 

,. l'S/ /,.,{ / /-

'' lsi 6.3 / A. 7 

" k'l /S / '"' £~~ 

" l"' /, 7 " A .I ~ 

" Is'; 7/ /: 
" 1--s/ 7;;? '1/J. '~ 
" ls/ 7.3 'V) •• ~ 



• EXHIBIT LIST • CUSTODY OR---
REAL PROPERTY 

CAUSE NO. -~8!>!8-:::l~-:!!0;;:04~2~8!::-l:_ ____ _ ACTION Motions In I,jmjp<> 

vs. EIJSSpu, DUANE Hd\JEU. 

HcMard Hansen· Jeff Sullivan TbOITBS Potbwpl 1 Cbrj s Tait 
Attorney(s) Auorney(s) 

JUDGE/eeuR'F COMJoHSSIOHER F JA'l&S GA.VIN DEPT. NO . .....l. ___ _ 

REPORTER ___ ~Lrnma~~~Ba~u~mrex~~-------CLERK __ _.La~t~lr~i~e~Cmcyn~~e~JJ~-------

DATE 
PLAINTIFF'S EXHIBITS 

(Description) 

7-,.J:J-...~9 ~I 77 "' I)..;!;, 

, i"(/ If 

ADMITTED 
DEFENDANT'S EXHIBITS 

(Description) 

f-----+----------1---1-----------1 
I 

~---4-----------------------+~-------------------~ 
~---4-------------+~---------------L 
~-4---------------+~-----------~-

DATE 

r------r----------------------~~4------------------------+---



• • 
CRIMINAL MINUTE SHEET 

STATE OF WASHINGTON NO. 88-l-00428-1 

VS ORIGINAL CHARGE. ____________ _ 
RUSSELL DUANE McNEIL 

WARRANT/SUfolo!ONS 
DATE JUDGE/COURT COMMISSIONER. _________ .PROSECUTOR:..._ ______ _ 

REPORTER ______ _ 

PRELIMINARY APPEARANCE 
DATE. _____ JUDGE/COURi COt·lMISSIONER. _________ CLERK. _________ _ 

REPORTER INTERPRETER. _________ _ 

DEFENDANT REPRESENTED BY PROSECUTOR. _________ _ 

________ .APPOINTED. BAIL SET AT RELEASED ON OWN RECOGNIZANCE ___ _ 

ARR~IGNMENT SET FOR • TRUE NAME ORDER SIGNED. 

COURT'S ORAL RilLING RE: HANDWRITING EXE1-!PLAR 

DATE 7-20-89 JUDGE/€etlRf-€9MMt55f61+f'R F. JAMES GA.VIN CLERK Laurie Campbell 

REPORTER Lonna Baugher INTERPRETER. _________ _ 

DEFENDANT PRESENT Yes REPRESENTED BY T. Bothwell, C. Tait PROSECUTOR Heward Hansen 

COURT orally ruled that no oral dictation shall be given during the administration of the 

haridwri ting exemolar. 

ARRAIGNMENT 
DATE ____ JUDGE/COURT COMMISSIONER _________ CLERK. _________ _ 

REPORIER INTERPRETER _________ _ 

PROSECUTOR COUNSEL APPOINTED/RETAINED ___________ _ 

TRUE NAME __________ TRJAL DATE ______ BAIL __________ _ 

MJTICNS IN LIMINE 

DATE 7-19~89 JUDGE/€etl~-€eHMf55f9NER- F. J]l~S GA.VIN CLERK Laurie Campbell 

REPORTE~ Lonna Baugher INTERPRETER _________ _ 

DEFENDANi PRESENT Yes REPRESENTED BY T. Bothwell, C. Tait PROSECUTOR Howard Hansen 

COURT conducted an in camrra viewing of the video of the scene and of proposed Photos. 

The hearing was continued to 7-24-89. 

DEF'ENI:lAN"'I"S MYI'ICN TO RECONSIDER STATE 1 S_MCII'ION FOR DISCXYVERY 

DATE 7-19-89 JUDGE/-b~.....f.9MI.\J~f>!fg_ F. JA1'1ES GAVIN CLERK Laurie camobell 

REPORTER Lonna Bauqher INTERPRETER. _________ _ 

DEFENDANT PRESENi Yes REPRESENTED BY T. Bothwell, C. Tait PROSECUTOR Howard Hansen 

COURT denied Defendant's M:>tion. 

DEF'ENDANI''S M::JTICN 'ID STAY ORDER RE: LEITER 

DATi': 7-19-89 JUDGE/G9tiR.:t-€0t1rH&SHtNER- F. JAMES GAVIN CLERK Laurie Campbell 

REPORTER Lonna Baugher INTERPRETER. _________ _ 

DE~ENDANT ~RESENT Yes REPRESENTED BY T. Bothlvell, C. Tait PROSECUTOR Howard Hansen 

COURT granted Defendant's M:>tion (letter to be provided to the urosecutor on or before 

8-11-89 at noon, unless the SuPreme Court rules otherwise). The Court ordered a sealed 

SOP¥ gf the letter and a sealed copv of the Verbatim Re"cort of Procee:lings (in carrera hearing) 

be sent to the Suprerre Court. Court signed Order of Indigency Relative to M:>tion for 
Discretionarj' Review. 



• CRIMINAL MINUTE SHEET • PAGE 2 

STATE OF WASHINGTON NO. ~;t-·l-00428-l 

vs 

RIJSSEfjf. DUANE McNEIL 

OMNIBUS (4.5) 

DATE. ____ JUDGE/COURT COMMISSIONER. _________ CLERK ________ _ 

REPORTEi<. ________ INTERPRETER _________ _ 

DEFENDANT PRESENT __ REPRESENTEO BY PROSECUTOR. _______ _ 

SHORN TESTIMONY OF _____________________________ _ 

OMNIBUS QUESTIONS HEARD AND ANSWERED 

CONFESSION (3.5)/SUPPRESSION (3.6) 

DA1E. _____ JUDGE/COURT COMI~ISSIONER. __________ CLERK'------------

REPORTER INTERPRETER _________ _ 

DEFENDANT PRESENT __ REPRESENTED B'l PROSECUTOR ______ _ 

SWORN TESJmONY OF _____________________________ _ 

COURT ________________________________________________ __ 

EXHIBITS 

~ 01" TRIAL TIME L=TS 

DATE 7-l2-89 JUDGE/&ei:JIH GOI4P1!-£&H*Ef!.- F. JP..MES GAVIN CLERK Laurie Carni:Jbell 

REPORTER .Lonna Baugher INTERPRETER. _______________ _ 

DEFENDANT PRESENT Yes REPRESENTED BY _ _:Chr=::::is:::....=Tc:::ru.:::.· t::.._ ____ __:PROSECUTOR Jeff Sullivan 

COURT accepted Defendant's Written Waiver of Trial T:i.rre L:ind.ts, trial set for 9-5-89. 

DATE _____ JUDGE /COURT COt~MI SS l ONER _____________ CLERK _____________ _ 

REPORTER INTERPRETER'--------------
DEFENDANT PRESENT_-.:REPRESENTEO BY ___________ PROSECUTOR. _______ _ 

COUR~----------------------------------------------------

DATE ____ JUDGE/COURT COMMISS!ONER ______________ CLERK ___________ _ 

REPORTER INTERPRETER. _______________ _ 

DEFENDANT PRESENT __ REPRESENTED BY _______________ PROSECUTOR _________ _ 

COURT ____________________________________________________________ _ 

DATE__ JUDGE/COURT COMMI SS IONER ______________ CLERK. _____________ _ 

REPORTER __________ INTERPRETER _______________ _ 

DEFENDAN; PRESENi ___ REPRESENTED BY ___________ PROSECUTOR _______ _ 
COURT __________________________________________________ _ 



NO. 88-l-00427-2 CAUSE OF ACTION Pre-Trial Motions 

Pl TF /PET. ___ .:::ST.:::m'E=:.._O:::::F~WAS:.::::HIN=::.:::GI'ON:::;::::.:..__ __ _ DEFT /RESP_--'RU=S:::::SET=J=-. .!:D:::e:Ul\NE='--McNE==IL==------

vs/and -------------------------------- ---------------------------------
PLTF/PET'S ATTY HcMard Hansen, Jeff Sullivan DEFT/RESP'S ATIY T.harras Bothwell, Chris Tait 

~'lark Fickes f= Yakirra Herald Republic 

JUDGE/CQYRT CQMMISS~ F. JAMES GAVIN CLERK Laurie camgbell 

REPORTER Lonna Baugher INTERPRETER~-----------

July 11, 1989 

Court and =unsel a:mferred regarding scheduling, the follcwing dates Nere set: 

7-19-89. at 9:00 A'l - ~1otions in Limine 

7-24-89 at 9:00 A~ - 3.5 Hearing 

9-5-89 at 9:00AM- Trial Date (provided a \vritten Waiver of Trial Tirre Limits is filed) 

The follcwing rrotions were heard: 

srATE lS MJriON TO OBTAIN ADDITICNI\L HANDWRITING EXEMPLAR - granted, to be 
~roduced on or before 7-17-89. 

STATE'S 1\.Ul'ION FOR DISCOVERY RE: LEITER- argurrents of =unsel were heard, (in 
charril:>ers, the Court, =urt re)Xlrter, defendant and defense counsel had an in 
canera hearing). The Court granted the rrotion, letter to be produced on or 
before 7-19-89 at noon, Order Granting Dis=very to the State filed. 

DEFENDANT'S MJriON-roR· A BILL OF PARriCULARS RE: DEATH PENALTY and DEFENDANT'S 
MJI'ION TO STRIKE DEATH PENALTY - denied. 

The Court oially ordered the Defendant's Witness List (for guilt phase of trial) be 
filed by noon on 7-17-89 and the Defendant's Witness List (for penalty phase) be filed 
by 8-14-89~at 5:00 PM. 

The Court signed: Order On Omnibus Application by Plaintiff. 



PLTF/PET 

IN THE SUPERIC ~ IRT OF THE STATE OF WASHINGTC -.K YAKIMA COUNTY 
38-1-004-27-".:/ 

NO. 88-1-004-28-1 CAUSE OF ACTION Pre-Trial !1otions 
HERBERT RICE, (JR./ 

STATE Of HASHINGTON DEFT /RESP RUSSELL DUANE HcNEIL 

------------------------------------vs/and __________________________________ __ 

PL TF /PET'S ATTY Howard Hansen, Jeff Sullivan DEFT/RESP'S ATTY Rick Hoffman, Hichael fros~ 

Thomas Bothwell, Chris Tai 1 

JUDGE/€9l:JRf-€9MHl55i9NER- F. ,JPJ1ES GAVIN CLERK Laurie Campbell 

REPORTER .!=Lo""nn~a'--..£Ba:::u::~gh~e=-r __________ INTERPRETER. ______________________ _ 

NON-JURY TRIAL 

PLAINTIFF/PETITIONER - WITNESSES SWORN - DEFENDANT/RESPONDENT 

(4--10)1 RQll g,nd Shat-1'' 16 1 ___________ 16. _________ _ 

2 17 ---------- 2 17 ___________ _ 
3 18 ---------- 3 18. ________ _ 
4 19 ·----------------- 4 19 ______________ __ 
5 20 ·---------- 5 20. ____________ _ 
6 21 ------------ 6 21. __________ _ 
7 22 _____________ 7 22. ___________ __ 

8 23 8 23. __________ _ 

9 24 ---------- 9 24. _________ _ 
10 25 . _______________ 10 25. ___________ _ 

11 26 . _______________ 11 26. ____________ _ 

12 27 __________ 12 27 _________ _ 

13 28 • ___________ 13 28. ____________ __ 

14 29 . ______________ 14 29. __________ _ 

15 30 . _________ 15 30. _________ __ 

CLERK'S MINUTES 

Apri 1 lC•, 1989 (Pre-Trial Hotions) 

l10TION TO EXCLUDE PUBLIC FROH 3. 5 HEARING - ;,Sworn testimony for the State heard with 
:regard to the exlub:L ts. The Court w:Ll::. listen to the taped statements and revie~o1 the 
transcripts in camera. Counsel to submit briefing with regard to closed hearings. 
3.5 Hearing to be re-noted. 

DEFENTI'Il'J:'S' l10TIONS TO RESERVE NOTION FOR CHPJJ•3E OF VENUE - granted. 

DEFENDAl'·ITS' !·lOTIONS FOP. DISCOVERY - partially granted. The Court set a schedule for 
product:Lor, of addit:Lonal d:LscoverJ materials. 

DEFEND.A.N?S' HOTIONS IN LIMINE - Not hea:t"'C!. 

DEFENDANTS' NOTIONS FOR A BILL OF PARTICUMRS - denied. 

DEFENDAl'ITS' NOTIONS TO STRIKE NOTICE OF SPECLI\1 SENTENCING PROCEEDINGS - Additional briefs 
to be subnutted by the defendants by 5/1, .respons:Lve br:Lefs from the Prosecutol' to be 
submitted by 5/1.5 and defendants' reply briefs to be submitted by 5/21. 

DEFENDAl'.J':' RICE'S NOTION TO DISillSS - deniec!. 

STATE'S OHNIBUS PFPLIC'ITION - State's omnibus questions asked and answered. 



• CRIMINAL MINUTE SHEET • 
STATE OF WASHINGTON NO. 88-1-004-28-1 

VS 

F.USSELL DUANE McNEIL 
ORIGINAL CHARGE ____________ _ 

WARRANT/SUfo'l'KJNS 
DATE _____ JUDGE/COURi COMMISSIONER. _________ PROSECUTOR _______ _ 

REPORTER ______ _ 

PRELIMINARY APPEARANCE 
DATE JUDGE/COURT COM~1ISSIONER _________ CLERK _________ _ 

REPORTER INTERPRETER _________ _ 

DEfENDANT REPRESENTED BY __________ PROSECUTOR _________ _ 

_______ _.:APPOINTED. BAIL SET AT RELEASED ON 0\<N RECOGNIZANCE ___ _ 

ARR~IGNt~ENT SET FOR TRUE NAME ORDER SIGNED. 

DAE ____ JUDGE/COURT COMt~ISSIONER _________ CLERK _________ _ 

REPORTER INTERPRETER ________ _ 

DEFENDANT PRESENT __ REPRESENTED BY ___________ PROSECUTOR. _______ _ 
COURT ____________________________________ _ 

ARRAIGNMENT 
DATE ____ JUDGE/COURT C0Mt4ISS!ONER _________ C.LERK _________ _ 

REPORTER INTERPRETER __________ _ 

PROSECUTOR COUNSEL APPOINTED/RETAINED _________________ _ 

TRUE NAt4E TRIAL DATE BAIL --------------

PRESENT.';TION OF OPJ)ER P.E: DEATP. PEH"LTf 

DATE 9 28-88 JUDGE/GB\:.IfH--£-tlM!+J:-55-I-etlt'R F. ,JANES :'A.VIN CLERK Laurie C~bell 

REPORTER Lcm1a Baugher INTERPRETER ----------
DEFENDANT PRESENT Yes REPRESENTED BY CJ-.r·is Tait PROSECUTOR H0>,ard !f;msen 

-~~~-~-----
COURT signed Order Denying Defendant's 11otion tc' Dismiss Information and to Dismiss Death 

Penalt·r Notice. 

MOTION FOF- C'ONTII-.nJPJ-JCE 0>' TPIAL 

DATE ~-3-30 CLERK Laurie C~bell 

REPORTER Lorma Baughe:r· INTERPRETER. ________ _ 

DEFENDAN-:- PRESENT 'fes REPRESENTED BY CJ-.ris Tait, Tom Bothvrell PROSECUTOR H. HaTJsen, ,T, Sullivan 

COURT having r,;,vieHed the Defendant's =itten \vaiver, hea1."d th-e de"endant's ora::_ Haiver of 
Speed:-r Trial. Th-= Court granted the Defend;mt's 11otion to Continue Trial Date, set neh' 
seheduls .co'!' Jll?'O 7"ial octiens aRd trial ddt~, 9>:LI -::e J::e pi ""'enced. · 

PEESfJ\ITATTOIJ Of i'<'HEDIITJNG OPDEE 

DATE 2-6-~g JUDGE/C-et!R-'f--E.MH-5-5-J:·ElNfR- f. ,JJ.:•IES GAVIN CLERK Laurie Campbell 

REPORTER Lonna Bauzh,;,r INTERPRETER _________ _ 

DE~ENDANT PRESENT 'les REPRESENTED BY CJ-.ris Tait, Tom Botm·1ell PROSECUTOIH. Hansen, J. Sullivan 

COUR1' clarified ·pr-e-tr·ial schodule, Scheduling Order signed. 



• CRIMINAL MINUTE SHEET • 
STATE OF WASHINGTON NO. 88-1-00428-1 

VS ORIGINAL CHARGE. ____________ _ 
FUSSELL DUANE McNEIL 

WARRANT/SUMMONS 
DATE ____ JUDGE/COURT COMMISS IONER. _________ PROSECUTOR _______ _ 

REPORTER ______ _ 

PRELIMINARY APPEARANCE 
DATE JUDGE/COURT CO!~MISSIONER _________ CLERK. _________ _ 

REPORTER INTERPRETER ________ _ 

DEFENDANT REPRESENTED BY PROSECUTOR. _________ _ 

_______ __:APPOINTED. BAIL SET AT _____ RELEASED ON OWN RECOGNIZANCE ___ _ 

ARR~IGNMENT SET FOR TRUE NAME ORDER SIGNED. 

DAE. ____ JUDGE/COURT COMMISSIONER. _________ CLERK _________ _ 

REPORTER INTERPRETER---------

DEFENDAN";" PRESENT ___ REPRESENTED BY _________ __.:PROSECUTOR _______ _ 

COURT _______________________________________ _ 

ARRAIGNMENT 
DATE ____ JUDGE/COURT COMMI SS IONER ________________ CLERK. _________________ _ 

REPORTER INTERPRETER -----------
PROSECUTOR COUNSEL APPOINTED/RETAINED ___________ _ 

TRUE NAME TRIAL DATE BAIL. __________ _ 

DEFEND.ANT' S MOTION 'II:> DIS!-USS INFOPJ1A1'luN 
OCIDIR'diT' S l"!OTIOH 'I'Q PI:>I4I:;:S NOTICE OF SPECLI\L SENTENCING PRCCEEDJJlG 
DATE 9-8-88 JUDGE/Getffi-"f.-{:-GMI+l-S-5-I-BNER-- F. cT/1!1ES GAVD< CLERK laurie Camptell 

REPORTER l.orma Baugher : INTERPRETER _________ _ 

DEFENDANT PRESENT Yes REPRESENTED BY T. BothHell; C. Tail: PROSECUTORcT. Sullivan: H. Hansen 

COURT denied I:efendar,t' s Hot ion to Dismiss Information ar,d denied Defendar1t' s !1otion to 

Dismiss Notice, of Special Sentencing PrDceeding. Order to re nresented. 

PP.ESEl'ITATTON OF OEDE.R. PE: DEA.TH PEHI\LT'( 

DATE 9-22-88 JUDGE/-WlJR-r-{,QMMJ:.&&i-OOf:-R- F. JPJ1ES •";.A.VIN CLERK laurie Campcell 

REPORTER Lcnna Be.ul!he<:· INTERPRETER _________ __ 

DEFENDANT PRESENT Yes REPRESENTED BY Chris Tait PROSECUTORJ. Sullivan. H. Hansen 

COURT ccm:inued heari.'1£ to 9-27-88 at 4:30 F.!·:. The defendant signed and filed ~laiver o:' Trial 
Time Limits. Notice of Inten-:: to Seek Discretionary· F.evie<V is to be filed bv 9 29-88 at ~: OOP .: 
~itief, to be f.:.1ed b.1 10 1'1 88 ai: S. OG P.H. 2etft·t eigFJea EeheduliJ,§': 0:-acr. 

PP.ESENTATION OF OPJlER-PE: DEATH PENALT'f 

DATE 9-:::7-88 JUDGE/EOOft"f.-{:-GMI+f-S-5-I-BNER-- F. cTPJ1ES GAVIN CLERK latn'ie Campbell 

REPORTER Lon,-,a Saugre:c 1 NTERPRETER ·--------------------
DEFENDANT PRESENT Yes REPRESENTED BY C. Tait, T. BothHell PROSECUTOR J. Sullivan, H. Hansen 

COURT heard ar=ents of cotmsel. clarified prior ruling and continued hearinq fm' presentatior 

of orde:· to 9-28-8-3 at 4:30 P.H. 



IN THE SUPERIOI~URT OF THE STATE OF WASHINGTOI~R YAKIMA COUNTY 

NO. 88-1-00428-1 CAUSE OF ACTION !10TIONS 
-~~~~----------

PL TF /PET ___ S:::T::l'ITE=·:....::O.:..F...:Wc:"P.=S::.HI!=-l-=':;r.::.'::.:)lc:..l ____ _ DEFT /RESP RUSSELL DUANE ~nlEIL 

vs/and --------------------------------- ---------------------------------

PL TF /PET'S ATTY H. Hansen, ,T. Sullivan DEFT/RESP'S ATTY Chris Tait 
~~---------------

JUDGE/GGI:IR-l'-€9MMI-££IGNER-- F. J.A}1ES GAVIN CLERK Laurie Campbell 

REPORTER Lonna BaugheP INTERPRETER'-------------------------

NON-JURY TRIAL 

PLAINTIFF/PETITIONER - WITNESSES SWORN - DEFENDANT/RESPONDENT 

1 No T<"st:imony 16 . ______________ 1 ________________ 16 ____________ _ 
2 17 --------------- 2 17 ___________ _ 
3 18 ---------- 3 18 _______ _ 
4 19 ___________ 4 19 _______ _ 

5 20 . _____________ 5 20 _________ _ 

6 21 '------------- 6 21 _______ _ 
7 22 ------------- 7 22 ________ _ 
8 23 8 23 ---------------- ----------------
9 24 --------------- 9 24 ______________ _ 

10 25 10 25 -------------- ----------------
11 26 ________________ 11 26 ______________ _ 

12 27 _______________ 12 27 ______________ _ 

13 28 ________________ 13 28:....__ ____________ _ 

14 29 ________________ 14 29 ______________ _ 

15 30 ________________ 15 30 ______________ _ 

CLERK'S MINUTES 
June 3, 1938 

DEFENDAN'~' S !10TION TO _CONTINUE TP.IA.L DATE 
DEFENDflJJT' S !10TION TO EXTEND Til1E FOR FILING OF PPETRIAL l10TIONS 

The Defendant or>all:l waived his right to a snredy trial. The Court I'T'anted the Defendant 1 s 
Hotion fur> Conti.J"luance of Trial IS.te and granted Defendant 1 s !1otion to Extend T:ime for 
Filing: o:"' Pre-U'ial l1oti.ons. The revised schedule es-tablished :by the Court is as foll01vs: 
Defense m::rci.ons to be £i.led by July 29, 1988; State's motions to be filed by August 19, 
1988; Defense l'eply JTDtions to be filed by Aueust 26, 1988. Pre-Trial motions a.re set 
for, Septer:Jber 12, 1938 at 9:00 A.!1. The Court orally· set a new trial ,:ate of Cctobel' 3, 
1988 at 9:00 A.l1. The Court also orally ordered that any evidence brouP"ht to the 
defendant ,shall f:ix>st be screened b:; a security officer. Orders to be p:>esented. 



• CRIMINAL MINUTE SHEET • 
STATE Or WASHINGTON NO. 88-1-00428-l 

vs ORIGINAL CHARGE'--------------
RUSSELL DJJ.A.NE NcNEIL 

WARRANT/SUMMONS 
DATE JUDGE/COURT COMmSSIONER. _________ PROSECUTOR _______ _ 

REPORTER _______ _ 

PREliMINARY APPEARANCE 
DATE JUDGE/COURT C0~11~ISSIONER. _________ CLER~,. _________ _ 

REPORTER INTERPRETER _________ _ 

DEFENDAW REPRESENTED BY PROSECUTOR _________ _ 

APPOINTED. 
--------~ 

BAIL SET P.T ____ ._:RELEP.SED ON OWN RECOGNIZANCE ___ _ 

ARR.l\IGNMENT SET FOP. TRUE NAHE ORDER SIGNED. 

DATE _____ JUDGE/COURT COMMISSIONER _________ CLERK _________ _ 

REPORTER INTERPRETER ----------
DEFENDAN~ PRESENT __ REPRESENTEO BY ____________ PROSECUTOR _______ _ 

COURT __ ------------------------------

ARRAIGN~lENT 

DATE ____ JUDGE/COURT COMMISSIONER. _________ CLERK _________ _ 

REPORTER INTERPRETER. _________ _ 

PROSECUTOR COUNSEL APPOJNTED/RET.l\lNED ___________ _ 

TRUE NAI~E ___________ TR !1\l 0J1TE ______ BA!L ___________ _ 

110ITOES 

DATE 4-12-88 JUDGE/W\ffi-'f--(-Gl4141-&S+GNffi F. JA!-:IE2. GPNIN CLERr:. Laurie Campbell 

REPORTER Lorma Baugher· INTERPr,ETER _________ _ 

DEFENDANT PRESENT"Ies REPRESENTED BY '1'. Bothwell; C. Tait PROSECUTOR H. Hansen; J. Sullivan 

COURT granted and signed an 0t'der of Ccnt:i.nu3TJCe of Trial nate to 7-11-88; granted and signed 
an Order Extendjng Tim8 for Errt'")' of Insani-ty Plea: granted and signed Order Extendin.,; Tim8 to 
Civc Ho-':ie: Re: Death Penalty. The Court 01?ally sst p'Pe trial heacll¥:::; fer B 28 88 at 9:30 A.H. 
(motions and br·iefs to be filed bv E·-13-88, replv briefs bv i'.-lo-38) order to be Dresent"'d. 

OATE. _____ JUOGE/COURT COt~MISSIONER:__ ________ CLERK _________ _ 

REPORTER INTERPRETER ________ _ 

DEFENDANT PRESE!H __ R.EPRESENTEO B~ __________ PROSECUTOR _______ _ 
COURT ____________________________________ __ 

OATE JUDGE/COURT COl'.I~ISSIONER __________ CLERK __________ _ 

REPORTER ________ INTERPRETEP. _________ _ 

DE~ENDP.NT PPESENI __ REP?,ESENTED BY ___________ PROSECUTOR. ________ _ 

COURT __________________________________ _ 



t • CRIMINAL MINUTE SHEET 

STATE OF WASHINGTON NO. 88-1-00428-1 

VS 

RUSSELL DIJA11E l"lc."lEIL 
ORIGINAL CHARGE N;c::RAVA1ED 1 W3REE HIJPJJEF./ACCOMP TC 

AGGP.N! ATED 1 DEGP.E£ HUFDER 

WARRANT/SUI+IONS 
DATE JUDGE/COURT COMMISSIONER _________ PROSECUTOR _______ _ 

REPORTER. ______ _ 

PRELIMINARY APPEARANCE 
DATE ____ JUDGE/COURT COMMISSIONER _________ CLERK. _________ _ 

REPORTER INTERPRETER. ________ _ 

DEFENDANT REPRESENTED BY PROSECUTOR _________ _ 

_____ ___:APPOINTED. BAIL SET AT RELEASED ON OWN RECOGNIZANCE __ _ 

ARRAIGNMENT SET FOR TRUE NAME ORDER SIGNED. 

DATE. ____ JUDGE/COURT COMMISSIONER. _________ CLERK _________ _ 

REPORTER INTERPRETER. ________ _ 

DEFENDANT PRESENT _ __;REPRESENTED BY __________ PROSECUTOR _______ _ 

COURT ---------------------------------------------

ARRAIGNMENT 

DATE ____ JUDGE/COURT COMMISSIONER _________ CLERK _______ _c__ __ 

REPORTER _______ INTERPRETER ________ _ 

PROSECUTOR ! COUNSEL APPOINTED/RETAINED ___________ _ 

TRUE .NAME_· __________ TRIAL DATE ______ .BAIL. __________ _ 

MOTIONS 
DATE 3-17-'-88 JUDGE/GG\:I!Ff--c~ F. JA!-!ES GAVIN CLERK Laurie Camobell 

REPORTER lonna Baugh""' ·: INTERPRETER _________ _ 

DEFENDANT PRESENT Yes REPRESENTED BY C. Tait: T. Eothwell PROSECUTOR H. Hansen; J. Sullivan 

COUR1 P:ranTeC. the Iefendant 1 s l1otion for Order Extending TinP to File Insani tv Plea. The 

time was extended tc· 4-18-88, an7 fur·ther request far additional time should be made by 
4 13-8-8. 'The C8UI"E r,ror-r\:eEl !)efo...ndant 1 s Hotion for Order Allc>wiBg-D..< Parte Orders regarding 
expendi"b..!res far defense e.'\.-perts and relieved the prosecutor of !">is statutory duty to 
approve those cost bills. The Court R:!Bilted the Iefendant' s Hotion for Frcduction. The 
video tape and taped stat:ements are TO be duplicated professionally and a copy provided 
to defer,se counsel by 3-21-88. These :mate:rials are to re:nain confidentia:._. P. trial 
date of 5-2-88 Nas orally set by the Court. The Court also reauested that defense 
counsel prc,vide him •·lith copi.os of e:<istinr; psychological reports for an in camera 
vie1ving. 
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MORNING SESSION 

(February 3, 1989) 

THE COURT: Mr. Rice, there is a waiver of trial time 

limits which I have received. It is very similar to the 

one that Mr. McNeil has filed. Have you had an 

opportunity to read that? 

the 

MR. RICE: Yeah, I have, sir. 

THE COURT: Did you read it? 

MR. RICE: Yeah, I did. 

THE COURT: Was Mr. Hoffman there when you read 

MR. RICE: Yeah, he read it to me and then I read it 

again. 

THE COURT: Do you have a copy of it? 

MR. RICE: Yeah, right here (indicating). 

THE COURT: And have you had a copy of it for 

sometime now? 

MR. RICE: To read it? 

THE COURT: For a couple of days. Have you had a 

copy for a couple of days now since this is the 3rd of 

February? 

MR. RICE: He read it to me on Tuesday, I believe, 

Your Honor, Tuesday. And he read it to me and explained 

the stuff. 
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THE COURT: Did you understand it? 

MR. RICE: Yes. 

THE COURT: Do you understand that by signing this, 

and if I accept it, it means that your trial date will not 

be as scheduled? Now, these were set to be tried by the 

lOth of April, lOth or 12th of April. That that's going 

to be gone and the trial date will probably be -

depending upon when the U.S. Supreme Court files its 

opinion, it could be I guess it could be clear into 

1990 if they have it reheard and go clear into another 

session and don't file their opinion until sometime in the 

fall. But it appears that probably it will be filed 

sometime in June -- if it's filed in June sometime, 120 

days thereafter. You are saying that you are agreeing you 

can have your trial within 120 days thereafter. 

Is that your understanding? 

MR. RICE: Yeah. In between September the lst and 

15th, Your Honor. 

THE COURT: Well, that's not what this -- that's not 

what this waiver now says. You haven't signed another one 

so I am asking you about the one you now have. The one 

you now have says - I will explain it to you - that you 

will agree that your attorney can file pretrial motions -

Well, I have already ordered how those are going to be 

decided; and we will call these capital motions - within 



4 

• " k 30 days of the date on which the opinion of the U.S. 

2 Supreme Court is filed. The prosecutor would have 15 days 

-3 thereafter. Then there would be a hearing on pretrial 

4 ·motions within 60 days. And it says, "shall begin on the 

.5 60th day." But I think I have discretion in that to set 

6 it within those 60 days. And then your trial would then 

7 begin 90 days-- It says, " .•. on the 90th day following 

-a the pretrial motions," but they can be tried any time 

c9 before the 90th day. 

-10 What that means is: The u.s. Supreme court decides 

-:n those cases; files its opinion; there is 30 days for the 

12 filing of motions and then 90 days thereafter to try you. 

• ~13 That's 120 days. 

14 So by this you are consenting to having your case 

15 heard 120 days after the u.s. Supreme Court files its 

~16 opinions. 

17 I said an awful lot there. Did you understand it? 

18 MR. RICE: Yeah, somewhat. 

1.9 THE COURT: Let me say it one more way. The U.S. 

20 Supreme Court files its opinions. 

_21 MR. RICE: Yes, sir. 

22 THE COURT: One hundred and twenty days thereafter 

-23 you have to be brought to trial. 

24 MR. RICE: Yeah. 

.25 THE COURT: That's what this waiver says • 

• 
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Do you understand it that way? 

MR. RICE: Yes, I understand. That's -- Yeah. 

THE COURT: And you agree that that can be done; is 

that right? 

MR. RICE: Yes, sir. 

THE COURT: Did anybody force to you do this? 

MR. RICE: No, nobody. 

THE COURT: Did anybody threaten you to get you to 

sign this? 

MR. RICE: No, sir. 

THE COURT: Do you think that I in any way as the 

judge have made some kind of an order that makes you think 

that you have to sign this? 

MR. RICE: No, sir, I don't. 

THE COURT: You can be seated. 

I would also come back to Mr. McNeil and ask him a 

question. Nr. NcNeil, do you understand by signing your 

waiver in this case that you are agreeing that your case 

can be brought to trial 120 days after the u.s. Supreme 

Court opinions are filed in these cases? 

MR. McNEIL: I understand it completely. 

THE COURT: Not these cases, but the cases before 

them. Do you understand that? 

MR. McNEIL: Yes. 

THE COURT: Do you think that I have made any kind of 
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forcing you to sign this waiver? 

MR. McNEIL: None. 

6 

THE COURT: Because I want to dispel that. I am more 

than willing to have these cases tried in April. No 

problem with that. And we will just do it if you want to 

do so. Do you understand that? 

MR. McNEIL: Yes. 

THE COURT: Do you still wish to have your signature 

on this waiver of trial time limits? 

MR. McNEIL: Yes, I do. 

THE COURT: Did you do so voluntarily? 

MR. McNEIL: Yes. 

THE COURT: Okay. You can be seated. 

I don't think that signing the waiver until 

September 1 is necessary. We have got these waivers, so I 

will just decide which case is going to be tried first and 

we will move it up in the 120-day period. 

* * * * * * * * 



COURT'S RULING 7 

• 1 THE COURT: All right. My order will be at this time 

2 that State v. McNeil will be tried first, state v. Rice 

-~ 
~ will be tried second. 

4 State v. McNeil will be set for motions, capital 

5 motions or any other motions that are still pending, 

6 within 15 days of the date that the decision is filed by 

7 the u.s. supreme court in those other cases. The state 

8 will have 10 days thereafter to respond to the motions; 

9 and they will be heard within five days after the state 

10 responds. That's a total of 30 days. 

Ll The trial, State v. McNeil, will be held starting on 

~2 the 60th day after the filing of the U.S. Supreme Court 

• L3 opinions. That will give 30 days between the time the 

.14 motions have been heard and the time that we will start 

~5 the trial. 

~6 State v. Rice will start within the 120 days, and I 

L7 guess I will just say on the 120th day following the 

18 filing of the opinions by the u.s. Supreme Court. It will 

19 still be subject to the same motion times as State vs. 

20 McNeil; and the motions will all be heard together just as 

~1 we have been doing. That's the 15 days, the 10 days and 

22 the five days. That will give a period of time of about 

.23 90 days between the time of the hearing of the motions in 

~4 State v. Rice and the time it goes to trial. 

25 If there are no capital motions required -- Well, I • 
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don't know what other motions we have other than capital 

motions. I will just keep the same time limits no matter 

what, whether there are capital motions or not. Same 

limits. Those are within the time limits within the 

waivers signed by both of these people. I think that's a 

way to handle it. 

So State v. McNeil will be tried first. 

MR. TAIT: Does Your Honor still want the confession 

hearing to --

THE COURT: Yes, I do. The same order I issued 

before still stands on motions. 

MR. TAIT: Fourteen days . 

THE COURT: Fourteen days on each one of them; and 

they will be heard. 

Be sure, as I have indicated to you previously, to 

provide me with copies, as you have been doing, of all 

motions and documents which are filed so that I can have 

those read well in advance and be fully prepared to hear 

the motions. 

Anything further? 

Mr. Rice's waiver has already been filed with the 

clerk also? 

MR. HOFFMAN: It has, Judge. 

THE COURT: Okay. Anything further to do in these 

two cases? 

8 
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MR. TAIT: No, Your Honor. 

THE COURT: We will recess for 20 minutes or until 

the next two cases are ready to proceed. 

(COURT ADJOURNED.) 
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AFTERNOON SESSION 

(September 8, 1988) 

THE COURT: Good afternoon, counsel. 

There is really basically one issue before me in the 

arguments that have been made whether or not the Eighth 

2 

Amendment of the United States Constitution and article 1, 

section 14 of the Washington State Constitution prohibit 

execution of anyone under the age of 18 as cruel 

punishment under the state constitution, or cruel and 

unusual punishment under the federal constitution. 

In arriving at a decision of whether or not a person, 

and I guess it would be someone who is 16 or 17, and in 

particular in these cases someone who is 17, is subject to 

capital punishment under the federal and state 

constitutions, or maybe not under the federal and under 

the state, I think it is extremely helpful to have 

reviewed the cases cited from the state of Washington as 

well as the Thompson case. I cannot, as the prosecution 

asks, consider that Thompson decided a very limited 

issue dealing with Mr. Thompson only and anyone 

who is 15 years of age, or on those particular 

circumstances, because there are guidelines within 

the case which I believe are important to the decision 

in this case. 
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• ' • Equally important is the Washington State 

2 Constitution. In the last few years, as pointed out by 

;;3 Mr. Frost, the Supreme Court of the state of washington 

4 has looked to our constitution to decide constitutional 

5 issues, recognizing, of course, that the state 

6 constitution cannot decrease the rights that individuals 

7 have under the federal constitution. The federal 

8 constitution affords certain minimum rights, certain 

9 rights and standards which we are all compelled to follow. 

-:1.0 The Washington State Constitution in some instances grants 

11 even greater rights to individuals than does the federal 

"1.2 constitution as evidenced by search and seizure cases 

• '13 already decided; and although one of those has to some 

14 extent been overruled, the state Supreme Court, 

15 nevertheless, applies a stricter rule with regard to 

:;16 searches and seizures pursuant to the state constitution 

17 than under the federal constitution. And, in fact, when 

18 the United states supreme Court told the Washington State 

"19 Supreme Court it had decided a case incorrectly under the 

-20 federal constitution and that a person's rights had not 

21 been violated, our Supreme Court said, "Well, we will 

'"22 decide the case strictly upon the Washington state 

-23 Constitution, and our constitution grants greater 

24 individual rights under the circumstances than does the 

-25 federal constitution. We won't even decide this under the 

• 
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federal constitution, we will decide it under our own 

constitution." 

It is becoming increasingly important in this state 

to review the Washington State constitution. As pointed 

out by counsel, the Washington State Constitution under 

article 1, section 14, reads, "Excessive bail shall not be 

required, excessive fines imposed, nor cruel punishment 

inflicted." Really the only difference between the Eighth 

Amendment to the federal constitution and the state 

constitution is that Washington prohibits cruel 

punishment; in other words, cruel punishment cannot be 

inflicted, and does not refer to cruel and inhuman 

punishment. Inhuman is not included in the Washington 

statute. 

I attempted to locate a case which might help me in 

deciding whether or not the state constitution is to be 

interpreted differently than the federal constitution. 

About the only indication I could find is a statement 

contained in the Rupe case, which has been cited by 

counsel, and State v. Forrester, at 21 Wn.App. 855. 

Under State v. Forrester, the test which is to be 

utilized is: 

" ... whether, in view of contemporary standards of 
elemental decency, punishment is of such 
disproportionate character to the offense as to 
shock the general conscience and violate principles 
of fundamental fairness." 
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Under Rupe, 108 Wn.2d 734, the court essentially 

affirmed that position (Rupe was decided in 1987) 

although a statement is contained therein that the state 

constitution requires even greater safeguards under the 

circumstances of that case. 

At Page 777, the court in Rupe states: 

"Under the federal constitution, the death penalty 
may not be imposed arbitrarily and capriciously, and 
the jury must adhere to the substantive factors 
state law lays before it." 

Then it says our state constitution may require even 

5 

greater safequards, relying upon State v. Bartholomew, the 

second case referred to as Bartholomew II. Quoting from 

Bartholomew II: 

"Where the trial which results in imposition of the 
death penalty lacks fundamental fairness, the 
punishment violates article 1, section 14 of the 
state constitution." 

None of these cases were in the context of juveniles, 

or people under the age of 18, and let's say for purposes 

of this decision over the age of 15. 

To digress just a little, when an argument is made as 

to one day over 15, or one day over 16, or within one day 

of 16, to me that means nothing because the Supreme Court 

has said at age 15 and below, you shall not impose the 

death penalty. To me that means if 15 years, 364 days, 

23 hours, 59 minutes and 59 seconds old, a person is still 
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15 and you shall not impose it. It is a guideline the 

Supreme Court of the United states has adopted. It does 

not make any difference age-wise, according to them. 

6 

There is some guidance, however, with regard to 

article 1, section 14. If there is a violation of 

fundamental fairness, or if contemporary standards of 

elemental decency have been violated by imposing the death 

penalty, then I believe our state Supreme Court would 

hold, under those circumstances, a violation of article l, 

section 14. 

That really does not say a whole lot more than is 

said in Thompson because Thompson -- and I better refer to 

the case and get the proper language. Thompson recognizes 

as a very important element to be considered the "evolving 

standards of decency that mark the progress of a maturing 

society." I do not believe that is anything other than 

saying what does society expect under the circumstances? 

What is decent? If you go beyond the bounds of decency, 

then that would be cruel punishment. 

Keeping that in mind, we should all recognize the 

Eighth Amendment and article 1, section 14 really contain 

categorical prohibitions against cruel and inhuman 

punishment and cruel punishment. I would also quote to 

counsel from page 4894 of 56 Law Week from the opinion of 

Justice Stevens. It says: 
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"The authors of the Eighth Amendment drafted a 
categorical prohibition against the infliction of 
cruel and unusual punishments, but they made 
no attempt to define the contours of that category. 
They delegated that task to future generations of 
judges who have been guided by the 'evolving 
standards of decency that mark the progress of a 
maturing society 1 • " 

Which sounds quite similar to the statement contained in 

7 

Forrester and what I believe our state Supreme Court would 

rely upon. 

The quotation also leads me to believe there is a 

difference between Justice O'Connor's opinion and that of 

the _plurality insofar as related to the legislature. As 

Justice O'Connor says: "Let the legislature do it. Send 

it to the legislature and let them decide what the age 

limit ·will be." 

Now, Mr. Tait and Mr. Bothwell have pointed out, in 

response to the argument of Mr. Hansen and Mr. Sullivan, 

that there are several places where the legislature 

mentioned in the opinion of the plurality and in the 

footnotes, and what have you; but I think there is a 

distinction. The plurality believes the definition of the 

contours of the category, as referred to by Justice 

Stevens, are to be provided by judges and not the 

legislature. They are to be provided by judges, however, 

relying upon what the legislature has done in certain 

circumstances; therefore obtaining certain guidelines from 
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the legislature, guidelines from what juries have done, 

guidelines from standards of decency within the community. 

In deciding these cases, I believe I must look first 

to the state of Washington. I am a state judge. Our 

state supreme Court will undoubtedly be involved in 

determining this issue, whether in these cases or another, 

at least sometime in the near future. I look to our 

constitution first, keeping in mind the federal 

constitution provides minimum standards, and I must adhere 

to the decision in Thompson insofar as it sets out those 

minimum standards; but I feel compelled to look to the 

state to see what has been accomplished in the state and 

what guidelines we have in the state of washington. 

one of the critical issues in these cases, at least 

counsel believe, is with regard to the proceedings that 

took place prior to these two men being transferred into 

Superior Court as adults. They were, of course, in 

Superior Court in the juvenile process through a 

declination proceeding. That would be a decline of 

jurisdiction in the juvenile court and being transferred 

to adult court to be tried as adults. 

There is, I believe, a very substantial difference 

between the Oklahoma statutory scheme and the Washington 

statutory scheme. In Washington -- Let me get the 

statute. In Washington, under RCW Chapter 13.40, if a 
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person is 16 or 17 and there is an allegation of a Class A 

felony, which we have here, or attempt to commit a Class A 

felony, a decline hearing is mandatory unless it is waived 

by the court, the parties and the parties' counsel. In 

other words, there must be a decline hearing in the 

state of Washington unless everybody agrees there will not 

be and all waive the hearing. 

Thompson demonstrates the Oklahoma statutory scheme 

is different. The difference is extremely important and 

is demonstrated at page 4905 as follows: 

"Under Oklahoma law, anyone who commits a crime when 
he is under the age of eighteen is defined to be a 
child, unless he is sixteen or seventeen and has 
committed murder or certain other specified 
crimes ... 11 

Now that is much the same as Washington; but then it 

continues: 

" ... in which case he is automatically certified to 
stand trial as an adult." 

So in Oklahoma if you are charged with the crime of 

murder and you are 16 or 17, you are automatically an 

adult. You are tried as an adult. In the state of 

Washington if you are 16 or 17, you are automatically 

entitled to a hearing where it will be determined whether 

or not you should be tried as an adult. Part of that 

process is set out in case law, both state and federal, as 
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Under RCW 13.40.110, the court may order a case 

transferred after a decline hearing for adult criminal 

prosecution. There must be a finding the declination 

would be in the best interests of the juvenile or the 

public; and the court is required to consider relevant 

reports, facts, opinions, and arguments presented by the 

parties and their counsel. 

10 

Now that seems to sound like almost any other hearing 

except when you consider what must be considered by the 

court pursuant to Kent v. United States, which was decided 

in 1966, and has been elaborated upon by our courts in 

these hearings. If anyone here looks at the record of the 

decline hearing, you will know how extensive it was and 

what all was gone into. They really are quite protective 

of the rights of an individual with a presumption that 

that individual can be as a juvenile rehabilitated and 

treated within the juvenile system unless certain unique 

circumstances are present. 

What is taken into account in some of the factors are 

as follows: The seriousness of the alleged offense and 

whether protection of the community necessitates 

prosecution under the adult system. Protection of the 

community. Do community standards dictate there should be 

a transfer to adult court? The degree of premeditation, 
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willfulness, violence and aggression involved in the 

alleged offense. Well, for purposes of this hearing, to 

me that is not as important as some of the other ones. 

Whether the alleged offense was against persons or 

property; greater weight being given to offenses against 

persons especially if injury resulted. The prosecutive 

merit of the complaint, the desirability of trial and 

disposition o= the entire offense in one court when 

defendants or associates are adults. That does not apply 

here. But the next one is sophistication and maturity of 

the juvenile determined by consideration of his home, 

environmental situation, emotional attitudes, and pattern 

of living record and previous history as a juvenile and 

prospects for adequate protection of the public, and 

likelihood of reasonable rehabilitation of the juvenile 

through services and facilities currently available to the 

juvenile court. 

A decision was made in these cases following an 

extensive hearing and going into the background of these 

individuals, particularly related to their sophistication 

·.and maturity, and also as to consideration of their 

emotional attitudes, their patterns of living, their 

environmental situations. It went into the backgrounds of 

these two individuals very extensively. Only after that 

hearing was it determined these people would be 
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transferred to this court, the adult court. They were 

both about 17, between 17 and 18 at the time of this 

offense. 

The court in Thompson did not decide whether 17-year 

olds or 16-year olds can receive the death penalty, and 

chose instead to accept certiorari in two separate cases 

wherein they will decide that issue. I cannot guess as to 

why the court did that. I think the court had before it 

the perfect opprortunity to make the decision: Do we 

apply the death penalty to juveniles? The court chose not 

to. One of the critical reasons, at least I consider that 

they did not do so, is because it was just about 

_universally agreed, or at least the conclusion was that it 

was almost universally agreed, anyone who is the age of 15 

should not receive the death penalty because it is: 

" ..• generally abhorrent to the conscience of the 
community." 

They were looking at the various legislative 

enactments, what ages were set for purposes of applying 

the death penalty, and it seemed to them almost universal 

throughout the states if you are 15 years of age, you are 

not going to be executed because you do not have the 

degree of maturity and sophistication an adult would have. 

However, it is clear from the opinion they did not decide 

the issue as to 16- and 17-year olds, and expressly chose 
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not to do so even after being asked to do so. 

At page 4896 of the opinion the court says: 

"When we confine our attention to the 18 States that 
have expressly established a minimum age in their 
death-penalty statutes, we find that all of them 
require that the defendant have attained at least the 
age of 16 at the time of the capital offense." 

To me it was important to them that someone is at least 

age 16. 

An argument has been made that the legislature-must 

set the age and then let the courts act upon that age. 

But what has happened, in the quote I gave initially at 

the start of my opinion, is our Supreme Court has said it 

is up to the judges to make that determination and the 

u.s. supreme Court has made the determination for 15-year 

olds and has decided, no, but did not make the decision as 

to 16- and 17-year o1ds. It is up to the courts to render 

that decision. 

I do not feel the Thompson opinion is authority for 

the proposition or can be argued - well, it can be 

argued - but it is not authority for the proposition that 

16- and 17-year olds should not receive the death penalty 

for their actions because it would be cruel and inhuman 

punishment or cruel punishment. I cannot accept that 

argument. I realize juveniles, people under the age of 

18, are essentially presumed not to have the same 
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culpability as people who are older. I recognize that 

because the Court recognizes it; however, I believe in 

looking to Washington, and I am looking to the state of 

Washington, at what the citizens of this state have 

determined and what the legislature has determined, that 

this state feels if, following a proper hearing, a 

declination hearing, a juvenile has the right 

sophistication and maturity, they can have such 

culpability that they can receive the ultimate penalty and 

that is the death penalty. 

The death penalty was reinstated due to a public 

outcry in the state of Washington. To me that speaks very 

loudly in the state of Washington. That does not seem to 

be mentioned in the Thompson opinion whether any of these 

other states had that happen where the death penalty was 

thrown out, suddenly it is reactivated because the people 

get upset, and then the legislature acts on it also. 

Another thing that is important to point out is under 

the juvenile act -- I thought I had a copy of that here. 

But under the juvenile code one of the things the state 

has determined - and I made a copy but I forgot to bring 

it with me - is juveniles should be more answerable for 

their offenses. There is to be greater protection for the 

citizenry from criminal behavior. Juveniles are to be 

-more accountable for their criminal behavior. To me that 
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speaks loudly of what the citizens of this state say. The 

citizens of this state, through the legislature and 

through the process of citizen legislation have said, We 

want the death penalty. 

Now, the question becomes: Is it required there be a 

specific age set out? Does Thompson say that? I do not 

believe that is what Thompson says. I think the state of 

Washington has clearly said, We have set out the 

guidelines. If a person goes through the process from 

juvenile to adult court and all of the background is 

looked into and he or she is determined to have the 

sophistication and maturity to stand trial as an adult, 

more safeguards have been provided, and he or she is then 

subject to all of the penalties imposed by the statute 

-which they have violated. The penalties in this case are 

either life without release or parole, or death, depending 

upon what a jury decides, if the jury decides guilt of 

aggravated first degree murder. That, of course, is a 

big hurdle. 

To me, under these circumstances the public has said 

if you commit the crime, you shall be punished 

commensurate with the crime. And when the opinion in 

Thompson says at 4897 - I read part of that to you 

earlier - it says: 

"The road we have traveled during the past four 
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decades - in which thousands of juries have tried 
murder cases - leads to the unambiguous conclusion 
that the imposition of the death penalty on a 15-year 
old offender is now generally abhorrent to the 
conscience of the community." 

I can paraphrase and say in light of Forrester, and the 

other tests as to whether or not the punishment fits the 

crime, that probably it is now generally abhorrent to the 

conscience of the community to have two people brutally 

killed. Although no one has ever said anything about 

victims in this case and whether or not the rights of 

victims and I don't find anything like that in the 

Thompson opinion. I think that has something to do with 

the situation -- our legislature has said, Yes, we are 

going to protect our citizens and this is the standard way 

of adopting it. To me that is very important. This is 

the standard way to adopt it. 

Consequently, I believe, No. 1, according to 

article 1, section 14 of the Washington State 

Constitution, there is no prohibition against asking for 

the death penalty in a situation involving 16- and 17-year 

o1ds herein limited to 17-year olds because they were 17 

at the time. No. 2, I do not believe the Eighth Amendment 

of the United States Constitution, applicable to the 

states through the Fourteenth Amendment, prohibits the 

death penalty in cases involving 16- and 17-year olds. I 
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look mainly to the state of Washington because I believe 

Washington has a proper and acceptable procedure. I 

believe it is distinguishable from the situation in the 

Oklahoma case. I also look to the federal opinion and I 

can draw no other conclusion then that when the state asks 

for and gave notice of the death penalty in this case, it 

is constitutional. 

The motion to have the death penalty aspects of this 

stricken is denied. 

Now, I do not knmv if counsel have spoken at all 

about guidelines as to time limits for pretrial motions or 

anything, if you had an opportunity to do that. 

MR. FROST: Yes, Your Honor, I believe we have. 

First of all, could the Court order that we be 

provided with a written copy of the Court's oral opinion 

in this matter? 

THE COURT: So ordered. 

(End of oral opinion.) 
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Cause 

________________________ ) Notice of Motion. 

Notice is hereby given that the petitioner Russell Duane 

McNeil will call up for hearing on the next available docket 

date, to hear this motion for Production of Documents. 

SCANNED 

Respectfully submitted this 10~ day ofJVw<--2003. 

RUSSELL DUANE MCNEIL 

957470 B, E-08 
Clallam Bay Correctioal Center 
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KIM M. EATON, YAKIMACOUN 
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) Cause No~ 
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State of Washington 
respondent 

) 
) 
) MOTION FOR PRODUC~ON OF DOCUMENTS. _____________________ ) 

Comes now petitioner RUSSELL DUANE MCNEIL request that the 

Clerk of the court, serve uponhim any and all documents concerning 

Cause No. 88-1-00428-1 I 88-8-00089-2 , for the following reasons: 

1. RUSSELL DUANE MCNEIL is the petitioner in the above 
entitled cause numbers. He is currently confined 
at the Clallam Bay Correctional Center, located at 
1830 Eagle Crest Way. Clallm Bay Washington 

2. The petitioner is considering filing a Personal Restraint 
Petition, and would like copies of any and all documents 
relevant to his Cause numbers: 88-1-00428 I 88-8-00089-2. 

3. He is requesting that the court provide him copies of 
said documents at no cost to him as he is indigent, 
and can not afford copies. 

CONCLUSION: Pursuant to the FREEDOM OF DISCLOSER ACT,the rules 

DISCOVERY, and the RULES OF Appellant Procedure RAP 16.5(L) 

this Honorable Court should grant this motion and provide 

the petitioner with any and all copies of said documents. 

Issued this (0-rt{ day of JV.u.e__ 2003. 

\) A [1 H{!-J{J:l 
RU~ELL DUANE MCNEIL 

957470 B, E-08 
Clallam Bay Correctional Center 
1830 Eagle Crest Way 
Clallam Bay, WA 98326 
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STATEMENT OF FINANCES 

If you cannot afford to pay the filing fee or 

cannot afford to pay an attourney to help you, 

fill this out. If you have enough money for these 

things do not fill out this part of the form. 
~I cov~ 

1 • I do~1<v) do not ( ) ask the~ to file tla±Sc· .. o· 
without making me pay the filing fee because 
I am so poor I cannot pay the fee. 

2. I have $ 1'1 '1, Q"cl in my prison or institution 
account. 

I 
3. I do( ) do not~) ask the court to appoint 

a lawer for me~ecause I am so poor I cannot 
afford to pay a lawer. 

4. I am <X> am not { ) employed. My salary or 
wages amount to $ 5'8.A6 a month. 
My employer is ;t:,..;Mfr[e.- v::. •!dk.,v, c_LQ.LLA-t-"l 

'\\erf C..ptf\ecTiQA}n { c£A/T£1'L 

5. Durring the last 12 months, I 

Did Did not 

( ) 

{ ) 

{ ) <'N 

{ ) 

get any rent payments. If so, 
the total amount I received 
was$. ___ _ 

get an interest. If so, the 
total amount I received 
was$ __ _ 

get any dividends. If so, the 
total amount I received 
was $. ___ _ 

get any other money. If so, the 
amount of money I received 
was$. __ _ 

MOTION TO PRECEED IN-FORMA PAUPERIS. PAGE 1. 



• • 
( ) ~) have any cash except as said in 

answer No. 2. If so, the amount 

( ) X/ of cash I have is $ • 
t ) have any savings accounts or checking 

accounts. If so, the amount of cash 
I have is $ ______ __ 

' i 
( ) '\) own stocks, bonds, or notes. If so 

their value is $ ______ __ 

6. List all real estate and other property or things 
of value which belongs to you or in which you have 
an interest. Tell what each item of property is 
worth and how much you owe on it. Do not list 
house hold furniture and furnishings and clothing 
which you or your family need. 

7. I am( ) am not(~ married. If I am married, my 
wife or husband's name and address is 

8. All of the persons who need me to support them 
are listed here. 

NAME AND ADDRESS RELATIONSHIP AGE 
.~!ONe..-· 1( JJOvJIJ 

9. All the bills I owe are listed here. 

NAME OF CREDITOR 
YOU OWE MONEY TO 

.1 JOtVe_. K-vov,-,&J 
ADDRESS 

MOTION TO PRECEED IN-FORMA PAUPERIS. PAGE 2. 

AMOUNT 



06/0S/:<t003 

YSTOBBS 

DOC 

DOB 

0000957470 

08/13/1970 

AVERAGE 
MONTHLY 
RECEIPTS 

58.28 

• 
DEPARTMENT OF CORRECTIONS. 

CLALLAM BAY CORRECTIONS CENT 
Page l of l 

OIRPLRAR 

PLRA IN FORMA PAUPERIS STATUS REPORT 4.12.0.0.1TR 

FOR DEFINED PERIOD : 12/01/2002 TO 05/31/2003 

MCNEIL RUSSELL 

20%" OF 
RECEIPTS 

~:1.66 

AVERAGE 
SPENDABLE 
BALANCE 

249.41 

ADMIT DATE :09/07/1989 

ADMIT TIME :00:00 

20%- OF 
SPENDABLE 

49.88 



• • 
DECLARATION OF SEVICE 

I RUSSELL DUANE MCNEIL declare under the penalties 

of perjury in accordance with the laws of the State 

of Washington that on the following date : /0-~v"-' -e>) 

I deposited in the United States Mail. copies of said 

documents: 

(1) NOTICE OF MOTION FOR THE PRODUCTION OF DOCUMENTS, 

(2) MOTION FOT PRODUCTION OF DOCUMENTS, 

( 3) MOTION TO PROCEED IN-FOR~IA PAUPERIS, 

(4) DECLARATION OF SERVICE, 

ADDRESSED AS FOLLOWS: 

-TO: KIM M. -EATON 
COUNTY CLERK 
AND EX-OFFICIO OF SUPERIOR COURT 
ROm1 3 2 3, COURTHOUSE 
YAKIMA, WASHINGTON 98901 

FROM: RUSSELL DUANE MCNEIL 
957470. B, E-08 
CLALLAM BAY CORRECTIONAL CENTER 
1830 EAGLE CREST WAY 
CLALLAM BAY, WA. 98326 

Issued this )D-f'L{ day of Vv.Ve__2003. 

~<-\.A .. JJ. U<../11JL4~' 
RUSSELL DUANE MCNEIL 

DECLARATION OF SERVICE. 

957470 B, E-08 
CLALLAM BAY CORRECTIONAL CENTER 
1830 EAGLE CREST WAY 
CLALLAM BAY, IVA 98326 
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VERIFICATION 

, do hereby 

declare and affirm under the pains and penalties 

of perjury pursuant to the laws of the State of 

Washington in accord with RCW 9A.72.085, and 

pursuant to the laws of the United States, in 

accord with title28 USC§ 1746, that the foregoing 

facts presented are true and correct. 

So sworn, this , 2003. 

RUSSELL DUANE MCNEIL 

957470 B, E 08 
Clallam Bay CorrectToal Center 

1830 Eagle Crest Way 

Clallam Bay, WA 98326 



• • IN THE SUPERIOH COURT OF THE STATE Of ~/ASHINGTON 
IN AND FOR THE COUNTY OF YAKINA 

STATE OF WASHINGTON 
PLANT .u:F 

(Petitioner) 

vs. 

RUSSEll D. McNEIL 
DEFENDANT 

(Respondent) 

NO. 88-1-00428-1 

STIPULATION & ORDER FOR RETURN OR 
DESTRUCTION OF EXHIBITS AND/OR 
UNOPENED DEPOSITIONS 

It is hereby stipulated that ninety days after judgment in the above-captioned 
cause shall become final, or upon judgment becoming final following Appeal, or UPon 
the filing of an Order of Dismissal, or the filing of a Satisfaction of judgment, 
the Superior Court Clerk is authorized as follows: 

RETURN or DESTROY Exhibits and/or all unopened Depositions to respective counsel. 

q 

DESTRUCTION & DISPOSAL: If Counsel of Record has not notified the court of desire 
for return of exhibits, and provided for disposition and costs of transfer of such 
exhibits, the Clerk will destroy physical exhibits per this stipulation after ninety 
days. 

Attorneys for Plaintiff/Petitioner 
(Jeff Sullivan) 

IT IS SO ORDERED THIS 31st 

fefi~i~~~it~r Defendant/Respondent 

DAY OFDecember . , 1990 
~-· I, ... ---~~-· 

-· .~ , 

JUDGE:-C!ilmt'XX@lli!lil:~ .. , 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * ~ . * * * *~·- * * * * * * * * * * 
RECEIPTS FOR EXHIBITS AND DEPOSITIONS 

Received from YAKIMA COUNTY SUPERIOR COURT CLERK, the following: 

(Petitioner • s) 
Plaintiff's Exhibits No.A-E(from 8-25-89 hearing); B(from 8-14-89 hearing) 

Depositions of: 
----------------------------------~--~~---

DATE 

(Respondent's) 
Defendant Exhibits No. A,C-E(from 8-14-89 hearing) 

Depostions of'----------------------------------------------------

/~-
Attorne~ fo~ Defendant 
(Chris 'fait) 

(Respc~dent) DATE 

ATTORNEY RE-NOTIFIED BY PHONE~------------~----~DEPUTY. ____________________________ __ 

Page 1 of 2 
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• • IN THE SUPEI<IOI< COURT OF THE STATE OF HASHINGTON 
IN AND FOR THE COUNTY OF YAKI~1A 

PLANT IFF 
(Petitioner) 

vs. 

DEFENDANT 
(Respondent) 

oo. __________________________ __ 

STIPULATION & ORDER FOR RETURN OR 
DESTRUCTION OF EXHIBITS AND/OR 
UNOPENED DEPOSITIONS 

It is hereby stipulated that ninety days after judgment in the above-captioned 
cause shall beco~e final, or upon judgment becoming final following Appeal, or UPon 
the filing of an Order of Dismissal, or the filing of a Satisfaction of judgment, 
the Superior Court Clerk is authorized as follows: 

RETURN or DESTROY Exhibits and/or all unopened Depositions to respective counsel. 

DESTRUCTION & DISPOSAL: If Counsel of Record has not notified the court of desire 
for return of exhibits, and provided for disposition and costs of transfer of such 
exhibits, the Clerk will destroy physical exhibits per this stipulation after ninety 
days. 

Attorneys for Plaintiff/Petitioner Attorneys for Defendant/Respondent 

IT IS SO ORDERED THIS __________ --"DAY OF ___________ ,,l9 ____________ ~ 

JUDGE-cOURT COMMISSIONER 

* * * * * * * * * ~ * * * * * * * * * * * * * * * * * * * * * * *~* * * * * * * * * * 
RECEIPTS FOR EXHIBITS AND DEPOSITIONS 

Received from YAKIMA COUNTY SUPERIOR COURT CLERK, the following: 

(Petitioner's) 
Plaintiff's Exhibits No. FA 

--~~---------------------------------
Depositions of:----------------------------------------------------~----~--------

---------41 -XI '_}( 
(Petitioner) DATE 

(Respondent's) 

Defendant Exhibits No·--------------------------------------------------------------

Depostions of=----------------------------------------------------------------------

Attorney for Defendant (Respc~dentl DATE 

ATTORNEY RE-NOTIFIED BY PHONE~------------~----~DEPUTY ____________________________ __ 



STATE OF WASHINGTON. 

Respondent. 

v. 

RUSSELL DUANE MCNEIL. 

Appellant. 

MANDATE 

No.10289-1-III 

_..wYai!.!k:wiW!m!.!!a.__,county No 88-1-00428-1 

: .. _ ·. ~
~· ·. ~·; -.. 
: 

") 

;;; ,.. 
C' ,., 
I• 

The State of Waahington to: The Superior Court of the State of Waahington ·. ' . . 3 c 

3 .·.• ;;~ 
in and for'--___ ,_Y,a:.:.k.:..im:::..::.a ______ county · ·· g 

..... .... 
..:: ·n 

This is to certify that the opinion of the Court of Appeels of the State of Washington, Division I I I 

riled on Oct abe r 2 3 19..1L, became the decision terminating review of this cour.t in the 
I . 

above entitled caae on November 23 , 19lQ__, The cause is mandated to the superior court 

from which the appeal waa taken for further proceedings in accordance with the attached true copy of the opinion. 

Mandate after opinion is med. 
c: Russell D. McNei I 

Paul J. Wasson 
Howard w, ~ansen 
The Han. F. James Gavin 
Reporter of Decisions 
Department of Corrections 
Board of Prison Terms and Paroles 

IN TESTIMONY WHEREOF, I have hereunto . 

set my hand and affixed the seal of said 

Court e• Spokane , this 28th day of 

_....:..:N.=.o.:.v.=.e;;.:m.=.b.=.e.:...r ________ ~ 19.2..Q_ 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, ) No. 10289-1-III 

Respondent, 

v. 

) 
) 
) 
) 
) 

Division Three 
Panel Two 

RUSSELL DUANE McNEIL, ) 
) 

Appellant. ) Filed OCT 2 3 1S90 

GREEN, J.--Russell Duane McNeil pleaded guilty to the 

aggravated murder of Dorothy Nickoloff and the aggravated murder 

of Mike Nickoloff as an accomplice. He appeals, contending (1) 

the record does not support the facts relied upon by the trial 

court in imposing an exceptional sentence and (2) the second life 

sentence without parole was excessive. We affirm. 

on January 7, 1988, l~r. McNeil, then 17, met another 17-

year-old, Herbert (Chief) Rice, Jr., who suggested they steal 

mon~y from the Nickoloffs by gaining entry to their home and then 

stabbing them to death. Mr. Rice claimed the crime would be easy 

because the elderly couple was disabled and lived alone in a 

rural home. Mr. McNeil drove Mr. Rice to the Nickoloff home on 

Kays Road in Yakima County; both juveniles were armed with 

knives. They knocked at the back door and asked Mrs. Nickoloff 
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if ~hey could use the telephone. She let them in. Mr. McNeil 

asked for a drink of water while Mr. Rice made a telephone call. 

As Mrs. Nickoloff finished her dinner in the kitchen, Mr. Rice 

began to stab Mr. Nickoloff in the living room. Mr. McNeil then 

grabbed !-Irs. Nickoloff and stabbed her to death. They stole two 

television sets from the house, gave one to a friend for payment 

on a debt and sold the other for $50. 

The juvenile court declined jurisdiction and the State 

gave notice it intended to seek the death penalty. 1 Shortly 

before trial, the State agreed to forego the death penalty in 

exchange for pleas of guilty by Mr. McNeil. The record is 

ambiguous as to whether the plea agreement included a sentencing 

recommendation from the State as to the imposition of two con-

secutive life terms. For the purposes of this appeal, we will 

assume it did not. 

First, l~r. McNeil contends the record reveals no facts 

were developed during the sentenci-ng hearing supporting the age, 

particular vulnerability or physical condition of the victims. 

The entry and acceptance of the plea and the sentencing were 

conducted at the same hearing. The facts were admitted orally 

1A notice of discretionary review was filed with the Supreme 
Court concerni~g the State's intention to seek the death penalty 
in a murder case involving a juvenile. The petition for review 
was denied. 

2 
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and in writing, under oath, by Mr. McNeil at the hearing. 

Admitted facts may be the basis for an exceptional sentence. 

State y,_ Young, 51 Wn. App. 517, 521, 754 P. 2d 147 (1988). 

Additionally, five exhibits were admitted, including the autopsy 

rep·ort, pictures, a video tape of the scene, a letter written by 

~!r. McNeil to a girlfriend shortly after the crimes were corn-

rnitted admitting the crimes, and a transcript of an interview 

with Hr. McNeil by police during their initial investigation. 

There is ample evidence in the report of proceedings and exhibits 

to support the factual findings made by the court. There was no 

error. 

Second, Mr. McNeil argues the second consecutive life term 

without parole is excessive because one cannot serve more than 

one such term. 

The minimum sentence for conviction of aggravated murder 

is life imprisonment without parole; the maximum sentence is 

death. RCVl 9. 94A. 310. RCW 9. 94A.400(1)(a) provides in part: 

"Consecutive sentences may only be imposed under the exceptional 

sentence provisions of RCW 9.94A. 120 and. any other provi-

sion of RCW 9. 94A. 390." RCW 9. 94A.390(2)(b) includes as an 

aggravating circumstance particular vulnerability due to advanced 

age, disability, or ill health. Thus, there is both a factual 

3 
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and a legal basis for imposing consecutive life terms without 

parole. 

Whether the sentence is excessive is reviewed under an 

abuse of discretion standard. State v. Oxborrow. 106 Wn. 2d 525, 

530, 723 P. 2d :1123 (1986). The statutory maximum, death, is the 

only limit to the court's discretion. Oxborrow, at 533; State v. 

Creekmore, 55 Wn. App. 852, 865-66, 783 P.2d 1068 (1989), review 

denied, 114 Wn. 2d 1020 (1990). Consecutive, multiple life 

sentences without parole are less severe than death. The 

question whether two consecutive life sentences is excessive is 

academic; the sentence is ultimately limited by Mr. McNeil's life 

span. 

Affirmed. 

( 

:7 a /~' 
/ ~ \ 

WE CONCUR: 

4 
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-----·-· 

STATE OF w_~~HI_~§!~_Ih

Respondent, -------------
v 0 ------------------
RUSSEll DUANE MCNEil, 

__________ A~p~pellant. 

STATE Of WASHINGTON, 

COUNTY Of SPOKANE. 

I 

1 

Jss. 

No. 10289-1-III 

I, Joyce J. McCown, Clerk of the Court of Appeals-Division III of the State of Washington, do 

hereby certify that the attached and foregoing is a full, true and correct copy of the 
opinion 

and the whole thereof, as the same w...:a:.:s=------ filed in the above entitled case on the 2 3 rd 

dayof October ,19 90 ,andnowappear __ S_ofrecordandonfileinmy 

office. 

.. 
: ·• . . . . . . . . . . . ' 

IN TESTIMONY WHEREOf, I have hereunto set my hand 
and affixed the seal of said Court at Spokane, 

. . . . -. . 
I ,. •, 
' . •. . ' . . . . . . . ... · .. 

- . -
-1292-

STAT£ PAINTING PLANT ~~ OL VMPIA, WASHNGTON 



• • IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON, 

IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, .. ') 
'"/ 

Plaintiff 8 8-1-o'6$Q,<l-d-. 
NO. __ ~~~--~~~-------------

-vs
RUSSELL DUANE McNEIL, 

STATE' S ., DESIGNATim; 
7 

· 
.. ,, .. ·.OF ·,(J? 

· -~~-· 'CURK'S,. .. -f:l 
PAI\'~RS~,;-~ .. 

. '-'(.·~': '. vp 
Defendant. 

TO THE Ct__ERK OF SAID COURT: 
Please Prepare a Transcript of the Following: 

Sub 
Number 

"An 

"B" 
ncn 

non 

"E" 

Title of Document 

Video Tape of Scene 

6 Photographs of Scene & AutO?SY 

Autopsy Report of William Brady 

Letter Written by Defendant McNeil 

Tape and Transcript of Defendant's 
Statement to YSO Detectives 

Findings of Fact and Conclusions of La>v 

and Order Declining Jurisdiction 

) ,-· •" . ' c. 

., '•J 

' ';,..., .. ... 

Date Filed 

8/25/89 

8/25/8 9 

3/25/89 

8/25/89 

8/25/89 

7/24-26/89 

~- .•· 
MAY tG 1 i990 _·.:.::'"'='-----

Dated _ ___,Mc=:a=oV..:_.=2:.=1'------'-'---19 9 0 For The State 
Attorney 

A-401-88/HWH/plk 
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IN THE SUPERIOR COURT OF THEtSfcA.li~;:,·pfLYftX&fiiNGTON 
IN AND FOR YAKIMAlCOUNJC\'iuR'\- r 

..,... :11NGT.ON 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

. RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

ORDER AUTHORIZING 
EXPENDITURE OF 
PUBLIC FUNDS 

THIS MATTER coming on regularly for consideration on 
Defendant's MOTION FOR AUTHORIZATION AND EXPENDITURE OF 
PUBLIC FUNDS for the authorization for payment of the fees 
incurred on behalf of the Defendant herein due and owing to Mr. 
Raymond Davis of the Quantum Analytical Company, at 1000 8th 
Avenue, Suite 705, Seattle, WA 981 04; and the Court being 
fully advised in the premises, now, therefore, it is hereby: 

ORDERED that the following be paid by the appropriate 
Yakima County Office forthwith: 

( 1) The sum of $70 1.25payable to Mr. Raymond Davis, 
whose address is: 

Quantum Analytical Company 
1000 8th Avenue, Suite 705 
Seattle, W A 981 04 

ORDER AUTHORIZING 
EXPENDITURE OF PUBLIC 
FUNDS 1 

31~ 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

"THE LANDMARK BUlLL•lNC 
:230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, W"-SHINGTON 98901 
TELEPHOIIE \SQ';t', 2.118·\:Y.€. 
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4rz ~u.rv":J.- I if~ 
DONE IN OPEN COURT THIS_...:__ DAY OF DECEMB~, i 989. 

PRESENTED BY: 

Of Attorneys for Defendant McNeil 

ORDER AUTHORIZING 
EXPENDITURE OF PUBLIC 
FUNDS 2 

CHRISlDPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANOMAAK BUIL.OING 
.230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 91:19n1 
TELEPHONE \SV9J 248·!346 
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STATE OF WASHINGTON, 

Plaintiff, 

VS. 

RUSSELL DUANE McNEIL, 

Defendant 

, .t.I.;C: Y C,.-:..; 

BETT'! I11CGI LLE~! 
YAKIMA rO!P,JTV ~~~ ;:--·· 

ol ;,..r.,.,~J ~~ ---, 

'SCi JA'r\ f PVI 3 12 

NO: 88-1-00428-1 

DEFENDANT'S MOTION FOR 
AUTHORIZATION 
OF PUBLIC FUNDS 

MOTION 

COMES NOW CHRISTOPHER T AIT, of attornevs for the above
named Defe'ndant, RUSSELL DUANE McNEIL, and moves this Court 
for the entry of an order for the authorization and expenditure of 
public funds to pay a Forensic Expert hired for the purposes of 
analyzing tlie crime/lab results in the above-entitled matter. 

THIS MOTION is based upon the files and records herein and 
upon the Affidavit of Counsel, attached hereto and hereby 
incorporated by referjfce. 

DATED THIS d2 day of December, 1989. 

DEFENDANT'S MOTION FOR 
AUTHORIZATION OF 
PUBLIC FlJl'.lDS 1 

CHRISTOPHE T AIT 
Attorney for Defendant McNeil 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT IJI,W 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGroN 98901 
TELEPHONE (50'3.1 24a.1346 
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AFFIDAVIT 

STATE OF WASHINGTON ) 
)ss. 

COUNTY OF YAKIMA ) 

CHRISTOPHER T AIT, being first duly sworn upon oath, 
deposes and states: 

1. I was one of the attorneys appointed by the Court to 
represent Defendant Russell Duane McNeil. 

2. judge F. james Gavin agreed that the hiring of a Forensic 
Expert in thsi matter was appropriate and necessary, and further 
that such expert witness fees should, therefore, be paid by public 
funds. 

3. I have contacted Mr. Raymond Davis of the Quantum 
Analytical Company, at 1000 8th Avenue, Suite 705, Seattle, WA 
98104. Mr. Davis has agreed to perform these necessary services 
on behalf of the Defendant Russell Duane McNeil. Mr. Davis' 
hourly rate is $70.00 per hour for pre-trial out-of court time. 

4. Attached hereto and incorporated herein by reference is 
Mr. Raymond Davis' final Statement in the amount of $701.25 for 
his services provi.:=;~erein. 

DATED this day of December, 1989. 

DEFENDANT'S MOTION FOR 
AliTHORIZATION OF 
PUBLIC FUNDS 2 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LA.W 

THE LANDMARK BUILDING 
230 SOUTH SECONO S. TREET 

SUITE 2fl1 
YAKIMA, W~HINGTON 98901 

";"EI..EPHOIIE IS\)~} 2.l.B·1:?:-413 
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SUBSCRIBED AND SWORN to before me this ,:Q 'j( day of 
December, 1989. 

Q% ;0c,~c. J fit V.3ao GcC0 
NOTARY PUBLIU and for the State 
Of Washington, residing at Yakima. 

DEFENDANT'S MOTION FOR 
AUTHORIZATION OF 
PUBLIC FUNDS 3 

CHRISTOPHER TAIT 
ATIORNEY AND COUt~SELOR ~LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOUD STREET 

SUITE 201 
'::AKIMA. WASHINGTON 98901 
TELEPHCIIE {5M\ <!"18·".3-!6 
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()-0~-.~--------~================== 
- : C ristopher Tait 
~ : 1b3 South Third Street ' 
~ .... .-;;;. ...... _ · Yakima, WA 
~UU&ll 98901 
.AIUiyl1cal Labcra!ay I • · 

1000 - 8th Avenue) 
Seattle, WA. 98104! 

. I 

Dme. 21 August 1989 

ReL 
:-; t:a c V KUSS811 MCNP.l1 

Dale Descrlpllon of Services 

8/21/89 Services and expenses provided for on 
the above captioned homicide case in 
Yakima, County. See attached for 
specific services rendered • 

Statement --- ---

Time Charges 

$701.25 

Total Due 
$701.25 

PI•••• moko choch payoblo lo: 
Quantum Lobt 

Feel. 10 No. 91·1204491 
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6/24/88 

7/ 8/88 

7/-22/88 

71-27/88 

8/ 1/88 

8/ 8/88 

8/11/88 
8/12/88 

10/17/88 

1/13/89 

7/18/89 

7/21/89 

8/17/89 

8/21/89 

~ATE VS RUSSELL D. M:NEIL ... 
STATEMENT OF SERVICES/EXPENSES 

Call from Investigator to assist in the above 
captioned homicide case. 
Service: l/4 hr 
Attorney and investigator to my office to dis
cuss the case. Left off photos and discovery 
material for my review. 
Service: 2 1/4 hrs 
Investigator called to discuss case. 
Service: l/4 hr 
Call from Investigator. Spoke with attorney. 
Requests I return photos. 
Service: l/4 hr 
Packaged photos and returned them to attorney. 
Service: l/2 hr 
Expenses: Federal Express 
Reviewed autopsy reports, log evidence sheets 
and report from DESE. 
Service: l/2 hr 
Call from investigator. Will call her back. 
Called attorney to discuss my observations of 
the autopsy reports on the victims. Returned 
discovery material to attorney. 
Service: l/2 hr 
Expenses: Federal Express 
Called attorney requesting update on case. 
Currently at State Supreme Court. Hold open. 
Service: l/4 hr 
Attorney here to discuss ca·se. Need to review 
physical evidence at crime lab. 
Service: l/2 hr 
Call from attorney to discuss Englerts report. 
Service: l/4 hr 
Attorney here to discuss Englerts report and to 
compare same with previous report. 
Service: 2 3/4 hrs 
Attorney here to discuss case. 
Service: l/2 hr 
Attorney called to discuss some pertinent 
physical evidence and requested that I come 
to Yakima ASAP to view it. 
Service: l/4 hr 

TOTAL: 

• 

$ 17.50 

$175.00 

$ 17.50 

$ 17.50 

$ 35.00 
$ 33.75 

$ 35.00 

$ 35.00 
$ 20.00 

$ 17.50 

$ 35.00 

$ 17.50 

$192.50 

$ 35.00 

$ 17.50 

$701.25 
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'89 DEC 8 Prr1 3 27 BETTX McGilLEN. YAKIMA CDliNTY Cl RK 

B:: I:' :i·~.·LLEN 
IN THE SUPERIOR COURT OFJffl!;,~'f*l,;~~ WASHINGTON 

IN AND FOR Y~KIM~~g~ 

STATE OF WASHINGTON, 

Plaintiff, 

vs_ 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 88-1-00428-1 

ORDER AUTHORIZING 
EXPENDITURE OF 
PUBLIC FUNDS 

THIS MATTER coming on regularly for consideration on 
Defendant's Motion For Authorization And Expenditure Of Public 
Funds for the authorization for payment of the fees and costs 
incurred on behalf of the Defendant herein due and owing to the 
individuals as named hereinbelow; and the Court being fully 
advised in the premises. now, therefore, it is hereby: 

ORDERED that the following sums of monies be paid directly 
to the following individuals by the appropriate Yakima County 
Office forthwith: 

NAME 

( 1) Ronald D. Ness 
Zornes & Associates 
420 Cline A venue 
Port Orchard, W A 98366 

ORDER AUTHORIZING 
EXPENDITURE OF PUBLIC FUNDS 1 

AMOUNT DUE 

$ 17.50 

CHRISTOPHER TAIT 
.&.TIORNEY AND CCUI~SEL.OA AT U.:IJ 

Tl-IE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHING10N 95901 
TELEPHONE (509) 248·1346 

c:J
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(2) 

(3) 

(4) 

• 

jan Beck 
510 Arctic Building 
Seattle, W A 98104 

Kevin B. McGovern, Ph.D. 
1225 NW Murray Road, Suite 214 
Portland, Oregon 97229 

• 

$300.00 

$620.00 

Donald T. Reay, M.D. $200.00 
10800 Twelfth Avenue Northwest 
Seattle, w A 98177 

DONE 'IN OPEN COURT THIS -l-- DAY OF DECEMBER, 1989. 

. 1\ ,r-"\, 1 ' 

t"" J \ { ) :r 
....... •. 

PRESENTED BY: 

ORDER AUTHORIZING 
EXPENDITURE OF PUBLIC FUNDS 2 

' \ . ~ 

CHRISlOPHER TAIT 
.'irlORNEY AND COUNSEL-OR AT LAW 

THE lANDMARK BUILDING 
.2.30 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TELEPHONE (509) 248-1346 
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PPl 3 Z? 
BETTY MCGILLEN 

YAKIMA COUNTY CLER '88 DEC 8 
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r-y 0F~:GIL· G~ERK Of 
IN THE SUPERIOR COURT OF THE SfoA\flE:OFl\WTASHINGTON 

IN AND FOR YAKIMA COLJN1iYGTOtl 

STATE OF WASHINGTON, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

VS. 

RUSSELL DUANE McNEIL, 

Defendant 

NO. 88-1-00428-1 

DEFEENDANT'S MOTION FOR 
AUTHORIZATION OF 
PUBLIC FUNDS 

COMES NOW CHRISTOPHER T AIT, of attorneys for the above
named Defendant, RUSSELL DUANE McNEIL, and moves this Court 
for the entry of an order for the authorization and expenditure of 
public funds to pay the experts and the costs associated with 
obtaining certain information from the experts, as hereinbelow 
stated. 

THIS MOTION is based upon the files and records herein and 
upon the affidavit of Counsel, attached hereto and hereby 
incorporated by refe~nce. 

DATED this 5 day of December, 1989. 

CHRISTOPH T AIT 
Attorney for Defendant McNeil 

DEFENDANT'S MOTION FOR 
AUTHORIZATION OF PUBLIC FUNDS 1 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TELEPHONE (SO&) 248-1:346 
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STATE OF WASHINGTON 

COUNIT OF YAKIMA 

) 
)ss. 
) 

• 

CHRISTOPHER T AIT, being first duly sworn upon oath. 
deposes and states: 

1. I was one of the attorneys appointed by the Court to 
represent Defendant Russell Duane McNeil. Mr. McNeil has 
entered his plea and is now serving out his life sentences at Walla 
Walia Prison. 

2. In preparation and in anticipation of Mr. McNeil's case 
going to trial, we incurred many costs and expenses in preparation 
for a trial in this matter. A copy of each and every respective 
statement from certain experts and their statements are attached 
hereto and incorporated herein. 

3. The following expenses remain unpaid and I am 
therefore respectfully requesting that the following expenses be 
paid by public funds and that the designated clerk disburse from 
public funds such sums of monies owing directly to the following 
individuals at their respective addresses, as follows: 

NAME 

(a) Ronald D. Ness 
Zornes & Associates 
420 Oine A venue 
Port Orchard, W A 98366 

(b) jan Beck 
51 0 Arctic Building 
Seattle, W A 98104 

DEFENDANT'S MOTION FOR 
AUTHORIZATION OF PUBLIC FUNDS 2 

AMOUNT DUE 

$17.50 

$300.00 

CHRIS10PHER TAIT 
ATlORNEY AND COUNSELOR AT LAW 

THE LANDMARI<. BUILDING 
2'30 SOUTH '5ECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 96901 
TELEPHONE t503) 24&-1346 
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• 
(c) Kevin B. McGovern, Ph.D. 

1225 NW Murray Road, Suite 214 
Portland, Oregon 97229 

• 
$620.00 

Q ,'c;a J ( -l B-n ~U. 
NOTARY PUBLIC~n and for the 
State of Washington, residing 
At Yakima_ 

DEFENDANT'S MOTION FOR 
AUTHORIZATION OF PUBLIC FUNDS 3 

CHRISTOPHER TAfT 
ATIDANEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WPSHINGTON 9B9n1 
TELEPHONE (509) 248·1346 
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D Rounld o. lii!Bs · 
420 Cliue Avenue 
Port Orehanl, Wa, 9836G 

ZORNF-8 & ASSOCIATES 
Po!l OUI.ce Do~~; :no ' 

Sllmdalo, WA 98J8J.Oll0 
(106) 69l.o941 

RE: ~1\X Servlce to J)iana Parker/Uu:!:;~ 'l'ato STATEMENT DATE: August 22, 1989 
• .. 

DATE DESCRIPTION 

08-15-SY Facsimile Transmission Service: 

5 pg Q $1.00 
10 pg Q .75 
10 1'8 @ .so 

REMARKS: 

... 
TO INSURE PROPER CREDIT, PLEASE RETURN REMIITANCE 
COPY OF STATEMENT WITH YOUR PAYMENT. 
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5,00 
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• JAN BECK • EXAMINER OF OUE:STIONE.D DOCUMENTS 

TI!:L.I!:PI-10NI!: 

t2oe1 ez.:'l_,..,, 

October27, 1989 

Mr. Christopher Tait 
Attorney at Law 
230 South Second St. 
Yakima, Washington 98901 

STATEMENT 

Re: 

..... 50Cicr'r or QUC!ITIOIUJ:I 

COCUNt:I<T CI,A .. IPII:AS 

....... .o.<:ACI:W'I' 01'" "'CPI:H,.IC: SC:li!NC~ 

HO"T-c::;T A'!I$'N 0" I"OPI:NSIC ~CII:I<T1S.-:. 

OI•~OM&T!:,. .ON, !!0A"0 01" 

I'Q<IDI51C 001;UMI:Nf ,OU.NINI:I>'Jo 

State vs. Russell McNeil; 
Handwriting Examination 

Balance: $300.00 
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I<EVIN B. McCDVERN, Ph. 0. , 
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. ... 
Christophel:' Tait 
Attocney at Law 

• DONALD T. REAY, M.D. 

lCJBCC TWELF"TH AVENUE: NORTHWEST 

SEATTLE. WASHINGTON 96177 

The Lanamack Builaing 
230 South Secona Stceet, Suite 201 
Yakima, WA 98901 

STATEMENT 

• 

Statement for services in the matter of State v. McNeil: 

Consultation - 2hcs @ $100/hr -

TOTAL -- $200.00 

RE:SICE:NCC 

:362-7935 



,· 
/ 

-- .-,-
1: 

H .. , ~ • 

'· 
.l i 

_________ -i• De.o.r ____ I/I1_C_!,__Q..o,y_.J.~--- __ ___ _ _ ______ ---~--

-· ;.--. _ . ________ ____ :I~_1JI<.. -'-""f'J _:;:. re..ce;_ ... ~ci~~O.~._T'J:-(<-; __ -----------
1...:1 

. _orcitr __ o~ _ '):}JQi 6e...vc?J At!d ordu __ l.fl~oLI_JTe.J ..£pu..uSe.{ ___ _ 
... ' .... , 

.ot-1_ .. ~ll_P.c2."'-_( _, ____ ~~e.r- _ 5-e.c.T£ou 3 __ , __ CSt ... ".>.">e..'-T;oH .A.q.rJ. ____ _ ' !. 
~ ,, 

;; ~, S1.::1'\T?_L _____________ . ... ---- --·- --- --·- --------

' 
11 _3. 1)./e__J)_<,.~o#d!>.AI~,- _/l_ .... SS~I T).~~~,_j_t;. __ e_+'.Tt:!Je;c{ :~ PI_~-------
:i Fc..tf..,....,,w._a ___ <4T __ p..~,~l.:c... __ e.l"p_.e.,;~c._e..._l ________________________ _ 

•I 

:I 
·I I 
IL 
I· 
I' 

A, ..ll'-~---'l~b_<\r:;_... __ C~(J5_JI'_1 
__ oJ:. Qru<.c.&;!!js _\-lt>VI'I_1?/c.,_$-_":'.Tr!:J------

- _ of. ;:>I e~--... ~- -1""-; !.:C,_ -r}/_-L imp_,p.£{ T.j>_-!!::'_.,_E .5!.~~/ellc~_, q_.,d ___ _ 

____ f)f~-~.v._'[_I"':J· _C)F _{:_MJ/.-.jS,_fdl_tld _7'2/_-e., eP-Tr:J c;f-. ~-- _____ _ 

___ .. A~~~L. r .... d1c..wte..v-r:- .... J.---2~!~'1~~5 . 

_13_. __ /l_C.R{l-'1-- .ll.r- _ :nl<.. _ cJ ~o/!.~_L-6J-Vef:.!_ __ ft:~..., 
.• A. 

___ _ .i_(o c. e..c.c! <,' ~-s~c;,_;_,c!· -;c) ___ !P-_--'-''----~.b ...... _"'"h-. 

T!-1~ --- -------

---- ------ H -- -------- .. , 
. ' 

---- .. ---j!.. :;; J.,..>e~!_~ _ __h_~~TC!._ 3-~~ e..._J_E...._If ___ __ _ ·---- -------------

., _____ ~~~<!_ iAI _ci_~I~L- -'-4'~ 
1-

ot- _e~~H__of-_71{_~- :F'T~...,_s _IV&..'<!".!!.,[ ______ _ 

----- --+--- ---~\,o.Je, ' vf=. !.o.Lii.:.L If _:z:~_...,_ ll-'J r,Tk_Cl.cf----'r.'..! .. ~_.!eo."'-'-' _ e"\.b_l ~ ~ e. v f-~ tL. 

I 

I: 
--- -· ... - --:r 

II -------· 1:· , . 
. - ~t 

_ .A __ c._<.?.('-::J-o_P_'T.ll,~- __ ..._.,_LI _ __ \o,c__~«.v.- -~-m -~- .Fc.ll .. _'-'"!.it'tj---- __ _ 

' 
- I- t-...'1·;' ... :~~~': 7I-- -- - . ---- ------· 

_c.o_, .AI. T:J._c.l_e "'-~.(... --- - -

_______ &o.~~-~b~r-- -J /9H :~if~S~ 
as~ ___ oe.fc,.vcl!(l..vr_ 



}( t\.VL . TJ4,S 

Wcn ... ..lc{ ~ov 
f2 ,"/ e-d. cH e A/ 

P'€."s-e_ 
<;-G.-..vi B.c.. c.-_1< ... 

~ 1'11-e_ •. 



\-,0 ~~~K" ~:l.C 

:......~Ut1... '-"-~) t~), 

we.._. 

• 

8', F--lo 

<J't 3&.A. 

YA Kitrl c-, 

YAx:: ...... « 

• • 

r-- - i -susA-~ 

\ ""'"" '"· ~ .-. P ·~co · · ;. ... ~ ·r- .~.-:--- . 
I Rl CHL~~- -~ .~· 

•1\l, L . [ I n· G 1. , e... /V' . l 



• • 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON. 

vs. Plaintiff, NO. '51 'f?- I - 0 (· <./- ,;: f' ~ I '-'"' "' 
/2t£J-i£4;s;N &7 t•iiJN-A- lJ/11• /t=.Y 

Goo .ORDER RE81!1EllNG-BIIrlt-".@R? li>GtJ7"JFt C4"7U)N:S 
.0RBER REL~SINBi~NIIJIIIl'F 

. : OtHWIN RE896Wi!MjSE 
. .. u~ 

... ~~ 
THIS MATTER having come on for hearing upon the ora~ motion of the ~a::t, represented by 

his court appointed attorney, ... '· , the State of Washington being 
represented by the undersigned Deputy Prosecuting Attorney for Yakima County, Washington, and the 
court being fully advised, 

1\~~~~ 
....J (1) That the defendant's bail is reduced from $. ________ to $-----1~----

IT IS HEREBY ORDERED: 

NOV ~'~9 ~----(a) To be posted by a bail bondsman .., "'"l 
o:r.::o..a.. """'~ ,. 
L• 

___ (b) Cash deposited with the Clerk of the Court Roll l'IO- ,.__. Cl'i.!\1\ 

--- (c) Other=--------------------~BEI!fA''I'!!r-:t.IW"''G'"'!U:"'Bl""-' ..:..'IJ~;_K_II.IA COUllT'l 

___ (d) Other conditions of release are set out below. 

0 (2) That the defendant be released from custody without bail and upon his own recognizance, 
during the pendency of this case, until further order of this court, upon the following special 
conditions: 

___ (a) That the defendant personally report to Mr. Orville Stevens, Room 314-A, Yakima 
County Courthouse, Yakima, Washington, telephone number 575-4210, on 
----------....,----between 11:30 am., and 12:30 p.m., and 
thereafter as required by Mr. Stevens. 

___ (b) That the defendant shall reside at------------------

and not change address or leave Yakima County, without permission of the court. 

___ (c) Contact attorney 

phone # ________________ upon any release and thereafter 

on a weekly basis. 

___ (d) Have no contact with 

___ (e) Do not drink any alcohol or use any drugs without a prescription. 
I 

(f) Other: ""77:1§/ '5'7;217£ ::S: Ia AI/77.CccA-SZ?oN.S 1-7 q 

Chti!c&N/fl!ri D£.P S !1ltJ77t'JN ;Jv LtMrto.Ur.. A-S' l'i? 

__ (g)~~'l-o 's TO tfE <!!J~f?A 47"" 77ZML M.G.. t/-f:d'££ Y 

f2GCFA££..!) /5t4c#C- TO f7Jt;:.... Si~7';£ · 

/ 

Presented by: 

/-'1"j 
ATTORNEY FOR DEFENDANT 

App_"JI'sJ as to form: , 

~~..L [(/ ~-t-A"e'---
DEPUTY PROSECUTING ATTORNEY 

·-----------------



• • 
IN THE SUPERIOR COURT OF THE STATE OF 

IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, ) 
) 

Plaintiff, ) 
) 

-vs- ) NO. 88-1-00428-1 
) 

RUSSELL DUANE McNEIL, ) (Appeal No. 10289-1-III) 
) 

Defendant. ) 

I N D E X 

(Appellant's) 

ADDITIONAL MOTIONS ON BEHALF OF DEFENDANT McNEIL 

AMENDED JUDGMENT AND SENTENCE (FELONY) 

AMENDED ORDER AUTHORIZING DISCOVERY BY PLAINTIFF 

COPY OF SUPREME COURT'S ORDER DENYING MOTION TO 
MODIFY COMMISSIONER'S RULING 

COPY OF SUPREME COURT'S RULING DENYING MOTION 
FOR DISCRETIONARY REVIEW (filed 8/7/89) 

COPY OF SUPREME COURT'S RULING DENYING MOTIONS 
FOR DISCRETIONARY REVIEW (filed 11/7/88) 

DEFENDANT McNEIL'S AMENDED RESPONSE TO PLAINTIFF'S 
OMNIBUS MOTIONS 

DEFENDANT'S AFFIDAVIT IN SUPPORT OF MOTION FOR 
-CHANGE OF VENUE 

DEFENDANT'S MEMORANDUM RE 3.5 HEARING 

DEFENDANT'S NOTION FOR CHANGE OF VENUE 

DEFENDANT 1 S h!OTION IN LIMINE REGARDING PHOTOGRAPHS 

DEFENDANT'S RUSSELL l>lcNEIL'S MOTION FOR DISMISSAL 
OF PLAINTIFF'S REQUEST FOR DEATH PENALTY 

ATTACHMENT A 199-218 
ATTACHMENT B 219-265 
ATTACHMENT c 266-295 
ATTACHMENT D 296-369 
ATTACHMENT E 370-410 
ATTACHMENT F 411-426 

_ATTACHMENT G 427-455 
ATTACHMENT H 456-464 
ATTACHMENT I 465-477 

-ATTACHMENT J 478-479 

DEFENDANT'S RUSSELL McNEIL'S RESPONSE TO THE STATE'S 
MOTIONS FOR DISCOVERY OF EVIDENCE AND ADDITIONAL 
HANDWRITING EXEMPLAR 

Page I Vol 

58-59 I 

18-25 I 

62-64 I 

144 I 

49-55 I 

145-149 I 

73 I 

127-128 I 

130-132 I 

129 I 

125-126 I 

187-479 II 

78-81 I 



• Appellant's Index continued I page 2 of 4 

FINDINGS OF FACT AND CONCLUSIONS CONCERNING 
CrR 3 • 5 HEARING 

INFORMATION 

JUDGMENT AND SENTENCE (FELONY) 

LETTER FROM THOMAS BOTHWELL TO JUDGE GAVIN 

LETTER FROM JUDGE GAVIN (filed 1130189) 

LETTER FROM JUDGE GAVIN (filed 1120189) 

LETTER FROM JUDGE GAVIN (filed 1112189) 

LETTER FROM JUDGE GAVIN (filed 3118188) 

LETTER FROM CHRISTOPHER TAIT TO JUDGE GAVIN 

• 

MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION 
FOR CHANGE OF VENUE 

MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION 
FOR DISMISSAL OF PLAINTIFF'S NOTICE OF INTENT 
TO SEEK THE DEATH PENALTY 

MEMORANDUM IN OPPOSITION TO DEFENSE MOTION FOR A 
-BILL OF PARTICULARS 

MEMORANDUM IN OPPOSITION TO DEFENSE MOTION TO STRIKE 
PRE-MEDITATED FIRST DEGREE MURDER PENALTY AND 
ENHANCEMENT PURSUANT TO RCW 10.95.020 AND TO 
DISMISS NOTICE OF SPECIAL SENTENCING PROCEEDING 

MEMORANDUM OF AUTHORITIES IN SUPPORT OF MOTION 
FOR DISCOVERY 

MEMORANDUM OF DEFENDANT McNEIL RE: MOTION FOR 
ADDITIONAL HANDWRITING EXEMPLAR 

MEMORANDUM OF KAPP-TV IN SUPPORT OF MOTION TO 
QUASH OR MODIFY SUBPOENA DUCES TECUM 

MEMORANDUM SUPPORTING THE ADMISSIBILITY OF THE 
DEFENDANT'S STATEMENT TO SHERIFF'S DETECTIVES 

MOTION AND AFFIDAVIT FOR DISCOVERY OF EVIDENCE 
-IN THE POSSESSION OF THE DEFENSE 

MOTION AND ORDER OF CONTINUANCE OF TRIAL DATE 
(filed 4112188) 

MOTION FOR ADDITIONAL TIME WITHIN WHICH TO 
FILE INSANITY PLEA 

MOTION FOR ADDITIONAL TIME WITHIN WHICH TO FILE 
PRE-TRIAL MOTIONS 

MOTION FOR BILL OF PARTICULARS 

MOTION FOR CONTINUANCE OF TRIAL DATE 
(filed 1131189) 

Page I Vol 

4-17 

515-516 

26-28 

153-154 

139-140 

1 41 

142-143 

506 

152 

106-108 

177-186 

99-105 

95-98 

87-90 

65-72 

38-48 

109-117 

91-93 

499-501 

507 

488-490 

119-120 

133-135 

I 

II 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

II 

II 

II 

I 

I 



• • Appellant's Index continued I page 3 of 4 

Page I Vol 

MOTION FOR CONTINUANCE OF TRIAL DATE 
(filed 6/2/88) 485-487 II 

MOTION FOR DISCOVERY (filed 3/15/89) 121-123 I 

MOTION FOR DISCOVERY (filed 3/17/88) 508 II 

MOTION FOR EXPENDITURE OF PUBLIC FUNDS 509-511 II 

MOTION FOR EXTENSION OF TIME IN WHICH TO FILE 
-~NSANITY PLEA 497-498 II 

MOTION TO DISMISS NOTICE OF SPECIAL SENTENCING 
PROCEEDING FOR INSUFFICIENCY OF THE EVIDENCE 56-57 I 

MOTION TO STRIKE ENHANCEMENT OF PENALTY FOR MURDER 
-FIRST DEGREE PURSUANT TO 10.95.020 AND TO DISMISS 
NOTICE OF SPECIAL SENTENCING PROCEEDING 118 I 

NOTICE FOR DISCRETIONARY REVIEW TO SUPREME COURT 150-151 I 

NOTICE OF APPEAL 3 I 

NOTICE OF DISCRETIONARY REVIEW TO SUPREME COURT 60-61 I 

NOTICE OF SPECIAL SENTENCING PROCEEDING 491 II 

OMNIBUS APPLICATION BY DEFENDANT 124 I 

OMNIBUS APPLICATION BY PLAINTIFF 94 I 

ORDER: ARRAIGNMENT 514 II 

ORDER: PLEA OF GUILTY COUNTS I AND II 37 I 

ORDER APPOINTING COUNSEL AND SETTING RATE OF 
COMPENSATION 512-513 II 

ORDER DENYING DEFENDANT'S MOTION TO DISMISS 
INFORMATION (ORAL) AND TO DISMISS DEATH 
PENALTY NOTICE 155-173 I 

ORDER EXTENDING TIME TO GIVE NOTICE OF SPECIAL 
SENTENCING PROCEEDING 492-494 II 

ORDER FOR CONTINUANCE OF TRIAL (filed 6/3/88) 

ORDER GRANTING A CONTINUANCE OF TIME IN WHICH 
TO FILE A PLEA OF INSANITY 

ORDER GRANTING DISCOVERY TO THE STATE 

ORDER ON OMNIBUS APPLICATION BY PLAINTIFF 

PLAINTIFF'S MOTION AND AFFIDAVIT FOR ORDER OF 
DISCOVERY 

PRAECIPE FOR CLERK'S PAPERS AND EXHIBITS 

PRE-TRIAL ORDER 

SCHEDULING ORDER 

* 

495-496 

76-77 

74-75 

82-86 

1-2 

503-505 

482-483 

II 

I 

I 

I 

I 

II 

II * 



• • Appellant's Index continued I page 4 of 4 

Page I 

STATEMENT OF DEFENDANT ON PLEA OF GUILTY 29-36 

STIPULATION RE: FILING OF PRE-TRIAL MOTIONS 480-481 

WAIVER OF 60190 DAY RULE (filed 4112188) 502 

WAIVER OF TRIAL TIME LIMITS (filed 1131189) 136-138 

WAIVER OF TRIAL TIME LIMITS (filed 9122188) 174-176 

WAIVER OF TRIAL TIME LIMITS (filed 613188) 484 

( * ) Not available from file. 
"Scheduling Order" filed 
per telephone contact on 

Appellant's counsel designated 
617188 in lieu of this document 
10124189. 

Vol 

I 

II 

II 

I 

I 

II 



~ 

~...---: • 
~- SUPERIOR COURT OF WASHINGTON 
~-----c_o_u_N_TY __ o_F_s_r_:_r_:_A_r _' e_Y_,.._~<-_rM_-'-'~'-'1- ,, ", .. ~· 

(Clerk's Date sip) 

vs. 

State o:f Washington, • 

Petitioner(s)/Piaintiff(st fPI ~ 0:: P. rr ? O? 
u .. J., I - -

I -~c. .. 

B£TTY MCGillEN 
v~··!:;iA coumv CLErc' 

88-l-00428-1 ·• ;- _, • icAsE{i!iQl_F 
Russell Duane McNeil ' .. ~ · ,,. · •:UUI< ---------------

Respondent (s) I Defendant (s) PRA'EC'IPE FOR CLERK'S PAPERS AND EXHIBITS 

TO THE CLERK OF THE COURT: 

Please prepare the following documents or exhibits in the order indicated for transmittal to the 
Court. 

Document/ 
Exhibit 
Number 

--~,--

.<. 

5 

9 
10 

19 
20 
2.!. 
22 
23 
39 
40 
41 
4:: 

Date Filed 

3-IS-88 
3 15 88 

3-16-88 
3-17 gg 
3-]7-88 
3-17-88 

-3-18-88 
3 18 88 
4-12-88 

Title 

----rn±ormatio 
Order an Arraignment 
Order Appointing Attorney 
Mot~on ±or Expend~t:ure 01 r'ublic Funds 
Ma±jon for Discovery 
Motion re More Time to :file plea 
Lette~ from Judge 
prp-Trjal Ordpr 

Waiver o:f Speedy Trial 
4 12 88 Order Cont1nu1ng lr1al 
~2 aa Mctic~ for Fv+ensian of Tjme 
4-12-88 Order Granting Continuance 
4 12 88 Order Extend1ng I1me to G1ve Not1ce 
a 27 s~ Notice o~ SpecJal Sentencing Proceeding 
5-2-88 Motion For Additional time 
5-2 88 Motion :for Cont2nuance o± Ir2al 

---6-a--88---- 1/Ja; vel' o:f~-l:i5'J'p"'e,.e><d~¥---.:t:=.aJ'-----------
(See continued list on attached page) 

Send a copy of each alphabetical index to each of the parties and prepare a cover sheet, a copy of 
which is to be sent to each party pursuant to RAP 9. 7 

Dated: Oct. \2:, 1989 

Address: -----:7<;'"-=1:----tcrrr.-mf=rt,.,.,-W. 25'(StrEMf'Y:fellow 
' 

rin -"(ei':;R§)orrnF:.-.arrnree~, ----W<i:J9201zip) 

Telephone: ----(-!5n0~9~l 33Z2:e8H20{0:N8:.4-4--- Attorney for: l)e£.end •mt . ...J~"'' r=N.eec:~.i__., ____ _ 

PRAECIPE FOR CLERK'S PAPERS AND EXHIBITS 
(RAP~9.7) 

l 
I 

[ ] Cl-09.01 00-7/78-WPF 
[ ] CR-07.1240-7/78-WPF 



43 
57 
58 
55 
73 
77 

_78 
79 
80 
92 
101 
102 
105 
106 
107 
108 
116 
117 
118 

Tl9 
120 
125 
125 
.l-27 
.J:-30 
l-31 
132 
133 
134 
159 
l-61 
162 
171 
172 
173 
l74 

175 
186 
188 
197 
201 
204 
208 
235 
236 
237 
239 
240 
.243 

• 5-3-88 
7-12-88 
7-20-88 
8-10-88 
9-22-88 
9-28-88 
9-28-88 
9~28-88 

9-29-89 
ll-7-88 
l-12-89 
l-12-89 
l-20-89 
J.-30-89 
l-31-89 
l-31-89 
2-27-89 
2-27-89 
2-27-89 

2-27-89 
2-27-89 
3-15-89 
3-15-89 
3-15-89 
3-20-89 
3-20-89 
3-:-27-83 
3-27-89 
3-29-83 
5-7-89 
6-7-89 
6-9-89 
7-10-89 
7-ll-89 
7-11-89 
7-12-89 

7-12-89 
7-24-89 
7-25-89 
7-26-89 
7-31-89 
8-7-89 
8-7-89 
8-25-89 
8-25-89 
8-25-89 
9-6-89 
9-6-89 
9-22-89 

• 
Order Ior Continuance o£ Trial 
Stipulation re Iiling oi Pretrial 
De£endant's Motion £or Dismissal 
Memorandum in Opposition 
Waiver oi Speedy Trial 
Order Denying Deiendant's Motion 
Correspondence £rom Bothwell 
Correspondance £rom Tait 
Notice o£ Discretionary Review 
Ruling Denying Motions 
Copy OI Order Denying Motion 
Letter Irom Judge Gavin 
Letter Irom Judge Gavin 
Letter £rom Judge Gavin 
Waiver oi Speedy Trial 
Motion Ior Continuance 
Memorandum re 3.5 hearing 
Motion £or change o£ venue 
A££idavit in Support oi Motion Ior 

Change o£ Venue 
Motion in Limine regarding Photos 
De£endant Omnibus application 
Motion £or Discovery 
Motion £or Bill OI Particulars 
Motion to Strike Enhancement Penalty 
Memorandum Supporting Admissibility 
Memorandum in Opposition 
Memorandum in Opposition 
Memorandum in Opposition 
Plaintii£'s Omnibus Application 
Memorandum and AIIidavit Ior Discovery 
Memorandum o£ Authorities 
Motion and A£Iidavit Ior Discovery 
Deiendant McNeils response to Motion 
Order Granting Discovery to State 
Order on Omnibus Application 
Deiendant's Amended Response to 

Plainti££'s Omnibus Motions 
Memorandum 
Amended Order Authorizing Discovery 
Notice oi Discretionary Review 
Additional Motions o£ De£endant 
Motion to Dismiss Notice 
Copy OI ruling denying discretionary 
Memorandum 
Pleas OI Guilty 
Statement OI Deiendant 
Judgment, Sentence and Warrant 
Amended Judgment & Sentence 
Findings o£ Fact & Conclusions o£ Law 
Notice o£ Appeal 



•• • 
IN THE SUPERIOR COURT OF THE STATE OF 

IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON ,) 
) 

Plaintiff,) 
) 

-vs ) 
) 

RUSSELL DUANE McNEIL ,) 
) 

Defendant.) 

I, Robbin K. Wadsworth 

oath, deposes and says: 

NO. 88-1-00 428-1 

AFFIDAVIT OF MAILING 

, being first duly sworn on 

.. 

I am a citizen of the Vnited States of America and of the ., 

State of Washington, over the age of 21 years, not a party of the 

above-entitled proceedings and competent to be a witness therein. 

On the .:2:..:9-=t=h=----- day of September 
#;.::: .... 0 ........ ~ 

, 198_9_, I mu· 1 :il · 

copies of the NOTICE OF APPEAL (filed by Defendant) and NOTICE 

-OF APPEAL (filed by defense counsel) 

in the above-entitled matter: 

TO:Jeffrey Sullivan/Prosecuting Attorney/Courthouse/Yakima WA 

Attorney for ;P.:l~a~i~n~t~i;f~f------------------------------------

TO:Howard Hansen/Deputy Prosecuting Atty/Courthouse/Yakima, WA 

Attorney for =P.:l~a~i~n~t~i~f~f~----------------------------------

TO:----------------------------------------------------------
Attorney for 

TO: _________________________________ _ 

Attorney for 

BETTY McGILLEN 
Yakima County Clerk 

SUBSCRIBED AND SWORN TO before me this =2~9~t~h ____ _ day of 

.::S:.::.e:..op.:.;t::.:e=m:::b=eo::r~---------' 1 9 ~. 

NOTARY PUBLIC in d for the State 
of Washington, residing at Yakima. 

i 

' 

' '· 
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10 
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12 

13 
H, 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

STATE OF 

vs. 

RUSSELL 

• 
''- ..-·.:_I i .._ • 

. . 
.._ ·-· 

- : ;: :, ~ fr)i' 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR1THE COUNTY OF YAKIMA 

WASHINGTON, ) 

l No. 88-1-00428-1 
Plaintiff, ) 

) ORDER AUTHORIZING PAYMENT 
) BY YAKIMA COUNTY 
) 

DUANE McNEIL, ) 
) 

Defendant. ) 
) 

The Court having considered the MOTION FOR ORDER 

APPROVING ATTORNEY FEES for the period of time from July 25, 1989, 

to September 6, 1989, filed herein by THOMAS BOTHWELL, it is 

hereby: 

ORDERED that the following be paid by the appropriate 

Yakima County office forthwith: The sum of $2,549.75 payable to 

attorney THOHAS BOTHWELL of PREDILETTO, HALPIN, CANNON, SCHARNIKOW 

& BOTHWELL, P.S., 302 North 3rd Street, P.O. Box #2129, Yakima, 

WA, 98907-2129. 

DATED this ~day of September, 1989. 

F :~0/~\ ( ;/ 
PRESEN'>rtD~ 

3 .' ,. 
' -· 
33~ 

34 THO~lAS OTHWE 
35 Of Attorneys or Defendant McNeil 

36 I I I 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

L.AW OFFICES OF 
PREDILETTO, HALPIN~ CANNON. 

SCHARN!KOW & BOTHWELL, P.S. 
:!102. N. ::;RD ST., P, 0, BOX 2129 

YAKIMA, WASHINGTON ~8907-2129 

TEL. 248-1900 AREA CoD!!! 509 
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IN THE SUPERIOR COURT OF THE STATfi.Q"B;jWASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

·STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) __________________________ ) 

MOTION 

The undersigned attorney 

RUSSELL DUANE 11cNEIL, moves this 

No. 88-1-00428-1 

DEFENDANT'S HOTION AND 
SUPPORTING DECLARATION FOR 
ORDER APPROVING ATTORNEY FEES 

for the above-named Defendant, 

Court for an order 

20 attorney's fees for the undersigned defense counsel for 

21 of time from July 25, 1989, through September 6, 1989. 

approving 

the period 

22 This motion is made and based upon the record and file 

23 herein and the below DECLARATIO COUNSEL. 

DATED this 26th day 24 

25 

26 

27 

28 

29 

30 DECLARATION OF COUNSEL 

/ 

Defendant ~lcNeil 

31 THOMAS BOTHWELL, 

32 the State of Washington, 

under penalty of perjury of the laws of 

hereby certifies and declares that the 

33 following is true and correct: 

34 The undersigned is one of the court-appointed attorneys 

35 for Defendant Russell Duane McNeil in the above-captioned cause. 
36 

l-DEFENDANT'S MOTION/DECLARATION 
RE PAYMENT OF ATTORNEY FEES 

LAW OFFICES OF 
PREDILETTO. HALPIN, CANNON, 

SCHAR:NIKOW 8: BOTHWELL. P.S. 
302. N. :JRD ST., P. 0, BOX 2129 

YAKIMA, WASHINGTON 98907~2129 

TEL. 248-1900 AREA CODE 309 



1 

2 

• • 
3 My compensation has been set as follows: Time spent in court at 

4 the rate of $60.00 per hour and out-of-court time at the rate of 

5 $50. OC per hour. 

6 Attached hereto and incorporated by reference is my 

7 statement of time expended in this cause for the period of time 

8 between July 25, 1989, and September 6, 1989. 

9 SIGNED AND DATED at Yakima, Washington, this 26th day of 

10 September, 1989. 

ll 

12 

13 

14 
TH0~1AS 

Of Atto 
15 I I I 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

3l 

32 

33 

34 

35 

36 

2-DEFENDANT' S !10TIONIDECLARATION 
RE PAYMEN~ OF ATTORNEY FEES 

L 

/ 
/ 

Defendant McNeil 

LAW OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
302. N. 3RC ST., P.O. I!IOX '2.12B 

YII.P::IMA, WASHINGTON 9S907-2129 
T£L. 248-1900 AR~ COCE !509 



-. 

DATE 

7/25/89 

7/25/89 

7/26/89 

8/8/89 

8/9/89 

8/10/89 

8/14/89 

·8/15/89 

8/16/89 

• • 

STATEMENT 

RUSSELL 11cNE!L 

DESCRIPTION 

Court hearing. 

Prepare for hearing; "draft 
additional motions." 

Draft ~lot ions. 
Court hearing. 

Meeting with Diana Parker; 
draft motions, etc., for 
hearing for expenditure of 
public funds, etc. Obtain 
court order shortening time; 
service on prosecutor; telephone 
call to Mike Shinn; call to 
Mr. Tait's office. 

Court hearing (motion for 
expenditure of funds). 

Telephone conference with 
Chris Tait. 

Court hearing, 
Meeting with Chris Tait and 
Diana Parker, 

Research, 
Meeting with Chris Tait at his 
office. 
To court to listen to prior tape 
transcript. 

Draft motion for transcript and 
and copy of clerk's papers. 
Meeting with Chris Tait and Diana 
Parker. 
Meeting with Jeff Sullivan and 
Chris Tait, then with Judge 
Gavin. 

HOURS 

7.5* 

1.0 

1.5 
6.75* 

1.5 

1.75*' 

.25 

5.75* 

1.0 

1.5 

2.5 

1. O* 

• 5 

.75 

2.0 



8118189 

8122189 

8123189 

8124189 

8125189 

8128189 

916189 

HcNEIL: 

I I I 

• • 

COSTS: 

Court hearing. 

Telephone conference with Chris 
Tait. 

Telephone conference with Jeff 
Sullivan, telephone call to 
Chris Tait, and telephone 
conference with Diana Parker. 

~teeting with Jeff Sullivan and 
Howard Hanson, then with Judge 
Gavin; meeting with client in 
jail. 

File review; meeting with Chris; 
meeting with client. 

Telephone conference with Chris 
Tait.(re: proposed findings). 

Court hearing. 

* 

TOTAL HOURS: 

Total in-court hours: 
26.0 hours at $60 per hour: 

Total out-of-court hours: 
19.0 hours at $50 per hour: 

8114189 lunch meeting 
8114189 Federal Express (postage 
costs for two overnight letters) 

TOTAL: 

3.0* 

.25 

.5 

2.5 

3.0 

.25 

.25* 

45.00 

$1,560.00 

950.00 

4.50 

35.25 

$2,549.75 
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3 
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12 

13 

14 

15 

16 

17 

18 

STATE OF 

vs. 

RUSSELL 

• ·r~~-~rm 
SED 28 1989 

' . ': (. . .:.. 

s1tf' . o·-·f~ sru ,~ .. ... 
·- f_ , , ,. ... . 

Roll No. -3,56 
pIT~ 0 Lj r . ·---
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BETTY McGILLEN, YAKIMA COUNTY CLERK 
. . -=-c. .. 

_, ...... , .· _._, - . !.::-u~- iJO:: 
.s !_. -... r-•. -. : VUUE. . 

·nr~:G 1 0
1
;: 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

WASHINGTON, ) 
) No. 88-1-00428-1 

Plaintiff, ) 
) ORDER AUTHORIZING PAYMENT 
} BY YAKIMA COUNTY 
) 

DUANE McNEIL, ) 
) 

Defendant. ) 
) 

The Court having considered the DEFENDANT'S MOTION AND 

19 SUPPORTING DECLARATION FOR PAYMENT OF BILL, now, therefore, 

20 IT IS HEREBY ORDERED that the sum of $56.25 be paid 

21 forthwith to: LONNA BAUGHER, COURT REPORTER, Yakima County 

22 Superior Court, Yakima County Courthouse, Yakima, I'll'., 98901. 

23 DATED this~ day of September, 1989. 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

3E 

36 

F. J 
/ 

( 

Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

LAW OFFICI!S OF 
PREDIL.ETTO. HAl...PlN, CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
::!102 N, :;JRD ST., P, 0, BOX 2129 

YAKIMA, WASHINGTON 98907-2.129 

TEL, 248-1900 ARI!:A. COol!: 509 
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6 
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12 

13 

14 

15 

16 

17 

18 

STATE OF 

vs. 

RUSSELL 
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IN THE SUPERIOR COURT .OF. THE s·TAT"i;!IIOF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

WASHINGTON, ) 
) No. 88-l-00428-1 

Plaintiff, ) 
) DEFENDANT'S !10TION AND 
) SUPPORTING DECLARATION 
) FOR PAYMENT OF BILL 

DUANE l1cNEIL, ) 
) 

Defendant. ) 
) 

MOTION 

19 
COMES NOW THOMAS BOTHWELL and PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S., of attorneys for the above-named 
20 

Defendant, RUSSELL DUANE McNEIL, and move this Court for an order 
21 

requiring the court reporter, Ms. Lonna Baugher, to prepare the 
22 

original and one copy of the Court's Ruling concerning the 3. 5 
23 

hearing which took place on July 26, 1989. 
24 

25 
This motion is made and based upon the record and file 

26 

27 

28 

29 

30 

3l 

32 

33 

herein and the below DECLARATION OF 

DATED this 21st day of Septem 

DECLARATION OF COUNSEL 

THO~ffiS BOTHWELL, under penalty of perjury of the laws of 

34 the State of Washington, hereby certifies and declares that the 
so- following is true and correct: 
36 

!-DEFENDANT'S !10TION/DECLA~~TION 
FOR PAYMENT OF BILL 

LAW OFFICES OF 
PREDILETTO, HALPIN. CANNON, 

SCHARNIKOW 8: BOTHWELL. P.S. 
302. N. 3RC ST., P, 0, I!IOX 2,2.~ 

YAKIMA, WASHINGTON 98907-2129 
TE:L. 248-1900 ARI!:A COCE: 509 
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ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

3o 

• • 
The undersigned is one of the court-appointed attorneys 

for Defendant Russell Duane McNeil in the above-captioned cause. 

Mr. McNeil is indigent and unable to pay for the expenses of his 

defense. 

At the close of the 3.5 

26, 1989, Court Reporter Lonna 

prepare a of the 

which took place on July hearing 

Baugher 

Court's 

was orally 

Ruling. 

requested to 

Baugher 

immediately 

transcript 

prepared the transcript, but a court 

Ms. 

order is now 

needed so that she may be paid for her services which totalled the 

sum of $56.25. Said billing is for a purpose previously 

authorized by this Court, and an order should now be entered 

authorizing payment. 

SIGNED AND DATED at 

·september, 1989. 

I I I 

2-DEFENDANT'S /.lOTION/DECLARATION 
FOR PAH!ENT OF BILL 

Washington, this 21st day of 
/ 

Defendant McNeil 

LAW OFFICES OF 
PREDILETTO, HALPIN, CANNON, 
SCHA~NIKOW & BOTHWELL. P.S. 

::302 N. 3RC ST.,~. o. BOX 2.129 

YAICtMA, WASKINGTON ~8907-2129 

TE:t... 248-1900 ARE:A. CODE: 509 
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IN THE SUPERIOR COURT OF THE:ST kTE:OK..WA§HINGTON 
IN AND FOR Y AKIM;6;, COUNT:Yu;:r: 

STATE OF WASHINGTON, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

NO. 88-1-00428-1 

ORDER OF INDIGENe{ AND 
ORDER APPOINTED COUNSEL 
ON APPEAL 

THIS MATTER having come on before the Court on the 
Motion of the Defendant, RUSSELL DUANE McNEIL, and it 
appearing that the Defendant was previously declared indigent 
and the Court now finding that the Defendant continues to lack 
sufficient funds to prosecute this appeal and it further appearing 
that the Defendant is entitled under applicable law to prosecute 
his appeal at public expense to the extent defined in this Order, 
now therefore, it is 

ORDERED: 

1. The Defendant, RUSSELL DUANE McNEIL, is entitled to 
counsel for the appeal process wholly at public expense.§1 0 cl W 

2. I "!Iii;: D;IT'i l Fe-ssleF. Qf ek dgsigfleo, aJ3J3F9fi1Fia-te!Y~ · 
as<~~. is appointed as counsel for appeal. 

3. The Defendant, RUSSELL DUANE McNEIL is entitled to 
the following at public expense: 

ORDER OF INDIGENCY 1 

CHRISlDPHER TAIT 
ATIDRNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 96901 
TELEPHONE (509) 248·1346 

tJ:? 
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• 
I 
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I 
' 1 ' 

2 

3 

4 

5 

6 ' 
7 

8 

9 

10 

11 

<O 
.~ 

13 

14 

15 

16 

17 

18 

19 

20 

21 ' 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

• • 
. :_.:I.' 

A. The verbatim report of proceedi~gHri:i_~,,~~e.'-entry 
o_f tt:e plea of guilty, the imposition of s~ntence; and th'1't~P:1JY of 
fmdmgs and the entry of the amended JUdgment and sent:ence. 

B. A copy of the clerks' papers from the proceedings 
specified in A. above. 

C. Any filing fees required by law. 

DATED thi~ 2 day of September, 1989. 

Presented by: (// 

CH~¥oJ~\yfiT k 
trial counsel for McNeil 

-

ORDER OF INDIGENCY 2 

CHRJSlOPHER TAIT 
ATIORNEY AND COUNSELOR AT lAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WA&HINGION 98901 
TELEPHONE (SOS9 248·1:.'146 



. ' 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

II 
i·· 

25 ' 

26 

27 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY ' 1

' . in'i 

STATE OF WASHINGTON, 

Plaintiff, 

VS. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 88-1-00428-1 

MOTION AND AFFIDAVIT 
FOR ORDER OF INDIGENCY 

COMES NOW the Defendant, RUSSELL DUANE McNEIL, by and 
through his trial counsel, CHRISTOPHER T AIT, and moves the Court 
for an Order of Indigency in the above matter. This Motion is 
based upon the files and records herein, and upon the affidavit of 
counsel attached hereto. 

DATED this 1-"L day of September, 1989. 

CLLL., ~ 
CHRISTOPHERfur 
Attorney for 6efendant McNeil 

MOTION AND AFFIDAVIT FOR 
f"\DT\DD f'\1:' T'lt-.TT\Tf""''C',.l\.T/"""\7 . 1 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSElOR AT U...W 

THE LANDMARK BUILDING 
230 SOUTH SECOND S7AEET 

SUITE 201 
YAKIMA, WASHINGTON 9e.901 
TELEPHONE (509J 248-1346 
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STATE OF WASHINGTON 

COUNTY OF YAKIMA 

) 
)ss. 
) 

• 
. . :.v.c. .. ...:. _, 

'80 "r''' r r· u •J. , ,. pr,1 L' 'lr, 
. ' 1,);:1 

·--::iJ 
2;·~ i..~:· i-"il.iJ~ .. =:R;\. OF 

S!' · .·,:.,. CL>U;·:·; 

.:- WI!'~TO!·i 

CHRISTOPHER AIT 
Attorney for the-Defendant 

, SUBSCRIBED AND SWORN to before me this ?... "'£- day of 
September, 1989. 

and for the State 
Of Washington, residing at Yakima. 

MOTION AND AFFIDAVIT FOR 
CHRISTOPHER TAIT 

ATTORNEY AND COUNSELOR AT LAW 
Tl-IE LANDMARK BUILDING 

f\UT\i:'U ('\"D Tl\.TnTf"""C'l\Trv ...., 230 SOUTH SECOND STAEE"'i 
SUITE 201 

'I'AKIMA, WASHINGTON 9B901 
TELEPHONE. \50'31 248-1'346 
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IN THE SUPERIOR COURT OF THE ST ATEiOFWA~~~/(fpTON 
IN AND FOR YAKIMA COUNTY -

STATE OF WASHINGTON. ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, NO. 88-1-00428-1 

vs. 

RUSSELL DUANE McNEIL, 
NOTICE OF APPEAL 
TO DIVISION III, 
COURT OF APPEALS 

TO: 
AND TO: 
AND TO: 

AND TO: 

Defendant 

CLERK OF THE ABOVE ENTITLED COURT; and 
STATE OF WASHINGTON, Plaintiff and 
JEFFREY C. SULLIVAN, 
Yakima County Prosecuting Attorney; 
HOWARD H. HANSEN, 
Deputy Prosecuting Attorney 

YOU, AND EACH OF YOU, are hereby notified that the 
Defendant, RUSSELL DUANE McNEIL does hereby appeal to the 
State of Washington, Court of Appeals, Division III, from the 
Court's decision and its Amended judgment and Sentence (Felony) 
entered by the Superior Court of the State of Washington in and 
for Yakima County on September 6, 1989, imposing an exceptional 
sentence of two consecutive terms of life in prison without parole 
or release. 

NOTICE OF APPEAL 1 

CHRISlOPHER TAIT 
ATIDR~~EY A~m COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 96901 
TELEPHONE <SCm 248-1'346 



-~ • 

NOTICE OF APPEAL 2 

• 
, go c::'' <: ~· Df' 4 ..,,., 

v ._.L' ·· ·:. . . l.)iJ 

CHRISTOPHE AIT 
Attorney for Defendant McNeil 

CHRISlDPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

sum: 201 
YAKIMA, WASHINGTON 98901 
TELEPHONE ~509} 24&-1'348 
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STATE OF WASHINGTON, 

Plaintiff, 

VS. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 88-1-00428-1 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY 

The Court having considered the MOTION FOR ORDER 
APPROVING ATTORNEY AND PRIVATE INVESTIGATOR FEES AND 
EXPENSES for the month of August, 1989, it is hereby: 

ORDERED that the following be paid by the appropriate 
Yakima County Office forthwith: 

( 1) The sum of$ 5,2l4.25 payable to attorney 
CHRISTOPHER TAIT, 230 South Second Street, Suite 201, Yakima, 
WA 98901: 

(2) The sum of$ l, 78L25 payable to DIANA G. PARKER, in 
care of the office of attorney Christopher Tait. 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY 1 

CHRISlDPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

Tl-tE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 96901 
TELEPHONE (5091 248-1346 
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DATED this dayof~~89. 

F.JA . 

PRESENTED BY: 

CHRISTO~T AIT 
Attorney for Defendant McNeil 

ORDER AUJ'HORIZING 
PAYMENT BY YAKIMA 
COUNTY2 

• 

CHRISTOPHER TAIT 
ATIORNEY AND COU~~SELOR AT !J\W 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 9B901 
TELEPHONE l509) 248-13-46 
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STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

NO: 88-1-00428-1 

DEFENDANT'S MOTION 
AND SUPPORTING 
DECLARATION FOR 
ORDER APPROVING 
ATTORNEY FEES 

MOTION 

THE UNDERSIGNED attorney for the above-named Defendant, 
RUSSELL DUANE McNEIL, moves this Court for an order approving 
attorney's fees for the undersigned defense counsel and private 
investigator for the month of August,1989. 

THIS_MOTION is based upon the files and records herein and 
the DECLARATION OF COUNSEL hereinbelow. 

DATED this 31st day of August, 1989. 

c:l.~~. 

DEFENDANT'S MOTION 
AND SUPPORTING DECLARATION 
FOR ORDER APPROVING 
ATTORNEY FEES 1 

o?1J 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSElOR AT LJ,W 

THE LANDMARK BUILDING 
230 SOUTH SECOND !:.'TREET 

SUITE 201 
YAKIMA, WASHINGlON 96901 
TELEPHONE 1,50'3) 248-1'34'3 
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DECLARATION OF COUNSEL 

CHRISTOPHER T AIT, under penalty of perjury of the laws of 
the State of Washington, hereby certifies and declares that the 
following is true and correct. 

The Undersigned is one of the court-appointed counsel for 
defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and incorporated by reference is my 
statement of time expended, together with that of our private 
investigator in this case for the month of August1989. 

SIGNED AND DATED at Yakima, Washington, this 31st day of 
August, 1989. 

DEFENDANT'S MOTION 
AND SUPPORTING DECLARATION 
FOR ORDER APPROVING 
ATTORNEY FEES 2 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECmm STREET 

sum: 201 
YAKIMA. WASHINGTON 98901 
TELEPHONE (509) 248·1346 
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RECORD OF TIME 
CHRISTOPHER T AIT AUGUST 31 1989 
STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activity TIME 

7/21/89 Out Parking Infraction (Seattle) $12.00 * 
7/31189 Out Conf DP, motions, subpoenas 1.00 

8/1189 Out Conf TAB, news people, jail visit, 4.00 
review witness 

8/2/89 Out Review wits, prep for hearing, conf 3.00 

8/3/89 Out Conf TAB, DP, JCS, tele conf S. Court, 6.00 
jail visit, conf RCH & Frost, review 
letter, prep for Hearing 

8/4/89 Quit Conf S. Ct. clerk, DP, TAB, review notes 1.00 

8/7/89 Out Conf DP clerk, TAB, Shinn, Gavin, 4.00 
Loftos, Ford, pleadings review, 
prep pleadings 

8/9/89 IN Jury project, Motion & Affidavit 2.00 

8/9/89 Out Conf TAB, DP, Conf News, Thorner, 5.00 
Shinn, motions, JCS 

8/10/89 Out Prep venue, affidavit, contact wits, 5.00 
conf counsel 

8/11/89 Out Jail visit, venue, affidavits, counsel 5.00 
Motions 

8114/89 Out Prep for hearing, conf, 2.00 
counsel & client 

8/14/89 IN VenueHrng 7.00 

8/15/89 Out Let to client, conf TAB, DP, HWH, 7.00 
questionnaire, conf wits, jail visit 



·- . • • 
8/16/89 Out Jail visit, conf, counsel, questionnaire 4.00 

817/89 Out "290 Miles at 22.5 Cents = $65.25 ** 

8/17/89 Out Locate witnesses 7.00 

8/18/89 Out ConfDP. 3.00 
TAB, jail conf 

8/18/89 IN Hearing on questionnaire 3.00 

8/21/89 Out Conf DP, TAB, wits, motions 3.00 

8/22/89 Out YSO, Conf DP, TAB, wit sum mary 5.00 

8/23/89 Out Wits W IJCS, jail visit, conf counsel 7.00 

8/24/89 Out Conf Davis. DP, TAB, jail, JCS, 9.00 
McGovern Wit-statements 

8/25/89 IN P /G & Sentencing 2.00 

8/25/89 Out Jail conf, conf JCS, TAB, HWH, DP, 3.00 

8/28/89 Out Jail visits, letters to witnesses, JCS 2.00 

86.00 Out of Court Hours at $50.00 Per Hour = $4,300.00 

14.00 In-Court Hours at $60.00 Per Hour = $ 840.00 

7/21189 **Travel to Seattle = $ 62.25 

7/21189 *Parking Infraction = - $ 12.00 

TOTAL = $5,214.25 



. • • 
RECORD OF TIME 

DIANA G. PARKER AUGUST 31 1989 
STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activitv TIME 

8/16/89 Out Conf CT, conf TAB, CT. LD Cons 8.00 
DK, jail conf Cl, Conf JCS, HH, JG 
prepare/deliver questionnaire, 
Cons KR, N 

8/17/89 Out LD Cons MV, Conf CT, prepare wits, 6.00 
mats, research re unfiling, conf TAB, 
call Pros., jail conf c1 

8/18/89 Out Conf cr. Ct on questionnaire, jail 8.00 
donf cl, conf TAB 

8/21/89 Out Corres from ]L. LDC , RD, Cons D.P., 3.50 
Conf Ct, letter to JMN 

8/22/89 Out Relocate mit wits, LD Cons R.D, pre- 5.00 
pare 

8/23/89 Out Conf CT, LD Cons MS. Pros Office, 7.00 
IV MDL, trip to Wapato, locate MS 
I'V Dj, Corres exp wits, RE: S, 
Conf TAB, oonf CT 

8/24/89 Out Review MS. Dj, BS st, Conf Pros, CT 10.00 
wits, LD Cons KM, cons DE, NC, LD 
Consult K. McGovern, jail conf cl, 
family calls 

8/25/89 Out Cons JW, memo to client, prepare 8.00 
plea, etc., CT to plea, jail conf cl, 2 
calls from client 

8/27/89 Out jail Conf cl, corres Sgt. Betts, Corres, 2.50 
Sgt. Adams< retrieve docs/client 

8/28/89 Out Conf CT. letter to S. Beck, jail conf c1 3.00 



. . . . . • 
8/29/89 Out 

8/30/89 Out 

8/31/89 Out 

• 
Client call doc storage, filing docs, 
LDCons,KM 

Letter to KM, LD CONS KM Re report, 
final bill matters 

jail conf cl, LD Corres MDL, cons MS 
letter to MDL, return mit materials 
and photos, return c1 mats to CH 

5.00 

1.75 

3.50 

71.25 Out-Of-Court Hrs at $25.00 Per Hour= $1,781.25 

TOTAL $1,781.25 
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SEP e 1989 

WA1foh~:o~ 347~: 
: ... ·- ... ..:. :) L 

IN THE SUPERIOR COURT OF THE STATE OF 

IN AND FOR YAKIMA COUNTY 
~--""' ~ .... ·_'l ...., ............ l1 n"' 

STATE OF WASHINGTON, v -· --' ': ')' . 
1 

-' v 
BETtv MeGill.Eil, YAKIMA COUNTY 

I ) I 10 '.' 

Plaint~u.;.·i ,;~1·' c)_r:':;.Ns>;; 88-1-00428-1 
.. , - ) ". - -

y: ' .. - . f ·~'iiiiDINGS OF FACT AND 
vs. 

RUSSELL DUANE McNEIL, ) CONCLUSIONS CONCERNING 
) CrR 3.5 HEARING 

Defendant. ) 

THIS MATTER having come on regularly before the above

entitled court upon the motion of the plaintiff herein; the 

defendant appearing personally and being represented by his 

attorneys, Christopher Tait and Thomas Bothwell of Yakima, 

Washington, the court having considered the evidence 

presented at this CrR 3.5 hearing on July 24, 1989, through 

July 26, 1989, as well as the files and records herein, and 

having heard the arguments of counsel, and being fully 

advised in the premises; the court enters the following: 

UNDISPUTED FINDINGS OF FACT 

I. 

on January 26, 1988, a break in the investigation of 

the Mike and Dorothy Nickoloff homicides occurred when Sammy 

Lopez provided Yakima Sheriff's Detectives with information 

connecting Russell McNeil and Herbert Rice, Jr. to the 

television sets taken from the Nickoloff home during the 

homicides. 

II. 

That information led Sheriff's detectives to the 

residence at 21 North "G" street, Toppenish, Washington, 

where they were looking for the defendant, Russell Duane 

-FINDINGS - 1 
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McNeil. They arrived at that residence at 10:25 p.m. on 

January 26, 1988. The officers identified themselves to the 

defendant's brother and his brother's girlfriend and they 

were granted permission to enter the home. The defendant 

was there, he was not asleep, however, he had prepared for 

bed and had just gone to bed. 

The officers identified themselves to Russell Duane 

McNeil by showing a badge and stating they were from the 

Yakima Sheriff's Office. The officers asked the defendant 

to come with them for questioning and he said "Sure." The 

-defendant was not advised of any rights at that time. 

The defendant rode to the Toppenish Sheriff's 

Department substation with Det. Rod Shaw arriving some time 

before 11:00 o'clock p.m. on January 26, 1988. Det. Hafsos 

was the last to arrive at the substation and he testified he 

arrived there at 10:58 p.m. 

Upon arrival, Det. Shaw read the defendant his Miranda 

warnings off a Sheriff's Department issued card. A copy of 

-the card used is admitted into evidence as Exhibit "G" for 

cthe purposes of this CrR 3.5 hearing. 

The defendant was then read his rights again from a 

Sheriff's Department issued sheet which is admitted at this 

CrR 3.5 hearing as Exhibit "F". This was accomplished by 

reading to the defendant from the sheet each separate right 

one at a time. The defendant was then asked after each 

right was read whether he understood the right, the 

defendant said "Yes", and then was asked to initial it, and 

the defendant did initial it on the sheet. This procedure 
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was used through all nine numbered rights, including Right 

No. 9 with the asterisks which is applicable only to 

juveniles. No tape recording was made of this advice of 

rights. Thereafter, the detectives asked a few questions of 

the defendant. His answers to those questions were, and 

·tended to be incriminating. Officers Hafsos and Shaw then 

determined the Toppenish substation was not the proper 

facility to take a complete statement and decided to go to 

Yakima where they had better facilities. The defendant and 

the Sheriff's Department officers were at the Toppenish 

substation approximately ten minutes before leaving for 

Yakima, Washington. 

The defendant rode with Det. Shaw on the trip to 

Yakima, Washington, driving up Highway 97. conversation 

between Det. Shaw and the defendant, in question and answer 

-form, resulted in the defendant further incriminating 

himself in the Nickoloff homicide investigation. This lead 

Officer Shaw to decide to go to the Nickoloff residence to 

conduct more questioning. (The defendant testified he did 

not remember the discussion with Det. Shaw in the car prior 

to going to the Nickoloff residence. Therefore, the court 

did not consider this matter truly disputed by the 

defendant). No one exited Det. Shaw's vehicle at the 

Nickoloff residence. The defendant indicated he had been 

.there at the time of the homicides and he showed Det. Shaw 

-where he had parked his vehicle. The defendant first 

·attempted to talk his way out of the situation while 

discussing the case at the Nickoloff residence. He stated 
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to Det. Shaw that he had stayed in the car and worked on his 

stereo while Mr. Rice went into the house. 

Det. Shaw and the defendant then traveled to Yakima, 

Washington, arriving shortly after midnight on January 27, 

1988. The defendant was taken to the interview room of the 

Yakima Sheriff Detective's Office and seated at a desk and 

chair. The defendant was interviewed by Detectives Hafsos 

and Shaw. The defendant was again verbally advised of his 

Miranda warnings for the third time before questioning re

commenced at the Yakima Sheriff's Department in the 

interview room. This unrecorded interview lasted for 

approximately one hour. 

The formal taped statement given by the defendant 

started at 1:13 a.m. on January 27, 1988, and concluded at 

2:30a.m., one hour and 17 minutes later. The actual 

recorded cassette tapes used for this statement were 

admitted as Exhibits "C-1 and C-2" in this CrR 3.5 hearing. 

Those tape recordings are in order and nothing has been 

alleged to be missing, added, or altered concerning the tape 

recorded statement. A proper chain of evidence has been 

shown concerning the cassette tapes of the defendant's 

statement. The transcripts of the taped statements have not 

been fully finalized with some minor discrepancies in the 

transcripts to be taken up at a later time. 

At the time the above-described statements were taken 

_from the defendant by the Yakima Sheriff's Detectives, the 

defendant was not under the influence of drugs andjor 

alcohol. The officers did not mention that the possible 
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punishments for the crimes being investigated included life 

imprisonment without parole and the death penalty. There 

was no definition of legal terms given to the defendant, 

such as jurisdiction. There was no elaboration concerning 

the defendant's rights other than the actual reading of his 

Miranda warnings to him. He was asked if he understood each 

of the rights, he stated that he did understand them and 

acknowledged this by initialing each of the individual 

rights on the sheet admitted as Exhibit "F" in this erR 3.5 

~hearing. 

The defendant was approximately seventeen years and 

five months old on January 26 and 27, 1988, at the time of 

this questioning. He had been living with his brother, Ed, 

who is three years older than the defendant, on "G" street 

in Toppenish, Washington. He had been at this residence for 

approximately two months. His brother Ed was living with a 

woman named DeAnn Teacher and her two children. The 

defendant was allowed to reside with his brother in return 

for assisting with household duties and babysitting chores. 

The defendant could come and go as he pleased. He had an 

automobile which he had worked to pay for. Defendant had 

been attending Pace Alternative School since coming to live 

with his brother in Toppenish, Washington, and was in the 

equivalent of the eleventh grade, which the defendant stated 

was his proper grade level. 

Prior to returning to the Yakima area in October, 1987, 

the defendant, McNeil, had lived with his father in Sedro 

Wooley, Washington, since April, 1987, except for 

FINDINGS - 5 
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approximately three months during the summer when he worked 

in a firewood business and lived on his own in a trailer on 

the job site in the Everett/Marysville, Washington, area. 

The defendant returned to live with his father when school 

started and stayed with him and went to school until a 

dispute with his father over his car caused him to move out 

and return to Toppenish, washington, to live with his 

brother. Russell McNeil did not pay rent or other household 

bills while at his brother's residence and was occasionally 

given $10 to $20 spending money by his brother or DeAnn 

Teacher. The defendant, McNeil, also worked as a ranch hand 

during 1985 and 1986, and on certain occasions, he was 

entrusted with the caretaking of the ranch facilities and 

house for several days, up to a week at a time, although it 

was a simple job according to the defendant. 

Russell McNeil has had at least two previous contacts 

with the criminal justice system as a juvenile on burglary 

charges. He also has had two other contacts with the law on 

traffic offenses which were not detailed during this erR 3.5 

hearing. Court documents concerning the two burglary 

charges are contained in Exhibits "H" and "I" which were 

admitted in this CrR 3.5 hearing. During those contacts 

with the juvenile criminal justice system, the defendant 

admits that he on at least one occasion was represented by 

counsel and entered a plea of guilty to a charge of 

burglary. The defendant was additionally advised of his 

constitutional rights by arresting officers on at least one 

of the two burglary arrests, and possibly in both cases. In 
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any case, it is undisputed that the defendant had previously 

been represented by an attorney on juvenile second degree 

burglary charges in which the defendant appeared in court, 

was arraigned on the charges, had counsel appointed to 

-represent him, entered a plea of guilty and was sentenced on 

the charge. 

III. 

The exhibits referred to herein are also incorporated 

by reference into these undisputed facts. 

DISPUTED FACTS 

I. 

Detectives Hafsos and Shaw both testified in the erR 

3.5 hearing that prior to asking the defendant McNeil any 

questions-at the Toppenish substation, they advised him they 

were investigating the Nickoloff homicides, and that they 

believed McNeil was possibly involved or connected to the 

television sets taken from the Nickoloff residence. The 

defendant, Russell Duane McNeil, testified he was not told 

at the beginning of his interrogation at the substation that 

this concerned the Nickoloff homicides. Instead, he 

believed it was about some car prowls he had been involved 

in previously. 

II. 

Detectives Hafsos and Shaw testified that after 

starting the questioning at the Toppenish substation and 

obtaining preliminary incriminating responses from the 

defendant, they advised the defendant that they were going 
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to take him to Yakima to continue the statement where they 

had better facilities. 

The defendant testified that this did not happen. 

III. 

Detectives Hafsos and Shaw testified that the defendant 

was very direct in his answers to their questioning and 

answered without hesitation. He was alert, cooperative, and 

did not appear confused. Detectives further testified the 

defendant was extremely calm, very "matter of fact", 

completely detached from the situation, fairly well-spoken, 

and never asked any questions of the officers. Detective 

-Shaw further testified that the officer's tone of voice did 

not change throughout the questioning and that he tried to 

talk in the same tone of voice as the defendant McNeil did. 

The defendant McNeil disputes, in some respects, all of 

these characterizations of his behavior while being 

questioned by the officers. The defendant also testified 

that the attitudlfnd tone 

aggressive and~ him to 

of voice of the officers were 

believe that he had to answer 

their questions and had to answer in a certain way. The 

defendant McNeil stated that the voice of Detective Shaw 

changed when he took the taped statement in that his voice 

mellowed out. The defendant McNeil testified that he 

believed that he was being picked on during the questioning, 

and that he was scared, nervous and jumpy. The defendant 

further testified that he was tired throughout the 

questioning and wanted to go home and go to sleep. 
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IV. 

The defendant McNeil testified that he requested to 

make a phone call to his Mom at the Toppenish substation and 

later again at the Detective's Office of the Sheriff's 

Department in Yakima, Washington. The defendant testified 

that the officers told him that they were the only ones who 

could help him when he asked to use the telephone. The 

defendant also testified that he requested a cigarette which 

the officers gave him prior to questioning at the 

Detective's Office of the Sheriff's Department in Yakima. 

The defendant also stated that in answer to his request to 

make a phone call the officers also stated that he could not 

have a phone call until he was under arrest. 

Detectives Hafsos and Shaw testified that no request 

was made for a phone call or a cigarette and no comment was 

made to the defendant about being able to phone·only after 

being arrested, or that they were the only individuals who 

could help him. The detectives further testified that the 

defendant was not given any cigarettes. 

v. 
The defense suggested through cross-examination of 

Detective Shaw that at the time of the questioning of the 

defendant McNeil, the officers were tired, maybe not as 

-sharp as they should be, that they were looking for a lead 

and once they had found this one, proceeded a little over

exuberantly, and possibly made some mistakes. 

Detective Shaw testified he was not tired or exhausted. 

He did testify that later on at the end of the questioning 
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that he was tired, but not exhausted, and that it did not 

affect the manner in which he proceeded. 

VI. 

The State's evidence as contained in Exhibits "H" and 

"I" indicated that the defendant was represented by an 

attorney in both of his burglary cases, one at the age of 

thirteen, and the other at the age of sixteen. The 

defendant disputed whether he was ever represented by Sharon 

Carberry who was the attorney of record in the earlier 

burglary, including at the time the defendant entered a plea 

of guilty to the charge and was sentenced. 

VII. 

The defendant McNeil testified he did not understand 

his rights in their entirety and that the only reason he 

.answered the officers' questions was he had decided to go 

along with them. He also thought that he could get an 

attorney later who could help him out of this situation. 

-The defendant further stated he thought he should go ahead 

·and cooperate and that he felt relieved to be able to talk 

-about this with someone. 

The detectives testified that the defendant stated he 

understood each of his rights on numerous occasions, 

appeared to understand those rights, was cooperative, and 

agreed to talk to the officers without qualification. 

CONCLUSIONS AS TO DISPUTED FACTS. 

I. 

The court resolves all disputed facts in favor of the 

_State. 
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II. 

The court must decide on the credibility of witnesses 

testifying concerning the disputed facts. The court 

listened to the testimony of the officers and the defendant 

and observed their demeanor throughout, and also listened to 

both the officers and the defendant talking in the taped 

statement taken from the defendant and played at this erR 

3.5 hearing. The court concludes the officers who testified 

concerning disputed facts are more credible than the 

defendant's evidence on these disputed issues. 

CONCLUSIONS AS TO ADMISSIBILITY 

I. 

From the time the defendant McNeil was contacted at his 

residence on "G" Street in Wapato, Washington, and the 

Sheriff's detectives requested that he come with the 

-officers, the defendant was not free to leave and was in 

-custody for purposes of his interrogation on January 26 and 

27, 1988. 

II. 

The advice of rights given to the defendant on four 

occasions throughout this questioning was extensive and 

detailed. The officers followed all rules of interrogation 

they were required to follow. The defendant was read his 

rights on more than one occasion, they were clearly 

presented, and he was asked if he understood, and he said 

-that he did understand, and agreed to waive his rights and 

talk to the officers. 

FINDINGS - ll 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

.. • • 
The issue of declining jurisdiction of a juvenile was 

clearly presented to the defendant including the advice 

provided in Exhibits "F" and "G" that were admitted in the 

erR 3.5 hearing. The defendant acknowledged that it was 

read to him and that he stated he understood. The court 

concludes he understood his rights, including the specific 

warnings that "the juvenile court could decline jurisdiction 

in his case, and it could be heard in adult court", and 

"what he says could be used against him in adult court if 

the juvenile court decides that you are to be tried as an 

adult." 

There were no promises made or improper influence 

exerted by the officers to get the defendant to answer 

questions. The court concludes after observing the officers 

and the defendant testify about the questioning on January 

26 and 27, 1988 in this hearing, and after listening to the 

tape recorded statement of January 27, 1988, that there was 

no undue pressure put on the defendant, or any pressure at 

all while giving his statement. The defendant's voice 

inflections and the content of his statements do not 

indicate he was scared, was being forced to answer questions 

or was so sleepy or tired that he didn't understand. The 

defendant was not confused and his answers to questions made 

sense and were not dis-jointed. The defendant also 

demonstrated that on some occasions he exercised his own 

will by indicating he did not want to answer some questions 

or just plain didn't answer. 
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The court concludes the officers' behavior was not 

overly aggressive and did not overcome the will of the 

defendant concerning his decision to answer questions. 

IV. 

The defendant was approximately seventeen years, five 

months of age at the time this statement was taken by the 

police. The defendant's education was such that he was in 

his proper grade, although in an alternative school. There 

is nothing in the defendant's education to indicate he did 

not understand what the officers were doing and saying when 

they were asking questions about this case. 

v. 
The defendant has experienced many situations most 

seventeen year olds have not. The defendant did not always 

live in a family setting and worked at jobs on which he 

depended for a substantial part of his living expenses. The 

defendant, at the age of fifteen or sixteen worked as a 

ranch hand and was entrusted with taking care of a ranch and 

home while the owners were away, although it was not clear 

how great his actual duties were while performing this job. 

Most recently, the defendant had been living with his 

brother and was essentially on his own, although not 

completely independent since his brother and his brother's 

girlfriend would give him $10 or $20 occasionally to help 

him out. The defendant owned his own car which he had 

earned while delivering firewood during the summer of 1987. 

The defendant appears to be of average intelligence. 

The court listened to his taped statement and noted his 
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manner of answering questions and how he formed sentences in 

his conversations with police officers and determined that 

his grammar is quite good. There has been nothing presented 

by either side to indicate that the defendant had an 

impaired capacity to understand the warnings given to him, 

his capacity to understand the nature of his Fifth Amendment 

rights, and the consequences of waiving those rights. 

The court concludes the defendant's statements provided 

on January 27 and 28, 1988, to Yakima Sheriff's detectives 

concerning the Nickoloff homicides were given knowingly, 

voluntarily, after an intelligent waiver of his 

constitutional rights and are therefore admissible in the 

trial of this case. 

DONE IN OPEN COURT this day of September, 

1989. 

Presepted by: 
I • 

ik 1z1~tf.- 0 £-:~-
!HOWARD lv. HANSEN 
'Deputy Prosecuting Attorney 

ID'ffi1 (Q) 
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j J or-.:[!:_ • SUPERIOR C. OF THE STATE OF WASHINGTON, CO. OF YAKIMA 
_ li\3)i-ATE OF WASHINGTON ) 

, fr ~ Plaintiff, ) NO. _ _,8.,8c::--!l.::-:..>0,_,0"-'4"-2"'-"-8=-_,l~--------

~~ ;~SSELI" :DUANE HcNEIL ~ 'AMENDED r f} fl- fC:il )] 
(),\ ' <u-.jus;."'JUDGMENT AND SENTENCE B Ji!!Ifl/~ 

-~ Defendant, ) (FELONY) ' n cro m>.d 

~ SID NO.: -~A 13912837 ~ StP 61989 -
cit: .SEf. HEj\Ril'Rr 4 n0 ~L/· 

1. A sentencing hearing in this case was held: 9/6/89 .. ooo-' '8/13'/'70 M,,K Roll N~CE;l§'f 346 ' 
{Da1e1 .!..[;; . ..._ 

2. Present were: '= •. - - 1 
Russell Duane McNeil _,, -.-; '_v 'J "-~R.~ Or ,De~Wan~cGILLE~. YAKIMA COUNTV CLc;. 
Chris Tai t and Thomas Bothwe1,"l ·=· '· ·.·Ji.m' ,Defendant's Lawyer 
Jeffrey C. Sullivan ·'''"' :· iili;L. iO~/ >~~Prosecuting Attorney 

3. Count(s have been dismissed by the court. 
4. Defendant was asked if there was any legal cause why judgment should not be pronounced, and none was shown. 

II. FINDINGS 
Based on test1mony heard. statements by defendant and/or vict1ms. argument of counsel. the presentence report and case 
record to date, the court finds: 

8125189 
0 by jury verdict 

1. CURRENT OFFENSE(S): The defendant was found guilty on ~ by plea of guilty 
(Date) 0 by court trial 

1 Count No.: Crime: AGGRAVATED FIRST DEGREE !IDRDER 
RCW: 9A. 32.030 (l) 110.95.020 (7)(8) (9tnme Code:----~==-"""'=---,-.-.=,.-----
Date of. Crime: ,Iannary 7, 1988 Law Enforcement Incident No. YSO #88-0146R 

Count No. Crime: ACCOMPLICE TO AGGRAVATED FIRST DEGREE J.1URDER 
RCW. 9A. 32 • 0 3 0 (ll/10. 95. 020 ( 7) (8)~ ~<OW; ---=<9<>A...JQ_,,8,_,_0"'2.u0"""'""""",--,""7n-----
Date of Cnme: January 7, 1988 Law Enforcement Incident No. YSO #88-0l46R 

Count No ___ Crime: 

RCW. -------------------Crime Code:-------------------
Date of-Crime: Law Enforceme>nt Incident No.---'------------

) Count(s) Includes a special verdict/finding tor use of a deadly weapon. 
) Counts Current offenses encompassed the same criminal conduct and count as one crime in determining 

the offender score. 
) Additional current offenses are attached in Appendix A. 

2. CRIMINAL HISTORY· Prior criminal history used in calculating the offenaer score (RCW 9.94A.360) is: 
CRIME SENTENCING DATE ADULT/JUVENILE CRIME DATE CRIME TYPE 

NonG iillmm 

( ) Additional cnminal history is attached in Appendix B. 
3. OTHER CURRENT CONVICTIONS Under other cause number used to determine offender score. 

CRIME CAUSE NUMBER 

SENTENCING DATA: 
Count No.:_~'---
Count No.: __ L.L---

Count No.: _____ _ 

OFFENDER SCORE 
0 

OFFENSE SCORE 
XIV 

RANGE MAXIMUM TERM 
LIFE WITHOUT PAROLE 

----~~---------------X~I~VL_ ______ ~L~I~F~E~W~I~T~H~O~U~T=-~P~A~R~O=L~E~ 

( ) Additional current offense(s} s~ntencing information is attached in Appendix C. 
5. EXCEPTIONAL SENTENCE: ( X ) Substantial and compelling reasons exist which justify a sentence (above) ~ro.l!) the 

standard_range tor Count(s) I and II See A_ppendix D. 
Ill. JUDGMENT 

IT IS ADJUDGED that defendant 1s guilty of the crime(s) of: Count I: AGGPAVATED FIRST DEGREE ;·u:-_Jc~P. 
·count II: ACCOHPLICE TO AGGRAVATED FIRST DEGREE HURDER 

(SEE APPENDIX "F") 
IV. ORDER 

IT IS ORDERED that the defendant serve the determinate sentence and abide by the conditions set forth below. 
1. THE DEFENDANT shall pay the fmancial obligations as set forth in APPENDIX E. The detendant shall be under the jurisdiC

tion to this court and the Department at Correction::.. Community Corrections Off1ce, Yakima, or such other office as may be 
designated. for up to 10 years for purooses of payment fo the financial obligations. During the time payments remain due. 
the Office may order the defendant to report to a community corrections officer, remain within prescribed geographical boundaries, 
and/or notify the off1ce of changes in address and employment. 

2. OTHER orders and conditions follow on the attacha.3'0"s of this Judgment. 



••• • • ROSSELL Dlli\NE ~NEIL 13912837 

DEFENDANT'S NAME SID NUMBER 

CONFINEMENT OVER ONE YEAR 

1. Defendant is sentenced to a term of total confinement rn the custody of the Oopartment of Correctrons as follows: 
COUNT I ~~:f'o1C~I:\JN~.X LIFE IN PRISON WITHOUT PAROLE OR RELEASE 
COUNT II ~!l!>:f'o1Cl!&?.!i'M>X LIFE IN PRISON \HTHOUT PAROLE OR RELEASE 

________ Montlls lor Count No .. _----------------------------------

________ Months for Count No .. _----------------------------------

________ Mon~slorCountNo~·-----------------------------------
________ MonthslorCounrNo .. __________________________________ ___ 

CREDIT is grv~:m I orr __________________________________________ days served. 

The following Appendrces are attached to this Judgment and Sentenco and aro rncorporated by roleronce: 

I } A, Additional Current Offenses. 

I B, Addrtional Criminal Hrstory 

J C, Current OHense(s) Sentencing Information. 

) D. Exceptronal Sentencing Frndings ot Fact and Conclusions. 

lXI E, Finanoal Order. 

DATE: ____ ._s_e__:p:_t_e_rnb~e_r ______ 6~, ___ 1_9_8_9 _______________ _ 

' . 
Deputy Prosecuting Attorney 

THE STATE OF WASHINGTON 

To: The Shaull ol YEJk.una County. 
WARRANT OF COMMITMENT 

The dofondant ---------"R~U;cS~S:=E!::L:!:L~.=D~U~A~N~E:.._cM::=o:C:::N:oE:!:I=::L:.._ _____________ Ihns boon convictod in the 

Supenor Court of the State of Washington of the crime!s) of: 
·count 1: AGGRAVATED FIRST DEGREE MURDER 
Count II: ACCOHPLICE TO AGGRAVATED FIRST DEGREE MURDER 

and the court has ordered that the defendant be punished as set out1n the altached Judgment and Sentence. 

Defendant shall receive credit for trme served as ordered. 

YOU, Tl:iE SHERIFF, ARE COMMANDED to take and deliver the defendant to the proper officers of the Department of Corrections. 

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, ARE COMMANDED to receNe the defendant lor classr!JcatJon, confine-

ment and placE'tment as ordered 1n the Judgment and Sentence. 

DATE: September 6 l989 
' ' 

'I\' I I ' 

,. 
--

'· 



SUPERIOR COUWF THE STATE OF WASHINGTON; CO.TY OF YAKIMA 

.. 
• STATE OF WASHINGTON 

vs. 

RUSSELL DUANE HcNEIL, 

SID NO.: 
WA 13912837 

Plaintiff,) 88-1-00428-1 ) NO. ______________________________________ _ 

Defendant, 

FINANCIAL ORDER 

APPENDIX E 

THE defendant having been found guilty of a felony, and represented by lawyer 
CHRIS TAIT and THOHAS BOTH~lliLL 

and a Judgment and Sentence being entered; the court finds the following financial obligations have been incurred by the defendant's acts and 

conviction. 

IT IS ORDERED: 

1. COSTS AND.ASSESSMENTS * 
a. The defendant shall pay to the Yakima County Clerk, Room 323, Yakima County Courthouse. Yak1ma, Washington 98901, courts costs in 

the amount of $ ; and victim assessment in the amount of $ 10 0 • 0 0 . 

b. These costs shall be pa1d to the Clerk, address above, in ays *The amount is to be 
determined within 120 days. 0 of release. 

0 after restitution is pa1d in full., 

c. 0 (Check if applicable). 
The defendant shall pay costs as ordered above, 1n part or in full, from funds held by the _________________ _ 

who is ordered to apply such funds and make such payments to the Clerk after full payment of the narcotics assessment 1n Paragraph 4 

below has been made from these funds. If there are no funds or all costs and assessments have not been satisfied, the defendant shall 

pay the. .same upon legal re-entry mto the United States. 

2. ATTORNEY COST RECOUPMENT 

a. Defendant shall pay to thP Yak1ma County Clerk. address above, $ ---------=---,,...---- as recoupment tor attorney fees 

b. These costs shall be pa1d to the Clerk, address above, in ---""1"'2"0"------ days of date. 
0 of release. 

0 after restitution is pa1d in full. 

0 Paragraph 1.c. shall bP enforced. 

3. RESTITUTION 

a. The defendant shall pay re.st1tution in the amount of$________________ 12 0 
b. 0 (Check 1f applicable.) The amount of restitution shall be determined by the Prosecuting Attorneys Office within -------days 

of this order. and notice giVen through the Department of Corrections. 

c. MANNER AND PLACE OF PAYMENT. Payment shall be made at the Yak1ma County Clerk's Office, Room 323. Yak1ma County Courthouse, 

Yak1ma, Washington. 

Aesrtution shall be paid 
0 at the rate of$ ________ per month. 

XJ at a rate to be determmed by the Department of Corrections Within 30 days of this date. 

Rest1tutton payments shall be completed by 

4. NARCOTIC ASSESSMENT 

a. The defendant shall pay a narcotics assessment to the Yaktma County Clerk's Office. address above, 1n the amount of$------

tor the arcot1cs Un1t. 

0 Paragraph 1.c. shall be- enforced. 

b. -Payments shall be m the amount of$--------- monthly, and all payments shall be completed by ________ _ 

5. SUPERVISION COSTS 

a. The defendant shall pay supervision costs in an amount to be detennined by h1s communrty corrections officers if the defendant has been 

placed on commun1ty superv1s1on. Payments are to be made to the Department of Corrections. 

6. REPORTING REQUIREMENT 

a. Defendant shall report to the Department of Corrections, 210 N. 2nd Street. Yak1ma, Wa , ~1n 24 hours of th1s date- o/j release from total or 

part1aJ conf1nement. r::J. 1 , k . i' 
l-/· ?f/ 

DATED September 6 , 1989 / v·~ \ .. bff .tn~dzi!JVbf 
/ / /yuDGEJ ~ii:i&Xa;;;-· 

FtnJ.nc•~ Or&!r ( ' _.-
--
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, ) 
) 

Plaintiff, ) NO. 88-l-00428-l 
) 

vs. ) APPENDIX "D" 
) 

'RUSSELL DUANE McNEIL, ) FINDINGS OF FACT AND 
) CONCLUSIONS OF LAW FOR 

Defendant. ) EXCEPTIONAL SENTENCE 

An exceptional sentence above the standard range should 

be imposed based upon the following Findings of Fact and 

Conclusions of Law: 

FINDINGS OF FACT 

I. 

The victim, Dorothy Nickoloff, was 74 years of age, and 

the victim, Mike Nickoloff, was 82 years of age at the time 

of their murders. Mr. Nickoloff required the aid of a 

walker or wheelchair to get around. Mrs. Nickoloff was 

small and frail in stature. They lived alone in their 

.rural home in the Parker area of Yakima County, Washington. 

The Nickoloffs were chosen as a target in this case because 

the co-defendants knew they would be an easy mark. 

CONCLUSIONS OF LAW 

I. 

Based upon the above stated Findings of Fact, the court 

concludes that the defendant knew that the victims in this 

case were particularly vulnerable or incapable of resistance 

due to advanced age, disability, and ill health. 

'FINDINGS FOR EXCEPTIONAL SENTENCE-1 

'/ 
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II. 

This aggravating circumstance warrants that the two 

sentences of life imprisonment without possibility of 

release or parole should 

bh DATED this 

run consecutively. 

day of Se ember, 

Presen,ted by: 
' / 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, ) 
) 

Plaintiff, ) NO. 88-1-00428-1 
) 

vs. ) APPENDIX "F" 
) 
) FINDING OF AGGRAVATING 

RUSSELL DUANE McNEIL, ) CIRCUMSTANCES 
) 

Defendant. ) 

THIS MATTER having come on for hearing on August 25, 

1989, the defendant being personally present and represented 

by his attorneys, Christopher s. Tait and Thomas Bothwell; 

defendant having pled guilty to the crime of Aggravated 

Murder in the First Degree wherein it is alleged that 

aggravating circumstances existed as set out in RCW 

10.95.020(7), (8), (9a) and (9c); now, therefore, the court 

makes the following Findings based upon the defendant's 

statements while entering his plea of guilty, as well as the 

evidence admitted in support of defendant's plea of guilty 

in this hearing; 

COUNT I 

That on January 7, 1988, within Yakima County, 

. d d 1 Q ~.~~. . 1 . d Washlngton, the efen ant, Russel -~ McNel , comm1tte 

the crime of Premeditated Murder in the First Degree wherein 
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he killed with premeditated intent Dorothy Nickoloff and the 

following aggravating circumstances existed: 

l) The murder of Dorothy Nickoloff was committed for 

the purpose to conceal the commission of the crime of first 

degree burglary, and to conceal the identities of the 

persons committing the crime, and 

2) The murder of Dorothy Nickoloff was part of a 

common scheme or plan in which there was more than one 

murder victim; and 

3) The murder of Dorothy Nickoloff was committed in 

the course of and in furtherance of the crime of first 

degree burglary. 

COUNT II 

That on January 7, 1988, within Yakima County, 

Washington, the defendant, Russell D~McNeil, committed 

the crime of Accomplice to Premeditated Murder in the First 

Degree wherein Mike Nickoloff was killed by Russell McNeil's 

co-defendant with premeditated intent, and both the 

defendant, Russell Duane McNeil, as accomplice, and his co

defendant, as principal, committed this murder with the 

following aggravating circumstances existing: 

l) The murder of Mike Nickoloff was committed for the 

purpose to conceal the commission of the crime of first 

degree burglary, and to conceal the identities of the 

persons committing the crime; and 
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2) The murder of Mike Nickoloff was part of a common 

scheme or plan in which there was more than one murder 

victim; and 

3) The murder of Mike Nickoloff was committed in the 

course of and in furtherance of the crime of first degree 

burglary. 

DATED this day of September, 1989. 

Presented by: 

'I I ' / t£'tiHf./<t,:_£ tc- /~-z.:..~ 
WARD W. HANSEN 

Deputy Prosecuting Attorney 

Approved as to form: 

CHRISTOPHER S. TAIT 
Attorney for Defendant 

THOMAS BOTHWELL 
Deputy Prosecuting Attorney 

HWH4 (R) 
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' J .• ·.'" ~ ~· :-. SUPERIOR .T OF THE STATE OF WASHINGTON, co8v OF YAK1f>1:0,..-~ 

\Y ,. 'STATS OF WASHINGTON ) , ••. -•·.·J 
. ,IJ " Plaintiff ) NO 88-1-00428-1 \ < •• \;'. 

\ 

~ 'VS. • ~ . },J 
j 

II) RUSSELL DUANE McNEIL r .~;;o(;c~l}QGMENT AND SENTENCE 
~ Defendant, ) (FELONY) 

~ SID NO WA 13912837 )) 
1 .: bJLffi8P..~ Prn "l l()? 

Ro\i Ho. 355 c,1<>~'-v · r'w ~ 

r:-;..._ 8/25/89 · 'iio's, BY' ·1"""7 ·-'..i\ 1. A sentencing hearing in this case was held: _ _ .JL MIF 
BITTV 1-lcGILLEN,_.YAitiMA COUNlY CLEF .. 

M RACE· wn~ te 
{D!lt~) 

"·· 2. Present were: - .cc:. 
~ RUSSELL DUANE McNEIL ~.~ C.·r·~,,JIO '· o'FiK n~ ,Defendant 
-,_ CHRIS TAIT and THOMAS BOTHWELL .SO."~"'L'~ GUu.;·.· ,Defendant's Lawyer 

,JEFFREY C SJJTJ,JVAN '''" ' o'-i/;;(·:a:: ;f>Ril'lltY Prosecuting Attorney 
"~ 3. Count(s) have been dismissed by the court. 
'<' 4. Defendant was asked 1f there was any legal cause why judgment should not be pronounced. and none was shown. 

"- II. FINDINGS 
t.<' 

/ 

Based on testimony h~ard. statements by defendant and/or victims, argument of counsel, the presentence report and case 
record to date, the court finds: ~~ 

1. CURRENT OFFENSE(S): The defendant was found guilty on 8/2 5/8 9 lfr:l by plea of guilty 
(Date) 0 by court trial 

Count No.: I Crime: AGGRAVATED FIRST DEGREE MURDER 

RCW: 9A 32 030 (l) /10.95.020 (7) (8) & (9) Crime Code: ------,-=c=-===-------
Date of Cnme: ,January 7, 1988 Law Enforcement Incident No . .YSQ.Lj\c<;8«;0c-Jr.Ol.!l""4"6u;B,_. ______ _ 

Count No. TT Crime: ACCDMPTJCE 'IO AffiRAVA'J.'ED FIRST DffiREE MURDER 
RCW: 9A.32.0300l/JO 95 020(7) {8)&{9)/ ~:RCW 9A 08 020 Crirre Code· 
Date of Crime: ,JannaJ:¥ 7, 1986 Law Enforcement Incident No. Y50/il!:lS-Ol46R 

Count No. Crime: ___________________________________ _ 
RCW: ___________________ Crime Code:-------------------
Date of Crime: ----.,---.,---.,-------,-..,--.,.---,::- Law Enforcement Incident No. ---"-------------

) Count(s) Includes a special verdictlfindmg for use of a deadly weapon. 
) Counts Current offenses encompassed the same criminal conduct and count as one crime in determining 

the offender score. 
( ) Additional current offenses are attached in Appendix A. 
2. CRIMINAL HISTORY: Prior criminal history used in calculating the offender score (RCW 9.94A.360) is: 

CRIME SENTENCING DATE ADULT/JUVENILE CRIME DATE CRIME TYPE 

( ) Additional criminal history is attached in Appendix B. 
3. OTHER CURRENT CONVICTIONS Under other cause number used to determine offender score. 

CRIME CAUSE NUMBER 

SENTENCING DATA: 
Count No.: __ ..L __ _ 

Count No.: __ _. ...... __ _ 
Count No.: _____ _ 

OFFENDER SCORE 
0 

OFFENSE SCORE 
XIV 

XI" 

( ) AdditionaL current offense(s) sentencing information is attached in Appendix C. 

RANGE MAXIMUM TERM 
LIFE WITHOUT 1?.1\ROLE 
LIFE WITIJ:OUT 1?.1\ROLE 

5. EXCEPTIONAL SENTENCE: ( ) Substantial and compelling reasons exist which JUstify a sentence (above) (below) the 
standard range for Count(s) . See Appendix D. 

Ill. JUDGMENT 
IT IS ADJUDGED that defendant is guilty of the crime(s) of: Count I· AGGRAVATED PI'R<::T D1"GBEE MIIRDEB; 

Collnt-u: ACCOMPLICE TO AGGRAVATED FIRST DEGREE MURDER 

IV. ORDER 
IT IS ORDERED that the defendant serve the determinate sentence and ab1de by the conditions set forth below. 
1. THE DEFENDANT shall pay the financial obligations as set forth in APPENDIX E. The defendant shall be under the jurisd!C· 

tion to th1s..::court and the Department of Correct1ons, Community Corrections Office, Yakima. or such other office as may be 
designated. for up to 10 years for purposes of payment fo the fmancial obligations. Dur"mg the time payments remain due. {) (') 
the Off1ce may order the defendant to report to a community corrections officer. remain within prescribed geographical boundaries, \v/ 
and/or notify the office ot changes in address and employment. ~--

2. OTHER orders and conditions follow on the attached paaes of this .j,udgment. /. \ 
- d,.~Yr ~ 

---



• • RUSSE-LL DUANE ~!cNEIL WA 13912837 

DEFENDANT'S NAME SID NUMBER 

CONFINEMENT OVER ONE YEAR 

1. Defendant ts sentenced to a term of total confinement m the custody of the Depanment of Correct•ons as follows: 
Count I: JMQ=o!:XMMMX> LIFE IN PRISON WITHOUT PAROLE OR RELEASE 
Count II: f~~~~~x LIFE IN PRISON WITHOUT PAROLE OR RELEASE 

________ Months for Cou•H No .. __________________________________ _ 

________ Months lor Count No·-----------------------------------

________ Months lor Count No·-----------------------------------
________ Months for Count No .. __________________________________ _ 

( ) The terms in Counts 

XX The terms in Counts 

_____________ _are concurref!._~ a total term of months. 

---'--'"-..I..L _______ ,arcconsecut~r~ 0 LIFE IN PRISON WITHCIJT roacX!:It 
, f l Tne sentence herein shall run (concurrently) (consecut•velyJ with the sentence in ______ __;P:.;:IIIOLE,_=::=o-OR:::::::....:RELEAS::::e:::::::::::E,_ __ ~--

['f..J Defendant shall canply with all the rrandatory provisions of ROv 9.94A.l20(8b) and as many 
of those in ROV 9.94A.l20(8c) as deemed appropriate by hisjher CO!liiD.ll1ity Corrections Officer. 

CREDIT is given forc_ _________________________________________ daysseNed. 

The lo\lowing Appendtces '3-rtt attached to this Judgment and Sentor,ce and aro •ncorporaled by reienmca 

( l A, Add1tJOnal Current Offenses. 

l 8, Additional Cnminal History 

1 C, Current Oftensetsl Sentencing lntormatlon 

) D. Except1onal Sentencmg Fmdings of Fact and Conclusions. 

tXl E, Financial Order. 

DATE: August 25, 1989 

Attorney for Defendant 

THE STATE OF WASHINGTON 

To· Tht:t Shard! ol Ynk.una County. 
WARRANT OF COMMITMENT 

The dofBndant __ ._R,_,U'-'S=S:.:E,L=L:.....:D=.U=A-"N=E:.....:Mc=:.:N.::E=I:.:L=----------·------------h•s boon conv•ctcd 1n the 
Superior Court of the State of Wash1ngton of the crime(s) of: 

Count I: AGGRAVATED FIRST DEGREE }IDRDER; 
Count II: ACCOMPLICE ~·o AGGRAVATED FIRST DEGREE MURDER, 

and the court has ordered that the defendant be punished as set out m the attached Judgment and Sentence. 

Defendan: shall receive cred1t lor trme served as ordered. <~,,1•::. 

YOU, THE SHERIFf=, ARE COMMANDED to take and deliver the defendant to the proper officers of the DepCJriAA~nt~6.f Correctrof!_S. 
<.... ,•' :'. ·-.:- ...... ; 

.•• --, •• •11.' ;Jr> '•' 
YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, ARE COMMANDED to recerve ~"detci'da'ntfor clas~afical.lon, confine-

...,.._ ... ~"'-.~ . ~ ... _, 
ment and placement as ordered rn the Judgment and Sentence. /.2r: .:··.: . ..--··:·:. , ·. ·· · ~ · . 

. ... _,. C':, •. • ' , ..... ~.f. : 
By 1110 D1reS!JPn ol t~1e Honori7!1e: ;.(" .:. 1 .·~11 v-:o ~·.:; · 

J- (:):fl'l"'\~~ '~/d11)!Y' : .. ' -----.f~-tP'I:lJ'-cU~DG.Eit"l' - .,-,. -I'. 
- . ' 

8E~QqlllE~, ·-,j· .;' j;J 

~~.,J ~?.;zt_··· _ 
~ Dcpuli cJorC., · 

DATE: --~A~U~q~U~S~th-62~5~,~1~9~8~9~---------------
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SUPERIOR COU~F THE STATE OF WASHINGTON; CO.Y OF YAKIMA 

'STATE OF WASHINGTON . 
VS. 

RUSSELL DUANE McNEIL, 

SID NO.: WA 13912837 

) 

Plaintiff,) 

) 

) 

) 

) 

Defendant, } 

) 

88-1-00428-1 NO.~~~~~~~~-----------------------

FINANCIAL ORDER 

APPENDIX E 

THE de>fendant having been found guilty of·a felony, and represented by lawyers CHRIS TATT and THOMAS BOTHWELL 

and a Judgment and Sentence betng entered·. the court finds the following financtal obitgatLons have been incurred by the defendant's acts and 

conviction. 

IT IS ORDERED: 

1. COSTS AND ASSESS MEN~ 
a. The detendant shall pay td the Yakima County Clerk, Room 323, Yakima County Courthouse, Yakima, Washington 98901, courts costs in 

the amount of $ ; and victim assessment in the amount of $ 1 0 0 ~ .... -J-_ f ... 
b. These costs shall be patd to the Clerk, address above. in days~ ,~ ~ I'll- ,IU"'{(_ 

0 of release. ...J. 1':': •• P · ~~ -'~~' J -t"1 0 A!WTJ 
D after_restitutron is patd in full. ~~ ~ 7} "'"·7/...--,-

c. 0 (Check if applicable). 
The defendant shall pay costs as ordered above. in part or in full, from funds held by the _________________ _ 

who io;; ordered to apply such _funds and make such payments to the Clerk after full payment of the narcotics assessment in Paragraph 4 

below nas been made from these funds. If the>re are no funds or all costs and assessments have not been satisfied. the defendant shall 

pay thE- same upon legal re-entry into the Umted States. 

2. ATTORNEY~COST RECOUPMENT 

a. Defendant shall pay to the Yakima County Clerk, address above>, $ ---------..,.,-'7--:- as recoupment for attorney fees 

b. These costs shall be paid to the Clerk, address above, in --~-t--~.J!-7"="'\----days ( 7:+.- . 
0 of release. / t4,.._.) ~ 
0 after JeStttutton IS patd m full 

0 Paragraph 1.c. shall be enforced. 

3. RESTITUTIO~'. 

a. The defendant shall pay res!ltutton in the amount of $.________________ j 2 Q 
b. U (Check if applicable.) The amount of restttutJon shall be determined by the Prosecuting Attorneys Offtce within -------days 

of thts order, and notice gtven through the Department of CorrectiOns. 

c. MANNER AND PLACE OF PAYMENT. Payment shall be made at the Yakima County Clerk's OHice, Room 323, Yakima County Courthouse. 

Yak1ma, Wash1ngton. 

Resitut1on shall be paid 
0 at t~1e rate oi $. ________ per month. 

;z;at a rate to be determined by the Department of Corrections within 30 days of this date. 

Restitution payments shall be completed by 

4. NARCOTIC ASSESSMENT 

a. The defendant shall pay a narcotics assessment to the Yak1ma County Clerk's Off1ce. address above. in the amount of S ------· 

tor the Narcottcs Unit. 

C1 Paragraph 1.c. shall be enforced. 

b. Payments shall be tn the amount of$ _________ monthly. and all payments shall be completed by---------

5. SUPERVISION COSTS 

a. Ttte defendant shall pay supervision costs in an amount to be determ.ned by his community corrections ofticers if the defendant has been 

placed on-community supervision. Payments are to be made to the Department of Corrections. 

6. REPORTING REQUIREMENT 

a. ~:~:~::~~~:~:!art to the Department of Corrections, 210 N. 2nd Street. Yak~'(); 24 hours of;~1date o: release from total or 

DATED August 25, 1989 6'0~sJfftp.Cfhu-
FJnancJ"I Ordtor 
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~ . ~.:...::~! 
IN THE SUPERIOR coURZf.oiilRtHEsTAi'B OF WASHINGTON 

.< •' L. '•• \.' ·''-'•• I 

IN AND FORY AK·UV~A-co:qUNTY 

STATE OF WASHINGTON, ) 
) 

Plaintiff, ) NO. 88-1-00428-1 
) 

vs. ) STATEMENT OF 
) DEFENDANT ON 

RUSSELL DUANE McNEIL, ) PLEA OF GUILTY 
) 

Defendant ) . ~ 0 gr;. {Cii 
(f~ ~.:; ~!:- ·~. {_ ~:] 

---------------------------------K~ . . {.:1 
1. My true name is RUSSELL DUANE McNEIL. AUG 2,51989 

2. My age is 19. 
RETTV McGILLEN, YAKIMA COUNTY LEAK 

3. I went through the 1Oth grade in school. 

4. I have been informed and fully understand that I have the 
right to representation by a lawyer and that if I cannot afford to 
pay for a lawyer, one will be provided at no expense to me. My 
lawyers' names are CHRISTOPHER T AIT and THOMAS BOTHWELL. 

5. I have been informed and fully understand that I am 
charged with the crime of one count of Aggravated First Degree 
Murder and one count of Accomplice to Aggravated First Degree 
Murder. 

The elements of the Aggravated First Degree Murder crime 
in Count I are: 

STATEMENT OF DEFENDANT 
ON PLEA OF GUILTY 1 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTl-1 SECOND STREET 

SUITE 201 
YAKIMA.. WASHINGTON 96901 
TELEPHONE (509) 248-1346 
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with premeditated intent to cause the death of another 
person, did stab Dorothy Nickoloff, a human being, on or 
about january 7, 1988, and said premeditated first 
degree murder 

( 1) was for the purpose to conceal the commission of a crime, to 
wit: First Degree Robbery and First Degree Burglary, and to 
conceal the identity of the persons committing the crime, and 

(2) was part of a common scheme or plan in which there was 
more than one murder victim, and 

(3) was committed in the course of, in furtherance of, or in 
immediate flight from the crime of first degree robbery and first 
degree burglary 

AND 

The elements of the Accomplice To Aggravated First Degree 
Murder crime in Count II are: 

did act as an accomplice to Herbert Rice, jr., who with 
premeditated intent to cause the death of another person did stab 
Mike Nickoloff, thereby causing the death of Mike Nickoloff, a 
human being, on or about january 7, 1988, and said premeditated 
first degree murder; 

( 1) was for the purpose to conceal the commission of a crime, 
to-wit: first degree robbery and first degree burglary, and to 
conceal the identity of the persons committing the crime, and 

STATEMENT OF DEFENDANT 
ON PLEA OF GUILTY 2 

CHRISTOPHER TAIT 
ATIOANEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
'JAKIMA, WASHINGTON 9S901 
TELEPHONE (5091 248-13-<6 
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(2) was part of a common scheme or plan in which there was 
more than one murder victim, and 

(3) was committed in the course of, in furtherance of, or in 
immediate flight from the crime of first degree robbery, 

the maximum sentence(s) for both Aggravated First Degree 
Murder and Accomplice to Aggravated First Degree Murder are as 
follows: 

Any person convicted of the crime of Aggravated First 
Degree Murder shall be sentenced to life imprisonment without 
possibility of release or parole. A person sentenced to~ 
imprisonment under RCW 10.95.030 shall not have tbe'Sentence 
suspended, deferred, or commuted by any judicial officer and the 
Board of Prison Terms and Paroles or its successor may not parole 
such prisioner nor reduce the· period of confinement in any 
manner whatsoever including, but not limited to any sort of good
time calculation. The department of social & health services or its 
successor or any executive official may not permit such prisoner 
to participate in any sort of release or furlough program. 

The standard range for the crime of Aggravated First Degree 
Murder and accomplice to Aggravated First Degree Murder is a 
mandatory penalty of life in prison without possiblity of release 
or parole. 

based upon my criminal history which I understand the 
Prosecuting Attorney says to be: 

STATEMENT OF DEFENDANT 
ON PLEA OF GUILTY 3 

CHRISTOPHER TAIT 
ATIOANEY AND COUNSELOR AT LAW 

THE LANDMARK BUIIJ)ING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TELEPHONE (509) 2.48-1346 
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( 1) One prior juvenile conviction for second degree 
burglary. 

In addition, I may have to pay restitution, costs, assessments, and 
recoupment of expenses for defense services provided by the 
Court. I have been given a copy of the information. 

6. I have been informed and fully understand that: 

(a) I have the right to a speedy and public trial by an impartial 
jury in the county where the crime is alleged to have been 
committed. 

(b) I have the right to remain silent before and during trial, and 
I need not testify against myself. 

(c) I have the right at trial to hear and question witnesses who 
testify against me. 

(d) I have the right hrial to have witnesses testify for me. 
These witnesses can be made to appear at no expense to me. 

(e) I am presumed Innocent until the charge is proven beyond 
a reaonable doubt or I enter a plea of guilty. 

(f) I have the right to appeal a determination of guilt after a 
trial. 

27 (g) If I plead guilty, I give up the rights in Statements 6(a)-(f). 
28 

29 

30 

31 

32 

33 

34 

7. I plead guilty to the crime of AGGRAVATED FIRST DEGREE 
MURDER as charged in the INFORMATION, dated March 15, 1988; 

STATEMENT OF DEFENDANT 
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CHRISTOPHER TAIT 
PJTORNEY AND COUNSELOR AT IJJ.W 

THE LANDMARK BUILDING 
2.30 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 96901 
TELE?HONE (509] 248-1346 
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AND FURTHER; 

I plead guilty to the crime of ACCOMPLICE TO AGGRAVATED 
FIRST DEGREE MURDER, as charged in the INFORMATION, dated 
March 15, 1988. 

8. I make this plea freely and voluntarily. 

9. No one has threatened harm of any kind to me or to any 
other person to cause me to make this plea. 

10. No person has made promises of any kind to cause me to 
enter this plea except as set forth in this statement. 

11. I have been informed and fully understand the Prosecuting 
Attorney will make the following recommendations to the Court: 

The prosecutor will recommend two life sentences, to be served 
consecutively, without the possibility of parole. In addition, I 
understand that I may be subpoenaed to testify in the case of 
State v. Herbert Rice. 

12. I have been informed and fully understand that the 
standard sentencing range is based on the crimes charged and my 
criminal history includes prior convictions, whether in this State, 
in Federal Court, or elsewhere. Criminal History also includes 
convictions or guilty pleas at juvenile Court that are Felonies and 
which were committed when I was fifteen years of age or older. 
juvenile Convictions count only if I was less than twenty-three 
years of age at the time I committed these present offenses. I 
fully understand that if criminal history in addition to that listed 
in paragraph 5 is discovered, both the standard sentence range 

STATEMENT OF DEFENDANT 
ON PLEA OF GUILTY 5 

CHRISlDPHER TAIT 
ATTDRNEY AND COUNSEt.OR AT lAW 

Tl-IE LANDMARK BUILDING 
2.30 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGiON 9!3901 
TELEPHONE CS08) 248·1346 
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and the Prosecuting Attorney's recommendation may increase. 
Even so, I fully understand that my plea of guilty to these charges 
is binding upon me if accepted by the Court, and I cannot change 
my mind if additional criminal history is discovered and the 
standard sentence range and Prosecuting Attorney's 
recommendation increases. 

13. I have been informed and fully understand that the Court 
does not have to follow anyone's recommendation as to sentence. 
I have been fully informed and fully understand that the Court 
must impose a sentence within the standard sentence range 
unless the Court finds substantial and compelling reasons not to 
do so. If the Court goes outside the standard sentence range, 
either I or the State can appeal that sentence. If the sentence is 
within the standard sentence range, no one can appeal the 
sentence. 

14. The Court has asked me to state briefly in my own words 
what I did that resulted in my being charged with the crimes in 
the Information, dated March 15. 1988. 

This is my statement. 

That on or about january 7, 1988,-I was driving my car 
around the area outside Wapato, Washington with Chief Rice. 
Chief mentioned that he knew where we could get some money. 
He said it would be easy. He said they were old people, and that 
the man couldn't walk very welL He said we could just go in, 
surprise them, stab them, and take their money. He directed me 
to the victims' house on Kays Road. I had never been there before, 
and I did not know the people who lived there. I was armed with 
a knife, and so was Chief. In the car, he showed me his knife, and 
asked me if I had mine. I showed it to him. I knew that the 
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CHRISTOPHER TAfT 
ATroA~~EY AND COUNSELOR AT IJo.W 

THE lANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 96901 
TElEPHON5. \'5.0'<1) 2.48-1?AO. 
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knives Chief and I had would be used to stab the old people who 
lived there. Chief and I discussed how we would do this, and we 
agreed that we would get inside the house by asking to use the 
telephone. After making the phone call, we would stab the old 
people and take their money, or whatever we could find to sell. I 
parked my car in the driveway near a concrete planter, and we 
went first to the front door, and then to the back door. Mrs. 
Nickoloff asked us in when Chief told her that we needed to use 
the phone. Chief made a phone call, and I asked for a drink of 
water. Mrs. Nickoloff was finishing her supper after Mr. Nickoloff 
had gone into the living room. While Mrs. Nickoloff was eating, 
she and I both saw Chief Rice begin to attack Mr. Nickoloff with 
his knife. She got up from her chair and started to go toward the 
living room. I grabbed her, and forced her to the floor. While she 
was pinned to the floor, I stabbed her many times. Chief Rice 
continued to stab Mr. Nickoloff. I did not stab Mr. Nickoloff. After 
both Mr. and Mrs. Nickoloff had been stabbed, Chief and I 
removed two TV sets and put them in my car. We then drove to 
Wapato, and Chief gave one of them to another person to pay a 
bill he owed. The other TV was sold by Chief, and I received 
about $15.00 from that sale. I believe that Chief received about 
$35.00 from that sale. 

I am very sorry that this happened. I feel awful about this. I was 
17 when this happened, and I never imagined how awful this 
would be. I know that I have let down the people who care most 
about me, and more importantly, I know that I have ruined the 
lives of two innocent people and all their family. My own life is 
ruined, as are the lives of many, many people who did nothing 
wrong. I am very sorry. 

15. I have read this statement and fully understand all of the 
numbered sections above ( 1-15) and have received a copy of this 

STATEMENT OF DEFENDANT 
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CHAISlOPHER TAIT 
ATIOANE't' Atm COUNSELOR AT ~ 

THE LANDMARK BUilDING 
230 SOUTH SECOND STREET 

&UITE 201 
YA.k.IMA, W"SHINGTON 96901 
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"Statement of Defendant on Plea of Guilty." I have no further 
questions to ask of the Court. 

(luA-4 eM D= WiL.-h 1.'Y 
DEFENDANT 

9 /7 /7 
........--~ /V / .· \ ' 

:~ ;;~~fNG~fr!~t~----'---'----,Df-'<-"'EN'--!,dooD=A,_NT~StJ'--L-'--'A~W=Y-'E=~-'--~-.j- _
1 

\ lA. 

1 2 ' •. aiVCl S tj#"d. Df I 1) 

The foregoing statement was read to or by the defendan~in the de-Q..M 
presence of both his lawyers and the undersigned judge m open 
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court. The Court finds the defendant's pleas of guilty to be 
knowingly, intelligently, and voluntarily made, that the court has 
informed the defendant of the nature of the charges and the 
consequences of the pleas, that there is a factual basis for the plea, 
and that the defendant is guilty as charged. The plea of guilty is 
consistent with the interests of justice and with the prosecuting 
standards. 

DATED this 25th day of August. 1989. 
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STATE OF WASHINGTON, 
vs. 

IN T~SUPERIOR COURT OF THE STATE OF41JSHINGTON 
IN AND FOR YAKIMA COUNTY 

) NO. ~~- /- t264;JrJ- I l ,Q[ii)E)h' c!) ; 
Jj ~ _ . ff ) If PRELIMINARY APPEARANCE 

-';~'-'~"'-~=::::!;t__.f£~~""V."";a""..G"""'=i!./o__.y'-"C:....£,YJf-7_u.A.""""'·=· ~ ?CI J:rr:-/ --_/ pf,\RR~I?,N?MENT 
P I u. 'r · F7 · 'APPoiNTING AnoRNEv 
------------- ~ Lj:k/,:.:'~h~A OF - GUILTY~ /'>/-,;2,. 

_,}o_,,._,, ___ .KOF 
_ L:J~Fii7 :• REQI:JESTING PRESENTENCE INVESTIGATION 

c?~ , ,·~h_-:n~':YJ;t/L~·-- ~//~4b'<z<!" 
'==::;:-:J~~~t~o~r~n~ec:-:y-,f"'o~r~Y~a;;-1\"'im"'a::-·county, Wa~on, a~ " Deputy 

PRELIMINARY APPEARANCE: 
The Deputy Prosecutor informed the Court and defendant of the charge(s). 
If The Court finds probable cause to believe the defendant committed the offense. 

Defendants true name is: 

ARRAIGNMENT: 'll -- I w :.Ji ~ ~-
A~ (Amended) Information (A petition) was filed with the Cour ~harg1n!i -the oefen _;;;:j 
Wlth: AUB 2:S 1989 
!/ And was read in open Court in the defendants presence. 
If Reading was waived by defendant and defense attorney. Rcli No. 

Defendants true n arne is: o<ny M•G!]I <N YAK'MA CO!!NTY ClERK 

ATIORNEY: 

PLEA: 

is !/ appointed !/ retained !/ substituted. 

Z?:l> /Y-~ - . t? 
The defendant appearing in person withou~ounsel /. ~ {!, ~ and 
enters a plea of - guilty. The plea is accepted by the Court. 

PRESENTENCE INVESTIGATION: 
The Department of Corrections is requested 
this cause in the following form: 
_!/Presentence Investigation 
!/Drug/Alcohol Program Availability 

to conduct a Presentence Investigation in 

!/ Screen for Work Release 
!/Record/Employment Check 

IT IS FURTHER ORDERED that the Division of Probation and Parole shall have com
plete access to·all existing police records or information concerning investigations, 
complaints and dispositions, and all juvenile records and reports, relating to the 
defendant. 

THIS MATTER is continued for the purpose of permitting a completion of such 
investigation. 

DONE IN OPEN COURT this c{'.:f~ay of ____ _,i21==if""L.'"""'A""/"-'-'---' 19XJ... 
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~i AUG 2 3 i989 ,...,. .. 

BETTY MCGILLEN 
YAKIMA COUfHY CLERK 

IN THE SUPERIOR COURT. OF Tl{li!;jSTATE OF WASHINGTON 
C:-\ G!_.'f"~Cil., -... ~ . .:R:~ OF 

!N AND.>CFOR•(~':Al!J:JV.. COUNTY 
,·l~_x;: '.SHWGTOt~ 

STATE OF WASHINGTON, ) 

Plaintiff, ) No. 88-1-00428-1 
SECOND ADDENDml 

vs. } STATE'S LIST OF 
WITNESSES 

RUSSELL DUANE HcNEIL ) 

TO: 

Defendant. ) 

_.R~U~S~S~E~L~L~D~U~A~N~~~· -~H~c~1~<E~I~L~------' defendant, and 
TOM BOTffi"IELL 

TO 

~G~H~R~r~s~TwA~T~T~-----------------' attorney for defendant: 

You, and each of you, will please take notice that the 

following is a list of witnesses whom the state expects to call to 

testify in its behalf at the trial of the a.bove-entitled case: 

-Billy Dunnigan, Kennewick, WA 
-Bruce Gill, Wapato, WA 
Harlene Nickoloff Gill, Wapato, WA 

OiiRRFJCATE Or TRAillSti.ITIAL 

On 1hls day, the undersl~rnort in Yakima, Washington, 
sent to the attoi,1"Z ;.;; ui reccru 1n. • · .:. .. ,.;::s/deTend~mtl 
a ~py of thi3 ~ocu;nent b.' U ~ .. -.l .... :, .:.·.;stflge prepcld, 
or '-'I Attom~:-·r ~- ~ '- :.3An~·~- ~-~. -. 1 certt1y ur.do/ 
penalty or PE:IJlHY lui<kti the ~.-~.::. (,I the. State of 

:~nglon that the fo~..!llli!!!J~s true and:::~ ~-
_j:,;::J/1,9 ·. w~ ; 1 J&_Q o o 1 / . #' /.- 1 1 / 

OAT!: I <::;3_\.:,. 'SIGNED I ;_J;p<4(_( /{_/ ~=--< 
ep •r-Prosecut~ng~rney and 

Attorney for Plaintiff 

Service accepted and copy received this day of 

-------------· 19 ____ _ 

Attorney for Defenda.nt 

A-401-88/HWH/plk 
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. . 1'1, ~'4KJ. .Ja :If 
IN THE SUPERIOR COtJRT"elP:1HE STATE OF W ASHINGTO~G'attNlJ' c 

IN AND FOR YAKIMA COUNTY ltR!( 

STATE OF w ASHIN&ilo'f·W.G Q ~) P'r: 2 17 
). ' I ..: ,f.: 

Plaintiff. a: uFFicJO c:.~~KN®: 88-1-00428-1 
SUPfRI<)Jl GOUI\1 

VS. · ,lr,:· . )'3~111GTO~I 

) ORDER AUTHORIZING 
RUSSELL DUANE McNEIL, ) PAYMENT BY YAKIMA 

) COUNTY FOR INVESTIGATORY 
Defendant ) FEES AND EXPENSES 

The Court having considered the DEFENDANT'S MOTION for 
ORDER APPROVING PRIVATE INVESTIGATOR FEES and EXPENSES 
and attached Declaration of Counsel, now, therefore, 

IT IS HEREBY ORDERED that the following be paid by the 
appropriate Yakima County Office forthwith: 

(1) The sum of $1.820.00 payable to DIANA G. PARKER, in 
care of the Office of Attorney Christopher Tait. 

DATED THIS 2 J DAY OF August, 1989. 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 1 

CHRISIDPHER TAIT 
ATIORNEY Arm COUNSELOR 1\T U..W 

THE IJ'.NDMARK BUILDING 
230 SOL.ITH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 9890'\ 
TELEPHONE (5091 248·1346 
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PRESENTED BY: 

CHRISTOPHE T AIT 
Of Attorneys For Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND E..XPENSES 2 

• 

I 
I 

CHRISTOPHER TAIT i 
,ljTIORNEY AND COUNSELOR AT LAW I 

THE LAtmM"RI< BUILDING ) 

230 SOUTH SECOND 5rREET \ 
SUITE 201 

YAKIMA, WASHINGlON 96901 
TELEPHONE (5091 248-1346 
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IN THE SUPERIOR COURT OF THESTATE'.GF WASHINGTON 
IN AND FOR Y k'K'IM'.Ai:COT~ 

SUP 1-S:I·.1:i c,OOk'IJ.. 
STATEOFWASHINGTON, ) '.'!.:(:' ···s~itiGTON 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 

MOTION 

COMES NOW the above-named Defendant, RUSSELL DUANE 
McNEIL, by and through his attorneys, and moves this Court for 
the authorization of payment for investigatory services. 

THIS MOTION is based upon the record and file herein and 
the accompanying DECLARATION OF COUNSEL. 

DATED THIS~ DAY OF AUGUST, 1989. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 1 

~.;~~ ~--
CHRIS OPHE AIT 
Of Attorneys for Defendant 
McNeil 

o<.3! 

CHRISlOPHER TAIT 
ATIOAt~EY AND COUNSELOR J!J LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STRE!:'T 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TELEPHONE tS09) 2413.-l~li 



-. 
-.......... .. 

2 

3 

4 

5 

6 

7 

9 

10 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

• • 

DECLARATION OF COUNSEL 
CHRISTOPHER T AIT, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court-appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 
Diana G. Parker has been authorized to pursue investigatory 
services on behalf of the Defendant McNeiL An Order Authorizing 
Investigatory Services and Setting Rates was entered in the 
above-entitled cause and signed by the Honorable F. james Gavin 
approving said investigatory services and authorizing payment of 
her automobile mileage to be reimbursed at the rate of 22 1/2 
cents per mile. Diana G. Parker was further authorized to submit 
statements, through counsel, on or about the 1st and the 15th day 
of each month. 

Attached hereto and incorporated by reference for approval 
is the statement of Diana G. Paker for the private investigatory 
fees and expenses for her services from AUGUST, 1989, to 
AUGUST 15, 1989, performed by her on behalf of the above
named Defendant, McNeil. 

SIGNED AND DATED at Yakima, Washington, this __iS_ day of 
AUGUST, 1989. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES2 CHRISTOPHER TAIT 

ATTORNEY AND COUNSEL-OR AT LAW 
THE LANDM,!I,RK BUILDING 

230 SOUTH SECOND STREET 
SUITE 201 

YAKIMA, WASHINGlON 96'301 
TELEPHONE {509) 2-'8-1346 



• • 
RECORD OF TIME 

DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT 

7/31/89 Out 

7/31/89 Out 

8/1/89 Out 

8/1/89 Out 

8/2/89 Out 

8/3/89 Out 

8/4/89 Out 

8/7/89 Out 

8/8/89 Out 

8/8/89 Out 

8/9/89 Out 

McNeil Activity 

CONF CT. motions (del, file) copy BG 
Serve Subpoenas, conf j (B)HW IN 
Conf KC RE: Sub, Del KBBO 

*26 Miles at 22.5 Cents = $5.86 

Serve Subpoenas, conf CT. Cons KC 
(KIMA) See KIT (response), review 
Pros docs jail conf cl 

* 10 Miles at 22.5 Cents = $2.25 

TIME 

7.00 

** 

6.50 

** 

Review pol reps, cons D.K. (KRSE), 4.50 
prepare CV publicity, call to D at HR 
Catalog, HR 

Call from D/HR trip to HR. Conf CT, TAB, .50 
jail conf cl, Conf JCS, prepare set for 
Prosecutor RE: differences 

Conf CT prep Pros diff!T AB, jail 4.50 
conf client 

Conf CT. prepare medea mats, locate 5.00 
EW, LD Cons EW, prepare mats for 
finding mit wits, prep CV mats 

Cons TAB, LD, Cons jF, prepare CV mats, 6.00 
motion/dec/affid, & del subpoenas (6) 
(Yakima, Wapato, etc), prepare Aff 
Of Service 

*38 Miles at 22.5 Cents= $8.55 ** 

Locate Exp W. cons DT (KIMA) LD 7.50 
Cons LH (NSP), conf CT, prepare Court 



... - • 
8/9/89 Out 

8/10/89 Out 

8110/89 Out 

8/11/89 Out 

8/14/89 Out 

8/15/89 Out 

• 
RE: MFEPF, pick/up del checks 

~ 14 Miles at 22.5 Cents = $3.15 

Calls to get affidavits, write aff, del 
and sign 

~s Miles at 22.5 Cents = $1.13 

** 

8.00 

** 

Affid, prepare C/V packets, 7.50 
duplicated tapes, Conf cr. trip to 
KNDO, Inst. Press, ct House to 
HH,JCS,JG 

Prep mit wits list, jail conf client 7.00 

Conf cr. Pros, LOC. Dr. K, LD Cons KR, 8.00 
jail conf cl, jry quest., tetter to JMN, 
letter to RM,. Pros Office (3), letter to 
]B, locate HC, ld JB, TAB, Conf CT, LD 
Cons RN 

TOTAL HOURS 72.00 

72.00 Out-Of-Court Hours at $25.00 Per Hour =$1,800.00 

93 Miles at 22.5 Cents Per Mile= 

TOTAL 

$20.93 

$1,820.93 
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IN THE SUPERIOR 

IN AND 

• ~~~i!~)ffi 
COURT O~~~~¥c§TATE OF WASH~TON ~ 
FOR THE COUNTY OF YAKIMA AUG 181989 

'89 ,9/iG lFJ Roll No.~S 233~ 
COUNTY CLERK 

STATE OF WASHINGTON, 
P.rn'Y McGILlEN, YAKIMA 

E·;:_~r·Fi0w ;.t·~~~- 88-1-00428-1 
SVPER!u;~ CQ'Uil' 

·.·;.;.'"1. l 
'···• ·. "-' • S f!INGT@.l.DER AUTHORIZING VERBATIM 

Plaintiff, 

vs. ) REPORT OF PROCEEDINGS AT 
) PUBLIC EXPENSE 

RUSSELL DUANE McNEIL, ) 
) 

Defendant. ) 

THIS MATTER corning on regu·larly, upon ex parte 

consideration of Defendant's Motion for Verbatim Report of 

Proceedings at Public Expense and the Court having considered 

the same, it is hereby ordered: 

Defendant is entitled to the following verbatim reports 

of proceedings at public expense: That portion of the hearing 

in Defendant's plea of guilty, in cause No. 83-8-820-5, tape 

No. 83-122, revolutions 1889-2195, as designated by 

Defendant's counsel. 

It is further ordered that Defendant's counsel is entitled 

to one copy of the Clerk's Papers in 83-8-820-5, at public 

expense. 

DONE IN OPEN COURT this ~day of August, 1989. 

y: 

T BOTHWELL of 
Attar· eys for Defendant 

ORDER AUTHORIZING VERBATIM .•• /1 ~~ 

l.A.W OFFICES OF 
FREDILETTO. HALPIN. CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
302 N. 3RC ST., P.O. BOX 2.129 

YAKIMA, WASHINGTON 98907-2129 
TEL. 248-1900 AREA CODE 509 
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IN THE 

u t:<;: 
• Q 1 1!"'1 1 R Pr:' I tJ~.-

SUPERIOR couRl(·~:F11"1:JH:E. STATE OF WASHIN&~;t;{.\' MCGILLHJ 
IN AND FOR YAKHIA cotJrh-Y Yl\Kilt.A COUNT\' CLEPif 

.. . -Rr Of 
c:: · l'.~f~CiiJ :.: :-_ --~-
- cu~·-:·r-~::.'. ~iOiJr-. 

'"' -;p,\NGIOH 
;' ~. ;.•_';. 

STATE OF WASHINGTON, ) 
) No. 88-1-00428-1 

Plaintiff, ) 
) MOTION FOR VERBATIM REPORT 

vs. ) OF PROCEEDINGS AT PUBLIC 
) EXPENSE 

RUSSELL DUANE MCNEIL, ) 
) 

Defendant. ) 

17 MOTION 

18 Defendant RUSSELL McNEIL, through counsel, moves this 

19 Court to order that Defendant is entitled to a verbatim 

20 report of proceedings, as described below, at public expense. 

21 This Motion is based upon the record and file herein, and the 

22 below Declaration of Counsel. 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

DATED this 16th day of August, 1989·. 

THOM WELL of 
AttoHh~s for Defendant 

DECLARATION 

THOMAS BOTHWELL, under penalty of perjury of the laws 

of the State of washington, hereby certifies and declares 

that the following is true and correct: 

The undersigned, on behalf of the Defendant, is moving 

this Court to authorize, at public expense, a verbatim report 

LAW OFFICES OF 
PREDILEITO, HALPIN, CANNON, 

SCHARNIKOW 8: BOTHWELL, P.S. 

MOTION FOR VERBATIM REPORT ... /1 
::102. N. ~RD S:T., P, 0. BOX 2tZ9 

YAKIMA, WASHINGTON 98907-212:9 
TEL. 248-1900 AREA CODE 509 
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33 

34 

35 

36 

• • 
of the following proceedings: The hearing in Defendant's 

plea of guilty in Yakima County Superior Court, Juvenile 

Division, cause No. 83-8-820-5. The undersigned have 

listened to the tape. Having reviewed it, and the Clerk's 

Papers relative to the Court's accepting the Defendant's plea 

of guilty to the charge of second-degree burglary, the 

undersigned asserts that there may indeed be one or more bona 

fide reasons to challenge the validity of the Defendant's 

plea. 

The distinct "revolutions" of the tape (#83-122) have 

been noted by the Clerk, Ms. Sharron Garrett, as from 1889 to 

21 95. 

The undersigned submits that a verbatim report of the 

proceedings is necessary for the court to evaluate the merits of 

Defendant's Motion in limine, to exclude reference to the prior 

conviction. 

The undersigned also notes that a statutory mitigating 

factor relative to the death penalty is the Defendant's 

absence of prior record. (RCW 10.95.060(1 )). 

SIGNED AND DATED at 

day of August, 1989. 

16th 

LAW OFFICES OF 
PREDILETTO, HALPIN. CANNON, 

SCHARNIKOW & BOTHWELL, ?.S. 

MOTION FOR VERBATIM REPORT •.• /2 
302. N. 3RD ST.,!", 0. BOX 212g 

YAP::lMA., WASHINGTON 98907-:2.129 

TEt.. 248-1900 AREA CODE !509 
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STATE OF 
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AUG 141989 
Roll No. 355 944 C?f 

, 39 A\Jr: ; u Pf.\ 3 3~ 
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~- ., lrfF~t~\~; \: L.:::RK Or 
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.. ~_Kl · ·:SHlllP.iOh 

BETTY NcBILL.£11, Y.OOMA COUNTY CLEIIK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

I~ASHINGTON I ) 
) No. 88-1-00428-1 

Plaintiff, ) 
) ORDER AUTHORIZING PAYMENT 
) BY YAKIMA COUNTY 
) 

DUANE McNEIL, ) 
) 

Defendant. ) 
) 

The Court having considered the MOTION FOR ORDER 

APPROVING ATTORNEY FEES for the months of May, June and July of 

1989 filed herein by THOMAS BOTHWELL, it is hereby: 

ORDERED that the following be paid by the appropriate 

Yakima County office forthwith: The sum of $2,614.62 payable to 

attorney THOMAS BOTHWELL of PREDILETTO, HALPIN, CANNON, SCHARNIKOW 

& BOTHWELL, P.S., 302 North 3rd Street, P.O. Box #2129, Yakima, 

. WA, 98907-2129. 

DATED this Jj_ day of August, 1989. 

31rr~r~N~_ 
32 \.__'>( v 
33 THOMAS BOTHWELL 
34 Of Attorneys for Defendant McNeil 

35 I I I 
36 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

l.AW OFFICES OF 
PREDILE:TTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
302 p.,;. :JRD ST., P. 0. BOX 2.12.9 

YAKIMA, WASHINGTON 98907-2129 
T:!;L. 248-1900 AREA COD!: 509 
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IN THE 

• • 
?89 AUG J. 4 PR 3 3~ f;~t;;ry MCGILLEN 

.. , . . YAI(JMA COUNTY CLERK 
-<..I:.!: 

SUPERIOt~~:J~~~~~g;,~F STATE OF WASHINGTON 
IN AN~·.',~\)R TH~H~V,j}JY OF YAKIMA 

8 STATE OF WASHINGTON, ) 
) 
) 
) 
) 
) 
) 
) 
) 

9 

10 

ll vs. 

Plaintiff, 
No. 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION FOR 
ORDER APPROVING ATTORNEY FEES 

12 RUSSELL DUANE McNEIL, 
13 

14 

15 

16 

17 

18 

Defendant. __________________________ ) 

MOTION 

RUSSELL 
19 

The undersigned attorney for the above-named Defendant, 

DUANE McNEIL, moves this Court for an order approving 

attorney's fees for the undersigned defense counsel for the months 
20 

of May, June and July of 1989. 
21 

22 

23 

24 

25 

26 

27 

23 

29 

30 

31 

This motion is made and based upon the record and file 

herein and the below DECLARATION OF COUNSEL. 

DATED this 8th day of August, 1989. 

~ 
Of Attorneys for Defendant McNeil 

DECLARATION OF COUNSEL 

THOMAS BOTHWELL, under penalty of perjury of the laws of 

32 the State of Washington, hereby certifies and declares that the 

33 following is true and correct: 

34 The undersigned is one of the court-appointed attorneys 

35 for Defendant Russell Duane McNeil in the above-captioned cause. 

36 

l-DEFENDANT'S MOTION/DECLARATION 
RE PAnlENT OF ATTORNEY FEES 

cld7 

LAW OFFICES OF 
PR.EDILEITO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
302: N. 3RD ST., P.O. EIOX 2.129 

YAfii:lMA., WASHINGTON 98907-2129 
TEL. 246-1900 AREA CODE !509 
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My compensation has been set as follows: Time spent in court at 

the rate of $60.00 per hour and out-of-court time at the rate of 

$50.00 per hour. 

Attached hereto and incorporated by reference is my 

statement of time expended in this cause for the months of May, 

June and July of 1989. 

SIGNED AND DATED at Yakima, Washington, this 8th day of 

August, 1989. 

15 I I I 
16 

Of Attorneys for Defendant McNeil 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

2-DEFENDANT'S MOTION/DECLARATION 
RE PAYMENT OF ATTORNEY FEES 

t..A.W OFFICES OF 
PREDILETTO, HALPIN, CANNON. 

SCHARNIKOW & BOTHWELL, P.S. 
30.:::. N. 3RD :5"':'., P.O. BOX 2.t2.9 

YAr::IMA, WASHINGTON SISSI07-212.9 
T!:L. 2.48-1900 ARI!:A COOE; 509 
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DATE 

5/22/89 

5/30/89 

6/1/89 

6/7/89 

6/28/89 

7/3/89 

7/10/89 

7/11/89 

7/12/89 

7/17/89 

7/17/89 

7/18/89 

7/18/89 

7/18/89 

7/19/89 

• 
DESCRIPTION 

TU!E SHEET FOR 
RUSSELL McNEIL 

Telephone calls with Chris Tait; 
review "defendant's" ~!emorandum 
in Opposition to Motion for 
Bill of Particulars. 

• 

Telephone conference with Chris Tait. 

Meeting with Chris Tai t. 

HOURS 

0.5 

0.25 

1 • 0 

Telephone conference with Howard Hansen. 0.25 

Telephone call to Prosecutor Hansen. 

Meeting with Chris Tait. 

Draft Memorandum, prepare for 7/11/89 
court hearing. 

Meeting with Chris Tait for 7/11 
hearing. 

-court hearing. 

0.25 

1 • 0 

2.5 

1.0 

5.5 * 
Research re: handwriting examples. 3.0 

-continue research re: handwriting 
_examples and discoverability of 
letter; memo to court; meeting with 
Chris Tait and client in jail. Amend 
omnibus response; file papers; review 
photographs. 

Telephone conference with Chris Tait. 

Research re: pre-trial issues. 

Telephone conference with Chris 
Tait. 

Additional research. 

Research and draft motions. 

Research; prepare for 7/19 court 
hearing, draft Notice of Discretionary 
Review; Indigency Order; Statement of 

6.0 

0.5 

2.0 

0.5 

3.0 

2.5 



7/19/89 

7/22/89 

7/24/89 

7/24/89 

I I I 

• • 
Grounds for Review. 

Court hearing. 

Research and drafting for Hotion 
for discretionary review. 

In court: Hearing. 

Out of Court: (a) prepared 
for hearing; (b) draft 
Affidavit; (c) draft order. 

COSTS: 

TOTAL HOURS: 

* Total in-court hours: 
13.75 hours at $60 per hour: 

Total out-of-court hours: 
35.5 hours at $50 per hour: 

615189 Breakfast meeting with 
co-counsel, Chris Tait 

TOTAL: 

3.25 

2.5 *' 
5.0 

5. 75* 

3.0 

49.25 

$ 825.00 

1,775.00 

14.62 

$2,614.62 
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STATE OF WASHINGTON, 

Plaintiff, 

VS. 

RUSSELL DUANE McNEIL, 

Defendant 

DEFENDANT'S LIST 
OF PENALTY PHASE 
WITNESSES 

TO: STATE OF WASHINGTON. Plaintiff; 
AND TO: JEFFREY SULLIVAN, Yakima County Prosecuting 
Attorney; 
AND TO: HOWARD W. HANSEN, Deputy Prosecuting Attorney for 

Plaintiff; 

YOU, AND EACH OF YOU, will please take notice that the 
following is a list of witnesses whome the Defendant expects to 
call to testify on behalf of the Defendant, Russell Duane McNeil, at 
the trial for the above-entitled case: 

1 ) Betty Morehouse 

2) Terry Smith 

DEFENDANT'S LIST OF 
PENALTY PHASE WITNESSES 1 

PACE School 
P.O. Box 38 
Wapato, W A 98951 

PACE School 
P.O. Box 38 
Wapato, WA 98951 

CHRISTOPHER TAIT 
ATTORNE '( At~D COUNSEl.DFI AT lAW 

THE LANDMARK BUIL.DING 
230 SOUTH SECOND STREET 

sum: 201 
YAKlMo\, WASHINGTON 98901 
TELEPHONE 1509) 2413·1346 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 I 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

• 
3) jim Lin die 

4) Kathy Hammerburg 

• 
PACE School 

P.O. Box 38 
Wapato, WA 98951 

PACE School 
P.O. Box 38 
Wapato, WA 98951 

5) Mr. & Mrs. Ward Holzheimer S. Wapato Road 
Wapato. WA 98951 

6) Roy Dodd, Sr. 

7) jim Clements 

8) Dorothy Hudson 

9) Ross Darland 

1 0) Vikki Darland 

11 ) jean Darland 

12) Rapolean Grant 

13) Michelle Charbonneau 

DEFENDANT'S LIST OF 
PENALTY PHASE WITNESSES 2 

6221 Grandview 
Arlington, W A 98223 

S. Wapato Road 
Wapato, W A 98951 

Toppenish, W A 98948 

300 6th Avenue, S. 
Kirkland. W A 

300 6th Avenue, S. 
Kirkland, W A 

300 6th A venue, S. 
Kirkland, W A 

502 Victory Way 
Sunnyside, WA 98944 

P.O. Box 764 
Buckley, W A 98321 

CHRISTOPHER TAIT 
ATlDRNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 96901 
TE.LEPHONE \509} 2.48-,3.46 
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' 

1 I 
2 

3 

4 14) Sherry Shaw 
5 

5 15) Sherry Salcedo 
7 

8 

9 ! 
16) Debbie Charbonneau 

10 
17) Delores Bailey 

11 

12 

13 18) Marilyn DeLozier 
14 

15 
19) joy Wilson 

15 

17 

18 20) johnny Rae jones 
19 

20 21) Cullins Lambier 
21 

22 22) Eugene Lofton 
23 

24 

25 
23) jesse Smith 

25 24) Fred Faircloth 
27 

28 25) "Horseman" 

29 

30 
26) joanne McNeil 

31 

32 DEFENDANT'S LIST OF 

33 
PENALTY PHASE WITNESSES 3 

34 

• 

Rt. #4, Box 421 0 
Wapato, WA 98951 

Rt. # 1, Box 345, Lot A 
Wapato, WA 98951 

Unknown 

417 W. First 
Wapato, WA 98951 

Wapato High School 
Wapato, WA 98951 

40th & Nob Hill, Suite #23 
Yakima, WA 98908 

6208 S. Fountain 
Seattle, WA 98178 

Seattle, WA 

175118thAve.,S. 
Seattle, WA 98144 

Seattle, WA 

Seattle, WA 

Seattle, WA 

3913 S. Angel Place 

CHRISlOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

THE L.ANDMAAK BUILDING 
.230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TElEPHONE 1509/ 248-l.J.iS 
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27 
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30 

31 

32 

33 

34 
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II 

• 

27) Ervin Ray McNeil 

28) Ray Jr., McNeil 

29) Andy Cummins 

30) Johnny Cummins 

31) Veronica Faircloth 

32) Carol Speck 

33) John Hubbard 

34) Wally McNeil 

35) Don McNeil 

36) Frances Coles 

37) Officer Kukola 

38) Officer Bowen 

DEFENDANT'S LIST OF 
PENALTY PHASE WITI\TESSES 4 

• 
Seattle, WA 

633 Sterling Street 
Sedro Wooly, W A 98284 

Yakima, WA 

Mt. Vernon, WA 

Mt. Vernon, WA 

602 N. 3rd St, Apt. #2 
Yakima, W A 98901 

3 913 Angel Place 
Seattle, WA 

1491 0 Orchard Knob Rd. 
Dallas, Oregon 97338 

Seattle, WA 

Seattle, WA 

Box 1263 
Kodiak, Alaska 99615 

Yakima County Jail 
Yakima, W A 98901 

Yakima County Jail 
Yakima, WA 98901 

CHRISTOPHER TAIT 
A.TIOANEY AND COUNSELOI=t AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TELEPHONE (509) 248·134El 
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2 

3 39) Merry Sturm 
4 

5 
40) Dion Curtis 

6 

7 

8 41) Debby Kenny 
9 

10 
42) Mary Dee Teacher 

11 

12 

13 43) Marion Gomez 
14 

15 
44) Norma Betschardt 

16 

17 

18 45) Dennis Betschardt 
19 

20 46) Sally Scott Simmons 
21 

22 

23 47) Ed McColley 

24 

25 48) Ann Selland 
26 

27 

28 49) Walter & Kathryn Curtis 

29 

30 

31 

32 DEFENDANT'S LIST OF 
PENALTY PHASE WITNESSES 5 

33 

34 

• 
1728 Jerome Avenue 
Yakima, WA 98902 

Rt. 2, Box 22 
Ephrata, WA 

2720 Fourth Street 
Union Gap, W A 98903 

417 W. First 
Wapato, WA 98951 

Rt. #2, Box 2484 
Prosser, WA 99350 

2670 Utopia Rd. 
Sedro Wooly, W A 98284 

2670 Utopia Rd. 
Sedro Wooly, WA 98284 

71 0 Coho Drive 
Burlington, WA 98233 

Mobil Villa Park 
Granger, WA 

616 S. 96th 
Seattle, WA 

Rt. #2, Box 22 
Desert Villa 
Ephrata, WA 

98932 

CHRISTOPHER TAfT 
ATI'ORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUilDING 
230 SOUTH SECOND .::.IREET 

SUITE 201 
YAI<'IMA.. WASHINGTON 98901 
TELEPHONE (509) '2M·"I3ol6 
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19 

20 

21 

22 

23 

24 

25 

26 
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29 

30 

31 

32 

33 

34 

• 

50) David Hastings 

51 ) Ed Descloux 

52) Harold Conner 

53) Richard Bauer 

54) Vanessa Smith 

55) joseph Carl 

56) Pastor Larry Bennette 

57) "Ola" Pender 

58) Rose (Kirby) Forner 

59) Sherry Shaw 

DEFENDANT'S LIST OF 
PENALTY PHASE WITNESSES 6 

• 

Office of Secretary of 
State 
P.O. Box 9000 
Olympia, W A 98504 

United States Navy 
San Francisco, CA 

208 North Track Rd. 
Wapato,WA 98951 

Walla Wall a Prison 
P.O. Box 520 
Walla Walla, WA 99362 

United States Army 

Box 2818 
Kodiak, Alaska 96615 

Yakima, WA 

3325 S. W. 1 06th 
Seattle, W A 98146 

C/0 4693 Escollonia Ct., S. 
Seattle, WA 98108 

Rt. #4, Box 421 0 
Wapato, WA 98951 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

THE LANDMARK BU\tD\N.G 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 96901 
TELEPHONE t509) 24S·134e 
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DEFENDANT'S LIST OF 
PENALTY PHASE WITNESSES 7 

• 

Attorney for Defendant McNeil 

CHRISTOPHER TAIT 
ATIORNEY At~O COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 99901 
TELEPHONE (5091 248·1346 
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IN THE SUPERIOR COURT OF THE STATE 

IN AND FOR YAKIMA COUNTY 

STATE OF lvASHINGTON, · -:;;j f!/lr·. 1) 
,_ '- -'-)· "J'i"· ., ., /J I 1...'.. Of' 

vs. 

Plaintiff, ) 
) 
) 

'c.-. ) 

C• 

NO. 88-1-00428-1 

RUSSELL DUANE McNEIL, ) 
MEMORANDUM 
TO DEFENSE 
ADDITIONAL 
CHALLENGES 

IN OPPOSITION 
MOTION FOR 
PEREMPTORY 

Defendant. 
) 
) 

The defense has requested an additional twelve 

peremptory challenges during jury selection in this case. 

They cite unfavorab1e pre-trial pub1icity as the basis for 

this request. 

State v. Persinger, 62 Wn.2d 362, 365, 382 P.2d 497 

(1963) states: 

"The Sixth Amendment of the United States 
Constitution and the tenth amendment of 
the Washington Constitution provide that 
one accused of a crime has the right to 
a trial by an impartial jury. However, 
neither constitution requires congress 
or a state legislature to grant peremp
tory challenges to an accused. Nor does 
either constitution provide for any 
particular method of securing to an 
accused the right to exercise the 
peremptory challenges which a legis
lative body grants him. Holmes v. 
United States, 134 F.(2d) 125 (1943); 
Ph~lbrook v. United States, 117 F.(2d) 
632 (1941); 31 Am. Jur., Jury Sec. 230. 
The matter of peremptory challenges 
rests entirely with the legislature. 
People v. Kassis, 145 Misc. 493, 259 
N.Y.S. 339 (1931); People v. Doran, 
246 N.Y. 409, 159 N.E. 379 (1927); 
31 Am. Jur., Jury Sec. 230. It is 
limited only by the necessity of 
having an impartial jury. 31 Am. 
Jur., Jury Sec. 230. 
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[3] Codefendants are not denied a fair 
trial by an impartial jury merely because 
they are required to exercise collectively 
their peremptory challenges. The law pre
sumes that each juror sworn in a case is 
impartial and above legal exception, 
otherwise he would have been challenged 
for 'cause'. United States v. Marchant & 
Colson, 25 U.S. 480, 6 L. Ed. 700 (1827). 
A peremptory challenge is not aimed at 
the disqualification of a juror. It is 
exercised upon qualified jurors who have 
not been excused for •cause•. People v. 
Roxborough, 307 Mich. 575, 12 N.W. (2d) 
466 (1943); Hall v. United States, 168 
F. (2d) 161, 4 A.L.R. (2d) 1193 (1948). 
In other words, a peremptory challenge 
is not exercised in the selection of 
jurors, but in their rejection. 
People v. Roxborough, supra. It 
enables a party to say who shall not 
try him; but not to say who shall be 
the particular jurors to try him. 
United States v. Marchant & Colson, 
supra. 

An accused cannot complain if he is 
tried by an impartial jury. He can 
demand nothing more. If, from those 
who remain, an impartial jury is 
obtained, the constitutional rights 
of an accused are maintained. People 
v. Roxborough, supra; Hayes v. Missouri, 
120 U.S. 68, 30 L.Ed. 578, 7 S. Ct. 
350 (1887). 11 

The issue of a request for additional peremptory 

challenges was specifically considered in State v. Kinder, 

21 Wn. App. 622, 625, 587 P.2d 551 (1978): 

"The defendant asserts that the denial 
of his request for an additional peremptory 
challenge violated his right to trial by an 
impartial jury, although defendant himself 
passed the juror for cause. The law presumes 
that each juror sworn in a case is impartial 
and above legal exception, otherwise, he 
would have been challenged for cause. State 
v. Persinger, 62 Wn.2d 362, 382 P.2d 497 
(1963). Both the sixth amendment to the 
United States Constitution and the tenth 
amendment to the Washington Constitution 



provide that one accused of a crime is 
entitled to trial by an impartial jury, 
but there is no constitutional right to 
peremptory challenges. State v. Persinger, 
supra; state v. Nelson, 18 Wn. App. 161, 566 
P.2d 1375 (1976). 

The number of challenges to be afforded 
defendants is a procedural matter 
properly controlled by court rule." Cf. 
State v. Tharp, 42 Wn.2d 494, 256 P.2d 
482 (1953). 

state v. Wilson, 16 Wn. App. 348, 356, 555 P.2d 1375 

(1976) also considered the issue of a defense request for 

additional peremptory challenges for exactly the same reason 

as in our present case, pre-trial publicity. The court 

stated: 

"The defendant suggests that the extensive 
pretrial publicity warranted favorable 
consideration of a request for additional 
peremptory challenges. There is no consti
tutional right to peremptory challenges. 
State v. Persinger, 62 wn.2d 362, 382 P.2d 
497 (1963). Nevertheless, court rule 
provides a limited number of them. 
erR 6.4(e) (1) provides in part: 

In prosecutions for capital 
offenses the defense and the 
state may challenge peremptorily 
twelve jurors each; in prosecu
tion for offenses punishable by 
imprisonment in a penitentiary 
six jurors each; • • . 

As a matter of actual count, 71 prospective 
jurors were seated and examined; 13 were 
challenged peremptorily; 13 (including an 
alternate who was dismissed prior to the 
jury's deliberation) were chosen to try the 
issues; and 45 were excused for one cause or 
another. In State v. Raga, 13 Wn. App. 630, 
536 P.2d 648 (1975), the court held that for 
purposes of determining the number of peremptory 
challenges, first-degree murder is not a 
"capital offense" unless punishable by death. 
See also State v. Johnston, 83 Wash. 1, 144 P. 
944 (1914). At the time of the commission of 
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these crimes Washin~ton had no valid statutory 
provision for impos2tion of the death penalty. 

We find no error in the trial court's denial 
of defendant's request for additional peremp
tory challenges." 

The latest word from our Supreme Court on this issue of 

the number of peremptory challenges to be allowed the 

defendant is contained in State v. Anderson, 108 Wn.2d 188, 

192, 736 P.2d 661 (1987): 

"While the number of peremptory challenges 
allowed might be subject to change, any 
amendment of CrR 6.4(e) (1) ought to be 
through the orderly procedures established 
by this court, GR 9, and not by case law." 

The number of peremptory challenges in capital cases 

have been set by statute and court rule at 12 challenges. 

The Washington cases uphold that number and state if the 

number available is to be changed, it should be accomplished 

by legislative action, not by the courts. 

The defendant can have as many challenges for cause as 

is necessary in order for the defendant to get an impartial 

jury. Peremptory challenges are to remove otherwise 

qualified and impartial jurors without giving any reason or 

cause. This is not constitutionally required and any 

privileges allowed in this area is for the legislature to 

decide. The defense request for additional peremptory 

challenges should be denied. 

DATED this llth 

vc."ii-IFJCA.TE OF TRAi'-lSMfTT.!!,.L 

On this ds\'. the undersigr.xf in Yakima, Washington. 
sent to t!'le HWH~f.Q} reca.-d t.:-- ~/deiendc:n~ 

day f August, ,1:8/ 

tJJtd';~/ /tfow -
W. HANSEN' 
Prosecuting Attorney 

28 a C?PY ~ this documAnt r:'f l.;.t.. r11at:. r"iS1QI1t1 prepaid, 
Oi oy Attorney:s ~~ie-:;;sd'ngP.r Sam<:.:. I certify under 

enaity of perjury unrx.; th~ !c..'::·: .._.. the State at 
/ashtngton that the fa~ true dnd corre,ct. 29 

30 ? ! 9 '- '- , _ , (! ftr 
i\Tio/ . '-SIGNED 
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• -· I (''I 'I "" 
IN THE SUPERIOR COU~T;GF 

IN AND. FOR YAKIMA··COUNTY 
'·. 

STATE OF WASHINGTON, '-:il- ) 
) 

Plaintiff, ) NO. 88-1-00428-1 
) 

vs. ) 
) MEMORANDUM IN OPPOSITION 

RUSSELL DUANE McNEIL, ) TO MOTION TO EXCLUDE DEATH 
) PENALTY BECAUSE HANGING 

Defendant. ) IS CRUEL PUNISHMENT 

The question raised by the defense that hanging is 

cruel punishment has been reviewed by the Washington 

appellate courts in recent years. 

State v. Frampton, 95 Wn.2d 469, 627 P.2d 922 (1981) 

was the first recent case to consider the matter. The 

Washington Supreme Court upheld the use of hanging to carry 

out a death sentence by a vote of 6 to 3 even though the 

opinion of the court on the hanging issue is contained in 

several concurring and dissenting opinions and is not 

contained in the lead opinion of the case. 

State v. Rupe, 101 Wn.2d 664, 701, 683 P.2d 571 (1984) 

cites the Frampton case with approval: 

In State v. Frampton, 95 Wn.2d 469, 627 
P.2d 922 (1981), we rejected the argument 
that death by hanging was unconstitutional." 

State v. Campbell, 103 Wn.2d 1, 31, 691 P.2d 929 (1984) 

cites both of the above cases with approval: 

"We held that imposition of the death 
penalty is not per se unconstitutional, 
since both the federal and state consti-
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tutions recognized capital punishment 
at the time of their adoption. Smith, 
at 777-78. We further address the 1ssue 
of cruel punishment in State v. Frampton, 
95 Wn.2d 469, 627 P.2d 922 (1981) 
(rejecting an argument that hanging was 
unconstitutionally cruel) and in State v. 

-Rupe, 101 Wn.2d 664, 683 P.2d 571 (1984) 
(reJecting an argument that a choice 
between hanging and lethal injection was 
unconstitutionally cruel)." 

Finally, the latest ruling by our Washington supreme 

court on this issue was contained in its decision on a 

personal restraint petition by the defendant, Charles R. 

Campbell, in State v. Campbell, 112 Wn.2d 186, 192, 

P. 2d (1989): 

"In his pro se supplemental brief, campbell 
invites the court to reconsider its decision 
that execution by hanging does not constitute 
cruel and unusual punishment under the 

_eighth amendment to the United States Consti
tution and article 1, section 14 of the 
Washington State Constitution. See State v. 

-Frampton, 95 Wn.2d 469, 627 P.2d~2 (1981). 
S1nce we decided Frampton, at least two 
other states have upheld statutes providing 
for execution by hanging. DeShields v. State, 
534 A.2d 630 (Del. 1987), cert. den1ed, 108 
s. ct. 1754 (1988); McKenzie v. Osborne, 
195 Mont. 26, 640 P.2d 368 (1981). We 
decline to reconsider Frampton." 

The Washington Supreme Court has had several 

opportunities recently to consider this defense motion and 

has consistently and unwaveringly stated that execution by 

hanging does not constitute cruel and unusual punishment 

under either the Federal Constitution or the Washington 

State Constitution. Therefore, the defense motion to 
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exclude the death penalty aspects of this case because 

hanging is cruel punishment should be denied. 

DATED this 

HWH:sw 
HWH4.(P) 

11th day of August, 1989. 

Respectfully submitted, 

JEFFREY C. SULLIVAN 

~
o e tin~ At~o~ne 
" ( /J -../~ (_. .. I./ . """""---

' OWARD W. HANSEN 
Deputy Prosecuting Attorney 
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•• • • r83&~~ 
IN THE SUPERIOR COURT OF THE STATE OF WASH~TO'f';[l f,':irro ,, ... 7- 1l j ~ 

IN AND FOR YAKIMA COUN1Y "U ( .':_ 
1-1 G 01989 -- . 

emy MoGILLEN, YAY.!MA COUNTY CLE~K 

vs. 
) f? -I - 'f:L8 -I -) NQ ______________________ _ 

) 

l ORDER (/V\ Y)el"'~~i l_s ftfotziJ~ 
l f~ p/.t,~ I tC f'O(),.v P5 

KAPP 
{!J) -# II o 0 · tll> -G 

~to 
rH 

DONE IN OPEN COURf this +day of --1-"'l~r-=-~---· 19£1 

Approved as to form: 

Attorney for 
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YAKIMA COutnY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

·Defendant 

STATE OF WASHINGTON 

COUNTY OF YAKIMA 

) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
)ss. 
) 

NO: 88-1-00428-1 

AFFIDAVIT OF 
CHRISTOPHER T AIT 

CHRISTOPHER T AIT, being first duly sworn upon oath, 
deposes and states: 

I am the attorney for the Defendant, Russell Duane McNeiL I 
make the foregoing affidavit in support of my Motion For 
Expenditure Of Public funds To Hire National jury Project 

The National jury Project is a company in Oakland, California 
which is in the business of assisting trial lawyers in selecting 
juries for their cases. One of the particular problems which they 
often address is jury selection, and change of venue. 

I spoke today with Lois Heaney, of that firm. If we are 
allowed to retain their firm, their work will roughly consist of the 
following: 

AFFIDAVIT OF 
CHRISTOPHER T AIT 1 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
2.:30 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHING10N 98901 

TELEPHONE (5091 2.1.8-1346 
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A. thorough review of the publicity generated to date. 
B. design of questionnaire 
C. public opinion telephone survey of 400 people 
D. review of survey results 
E. preparation of reports 
F. testimony at hearing on venue change 

All these steps will be interspersed with conferences with counsel. 
In so doing, I believe that we will be able to examine the 
quantitative and qualitative impact of the publicity we have all 
seen. In particular, we will enable ourselves to "take the 
temperature" of the community with respect to these alleged 
crimes. It will cost at least $20,000.00 for this work, and possibly 
$30,000.00. Some of that cost depends on whether the 
telephoning is done long distance or locally. 

Absent this work, our Motion to Change Venue will be argued in 
somewhat of a vacuum. We know that much publicity has 
surrounded this case since before it was filed, but until this work 
is done and the results are in, we will not have been able to · 
analyze that publicity in any meaningful way. Any decision 
made without such an analysis will be lacking in the substance 
and foundation necessary to the due process which we know is 
required. 

AFFIDAVIT OF 
CHRISTOPHER T AIT 2 

CHRISJOPHER TAIT 
ATIDRNEY Atm COUNSELOR AT LAW 

THE LANDMARK BUILDING 
23~ SOUTH SECOND STREET 

SUITE 201 
VAI<IMA. WASHINGTON 96901 
TELEPHONE l50'i:l) 246-1346 
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Dated this 9th day of August, 1989. 

AFFIDAVIT OF 
CHRISTOPHER T AIT 3 

CHRISTOPHER T T 
Attorney for McNeil 

-
G?t,~:, ~ &ta 

NOTARY PUBLIIn and for the 
State of Washington, residing at 
Yakima. 

CHRJSlOPHER TAIT 
ATlORNEY AND COUNSELOR .11\1" LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STRES 

SUITE 201 
YAKIMA. WASHINGTON 98901 
TELEPHONE (5091 248·1346 
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BETT.' !.1CGI LLEi~ 
YAKiiilA COUNTY GLER 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON~ fiL) 0 

) 
Plaintiff, ,-.--) 

., -'. ) .. 

vs. ) 
) 

RUSSELL DUANE McNEIL, ) 
) 

Defendant ) 

;:.c,l ! ' 1 -
1 '. ·1 _r; 

NO: 8_8-1-00428-1 

MOTION FOR EXPENDITURE 
OF PUBLIC FUNDS TO HIRE 
NATIONAL JURY PROJECT 

Comes now defendant Russell Duane McNeil, by and through 
his counsel Christopher Tait and Thomas A. Bothwell, and moves 
the Court for the entry of an Order Allowing the Expenditure of 
Public Funds in the sum of approximately $30.000.00 to hire 
personnel from the National jury Project to conduct a public 
survey and to analyze the publicity which has been generated to 
date. This motion is based on the records and files herein, and on 
the affidavit of counsel, attached hereto and hereby incorporated 
by reference. 

Dated tbi' 9th day of Augu". 19~ G~" 

CHIUPHERIT 

l'vlOTION FOR EXPENDITURE 
OF PUBLIC FUNDS TO HIRE 
NATIONAL JURY PROJECT 1 

Attorney for Defendant McNeil 

d I c! 
, I 

CHRISTOPHER TAIT 
A.TlOANEY AND COUNSELOR Jtr LAW 

THE LANDMARK BUILDING 
2:'30 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 98901 
TELEPHONE (509J 248·'1346 
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BETTY MCGILLEN 

YAKIMA COUNTY CLERK 
IN THE SUPERIOR COURT Of THE STATE OF WASHINGTON 

IN AND FOR YAKIMA coUNTI· 

STATE OF WASHINGTON, ··~:8 ~!UL; e Pf'l 1i OS 

Plaintiff, _) _ NO: ~8,-1-00428-1 
'-- ·);. ;- .- ' -' 
. )~LcC.-:· -., vs. .. 1

' ' • 

) 
RUSSELL DUANE McNEIL, ) 

) CERTIFICATE OF 
) MAILING 

Defendant ) 
) I 

I certify that on this 31st day of july, 1989, I caused to be 
mailed First Class, United States Mail, postage prepaid, a copy of 
the foregoing, SUBPOENA DUCES TECUM to: 

KENE - KZHR Radio 
Fort Road 
Toppenish, W A 98948 

KDNA- Radio 
120 Sunnyside A venue 
Granger, W A 98936 

Ellensburg Daily Record 
Fourth & Main Street 
Ellensburg, WA 98926 

CERTIFICATE OF MAILING 1 

CHRISTOPHER TAIT 
AT7DRNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, W.ASHINGTON 989D1 
TELEPHONE (509) 248·1346 
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Prosser Record Bulletin 
613 7th Street 
Prosser, W A 98938 

Sunnyside News 
520 South 7th 
Sunnyside, WA 98944 

Sunnyside Sun 
528 Edison 
Sunnyside, WA 98944 

Wapato Independent 
113 S. Wapato A venue 
Wapato, WA 98951 

Toppenish Review 
11 East Toppenish Avenue 
Toppenish, W A 98948 

KREW Radio 
638 Decatur 
Sunnyside, W A 98944 

KIHS - KGT A Radio 
Yakima, W A 98902 

CERTIFICATE OF MAILING 2 

• 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDltm 
230 SOUTH SECmm STREET 

SUITE 201 
YAKIMA. WASHlNGl'ON 98901 
TELEPHONE (.509) 248-1346 
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;_,;_, , , _ BETTY MCG! LLEN 

t:L•.~, f' PF• '-' YAI\!MA COUNTY CLERK 

IN THE SUPERIOR COURT OFT~ sfi-TE OF WASHINGTON 
IN ANID FOR Y AKIJ\fA COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

STATE OF WASHINGTON 

COUNTY OF YAKIMA 

• • I', -· 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) SS. 

) 

NO: 88-1-00428-1 

AFFIDAVIT OF PERSONAL 
SERVICE 

DIANA G. PARKER. being first duly sworn upon oath, deposes 
and states: 

That she is a citizen of the United States, over the age of 21 
years and not a party to the above-entitled action, and is 
competent to act as a witness thereto. 

That on the 8th day of August,1989, I did personally serve 
upon KAREN ROGERS of the Wapato Independent and on behalf of 
james Flint for the Toppenish Review, at the hour of 11:25 a .. m., 
the SUBPOENA/DUCES TECUM by delivering and leaving with her 
at 113 South Wapato Avenue, Wapato, Washington 98 9 S 1. 

AFFIDAVIT OF PERSONAL SERVICE 1 

CHRISlDPHER TAIT 
ATIDRNEY AND COUNSELOR AT LAW 

THE l.AN.DM ... RI<: BUlLD\NG 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 9B901 
TELEPHOt~E (5091 248-1346 
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DATED THIS 8th DAY OF AUGUST,1989. 
// 

SUBSCRIBED AND SWORN to before me this 8th day of 
August, 1989. 

Ql,;"",;. ) ~\8, f.& 
NOTARY PUBLIC 'fld for the 
State of Washington, residing at 
Yakima. 

AFFIDAVIT OF PERSONAL SERVICE 2 

CHRIS10PHER TArT 
A.TlORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
'fAKIMA, WASHINGTON '3B9u1 
TElEPHONE {509) 24S.1346 
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• • 
BETTY MCGILLEN 

YAKIMA COUNTY CLER 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN A!\rD IOORJ.YiAFQilVl-A.. cnumy ·-· rn t:;' DB 
STATE OF WASHINGTON, - ) 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

STATE OF WASHINGTON 

COUNTY OF YAKIMA 

J. 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) ss. 
) 

--
No: 88-1-00428-1 

AFFIDAVIT OF PERSONAL 
SERVICE 

DIANA G. PARKER, being first duly sworn upon oath, deposes 
and states: 

That she is a citizen of the United States, over the age of 21 
years and not a party to the above-entitled action, and is 
competent to act as a witness thereto. 

That on the 8th day of August,1989, I did personally serve 
upon ELLIOT K. LIEMAN, the General Manager of KNDO-TV. at the 
hour of 1 0:58 a.m., the SUBPOENA/DUCES TECUM by delivering 
and leaving with her at 1608 S. 24th Avenue, Yakima, Washington 
98902. 

AFFIDAVIT OF PERSONAL SERVICE 1 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECQUO STREET 

SUITE 201 
VAKIMA, WASHLNGroN 98901 
TE:LEPHONE (509) 248-1346 
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DATEDTIIIS8thDAYOFAU~ 

~~ 
'DiANAG:PARKER 

SUBSCRIBED AND SWORN to before me this 8th day of 
August, 1989. 

Q,;~) ~ &!,<£ 
NOTARY PUBU~ and for the 
State of Washington, residing at 
Yakima. 

AFFIDAVIT OF PERSONAL SERVICE 2 

CHRISTOPHER TArT 
ATIDRNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGION 96901 
TELEPHONE (509) 245-1346 
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i,J~ AUG 8 1989 

BETTY MCGILLEM I 
YAKIMA COUtHY CLERK 

IN THE SUPERIOR coThCf1clF THJf§r liTWF WASHINGTON 
IN AND FOR.YAKIMACOUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

,-. 
• .., : ! 

-'LV~.· 
. ' .J .. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

STATE OF WASHINGTON ) 
) SS. 

COUNTY OF YAKIMA ) 

NO: 88-1-00428-1 

AFFIDAVIT OF PERSONAL 
SERVICE 

DIANA G. PARKER, being first duly sworn upon oath, deposes 
and states: 

That she is a citizen of the United States, over the age of 21 
years and not a party to the above-entitled action, and is 
competent to act as a witness thereto. 

That on the 8th day of August,1 989, I did personally serve 
upon DAVE ETTL, the News Director for KAPP-TV, at the hour of 
11:02 a.m., the SUBPOENA/DUCES TECUM by delivering and 
leaving with him at 161 0 S. 24th Avenue Yakima, Washington 
98902. 

AFFIDAVIT OF PERSONAL SERVICE 1 

CHRISTOPHER TAfT 
ATIORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECONO STREET 

SUITE 201 
YAKIMA, WASHINGTON 9a901 
TELEPHONE (509) 24&1346 
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DATED THIS 8ili DAY OF AUG~ 

DIANA G. PARKER 

SUBSCRIBED AND SWORN to before me this 8th day of 
August. 1989. 

O.;.,"a 1 ~- ,J?n./,cc 
NOTARY PUBLIC and for the 
State of Washington, residing at 
Yakima. 

AFFIDAVIT OF PERSONAL SERVICE 2 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND SfRE!:T 

SUITE 201 
YAKIMA, WASHINGTON 96901 
TEL.EPHm~E (509J 24.9-1346 
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• 
BETTY MCGILLEN I 

YAKIMA COUNTY CLER, 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, ) O..., 
-·.,AL'- o prrr.L] o C.·v· I':J l.l 11 

Plaintiff, ) -, NO: 88-1-00428-l 
c-·: ~ . .- ' _1-'' 

c: \.1.·:::_;..,! -·- '- ) ~ vs_ 

RUSSELL DUANE McNEIL, 
) 
) 
) 

Defendant 
) 
) 
) 

AFFIDAVIT OF PERSONAL 
SERVICE 

STATE OF WASHINGTON 

COUNTY OF YAKIMA 

) 
) ss. 
) 

DIANA G. PARKER, being first duly sworn upon oath, deposes 
and states: 

That she is a citizen of the United States, over the age of 21 
years and not a party to the above-entitled action. and is 
competent to act as a witness thereto. 

That on the 8th day of August,1989, I did personally serve 
upon KEN MESSER, the Station Manager at KIMA-TV, at the hour 
of 11:55 a __ m., the SUBPOENA/DUCES TECUM by delivering and 
leaving with him at 2801 Terrace Heights Road, Yakima, 
Washington 98902. 

AFFIDA VU OF PERSONAL SERVICE 1 

CHRISTOPHER TAIT 
ATIORNEV AND COUNSEL-OR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND £.TREET 

SUITE 2D1 
YAKIMA. WASHINGroN 9890'1 
TELEPHONE (509t 248-1:346 
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DATED THIS 8th DAY OF AUGUST,l989. 

4<~ 
DIANA G. PARKER 

SUBSCRIBED AND SWORN to before me this 8th day of 
August, 1989. 

CAN~) 2 B.n 6c.0 
NOTARY PUBLIC~ and for the 
State of Washington. residing at 
Yakima. 

AFFIDAVIT OF PERSONAL SERVICE 2 

CHRISTOPHER TAIT 
..ulORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOU TI-l SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 98901 
TELEPHONE (509} 248·1:346 
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• 
BETTY MCGiLLEN 

YAKIMA COU!HY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
INcAND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, 

vs. 

,,;i:l Ai'·: "' l: , .. U::: 1. 

Plaintiff.-, - . 
:::v ,.\ ::- ~ 
.._,, I.J! I' • 

RUSSELL DUANE McNEIL, 

) 
P!'l) 1 QCI 

) NO: 88-1-00428-1 
--) . ' 

) . 

) 
) 
) 
) 

Defendant ) AFFIDAVIT OF PERSONAL 

STATE OF WASHINGTON 

COUNTY OF YAKIMA 

) SERVICE 

) 
) ss. 
) 

DIANA G. PARKER, being first duly sworn upon oath, deposes 
and states: 

That she is a citizen of the United States, over the age of 21 
years and not a party to the above-entitled action, and is 
competent to act as a witness thereto. 

That on the 31st day of july,1989, I did personally serve 
upon the following individuals at the following locations., the 
SUBPOENA DUCES TECUM by personally delivering and leaving 
with him/her the said Subpoena Duces Tecum. 

AFFIDAVIT OF PERSONAL SERVICE 1 

CHRISTOPHER TAIT 
ATIDRNE'I' AND COUNSElOR AT LAW 

THE LANDMARK BUitDttJG 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA., WASHINGTON 98901 
TELEPHONE f509) 248·1346 
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Diane Ulrich 
Program Director 
b.'YVE- TV, Channel #47 
1105 S. 15th Avenue 
Yakima, WA 98902 

· Dean De La Rosa 
KNDO- TV, Channel #23 
1608 S. 24th Avenue 
Yakima, W A 98902 

Robert Kennedy 
KAPP- TV, Channel #35 
1610 S. 24th Avenue 
Yakima, W A 98902 

Candaoe Hull 
KIMA - TV, Channel #29 
2801 Terrace Heights Road 
Yakima, W A 98902 

Eleanor Fasano 
Christian Broadcasting, Channel #32 
1700 S. 24th A venue 
Yakima, W A 98902 

Marvalene Broadhead 
KATS- FM, KIT- AM 
114 S. 4th Street 
Yakima,WA 98901 

AFFIDAVIT OF PERSONAL SERVICE 2 

• 

CHRISTOPHER TAIT 
ATIDRNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUIT!: 201 
YAKIMA. WASHING'iCN 9S901 
TELEPHONE (509) 248·1346 
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Michael Pursell 
KBBO Radio/KRSE 
2 120 Riverside Road 
Yakima, W A 98902 

• 

DATED THIS 8th DAY OF AUG~ 

~-
fJIANA G_ PARKER 

SUBSCRIBED AND SWORN to before me this 8th day of 
August, 1989_ 

QL.;oJ 9,;; J3., &t: 
NOTARY PUBLiill and for the 
State of Washington, residing at 
Yakima_ 

AFFIDAVIT OF PERSONAL SERVICE 3 

CHRJSlOPHER TAJT 
AT10RNEY AND COUNSELOR Pir LAW 

THE LANDMARK BUILDI~~G 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 96901 
TELEPHONE 1509) 248-1~6 
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SETTY MCGILLEN 1 

YAKIMA COUNTY CLERK 
-~~:; f/1)!: A 

P!? ~ 08 
IN THE SUPERIOR COURT OF THEs-:FATE OBVASHINGTON 

IN AND FOR Y AKIMA"·coUN'fY . -,. 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

_RUSSELL DUANE McNEIL, 

Defendant 

STATE OF WASHINGTON 

COUNTY OF YAKIMA 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) ss. 
) 

NO: 88-1-00428-1 

AFFIDAVIT OF PERSONAL 
SERVICE 

DIANA G. PARKER, being first duly sworn upon oath, deposes 
and states: 

That she is a citizen of the United States, over the age of 21 
years and not a party to the above-entitled action, and is 
competent to act as a witness thereto. 

That on the 1st day of August,l989, I did personally serve 
upon the following individuals at the following locations., the 
SUBPOENA DUCES TECUM by personally delivering and leaving 
with him/her the said Subpoena Duces Tecum. 

AFFIDAVIT OF PERSONAL SERVICE 1 

CHRISTOPHER TAfT 
ATIORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 9B9CJ1 
TELEPHONE {509) 248·1346 
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GREG ADAMS 
KMWX - Radio - KFFM 
North 4th & East Lincoln 
Yakima, WA 98901 

BOBCHUROI 
KUTIIKXDD Radio 
706 Butterfield 
Yakima, W A 98902 

• 

DATED THIS 8th DAY OF AUG~ 

~-, 
DIANA G. PARKER 

SUBSCRIBED AND SWORN to before me this 8th day of 
August, 1989. 

Qjp~P~LI(l ~~ thf;v 
State of Washington, residing at 
Yakima. 

AFFIDAVIT OF PERSONAL SERVICE 2 

CHRISlOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

THE lANDMARK BUILDING 
2:30 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. W,to.SHINGTON 98901 
TELEPHONE (509J 248-1346 
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BETTY McGILLEN __ 
'{[>.1\IM{l. CO\lNI'I CLtliK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

STATE OF WASHIN~;6.~lbL; S j Pf'1 2 % 

Plaintiff, ._,. ) _:NO: 88-1-00428-1 
c:: Ofl'•c: ) 
~up~o· , 

vs_ . ~- .. r: ··:) 

) 
RUSSELL DUANE McNEIL, ) 

) 
) 

Defendant ) ORDER SHORTENING TIME 

THE COURT having considered the motion of Defendant 
RUSSELL MCNEIL for shortening time for a hearing on Motion for 
Expenditure of Public Funds, now therefore, 

IT IS HEREBY ORDERED, and good cause having been shown: 
The Motion shall be heard on Wednesday, August 9, 1989 at 

1:30 p.m. 

DONE IN OPEN COURT THIS 8th DAY OF AUGUST, 19 

25 / .. 

26 f. p~~ENTj:D BY: 
27 l . ~ 11 
28 I I 
29 

30 

31 

32 ORDER SHORTENING TIME 1 

33 

34 

~II 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
23D SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 98901 
TELEPHONE (509! 248-1346 
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BETTY MCGILLEM 

YAKIMA COUNTY CLERK . ~-/J flU'· p. p· 
· '" ! 17 ? uc 

~ ro 
IN THE SUPERIOR CO~T OF THE STATE OF WASHINGTON 

IN A@,;.J;QR Y AKil\}A COUNTY 
-". . . 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

DEFENDANT'S MOTION 
FOR AUfHORIZATION AND 
EXPENDITURE OF PUBLIC 
FUNDS AND MOTION FOR 
ORDER SHORTENING TIME 

COMES NOW CHRISTOPHER T AIT, of attorneys for the above
named Defendant, RUSSELL DUANE McNEIL, and moves this Court 
for the entry of an order authorizing the expenditure of public 
funds to pay any and all costs incurred for the reproduction, 
collection, equipment costs and dubbing of any and all news 
stories regarding the deaths of Mike Nickoloff and Dorothy 
Nickoloff and the Defendant Russell Duane McNeil and/or Herbert 
"Chief" Rice. 

THIS MOTION is based upon the files and records herein and 
upon the Declaration of Counsel, attached hereto and hereby 
incorporated by reference. 

The undersigned further moves this court for an order 
shortening time because the deadline to produce the materials in 
this matter is now set for Thursday, August 19, 1989. 

DEFENDANT'S 1IOTION 
FOR AUfHORIZATION AND 
EXPENDITURE OF PUBLIC FUNDS 1 

~/0 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR .r...T LAW 

THE L.ANDMAFIK BUILDING 
2JO SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 9E.901 
TELEPHONE {5CI9) 248-134& 
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DATED THIS ff+' DAY OF AUGUST, 1989. 

4a· ~ Yt-0~ L/( 
CHRISTOPHER T AIT 
Attorney for Defendant McNeil 

DIANA G. PARKER, under penalty of perjury of the laws of 
the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is a private investigator hired to assist the 
above-named defendant's attorneys, and is currently working out 
of the office Christopher Tait. 

The undersigned served the Subpoena Duces Tecum, 
attached hereto as Exhibit "A" and incorporated herein by 
reference on KAPP, Channel #35 and its counsel, and other various 
local radio stations and local television programs. 

On August 7, 1989 at approximately 4:15p.m., a MOTION OF 
-KAPP-TV TO QUASH OR MODIFY SUBPOENA DUCES TECUM was 
served upon the above-named Defendant's counsel from MICHAEL 
F. SHINN of the law firm of GAVIN, ROBINSON, KENDRICK, REDMAN 
& PRATT, INC., P.S., Attorneys At Law. The motion of Kapp-TV to 
Quash or modify Subpoena Duces Tecum is noted for a hearing on 
August 18, 1989, at the hour of 1:30 p.m. 

The materials requested on the Subpoena Duces Tecum, 
attached hereto, are absolutely necessary and should be provided 
to enable the above-named Defendant's counsel to adequately 
represent him in this matter. 

DEFENDANT'S MOTION 
FOR AUTHORIZATION AND 
EXPENDITURE OF PUBLIC FUNDS 2 

CHRISTOPHER TAIT 
AITORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUll.OING 
230 SOUTH SECOND STREET 

SUITE 201 
"YAKIMA. WASHINGTON 96901 
TELEPHONE (509) 248-1346 
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DATED THIS 8th DAY OF JULY, 1988. 

DEFENDANT'S MOTION 
FOR AUTHORIZATION AND 
EXPENDITURE OF PUBLIC FUNDS 3 

• 

CHRISTOPHER TAIT 
!J'TORNEY AND COUNSELOR AT LAW 

THE lANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
~:AKJMA, WASHINtn()N 96!:'101 
TELEPHONE (~09) 248·1346 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, ) 
) 
) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

RUSSELL DUANE MCNEIL, ) 
) 

Defendant . ) 

TO: KftPP.~ 35 
A:NDTO: C~ 

NO. 88-1-00428-1 

SUBPOENA DUCES TECUM 

IN THE NAME OF THE STATE OF WASHINGTON, YOU ARE 
HEREBY COMMANDED TO SURRENDER any and all of the following 
transcripts and/or tapes of news media coverage of any and all 
kind and nature regarding the publicity surrounding the deaths of 
Mike and Dorothy Nickoloff and the Defendant Russell Duane 
McNeil and/or Herbert "Chief' Rice, now in your possession or 
under your control, immediately for the defense attorneys' review 
and presentation to the Honorable F. James Gavin as provided by 
the Washington Superior Court Civil rules CR45(b), to-wit: 

A. Including but not limited to the following: 

1. 1/7/88 Death of Mike & Dorothy Nickoloff 
2; -118/88 - 1/26/88 Investigation of deaths 
3.' 1127/88 Arrest of Russell Duane McNeil 

SUBPOENA DUCES TECUM 1 

EXHIBIT _A_ 
·. 

CHRISTOPHER TAIT 
ADORNEY A"''O COUNSELOR ~T LAW 

THE U.NOMAAI" BUILDING 
~~- --·-. ---- ---
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4. 3/12/88 

5. 3115/88 
6. 4/13/88 
7. 5128188 
8. 6/4/88 
9. 8/19/88 
10. 9/10/88 

11. 
. 12. 

1/1/89 
1/11/89 

• 
·. 

; 

' 

judge to decide if McNeil is 
to be tried as an adult 
juveniles to be tried as adults 
Extension granted 
jeffrey C. Sullivan seeks death penalty 
Legal disputes RE: Separate trials 
Defense argue death penalty 
Case to Supreme Court 

Nickoloff case is #2 news story 
Supreme Court denies motion RE: Death 
Penalty 

13. 1/28/89 Additional Prosecuting Attorney hired to 

14. 
15. 
16. 
17. 
18. 
19. 
20. 

21. 

22. 

2/4/89 
2/7/89 
2/26/89 
4/11/89 
4/21/89 
5127/89 
6/26/89 

defend State RE: Complexity of McNeil case 
Case is delayed RE: U.S.S. Court 
McNeil trial to occur 
Two teens up for death penalty 
Closed hearing requested 
Rice requests bail RE: to see mother 
Closed hearing issue discussed 
Supreme Court issues juvenile death 
penalty decision 

7 I 11/89 judge Gavin rules on various matters; sets 
trial dates 

7/24/89 thru 7/26/89 McNeil3.5 Hearing 

SUBPOENA DUCES TECUM 2 

CHRISlOPHER TAIT 
ATTOANE"" AND CO'.JP..:!;;:~R JJ ~ 

THE i..ANt)MAF!. .. SJILD1NG 
230 SOuTH SECOt•-:: SlRE.ET 
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SUBPOENA DUCES TECUM 3 
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CHRISTOPHER TArT 
ATIORNEY ANO COIJNSE\.OR liJ LAW 

THE LANDMA."tK BUILDING 
';.>~.., ~liT""' _<::C:("",..,I>.In C:TD!:"C"'\' 
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BETTY McGillEN, YAKIMA COUNTY CLERK 

•· ... ·ALl'· ~l0 I \:< 8 Pf'i 2 '15 

. ' . 

IN THE SUPEihOR"COURT OF. THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

10 STATE OF WASHINGTON, ) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 88-1-00428-1 
11 

12 

13 
vs. 

Plaintiff, 
FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND ORDER ON HEARING 
OF MOTION FOR CrR 3.5 

14 RUSSELL DUANE McNEIL, HEARING CLOSURE 

15 

16 

17 

Defendant. ____________________________ ) 

18 THIS MATTER coming on regularly for hearing on 

19 . Defendant's motion for closure of the CrR 3. 5 hearing; the Court 

20 having considered arguments of counsel for the Plaintiff and 

21 Defendant, as well as argument presented by MARK FICKES and 

22. VELIKANJE, MOORE & SHORE, INC., P.S., attorneys for the Yakima 

23 Herald-Republicl; the Court having further considered the 

24 AFFIDAVIT OF CHRISTOPHER TAIT and the AFFIDAVIT OF HOWARD W. 

25 HANSEN, the Court makes the following, 

26 FINDINGS OF FACT 

27 ( 1) This case involves charges of aggravated, first-

28 degree murder (two counts) against the Defendant. The State is 

29 requesting the death penalty. 

30 (2) This case, and that of the companion co-Defendant, 

3l has received a significant amount of pre-trial publicity, in the 
32 

33 

34 

35 

36 

cmedia, 

1 

e.g., newspaper, television, radio. Illustrative of the 

The Court also inquired of all other representatives of 
the media or public attending the hearing on motion for 
closure; no one else requested the opportunity to present 
views. 

!-FINDINGS/CONCLUSIONS/ORDER 
RE 3.5 BEARING CLOSURE 

LAW OFFICES OF 
PREDILETIO, HALPIN, CANNON, 

SCHARNIKOW 8: BOTHWELL. P.S, 
:102 N. 3RC ST., P.o. I!IOX 2.!29 

YAKIMA., W"''SHlNG"tON 98907-'2.t2.9 
TEL. 248-1900 AREA CODE !509 
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relative notoriety is an article in the Yakima Herald-Republic, 
January 1, 1989, issue, reporting that the "Nickoloff Murders" was 

·ranked as number two in "the top 10 local stories of 1988." This 

case has also received additional publicity following the recent 

United States Supreme Court decision allowing capital punishment 

against 17-year-olds, as well as escalating publicity as the trial 

nears. Trial is scheduled to commence September 5, 1989. 

(3) This Court has not yet held a hearing on Defendant's 

previously-filed motion for 

yet requested a hearing 
13 

on 

change of venue. (Defendant has not 

said motion.) Based upon the record 

this Court is not inclined to change currently before the Court, 

venue. However, the Court has reviewed a transcript of the Defen-
15 

dant's statement which would be the subject of the CrR 3.5 
16 

hearing. Also, the affidavits of Mr. Hansen and ~lr. Tait (with 
17 

attachments thereto) summarize other evidence which would be 
18 

presented at the CrR 3.5 hearing. It appears that most, if not 
19 

all, of the evidence which would be presented at the CrR 3. 5 
20 

hearing has not previously been reported. 
21 

22 
From the foregoing FINDINGS OF FACT, the Court now makes 

and enters the following, 
23 

CONCLUSIONS OF LAW 
24 

25 
1.0 Both the "reasonable likelihood" and "substantial 

probability" standards are met as follows: 
26 

27 
1.1 There is a substantial probability that irreparable 

damage to Defendant's fair trial will result from conducting the 
28 

CrR 3.5 hearing in public; 
29 

1.2 Defendant has shown a reasonable likelihood of 
30 

prejudice to his fair trial right, if the CrR 3.5 hearing were 
31 

open. 
32 

33 
1.3 There is a substantial probability that alternatives 

to closure will not adequately protect the 
34 

3C 

36 

fair trial. The alternatives considered 

limited to: 

2-FINDINGS/CONCLUSIONS/ORDER 
RE 3.5 HEARING CLOSURE 

Defendant's right to a 

include but are not 

LAW OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
302 N. :lRC ST., P. O. BOX 2.129 

YAKIMA, WASHlNGTON 98£107-2129 

TEL, 2.48-1900 AREA COD!!: 509 
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(a) Changing venue; 

(b) Conducting the CrR 3.5 hearing after a jury 

has been sequestered; 

(c) Continuing the trial date so as to possibly 

~separate in 
8 

time the trial from the publicity arising from the CrR 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

3.5 hearing; and 

(d) Allowing the public to attend the hearing, 

but entering a "gag" order, intended to restrain dissemination of 

information by those in attendance. 

1.4 There is a substantial probability that closure of 

the CrR 3.5 hearing will be effective in protecting against harm 

or prejudice. 

2.0 Because Defendant was a juvenile at the time of his 

statement, the CrR 3. 5 hearing is anticipated to include a much 

more involved and detailed evidentiary presentation than is 

involved in an adult's CrR 3.5 hearing. 

3.0 The various alternatives to closure do not 

sufficiently guarantee Defendant's right to a fair trial. Closure 
23 

24 
of the CrR 3.5 hearing is the least restrictive means available. 

If review of this order 

include this Court's oral 

is requested, 

ruling. 

the record should also 
25 

26 

27 

28 

29 

NOW, THEREFORE, IT IS HEREBY ORDERED as follows: 

The motion for closure, joined in by the Plaintiff, is 

granted. This order relates only to the hearing to be conducted 
30 

pursuant tc CrR 3.5. These findings and conclusions relate to the 
31 

particular evidence to be presented at a CrR 3.5 hearing and the 
32 

particular facts of this case. 
33 

The affidavits of Mr. 
34 

Howard Hansen, Deputy Prosecuting 

of attorneys for Attorney, as 
35 

well as Mr. Christopher 

the Defendant, 
36 

(and attachments thereto) 

3-FINDINGS/CONCLUSIONS/ORDER 
RE 3.5 HEARING CLOSURE 

Tait, 

relative to the motion 

LAW OFFICES OF 
PREDILETTO, HALPiN. CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
302 N. 3RC ST., P.O. !!OX 2.12.9 

YAKIMA, WASHIN"GTON 98907-2129 
TEL. 248-1900 AREA COD!! 509 
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for closure shall be sealed. The contents of neither aff ida vi t 

may be disclosed to the public, subject to further order of this 

Court. 
6 

7 

8 

9 

A determination as to when the record of the CrR 3. 5 

hearing m~y be made public shall await further developments in the 

case, e.g., whether venue will be changed; whether the jury will 

10 

ll 

12 

13 

14 

r.REJ 
!17 ! 
1 ' 
\18 

19 

20 

21 
orneys for Defendant 

APPROVED AS TO FORM; NOTICE 
22 OF PRESENTMENT WAIVED: 
23/) /) /l ' 
24c~~~ c'l~ 
25 7J'EF~SULLIVAN 

vHOWARD W. HANSEN 
26 Of Attorneys for Plaintiff 
27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

I I I 

4-FINDINGSICONCLUSIONSIORDER 
RE 3.5 HEARING CLOSURE 

F. J 

whether the 

APPROVED AS TO FORM; NOTICE 
OF PRESENTMENT WAIVED: 

Velikanje, Moore & Shore, 
Inc., P.S. 

Of Attorneys for the 
Yakima Herald-Republic 

l-AW OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
::!102 N. 3RD ST., P, 0, SOX Z1Z9 

YAKlNA, WASHINGTON 98907-2129 
TEL, 248-1900 AREA CODI!. 509 
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STATE OF 

RUSSELL 

? 

. 0 M 

~ ~.,;~ ~=\ 
IN THE SUPERIOR COURT OF THE STATE OF WASHi~TON 

IN AND FOR YAKIMA COUNTY u ll.U G 

WASHINGTON, 

Plaintiff, 

v. 

DUANE McNEIL, 

Defendant. 

) 
) BETTY MCGILLE 
) NO. 88-1-00428-1Yfvu,iJA COUNTY C 
) 
) MEMORANDUM OF KAPP-TV IN 
) SUPPORT OF MOTION TO 
) QUASH OR MODIFY SUBPOENA 
) DUCES TECUM 
) 

I 

STATEMENT OF FACTS 

on or about July 31, 1989, a Subpoena Duces Tecum was 

served upon KAPP-TV for production of various materials regarding 

media coverage of the deaths of Mike and Dorothy Nickoloff. (A 

·copy of the Subpoena is attached hereto and incorporated herein 

by reference). No return date is given on the Subpoena; however, 

the materials, which cover the span of a year and a half, are 

requested "immediately." The Subpoena seeks any and all 

transcripts andjor tapes from January, 1988 to date, concerning 

the Nickoloffs' deaths, "including but not limited to" certain 

specific events delineated in the Subpoena. 

KAPP-TV is a local television station which operates on a 

·tight budget, and whose employees typically devote in excess of 

-forty hours per week to the business of gathering, editing, and 

producing the news. The Subpoena would require KAPP-TV employees 

to search through each day's paperwork for a year and a half to 

find stories related to this case, and would greatly disrupt the 

station's work. 

There are typically six to ten stories produced each day. 

KAPP-TV MEMORANDUM IN 
SUPPORT OF MOTION 

1 

LAW OFFICI!S OF 

GAVIN, ROBINSON, KENDRICK, REDMAN 

& PRATT, INC., PS. 

120 NORTH NACHI!!5 AVENUE 

P. 0, BOX ~;:49 

YAKIMA, WASHINGTON ,65107 

TEL-EPHONE (!509] 453-~131 

·:>-.... 

Emf 



1 1 
The script for each story is logged into a looseleaf binder and 

2 with each script there is a number for the videotape on which the 

3 story appears. Assuming an average of eight stories per day, 

4 -five days per week, approximately 3,100 stories would have to be 

5 _reviewed to comply with the Subpoena. Once found in the log 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

24 

25 

26 

27 

28 

29 

30 

31 

33 

34 

book, the videotaped material can be located on the file tapes. 

However, the videotaped material relating to the present case is 

scattered across dozens of tapes, each tape being sixty minutes 

long. KAPP-TV employees would have to scan through dozens of 

sixty-minute tapes to locate each one or two-minute story. 

Once the videotaped story is located, it must be recorded 

onto another tape. This process of reviewing and copying 

videotape would tie up one of KAPP-TV's three edit bays and its 

only photographer, for hours. All of the edit bays, and the 

photographer, are normally needed to put on the regular KAPP-TV 

television newscast. 

II 

DISCUSSION 

A. compliance With the subpoena would Interfere With the 
News Gathering Activities of KAPP-TV. Which Are Protected Under 
the First Amendment of the Federal Constitution, and Article I. 
section 5, of the Washington State Constitution. 

Our Federal and State Constitutions grant certain 

protections designed to encourage and foster the freedom of the 

press. 

Congress shall make no law respecting an 
establishment of religion, or prohibiting the 
free exercise thereof; or abridging the freedom 
of speech, or of the press; or the right of the 
people peacably to assemble, and to petition the 
Government for a redress of grievances. 

First Amendment, United States Constitution. 

Every person may freely speak, write and publish 
on all subjects, being responsible for the abuse 
of that right. 

~rticle I, Section 5, Washington State Constitution. 

KAPP-TV MEMORANDUM IN 
SUPPORT OF MOTION 

2 

L.AW OFFICES OF 

GAVIN, ROBINSON, KENDRICK, REDMAN 

& PRATT ,INC., PS. 

1.;:0 NORTH NACHES AVENU.E 
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YAKIMA, WASHINGTON 18!107 

TEL.EPHONE (509) 453·91'31 
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Several courts from various jurisdictions have recognized 

·the First Amendment implications and importance of the news 

-gathering process and rights of the press to publish what it 

chooses, without serving as a resource library for litigants. 

These courts have established that a reporter's materials such as 

photographs and videotapes are qualifiedly privileged under the 

-First Amendment guarantees of free press and speech. United 

States v. Cuthbertson, 630 F.2d 139 (3d Cir. 1980), cert. den. 

449 U.S. 1126; Matter of Consumers Union, 495 F.Supp. 582 

(S.D.N.Y. 1980); O'Neill v. Oakgrove Constr., 528 N.Y.S.2d l, 523 

N.E.2d 277, 71 N.Y. 2d 521 (1988); People v. Bova, 460 N.Y.S. 2d 

230, 118 Misc. 2d 14 (1983); Bell v. city of Des Moines, 412 

N.W.2d 585 (1987). 1 

The basis for the qualified constitutional protections 

afforded the press are that, 

The autonomy of the press would be jeopardized if 
resort to its resource materials by litigants 
seeking to utilize the news gathering efforts of 
journalists for their private purposes, were 
routinely permitted. Moreover, because 
journalists typically gather information about 
accidents, crimes, and other matters of special 
interest that often give rise to litigation 
attempts to obtain evidence by subjecting the 
press to discovery as a non-party would be 
widespread if not restricted. The practical 
burdens on time and resources. as well as the 
consequent diversion of journalistic effort and 
disruption of news gathering activity would be 
particularly inimical to the vigor of a free 
press. 

1 To date, the Washington State Supreme Court has indicted 
only that a common law privilege exists for news reporters where 
information is gathered from confidential sources. Senear v. 
Daily Journal American, 97 Wn.2d 148, 641 P.2d 1180 (1982); 
Clampitt v. Thurston County, 98 wn.2d 638, 658 P.2d 641 (1983). 
The privilege applies in criminal proceedings, as well as civil 
matters. State v. Rinaldo, 102 Wn.2d 749, 689 P.2d 392 (1984). 
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For these reasons, the courts in New York and 
elsewhere, Federal and State, have recognized a 
reporter's qualified privilege under the First 
Amendment guarantee of free press and speech. As 
formulated by the decisions of these courts, the 
privilege bars coerced disclosure of resource 
materials, such as photographs, which are 
obtained or otherwise generated in the course of 
news gathering or news preparing activities, 
unless the moving litigant satisfies a tripartite 
test. Under the tripartite test, discovery may 
be ordered only if the litigant demonstrates, 
clearly and specifically, that the items sought 
are (1) highly material, (2) critical to the 
litigant's claim, and (3) not otherwise 
available. Accordingly, if the material sought 
is pertinent merely to an ancillary issue in the 
litigation not essential to the maintenance of 
the litigant's claim, or obtainable through an 
alternative source, disclosure may not be 
compelled. 

O'Neill v. Oakgrove Constr., 528 N.Y.S.2d at 3 (citations 

omitted) (emphasis added). 

The constitutional protections apply regardless of 

!9 whether or not confidential information is sought. Matter of 

20 
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24 
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consumers Union, 495 F.Supp. at 586; United States v. 

Cuthbertson, 630 F.2d at 147, and regardless whether the case is 

civil or criminal in nature. 

[A]cceptance of defendants' view that their 
constitutional interests in a criminal trial 
preclude the existence of a journalist's 
privilege in criminal cases would amount to a 
finding that these interests always prevail over 
the First Amendment interests underlying that 
privilege. However, in Nebraska Press 
Association v. Stuart, 427 u.s. 539, 561, 96 
s.ct. 2791, 2803, 49 L.Ed.2d 683 (1976), the 
Supreme Court stated that: 

The authors of the Bill of Rights did not 
undertake to assign priorities as between 
First Amendment and Sixth Amendment rights, 
ranking one as superior to the other • . . 
[I]f the authors of these guarantees, fully 
aware of the potential conflicts between 
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them, were unwilling or unable to resolve 
the issue by assigning to one priority over 
the other, it is not for us to rewrite the 
Constitution by undertaking what they 
declined to do. 

A defendant's Sixth Amendment and due process 
rights certainly are not irrelevant when a 
journalist's privilege is asserted. But rather 
than affecting the existence of the qualified 
privilege, we think that these rights are 
important factors that must be considered in 
deciding whether, in the circumstances of an 
individual case, the privilege must yield to the 
defendant's need for the information. 

Cuthbertson, at 147. 

The qualified constitutional protections recognized by 

these courts should apply in a case such as this where the burden 

placed upon KAPP-TV to comply with the Subpoena will result in 

substantial disruption of KAPP-TV's news gathering efforts, and 

diversion of KAPP-TV resources otherwise needed to gather, 

produce and edit the news. These effects interfere with KAPP's 

constitutional freedoms of the press. 

Since the constitutional protections afforded the press 

are of a qualified nature, the question becomes whether the 

defendant can demonstrate that the evidence sought is necessary 

to his defense and unobtainable from any less obtrusive source. 

O'Neill, at 3; Bell v. City of Des Moines, at 587. It is 

anticipated that the evidence in question is sought for defense 

purposes pursuant to erR 5.2(b) (2). 

The court may order a change of venue to any 
county in the state: 

* 
* 
* 
Upon motion of the defendant, supported by 
affidavit that he believes he cannot receive a 
fair trial in the county where the action is 
pending. 
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The factors which are to be considered in determining 

whether a change of venue is appropriate, based upon pretrial 

publicity, are: 
(1) the inflammatory or noninflammatory nature of 
the publicity; (2) the degree to which the 
publicity was circulated throughout the 
community; (3) the length of time elapsed from 
the dissemination of the publicity to the date of 
trial; (4) the care exercised and the difficulty 
encountered in the selection of the jury; (5) the 
familiarity of prospective or trial jurors with 
the publicity and the resultant effect upon them; 
(6) the challenges exercised by the defendant in 
selecting the jury, both peremptory and for 
cause; (7) the connection of government officials 
with the release of publicity; (8) the severity 
of the charge; and (9) the size of the area from 
which the venire is drawn. 

15 State v. Jeffries, 105 Wn.2d 398, 409, 717 P.2d 722 (1986); State 

16 v. Rupe, 101 Wn.2d 664, 675, 683 P.2d 571 (1984); Orland, 

17 Washington Practice, § 1606 (1983). The only factor which would 

18 require review of KAPP-TV's transcripts or tapes is the first, 

!9 "the inflammatory or noninflammatory nature of the publicity." 

20 The only evidence arguably necessary in this regard is the 

21 material broadcast concerning the deaths and the subsequent 

22 investigation and arrest of defendants. Tapes of the procedural 

23 aspects of the case, which were broadcast and which are strictly 

24 factual in nature, would not be necessary for defendant's 

25 purposes. Jeffries, at 409. 

2o KAPP-TV requests that the Court quash andjor modify the 

27 Subpoena to the extent defendant seeks discovery of transcripts 

28 and videotapes which are procedural in nature and unnecessary to 

29 show prejudicial pre-trial publicity, KAPP-TV further requests 

30 that defendant be required to demonstrate, to the Court's 

31 satisfaction, which of the delineated events in the Subpoena are 

32 reasonably necessary for defendant's purposes. 

33 

34 
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B. KAPP-TV's Motion to Quash or Modify the Subpoena 
Should Be Granted On the Basis That It Is Unreasonable and 
Oppressive. 

Civil Rule 45(b) provides, in part, that the court may: 

(1) quash or modify the subpoena if it is 
unreasonable and oppressive or (2) condition 
denial of the motion upon the advancement by the 
person in whose behalf the subpoena is issued of 
the reasonable cost of producing the books, 
papers, documents, or tangible things. 

Dave Ettl in his affidavit states that compliance with 

the subpoena will constitute a major undertaking on the part of 

KAPP in terms of man hours and equipment. Compliance will result 

activities of the in disruption 

station. In 

reviewed and 

of the normal news gathering 

order to comply over 

videotapes located. 

3,100 stories will have to be 

The station's only photographer 

will be diverted from his regular duties and one of three edit 

1b bays will be unavailable for regular use while footage is located 

17 and recorded. KAPP-TV is not a research library. The station 

18 does not have the staff or the funding to be a research library 

19 and in light of the burdensome nature of the Suboena, KAPP-TV 

20 believes it is unreasonable and opressive and should be quashed. 

21 If the Subpoena is not quashed, it should be limited to 

22 material related to the deaths, investigation and subsequent 

23 

24 

25 

26 

~

"' 
28 

29 

30 

arrest of the defendant. The Subpoena should be further 

conditioned upon advancement of the reasonable cost of producing 

the materials, and defendant should be required to provide the 

videotape for re-recording of the broadcast footage. 

CR 45 (b) (2). 

III 

CONCLUSION 

KAPP-TV urges this court to quash andjor modify the 

31 Subpoena Duces Tecum to the extent it unreasonably interferes 

o2 with the constitutionally protected news gathering efforts of 

33 KAPP. Further, that the defendant should be required to 

34 
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demonstrate to the Court' satisfaction which of the enumerated 

events in the Subpoena are reasonably necessary for defendants' 

purposes herein. KAPP-TV also urges that to the extent any 

discovery is permitted, denial of its Motion to Quash or Modify 
the Subpoena should be conditioned upon the advancement of the 

reasonable costs of producing the re~ materials. 
Respectfully submitted this ~ day of August, ;Jg. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNIT 

·sTATE OF WASHINGTON, ) 
) 
) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

RUSSELL DUANE MCNEIL, ) 
) 

Defendant . ) 

·To: KA-PP. ~ ~.5 
_ANDTO: C~ 

NO. 88-1-00428-1 

SUBPOENA DUCES TECUM 

IN THE NAME OF THE STATE OF WASHINGTON, YOU ARE 
. HEREBY COMMANDED TO SURRENDER any and all of the following 
transcripts and/or tapes of news media coverage of any and all 
kind and nature regarding the publicity surrounding the deaths of 
Mike and Dorothy Nickoloff and the Defendant Russell Duane 

·McNeil and/or Herbert "Chief" Rice, now in your possession or 
under your control, immediately for the defense attorneys' review 
and presentation to the Honorable F. james Gavin as provided by 

ethe Washington Superior Court Civil rules CR45(b), to-wit: 

A. Including but not limited to the following: 

1. 1/7/88 Death of Mike & Dorothy Nickoloff 
2( -1/8/88- 1/26/88 Investigation of deaths 
3.' I /27/88 Arrest of Russell Duane McNeil 

SUBPOENA DUCES TECUM 1 

·. 
CHRISTOPHER TAIT 

Ai'TORNEY AND COUNSELOR AT LAW 
-------~' ~- •H-·~ -,-~---··~~ 
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4. 3112/88 

5. 3/15/88 
6. 4/13/88 

; 
. ' 

•, 

judge to decide if McNeil is 
to be tried as an adult 
Juveniles to be tried as adults 
Extension granted 

7. 5128/88 
8. 6/4/88 
9. . 8/19/88 
10. 9/10/88 

jeffrey C. Sullivan seeks death penalty 
Legal disputes RE: Separate trials 
Defense argue death penalty 
Case to Supreme Court 

11. 1/1/89 Nickoloff case is #2 news story 
·12. 1/11189 Supreme Court denies motion RE: Death 

Penalty 
13. 1/28/89 Additional Prosecuting Attorney hired to 

defend State RE: Complexity of McNeil case 
14. 2/4/89 Case is delayed RE: U.S.S. Court 
15. 2/7/89 McNeil trial to occur 
16. 2/26/89 Two teens up for death penalty 
1 7. 4/11/8 9 Closed hearing requested 
18. 4/21/89 Rice requests bail RE: to see mother 
19. 5127/89 Closed hearing issue discussed 
20. 6/26/89 Supreme Court issues juvenile death 

penalty decision 
21. 7 I 11/8 9 judge Gavin rules on various matters; sets 

trial dates 
22. 7/24/89 thru 7/26/89 McNei13.5 Hearing 
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THE LANDMAAK BUILDING 
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YOU ARE FURTHER COMMANDED to surrender and provide 
to Counsel a brief summary of statistical data regarding your 
estimated circulation, subscribers, radio audience, TV viewers, or 
geographical distr~bution. . c 

DATEDthis S\ dayof]ULY, 1989. 

Attorney for Defendant McNeil 
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BETTY MCGILLEN 

YAKIMA COUNTY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

v. 

RUSSELL DUANE McNEIL, 

Defendant. 

) 
) NO. 88-1-00428-1 
) 
) NOTE FOR MOTION DOCKET 
) (Before Judge Gavin) 
) 
) 
) 
) 
) 

TO: The above named parties and their attorney of record. 

The issues of Law in the above entitled cause will be 

brought on for hearing upon MOTION OF KAPP-TV TO QUASH OR 

MODIFY SUBPOENA DUCES TECUM on Friday, the 18th day of 

August, at the hour of 1:30 p.m., or as soon thereafter as 

the matter may be heard by the Court; and the Clerk will 

please note the same on the motion docket for hearing on said 

date. ~ 
DATED this~ day of August, 1989. 
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BETTY MCGILLEN 
YAKIMA COUNTY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, ) 
) 

Plaintiff, ) NO. 88-l-00428-l 
) 

v. ) AFFIDAVIT OF DAVE ETTL 
) 

-RUSSELL DUANE McNEIL, ) 
) 

Defendant. ) 

STATE OF WASHINGTON ) 
ss. 

22 county of Yakima ) 

23 

2-+ 

25 

26 

27 

28 

29 

3C 

31 

32 

33 

DAVE ETTL, being first duly sworn upon oath, deposes and 

states that: 

l. I make this Affidavit of my own personal knowledge 

and I am competent to testify to the matters stated herein. 

2. I am the news director for KAPP-TV, Yakima, 

Washington. I have been with KAPP for approximately five years, 

and my duties and responsibilities at KAPP include, but are not 

limited to, managing the news gathering activities of the 

station's producers, anchors and reporters, hiring and firing 

employees, inspecting, acquiring and replacing station equipment, 

and reviewing and providing input with regard to the operating 
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1 budget of the station. I also helped design the station's filing 
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system for story transcripts, and the warehousing of videotapes. 

As news director, and as a station manager, I am familiar with 

the duties and responsibilities of each of the station's 

employees, and the disruption to the news gathering process when 

even one employee is not engaged in his normal activities. Every 

employee typically devotes in excess of forty hours per week to 
the team effort in gathering, editing and producing the news. 

3. KAPP-TV has approximately ten employees in the news 

department. The station usually has employed about five 

reporters andjor producers, it has one photographer, and 

approximately four anchors. KAPP broadcasts two news programs 

daily, five days per week, and there are generally between six to 

ten stories per day which we produce. 

4. I have reviewed the Subpoena Duces Tecum served upon 

KAPP on or about July 31, 1989, in the above-referenced matter, 

and I am familiar with the procedure which would be required of 

the station to comply with the Subpoena. (A copy of the Subpoena 

is attached hereto and denominated Exhibit "A"). 

5. Of the KAPP-TV employees, the ones best suited to 

-research our files for the requested stories would be our only 

photographer, Chuck Fuller, and myself. our reporters, producers 

-and anchors must be free to gather the news, and handle their 

assignments. The station photographer and I would be the most 

likely candidates for researching the logbooks, locating the 

videotapes, and then arranging for reproduction of the requested 

-footage. 

6. In order to comply with the Subpoena, Chuck and I 

would be forced to search through a year and a half's worth of 

paperwork. Each story is logged into a loose leaf binder, there 

being six to ten stories per day, and assuming an average of 

eight stories per day five days per week, we will have to review 

approximately 3,100 stories to find those sought pursuant to the 
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Subpoena. Listed with each entry in the logbook is the number of 

the videotape to which it corresponds. 

7. The videotapes are each sixty minutes in length. The 

stories which are requested would be scattered across dozens of 

these videotapes, each story being one to two minutes long. To 

rind the story on the videotape, it would require one of us to 

scan through all of the footage, searching for the story related 

to this case. This process would, of necessity, tie up one of 

our only three edit bays and, of course, our only photographer 

and myself, when we would normally be engaged in other news 

gathering activities, and where all the edit bays are generally 

12 necessary for production of the news. 

13 8. once the stories were located on each of the tapes, 

14 we would then have to deliver them to our production staff for 

15 

1b 

18 

1~ 

20 

21 

22 

o• --' 
24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

-reproduction on another tape. 

9. It is difficult to estimate the actual time necessary 

to accomplish this task, since we are first and foremost a news 

station, and we cannot neglect that function while we search for 

subpoenaed materials. We are not in the position to tie up 

equipment or people for hours, or days, at a time, as that 

necessarily jeopardizes our ability to put on a newscast. I 

estimate that it would take two full days to complete the process 

_without interruption, if we did not have a newscast to prepare. 

10. KAPP has, on occasion, provided copies of broadcast 

material on a limited basis, making copies of a single story, 

where it does not jeopardize the station's ability to prepare for 

each day's newscasts. In such cases, we generally charge $20.00 

per story for the service, and we ask that the party requesting 

the information provide us with a !-inch tape which we dub at our 

convenience. Compliance with this Subpoena would constitute a 

significantly greater investment in time and equipment. For a 

request such as this, it is my opinion that the sum of $650.00 

would be a reasonable estimate for our costs, not including the 
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• • 
tape. This 

$200.00 for 

would include a reasonable charge for labor of 

the photographer's and my time, estimated to be 20 

hours, together with the station's charge of $20.00 per story for 

approximately 22 stories, or $450.00, for equipment costs and 

other employee time spent dubbing and reproducing the tapes. 

FURTHER, your Affiant saith naught. 

SUBSCRIBED AND SWORN TO before me 

AFFIDAVIT OF 
.DAVE ETTL 

4 

', !1989. 
./ . 

Commission 
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JN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

STATE OF W ASHIJ'.!'GTON, 

Plaintiff. 

vs. 

RUSSELL DUANE MCNEIL, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendant . ) 

TO: KAPP.~ 3S 
ANDTO: C~ 

NO. 88-1-00428-l 

SUBPOENA DUCES TECUM 

IN THE NAME OF THE STATE OF WASHINGTON, YOU ARE 
HEREBY COMMANDED TO SURRENDER any and aU of the fotlowing 
transcripts and/or tapes of news media coverage of any and all 
kind and nature regarding the publicity surrounding the deaths of 
Mike and Dorothy Nickoloff and the Defendant Russell Duane 
McNeil and/or Herbert "Chief" Rice, now in your possession or 
under your control. immediately for the defense attorneys' review 
and presentation to the Honorable F. james Gavin as provided by 
the Washington Superior Court Civil rules CR45(b), to-wit: 

A. Including but not limited to the following: 

l. 1/7/88 Death of Mike & Dorothy Nickoloff 
2( -1/8/88- l/26/88 Investigation of deaths 
3.' i /27/88 Arrest of Russell Duane McNeil 

SUBPOENA DUCES TECUM 1 

EXHIBIT _A_ 
', 

CHRISTOPHER TAIT 
A-;IQRNEY A'-10 COUNSELOR AT LAW 

THE l.ANDM .... 1=11( BUILDING 
~30 SOUTH seq_o~LI_ST'REET 
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4. 3/12/88 

5. 3/15/88 
6. 4/13/88 

; 

' 

•, 

• 
judge to decide if McNeil is 
to be tried as an adult 
juveniles to be tried as adults 
Extension granted 

7. 5128/88 
8. 6/4/88 
9. 8/19/88 
10. 9/10/88 

jeffrey C. Sullivan seeks death penalty 
Legal disputes RE: Separate trials 
Defense argue death penalty 
Case to Supreme Court 

11. 1/1/89 Nickoloff case is #2 news story 
"12. 1/11/89 Supreme Court denies motion RE: Death 

Penalty 
13. 1/28/89 Additional Prosecuting Attorney hired to 

defend State RE: Complexity of McNeil case 
14. 2/4/89 Case is delayed RE: U.S.S. Court 
15. 2/7/89 McNeil trial to occur 
16. 2/26/89 Two teens up for death penalty 
17. 4/11/89 Closed hearing requested 
18. 4121/89 Rice requests bail RE: to see mother 
19. 5/27/89 Closed hearing issue discussed 
20. 6/26/89 Supreme Court issues juvenile death 

penalty decision 
21. 7/11/8 9 judge Gavin rules on various matters; sets 

trial dates 
22. 7/24/89 thru 7/26/89 McNeil 3.5 Hearing 

SUBPOENA DUCES TECUM 2 

CKRISTOPKER TAIT 
.A."I""fORNE':' ANO co.,.INS'E!..OA 1-J 1J:JN 

THE LANDMA.hV EJILDING 
230 SOUTH SECOt·":: STREET 

SUI"TE z-
~~~--'-·---------------------------
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SUBPOENA DUCES TECUM 3 
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CHRIS10PHER TArT 
AnQR.NE'Y ANO COUNS"e:LOR JJ LAW 

THE' LAt~OMAR~: BIJlLOlNG 
230 SOUTH SECOND Sli='IEET ___ _ 
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BETTY MCGILLEN 
YAKIMA COUIHY CLERK 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, ) 
) 

Plaintiff, ) NO. 88-l-00428-l 
) 

v. ) MOTION OF KAPP-TV TO 
) QUASH OR MODIFY SUBPOENA 

RUSSELL DUANE McNEIL, ) DUCES TECUM 
) 

Defendant. ) 

COMES NOW KAPP-TV and moves the Court for an Order to 

Quash or Modify that certain Subpoena Duces Tecum dated July 31, 

1989, and directed to KAPP-TV for production of various materials 

regarding media coverage of the deaths of Mike and Dorothy 

Nickoloff. 

This Motion is based upon the First Amendment of the 

United States Constitution, Article I, Section 5 of the 

Washington State Constitution, Civil Rule 45(b), and supported by 

the attached Memorandum of Points and Authorities, and the 

Affidavit of Dave Et~~r,n __ 

DATED this ~~day of August, 1989. 

MOTION TO QUASH OR MODIFY 

·; WSBA 14679, 
SON, KENDRICK, 

REDMAN & P , INC., P.S., 
Attorneys for KAPP-TV 

LAW OFFICES OF 

GAVIN, ROBINSON, KENDRICK, REDM'AN 

6: PRATT, INC., PS. 

1~0 NORTH NACHES AVENUE 

P. 0. BOX ZZ49 
YAKIMA, WASHINGTON 911~07 

TELEPHONE (5091 453·9131 
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C J. MERRITT 

CLEFII'. 
0qr §uprrmr Qinurt S•xlh Floor H•Qh'*ava·L•censel Bu•ldmg 

121h 11nd Wa:shmo;~ton ~>1ree1 

STEVEN P HELC.ESON 
OEPliTY CLERI' 

... 

.itah· of IDasJJington 

7 PI·' I ·)n i . - '-'.l 

August- 4,_ 1989 

Ma•l S!o:~p AV·II 
Olvmp••· WA 98~0511 

~E&1mrrv 
<,~ AUG 7 1989 <.1;,) 

8£TTY MCGILLEN 
YAKIMA COUI~TY CLERK 

Prediletto, Halpin, Cannon, 
Scharnikow & Bothwell 
~x. Thomas Bothwell 

P.O. Box 2129 
Yakima, Washington 98907 

Honorable Jeffrey Sullivan 
Yakima County Courthouse 

Mr. Howard Hansen, Deputy 
329 County Courthouse 
Yakima, Washington 98901 

Tait & Torok 
Mr. Christopher Tait 

103 S. Third Street 
Yakima, Washington 98901 

Re: Supreme Court No. 
Yakima County No. 

Counsel: 

56328-4 - State v. 
88-1-00428-1 

Russell Duane McNeil 

Enclosed please find Ruling Denying Motion for Discretionary 
Review, signed by the Supreme Court Commissioner on August 4, 
1989, in the above entitled cause. 

BJH:tt 

cc: Hon. Betty McGillen, Clerk 
Yakima County Superior Court 

' 

Court Clerk 
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STATE OF 

RUSSELL 

• • 
THE SUPREME COURT OF WASHINGTON 

WASHINGTON, ) 
) 

Respondent, ) 
) 

v. ) 
) 

DUANE McNEIL, ) 
) 

Petitioner. ) 
) 

-·-) 

. . ' . ..._/
I ' . 
~J: 
•_.,
'- -· 
:.,~.:. 

NO. 5 6 3 2 8 - 4 

RULING DENYING MOTION FOR 
DISCRETIONARY REVIEW 

:?: . 

--

Russell Duane McNeil has been charged by the Yakima 

County Prosecuting Attorney with two counts of aggravated first 

degree murder, each with an attendant notice of intent to seek the 

death penalty. On July 24, 1989, the trial court entered a dis-

covery order requiring Mr. McNeil's counsel to produce to the 

prosecution a letter in counsel's possession which was purportedly 

wr~tten by Mr. McNeil to a young woman. Mr. McNeil now moves for 

discretionary review of this discovery order. Trial is presently 

set: to begin on September 5, 1989. 

Mr. McNeil advances several arguments why the trial court 

erred in requiring production of this letter. Although those 

arguments are summarized generally in Mr. McNeil's pleadings to 

this court, a detailed explanation of his factual and legal 

theories has been presented only at an in camera hearing held 

before the trial court. I have read the sealed record of that 

-1-
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No. 56328-4 • • Page -2-

hearing, and have considered all of counsel's arguments, but find 

no basis for granting discretionary review. 

Counsel first argues that the letter is simply not: 

discoverable under CrR 4. 7(b) (2) (x), because the defense has no 

pl~ans to introduce the document at trial. This rule, however, 

allows the trial court to require inspection of any "physical or 

documentary ~evidence in defendant's possession; " Unlike 

other discovery rules, e. g., CrR 4. 7(g), this rule does not predi

cate discovery on the defendant's intent to use the evidence at 

trial. Although Mr. McNeil suggests that the judicial "gloss" 

given CrR 4. 7 (b) ( 2) ( x) requires such a limitation, he cites no 

authority for this proposition and none has been found. 

Nor has Mr. McNeil provided persuasive authority for his 

arguments that, under the "unique circumstances" of this case, the 

letter should be protected from discovery under the attorney-client 

privilege or the work product doctrine. To be protected as privi

leged communications, information or objects acquired by an attor

ney must have been communicated or delivered to the attorney by the 

client, and not merely obtained by the attorney while acting in 

that capacity for the client. State ex rel. Sowers v. Olwell, 64 

Wn. 2d 828, 394 P. 2d 68: (1964). Here, the letter was delivered to 

the young woman to whom it was addressed, and only through a rather 

c~rcuitous route made its way to counsel. There is no basis for 

concluding that this young woman or others who handled the letter 

acted merely as agents or a conduit for Mr. McNeil in his com

munication with counsel. 

-2-



No. 56328-4 • • Page -3-

Similarly, counsel has provided no persuasive support fo:::

his contention that the letter represents work product protected 

from disclosure by CrR 4. 7(f)(1). Even taking into account coun-

sel' s in camera representations and argument, there is simply 

no.thing about this letter which qualifies as "opinions, theories 

or conclusions. " The possibility that a particular 

piece of evidence may lead counsel to entertain certain opinions, 

theories or conclusions about the case cannot somehow make the 

evidence a product of counsel' s work to be protected from dis

covery, even if counsel may have had some hand in eliciting the 

evidence. 

Finally, Nr. McNeil claims that requiring disclosure of 

this letter would violate his constitutional right against involun-

tary self-incrimination. There is no merit to this contention. 

A confession is involuntary in the constitutional sense only if it 

is the product of governmental coercion. Colorado v. Connelly, 479 

U.S. 157, 93 L. Ed. 2d 473, 107 S. Ct. 515 (1986). Here, no 

allegation has been made that any government officer caused Mr. 

McNeil to write the letter. The possibility that some other sort 

of compulsion may have impelled Mr. McNeil is irrelevant under 

Connelly. 

Mr. McNeil suggests that, since he (through his attorney) 

is now again in possession of the letter, the case is no different 

from one in which a defendant is compelled to give up incriminating 

documents which have never left his possession. He thus would find 

the compulsion forbidden by the Constitution in the prosecution's 

-3-



No. 56328-4 • • Page -4-

use of the discovery process to obtain the letter. This court 

rejected a strikingly similar argument in State v. Grove, 65 Wn. 2d 

525, 398 P. 2d 170 (1965). There, defense counsel had obtained a 

l~tter written from jail by the defendant to his wife. The State 

l~earned of the letter and obtained a court order requiring counsel 

1:0 produce it. In reviewing the propriety of this order, this 

court first held that the letter was not a privileged communication 

between husband and wife, because the defendant gave it unsealed 

to a jail guard to be censored in accordance with jail procedures 

before being sent to the wife. The court then rejected the defen-

dant's argument that court-ordered production of the letter vio-

l~ted the defendant's constitutional rights: 

Counsel's argument seems to be that defendant's 
right to counsel, to communicate with counsel, and 
to abstain from testifying against himself, have 
been violated. . In fact, the letter, under 
the circumstances herein, involves no communication 
between attorney and client. What is involved is 
an~effort to withhold evidence that was incriminat
ing to the defendant. 

Grove, at 528. While the court's reasoning might have been more 

fully explained, the court's conclusion is quite clear: "there was 

no violation of the privilege against self-incrimination. " 

IQ.,__, at 52 9. 

This conclusion finds support in the oft-stated notion 

that "[a] party is privileged from producing the evidence but not 

from its production." Johnson''· United States, 228 U.S. 457, 458, 

57 L. Ed. 919, 3 3 S. Ct. 5 72 (1913). In Johnson the Court con-

cl~!.!ded that "[i] f the documentary confession comes to a third hand 

-4-



. .. 
No. 56328-4 • • Page -5-

~intuitu, as this did, the use of it in court does not compel 

the defendant to be a witness against himself." I£,_, at 459. The 

Court has employed like reasoning to reject an argument that pro-

duction of a defendant's own records from the possession of her 

accountant violated the Fifth Amendment. Couch v. United States, 

409 U.S. 322, 34 L. Ed. 2d 548, 93 S. Ct. 611 (1973). The Court 

explained that in such a case "the ingredient of personal compul-

sian against an accused is lacking." Id., at 329. Similarly, in 

a .later case the defendants had obtained the documents in question 

from their accountants and shortly thereafter transferred them to 

their attorneys. The Court held that the defendants' Fifth Amend-

ment privil~ge was not violated by compelled production: 

The fact that the attorneys are agents 
of the taxpayers does not change this result. Couch 
held as much, since the accountant there was also 
the taxpayer' s agent, . . _ 

"It is extortion of information from the accused 
himself that offends our sense of justice." Couch 
v. United states, supra at 328. Agent or no, the 
lawyer is not the taxpayer. The taxpayer is the 
"accused, " and nothing is being extracted from him. 

Fisher ''- United States, 425 U.S. 391, 397-988, 48 L. Ed. 2d 39, 

96·s. Ct. 1569 (1976). 

Apparently the Supreme Court's most recent relevant 

pronouncement is in United States v. Doe, 465 U.S. 605, 79 L. Ed. 

2d-552, 104 S.Ct. 1237 (1984). There, the Court said: 

If the party asserting the Fifth Amendment privilege 
has voluntarily compiled the document, no compulsion 
is present and the contents of the document are not 
privileged. 

-5-
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' .. 

~ at 612 n. 10. The Court also concluded that "[t]he fact that 

the records are in respondent's possession is irrelevant to the 

determination of whether the creation of the records was com-

peJ.led. " ;J;L, at 612. See~ Andresen v. Maryland, 427 U.S. 

463, 49 L. Ed. 2d 627, 96 S. Ct. 2737 (1976); Doe v. United States, 

487 u. s. __ , 101 L. Ed. 2d 184' 108 s. Ct. (1988). 

Taken together, these cases support the trial court's 

de.cision here. The letter is no longer in Mr. McNeil's possession. 

Since he was not compelled by the State to write the letter, or to 

send it to the young woman, the Fifth Amendment provides no protec-

tion against its disclosure. 

Ir.. sum, ~lr. McNeil has provided no persuasive basis for 

granting discretionary review under the criteria of RAP 2. 3 (b). 

Accordingly, his motion for discretionary review is denied. 

Dated at Olympia, Washington, August 4, 1989. 

-6-
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IN THE SUPERIOR COURT -GF'-11-HEST ATE (j)F WASHINGTON 

IN AND FORY AKIMAC:OUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 88-1-00428-1 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY 

The Court having considered the MOTION FOR ORDER 
APPROVING ATTORNEY AND PRIVATE INVESTIGATOR FEES AND 
EXPENSES for the month of july, 1989, it is hereby: 

ORDERED that the following be paid by the appropriate 
Yakima County Office forthwith: 

( 1) The sum of $4'6'5o. l.,o payable to attorney 
CHRISTOPHER TAIT, 230 South Second Street, Suite 201, Yakima, 
WA 98901; 

(2) The sum of$ 1.443. 75 payable to DIANA G. PARKER. in 
care of the office of attorney Christopher TaiL 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY 1 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 96901 
TELEPHONE (509) 248-1346 
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DATED this J / day of july,1989. 

F. 

PRESENTED BY: 

'&~~~·-
CHRISTOPHER AIT 
Attorney for Defendant McNeil 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY2 

• 
---------

CHRISTOPHER TAfT 
ATlDRNEY AND COUNSELOR AT LAW 

THE. LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKI~A, WASHINGrON PSSIO~ 
TELEPHONE (509) 248-13.46 



-.' 

II 

" i 
I 
I 
I 

1 I 
I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

• ~8&[@ i ~ JUL 3 1 1989 IDJ 
BETTY McGILLEN 

,,,,~~, .,., .. ·-

IN THE sUPERIOR w&tr 'OF IJ;:E ~T liE oF wASHINGTON 
IN AND FOR YAKIMA COUNTY 

, '· 1.' 

STATEOFWASHINGTON, ~':)' 
) 

Plaintiff, ) 
) 

vs. ) 
) 

RUSSELL DUANE McNEIL, ) 
) 
) 

Defendant ) 

NO: 88-1-00428-1 

DEFENDANT'S MOTION 
AND SUPPORTING 
DECLARATION FOR 
ORDER APPROVING 
ATTORNEY FEES 

MOTION 

THE UNDERSIGNED attorney for the above-named Defendant, 
RUSSELL DUANE McNEIL, moves this Court for an order approving 
attorney's fees for the undersigned defense counsel and private 
investigator for the month of july,1989. 

THIS MOTION is based upon the files and records herein and 
the DECLARATION OF COUNSEL hereinbelow. 

DATED this 31st day of july, 1989. 

~T{4f 
Of Attorneys for Defendant McNeil 

DEFENDANT'S MOTION 
AND SUPPORTING DECLARATION 
FOR ORDER APPROVING 
ATTORNEY FEES l 

CHRISTOPHER TAIT 
,o!J'TQRNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TELEPHONE (50£11 246-1346 



.. 
II 
I 
I 

I 

I 

1 I 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

~2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 I 

26 

27 

28 

29 

30 

31 

32 

33 

34 

• • 

DECLARATION OF COUNSEL 

CHRISTOPHER T AIT, under penalty of perjury of the laws of 
the State of Washington, hereby certifies and declares that the 
following is true and correct. 

The Undersigned is one of the court-appointed counsel for 
defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and incorporated by reference is my 
statement of time expended, together with that of our private 
investigator in this case for the month of july, 1989. 

SIGNED AND DATED at Yakima, Washington, this 31st day of 
july, 1989. 

CHRISTOPHER 
Of Attorneys for Defendant McNeil 

DEFENDANT'S MOTION 
AND SUPPORTING DECLARATION 
FOR ORDER APPROVING 
ATTORNEY FEES 2 

CHRISWPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TELEPHONE.(S09) 20:.'0-1'346 
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RECORD OF TIME 

DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activitv TIME 

7 I 17/8 9 Out Review wits list, read jL docs, 4.5 0 
Letter to JL, letter to client, 
conf CT. Conf CT (HH) 

7 I 18/89 Out Review T.B. docs, conf CT, jail 5.00 
Conf c1 (HWE), trip to locate 
BS,JL 

7 I 19/89 Out Court (CT, TAB, DP), see evidence, 6.50 
Jail conf cl, review autopsy report 

7/20/89 Out Prepare mateials for CT (RD) prepare 6.00 
Photo/Objection materials< call to 
Mrs. C, LD Cons RE: DSHS gap, letter 
to DK RE: R.M., conf CT 

7/21189 Out Prepare CH V materials, tiral prep, 4.00 
copies, Her Rep 

7/24/89 Out Court (3.5 Hearing, etc) 8.00 

/'/25/89 Out Court (3.5 Hearing, etc) 9.00 

7/26/89 Out Court (3.5 Hearing, etc) 8.00 

7127/89 Out Call YSO, Conf CT, prepare 3.75 
Scheduling, Review KR Motions 

7/28/89 Out Conf Ct, jail conf cl, letter to JMN ..3JlQ 
Letter to RMN, prepare subpoena 
RE: publicity 

TOTAL HOURS 57.75 

57.75 Out-Of-Court hrs. at $25.00 Per Hour= $1,443.75 



• • 
RECORD OF TIME 

CHRISTOPHER TAIT July 31. 1989 
STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activity TIME 

7/3/89 Out Conf DP, review motions, jail 2.00 

7/5/89 Out DP motions 1.00 

7/10/89 Out Conf all counsel, review pleadings 2.00 

7111189 In Argument on motions 6.00 

7/11189 Out ConfTAB, DP 2.00 

7/12/89 In Court Appearance 1.00 

7/12/89 Out Review Motions, draft waiver, jail 5.00 
Conf cl, conf TAB, DP 

7113/89 Out Conf Fickes, DP, jail visit, review 4.00 
motions 

7114/89 Out Conf Ross, DP. motions, 1.00 

7117/89 Out Conf counsel, HWH, TAB, DP) review 2.50 
memos 

7118/89 Out Handwriting exemplar, jail visit, 6.00 
Wapato, Davis, Hoffman, repts of 
Englert 

7118/89 Out *46 miles at 22.5 Cents = $10.35 * 

7/19/89 In Motions on photo evidence, 3.00 

7/19/89 Out jail visit, conf DP, TAB, draft 5.00 
declaration, conf clerk, 

"Z/20/89 Out Conf counsel. DP. review motions 2.00 



7/21189 Out 

'Z/21189 Out 

7/24/89 In 

7/24/89 Out 

7/25/89 In 

'Z/25/89 OUt 

'Z/26/89 In 

'Z/26/89 Out 

7J27 /89 Out 

7/28/89 Out 

• • 
Travel to Seattle, conf DAVIS, REAY. 
BECK, work on motions 

*290 Miles at 22.5 Cents = $65.25 

3.5 hrng. 

Prepare affidavit, conf TAB, DP, 
Review motions 

3.5 Hrng 

Conf client, review reports, conf 
TAB, motions 

3.5 Hrng 

Conf cl, TAB, DP, JCS, motions 

Research, conf counsel, motion 
and declaration 

Conf JCS, motions, jail conf cl, 
Conf DP, review subpoena 

';l'WJ"- out-- 59.50 x $50-= $2,97s.oo 

Time In--- 30 X $60 = $1,800.00 

Travel 336miles x 22.5= $ 75.60 
$4,850.60 

10.00 

* 

6.00 

3.00 

7 .. 00 

3.00 

7.00 

3.00 

3.00 
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s. 11Bea U1 
~'4kllfJ~ lrtcGilltJ 

IN THE SUPERIOR COURT OF TilE STATE OF W ASHINGTBfiY C[~ 
IN AND FOR YAKIMA COUNTY :t 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

)~'-: Jll~_ 31 Ai1! J.C 37 

) 
) , ,·;:No: :ss.:.1-o042s-1 
) I ) - ,""( 

) MOTION TO DISMISS 
) NOTICE OF SPECIAL 
) SENTENCING PROCEEDING 
) FOR INSUFFICIENCY OF 
) THE EVIDENCE 
) 

Comes now defendant Russell Duane McNeil, by and through 
his counsel Christopher Tait and Thomas A. Bothwell, and moves 
the court for the entry of an order dismissing the NOTICE OF 
SPECIAL SENTENCING PROCEEDING for insufficiency of the 
evidence. This motion is based on the records and files herein, 
and on the declaration of counsel, attached hereto and hereby 
incorporated by reference. 

DATED this 27th day of july, 19 9. 

Attorney for Defendant McNeil 

MOTION TO DISMISS 
NOTICE OF SPECIAL SENTENCING 
PROCEEDING FOR 
INSUFFICIENCY OF 
THE EVIDENCE 1 

:111/ 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREE'" 

SUITE 201 
YAKIMA, WASHINGTON 96901 
TELEPHONE {509) 248-13-l6 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNW 

STATE OF WASHINGTON, 

Plaintiff. 

VS. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

DEO...ARATION OF 
COUNSEL T A IT 

CHRISTOPHER T AIT, under the penalty of perjury of the 
laws of the State of Washington, hereby certifies and declares that 
the following is true and correct: 

The undersigned counsel for defendant Russell Duane 
McNeil, declares to the court that on july 11, 1989. in open court, 
jeffrey C. Sullivan, who is the Prosecuting Attorney for Yakima 
County, stated that if this case proceeds into a penalty phase, he 
will call no witnesses, and would offer in aggravation only the 
certified copies of juvenile court records showing that defendant 
was convicted of second degree burglary in December of 1983, 
when he was 13 years old. 

DATED at Yakima, Washington, this 

CHRISTOPH AIT 
Attorney for Defendant McNeil 

-DECLARATION OF 
COUNSEL T A IT 1 

CHRISlOPHER TAIT 
ATTORNEY At~D COUNSELOR AT LAW 

THE L..ANOMAAK BUILDING 
230 SOUTH SECOND STREET 

SUrTE 201 
'I'AI<IMA. W.A.SHINGTDN 98901 
TELEPHONE (509) 2413-1346 
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IN THE SUPERIOR COURT OETHE STATE OF WASHINGTON 
IN AND FOR Y:J}:I:~IMA COUNTY 

') u' -• . 

STATE OF WASHINGTON, ) 
) 
) 
) 

Plaintiff, ) 
) 

\TS. ) 

) 

NO. 88-1-00428-1 

RUSSELL DUANE MCNEIL, ) SUBPOENA DUCES TECUM 
) 

Defendant . ) 

TO: 
AND TO: 

IN THE NAME OF THE STATE OF WASHINGTON, YOU ARE 
HEREBY COMMANDED TO SURRENDER any and all of the following 
transcripts and/or tapes of news media co\Terage of any and all 
kind and nature regarding the publicity surrounding the deaths of 
Mike and Dorothy Nickoloff and the Defendant Russell Duane 
McNeil and/or Herbert "Chief" Rice, now in your possession or 
under your control, immediately for the defense attorneys' re\Tiew 
and presentation to the Honorable F. james Ga\Tin as pro\Tided by 
the Washington Superior Court Civil rules CR45(b), to-wit: 

1. 
2. 
3. 

A. Including but not limited to the following: 

117/88 Death of Mike & Dorothy Nickoloff 
1/8/88- 1126/88 In\Testigation of deaths 
1127/88 Arrest of Russell Duane McNeil 

SUBPOENA DUCES TECUM 1 

CHRISlOPHER TAIT 
ATIORNE'f AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
23/j SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHlNGlON 96901 
TELEPHONE (509) 24&-1346 
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• 
4. 3112/88 

5. 3115/88 
6. 4/13/88 

• 
judge to decide if McNeil is 
to be tried as an adult 
juveniles to be tried as adults 
Extension granted 

7. 5/28/88 
8. 6/4/88 
9. 8/19/88 
10. 9/10/88 

jeffrey C. Sullivan seeks death penalty 
Legal disputes RE: Separate trials 
Defense argue death penalty 
Case to Supreme Court 

11. 1 11 /8 9 Nickoloff case is #2 news story 
12. 1 I 11/89 Supreme Court denies motion RE: Death 

Penalty 
13. 1/28/89 Additional Prosecuting Attorney hired to 

defend State RE: Complexity of McNeil case 
14. 2/4/89 Case is delayed RE: U.S.S. Court 
1 S. 217/8 9 McNeil trial to occur 
16. 2/26/89 Two teens up for death penalty 
17. 4111/89 Closed hearing requested 
18. 4/21/89 Rice requests bail RE: to see mother 
19. S/27 /89 Closed hearing issue discussed 
20. 6/26/89 Supreme Court issues juvenile death 

penalty decision 
21. 7111/89 judge Gavin rules on various matters; sets 

trial dates 
22. 7/24/89 thru 7/26/89 McNeil3.S Hearing 

SUBPOENA DUCES TECUM 2 

CHRISTOPHER TAIT 
ATIDANEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TELEPHONE l509J 248-1346 
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YOU ARE FURTHER COMMANDED to surrender and provide 
to Counsel a brief summary of statistical data regarding your 
estimated circulation, subscribers, radio audience, TV viewers, or 
geographical distribution. 

c. 
DATEDthis 3\ dayof]ULY, 1989. 

CHRISTOPH T AIT 
Attorney for Defendant McNeil 

SUB PO EN A DUCES TECUM 3 

CHRISTOPHER TAIT 
AlTORNEY AND COUNSELOR A.T LAW 

THE LANDM,&.AK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TEI..EPHC.NE (S09J 248·13<10 
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• EXHIBIT LIST • CUSTODY OR __ _ 
REAL PROPERTY 

CAUSE NO. ----"'88,_--=l,_-,;00"-'4'""2"'8-'-1=------ ACTION 3.5 Hearinq 

vs. R!ISSETJ. DIJANE lld\JETT, 

H=ard "Hansen •• Teff Sullivan Tborres P.otbwel1, Cbyj s Tait 
Attorney(s) Attorney(s) 

JUDGE/COUR'F c~___.F'-'-"--'JA1"""'MES"'""-__,GI\:=:v:IN""'----------DEPT. NO._,_ ___ _ 

REPORTER __ ~Lo~nna~~Ba~t~~~h~er~--------CLERK_~La~ur~i~e~C~a~~~~l~l ______ __ 

DATE 
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In the Sup&r Court of the State o£4lr ashington 
for Yakima County 

WITNESS RECORD No1f£ -/-J-1 ;;.?i- / 

Defendant 

STATE OF WASHINGTON, l). _ss. 
COUNTY OF YAKIMA. 

'.;,~ JO:.. i::R r'l'! 5 22 
otJ · _:....-:.•, 

We, the- Witnesses in the above entitle]:J· a9.use, rda s_oiemnly swear that the distance coming to and returning from 
said Court to our place of residence by the n1C!~l.:Usuaj route -of travel is the number o.C J!liles set oppo~ite our names. 

. I I ~ . ,___,___ . ,..,_ ......... 
\">'Subscribed and sworn to before me thi' _.?.-;,- day of \, · /A, -1-1 , 191\;/ . 

, --:·\ .~: -1 ~ I -

1
}-\" ' Please Print Name ,...-----. . , B~'ITY1McGILLEN, Clerk 

b I 
< 

--

Above Signature ~~-:::.~J\!~11-{( J-1 [./' Deputy clerk 

Signature of Witness Address 
-

~ !}""'- 'oj.(..' 
'-'~ O::l.f?J'~~L 

~li~ ,f}..eA2J 

.,., ' -,I ~ /)oe...s /tl'o-1 q.e_'/ ·r_ ••• _..r __ .. 
:. I -,r 

-IJ $tLil,·o a.. IJ 

.,_q H n .. , J ~·~ ·t.o •. 

L~ 1111 9R1~ JU 
BETTY MCGILLEN 

'qiiiiVJI-\ l:UUNTY r.1 FP'' 

Month of ! A\ Ll /.A 
~ --

19.Y:..L 

'~ i I 

PI f. rx-·: I I 
Def I I 

--'----' 
Plf. I I ; 

~efZ: ~6 !,_.([/ (g ~f), 
1-

Plf.~ i I 
Def r; ~---~ 1---l,Y 1/ !--' i-PI f. i I I 
Def i I 

I 

PI f. i I I l 
-

Def 
I 

Plf. ' 
' ! I I 

Def 

~o. Days No. Miles 
Attend. Traveled 

' !"\ 
I Lj 

17 r-

- -

T otal 
Am ount 

D ue 

--

I 0 1-
-T 

I 
-D 

I I 
I 

Plf. i :~ Def I 1 
PI f. 

Def I ,_ 1- I , 
I I I 

PI f. I I I I I 

Def. I _ I i I I 
PI f. I : i I I I 
'"'ef I I : -[ i I 
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j__j_l Plf. I 
Def I -

I 
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PI f. 

Def 
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I 

Def. I i 
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PI f. 

Def. llll. 
PI f. I 
Def I 
PI f. 

, 
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I 
PI f. I 
Def Ll1J 
PI f. 

Def 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) ____________________________ ) 

No. 88-1-00428-1 

ADDITIONAL MOTIONS ON 
BEHALF OF DEFENDANT McNEIL 

COMES NOW the above-named Defendant, RUSSELL DUANE 

20 McNEIL, by and through his attorneys, and here makes the 
21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

following additional motions: 

(1) Requiring all State's witnesses to bring with them, 

contemporaneous with their testifying, all documents and other 

tangible things relating to this case. 

( 2) Precluding the use of peremptory challenges by the 

prosecutor relative to prospective jurors who express qualms about 

the death penalty. 

(3) Requiring the prosecutor, pre-trial, to specify any 

and all ~ggravating factors which the prosecution contends are 

involved in this case and ordering, in limine, that the prosecutor 

may only argue and otherwise present to the jury those aggravating 

factors or factor which this Court determines are admissible. 

(4) Motion in limine to exclude any reference whatsoever 

to Defendant's prior conviction(s). 

!-ADDITIONAL MOTIONS ON BEHALF 
OF DEFENDANT McNEIL 

117 

LAW OFFICES OF 
PREDILETTO, HALPIN. CANNON. 

SCHARNIKOW & BOTHWELL. P.S. 
302. N. 3RD ST., P.O. BOX 2.12.9 

YAKIMA, WASHINGTON 9S907-2129 

TE:L.. 248-1900 AREA CODE !509 
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• • 
(5) Motion in limine to bar any reference whatsoever to 

Defendant's non-adjudicated prior criminal history. 

DATED this 26th day of July, 19 9. 

I I I 

2-ADDITIONAL MOTIONS ON 
OF DEFENDANT McNEIL 

BEHALF 

THOMAS 
Of Atto Defendant 

LAW OFFICES OF 
PREDILETTO, HALPIN, CANNON. 

SCHARNIKOW & BOTHWELL, P.S. 
302 N. ::!IRD ST,. P, 0, !!lOX 2129 

YA.Y.lMA, WASHINGTON. 98907-2.12.9 

TEL. :248-1900 AREA CODE 509 
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IN THE SUPERIOR COURT OF THE-STATE OF WASHINGTON 
IN AND.~QRYAKIMA'COUNTY 

·· su .... :t·],- · 

STATE OF WASHINGTON,· · .. '.) 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

) 
) 
) 
) 

NO: 88-1-00428-1 

DEFENDANT'S LIST 

Defendant 

) 
) 
) 
) 

OF WITNESSES DURING 
GUILT PHASE 

1. 

2. 

Raymond Davis 
Quantum Analytical 
1000 8th Avenue, Suite 705 
Seattle, Wa 98104 
(206) 621-1264 

Dr. DonReay 
King County Medical Examiner's Office 
Harborview Hospital 
Seattle, W A 98111 
(206) 223-3232 

Attorney for Defendant McNeil 

DEFENDANT'S LIST OF 
WITNESSES DURING 
GUlL T PHASE 1 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
23D SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 9!3901 
TELEPHONE (5091 248·1346 
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STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

• 

·--
- ' - -- ,, } ' . 

")I' =·I . __ r'_ -

' ')" NO: 88-1-00428-1 
) 
) 
) 
) 
) 
) 
) 
) 

MOTION TO LIMIT 
DISCOVERY OF 
PENALTY PHASE 
WITNESSES UNTIL 
AFTER COMPLETION 
OF GUILT PHASE 

BETTY MCGI LWJ 
"~I(!MA COUNTY C:l r:o -

Comes now defendant Rusell Duane McNeil, by and through 
his counsel Christopher Tait and Thomas A. Bothwell, and moves 
the court for the entry of an order delaying the discovery of his 
penalty phase witnesses until after the completion of the guilt 
phase on the grounds that discovery before that time will result in 
the delivery of incriminating information to the Prosecuting 
Attorney which will be used against this defendant in the guilt 
phase; 

DATED this 26th day of july, 19 

Attorney for Defenant McNeil 

MOTION TO LIMIT 
DISCOVERY OF PENALTY PHASE 
WITNESSES UNTIL AFTER COMPLETION 
OF GUILT PHASE 1 

CHRISTOPHER TAIT 
A1TORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGlON 98901 
TELEPHONE (509) 248-13-16 
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JUL 2 6 1989 

•. ,3ETTi' MCGILLEN 
~:(IMA COUNTY r.1 ro·· 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FORYAKIMA CO!JN,:rr 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

~' ·- . 

NO: 88-1-00428-1 

MOTION FOR JURY 
VIEW OF DEFENDANT'S 
HOME 

Comes now Defendant Russell Duane McNeil, by and through 
his counsel Christopher Tait and Thomas A. Bothwell, and moves 
the court for the entry of an order permitting the jury, during the 
penalty phase, to travel to and to view the former home of the 
defendant on South Wapato Road near Yost Road in Yakima 
County; 

DATEDthi,26thdayof july, 19~~ ~ ... 

CHRISTOPH T AIT 

MOTION FOR JURY VIEW 
OF DEFENDANT'S HOME 1 

Attorney for Defendant McNeil 

CHRISWPHER TArT 
ATIORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 95'30'1 
TELEPHONE \5091 2.18-1346 
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' ' II'• r;r- AI" 0 o; ''~k'fMit cou'N"~l~ EN c•u ,_,u,_ ~.-r· 1 '-' - : ': f:f FD" 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FQR,-,Y: AKil\ij. COUNTY 
~. \: ,: -

STATE OF WASHINGTON, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

NO: 88-1-00428-1 

MOTION TO 
SEQUESTER JURY 

Comes now Defendant Russell Duane McNeil, by and through 
his counselChristopher Tait and Thomas A. Bothwell, and moves 
the court for the entry of an order sequestering the jury from the 
time the jury is sworn until their verdict is announced in open 
court; 

DATED this 26th day of july, 19 

Attorney for Defendant McNeil 

MOTION TO 
SEQUESTER JURY 1 

!93 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH 5ECOND STREET 

SULTE.20'1 
YAKIMA, WASHINGTON 98901 
TELEPHONE f5D9J 248·1346 
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BETT" "1· 'I~ l{f M '. I~ t:GJ LLEN 
A COUA!T'i r.t ""''. 

IN THE SUPERIOR COURT ()F>'fW~ ~ A~~~O~ ~~SHINGTON 
IN AND FOR YAKIMA COPNY.Y-

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

MOTION TO EXCLUDE 
DEATH BECAUSE HANGING 
IS CRUEL PUNISHMEf\IT 

Comes now defendant Russell Duane McNeil, by and through 
his counsel Christopher Tait and Thomas A. Bothwell, and moves 
the court for the entry of an order excluding death as an 
alternative at the penalty phase on the grounds that hanging is 
constitutionally impermissible because it is cruel punishment; 

DATED this 26th day of july, 198\\U 

-CH_R_I....:::·S"-'To""p""'H""'E""R"'Jl~f"'A-'11Lf__,(A~J.J...=--
Attorney for Defendant McNeil 

MOTION TO EXCLUDE DEATH 
BECAUSE HANGING IS CRUEL 
PUNISHMENT 1 

CHRISlOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 989-01 
TELEPHONE (509) 248·1346 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

• • 
JUL 2(; 1989' 

.. ,BHT';' lviCG!LU't• 
. '-"'IMA COUNT': r:/ ~"' .. 

IN THE SUPERIOR COURT OF THE SI.AT,?.;Pfc, \~SHINGTON 
IN AND FOR YAK,IMS\-,CdUNTY L l 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

~,:I' :- :-, 

NO: 88-1-00428-1 

MOTION FOR ADDITIONAL 
PEREMPTORY CHALLENGES 

Comes now defendant Russell Duane McNeil. by and through 
his counsel Christopher Tait and Thomas A. Bothwell, and moves 
the court for the entry of an order granting him and additional 
twelve ( 12) peremptory challenges during jury selection, on the 
grounds that unfavorable pre-trial publicity has and will make 
selection of an impartial jury impossible with only twelve ( 12) 
peremptory challenges. 

DATED this 26th day of july, 19 9 

Attorney for Defendant 

MOTION FOR ADDITIONAL 
PEREMPTORY CHALLENGES 1 

111 

CHRISTOPHER TAIT 
ATTORt~E'r AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STRE!:T 

SUITE 201 
YAKIMA, WASHINGlDN 98<:101 
TELEPHONE (509) 248-1346 



• • 
IN THE SUPERIOR COURT OF THE STATE OF 

IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON ,) 
) 

Plaintiff, ) 
) 

-vs l 
) 

RUSSELL DUANE McNEIL , ) 
) 

Defendant.) 

I, Robbin K. Wadsworth 

oath, deposes and says: 

NO. 88 1 00428-1 

AFFIDAVIT OF MAILING 

:.• -.-:..:: '.:. 

r..: 
, being~irst Cdbly sworn on 

I am a citizen of the United States of America and of the 
--;-, en 

l"'V State of Washington, over the age of 21 years, not a party of the 

above-entitled proceedings and competent to be a witness therein. 

on the ... zs;.z.t .... hu_ ___ day of .... r.JJuul-.lllr--------- , 1 !:89 __ , I mailed 

copies of the Notj ce of Pi scretj onary Reyj ew to Snpreme CoJJrt, 

Index of Apppllant 1 s Transcript of Clerk 1 s Papers on Appeal 
and copy of letter sent to Supreme Court Clk upon transfer of documents 
in the aoove-entitled matter: 

TO~bomas Bothwell/302 N 3rq St /yakima WA 98901 
(Excluding Ntc of Discretionary Review) 

Attorney forue~~~~------------------

~Otbristanber Tait/103 S 3rd St /yakima WA 98901 
. ' 

(Excluding Ntc of Discretionary Review) 
Attorney ferne££~~~-----------------

TO tieffre~r Snl 1 j :;ran /prasecnt j ng :A tty 1 s Offj ce /ca,,rthonse /yakj rna WA 

TO;roward Hansen/prosecuting Atty•s Qffjce/Ca,,rthonse/Yakima WA 

BETTY McGILLEN 
Yakima County Clerk 

/ / 
/ 

SUBSCRIBED AND SWORN TO before me this~2~5It~b __ _ day of 

UU~-----------' 1%~92---

!1D 

P al!vU:j.f)) a. 1~ 
NOTARY PUBLIC in and for the State 
of Washington, residing at Yakima. 
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JUL 23 1989: 

"'" IU! ?5 Uv t.: ._ ._ Ar: 10 ~s 
I -~ , I 

.__-~--c.=~.~:~, -- , _,-: 
IN THE SUPE~p~;~0URT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) ____________________________ ) 

No. 88-1-00428-1 

DESIGNATION OF CLERK'S PAPERS 

TO: TRANSCRIPT CLERK OF THE ABOVE-ENTITLED COURT; and 

18 -To: STATE OF WASHINGTON, Plaintiff, and JEFFREY C. SULLIVAN 
and HOWARD W. HANSEN, YAKIMA COUNTY PROSECUTOR'S OFFICE, 
Of Attorneys for Plaintiff: 19 

20 

21 Please prepare for transmittal to the Supreme Court of 

22 -washington, the clerk's papers and exhibits listed below. If you 

23 have any questions or if any of the exhibits are too cumbersome 

24 and subject to RAP 9.8(b), please ntact the undersigned. 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

3:5 

36 

DATED this 25th day of Jul , 1989. 

I-DESIGNATION OF 
CLERK'S PAPERS 

THOMA THWELL 
Attorney for Defendant/Appellant 

L.AW OFFICES OF 
PREDILETTO, HALPIN. CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
302 N. 3RC ST., P. 0. BOX 2129 

YAKIMA, WASHINGTON 98907-2129 
TEL. 248-1900 AREA CoDE 509 



• 

• 
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3 

4 
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6 
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9 

10 

1: 

.DOCUMENT 
SUB. NO. 

None 

• 
FILING 
DATE 

07118 or 
07119189 

• 
CLERK'S PAPERS 

NAME OF DOCUMENT 

Affidavit of Christopher s. Tait 
with attached letter, under seal. 

CERTIFICATE OF PERSONAL SERVICE 

THO~~S BOTHWELL, under penalty of perjury of the laws of 
12 the State -of Washington, hereby certifies and declares that, on 
13 ·this 25th day of July, 1989, I personally served a true and 

correct copy of the foregoing DESIGNATION OF CLERK'S PAPERS in 
14 'this cause upon: 
15 

16 

17 

18 

19 

20 

21 

22 

23 

MR. JEFFREY C. SULLIVAN, Prosecuting Attorney, and 
MR. HOWARD W. HANSEN, Deputy Prosecuting Attorney 

329 Yakima County Co rthouse 
Yakima, WA, 9 9 1 

SIGNED, DATED AND 
25th day of July, 1989. 

Washington, this 

24 I I I 
25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

2-DESIGNATION OF 
CLERK'S PAPERS 

LAW OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNJKOW 8: BOTHWELL, P.S. 
30Z N. 3RD ST., P.O. BOX Z1:Z9o 

YAKIMA, WASHINGTON 96907-212.9 
TEL.. 248-1900 AREA CODE 1509 
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JUL 251989 

Roll No. 353 812 ->, 
'3El1Y McGIUEN. YAKIMA CDUNTY ClERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

No. 88-1-00428-1 

NOTICE OF DISCRETIONARY 
REVIEW TO SUPREME COURT 

:RUSSELL DUANE McNEIL, 
15 

) 
) 
) 
) 
) 
) 
) 
) 
) 16 

17 

18 

19 

20 

21 

22 

Defendant. ____________________________ ) 
-TO: 

TO: 

CLERK OF THE ABOVE-ENTITLED COURT; and 

STATE OF WASHINGTON, Plaintiff, and JEFFREY C. SULLIVAN, 
Prosecuting Attorney, and HOWARD w. HANSEN, Deputy 
Prosecuting Attorney, Of Attorneys for Plaintiff: 

23 NOTICE IS HEREBY GIVEN that RUSSELL DUANE McNEIL, the 

24 above-named Defendant, seeks review by the designated appellate 

25 -court of the orders requiring counsel for the Defendant Russell 

26 McNeil to provide to the prosecutor a letter allegedly written by 

27 said Defendant, said letter possession of Defendant's 

28 attorney. Said orders were entered o and 24, 1989. 

29 DATED this :?'-/-;!::::._ day of Ju 

30 

3:!. 

32 

33 

34 

35 

36 

J-NOTICE OF DISCRETIONARY 
REVIEW TO SUPREME COURT 

Defendant McNeil 

LAW OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
302 N. 3RC ST ,, P. 0. SOX ~~z~ 

YAKIMA, W.A.'SMINGTON 98907-212.9 

Tli:L.. 248-1900 A'Rr:A CoCE 509 
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25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

• 
NAMES AND ADDRESSES OF ATTORNEYS 
FOR THE PARTIES: 

FOR THE DEFENDANT: 

THmlAS BOTHWELL 
Prediletto, Halpin, Cannon, 

Scharnikow & Bothwell, P.S. 
302 North Third Street 
P.O. Box Jl2129 
Yakima, WA, 98907-2129 
Telephone: 5091248-1900 

FOR THE PLAINTIFF: 

JEFFREY C. SULLIVAN 
Prosecuting Attorney 
329 Yakima County Courthouse 
Yakima, WA, 98901 
Telephone: 5091575-4141 

DEFENDANT: 

RUSSELL DUANE McNEIL 
Yakima County Jail 
111 North Front Street 
Yakima, WA, 98901 

I I I 

2-NOTICE OF DISCRETIONARY 
REVIEW TO SUPREME COURT 

• 

CHRISTOPHER S. TAIT 
230 South Second Street 
Yakima, WA, 98901 
Telephone: 5091248-1346 

HOWARD W. HANSEN 
Deputy Prosecuting Attorney 
329 Yakima County Courthouse 
Yakima, IvA, 98901 
Telephone: 5091575-4141 

LA.W OFFICES OF 
PRE.DlLE.TTO, HALPlN. CANNON. 

SCHARN!KOW & BOTHWELL. P.S. 
:302 N. 3RC ST •• ~. O. BOX 2.t29 

YAKIMA, WASHINGTON 98907-2129 

TEL. 248-1900 AR:I!:A CODE !509 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, ) 
) 

Plaintiff, ) 
) 

-vs- ) NO. 88-1-00428-1 
) 

RUSSELL DUANE McNEIL, ) (Appeal No. ) 
) 

Defendant. ) 

I N D E X 

(Appellant's) 

Page 

AFFIDAVIT OF CHRISTOPHER S. TAIT with attached 
letter (filed 7/19/89) 

DESIGNATION OF CLERK'S PAPERS 

( * ) This document has been sealed by order of Judge Gavin. 
To be opened only by Judge Gavin or the Supreme Court. 

;?!1 

BETl Y IVIt:GILWj 
"~:<IMA COUNTY r.J 10 t'. 

3 * 

1-2 



' • • EXHIBIT LIST • CUSTODY OR __ _ 
REAL PROPERTY 

CAUSE NO. ---'8""8'-'-l=..-_,.0""04..,2""8-:::l~---- ACTION JVbtions In Limine 

STATE OF WASHINGI'OO vs. RUSSEL!. DTJANE IleNE II, 

HCMard ·Hansen. Jeff Sullivan ThQill3S pPthwel ] 1 Cbyj 5 Taj t 
Attorney(s) Atrorney(s) 

JUDGE/eet:IRT~~•--"Fc...._,J1\J~~-l&S"""--GA:""""':ITIN2£L _________ DEPT. NO._,_ __ _ 

REPORTER -~Io""""nn"-'a"-"'Ba""u"'=gh1'-'er""'------- CLERK ---'La""""nrJ....Ji"""-"C""'a""Int"lb<>......:~l ]..._ _____ _ 

DATE 
PLAINTIFF'S EXHIBITS 

(Description) 

" ,<,/ 3 /'""· :'.,;b. 

,, .')/ .:5" F /1 ; .z:i; 

,. <;t R / ~11...,.::& 

" 5/ /~ / t1.l:~ 

" .5/ 13· , A.Lh 

n :5/ /7 F v'1 //~ 

" 51 /X ' !1JA":;2 

ADMITTED 
DEFENDANT'S EXHIBITS 

(Description) DATE 

I " SJ /9 / 1/Jj'd';, 

/ 

;&;A 
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--. • EXHIBIT LIST • CUSTODY OR __ _ 
REAL PROPERTY 

CAUSE NO. _ _,8'-"8~-1=::-""00"-"4""-28"'-::=1 ____ _ ACTION ...MQtioo'Li,n L.y;irm.b!J.W" n""'e'-· ·-----

vs. RUSSEIJ. D!lANE Uc;NEJJ. 

Howard Hansen, ,Teff Sullivan 'lboJras Bothwell - Cb rj s Ta j t 
Attorney(s) Artorney(s) 

JUDGE/eetiffi' eOMMISSfONER -.::.F_,_. -"'J.Z\i""~""1E""-S-"GA:"""!J"-'IN""-________ DEPT. NO._.:>_ __ _ 

REPORTER -~Lonn~""a"-Ba""""u""gh'-"'er"'-------- CLERK Laurie campbeJ J 

PLAJNTIFF'S EXHIBITS 
DATE (Description] ADMITTED 

DEFENDANT'S EXHIBITS 
(Description) DATE 

" hi 41 / )t1.J ~ 

1
' "\ / .tJ.tj 

1 

A· ./7 

,. S/ ..tf0 ' 0./l~ 

,. S/ -</~ , !A. -' ~ 

,, 15! 7/ "')'_,_/; 

'' 5 I 7..1 
1

'/1. // ./:" 

'' 5/ 71_;, VI '......t; 



• • 

• 
1 
I 
i 
i 
• : 
! 
i 

! 
i 
\ 

i 
' 

I 
! 
i 
I 

l 

i 

I 

• EXHIBIT LIST • CUSTODY OR ___ _ 
REAL PROPERTY 

CAUSE NO. _ __,8""8---'l,._-_,0"'0"'4"'28-"--"1,__ ____ _ ACTION 1-btions In Limine 

STATE OF WASHINGl'CN vs. RI!SSEr.I. DUANE HcNETI. 

Howard Hansen. Jeff Sullivan Tbqrras Botbwel 1 . Olrj s Ta i t 
Attorney(s) Attorney(s) 

JUDGE/eetffff-c-eMM:iSSfO?offiR: F JA"'ES GA.VIN DEPT. NO . .....>. ___ _ 

REPORTER __ ~Lanna~~~Ba~ugh~~er~---------CLERK __ ~La~lrr~ie~C~amdbe~~l~lL_ ______ __ 

DATE 

'l-d.5--~9 
,, 

" 

51 'l'l 
.<,} 1g 

PLAINTIFF'S EXIDBITS 
(Description) 

'"' f_.;/;, 
\t2J.O:t. 

51 79 , 1/)l'.T.A ,-./ , II./;. , , (/ tl' 

. 

ADMITTED 
DEFENDANT'S EXHIBITS 

(Description) DATE 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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JUL2 
Roll N. 1 l98fJ 

0. ... 
IJ>ny u'S;] 

· u u cl U ;_ 2 ~ ,qrrl E 5 Y f.lcGfLL<N. YAkiMA G':J.'1 L 
COIJN;y 

: I I ,, I CLERI( 
IN THE SUPERIOR COURT OF' THE STATE OF WASHINGTON 

IN AND 'Jj,OR .THE -couNTY OF YAKIMA 

STATE OF WASHINGTON, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

No. 88-1-00428-1 

AMENDED ORDER AUTHORIZING 
DISCOVERY BY PLAINTIFF 

____________________________ ) 

THIS MATTER coming on regularly for hearing and the Court 

having considered the record and file herein, including the 

following: [PLAINTIFF'S] ~lOTION AND AFFIDAVIT FOR DISCOVERY OF 

_EVIDENCE IN THE POSSESSION OF THE DEFENSE; [PLAINTIFF'S] 

MEMORANDUH OF AUTHORITIES IN SUPPORT OF MOTION FOR DISCOVERY; the 

22 affidavit of Deputy Prosecutor Howard Hansen in support of 

RESPONSE TO THE 23 -Plaintiff's motion; 

24 o STATE'S MOTION FOR 

DEFENDANT RUSSELL McNEIL'S 

DISCOVERY OF EVIDENCE; as well as in camera 

25 testimony and argument July 11, 1989, and additional argument July 

26 19, 1989, nmv, therefore, it is hereby ORDERED as follows: 

27 (1) Authorizing discovery by Plaintiff with respect to 

28 the document in question , 

29 counsel to produce the said 

and requiring Defendant McNeil's 

document, would violate neither 

30 attorney-client privilege, attorney work product immunity from 

31 discovery, nor Defendant's constitutional protection right against 

32 -self-incrimination as provided for under the state and federal 

33 ·constitutions. Plaintiff's right to discover said document is 

34 provided for by CrR 4.7(b)(2)(x). 

35 

36 

1-AMENDED ORDER AUTHORIZING 
DISCOVERY BY PLAINTIFF 

/60 

LAW OF'FICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
:lOZ N. :JRD 5T,, P. 0, BOX 2.129 

YAKIMA, WAE.HINGTON 98907-2129 

Tli:L., 248-1900 AREA COCE !509 
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• • 
( 2) Defendant has demonstrated and represented to this 

Court his intent to seek review of the Court's order entered July 

11, 1989, with respect to said document. 

(3) The deadline by which said document 

disclosed to the Plaintiff is extended to August 

noon, unless stayed by the appellate court. 

ll, 

must be 

1989, at 

(4) The verbatim report of the 

proceedings shall be sealed, subject to 

July ll, 

the right 

1989, in camera 

of review by an 

appellate tribunal. Said verbatim report of proceedings shall be 

transmitted to the Supreme Court for consideration of Defendant's 

motion for discretionary review of this order. 

(5) A copy of the document which is the 
15 

discovery order has been placed under seal, 
16 

subject of this 

and shall be 

transmitted to the appellate tribunal by the Clerk of this Court, 
17 

for consideration of Defendant's mot ion for discretionary review 
18 

of this order. 
19 

(6) Unless a stay order is entered by an appellate court 
20 

·prior to August ll, 1989, at noon, Defendant's counsel shall 
21 

22 

23 

24 

25 

26 

27 

immediately thereafter produce the original of the document 

(further referenced in the July 11, 1989, order) to the 

prosecutor's office. At that 

shall also provide a copy 

Defendant Rice in Cause 

time, counsel for Defendant McNeil 

of said document to counsel for 

No. 88-1-00427-2. Neither the 

·prosecutor's office nor counsel for Mr. Rice may disclose the 

contents of 
28 

d. "b"l" _a m1SS1 1 1ty 

said document 

of said document. 

pending court order as to the 

29 
(7) The verbatim report of the July 19, 1989, 

30 
proceedings relative to Plaintiff's mot ion for discovery shall 

3
"" .also be transmitted by the Clerk of this Court for consideration 

32 
of Defendant's motion for review of this order. 

2-AMENDED ORDER AUTHORIZING 
DISCOVERY BY PLAINTIFF 

L.AW OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
302: N. ::SRC ST., P.O. BOX: 2.12.9 

YAKlM.A, WA.SH.IN.GTON 98907-~129 

TE:L. 248-1900 AR:!:A CODE: 509 
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16 
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19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

sa 

• • 
DATED this 24th day of July, 1989. 

I! 

-PRESENTED BY; 

·.THOMAS BOTH 
CHRISTOPHER 
Of Attorneys for Defendant McNeil 

I I / 

3-AMENDED ORDER AUTHORIZING 
DISCOVERY BY PLAINTIFF 

L.AW OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW 8: BOTHWELL, P.S. 
302. N. 3RC ST .• P. 0. !!OX :2.,2.9 

YM'>.lMA, WASKIN.G'tON 98907-2\2.9 

TEL. :24B-1SIOO AREA CODE !509 
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BETTY MCGILLEN 

YAKIMA COUNTY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF;:.WASHINGTON 
IN AND FOR YAKIMA COUNTY·<_.,_ 

~; ..... 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

STATE OF WASHINGTON 

COUNTY OF YAKIMA 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
)ss. 
) 

':__., 

,, 
.. __ ',·,;.-. 

~ -"'· 
~ • .f'" -· 

/' , ;--. 

NO> 88- (,.60428-.1 '-u-· 

AFFIDA VII OF 
CHRISTOPHER T AIT 

0 c 

My name is Christopher Tait. I am lead counsel for Russell D. 
McNeil, who is the defendant in this case. 

2 1 This affidavit is made in support of my Motion to Close the 3.5 
22 Hearing. and my Motion to Change Venue. 
23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

I! 

The evidence will show that on or about january 27, 1988, my 
client was taken into custody by detectives of the Yakima County 
Sheriffs Department. 

Within minutes of his arrest, the evidence will show that the 
defendant began answering questions about these homocides. He 
admitted being in the house when the victims were killed. He 
admitted driving to their house with Herbert Rice, who is charged 

AFFIDA VII OF 
CHRISTOPHER T AIT 1 

CHRISlOPHER TAIT 
ATIOANEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 96901 
""i'E.l..EPHOHE t509} 2.:.8-1'346 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 1 

27 

28 

29 

30 

31 

32 

33 

34 

• • 
with the same crimes in a companion case. He admitted knowing 
that Herbert Rice was armed with a knife before their arrival at 
the victims' home. He admitted stabbing one of the victims with 
a knife which he had in his possession. He described the location 
of the victims' bodies. He described items of personal property 
which were removed from the victims' house. 

The evidence will show that certain answers given by this 
defendant matched other items of physical evidence. This will be 
offered by the prosecution as proof of the defendant's 
involvement, as if only the perpetrator of the crime could have 
known certain facts. 

The statement given by defendant will be offered as a "full 
confession" by this defendant. Since Herbert Rice is not involved 
in this hearing, the public will be forced to speculate about the 
content of any statement given by Mr. Rice. Some may conclude 
that Mr. McNeil is more culpable than Mr. Rice, simply because the 
content of his statement is publicized first. This speculation, 
occurring only a month before trial, will be very damaging to this 
defendant. 

This case was identified by readers of the Yakima Herald Republic 
as the number two news story of 1988. Attached hereto and 
hereby incorporated by reference is a copy of that article. 

Attached hereto and hereby incorporated by reference are copies 
of narrative reports written by Deputies Hafsos and Shaw 
concerning their arrest of and interrogation of Russell McNeil. I 
expect their testimony at this 3.5 Hearing to be consistent with 
their reports. Particular attention is drawn to the report of 
Deputy Shaw, and the manner in which he asked Russell McNeil if 
he had murdered Mrs. Nickoloff. 

AFFIDAVIT OF 
CHRISTOPHER T AIT 2 

CHRISTOPHER TAIT 
AITDRNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGlON 98901 
TELE?HONE (509) 248-1'340 
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This case has been the subject of massive pre-trial publicity. 
More publicity is expected before the trial begins. Attached 
hereto and hereby incorporated by reference are copies of a few 
articles about this case. In addition to the publicity generated by 
the media, there are rumors and stories circulating throughout the 
community which are EXTREMELY inflammatory. These rumors 
have little or no connection to the facts of this case. However, 
their importance lies in their falsity, and in their SPECTACULAR 
quality. Even if only a few members of our community have 
heard these rumors, their impact is devastating. If these rumors 
become more widespread, or if a new wave of publicity attends 
this hearing, the result is worse yet. 

This affiant is mindful of the high cost of changing venue, and of 
the Constitutional provisions which keep our courts open. It is 
against that backdrop that your affiant respectfully advises the 
Court that it is my sincere belief that venue should be changed, 
and that this hearing should be closed. 
DATED this 24th day of july, 1989. C:1 ~ k:. ~ :.._ 

CHRIS TOP~ T AI~ 
Attorney for Russell McNeil 

SUBSCRIBED AND SWORN to before me this 24th day of July, 
1989. 

QJ-;e>a ) ~ \}~ be? 

AFFIDAVIT OF 
CHRISTOPHER T AIT 3 

NOTARY PUBLIC inand for the State 
Of Washington, residing at Yakima. 

CHRISTOPHER TAfT 
ATIORNE'I" AND COUNSElOR AT LAW 

THE LANDMARI{ BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 96901 
TELEPHONE (509) 248-134G 
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Supplement to Case 688-0146 
Homicide ------January 7th, 1988 
Mike & Dorothy Nickoloff 
Lt. Jfrrr'/ Hafsos 
January 26th, 1988 

PAGE (1) • 
This officer was advised by Detective Rod Shaw of information he had received 
from Deputy Warwick, that might relate to the Nickoloff homicide. Contact 
with the infonnant was scheduled,for 1300hrs., this date. See Detective Shaws 
report for details. · . 
At approx. 1500hrs., this date,· this officer was advised that a Sammy Lopez 
had same additional information·and that Detective Shaw was making contact. 
At this time, Mr. Lopez gave Det. Shaw a 13" black & lffiite t.v. that he stated 
was given to him by Chief Rice and another subject named Russ, last name unknown. 
See Detective Shaws report for details. 
This officer and Det. Shaw preceded to the Gill residence for identification on 
the television. She is the Nickoloff's daughter. See Det. Shaws report for details. 
Information received from Lopez at approx. l800hrs., revealed that the subject 
identified as Russ might have attended the Pace Alternative School in Wapato. 
At approx. lSOOhrs., this officer and Detective Shaw contacted Mr. Erickson 
at the school who advised that with the description and first name given to 
him, the subject we were looking for could be a Russell MCNeil, age 17 who 
lived at 21 North 'G' Street, in foppenish. See Det. Shaw's report for additional 
information concerning this contact. . 

At approx. 1745hrs., Det. Shaw contacted this officer and advised that Sanmty Lopez 
had called and advised that he had -located the other television. Contact was made 
with Lopez and he directed us to his residence where a 13" color television 
was located. The brand was a JC Penney's. In checking the television, no 
identification with the Nickoloff's name or social security number could be 
found. The serial number on the back of the television was 150101884, and model 
number is 1658-2093. See Detective Shaws report for additional regarding the 
television's and where they were located. 
This officer when checking the-back of the television observed a small clip on the 
antenna screw. It appeared that the antenna was pulled from the set, and in doing 
so ripped away from the antenna lead. . . 
At approx. lBOOhrs., this officer and Det. Shaw made contact at the Will & Marie 
Nickoloff residence for the purpose of identifYing the two televisions. See Det. 
Shaws report regarding this information. 
At approx. 1830hrs., this officer called and talked to the supervisor at Park 
Side Nursing home and inquired about Mike Nickoloff's stay. She advised that 
if patients come into the home with televisions, that they are documented with 
putting the persons name on them w;l.th tape and writing dawn identification numbers 
on their admittence forms. In this case the records reflect that a remote control 
was identified and that the model number of the television, a 13" JC Penney was 
documented·as 1658-2093. 
At this tinle Detective Shaw and myself were at the scene of the homicide and 
the remote'control and the television antenna were located in the bedroom where 
the JC Penney television was located. The antenna lead was missing a small clip 
and the on~ located on the back of the television appears to be from the lead. 
The remote has a tape on the side with the name Nickoloff. Both these items were 
entered into evidence, by Detective Shaw. · . 
At approx. 2200hrs., these officers were notified that activity was detected at 
21 North "G" Street, in Toppenish. ,(. · 

'• 
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At approx. 2240hrs;, contact was made at 2l:North 'G' Street, Toppenish. Det. 
·Shaw and myself knocked and the door was opened by a male subject who later was 
identified as Ed McNeil, brother to Russell McNeil. We were advised that Russ was 

·home and in bed in the rear of the house. Ed went and advised Russ that the 
Sheriff's Dept. wanted to. ask him some questions. Russ got dressed and he was 
advised that we would be going to the Toppenish SUb-Station for a interview. 
He. agreed to go along with these officer's and was transported by Detective· 
Shaw. . . 

At-the Toppenish SUb-Station Detective Shaw re~d Russell MCNeil his Miranda 
Warnings and Russ advised he understood them and agreed to talk to us. The 
Miranda Warnings were witnessed by Deputy John Lewis. The time of Miranda 
was 2258, January 26th, 1988. ~J;:e :utached to De:t.._Shaws report. · 
This officer talked to Russ and he advised that he was with Chief when the 
televisions were picked-up and disposed of.· At this time this officer advised 
all parties that this interview would continue in Yakima at the Sheriff's Dept, 
At approx. 2310hrs., Detective Rod Shaw transported Russ McNeil to the Sheriff's 
Dept., in Yakima. While enroute to.Yakima, McNeil took Det. Shaw to the Nickoloff 
residence. See~...t..-S.baw' S.J:.epQ]:'t. . 

'Upon arriving at the Sheriff's Dept., Russ McNeil was taken to the Detective 
Division, interview room. Again Detective Shaw read McNeil his Miranda Warnings, 
and McNeil stated 'that he understood them. The interview that' followed has Russ 

.MCNeil and Chief Rice as being involved in the Homicide. See Det. ShBws report 
for items discussed. · ·-- -·-· 
Russell McNeil was ~ cooperative and gave his consent to search his bedroom 
at: 21 North 'G' . in Toppenish. He also advised that we could take his vehicle 
that was used the night of the incident. He advised that this· vehicle was parked 
on the north side of the residence and that it was being worked on, Russell also 
stated that a toolbox belonging to his brother Ed was located in the trunk area, 
and that to make sure to remove and give to his brother. Russell described his 
vehicle as a red Plym. Horizon. . .' . • 
A consent to Search was obtained from Russell McNeil and from the renter of the 
property, Mary Teacher, both of which live at 21 North 'G', in Toppenish. 
After a statement was obtained from McNeil, this officer along with Detective 
Shaw made contact at 21 North 'G' in Toppenish and several items of clothing and 
the above described vehicle were picked-up and entered as evidence,' See the 
attached evidence forms submitted by Detective Shaw. 

At app~x. 0400hrs., Jan:uary 27th, 1988, this officer along with Detective Shaw, 
_Sgt •. M., .. James •. and Sgt. C. Gonzales made contact at the Herb Rice residence which 
is located on Highway· W91;· approx. ~ mile south of Progressive. 
Detective Shaw knocked on the front door, and approx. 1-minute, a male subject 
came to the door ·and Detective Shaw identified himself and this person lmawn to 
Det. Shaw was identified as Herb Rice Sr. Mr. Rice invited these officers into 
his house and Det .. Shaw asked if Chief was home and Mr. Rice answered in the 
afirmative. Mr. Rice advised he would advise his son that we would like to talk 
to .him. Approx. 20 seconds later a male subject ciune into th,e living roan 

( 
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who was identified as -Chief Rice. This officer read Rice his Miranda Warnings 
and advised him that we would like to talk to him downtown. Rice stated to 
his father something about burglaries. After his Miranda Warnings were read · 
to him, Chief was advised that we would like to search his bedroom and he 
agreed and signed a consent to -search •. This :was .witnessed by Sgt. James. At 
this time Chief Rice was given a pair of pants, shirt and pair of shoes and 
he was transported to the Sheriff's Department in Yakima for a interview. . 
At 0446 hrs., this officer read him his Miranda Warnings again and he advised 
he 1.mderstood and initialed by each~ This was witnessed by this officer. 
During the interview of Chief Rice, Detective Rod Shaw and myself were present. 

·During this statement, Chief Rice got up fran his chair and demonstrated. hOI(_ he. 
killed·Mr ... Nickoloff. Chief advised that he was standing behind Mr. Nickoloff 
as he- turned aro1.mcf and asked what he was doing and raised his hands, At this 
point Chief advised that he stabbed Mr. Nickoloff in the face area and chest 
area, repeatedly. Chief raised his hand and: demonstrated this action toward 
Detective Shaw and after stabbing him in the chest and face area, Chief made 
a slicing action across the throat area, advising he did this to Mr. Nickoloff 
'For additional information concerning this interview read Detective Shaw's 
report and the statements from Chief Rice and Russell McNeil. 

Both McNeil and Rice were booked into. th~-J~enile facility for INV·HCmicide. 
This was done by Deputy B. Camarata. · -

,. 
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Per Prosecutor· Sullivans reque.st this officer contacted the Washington 
State Toxicology, Lab in Seattle, Scan-742-3536, and found that they do 
not have the equipment to determine the level of LSD in blood samples •. ·· 
They advised that the University of Utah might have that capability and 
contact was' made with a technician at· that- location, Ph.·: 801-581-5117, 
and she advised that this process has not been implemented as of this 
date. She advised that this process is expected on line sometime in July 
or August, 1988. This person. also advised·that when thif! pro,cess is 
available, that it will detect LSD in the·blood up to 72hrs., after 

consumption. . ~ { ~ 

~ "ho .p~ ·¥/-1/rr. 

9~~-
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' 
llAFSOS ALSO CALLED THE TOPPENISII I'D AND REQUESTED A UNIT DRIVE BY 21 N. "G" STREET 
TO ASCERTI\nf IF ANYONE: WAS H01-IE. JIPPROXIHI\TELY 20 MINUTES LATER, WE WERE ADVISED 
THJ\T SOHECNE 1·11\S No\·1 Ill TII/\T RESIDEilCE. 

THE COLOR TV SET RECovERED 1\T TilE 'LOPEZ RESIDENCE BORE A BROKEN WIRE AT THE BACK OF 
THE SET. HAFSOS RETRIEVED l\ 'N ANTENNA WITH A BROKE!~ WIRE FROM MR. NICKOLOFF 1 S 
DEDROOM t'l!IC!I IS Tlll: SOUTI!ERI'l !·lOST DEDROOM n~ TilE llOUSE. THE FOLLOWING ITEMS WERE 
REHO\IED FROM TilE CRU!E: SCENE 11110 piJ,CED INTO EVIDENCE: 

l. TV J\NTENtiA I'IITI! DROKEtl I·IIRE 
2 • JC PENNEY REMOTE CONTROL SENDING UNIT 
3. JC PEtiNEi' STI\TEHENT DE11RING TilE IIICKOLOFF ACCOUNT NUMBER 
4. 1\ OIECK REGISTI:R BEARING J\N ACCOUNTING OF . OIECK NUMBER ll2 40 
5. CHECK NU!·IBER H240, !·lADE OUT .. TO PENtiEYS .IN 'l'!JE 1\loiOUNT OF .$269 

AFTER I- PLI\CED Tlffi J>JlOVE ITEI·IS m 'l'IIE TRUNK OF MY .VEHICLE, WE SECURED Tl1E HOUSE 1\llD 
DETAILED THE ADDRESS IN TOPPENISH, 21 N.· "G" STREET, AFTER KNOCKING ON THE DOOR 
AND RECEIVING A QUICK RESPOHSE, WE IDENTIFIED OURSELVES TO THE ANSWERING PARTY. viE 
/\SKED IF RUSS WAS HOl·IE /\HD RECEIVEO 1\1~ ANSWER Itl THE AFFIRMATIVE. ED, WHO WAS THE 
ANSWERING PARTY AND IS THE DROTHER OF RUSS, SAID HE WAS IN THE BEDROOM • WE FOLLOWED 
ED TO THE: BEDROOH WHERE I·IE ASY.El) HIM' TO GET DRESSED 111m COME TO THE TOPPENISH 
SUB-ST/\TJ:ON FOR AN IHTERVIE~l. liE. AGREED TO, DO THIS liND PR?SENTED NO PROBLEM TO HAFSOS 
OR HE. X TRA!ISPORTED RUSS N~NEI~ .• TO THE SIJB-STJITION, FOLLOJoiED DY HAFSOS IN HIS 
VEHICLE. DEPUTY JOIIl< LEI'IIS, m·lO 11/\D DET:N Dl THE /\REA, ACCOMPANIED US TO THE STATION. 

UPO.'I ENTERING Tl!E SUD-STATIO!I, I 1\SXED FOR AND RECEIVED THE FOLLOWitiG WFORMATIOtl: 

RUSSELL DUIIIU: McNEIL DOD B-13-70 
21 N. "G" STREET, TOPPENISH 
STUDEilT, PACE SCHOOL Itl Wl\PATO 

·. ' 
t\\{d\\~ 

'\\ 
WITH DEPUTY LEI·IIS PtiESE:llT,. I READ l~cNEI.L !TIS RIGHTS. HE SAID HE UNDERSTOOD 'l'!.(EM FULLY. 
I FILLED OUT 1\ I·IIR/\tlDJ\ IIllO 111\IVEn OP RICII'l'S l'ORM 1\NO REVIElreD EACH ITEM LISTED, LINE 
BY LIH<:, WITH McllEI!·· HcNEIL S/\ID !I.E U!lDERS'l'OOD HIS RIGHTS l\llD SIGNED TilE FORM IN 
ADDITION TO INITIALS PL.'\CED D1 lii!lE DJ:FFERENT LOCATIOHS ON. THE FORM. THIS WAS 
WITNESSED BY DEPUT'l LEI>IS IIllO J.IC. (22SB liOURS). 

LT. I!AFSOS BEG;>.N1 .TilE I!lTE!WIEI-7 DY TELLI!·IG NcNEIL 1-lE l'lERE INVESTIG/\TI!lG THE 1!011ICI DES 
OF MIKE & DOROTH~ NIO~OLOFF l\ND l-IE !lAD UJFORMJ\TION liE 1·1115 INVOLVED. I TOLD HIM viE 
HAD A WITtiESS !·11!0' PLACED !U:{ IN TilE CO!{Pl\!IY OP uCIIIEP" RICE /\T A TIHE RICE WAS TRYING 
TO UNLOAD T\>10 TELEVISIO:I SETS. llhFSOS 1\Sla:D ITIM IF IIE :KNEW RICE 1\ND Mc}!EIL S/\ID YES. 
HAFSOS _THEN ASKED HUI IF HE 1~1\S IU'l'lt RICE DURING TilE TIME RICE HAD THE SETS AT THE 
LOPEZ RESIDENCE. AFTER/\ t>/\USE, !!cNEIL SAID, "YES, I l·IAS THERE". WITH Tl!AT, HAFSOS 
ADVISED HctiEIL WE ~;QULD CO!ITINUE TilE DITERVI:EI·I Ill \hKIHA. 

! 
' . 

'• 
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}lcNEIL WAS PLACJ::D IN MY VEHICLE, UN CUFFED, liND WE DEGJ\N THE DRIVE TO YAKIMA. AT A 
l'OINT BETHEEN TOPPENISH AND ~IAPATO,ti·!E DEGAN TO DISCUSS THE NICKOLOFF CASE. I ADVISED 
1-icN:E:IL OF THE SERIOUSNESS OF THIS NATTER liND THE FACT IT WOULD BE SOLVED Sl!ORTLY • 
. HcllEIL INTERRUPTED HE IH MID-SBNTEliCE 1\HD SAID:j·. 

"I STJ\YED IN '11Ir: CAR." 

\·!HEN I SAID, "AT THE HICKOLCFF RESIDENCE:?", r.tCimiL RE:PLIED, 

"YES" 

I ASI<EO McNEIL IF HE COULD DESCRIBE TH!i! NICKOLOFF RESIDEllCE. HE RE:PLIED, 

"TIIERP. 1\RE: DUSHES IN FRONT A.'lD STEPS YOU GO UP TO GET TO THE DOOR." 

/\T II POINT IIEIIR ~1/l!>liTO, I liSI:F.D NcNF.IL NJlliT TYPE OF DRIVEWIIY SURFJICE W.'IS THERE. HE 51\rD, 

''TI-lERS \·11\S S!IOW ON· THE .GROUND •••••• IT WAS SNOWING." 

AT TII11.T POINT, I DECIDED TO Hlll:F. 1\ DETOUR TO TilE NICKOLOFF RESIDEHCE AND I ADVISED 
111\FSOS OF THE SliME, 1\S I PULL:?:O IllTO THE NICKOLOFF DlUVEWI\Y 1 I ASKED MCNEIL IF T!IIS 
WAS THE !lOUSE. HE REPLIED, 

"YEJ\11 11 

I ASKED HIM WHERE: HE PARKED HIS VEIJICLE ~lD HP. POINTED OVER HIS. LEFT SHOULDER AND SAU•, 

"BACK TllERE:., ••• BY THAT CONCRETF TiliNG ••••• TilE FRONT OF TilE CAR 

I BACICED HY VEIIICU: /UlD 1\SI<EO t-lcU!::II. '1'0 IUDICI\TE THE 1\I>PROXIMATE LOCATICU. HE SAID, 

. "THE f'ROHT OF Till-: C/\R t~l\5 EVEt~ ~II Til THAT CONCIUi:TE TiliNG." 

I 1\SXED McNEIL IF liE GOT OU'l' OF TIIF. CIIR MID liE SAID, 

"I JUST HEUT TO TilE FRONT DOOR, THEn GOT BACK IN NY CAR." 

I ASKED !1cNI::IL W!JAT RICE DID ~n!EH ·HE (Hc!ICIL) GOT 131\CK INTO HIS CAR. HE SAID, 

"'rli:: UE:NT AROUND OAC!~." 

I ASKED McNEIL IF liE SAt·! J\NYTHnlG lilliLE llT:: HAS IN HIS CAR. liE RE:PLIED, 

••~-to, I WAS LOOY..It~G OOW!'I. u 

'• 

• 
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HHEN I QUESTIONED TilE HEi\NI!lG OF Tl!AT RESPOllSE, McNEIL SAID: 

"I WAS 1-!0RKillG ON l-IY STEREO •••••• THE WIRES WERE LOOSE." 

:C ASKED McNEIL IF HE E'IITERED THE DRIVEWAY WITII THE VEHICLE LIGHTS ON OR OFF. HE SAID, 

"OFF" (HIS TAPED STATJ::l-IENT RESPONSE: "LIGHTS WERE ON") 

I SPOI'..E BRIEFLY TO LT. 11.1\FSOS THEil l!EARD JIIM 1\DVISE McNEIL THAT WE 1-!ERE INTERESTED 
IN JUST THE TRUTH. 1-!CUEIL AC:.'IO\-ILEDGED TIIAT I-liTH A .~IOD OF THE HEAD AND 

"YEJ\ll" 

AS WE LEFT THE lliCKOLOFF D!UVEiiAY, I ASKED McNEIL IF THIS WAS THE DIRECTICN HE LEFT 
TilE NICKOLOFF RESIDENCE ON TilE NIGHT OF l-7-88 (MEANING EASTBOUND ON KAYS) , NcNEIL 
DID NOT .RESPOND VERlll\LLY DUT NODDED I!IS l!EliD. AT THE STOP SIGN CN KAYS AT LATERAL B, 
l ASKED Hci<EIL IF HE TUFNED OR CONTINUED STRAIGHT Oil KAYS, HE SAID, 

"STRAIGHT" 

APPROACHING THE STOP SIGil 011 KAYS AT LATERAL l\, I ASKED l1c~lEIL IF HE TURNED OR 
~ CONTINUED STRAIGHT. liE REPLIED, 

"TUrulED RIGHT •••• ,DOI·m TO KILES ••• , .TURNED AGAIN TOWARDS WAPATO." 

I ASKED HcNEIL IF 1\.'IYTI!IllG HAD BEE!~ THRO\-IN OUT OF THE CAR AT A POUlT BET\mEN THE 
NICI<LOFF 1 S RESIDENCE 111-lD Ll\TERJ\L 11, liE SHOOK l!IS HEl\D, ItllliCl\TING NO, I PROCEEDED 
NORTH ON Ll\TERJIL A AND COHTI!lUED Tl\LIUG ·ABOUT TilE 11011ICIDES. INCLUDING THE FACT I 
DID NOT- BELIEVE HE STAYED Ill THE CAR, Mc!lEIL BEGAN TO TALK AND THE FOLLOWING TPQK PLACE: 

Q. YOU DIDN 1 T GET BACK Ill THE C1\R, Dill YOU? 
A. (PAUSE) • , , • , , • I WENT TO THE BACK DOOR TOO 

Q. YOU WEH'T IH'TO THE IIOUSE NIT!! OIIEF? 
A. YEAH 

Q. I'IHO DID THE OLD !·IAN? 
A. NO RESPO:·ISE 1 

. 

Q. WHO DID THE ~101-W-:? · 
1\.. NO RESPO.'ISE 

FOR A REASO.'I STILL Ullla!OI·IN TO HE, I SAID, "YOU DID THE 1-10~11\N, DIDN'T YOU?" WITH THAT, 
McNEIL TURNED QUICKLY liND STARED AT 1~. EYEBALL TO ,Ji:YEDALL, I SAID l\Gl\IN 1 "YOU Dill 

' THI: WOI-IAH 1 DIDN'T YOU." :1cHEIL TU!l!-IED HIS !lEAD, LOO!':ED DOI-1!·1 AND SAID, 

"I DID TilE I·IOMJIN," '• 
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J\ODITIONAL QUESTIONS 1\SKED HERE 1\5 FOLLmlS: 

Q. YOU KILLED MRS. NICKOLOFF? 
A. YEAH, I DID THE 1-lOM;\N, HE DID THE lW~. 

Q. HOH DID YOU KILL HER? 
A. I STABBED HER 

Q. WHERE? 
A. IN THE KITCHEN 

Q. ~1!10 KILLED THE HAN? 
A. OUEF DID 

Q. HOI-I DID HE KILL HIH? 
A. 1-liTH A KNIFE 

Q. A BIG KNIFE? 
A. A BIG POCKET KNIFE 

Q. WHERE DID CHIEF KILL HIM? 
A. IN THE LIVING ROOH ••••••• IH THE Cli/\IR •• •.••• •• HE ~lAS ~lATCHING TV 

Q. HHAT HAS MRS. NICKOLOFF DOING? 
A. EATING ..!1 

!K•ro.~o-z, 
UPW ~NG AT YSO, HcNEIL \·lAS TIIY..EN TO TilE DETECTIVE INTERVIEW ROOM WHERE I READ 
HIM HIS :P.J:GIITS. HcNEIL Sl\ID liE UNDERSTOOD THEH. LT. l!AFSOS l\ND I BEGl\1'1 TO INTERVIEH 
McNEIL_PRIOR TO TAKD~G A TAPED STATEHENT. IN THE INTERVIEii, McNEIL SAID HE SAl~ RIO: 
NEAR THE JACKPOT STATIOU ON HWY 97, PICY.ED IIIM UP liND THEY BEG11N TO CRUISE THE AREA. 
AFTER CRUISING FOR THE NEXT OHETO ONE AliD A IIALF JIOURS11ND, AFTER STOPPING AT SEVER,"'\T, 
DIFFERENT LOCATIONS, RICE TOLD McNEIL, "I KNOW ~!HERE WE CAN MAKE SOMJ:: MONEY." RIO: X 
DIRECTED l!IM TO THE !IICICOLOFF RESIDEtiCE. liHILF. ENROUTE, RICE MADE THE FOLLOWING 
Cm!MENTS AS TOLD TO US DY HctiEIL: 

,. 
·. "I 1 VE VISITED trP.:-::T DOOR .. u 

11 ~1E • LL TJ\lX •.rnr::r-t DY SUr....PRI SE." 
'~I·~'LL CO IN AtlD Tl\KE lmi\TEVER." 

McNEIL SAID BOTH OF THF.I·I ·HENT TO TilE FRO!IT DOOR AND, RECEIVING NO ANSliER, PROO::EDED TC. 
THE BACK DOOR. MctiEIL SIIID HE Y.llOCJmD ON TilE DOOR AND CHIEF DID THE TALKING YlliiCH 
INCLUDED THE REQUEST TO USE TilE PHONE. TilE DOOR IIAD BEEN OPENED BY MRS. NICKOLOFF 
WHO DIRECTED CHIEF TO TilE PIIO!TE Ill TilE KITCHEN, AT Tllll.T TIME, McNEIL SAID HE ASKED TO 
USE THE BATHROOM. HR!l. NICKOLOFF DI11ECTED IIU\ TO T~!E .BATHROOM ~nt,ILE CHIEF M/\DE USE OF 
TilE PIIOtiE. 11cNEIL (;hiD HE NALY.ED PAST l·IR. NICKOLOFF: ~1!10 !'lAS SEl\TED, 1'/ATCHING TV. 

'• 
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McNEIL, ~IHO Hl\D ~·11\LKED THROUGI! Till: KI'l'OIEN l\1·10 TilE LIVING ROOM '1'0 GET '1'0 THE BATH!\OOM, 
RETURNED TO TilE KI'l'CHEl~ /UTD ASKED FOR A GLASS OF WATER. MRS. JliCKOLOFF, ~IHO WAS 
EA'l'ING~AT TilE TI!·!E, POINTED TO THE CUPBOARD CONTAINitlG TilE GLASSES. Mc:NEIL SAID HE 
DRANK TilE GLASS OF l~ATSR t·.mi:LE NRS. NICKOLOFF CO.'ITINUilD EATING. McNEIL THEN APPROAOII:D 
CHIEF 1-.'HO WAS STJ\l'IDING ItT TilE LIVnlG ROOH TALKJ:NG TO MR •. NICKOLOFF. McNElL RE'l'URHED TO 
THE KJ:TCHEN AND ASKED FOR A SECCI10 GLASS OF WA'mR. APTER FINISHING THAT, HE TURNED i'J;D 
LOOKED -TOWARD THE LIVIIlG ROOt~. HE SAii CHIEF HOLDING A KNIFE IN HIS RIGHT HAND WHICH l·1AS 
AT HIS-SIDE. McNEIL SAID 11RS. NICKOLOFF MUST HAVE SEEN THE KNIFE AT THE SAME TIME 
BECAUSE SHE STOOD UP AND YELLED SOMETHING. McNEIL SAID HE GRABBED HER BY THE NECK, 
THEN FORCED HER TO TilE FLOOR. liE PLACED HIS KNEE CN IIER TO HOLD HER DOWN, THEN 
PROCEEDED TO STAB I-TER NITH A IQIIFE HC REHOVEO PROM. HIS JACKET POCKET. AT THE SAME 
TU!E, HE COULD HEAR I'IHAT i!E ASSUI-IEO TO BE "STABBING SOUNDS" COMING FROH THE LIVING 
ROOM. JUST PRIOR TO Tlll\T SOUND, liE HEARD CJIIEF YE:LL SOMETHING ALTHOUGH HE IS NOT 
SURE !·!HAT. AT FIRST, HE THOUGHT IT. WAS. CHIEF YELLI!lG, "DIE I" BUT HE IS NOT SURE IF 
THJIT W.'IS THE WORD USED. McNEIL SAID 1m THOUCIIT HE STABBED MRS. NICKOLOFF "ABOUT 25-
TIMES" li.'ID SHE STOPPED XCLLING "APTER Tl!E 'l'I!IRO. STAB." ~nfEN ASKED TO DESCRIBE HER 
POSI'l'ION 00 THE FLOOR, Nci/EIL SAID SIIE WAS FJICE DOWN HI'I'li HER HEAD AGAINST A WALL. 
McNEIL SAID liE USE A "CI\SE" NIFE 1\ND Tlll\T l\LT. THE STAB ~lOUNDS WERE TO THE BACK, NCNE 
TO THE_CHEST. 

HcNEIL- SAID CHIEF CAl-lE INTO THE DOORt~AY DIVIDING THE KITCHEN/ DINING ROO~! AND SAID, 
'-· "CO~!E CN." BOTH I~ALKEO 'I'l!ROUGII TilE'. LIVING .R00/1 AND P/\5'1' rm. NICKOLOFF •. BOTH LOOKED 

INTO THE SOOTH (MR. NICKOLOFF'S) BEDROOM, 'l'HEII THE MIDDLE BEDROOM. McNEIL SAID HE 
JlETUBNED TO THE SOUTH PEOROOH l·IHERE HE BEGI'JJ Td RJ1:MOliJ1: 1\ COI.OB ::ty SET. AT THE SAl-lE TIME 
liE COULD HEAR CHIEF GOING TllROOGil SO~!E PAPERS AlTO DRAWERS IN 'l'HE OPPOSITE CORNER 
OF THE BEDROOM. CHIEF PROcr::EOED TO THE MIDDLE BEDROOM WHERE liE REMOVED A SMALL TV SET 
FROM A CABINET Ill 'l'ME HORTHHEST CORNER OF THE ROO!·!. McNEIL SAID HE CARRIED THE TV FROM 
'1'HE SOUTH BEDROOM TO THE MIDDLE BEDROOI~ AT 1-JIIICH POINT HE BEGAN TO OPEN THE CABINET 
DOORS. ABOUT THIS TIHE, "OUEF Cl\HE IN /\NO GOT ME liND WE LEFT." BOTH EXITED TI-lE 
BACK DOOR AND PROCEEDED TO t-tcNEIL' S VEI!ICLE. McNEIL SAID HE SJIW A sMJ\LL TV IIJ THE 

' ' 
BACK SET. TilE SET !IE REHOVEO FROM THE SOUTH BEDROOI~ /\NO CARRIED OUT THE BACK DOOR 
~lAS JILSO PLACED IN TilE BACK SEAT. McNEIL SAID HE Bl\CKED OUT OF TilE DRIVEWAY AND 
PROCEEDED EAST ON KJ\YS '1'0 LATERAL A, THEil SOUTH TO KILES KORNER, THEN EAST ON W. HAPATO 
ROAD. DURING THIS PERIOD OF TIME, CHIEF TOLD McNEIL, "DON'T SAY ANXTIIING TO Al~XONE." 

. . w~ 
HcNEIL SAID THEY DROVE TO A RESIDENCE~ HE REFUSED TO Nli.ME THR LOCATIO!~ OR THE 01-INER, r W 
lffiERE THEY CLEANED UP. PRIOR TO THIS, CHIEF HJID REMOVED THE SHIRT HE WAS WEARIIJG X -,-au:C 
AUO PLACED I'l' ON THE FLOO!UlOI\RD, PASSENGER SIDE, OF THE CAR. McNEIL SAID BOTH OF OJ!,I;I\ ·. 

THE:M HJID A LARGE' .ANOUNT OF BLOOD ot-1 THEIR l!l\NDS liND THEY USED '1'0 KITCHEN SINK A'l' THE 
' ABOVE LOCATIOH TO CLEl\.l'l UP. ACCORDING TO McHEIL, 'NEITHER HE OR CHIEF WORE GLOVES 

DU?JNG THE ATTACKS •. 

McNEIL Sl\IO THEY DROVE TO TilE SAMJoiX. LOPEZ RESIDENCE ~IIIERE THEY TOLD HIM THEY HJID TWO 
TV'S FOR SALE. LOPI::Z ACCOHP1\NIED TIIE74 TO AN U!IKNOml LOCATION WHERE THE SET WAS SOLD 
FOR $50, ~0 IN CASH 1\ND $10 WORTH OF MJ\RIJUANA. MqHEIL SAID HE '!"!AS GIVEN ABOUT HS 
BY CHIEF AFTER THE :1mmy lli\D BEE11 HA!IDED TO C!liEP D2" LOPEZ"~ MCNEIL THEN DROVE LOPEZ 
BACK TO HIS RESIDENCE, OROPPt:D CHIEF OFF AT !liS ON imx 97, THEN PROCEEDED HOME. 

'• 
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A Tl\PED STATEMEllT H11S TAl:.£.~ AND THE IUTERVIEI·I CQICLUDED AT THE TIME 'NOTED ON THE 
TAPE, L'l'. l!AFSOS OllTA:tiiED 11 CoNSEtiT. TO SEARCI! FR011 HcNEIL, TH;tS COO'SEN.T WJ\S LIHITED 
'l'O NEARING APPAREL AND ITEHS 'l'HE:REII~ l\140 IS SO NOTED ON THE CONSENT ·l!'ORM. TENNIS SllOES, 
Tl~O JACKETS (OIIE WITH '!'HE POSSIDLE ~IE11POO') 1 LEVIS AND A Cl\P WERE TAKEN AND PLACED 
Ill TO EVIDENCE. PHOTOS OF TIU: BzDROOI·I AI~D ARTICLES RETRIEVED WERE TAKEN. THESE ITEHS 
WERE PLACED IN THE TRUNK OF HY VElliCU: lii:ID TRANSPORTED TO THE YSO EVIDENCE ROOH. REFER 
TO THE EVIDENCE LCGS FOR 1\LL ITr.ilS COLLECTED, RECOVEIUlD, PACKAGED AND BAGGED. A VEHICLE 
SUPPOSEDLY DRIVEN B'l 1\cN:::IL \1.1\.S ntPOilliD~D 111m TAKEN TO TilE CREST BUILDI!IG IN YAKIHA. 

DET. R. SH11W 

Elm OF Md!EIL SUPPLENDIT 

-----------------------------------------------------------------------------------
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Death penaltyfiling upheld 
. . : . : •' .. 

Judge says prosecutor 
acted properly in 
Nickoloff murder. ca·se · 

By GARY E. NELSON • Ollhe H•r.ald·R•p11bllc 

Yakima County Prosecutor Jeff Sullivan 
acted properly, the trial judge ruled Tues· 
day, when he decided to seek the death penal· 
ty against two young men accused of ag· 
gravated first.<Jegree murder in the stabbing 
deaths ~fan elderly Parker couple. 
. "Attorneys for. defendantS RUssell McNeil 

·· and Her~ert Rice bad argued that Sullivan 
should be ordered to explain why he Is seek
Ing the penalty for the first time since be was 
first electejl prosecutor In 1974. But Yakima 
County Superior Court Judge F. ·James 
Gavin ruled that Sullivan properly ask~d 
defense attorneys to present mitigating fac
tors before he made the decision, and need 
not defend his reasoning. · 

Rice and McNeil are accused of stabbing 
Mike and Dorothy Nickoloff to death in the 

l ie's rural Parker farmhouse In January 
The cases .ugainst them are the county's 
capital cases since 1936. · . 

McNeil's trial Is now· scheduled to begin 
Sept. 5, with Rice's trial to follow beginning 
Oct. 23. Both will offer defenses generally de
nying the charges, and will not offer af
firmative defenses, such as lnsanlty or.seU
de!ense, their attorneys said. 

·. 

· : The higb court "ruled last mo~th That the 
constitution does not bar such executions. 

Gavin, who will preside over the two trials, 
heard a variety or motions Monday and 
scheduled later hearings on other matters in 
the complex cases: f ; · . 

Gavin postponed :.;;til July 24 a- ruling on 
defense requests to bar the pre.s and public 
from a pretrial evidence-suppression bear~ ' 
_ing. The hearing Is to decide whether taped 
statements the defendants made to i>olfce 
alter their arrests may be used as evidence 
during their trials. . ·; // 

Prosecutors and attorneys lpr Rice said
they would not object to holdmg the bearing 

. after a jury Is selected fo~-that trlal,-whlch 
would remove any need to close the hearing. 

But Chris Tait, attorney for McNeU, ob
jected to holding the)learing alter Jury selec
tion, arguing that would restrict his question-
ing of potential jurors. · ' · . 

Court rulings Ql1 the question or open, or 
closed pretrial hearings have attempted to 
balance t)!e right of the public to an open 
justice ~ystem with the right of a defendant 
to a fair trial, both or which are pro(ected by 
the$ionstitutlon. ·. · · · 

. , . . · • (St•llph•~1111r~1 rtHin:~la) . ,Also Monday, Gavln agreed to order 
Yakima County Superior Court" Judge F:James· Gavin listens Tuesday "to 1 ·variety ).feN ell's attorneys to turn over a letter the 
of motions preceding !he Nickoloff murder trial. , ."- · · . . ·. . . : . · / defendant wrote to his girUriend while In Jail 

· . . . · .. - · .: '· . . · : . · after his arrest. The letter was latergiven to 
The defendants, both of whom wm turn .i9 the U.S. Supreme CoUrt decided whether the ... Tai\'S . offi~e .. by. ~cNeil's _[!lother, . pr<>-

next month, wer~ 17 when the murders they Constitutjon protects from execution defen- · sectitors sa!d· · . · ' · · · ' · 
are charged with occurred. Their trials were 'dants who were juveniles :when their ytimes .· Aller a p.ighly unusual closed.<Joor session 

postponed inde~~lt1~yearl_i~~ ~~_::~~r wh~~ .. r:~~ :~o:"fl_tt~~.:. :~\: ,: . i, '· .I·· / ' I. :· .. ~--> ·-~~·-~ ~~c~~-L~_FF. Pag~ 2A). - . 
. . . ·' ...• • ... -;j -..•.. 
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Yakima 'County Prosecute~ Jell Sullivan, left, and deputy. proaecutor Howard Hansen confer during 
Tuesday's court session. :-.. · · · . · 

. (,' :. . . ·'i'lo(_ 

Nickoloff/ f~om Page 1A 

w~!P only Tall, .an a.!Soclate and· Tall's co-counsel Tom 
B~hwe\1 present, Gavin. ruled Talt must turn over the 
le11~r. Tall and Bothwell had asked for the private 
meeting to e:tplaln to Gavin why the letter was protected 
~-attorney-client prlvUege from disclosure to pro-
secutors. . . . 
Jalt and Bothwell said they may ask the Btate Court of 

AiJPeals to review Gavin's ruling. . 
",,n their challenge to ·Sullivan's capital punfohment 

~ de~lslon, defense attorneys argued that It Is unclear why 
Sullivan· Picked 'this·•caoe'-to .;,ek the death:penalty •. 
B'lllllvan has never before. sought-the penalty 'since he 
w'o~ elected prosecutor In 1974. . . . . 
, 'lie has ·had several opportunities, defense attorneys: 
argued, Including several cases of aggravated first·' ' 
d.¥gree murder, the only .crime that can resiUt In the ·.;:_h ... 
dl"'th'pl!naltyQ~derstatelaw .. ; .. , .· . ', ·· :.. · . ·· · · 
~~We've had people coming trp Wfth machine guns, and 

"low,lng down strangers, killing one and maiming . 
an9ther,'~ Bothwell said. "No death' penalty was !Ued In • 
that case. In fact, aggravated flrst-<legree murder was .•.. 
not even charged in that case. u. · · 

· · • Jleputy prosecutor . Howard Hansen· said a case In· · . 

.. , 

Pierce County that resulted In a similar challenge led to ' 
the Supreme Court.upholdlng that prosecutor's choice;~: · Ml h 1 F 1 d 1 1 
aD.er the prosecutor was ordered to take the. witness . - __ ,- c ae ros ' e ense alf~rney or H erberl 
sland and defend it. Another case, In which 8 special Rice, listens during Tuesday s courtroom ses-

. P'":lalty was thrown out, resulted from an overly ,rigid slon In the Nickol oil murder case. 
selection procedure, Hansen said. · · . . 
.. Gavin ruled that Sullivan, like the Pierce County'pro- · ·. That opportunity, the state Supreme C011rt sa1d, J!rG
s~cutor, gave defense attorneys an opportunity to pre- vlded the "safely valve" I(> prevent arbitrary apphca· 
:ieitt· evldenc~ of mitigating circumstances affecting:·! tlon of the -death penalty. Gavin agreed, and sa1d 
t6eir clients before he decided to seek the death penally. . .' Sullivan need not justify hf8 decision further. 

·!' 

........................................ .-.... ~~ .. ~•:5TSa .. 
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in Nicl{oloff c_ase will be appe_aled .-. 
By GARY E. NELSON 

Ollh• Het•ld·R•publlc 

Attorneys for capital "inurder defendant 
"'sell Duane McNeil ·wm ask the state 
1p~e e Court to let them keep from pro
>C a· letter McNeU wrote to his 
·rlf• •. ~after his arrest. 
Prosecutors want the leiter, saying It Is 

1idence In the case and should be turned 
>erto them. . 
McNeil's attorneys, '.fhO were· given the 

·tier by a relative of McNeil, say it is pro
'cted by attorney-cUent privilege. 
McNeil is scheduled to stand trial Sept. 5 

' 

for the murders of elderly Parker residents 
Mike and Dorothy Nlckololf, who were found 
sl~bbed to death in their Parker farmhouse 
in January 1988. Co-defendant Herbert 
uChier' Rice will face a separate trial 
scheduled to begin Oct. 23. 

Yakima County Prosecuting Attorney Jeff 
Sullivan is seeking the death penalty against 
both defendants, who were 17 when the 
murders occurred. Both will turn 19 next 
month." 

Judge F. James Gavin said during a pre
. trial pearing In Yakima County Superior 
. Court on Wednesday that he wants the ca•e 

• 

to proceed as rapidly as possible. But the 
niatter of the letter could delay that process. 

· Attorneys Chris Tall and Tom BothweU 
explained to Gavin last week· why they 
.believe the letter should remain In their 
hands in an unusual session closed to the 
public and even to prosecutors. • 

A-fter that explanation, however, Gavin 
ruled they must turn over the letter to pro
secutors, and gave them until noon Wednes· 
daytodoso.· · . 

In couit Wednesday, Tait and Bothwell 
told Gavin they will appeal h!s ruling to the 

·.Supreme Court, and asked him to slay his 

order until that!s accomplished. . > 
•• 

41Il the contents of this letter are ever 
disclosed, Irreparable, Irretrievable 
damage will be done to the defense· C'ase.". 
BothweU told Gavin. 

Deputy prosecutor Howard Hausen ab-o 
jected to delaying the trial, and told Gavin 

. that If a stay Is ordered, the Supreme Court 
should do it. 

Gavin agreed, saying he. is convinced his 
ruling was correct. Instead of a stay, Gavin 
postponed the eCfective date of his order re· . 
quir!ng the defense to produce the letter un-
til noon, Aug. II. - ., . 

' 

' 

I 
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Ellensburg zoning changes proposed 2B 
Sel.ah school enrollment jumps predicted 2B 
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•Attorneys mull closed hearing 
Taped statements of Nickoloff murder suspects at issue . . '• . ~ 

By MARK WALKER taken from Rice and MeN ell follow
. lng !hell: arrests in connection with Oil he Hellld--Republlc 

Yakima County Prosecutor Jeff . the January !967 stabbing deaths of 
Sullivan has i:lsued a written opinion Mike and Dorothy Nickoloff of 
contending that closing a hearing Parker could be prejudicial if 
regarding statements made by reported and severely hamper of
murder defendants Herbert Rice Jr. forts to seat an impartial Jury. 
and Russell McNeil Is probably the 
right thing to do under existing state 

\\_liiW. · 
-.\:• s"ullivan's opinion released Friday 

es case law in Washington that 
ows judges to close pre-trial hear

Ings when it i:l shown that disclosure 
of lnformation about a case could 
severely hamper a defendant's right 
to a fair trial. · · 

The opinion was written after at
torneys suggested to Judge F. James 
Gavin that recorded. statements 

The two defendants, both age 17 
when they were a"ested, are charg· 
ed with aggravated first-degree 
murder and could face the death 
penalty if convicted. 

Defense attorneys have indicated 
they want to close a hearing where 
taped statements from the defen
dants could be played, although 
neither side has filed a fonnal mo
tion asking the hearing be closed to 
the public. 

Defense attorneys have said the 

tapes are so sensational lllat their 
disclosure would virtually rule out 
the chances of a fair trial. , 

"U the court can find there is a 
substantial risk In receiving a fair 
trial. then I believe the court can 
close the hearing," Sullivan said 
after Issuing hi:! opinion on the 
closure issue. 

Rick Hoffman, one of two at
torneys representing Rice, said he 
doesn't think the tape needs to be 
played to decide the admissibility of 
the statements. 

"But if the court decides the tapes 
must be played, then we would Join In 
asking the hearing be closed," Hoff
man said. 

Sullivan said that he believes the 
hearing could be open to reporters if 
they agree beforehand to report only 

that Information attorneys and the 
Judge agree can be disseminated. 

·"We have been able to work out 
such agreements In the past and If 
the media makes a request, I would 
be willing to work with the media," 
Sullivan said. 

A trial date for Rice 'and ~lcNeU 
has not been set pending the outcome 
of a case before the U.S. Supreme 
CoUrt regarding the application of 
the ileath penalty to defendants who 
are convicted of committing murder 
when they were Juven).les. 

Gavin has ruled that McNeil's trial 
start 60 days after that decision has 
been rendered. 

The Supreme Court decision on the 
juvenile death penalty i:l expected to 
be Issued late this summer or early 
nertfall. 

\ Saturday, May 27, 19B9-3A 
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Ollie Humphrey, a centenarian whose life has paralleled and been . : / I 

Intertwined with Washington's life as a stale, recalls the past with •. · / 1 
hls daughter, Margaret O'Neill, 63, of Scottsdale, Ariz. Humphrey '·. . 
was a cattle rancher and wheat farmer 11~~, Tlot ...... , ..... 'rc .. ----



,~tneath penalty upheld for young ,killers 
~"it. By AARON EPSTEIN ed case In years, a Missouri dispute . 

- ICnT~ht-RTaa., Top court deals blow lo business- in which the c;ourt's _1973 dec~lon R 1· • · · · · .- · 
WASHINGTON _ The Supreme 1 A · legalizing abortlon is under attack. · 

Collrt, fmding no "national consen- Suprema Court hoi ticket as abor- The court must either announce a' u Ing clears way f 0 r trial 
sus." against· the execution of tlon ruling looms- 9B decision or schedule the case to he · . . · 

. juvenile• or • mentally retarded . reargued duririg its ne:d term, whicb f t. . :. • . N • k. 1 ff ' - d -
•. killers, ruled :H Monday that states . . begins in October. · · ·:tn~yexec~te~urdererswho:com- proVIde exemptions tor such or- -Therullngoncapitatpunishment· 0 WO lll _ lC 0 0 ffillf erS 
: . !"1tted their crunes while IS or 17 fenders. . _ lor juveniles was a sharp setback for 

·years old or who have the mental Dissenters Willlam J. Brennan Jr., national and lnternatlonal religious, 
-~apacltyofacbild.- Thurgood Marshall, Harry A. legal and human rights organiza-
: However, the justices softened the Blackmun and John Paul Stevens at- tlons, whicb have argued for years 
: lmpact on mentally retarded kiUers tacked the majority opinion lor, in ef· that the execution ol juvenile of
by requiring that judges and Juries, feet, leaving the issue up to political fenders violates contemporary stan-
l.nsldering_. !lfe-or-dea th majorities ln state legislatures. dards of decency. 
s ces, weigh evidence of a defen- Brennan char•ed that the majority Henry Schwa!"lschild, director of 
~ant'• mental retardation and ignored studles showing that the ACLU's anti-capital punishment 
childhood abuse. _ juveniles generally are Immature project, called _i~ "medie_val and bar
• With Just)ce Sandrit Day O'Connor and· lack the degree of criminal baric for a civilized soc1ety to solve 

-castin'g tho pivotal votes, the hlgb responsibility that justifies capital so~lety'• probl~ms by hanging 
colirt -declared that state capital punishment. _ children, for Gods sake, or mentally 
punishment laws demonstrate that He also denounced the majority for retarded people who are not fully 

· ·American society continues to ap- fmding no significance in the host of responsible for.~eiracts." -- _ 
·prove of executing Inmates who were laws in which minors are treated dif· B_ut the ~ec131on pleased censer
Under 18 when they committed lerenUy than adults, or in the fact va~l~es,potice,prosccutorsandstate 

_murder or who are mentally retard- that juvenile executions are rare ofhcl~ls, w:ho contend that all 
ed:' ,-.. '• .--- - - here and that other nations increas- juveniles guilty of brutal homicides 

; . Therefore, the ~ourt majority con- ingiy reject them as mhumane. should not automatically be kept olf 
: _eluded, such applications ol capital Monday's death penalty decisions Death Roll'. 

:. -punlshmentdonotviolatatheEightll highlighted a flurry of rullngs and Kentuckr Attorney General Fred 
-Amen4ment ban on punishments orders issued as the justices ap. Cowan. 'l3L•1 the court was s~mply 

. tr,at are both cniel and unusual. pro ached the anticipated end Thurs- reflecting the de_mand _of Amer~ca.~s, 
- 1'he majority's 'ruling apparently day of their 1988-.'19 term. confronted by h1gh crune rates, to 
would not chang!! u_nless \'irtually all .\ .j~d.Jion Is ~:::tgerly awaited in the hold youths who are mature enough 

. .. ~~~es. ·~~il- ~~~H!J.t punishm~!nt la W.l S-:~~·.:iG·! Cot.:rt's-most r:!osely watr:h~ {See COURT, Pagd 7 A) 
, , , ,. ,I 

CgmpliW !rom slalt 1nd n•11s unlc• r11part• 

The aggravated first-degree murder trial of 
. Russell Duane McNeil will start ln _Yakima County 
Superior Court in late August' or early September, 
followed by that of co-defendant 
Herbert "Chief" Rice, after Mon
day's U.S. Supreme Court ruling 
upholding the death penalty for 
defendants who committed 
crimes at ages 16 ort7. 

Jeff Sullivan, Yakima County 
prosecuting attorney, is seeking 
the death penalty against Rii:e 
and McNeil, who are acc.u.sed of 
killing elderly Parker residents 
Mike and Dorothy Nickoloff In f. 
January 19117. Both defendants_ ~-
were 17 when the crimes were RICE 
committed. 

The trials had been delayed pending Monday's rul
Ing,- but' Yakima County Superior C~urt Judge F. 
James Gavln ruled earlier I hat the trials would begin 
within 60 days of the high court's decision. 

Neither Sullivan nor Chri3 Tait, one of Mc~eii's at
torneys, was surprised by th.i rullng. 

Sullivan had expressed concern that the court 
·might send the issue back to state legislatures, based 
on a concurrlng opinion Justice Sandra Day O'Connor 
Issued in a related case· last year. In that case, the 
court threw out the death penalty In the case of a 
defendant who was 15 when the crime was commit~ 
ted.-

In her concurrence [n that case, O'Connor safd 
state death penalty statutes must set a minimum age 
for execution before a juvenile defendant can be trled 
as an adult and sentenced to die. Sh!> also wrote, 
however, that a state need not set a specific age limit 
if there was no clear national consensus against ex:4 

ecutlng defendants of that age. • · · 
, Washington's death-penalty' law sets nQ mlnilnum 

age, and Sullivan said he had feared the court might 
send the question ollll- and 17-year-old defendants 
hack to ~tate lawmakers. 

In her concurrence Monday~ O'Connor said that all 
three states that have set a mlnlmum age for e<ecu
tlon have done so at 15, and a fourth is contemplating 
that llmlt', leading her to see a nation.at consensus 
aga~St exccutlflg 1S.ye3r-olds. No such cOnse'n'Sus 
exists for 17-year-olds, she said. 

./ {See NICKOlOFF MURDERS, Page TA) 
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•necisi~n affects 3 youths in state~ 17 when he at- Death sentences far juveniles 
legedly killed probably will nat increase in the · 
an 85-year-<>ld wake of tbe ruling, she said. 

• 

' 
The Associated Press - said they anticipated the decision. bery that netted two televlsiorl 

. The 5-4 ruling said the death sets. . . ·1 
At least three young mon penalty for older juvenile killers Both teens were charged witt\ 

accused of killing elderly victims does not violate \!te Constitution's aggravated first-degree murderj 
in Washington state will be affect- ban on "cruel aqd unusual pun- McNei.ll's trial is scheduled to' 
ed by a U.S. Supreme Court ishment." .:;, start in August and Rice will go on' 
ruling yesterday that said states Sullivan is seeking the death trial 60 days later. ~ 
may execute juveniles who com- penalty against Russell McNeill Their trials had been detayed 
mitted their crimes at ages 16 and and Herbert Ricei pending today's Supreme Court, 
17, prosecutors said. McNeill and· Rice were 11 decision. 1 

Yakima County Prosecutor when they allegedly stabbed an Clem recently filed notice that 
Jeff Sullivan and Dan Clem, Kit- elderly Yakima Valley couple to he will seek the death penalty! 
sap County prosecuting attorney, death in Januarj 1988 in a rob- against Michael Furman, who was. 

Port Orchard While the public generally 
w om a n in supports the death penalty, "when 
April. Fur- · -
man's trial is 
scheduled fa< 
September. 

Clem said 
he was "not 
surprised" by 
the high 

Herbert Rice court's ruling, 
. but anticipat-

ed a bigger maJority in favor of 
executing older juveniles. 

Teresa McMahill of the Wash
ington Coalition to Abolish the 

. Death Penalty in Seattle said the 
"' court's ruling was disturbing, es-

pecially in light of its decision last 
year that executing 15-year-olds 
was unconstitutional. 

,I 

''The court is out of step with 
evolving standards of decency," 
she said. "Juries are not sentenc
ing juveniles to death at any great 
rate.•• · 

you refine the ·question'to include 
juveniles and the mentally retard- · · 
ed, there is a dramatic change.'' 
she said, "and people don't sup
port. il" .4..._,. 

--
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• Prosecutors expected ruh\~9 on e~ecuting teens·~ 

" 

• 

By The Associated Press 

Prosecutors in Washington coun
ties where teen-agers face possible 
death sentences said they anticipat
ed Monday's U.S. Supreme Court 
ruling that states may t:xecute juve
niles who commit c'rimes at ages 16 
and 17. 

At least three young men accused 
of killing elderly victims in Wash
ington stale will be affected by the 
high court's 54 ruling, which said 
the death penalty for older juvenile 
killers does not violate the U.S. 
Constitution's ban on ucruel and 
unusual punishment.,. 

The cases involve defendants 

who were 17 when they allegedly 
committed their crimes. 

Meanwhile, groups opposed to 
the death penalty sai<! the Supreme 
Court's split ruling flies in the face 
of public sentiment against execut
ing teen-agers alld mentally ill 
defendants. 

In Yakima County, Prosecutor 
Jeff .Sullivan has asked for the 
death penalty against two 18-year
olds accused of aggravated first
degree murder. Dan Clem, Kitsap 
County_ prosecuting attorney, also 
has asked that an 18-year-old be 
sent~nced to death upon convic
tion. 

Both Sullivan.and Clem said they 

anticipated the court's ruling~ 
which involved Kentucky and Mis; 
souri murders committed by teen· 
age boys. Both said the younger the 
defendant, the harder it is to con' 
vini:e a jury the death penalty i~ 
appropriate. . · · 

. "Clearly, if somebody is mental· 
ly ill or very young, that is a factor 
that would be considered by prose: 
cutor and jury," Sullivan said .. 
"The younger they are, 'the more; 
difficult it is" to gain a death sen-; 
tence. · · · \ 

Sullivan is seeking the death pen· 
alty against !l-ussell McNeil and 
Herbert Rice, both 18, who· were! 
17 when they allegedly-stabbed an 

elderly Yakima Valley couple to April. Furman had gone door to she said. "Juries are not sentencing 
death in January 1988 in a robbery. door seeking odd jobs, and alleged- juveniles to death at any great 
that netted two television sets. ly killed the woman after an argu- rate."· . , 
K~lled were Mike and Dorothy ·ment. , · . . · Death sentencin.Z•· of juveniles 
Nickoloff. . Furman s trial IS scheduled for probably will not increase in the 

Both teens were charged wnh Septe"!ber .... :. .. wake- of the court's ruling, she 
.aggravated first'degree ·murder. _The court's ruling goes against said. · · · , . 
McNeil's trial is scheduled to start public opinion, claimed an oppo- · Whil th ··br . .,.II 
in August and Rice will go on trial nentofthe death penalty. · e e pu IC gen:;ra Y su~ 
60 days later. Teresa McMahill of the Wash- ports the death l?"nalt~, whe~ Y0 

. Their trials had been delayed ington Coalition to Abolish the r~fi~e the questiOn to mclude J~V~
pending Monday's Supreme Court · Death Penalty in Seattle said the Rile> _an~ the "!entally retar e • , 
decision. court's ruling was disturbing, espe· there ".a drafT!att~ c~.ange a~d pea: 
· Clem recently filed notice that he cially in light of its decision last· pie don I support 11• she said. · 
will seek the death penalty against year that executing 15-year-olds Sullivan said prosecuting attar-
Michael Furman, who was 17 · was unconstitutional. , . neys feared the Suprem~ Court 
when he allegedly killed an 85- "The court is out of step with would instruct states to· refer the 
year-old Port Orchard woman in evolving standards of decency," issue to their Legislatures. 
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f NICKOLOFFS 
Even the qaesUon of punishment Ia 

unresolved, and will remain so unUI 
the U.S. Supreme . Court rules this 
spring In .two cases expected to 

M 
. . . · · decide whether It Ia constitutional to 

=- :: ' : , .. ~ : ·::. ·: : · execute defendants who were under 
· 18 yeara old when they committed 

· h 0 r' · e their crimes. . . 
t an 8 year The-case against Herbert uchlef" 

-.:'· ... 

has· passed RlceandRussellDuaneMcNellison 
. , . ·.i~.'. since elderly . hold until after that ruling Is handed 

'<· ·,., . ... , •. : :. : .. · P a r: k e r down. The two ·young mon, both 18 
·· · · · residents Mike . ·now,·.could see their 19th birthdays'· 

: :~ ~.::>: ' . .-: .. :~~, :·· ·.~: ::·:: ~~~t·.!gr:~~~ , co:.~:~~~::::::~ '!~~u~:~lal._:; 
, . , ,. , viciously atal>- ·· They were arrested .last January, ' 

bed to death In ·"two weeks after the Jan. 7 murders 
ltbelr rural far- ·and have been. in· jail ever since: 

By GARY , mhouse, . and Each Is charged with aggravated 
· E."-NELSON still the case !lrst-degree murder, the only crime 

.. · Oltho bas generated In Wa•hlngton punishable by death. 
:: Hor•ld-Rapubllc :· mor.e questions • .. ,.The only other penalty possible for , · 
. than answers. aggravated !!rat-degree murder Is , 

· Firefighters and sheriff's detec- life 1n prison without possibility ·of 
Uvea summoned to the couple's home parole . , ·.. . · ., 

' atKaya Road and Latera!B last~an. ·. ·Yakima CoWity 'Prosecuting· At- · 
· 7 found · a horrifying scene. The · torney Jeff SulllvWJ decided last 

bodlea had been stabbed so .many .. summer to seek the death penalty U 
,. times , that Investigators at first ·Rice and McNeil are convicted. But 

thought the IJ!urder .weapon was a de!eD8e attorneys ·challenged the 
shotgun. . .. constitutionality of a.pplylng that · 

County Coroner Leonard Blrkln- penalty to juveniles, arguing that to 
blne .sald the scene ·was the worst he do so would constitute cruel and 
had ever encountered. . unusual punlahment, which la pro-- . 

Autopsy reports .later revealed hlblted . under the . Eighth Amend-
:· Dorothy Nickoloff had been stabbed,. menttotheConstltutlon. '' ·.· . 

more than 75 times. Her busband had The · case· ·was ·postponed while ' 
-wounds• to his hands Indicating he · 'de!eMO attorneys· asked the ·'state · 

· had tried to ward off the blows. · Supreme Court to rule on the Issue. It : 
.· Other ·details are · sUII sketchy. refused to do so. · . 
·Yakima.' County Superior. Court . AI that point, It appeared the case ·· 

· Judge F. James Gavin ordered the would proceed without waiting for. 
official court !Ue In the case sealed to .. the U.S. Supreme Court to rule. But 
prevent publicity from jeopardizing only last month, Gavin granted 

' · the trial. defense requests to delay the trial 
Neighbors and. relatives of the until alter the ruling. 

Nlckololfs must walt several more The blgb court ruled last year that 
months for the answers to questions It is unconstitutional to execute. 
that may, after,all,_.be juvenilesundertheag~ofl6,butis, 
unanswerable: · . . . . , now considering two cases which 

Why. were two barmless, frail peo- would decide the Issue for all persons 
plesobrutallymurdered? ·, , , uptoagel6. . · . , . 

Wore the murder suspecta',lnvolv- StU! unresolved Is the question of. 
ed with Ulegal drugs? whether Rice and McNeil can 

Why were two television aota miss-. receive a fair trial ill Yakima Coun
. lng from the couple's borne? Was ty. Gavin will rule on that Issue 

robbery the motive, or only an alter- before the trials. begin. The defen
,. 'thougbtto provide a reason, however dants will be · tried separately,·. 
• fllmay, for what was fundamentally. McNeil first, Gavin bas decided. 
, .. an lrraUonal crime?. · · , McNeil's trial will begin within 60 . 
,, · How could two 17-yeaMld youths, days of tbo high court ruling, Rice's 
\.possibly commit ·such an atrocity? within l2b days. That means the first 

I And If they did, what punishment · · trial likely wUI begin In August, and 
· should they receive? · th•>Second In October. . · · 
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Pair···.:to.>be .tried as. adult·s.; 
' '. • , , ' I . ' 

.... 
lll 

. Sy GARY E. NELSON·,.-.... gravate<l flrst-<lej~ree mur<i~ f9r the illly· tlve on the scene thought at f1r"t the "~ 
Ohho ... _ ... ,.... . lngs. . . had been hit with a ahotgun blast, .st~lli-

'l'he two 17-year-olds accused of brutally . Mike an<! Dorothy Nickoloff, both elderly lacber said. '. · ·' . • i' '.. . 
st.;.bbing an elderly Parlier couple will 'be . llnd ill ill health, were foUllli dea,d In their "The fury. am! the frenzy · that i:l 
tried as ad~ for the crimes, a Yakima horne Jan: 7. · Botll llad · been stabbed demonstrated through the autopsy repCII'I.!. · 
Co LllltY Superior Cou,t Judge Tille<! MomlaJI. repeatedly • · · ·' · . ' · · in<!icale that it has to be the product of e~<her . 

The criteria fall Into four group~, Stauf.. h tht• · •h•- Jndl 'd ··•" "u<IJ,:e Walt~r Stauffacher told a crowded Iacher sal<!: the nature of the offenae; the ~e~':i\~. opaH- Ol'•IIOC10paw.... v, ""'• : 
co"rtroom 'that the case meeta all seven of judicial proceedings Involved; the In· ' 
the· appllcallle criteria necessary to shift dlviduallnvolved; and the prolecUon of the The crime lnvolve<l both people and pro-
jw i.sd1clion to adult court. ln parUcular, public an~potential tor reh·blli'"''"" the •· perty, StauUacber SBJd, noUn•• Ilia! twu · 
St<,uflacher clte<l the brutality. of the crime A'vi'dual. ".. · '"' ''"~"' "' "'"· o ,.. television sets were ~sjng •'from tho 
anJ the maturity of .the defend4!Ats in an- In court fdonda,Y, Stauffacher cited autop- . . Nickoloff bome. And ev1dence gathertd by' 
noJilcinghia r'!ling. . . . · · .sy results tliat showed Dorothy Nickoloff <lelecUyes establishes probapl,e call:le to pro-~ 

derbert A. "Chief" Rice 'and Rus5eU was stabbed 75 to 110 separ.ate Urnes. Mike ceed to trial. · · · , 
Duane McNeil, both 17, ar~ cbarged with ag- · Nickoloff'• wounds were ~u9h that a dete_c- ·.Mel/leU and Rice are maturo,.' livipJ in· · . . . . . . . - . . -· ' ' . . . " . -

........... ~ • .-:.., ......... ..:..~~~ ... · • · · ' ' - LAir - - 4 -•·n.Ma'o.MaJ:&aD:.ut.u....»...._..__.-
:,,:· :,. ··~---ul) llla.Jr-~~-·-..1• -
.. "J; .. ,; •• • ""t; ... ...._ .. -~~- .. 
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BuiWing has seen much of Granger's past 7 A ~
Grandview reconsiders water honor code 7 A 
. . . ' More local news 12A 

l'Iickoloff.inurders< 
• ' :· ' I' 

d•P' ndcnt ot their parenta ancl aupportlng penalty or Ulo in prllliln wltballl poullallllf llf.' 
'heru•elvea, Stauffacher Bllld. Both w!U tum perole. , · : .• . . 

l 111 Augu:~t of thla year, and Stauffacher Each w!U be arraigned on two couotl llf 
r.ote:i that Ule!r bJ.rth4a¥1 r.n~juat two da)'l aggravated murder thla w~. Wlien that , ; · 

: ~ pa1 L ' happen:~, Prwecutlng Attorney Jeff Su!Uvan · ' 
St.>uffachor said he aaw no poaaib!Uty that w!U have 30 daya to decide whether to teek · · 

the two could be rehallllltalellin tha juvenUe the death penalty in the cue. · , · ·• 
u.:toatl"'layst<:m. · .·. · ·. · In the meantime, Rice Ia being held on·: 

If convlcr...d u JuvenUea, Rice and·McNell $300,000 bail, McNeil on U60,000. Su!Uvan • 
cou'd be held in cu:~t.ody only until they tum asked Stauffacher to order the two held 
21, and could be eUgibla· for a Dlinlmurn· w!Ulout bail, but the judge eleclell to matn-. 
>•c•lfltY facUlty in their home coJlllllWiit)' lain the bail amounts ort&IDail¥ illlt ln.UJ, .•. 
dt<r :w:rviJ!g 60 ptll'cOIIt ~~ thnontenec. · . ca;:~; dld, however, order that bail could be.:: 

11 convicted ot aggravar...d f!ralo<legree poated only In caah or in the form ot a 11ta11: • 
r.lu• <!er aa ndulta, they collld.fa~ the death bond. · , · . . : " 

... -·~. -· ~u. ··-······· .. -- .. : ... .. ..... .· ..... 

.. 
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Ddcnse attorneys Michael Frost and Chris Tail conter Monday during a pretrial hearing In Yakima 
Cou,>ly Suparior Court In the Nickololl murder case. 

:losed hearing asked 
11 double-n1urd.er case 
)efense argues 
:tped stat~rn~_nts 
uuld jeopardize 
election of jury 

B~ GARY E. NELSON 

A :-luJ~crior Court judge will 
di.l..: SuDn whether to exclude the 
css aJ,d public from a pretrial 
ariug in tho capital case of 
.ssdllJuane McNeil and Herbert 
:lucf" H.ice. 
J utiJJc li'. James Gavin heard 
'tiuns m the double--murder case 
mc..lay. including requests from 
fense attorneys to close a hear
; tt.at will determine whether to 
nut mto evidence recorded 
Lt.t:u\euts the defendants made to 
lice when they were arrested. 

Superior Court Judge • James Gavin listens to pretrial molions 
Monday. Defense attorneys want the press and public to be ex
cluded !rom a pretrial hearing In the double-murder case. 

1tico and McNeil are charged McNeil will be tried first, then 
th a,Jgl'avated first-degree Rice .. 
Jrdor for the stabbing deaths of ·The trials have been delayed un-. 
ko aud Dorothy Nickoloff, an til after·the U.S. Supreme Court 
lerly l'arker couple, in January rules in two cases that involve the 
IH. T11ey both could face the constitutionality of executing 
ath penalty if convicted. defendants who were juveniles 
L'he l.:rime carries only two when they committed their crimes. 
nalties under state law: death, Rice and McNeil both were 17 
life in prison without possibility when the Nickoloffs were killed. 

JW•·otc. The high court ruling is expected 
\1:-.u Monday, attorneys for Rice in June, and the first trial is 
d M<·Neil revealed what their scheduled to start within 60 days 
t..'llt.s' deft:nses will be when the thereafter. 
.... .., .., t,. t..,i.,.l IIDit.o• thia_v.oa., . .:, )JPf••nsP. .e.ttnrneva tnlcl Gavin 1\n 

Monday that tape recordings of 
statements the defendants made to 
police are so sensational that they 
would jeopardize their clients' 

· ability to receive a fair trial if the 
details were publicized in advance. 
: Prosecutors want to play the 

tapes in court so Gavin can decide 
whether to admit the statements 
into evidence during trial. 

111t seems to me ttwt there .is only 
one .signiflcant effect of that pro
cedure, and that is Lo generate pre
judicial pretrial publicity, .. said 

''Saa. TRIA& Pacu~ ~.ta.\ 



• • Trial/from Page IA 
Michael Frost, a Seattle attorney 
representing Rice. "I would submit 
tha' 'here Is a real possibility oi 
poisoning the well of prospective 
jurors In Yakima County."· 

Frost suggested that the eviden·. 
tiary hearing be held after a jury is 
selected for the trial, which would 
allow the court to order jurors not to 
read or Usten to news reports. 

Chns Tait, attorney for McNeil, 
said, "There is material in these 
statements that is highly inflam· 
matory and would captivate the at
tention of anyone who hears it." 

Deputy Prosecutor Howard 
Hansen said the reason for holding 
the hearing this iar in advance of the 
trial was to reduce any effect or 

· publicity on the selection of an lm• 
partial jury, Jeff Sullivan, Yakima 
County prosecuting attorney, said 
the prosecution also would like to 
avoid publicity oi the hearing, but 
noted that courts have rule<! the 
press and public have a right to open 

-· 

courtrooms. · 
Sullivan suggested a meeting be 

held with news media represen
tatives, who would be asked to agree 
not to report the proceedings until 
after jury selection was complete. 
That procedure has worked in the 
past, he said. 
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Gavin said he will ll3ten to the 
tapes to determine whether they 
pose a significant threat to a fair 
trial, and asked atlorneys In the case 
to prepare briefs ouUinlng previous 
court rulings on closed court hear
ings. No date was set for a subse-
quent hearing on the matter. · 

Later In Monday's aU-<Iay cqurt 
hearing, defense attorneys revealed 
the defenses their cllenta wW rely on 
during their trials. 

Tait said MeN eli will deny thai the 
murders were premeditated, a claim 
the prosecution must prove to con• 
viet the two of flr:it-<iegree murder. 

In addition, Talt said, his cllent 
will deny striking any fatal blows to 
either victim. 

Pollee and autopsy reports in· 
dlcated the Nlckoloffs wore 
repeatedly stabbed, Mrs. Nickoloff 
as many as 75 times. 

McNeil will not claim insanity or 
Incompetence to stand trial, Tait 
said, and will not rely on alibi. 

Froat sa.id Rice will present a 
defense of "general tlenial," whlch 
he said will force the prosecution to 
prove each clement at the crime 
cliarged. Rice also will not claim In· 
sanity or incompetence to stand 
trial, and will not rely on alibi, Froat 
said. 
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Nickoloff murder 

Friday, Aprll21, 1989-3A: 

I ·, ~· o .. . . .:_ . . . . . 
Plea .to cut bauf~ j 
to :'.itllow visit to~~: 
ill mom· denied;:;:: 

. By GARY NELSON 
.. . , .. _ • :: , QflheH•r•lci-R•puiiUG . 

1 
.... 

Herbert "Chief'' Rice Jr. asked a judge Thlll'llday 1o reduce his bjjil: . · 
so he could visit his dying mother, ~ut the request by the capital murder·; · 
defendant waJ.denled. . · · · · : •. ~ •... 

Rlce, 18, Is charged, along with Russell Duane McNeil, In theJanua!"Y, ... 
·:· 1988 slaylngs of Mike and Dorothy Nickoloff, an elderly Parker coup!~ .. · . 

who were stabbed to death In their rural fannhouse. The two defen-,• · 
dants face the death penalty if convicted, and If the U.S. Supreme Couit· •. , 
upholds the constitutionality of executing defendants who were: · 
juveniles when they commmltted their crimes. ~ · ~ · 

Rice and McNell both were I? when the murders occurred. The"ti:, , 
trials have been delayed unW after the high court ruling, expected.i!J: .. , 
June. . ·. .. , J 

Rice's attorney, Rick Hoffman, told Yakima County Superior Cout;t:' ,· ·. 
Judge F. Jame~ Gavin on Thursday that his client' a mother Is dying In ... 
a hospital near Spokane. The young man'• grandmother, who lives~-, , 
Prosser, Is In declining health, Hoffman said. · ... .', -

"Mr. Rice would like to be able Iosee her before that option Is forever : : 
closed," Hof!man said. · · • : 

He also said Rice has changed alnce his arrest. ' ' 
"This young man that stands before you now Is a different peraop • 

than the one who was arrested more than a year ago,'' Hottman said... .. -. ': · 
Rice haa family and friends who wW provide him a support network; 

a place to live and a job, Hoffman told the judge, They also wW requlr~ 
cond!t!ona of him beyond "those the judge might impose If he were· 
released, Hoffman said. · · . · • • 

Hoffman asked that Rice's bail be reduced from $300,000 to $100,000,. •. ~ 
which he said Rice's famll¥ might be able lo meet. Ball rules aUQ!OC·, .. ,. 
defendants to post a precentage of the amount In cash or put up prope~-- ; 
ty to be released on bond. . -:. 

"I haven't seen my mother a!nce I wu a kid, a years old," Rice told : , 
the judge. .. · ·' : ' · : . 

. · "It's not eaay "standing here In front of you," he continued. "I don't.' ~ 
know my mom real well, and my grandma, she klrul of raised tne for p. .• · • 
little while, and J'm real close to her,'' Rice said. . : : · · 

State law says no defendant In a capital cas<!" may be released at all.. : 
· unless conditions are Imposed that reaaonably assure he w!Jl show up . ,, 

for trial, the release wW not subatant!a!ly Interfere with the. ad-; . , 
ministration of justice, and he wW not p_ose an unreasonable r!ak lo \!le .. ;: 
community. -'· . . · ~ . .. ~- . ,_. £. 

Deputy Prosecutor Howard HallSOJisald the prosecution Ia uncomf9r, ·· 
tablewlthany bail atailforR!ce, preferring he beheld without bail. . , · \ 

"I believe that It Is just a situation that the assurances that are need-
ed In a case like this just aren't there," Hanaen said. . 
· In denying Rice's motion, Gavin said a capital case Js like no other. . .. ~ 

He said he had received a number of letters from supporters of Rice,_ . 1 
· aaking hiin to grant the motion. 

"Many oi them are quite compelling," Gavin said. . . . . 
He observed that bail rules address the procedures for defendants, , , 

but do not address the rights oi crime vlcthns or their families. Gavin .• 
also noted that Rice himself might be at risk If he were released. : ~ ; 

"There Is aWl a substantial risk of Interfering with the admln!stra-. 
,- t!on of justice," Gavin sald, and a real danger Rice might flee. . . : __ : 

The death penalty, he sald, "Is a very strong reason for not wishing to , 
showup." . · 

'------------------~--
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lo.:ad ot med~a-rich Pu&et Sound~ and an ap .. 
1 of attention to the west -side~~re he· is 
:0 bave Image and.' name-fa'9:ity p~o-

State Sen. Irv Newhouse, R-Mabton, a longume u~o.:11..1 
and colleague of Morrison, said he told the Zillah 

·'Republican he didn't want to k. what his decisloq 
."would be. Newhouse, too, said he Morrison probably 

··-~-·-· .... .....; 

. Yakima County GOP chairman, said he does 
orrison wiU run for the Senate. However, Hall 
nks any negative imaJ!;e Morrison may have 

would not run. 
(See MORRISON; Page ZA) '· 
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;__.-, a daily part of your life. mr.u'i 
, .. . 
i ... . Elderly 

·couple. 
k.illed 

' ... 

jo•• 

•' 

By JOE DUNCAN. 
0111\e Herald·R•pubUc 

········ PARKER - An elderly married 
couple were killed Thursday evening 
In their Kays Road home in what 

J>J•~~-'-_:_:,_-'-...;_-'-'~.:..;..~'""'--'-"'"-'--"';;....;'-'-..;..;. ~(:silall phQ1Q by ~In!. Hirota} 

a Spanlah-language video about AIDS Ina ita prevention dur- · . . . . . . 

authorities said appeared· to be a 
burglary, 

Mike and Doroihy Nickoloff were · 
found dead shortly before 7 p.m. by 
relatives who stopped by to check on 
the couple, authorities said. Y~kima• 

· County Coroner Leonard Blrklnblne 
estimated the shootings occurred 

. about 5 p.m. · 
Firefighters from Parker were . 

called to the scene at 7:0( p.m. and 
were soon followed by pollee. 

Blrklnblne and detectives from the 
-Yakima County. Sheriff'"' Depart
. ment remained late Thursday at the 
Nlckoloffs' home just west of Lateral 
B on Kays Road. One detective s~ld 
it would be several houra before the 

........ --;·t=e· s:· :;.·~-:~a· b:·· .·~o:··;-·u·'':t· .. ·._: .. A· ·: I. ·n S . ~~~w&:~~~h~~~~~~B~:.u~~~~~~~ 
~ Sheriff Doug Blair and Birklnblne 

· ·· ' · • · aald II appeared tbe victims died 
compllsbed Oo!ely through physician refettal to protect lden- . from gunshot wounds. However, the 
Utles. · · . causes of death in suspected 
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.. A physlclan•a·aaalstant in addition to her AIDS education homicides typically aren't establish· 
· efforts. Hargis said that reaching the gay population in Cen- ed ofHclally untlt autopsies are com-

1 tral Washington Is particularly hard because o! the region's pleted. 1,. , 

social and political makeup. A f~r~~~~~~~:.~~E~~~.;~' { . 
Gays are to a~~i~~~~~;i~~i;~~::lff~;Wj .... ." ;•~ 

;.be<;a\15e of 1::~~~~i.~~~~~!~~ ,~ i.'" 
.• -~~;:; · ~: ·trust Is difficult, ll' { 

however, because of the lear of exposure and what thot would wouJd anybody come ln and 
mean In an area like this."· ·· just shoot them down? They didn't 

Nonetheless, Hargis said outreach efforts are paying off. have anything o! great value," the 
In many areas of the .country, the spreading of AIDS . neighbor said. "It was ju.•t an or· 

get . ·among homosexual males has dramatically declined, a dlnary house." · · 
ac- (See EDUCATION, Page ZAl Nickoloff was a retired orchardist, 

the neighbor added •. 
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New AIDS virus turns up in U.S. - 3C 
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Teens held in couple's slaying 
•

Compiled frarn ~•nltJ.R•publk:tl4111 r~port1 

Jrit!es say a reward fund started by 
concerned citizens prompted a tip that led to 
the arrest of lwo Toppeni.lh youths Wednesday 
tn connection with the slaying of an elderly 

_ Parker couple earlier th.is month. 

Tho two ii-year-<Jlds being held for question
ing in the Jaa. 7 stabbing deaths of Mike and 
Dorothy Nickoloff are expected to make their 
first court appearance Friday. . 

They were arrested by Yakima County 
Sheriff's detectives early Wednesday and are 
being held without ball at the county juvenile 
detention center. Their name5 were- not reteas~ 
ed. 

Yakima County Prosecutor Jeff Sullivan 
said -he ls directing Deputy Prosecutor Bob 
Northcott to ask the court to rem1nd the 

youths to Superior Court, where they would be 
treated as adults. 

Sheriff Doug Blair announced !be. arrests 
Wednesday morning, saying a citizen's Up and 
detectives' invesUgation led authorities to the 
twoyouths. · 

Both' were arrested at their respectlve fami
ly homes outside Toppenish, Blair said. 
. The sheriff later ~onfirmed that two knives 
ha-ve been confiScaCed in connectlon with the 
arrest.!, Including one discovered Tuesday at 
an unspecU!ed site In the Lower Valley. 

The ot·her knife was seized when the youths 
were .:~rrested. 

Blair said detectives believe burglary was 
the motive for the slayings. The bodies were 
discovered by relatives inside the couple's 
home on Kays Road Just west of Lateral B. 

Two televhllon sets authorities believe 
belonged to the Nickoloffs were discovered and 
seized as evidence, BI~ir said. 

Mike Nickoloff, 82, ~as a retired orchardist. 
Both he and his wife, Dorotby,74, had what ap
peared to be defensive stab wounds,'lndlcating 
they hsd fought with the assailant. . 

Each was ·stabbed more than 12 times. 
Burglary is the only known motive for the slay
lngs, Blair said. 

Under state law; the youths arrested 
Wednesday can be held for three. days from the 

_ time of arre,t, then must appear in court or be 
released. -

Northcott said he was awaiting written 
reports before he could schedule a court hear· 
lng. The pair likely wiU appear for arraign-

ment In juvenile court Friday· morning, -be .. ~ . 

Sullivan said he wants the case remanded to 
adult court because of the boys' age and the 
nature of the crimes. 

It was not known Wednesday if the boys are 
employed, enrolled in school or both, 

Reports of the arrests were greeted with. 
relief In the close-knit, rural farming 
nelghborhood that was shocked by the brutall

-ty of the killings. 
"I'm so damn nappy I'm crying," said Ed Si· 

mond Wednesday after learning that the 
reward he' had been helping collect since Jan. 
1t was a main factor In brc"aking the case. 

Slmond had been pruning hts pears with 
three orchard workers and had arrived back in 

(See ARRESTS, Page 2A) 
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the house just as Blair called. Simond was elated. 
.. 1 hope this means we've spent the reward money," 

he said. 
Sheriff's Lt. Ron Ward later was asked if the reward 

had anything to do with the arrests. "It had 
everything to do with it," he said, adding that an up
date story on the reward in Monday's Yakima Herald
Republic got someone's attention. 

The Parker Bridge Road orchardist had known the 
Nickoloffs, who were originally from Bulgaria, all his 
life. . 

Slmond and three other longtime friends of the 
Nickoloff family Initially guaranteed a $1,000 
minimum. Union Gap Branch of Seafirst and Wapato 
Branch of Rainier National banks reported Wednes
day the Nickoloff Reward Fund had grown to around 
$1,855. . 

"Fanners out here are generally very close. I think 
it has been difficult for everyone out here In the coun
try," said Marlene Gill, a daughter of the murdered 
couple. . 

Gill said deputies had kept in touch with family 
members during the three-week investigation. On 
Monday evening, deputies indicated they had an lm· 
portant break In the probe, she said. . 

Gill declined to elaborate on what deputies told the 
family, but did say she was unaware of any ties bet
ween her parents and the two youths arrested. · 
. The family was gratified to receive support In the 
form of letters, gifts, phone calls and the creation of 
!he reward fund by neighbors, she said. 

Fol.' some' of those neighbors, the arrests won't 
sigual a clear end to the tragedy. 

"I thought I would be greatly relieved. But there are 
so many questions left unanswered," said Aileen Bed~ 
doe, whose family had lived ncar the Nickoloffs for 
decades. 

They were a quiet, but friendly, couple who had 
operated their orchard for decades before retiring, 
she said. 

"Yes, I'm relieved, but we will never totally 
recover," she said. 

Said Wapato resident Jerry Wilson: "A lot of people 

have been sitting, watching TV with guns at their sidt 
!think this will relieve a lot of people." ~ 

Two other rewards totaling some $3,500 have bet. 
raised for information leading to arrest and convi 
tion in a brutal assault on Wapato HighSchool teach r 
Coleman Burke last sununer. Faculty members pat 
up $1,000. Wilson and Bob Orozco started a reward 
drive that raised around $2,500. .! 

Orozco said the latter sum also can be collected for 
information leading to conviction in the Dec. 1 murder 
of Joe Gonzalez, 40, of Wapato. The bludgeoned body 
of Gonzalez, an official of the Department of Social. 
and Health Services office, was found Dec. 2 in a va
cant lot in northeast Yakima. ~ 

Wn~<;·h\~gt~n to pre~{(ie over the com
munizatmn of Central America.'' 

His proposal sets the •tage £or a 
major congressional battle next 
week that the administration argues 
will make or break the contra rebel 

Wnght told reporters on Cap1tol H~l. 
Tht! admuU::ilr..tliun t.lih..l: .:u.'i· 

sidered seeking as much as $270 
million for the contras, but reduced 
the figure to what il considered 
politically· feasible. White House 

hgnters, tnere Is uu1~ chance, 
~:;-.:: s~nJ~r:i..:~.!> :.-::: '..!.:[~_;J .;:~:j 
ly," Reagan said, adding that1 
cess at the negotiating table dell 
on keeping the cu::t:-a rebel 
alive. 

I 

G:roup c~arges civil right/ 
vtolated tn p.robe by FBI_~ 
f WASHIN.GTON (APJ - A Ne~ 

1 
\York-based legal group charged 

Wednesday that the FBI violated the 
civil rights of hundreds of people in 
conducting a six-year investigation 
into organizations opposed to U.S. 
policies in Central America. 

The FBI acknowledged that it had 
conducted an investigation Into the 
Committee In Support of the People 
of El Salvador, or CIS PES, but main
tained that it was looking into "alleg
ed crlminal activity rather than the 
motives and beliefs of those being in-
vestigated." · 

And in an 'interview late Wednes
day, Justice Department spokesman 
Pat Korten contended that the 
Center for Constitutional Rights, 
which has had the FBI documents for 
nearly two months, released the 
papers Wednesday because "they 
are attempting to influence the con· 
.tra aid vote in the U.S. Congress." 

"This has little, If anything, to do 
with the FBI and has a lot to do with 
their attempt to influence the Con
gress, u Korten added. · 

The Center for Constitutional 
Rights, founded in 1966 to provide 
"legal support to progressive 
movements," obtained 1,320 pages 

from FBI files th~ough the Freedom agents. 
of Information Act. ;Many of 'the The FBI'• field olrices fou 
pages contained blacked-out evidence to back up that clair 
sentences or paragraphs, and the said; so the focus of the lnvesttl 
center sald the documents represent was turne'd into a :~fo 1

1 

only about ;> third of the govern- Intelligence-terrorism" in, 
ment's riles. ueven though no basis for sui 

Among the organizations named in tsted." · [ 
the FBI files were the Southern "The new category allowo, 
Christian Leadership Conference In FBI to utilize 'special techn: 
Atlanta; the Maryt<noll Sisters in !hat are considered illegal wti 
Chicago; the United Steel Workers. plied to domestic ijlvestigal 
Union, the United Auto Workers she said. : •. · ·· .. I 

Union and the National Educat!oo The FBI got its authority 1 
Association, all in Cleveland; Walker duct the p~obe from an ex•i 
Methodist Community Church in order signed by President a.,, 
Minneapolis; and the Women's Rape December 1961 that allo•t 
CrisisCenterlnNorlolk, Va; bureau and the CIA to watch 

Margaret Ratner, an attorney with · even If they are not suspe<. 
the center who has studied the breaking the law or acting on: 
documents, said the FBI began its in- ofa foreign power, Ratner saio! 
vestigation In 1961 to determine If Ratner said the center is co: 
any members of CISPES, a group lng filing a lawsuit to 
working to end U.S. Intervention In from conducting similar 
Central America, were foreign tions In the future. 

. GNP/ fr6m Page lA Fal{e fat/!om Page lA 
Buflt better than It has to be. 

· .comblnation." 
What conct::rncd economists w:1s a 

3.8 percent drop in consumer spen
, ·ding in the final three months of the 
··year, blamed primarily on a drop in 
· auto sales follow in~ brisk demand in 

quarter and increased 3.4 percent for 
the enttrP. year, compared with a 
price gain of 2.7 percent for all of 
1&&6. 

Presidential spokesman !\!arlin 
Fitzwater said "the economy con· 

I 
i 

enough inronnation ror an appraisal, 
but the agency will look at the 
substance ~o d~termi.J1~ whdi1..:::r it 
pres~nts any regubtory, •Jr in p:.1!'· 
ticular, sarety issues." . 

The biggest drawback of 
. ' 

discovery,'' Shapiro said. 
Researchers found that 

tlisinte~Lati.16 i}.;"l..l.:i.n int:J i':'l!.it-!i.:<~ 
particles ~oul:l urool the tongue" by 
giving the smooth, creamy sensation 
of fat, he said. 

r,, • ... •: '' • •" . ·-
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ol uw DeLong also mountcu a spiriteu defense ol 
oelati''"· the apple commission's radio advertl•ing 

wurK•ers· who couldn't lind employment a• 
bearing out his arguments. 

DeLong onslaught last summer. (See APPLE, Page 2A) 

<ollhs ho·Je been at• 

ilest 
ard F. aStern Oregon. 
:rature' melted m011t of 
,ions t..y midday, and the 
:ice cun .. :elcd snow ud· · 
~gon, the Cascad.es.and··: ... 

.nw !ell tn the Portland 
·t low•.-r •:levations. Mor· 
was n~d ured on several 

:.:Port laud hill~ bt:~C3US(!' 
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Body discovered; 
county. hon1icide 
toll rises to five 

By CRAIG TROIANELLO 

SUNNYSIDF: - Only three weeks 
into the new year, Yakima County's 
homi<"idc rate climbed to rive Mon· 
day with the discovery of a fann 
worker's body at a ranch about two 
miles west of Sunnyside. 

The victim, who has not been 
positively identified, was found 
sprawled just outside a small house 
on the Newhou..'e Hanch off Concord 
Drive. 

An autopsy is "xpected to be con· 
ducteu today, but death is believed to 

. have been caused by stab wounds to 
the lower abdomen, said Sheriff 
Doug Blair. 

Blair ~aid several knives, in· 
eluding one wil:n blood on it, were 
recovered in•ide the hou•e. 
However; testing will be required to 
determine if the blood is human 
because a chicken was appsrently 
slaughtered in the house, Blair said. 

The victim, a Hispanic male, is 
believed to have been in his late 20s 
or early 30s. His body, clad in long 
gray pants and a short-sleeved dress 
shirt, was found at about 8:30a.m. by 
Steve Newhouse, whose family 
operates the large ranch, deputies 
said. 

Judging from its frozen condilion, 
. the body probably had been there for 
several hours, said U. Bob Regim· 
bal .• 

'Blood Jound inside the house tends 
to' mdicate the man's wounds were 
inflicted inside the residence, 
although there are no witnesses nor 
suspects in the case, Blair said. 

Deputies think others might have 
been living at the house and pollee 
were expected to question several 
people late Monday afternoon, Blair 
said. 

The small house where the murder 
ot;currcd is located amid grape fields 
and is. surrounded by a multitude of 

orchard ladders and bins or cut fruit 
wood. 

AI N<'whousc said tho victim had 
pick~d ~rapes at Newhouse's ranch 
several months ago, but was not 
work inK for the ranch at the tune of 
his death. 
. Tht• murder becomes the second 

such case Yakima County sheriff's 
deputies have had to deal w1lh th1• 
year. 

Deputies art! still trying to pi<'<"<' 
tol(ether clut•s m the stnbbin.: deaths 
or Mike and Dorothy Nickoloff, 
retired orchardists whose bo<\1(>:1 

were discovered Jan. 7 inside lht•lr 
Parker home. Both had been slabbed 
repeatedly. Deputies say li\tit' was 
taken from the house except on.- or 
possibly two telt'vision•. 

During the weekend. search and 
rescue personnel were scheduled to 
comb for possible evidence in the or· 
chards surrounding the couple's 
home on Kays Road, Blair said. 

As of Monday, Yakima police had 
not made any arrest.' in the murder. 
of Arturo Vargas. The 2a-year'""id• 
Mexican national died of a single 
gunshot to the chest on Jan. 9. That 
shootmg took place about 10 p.m. in 
the 300 block or t:ast Spruce Street. 

In the single murder case this year 
that has resulted in an arrest, Pedro 
Damacio Salgado remains held 
under $50,000 bail at Yakima County 
jail. 

The 27·yearoQld Sunnyside resident 
is charged with first-degree 
manslau~hter in the death of Jose 
Galvan, 43, also of Sunnyside. 
Galvan died of a single stab wound to 
the heart at the Allstate Apartments 
on Jan. 10. 

Countywide, murders averaged 
about two,. a .month la•t year for a 
total of 24 a;eaths, Blair oaid. ' 
·. Si'!tecn of those deaths occurred in 
UnU]COrporatcd area~ of. the county: 
the rl'st occurred within various c1ty 
limits. 
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c}J a lot 
:erou,, bo told the 

of pdi tionlng to 
r and (·Stabli.<~J:h a 
ument scares us,'' 
"It is narrow in 
-lopm.,nt, it's bc~n 
'ed proc·ess - no 
·lved ·- IL simply IS 

ine of hb vcrs10n of 
rs to b<· the best 

- will make the proposal a public issue 
to expose what he called defecl.ll In 
the plan, point out the ac
complishments of the city under Its 
present form of government, and get 
out the vole on March 15. 

" .. 
:ed that his group 

After the meeting, Matthews said 
he welcomed the committee's entry 
into the campaign, because it will 
generate debate. The group, he said, 
represenlll only-one side of the issue. 

"It's the chamber of commerce 
gang, •• Matthews said. ''So?" 

:k-leave ruling 
jer tile possibility 
: wrong," Gibson 

·_•e hearo by three 
'hingtor. Court of 

No. 3 ~n<l w•ll take 
fore the appeal 1s 

1. . 

•ol busi11ess, the 

turin~~ DnucLl.l. 

. · 
suffered -fractured 

.- t:t.SIOn.:i 10 the SCCI• 

< rele~seJ from the 
ently leldhe COWl·
~h1cular homicide 
! • .. .dnd .:...uthon .. I('S 

)lad r·,turned unt1l 
!rJr spec-<ling last 

Williams, Weber, A.I.A as architects 
for the $500,000 sports complex, and 
gave the supermtendentthe authon
ty to employ a financial consultant 

-and bond counsel lor the sale of 
bonds, contmgent upon passage of 
February's bund 1ssue. · 

• R~je<·ted a request !rom !he 
OemOt:ratlr caucus to waive the ren
tal I•><• for use or the h1gh school 
mult:~urpos~ room !'>larch 8. 

Youth still critical 
A )'oung West Valley m~n remain· 

eO uncon.sciou . .r; and in critical condi .. 
tion Tuesday fallowing his mjury la.~t 
week in a two-ear colli•ion at the m· 
te,..ection of Wide Hollow Road and
South 96tb Avenue. 

After the Friday accident- Sandy • 
W. Martm, 18, wa• admitted to 
Yakima Valley Memoflal Hospital, 
suffering from po&slble head and m· 
tl"mallnJurws, authorities rPport~d -

,. . .. , 
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found to search for ·clues 
and to the Sunnys1de area to attempt 
to locatt> friends or family of the 
deceased, said sheriff's l.t. Jerry 
Hafsos. 

Tile victim, believed to have been 
in his late 20s or early 30s, was found 
on the ground just out.s1de the door of 
a small house on the Newho,.se 
l~nch at Concord Drive west of SWJ· 
nyside. 

AI Newhouse identified the man as 
a former ~rape picker who had work· 
ed elsewhere lor the ~ast several 
months. 

Deputies said there are no suspeclll 
in the case, which is the fifth murder 
committed in Yak1ma County· thi.s 
year. 

Search fails 
to yield clues 

PAHKER - Yakima County 
sheriff's deputies say no_ "',;n;:;e,w

1
:.---

l'vidence turned--up-rluring ·a· s 
or the on·hard and other property 
surrounding the home or Mike and 
Dorothy ~ickoloff, the elderly couple 
stabbed to death Jan. 7. 

Yakima County search-and-rescue 
pt•rsonnel combed the area during 
the weekend in an attempt to find 
new clues in the brutal slaylngs that 
shocked this rural community. 

Cr1me experts from around the 
state arc helping analyze what hap
pened at the residence, sald sherlffi's 
J.t. Jerry Hal !lOs . 

The bodies nf the couple were 
discovered at their Kays Road home 
by relatives. 'The 83-year-old retired 
orchardiSt and his 7~year-old wile 
h1td bern stabbed repeatedly and a 
small amount of property was 
rrported ta'ken !rom their home. 
_ So far there are no suspeclll In the 

casP, llafso• said. 
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httsn._il "$206,000 
·:<.~:hint• lou Univf'r
:CWU 'iJbrary, ac
-•t by Dr. Donald 
>r, G<:ra!d Brong, 
~> eventually 
illns, a:, well as 
·e for Cl.reers as 

American way or life. Through the Tullises' ' 
generous contribution, a scholarship program will 
become available ·for student employees of the 
CWU library." 

Under terms of a unitrust, donors give property 
to the CWU Foundation, at the same time retain· 
ing the right to receive income for a period of 
years. Larry Lium, CWU director of universit)' 
relations and development, explained: "Jo'or the 
Tulllses, it proved to be tlw best way to contribute 
to the uni.versity now, as WPII as to provide for 

_their future." 

p11rticipating in Central's new Senior Ventures 
program for senior citizens, they decided to make 
a l'Ontribution to the institution she had served ~0 
years ago. She said: "We decided that what we 
had worked hard for i• going to education." 

"We saw how Central had progressed alnce 
Isabel was a librarian here, and it looked good," 
Roy explained. "Central haa a good program, IUod 
it educates the normal run of people - those who 
need a good education, but perhaps can't afford to 
go to Harvard. These folks can get started thla 
way <at Central)." 

::;; uex.trLOrdinary 
to hi~h,·r cduca .. 

;t in the library's 
" Gacrily noted: 
•OUS dlfforence to 
u.l studer.ts, for all 

Isabel Tullis worked as a librarian during the 
-1940s at what was then the Centr11l Washington 
College of Education in Ellensburg. She establish· 
ed the-reference section at the colleBlate library 
during her tenure; .. 

· Education Is of supreme importance for the cou
ple. She was a public IIChool te&cher with two 
master's degrees -in Engllah literature and 
library science - who came from Ohio In 1941 w 
work as a cataloging librarian at Central. He was 
a Hoosier who IJlOVed to Washington and made a 
career hauling motor freight. They met and mar
ried in Ellensburg in 1944. ·· ary dehn, added: 

While they spent the majority of their working 
lives in Portland, Ore., the Tulliscs tr11veled to 

~way 
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Police hopjng for vital clues 
to help solve -violent crimes 

By CHARLIE LAMB 
H•r•ld·Republk: corre•pgnd.nl 

WAPATO - Lt. Jerry Hafsos of Yakima County 
Sheriff's detectives division says he is waiting for that 
one telephone call - one that could unlock the 
mystery surrounding several of Yakima Valley's 
cruelest crimes of violence in recent years. 

The call, or calls - which detectives pledge to 
receive in strictest confidence- could also unlock all, 
or part, of $4,440 in reward money that friends of the 
victims have deposited so far in Wapato and Union 
Gap banks in connection with the crimes. 

"The Nickoloff Reward Fund" - latest to be posted 
- was started Jan. 14, a week after Mik: Nickoloff, 
82, and hls wife, Dorothy, 74, retired fruit-ranching 
couple, were found dead from multiple stab wounds in 
their home on Kays Road near Parker. 

One of the Nickoloffs' friends and neighbors who 
started the fund said Friday it is "above $1,:100 and 
climbing as feeling out here continues to run high." 
Accounts of Nickoloff Heward ~·und arc open m lJnion 
Gap Branch, Seaflrst Bank, 2~14 Mam St., llnion Gap, 

98903, and Rainier National Bank, 302 W. Fir•t St., 
W11pato, 98951. 

Two other reward funds lotallng about $3,140 a~ 
posted in Central Valley Bank, Wapato, for lnforma· 
tion leading to a conviction In an unprovoked a....,alt 
last summer on Wapato High School teacher Colerrum 
J?urke in the school parking lot. Faculty members put 
up $1,000, and a separate fund started by Bob Orozco 
and Jerry Wilson now exceeds $2,200. 

Orozco said the latter fund Is flexible and also of· 
fered for information leading to arrest and conviction 
of the murderer or murderers of Joe Gonzalez, 40, of 
Wapato, an employee of the Department of Social and 
Health Services In Yakima. Hi.> body, with a massive 
head wound, was found Dec. 2 in a lot on East D 
Street, Yak1ma. 

Sheriff's department numbers to call are 57s-1211, 
d<.>t<.>ctives; 57s-!080, or HIOO-:i724190. · 

''Call us if you think you have related information
something you saw or heard- and let ua decide if It's 
connected. We're also lnlere•ted in any rumors going 
around on the case:-.," Hafsos 3aid, 
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lf Central Washin~ton lJniversity had a Yakima ~ampus, 
-...vould you study there for a four-year. deJ.!rec? ¢ sj88' 
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By BECKY COCHRAN 
!"e'•HII•A•~ ,.,,•-.p-4e~tl 

Gl\ANlij,:lt - :i<:hool othci~o~b h~&vc a~cld• 
cd to call a llult to thc1r pursuit ul st11den1.>1 
n:C~IVing an cducatlun OUt Of dllilrl<'l, alter 
le11rnmt: about new rc:gulatwn~ l.lc11lln~: w 1th 
the problem. · 

DunnK 11 special ses51on Muuuay, 
Supermtcnd~ut l.arry 8unonscn tolu schuul 
buurd directors he recenLly learned u! 
regulallons. Uu1t allow <'<'rtutn s~mur• an 
automatic release !rom the resident dlstnct 
1! they already have been attendint: ~o~nother 
school and shuw a "hardsh1p." 

In addition, students whu have been atten
dmg out-ol·dlstrict schools With the 
knowledge ot any school board rnemb<•r or 
the superintendent may b ... exempt !rom 
returning to the home district, Simonsen 
5ald. 

. ' 
I .list ~ummer a survey 1dcnlllie<l about SU 

Gran.;er-residcnt ~tudenL'l a• aUenl.lllll: 
lk:llool 11,1 Sunnyside, Z1llah anu Toppenish 
schools. The loll:l costs Granger Sch1>0l 
D~:~tnct an e:;tunatcd $210,000 10 state lund>, 
an amount nearly equlll to the district's la.l;t 
levy ul.$22!i,OOO. 

Sunonsen aai4 hearing each challenge to 
residency in court would cost the district a 
sub•tanl!al amount of money without any 
guarantee ot a return. · · 

"In view ol what we have learned and the 
animosity, oc perhaps I should say the ten
sions, it creates within the distnct and bet
ween local school dllitrict.s, the kq quest1on 
is do you want lo pers1st and proceed with 
this or drop it?" Simonsen asked board 
members. 

l:llll!rd member Llirry Sizer said he telL it 

would be l:;etter to drOf• 
stat..e clarUacs the llefl, 
r~:udence and h1,.1w n. cu 
added the dL<tnct oou 
more money in tl1t atlc 
blem tlul.n Lt wouLd ~et 1 

proce:lli. · 
Sunoi'Ll>en •ugge>tcd ! 

by the o!11ce ol the Su~o• 
Instruction <>nd the ~t" 
lion dealing will1 the pr< 

Board member Tun 
v.·ouldn't do the dJ!:.tn<. 

our wheels "nd try to '' 
level." He said the di>L 
energy i.mprovwg the 
st:nt a program that w!! 
tu stay or returr. to dlslJ 

··we are try111g to c1 
learnmg and recujjruz.-

Crime experts seek 
evidence in killings NutritioJ 

PARKER ;_ Crime experL'l !rom 
arounu the state are continumg to 
comb lor evidence at the Kay• Road 
farmhouse wnere an elderly couple 
was killed last week. 

So far, the investigation into the 
violent stabbing deaths of Dorothy 
and Mike Nickoloff has not focused 
on a suspect or suspects, said Ron 
Ward, chief criminal deputy with the 
Yakima County Slleriff's Depart· 
ment. 

Instead, experts in fingerprinting, 
psychology, blood splattering and 
other sciences are contmuing to 

search the house tor potentliol 
eVIdence, Ward sa1d. 

" The bod1es of the 83-year-old 
retir.ed orch~rdlst and his 7~·year-old 
wile were lound Thursday evening 

· by a visiting son and daughter-in
law. Both had been repeatedly stabb
ed. Dorothy Nickoloff suffered more 
than a dozen stab wounds to the 
back. Their bodies were found in the 
kitchen and living room. Deputies 
say there were no signs of forced en· 
try at the house located just west or 
Lateral B. 

Public hearing s·et 
on budget requests 

By ROBERT SILER 
11eflki·H•pw•IW: '""'••penlilenl 

ELLENSBURG - Kittitas County 
commissioners Tueaday backed 
uway from their previous refusal to 
fund a Superior Court emergency 
budget request, and agreed to hold a 
public hearing J<~n. 26 to consiuer 
,;evcral ilmendments to the 19U7 
l>udget. 

emergency budget requests. "We 
look !or (Oftlcialsl in 1988 tQ make 
prudent ·expenditures in all 
cateKories," the commissioner said. 
"We recognize that sometimes 
1 costs I are beyond control . . . but 
we have to address expenditures at 
all levels." 

Lumaco said the county's I percent 
share of the state sales t~x lor 

• The cuurt, which exhausted iL'l September and October was one of 

J l budget last week, is seeking an addi· the largest collections he could recall 
uonal Jl3,2JO to pay fees for in 19 years as a commissioner. 

l 
witnes~es, jurors and public' In other business: 

l defenders. Commissioners turned t Me r . th, 0 t b . d 1 
down an $18,000 emer~o:en<'Y request · e l~g as ... • c u~ Y oar u . 
from the court ami the juvenile ser· heullh, ommL>~loncrs. . approved 
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jubilant Gardner 
celebrates ruling 

OLYMPIA CAP)- Washington 
Gov. Booth Gardner, ecstatic 
over a state Supreme Court ruling 
that lifts the threat of. 
"catastrophic" state tax refunds, 
cried Thursday, "I'm declaring a 
state holiday!" 

The jubilant governor, who had 
called the potential $700 million 
tax liability "a dark cloud hang
Ing over Olympia," celebrated at 
~ news cunference held minutes 
after the court unanimously let 
the state off the hook. 

Waving a copy of the 20-page 
court opimon, Gardner said he 
sees "no financial Impact at all on 
the supplemental budget" now 
being debated in the Legislature. 

By JOHN WHITE 

OLYMPIA -A Washington Sti.te 
Supreme Court decision Thursday lot 
the state off the hook for po•sil,Jy 
hundreds of millions of dollars in t:.x 
refunds to state businesses, state uf
flcials said. 

In a unanimous decision, the st• te 
high court said Washington '" not • e
quired to pay refunds as a result o• a 
U.S. Supreme Court decision decl~r
lng portions of the state's busln<ss 
tax unconstitutional. 

The state court said that refunds 
are not required by law or by tne 
state's constitution and th.ot 
remedies contained in a j 9S7 },;. w 
enacted by the state Legislature 
were sufficient. 

Now lawmakers can get on with 
(See GARDNER, Page 2A) 

BOOTH GARDNER 

The decision removed tloe 
posssib!lity the state might have Jo 
pay refunds of up to $700 million, "n 
action that could have wrecked tne 
slate's economic position and ro
quired sharp tax increases, Go•. 
Booth Gardner had warned . • : • 'dark c;loud' dissipates 

Attorneys lor the 71 business Cirrus 
that filed the suit said they were sur-

By MARK WALKER 
' 0 I the H•rald·R:•pu~ 

Pr03ecutors said Thursday they w111 seek ag
gravated first-degree murder charges against two 
Lower Valley youths arrested in connection with 
the Jan. 1 stabbing deaths of Mike and Dorothy 
Nickoloff. 

Herbert A. "Chief" Rice and RUS3ell Duane 
McNeil, both 17, appeared in Yakima County 
Juvenile Court Thursday morning and were in
formed they were being held for questioning in the 
Nickoloff deaths, and that the state wlll ask they 
be treated as adults. 

Bail for each youth wu set at $100,000, despite 
argwnents from Deputy Prosecutor Bob Nor
thcott, who oaid authorities believe they represent 
a threat to the community and should be held 
without ball. 

Rice and McNeil were arrested early Wednes
day following what Yakima County Sheriff Doug 

Blair called a citizen's tip. 
The two youths appeared before Judge Stephen 

Brown dressed in T·shirts, panta and slip-on shoes, 
the standard clothing issued to those ~lng held at 
the county's juvenile detention center in Yakima. 

Northcott told the judge that the boys have 
made statements about the Nickoloff killings and 
that authorities have seized a variety of evidence, 
Including two television seta taken from the 
Parker couple's home and two knives. 

Based on Northcott's report, Brown ruled there 
was probable cause to continue holding the youths 
pending further Investigation. 

Northcott oald the proaecutor's office Intends to 
have Rice and McNeil treated as adults. 

That requires the court conduct what ts known 
as a decbnatlon hearing to decide whether the 
youths should be treated as adults or as juveniles. 

Until that hearing is conducted and a determina
tion ts made, no arraignment will take place. 
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·-·· 
'hirat::tor. Slate 
'"Thursday let 
·k. for pussibly 
•f doll.Jr~ in tax 
•ess~s. stat~ of-

·L,ion, th_. slate 
ngton is not re
ns a r~s.1lt of a 
~~clsiun l1eclar
-iate's business 

ld tho t r dun<U 
law ur oy the 
~n and that 
i.u 1:1 HU7 1nw 
t~ r.~~"lature 

erno,·eu the 
might have to 

$700 ndlhon, an 
~e wrt~cl~ed the 
·~iUon b.tld re
ncrt!a~•es, Gov. 
am<d. 
I bUSU1eS.1 firms 
: they wt: re .sur· 

prised and disappointed. 
"We thought we had a very strong 

case for getting refunds back to 1980. 
It is surprising the court not only 
denied us relief for that period or for 
any period," said Frank Dinces of 
the Seattle law finn of Bogle & 
Gates. 

Dlnces said It's almost certain 
there wlll be an appeal to the U.S, 
Supreme Court. '.'We will file an ap
peal within 30 days and the U.S. 
Supreme Court will most likely tell 
us on the first Monday in December 
wh~ther It will hear the appeal," he 
said, 
-Still, the decision hrn••&llt an 

allllost audible sigh of relief in Olym
pia where Gov. Booth Gardner walk
ed into a news conference waving a 
copy of the opinion he said headed off 
potentially "catastrophic" tax 
refunds. 

"I'm dedarlnfl a state holiday!" 
Gardner declared. 

The governor aaid he seea "no 
financial Impact at all on the sup-

IS .. TAX CASE, Page 2A) . 

:.i, 
·at 

A Yakima attorney who appeared on the youths' 
l>el.df, Dan LoreUo, said he will likely ask the 
co1..rt to delay the hear\nJ! until he can have the 
youths evaluated by mental health professionals. ... 

-ve 
:nt1 
~. 

the 

. to 

•wD 
the 

no. 

Court rules require that a declination hearing be 
co1.ducted within 14 days of arreat unless the court 
Jro...nt.s a continuance. 

Ji Lorello Is succesaful In his desire to have the 
ooys evaluated, the declination hearing could be 
several weeks away. 

Conviction for aggravated 'tln~t-degree murder 
dS an adult Is punishable. by death, or by life In 
pr'-"'>n without any chance of parole. 

"youth convicted of that crime in juvenile court 
could be held In a state facUlty for juveniles until 
dg~ 21, at which time they.must be releas.e<t. 

t<orthcott said Rice and McNeil have had minor 
bre!Shes with the law before, but neither has ever 
be"n charged with a serto111 crime. 

(See APPEAR, Page 2A) 

KEVIN COE 
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verdictE 
By BILL MERTEN A 

A••oc:leted Pr••' 

OLYMPIA - Frederick H. Kt· 
Coe, convicted as Spokane's Sn 
Hill rapist, could 1.>t- free from pn 
In less than four years follov. 
Thursday's decision by tho S~pro· 
Court to overturn two ol hi,. t~ 
rape convictions. 

Spokane Prosecutor Don;.ld 
Brockett, who prosecuted Coe. cal 
the court's dec1slon 118 tragt·dy 
the community"' while a rap.· rr 
network supervisor said the ,·nu 
decision WiilS hard for rape •:ic~1m 
accept. 

Before the court ruled, C<•c 1 
been facing a life sentence plu' 
years. He Is In the Stale Penilt·nti. 
at Walla Walla. 

Three of the court's nine J••Stl· 
joined Justice James M. Dulilver 1 

plurality opinion which heh! ll 
testimony of two of the vktin.s • 
Improperly admitted at Coe's ,.~c• 

••• conviCtions dropped -· (See COE, Page lA) · 

A -contrast 1n 'cii.sposifions 
• 

By CRAIG TROIANELLO 
and CHARLES LAMB 

A sharp contrast in personalities emerged Thursday In deocrlpt• ""'· 
of two Lower Yakima Valley teen• held on suaplcoon of mur~enn1: an 
elderly Parker couple. 

Russell Duane McNeil, 17,ls described a• an aver11ge, well-mannored 
high school junior who attended clasaes quietly and without m~ident un· 
til day• before his arrest on Wednesday. Teacher. and •tudento: at 
PACE, an alternative four-year Wapato school, expreaaed •hock at hi' 
arrest. · · · 

"Staff reaction Is one of disbelief. Becau•e. I think, by dfid !Brg< 
we've enjoyed working with Russ, he's been cooperallve," said PACF. 

. (See YOUTHS, P1ge ZA) 
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Senate panel passes 
omnibus AIDS· ·bill 

Cempl~ tr•111 tt•H •nlll "••• M'-lc• report• 

OLYMPIA- A Senate committee joine~ · 
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3ods vut of state to 
~eip~ t.~..:r.es paid in 
;rl lht.·lr WashmRton 
.::·Llpat10n tax obh~a· 

ntanufadurers are 
deduct manufactur
~ taxd ,>aid in other 
hin~!ton'=:; selling tax. 

partment officials 
the cr<dit fix will 

-42 mllhon out of 
;; revenLles for the 
-ert<>d th.1t ends June 

o stat< court, Justice 
id the U.S. Supreme 
" the ca"e establishd 
e of lah overruling 

: a long line of 
'ldinR tl.e B&O tax, 
•e a new principle of 
w,.n, refunds of taxes 
~ prinl.;ip::1l was hnnd
•t requir .... ~. 
ected ar1(uments that 
_-,coura;:e free trade 

t to understand how 
;.'licatwn would en
"de among the states 
chill Ha; imposed on 
i:l in :he past and the 

• enacted law to at· 
•rt with tne new com
x~tion k ws announc
Suprem" Court decl· 
vte. 
affordeJ retroactive 
ordered full refunds; 

:aged in .interstate 
·ld pay uo portion of 
<Je ta;; turdern," Ut· 

·h~t th~ Lusiness firm· 
>t de•liLI of refunds 
equal protection by 

classes vf taxpayers, 
-rund is oased on the 

~ te comill.erce and all 

that ,.rg ument, ·utter 
and federal law In the 
cates th:.t argument 

- ---·--. 

tn last 1\ tu.; ~•n. 
c.re oft~ lulurt' llalbllllty). 

He rt'ferred to that eliminated the 
high court's objeclluna. TM prlcl)lag was 1-12 
million ln thlll biennium. 

Gardnu Sllld he suJpeciB t~ plaintlfb will ap
peal Thursday's rullnR tq the U.S. Suprm~e 
Court. 

Court/ from Page tA 

If they are remanded to Superior 
Court and arraigned on a charge of 
aRgra\·atcd first-degree murder, thP 
prosecutor's office then has 30 days 
to decide whether to seek the death 
penalty. · 

Thursday's court hearing lasted 
about 20 minutes. . . . 

The two youths, seated next to 
each another, displayed little emo-

youths/ from 

principal Dennis Erickson. 11He•s a 
quiet boy, very pollte, one who had 
very few problems and was at least a 
good average student." 

On the other hand, Herbert A. 
"Chief .. Rice, also 17, is 
remembered as a discipline problem 
who was suspended for fighting 
before dropping out of Wapato High 
School iil March 1986. 

"Chief, as they called him, was a 
nice-looking, healthy young man. He 
had s!.ze (about S feet 10 inches and 
HS pounds) and ability that would 
have allowed him to be·a heck of an 
athlete," said Wapato High School 
Principal LProy Werllhoven. 

"But he was typical of the poor 
discipline type that doesn't deal with 
school expectations at aU." 

Werkhoven said Rice's portfolio 
showed a fight on the schoolgrounds 
Sept. 2; 198:i, other flghu and unex
cused absences, before he dropped · 
out of school after being kicked off a 
school bus March 20, · 1986, for 
fighting. 
B~th youths are being_ held at 

Yak1ma County Juvenile Detention 
Center· under $100,000 ball set Thurs· 
day after prosecutors announced 
_they will seek aggravated first· 
degree murder. charges against the 

lion during the proceedings and oc
casionally conferred with Lorello. 

Both have thin mustaches trimm
ed In identical fashion . 

The slender McNeil fldgeter.l and 
appeared nervous, exchanging 
sevaral glances with the stockier 
Rice. 

The two are being kept apart ln 
separate areas of the detention 
center. 

Page lA 

two. Both were arrested for In· 
vestlgatlon In the Jan. 7 stabbing 
deaths of Mike and Dorothy 
Nickoloff. The couple died of multi· 
pie stab wounds suffered during 
what sheriff's deputies term a 
burglary at the elderly couple's rural 
farm home on Kays Road west of 
Wapato. · 

During a court appearance ThurS. 
day, Deputy Prosecutor Bob Nor
thcott said McNeil and Rice have had 
minor brushes with the law before, 
but neither has ever been charged 
with a serious crime. 

Erickson said McNeil would have 
beer: the la3t person he'd have 
suspected. McNeil, a junior, had a 
very good attendance record and few 
discipline problems In hia three 
yearsat PACE. 

However, since early January, he 
had missed four days. But, according 
to Erickson, he acted perfectly nor
mal aner the murder date, with no 
hint of stress or worry. School 
records show he attended scl)ool the 
day of the murders,. which occurred 
about 6 or 7 p.m. But he was absent 

· the day before and day after the kill· 
lngs. 

He was In school Monday, less than 
two day a before his arrest. 

. ·- '.•· 

Thursday's Triple Choice winrier: 1.38 
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By DA'/1 
Of liM H.,. 

Washington A 
Pre•ldent Tom H: 
a number of et.-m 
apple prices d•.r
lng the r~st of tne 
1987-88 
marketing 
season. 

Hale said •n· 
tense marketi11g 
efforts throu~h 
the first foor 
months of tne 
season, on 
amount of Ia 1 e
season fruit tt.at 
is not unusually 
large and the bet!• 
maining fruit SIIOt.. 

urm crystal-b&.~ 
bit, but I Ibm'< I 
Hale :said toU~1wi 
before lhe Y dk• 
Thursday. "W,· w 
controlled-atrr. osr 
hope It wilt be str 
vide returns to ~rr• 

If Hale is rignt, 
lmproveml!'nt ior 
more- than S,LOO 
that ar~ belo,.,. 
vc•ted in produ< 
have put many g1 
trouble. The situs! 
bad that grow<rs. 

·valley contingenl 

' 
Cotu . .. . . 

riglll 
· SUNNYSID!O: -
Superior Court jud 

·· firmed the Sut 
Authority's uneq 

Its 

OUI:lat"'· D; 
never again !'hall 

. _authority's ri~ht to 
Operation oi tlu 

home b~ch.me a c· 
last fall after the 



p11rticipaling in Central's new Senior 

h!~ht-d u $206,000 
:,c_:thlnJ!ton Univer
::WU Ubrary, ac
e,: by D,·. Donald 
Jr. Gcr>.ld Brong, 
o<:eed:! eventually 
iul.as, a::~ well as 
·e for careers as 

American way Through the· Tullises' 
generous contribution, a scholarship program will 
become available for student employees of the 
CWU library." 

Under terms of a unltrust, donors give property 
to the CWU Foundation, at the same ttme retain· 
lng the right to receive income for a period of 

_years. Larry Lium, CWU director .or university 
relations and development, explained: "For the 
Tulllses, It proved to be the best way to contribute 
to the uni.versity now, as well as to provide for 
their future." 

program for senior citizens, they decided to make 
a contribution to the institution she had served ~0 
years ago. She said: "We decided that what lfe 
had worked hard for is going to education." 

"We saw how Central had progre:<Sed alnce 
Isabel was a librarian here, and It looked good," 
Roy explained. "Central has a good program, and 
It educates the normal run of people- those who 
need a good education, but perhaps can't afford to 
go to Harvard. These folks can get started this 
way Cat Centrall." 

' '"extr.iordinary 
' to high~r educa· 
'' in the library's 
," Garrity noted: 
•Ous diffl.!rence to 
.. 1 students, for all 

Isabei Tullis worked as a librarian durtng tbe 
'1940s at what was then the Central Washington 
College or Education in F.llensburg. She establish· 
ed the.reference section at the collegiate library 
during her tenure. . 

Education Is of supreme Importance for the cou
ple. She was a public BChool teacher with two 
master's degrees -in English literature and 
library science - who came from Ohio In UHl to 
work as a cataloging librarian at Central. He w.oa 
a Hoosier who moved to Washington and made a 
career hauling motor freight. They met and nu..r
ried in Ellensburg In 1944. ·rary de .. n, added: 

While they spent the majority of their working 
lives in Portland, Ore., 1he Tulliscs traveled to 
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Police hopjng for vital clues 
to· help solve -violent • cr1mes 

By CHARLIE LAMB 
H•ralci•Republle corre•pon...,t 

WAPATO- Lt. Jerry Hafsos of Yakima County 
Sheriff's detectives division says he is waiting for that 
one telephone call - one that could unlock the 
mystery surrounding several of Yakima Valley's 
cruelest crimes of violence in recent years. . 

The call, or calls - which detectives pledge to 
receive in strictest confidence- could also unlock all, 
or part, of $4,440 tn reward money that friends of the 
victims have deposited so far in Wapato and Union 
Gap banks in connection with the crimes. 

"The Nickoloff Reward Fund"- latest to be posted 
- was started Jan. 14, a week after Mik: Nickoloff, 
82, and his wife, Dorothy, 74, retired fruit-ranching 
couple, were found dead from multiple stab wounds in 
their home on Kays Road near Parker. 

One of the Nickoloffs' friends .and neighbors who 
started the fund said ~·riday it Is "above $1,:100 11nd 
climbing as feeling out here continues to run high." 
Accounts of Nickoloff Reward !o'und arc open in 'Union 
Gap Branch, St!artrst Bank, 2SI4 Main St., llnlon Gap, 

98903, and Rainier National Bank, 302 W. First St., 
Wapato, 98951. 

Two other reward funds totaling about $3,140 are 
posted in Central Valley Bank, Wapato, for lnforma· 
tion leading to a conviction In an unprovoked &Mault 
last summer on Wapato High School teacher Coleman 
);3urke ln the school parking lot. Faculty memben put 
up $1,000, and a separate fund started by Bob Orozco 
and Jerry Wilson now exceeds $2,200. 

Orozco said the latter fund Ia flexible and aJao of
fered for Information leading to arrest and conviction 
of the murderer or murderers of Joe Gonzalez, 40, of 
Wapato, an employee of the Department of Social and 
Health Services in Yakima. His body, with a massive 
head wound, was found Dec. 2 in a lot on Ea•t D 
Strl't't, Yakima. 

Sheriff's department numbers to call are 57~2U, 
detectives; 57~0110, or 1-800-572-0490. 

"Call us if you think you have related information
something you saw or heard- and let WI decide if it'a 
connected. We're also Interested in any rumors going 
around on the cases," Hafsoa aald, 

n ----··$' .. 
1f Central Washington University had a Yakima campus, 
would you study there for a four-year degree? tb sj88' 
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By CHARLES LAMB 
H•••kl·fl•,wiMkl corr••~nd~t 

PARKER - Public outrage over 
the Jan. 7 murders of Parker 
pioneers Mike and Dorothy Nickoloff 
began to be expres:ted Thursday 
through contributions to a reward for 
infonnation that could identify the 
guilty person or persons and bring 
them to justice_ 

Friends of the retired fruit· 
~rowing couple established the 
''Nickoloff Reward Fund" at Rainier 
Bank in Wapato and SeaFirst Bank 

· in Union Gap. The fund started with 
a guaranteed $1,000 minimum. 

Fund spokesmen placed no ceiling 
on the amount, explaining that the 
higher the reward, the better chance 
of solving the murders. 

lnfonnatlon, no matter how seem
Ingly trivial, should be' given th·e 
Yakima County Sheriff's Depart
ment's detective division by calling 
57f>-4080, 57f>-4l22, or 1-800-572.(1490. 
Infonnatlon will be kept conliden· 
Ual. 

Announcement or the reward 
foUow~d the funeral Wednesday lor 
Mike Nickoloff, 8%, and {¥thy 
Nickoloff, 74. . 

The funeral was attended by more 
. than 500 mourners, Including many 
members of other Bulgarian im· 
migrant families of Yakima Valley. 
Many who came to America In the 
1920s, the same time when the 
Nlckoloffs arrived, observed a tradi-

' tiona! Bulgarian plum wine-sipping 
ritual at graveside in the bitter cold 
in Tahoma Cemetery. 

Two ell the funds were started after 
Wapato High School teacher Col· 
eman Burke was attacked and 
seriously injured at night in the 
'School parking lot. 

A fund headed by Bob Orozco and 
Jerry Wilson has reached $2,140, and 
$1,000 fund was raised by school 
faculty members. 

Orozco said Thursday the Burke 
attackers have not been apprehend· 
ed and the $2, HO fund also has been 

made applicawle 
leading to the app· 
vlction of the ''" 
popular Wapato ' 
~alez, 40. 
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Cash or Credit same pric 
gas with a Conoco credir 1 

Yes, Your Conoco credit card is you 
to charge top quality products and s 
Smitty's Market West and Mini-M<~rt 
charge gasoline, oil, additives and 
cedes! The best part is you are char£ 

NO EX'll'RA!! 
Apply now and use your card with cc 

~ '\-
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uk·.!il 
The bodies or the husband and wife 

were discovered in their home on 
Kays Road at 7 p.m. Jan. 7 by a son 
and a daughter-in-law. Both had 
multiple stab wounds in their upper 
torsos. Authorities said Mike Smitty's Market West Smitty'~ t
Nlckotorf, who had recently rrturned 
home from a nursing home, was 3508 Fruitvale Blvd, 304 W. 
found In his wheelchair In the living 248-0860 453-3 

room with hand wounds that he iE::==~~~~~~~§::~~~~g~ . might have received in trying to fight .-
: off liD attacker. Dorothy Nickoloff's . 
· body.was in the kitchen. 

· . The modest home Is still cordoned 
o# and in sheriff's custody as in· 
~tlgators comb the Interior for 
cl•es. Sheriff's Lt. Jerry Halsos said 
two televisions are believed to be 
missing. 

The Nickoloff reward rund Is one of 
three established by ·citizens of . 
Wapato and Parker In recent months 
in the wake or violent crimes that in. 
cluded three homicides and the 
brutal beating of another man. 
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slain couple set. reward 
: fund~ >~er.. started after 
~>:h Sc!wol teacher Col· 
ke wa• atbcked and 
r,jured ~l nlRhl in the 
lng lot. 
:~!led bY Bob Orozco and 
•n hs" r~ached $2.HO, and 
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-••ber::;. 
-3id Ttlu•·s.day the Burke 
• ~ve not been apprehend· 
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made applicable lor Information 
leading to the apprehen:slon and cort
victlon of the slayer or alayers of 
popular Wapato resident Joe Gon
zalez, 40. 

Gonzalez, an employee of the state 
Department of Social and Health 
Services In Yakima and a former 
employee of Ralnler Bank In 
Wapato, was reported missing Dec. 
I. Tbe man's body, with massive 
head Injuries, was discovered Dec. J. 

Cash or Credit same price on 
:as with a Conoco credit card? • 
, Your Conoco credit card is your passport 
harge top quality products and services at 
iiy's Market West and Mini-Mart. Use it to 
ge gasoline, oil, additives and even gro

.:::s! Tha best part is you are charged 
NO EXTRA!! 

.•ly now and use your card with confidence • 
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In the 900 block of East D Street In 
Yaklme. Hia bUlfold was found in a 
dllinpater near Yakima Mall. 
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Thill printing tc•' 
control pro,:r. 
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• Reward offered in Lower Valley ·assault 

..__, 
~ 

~ 

By CHARLES LAMB 
Her•ld-Republlc corre~pande"t 

ZILLAH - A robbery and brutal assault 
Sunday on pioneer grocers Paul and Freda 
Uons in their Uberty Store east of here has 
prompted a minimum $1,000 reward offer 
for information leading to arrest and convic
ticti of the two assailants. 

A committee· of Lower Yakima Valley 
friends of the victims Friday opened a "Paul 
and Freda Lions reward account" in Zillah 
Branch, Rainier National Bank, P.O. Box 
657, Zillah 96953. A spokesman said contribu· 
Uons are being accepted at other Rainier 
banks, forward able to the Zillah bank. 

Yakima County sherUf's detectives said 

• 
crime occurred at 1:30 p.m. as the cou· 
prepared to lock up their Liberty Market 

on Van Belle Road east of Zillah so Lions, 72, 
could watch the Super Bowl. 

Two men described as Hispanics in their 
20s and wearing blue jeans entered the 
store, and asked Lions the location of two 
small grocery items. Then, without warn
ing, one of the men began beating Lions on 
the head with a third item- a can of juice. · 

Officers said Mrs. Lions, 69, remembers 
throwing something at her husband's at
tacker after he had knocked Lions to the 
floor and begun kicking him. The other In
truder is reported to have struck Mrs. Lions 
behind the head several times with his fist, 
knocking her down. 

Relatives said Mrs. Lions pointed to the 
cash register and told the men to take the 
money. The relatives said the Intruders 

stopped assaulting the couple, took .an un- away at blgh speed after the Sunday rob- ed In a reward fund similar to that now 
disclosed amount of cash, knocked Mrs. bery. A sheriff's detective Friday described. started In the Uons assault and robbery 
Lions down again and left. . a suspect vehicle as "a 1968 or '69 Chevy EJ. case. 

The victims were treated in Sunnyside Camino pickup, metallic ·blue with brown Two other reward· amounts 'totaling ~ 
Valley Hospital, both for bruises and Lions primer spots on ~~ front and Crager mag. almost $3,500 were raised after Wapato High 
for a lacerated hand. However, Mrs. Lions wheels on the rear. School teacher Coleman Burke was brutally 
was taken to Yakima Valley Memorial The Uons Reward Fund - the latest of beaten last summer. Faculty members rais-
Hospltal Tuesday following a seizure and several establlshed 1n the Yakima Valley in ed $1,000 and some $2,l00 was raised In a 
was still hospitalized Friday. recent months Involving violent crimes-..•.. fund started· by Bob Orozco and Jerry 

The Uouses - who have operated their specifies that if Information leading to con- 'Wilson of Wapato. 
store for l9 years - were robbed Dec. 23, victions comes from more than one source, Orozco said the latter fund Is flexible In 
1962, and ~ions received a skill r:acture and money will he divide~ equally ~mong In- that It can be given for Information leading 
jaw Injuries when he was hit With a jug of formants. The offer will expire In a year, to an arrest and conviction In the Dec. 1 
anti-freeze. Relatives said his hand may unless the case is still investigated. murder of Joe Gonzalez, (0, of Wapato. The 
have. bee? cut Sunday tr_Ylng to ward ~ff the-,<- Two suspects 1n the Jan. 7 murders of body of the Department of Social & Health 
assailants blows from hiS earUer lnjunes. Mike and Dorothy Nickoloff of Parker were . Services worker was found In a northeast 

The Injured couple heard a vehicle drive arrested Jan. 27 after some $1,800 was rais- Yakima vacant lot Dec. 2. 

., 
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ArOund the valleY 
Trial set .for pair accused caae.Chri.IT~It~ndTomllotliwellwUidefendRlce,and 

. . : Suaan l!alm and Mike Schwab wlll represent McNeil. 

of slaying eld.erly co·uple · · .. · 
Eight escape house_ fire ·. · Two l7-yeeMid3 accused of kllllng an el<lerly Parker· 

couple w~re arralgnod Wedneaday Ill Yakima Colllllf 
Superior Court on IIBBravaled ltr.Wegree mW"<Ier .E;Lj:bl pooplo e.w:aped without laJIII1' from an early 
charges. · . morning lire 'thai de•tro;yed a home on We-t B!rch!leld 

Herbert A, "Cillef" Rico and Rllisell Duane McNeil Road Wednesday. · · · · 
each aro charged wllll one coWJt o1 aggravated ttrat• Terrace Helghla Fire Chief Stan HAAklns sal<! smQke 
degree murder and one coWJt of accomplice to ag. awll)tened JllJlior and Joyce Wl!ke;r, thetr three son•, 
gravated first-degree miU'der for the brutal stabbing Mrs. Wilkey's slater and two other guests about ~ a.m. 
deaths of Mike and Dorothy Nickoloff Jan. 7, Thetr trial .. ~ltbough tbe three-bedroom ilome had only one door, all 

, lias lie en •chedule!l lor May z. . · · .. iiiBhi people were able to get out :safely, Hankla• sal<l.' 
· ·, · Tbore are only two po .. lble sentences for a perzon con: · All eight suffered mild smoke lnbalatton, and ~ne If"~ · 

vlct•d of.aggravated flral-dogroo murder: !Ue Jn prllon: ~ate<! at the a cone w ltb oxygen, Hankin• sal d. · 
without posa!blllty of parole, or deatb. Tbe proaecullon Flro!lghtera responded ac.:09 a.m. to !Ljld the boUle at: 
baa ;10 <lay1 ill whlcb to aak for tho deatb penalty La ib~ · t006 W. Btrch!Jold Road fWly ablaze. The 17 flreflgbtero 
case, ' · · · . . · ' . . wero ablo iQ auppretl.ll tbe ftro wllllln 20 minute•, but 

ThQ dofen<lanla bave 10 daya to decldo whether to fUo werounable to aavolbe dwel!lng, which waa a tatell0118. · 
pleaa of lru!ocent by reaoon oflnaanlty. A hearing bll.'l Damage to tbe structure and tbo contents w~• 
been achedllled .t•..lli iQ ~ar defense requests to Cl<tend eGtlmatod at $28,000, Hanktn.s Bllld. Botb were insured. 
tbat lCM!ay porlo~~- · · · . The resldenta, who escaped wearlag only nigbtclotbea, 
' Rico Ia belnfl' held Jn the COIIIIIY jail on f!OO,OOD ball, . were gJven temporary shelter at a local motel by 1M 
and McNeil on f~,ooo. ' . , American Re<l Croso, Hanldna wd, · . 

Tho courlll(ll appoinlell tour publlc clefondera La tbe A fire inveaUjator waa •umaiiJnod to Ill• •cone, ... 
. "":'"' - ,·. -~- .. 
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··Group· to ~{fer ·~·~w~~*ii1 

::for crime information 
· • · By CHARLES LAMB celebration, to receive contributillllS. 

"''ara-Rep1110111w cart••Ponaenl "lt has a non-profit status so con--
''TOPPJ;:NISH ...:. A group of c~n- lributions could be tax-deductible. 
cerned Toppeni!Jh cit.lz.en.s outrilged · uwe'll get everything in place, s~t 
over a crime epidemic in their c!ly. : up a ba11k account and ask people to 
are prgantzing a bounty system. contribute. They'll get a receipt !or 

, tax purpQ:;~es. 
. · Ail ·non-profit organlzaUun, Top. 61Also, tip.s or information on 
·. pen!Bh Against Crime, is being !orw·. crimes will be confidential and, when 

ed to raise money to be posted aa rewards are given, recipients will be 
rewards for information leading to anonymous." . 
11r~est and conviction of ·.An instance of vandalism at the. 

• . · .Jawbreakers. · Toppenish Public Library on March 
;,it•s the onl.y way private citizens 7 was the catalyst for forming TAC. 

··can: fight bact," said Bob Bell, A lawn hose was stuct in the book 
'businessman and a TAC organizer, ·._.. return alol and turno<l on.lll)ortl;y 

.Bell said TAC la against citizens · after6p.m.closing. 
lakiJlg.the law into their own bands;,:,· Tho running water caused ~,500) 

·noting that many fruslrat.ed crime· • dam~ge to flooring. No books were 
victims aroWld town have armed · damaged. A similar water. hose! 
themselves. . . · prank occurred earlier. at a Hispanic, 

. · Bell and Toppenish Chamber of Ministries chapE:I.' · · · · 
Commerce President Dave Fosler In recent weeks, three learning 

. see :TAC's reward system as a way .. computers alld several video casette 
citi4ens can help Toppenish police·, 'recorders valued at $6,400 were 
get a better grip on local crime. They · 1 stolen from special education rooms 

·said Police Chief Jim Andrews was al Kirkwood Elementary School, 
:approached on the idea and respond·. · · · One firm was hit ~o often the owner 
ed favorably. " · · lost hia insurance and it cost him 

. ·: "We'll sit down with the chief .and po,ooo to insure with another firm. 
· work out a list of offenses, wltb a pro· Bell's PureGro headquarters on 

·:. •.·.; :posedrangeolrewardmoneyinvolv· Waahlngton Street has been 
. wg'~acb.'' bqrglarl.zed aqd vandallzed 

.. . Both organizers feel the system · counUess time in 11 years. 110ne· 
·· . sho\)ld ofier an incentive for people visit, vand.ab proke nine windows. 

'lo come forward, with .Information .. We !oWld ~6 big rocks inside that bad 
nee!l~d tp solve a crinle and might··; been thrown so bard !hey caved in ~ 
a!.-o d Is c o u,r 1111 e p o t en IIIII · · ·wall pane~\~~& across the room," Bell · 
lawbreakers. · ·: · ' llllid. · ·•. · . · .. .1 
·· "I would like It to be a permanent.·. ·~'After our office windows were fit-' 
ongoing thing,'' said BeU, manager· ted with heavy steel security mesh, 

· of ~ureGro Growers fertilizer firm •.. vandals returned one night and 
· "T.IIC isn't something to belong to, smashed· dallllb~><~rd insllumenla on 
but~a. contributory program." our trucks. · ' · ' -

:··· F'pster Sllid the group plans to ar- ·"Who's doing it, and why, we don't · 
range for. the Toppenlsll Livestock know," Bell said. "But juveniles or . 
and: Rodeo Association, which spon• adults, we want thellj.We'll take any' 

. sorr· the Toppenish 'fo)V Wow sized contribution.". 
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Crime and puniShllletli: . .-J)eath for 
By GARY E. NELSON . "Chief" Rice are still awaiting trial ~ 1906, ~itho~gh ru,; e~act ag;; bs ... ·~d'ir'i~l." ;;n,{ c~uid· r~move the ~urdcrs,disbeliefsetin. 

1 .-,.~·oe"•• uG:I, raltlmA H~r~.ld-Republlc Ji 
. . ,.; . . I 

teens?: 
I 

•. 

Oil••""'"·•••·~'' for the Nickoloff killings. If they are . unclear. He may have been'iB.when ·specter .of. death from that pro-· To many, the age of the suspects . 
convicted, prosecutors will ask for hekilledaSeatUebartenderdurioga ceedlng.· . · · :· .. -·-: • ··.reflected a society undergoing . . . 

INSIDE-,: ?.k ·-,~~.,.'ZI·''~Iit 

When Mike and Dorothy Nickoloff, 
age 82 and 74 respectively, were 
found stabbed to death in January 
1988, two television sets were miss-. 
ing from their rural farmhouse. 

. Peter Jacobson, a Thurston County 
fanner, was M when he was hacked 
to death with an ax in his rural home 
near Olympia. His assailants got 
away with $3 and a watch. The year 
was1931. · 
·In both cases, teen-agers were ar· 

rested and charged with murder. 
Russell Duane McNeil and Herbert 

the death penalty. holdup. · · · . . ·Thehighcoiut!astyearruleditun-· disturbing changes as the 21st cen· Two murders two 
Both were 17 when the murders The governor_ln 1932 turned a deaf constitut!9nal to e~ecute an tury approaches. A society where • · .1 . -~ d t 

took place. · . ear to the pleas of 6,000 people who Oklahoma youth who was 15 when he neglected and abused chl!dren grow JUVem ~5 - an wo 
Walter Dubuc was 16 when he signe<j a petition asking that Dubuc's conimltled murder. Tbe divi~ed rul- up to prey on their fellow citizens; sides to the issue of 

helped a 36-year-old accomplice se.ntence be commuted to life In· lng left open the question r_ of ex- where younger and younger of- d h · f 
murder Peter Jacobson in July 1931. Prison. ·. . · - ecuting 111-.and 17-year-olds, but the fenders commit ever more cold- eat_ . sentences. or. 
He was hanged for the crime the On Monday, the u.s: Suprlme''.JusUces agreed to decide that qites- blooded crimes. · _.,., ,. · teens. A look at the 
fo!lo~ing April at the state peniten· Court will. hear arguments .. iii _two ., Uon this year. ;' .':. <,. ·:' ,- ·: . That perception is wrapped up In cases that the court 
UarymWaUaWalla. casesthatmvqlvemenondeathrow · ·.When news of the Ntckoloff slay- the-arguments for and against _ . 

Dubuc, one of only_ two juve._uies w~o were juve"!le• w)len the>: com-. ings broke last year, r:acUon from. ·ecuting juveniles. A key concept"ht will take up Monday_. . 
executed in Washm11ton smce rrutted their crunes. The ruling in the community was swift and emo- the debate is something called "the •· · ... · ;. ·- Page TA I 

.statehood, was from Yakuna. those cases, expected by June, will Uonal, but when two 17-year-old boys 
William "Kid" White was hanged clear the way for Rice and McNeil to were arrested and charged with the (See DEATH PENALTY, Page 7A) 
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unconstitutional for those you can go ori for a long time !H.fore was alone at a Cheker Oil sta.ti<ln. 
:r than !6. when they commit you can die, and I'm going to get that next to Stanford's apartment, lfW"k· 
r. Three said tile Constitution lime/~ , lng nights to ·aupport' an Infant 
ot set such age limits. Justice Missouri tills January executed its daugllter. Stanford and two otller 
1 Day O'Connor provided a first inmate since 1965. teens decided to rob the station. 
·ote to throw out the death Stanford's attorneys, in addition to Sl.im[ord and David Buchanan, 16, 
'I for Thompson, but she stop- the broader arguments, contend that se:r.ually abused and terrorized 
ort of catli)lg for abolition of because Kentucky lacked the lnten- Poore In the bathroom while !:>-year
. punishment for killers under aive treatment program needed to old Troy Johnson waited out In a car. 

·.ce Anthony M. K'~nnedy's 
·ill be key thla sessi~n. Ken
oiued the court in February 
oo latt to participate in the 
·m is views on the 
•Jonalty for yo · Jera · 
•wn. 1o 

07 people executed: in the 
States since the Supreme 

·cin~tated capital punishment 
. three committed thelr crimes 
hey were 17. No one: has been 
~d since 1948 for a crime co 
younger . 
...,...,..._..llili.Jia."""eS!!'It want 
ldhood to be an lHsue In hia 
ut in a 49-page court filing, his 
·ya describe a c!>ildhood ol 
and phYsical abuse, drugs and 
His first burglary was at age 
1110 he bought rat poison from 
m 5tore, tried lt on a dog, then 
Jto aome Tylenol capsules for 
ther and her boyfriend. Sh• 
-ut, aecretly emptied the cap
ld made Heath swallow them. 
t that time he was put in tho 
f several mental facilities. 
ls relea3e from .state cu:itody 
Wilkins was kicked out of his 
'a houae and began living In a 

park north of Kansas City, 

1ly 1985, Wilklna plotted the 
• of Linda's Liquors and Dell 
1dale. He lold his girlfriend, 
1o" Stevens, and another 
• bout the pian and on a Satur· 
:ht late that month the four 
Jarate cabs to a hospital near 
·e. The other two waited as 

and Stevens went to tho 
tevena grabbed Nancy Allen, 
Wilkins stabbed her In the 

.d three limes In the chest. As 
::~dcd for mercy, he stabbed · 
·times in the tllroat. 
·obbery nelted $450 In cash 
1ecks, Cigarettes, · rollinK 
cheap wine and peppermint ... 
os pleaded guilty to second
nurcler and was :;entenced to 
prison. The two other ac
es were convicted of con· 

to commit llrst·degreo 
; one got probation and the 
IB sentenced to 15 year:s. 
1s, who planned to kill any 
;s because 118 dead person 
Jlk..'' a:5kcd for the death 
"There are lots of people sit• 
1c dcaLh row but nobody gels 
he told a psychiatrist In 19Hii, 
II i•~ "te.~claltrealment and 

·~·.··::·: 

rehabilitate him, tho death penalty Stanford tllen forced Poore Into her 
should be precluded for him In par- car and drove with her to a wooded 

. tlcular. area, !allowed by the other two. Stan· 
111 geUhe bnpres:don that he would ford gave her a laat cigarette, then 

nave been a career criminal shothertwlcein the head. 
anyway," said prosecutor Ernest The take from the robbery was 300 
Jasmin. "The earlier the age the in· cartons of cigarettes, 'U3.07, two 
divldual begins to participate in gallons of gasoline and a gas can. 
criminal activity, the greater The trio were arrested w1thin the 
llkelihoodthereisthathewillremain week as police lnvestlgate.d 
basically a career criminal. Stanford cigarette·peddling around :the 
basically fits the profile. • . . The neighborhood . 
likelihood of turning him around is Johnson's case remained in 
going to be slim and none." juvenile court and he testified 

Stanford came from Loul.ville'a ~gainst Stanford and Buchanan, who 
low-Income West End, his aurroun- were tried together In August 1982. 
dinga modest but hardly desperate. Buchanan did not lace the death 
He apparently never knew his penalty because he wasn't the ~fig
lather; hls . mother, a hospital . german; he was sentenced to lUe-; 
tllerapist, worked long hours. Until Prison guards testified at the-trial 
he was 6, he lived mostly with hla that Stanford boasted to cellmales of 
near-invalid grandmother. By age raping and kUling Poore. His 
12, he was a drug addict. He was in lawyers contend~d that was the false 
and out of juvenile court, Juvenile· brav.lldo of an adolescent, further 
nome placements and programs lor proof of immaturity that mado a 
young offenders. death sentence wrong. 

Stanford and his mother "tolerated Throughout the trial, Stanford had 
one another while Kevin was at · "a smirk on his face" and would 
home," said one report by the state whisper taunts at him, Jasmin said. 
Cabinet for Human Resources. He Robert Poore. the victim's t.tt.ther, 
quit school after nlnlh grade and said Stanford "stood there and 
fathered a chlld out of wedlock at 17. laughed at me and Ingrid Jn the cour-

"The fact that an individual might · troom." · 
bave como from a poor background Poore, a truck driver, said .he 
or a one-parent household does not would be at tbe Supreme Court .. on 
forgive him for committing a Monday along with hts daugbter 
crime,"' Jasmin .said. "It's not an ex• Mona Milia and Baerbel's 8-yeul'-old 
cuse, as far as I'm concerned." daughter. His wile Ingrid died ·.of 

On Jan. 7, 1981, Baerbel Poore, 20, cancer In October 1987 • 
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Two.deaths~_two ·]~ 
·. :.:.,;~~;-:·.:·,(-\.\:;:.~~:~· .... · .. ;::· ,:_. ... · ... · :·:.-~.~-~-·.·. .·,' ' ··:< .. :· ' :·'· ' . ' . ·, .. -~. . 
C. . t··-· t . h · t spent nearly seven y~ars awaiting . .our :;..: 0. ear. argumen s on exec~tlon, wlll~rgue that age, while. 

· a mJtigating c1rcumstance. should 

death Penalty for . J·uvenl"les not automatically precl~de a death 
sentence if lt fits the crtme. A bnef 

' · · · · by Assistant Attorney General David . 
EDITOR'S NOTE: - ·The U.S. gas station attendant.. Smith urges the court to stick to Its '· 

Supreme Court on Monday will hear Stanford and Wilkins are two of position that all capital cases should " 
arguments on two cases it will use to ·two dozen U.S. death row Inmates be considered lndivldually, without · 
consider whether execution for sentenced for crimes committed blanket exemptions. 
murder committed· "IJy someone before they were 18. After a Death .penalty opponents and ill· 
under age JB Is cruel and unusual splintered ruling last year, the torneys for Stanford and Wilkins 
punishment proscribed by the Con.. Supreme Court picked their cases to argue that society has always 
sUtution. This atory takes ~ look at determine If executing such youthful presumed juveniles to be immature 
those two csse.s. offenders is cruel and unusual in and lrrespQnsible, and has restl"icted 

By KAREN BALL violation of the Constitution. their rights and responsibilltie• in 
.. and CHARLES WOLFE . The court, wblch spllt ~-3ln throw· such areas as drinking, voting and 

· ~·. Anogl•l•dPr•.. -~ ~ .lng out a death penalty for an military service. They also say ex. 
As i. child, Heath Wilkins Uked to Oklahoma.klller who committed his ecution Is no deterrent to crime. 

set fires and break Into houses look· crime at age 1~, wUI hear arguments To teen-agers, death Is "kind f. 
Ing for knives and money. He plotted ·Monday. · glamorous, it's 'Rambo,' it's kin of 
to polson his mother when he was 10, Wilkins is on Missouri's death row. sexy. It attracts them like the fla e 
and at 16 he stabbed a convenience State Attorney General William attracts the moth," Victor Streib t ld 
store clerk to death as she begged for Webster ·will contend that society's Missouri lawmakers recently wh 
her life. . "evolving standards of decencyn he testified in support of a mea~ure 

Kevin Stanford plunged Into crime permit execution of 16· and 17-year• to make 18 the minimum oge for ex-. 
at age 9, He was a drug addict all2; olds. Most of the 37 slates that allow ecutlons. He was co...,ounsel for. · 
and was arrested for robbery, capital punishment permit execution William Wayne Thompson ol. 
burglary, assault, attempted rape of those who commll murder at age Oklahoma, whose case the Supremo. 
and other crimes by 17. That's when 16. Courlsplitonlastyear. ';' 
he rape_d, robbed and murdered. a' Kentucky, where Stanford has Four justices said the death penal·, 

. . . ' . 

Death· penalty I fro~ Page IA . .. , •') 

evolving standards of decency~' In quences before they act. Teen-agel'll said. 
American society, also have a tendency to see Tall said he believes recent public 

Supporters say the death penalty themselves as lmmorlal, nullifying opinion polls showing overwhelming 
should apply to juveniles when It fila any deterrent effect the death penal· support for the death penalty in 

·the crime. They point to changes In. ty might have on an adult. · · Washington were Influenced by the ! 
sentencing laws they say reflect the Chris Tall, one of McNeil's at- recent execution of serial killer Ted 
growing number of juveniles being lorneys, says he knows of no state Bundy. 
convicted of violent crimes. that has ever debated the question of. · Bundy was "an absolutely unique 
· State and federal laws have been executing juvenlles. That Issue was · aftuation," Tail said. "And I think he 

changed .in recent years to make It prominent Jn the Supreme Court's evoked a very emotional response 
ea:!ler to try juvenlles In adult ruling last spring that overturned the from Americans." . .. . . . 

- .. courts. In some stales, llke death penalty for the· Oklahoma· To equate Bundy, who may have 
Oklahoma, 16- and 17-year-olds are defendant, he pointed out. killed more than 100 people, with two 

r automatically considered adulta Four justices said that society's teen-agers accused of killing two 
· when Uley are charged with a crbne evolving standards of decency people, is: dnngeroua, Talt argued. 

such as murder, rapc~ or kidnapping precluded executing criminals who "I think II would be a terrible 
for ransom. · •· were under 16 when they committed mistake to equate Ted Bundy with 

In Washington, the juvenlle court ·their crimes. A fifth justice, Sandra these two kids up In the jail," he ssid. 
· must waive jurisdiction before any Day O'Connor, said she could not "They're just not the same .. · 

defendant under 18 can face trial In agree thai no 1&-year-old should be "I doubt that we'll see another 
adult court. , . . executed, but voted to overturn the • case like Ted Bundy in 50 years. •' , 

The recognition thai juvenile death penalty In the Oklahoma case Public support for the death ponal· 
criminals are tncreaslngly violent because that state's Legislature had ty also reflects a fear of the rising 

'· and remorseless, conunltting very neversetaminimwnage. crime rate and frustration with a 
adult crimes, Is an example of evolv· Oklahoma · law provIdes ·for criminal justice system seen as inel· 
lng standards, · supportel'l! argue. juvenile courts to waive jurisdiction fecUve, Tait said. . 
Three Supreme Court justices made when a defendant Is under 16, but The danger, he said, is the assump
lhal argument when they dissented· O'Connor said there was no evidence lion that killing crlmlnals wlll solve 
from last spring's decision. that lawmakers realized they were the problem. : 

Opponents of executing juveniles making · 1&-year-olds. eligible . for "For us to say that we support the 
say the law already treats mlnol'll as death when they created that law. : · death penally because II wlll •olve 
less responsible members of society Talt ·and hl8 · cg.ocd'unsel; Tom .our ·problems is ridiculous," Tait ·J 
for a number of purposes. JuvenUes Bothwell, say the same thing Is true said. ·.-

. ' . cannot legally vole, drink,- serve In In Washln!(lon. · . "You could klll these two !<Ids, and 1 
· ~- ~ .. -~ the m.ilitary,.own property, sign con.. ..lf. you're ·going,,. to .do. it ... to .. that's not going to make tha.-aynng~:s ; 
:: tractsorbuyahandgun, Uleynote.·. juveniles, Uten ·your death penalty._. disappear from ··Naches ~·Avenue. t 
i . :.Adolescents, they argue, are much statute should speclflcally say It's That's not going to offect the murderJ 
1 less. likely to consider the conse- OK to do It to .Juvenlles,"··Bothwell.. rate •. ". · · :: 
:...!' •.,, ·,· • • ' " ' ·•' I ·,;,, .... ~o 1,1~~."'.1o•n.0.~4..i.:J;&.;"I ,•, ·• •· ; 
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DeGisions on insa·nity pleas!·;-· death penalty due in.late-Mayi 
. __ ··. -.· '.· . :' '',j -:: .. •!_-.:..,.:-· .. ~.:;!.· •:.:_._.:,~, . .·,;.: ... -~ -.:1~-- ---~:i . :.: .. ·-. '•• .... ~-- ~- -~ .. ·,-· ~-! 

By GARY E. NELSON.· ·. ·pleas,andunt11May27 forYakixrut adults: In. tho:- case. Aggravated Also Tuesday, Gavin set a new .. , ·., . __ .,.·. ·· ·.·.: .. -.. 
OlthoHon...,,....., . ~ " County Prosecutor. Jeff Sulllvan to first-degree murder carries either trial date for Julyll, and schedul· 

Prosecutors· and defense< at· decide whether to ~k the death the de{lth penalty or life In prison· ed hearings on pre-trial motions 
torneys will have Wltlllate May to. penaltY-·>-·_.· . .-.,_.,_< ,.;.. .. ·, -· .. ,_ withoutposslbllity of parole. .· for_ June 20 and 21- Defense ·* 
decide key element! of the case. · _. " ·- · , · · ·. > ~ ·rn co~ TUesday, defense at- torneys In the ca.,.. had sugges!ejl 
against two Toppenl:!h youth5 ac-: · · Herbert ·Chief.' Rice Jr. and torneys told Gavin they needed. to Ga~, however, !bar It may be 
cused of the brutal slaying of an. R~ellDuaneMcNell,bothl~,!ll'8 .. moretlnietocompletoi"psychlatric September ~ore they are r~~d1 
elderly_ Parker couple, and the charged wi.th one COWl! each of ag· ·evaluations of th tw d f d •· to proceed With a trial., :·-: · ·· ' 

... -~-~- - ,: 

· · · gravated first-degree murder and~· e 0 .e en ~"'· · . ; . · ... -'f.· •. :. • . ':!. 
case '.118Y ~ot go~~ lll,l.~. ne:\ accomplice to aggravated- first-:. Result.!ofthoseevaluationswill be . The delays req~· the def~· _._,,_.,,_,_,., .. ,._-:,- .::::-·- ·.·- .·.: .. ,. , ·' · .. : ·. ,_ _ _ . . _ . _ 
faiL . . . - . '. -: .- -.. -degree murder for the lllaylngs ot· provided to Sullivan_ who use them dan!.! to. waive their rights to a /:':'::;::·::.:•,::;:;::.:::, ;::::-::··--:Y:·y-:·::.:> :···:,;:·· .· ·. _-,:_ ,.-:--.:,_:;.-;: '· 

1 c!~~~~1~ o2~~;~~P~!~' =~~:n~:~~th~~c~~~!i~i ~~~~~:',.w~:~:e~~ :e;k ~e dea~: ~~l,~:; ~h~~s~!t~fa~ it(::;;;;,:;',;;:;::·.::,','/:i::::.::::;,::;, ,::~\:}b\:i-'\i:'":' ~,:~); }\ 
Court Judge F. James Gavin ~ues- ·,· stabbed in their rural Parker home·:· Under law, the prosecutor has 30 . they are charged. tn c_ou,rt; GavUi. 
day extended until May 2Q, the-. durlngaburgtarylilJanii8Iy;· .- ~ daysfromthedatechargesarefil- questioned ]lice··. R!ld· McNeU 
deadline for defense attorneys to- .· · .--... , · -· . : . · · . .-.. , -' · ,- :·.~ : ··. ed to· inali:e that declslon. The In- dlrecUy: to-_. make;' silr~ ea·cb 

1 •• ~~ld~:. wh~~er !~ .. lif~.-~~Jr~:"''~:·.~~~~f.~~'-~~~~ 0:. " 11~~,.~~~~00 ~.)~~~~~-- -~-~e,r~t~ !r:.t~r ~-~-slgit~~ ~ · 
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J!._eath····so.t1:glif:·.:jn·:;NicK'<)l0.Jf'·c··tt'se:i 
By GARY E. NELSON th;death penalty. h"-" been s;ught ill:. ·comment Frlda'y. · '. · ·'· ' \ · · _,- Mike and Dorothy Nickoloff elder- ll· 

Olth•Hmtd-.c~e,ubnc: _ Yakima County since the Legislature::· Before making his decision, . 1y and In ill health, were found dead 
Prosecutors will see !I:" the death passed the. aggravated flrst-<fegree-· · Sullivan was provided the results of· •. In their rural Parker home the nightJ 

penalty for Herbert "Chief,. Rice ·.murder law in 1981. Aggravated . psychiatric e~aluations of Rice and . of Jan. 28. Both had been brutally l 
and Russell Duane McNeil, charged murder carries only _tw~. poss_lble; McNeil submttted by their defense· stabbed, Mrs. Nickoloff morethan 7:>1 
with aggravated murder · In- the p~nalt!es: dea~, or life m _pnson; · ~ttorneys: Defense attorneys had.un-· times. Two television sets were miss• : 
brutal stabbing deaths of Mike and wtthout posslbjllty of parole. . : · .. til last Frtday_to fil~ pleas of Innocent· _lng from the home.· , · .. · ,. 4 

Dorothy Nickoloff on Jan. 28. Sulliv~n w_ould not ?iscuss the dec!-;. by reason,~~ utsamty, bu~ chose ~ot ,:. ·;. T~e. brutality of the cr~e slunne!lj 
Yakima County Prosecutor Jeff slon Frtday. A wntten slatemen~ to do so.. . the rural farming commumty. ·.· ,. :' 

Sullivan announced the decision Frl- Issued by his off{ce said he felt his: Rice. and McNeil/ both 17,. were' , As Stauffacher said In ruling that.t 
day, the deadline set by Superior comments ~ould jeopardize·· the_. ordered tried in adult court after .;,·. the pair be tried as a?ults, "The fllljf"j 
Court Judge F. Jame• Gavin. defendants.' nght to a fair triaL ·. March court hearing. Both will turl!_ : and the frenzy that 18_ demonstrate<£ 

The decision marks the first time . Defense attorneys also declined to 18 in Augusl · . · · ,_. ·,. (See DEATH PENALTY, Page 2Af:_'; 

I 

-~. .. ... · ~-:··_. :_:~; i:· ~: ·~ -.~ . _: . . . . :~ J 

ileath penaltY/ r;oJ .. i_~:·:-~:- ;; 
through the autopsy reports Indicate 
that It has to be the product of either 
.; psychopathic or sociopathic in-
dividual." · . -
:Sheriff's detectives 'arrested Rice 

and MeN eil a few days after the kill
ings, acting on what they said was a 
citizen's llp. · I · . · 
_:The next courl action in the case t.' 

scheduled. for June 2a and 21, when 
Gavin wlll hear pre-trial motions.·. 

Gottex Swimwear . . . 
,., , Corday's ·_ 

- .. ~ .. ~~lq' ' 

• · 5 N. Front St 

Trial Li set to -begil,l_ July· 11, but 
defense attorneys have said they do· 
not believe they will be ready to pro-
ceed to tri~l until the fall. . · 

Before a defendant can be sentenc
ed to death, the jury must first vote . 
to convict, then take a· separate vote 
on the sentence4 \ ·. -. 
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-Defepse lawyers qu-estion _u~.e 
of death penalty for_ juveni~.¢s 

By GARY E. NELSON 
Of lhe H•r•ld·A•publlc 

case using the same arguments presented to the argument continues, then the death penalty can
Supreme Court. · · not deter other juveniles from committing simllar 

Defense ~t~orneys for two young men accused of In documents filed with the court, attorneys for . crimes. . 
·brutally killing an e~de~ly .l~arker coup I.e have McNeil argue that, if it Is unconstitutional to e>:· If prosecutors an·d juries refuse to Impose the 
challenged the consh.~utwnality ?f applymg the ecute a 1il-year-<>ld, the same reasoning applies to penalty, Hahn and Hoffman argue, "We may sur
death penalty to juvemles, a question _that the U.S. any minor defendant. · . · mise that the people of the state of Washington 
Supreme Court also has agreed to dec1de. Attorneys Susan Hahn and Rick Hoffman argue find execution of a juvenile offender to be cruel 

The young men, Herbert A. "Chier• Rice Jr. and that Washington law clearly treats juveniles dU- and abhorrent, uncivilized and barbaric." 
Russell Duane McNeil, each are charged with one ferently than adults, citing age limits for drinking Chris. Tail and Tom Bothwell, attorneys for 

' count of aggravated first-degree murder and ac· · alcohol, buying tobacco, gambling, marrying and McNeil, present similar arguments, also based on 
compllce to first-degree murder for the slayings of tiling a lawsuit. · . the Supreme Court decision In Thompson vs. 
Mike and Dorothy Nickoloff. The victims, who In the time since the documents were fUed, Oklahoma. They specUicaUy cite a concurring opi
were stabbed repeatedly, were found in their rural Hahn has withdrawn from the case because she nion filed by Justice Sandra Day O'Connor, In 

.. farmhouse Jan. 7. was appointed Superior Court commissioner. On which she dlscusses the separate procedure under 
Yakima County Prosecuting Attorney Jeff _Thursday, Gavin appo[nted Seattle defense- at- Oklahoma law for treating a juvenile as an adult. 

Sulllvan has formally announced'he will seek the torney Michael Frost to replace Hahn on Ri~e·s Washington also has such a procedure, ·under 
· death penalty If the two are convicted. Rice and defense team. which the court considers a list of c,rlteria to 

McNeil were 17 when the crime occurred_. Of the 50 states, 18 set a minimum age for the. decide if the defendant was acting as an adult and 
Since the murders, the U.S. Supreme Court death penalty, Hahn and Hoffman note. Of those, · should be tried in adult court. · . ' . ' 

overturned a death sentence against an Oklahoma 12 require a defendant to be 18 before the death Sullivan and Deputy Prosecutor Howard 
youth who was 15 at the time of the crime. The penalty may be imposed; the rest say 16. Hansen, In documents rebutting the defense 
court, In a 5-3 decision, found the death penalty In Washington, only two people under 18 are claims, argue that procedure is an adequate 
constituted "cruel and unusual punishment" known to have been executed. · . safeguard against cruel and unusual punishment. 
under the Eighth Amendment to the Constitution One was 18 when he was hanged in 1906, but Is If the case involved a defendant under 16, an argu-
when appUed to persons under 16. believed to have been 17 at the time of the crime. men! could be made, the prosecutors note, 

. While the high courtdld not address the question The other was hanged in 1932 at age 17. - because the procedure for trying a juvenile as ail 
· of juveniles 16-18 years old, It has agreed to hear · · If no juveniles have been executed lq the last adult applies specifically to IIi- and 17·year-<!lds. · 
1 two more death·penalty cases, one involving a 16- bSll-eentury, the attorneys argue, It IS either . O'Connor's concurring opinion, however"; noteS 
· year-<1ld and one challenging the death penalty for because juvenUes do not commit aggravated first- that the Oklahoma Legislature adopted a death 
anyone under 18. degree m.urder - the only capital crime In penalty without setting a minimum age; and 

Attorneys for Rice and McNeU have asked · Washington - or prosecutors and juries have separately established. the procedure for trying a 
-·Yakima County Superior Court Judge F. James refused to execute juvenile offenders. · juvenile as an adult. In Oklahoma, that procedure 
' Gavin to dismiss the death penalty In the Nickoloff If juveniles do not commit capital crimes, the can apply to a 25-year-<!ld. • · 

·I 
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COurtt~say 
if te.erts .face 
death_ penalty 

B~ PETER R. MENZIES Attorneys representing tho •tate 
or lntt H•r-'0-11~ · and the dafendanta u.greed tho trial 

Tho alate -Supremo Court will will beeln DO day a afte_r the Sup rome 
detennlno wbether two yoWJg' men Colll1 has el,ther de~lded not to 
accuaed of brutally k.Ullng an elderly· review GilVIn s decl:uon or after II 
Parker couple !sst January aro aub- haa ruled on whether \the death 
J<cttothedeathpenalty. penalty can be applied ajjablit the 

Yaklma CoWity Superior Colll1 two yoWig men.. · . 
Judge Jamea·Gavln ruled Thuraday I Rice and McNeil are both charged 
UU.t tho alate can seek the deuth with one COWlL of aggravated flrat
penalty for - accuaed murderers degree murder and accomplice to 
Herbe"' A. "Chle!" Rice Jr. and llut.-degree mw-der for the Jan. 7 
Uuo•ell Duane MoNell, but defense slaying& of the Nlckoloffa. The vic
atlomeya aald they would. w tho t1ma were a tabbed repeatedly In. 

· •late Supreme Court to rfYlow their rw-al home, lnvesllgatora aay. 
Gavin's ruling. · · · ·· In Washington lints, a Jury can on-

- "Wlt.h t.vrP ;i&Wanlka, thia l~m1t a· ly lmpoae the death penalty Jn fn .. 
death · penalty caao, 11 · aaid MLko •~• ... WI wl. ... .;. 'th• Mfq,M_.... 1. .... 
}'root, a Sea!Ue attorno:r appointed been convicted ol &&llrava~ flnt-
to repreaent rue e. . . ""gree ~urdor. . 

If the •tats' a hJaheut court doclln.. · Gavin a Thursday rullni wu In 
tD review Gavin'• doclalon, tho trial response to a defense. motion 

·-' of tho two yoWigsten will go forwurd challenging tho coOBtltuUonaliLy of 
\ilth the Jury able to lmpooo the applying the_ death . penalty to 
death penalty. · ~ JuvenUes. 

Rice and McNeil were both ·17 In arguing against capital punlalr 
when they allegedly killed Dorothy ment, defenBO 11Uomeya cited a re
und Mike Nickoloff In thoolr Parkor cent ·U.s. Supremo Court doclalon 
l•ome, (Seo DEATH PENALTY, Page ZA) 

. D .. eath .. s.entence··.· . 
~ __ , f or--·dru'g2rela.ted~i·.:· ~ 
· k~llings ;.iipproved 

Cgornp.U..S lfOGI n••• MMoe ~· the death penalty issUe Will Ukel)' be 
WASPJNGTON - The HoUN ot given greater . anenUon In the 

i:.epresenlnt,lv!'4 approved Thursday ,presidential campaign. 
"" amendment lo an omnlbuo ant.l· · Gov. Michaels. Dukalda has long · 

• 

drug bill that would. allow federal opposed the death peoalty ln A llrefl!illtltrr trlea to bring. •_•po. 1 
J.u-les to lmpoue the death 1111ntence MaaaachWIIltla, l!liYing It Ia not a . . . 

r'· 

on people convlcl<;d of commltllnl( doterrent to crime. VIce President / ~ · ·, · • .. ::...·,;. 
mw-der dw-Jne a 4rug·related crime. George Bush has already annoWI-.4•· .... • • .a ..._ • • ,. .. ~ ~ • 

Nearly all the Republlcana 1o the hl4 support for the measure. · 
Ho11:1e voted for the propoaal, wfllch ' · · Waablngton alnle'a House del~g 
"upporters aay rellecta locreulng Uon was spill almoai down the mlo 
public outrage about drug-relatejl die Wedneeday. 
violence. Half the Democrala alao Democrat Norm Dicks· and 
votedforthemeaaure •. Thcflnalvote RepubllcanB Rod Chandler ldld Sid 
was :!Da-111. Morrison voted lor the amendment. 

Tho jUlondlllent,' which oaw goes Voting against the death ponalt, 
to the S.:nato, would permit the ox· amendment were Democrala Dor 
"cution of a person who Is convicted · Booker, Mike Lowry and Tom Fole) 
vl both a drug felony and murder. · ,nd Republican John Miller. 

Although 37 atates curi'entJy allow . Democrat AI Swift waa !lJted II' 
tho death penalty for the moat ex· not voting on the meusw-e. 
~~~~ ,foto!'*, !I ..._, bo In!~ In Tho .. Ho"!"!. aY<> voted 33H7 fJ: 
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th..t overturned a death IIOillence llll· 
pt•acl on. a 16-year-old OkJiboma 
bGy. . • 

In thai rullD&o tbe hl&h oourt Aiel 
th• death penallY conalltuted "cn&ol 
.u•d unuawd plllllallauont" wlloll ap-·. 
pllod to 16-)/oar-olda. • .. 

The Supreme Court' hal not 
·~·clllcall,y addreued. lbo death 
pcualt)' and Ita""" agaiMIIII· andl7· 
ytur-olda, buill baa agreed lo hoar 
IW<> caaea lnvolvlni youngatcn of 

_.lllo•eag ... 
"lt IB cl'IIQl and unuaual punt.b

m•nt to """" the death pcnalt)' for 
juvenllea," FI'OIIt aald In !l•vla'a 
courtroom Thuraday. · · · :. · · · · 

In addition, defenao attomo)'a 
argued that alate law lrealo .

1 juvenllea diUerenlly than adults, 
cl:.lng ago llmltl tor biiYini alcohol, 1 

aunbllng, &eltlni married and ~ 
Jav.·aulla. 

Hut Yakima CoWlty Proaecutor 
Joll Sullivan contended that tho 
O.rlahaaw ruiiD& ~ppU01 oPt)' to 1~ 

• I e ' - ... .._ ..... .;. 

\ 

year-olda;nolioolderjuvenllu. '· · .- · ·"I Can draw DO other cODclUAI011 
Fllrthermore, SLIWvan and doput)' than Ulat U If CI1DIUIIIIIGnal," c;.,vta . :; 

proaeculor Howard Hanlon argua<l ald. · 
U>al U waa determined In .. rllor · In add.llioll, Gavin cltod a 1~ 
court procoedlnp tllal Rice ani! alata law bi'ID&lni U.. dealb poAa1l)' 
McNeil wW be trlod u adults, and ~ell:. ·! 
lberefore are au!>jecl to tbe doalb "Tbe death pcnalt)' waa relnataled 
pooally. . · . · after a pllbllc out<:ey •. Thai to w • ! 

"We're taJidns abolll 17-aml-a· apejill:aloudlf,"Gavio,...ul. 
half·yOl'r-olda wbo are already (IIIIC- · Only two people under 11 aro · 
lloninB aa adults," Hanson said. known to have been executed In 

In laalllns hla l'llllng, Gavin aald Waahlngton alate. One wa• executed I 
neither the U.S. CQ<ullltullon nor the' In IIJOCI; lbe otherwaa ljangellln 1932. ·-

· .at.1a ellDIIIilullon problbll llllOII:IP&: Both wcro believed to bava ~ 17 I 'I 
1M deaUI pauliy for 17-year-olda. · · whan tile)' couunllled their crim<ll, / · . . . 

n111 MEADOWBROOK MALL . , ': >1 : .: ii :~ ~ 
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County's. 
death toll 
at· aiJ;tinle 
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By CRAIG TROIANELLO 
01 11'14 H~H114-It•p~o~bllc 

The new year was just seven days old whim the 
bodies of retired orchardl5ts Mike and Dorothy 
Nickoloff were found In their rural Parker home. · 

One veteran Yakima County sheriff's deputy 
called it the most brutal murder scene he had ever 
encountered. Both the husband - an 82-year-<>ld 

',c lnvalld unable to move about without the aid of a 
·. walker- and his 75-year-<>ld wife had been stabb
' ed d<nens of times. Taken from the couple's Home· 
·apalroftelevlsionsets. . . · · · ~ . 

-- The Nickol pH slayings did mare t orrlCy a· 
close-knit farming commwtity. In a particularly 

, . gruesome manner It marked the start of the worst 
· •. killing season on record In Yakima County. To 

dare this year, 2.'i men and women and one. chlld 
have died of gunshots, lmlfings or physical 

.. assaults. 
r, :. . The killings have strained law enforcement 
· .. · budgets and sown new fears In an area already 

· . worried about the prevalent trafficking of cocaine 
and herolo. · · 

Police say there's no single reason for the tn-
' crease. ntegal drugs have o~vlously played a role, 
::. < but probably no more lhan In past years, ac
.,: .... ' cording to pollee. . .. ·: ·:: · · ' 
• . ,: Instead, the majority or stay!ngs have resulted 

" · from friends kllllng friends, spouses killing 
: spouses, relat(ves kJI!lng relatives. Few, II any, of 

:' the killings are believed to have occurred at ran
dom. 

"When you talk about (reasons for) these 
homicides there Is no easy answer. You're talking 
~!lout . People's emotions and motivations and, 

.• • 

;.;_. 
~-- Larry Kuhns: 

. : _ .. -· .. 

' 

. i. . : t .' 

. ' i'· 
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An interise and. 
con1plex, tnan 

. By PETER R. MENZIES 
01 th• Herald-Repbulle 

Larry Kuhns - war hero, real 
·estate agent, car salesman, golfer, 

, racquetball player - was a talker. 
. CapitaiT. 

things of that type. To try to prevent homicides of men and i3 were between the ages of 20 and 29. 
that nature Is pretty difficult," said Capt. Don Five homicide victims were wome11. One was a 2-
Blesio of the Yakima police department. year-<>1<1 who died alter. an assault In A~. · 
·Yakima police have faced 11 homicides this · ~ Guns were responsible for most of the deaths. 

year. Nine o£ those cases are coru;ldered solved. Fourteen '!lctims died of bullet wounds. ·six were 
Police consider a case solved If a person Is ar- · .stabbed to, death. Five died In the course of a 
rested ora warrant is issued. physical assault. Deputies don't !mow what cans-

Outside Yakima city limit.'!, most homicides are ed the de~th of an unidentified woman whose 
Investigated by the Yakima County Sheriff's skeletal remains were found In February near the 
Department. This year, sheriff's detectives have Yakima Rj'ver tn the Pa~ker area. '-
been confronted with 10 killings. Five are con- • Eleveq of the victims were Hispanic, Ten 
sldered solved. were white. Four were American Indian. No such 

"The vast majority of these victims !mew the ,ldentlficat(on !.s avallable for the remains of tho 
suspect," said Lt. Jerry Hafsos. woman found near Parker. · · 

Here Is what's known about the victims: If there'. Is a common link between most 
• The biggest single group of victims were men homicides It's probably alcohol, Hafsos sald. 

In their 20s. Twenty of the 26 victims were adult.. ·. . J.(See KILLINGS, Page 2A) . 

' ' 

· And he did a lot of bis talking In the 
Triangle room of the Yakima YMCA, 

"Most guys go to theY for a pickup 
game. He came for- a pickup conver- · 
sation," said one Y member. "He'd 
be there when you came In and be'd 
be there when you left. 

"He was always emphatic In what 
he said, always right. On the Monday 
before the election, he told us II we 
didn't vote Rep!Jblfcan, the world'' 
would go to hell • • • Larry didn't 
need to !mow your name to talk to' 
you." . 

Said anoth'er Y member: 
"Everybody down there !mew him 
because he was so talkative." 

l{uhns uttered bis last words 10 
days ago. 

HIS body - along with those of his 
wife of 11 years, Ingrid, and 24-year
old David Byrd '

1
·. was found spat

tered with blood ~. than a block 
from the YMCA about 11 p.m. on that 
Thursday nigbl All had been shot In 
the head. 
· The three o( them, who were 
regulars at theY and occasionally 
played a game of cutthroat racquet
hall together, had ·au been at the 
health club earlier that day •. '. 

Larry Kllhn.! had reserved .a rac
,quetball courl' for 6:30 that ·night. 

LARRY KUHNS . .• 
• •• forceful, Iaika tlve "·. . . '• 

,. a • -/ 

lAnd II that nigbt at the Y w~ like 
'most nights at the Y, Byrd would 
have been somewhere on the second 
, floor looking for a racquetball game, 
'and Mrs. Kllhn.! would have been dq
,[ng Nautilus weights or playing rac
:quetballwithsomebody. . j 

But whilt events precedl!d thl 
shooting that day. have not ber 
diSclosed byYaldma pollee. · '· 

, The police have yet to CO<np' 
tbelr inveot!gation and have ret 

,(See KUHNS, P19e tAl 
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INSIDE: Top 1988 stories in the world, 

Sunday, January 1,1989-1C 

of ups and downs 

.. . 
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CSt•lf Ill• photo) 

~e was rated the lop story of 1988. 

:0 was sentenced to spend 12 years 
·prison for his role In- operating 
lata judge called "a oewer system 
our society.'' 
!'hat sentencing brought a virtual · 
d to a drug-dealing conspiracy· 
~elnvolvlng 17 conspirators, all of 
om have been convicted or plead
guilty and been sentenced. 
he case against the conspirators 
1 built on recordings of nearly 

HOW YOU VOTED · · . · \! ;;;: l.i 

The ranking of the top 10 local stories of 1988 ~elected by 
Herald-Republic readers were tabulated In a weighted poll. 

Readers picked the stories they deemed the top 10 for 1988 
from a list of 25 complied by newspaper editors. A total of 
119 responses were received. Each reader's No. 1 pick 

· received 10 points, with the second choice getting nine 
· points, and so on down to the lOth pick, which received 1 
point. Responses that were not ordered numerically by the 
respondent received one point for each vote. 

l.HollyNelson .................................. ~ ..... 737· 
2. Nickoloff murders ................................ , .. 608 
3. Blodgett/Stackhouse ••••••••••..•••••..••••••.••••.. 542 
4. War on Drugs •••••••••••••••••.•••••••••••••••••••.. 527 
5. Ralph Vickers ••••••••••••••..•••••.••••••••.••••••.. 393 
6.MrCar/Mr, TI"Uck .•. .........•.............•....... 239 · 
7. Redmon Bridge fire ................................. 238 
B. Sohappy release ..................................... 226 
9. Maid O'Clover hostages ..• , •••••.•••••••.••.••• , ..•. 217 

10. Hanford N Reactor •. , •....•.••••..•.•• ; ..• , •••• , ..•. 209 
11. Double murder/suicide •••••••.•••••••.••.••.••.••... 204 
12, SilllDome •• , .••••••••• , .••••••••.•••••••. ,., ••• ;, •... 201 

. 13. White Swan mill closure ............................. 195 
14. Legalization/Immigration •••••••••••••••• : ••••.••.•. !80 
15. Jail overcrowding ••••.•••••.••••.••.••••.••.••••.••• !66 
16. Water enhancement ................................. 147 
17.Stockmen'sCafe .................................... !25 
18. Basketball champs .................................. 120 

· 19. Falls Creek fire .... , .......... , , ... , , .. , .. , .... , ... . 102 
20. Apple harvest .. ..... , ...•.•......... ~ ......•....•... . 96 

· 21. Port districts ..... , ....... ~ .... . ~ ....... , ..... , ..... , .61 
. 22. Fixed horse race •••.••••••••.••••••.•••••.•••••••..•. 58 
· 23. City charter change .................................. 51 

· 24. Plum Creek-Roslyn •••••••••••.•••••••.•..••.•.••••.. 37 
· 25. Sunnyside port ••• , •••••• ~ ••••••••••••••••.••••.•••••.. 1 

6 . In what was regarded as the 
· biggest drug bust of the year, 
• federal agents concluded a 

one-year Investigation Into drug traf· 
ficklng by employees of Mr. Car-Mr. 

·Truck, and arrested four people for 
their .Involvement jn a lucrative co
caine dlstr!b~tfon organization. Drug 
transactions apparently took place 
when drug customers would take a 
udemonstratlon ride" in one of the 
vehicles at either the Yakima or 
Union Gap car lots. 

N ·J;Iephops rpUs tq npd from·-·.·-· · .. 
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. After Holly emerged from the nine- •.• gives birth In coma 

hour procedure, surg~)>ronounc-- · • 
' · ed the potentially lif9"g opera· 3 · Third on readers' lists e 

I; . ~ . .' tiona succ~s. events surrounding the 
But over the next four months, Hoi· • June 30 accident that kllled 

' · ly's condition would swing from good 19-year-<>!d l'jicoie Valenzuela and 
i 
1_: 
I 
! 
I 

'. 

.. 

to grave, and back ~gain, asher body plunged her cousin, Barbara 
struggled to reject her new liver. Blodgett, into a coma. 

At one point, Holly and her mother Complicating the tragedy was the 
returned to Yakima for several uncertain fate not oniy of the 24-year-
weeks, hoptng the family would be old woman, but that of the infant she 
able to resume a more nonnalliie, at carried 1n her womb. 
leastforawhile. In the meanwhile, Byron 

Eventually it became clear that Stackhouse; the driver of the vehicle 
Holly was not improving and would that hit the B!odgetts• jeep, was ac-
need to undergo a second transplant cused of vehicular assault and 
operation. vehicular homicide. 

In mid-August, Holly and her During the October trial, a deeply 
mother returned to the Chicago shaken Stackhouse testified that he 
hospital to walt for a 8econd liver to had imbibed six double Black 
become available. A week later, 9- Velvets and Pepsis. before getting ln. 
montholdHoliydled. his Jeep Cherokee on the evening of 

But Holly's story, which was close- the accident. 
ly followed by the local television sta· · A blood-alcohol test revealed an ln.· 
tlo_ns as well as the newspaper, also toxicat!on level of 0.22, well beyond 
raJSed questions about the propriety the legal limit. 
of focusing so much attention on the But ln. a verdict that perplexed 
fate of one Want. deputy prosecutor Mike McCarthy 

One respondent to the poll, for ex· and angered relatives ot the dead · 
ample, called the extensive coverage teen-ager, the jury acquitted 
"Ill-advised," suggesting the com· Stackhouse of the homicide charge, 
munity's energy and resources fln.ding him guilty of the assault 
might have been better spent on charge. 
other needs. . · The Blodgett story took another 

2 Readers' second pick for top turn on Dec. 9 when a still comatose 
story . of 1988 was the Barbara Blodgett, with the aid of 

• Nickoloff murders, perhaps physicians, gave birth to a healthy li
the most shocking homlcldes In a pound boy,latername<ISimonAJan. 
year that saw more homicides- 27 And more recently, the Blodgett 
- than ever ln. Yakima County's . family has said Barbara, although 
hiatory. 

On Jan. 7, Mike N!choloff, an 83-
year--old retired orchardist, and his 
75-year-o!d wUe, Dorothy, were stab
bed in the Parker home they had liv
ed in for more than ~o years. 

Both victims had been stabbed 
more than a dozen times, and the 
brutality and senselessnesa of the 
murders-left the community shocked 
and led to a surge ln. gun sales coun
tywide. 

Nearly three week:i after the grisly 
crime occurred, two teen-agers -
Herbert "Chief" :Rice and Russell 
McNeil - were arrested and charg- · 
ed with aggravated first-degree 

~murder. 

Now, the two 17-year-olds awall 
trial. 

When that _begins wiD depen<l on 
the state Supreme Court, which has , 
been asked by· the suspects' at· 
torneys to deterrnln.e whether the 

· state can seek the death penaltY for 
the juveniles. · . .. , 

Jeft Sullivan, Yak!ina County pro-

• -0 - .... ~ .. 6.0.1. ~7 .r:uuHg WJLI~ UJe CC 

tywide surge !n crimin.ul act 
caused by rampant drug u.se, pruJ 
ted the local governments to appc 
a drug czar. 

Frank Glaspey Ill is now head 
up the Countywide Coalition for ·, 
War on Drugs. 

5 Fifth in the reader surv 
was the tale of R•li 

• Vickers, who only two wee 

Ralph, left, and Sherrie Vickers, sho 
found guilty of drug conspiracy ch., 
17 ~eo pie sentenced for partlclpatlor 

- secutor, says the state'-1 highest 
. ,~ ~court wm decide whether to tackle 
. ; ·:_,.1'-": that !Bsue on Jan: 10. If the court 
, . . --: denies the request, the trial ia 

Three of the lop 10 stories of 1988 were related to drugs. Readers said 
ed by a neighborhood angry about lhe drug Invasion, was an lm•,nrlana 
made nallonal news and brought Senate hopeful Slade Gorton, at .;-: i·:· : •. scheduled to begin within. 90 days !n 

~ . · Yakima County Superior Court. .. ·· ... :· 
t· 
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State: No 
~tiling ·o"n 
juvenile 
·-executions 

By GARY E. NELSON 
OIIM H.,•lll·lll•pwlll'-

Thc state Supreme Court hal 
relwsed to rule on Lhe coii!ILilutlonall· 

· ty ol execuUng .juveniles, clearing 
the way lor Herbert Rice and Russell 
McNeil to lace trial !or the l<lllin~s ol 

' an elderly Parker couple. 
The U.S. Supreme Court still could 

ban sentenc~ng Juvcnlh:::l to d~t~.lh 
whan 1L rulea on two related cu!e9 
this year. buL thoae decisions arc not · 
expected belore Rice and McNeil's . 
trial in Y aklma County. 

Durtng Ita moUons calendar Tues- . 
day morning, the state Supreme 
Court re!uaed to change a Supreme 
Court commlaaioner'l Nov. 4 ruling 

. denying dlacretlonary review or the 
caaa, . 

· ' Herbert "Chief" Rice and RuueU 
'Duane McNeil are charged with og: , .. 
grovated !irst-<legree murder lor the· ! 

·· atabbing deaths of Mike and Dorothy · 
·· Nlckolo!f Jan. 7, 19/18, Both Rice and 
' McNeil, now 18, were 17 when the· 

alaylngs occurred. 
The vlctlma, both elderly and In Ill 

health, were found dead In their 
Parker !annhouse. Both had been 
repeatedly atabbed, Mrs. Nlckolo!f 
as many as 75 times, Two television 
sel:l were ml.sslng from the home, 

Rice and_McNeU are being tried a1 , .. 
adulta In the caae, and Yakima Coun· 
ty Prosecutor Jeff Sullivan l.s seeking 
the death penalty. Aggravated flnt- •• 
degree murder carries only two , . 
possible penaiUea In Washington: 
death, or life In prl.son without 
pooslb!llty o! parole, It Is the state's 

. only capital crime. 
De!enae attorneys asked Yaklrna, 

County Superior Court Judge F, · ·· 
James Gavin in AuKust to dlsml.ss . ! 
tho death penally !rom the case, . 
arguing that executing · juveniles 

·. amounlJI to cruel and unusual punish- · 
ment, which Is forbiddon by. the U.S, 
Constitution. 

Gavin refused, saying neither the 
alate constitution nor the U.S. Con· 

· stltutlon forbids executing juveniles, 
De!ense attorneys oppeuled hla 

ruling to the state Supreme Court, ef· 
fectively hailing proceedings In the • I. 

' ' \ 
' 

(See COURT, Page 2A) 
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' caaco until tho matter wu ruolved. 
The cow1.lo no~ roquJ.AIIto Mar IIIQit 
ma~tcrs. . • · 

On Nov, '· lho colll't'• c:ommil
alonor donled diJocroLlonary rovlow, 
and tho de!elll!C appealed lhat rullng, 
~Uklng the hill court to overrule lta 
commis~loncr. Tuo.aday•a action 
denied lhat request u weU. 

Aa soon a. lhe court'l written 
order arrive• ln lhe Yjl)<lma County 

· Clerk's Offlcc, trlal muol begin 
wilhln ill daY•· U lho order IU'I'lvos 
no" I Monday, the CILIC would go to 
trial no later Ulan Aprll17, accordlllll 
to Chri:l ~'ait, llttornoy for McNcU. 

Talt. 10ald ho waw not IUrpriaed by 
tho court's doci:llon.But, be M&ld, tho 
U.s. Supremo Court could make lho 
Lrlal o.f Rico 111111 McNoU &n ~lC~rc!M 
In tutUlty. · 

lilnce tho Nlekololf murdon, tho 
hl~h COW"!. hal OYOrtllftlOd tho <loath 
~•ntence of an Oklahoma youlh who 
waaU M tho time at hi:l crlmo,ln a r.. 
a doclllon, lho colll't lolllld appi~!Di 

... 

·-~ ... --...... 

\he dcalh r:...Uy to Juvlnilellllldar. \he trial \llglna, f.N1 oven lNI ~: 
18 &moun ,~ "cr-uol and unUiual \he ~ri.al,wJI.l bt llala,yo4, m\ April,, 
punl.llhrnunt, which 11 fprblddq!! by _,Talhald., · •. .. . . . · · .. , 

1 the 'Eighth lomollllmonl to ·lho Con- · •'Tho lui' word uiat"wo ball!rolll ,. 
alituUon, · . Judl!o Gavin wo1 lllat nolhlnK IUl4 

That ruling did not" •dl!nN lho nobody· WPII.14 dola~ ~ trial," )le 
qu0111Uon or Juvenllu 11 to 1a yoan .. aald. · , , . . . , • .. . . , • . .. :: 
old, but tho high court olm01t inl· Several koy laluoa remain bet oro . , 
medla~ely agreed to lloar two more . tho trial can begin howovcr. ThOH • 
death-penalLy ·caoes, ono jnvolvlnS a Jn~ludo •""'""'"" de'!•M• moUona to"'·' 
18-year•old dotendanl and ono • - ...... -~ ~ • 
challenging the d~llth polllll\J' for chango o.f venua and the quoaUon of ,., 
anyone under lB. , •. , , . , wbclher Rico and McNoU wW be. ~-

11 the cow1.e~tendo ltuouanlnl to tried toaother or .oeparately, and If . 
defondanto undor la lhat could . ao, who ahould !a co trial flrat. . . ' 

uUif lh d ~··• ' 1 Rl ··" Tho caaola tho llrat capllal coao In .. 
n Y • oath,......,ty or ce~ •: YIJ<Ima. County., alnco'·tho atato · ·· 
McNeU, bu~probab1yllot.'1f.•reill•¥ ,'brouglll l!ack \hO death penalty 111·'1 
KO to trial, · . · . · · 1•01· · · ' · • · · · · " ·· . uTha.L'athoaadploceofour(lta\e)';·,.' .. !! • ~·~ ~-~,· •· '' · •· ::-- : · -~~ ... ~ 
Supremo Court m&k1ng thla !loci. : • · Tho 1/t&t., hu OXo<:lltod. an~y· \WO · ··, 
alon,"Taltaald. 11Thatwocouldaoto' 'pcoplo whq we~ known to bo unde~-·· 
trial and laco·lho doalh Ptnalty, and . U · whan · they committed tholr ... 
two to throe monlhllatcr, loorn \!llll ·crimea, Ono wu exocut~ In 18QO; :,': 
wuhouldn't havo donolhaV' . · , lho olhor wu hanaud In 111~2. Both l 

Thoro 11 UIUe chance \hal U.. hl&h ·. won l7''1!bon lho ~r1m111 WOft cym, '', 
court'a ru1lni wlU como doWll boloro · m!tcd, ... · · ··. · , ...... ·. ·· " · · ' · " 

......... ·.!,l::t...= .• 
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Overwhelnied 
prosecutor to 
get new- dep·uty 

By KATE MYRA staffls$150,000ayear. 
, Ollh•H•r•ld-R•pllbllc . ~ The commissioners agreed to con· . 

The Yakima CoWlty commJs. alder the other positions next month 
sioners once again narrowlY diverted when they have the final year-end 
disaster in the law and jnstlce budget figures for 1988. 
system by agreeing Friday to hire Sullivan said one of the new pro
another deputy pro'secut!nl! at- seculars will be hired to take over 
Iamey, . . Howard Hansen's criminal caseload. 

The commissioners agreed to the Hansen Is the prosecuting attorney In 
new position after Prosecuting At- · the first-degree murder trials of 
tomey . Jeer Sullivan threatened to Herbert A. "Chief" Rice and RllSilell 
start dismissing cases and not file Duane McNell, who are charged with 

· any new criminal cases. brutally kUling an elderly Parker 
"I wish It wouldn't come to this " couple. · · 

he told the commissioners. ' · The county wlll seek the death 
Sullivan said his staff simply can· penalty for Rice and McNeil and 

not handle the growing felony case Sullivan said Hansen needs to spend 
load. He said his deputies are being all of his time preparing for the April 
forced to plea bargain cases that 12 trial. · 
should go to trial jnst to keep their Sullivan also Informed the com· 
heads above water. . · missioners he plans to move the Sup!' 

In a letter outlining the burden on port Enforcement Division out of the 
his staff, Sulllvan said his office flied courthouse to relieve the over-
2,100 felony cases last year. · crowding in his office. He said he will 

"That works out to 300 per deputy, bave to rent space for the liJ.member 
not coWlting appeals and violations division outside the courthouse. 
of sentencing conditions. U we do not He will then move his civil deputies 
get help immediately, I w111 have no Into the Support Enforcement Dlvl· 
choice but to stop fll!ng criminal sian's offices on the second floor of 
cases. ·The deputies simply can no the courthouse. . 
longer handle any new cases," be The Support Enforcement Division 
wrote. . Is responsible for determining pater-

Sulllvan said his office has already nlty and enforcing court-ordered 
filed 162 new felony charges this support payments. Sullivan said the 

· year.. state will pay the office rent for the 
Sulllvan's request Is for a total of : division. 

three new deputy prosecutors -two Sullivan said he currently has four 
for criminal cases and one for civil attorneys sharing two omces and a 

· matters - and another secretary. receptionist sitting at a small, card· 
The estimated cost of the addlUonai . board table In the waiting room. · 
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··.·Matton's d'eriial1ets .. : :: 
... ~<trial · sch.ed ule·. stand. .. 
~;:i..)n.Nickoloff.::killirigs· .. 
: {' . ... ./" . ' ' . . . ; . 
·· ~ . By PETER R. MENZIES , , ... : begin 'In August or September·wtth 

. . Ollt!• Heretd-Repubtlo .' " Rice's getting under way in October . 
: ·' Herbert "Chtef" Rice bas'had·a·.,;,orNovember. . · · · .: 
' ·, change of mind. . . , .. : ·. . · .. : The two teen-agers, accused of the • 
· ·•, .,After the teen-ager· accused of; aggravated murder of the Nlckoloffs. · 

?.' murdering ·Mike . and Dorothy. In their Parker home on Jan. 7,19Ba, 
,';Nickoloff agreed Friday morning to,.· were arrested later that month and 
·.~waive his rights to a speedy trial and . have been In Yakima County Jail 
i. delay his day In court until after the.; ,31nce. • . . · ... , . . .. 
I .U.S, Supreme Court rules on whether • . The two defendants, whiiwere 17 at · 
~· 17-year-olds can be put to death, Rice ·:·the tlme the crime was committed, : 

apparently changed his mind later.:. will be tried as adults, and Yakima . 

l that day •... , ·. . ;\ . · '. . . : County Prosecutor Jeff Sullivan Is · · 
, "After talking to Mr. Rice laat Fri· · seeking · the death . penalty against ·. 
:. day,lt was clear he wasn't ready to." them ........ ' ·;:· 
·: waive his right to a speedy trial " '. That has led · to . delays · In the · 
r Rice's attorney, Mike Frost, said scheduling of the trial, as defense at
;··Monday morning. "He just simply torneys asked the state Supreme 
. : phanged his mind." · , . . . . · Court to take up the question of the · 
,_.. In proceedings in"·Yaklma County. constitutionality of the death penalty . 
''.Superior Court . Monday,. ·ruce at-·; for 17-year-olds. 
/·tempted to convince Gavin that he .. -... The state's highest court decllned 
. :- unknowingly agreed . to waive hts .'. to review the lasue, clearing the way . 
. , speedy trial rights last week, and for a trial to begin In April •.. ·· . ; . 

, ;·.therefore, was entiUed. to go on trial. But on FrJday,aU parties agreed to .. 
· .• April 10, as previously schedUled. . : · delay the trial until after . the . , 

If Gavin accepted the Rice motion,· Supreme Court has ruled on two . 
.. : the youth would have gone on trial cases that hinge on whether 17-yea,.._ ; 

·f before {!ussell McNeil, who on Frl· ·olds can be uecuted. • · 
':- dayhadagreedtodelayh13trlaluntll" '·During that hearing,· Sullivan · 
.L after the Supreme Court ruling, el<• agreed to the delay, saying that It ,; r peeled In June. ' "'. . makea financial senao to await .the. 

il· · · -:···' ~\" ·.··· ·1 ·Supreme Court ruling .. ' ,, .i . 
. •. B11t_. after heating .. arguments for , "Potentially we could waste two 
...:~A<!.!!L'I!!1!.9.!!r,. ~~.Yill~d!Wl~d_l!.~~'ll.:4oeeka oUdal·b~b~;golng;ta trial-

. , .c' t<:quest, -,,effectively... -leaving·· the . l)efore I the· rulingJ,'r:·.SuWvan said 
_;:·' ~~-N~ckploff murd~r:.ca~e _!~~c~r_w~,ere =~--Monday._:; . ·: . ··-:-:·~~~:-:- -~ ·);.~~~-~. ~--~ . · . 

. ::}twas ~our,days ago • • \·.:. '' ·· · . ..- . · :; ·That's because lri a case where the : 
...• .-'~'J'In going ~to keep'.the. (trial) ,death. penally Ia sought, a week,of 
. ·:f~chedule the way It is," Gavin said.-· ·trial tlme Is spent on Jury 1elecUon 

'•' .. :.Aa ·It now stands, McNeU.and,Rlce' .. and .anqther: we~K is ,given .to ,deter-,. · 

late :::I>etng: tried, oeparateb';" .. with .mlnlng,•;once;·a·~efendant is· con··· 
• 1 McNeU's trial scheduled to . begin · vlcted : of :aggravated murder, · · 
:· ~·within· 60. days· arter the Supreme ·.,whether the· suspect"" is executed ·or 
: • ·court has ruled on. the ·.legality of · given life In prison without parole. · . 
-
1 

.. :·capital puillshment for.17·year-olds. ·· .. The only penalties for aggravated • 
l"Rlce'a trial will begin within about.: first-degree murder .In Washington . 

' ..• 120 days after the same ruling." .... :. :.:;are death or: life in. prlson· .. without 
.! Jc.·TitatmeaniiMcNell'strialahould':paroleJ ·'".'":,·· ,. · ' .. : ... :,. 
~-~r::;··:~: ... ........ _\:··-~·: :!·-. - . ·- _ . (' . .'.:··. ':'" f.-:i_ .• ..; 
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• ~-. ~=:r·.~Mti~ler .. · f t ::,~: .. ,.·• ... : .•.. · ... ·. 
~~- =t~·::~t;._la;~s-~~;-; 
'= .:;: de· layed -llib . . .. 

ptt.rt ; • : •. 
~·;•: ; · · II~ DAVIII LESTER 

boo1 :":: .• .,:' ·· .. ~uu•ttt~,,.... . · 
All4 :' : . ''Herbert "CIIIol" Rlct and .R11111U .. ' · 
lkol .McNoli''WIU-noCaLamnrlal ICII' as·1 

ln. . : I ; aravalld flrlkle&ro• murder until 
oaaon · , . ..,.,. alter lht Unltod 
10 .. 1 • • • , r~ 511111 Sup~mt 
, 111111. .;:·· ·1 Courc· docldu 

· . wholher 17•.YIIro 
P and •' · oldiC&II be Pllllo · 
1y, I • doalh. · 
od on Y aklma Coun• 
lie In· . .. • ly Suporlor Coun 
· aeon .•• · • Judlt Jl', Jamoa 
Y aak· Gavin 11ranhd 
r !lor •• dofonao mollona 

achtr 
.u lilt 
oeday · 
ilCII'Jlo. 

lllrll'l 
achln11 
IIU!inll 
tnllr. 

· ' lor conUnuancu 
l"rlda,y end 

•. RIC I decided Mc.-.tll : 
• .trW 110 on tNl fine, prgl!abl,y Ill • 

· ! 1\UIUII. ' • · i 

: :; : :· Tht u.s. Suprema Court· h&a 

:: : ' : · Tht il.lut ol I CURIII of YIRUI 
•' ' : beCIUII of p~Jal publlcll)' llboUI • 
; ; : :lilt C&H WW be lakin Up WIIIR ; 
• • • MeN eU 1011 on Crlal. 'I 
:. • llrtod Ill dtcldt lht luut ollho con·· 
• . : alllutlonaU!y ollht doalh penally tor 

II ~ll· ·<: : juvanUo• belweon 1Gand U ,)'taruf . 0 er . til•· A doclalon Ia expected In Juno, · ! 

-il told . 
at ibt;r 
valut, 
• trOod 
ran are 
II No,l ' 

f¥mpl•·. 
I•$ 1111 
aovor~ 
c Nor-
22m•llt. 
'),ympla, 

n't Ukt 
/ognlld'a 
than. con• 

the u~et 

.ugenWila, 
up lo lho 

hd 5&1d, 
o Sllln In 

', ::.: I Rlct&lld McNtU are accuaod ollht 
• .•. • .Januaey 1887 alabblnC death& ol 

· • • : Mlko end Dorothy Nlckolofl, Tho .. 
· elder!,)' couple wort klllod In lholr . 

:' ,: Parker bomt. lj:ach waa allbbod · 
·, ·· . numero .. llmea, Mra. Nlcl<ololf'IUI• · 

; · ,' •.terlnt 70 woundl. Two lolevlllon,aoll · 
. wore mllalng !rom lhe houao. 

•. 

, I Rice 111d McNoU, 17 ,yoara old al , 
lho lime, are belnl tried 11 acllllll. ' · 

• Yakima· County Prolocutor Jell · 
• SIIIUvan II lfCklnglho doalh penalty. · 
,;Tho only pcnaiUea lor aggravalcd 
·fll'lll-<logroo murder In Woahlngton 

· .· · a1111 are clealh or lifo In priloQ 
··irllhoutlha poulbWIJ ol parole. 
···>I Conautuuonellly of the doalh .. , 

. • '·penally lor juvenllea haa cauaod • 
. • : dcll,)'l In ibt CIIM, Tho Waahlngton · 

• ·Bupromo Coure rcluaed IQ l'lllt on lho . 
. ·: ,. conaillullonallty of e:ucuUnt :; 

ujuvonUeal&at monlll. · , . ~ '1 
.: .. Bchodullntr trlala for Rice and < 
"JdcNoll waa l\111.her complicated -~ 
• when lho U.S. Supremo Courtogreed · 

·~ . .:to hoar IWO CPOHilo inYOIYlntiOQno.t' 
"" ' ·.~agor•·· ·· ,. · · · . · · . ,. J 

, ,. lllht pair wore to be aentonaa to 
: deolh and lho nation'• high court 
.later banned aucb aontoncoa lor 
. JuvenUea, lho trlat. wollld llavelo be · 
•repeated. · • · .: : 

lv<llelyto 
almadgo, , 
, George ' 
MY and 

Attorney Cbrll Tall, ~preaenUng · 
·;McNcU, aaiQ hll client wolllcl prelor · 
:-eo be trlocl llrat lor a nwt~ber of 
·:reaaoll5, aomo olwh!cb' Tall aald bo · ' 

':-wollldnotllla<:looe. · . 1 • •' 

J :0>' "W o would pretor lo go!tlrll- JC li -.:~ :1•, and 

NAIOnto 
dJ• and 

lawyer 
1 In abllll:y 

1~ lbt 
loll~\ 

IIY of hla. 
•"' on hl• 

Yognlld 
4l.Dger ol 

er, lo lho 
mocratlc 

tr, aho'l · 
---~ tho 

j Rualy'a doalto to got illla IOinl! aPd .• · 
I , •.Hoi II dono and lind oulwbal 'flU b~po .• !·· 'i'"niOhlm,''Taltaald. .. · :• ··. 

J 1n OilY event, Talt ukl he wW acek · 
1 iO movo ibolrlal to anolbtr locauon. 

:: Oavln l'llltd · McNoll'a lrial wW ·· 
IY.rt llQ ~· enu \bo u.a. S~~i~"m• ': , 
Court op\nlDII Ia llled. Tbo lime· \ 

t period wW Include 30 days to lake.:·' 
... · Coiro of mollona and lho trial Ill basin '1 
' !'ifier 111olber 30 day a have paucd.. . i· 

.. , • •: He aald motloll51n Rice's Crlal will , i 
l:ie handled'' lhc aa.mo llmeaslbose ·. ·1 

:. _; pi MeN ell and hia trial wlU begin 120 : 
. • daya alt-er lho hfib coure opinion II· • 

• . flied, . • . . . ., : 
•: The ."achedllle wollld place· Rlce'a • 
knaltn OciObor. . . · ' ' . · ~ 
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.{ctiAMA~A~ sAMAr;il1f )~cEASED --- -· ·· ... · -- --·-· · ·· ·~· · ·, ·' · ·· ····· ·· ·· Q3/Ct./a9 :+5-3 
:'SAMARA,_:SAMATHA .···.:···· .. D~Ai:'i ·rWT!CE ., ·:::.. . ...... ·· · ., 03/08/89 40-1 
.;o~~IL IS:LAND .... ··- ~,!.3:-i STAT: TO··;:.e.."t=: ?i{fSC!fSPACE ... CR'i.HJCH oY NEXT YEAR.···.. 02/20/2.9 ·:· 3A;o;1: 
.;;:"'i~IL" RUSS£LL .·. 1CP~/6?05-.-1935-Yc;:·?.:Of tiPS.& 00\aiNS--READE;.S?ICK. HOLLY r-;cLSOr~ AS TO? STORY·1;3a 01/C1/S9 .1C-1 
:c:;tiL., RUSSELL ST;,i~ 3U?;;H1~ CO\J?T HAS' REFUSEv TO ;:(UL= 0~~ JU'/E:l.;IL~ c.(~CUTJ:0~~'3-=R1CE & :-lCNc:rL· ... ·01/11/39 ·1A._6 
•t:iEIL,~iWSScLL Yt..~ CNTY COd:'! P..Gi<c:·= iO HIRE .:.NCTHER DE?UTY P?.OS~CUTING ~TTORiJcY . . . · .. · . · .01/28/S9 ·3A-5 
:~NEIL,~RUSSE~L . 1P-~ ~ICE ~ H .MCNEIL MUR~ER~IRIAL DELAYED~-COURT MU~T DEC!D~ ·oN DEATH PENALTY: 02/04/89 3A~1 
~.-~NEIL, RUSSELL:"..... MOT!·JN'5:.)E~I!AL Lc'iS'·T.R!Al SCHECULE.·STAN:Y·:It~ NICKOLOfF KILLINGS .. ···--· ... .-::·.·. 02/07/89 ... 3A-t·· 
!.:t~E:L, RUSSELL . s=~lJ~L -- THE t·iU?.:::>=:.q OF fi,IK~ & DOROTHY U!CI<O:..CFF--2 TEE~;S UP FOR Dc.~TH. P~NALTY?. J2/2~/89 300-'4 
iC~iEIL., RUSSeLL.. ·cin·-:~ ,;~·!:> ?UNISHll,;:~n-:..o~ATH FOP. TEEN?--IWSS:i..L >1C:~::I~ & H=:~3EiH "CHIEF" ~ICE . 03/2o/e9 .. 1A.-1 
·c NEILL, SERTnA 3 1 ?-D ::c.=' S = u . ·· ·- - · · . , ·:.,.,,' -..... ~:-.,-.·o 2/0~r:J.Q '3l>,;,"T ~ 
:ct~FILL/:BERTHA····s·~" DEP..TH ~OTICE .. - ··· ;.~.~:::. ... ;... ., ....• ,,.. . · . · .· 021Ceta9 31>-1 
:<:Ns.rr,-~At.::S ~o;;.s:.; S7r..T~ PAT:=.oL TR·'JOFEr." .iHicS t'iCN~TT \.:AS INJUREL>. WHEN. HIS CAK F..OLLEi> OFf I-90 u1/27/S9 · 8A-·1·c 
=CheW, P:T~R hiR:I; ?O--PU??~1S LEND· A'PA~ AND ~~~S AT LINCE INTEaM~DiATE SCH IN SELAH 03/01/59 SA-1 
.C?~~RSON., G~E~ WAS~ 5TAT~ APPLE IN)~S1RY CONTEMPLATING LAWSUIT.AGAINST 60 MINUTES-RESOU~CE DEF 03/25189 1A~2 
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::'AAI.N., fRHfi<. . . SHELL~Y- 3r\INC:CFIEL) ~NG.hG~D TC'.fRMHC:MCWAIN. . . ·· 01/22/e9. · 2s~1 
~'/.D'S., VIK!t~C V.ILL ·sro~~S TC SWITCH TJ t~Et.. fORMAT'--·r<ED APPL: MARKETS .. ~.. . 02/C1/39 .. ·63.;.1··· 
:J.t>E, LYNN.- .. 1 ?-L:nn~ i1EAot··~!4GJ..:JED Tu ·fRANi< SAHLEiot·:· · · . · · .. ... . 02/12/~9 2c-1· . 
. ::AD.O?., STELLA COi·f•ivN SENSE LETIE~ ::Y STELLA MEADOR ...... ···-··~····· .. . 01/04/89 10A-2 
::;; .. oo~, .'STELLA.. . .TeD SUNDY LETTER 8Y ST"ELtA' 1"\EADOR ·.'. ... ···Q2/01/c39 . 8.~~2 
;~DGl.-.iCROFT, WrP.?.;:~, \.,ARR:::i r;::;;i)Q'..,C?.vi=T ~~ENE 1·1Cit~TIRE EY~·s'S!OE ?Cii.T COlii·liSSION ?OST . 02/02/89 13-·6 
:.:·!'·DO~fRQf}l' wi'?.REl; . 4 PEO?L: tPPLY 'fCR PCSITIO:J ON S 1 SIDE: ?O~T CCrt:1lSSIO!·~ 02/13/59 3A~4 
7;di0.il.Rvtt., WAR?.~:, ?O~r c.::.~;O:LDATE nH::~'JII:WS SET rOP. s.;iu:~DAY--DIO~ GGL05.i-ESIGN£i) 02/24/89 ·sA-4 
.:l,OO\.oCROf.T, ~ARREN AR.NJLD LEE ~1AiHI•\ ~E:w COMN!SSIONER. FOR S1 SIDE PO~T D!ST . . ....... 02/26/39. 1A"'5 
jAD0~5, AD~M !~ THE. ~ILITARY . . . . G1/31/3? 9XU-1 
·ADO~S, CA1HY ~U3~!C 5~?1ICE L~TT~; ~y CAIHY MEADO~~ 02/02/39 10A-2· 
:r.pows,. GARY.. YAi< CITY COUNCrL \~~NIS TO DISCUSS \.J/UN!ON G.~P·::;xTS:~·!S!O~i OF :;:··.T~2 !:~':.:'C--;:;.sH .W':. J3/~S"/39 3A-3 
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RtC!<c_AT~IJtF'PP..OG;:_A'i~ S 7 :.:-:.:: O::T! r.0~j~:-;:-!:L 'Z.t!c?::;.~ED r~ES FC:~ ~:c~;; . .:.1:0;.; ?rtO~i<A;'lS.:., U~E Of fACli..!iiC:$ 05/16/89 6~-4 
~~~YCL~NG f~OGf<Af·iS ~!)-TZ'~j".I'.L--.:.. ~~:·'):) ~2-CG~,.~~:-.. . . . .. ... .. .. ... . .. . ·. 05/17/59 -10~~1 

-ttcLi CR~SS--: .. :.::, ...... -·... . .L?--;(lLC·:ZA · $_;.LA.T1~..;o -&:JOYCE 8,H!S!'II;:R NAi1E::) CO-VC'L'J~H~~~S 0f T~~ 'HOt.ITH 85/J"Z./S? !..XL:-.5. 
'=:t:ciST:-::CTI~;,:; . .<:TT:IAS .:;~7Y CC!'<;'i ,;/f;..FPOH~T C0;1rliTTEE-T0 aALA:~C€: DISTRiCT POPULATIONS D5/0:./S9 13-1. 
iot.!:cD, CHARLES ·· ·:,;,:;,SH. ST.C.i~-?t O~)EST. r.=:SIDEJlj$w/Es;: iR~J.icu Tu .. t.UNCi-i-\.iluO\Ii:RNOR--COlTENNI.~L LUr~CH 05/11/89·· 19;.,1· 
Rt:Gli'IB4.t..-''·fABIArr -~L~, !.'0 YOl..!~JG G.!.7H:·ti- fCR ?::C~·;!C I!~. NOXi;£ _.;. ''ri~? C.A.?!TAL OF THE HJRLD" 05/23/S9· 6A-1 
~:Eili:'l~AL,·A:EVIN. .; I<: HIGh STIJoEWiS CL~'iX£:)? CF 12 TO.P SF>OTS IN VICA to~:?ET!TIOI.J 05/16/.39. 4XU-5 
·~£HFlcLD,.SHAVN- 1?-SHA~Q~ iERGUSO~ E~GAGED TO SHAUN .R~HFIELD . · .. · 05/21/89 2E-3 
-::·EIC, SEN J.!ARRY r;~ S~~L!.TC:=:S PL;:.~: T·:> 0 HE;{ t.~~r.:;u .. T!ON TO ':);_~; AL..!.K GUICKLY iJS/16/39 Z.l!.-1 
~~tiLLY~ ~1AtON~Y 1_:;,--~:E:Il!_Y 6 ~~-~-LC~i::y ~~Tu~-:!i TO Yf..'l.. FO~ o:::N;:FIT CO~JC~KT fi.JR YAJ< fOLKLifE FESiiiJAL 05/GS/89 4:3-2 
}f~LLY! ~z:-.r-n _ 1P--~Ci:LLY .:i ~-l;.LOtl:Y RETURN TC Yt;K FOR i::)c~:::FIT CONCERT fOr- YA~ FOLKLIFc F;:STIVAL. 05/1;5/39 4B-:2 
-~~~~MU1H1 SCOT1 CWU \AM~S TUC STUD:NTS AS PRESIO~~T'S SCHCL;2S _ . ··- 05/23/39 .~XU-1 
.;,:~N!ON,---PARI...... 3?-J0E . .:;ILLZ;. CAR:'f,_ T;.£E:f\T & ?Ai\J.. ~Ei~IOi-i N~McD ATHL::iES Of THE .t.iE~K... .. 05/0?/89 t:B-1 
!':.i::N.!ON,·PARI . . 1?--.C.Art.C•L:t~E sN,;,~7LO~I'T i ?~.~I ?.'=.NION S.;;.; GOV~RN:~:tH IN ACTION IN wASti, D C. 05109189 3XL-3 
.~f!~-T-A-DENT-·.(CAR): ~~:\li-;.-OEf~T/~t=:rJT-.;-cAR _4S· .. C!-!ANGING ITS Nl.N£ TO ALLSTAR RctiT-A-CA?.. . ... . ·.05/09/89 ':?A-2 
-~;:!·;rZ.;,_J<ARINA.. ... Elj:.;:;.~~ R.I·:lHiS .SCHOU·.RSHIP ANNC!JNC:S .. TwO .SPeCIAL PAT H.~AS t'icMORIAL GRANTS THIS Y:L .. " DS/23/89. 6XL-2 
':~s~yE.;.OPE?.AT.ICN:·· .j:::~:: J:fj_:.i!:~· <A~ORTr:iN:·:P~oT.:STER) ALLEGEs. rALsc:.ARR£sr--AaORTION. cLlNrc· .. ru-YAKIMA · ·.05/?.3/S9. 3.A.-1 . 
~t:.~.t:rt'V:·ACADEMY ' OFFiCERS \iRADUATC: rnCM R~S:~.V:= POLICY ACADEMY . .. . ... 05/16/89. ~XL-1 
:-:CSERV: PCLICE ACAD .. !'cSEKVE PCLJ.CE AC;..:>EMY HAS· 29. OF'f!.CERS GRADUATE. . . . . 05/C2/89. -4Xl1~5 
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,-,~t:NIONS, ·YAt.VALL~y· .. 10??-79, ~·szo:= 49,.YAK hiGH~43/44"' SELA!i 69, 'I'IAPATO 59P PLANN!NG CLASS Ri;UiHOt.~S 05/Q2/S9 .. 2.XL-3 . \-\ -
-:!E:UNIQNS,-YA!< VALL::Y WA?!...TO 64, r:<:E/9, DAV!S.59,.IKE 59-~REmHO~S PLAN:~E:> THIS SUiii·lE~ . 05/23/89._.,_.,2XL-1 . .. \ "" 
-.riO~Dt.S, ClA~A ii;:·,.; 3JSI;'Jc3S-LE7Tc;( . .£1Y .... ,ClARA .. f\HOAOcS: ... ;· ... -... ·. · ,. ,., ... · : .. ···~-··.,. ·:_,:: .. -.·~. G5/29/89 ~.-:12A-z:.:'. ,:...J\.' · 
:ri-HJOE, OE3E"'E · . . !J;A~Y J~~i C?:..!~£~; N!.:1~D- "HiDU~TR.Y P:.?.SO;~ OF YE·;..~"-D~3:3IE ~HOD~ "I~JSU?- PERSON Yrl" 05/03/'69 63-1 ~~ J 
JICs, ~E~B~RT ..;~ <.;<TTjRii~'f.S f.:O~.SZDER CLOSE::Ii liEARHiGS--TAPED ST.!.iE>ENTS OF t1!CKOLOff .1•lURDER SUS?ECT. 05/27/89 3t.-1 . : 
:·._±C:., . .:'.A?-iD"l ::=..i ~::STAU~;,t-;T Ii~ YAl<Ii':d. OFE'NS :TS DOOP.S TODAY. . . 05/03/89 69-1 ,. 
J.!.CE,. P.GN :. Hl~)T.~ PO--DOU~:-i~:: ~IT HO .& EhG~AV~1~G--~ON RICE. . . . . . . . 05/16/39 · 7,A.-1 
UCH, SILL ::sCA.?E GRAvE EALLOT$.1iA!L::r> TO ALL C0f·li'1E?.CIAL AP?LE GROw~~S . 05/24/39 3.a.-·s 
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~:·£~~·'01-S, ~wH;C'( i?-Cir·J)Y ~IC~ . .:..?.~-5 E~~(;.!.GED TO. RAUi...S!TAL .. ' . . . '· .. 05/"f()/o9 .2~~:=>· 
_:~=!5::R, LINDA. L!t;v.l. ~ICK=.R ENGA.G:::v .TC J~::.:RY C.C..OILE · 05/d /89 2~-1 
;..~:::.t, ROSE~AR'i' 1?--bU:LiJ:;:r•G SELr-l::STtci'1--:-PfWC~SS:fO?. GOOD 0~ 34!> BEGINS-AT SIRTH . .. ·OS/16/89 1XL-2 
i!fl:~::·FE6!'JfO!S r:·LD M•D YOUNG Gi!.THE::i FOr! P!CtHC IN ;>iOX2:E -- "rOP CAP!T."-L Of THi: WORLD".. . .. 05/23/89 6A-1 . 
.,.;,;-!·=, .. u<UvY".. ~r~:T;; ?-J-YAk V;.LLcY··.n.USEU.i.OIOISCOVEKY.. T?.UNKS" i~KE ?.EL!C.) TO. TH: KIDS . ·. ·.: 05/23/89 1XL-2. 
~~LeY~ JIH . . . HIR07h PO--RAY JE~SON ~ JIM RILEY ARE co-o~~E~S OF EN~~AVINGS UNLIMITED 05/07/89 1C-1 
:~NEH~~T RIVE~;RONI LCC;L Y~~ R:VEP CL~~~UP TE~M WAS HOhORED SY ~CV SOOTH bA;DNER GS/05/39 .. 6A-3_ 
·+NGBP~E!_~ARg~ CH!~~ MOL~STERS L~TTER BY KAREN ~I~GROS~ 05/29/39 1GA-~ 
J.iiJ..:;v_, ~\J-~:J-~.M ;;::_;,,.;c:;:S .!.?;D:::RSC~~ r;K-tS H.r.riGI~:G TQ 6ET H1J3::\;.~~l) 1 S il.TTt::nroN--:.DA:~~ tERi~At~:>EZ 05/25/89 .. 1B-=:5 
JV~8~' MdRTJ~ 1?--XAST0fl 2 S :~DU3T~IAL ARTS CLASS 9UILT T~A!LER FO~ FFA ~EMdERS · 05/30/59 2XL-1 
?Vt~A, T~~NlDAD 7~r~:oAo ~IVE~A ~ ~~oT~~F ~ALE APRESTE) Fo~ v~NJALIS~ ~?R~E---c S?ECK ~OIORS 05/17/89 §A-5 
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JUL 2 4 1989 IDl 

BETTY MCGILLEN 
YAKIMA COUNTY CLERK 

WASHINGTON 
• ii<:J JUL ?L: _, 

SUPERIOR.COURT 
prr1 ·-
oF THdJSTATE OF IN THE 

..... ~ ·-IN ·'AND, .F.OR. YAKIMA COUNTY 
SU?::Ki·~·- ,-
~~~.:-··.,. 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL McNEIL, 

Defendant. 

STATE OF WASHINGTON ) 

county of Yakima ) 
ss. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 88-1-00428-l 

AFFIDAVIT OF 
HOWARD W. HANSEN 

HOWARD w. HANSEN, being first duly sworn on oath, deposes and 

says~ 

Your affiant is a duly appointed Deputy Prosecuting Attorney 

for Yakima County, Washington, and is familiar with the facts and 

circumstances of this case. 

The defense in this case has made a motion for closure of the 

pre-trial hearings in this case on the grounds that the ensuing 

pre-trial publicity may jeopardize the defendant's right to a fair 

trial in Yakima County, Washington. 

The evidence to be presented at the erR 3.5 hearing in this 

case will include the tape recorded statement of the defendant 

given to the Yakima County Sheriff's Department Detectives, a 

transcript of that statement, and the testimony of these detectives 
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describing the circumstances surrounding the taking of the 

statement. 

The defendant in this case is charged with two counts of 

Capital Murder involving the stabbing deaths of Mike and Dorothy 

Nickoloff on January 7, 1988. These murders were extraordinarily 

brutal homicides of an elderly couple which occurred at their rural 

home. These homicides have been reported in the news media, but 

the details and surrounding circumstances of the actual homicides 

have not been substantially released to the general public. 

The defendant's statement concerning these crimes is not a 

short admission or denial of his involvement. Instead, it is a 

lengthy statement detailing his activities before, during, and 

after the homicides for which he is charged. 

Since the information released to the public concerning these 

homicides has been limited, the nature and substance of what the 

defendant has stated to the police will be of great interest to the 

general public. The defendant's statement is detailed and graphic 

to the point that it is almost certain that, if released to the 

public, it will not be treated by either the news media or the 

general public in a normal or uneventful fashion. 

Additionally, the trial in this case is set for September 5, 

1989, and other pre-trial hearings in this case will begin to occur 

on a more frequent and regular basis as we approach this trial 

date. The State believes that the combination of this heightened 

interest in the case and the particularly explicit details of the 

defendant's statement will present a substantial probability of 
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prejudice that the defendant could not receive a fair trial in 

Yakima county, Washington. 

SUBSCRIBED AND SWORN to before me this ;J. Cf...;..¢, day of July, 
1989 .• 

HWHl(N) 

NOTARY PUBLIC 1n and for the State 
of Washington, r~itling at Yakima. 
My commission expi:"'res: ?~ 1- 9 6 
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Roll No. 353 390 f_ 
BETTY McGILLEN. YAKIMA COUNTY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
uu J'Li<:'Jit "' flfr!fANU;FOR YAKIMA COUNTY 

!:-llt'.:.:.i.- . -
---" -,. 

STATE OF WASHINGTON, 
SUPEF•.!-- -. ~ . 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY FOR INVESTIGATORY 
FEES AND EXPENSES 

THE COURT having considered the Motion for Order 
Approving Private Investigator Fees and Expenses and attached 
Declaration of Counsel, it is hereby: 

ORDERED that the following be paid by the appropriate 
Yakima County Office forthwith: 

( 1) The sum of $1 ,043.75 payable to DIANA G. PARKER, in 
care of the office of Attorney Christopher Tait. 

DATEDTHIS#DAYOF JULY, 1989 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY FOR 
INVESTIGATORY FEES AND 
EXPENSES 1 

CHRISlOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

Tl-IE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGlDN 98901 
TELEPHONE 150'31 248-134& 
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SJ&afi1u/~ 
Of Attorneys for Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY FOR 
INVESTIGATORY FEES AND 
EXPENSES 2 

• 

CHRISlOPHER TAr!" 
AT10RNEY AND COUNSELOR~ LAW 

THE lANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 98£<01 
TELEPHONE \!J09) 2~-Y3'6 
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JUL201989 

\""j 
'Ut· f d I . 
:_~ 

BETTY MCGILLUJ 
··~:<IMA COUNTY r.1 c~· 

IN THE SUPERI~ ~6ifl of~~ S5fiATE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTotf.~1 P~<.) 
. ) 

-Plaintiff, ) 
) 

vs. ) 
) 

RUSSELL DUANE McNEIL, ) 
) 
) 

Defendant ) 

. -

NO: 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 

MOTION 

COMES NOW the above-named Defendant, RUSSELL DUANE 
McNEIL, by and through his attorneys, and moves this Court for 
the authorization of payment for investigatory services. 

THIS MOTION is based upon the record and file herein and 
the accompanying DECLARATION OF COUNSEL. 

DATED THIS __1_1_ DAY OF JULY, 1989. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 1 

cS,~~l1r 
Of Attorneys for Defendant 
McNeil 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSElOR AT LAW 

THE LA.NDMARK BUILDING 
230 SOUTH SECOND SIREET 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TELEPHONE (509} 248-1346 
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DECLARATION OF COUNSEL 
CHRISTOPHER T AIT, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court-appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 
Diana G. Parker has been authorized to pursue investigatory 
services on behalf of the Defendant McNeil. An Order Authorizing 
Investigatory Services and Setting Rates was entered in the 
above-entitled cause and signed by the Honorable F. james Gavin 
approving said investigatory services and authorizing payment of 
her automobile mileage to be reimbursed at the rate of 22 1/2 
cents per mile. Diana G. Parker was further authorized to sub mit 
statements, through counsel, on or about the 1st and the 15th day 
of each month. 

Attached hereto and incorporated by reference for approval 
is the statement of Diana G. Paker for the private investigatory 
fees and expenses for her services from JULY 1, 1989, to JULY 15. 
1989, performed by her on behalf of the above-named Defendant, 
McNeil. 

SIGNED AND DATED at Yakima, Washington, this __lL_ day of 
JULY, 1989. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES2 

CHRIS TOP R T AIT 
of Attorneys for Defendant 
McNeil 

CHRISTOPHER TAIT 
ATIORNE'' A~m COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STAe:ET 

SUITE 201 
'JAKIMA, WASHINGTON 93901 
TELEPHONE \509'1 248·1346 
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RECORD OF TIME 
DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activity TIME 

7/3/89 Out prep C/V materials, c1 call, conf cr 5.00 
Newspaper 

715189 Out Conf cr. jail conf cl, review mats for 4.25 
31 11-13; prepare cl materials, LD 
Cons D.K., cl call 

7/6/89 Out LD Cons Oly, call to JL re DP, locate 6.00 
BS, (LD Cons MD) letter to Dr. B., LD 
Cons VS, Letter to VS, Cons CH (get 
materials for cl) deliver same. 

7/7/89 Out Call H Rep re pub, LD Cons Dr. K. Corres 5.75 
R. Shaw LD Cons DC (Mo), locate BS 
jail conf cl, collect publicity (C.V.) call 
from C.V. DP 

7/10/89 Out Conf CT, call from cl, letter to cl, prepare 4.00 
trial materials 

7111/89 Out Court 3, Conf Ct., Conf TAB 6.00 

7/12/89 Out Prep scheduling, prepare letter re 4.00 
seeking news/media (jail conf 
cr. DP, TAB) 

7/13/89 Out Jail conf (DP CT) review HH docs 4.00 
review (V.S.) docs 

7/14/89 Out Prepare materials, for C.V. letter to 2.75 
SS, deadlines memo, Schedule, 
Conf Ct. 

TOTAL HOURS 41.75 

41.75 Out-Of-Court Hrs. at $25.00 Per Hour= $1,043.75 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN ANDJ'OKY~KI~ ~~ 
'" 

STATE OF WASHINGTON, - )_ 
- J~-; '- --, -

: '·· -·· ' ~r ro tiltucd , ::-· end .~: lC 

) NO: 88-1-00428-1 
) 

_Plaintiff, j\JL 2 '~' \9~~ 
.., .;.~. ~----·-·9 
..,_.~ 

vs. ) 
) 
) 
) 
) 
) 

n.o\l 1'\o. "'('V.\'~1'\-Ili)N 
" GILLE" "'' " ORDER AUTHORIZING'-m' .,,c ' 

RUSSELL DUANE McNEIL, EXPENDITURE OF I 
PUBLIC FUNDS 

Defendant 

THIS MATTER coming on regularly for consideration on 
Defendant's MOTION FOR AUTHORIZATION AND EXPENDITURE OF 
PUBLIC FUNDS for the authorization for payment of the fees 
incurred on behalf of the Defendant herein due and O\Ving to Dr. 
Kevin B. McGovern, Ph. D., in the sum of $3,645.02 for services 
performed on june 4, 5. and 6 of 1989; and the Court being fully 
advised in the premises, now, therefore, it is hereby: 

ORDERED that the following be paid by the appropriate 
Yakima County Office forthwith: 

( 1) The sum of $3.64').02 payable to KEVIN B. McGOVERN, 
Ph. D., whose address is: 

1225 NW Murray Road, Suite 214 
Portland, Oregon 97229 

ORDER AUTHORIZING 
EXPENDITURE OF PUBLIC 
FUNDS 1 

I g I 

CHRISTOPHER TAIT 
1JlORNEY AND COUNSELOR AT LAW 

THE LA~mMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 2D'I 
YAKIMA, WASHINGTON 9B901 
TE:....EPHCNE \SOS~ 2L8-1346 

' L· 
- J 
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DONE IN OPEN COURT THIS J1__ DAY OE ULY, 1989. 

PRESENTED BY: 

CHRIS TOP T AIT 
Of Attorneys for Defendant McNeil 

ORDER AUTHORIZING 
EXPENDITURE OF PUBLIC 
FUNDS 2 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHING10N 98901 
lclEPHONE {509) 24:H346 
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BET!\' 1viCGI LLEI\.1 
''~:(I MA COUNTY r:1 > ~·-

IN THE SUPER(bR.~elffilr c£-p"lTHE~ ATE OF WASHINGTON 
IN ANJ) FOR J::A~IMA COUNTY 

STATE OF WASHINGTON,'''' ) 
) 

Plaintiff, ) 
) 

vs_ ) 
) 

RUSSELL DUANE McNEIL, ) 
) 
) 

Defendant ) 

NO: 88-1-00428-1 

DEFENDANT'S MOTION 
FOR AUTHORIZATION AND 
EXPENDITURE OF PUBLIC 
FUNDS 

COMES NOW CHRISTOPHER T AIT, of attorneys for the above
named Defendant, RUSSELL DUANE McNEIL, and moves this Court 
for the entry of an order authorizing the expenditure of public 
funds to pay KEVIN B. McGOVERN, Ph.D., whose address is 1225 
N\V Murray Road, Suite 214, Portland, Oregon 97229, for his 
services provided on behalf of the Defendant herein on june 4, S, 
and 6, of 1989. 

THIS MOTION is based upon the files and records herein and 
upon the Affidavit of Counsel, attached hereto and hereby 
incorporated by reference_ 

DATEDTHIS \f DAYOFJULY, 1989_ 

DEFENDANT'S MOTION 
FOR AUTHORIZATION AND 
EXPENDITURE OF PUBLIC FUNDS 1 

~U~(~ 
CHRIS'fOPHm T AIT 
Attorney for Defendant McNeil 

CHRISTOPHER TAll 
ATIORNEY AND COUNSELOR!« LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WA5H1NG10N 985'01 
TELEPHONE f509) 248·1346 
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STATE OF WASHINGTON 

COUNTY OF YAKIMA 

) 
)ss. 
) 

• 

CHRISTOPHER T AIT, being first duly sworn upon oath, 
deposes and states: 

1. I am one of the attorneys appointed by the Court to 
represent Defendant Russell Duane McNeil 

2. The matter of the hiring of a clinical psychologist on 
behalf of the defendant herein has previously been authorized 
and approved by judge F. james Gavin. The statement attached 
hereto and incorporated herein by reference from Dr. Kevin 
McGovern,-Ph. D., for services provided for and on behalf of 
Russell McNeil on june 4, 5. and 6 of 1989, was both appropriate 
and necessary, and therefore Dr. McGovern's fees in the sum of 
$3.645.02 should be paid by public funds. 

DATED THIS ..JtDAY OF jULY, 1988. 

CHRISTOPHER T AIT 

SUBSCRIBED AND SWORN to before me this _ri_ day of 
july, 1989. 

a~,~) Q:\&r,6eu 
NOTARY PUBLIC and for the 
State of Washington. residing at 
Yakima. 

-DEFENDANT'S MOTION 
FOR AUfHORIZATION AND 
EXPENDITURE OF PUBLIC FUNDS 2 

CHRISlDPHER TAIT 
ATiORNEY AND COUNSEt..OR AT LAW 

THE LANDMARK BUILDING 
230 SOtrTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 96901 
TELEPHONE {500) 2.4S-134S 
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JUL U 1989 

r • ..:. -

'· . J'l'l ·1 Co (JU UL.. ..~...,_J P''l l '<0 I - U·_l 

Roll No.~ K..'7Z ':: 
'arnv McGILLEf!, YAKIMA COUIIT'i ClfRI\ 

su~=~· · 
IN THE SUPERIOR:·C6URT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF YAKIMA 

STATE OF-WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE 14cNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) __________________________ ) 

No. 88-l-00428-1 

ORDER OF INDIGENCY RELATIVE 
TO MOTION FOR DISCRETIONARY 
REVIEW 

THIS MATTER having come on regularly and the Court, 

having reviewed the record and file herein and being fully advised 

in the premises, now finds that the Defendant lacks sufficient 

funds to prosecute an appeal herein and applicable law grants unto 

the Defendant a right to review at public expense to the extent 

defined by this order, now, therefore, 

IT IS HEREBY ORDERED as follows: 

( 1) The above-named Defendant, RUSSELL DUANE HcNEIL, is 

entitled to counsel for discretionary review wholly at public 

expense. 

(2) THOMAS BOTHWELL and PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S., and CHRISTOPHER S. TAIT are appointed 

as counsel for review. 

(3) RUSSELL DUANE McNEIL is entitled to the following at 

public expense: 

1-0RDER OF INDIGENCY RELATIVE TO 
MOTION FOR DISCRETIONARY REVIEW 

L.A.W OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
30.2. N, 3RC ST.,~. 0. BOX Zl.Z9 

YA.KtMA, WA.'3K1nG'tO'H g.B907-'212.9 
TE:L. 248-1g.QO ARE:A. CoDE 509 
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(a) Those portions of the Verbatim Reports of Proceedings 

reasonably necessary for review as follows: 

( 1) In camera proceedings and Court's ruling of 

July 11, 1989; and 
( 2) Additional proceedings as requested by 

counsel for Defendant McNeil. 

(b) A copy of the following Clerk's Papers: As desig

nated on behalf of Defendant McNeil through counsel and in 

conjunction with motion for discretionary review of the court's 

order requiring production of alleged letter of Defendant McNeil 

13 ·in possess ion of his attorney; 
14 (c) 
15 by the Clerk 

Preparation of original documents 

as provided in RAP 14.3(b); and 

to be reproduced 

16 

17 which 
18 

(d) Reproduction of briefs and other papers on 

are reproduced by the Clerk of the appellate court. 

review 

19 
DATED this ~ day of July, 1989. 

20 

21 

22 

23 

24 PRESENTED BY: 
25 

:~ TGLl<=L 
28 Of Attorneys for Defendant McNeil 
29 

30 I I I 
31 

32 

33 

34 

35 

36 

2-0RDER OF INDIGENCY RELATIVE TO 
MOTION FOR DISCRETIONARY REVIEW 

LAW OFFICES OF 
PREDILETTO. HALPIN. CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
302 N • .:!IRD ST •• P.O. BOX 2.1Z9 

YAKIMA, WASHINGTON 98907-2129 
TEL. 248-1900 AREA CODE 509 



VS 

• l'!ailed:~l4/89 

;'~' ==--~ {-~:;:n ~ 
--~ ~ _,. ' .... : • ~, 1,:...1 \ ... 4: "':\ 

IN THE SUPERIOR COURT OF THE ~;;;~ 0~~~:!~~! JJ}!: 
'\-·" JUL b l~tl:J 

IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, 
Plaintiff 

McNEIL, Russell 
Defendant 

BETTY MCGILLEN 
YAKIMA COUtHY CLERK 

No. 88 428 J 
RESET 

THE ABOVE ENTITLED CASE has been set for trial 

TUESDAY 9/5/89 9:00 a.m. 
!Day) (Date) (Time) 

Non-Jury ______ Jury 12 TRIAL No. Days _ _,.4---"'w-"e""e"'k,_,s,__ 

TYPE OF ACTION AGR l 0 M!JRDER/ACC AGR P MURDER 

JEFFREY SULLIVAN 
HQWARD HANSEN 

Attorney for Plaintiff(s) 

hO 2 
PRE-ASSIGNED TO 
JUDGE GAVIN 

·1·1. 

_·,:~'fd[i -'CHRISTOPHER TAIT 
···:• ·.;: .. T'HOM7\S BDTHWEI.fz 

' ' Attorney for Defendant(s) 

~Jd <:r: lip-· G·~ 
' ' 

SUPERIOR COURT ADMINISTRATOR 

COPY RECEIVED BY _____________ DATt:_. ___ _ 



vs 

• Mailed: .4/89 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

' -
IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, 
Plaintiff 

McNEIL, Russell 
Defendant 

·--··· 

, , • -·· • •, '' -:'" I 

No. 88 1 428 1 
RESET 

THE ABOVE ENTITLED CASE has been set for trial 

-l~,' 

' 

MONDAY 
(Day) 

7/24/89 
(Date) 

9:00 a.m. 
(Time) 

Non-Jury HEARING .lury ______ No. Days _____ _ 

TYPE OF ACTION 3.5 HEARING 

JEFFREY SULLIVAN 
HOWARD HANSEN I-

Attorney for Plaintiff(s) ; , :. 

~I ·-,.i,-,CHRISTOPHER TAIT 
. · .- THOb1AS BOTHWELL 

·Attorney for Defendant(s) 

PRE-AssiGNED wB ~ LJd 8t l0f cr·, 
JUDGE GAVIN SUPERIOR COURT ADMINISTRATOR 

COPY RECEIVED BY ____________ DAT~:__ ___ _ 
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STATE OF 

vs. 

RUSSELL 

• j' 
vJ ..,u: :? 

~ ~'-

. -
Af'l l~ 28 

'·-~ JUL 121989 

s:-ryy MCGiLLEN 
.,.,"'' '"'\ COU t~TY CLERK 

IN THE S:U.P...ER:COR COURT_ OF THE STATE OF WASHINGTON 
~-~cAND FOR.THE COUNTY OF YAKIMA 

: :· 
WASHINGTON, ) 

) No. 88-l-00428-l 
Plaintiff, ) 

) MEMORANDUM OF DEFENDANT 
) McNEIL RE: MOTION FOR 
) ADDITIONAL HANDWRITING 

DUANE McNEIL, ) EXEMPLAR 
) 

Defendant. ) 
) 

COMES NOW the above-named Defendant, RUSSELL McNEIL, 

through counsel, with this memorandum relative to Plaintiff's 

motion for an additional handwriting exemplar. 

Defendant the relatively 
21 .authority of the 

acknowledges 

court to order a defendant to 

established 

provide a 
22 handwriting exemplar. See, e.g., Schmerber v. California, 384 
23 u.s. 757 (1966); Gilbert v. California, 388 U.S. 263 (1967). 
2.:. 

However, neither of those United States Supreme Court cases nor 
25 

-most other authorities consider the mechanics of a particular 
26 

handwriting exemplar, and particularly some of the proposals being 
27 

made by the Plaintiff in the instant case. 
28 

We understand Co-Defendant Rice 
29 

-the case of United States v. Campbell, 

is citing to this Court 

7 3 2 F • 2d 1 0 1 7 ( 1st C i r. 
30 -1984). f d "1 .. De en ant McNe1 JOlns in citing Campbell to this Court. 
31 The Campbell decision, we respectfully submit, is most well 
32 

reasoned relative to considering the "testimonial" features 
33 involved when a defendant is called upon to, for example, write 
34 or print down words which have only been orally spoken to him by 
35 .the State's representative. 
36 
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Defendant McNeil renews 

-Plaintiff's motion on the basis 

his request to this Court to 

that the State has already 

deny 

been 
_afforded 

if this 

an adequate opportunity to obtain an exemplar. However, 

court is inclined to allow another opportunity to the 

State, Defendant McNeil asks this Court to restrict the exemplar 

as provided for in United States v. Campbell. 

I I I 

DATED this 12th day of July, 1989. 

Respec1tfully subrni t ted, 

\ /_,-'}i ~-
' / .·[,~ 
~OMAS B~HWELL 

CHRISTGP&ER S. TAIT 
Of Attorneys for Defendant McNeil 
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selection guidelines, but they might per
fectly well have been made in exactly the 
same v.""ay and v.;th exactly the same re-
sults in the absence of the ten-year rule, 
especially in light of the "seniority" factor 
in the guidelines. 5 Our review of the 
record discloses only two references to pos-
sible appiications of the ten-year rule. 
George . Austennann stated that the ruJe 
"played a part in protecting some people 
from being declared surplus." _ .Jle did not 
indicate "whether this would have "affected 
the layoff _chances of any black employees. 
John Burgarella named_ one particular em
ployee with more than ten years o; exempt 
seniority whom he wo~!d ha\·~ l:aid -~~f but 
for the ten-year rule; he refused, h?w:ever, 
to ·state that the employee would likely 
have be~n laid off ,in place ~<?"f any _meinber 
of the ·plaintiff class. ·on the othe~ ,!lan!l. 
at least ·seven managers (including John 

. Rutter and. ·John. Gignac, .testifying ·with 
respeci; to three of the four _named plain
tiffs) stated that the ten-year rule had no 
impact at all gE. their layoff decisio.~s. :011 
this evidence, 'we think the district court 
.w,;,;· correct in fwding that .the. plaintiffs 

. ·failed to inake a sufficient shoWing to 'sup
po_rt a~_pZ:e"Su~ptiOn'·Of .~liSa~On wi~~~e: 
spect to the named plaintiffs and the class 
generally ... Thus, because plaintiffs made 

. out no priirla facie case; neither the burden, 
'cif shoW:irig 'a'. n1anifest business "'necessity 
for the ten-year ru1e; nor that of disproving 
causation -with respect to individual class 
members ever shifted tO defendant. :· ~:.: 
- - -~. - ·- - --·-·-. . .. 
-The judgment for defendant ·on the in-

dividual and class action- claims is aJ: 
firmed. ----· 

~ .~- . 
,· 

I - • •• < 

"J:. 

:··::.: ... 

.5. The underlying seruonty system, as distin
guished from Personnel Policy 250A, was not 
challenged as discriminatory. Although the dis
trict court did not specifically find that the 

·, 

. UNITED STATES of America, 
Plaintiff, Appellee, 

v. 

Alvin R. CAMPBELL, Defendant, 
Appellant. 

'No. 83-1222. 

United States Court of Appeals, 
I :. • First Circuit. 

. .Argned March 8, 1984. -

Decided April 26, 1984. 
Opinion on· Rehearing J nne 7, 1984. 

Defendant was -~~llvicted before the 
·United States District Court for the Dis
trict of Massachusetts~ A. David Mazzone, 

-J.;·on a six-count indichneilt, five involving 
: "firearmS and one cocaine, and he appealed 
.: The 'Court of Appeals, Bailey Aldrich, Sen
: ior Circuit Judge, ·held that (1) probable 
. ·cause· existed for issuance of warrant for 
·search 'of defendant's apartment for. "co-

~-.Caine~~ but not for firearms, although fire
~ arms might be admissible if disco,,rered dur
~ :iiig Course of legitimate search for coCaine, 
·;·and (2) order requiring defendant to comply 
~,with."Government's proposed dictation pro

.> cedure, which went beyond handwriting ex
_emplars and which would have shown de-

d:endant.'s .. choice 'of spelling, .invaded de
·.-fendant's Fifth Ani.endment rights. .• ·: . ~. - -

· Vacated and remanded. 

1. Drugs and Narcotics ~188 
.:_ ,~":Where . confidential informant identi· 
fled photograph of defendant and had been 
Seen oil. occasions to enter defendant's 
Premises, and where informant's name and 
address were known to police and he had 
no known motive to lie, received no induce
ment and came forth on his own, sufficient 
. independent usubstantial basisn existed for 
'crediting informant's account that he had 
seen cocaine and cocaine paraphernalia in 
defendant's apartment, and thus probable 

-system was protected under 42 US.C. § 2000e-
2(h), it apparently assumed this was the case 
when it found the layoff selection guidelines to 
be nondiscriminatory. 
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cause existed for issuance of warrant for 
search of defendant's apartment for co
caine. 

about'' permirs reasonable variance in 
dates. 

2. Drugs and Narcotics e=ISS 
In view of past histor~,r indicating a 

continuing business. information provided 
by confidential infonnant, who told drug 
officer that he had been in defendant's 
apartment in July, August and September 
and had seen cocaine and ·various cocaine 
paraphernalia, and stated that defendant 
had offered to front cocaine to him for sale 
and later payment, was not too stale when 
it came to assessing probable cause for 
possession of cocaine in November. 

3. Searches and Seizures <:=3.3(3) 
Where hitherto · unknov.'"!l informant 

had said that some other indi>idual, known 
only to him, had given him a casing at 
undisclosed date allegedly coming from ri· 
fie in defendant's possession :3.nd where 
named infonnant stated that defendant car· 
ried a 25 automatic in 1980 and confidential 
informant asserted that he still had it at 
some> undisclosed ~ate, no probable cause 
existed to search defendant's apartment 
for firearms. 

'1 ' 

4. Criminal Law <:=394.4(10) ·-·' : .. ·., 
·Although probable cause did not eXist 

to search defendant"s apartment for fire
arms, firearms and silencers found during 
course of legitimate· search for cocaine 
might be admissible. 

5. Drugs and Narcotics *'123 
In view of amount of equipment dis

covered in defendant's apartment, still with 
cocaine residu~ present, jury could reason-. 
ably conclude that defendant was conduct
ing ongoing business and that more sub
stantial arrrounts of cocaine had been 
present within reasonable time of dis
covery, and thus jury could convict defend
ant of intent to sell cocaine other than 
found residue if it concluded that he had 
further cocaine for sale within reasonable 
time of date stated in indictment. 

6. Indictment and Information <P87(7) 
Where time of offense is not impor

tant, it may be alleged generally and "on or 

7. Criminal Law *'393(1 ). 721 ( 41 

Where Government did not limit its 
demand to handwriting exemplars as such 
but sought compliance with its court-ap
proved proposed dictation procedure, and 
where only difference between dictation 
and being shown words to write was to 
discover defendant's choice of spelling, al
lov.'ing Government to show that defendant 
violated court order to furnish handwriting 
exemplars and permitting Government to 
argue jury's right to draw unfavorable in
ferences violated defendant's Fifth Amend
ment right to avoid compelled testimonial 
of self-incrimination; disagreeing with U.S. 
r. Pkeaster, 544 F.2d 353. U.S.C.A. Const. 
Amend. 5. 

- -·· •; 
8. Criminal Law = 1171.5 

Any self-asserted reason defendant 
might give would not offset court's order 
and inferences court charged could be 
drawn from defendant's noncompliance 
with demand for handwriting exemplars 
and Government's proposed dictation proce
dure, which would have permitted dis
covery of <lefendant's choice of spelling, 
since order invaded his Fifth Amendment 
rights, and thus no protest by him or cross
examination bringing out essentially why 
he refused to comply could cure conse
quence of permitting adverse comment on 
his exercise of his rights. U.S.C.A. Const. 
Amend. 5. 

Richard M. Egbert, Boston, Mass., by 
appointment of the Court, for appellant. 

William C. Bryson,~ Atty., Dept. of Jus
tice, Washington, D.C., with whom William 
F. Weld, U.S. Atty., Boston, Mass., and 
Patrick M. Walsh, Sp. Atty .. U.S. Dept. of 
Justice, Boston, Mass., were on brief. for 
appellee. 

Before COFFI~, ALDRICH and 
BOWNES, Circuit Judges. 
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BAILEY . ALDRICH. Senior Circuit [1. 2] CI spoke with Manzi on several 
Judge. 

Defendant Campbell, not a stranger to 
this court,1 -or to a number of others, was 
convicted on a six count indictment, five 
invoh.-ing flrearms, and one cocaine. On 
this appeaLhe raises three principal com· 
plaints; one, to the derrials of his motion to 
suppress; two, alleging inadequacy of the 
evidence as to cocaine, and three, challeng
ing the court's admission of evidence of his 
refusal to e..\:ecute handwriting exemplars. 
Other claims we have noted, but do not 
fmd to require commenL 

Most of the evidence was obtained in a 
search of Campbell's apartment pursuant 
to a warrant issued for "cocain~" and "a 30 
calibre carbine assault rifle and a 25 calibre 
auto pistol." The search disco\•ered vari
ous cocaine paraphernalia, including scales, 
cutting and _other equipment, and approxi
mately 1,000 glassine envelopes, but no 
cocaine except measurable residue attached 
to the equipment. Also discovered, con
cealed· in various receptacles, we-re four 
f'll"eann silencers, unre-gistered, in violatlon 
of 26 U.S.C. § 5861(dl. and three rifles and 
tw'o handguns,~ some or all of which were 
also concealed. 

We deal first with the motion to suppress 
with respect to cocaine. The basis of the 
warrant had been an affidavit by drug offi
cer Manzi_ This, in tum, was based upon 
statements to him by a Chester Smolenski, 
and a con:fidential informant, hereafter CI. 
Smolenski had had no previous connection 
with the -police as an informant except. 
apparently, to have reported to the state 
police in June 1980, that defendant, with 
whom he .had allegedly been previously as
sociated. had assaulted and robbed him. 
Smolenski.informed Manzi in Augnst, 1982 
that he had dealt in cocaine with defendant 
until their falling out in 1980, and that 
since then he feared for his life. Other 
than this, Smolenski figured only in the 
fl!"earms aspect of Manzi's affidavit. 

1. Campbell v. United Statf!S, 1 Cir., 1962, 303 
F.2d 747, rev'd, 373 U.S. 487, 83 S.Ct. 1356, 10 

occasions in the fall of 1982, telling him he 
had been in defendant's apartment in July, 
Augnst, and September, and had seen c<>
caine and varlous cocaine paraphernalia. 
and that defendant bad offered to front 
cocaine to CI for sale and later payment. 
In support of his reliability, the affidavit 
noted that CI had identified a photograph 
of the defendant, and had been seen on 
occasions to ent~r defendant's premises. 
His name and address were known to the 
police; he had no known motive to lie. 
received no inducement, and came forth on 
his own. Judging the total circumstances, 
Illinois " Gates, 1983. 462 U.S. 213, 103 
S.Ct. 2317, 2328, 76 L.Ed.2d 527, and the 
deference due the magistrate's findings, 
United States v. Ventresca, 1965, 380 U.S. 
102, 107-09, 85 s.c::. 741, 745-46. 13 
L.Ed.2d 684, although the question may be 
clOse, we find these factors, cumulatively, 
to furnish a sufficient independent "sub
stantial bas.is" for crediting CI's account. 
Illinois''· Gates, ante, 103 S.Ct. at 2327-31 
United States t•. Harris, 1971, '403 U.S. 
5iS, 581, 91 S.Ct. 20'15, 2080, 29 L.Ed.2d 
723. In substitution for a track record of 
reliability is the fact that he was not a 
professional informant, but a private citi
zen with no known criminal record or other 
criminal contacts. who came forward on his 
own. Under such circumstances the infer· 
mant's story may be more easily accepted, 
and we belie;·e the magistrate justified in 
doing so here. See Gates, ante, 103 S.Ct. 
at 2329; United States v. Burke, 2 Cir., 
1975, 517 F.2d 377, 379-81; Uuited States 
v. Mark Polus, 1 Cir., 1975, 516 F.2d 1290. 
cert. deuied, 423 U.S. 895, 96 S.Ct. 195, 46 
L.Ed.2d 127. Nor was the information too 
stale when it came to assessing probable 
cause for possession of cocaine in N O\Tem
b~r, in view of the past history indicating a 
continuing business. See United States v. 
Herskenow, 1 Cir., 1982, 680 F.2d 847, 853; 
UnUed States t•. Di.Muro, 1 Cir., 1976, 540 
F.2d 503. 515-56. 

L.Ed.2d SOl. 

- i,; 
. '. 
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[3] The situation with regard to fire
arms is much more troubling. According 
to Smolenski, defendant robbed and as
saulted him in June 1980, using a 357 mag
num revolver and a 25 calibre automatic 
pistol. Ai that time defendant "always 
carried a gun."' At some undisclosed date 
a certain en, a confidential informant to 
Smolenski, gave Smolenski "two empty 
shell casings, one from a 30 calibre carbine, 
the other, a 30 calibre auto." We assume, 
from reading the affidavit as a whole, as 
well as from the fact that the court is 
unaware of automatics betv;een 25 and 32 
calibre, that the second ugo" was a 'tJ."PO for 
25. CII told Smolenski, again without 
date, that these weapons were in defend
ant's possession, and that defendant was 
planning to kill Smolenski . with one of 
them. The affidavit concluded, _ . _ _ 

"Dlle to the afore-me~tioned facts, furor:. 
mation and circumstances pre,;ously 
mentioned in the affidavit and due to the 
nature of criminal activity and the con
tinuing pattern of Camphe1l's criminal 
acti\;ty, there is probable cause W be
lieve that the items previously mentioned 
in this affidavit will be likely to remain in 
Campbell's possession or 4J his bedroom 
in connection with his unlawful criminal 
activity and personal criminal histor:y." 

The "personal criminal history" consisted 
of numerous criminal conYictions, the last 
in 1970 on a gun charge, and the assertion 
he had robbed Smolenski in 1980, and was 
engaged in the cocaine business. 

Nothing was kno"'D to the police about 
en, and there would seem, e\~en in the 
totality of the circumstances, no substan
tial basis for accepting his hearsay on hear
say. Shell casings could come from any
where. One could not find probable cause 
that defendant Vw"3.S presently in possession 
of a 30 calibre rifle on the basis that a 
hitherto unknown informant had said that 
some other individual, known only to him, 
had given him a casing, at some undis
closed date, allegedly coming from such a 
rifle in defendant's possession. While we 
would accept Smolenski's statement that 
defendant carried a 25 automatic in 1980, 
we could not regard this, and CII's asser
tion that h~ stJll had it at some undisclosed 
date, sufficient cause to believe it would be 
found in defendant's apartment in N ovem
ber 1982. If such minor matters can con
stitute probable cause for a firearms 

search warrant, any individual with a crimi
nal record involving firearms, and accepta
ble probable cause with respect to cocaine, 
can be sE:arched for anns at any time. The 
government cites no authority for such a 
broad proposition, and we must hold that 
the court erred in concluding that there 
was probable cause to search for fireanns. 
Cf. United States v. Harris, ante, 403 U.S. 
at 582, 91 S.Ct. at 2081 (criminal repute
tion, standing alone, insufficient to estab
lish probable cause.). 

[4] This does not mean that the fii-e
anns must necessarily be suppressed. If 
the district court should conclude on· re
mand that the police discovered the, or 
some of the, frrearms and silencers during 
the course of a legitimate search for co
caine, .then these items might be adrnissi· 
ble. See, e.g., United States <'. Winston, 
E.D.Mich., 1974, 373 F.Supp. 1005; af/'d, 6 
Cir., 1975, 516 F.2d 902; 2 W. LaFave, 
Search and Seizure§ 4.11 (1978). We ex
press no final ppinion on this question, 
however, because it was not addressed, ei
ther factually or legally, by tlie district 
court or the parties. · , c.:· - · · • 

. =·~·~----: ![ : •••. 

[5, 6] Defendant next challenges the 
sufficiency· of the evidence with respect to 
his conv-iction for cocaine. The indictment 
charged possession with intent to distribute 
"on or about" November 23.- During its 
deliberation the jury requested instruc
tions, and was told that it could convict 
defendant of intent to sell cocaine other 
than the found residue if it concluded that 
he had had further cocaine for sa1e within a 
reasonable time of the date stated in the 
indictment. As to this we find no error. 
'\\o"bere the time of an offense is not impor
tant, it may he alleged generally, and "on 
or about" permits a reasonable variance in 
dates. See United States v. Nunez, 1 Cir., 
1981, 668 F.2d 10, 11-12; United States t•. 
Antonell~ 1 Cir., 1971, 439 F.2d 1068, 
1070. In view of the amount of equipment 
discovered, still with residue present, it 
would be reasonable for the jury to con
clude that defendant was conducting an 
ongoing business, and that more substan
tial amounts of cocaine had been present 
within a reasonable time of the discovery. 

There was. however, prejudicial error 
with regard to the cocaine conviction. The 
court allowed the government to show that 
defendant 'iolated the court's order to fur
nish handv.--:riting exempla!"S. From this 
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the government was pennitted to argue the 
jury's right to draw unfavorable inferenc
es. Defendant challenges this as violating 
his Fifth Amendment right to avoid com· 
pelled testimorual self-incrimination, magni· 
fied by pe:rmitting comment thereon. At 
first blush there might appear to be no 
possible merit in this complaint, it being 
well settled that handwriting is a matter of 
physical characteristics which may be de
manded without infringing constitutional 
rights. See United States .,._ Euge, 1980, 
444 U.S. 707, 713, 100 S.Ct. 874, 879, 63 
L.Ed.2d 141. Indeed, it is the stock in 
trade of handwriting experts that some 
characteristics are so personally en
trenched that disguise is almost impossible. 
See Harrison. Suspect Documents, (1958) 
292, 349-51. In Gilbert <•. Callfornia, 
1967, 388 U.S. 263, at 26&-67, 87 S.Ct. 1951, 
at 1953-54, 18 L.Ed.2d 1178, the Court said, 
in holding that handwriting exemplars con· 
stitute "real or physical evidence" not with
in the Fifth Amendment privilege protect· 
ing communications, . _ 
·. "One's voice and handwriting are. of 

course, means of communication. It by 
no means follows, however, that every 
compulsion of an accused to use his voice 
or write_compels a communication within 
the cover of the privilege. A .mere 
handu'1"iting exem.pla·r. in contrast to 
the content of what is u•ritlcn, like the 
voice or body itself, is an identifying 
physicaLcharacteristic outside its protec
tion. United States " Wade, supra, 
[388 U.S. 218] at 222-223 [87 S.Ct. 1926 
at 1929-1930, 18 L.Ed.2d 1149]. No 
claim is made that the content of the 
exemplar v."as testimonial or communica
tive matter." (Emphasis suppl) 

[7] The government here, however, did 
not limit its demand to handwriting exemp
lars as such. When the agent stated the ~ 
words he~ wished written down. defendant 
replied that he wanted to see what he was 
to write, rather than take dictation. When 
the agent refused, defendant's counsel 
asked whether the agent would permit 
counsel to write out what defendant was to 
write, but this, too, was rejected on the 
ground-which was the fact-that the 
court had approved the government's pr<>
posed dictation procedure. Defendant re
fused to comply. even though the court 
held him in contempt. 

The only difference we see between dic
tation and being shown the ~words to write 

would be to discover defendant's choice of 
spelling. Asked by us why this was not 
testimonial content as distinguished from a 
4~ere exemplar," the government's only 
response was to cite United States v. 
Pheaster, 9 Cir., 1976, 544 F.2d 353, cert. 
denied. 429 U.S. 1099, 97 S.Ct. 1118, 51 
L.Ed.2d 546. where, at 372, the court said, 
in reply to the defendant's claim that tak· 
ing dictation might disclose that he mis
spelled words, 

"Like spelling, penmanship is acquired 
by learning. The manner of spelling a 
word is no less an 'identifying character
istic' than the manner of crossing a 't' or 
looping an 'o'. All may tend to identify a 
defendant as the author of a writing 
without involving the content or mess
sage of what is written.'' (Emphasis 
suppl.) 
The Pheaster court got off on the wrong 

foot. Basic penmanship, of course, is 
learned, but to say that the ultimate hand· 
writing is an intellectual process of learn· 
mg, as distingrrished from physical form, is 
simply not so. The distinction is. what 
caused the Court, ante, to exempt com
pelled handwriting from the Fifth Amend· 
ment. We agree that spelling may be an 
identifying characteristic no less than 
handwriting idiosyncrasies. The trouble is, 
from the standpoint of the Fifth Amend· 
ment, that it may be something more. 
When he writes a dictated word, the writer 
is saying, "This is how I spell it," -a testi
morual message in addition to a physical 
display. If a defendant misspelled a corn· 
mon word, and the document sought to be 
attributed to him misspelled it the same 
way, could it be thought that the govern
ment would not, quite properly, United 
States ''· Russel~ 3 Cir .. 1983, 704 F.2d 86, 
91, argue that there was a message 1 In
deed, the Pheaster court said exactly that, 
"The manner of spelling a word is ... an 
'identi.f)'ing characteristic.'" and then drew 
the v.-rong conclusion. Not surprisingly, 
the court cited no authority for its position. 

This might be tested another way; could 
the defendant be put on the stand and 
given a spelling test? Obviously, com
pelled ansv.•ers would be testimonial, or 
communicative. Yet that is precisely what 
the government proposed. At the same 
time, it did not deny that it had a probation 
file containing defendant's handwriting, 
both recent and old. We are not surprised 
that he suspected the government of .,..,nt· 
ing something other than handwritmg. 
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[8] Alternatively, the government 
claims that defendant, through cross-exam
ination of the agent, was permitted to 
bring out essentially why he refused to 
comply. Vile do not think so, but much less 
could we think a jury of la:ymen would find 
any self-asserted reason defendant might 
give would offset the court's order and the 
inference the court charged could be drawn 
from non-compliance. The order invaded 
defendant's Fifth Amendment rights, and 
no protest by him could cure the conse
quence of permitting adverse comment 
upon his exercising them. 

The government, properly, does not con
teud that, if error. it was harmless. De
fendant was not the only occupant of the 
apartment, and in this case the inferences 
drawn from his refusal could bave helped 
establish possession of the cocaine. Quite 
apart from this, portraying defendant as 
one who deliberately disobeys a court order 
because he fears the consequences of obe
dience, could not help but be prejudiciaL 

The convictiOns on all counts, the order 
denying the motion to suppress the fire
arms, and the order for contempt, are va
cated, and th~ case is remanded for further 
proceedings consistent herewith. 

On Rehearing _ 
ALDRICH, Senior Circuit Judge. On 

petition for rehearing the government· has 
been prompted to cite an FBI regulation, 
and advance reasons why, from the stand
point of obtaining accurate handwriting ex
emplars, there may be proper advantages 
in dictation over a written request; e.g., 
speed and surprise, to reduce conscious ma
nipulation. We accept this, but add that it 
should have been said before. We remain 
of opinion, however, that spelling is an 
intellectual process as distinguished from 
tbe pure physical habit or characteristics 
that make haodwriting demandable, and 
are surprised at the government's persist
ence in arguing otherv."ise. Requiring an 
intellectual process, however subtly, over 
obiection. is a clear "iolation of the Fifth 
Affiendment. 

Nor v.ill we accept the government's un
dertaking not to rely upon misspelling com
parisons. Even if no mention were made 
of it. a jury could well notice a duplication 
of mistakes. On the new trial we v.ill 
permit the use of dictsted exemplars. but 
only on the basis that, if any misspelling 
occurs, the jury be instructed-whether in 
fact true or not-that the government die-

tated the spelling, and that no inference is 
to be drawn therefrom. If defendant re
fuses to comply even on this basis, com
ment on the refusal shall be permitted. 

The petition for rehearing is otherwise 
denied. 

w""'===,.. 0 ~KEY !lUMBER SYSHM 

T 

Donna SWEENEY, et al., Plaintiffs, 
Appellees, 

v.' 

Joseph J. MURR..j.Y, Defendant, 
Appellee. 

Margaret Heckler, etc., Defendant,. 
Appellant. 

Donna S\V'"EENEY, et al., Plaintiffs. 
Appellees, 

v. 
Joseph J. l't!URR..j. Y. Defendant. 

Appellant. 

Nos. 83-1738, 83-1739 .. 

United Ststes Court of Appeals, 
First Circuit. 

Argued March 7, 1984. 

Decided April 27, 1984. 

__ The Secretsry of Health and Human 
Services and the Director of the Rhode 
Island Department of Social and Rehabilits
tive Senylces appealed from a decision of 
the United Ststes District Court for the 
District of Rhode Island, Francis J_ Boyle, 
Chief Judge, granting summary judgment 
to a class w hicb consisted of former AFDC 
recipients whose benefits were terminated 
for a specified period of time follov.;ng 
receipt of lump-sum income in a month in 
which they had no earned income. The 
Court of Appeals, Coffin, Circuit Judge, 
held that the rule providing that when an 
AFDC family receives a payment of nonre-
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w:·;'Y MCGILLEM 
VAn,,;IA COUNTY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

WASHINGTON, 

Plaintiff, 

DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 88-1-00428-l 

DEFENDANT McNEIL'S AMENDED 
RESPONSE TO PLAINTIFF'S 
OMNIBUS MOTIONS 

____________________________ ) 

COMES NOW the above-named Defendant, RUSSELL DUANE 

19 McNEIL, by and through his attorneys, amending his response to 

20 Plaintiff's omnibus motions as follows: 

21 Defendant states the general nature of his defense as 

22 -follows: 

23 The defense enters a general denial to the charges and 

24 offers no affirmative defenses to any of the elements of the 

25 -crimes charged. 

26 

27 

28 

DATED this 12th day of July, 1989. ~----·-

_:1 :'l /'" 
29 

30 

3J.. 

32 

33 

34 

35 

36 

I I I 

-DEFENDANT McNEIL'S AMENDED 
RESPONSE RE OMNIBUS MOTIONS 

..-··· ,: J,.. ... r 
.( / 

THOMAS .\!O,T.H~L 
CHRISTOPHER S. TAIT 
Of Attorneys for Defendant McNeil 

L..AW OFFICES OF 
PREOILETTO, HALPIN, CANNON, 

SCHARNIKOW 8: BOTHWELL. P.S. 
30:::1: N. 3-RC ST,, P. 0. &OX 21Z9 

YAKIMA, WASHINGTON 98907-2129 
TEL.. 248-1900 AREA CODE 509 
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BETTY MCGillEN 

YAKIMA COUNTY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

WAIVER OF TRIAL 
TIME LIMITS 

My name is Russell McNeil. I am currently being held in 
the Yakima County jail. I am charged with one count of 
aggravated first degree murder, and one count of being an 
accomplice to aggravated first degree murder. The prosecutor has 
requested the death penalty for both crimes. My attorneys are 
Chris Tait and Tom Bothwell. 

I was 17 years old on january 7, 1988, which is the date on 
which these crimes were allegedly committed. I turned 18 on 
August 15, 1988. 

By order entered March 15, 1988, the juvenile Court in 
Yakima County declined jurisdiction in my case. and I was 
remanded to adult court. 

I was arrested on january 27, 1988, and have been in 
custody ever since that date. 

My attorneys filed and argued a motion to dismiss the death 
penalty notice because juveniles are not elgible to receive the 
death penalty in Washington. That motion was denied. We filed a 
Petition for Discretionary Review, asking the Supreme Court of 
Washington to rule on that issue before trial, but that Petition was 

WAIVER OF TRIAL 
TIME LIMITS 1 

JUL 121989 

~P£RIOR COURJ ' CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

THE LANDMARK 8UllD1NG 
· 230 SOUTH SECOND STFIEET 

SUITE 201 
YAKIMA, W~HINGTON £16901 
TELEPHO~~E (5091 24-9-1346 
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denied. We then continued this case until the United States 
Supreme Court handed down its ruling on the Constitutionality of 
the death penalty for juveniles. That opinion was reviewed by 
my lawyers for the first time on june 26, 1989. A scheduling 
order was entered, with my consent, which provided that my 
case would go to trial60 days after the U.S. Supreme Court 
opinion was issued. That 60 day period ends on August 25. 1989. 

I am now asking that my trial begin on September 5, 1989. 
I consent to that trial date, even though it is a few days beyond 
August 25. 1989. I sign this waiver freely and voluntarily. I 
have reviewed it with my attorney. No threats or pressure or 
coercion of any kind has been used to obtain my signature on this 
document. I know what I am doing, and I ask the Court to 
approve this waiver. 

' 

DATED this \2__ day of July, 1989. 

WAIVER OF TRIAL 
TIME LIMITS 2 

-~ 'P> {1/\j-~ 

ATTORNEY FOR MCNEIL 

CHRISlDPHER TAIT 
ATIDRNEY At~D COUNSELOR AT LJ<W 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON '38901 
iE\.EPHOtiE (!:.OS) ~-1346 
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IN THE SUPERIOR COURT OF THE STATE OF 

.. :: . f~ lfD F\f~1 y~~IMA COUNTY 

IS JUi.. ll 1989 

WASHINGTO~ETTY MCGillHJ 
YAriiMA COUfm' ClER 

STATE OF WASHINGTd#! JU._ - ) 

vs. 

. .·.f" 
Plaintiff-,. ~-~)-. ·;c NO. 

t-·•;f:"·- ~ 
88-1-00428-l 

· -lloc;·\''' · )• · 
~ - . ) . 

''/' ) 
ORDER ON OMNIBUS APPLICATION 
BY PLAINTIFF 

RUSSELL DUANE McNEIL, ) 
) 

Defendant. ) 

-THIS MATTER having come on for hearing on April 10, 1989, with 

the defendant present and represented by his attorneys CHRIS TAIT 

and TOM BOTHWELL, and the State of Washington being represented by 

JEFFREY C. SULLIVAN, Yakima County Prosecuting Attorney and HOWARD 

W. HANSEN, Deputy Prosecuting Attorney for Yakima County, and the 

Court having heard the Omnibus Application of the State pursuant to 

CrR 3.5 and CrR 4.5 and the defense responses provided to these 

requests, and the Court having considered the arguments of counsel; 

now, ·therefore, the court hereby finds and orders as follows: 

11 0. The 3.5 hearing in this case shall 
recommence after the trial court has 
reviewed the taped statement of the 
defendant, in camera, and the parties 
have submitted authorities to the trial 
court on the issue of whether this shall 
be an open hearing. 

-YDa_ 1. The d~f f~~~nies that Russell McNeil 
u~ struck an blows to either victim, denies 

he killed ither victim, denies the murders 
were premeditated, and states that no 
defense of diminished capacity will be 
raised by the defense. 

2. The defense will not rely on an alibi. 

3. The defense will not rely on a defense 
of insanity. 

7. The defendant agrees to and shall provide 

118-
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a handwriting exemplar to the Yakima Sheriff's 
Department using the standard forms used for 
taking such samples as long as defense counsel 
is present at the time of the takin~ of the 
exemplar and it is non-testimonial 1n nature. 

8. The defendant will not claim incompetency 
to stand trial. 

4 and 9. The defense shall provide the State 
a list of their witnesses, their addresses, 
and a written report of their oral or written 
statements and the results of any of their 
scientific tests, experiments, or comparisons 
to be offered as evidence in this case, all 
by July 1, 1989. 

10. The defense states it present!¥ does not 
have any physical or documentary ev1dence in 
their possession. 

All of the requests of the state's Omnibus Application are 

continuing requests throughout all of these proceedings so that 

whenever additional information or evidence covered by this 

application becomes known to the defense, they have a continuing 

duty to disclose such information or evidence immediately to the 

Court and to the Yakima 

DATED this // 
' 

County-P~~~uting Attorney's 

day o/?, 1989. 

Presented by: 

N~wAILJ/6.-M. 
HOWARD W. HANSEN ' 
Deputy Prosecuting Attorney 

Approved as to form, copy received, 
notice of presentation waived: 

Office. 

28 THm1AS BOTHWELL 

29 

30 CHRIS TAIT 
A~~orneys for Defendant 

HWH3 (G) 
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IN THE SUPERIOR COURT OF THE STATE OF WASHIB~MCGfllEN 

STATE OF 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

YAKiMA COUNTY CLERK 

NO. 88-1-00428-l 

ORDER GRANTING DISCOVERY 
TO THE STATE 

THIS MATTER having come on regularly before the above

entitled court upon the motion of the plaintiff herein; the 

defendant appearing personally and being represented by his 

attorneys CHRISTOPHER TAIT and THOMAS BOTHWELL of Yakima, 

Washington; the court having considered the evidence 

presented on this motion, as well as the files and records 

herein, and having heard the arguments of counsel, and being 

fully advised in the premises; and the Court having found 

that the letter hereinafter described is evidence in this 

case and subject to discovery by the State of Washington; 

now, therefore, 

ea~e the letter currently in its possession that was 

originally written and mailed by the defendant Russell Duane 

McNeil to Melanie Sequeido, and thereafter passed from 

Melanie Sequeido to Veronica Martinez to JoAnne McNeil and 

J'l~ 
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sometime during the summer of 1988 was given to an employee 

of the Tait Law Firm by JoAnne McNeil, the mother of the 

defendant. 

DONE IN OPEN COURT this II 

HOWARD W. HANSEN 
Deputy Prosecuting Attorney 

Approved as to form, copy received: 

CHRISTOPHER TAIT 

THOMAS BOTHWELL 
Attorneys for Defendant 

HWH4 (G) 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

WASHINGTON, 

Plaintiff, 

DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 88-1-00428-1 

DEFENDANT'S RUSSELL McNEIL'S 
RESPONSE TO THE STATE'S 
l10TIONS FOR DISCOVERY OF 
EVIDENCE AND ADDITIONAL 
HANDWRITING EXEMPLAR 

__________________________ ) 

COMES NOW the above-named Defendant, RUSSELL DUANE 
20 McNEIL, by and through his attorneys, and responds as follows to 
21 the motions of the Plaintiff, State of Washington, for (1) 
22 Discovery of evidence in possession of the defense; and (2) 
23 Additional handwriting exemplar. 
24 

25 I. DISCOVERY OF EVIDENCE IN POSSESSION OF THE DEFENSE 
26 The Defendant asserts two bases, as reasons why the 
27 State's motion should be denied: (1) Attorney-client privilege; 
28 and ( 2) 
29 

Attorney work product. 

The parameters of the attorney-client privilege are 
30 summarized by Professor Tegland in SA Washington Practice, §170-

31 175 (1989). The statutory basis for the attorney-client privilege 

32 is RCW 5.60.060(2). 
33 The privilege extends to both oral and written communi-
34 cations. Victor v. Fanning Starkey Co., 4 Wn.App 920 (1971). The 
35 

36 

I-DEFENDANT McNEIL'S RESPONSE 
TO STATE'S MOTIONS 

LAW OFFICES OF 
PREDILEITO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
30%. N. 3RD ST., P. 0. BOX 2.129 

q-

YAKIMA, WASHINGTON 9B907-2129 N 17 I TEL, 248-1900 AREA COOE !509 V\ 
·-------------------------



·~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

• • 
privilege should be distinguished from the "work product" rule 

restricting pre-trial access to papers and other tangible evidence 

in the possession of an attorney. 

RCW 5.60.060(2) says nothing about confidentiality, but 

our appellate courts have interpreted the privilege as barring 

evidence of communications 

intended as confidential. 

only when the communications were 

It is generally held that the privilege belongs to the 

client, and that the privilege may be asserted by either the 

client or the client's attorney on behalf of the client. 

As Professor Tegland notes: 

Although the statute defining the attorney-client 
privilege contains no exceptions, the courts have for 

-years held that the privilege does not protect communica
tions in furtherance of a crime or fraud. 

19 SA Washington Practice, §173. For example, in State v. Olwell, 64 

20 Wn.2d 828 (1964), our Supreme Court described a procedure whereby 

21 an attorney could be compelled to provide to the prosecution an 

22 alleged murder weapon. Although the State in the case at bar 

23 cites Olwell, it should be distinguished. Professor Tegland also 

24 notes the general rule that: "The exception does not apply to 

25 communications after the crime or fraud is executed. These 

26 communications remain privileged." Supra, §173, citing Hartness 

27 v. Brown, 21 Wash. 655 (1899). 

28 

29 The attorney-client relationship binding defense counsel 

30 and Mr. McNeil in "the instant case constrains counsel from fully 

31 responding to the factual allegations, on the record. This Court 

32 may desire to proceed in camera for further consideration of this 

33 matter. However, defense counsel asserts in good faith that the 

34 

35 
36 

2-DEFENDANT McNEIL'S RESPONSE 
TO STATE'S MOTIONS 

LAW OFFICES OF 
PREDILElTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
:J.OZ N. 3RC ST., P. 0. 60X 2.129 

YAKIMA, WASHINGTON gs907-2t29 
T!!:L. 248-1900 AREA COD!!: 509 
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asserted evidence should be held to be within the attorney-client 

privilege 

discovery. 

and free from or not subject to the motion for 

II. WORK PRODUCT 

CrR 4. 5 authorizes a 1 imi ted scope to the right of the 

State to compel examination or discovery of work product. The 

alleged evidence should be held as not within the scope of CrR 

4. 5. As noted above, the work product basis for resisting this 

is distinct from the attorney-client motion for 

privilege, as 

discovery 

described by Professor Tegland: 

Pretrial discovery is, of course, subject to the 
attorney-client privilege, but the discovery rules go on 
to add other refinements and restrictions peculia::: to 
this discovery process. The rules restricting pretrial 
access to a lawyer's work have generated case law wholly 
separate from the cases interpreting the attorney-client 
privilege. 

SA Washington Practice, §175. 

Defense counsel asserts that the requested documents are 

23 
within the scope of protected attorney-client work product. 

24 

25 

26 

III. MOTION FOR ADDITIONAL HANDWRITING EXEMPLAR 

Defendant McNeil objects to any further 

27 
exemplars. 

handwriting 
28 

He has 

exemplar 

already provided, in good 

as previously required. 

handwriting 

faith, the 

There is no 

29 

30 

31 

32 

33 

34 

35 

36 

3-DEFENDANT McNEIL'S RESPONSE 
TO STATE'S MOTIONS 

LAW OFFICES OF 
PREOILETIO. HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
302. N. :lRD ST., P. 0. POX 212~ 

YAP:.lMA, WASHINGTON 98907~2129 
TEL. 248-1900 ARI!A. CODE:: 509 
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authority for requiring Defendant McNeil 

examination. 

DATED this lOth day of July, 1989. 

I I I 

4-DEFENDANT McNEIL'S RESPONSE 
TO STATE'S ~lOTIONS 

to undergo another 

submitted, 

Defendant McNeil 

LAW OFFICES OF 
PREDIL.ETTO. HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
30:;!: N. 3RC ST,, P.O. BOX 21:Z.'O 

YAKIMA, WASHINGTON 98907-212.9 

TEL. 248-1900 AREA CoDE l509 
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t~lh.~IID 
JUl10 1989 ' 

Roll No. 354 70ftr 

. '' " ' ., ,-, A"' n zs qmv MtllllUN, YAKIMA COUN'fY et.ERK 
IN THE SUPERIOR cOURq\lc:lF-THE STATE OF WASHINGTON 

IN AND FOR"{ AKIMA COUNTY 
c' nF .. ' '. 
- ' - n,.... :•' ~ yll' ~- .. · 
)' .. STATE OF WASHINGTON, 

Plaintiff, 

vs. 

. RUSSELL DUANE McNEIL, 

Defendant 

) NO. 88-1-00428-1 
) 
) 
) 
) 
) 
) 

ORDER AUTHORIZING 
PAYMENT BY 
YAKIMA COUNTY 

The Court having considered the MOTION FOR ORDER 
APPROVING ATTORNEY FEES AND EXPENSES for the month of 
APRIL, 1989, it is hereby: 

ORDERED that the following be paid by the appropriate 
Yakima County office forthwith: The sum of S 12.50 payable to 
attorney CHRISTOPHER T AIT, 230 South Second Street, Suite 201, 
Yakima, W A 98901; and the sum of $600.00 to DIANA G. 
PARKER, in care of the offices of attornev CHRISTOPHER T AIT, at 
the above address. 

DATED this _g_ day of jULY, 1989. 

F.j 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA COUNTY 1 

!7D 

CHRISlOPHER TAIT 
ATTORNEY AND COUt~SELOR AT LAW 

THE LANDMARK E!.UILOING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGlON 98'301 
TELEPHONE (509) 24&13-16 
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BErry 
YAKIMA CO~CGfLL£N 

. u;:; JUL lC fll'i 11 25 NTy CL£R/f 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

: '}N .A,('ID. FOR },"AKIMA COUNTY 
_._ ' . 

STATE OF WASHINGTON, ) 
) 

-Plaintiff, ) 
) 

vs. ) 
) 

RUSSELL DUANE McNEIL, ) 
) 
) 

Defendant ) 

NO: 88-1-00428-1 

DEFENDANT'S MOTION 
AND SUPPORTING 
DECLARATION FOR 
ORDER APPROVING 
ATTORNEY FEES 

MOTION 

DEFENDANT'S MOTION 
AND SUPPORTING DECLARATION 
FOR ORDER APPROVING 
ATTORNEY FEES 1 

1~9 

CHRISTOPHER TAIT 
ATI'DRNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 96901 
TELEPHONE t509) 248·1346 
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DECLARATION OF COUNSEL 

CHRISTOPHER T AIT, under penalty of perjury of the laws of 
the State of Washington, hereby certifies and declares that the 
following is true and correct 

The Undersigned is one of the court-appointed counsel for 
defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and incorporated by reference is my 
statement of time expended, together with that of our private 
investigator in this case for the month of june, 1989. r¥' 

SIGNED AND DATED at Yakima, Washington, this ...2..._ day of 
july, 1989. 

Of Attorneys for Defendant McNeil 

DEFENDANT'S MOTION 
AND SUPPORTING DECLARATION 
FOR ORDER APPROVING 
ATTORNEY FEES 2 

CHRIS10PHER TArT 
AnDANEY AND COUNSELOR Fd LAW 

THE LANDMARK BUILDING 
230 SOlJTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 98901 
TELEPHONE \509) 248-1346 
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RECORD OF TIME 
CHRISTOPHER T AIT JUNE 30. 1989 
STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE 

611/89 

6/2/89 

6/S/89 

6/9/89 

6/12/89 

6/13/89 

6/26/89 

6/29/89 

IN/OUT McNeil Activity 

Out Conf TAB, review briefing. Conf DP 

Out Conf CT, review photos, corresp. HH 

Out ConfDP 

Out Conf DP, review Pros Docs 

Out Conf Dr, Conf DP 

Out Conf Dr, Conf DP 

Out Review Opinion USS 

Out ConfDP, TAB 

TOTAL HOURS 
10.25 Out-Of-Court Hrs at $50.00 Per Hour 

TIME 

2.00 

1.00 

.25 

1.00 

2.50 

2.00 

.so 
.L.Q_Q 

10.25 
$512.50 
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RECORD OF TIME 
DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activity TIME 

6/16/89 Out Prepare mit materials, conf VF 2.00 

6/19/89 Out Letter to DR, call re USS (3) 1.00 

6/20/89 Out LDCons JM .so 

6/22/89 Out Review TAB docs, letter to cl, 3.00 
leter to RM 

6/23/89 Out LD Cons KB, call to Bd Comm. .75 

6/26/89 Out Jail conf c1 1.00 

6/27/89 Out LD Cons RB, call to SK, letter to JMN 3.50 
review corres DK, LD cons RB re WW 

6/28/89 Out Conf VF. call jail, conf VF, c1 conf 2.75 

6/29/89 Out Conf CT. client letter, calls to TV, etc 3.50 
Jail conf c1 (DP/CT) 

6/30/89 Out Call press, news, etc., prepare C/V 6.00 
materials, conf Cf, letter to SS, jail 
conf (DP/Cf), LD Cons RB, call H. Rep 

TOTAL HOURS 24.00 

24.00 Out-Of-Court Hrs. at $25.00 Per Hour = $600.00 
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IN THE SUPERIOR COURT OF THE'-ST ,.{.:;.E: OF WASHINGTON- I i 
'\ '- ._', -~~~- h,...._-..• ~-~-.-.1 ~ ~ ~ {~ 

IN AND FOR YAKIMA COUNTY,. r· , 9 ,-"~ ,_~ .. ' 
,__ JUn _.,v \. c-J 

STATE OF WASHINGTON, 
Plaintiff 

McNEIL, Russell 

Defendant 

-- v ' -G' LLI' N !kiT: f;!r, 1 ~ v 
YAK\tM COUtHY CLER,\ 

88 1 428 1 No. __ ~~~~~~--------

THE ABOVE ENTITLED CASE has been set for trial 

TUESDAY 7/11/89 9:00 a.m. 
(Day) (Date) (Time) 

Non-Jury HEARING Jury ___________ No. Days ____ ,l_ ____ _ 

TYPE OF ACTION MOTIONS 
TO BE HEARD IN JAIL COURTROOM #2 

CHRISTOPHER TAIT 
__ _____:H=:O::::W:.::A=R:::D-'=H~AN=S::::Eo:;N:_-.:_· __ __:_ __ · __ " :.J THm1AS BOTHWELL 

Attorney for Plaintiff(s) Attorney for Defendant(s) 
') - n 'I'. r ,. ' ·, _., ''t7r n" 

PRE.,-ASSIGNED ±l?: v _-:i,., ~-- · 
JUDGE GAVIN SUPERIOR COURT ADMINISTRATOR 

COPY RECEIVED BY _________________________ DA Tl:_ ______ _ 
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JUN 21 "1383 

BETTY MCGILLm 
YAKIMA COUNTY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND.FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, 
No. 88-1-00428-1 

Plaintiff, 

12 . vs. 
13 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENDANT'S RUSSELL McNEIL'S 
RESPONSE TO THE PROSECUTOR'S 
MEMORANDUM IN OPPOSITION 

14 

15 

16 

17 

18 

RUSSELL DUANE McNEIL, 

Defendant. __________________________ ) 
TO MOTION FOR BILL OF 
PARTICULARS 

COMES NOW the above-named Defendant, RUSSELL DUANE 

19 McNEIL, by and through his attorneys, and responds as follows, to 

20 the Prosecutor's MEMORANDUM IN OPPOSITION TO MOTION FOR BILL OF 

21 . PARTICULARS. 

22 With all due respect, the Defendant must suggest that the 

23 Prosecutor seems to have missed the point of the defense effort by 

24 way of defense motions. The defense is basically moving this 

25 Court alternatively: First, the Defendant is asking the Court to 

26 . compel the Prosecutor to explain and identify if his office has 

27 any standards or criteria by which his office determines whether 

28 to file a special notice, requesting the death penalty. Secondly, 

29 we are asking that the Prosecutor indicate what those standards or 

30 criteria are, if any he has. Thirdly, we are asking for 

31 information relative to those criteria, as applied in this 

32 particular case. Lastly, or in the alternative, we are asking 

33 that the special notice and request for death penalty be dismissed 

34 in the event the Prosecutor's response to these previously, just-

35 stated motions is deemed inadequate or insufficient. 

36 

1-DEFENDANT'S RESPONSE TO 
PROSECUTOR'S MEl-lORAN DUM 

LAW OFFICES OF 
PREDILETTO. HALPIN. CANNON. 

SCHARNIKOW & BOTHWELL. P.S. 
30%. N. 3RD ST,, P. 0, BOX 2.129 

YAKIN'A, WA~HJNGTON 96907-2129 

T:t:L. 248-1.900 AREA COD!!: 509 
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The MEMORANDUM IN OPPOSITION TO MOTION FOR BILL OF 

PARTICULARS 

disposit-ive. 

cites 

There 

various authorities, none of 

are absolutely no Washington 

which are 

state cases 

holding that the defense does not have a right to the information 

it is requesting by way of the instant motions. In fact, on 

information and belief, it is alleged by the defense that there 

have been numerous Superior Court proceedings involving requested 

death penalties in which the Prosecutor has been required to 

provide the very type of information requested now by Defendant 
12 McNeil. 
13 The Prosecutor's Memorandum includes the following 
14 

15 

16 

17 

18 

19 

20 

21 

statement: 

"The defense also cites several Washington cases as 
authority that the trial court may review the pre-trial 
actions of the Prosecuting Attorney and, therefore, 
invites the trial court in this case to do so in some 
unspecified manner. 

Prosecutor's Memorandum, page 4. 

The defense has specified 
22 tion can be provided. There 

can be provided. 

are 

a manner by which this informa

numerous ways in which the 
23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

information The prosecutor is improperly 

resisting all manner of disclosure. 

The Prosecutor's Memorandum includes the following 

additional statement: 

In the present case, there are no agreed upon facts or 
circumstances concerning any aspect of this trial that 
the State is aware of. The State invites the defense to 
reveal what facts they believe are agreed upon or 
~ndisputed in this case which could form the basis of a 
pre-trial court ruling to strike the death penalty 
aspects of this case. 

Prosecutor's Memorandum, page 5. 
34 

35 

36 

With all due respect, Defendant McNeil through the under

signed must indicate he has absolutely no understanding of the 

2-DEFENDANT'S RESPONSE TO 
PROSECUTOR'S ME!10RANDU!1 

LAW OFFICES OF 
PREDILETrO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
30% N. ::!I:RC ST., P.o. BOX 2.129 

YAKIMA, WASHINGTON 98907-2129 

TI!:L. 248-1900 AREA CODE 509 
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point of this paragraph of the Prosecutor's Memorandum. The 

defense respectfully resists any assertion that there must be some 

quantum of agreed upon facts or stipulation before the Prosecutor 

should be compelled to provide the information requested by way of 

the defense motions. The Defendant is at a loss to understand 
8 what facts the Prosecutor thinks must be present in order for him 
9 

10 

11 

12 

13 

14 

15 

to be 

defense. 

recent 

required to 

In further 

case from 

reveal the information requested by the 

support of this motion, the defense offers the 

the United States District Court, Central 

~District of Illinois, United States of America ex rel. Charles 

Silagy v. Howard Peters, III, et al., copy attached, wherein the 
16 court finds the Illinois statute unconstitutional in part because 
17 of the lack of mere specific guidelines relative to prosecutorial 
18 discretion. We respectfully submit that the Washington statute 
19 has this same vice, particularly if the Court will not grant the 
20 _defense motions herein. 
21 

22 
23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 
36 

DATED this 21st day of June, 1989. 

I I I 

-3-DEFENDANT' S RESPONSE TO 
PROSECUTOR'S !1EMORANDUI1 

Respectfully submitted, 

FOR: THm1AS BOTHWELL 
Of Attorneys for Defendant !1cNeil 

LAW OF='FICES OF 
PREDILE:lTO. HALPIN. CANNON. 

SCHARNIKOW & BOTHWELL, P.S. 
:!IOZ N. 3RD ST., P.O. BOX 212.~ 

YAKIMA, WASHINGTON 98907-'2129 

TE~ 248-1900 ARE:A C:ODE: 509 



A0 450 (Rev. 5/85} Judgment in a Ciwil Ca.$ 
(''\' "./ 

. 'i \ ·-

\~ ..... ~~. <::::.~' L! 
~ 

~nite:O ~tates ~ istrirt 

• FIL.ED 

/.I.PR 2 ; \9c9 

f1i if~~ M. V:.~TERS, Clerk 
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CENTRAL DISTRICT OF ILUNOIS 
CENTRAL ILLINOIS 

-----------------DISTRICT OF-----------------

UIHTED STATES OF AMERICA, 
ex rel. CHARLES SILAGY 

V. 

HOWARD PETERS, III, et al 

JUDGMENT IN A CIVIL CASE 

CASE NUMBER: BB-2390 

0 Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried and the jury has rendered 
its verdict. 

:x_ Decision by Court. This action came to trial or hearing before the Court. The issues have been tried or heard and a 
decision has been rendered. 

IT IS ORDERED AND ADJUDGED THAT A 1-IRIT OF HABEAS CORPUS ISSUE IN THIS CASE 

VACATING THE PETITIONER'S SENTENCE OF DEATH. THE STATE HAS 120 DAYS 

TO RESENTENCE THE PETITIONER, OR HE SHALL BE RELEASED. COURT'S OWN 

MOTION, THE EXECUTION OF THIS ORDER IS STAYED PENDING APPEAL BY THE 

PARTIES. 

l\ERIL 29, 1939 JOHN M. WATERS 

Date 
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UNITED STATES DISTRICT COU~ 
CENTRAL DISTRICT OF ILLINOIS (;_rR '<::: • y;'L ~ 

UNITED STATES OF AMERICA, 
ex rel. CHARLES SILAGY, 

·petitioner, 

vs. 

HOWARD PETERS, III, 
and ~EIL HARTIGAN, 

Respondents. 

) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

FINAL ORDER 

JC:·;;~ r.i. \'.'~-;·i::-.3, Clark 
U s D\Sii;;CT COURT 
. . ~ ., L"'"'··' 

~~NEilL D\STiUCT 0' '·· n··~,~ 

No. 88-2390 

This is a habeas corpus proceeding under 28 u.s.c. § 2254. For 

the reasons stated in this order, the writ will issue directing that 

the petitioner be resentenced within 120 days. 

BACKGROUND 

In the late hours of February 13 and the early hours of 

February 14, 1980, in Vermilion County, Illinois, two women were 

brutally beaten and murdered. The petitioner, Charles Silagy, was 

prosecuted for the murders and convicted. There is no doubt that 

Silagy killed the two women. 

In his voluntary confession to the police, Silagy described 

what he did to the first victim: 

[S]he ... got a little rowdy with me, and I slapped 
her glasses off of her .face, and ••• she said some thin' 
else, and I reached up with my left hand and grabbed 
her by the throat and started choking her. My truck 
done a spin-around, and killed itself, and I. .• shut 
it off and started chokin' her ..• some more, and kept 
chokin' her and •.• a car come up from the south, and 
so I acted like we was makin' out, and the car 
was ••• all clear, and I commenced chokin' her with my 
left hand, and .•• then I decided I didn't have enough 
room, or somethin' ..• in the truck ..• so ! .•• fought 
with the door for a little bit, and I dot it open 
from the outside, and ••. because it will not open from 

1 



• • the inside. Had to crank the window down ••• and all 
this time I still got ahold of her throat. And 

:chokin' her. And so I throwed her out on the ground 
and ••• r got outta the truck, and I started a-stompin' 
on her and jumpin' up and down, and on her head, 
~and ..• then I drug her across the road, and she was 
still breathin', so I ••• took out my pocket knife and 
~opened it and· pulled her coat and blouse away, and 
stabbed her approximately five or six times in the 
chest ••. on the ••• left ..• left-hand side ••• and ••• then I 

_left her lay there •••. 

Record at C-386. 

He also told how he killed the second victim: 

[S]o I reached down and ••. picked her up and ••• started 
to pick her up, and she turned a table over, and ••• I 
tried to •.. take her to the door, and she wouldn't let 
go of that table, and finally I got her broke loose 
from the table, and I throwed her over toward the TV, 
which was back to the east, which the door is to the 
northwest .• from where we were originally. And ••. I, 
uh ... throwed her down, and her head hit the coffee 
table, and I went over, and .•. kicked her a couple o' 
times in the head, and then I proceeded to go to 
a ••• drawer, to where the silverware ••• the big knives 
and butcher knives and utensils were kept at ••• it was 
separate from the spoons and forks and things 1 ike 
that. And ..• picked me out a knife that I knew 
would •.. not bend, and •.. I went back over and snatched 
her blouse on the left side and yanked it back, 
and ••. stabbed her •.• four times continuously in the 
chest. 

Record at C-387. 

In the sentencing stage of the case,l Silagy elected to proceed 

1Il:. Rev. Stat. ch 38, ' 9-l{d) says in pertinent part: 
1-lhere requested by the State, the court shall conduct a 

separate sentencing proceeding to determine the existence of 
factors set forth in subse-::tion (b) and to consider any 
aggravating or mitigating factors as indicated in subsection 
(c). The proceeding shall be conducted: 

1. before the jury that determined the defendant's 
guilt; or ••. 

The consideration of the factors under subsection (b) is the first 
phase in which the question whether the case is one in which the 
death penalty may be imposed is decided. The consideration of the 
fac~tors under subsection (c) is the second phase in which the 
que.stion shall the death penalty be imposed is decided. 

2 



• • 
pro se. Silagy told the jury during the first phase, where it was 

determined that his offense was one to which the death penalty could 

apply: 

As you .have been instructed, there is two 
different verdicts. I instruct the jury to apply 
themselves and think back to your verdict that was 
rendered yesterday. Take all those i terns into your 
mind studying them very closely. Upon examing [sic] 
those items, do not hinder, do not look at me for 
sympathy because I don't want it. I ask you to look 
at it from my standpoint. There is two victims in 
this crime; they can not ask for sympathy because 
they are dead. Thank you. 

Record at 906. 

In the .second phase, to determine whether the death penalty 

should be imposed, Silagy addressed the jury and said: 

I would like to make a statement at this time. 
Ladies and Gentlemen of the jury, I'm sitting here 
today. I have voluntarily come up here and sat on 
this stand to tell you that I did, without any 
hesitation, stab and kill and stomp Cheryl Block; 
stomp and stab Anne Budde-Waters. I do not want 
sympathy from any one of you. Any decision that you 
would bring back would not be held against you in any 
form or £ashion by anyone in this Courtroom or any of 
my relations, nor by myself. Also, as has been 
submitted by the Defense, I mean, excuse me, the 
prosecution, three documents that have been processed 
through the legal process. All of those three items 
I've served some time for. Probation on one. On 
number two I took a plea bargain; got one to three 
years in the Illinois State Department of 
Corrections. I was placed in a maximum security 
penitentiary; released four months and twenty-eight 
days later. I was convicted on the second case which 
I received six to ten years. Went to the Appellate 
Court; got time cut, which they gave me three years, 
four months, and ten days. So I am well aware of the 
fact what lavs in front of me. I have no desire to 
sit in no ma~'s penitentiary. That's not a cop-out, 
and that's not a plea. What I am asking the jury is 
do not feel sympathy, feel empathy. If you can wear 
these ll's right now, do so. 

My next statement, 
the death penalty; and 
have it served upon me. 

I will say this: 
I will go to any 

I took two lives 
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• • own foolishness, not nobody else's fault. Mine. I 
paid twice before. I am willing to pay the price 

_now, and no hesitation. I will further state that 
under provisions within the law which will be 

_instructed by the Judge, he will tell you some of the 
things that can be and would be given upon me. I 

_assume, Your Honor, that would be correct? 

Record at 979-81. 

-The jury granted Silagy's request and returned verdicts finding 

unanimously that an aggravating factor existed warranting imposition 

of the death penalty and that no mitigating factor existed to 

preclude imposition of that penalty. The trial judge entered 

judgment on the verdicts and sentenced the petitioner to be 

executed. 

The petitioner sought to overturn the judgment in the Supreme 

Court of Illinois but his conviction was affirmed. People v. 

Silaqy, 101 Ill.2d 137 (1984). The petitioner also sought 

post-conviction relief in the trial court without success, and the 

post-conviction judgment was affirmed by the Supreme Court of 

Illinois. People v. Silagy, 116 Ill.2d 357 (1987). 

On November 7, 1988, the petitioner sought habeas corpus in 

this court to overturn his conviction. Silagy makes five main 

contentions in support of his petition that center on the following 

occurrences during the trial proceedings: 

1. The psychiatrists who were appointed by the court to 

examine Silagy and to assist him with his defense of insanity were 

not professionally competent. Silagy argues that the physicians, in 

making their diagnoses, relied on false information given to them by 

Sil-agy and reached professionally unacceptable opinions about the 

Detitioner's psychiatric state. As a result, Silagy's rights'to due 

4 



• • process, to equal protection, and to effective assistance of counsel 

were abridged. 

2. The clerk of the state court jury commission arbitrarily 

excluded from the jury venire all persons seventy years of age and 

older. That practice, Silagy argues, deprived him of a jury venire 

made up of a fair cross section of the community, taking away his 

Sixth Amendment rights and· his Fourteenth Amendment due process 

rights. 

03. Juror misconduct deprived him of his due process rights and 

his Sixth Amendment right to a jury trial. 

4. The trial court commit ted constitutional error by 

permitting Silagy to represent himself in the sentencing phase of 

the trial. The trial judge made no determination, the petitioner 

asserts, of his mental competency to refuse the assistance of 

counsel and to _elect not to offer any evidence in mitigation in the 

sentencing proceeding. This resulted in a loss of the petitioner's 

Fourteenth Amendment due process rights and his Eighth Amendment 

right to be free from cruel and unusual punishment. 

5. The prosecution did not give notice that the psychiatrists' 

test-imony would be relied upon by the State to support a finding of 

an ~ggravating circumstance to warrant the death penalty. The 

petitioner's statements to the psychiatrists were introduced in 

evidence against the him. The petitioner says that these 

occurrences violated his Fourteenth Amendment rights to due process 

and his right against self-incrimination under the Fifth Amendment. 

The petitioner raises two further claims. The first concerns 

Illinois' abandonment of. electrocution as a means of execution and 

5 



the_second deals wi~ erroneous testimony tha~he two victims were 

siblings. 

Finally, the petitioner attacks the constitutionality of the 

Illinois death penalty statute. He argues that it vests 

unrestricted discretion in the prosecutor to seek the death penalty 

and lacks basic notice requirements that result in Eighth and 

Four-teenth Amendment violations. 

RIGHT TO COMPETENT PSYCHIATRIST 

Prior to trial, in anticipation of raising an insanity defense, 

the petitioner moved for the appointment of psychiatrists. The 

trial court ordered Drs. Daniel Pugh and Arthur Traugott of the 

Carle Clinic in Urbana to examine Silagy to determine whether he 

"lacked a substantial capacity either to appreciate the criminality 

of his conduct or to conform his conduct to the requirements of law 

as a result of mental disorder or mental defect at the time of the 

offenses charged in this case." (Record at C-53.) The parties 

agree that the doctors relied, in formulating their diagnoses, to 

some extent on statements made by Silagy that were later found to be 

false. The petitioner now argues that because the court-appointed 

psychiatrists accepted Silagy's uncorroborated and false accounts of 

his experiences in Viet Nam, they were incompetent. As a result of 

that incompetency, the petitioner says, there is a great risk that 

the issue of his sanity was inaccurately resolved. 

The petitioner relies upon the Supreme Court's decision in Ake 

v. Oklahoma, 470 U.S. 68 (1985). In Ake, the Court held that: 

[l\1] hen a defendant demonstrates to the trial judge 
that his sanity at the time of the offense is to be a 
significant factor at trial, the State must, at a 
minimum, assure the defendant access to a competent 
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• • psychiatrist who will conduct an appropriate 
examination and assist in evaluation, preparation, 
and presentation of the defense. This is not to say, 
of course, that the indigent defendant has a 

-constitutional right to chose a psychiatrist of his 
personal liking or to receive funds to hire his own. 

-our concern .is that the indigent defendant have 
.access to a competent psychiatrist for the purpose we 
have discussed, and as in the case of the provision 
of counsel we leave to the State the decision on how 
to implement this right. 

Id. at 83 (emphasis added). 

The petitioner argues that "because the diagnoses of Drs. Pugh 

and Traugott are now known to have rested on false facts, and 

because their methodologies were seriously flawed, especially 

because they failed to corroborate the statements of exposure to 

extreme violence that were made by an arguably insane defendant, the 

assistance they rendered here cannot be said to have been competent 

within the contemplation of Ake." (Petitioner's Memorandum, p. 31.) 

The petitioner argues that the standard for determining whether the 

psy~hiatrist is competent is the same standard adopted by the 

Supreme Court in Stri.::kland v. l'i'ashington, 466 u.s. 668 (1984), 

reh'q denied, 467 u.s. 1267, for determining whether a petitioner 

was denied effective assistance of counsel. The court rejects this 

argument. 

Ake requires only that "the indigent defendant have access to a 

competent psychiatrist . .. Ake at 83 • Ake does not require 

that the psychiatrist's evaluation be flawless. The trial judge 

appointed three board-certified, experienced, praciticing 

psychiatrists to assist the petitioner in preparing his defense. 

Accordingly, the court finds that the requirements of Ake have been 

met. The court holds that Ake merely requires that to be 
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• • "competent," the psychiatrist appointed by the court must be 

experienced and board certified. To interpret Ake as the petitioner 

suggests would involve resolving what amounts to a medical 

malpractice claim in this collateral attack on the state court 

judgment. 

This ground for habeas corpus relief is without merit. 

PAIR CROSS SECTION 

The parties agree that contrary to Ill. Rev. Stat., ch. 78, 11 4 

(1979), the civil servant responsible for assembling jury venires in 

Vermilion County excluded from jury service all persons who were 

seventy years of age or older. (See Scharlau Affidavit, Exhibit 

VB.) The petitioner argues that because of this systematic 

exclusion he was denied his constitutional rights under the Sixth 

and-Fourteenth Amendments to have a jury selected from a fair cross 

section of the community. Taylor v. Louisiana, 419 u.s. 522 (1975); 

Duren v. Missouri, 439 u.s. 357 (1979). 

In Tav1or, the Supreme Court held that the Sixth and Fourteenth 

Amendments require that the jury venire be dra·;.m from a fair cross 

section of the community. Id. at 530, 538. In Duren v. Missouri, 

the :_supreme Court set forth what a defendant must show to establish 

a prima facie violation of the fair cross section requirement. The 

Court held that: 

[T]he defendant must show (1) that the group alleged 
to be excluded is a "distinctive" group in the 
community; (2) that the representation of this group 
in venires from which jurys are selected is not fair 
and reasonable in relation to the number of such 
persons in the community; and ( 3) that this 
underrepresentation is due to the systematic 
exclusion of the group in the jury-selection process. 

439 u.s. at 364. 

The petitioner argues that he has established a prima facie 
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• • cross section violation under Duren. The only point of contention 

is whether the group excluded by the jury clerk is a "distinctive" 

group within the meaninthe Duren test. In support of that position, 

the petitioner introduced the testimony of a social scientist during 

the evidentiary hearing before this court. The court did not find 

that testimony persuasive. 

The court accepts that the petitioner has satisifed parts two 

and three of the Duren test. The court, however, does not agree 

that the excluded group is a "distinctive" group for Duren purposes. 

People age seventy and above do not, based on age alone, constitute 

an "identifiable" segment that plays a major role in the community. 

Taylor, 419 u.s. at 530. While the elderly have much to offer in 

terms of life experience and exposure that make their contribution 

to all aspects of life, including jury service, invaluable, they 

cannot be classified as an identifiable segment on age alone. They 

are not a distinct group for Duren purposes. What is it that 

distinguishes people who are seventy years old and older from people 

whooare sixty-nine or sixty or fifty-five for that matter? No 

evidence was offered to suggest that there is some common thread of 

shared experience or political, social or religious viewpoint that 

binds this group together to make it distinct from any other age 

group. The systematic exclusion of citizens seventy years old and 

older was in violation of Illinois law but it did not violate the 

fair cross section requirements of the Constitution. Accordingly, 

the court holcjs that the group excluded was not distinctive for 

Duren purposes and as a result the petitioner has failed to raise a 

proper cross_section violation. 
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• • Moreover, even if the court found that the group excluded in 

this case was distinctive for Duren purposes, the Supreme Court's 

recent decision in Teague v. Lane, No. 87-5259 slip op. (U.S. Feb. 

22, 1989), bars t~is court from applying that finding to overturn 

the petitioner's conviction. 

In Teague, the plurality decision written by Justice O'Connor 

held that "habeas corpus cannot be used as a vehicle to create new 

constitutional rules of criminal procedure unless those rules would 

be applied retroactively to all defendants on collateral review 

through one of the two exceptions we have articulated." Id. at 

25-26. In Teaoue, the plurality adopted Justice Harlan's exceptions 

to the general rule of non-retroactivity for cases on collateral 

review. 

First, a new rule should be applied retroactively if 
it places "certain kinds of primary, private 
individual conduct beyond the power of the criminal 
law--making authority to prescribe." Mackey, 401 
U.S., at 692. Second, a new rule should be applied 
retroactively if it requires the observance of "those 
procedures that ••• are 'implicit in the concept of 
order of liberty.'" (Citation omitted.) 

....!_£_. at 16. Under Teague the court must first look at the proposed 

constitutional rule to determine if it falls within one of Justice 

Harlan's two exceptions. If it does, then the new constitutional 

rule of criminal procedure may be recognized on collateral review. 

Otherwise, the -court must refuse to create new constitutional rules 

of criminal procedure on collateral review. 

The petitioner argues that Teaque does not apply since he is 

not asking the court to create a new constitutional rule. The 

petitioner maintains that the rule to be applied in this case is the 

rule adopted in Taylor and Duren, and that all he is asking the 
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• • court to do is apply an old rule and hold that the group of citizens 

seventy years and older constitute a "distinctive group." The court 

does not agree. Taylor and Duren establish that distinctive groups 

cannot be excludeo from jury venires. The Court has not defined 

what constitutes a distinctive group. In fact, the Court left it to 

the states to determine what constitutes a distinctive group. See 

Duren at 370; Taylor at 538. Accordingly, for this court to decide 

that the group comprised of persons seventy years and older is a 

d i s~t inc tive group for Duren purposes, would be to announce a new 

constitutional rule. Furthermore, the rule would not fall within 

the two exceptions described by Justice Harlan and adopted by the 

Supreme Court -in Teague. This ground for habeas corpus relief, 

therefore, fails. 

JUROR MISCONDUCT 

Silagy claims that his constitutional rights were violated when 

(1) the trial court failed to replace a sleeping juror, (2) the jury 

considered off-the-record evidence in the form of media coverage and 

one juror's personal input, and (3) the jury, in reaching its 

sentencing verdict, considered off-the-record, inaccurate 

information regarding possible punishments Silagy might receive. 

( 1 ) 

Silagy argues that his rights to due process and to a fair 

trial were violated when the trial court failed to replace a juror 

'~ho dozed off "a couple of times" during the presentation of 

testimony. 

The Illinois Supreme Court addressed this claim. 

After all of the testimony had been received, 
the defendant's counsel requested that one of the 
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• • jurors be removed by the court and replaced by one of 
the three alternate jurors. Defense counsel stated 
that she and "other individuals in the Courtroom" had 
observed the juror periodically dozing during the 
trial. She claimed that the juror "was about falling 
or leaning against the juror seated next to him." 
The trial court stated that it had seen "no evidence 
as stated by Defense Counsel." When asked why she 
had not previously called the juror's alleged 
inattentiveness to the court's and the prosecutor's 
attention, defense counsel acknowledged that she 
should have objected earlier. 

Despite its expressed belief that the tardiness 
of the claim raised a question as to the sincerity of 
the request, the court examined the juror. The juror 
stated that he may have nodded once or twice for a 
period of seconds, but could not say that he fell 
asleep at any time during the course of the trial. 
He further stated that he did not think he had missed 
any of the testimony. The defendant's attorney did 
not question the juror and offered no evidence that 
the juror had fallen asleep. The court denied the 
motion to dismiss the juror. 

The defendant now argues that he was denied the 
right to be tried by a jury of 12 competent persons 
who consider all of the evidence presented. He cites 
United States v. Cameron (3d Cir. 1972), 464 F.2d 
333, and United States v. Smith (5th Cir. 1977), 550 
F.2d 277, in arguing that the juror should have been 
replaced, In both of those cases it was said that a 
juror who cannot remain awake during much of a trial 
is unable to perform his duty. Here, not only was it 
not shown that the challenged juror slept regularly 
during the trial, but the trial court found that the 
evidence was insufficient to prove that he was asleep 
at any time. On this issue there was only the 
defense counsel's allegation and the juror's own 
testimony that he had not missed any of the 
testimony. Despite her claim that others had seen 
the juror sleeping, the defense counsel did not 
present any testimony to support her claim. It 
cannot be said that the trial court abused discretion 
in denying the motion. Too, if the defendant or his 
attorney did see the juror sleeping, there was a duty 
to call it to the attention ofthe court at that time. 
(United States v. Carter (lOth Cir. 1970), 433 F.2d 
874, 876.) The failure to do so resulted in a waiver 
of the point. People v. Nachowicz, (1930), 340 Ill. 
480; People v. Shockey (1966), 66 Ill. App.2d 245. 

People v. Silaqy, 101 Ill.2d 147, 170-71 (1984). 
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• • The Illinois Supreme Court subsequently refused to readdress 

the .issue on post-conviction review, finding that such review was 

barred by res judicata because the issue had been raised and 

disposed of on dir~ct appeal. People v. Silagy, 116 Ill.2d 357, 367 

(1987). 

This court is bound by the factual determinations of the 

Illinois Supreme Court unless the record shows that there is no 

basis for such determinations. Sumner v. Mata, 449 U.S. 539, 547 

(1981); United States ex rel. Cosey v. Wolff, 682 F.2d 691, 693 (7th 

Ci;::. 1982). The record shows ample basis for the Illinois Supreme 

Court's conclusion that the trial court did not abuse its discretion 

in denying Silagy's motion to dismiss the juror. 

( 2) 

The petitioner also alleges that the jury considered 

of=-the-record evidence in the form of media coverage and one 

juror's personal input. In disposing of his petition for 

post-conviction relief, the Illinois Supreme Court addressed this 

claim. That court stated: 

Because the actual effect of the complained-of 
conduct on the minds of the jurors cannot be proved, 
this court has held that "the standard to be applied 
is whether the 'conduct involved "such a probability 
that prejudice will result that it is [to bel deemed 
inherently lacking in due process."'" (People v. 
Holmes (1978), 69 Ill.2d 507, 514, quoting Estes v. 
Texas (1965), 381 u.s. 532, 542-43, 14 L.Ed.2d 543, 
550, 85 S. Ct. 1628, 1633; People v. Tobe (1971), 49 
Ill.2d 5"38, 544.) We consider that the juror's 
affidavit cohcerning jurors' alleged discussion of 
news reports did not demonstrate that the jury 
deliberations were so affected as to deprive the 
defendant of due process. Assertions of exposure to 
media coverage do not of themselves demonstrate 
prejudice to a defendant. (People v. Lieberman 
(1986), 149 Ill. App.3d 1052, 1057.) Considering the 
record before us, we cannot say the judge's denial of 
an evidentiary hearing on this claim was manifestly 
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• • -erroneous. (People v. Griffin (1985), 109 Il1.2d 
293, 303 ; People v. Bracey (1972), 51 I11.2d 514.) 
If a juror did comment to other jurors that the 
defendant was a bad person, it must, however, be 

-presumed, absent a showing to the contrary, that they 
_jury followed the court's instructions in reaching a 
verdict. Too, the defendant confessed before the 
jury that he had killed the two women; his mother had 
testified that she and the defendant's sister had 
been raped by the defendant. We can be certain that 

-the juror's remark, if made, did not affect the 
-jury's appraisal of the defendant's character. 

People v. Silagv, 116 Ill.2d 357, 366-67 (1987}. 

Again, because there is ample bas is in the record, the court 

finds itself bound to accept the factual findings of the Illinois 

Supreme Court. 

( 3) 

Finally, Silagy argues that the jury's sentencing verdict was 

affected by consideration of off-the-record, inaccurate information 

regarding the punishment he would receive if the jury did or did not 

impose the death penalty. Silagy claims that the jury discussed 

that if sentenced to life imprisonment he would serve only five to 

seven years in prison. If the jury imposed the death penalty, on 

the other hand, he would never be executed but would remain 

incarcerated £or longer than seven years. 

In the post-conviction case, the Illinois Supreme Court found 

that this claim was also properly dismissed on the ground that 

"affidavits or testimony to show 'the motive, method, or process by 

which the jury reached its verdict' is not admissible." People v. 

Silaay, 116 Ill.2d at 367 (citations omitted). 

Federal Rule of Evidence 606(b} also supports that position. 

Upon an inquiry into the validity of a verdict or 
indictment, a juror may not testify as to any matter 
or statement occurring dut·ing the course of the 
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• • jury's deliberations or to the effect of anything 
upon that or any other juror's mind or emotions as 
influencing the juror to assent to or dissent from 
the verdict or indictment or concerning the juror's 
mental processes in connection therewith, except that 
a juror may testify on the question whether 
extraneous p~ejudicial information was improperly 
brought to the jury's attention or whether any 
outside influence was improperly brought to bear upon 
any juror. Nor may a juror's affidavit or evidence 
of any statement by the juror concerning a matter 
about wh-ich the juror would be precluded from 
testifying be received for these purposes. 

The discussions about the number of years Silagy would actually 

serve if he were sentenced to life imprisonment rather than being 

sentenced to death were not based on extraneous matter but were 

rather based on a juror's erroneous ideas. The jurors were talking 

about whether or not the death penalty would be justified in this 

case. The fact that they discussed what they thought the actual 

result would be were Silagy sentenced to life imprisonment rather 

than execution, does not invalidate the proceeding. 

Accordingly, this ground for habeas relief is denied. 

WAIVER OF COUNSEL AND MITIGATING EVIDENCE AT CAPITAL SENTENCING 

PROCEEDING 

l. Silagy alleges that he was not mentally competent either to 

waive his constitutional right to counsel or to represent himself at 

the sentencing proceeding or to decide not to offer mitigating 

evidence at the sentencing proceeding. 

With respect to his waiver of counsel at the sentencing 

proceeding, the Illinois Supreme Court determined that Silagy was 

competent. Responding to Silagy's suggestion that the extreme 

stress resulting from the trial might have triggered anxiety 

neurosis so that he was not competent to make an intelligent waiver 

15 



• • of counsel, the Illinois Supreme Court stated: 

Immediately after the defendant had been found 
guilty of the offenses charged, he asked that he be 
allowed to proceed without counsel. The court 
allowed the defendant to reconsider his request 
overnight. The following day he again made the 
request and tne court questioned the defendant. This 
examination included: 

"THE COURT: Do you think you understand 
the severity of this, and do you understand what 
you are doing? Do you think you understand what 
the actual circumstances are? 

THE DEFENDANT: Yes, sir. 

THE COURT: You've thought about this for 
some time, have you? 

THE DEFENDANT: Yes. 

THE COURT: Have you discussed this with 
your attorney, that this is what you want to do? 

THE DEFENDANT: 
thoroughly. 

Yes, I have very 

THE COURT: And you feel this is the way 
you_want to proceed? 

THE DEFENDANT: Yes, sir. 

THE COURT: 
that they think 
apprised of? 

Does Counsel have anything else 
that this defendant should be 

COUNSEL: No, your Honor." 

It was explained to the defendant that his attorneys 
would continue to sit at the counsel table and advise 
him as to how to proceed, but that all decisions 
would be made by him and that his attorneys would not 
address the court without the defendant's consent. 
The defendant's request to proceed without counsel 
was "due to the fact that their ethics of law, I 
would not ask them to go against their work. It was 
my decision to carry out what will happen." The 
defendant then stated that his decision was made 
freely and voluntarily without threats, promises, or 
coercion. The court made this finding: 

"[t)hat the Defendant is a responsible 
person who is under no mental disability and who 
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• • is knowingly, intelligently, and understand
ingly, electing to proceed in his defense as he 
suggested. The court further finds that the 
Defendant understands the nature of the charges 
for which he's been convicted, the seriousness 
of the possible penalties in the case, and has 
freely and voluntarily undertaken to act as his 
own attorney with assistance from his Counsel 
who are present at all times whenever he 
requested that Counsel for any assistance from 
them. 

Do you have any 
statement, Mr. Silagy? 

objections 

THE DEFENDANT: No, Your Honor. 

to 

THE COURT: That is a true statement? 

THE DEFENDANT: It is a true statement. 

that 

THE COURT: At this time the Court will 
rule that the Defendant has a right to proceed 
as he has requested representing himself with 
his attorneys advising him in any respect he 
wishes. And the attorneys can participate and 
perform all the usual functions as Defense 
Counsel as requested by the defendant or not 
participate as directed by the Defendant from 
time to time." 

People v. Silagy, 101 Ill.2d 157, 176-78 (1984). In disposing of a 

related claim, the Illinois Supreme Court stated further: 

It is clear that the sixth amendment to the 
Constitution of the United States (U.S. Canst., 
amend. VI) provides for the right of 
self-representation in criminal proceedings. 
(Faretta v. California (1975), 422 u.s. 806, 45 
L.Ed.2d 562, 95 s. Ct. 2525; see also, Ill. Canst. 
1970, art. I, sec. 8.) The "'right of a defendant to 
represent himself, when his choice is intelligently 
made, is as basic and fundamental as his right to be 
represented by counsel.'" (People v. Nelson (1971), 
47 Ill.2d 570, 574; People v. Bush (1965), 32 Ill.2d 
484, 487.) .••• Although a court may consider his 
decision unwise, if it is freely, knowingly and 
intelligently made, that decision must be accepted 
out of "that respect for the individual which is the 
lifeblood of the law." Illinois v. Allen (1970), 397 
U.S. 337, 350-51, 25 L.Ed.2d 353·, 363, 90S. Ct. 
1057, 1064 (Brennan, J., concurring). 
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• • The record shows that the trial court fully 
informed the defendant of the relevant substantive 
and procedural law involved. The defendant was 
informed of the possible sentencing alternatives. 
His decision was made after consultation with his 
attorneys. He was obviously aware of the possibility 
of being sel')tenced to death, since that was the 
punishment he requested. The record is clear that 
Silagy's decision to discharge his counsel was 
knowingly and intelligently made. 

There is no suggestion that the defendant was 
suffering any impairment of reasoning ability at the 
time of his waiver of counsel. He showed 
understanding of the law, asked intelligent 
questions, and did not demonstrate any of the 
symptoms which he said had accompanied the disturbed 
episodes that he described. Dr. Ziporyn, who 
testified for the defendant, reported that he 
understood the nature of the charge and could 
cooperate with his attorney. The jury had found he 
was not insane at the time of the murders. The 
defendant's attorneys did not advise the trial court 
of any indication of an inability of the defendant to 
make a rational decision concerning the discharge of 
counsel, as the attorneys would have had a duty to 
do. The reasons the defendant expressed for 
discharging his attorneys and desiring a sentence of 
death were not irrational (he feared their ethical 
duty prevented them from carrying out his wishes to 
be given a death sentence, and he wished to be 
sentenced to death because of feelings of guilt and 
remorse, a desire to spare his parents from further 
agony because of his conduct, his dread of 
confinement in the penitentiary, and a desire' to die 
with qrace and dignity). There simply is no showing 
that Silagy was suffering under a reactive psychosis 
at trial or was otherwise mentally incapable of 
making an intelligent waiver of counsel. We note, 
too, that even Dr. Ziporyn testified that the 
defendant did not suffer a loss of intellectual 
function ~uring his periods of disturbance. 

Id. at 179-81. 

This court is bound by the factual determinations of the 

Illinois Supreme Court unless the record shows that there is no 

basis for such determinations. Sumner v. Mata, 449 U.S. 539, 547 

(1981); United States ex rel. Cosey v. Wolff, 682 F.2d 691, 693 (7th 

Cir. 1982). The record shows ample basis for the Illinois Supreme 
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• • Court's conclusion that Silagy's competence to waive counsel at the 

sentencing proceeding was made knowingly and intelligently. 

Because it has been determined that Silagy's waiver of counsel 

was knowingly and _intelligently made, it follows that his waiver of 

mitigating evidence at the sentencing proceeding was also knowingly 

and-intelligently made. 

The petitioner now argues that there were various alternatives 

by which all available mitigating evidence could have been presented 

to his sentencing jury. He suggests that: stand-by counsel could 

have argued mitigating evidence~ the court could have called its own 

witnesses; the court could have appointed a special counsel to 

present mitigating evidence; or the court could have admitted a 

presentence investigation report into evidence. Adopting one of 

these alternatives, Silagy says, would have allowed the sentencing 

jury to perform its constitutionally mandated function of assuring 

that the penalty of death is appropriate and individualized. 

Silagy argues that any of these alternatives would have 

coa1.esced perfectly with the law in this jurisdiction and cites 

United States v. Taylor, 569 F.2d 448, 452 (7th Cir.), cert. denied, 

435 u.s. 952 (1978), for the proposition that: 

[F]aretta holds that an accused has a constitutional 
right to dispense with the assistance of counsel and 
to conduct his defense personally. It does not 
inevitably follow, however, that this right of self
representation comprehends any correlative right to 
preclude the trial court from appointing counsel and 
authorizing him to participate in the trial over the 
accused's objection in order to protect the public 
interest in the fairness and integrity of the 
proceedings. (Footnote omitted.) 

The facts of Taylor, however, are readily distinguishable from those 

in the present case. In Taylor the court appointed standby counsel 
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• • 
to assist a pro se defendant at trial who had previously indicated 

that he felt unqualified to put on his own defense. Id. at 451. It 

was only after the defendant stated, and it became clear, that he 

would take no part in the proceedings, that the trial court lifted 

its initial ban on appointed counsel's participation. It was 

following the recitation of these facts that the Taylor court made 

the above quoted statement. In the present case, however, Silagy 

nev_e;:- indicated that he believed himself to be unqualified, and 

rather than refusing to participate in the sentencing proceeding, he 

dismissed counsel so as to be able to participate. 

More importantly, the court finds that the petitioner's 

argument that the court should have employed alternative means to 

present mitigating evidence collides squarely with the reasoning of 

Faretta v. California, 422 u.s. 806 (1974). In Faretta, the Supreme 

Court observed initially that there existed a "nearly universal 

conviction, on the part of our people as well as our courts, that 

forcing a lawyer upon an unwilling defendant is contrary to his 

basic right to defend himself if he truly wants to do so." Id. at 

817. Faretta also noted that the structure of the Sixth Amendment 

supports the right of self-representation: This amendment "does not 

provide merely that a defense shall be made for the accused; it 

grants to the accused personally the right to make his defense." 

Id. -at 819. 

The Supreme Court was aware that in most criminal cases 

defendants could present a better defense with the help of counsel 

than without it. The Court, however, explicit~y refused to allow 

this fact to undercut a defendant's right to proceed pro se. 
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• • • The right to defend is personal. The defendant, not 
his lawyer or the State, will bear the personal 
consequences of a conviction. It is the· defendant, 
therefore, who must be free personally to decide 
whether in his particular case counsel is to his 
advantage. And although he may conduct his own 
defense ultimately to his own detriment, his choice 
must be honored out of "that respect for the 
individual which is the lifeblood of the law.• 
(Citation omitted.) (Brennan, J., concurring.) 

' 
Id.~at834. 

Under Faretta and its progeny, exercise of the Sixth Amendment 

right to self-representation is unqualified before the trial begins. 

Faretta at 818-21; United States v. Brown, 744 F.2d 905, 908 (2nd 

Cir.), cert. denied, 469 u.s. 1089 (1984). Once the trial is in 

progress, the judge may curtail the right upon finding that the 

legitimate interests of the defendant are outweighed by potential 

disruption of the proceedings already in progress. United States v. 

Brown, 744 F.2d at 908; United States v. Wesley, 798 F.2d 1155, 1155 

(8th Cir. 1986). There are no allegations and the record contains no 

evidence that Silagy's presentation to the sentencing jury was in 

any way disruptive of the proceedings. 

Additionally, the Seventh Circuit has rejected the notion that 

the court should intervene if it becomes apparent that the pro se 

litigant is unable to defend himself. In United States v. 

Moya-Gomez, 860 F.2d 706, 741 (1988), the court adopted the 

reasoning of the Sixth Circuit in McDowell, 814 F.2d at 251: 

The only thing that was "unfair" about McDowell's 
trial was that he did not represent himself very well 

However, as the Supreme Court stated in 
Faretta, "whatever else may or may not be open to him 
on appeal, a defendant who elects to represent 
himself cannot thereafter complain that the quality 
of his own defense amounted to a denial of 'effective 
assistance of counsel.'" (Citation omitted.) We 
think this logic applies equally to preclude the 
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• • instant "fair trial" claim. The district court 
accorded McDowell his full constitutional rights at 
trial. (Citation omitted.) 

Based on the foregoing, this claim also fails. 

CONSIDERATION OF PSYCHIATRIC TESTIMONY IN PHASE TWO OF CAPITAL 

SENTENCING PROCEEDING 

The petitioner alleges that neither he nor his attorneys were 

informed that the psychiatric testimony used at trial to rebut the 

defense of insanity would be used by the State in phase two of the 

capital sentencing proceeding as aggravating factors to be weighed 

in determining whether the death penalty should be imposed. This 

denied, Silagy says, his Fifth Amendment right not to incriminate 

himself and his Sixth Amendment right to the effective assistance of 

counsel. In support of his position, the petitioner relies on the 

Supreme Court's decision in Estelle v. Smith, 451 u.s. 454 (1981). 

In Estelle v. Smith, the Court considered whether: 

[T] he admission of [a psychiatrist's] testimony at 
the penalty phase violated respondent's Fifth 
.~endment privilege against compelled 
self-incrimination because respondent was not advised 
before the pretrial psychiatric examination that he 
had a right to remain silent and any statement he 
made could be used against him at a sentencing 
proceeding. 

Id. at 461. The Court held that the Fifth Amendment privilege 

aqainst self-incrimination applied to the unwarned statements that 

the respondent made to the court-appointed psychiatrist. Id. at 

463. 

The petitioner acknowledges that the holding in Estelle v. 

Smith "was limited to the situation where the criminal defendant 

neither initiated a psychiatric ev~luation nor introduced any 

psychiatric evidence at trial. Estelle v. Smith, 451 u.s. at 468." 
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• • • (Page 131, Petitioner's Memorandum in Support of Petition for Writ 

of Habeas Corpus.) Nonetheless, he argues that subsequent cases 

have held that "the fact that the defense requested the examination 

does-not obviate the necessity for giving the Miranda warnings where 

the defense did not request • an examination on the question of 

future dangerousness." Battie v. Estelle, 655 F.2d 692, 702 (5th 

Cir. 1981); Accord Booker v. Wainwright, 703 F.2d 1251, 1256 (11th 

Cir.), cert. denied, 464 u.s. 922 (1983). See Petitioner's 

Memorandum, p. 131.2 

Both Estelle v. Smith and Battie v. Estelle arose under the 

Texas death penalty statute that requires the jury to assess the 

defendant's future dangerousness. Estelle v. Smith, 415 u.s. at 

457-58. In Texas, because the state must prove future dangerousness 

beyond a reasonable doubt in a death penalty proceeding, the 

involuntary, unwarned statements to the court-appointed psychiatrist 

viol-ate the Fifth Amendment. But in Illinois, future dangerousness 

is not an element of the state's case for the availability of death 

as a penalty. Ill. Rev. Stat. ch. 38, 1r 9-l(b). In Silagy's case 

the jury did not consider the psychiatrists' testimony in deciding 

whether death was an applicable punishment. 

2 
Booker is completely distinguishable since in that case the 

prosecutor used the psychiatric evidence as impeachment of Booker's 
statements during the penalty phase of the trial. The Booker court 
held that "even assuming Booker's statements would not have been 
admissible in the state's case, there is no constitutional 
prohibition against using the information for impeachment purposes." 
Booker, 703 F.2d at 1258. 
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•, • • Finally, and what is determinative on this issue, the court 

notes that "volunteered statements • • • are not barred by the Fifth 

Amendment " Estelle v. Smith, 451 u.s. at 469. Silagy • • 

voluntarily allowed the psychiatrists' testimony to be considered at 

the death penalty hearing. Record at 919. 

concludes, based on the above discussion, 

Accordingly, the court 

that the petitioner's 

Fifth Amendment rights were not violated by the use of the 

psychiatrists' testimony at the death penalty hearing. 

With regard to the petitioner's Sixth Amendment claim, the 

court notes that it was never presented to the Illinois courts. The 

petitioner has not shown cause and prejudice for that procedural 

default. See Wainwright v. Sykes, 433 u.s. 72 (1977). 

Accordingly, this ground also fails. 

ADDITIONAL CLAIMS 

The petitioner also advances two additional grounds for habeas 

relief which have no merit but should be mentioned. First, at the 

time Silagy asked to be given the death penalty, the method of 

execution in Illinois was by electrocution. Subsequent to Silaqy's 

sentencing, the method of execution was changed to lethal injection. 

The petitioner claims that lethal injection is a cruel and unusual 

punishment. 

contention. 

There is nothing in the record that supports that 

The Eighth Amendment does not guarantee a convicte(l 

defendant the right to select the method by which punishment will be 

inflicted. 

Second, the petitioner says that erroneous information was put 

before the jury:that the victims were sisters. The source of that 

errnneous fact seems to be Silagy's confession in which he referred 
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• ' . • • to the victims as sisters. This claim of error was never presented 

to the state court and there is no support in the record that there 

was cause for that default or that the petitioner was prejudiced by 

reference to the victims as sisters. See Wainwright v. Sykes, 433 

u.s. 72 (1977). 

Both these claims fail. 

CONSTITUTIONALITY OF ILLINOIS STATUTE 

The Illinois death penalty statute provides that the sentence 

of death may be considered only "where requested by the State." 

Ill.-Rev. Stat. ch. 38, § 9-l(d) (1979). This means that only where 

the local state's attorney asks the court to consider imposition of 

the death penalty will the court hold a sentencing proceedinq in 

which that penalty may be imposed. Four Justices of the Illinois 

SuprBme Court have joined in writing that the statute violates the 

provisions of the Eighth Amendment to the federal Constitution. 

People ex rel. Carey v. Cousins, 77 Il1.2d 531 (1979) (Ryan, J., 

Goldenhirsh, C.J., and Clark, J. dissenting), cert. denied, 445 U.S. 

953 (1980); People v. Lewis, 88 Ill.2d 129 (1981) (Simon, J. 

dissenting), cert. denied, 109 s. Ct. 83 (1988). Those dissents 

constitute an articulate and persuasive statement of the basis for 

holding the Illinois statute unconstitutional under the Eighth 

Amendment. The dissents contain an exhaustive discussion of the 

controlling United States Supreme Court precedents. This court 

cannot improve upon those statements and discussions and therefore 

embraces and adopts them as its own. Justice Ryan points up 

specifically how the Illinois statute allows arbitrary and 

capricious imposition of the death penalty. 

The risk of arbitrary and capricious action 
under section 9-l(d) is most vividly demonstrated by 
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.. 11 ",. • • 
the case of People v. Greer, Docket No. 51214, which 
was only recently argued before this court. In that 
case the prosecutor requested the penalty hearing, 
and the death penalty was imposed upon the defendant. 
At oral argument before this court, the Attorney 
General confessed error and stated that this is not a 
case in which the death penalty should be imposed. 
Furthermore, this court was informed in oral argument 
that the State's Attorney who had prosecuted the case 
is no longer in office and that his successor agrees 
with the Attorney General. Greer's case clearly 
shows that because of the lack of adequate guidelines 
the decision to request or not to request a penalty 
hearing will, to a great degree, depend upon the whim 
of the individual prosecutor. Without legislatively 
enacted guidelines, the differences in prosecutors, 
though they be sincere in their beliefs, will 
inevitably lead to arbitrary and capricious action. 
Fortunately, this court is in a position to correct 
an unauthorized imposition of the death penalty. 
However, the statute may well be rendered arbitrary 
and capricious in its application by the fact that 
many prosecutors, in the exercise of unguided 
discretion, will not request a penalty hearing, 
whereas other prosecutors, faced with the same set of 
facts, will request such a hearing, and the death 
penalty may be imposed. 

In Gregg v. Georgia, Mr. Justice Stewart stated: 
"Because of the uniqueness of the death penalty, 
Furman held that it could not be imposed under 
sentencing procedures that created a substantial 
risk that it would be inflicted in an arbitrary 
and capricious manner***. 

*** 

Furman mandates that where discretion is 
afforded a sentencina body on a matter so grave 
as the determination of whether a human life 
should be taken or spared, that discretion must 
be suitably directed and limited so as to 
minimize the risk of wholly arbitrary and 
capricious action." (Emphasis added.) (Gregg 
v. Georgia ( 1976), 428 U.S. 153, 188-89, 49 
L.Ed.2d 859, 883, 96 S. Ct. 2909, 2932.) 

Our statute contains no directions or guidelines to 
minimize the risk of wholly arbitrary and capricious 
action by the prosecutor in either requesting a 
sentencing hearing or in not requesting a sentencing 
hearing. The vague belief of the majority that the 
State's Attorney will not request such a hearing 
unless he believes that there will be evidence which 
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will persuade a jury that the requisite elements for 
a death sentence exist is meaningless. Such belief, 
although the prosecutor may be sincere, will not 
"minimize the risk of wholly arbitrary and capricious 
action• unless the exercise of discretion by the 
prosecutor i.s aided, directed and 1 imi ted by 
guidelines prescribed by the legislature. 

People v. Cousins, 77 Ill.2d 531, 558-69 (1979) 

dissenting), cert. denied, 445 u.s. 953 (1980), 

(Ryan, J., 

The lack of an adequate notice provision in the statute as to 

when the death penalty will be sought is also a constitutional 

defect. It affects the defendant's right to effective counsel as 

well as his right to basic due process. The prosecutor may withhold 

the decision to seek the death penalty until after a finding of 

guilt has been returned. Ill. Rev. Stat. ch. 38, 11 9-l(d) (1979). 

A lawyer and a defendant need to know as soon as possible whether 

the death penalty will be sought. That knowledge affects their 

decisions on what type of defense will be made, what plea bargaining 

can be done, and whether a jury trial should be waived. See People 

ex rel. Carey v. Cousins, 77 Ill. 2d 531, 560-61 ( 1979) (Ryan, J. 

dissenting). 

In summary, none of the claims raised as grounds for habeas 

relief has merit, with the exception of the one challenging the 

constitutionality of the Illinois death penalty statute. For the 

reasons stated in this order, that claim has merit and the statute 

violates the precepts of the Eighth and Fourteenth Amendments to the 

United States Constitution. 

IT IS ORDERED that a writ of habeas corpus issue in this case 

vacating the petitioner's sentence of death. The State has 120 days 

27 



.. 
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• • ' to resentence the petitioner, or he shall be released.3 

On the court's own motion, the execution of this order is 

stayed pending appeal by the parties. 

ENTER this c>29~day of ~.y , 1989. 

HAROLD A. BAKER 

CHIEF UNITED STATES DISTRICT JUDGE 

3 F ' '1 1' f . or s1m1 ar re 1e see North Carollna v. Pearce, 395 u.s. 711, 714, 
89 S. Ct. 2072, 2074~3 L.Ed.2d 565 (1969). 
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JUN 1:; 1989 

":1!7? ... Roll No. '-'L'"' 3...!.5 .,.........._ 
"ffiY McGILLEII, YAKIMA COUNTY CLERJI: 

IN 'Jilii&~UPE~I:OR;COURT OF THE STATE OF WASHINGTON 
- -r'.~·'· '"lNAND FOR YAKIMA COUNTY ~UrEhil!;;, .. ,, ... , .. 

' .1. ~ I'' ' I I 
' ••I'/ i, lro 

STATE OF wASHINGTON, ) 
) 

Plaintiff, ) NO: 88-1-00428-1 
) 

vs. ) 
) ORDER AUTHORIZING 

RUSSELL DUANE McNEIL, ) PAYMENT BY YAKIMA 
) COUNTY FOR INVESTIGATORY 

Defendant ) FEES AND RXPENSES 

The Court having considered the DEFENDANT'S MOTION for 
ORDER APPROVING PRIVATE INVESTIGATOR FEES and EXPENSES 
and attached Declaration of Counsel, now, therefore, 

IT IS HEREBY ORDERED that the following be paid by the app,op,iate Yakima"il!r~th 
(I) The sum of pa~e to DIANA G. PARKER, in 

care of the Office of At rney Christopher Tait. 

DATED THIS IS~ DAY OF JUNE, 1989. 

,/'' ( 
"-\ ~ 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES I 

CHRISTOPHER TAIT 
ATIOANEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREE-T 

SUITE 201 
YAKIMA. W~HINGTON 98901 
TELEPHONE (S09) 248-1346 
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PRESENTED BY: 

~~~ 
CHRISTOP ER T AIT 
Of Attorneys For Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 2 

• 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGlDN 9B901 
TELEPHONE 15091 248-1346 
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2 

3 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
4 IN AND FOR YAKIMA COUNTY 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 I 
I 

31 I 

32 

33 

34 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

·Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

DEFENDANTS MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 

MOTION 

COMES NOW the above-named Defendant, RUSSELL DUANE 
McNEIL, by and through his attorneys, and moves this Court for 
the authorization of payment for investigatory services. 

THIS MOTION is based upon the record and file herein and 
the accompanying DECLARATION OF q)UNSEL. 

DATED THIS \)-\.DAY OF JUNE, 1989. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 

-FOR ORDER APPROVING 
-PRIVATE INVESTIGATOR 
-FEES AND EXPENSES 1 

Of Attorneys for Defendant 
McNeil 

\ClB&{g'flt 
JS JUN 1C1989 ~ 

BETtY MCGILLEN 
YAKIMA COUNTY CLERK 

CHRISTOPHER TAIT 
AnQRNE'l" AND COUNSElOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TELEPHONE [509) 24$-134S 
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DECLARATION OF COUNSEL 
CHRISTOPHER T AIT, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court-appointed attorneys for 
DefendariCRussell Duane McNeil in the above-captioned cause. 
Diana G. Parker has been authorized to pursue investigatory 
services on behalf of the Defendant McNeil. An Order Authorizing 
Investigatory Services and Setting Rates was entered in the 
above-entitled cause and signed by the Honorable F. James Gavin 
approving said investigatory services and authorizing payment of 
her automobile mileage to be reimbursed at the rate of 22 112 
cents per mile. Diana G. Parker was further authorized to submit 
statements, through counsel, on or about the lst and the 15th day 
of each month. 

Attached hereto and incorporated by reference for approval 
is the statement of Diana G. Paker for the private investigatory 
fees and expenses for her services from JUNE 1 , 1 9 8 9, to JUNE 1 S, 
1989, performed by her on behalf of the above-named Defendant, 
M~a _ 

SIGNED AND DATED at Yakima, Washington, this li_ day of 
JUNE, 1989. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND RXPENSES2 

C~k 
CHRISTOPH TAIT 
of Attorneys for Defendant 
McNeil 

CHRISlOPHER TAIT 
PJ"TORNE'r' AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STACET 

SUITE 201 
YAKIMA. WA!;.HINGION 989D1 
TELEPHONE (509\ 248·1346 
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RECORD OF TIME 

I DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
1 IIYakima County Superior Court Cause No: 88-1-00428-1 

I 
2 I 

IDATE IN/OUT McNeil Activity 
3 I 

: 16/1189 Out 

6 

7 6/2/89 Out 

8 

9 6/4/89 Out 
10 

11 6/6/89 Out 

12 
6/7/89 Out 

13 

14 6/9/89 Out 
15 

16 

17 
6/12/89 Out 

18 

19 6113/89 Out 
20 

21 
6/14/89 Out 

22 

23 

24 6115/89 Out 
25 

Conf CT. call from cl, review 
JCS docs re letter 

Review photos, corres from HH 
ConfCT 

Conf CT 

jail conf cl (DP), letter to JM 

Prepare RB (list) 

Conf CT, docs from Pros A tty, 
jail cl 

jail conf cl, conf CT IDK, review 
docs HH 

jail conf cl, Conf DK, prepare docs, 
review w DK, Conf CT, Conf VF 

Conf CT, prepare report of DK 
prepare mit materials 

jail conf cl, letter to SM RE: CPS 

26 

27 

26.75 Out-of-Court Hrs at $25.00 Per Hour 
TOTAL 

26 

29 

30 

31 

32 

33 

34 

TIME 

2.50 

1.00 

.50 

1.00 

2.00 

3.00 

5.00 

5.00 

4.75 

2.00 

$668.75 
$668.75 

CHRISTOPHER TAIT 
ATIOANE'r' AND COUNSEL.OA AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 98<;101 
TELEPHONE {509) 248-1346 
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Q JUN 121989 ~ 

BETTY MCGILLEN 
YAKIMA COUNTY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
' \ L. ..... .: 

IN AND FOR YAKIMA COUNTY 

·as JUr~ 12 ArJ ll 57 
STATE OF WASHINGTON, 

vs. 

RUSSELL DU~lli McNEIL, 
------------------~----· 

Defendant. 

) 

' , 

) 

) 

No. 83-l-004?.8-1 
FIRST ADDENDUN TO 
STATE'S LIST OF 
WITNESSES 

____ P~,u_s __ sE __ L_L __ D_u_,~_l_F_._~_1c_N_E_I_L _____ , defendant, and 
TO!' BOTHHELL 

TO: 

--~C~H~F~.I~S~T~A~I~T~-------------' attorney for defendant: 

You, and each of you, will please take notice that the 

f6llowing is a list of witnesses whom the state expects to call to 

testify in its behalf at the trial of the above-entitled case: 

HELO!HE SARA SEQUEIDO 

DAl'lN JORDEN 

Parker, l'lA 

Parker, IVA 

Deputy Prosecuting Attorney and 
Attorney for Plaintiff 

Service accepted and copy received this day of ---------
-------------' 19 ____ _ 

Attorney for Defendant 

A/ 4 o 1/8 8 mm s\v 
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'\.)''' . ~' : •:W ,,...\ ~. ... - IN THE SUPERIOR COURT OF THE STATE OF WASHI.f!N~:: m 

IN AND FOR YAKIMA COUNTY BETTY MCGILLEN 
YAKIMA COUNTY CLERK 

STATE OF WASHINGTON, 

vs. 

RUSSELL DUANE 

88-l-00428-l 

NOTICE OF SETTING FOR 
PRE-TRIAL HEARING 

TO: ___ R~U~S~S~E~L~L~D~U~A~N~E~-·~·M~c~N~-E~IL~------';_·· __ ,Defendant 

CHRIS TAIT and THCl-lAS BOTIMELL , Attorney for Defendant 

THE YAKIMA COUNTY COURT ADMINISTRATOR: 

The issues of law and fact in the above-entitled cause under 

0 CrR 3.5 Confession Hearing 0 RCW 9.94A. 110 Sentencing Hearing 
0 CrR 4.3 Joinder Hearing 0 RCW 9.94A. 140 Restitution Hearing 
0 CrR 4.4 Severance Hearing IX! Other: MariON AND ORDER FOR DISCOVERY 
0 CrR 4.5 Omnibus Hearing Pursuant: to CrR 4.7(b)(2)(vii) 

before the Honorable F'.James GavJ.n; 
is hereby requested to be set for hearing a~xmc!ibac~::d:epaJ>tmem;~l<;~in. 

Estimated time required for hearing is .............. W. (2) ...................... hour (s) 

Distribution: 
Original: Clerk 
cc:' PA Office - Yellow 

Court Administrator - Pink 
Defense Attorney(s) - Goldenrod 

_Chris Tai t and Tom Both we 11 

~ n J){:k pjc.U.-£ /L.-~~ 
Deputy Prosecuting Attorney 
Jeffrey C. Sullivan · 
Prosecuting Attorney 
Room 329, Courthouse 
Yakima, WA 98901 
(509) 575-4141 

camFICATE OF TRANSMITIAL 

On this da;~ the underslgnad in Yak1ma, Washington 
sent to the attorneys of reccrct fc; p!Rhtiffu!defend-~ 
a copy of this documei1~ ~·· 1··~ --- j -~-• -=~·-
or t"ly AttornE'v's ~ .. lc::s&~r/ ___ · . . . · · _ '":'J·~- prepaid, 
pP.neJt - • ~- •· ~ C:rtFTy u:-~d·,lr 

• Y or !='CJjc-;· :F:":: · ~h:: i · · :.t t.'le State o' 
W~s:h1ngton that th;:: ·iCJ,.;g.:. .. :.g i.s L-:.!.: .:.~.: cori"Eict. ' 

G-_9- ~q l01 o"-"1 UJo..clhj\ 
OAT r: U SIGNED . 

'I ~ 

/ tP ;?-
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SETTY MCGILLEN 

YAt.IMA COUNTY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR YAKIMA COUNTY 
'88 JUtJ 8 Afil 10 28 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

8~T): · . ·_·_,:~; 
EX or~.c~-J \' t~ 

Sup5 .. 1"" )lp;_ . 88-1-00428-l 
1"\ I_;,, I , ' 

Y"'lll I '' ' ' •: 
f.lf\ •I '), , 

) PLAINTIFF'S MOTION 
) AND AFFIDAVIT FOR 
) ORDER OF DISCOVERY 
) 

COMES NOW the State of Washington, plaintiff in the 

above-entitled action, by and through its undersigned Deputy 

Prosecuting Attorney in and for Yakima County, and moves the 

court for an Order of Discovery pursuant to Washington State 

Superior court Criminal Rule 4.7(b) (2) (vii). The State 

specifically requests that the above-named defendant provide 

a second handwriting exemplar using the same standard forms 

previously used in this case which are provided by the 

Washington State Patrol for general use by law enforcement. 

The only special request concerning this exemplar is that it 

be completed entirely in printed form without any cursive 

~handwriting since all the notes to be analyzed were printed. 

DATED this ~~ day of June, 1989. 

~~u/z£-u-_ 
HOWARD W. HANSEN 
Deputy Prosecuting Attorney 
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• 
STATE OF WASHINGTON ) 

) 
County of Yakima ) 

• 
ss. 

The undersigned, being first duly sworn on oath, 

deposes and states: 

I am a duly appointed, qualified, and acting Deputy 

Prosecuting Attorney for Yakima County, Washington, and am 

familiar with the above-entitled case. 

The State of Washington has previously requested by its 

Omnibus Application dated March 29, 1989, that the defendant 

in this case provide a handwriting exemplar. 

That request was based upon information provided by 

defense attorney Chris Tait, that there may be written 

correspondence between Russell Duane McNeil and Herbert Rice 

Jr. hidden in the Yakima County Juvenile Detention Facility 

that were written and passed between the two co-defendants 

while they were being held at that location. 

Yakima County Sheriff's detectives went to the Yakima 

County Juvenile Detention Facility and found several hand 

printed notes hidden behind a drinking fountain at that 

facility that both defendant's would have had access to. 

The contents of those notes also indicated that they were 

written by the co-defendants in this case. Mr. Tait and a 

representat~ve from his office were present at the time 

these notes were discovered and seized. The subject notes 

are now in evidence with the Yakima Sheriff's Department. 

At the time the State's Omnibus application was heard, 

the trial court ordered that the exemplars be completed by 
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. • • 
both defendants using the standard handwriting exemplar form 

used by local law enforcement. Both defendant's 

substantially cooperated in that procedure, but provided 

mostly cursive handwriting samples since the form normally 

requests long handwriting. 

The handwriting exemplars produced by both defendants 

Russell Duane McNeil and Herbert Rice Jr. were sent to the 

Washington State Crime Laboratory for analysis. Both 

exemplars were recently returned by the crime lab with the 

request that additional printed exemplars be provided for 

further analysis. The letter received from the Washington 

State Patrol crime lab is attached hereto and made a part of 

my affidavit. 

Your affiant personally talked to Mr. Billy Dunagan, 

Supervisor of the handwriting analysis unit at the crime lab 

on the telephone concerning the type of printed exemplar 

the crime lab believes would be needed in order to conduct a 

thorough analysis. Mr. Dunagan stated that if the standard 

exemplar previously used was again used but everything was 

printed instead of written in cursive handwriting (long 

hand) that that should be sufficient if the forms were fully 

completed. 
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• • • 
Your affiant therefore requests that the court order a 

second, entirely printed exemplar be completed by both co

defendants as described above. 

SUBSCRIBED AND 
June, 1989. 

. HWH4 (H) 

H0WDW:HANSEN 7 

Deputy Prosecuting Att~;n_ey 

g_t!day of 
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Agency: 

TO: 

SUBJEC'l'S: 

REPORT: 

RESULTS: 

• ' 

Yakima Sheriff's Dept. 

,. "' · ... · ::.,,,,. ; .. c . .8.8::.01.4.6 
Det. Rod Shaw 

H.lC.l!:, llt.!.CLh.~.L-L !' .• Jr. 
MC NEIL, Russell D. 

The following documents have been examined: 

1 - Six (6) handprinted notes, 2 on 6x9 note book paper 
the rest on torn scraps of paper. 

2 - Exemplars of subject RICE'S writing dated 04-25-89. 

3 - Exemplars of subject l1C NEIL'S writing dated 
04-25-89. 

Neither RICE nor J".!C NEIL can be identified or eliminated 
as the writer(s) of the questioned notes, based on their 
exemplar writing. There exists both similarities and 
differences between their known writing o~ the exemplars 
and the questioned writing on the notes. Additional 
known writing (handprinting}, both collected and request
ed from both subjects may help in reaching a positive 
-conclusion. 

All submitted documents are being returned with this re
port. 

,-7~~----~~....--:"~ ;;-,.~d~ y 
Billy J. Dunagan, Hanager/Examiner 

l l 
••• _! ._-
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IN THE SUPERIOR COURT OF THE STATE OF 

IN %i6E 'Fck YAKIMA COUNTY 

{()Ill&~ 
~ JUN 07 1989 

WASHIN!fE'Ffv MCGILLEN 
YAIIlMA COUNTY ClERK 

-STATE OF WASHINGTON, ) 

vs. 

Pi~Yi~~ff? Prl ~ 15 NO. 

;;;:;--.- .. ,-'.lccE.l 
>'" o-- ·• · ,. -~ .. -'1-F _;., ri1V1 _. ,_.LL:·r·tU 

88-1-00428-1 

OF AUTHORITIES 
OF MOTION FOR 

RUSSELL DUANE McNEIL~UPERIOFi ·:~·c ii) 

MEMORANDUM 
IN SUPPORT 
DISCOVERY 

.... t:_ \.:" 1 :.l:,. •y • - -, . ~ .. '! 

Defendant. ) 

The landmark Washington case on the issue of pre-trial 

discovery is State v. Boehme, 71 Wn.2d 621, 632, 430 P.2d 

"527 (1967): 

[1] At this point, we momentarily pause 
to observe that the rules of discovery 
are designed to enhance the search for 
truth in both civil and criminal litiga
tion. And, except where the exchange 
of information is not otherwise clearly 
impeded by constitutional limitations 
or statutory inhibitions, the route of 
discovery should ordinarily be considered 
somewhat in the nature of a 2-way street, 
with the trial court regulating traffic 
over the rough areas in a manner which 
will insure a fair trial to all con
cerned, neither according to one party 
an unfair advantage nor placing the 
other at a disadvantage. State v. 
Robinson, 61 Wn.2d 107, 377 P.2d 248 
(1962); State v. Gilman, 63 Wn.2d 7, 
385 P.2d 369 (1963); state v. Peele, 
67 Wn.2d 893, 410 P.2d 599 (1966). 

Our Washington appellate courts have considered cases 

in which the defense has attempted to withhold discovery of 

-evidence in_their possession which could be incriminating 

against their clients. 

In state v. Grove, 65 Wn.2d 525, 528, 398 P.2d 170 

(1965), the defense attempted to withhold discovery of a 

letter written by the defendant to his wife. The 
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Prosecuting Attorney obtained the letter from the defense by 

court order, but the defense on appeal, argued the court's 

order violated the spousal confidential communications 

privilege and the attorney-client privilege. The appellate 

court quickly disposed of the two "privilege" argmnents and 

then went on to say: 

"What is involved is an effort to withhold 
evidence that was incriminating to the 
defendant. 

The appellant makes an argument that the 
order for production of the letter was 
prohibited discovery. This state has 
long recognized the inherent power of 
the trial court to grant discovery. 
state v. Gilman, 63 Wn.2d 7, 385 P.2d 369 
(1963). Th1s 1nherent power, based on 
trial administration, is not limited 
to that which benefits the defendant. 
This point has been recognized by 
Justice Traynor, speaking for the 
California Supreme Court: 

'· .. Absent some governmental 
requirement that information be 
kept confidential for the pur
poses of effective law enforce
ment, the state has no interest 
in denying the accused access to 
all evidence that can throw light 
on issues in the case, and in 
particular it has no interest in 
convicting on the testimony of 
witnesses who have not been as 
rigorously cross-examined and 
as thoroughly impeached as the 
evidence permits. To deny flatly 
any right of production on the 
ground that an imbalance would 
be created between the advantages 
of prosecution and defense would 
be to lose sight of the true 
purpose of a criminal trial, 
the ascertainment of the facts. 
. • . [Quoting from People v. 
Riser, 47 Cal.2d 566, 586, 305 
P.2d 1,13.] Similarly, absent 
the privilege against self-
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incrimination or other privi
leges provided by law, the 
defendant in a criminal case 
has no valid interest in deny
ing the prosecution access to 
evidence that can throw light 
on issues in the case. . . ' 
Jones v. Superior Court of 
Nevada cy., 22 Cal. Rptr. 879, 
372 P.2d 919 (1962). 

Since there was no violation of the 
privilege against self-incrimination 
and no violation of the attorney-client 
privile~e, the trial court was well 
within 1ts power in ordering counsel, 
an officer of the court, to produce 
the letter." 

The state notes that there are no privilege arguments 

under the facts of our present case. The letter was sent to 

a girlfriend, not a wife, and the letter was handed to an 

cagent of Russell McNeil's attorney by the defendant's 

mother, a third party, not a defendant in this case and not 

represented by the Tait Law Office 

The washington courts have also held that even if the 

evidence was obtained through the attorney-client 

relationship (which is not true in this case as stated 

above), the evidence is still discoverable by the State. 

State ex rel. Sowers v. Olwell, 64 Wn.2d 828, 833, 394 P.2d 

681 (1964) is a case where the defendant physically gave his 

defense attorney a murder weapon involved in the actual case 

-the defense attorney represented the defendant. Even though 

the court found the evidence was obtained through the 

attorney-client relationship, the court still ordered that 

the defense had to turn over the evidence: 
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"[3] We do not, however, by so holding, 
mean to imply that evidence can be 
permanently withheld by the attorney 
under the claim of the attorney-client 
privilege. Here, we must consider the 
balancing process between the attorney
client privilege and the public interest 
in criminal investigation. We are in 
agreement that the attorney-client 
privilege is applicable to the knife 
held by appellant, but do not agree 
that the privilege warrants the 
attorney, as an officer of the court, 
from withholding it after being 
properly requested to produce the 
same. The attorney should not be a 
depository for criminal evidence (such 
as a knife, other weapons, stolen 
property, etc.), which in itself 
has little, if any, material value for 
the purposes of aiding counsel in the 
preparation of the defense of his 
client's case. such evidence given 
the attorney during legal consultation 
for information purposes and used 
by the attorney in preparing the 
defense of his client's case, 
whether or not the case ever goes 
to trial, could clearly be withheld 
for a reasonable period of time. 
It follows that the attorney, after 
a reasonable period, should, as an 
officer of the court, on his own 
motion turn the same over to the 
prosecution." 

Based upon the above-cited authorities, the State 

-submits that there is no valid basis for the defense in this 

case to refuse to immediately turn over the subject letter. 

Respectfully submitted this 31st day of May, 1989. 

HWH4 (F) 

HOWARD W. HANSEN 
Deputy Prosecuting Attorney 
Attorney for Plaintiff 

State of Washington 
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IN THE SUPERIOR COU~H ~.F !HE STATE OF WASHINGTO,JUN 011989 @ 

IN AND FOR YAKIMA COUNTY BETTY MCGILLEN 
YAKIMA COUNfY CLERK 

STATE OF WASHINGTON, 

vs. 

RUSSELL DUANE McNEIL 

Defendant. 

88-l-00428-1 

NOTICE OF SETTING FOR 
PRE-TRIAL HEARING 

TO: _.=.:Rc=U.::S.::S.::Ec=Lc=L:__.::D.::U.=.:A=N'-=E'---'-'M'-"c.=.:Nc=E.::Ic=L'-----• Defendant 

CHRIS'IDPHER TAIT/'IDM BOTHWEU. , Attorney for Defendant 

THE YAKIMA COUNTY COURT ADMINISTRATOR: 

The issues of law-and fact in the above-entitled cause under 

0 CrR 3.5 Confession Hearing 
0 CrR 4.3 Joinder Hearing 
0 CrR 4.4 Severance Hearing 
0 CrR 4.5 Omnibus Hearing 

is hereby requested to be set for hearing 

0 RCW 9.94A.110 Sentencing Hearing 
0 RCW 9.94A.140 Restitution Hearing 
fi Other Motion for Discollery of Evidence 

In The Possession of the Defense 
on Jupge ~ames Gallin's 

docket. 

Estimated time required for hearing is ........ J .OQ.Y .......................... ~:fSq 

Distribution: 
Original: Clerk 
cc: PA Office - Yellow 

Court Administrator - Pink 
Defense Attorney(s) - Goldenrod 

1) Christopher Tait 
2) Tom Bothwell 

Deputy Prosecuting Attorney 
Jeffrey C. Sullivan · 
Prosecuting Attorney 
Room 329, Courthouse 
Yakima, WA 98901 
(509) 575-4141 
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gE C EJVEJ 
IN THE SUPERIOR COURT OF THE STATE OF WASHING'Jlml.BfTTY MCGILLEN 

TAI\IMA COUNTY Cl.fR 

STATE OF 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

COUNTY 

88-1-00428-1 

MOTION AND AFFIDAVIT FOR 
DISCOVERY OF EVIDENCE IN 
THE POSSESSION OF THE 
DEFENSE 

COMES NOW the State of Washington, by and through the Yakima 

County Prosecuting Attorney, JEFFREY C. SULLIVAN, and HOWARD W. 

HANSEN, Deputy Prosecuting Attorney for Yakima County, and moves 

the court for an Order Directing the defense attorneys for Russell 

Duane McNeil to turn over evidence in their possession concerning 

this case to the Yakima County Sheriff's Department, to-wit: A 

letter which discussed the Nickoloff homicides written by the 

defendant McNeil and mailed to Melonie Sequeido, which was 

thereafter passed from Melonie Sequeido to Veronica Martinez, aunt 

of the defendant; and then from Veronica Martinez to JoAnne McNeil, 

mother of the defendant; and then from JoAnne McNeil to Diana 

Parker, assistant to Chris Tait, defense attorney for Russell Duane 

McNeil. The delivery of this letter to the Tait Law Firm is 

22 believed to have occurred during the summer of 1988. 

23 This motion is based upon files and records herein, as well as 

24 the attached affidavit. 

25 
HOWARD W. HANSEN 

26 Deputy Prosecuting Attorney 

27 

28 

29 

30 

, c:--r 
I d-· '/ 
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STATE OF WASHINGTON ) 

County of Yakima ) 

The undersigned, being first duly sworn on oath, deposes and 

states: 

I am a duly appointed, qualified, and acting Deputy 

Prosecuting Attorney for Yakima County, Washington, and am familiar 

with the above-entitled case. 

The Prosecuting Attorney's Office received information in mid

March 1989, from a Wapato High School counselor that the defendant 

Russell Duane McNeil had been contacting a former girlfriend, 

Melanie Sequeido by phone and letter. It was related that Ms. 

Sequeido was disturbed by these contacts and discussed the 

situation with her high school counselor. Ms. Sequeido told the 

counselor some of the letters and conversations she had with the 

defendant McNeil involved specific information about the Nickoloff 

homicides. 

Det. Rod Shaw of the Yakima Sheriff's Department contacted the 

former girlfriend and interviewed her concerning these contacts. 

He took a statement from Melanie Sequeido and her girlfriend who 

also saw some of the correspondence from the defendant McNeil. 

Detective Shaw additionally filed a supplemental report concerning 

this follow-up investigation. Copies of both the statements and 

the supplemental report have been provided to the defense. 

Melanie Seqaeido stated to Det. Shaw that she had given one of 

the ~etters received from Russell McNeil to the defendant's aunt, 

Veronica Martinez, who wanted to read it and show it to the 

defendant's mother, JoAnne McNeil. 
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Det. Shaw has thereafter submitted to this office a written 

report of May 5, 1989, in which he states he has made contact with 

Veronica Martinez and JoAnne McNeil who both verify that they did 

receive the subject letter as described by Melonie Sequeido. 

JoAnne McNeil also informed Det. Shaw that she gave the letter to 

Diana Parker of the Chris Tait Law Firm during the summer of 1988. 

Prosecuting Attorney Jeffrey c. Sullivan, upon receiving this 

information, made a verbal request of the defense attorney Chris 

Tait, to turn over the letter to the authorities andjor reveal the 

contents of the letter to the Prosecuting Attorney's Office. Mr. 

Tait's Law Office has not honored the Prosecuting Attorney's 

request to this date. 

·The Prosecuting Attorney's Office has therefore filed the 

above motion with the court requesting that an order be entered 

directing the defense to turn over said letter in its entirety to 

the Yakima Sheriff's Department as it is clearly relevant evidence 

in this case. 

~0 W. HANSEN 

SUBSCRIBED AND SWORN to before me this day of June, 
1989. 

HWH4(E) 

NOTARY PUBLIC in and for the State 
of Washington, residing at Yakima. 
~/-:< ;;/9' 2 

· .. 
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JUN · 198S 

,Roll No. ,ap-1-_ 675'Y 
~rrrr P.oGJLLW, YAKIMA-- COUNTY C"RK be -

IN THE SUPERIOR ~2t,~1\\P.f 'ERE~ kfE OF WASHINGTON 
IN ANlY:fdR Y AKIMA.COlJNTY 

.-:: ;:-i ; . . :.J ~ 
... -- ,... ,, 1, L '· 

-cv Qf;-\-''· 
STATE OF WASHINGTON. ~:t sl.l?"-"-:?~. 

) ~,. \1,;. -,. ·: 

Plaintiff, ) NO. 88-1-00428-1 
) 

vs. 

RUSSELL DUANE McNEIL, 

) 
) 
) 
) 
) 

ORDER AUTHORIZING 
PAYMENT BY 
YAKIMA COUNTY 

Defendant 

The Court having considered the MOTION FOR ORDER 
APPROVING ATTORNEY FEES AND EXPENSES for the month of 
APRIL, 1989, it is hereby: 

ORDERED that the following be paid by the appropriate 
Yakima County office forthwith: The sum of $912. so 
payable to attorney CHRISTOPHER T AIT, 230 South Second Street, 
Suite 201, Yakima, WA 98901; and the sum of $600.0DtoDIANA 
G. PARKER, in care of the offices of attorney CHRISTOPHER TAIT, at 
the above address. (o 

DATED this___,_,_ 

F. JAM 

ORDER AUTHORIZING 
-PAYMENT BY YAKIMA COUNTY 1 

CHRISTOPHER TAIT 
,l,TIQRNEY AND COUNSEL-OR. I>T l..JlW 

Tl"'E LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 88901 
TELEPHOt~E (509J 248·1346 
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CHRISTOPH 
Of Attorneys for Defendant McNeil 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA COUN1Y 2 

• 

CHRISTOPHER TAIT 
1!,TIORNEY AND COUNSELOR AT lAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 98901 
TELEPHONE (509J 248·1346 
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'89 Ju·, 

to 8 P!? 
IN THE SUPERIOR coctirFtiJF THE STATE OF WASHINGTON 

t;, o;,',~IN-'A:ND'FOR YAKIMA COUNTY 0u -·~;~ ?£;our.~-.-·,.,,- c:-= 
t ...., r, (• < , 'r -

STATE OF WASHINGTON/ ) 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

) 
) 
) 
) 
) 
) 
) 
) 

Defendant ) 

NO: 88-1-00428-1 

DEFENDANT'S MOTION 
AND SUPPORTING 
DECLARATION FOR 
ORDER APPROVING 
ATTORNEY FEES 

MOTION 

THE UNDERSIGNED attorney for the above-named Defendant, 
RUSSELL DUANE McNEIL, moves this Court for an order approving 
attorney's fees for the undersigned defense counsel and private 
investigator for the ll).Onth of May, 1989. 

THIS MOTION is based upon the files and records herein and 
the DECLARATION 0~ ft?UNSEL hereinbelow. 

DATED this day of june, 1989. 

01 ---'·, ~~ (A 

DEFENDANT'S MOTION 
AND SUPPORTING DECLARATION 
FOR ORDER APPROVING 
ATTORNEY FEES 1 

;.51 

JUIJ 1989 
r:.--- .. t 

!5,_' , . '\ ,cr·'Ll~' . . p._~_,,, ,,, ul !:.:J 
~.,.,_, f'(lffl\~·: 1 t""t r.-. 

CHRISlDPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
(AKLMA. WASHINGTON 98901 
TE.LEPHONE (509) 24S-1346 
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DECLARATION OF COUNSEL 

CHRISTOPHER T AIT, under penalty of perjury of the laws of 
the State of Washington, hereby certifies and declares that the 
following is true and correct. 

The Undersigned is one of the court-appointed counsel for 
defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and incorporated by reference is my 
statement of time expended, together with that of our private 
investigator in this case for the month of May, 1989. L 

SIGNED AND DATED at Yakima, Washington, this day of 
june, 1989. 

DEFENDANT'S MOTION 
AND SUPPORTING DECLARATION 
FOR ORDER APPROVING 
ATTORNEY FEES 2 

CHRISlDPHER TAIT 
.ATIORNEY AND COUNSELOR P:r L'.W 

THE lANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHING10N 98901 
TELEPHONE: (509) 248-1346 
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RECORD OF TIME 

CHRISTOPHER T AIT May 31. 1989 
STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activitv 

5/2/89 Out McNeil Briefing 
513/89 Out McNeil Briefing 
5/4/89 Out McNeil Briefing 
5/18/89 Out Jail conf, review correspondence, 

Conf DP 
5/19/89 Out Jail conf, locate wit, conf DP 
5123/89 Out Jail visit, conf DP, visit with MS 

review MS reports 
5/25/89 Out Jail visit, review correspondence, 

ConfDP 
5/30/89 Out Conf DP, review letters 

18.25 Out-Of-Court Hrs at $50.00 Per Hour 

TIME 

2.00 
3.00 
2.00 
2.50 

2.50 
3.50 

2.50 

__2_5_ 

$912.50 



:; ..... • • 
RECORD OF TIMH 

DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUf McNeil Activitv TIME 

5/17/89 Out LD Cons Dr. K, trip to I'V TC, call 3.00 
to SC, locate JD (call to ASO, call 
to locate Y's B's). 

5/18/89 Out jail conf cl, review corres (FMN) 4.00 
conf CT, 2 LD Cons RMN, call from 
RMN,ConfVF 

5119/89 Out jail conf cl, locate wi, conf ct 2.75 

5/23/89 Out jail conf cl, locate (SD), conf MS 4.00 
Conf CT, review MFBP 

5/25/89 Out Review mit mats (letters) jail 4.25 
conf cl, conf CT, locate MS(sister ), 
LD Cons Wap HS 

5/26/89 Out Cl call, jail conf c1 1.50 

5/30/89 Out Conf CT, conf JMN .75 

5/31/89 Out Letter to NYU, call to CS, jail conf 3.22 
cl, conf CT, client call, jail RE $$ 

24.00 Out-of-Court Hrs at $25.00 Per Hour $600.00 
TOTAL $600.00 
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89 f'lfl'l 30 Pf'l 1 'iS 
P!'TTV McGiLLEN, YAKIMA COUNTY CLERY. 

IN THE SUPERIOR 
IN AND 

9 STATE OF WASHINGTON, 

BET·;. .~~ 0 ;; 

EA OFFICI•: . . :_.!...~.:...~ ~~co 
COURTsfflR'lliJ,E,·.l>~ATE OF WASHINGTON 
FOR YT!'II;;1 ~t;:¥)UNTY OF, YAKIMA 

No. 88-1-00428-1 10 

11 
Plaintiff, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

12 vs. 

13 RUSSELL DUANE McNEIL, 

Defendant. 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

14 

15 

16 

17 

18 

----------------------------' 
The Court ORDER 

APPROVING ATTORNEY 
19 

having considered the MOTION FOR 

FEES for the month of April 1989 filed herein 

20 
by THOMAS BOTHWELL, it is hereby: 

21 
ORDERED that the following be paid by the appropriate 

$619.50 payable to Yakima County office forthwith: The sum of 
22 

23 
attorney THOMAS BOTHWELL of PREDILETTO, HALPIN, 

Street, 

CANNON, 

SCHARNIKOW & BOTHWELL, P.S., 
24 

25 
#2129, Yakima, WA, 98907-2129. 

DATED this ~ day of 
26 

27 

28 

29 

30 
P£ENTED BY / 

:n 
32 

33 THOMSBOTHWELL 

302 North 

May, 1989. 

F. 

34 
Of Attorneys for Defendant McNeil 

35 I I I 
36 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

3rd P.O. Box 

LAW OFFICES OF 
PREDILETTO, HAl.PIN, CANNON, 

SCHARNIKOW 8: BOTHWELL, P.S. 
30.2 N. 3RD ST., P.O. BOX ::2.12.9 

YAKIMA, WASHINGTON 9SSI07-2129 
TI!L.. 248-1900 AR£A CODi: 509 
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·STATE OF 

vs. 

'RUSSELL 

• 
" - - . - ., ,,_._..,,lr ..• ·'l\ 

'88 f'JA'I 30 Pf'l 1 ~ 8 
~E.:-.. ·-~~L~El~ 

• 
~~y~~liD 

BETTY MCGILlEN 
YAKIMA COUNTY CLERK 

IN THE SUPERIOR liliJffiftG!E:ll;i'-'f'HEOiSTATE OF WASHINGTON 
IN AND Fell.P!lfJ:ij:f' ttilfNTY OF YAKIMl1. 

'UY.lM~. W~ ~d-; :-;-;.N 

WASHINGTON, 

Plaintiff, 

DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION FOR 
ORDER APPROVING ATTORNEY FEES 

__________________________ ) 

MOTION 

19 . RUSSELL 

The undersigned attorney for the above-named Defendant, 

DUANE McNEIL, moves this Court for an order approving 

20 attorney's fees for the undersigned defense counsel for the month 

21 of April, 1989. 

22 This motion is made and based upon the record and file 

23 herein and the below DECLARATION OF COUNSEL. 

24 

25 

26 

27 

28 

29 

30 

31 

DATED this 16th day of May, 1989. 

THOt::WELL 
Of Attorneys for Defendant McNeil 

DECLARATION OF COUNSEL 

THOMAS BOTHWELL, under penalty of perjury of the laws of 

32 the State of Washington, hereby certifies and declares that the 

33 following is true and correct: 

34 The undersigned is one of the court-appointed attorneys 

35 for Defendant Russell Duane HcNeil in the above-captioned cause. 

36 

1-DEFENDANT'S MOTION/DECLARATION 
RE PAYMENT OF ATTORNEY FEES _-

/._j;;J 

LAW OFFICES OF 
PREDILETTO, HALPIN, CANNON. 

SCHARNIKOW & BOTHWELL, P.S. 
:!IOZ N. :!IRD ST., P. 0. !SOX 2.12D 

YAlClMA, WAS!'IZNGTON 98907-212.9 

TE:L. 248-1900 AREA. COD!: 509 
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• • 
3 My compensation has been set as follows: Time spent in court at 
4 ·the rate of $60.00 per hour and out-of-court time at the rate of 

5 -$50.00 per hour. 
6 Attached hereto and 
7 -statement of time 
8 -1989. 

expended in 

incorporated by reference is my 

this cause for the month of April 

9 

1C 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

3o 

_May, 

I I I 

SIGNED AND DATED at Yakima, Washington, this 16th day of 

1989. 

THO~WELL 
Of Attorneys for Defendant McNeil 

2-DEFENDANT'S MOTION/DECLARATION 
RE PAYMENT OF ATTORNEY FEES 

LAW OFFICES OF 
PREDIL.ETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL.. P.S. 
:!102 N. 3RD S"T., P. 0. tlO'X 2.12$ 

YAKIMA, WASHINGTON 98907-2129 
TEL. 248-1900 Aftr.A COD!!:. 509 



DATE 

4/4/89 

4/9/89 

4/10/89 

4/10/89 

4/12(89 

4/25/89 

4/27/89 

5/5/89 

5/9/89 

COSTS: 

2/13/89 

5/3/89 

• 
RUSSEL McNEIL 

DESCRIPTION 

Review "defense" packet 
addendum received 4/3 from 
Howard w. Hanson. 

File review. 

Court hearing. 

Meeting with client and Deputy 
Prosecutor. 

• 

Telephone conference with client. 

Meeting with Chris Tait. 

Telephone conference with Chris 
Tait. 

Telephone conference with Chris 
Tait; then review of .Hemorandum. 

Meeting with Chris Tait-re: 
Memorandum. 

HOURS 

1.0 

1.5 

4.5* 

1.0 

• 5 

1.0 

.25 

.75 

.25 

TOTAL HOURS: 10.75 

* IN-COURT HOURS: 4.5 hours at 
$60 per hour: $ 270.00 

OUT-OF-COURT HOURS: 6.25 hours 
at $50 per hour 312.50 

American Bar Association, Capital 
Case Sentencing publication 
U.S. District Court Clerk, 
copy of case decision 

TOTAL 

22.50 

14.50 

$ 619.50 
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STATE OF 

vs. 

RUSSELL 

!.- ij,c-. v ~ ., ~ -:,, ~ 
'4tfi;;/l r ,. Ergi 'I 

IN THE SUPERIOR COURT OF THE STATlj: ·OF. WASHik~<;>'fr.$!,· ", . "v_v;-,:'f<&. .· 
IN AND FOR YAKIMA COUNTY r C' /;/ 

. . (,!'~·-
WASHINGTON, ) 

) 
Plaintiff, ) 

) 
) 
) 

DUANE McNEIL, ) 
) 

Defendant. ) 

. 88 fJRY ?ro pm 
'-0 II 1 ?~ 

NO. E88:-l-Q0428-1- ( 
i:.,~,· o> .... ~ ~LE,'i 

MEM~DUM~ .CONCERNING CLOSURE 
OF· 3 ~ 5,0 @.~IN~ " 

' ' ' ~ ,";'J ,'-, 0: 7' ·, I • 
. \ d 

The state has requested that a 3.5 hearing be conducted in 

11 this case pursuant to court rule. The defense has objected to the 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 I 

24 

25 

26 

27 

28 

29 

30 

3.5 hearing being held in open court arguing the publicity from 

such a hearing would jeopardize the defendant's ability to receive 

a fair trial. 

The case of state v. Coe, 101 Wn.2d 364, 375, 679 P.2d 353 

(1984) makes it clear that the trial court cannot control the 

dissemination of information legitimately revealed in open court as 

a way to avoid the release of potentially prejudicial information 

to the public prior to trial: 

"The language of the Washington Constitution 
absolutely forbids prior restraints a~ainst 
the publication or broadcast of constltu
tionally protected speech under the facts 
of this case, since the information sought 
to be restrained was lawfully obtained, 
true, and a matter of public record by 
virtue of having been previously admitted 
into-evidence and presented in open court." 

There are two Washington State Supreme Court cases which deal 

specifically with the issue of closure of a pre-trial suppression 

hearing similar to our present case. In each of those cases our 

Supreme Court specifically followed the federal precedent 

established in Gannett company v. DePasquale, 443 u.s. 368, 61 

-¥ ;6, 
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L.Ed.2d 608, 99 s. ct. 2998 (1978). In that case, the u.s. Supreme 

Court allowed closure of a 3.5-type hearing when the trial judge 

properly balanced the rights of the press and public to an open 

hearing against the defendant's right to a fair trial and found 

that an open hearing possessed a reasonable probability of 

prejudice to the defendant. Since the denial of access to the 

public was only temporary and the public would later be able to 

review what had occurred in the closed proceeding, the defendant's 

interests prevailed in the balancing test. 

The case of Federated Publications v. Kurtz, 94 Wn.2d 51, 55, 

615 P.2d 440 (1980) quoted from the DePasquale case at Page 55: 

"This Court has long recognized that adverse 
publicity can endanger the ability of a 
defendant to receive a fair trial. E.g., 
Sheppard v. Maxwell, 384 u.s. 333 [16 L.Ed.2d 
GOO, 86 S. Ct. 1507 (1966); Irwin v. Dowd, 
366 U.S. 717 [6 L.Ed.2d 751, 81 S. Ct. 1639 
(1961); Marshall v. United States, 360 U.S. 
310 .[3 L.Ed.2d 1250, 79 S. Ct. 1171 (1959)]. 
Cf. Estes v. Texas, 381 U.S. 532 [14 L.Ed.2d 
543, 85 s. ct. 1628 (1965)]. To safeguard 
the due process rights of the accused, a 
trial judge has an affirmative constitu
tional duty to minimize the effects of 
prejudicial pretrial publicity. Sheppard 
v. Maxwell, supra. And because of the 
Const1tut1on•s pervasive concern for these 
due process rights, a trial judge may surely 
take protective measures even when they are 
not strictly and inescapably necessary. 
DePasquale, at 378. 

Among the kinds of pretrial publicity posing 
a threat to a fair trial, the court stated, 
is publicity concerning pretrial suppression 
hearings: 

Publicity concerning pretrial suppression 
hearings such as the one involved in the 
present case poses special risks of unfair
ness. The whole purpose of such hearings 
is to screen out unreliable or illegally 
obtained evidence and insure that this 
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evidence does not become known to the 
jury. Cf. Jackson v. Denno, 378 U.S. 
368 [12 L.Ed.2d 908, 84 S. Ct. 1774, 
1 A.L.R.3d 1205 (1964)]. Publicitr con
cerning the proceedings at a pretr1al 
hearing, however, could influence public 
opinion against a defendant and inform 
potential jurors of inculpatory informa
tion wholly inadmissible at the actual 
trial. 

The danger of publicity concerning pre
trial suppression hearings is particularly 
acute, because it may be difficult to 
measure with any degree of certaint¥ the 
effects of such publicity on the fa1rness 
of the trial. After the commencement of 
the trial itself, inadmissible prejudicial 
information about a defendant can be kept 
from a jury br a variety of means. When 
such informat1on is publicized during a 
pretrial proceeding, however, it may 
never be altogether kept from potential 
jurors. Closure of pretrial proceedings 
is often one of the most effective 
methods that a trial judge can employ 
to attempt to insure that the fairness 
of a trial will not be jeopardized by 
the dissemination of such information 
throughout the community before the 
trial itself has even begun. Cf. 
Rideau v. Louisiana, 373 U.S. 723 
[10 L.Ed.2d 663, 83 S. Ct. 1417 (1963)]. 
DePasquale, at 378-79. 

While the court recognized, at the least, 
a "strong societal interest" in open 
judicial proceedings, DePasgvale, at 383, 
it concluded that society's 1nterest in 
the case was outweighed by the reasonable 
probability of prejudice to the defendants. 
DePasquale at 393." 

our Supreme Court then went on to point out in the Kurtz case 

that even though our Federal and State Constitutions are analogous 

on the defendants' rights to a fair trial at issue here, the 

Washington State Constitution, Article I, Section 10, which states: 

"Section 10 - ADMINISTRATION OF JUSTICE. 
Justice in all cases shall be administered 
openly, and without unnecessary delay" 
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provides a specific public right to access to court proceedings 

which is unlike the Sixth Amendment to the Federal Constitution 

which confers only an individual right to the accused for a public 

trial: 

"· .. , this section provides a textual 
basis for recognizing a right of public 
access to court proceedings. We have 
given explicit recognition to the provi
sion: 'This separate, clear and specific 
provision entitles the public, and as 
noted above the press is part of that 
public, to openly administered justice•. 
Cohen v. Everett City Council, 85 Wn.2d 
385, 388, 535 P.2d 801 (1975). Moreover, 
by its terms it is not limited to trials 
but includes all judicial proceedings." 
At Page 59. 

Our Supreme Court then detailed how these competing 

constitutional rights will be balanced at page 62: 

"Some of the principles sug<;Jested by 
Mr. Justice Powell, concurr1ng in 
DePasquale, seem to us to provide 
workable <;JUidelines under the state 
constitut1on for balancing the compet
ing interests in suppression hearing 
closure questions. These guidelines 
include: 

1. The accused must make some showing 
of likelihood of jeopardy to his con
stitutional rights from an open proceed
ing. In the present case, the defense 
motion, joined in b¥ the prosecution, 
clearly raised the 1ssue. 

2. Anyone present when the closure 
motion is made must be given an oppor
tunity to object to the closure. The 
number.of objections, however, and the 
time necessary to present them must be 
subject to the trial court's inherent 
power to control the proceedings. 
Moreover, the court should not be 
obliged to delay proceedings, since 
one of the purposes of pretrial pro
ceedings is to expedite the entire 
matter and to give counsel adequate 
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time to prepare for trial in light 
of the outcome of the suppression 
hearing. 

3. The objector must demonstrate that 
there are available practical alternatives 
to closure which would protect defendant's 
rights. 

4. The court must weigh the competing 
interests of the defendant and the public. 

5. The order must be no broader in its 
application or duration than necessary to 
serve its purpose, which in this case was 
to protect the accused's right to a fair 
trial while preserving the public's right 
to open proceedings. 

In conclusion, we think the above standards 
afford trial courts a realistic opportunity 
to strike a balance between these two 
interests which are protected by our state 
constitution." 

The case of Seattle Times co. v. Ishikawa, 97 Wn.2d 30, 37, 

640-P.2d 716 (1982) clarified the Kurtz decision by defining the 

burden of persuasion for the different types of competing interests 

21 on the closure issue. The Court found that the defendant's "right 
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to a fair trial" received the greatest latitude in obtaining 

closure of a pre-trial hearing while other advocates with lesser 

interests would have a more difficult time obtaining closure: 

"Because we believe that closure to 
protect the defendant's right to a fair 
trial should be treated somewhat differ
ently from closure based entirely on the 
protection of other interests, we will 
expand upon the framework adopted in 
Kurtz to cover such motions. 
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IV. 

[3] Each time restrictions on access to 
criminal hearings or the records from 
hearings are sought, courts must follow 
these steps: 

1. The proponent of closure andjor 
sealing must make some showing of the 
need therefor. Kurtz, at 62. In demon
strating that need, the movant should 
state the interests or rights which 
give rise to that need as specifically 
as possible without endangering those 
interests. 

The quantum of need which would justify 
restrictions on access differs depend-
ing on whether a defendant's sixth 
Amendment right to a fair trial would 
be threatened. When closure andjor 
sealing is sought to protect that inter
est, only a 'likelihood of jeopardy' 
must be shown. Kurtz, at 62. see 
Gannett Co. v. DePasquale, 443 u.s. 
368, 400, 61 L.Ed.2d 608, 99 S. Ct. 
2898 (1979) (Powell, J., concurrin~). 
However, since important constitut~onal 
interests would be threatened by restrict
ing public access (Cohen; Richmond, at 
988~90), a higher threshold w~ll be 
required before court proceedings will 
be closed to protect other interests. 
If closure andjor sealing is sought to 
further any right or interest besides 
the defendant's right to a fair trial, 
a •serious and imminent threat to some 
other important interest' must be shown. 

The burden of persuading the court that 
access must be restricted to prevent a 
serious and imminent threat to an 
important interest shall be on the 
proponent unless closure is sought to 
protect the accused's fair trial right. 
Because courts are presumptively open, 
the burden of justification should 
rest on the parties seeking to infringe 
the public's right. See Nebraska Press 
Ass'n v. stuart, 427 u.s. 539, 558 59, 
569 70, 49 L.Ed.2d 683, 96 S. Ct. 2791 
(1976). From a practical standpoint, 
the proponents will often be in the 
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best position to inform the court of 
the facts which give rise to the 
all~ged need for closure or sealing. 

2. 'Anyone present when the closure 
[andjor sealing] motion is made must 
be given an opportunity to object to 
the [suggested restriction].' Kurtz, 
at 62. 

For this opportunity to have meaning, 
the proponent must have stated the 
grounds for the motion with reasonable 
specificity, consistent with the pro
tection of the right sought to be 
protected. At a minimum, potential 
objectors should have sufficient 
information to be able to appreciate 
the damages which would result from 
free access to the proceeding andjor 
records. This knowledge would enable 
the potential objector to better 
evaluate whether or not to object and 
on what grounds to base its opposition. 

3. The court, the proponents and the 
objectors should carefully analyze 
whether the requested method for cur
tailing access would be both the least 
restrictive means available and effect
ive in protecting the interests threat
ened. see Kurtz, at 63-64. If limita
tions on access are requested to protect 
the defendant's right to a fair trial, 
the objectors carry the burden of sug
gesting effective alternatives. If the 
endangered interests do not include the 
defendant's Sixth Amendment rights, 
that burden rests with the proponents. 

4. 'The court must weigh the competing 
interests of the defendant and the 
public', Kurtz, at 64, and consider the 
alternative methods suggested. Its 
consideration of these issues should be 
articulated in its findings and conclu
sions, which should be as specific as 
possible rather than conclusory. See 
People v. Jones, 47 N.Y.2d 409, 4ls;-
39l N.E.2d 1335, 418 N.Y.S.2d 359 (1979). 
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5. 'The order must be no broader in its 
application or duration than necessary 
to serve its purpose .•• • Kurtz, 
at 64. If the order involves sealing 
of records, it shall apply for a specific 
time period with a burden on the pro
ponent to come before the court at a 
time specified to justify continued 
sealing." 

This appears to be the current state of the law on closure for 

pre-trial hearings in the state of Washington. More recent federal 

cases appear to strengthen the public's right to access at least as 

to some types of pre-trial hearings even when the defendant 

requests closure to protect his right to a fair trial. 

In the Riverside County, California case of Press-Enterprise 

Co. v. Superior Court, 478 u.s. 1, 92 L.Ed.2d 1, 106 S. Ct. 2735 

(1986), our u.s. Supreme Court found that the public's First 

Amendment right of access to criminal proceedings applied to a 

16 preliminary hearing under California law. Justice Burger then 
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proceeded to redefine the burden of persuasion for closure in that 

type of case even if the defendant is asserting that an open 

hearing would impact his right to obtain a fair trial: 

"Since a qualified First Amendment right of 
access attaches to preliminary hearings in 
California under Cal Penal Code Ann #858, 
et seq. (West 1985), the proceedings can
not be closed unless specific, on the 
record findings are made demonstrating 
that 'closure is essential to preserve 
higher values and is narrowly tailored 
to serve that interest•. Press-Enterprise 
1, supra, at 510, 78 L.Ed.2d 629, 104 
s. ct. 819. See also Globe Newspaper, 
supra, at 606-607, 73 L.Ed.2d 248, l02 
s. ct. 2613. If the interest asserted 
is the right of the accused to a fair 
trial, the preliminar¥ hearing shall be 
closed only if specif~c findings are 
made demonstrating that, first, there 
is a substantial probability that the 
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defendant's right to a fair trial will 
be prejudiced by publicity that closure 
would prevent and, second, reasonable 
alternatives to closure cannot adequately 
protect the defendant's fair trial rights. 
See Press-Enterprise I, supra~ Richmond 
Newspapers, supra, at 581, 65 L.Ed.2d 
973, 100 S. Ct. 2814. 

Justice Stevens' dissenting opinion in that case aptly 

describes the state of the law which our trial court must now 

attempt to apply in the present case: 

"The presence of a legitimate reason for 
closure in this case requires an affirmance. 
The constitutionally grounded fair trial 
interests of the accused if he is bound over 
for trial, and the re~utational interests 
of the accused if he 1s not, provide a 
substantial reason for delaying access to 
the transcript for at least the short time 
before trial. By taking its own verbal 
formulation seriously, the Court reverses-
without comment or explanation or any 
attempt at reconciliation--the holding in 
Gannett that a 'reasonable probability of 
preJUd1ce' is enough to overcome the First 
Amendment right of access to a preliminary 
proceeding. It is unfortunate that the 
Court neglects this opportunity to fit 
the result in this case into the body of 
precedent dealing with access rights 
generally. I fear that today's decision 
will simply further unsettle the law in 
this area." 

The burden of persuasion for the proponents of closure of a 

pre-trial hearing appears to have been increased from a "likelihood 

of prejudice" to a "substantial probability of prejudice" even when 

they argue that the defendants' "right to a fair trial" is at 

stake. This is at least true in the trial-like context of a 

25 California preliminary hearing as described in the Press-Enterprise 

26 II case. 
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. . . 

Arguably, the DePasquale standard which has been adopted by 

our-washington appellate courts for 3.5-type hearings would still 

have the lesser standard of "likelihood of prejudice" since the 

ruling is preliminary in nature, effective for only a short period 

of time, and potentially has serious consequences if inadmissible 

evidence is revealed to the public prior to trial. 

Respectfully submitted this 26th day of May, 1989. 
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MAY 191989 

IN THE SUPERIOR COURTc.~!c:::~~E: STATE OF WAfiE~f'W:~!Ll£N 

IN AND FOR YAKIMA COUNTY YA"ilMA CQU!HY CLF.RK 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

'88 f'lA~ 19 Arl 8 5~ 
) ,. ' ~ . t:t. · .,;LLd. 

:::; ~Fe·; ;l'"l{Q~i":"- 88-1-00428-1 
S\ 1 ~-nl,"'..- iiJ"'\r '"--·-. ( r .::I'\ IV ' .•\... ··-~ 

1 t. J ·.l-, y• .ME\!1P.~DUM IN OPPOSITION TO 
. ) MOTION FOR BILL OF PARTICULARS 

) 
) 
) 

The defense has filed a Memorandum in support of Motion for 

Bill of Particulars wherein they state the issue is whether the 

Notice of Special Sentencing Proceeding should be stricken. They 

then ask six questions dealing with the Prosecuting Attorney's 

decision to file the death penalty notice. Noticeably absent from 

the defense memorandum is any specific facts arising from this case 

and how those facts may apply to the questions asked by the 

defense. Apparently, the defense hopes the Court will do this for 

them. The State, therefore, has great difficulty replying to the 

specifics of the defense memorandum when it is not clear what is 

being argued and how it applies to the present case. 

The defense attacks the Prosecuting Attorney's decision to 

file the Notice of Special Proceeding. The defense further alleges 

that Washington's death penalty statutes are unconstitutional in 

that the Prosecuting Attorney's discretion in seeking the death 

penalty is not adequately directed and restrained. 

The constitutionality of the Prosecutor's discretion to seek 

the death penalty under Washington law has been reviewed and upheld 

~1EMORANDUM-l 
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' 

several times by the Washington State Supreme Court. State v. 

Dictado, 102 Wn.2d 277, 297, 687 P.2d 172 (1984) states: 

"Defendant also argues that the statute violates 
equal protection by giving the prosecutor un
fettered discretion to charge either of two 
crimes (capital or noncapital aggravated murder), 
although either char~e would necessarily be 
based on the same ev1dence. He further asserts 
this gives the prosecutor unconstitutional 
power to decide a defendant's sentence. 

[14] It has long been the rule in washington 
that equal protection is violated when two 
statutes declare the same acts to be crimes, 
but penalize more severely under one statute 
than the other. State v. Sherman, 98 Wn.2d 53, 
653 P.2d 612 (1982); State v. Zornes, 78 Wn.2d 
9, 475 P.2d 109 (1970). There 1s no equal 
protection issue, however, when the require
ments of proof and the State's ability to meet 
them are the considerations guiding the 
prosecutor's discretion. State v. Canady, 
69 wn.2d 886, 421 P.2d 347 (1966). 

Under RCW 10.95.040(1) the prosecutor must file 
a notice of a special sentencing proceeding to 
determine whether the death penalty is to be 
imposed 'when there is reason to believe that 
there are not sufficient mitigating circum
stances to merit leniency'. The prosecutor's 
discretion to seek or not seek the death 
penalty depends on an evaluation of the 
evidence of mitigating circumstances. This 
evaluation must determine if sufficient 
evidence exists to convince a jury beyond 
a reasonable doubt that there are not suf
ficient mitigating circumstances. See 
RCW 10.95.060(4). 

Although the exercise of prosecutorial discre
tion under the sentencing structure of RCW 
10.95 is not strictly analogous to the exercise 
of discretion involved in the charging function, 
the principle is similar. The prosecutor does 
not determine the sentence; the ~rosecutor 
merely determines whether sufficlent evidence 
exists to take the issue of mitigation to the 
jury. This type of discretion does not violate 
equal protection. See state v. Sherman, supra." 

MEMORANDUM-2 
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State v. Campbell, 103 Wn.2d 1, 25, 691 P.2d 929 (1984) 

reaches the same conclusion: 

"In State v. Rupe, 101 Wn.2d 664, 699, 
683 P.2d 571 (1984) and State v. Dictado, 
102 Wn.2d 277, 687 P.2d 172 (l984), we 
held the discretion given a prosecutor to 
seek the death penalty was constitutional. 
We reaffirm this position, finding no merit 
in defendant's arguments. 

We dispose of defendant's three arguments 
under the following analysis: First, equal 
protection of the laws is denied when a 
prosecutor is permitted to seek varying 
degrees of punishment when proving ldenti
cal criminal elements. State v. Zornes, 
78 Wn.2d 9, 21, 475 P.2d 109 (1970). 
However, 'no constitutional defect exists 
when the crimes which the prosecutor has 
discretion to charge have different ele
ments•. State v. Wanrow, 91 Wn.2d 301, 
312, 588 P.2d 1320 (1978). Before the 
prosecutor may seek the death penalty, he 
must have 'reason to believe that there 
are not sufficient mitigating circumstances 
to merit leniency'. RCW 10.95.040(1). 
Similarly, the jury must be 'convinced 
beyond a reasonable doubt that there are 
not sufficient mitigating circumstances 
to merit leniency'. RCW 10.95.060(4). 
Absent a unanimous finding, life imprison
ment is imposed. RCW 10.95.080(2). 
There is no equal protection violation 
here, because a sentence of death re
quires consideration of an additional 
factor beyond that for a sentence for 
life imprisonment--namely, an absence 
of mitigating circumstances. 

Second, '[t]he separation of powers 
principle requires that the delegation 
of legislative power to the executive 
be accomplished along with standards 
which guide and restrain the exercise 
of the dele~ated authority•. State 
ex rel. Schlllberg v. Cascade Dlst. 
Court, 94 Wn.2d 772, 781, 621 P.2d 
115 (1980}. 'The decision to prosecute 
must be based on the prosecutor's 
ability to meet the proof required by 
the statute.' State v. Lee, 87 Wn.2d 
932, 934, 558 P.2d 236 (1976). RCW 

MEHORANDUM-3 
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10.95.040 properly sets out a legisla
tive standard to guide prosecutors. 
'[T]he grant of discretion to prose
cutors does not result in a standard
less death penalty statute•. 
State v. Rupe, at 700. 

Moreover, the prosecutor's discretion 
to seek the death penalty does not usurp 
the judicial function to sentence. See, 
e.g., RCW 10.95.160-.170; Honore v. 
State Bd. of Prison Terms & Paroles, 
77 wn.2d 697, 700, 466 P.2d 505 (1970). 
In a sense the prosecutor participates 
in the sentencing process by choosing 
to request a special sentencing pro
ceeding. But the prosecutor can neither 
impose the sentence nor require that it 
be imposed. People ex rel. carey v. 
Cousins, 77 Ill.2d 531, 397 N.E.2d 809 
(1979). In Dictado, we observed that 
the prosecutor's d1scretion in this 
regard is similar to his discretion in 
charging a crime: 'The prosecutor does 
not determine the sentence; the prose
cutor merely determines whether suffi
cient evidence exists to take the issue 
of mitigation to the jury•. Dictado, 
at 298. The sentencing jury or the JUdge 
determines whether the statutory condi
tions to impose the death penalty are 
met. RCW 10.95.050(2), .060(4), .080. 
Moreover, automatic review by the 
Supreme Court again insures that sen
tencing remains a judicial function. 
RCW 10.95.100, .130." 

The defense also cites several Washington cases as authority 

that the trial court may review the pre-trial actions of the 

Prosecuting Attorney and, therefore, invites the trial court in 

this case to do so in some unspecified manner. 

The case of. State v. Knapstad, 107 Wn.2d 346, 394, 729 P.2d 48 

(1986) cited by the defense clearly has no application to our 

current case. That decision involved the court dismissing a case 

pre-trial when all the facts of the case were undisputed and 

stipulated to and the court found as a matter of law a prima facie 

MEMORANDUU-4 
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case could not be made. That decision also clearly stated that 

this procedure is inappropriate if there are any contested facts: 

"Further, it is obvious that, in a case like 
the instant cases where dismissal is requested 
because of the claimed insufficiency of the 
evidence of guilt, it cannot be ordered unless 
the Commonwealth agrees to join in the affidavit 
procedure or in a stipulation of the facts. 
A pre-trial order or judgment of dismissal for 
the claimed insufficiency of the Commonwealth's 
evidence cannot be sustained in any case where 
the Commonwealth failed or refused to stipulate 
that the appellate record contains a statement 
of all the Commonwealth's contemplated evidence." 

In the present case, there are no agreed upon facts or 

circumstances concerning any aspect of this trial that the State is 

aware of. The State invites the defense to reveal what facts they 

believe are agreed upon or undisputed in this case which could form 

the basis of a pre-trial court ruling to strike the death penalty 

aspects of this case. 

The remaining authorities listed by the defense are simply 

cited to the trial court but not applied to the facts of our case. 

state v. Dictado, supra, (which also cites state v. Zornes, 78 

Wn.2d 9, 475 P.2d 109 (1970)), is a case that upholds the 

Prosecuting Attorney's discretion to seek the death penalty under 

our current statutory scheme. 

State v. Pettitt, 93 Wn.2d 288, 609 P.2d 1364 (1980) is a case 

concerning Washington State's former habitual criminal statute 

which holds that.the Prosecuting Attorney cannot have a blanket 

policy of filing habitual criminal proceedings in every technically 

eligible case, but must exercise prosecutorial discretion in 

reaching the decision to file. That holding clearly has no 

application to the present case. 

MEMORANDU!-1- 5 
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state v. Judge, 100 Wn.2d 706, 713, 675 P.2d 219 (1984) is a 

case that would now be considered a vehicular homicide case 

involving an intoxicated driver-defendant in which the defendant 

argued on appeal that the Prosecuting Attorney's decision to file 

charges against her, but not against another occupant of her car 

who had purchased the alcohol the group had consumed, was a denial 

of her equal protection rights. The Court states: 

"Prosecutors are vested with wide discretion in 
determining whether to charge suspects with 
criminal offenses. Bordenkircher v. Hayes, 
434 U.S. 357, 365, 54 L.Ed.2d 604, 98 S. Ct. 
663, reh'g denied, 435 u.s. 918, 55 L.Ed.2d 
511, 98 S. Ct. 1477 (1978); State v. Pettitt, 
93 Wn.2d 288, 294, 609 P.2d 1364 (l980). 
Exercise of this discretion involves con
sideration of factors such as the public 
interest as well as the strength of the 
case which could be proven. United States v. 
Lovasco, 431 U.S. 783, 794, 52 L.Ed.2d 752, 
97 S. Ct. 2044 (1977); Pettitt, at 295. 
The-exercise of a prosecutor's discretion 
by charging some but not others guilty of 
the.same crime does not violate the equal 
protection clause of u.s. Const. amend. 14 
or Const. art. 1 Sec. 12 so long as the 
selection was not 'deliberately based upon 
an unjustifiable standard such as race, 
religion, or other arbitrary classification•. 
Oyler v. Boles, 368 u.s. 448, 456, 7 L.Ed.2d 
446, 82 s. ct. 501 (1962), quoted in 
Bordenkircher. Accord, State v. Jacobsen, 
78 Wn.2d 491, 498-99, 477 P.2d 1 (1970)." 

In re Harris, 111 Wn.2d 691, 692, 763 P.2d 823 (1988) was also 

cited by the defense in its memorandum. It is a Personal Restraint 

Petition case in which our Supreme Court considered whether the 

Pierce County Prosecuting Attorney's office policy in aggravated 

murder cases is an abuse of discretion. Their policy is to always 

seek the death penalty unless the defense supplies evidence of 

mit~gating circumstances to the State. 

HEMORANDill!- 6 
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The defense attempted to analogize their capital case to 

previous Washington appellate court decisions concerning habitual 

criminal proceedings: 

"Petitioner would liken this policy to the 
one we found invalid in State v. Pettitt, 
93 Wn.2d 288, 295, 609 P.2d 1364 (1980); 
see also state v. Rowe, 93 Wn.2d 277, 609 
P.2d 1348 (1980); State v. Gilcrist, ·91 
Wn.2d 932, 558 P.2d 236 (1976). 

[l] The prosecutor in Pettitt had an 
automatic policy of fil1ng habitual crimi
nal charges against all defendants with 
three or more prior felonies. He testi
fied he "could imagine no situation which 
would provide for an exception to the 
mandatory policy." state v. Pettitt, 
supra at 296. The P1erce County Prose
cuting Attorney, by contrast, will 
consider any mitigating factors the 
defendant brings to his attention. The 
availability of this "escape valve" makes 
the Pierce County policy more akin to the 
habitual criminal chargin~ policy we up
held in Rowe than to the 1nflexible 
absolute policy challenged in Pettitt. 

our Supreme Court explicity approved the Pierce County action 

to file death penalty notices in all cases where the defense does 

not notify the Prosecuting Attorney's Office of mitigating 

circumstances. They also made it very clear that there is a 

significant difference between the filing of a death penalty notice 

in a premeditated First Degree Murder case and a decision to file 

an habitual criminal proceeding under former Washington law. They 

stated at page 693: 

"There is, moreover, a significant dis
tinction between the death penalty 
charging decision at issue here and the 
decision whether to file habitual criminal 
charges. Pertinent factors the prosecutor 
may consider in making the latter decision 
include the nature of the defendant's pre
sent and prior convictions, the amount 

MEMORANDUH-7 
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of time between them, and the state's 
ability to prove the existence and validity 
of the prior convictions. State v. Lee, 
supra at 935; State v. Nixon, 10 Wn. App. 
355, 356-57, 517 P.2d 212 (1973). These 
are, in the main, matters of public 
record to which the prosecutor has ready 
access. 

A prosecutor who charges a defendant with 
aggravated first degree murder, by contrast, 
must make the more subjective determination 
of whether there is 'reason to believe that 
there are not sufficient mitigating circum
stances to merit leniency.' RCW 10.95.040; 
see also State v. Campbell, 103 Wn.2d 1, 25, 
691 P.2d 929 (1984), cert. denied, 471 U.S. 
1094 (1985). Although some statutory miti
gating factors involve objective facts the 
prosecutor can readily ascertain (see, e.g., 
RCW 10.95.070(1) (lack of criminal history)), 
most are in the nature of explanations or 
excuses related to the crime itself. RCW 
10.95.040(2) (extreme mental disturbance), 
( 3) (consent of victim) , ( 4) (minor par
ticipation as an accomplice), (5) (duress), 
and (6) (mentally impaired capacity). As 
with criminal defenses generally, these 
tend to be matters about which the defen
dant and his attorney will have more 
knowledge than the State. Additionally, 
although the State will at trial bear the 
burden of proving there are insufficient 
mitigating circumstances to merit leniency, 
State v. Rupe, 101 Wn.2d 664, 701, 683 P.2d , 
571 (1984), 1t cannot attempt to rebut on v 
any particular point unless the defendant 
first presents evidence on it. State v. 
Bartholomew, 101 wn.2d 631, 642-43, 683 
P.2d 1079 (1984). The Pierce County 
chargin~ policy makes sense 1n l1ght of 
this ev1dentiary principle. (Emphasis ours). 

CONCLUSION 

The constitutionality of our death penalty statutes and 

specifically the constitutionality of the Prosecuting Attorney's 

decision to seek the death penalty have been previously challenged 

in our appellate courts and always have been upheld as 

constitutional by the Washington State Supreme Court. 

MEHORANDUM-8 
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On the issue of the Prosecuting Attorney's actual decision to 

file the death penalty notice, the Yakima County Prosecuting 

Attorney specifically requested from the defense any evidence of 

mitigating circumstances as part of his decision-making process. 

In fact, the deadline for the filing of the Notice of Special 

Proceedings was delayed for approximately 30 days by mutual 

agreement of the parties in order to allow the defense additional 

time to provide the State with just such information if they 

discovered it during their pre-trial investigations and decided to 

release such information to the State. (See the attached Order 

marked as Exhibit "A" which was entered and filed in this case 

previously). No such information was provided. 

Our Supreme Court has previously upheld a Pierce County 

procedure wherein a Death Penalty Notice is always filed in all 

aggravated First Degree Murder cases in which the defense does not 

provide the Prosecuting Attorney with any evidence of mitigating 

circumstances. See In re Harris, supra. 

The defense has not established any allegation of abuse of 

prosecutorial discretion in this case or have they provided any 

authority for a pre-trial review of the Prosecuting Attorney's 

decision to seek the death penalty in this case. 

The State respectfully submits that the Motion for Bill of 

Particulars in this case should be denied. 

DATED this /~ day of May, 1989. 

HOWARD W. HANSEN 
Deputy Prosecuting Attorney 

HWH3(0) 
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BETTY MCGILLEN 
YAKIMA COUNTY CLER 

'88 RPP 1? /?.'" f.L__D 
IN THE SUPERIOR' CoimT OF 'l!HEI:);TATE OF WASHINGTON 

:· -- ( I I I • I 

IN·.-AND ·FdR .~IMA . . . ' · ~-- ~:;.~ OF 
:::. .. :.. 1 f' 0 :Jr-.-:-y• r . "" 11, 

COUNTY 

STATE OF WASHINGTON,''····: .... '.;: ;-;:riGyOtl 

Plaintiff, 

vs. 

RUSSELL DAUNE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 

NO. 88-l-00428-l 

ORDER EXTENDING TIME 
TO GIVE NOTICE OF 
SPECIAL SENTENCING 
PROCEEDING 

THIS MATTER having come on before the above-entitled 

court on April 12, 1988, on the joint motion of the state 

represented by JEFFREY C. SULLIVAN, Prosecuting Attorney for 

Yakima County, Washington, the defendant, RUSSELL DUANE 

McNEIL, and the attorneys for defendant, CHRIS TAIT and 

THOMAS BOTHWELL; the defendant present and represented by 

the above-named attorneys, and the State of Washington 

represented by Jeffrey C. Sullivan, Prosecuting Attorney for 

Yakima County, Washington, and Howard W. Hansen, Deputy 

Prosecuting Attorney for Yakima County, Washington; the 

court finding that the defendant, Russell Duane McNeil, was 

arraigned on March 16, 1988, on the charge of Aggravated 

First Degree Murder as defined by RCW 10.95.020 and 

therefore the Prosecuting Attorney must file and serve upon 

the defendant or his attorney a written notice of a special 

sentencing proceeding if the Prosecuting Attorney wishes to 

seek the death penalty, within thirty days of that date 

EXHIBIT "A" 
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which in this case is April 15, 1988, unless the court 

extends the period of filing and service of notice for good 

cause shown; and all parties, including the defendant 

personally having jointly moved the court to extend the 

period for filing and service of the notice of special 

sentencing proceeding in this case in order to allow the 

defense to complete their evaluations of their client by 

experts, currently scheduled to be completed by 

M~ .2SJ /'J8cf , so that they will thereafter 

able submit additional information to the State which 

affect their decision to seek the death penalty in this 

case; and the court finding that this is good cause for 

extending the period of time in which to give the death 

penalty notice, and the court being fully advised in the 

premises; now, therefore, 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the 

period of time for filing and service of the notice of 

be 

may 

special sentencing proceeding in this case shall be extended 

!:Y:a}},!!f! · from April 15, 1988 to 

DATED this (:l.. 

Presented by, approved 
as to form and fo entry: 

' 
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Attorney fo 

THOMAS BO 
Attorney 

(. 
·: 

RUSSELL DUANE McNEIL 
Defendant 

HWH1(C) 
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REGEJVtC 

•em W.!liiJ~. Y/IKIIAI\ CCUIITY CU:R~ 

IN THE SuP~BR.Yc@1.JRfffuP-~NE STATE OF WASHINGTON 
INof,.,ND,I:Q~L'tfi\.KIMA COUNTY 
EX OFf:(;!C CLERK OF 

STATE OF W ASHING'PQJIM,RIOR c:pu:n 
'Lf:l~~- \H.")f~C:TON 

Plaintiff, ) NO: 88-1-00428-1 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY FOR INVESTIGATORY 
FEES AND EXPENSES 

The Court having considered the DEFENDANT'S MOTION for 
ORDER APPROVING PRIVATE INVESTIGATOR FEES and EXPENSES 
and attached Declaration of Counsel, now, therefore, 

IT IS HEREBY ORDERED that the following be paid by the 
appropriate Yakima County Office forthwith: 

( 1) The sum of $765.43 payable to DIANA G. PARKER, in 
care of the Office of Attorney Christopher Tait. 

DATED THIS jJ_ DAY OF MAY, 1989. 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 1 

CHRISIDPHER TArT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUilDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 9B901 
TELE:PHot~E (509) 248-1346 ~- "/ /J 0') or ----'---------
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CHRISTOPHE AIT 
Of Attorneys For Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 2 

• 

CHRISTOPHER TAIT 
ATIORNE'r AND COUNSELOR AT LAW 

THE LANDMARK BUIL.DING 
23(1 SOUTH SECOND STREET 

'SUITE 201 
YA.KIMA W.AS\-IINGTON 96901 
TELEPHONE (509) 248·1346 
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'R9 f'lA~ 17 Prl 8 33 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IM£-AND'FOR¥'AKIMA COUNTY 
EX OFflC1C: ~~u:r.:.:. OF 

~.£.'l!Oe r Q'''<T 
STATE OF W ASHIN;G~tMh'!·\'!, · :.J. · :~1; 

) 
Plaintiff, ) NO: 88-1-00428-1 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 

MOTION 

COMES NOW the above-named Defendant, RUSSELL DUANE 
McNEIL, by and through his attorneys, and moves this Court for 
the authorization of payment for investigatory services. 

THIS MOTION is based upon the record and file herein and 
the accompanying DECLARATION OF COUNSEL. 

DATED THIS -ll.-DAY OF MAY, 1989. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 

. FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 1 

Of Attorneys for Defendant 
McNeil 

;s-; 

CHRISlOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUilDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 989('11 
TELEPHONE (509) 248-1346 
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DECLARATION OF COUNSEL 
CHRISTOPHER T AIT, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court-appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 
Diana G. Parker has been authorized to pursue investigatory 
services on behalf of the Defendant McNeil. An Order Authorizing 
Investigatory Services and Setting Rates was entered in the 
above-entitled cause and signed by the Honorable F. james Gavin 
approving said investigatory services and authorizing payment of 
her automobile mileage to be reimbursed at the rate of 22 1/2 
cents per mile. Diana G. Parker was further authorized to submit 
statements, through counsel, on or about the 1st and the 15th day 
of each month. 

Attached hereto and incorporated by reference for approval 
is the statement of Diana G. Paker for the private investigatory 
fees and expenses for her services from MAY 1, 1989, to MAY 15, 
1989, performed by her on behalf of the above-named Defendant, 
McNeil. 

SIGNED AND DATED at Yakima, Washington, this J]_ day of 
MAY, 1989. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES2 

~\b:: (&---
CHRISTOPH!rm 
of Attorneys for Defendant 
McNeil 

CHRIS10PHER TAIT 
ATlORNEY AND COUNSELOR AT LAW 

THE lANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. W.ASHINGTON 9891J1 
TELEPHONE 1509) 248·1346 
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RECORD OF TIME 

DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activitv TIME 

512/89 Out Conf CT, research 1.00 

5/3/89 Out Conf CT, jail conf cl, research 3.00 

5/4/89 Out Cl call, jail conf cl, call toRS/ call 4.25 
VF, call VF, call CT, call YSO, 
call VF 

5/5/89 Out Conf cr. research, TAB 2.75 

5/8/89 Out Conf CT, Pros A tty, research 3.00 
(Jennifer) complete stats re 
changing, LD Cons D/K review 
Shaw docs 

5/9/89 Out LD call JMN, client call, locate wit 3.00 
ConfCT 

5/10/89 Out Shaw paper review, I'V SC, I'V SD, 4.50 
TAB, 3 calls to JV, jail conf cl, 
locate JC re jD 

5/10/89 13 Miles at 22.5 Cents= $2.93 * 

5111/89 Out Conf cr. locate wit, letter to j.M., call 4.25 
to JV, call to MR re jD trip to SC, 
jail call cl, Conf VF 

5/12/89 Out Conf cr. locate JD, I'V JC (jail) call 4.75 
to CC re JC, LDC (WS re jB) review 
MS docs. 

30.50 Out of Court Hrs at $25.00 Per Hour $762.50 
13 Miles at 22.5 Cents Per Mile $ 2.93 

TOTAL $765.43 
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BETTY MCGILLEN . 
'8·' m YAKIMA COUNTY CLERK 

::; IIA~ lJ. Pfl 2 10 
IN THE SUPERIOR COURT OF::THE·STAT.J;: OF WASHINGTON 

IN AND FORJOAKlMA :coUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

r~ (I[] r- · · .-Y': :.-· :-.... :, .. :·. 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 88-1-00428-1 

MEMORAI\TDUM IN 
SUPPORT OF MOTION 
FOR BILL OF PARTICULARS 

ISSUES 

SHOULD THE NOTICE OF SPECIAL SENTENCING PROCEEDING BE 
STRICKEN? 

1. When the NOTICE OF SPECIAL SENTENCING PROCEEDING 
was filed on May 27, 1988, did the Prosecuting Attorney have 
reason to believe that there were not sufficient mitigating 
circumstances to merit leniency? 

2. Is a pre-trial inquiry into that prosecutorial decision 
proper? 

3. Is the post-conviction proportionality review 
contemplated by RCW 10.95.100, 10.95.120 and related statutes 
enough to protect the rights of Russell McNeil? Is it enough for 
the Prosecutor to now tell the trial judge that we need not now 
concern ourselves with this matter. because direct review by the 

. MEMORANDUM IN SUPPORT OF 
MOTION FOR BILL OF PARTICULARS 1 

;:su 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WA5HING10N 98901 
TELEPHONE (509J 248·1346 
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Supreme Court of Washington following a conviction will somehow 
tell us all we need to know about prosecutorial discretion and 
proportionality? 

4. If this Court does NOT inquire into the decision made by 
the Prosecuting Attorney BEFORE the trial, how will appellate 
courts later review prosecutorial discretion? What record will 
have been made? What record exists in those cases in which the 
same Prosecuting Attorney did NOT file a NOTICE OF SPECIAL 
SENTENCING PROCEEDING? Is proportionality review possible 
without a record? 

5. Does the Constitution require that the laws and 
procedures which authorize hangings provide explicit standards 
for those who apply them? 

6. What remedy exists when a Prosecutor abuses his 
discretion-either by filing the NOTICE in the face of overwhelming 
mitigation evidence, or by not filing the NOTICE in the absence of 
any mitigation? 

POINTS AND AUTHORITIES 

Trial courts have inherent power to dismiss a criminal 
prosecution before trial for lack of sufficient evidence. State v. 
Knagstad, 107 Wn. 2nd. 346 (1986), CrR 8.3 (b). 

Trial courts also have inherent power to review the charging 
decisions and policies of Prosecuting Attorneys. State v. Pettitt. 
93 Wn. 2nd 288, ( 1980), In Re Harris, 111 Wn. 2nd. ( 1988), State 
v. Dicta do, 102 Wn. 2nd. 277 ( 1984), State v. Zornes, 
78 Wn. 2nd. 9, ( 1970) and State v. Judge, l 00 Wn. 2nd. 706 
( 1984). 

MEMORANDUMINSUPPORTOF 
MOTION FOR BILL OF PARTICULARS 2 

CHRISlDPHER TAIT 
AnDRNE'I' AND COUNSELOR Kr LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHING10N 98::101 
TELEPHONE 15091 248-1J.l.6 
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It is clear from the record in Harris, supra, that the 
Prosecuting Attorney in Pierce County had a death penalty 
charging policy, and that our Supreme Court knew what the Pierce 
County charging policy was. Numerous references are made 
throughout the opinion to the policy itself, and the way in which it 
worked. 

Faced with a Motion for a Bill of Particulars aimed at 
disclosure of the Yakima County charging policy, the Prosecuting 
Attorney now resists that Motion, telling the Court that post
conviction review will tell us all we need to know about 
proportionality. 

To date, no party to this lawsuit knows what the Yakima 
County charging policy is, if there is one. 

We do know that Yakima County has not seen a capital case 
in over 50 years, and that since being elected in 1974, this 
Prosecuting Attorney has never before filed a Notice of Special 
Sentencing Proceeding. He has filed ..J.!cases alleging murder in 
the first degree since january 1. 1981. See Exhibit C. 

We know that in the cases of State v. Kester, and State v. 
Kincaid, 103 Wn. 2nd. 304 ( 1985) this Prosecuting Attorney filed 
charges against each man alleging "aggravated first degree 
murder." See Exhibits A, B, D, and E. 

We do not know why Notice of Special Sentencing 
Proceedings were filed in Kester or Kincaid. Similarly, we do not 
know what objective criteria, if any, were considered by this 
Prosecuting Attorney in deciding not to file Notices in either of 
those cases. We do not know what the charging policy was, if 

MEMORANDUMINSUPPORTOF 
MOTION FOR BILL OF PARTICULARS 3 

CHRIS1DPHER TAfT 
ATIOANEY AND COUNSElOR AT LAW 

THE LANDMti.F<.K BU!LDIW~ 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON ge901 
TELEPHONE t509) 248-13415 
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there was one, in 1982 when verdicts were entered in Kester and 
Kincaid. 

While RCW 10.95.070 lists examples of factors which a jury 
may consider as it votes for life or death, the statute does not 
define a "mitigating factor." As a result of this statutory omission, 
prosecutors have no statutory guidance as they evaluate evidence, 
or as they choose to seek the death penalty. Similarly, the term 
"reason to believe" has never been defined, either by statute or by 
decision. 

If a State seeks to authorize capital punishment the 
Constitution requires that the state "tailor and apply its law in a 
manner that avoids the arbitrary and capricious infliction of the 
death penalty." Godfrey vs. Georgia, 446 U.S. 420, 428, 100 S. Ct. 
1759, 1764, 64 L. Ed. 2d 398 ( 1980). 

1. The Discretionary Authority Granted the 
Prosecutor by Washington's Capital Punishment 
State Violates Constitutional Standards in that It 
does Not Set Forth Clear and Objective Standards 
that Provide Specific and Detailed Guidelines 
which Direct and restrain the Prosecutor's 
Exercise of Discretion in seeking the Death 
Penalty. 

Laws and procedures ··must provide explicit standards for 
those who apply them." Gravned vs. City of Rockford, 408 U.S. 
104, 109, 92 S. Ct. 2294, 2299, 33 L. Ed. 2d 222 ( 1972); 
Papachristou vs. City of Jacksonville, 405, U.S. 156, 92 S. Ct. 839, 
843, 31, L. Ed. 2d 110 ( 1972). A law which delegates basic policy 
decisions to policemen, prosecutors, judges, and juries, "for 
resolution on an ad hoc and subjective basis, with the attendant 
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dangers of arbitrary and discriminatory application" violates th 
Fourteenth Amendement and denies a defendant his 
constitutional rights. Grayned vs. Rockford, 92 S. Ct. at 2299. 
Where there are no statutory standards governing the exercise of 
discretion, the statutory "scheme permits and encourages 
arbitrary and discriminatory enforcement."' Papachristou vs 
Jacksonville, 405 U.S. at 170. 

A statute which delegates and grants the prosecutor the 
discretionary authority to determine whether a defendant will be 
subject to the death penalty must set forth clear and objective 
standards that provide specific and detailed guidelines which 
direct and restrain the prosecutor's exercise of discretion so as to 
minimize the risk of arbitrary and capricious action. Godfrey vs. 
Georgia, supra: Gregg vs. Georgia, 428 U.S. 325, 96 S. Ct. 3301, 49 
L. Ed. 2d 929 ( 1976); Proffitt vs. Florida, 428 U.S. 242, 96 S. Ct. 
2960, 49 L. Ed. 2d 913 ( 1976); Furman vs. Georgia, 408 U.S. 238, 
92 S. Ct. 2726, 33 L. Ed. 2d 346 ( 1972). 

CONO...USION 

The Washington statutory scheme is Constitutionally 
defective in that it impermissibly delegates to the Prosecuting 
Attorney the discretionary power to seek the death penalty, 
without prior notice to any party. 

Instead of providing the equal protection guaranteed by the 
Federal and State Constitutions, the Washington statute invites 
disparate treatment. 

Important terminology remains undefined. 
Different prosecutors exercise discretion in different ways. 
Without a record, proportionality review on appeal is no 

more than an empty promise. 
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The citizens of Yakima County-even those who are not old 
enough to vote for a Prosecuting Attorney, but who are old 
enough to be hanged for their crimes-deserve to discover how and 
when their Prosecuting Attorney decides to seek the death 
penalty. 

The Motion for Bill of Particulars should be granted. 
~ 

DATED this 5[ day of MAY, 1989. 

Attorney for Defendant McNeil 

--------------

THO S A. HWELL 
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\ 
1 iuwffisuN. LEOGER'.V • 
I &.AtiDEI!SONI 

2 

3 

4 

5 

6 , IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

7 IN AND FOR THE COUNTY OF PIERCE 

8 STATE OF WASHINGTON, ) 
) 
) 
) 

l 
) 
l 
) 

9 

10 vs. 

Plaintiff, 

11 BENJAMIN JAMES HARRIS 1 III., 

NO. 84-1-01190-6 

NOTICE OF SPECIAL SENTENCING 
PROCEEDING TO DETERMINE 
WHETHER THE DEATH PENALTY 
SHOULD BE IMPOSED 

12 Defendant. ) 

~~----------------~------------> 
13 ·""' 

14 

15 

16 

17 

18 

19 

20 

TO: BENJAMIN JAMES HARRIS, III, DEFENDANT ABOVE NAMED, 

YOU WILL TAKE NOTICE AS FOLLO\'IS: 

I. 

That you are charged by an amended information filed in this 

court with the crime of Aggravated Murder in the First Degree as 

defined in RCN 9A.32.030 (1) (a) and RCI'i 10.95.020 (5). 

II. 

That the Prosecuting Attorney of Pierce County, Washington, 
21 

22 

23 

24 

25 

26 

27 

28 

hereby gives notice of his intention to request a special proceeding 

pursuant to RCN 10.95.040 to determine whether or not the death 

penalty should be imposed upon the defendant, BENJMIIN·JAHES HARRIS, 

III, pursuant to RCW 10.95.020 and RCW 10.95.030(2). 

NOTICE - 1 EXHIBIT "A" 

Office of Prosecuting Attorney 
946 County..City Buildin& 
Tacoma,Washin~ton 98402 
Telephone: 593-4211 



~-

•• ( (' '. 
~, .... 11 

I 
•I 1 III. 

I 
2 That the Prosecuting Attorney for Pierce County, Washington, has 

3 reason to believe that one or more aggravating circumstances was 

4 present at the commission of the aforesaid Murder in the First Degree 

5 and intends to prove the presence of such circumstances in a special 

6 sentencing proceeding pursuant to statute. 

7 IV. 

8 That the aggravating circumstances referr~d to herein are as 

9 follows: 

10 (1) The defendant, Benjamin James Harris, III, solicited another 
' 

11 person to commit the murder and had paid or had agreed to pay money or 

12 other thing of value for committing the murder. 

13 v. 

14 That further, there is reason to believe that there are not 

15 sufficient mitigating circumstances. to merit leniency. The 

16 prosecution may open the sentencing phase only with the defendant's 

17 criminal record.and evidence which would have been admissible at the 

18 guilt phase of the trial. Presentation of mitigating circumstances is· 

19 the responsibility of the defendant. ~ State v. Bartholomew, 101 

20 Wn.2d 631, 643, P.2d (1984) . No mitigating circumstances 

21 have been brought to the attention of this office. 

22 

23 

24 

25 

26 

27 

28 

DATED at Tacoma, Washington, this ~day of August, 1984. 

NOTICE - 2 

OCficc of Proscculin, Anomer 
946 County..City Building 
Tacoma,Wa.shington 98402 
Telephone; S93·42ll 
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In the Superior Court of the State of Washington 
In and for Yakima County 

STATE OF WASHINGTON, 
Plaintiff 

vs. 

BRYAN N. KESTER 

Defendant 

.I """:. ... , 

N 82-1-00641-1 0 ...............•..•.•........... - ... 

VERDICT FORM 

We, the Jury in the case of the State of Washington, Plaintiff, against ······························-···························· 

BRYAN N. KESTER 
.............•............................................................................................................................................... ,Defendant, 

rmd the Defendant .. - ...................................................... guilty ... '?.~ ... ?.~.C:.C?.r.t.cf. .• .J?.~g.'!:!':!L.!:!.~-g;~J§..S8J:l.!;~.I .... . 

Foreman 
sc:-21 

" 

EXHlBIT "811 
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In the Superior Court of the State of Washington 
In and for Yakima County 

STATE OF WASHINGTON, 
Plaintiff 

vs. 

.!?~'!~ _ _!':l_, ___ g_~_'££,).3; __________________ _ 

Defendant 

No. ...... ~.?..:.k:.Q.Q§.~J---1 

VERDICT FORM D 

We, the Jury in the case of the State of Washington, Plaintiff, against ······························-··---······················ 

BRYAN N. KESTER 
-·········----···················-························································································································,Defendant, 

find the Defendant.... . . . ... .. .. .. . . . ... . . . .... . . ... .. . . .. . ... . .. . . . . ... . . .. guilty .. !?L .f.io !:. ~-!; ... P.§ _g I-~-~ .. J::!i!D. ~l.~!J. _g h!:. ~L ..... 

Foreman 
se-21 

// 
.... / . ..--



In the Superior Court of the State of W ash4tg;to~ 
. ; •, -

In and for Yakima County .- ' '-:::1 
~ r t 

STATE OF WASHINGTON, 
Plaintiff 

vs. 

BRYAN.N. KESTER 

Defendant 

N 82-1-00641-1 
0------------···-···········-······ 

VERDICT 

I ' 

i_;,:·,, •) I )90'> ; 'l 
.. _ v , ... - vt: ........ ~ .. ..) 

~-

! . -~~ ·., • - ...., •• 
\- .. ,l,·· 1tr:·r 
-. . ·'~ CJ' . ---~ ·- .... ,. · · :I '•iT'' ~'-LE .... ~. ~ ~.... rur 

FORM F 

We, the Jury in the case of the State of Washington, Plaintiff, against .............................. - .......................... . 

BRYAN N. KESTER 
............................................................................................................................................................. ,Defendant, 

fmd the Defendant ...•....... r..9.'!: ••.•..•••....•••.•...•.................. guilty .•..•••••..........•..•••.........•.•.••......••.•..•..........••.••..••...•• 

Foreman 
sc-21 
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In the Superior Court of the State of Washington 
In and for Yakima County 

STATE OF WASHINGTON, 
Plaintiff 

vs. 

BRYAN. N. KESTER 

Defendant 

82-1-00641-1 
NO----····--····-··············-··· 

VERDICT FORM c 

,. , 
........... 
•') .. ~ 

U -j if !'0-..'1 ' 
[[>27 / tl 

.. : .. 

~ - 1sa2 c t.i ; 
~. f--~----. ~ .. Ill 
ll~r.~•.·· 

·-~-.7[411' '-' ;· ::· 
.,., C••:t ,-:.:'-' r.·, 

'"...1,_ :~ I ._. . .... , .I 
· Ctc1, .• 

'.C..lffi 

We, the Jury in the case of the State of Washington, Plaintiff, against ······························-··························· 

...................... :§~.¥.~ ... ~.: ... ]g; §.IF:S ................................................................................................... ,Defendant, 

f"md the Defendant .......................................................... guilty ... 9.t ... ?.~.9.9.D.9 . ..l?.~g;:~~ ... r,:.v.r.9.~r ................... . 

Foreman 
sc-21 

,??(_/ 
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In the Superior Court of the State of W ~gton 
In and for Yakima County ) ~ /-~ -, . 

. ,... · .. ~ -·, .... (~ 

STATE OF WASHINGTON, 
Plaintiff 

vs. 

Defendant 

, ,• t ... I 1 ._ ):1 
' . . De-c . . . :_,: ··,.;- ~f'F--

21 !Sa;: ( l._/f 
. . r::: .. _ ·----..J 
;,q;'l.~-; It' -. 

.• t.{lf . '· 
···'J r:a:·;. "":' ~-

VERDICT FORM B •.il_v(/jj.;;·~ 
.... ll 

No .......... ?..f..-:-.J.::-_Q_Q_q!J.J -1 

We, the Jury in the case of the State of Washington, Plaintiff, against ------------------··--·----------·--·--···----······--···· 

BRYAN N. KESTER 
............. ----··· ....................................................................................................................................... ,Defendant, 

f"m d the Defendant.......... .... .. . ... .. ••... .. .•. .. .• . •.. . . . . •.. . . .. • .. . . . . guilty .. !?L .. f.b I.?.~ ... P. ~_g I.E?-.~-- .f.~.+. R D.Y. •• J:l].! I.\l ~ .::r. ..... 

Foreman 
sc-21 



.. 
. .. ( 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON FOR YAKIMA COUNTY 

STATE OF WASHINGTON, ) 
) 

Plaintiff, ) NO. 82-1-00641-1 
) 

vs. ) 
) SPECIAL VERDICT FORM 

BRYAN N. KESTER, ) 
) 

Defendant. ) 

We, the jury, return a special verdict by answering as 

foJ.lows: = . ..., 
Did the defendant conunit the murder to conceal tlie; ,¢;o~s
sion of the crime of first degree rape or first.- deiv;gee
burglary or attempted first degree robbery, or .to' :Pl."'t~t 
or conceal the identity of the defendant in cornffi~~f.rig 
the crime?; ,... <:. ::..;.. ::;, -:::= 

ANSWER: 

or 

-- - ·-l :-
... ", I •· f-" -,:J 
. ·-·:r-n ~ 

(Yes or·qjjo)X . ~ ,. 

Was the murder conunitted in the course of, in furtherance 
of, or in immediate flight from the crime of rape in the 
first degree?; 

ANSWER: (Yes or No) 

or 

Was the murder committed in the course of, in furtherance 
of, or in immediate flight from the crime of burglary in the 
first degree? 

ANSWER: (Yes or No) 

L/J-

;,:.; 
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In the Superior Court of the State of Washington 
In and for Yakima County Fiieil tor Record / ::l · ,;<_ 1 · F}.. 

STATE OF WASHINGTON, ;:md microfilmed o~ll 
Plaintiff r·Jo. Z25 1Ji31 ~ 

vs. .Oi:TTY rt;~C~'-~_EN. ~ou:;::r Cfcr~ 

.. ~!'-y :::~~--~-: .... ~-~].~~~----.. ·-------·---
No .... ~.?.::J.::.Q.Q§.f.l:.t:} 

VERDICT FORM A 

c::l 
rn 

•··-·····••·····-···-··········-··---··•••·-·-·-··••••·······- :: ·.: ·:::: C') ~ :;:J 
Defendant . ··{j 1 '('T'\ - ..-n 

]::::: ,.-. ,...., -~ I •• 

:- ·:.:- :,, :1 0 
. -~~~ -~ ~ 
~- ·.u 0 :J:. <. 

We, the jury in the case of the State of Washington, Plaintiff, against ..................... r,:.~__..,;; ... ~ ........... ...., .. . 
• ::::0 -- 0 
:-o~~ -o 

B" VA· "1 N KESTE"' ;:_ 0 ,n"' -::;;::: J.·.- :....t. ~ • ....... • : c: :.t' ;z:: _1,. 
a. ••• 000 uoo •••••••• u •••••••••••••••••• 0 ••••• 00 ••••• 00 0 ••••••• 0 •••••••••• 0 •••••••••• 00 •••••••••••••••••• 0 •••••••••••••• 0 ••••••••••• 0 •••••• ~~ """"uoo ..... ~t--f rndant, 

f'md the Defendant .......................................................... guilty ... 9.f. .. P.r; ~.1))~.<;\;i.,\:,,g,t;,<;\Q •.. f.;i..>:§.t:. .. J/.~f..~(l~ ....... . 

........................ :.~:::.~.::: .......................................................................... ). ....... 7 ........... .. 
f.// /_r;::::.;; 

sc-21 

~fl////L' 
·"'-7·-··-:-··---~V:...?:.:;.~---·-

1 . 

,z/ J 
I • 

, 
Foreman 
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i'ERIOR COURT CRIMINAL CASES "'- 1982 
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. . SUPERIOR COURT CRIMINAL CASES - 1981 . 
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IT 1\ND RUN -
Fc.1ony . . . . . . . 

:-ICEST . . . . . . . . 
~CENT LIBERriES . . . .. . 
IDNAPPING, 10 . . . . . 
IDNAPPING, 20 . . . . 
3GEND DRUG -

rulivery . . . . . . 
:lSEND DHL'G -

Possc.ssion . . . . . 
\LICIOUS HISOUEF, 10 . 
\LICIOUS HISOUEF, 20 . 
ILICIOUS HISOiiEF, 30 . 
>NSlAUGHTER, 10 . . . . 
>NSIAlx;HTER, -20 . . . . 
IRDER, 10 . . . . . . . 
IRDER, 20 . . . . . . . 
.GLIGENT HCMICIDE . . . 
STRUCTING A PUBLIC 

SEP.lll\NT . . . . . . 
l'"ERING 'TO PRACTICE/ 
SIGNATING ONESELF AS A 
GISTERED NURSE WITHOUT 
LICENSE • • • • • • • 

EXHIBIT ''C'' 
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i I i : 
I I 

1'2 'tl 'tl >< <ll <ll 0 .... 0> ...:1 0> tn w 

I~ 
o-1 ~ .0: ~ " (f) H ttl k H ttl k ttl ;:::, ;:::, .c Q) t:G .c <ll .c u u .., u (/) .... u "' u u H v: Ul [,-< .0: > 0 Ul <ll >< If/ OJ t:G U1 ., 
"' .0: ...:1 ~ .0: ...:1 ::J I <I: 0 0 ...:1 ;:::, 8) "? u A. t-:1 ·-

ji-r ! 
i I 

7 5 6 5 1 I 

I 
I 

11 
I 

5 1 1 ' 

51 9 4 4 1 

I 4 1 I 1 I I 21 1 1 1 I I I 
21 7 I 21 2 

I 
5 1 1 11 ' I 

i 
' 

3 I 2 2! 
12 31 6 3 3 

1 5 

1 

31 11 I 
1 

11 

: f 11 1 1 1 1 

7 4 3 3 

21 

1 1 

IT ncn 

I l I 
I 
' I I f:.:l 
' i<fl I 

~ I 
"' 0 lo 

k w I~ 0 
<ll <'-< w .., 
Ul .... \(f) t:G z u: H H cr: H 
<ll :21 ..... lo.l 0 

...:1 CJ l ll) "' U iH ~~ w 
<>: 0 10 A. I 

I I I 
I 11 

11 
I 
I 1 2 

I I 
I 4 

I 1 2 
' 

1 0 

I 
I 2 3 

I 41 I I 
I 

! 
I 

1 
' I 

6 

l 0 . 
0 

I 3 I 
I 2 

' 
I 1 11 

41 
I 

I 
0 

Q, 
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~. Possess During 
Closed Season . . . 

T AND RUN (Felony) 

"CE'ST, l 0 

IDEJ:ENI' LIBERriES 

. . 
~ DRUG, Possession 

JI'TERY TICKEr, 
Altering or -Forging 

\LICIOUS MISOUEF, 1° 

\LICIOUS MISOUEF., 2° 

1\LICIOUS PRJSECUTION 

1\NSINJGHTER, 1° 

ANSLAUQlTER, 2° 

EDICAID FRAUD 

URDER, 1° ••• 

lJRDER, 1° Attempted 

!IJROER, 20 . . . . . 

S<JPERIOil. COURT CRI.M I NAL CASES - 1983 
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" . SUPEk.LOR COURT CRIMlNi\L C1'.SES - 1984 
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SUPERIOR COURT CRIM1NAL CnSES - 1985 

I:NAPING 1 1° . .. . . . . 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON 
l'laintiff, 

""· INFORMATION 

IULLIAM FLOYD KINCAID, 
-----------------------------------------------------

-----------------------------------------Ii~~~t.--
______________ 8~ __ jl __ jJjJ~jJJ:__~---------------

COUNT I 

Come~ uow _____ .;u;;.~.EW.~--~~--l?.!Jb.k!Y~R----------------------· Prosecutiug Attorney of Yakima County, 

Wuhlllaton, and by d.!. lllfonuallou ._,_ ____ \!:;U~k~b.!'1..X.b.Q..X!?.JS}.~f:-~!P-.------------------------------

--------------------------------------------------------------------------------------- of the crbnc of 

___ .AG"-E.A.VA:c:ml • .J::l.ES!l:.. QEGREE • .MlJ.RDEJ.L--:. • .E.~A~..l.~..._Q..l.Q.ULl~L-"1-'l->'l.B..CILl.P_.!J_~~-Qj_!_Q. ___ _ 

CLASS A FELONY: Life Imprisonment Without Parole 

committed as follows: 

He, the said WILLIAM FLOYD KINCAID, in the County of Yakima, State 
of Washington, on or about June 14, 1982, with premeditated intent 
to cause the. death of another person, did shoot Charla Lynn Kincaid, 
thereby causing the death of Charla Lynn Kincaid, a human being, 
on or about June 14, 1982, and said premeditated First Degree 
Murder resulted in the death of more than one victim, namely, 
Charla Lynn Kincaid and Debra Denise Kruse as the resul~ of a 
single act of the defendant, William Floyd Kincaid; 

EXf/IBIT G) 
~ 

contrary to the statutes in such case made and provided, a 

P-7a 

>--OSt the peace and dignity of tl1e State of Washington. 



~ .... . . --·.-! •• ~ 
.... 

coUNT_._..__ 

Comes now ___ JEFFRE,Y--.£:._.5' ULLIVAN --------------• Prosecuting Attorney of Yakima County, 

Washington, and by thlllnformation further accuses ___ wrr.r.TAJ:L..ELQ.YJ:l_K.INCAJ:D ______________________ _ 

--------------------------------------------------------------------- of the crime of 
AGGRAVATED FIRST DEGREE MURDER- RCW 9A.32.030(l) (a) and RCW 10.95.020 

CLASS A FELONY: Life Imprisonment Without Parole 

committed as follows: 

He, the said WILLIAM FLOYD KINCAID, in the County of Yakima, State of 
Washington, on or about June 14, 1982, with premeditated intent to 
cause the death of another person, did shoot Debra Denise Kruse, 
thereby causing the death of Debra Denise Kruse, a human being, on 
or about June 14, 1982, and said premeditated First Degree Murder 
resulted in the death of more than one victim, namely, Debra 
Denise Kruse and Charla Lynn Kincaid as the result of a single 
act of the defendant, William Floyd Kincaid; 

contrary to the statutes in such case made and provided, and against the peace and dignity of the State of Washington. 

"""""' Y"""' w-"""-''"' .., "'--~.JJ><.1, ____ /'77J2-~--------
- - o1ft'tO-Att~;{f;;;~i.;~tY:W;;J;J;gt;m __ _ 

STATE OF WASHINGTON) 
County of Yakima ~ ss. 

-JEFFREY -~_: __ s ULLIV~N '---------------------- being first duly sworn, on oath deposes and says: 

That he is ________ the ______________ Prosecuting Attorney of Yakima County, Washington, and signed 

the foregoing Information in his official capacity; that he has read said Information, knows the contents thereof and the 
' 

same are true. 

-~L-~~---
Subscribed and swam to before me tbis __ l.1.th ____ day of. __ .J:une.,__l_~.a2~--------------------------· 

-Clerk of the Superjor Court, Yakima County, uY.,...._

BY--~~~ 
P-7b 



~ --
IN THE SUPERIOR-COURT OF THE STATE OF W~SHINGTON 

IN AND FOR THE COUNTY OF YAKIMA 

-·I 
·------------------~-~-~~--~-:.--~~-'!'~~------- -------- \ 

---------------------------------------------------~ 

STATE OF WASHINGTON 

.... 
INFORMATION 

Comes now _____ .BQil~R.'r __ R.__!Jll,!;Jill.'r_'l;:_,_ __ .1J~ .• _.__.R!H'Jl:J:'_'( ___ ~ Pro=utinz Attomey of Yakima County, Washington, 

aDd by dU< lnfonn&Uan ~-----------------]3~1>~-~"--~~6~------------------------------------ of tbe critne of 

______________ I\G§.MY.»J'EJLf.IR~_'l: __ Q~\iBf<K.M!J.BP_:i;;_K_:-__ _gaL~h._1~-,_Q;>_Q_(U .. LJ._Q_,_~-~_,._Q_:).9_L?.L __ 

______________ !;_J;,J\~-~:-~--~J;;J<~-~)(._ ___ J[,J.f_~--~1n~~-~ecQI1-~l!~Y!_tllq_~J<_1:~-~S<J._~----------------------------

oomm!ttecl u !ollowl: 

He, the said BRIAN N. KESTER, in the County of Yakima, 
State of Washington, on or about the 30th day of Septem
ber, 1982, with premeditated intent to cause the death 
of another person, did shoot Barbara A. Van Vleck, there
by causing the death of Barbara A. Van Vleck, a human 
being, on or about September 30, 1982, and said premedi
tated First Degree Murder was for the purpose to conceal 
the commission of a crime, to-wit: Attempted First Degree 
Rape, and to conceal the identity of the person committing 
the crime; 

BETTY McGILLEN. CountJ ClerK 

C>Oiltrary to the statntea In lOeb cuo made ODd proWled, ODd aplnst tbe peaco and d!KDity of the Sta~ of WuhlnJIIon_ 

Da~ at Y~ Wuhlngton, tbh __ 4tl1_ day «-------~:;~J~~~~,1f.?~~.~~~~:-~~~~~~ 
Comity of Yakima I 

STATE OF WASHINGTON ss. 

___________________ RC?_?E~!_.E_, __ !_!ACKETT.L __ JR. ---------------- beJng first duly swam, on oatb depose. and say:s: 

That he !J_ ___________ QA!'gP-_________________ Pro=utlnz Attorney of Yalcima County, State of WuhingtoD. and .tgned the 

forezolnK Informatinn In his offidal oapadty; that he has read soJd ln~T{'t_~22~*~7.4Z-=-=~-------

'"""""''"'- • ""-- '""<t!L ._, ~------QCT~Uir-~--,~.:.:.-:;::...-

P-T E·XHIBIT B:~~~...-...-r):{J!'l&Atu..~~tYCfe;k---

\ 



In the Superior Court of the State of Washington 
In and for Yakima County ___ ~ ;;-:;· , :· ,, ) ~~~ 

·, . . \ ~·· .... J. 

STATE OF WASHINGTON, 
Plaintiff 

vs. 

WILLIAM FLOYD KINCAID 

Defendant 

l 

82-1-00396-0 
No ... ·-······················-······· 

VERDICT FORH D -

• : :..._ ...I 

~ ·. ; ·: ·:· · · :: ;_r L! . 
· \'r•r:A f',J:• , .. \' L"l [r;;~ 
1 ••• : .... ,_. .. •• r • ... ••• ~ 
Count II · · 

We, the Jury in the case of the State of Washington, Plaintiff, against ······························-···········-··············· 

WILLIAM FLOYD KINCAID 
··············-············································································································································· ,Defendant, 

find the Defendant_ •.•.....•••....••..•.•••.•.•......•.....•..............• guilty •.• ~.L~.~ ... tl~n.~J§..'dgJ::l.!:!'!.L .. -:-... P..~RJ;".!3. ... ~f1Hle 

Foreman 
sc-21 

53 

EXHIBIT "F" 

I' I 



If'\ 

In the Superior Court of the State of Wa_~i-~gton\"'2;) ~ 
In and for Yakima County f; .t ! ·! l, -~- .:.?~ ) fU 

·' I u II 
STATE OF WASHINGTON, (, . LJU; 8 1982 "'~~ 

Plaintiff 

vs. 
No ........ ?.f . .:J. . .:.Q.Q}.\1.§.- 0 

VERDICT FORM C - Count II 

Defendant 

We, the Jury in the case of the State of Washington, Plaintiff, against ······························-··························· 

WILLIAM FLOYD KINCAID 
~•••u•••••••-•••••••••nooooooouooooouooooon•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• .. ••••• ,Defendant, 

find the Defendant .......................................................... guilty ... '?..LJ.~ ... N.~n.eyJ!J..'dgh.t~.:r...:: ... P..'i'.ll1".?. .. .1.\J;:!J.Re 

Foreman 
sc-21 

/ 
·' 



( 

In the Superior Court of the State of Washington 
In and for Yakima County 

STATE OF WASH1NGTON, 
Plaintiff 

vs. 

WILLIAM FLOYD KINCAID 
••••••••-•-••••••-•••••••••--·---··•--•--••••--•u-•-•-

No .......... ~.?..:J.:.Q.Q}_'t~- 0 

-~-. ,· 
j ! i '; -~ 
: : ~ ' . 

:)[C 

~ ;(,· ~~ ~~;)_~;~. 

VERDICT FORM A :..··1 GK''""'·"~li···~ CL£fW .. 1 .. tf,':1"\ .. l;j'.)e' •• l . . ...... 

Defendant 

We, the Jury in the case of the State of Washington, Plaintiff, against·······························-······················ ..... 

~'liLLIAN FLOYD KINCAID 
.................................................................................................................................................... u ••••••• ,Defendant, 

lmd the Defendant ..•..•••••..•.••••••.•••.•...•.........••................. guilty .. .<?.fLJ.~ .. JIMEH.~E ... ~ .. ..I?.~!?.E§ ... ¥.-.:J?.'d!i.\" ••••••••••••• 

Foreman 
sc-21 

5[ 

·' 

I I 



' ' 

In the Superior Court of the State of Washington 
In and for Yakima County ·\T~ ~ &~ ~ 

l ,.J 
STATE OF WASHINGTON, ·<I 

Plaintiff . ·.· D E C 8 1982 
vs. 

WILLIAM FLOYD KINCAID 
•••-••-••-•-•••••••••••••••••••-•••••••••-••-•••••••••-•u••-••-

No .......... ~J..::.~.::.Q_Q_~_?.?-O l.:': iF <: .:::<.t.<:; l . 
-~--~.!(1/.!A C'JU :r:·~-_c~EP.l\. 

VERDICT FORM C - Count I 

Defendant 

We, the jury in the case of the State of Washington, Plaintiff, against .............................. - ......................... .. 

HILLIAM FLOYD KINCAID ............................................................................................................................................................. ,Defendant, 

find the Defendant .......................................................... guilty .. .'?.~ .. }-~ ... tl.~-~~-~~~~h-.~.~?: .... : ... ~J.::~E-~-~---------· 

Kincaid 

Foreman 
sc-21 
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In the Superior Court of the State of Washington 
In and for Yakima County_ __ \) \ ,,. R fC-i:J 

STATE OF WASHINGTON, 
Plaintiff 

' . , ). I ·, ' .. ' •. t>' ..1':'1 1 ·~ ' ... . . - .. -..-_...,jl 

: ·' 

8 1982 vs. 

Defendant 

No .......... ~.?..:J.::.QQ}.~-~- 0 

' ['' u·v 

···-··r··.-.··r~·· L".lll .: :.F •. t:l!. 

VERDICT FORM o·:A!<ktffil£:u\!:fiY_C~E.RI\_ 

We, the Jury in the case of the State of Washington, Plaintiff, against ······························-··························· 

WILLIAN FLOYD KINCAID 
•••...•......•......•.....•......•....•....•.••••.•..••...•.•...•......•••......•...••...............•....•.•......•..............•..•..•••.•••.•....••.•.••• ,Defendant, 

find the Defendant .............•••...••.• ~.?.! ............................ guilty ....••.• -: ... !";hi!X".1i> ... Ki.J:l!=;&.i.9 .•••...••••......•.••.••....•••• 

Foreman 
sc-21 

!50 

... ·· 

.... ·· 

\"-



( ( 

In the Superior Court of the State of W ashin_gtoJ]. 
i-"1 j ,. "(~ 

In and for Yakima Coun~-:~:;· )';.;~,-:A L?:J 
STATE OF WASHINGTON, 

Plaintiff 
vs. 

------~!.~~bi@ .. .f..hQ.¥.P..JmigA.!.l2 ....... .. 

Defendant 

I ·., uEC 8 1982 

No ....... §.?.::J.:.Q_Q;?.9._9..- 0 
,. -.... ·: : :. :: . I [' I 
...... l I • L • -· ~~-· I • 

·::\!\!f.!A C·'J~1 ;•l'iY C~ERi\_ 

VERDICT FORM E - Count II 

We, the Jury In the case of the State of Washington, Plaintiff, against .............................. ~ ........................... . 

WILLIAM FLOYD KINCAID 
······-·····················································································································································,Defendant, 

find the Defendant .•......... ~.!?.?: ........................................ guilty ........ : ... P..~.~!".?. .. ];:;E);l.~.!L .................................... . 

Foreman 
sc-21 

54 



·. 
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In the Superior Court of the State of Washington 
In and for Yakima County .~-7 p, } /.~ ~ 

STATE OF WASHINGTON, 
Plaintiff 

l '- ./ . .- '- .. " ----~ 
'-~ 
~u ... ,~ . ~ ... : ·(' ,·, 

.J 1,.""" 8 1982 
vs. 

82-1-00396-0 
No ... ·············-············---··· WILLIAH FLOYD KINCAID 

VERDICT FORM B 

Defendant 

r·; ., ..... ~ .. I~· 
!.- • r ' , .. ' • I ' . .,,, '' ...... ~-~. 

" 1'd.!A c.J: '.~TY CLE. Rf' 
- Count 1 .. "' 

We, the Jury in the case of the State of Washington, Plaintiff, against .............................. - .......................... . 

WILLIAM FLOYD KINCAID ............................................................................................................................................................. ,Defendant, 

f'md the Defendant .......................................................... guilty ..... !?.L.?.~ .. .k~~E-~~E .. :: ... gJ:l.?.EJe ... KA..t!f.?.:i.Q .. 

~ooooooooooooooooo-ooooooooo .. oooooooooooooooooooooo .. ooOooooooooooooooOooooooooooooooooooooooooouoooooooooooooooooooooOOOooOOOooOOOoUOoooOOoooooooooOhouooooooooooOOoooooo 

Foreman 
sc-21 
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I:\ THE SUPE«IOR COURT OF THE STATE OF 1-IASHD!GTON FOR YAI<H:P.. COG:-iTY 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

\'liLLI AM FLOYD KINCAID, 

Dc::endant. 

as follows: 

) 
) 
) 
) 
) 

NO. 82-1-00396-0 

SPECIAL VERDICT FORH 

Nas 1:.l:c::re r~ore than one vic-::. in a:--.d \·Jere: the :-rn:~der .=: 
?art of a cor.-;, .. :u.on sc!1...::rr.c or :_:,la:1 1 o:.:.- the result:. oi ...i 

si~glc ac~ of ~he defendahc? 

Filed for record jJ..-'t)-fp_. 
and Micro Mmed on Rt; 

No. 23~ 330 
amv McGILLEN, County erk 

(Y.::s or ;:.lo) 

-- ' .. -__ ":1 
'. • .: ' I 
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In the Superior Court of the State of W ashingtQJl 
.... '-~ -· r"Tl 

In and for Yakima County ~ ::~ ~· ;~ n 
'· ( - 0 ---i c::D ::<:> 

rn 

STATE OF WASHINGTON, 
Plaintiff 

vs. 

WILLIAN FLOYD KINCAID 

Defendant 

:"' 'Tl 'T1 ----f. 
·~: '·-< 

-w-:uo..:: a> 
~ ..... - ... 
···~"no ...... 

'..O.l -- ..... 

~n~~~ --o 
-) ~ rT1 rTI :::c: .=.::uz ... 
i-:"t~ -~ 

No ........ ?..?.:-.1~.9.9.~.9..§.- 0 

" rn 
< ,., 
CJ 

VERDICT FORM B - Count II 

Filed for record ! a-& -c,;p ... 
.!!til ~lcro fHmed an ljOU 

No. ~ 329.],(__ 
BETTY McGII.I.EH, CouP!y Oork 

We, the jury in the case of the State of Washington, Plaintiff, against .............................. ..,. •••••••..••.•.....••.••..•• 

WILLIAN FLOYD KINCAID 
............................................................................................................................................................. ,Defendant, 

find the Defendant .......................................................... guilty .9.f: ... ?..~ ... rY:E!+.O?.E ... :.J~g!;>,Eil-... Kf.1!§.'?. ............. . 

sc-21 
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In the Superior Court of the State of Washington 

In and for Yakima County :;.'-'·;:.:.., ~ 
STATE OF WASHINGTON, 

Plaintiff 
vs. 

WILLIAM FLOYD KINCAID 

Defendant 

N o .......... 8.2.:L-::.0.0.19..6- 0 

- ,, ~ m 
IC. (, •• <.".) -1 
~· "tl., -t 
. , ... 1 l1 --< 
..:_ ·.nc; "C 
:;.. -·- n 
~-~~0~ 
_:.;C'>n r-
~o~~ 
--t c: :::0 :z: 

o:> ;:::J 
rn 
("") 

en r'> 
,.... < ... rn 
-a 0 

= ~ 
-, ;t:; ;:K 

VERDICT FORM A- Co~~ I 
-= ...... 

Filed lor recon:l I ;;<,-R g ::1 

and MicrO filmed~ No. 235 3Z8 
8E1TY McGII.I.EN, C8l1! 

We, the Jury in the case of the State of Washington, Plaintiff, against ······························-··························· 

WILLIAM FLOYD KINCAID ............................................................................................................................................................. ,Defendant, 

find the Defendant .......................................................... guilty ... ?.~ ... ~.~ ... ~~2."!:9.<::E ... :: .. S:!:~.El-.~ .. ~~~.Se.~.?. ... .. 

aooooonoooo..,uooooooooouooouooo .... •oooouoooooooooooouonooooo .. uooooooOoooouoooo .. uonooooooooooooooouo••oo .. ooooooooooooooo04oooo .. ooo .. oooo .. oooo .. o04o .. •ooooooooooo 

sc:-21 
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I. AGGRAVATED MURDER, DEATH PENALTY. 

A. Procedure: 

Only the Prosecuting Attorney, or in his 
absence the Chief Deputy or Chief Criminal 
Deputy, or his assistant, may file Aggravated 
Murder charges. 

B. Aggravated Murder in the First Degree: 

Aggravated murder shall be filed when the 
Prosecuting Attorney, or in his absence the 
Chief Deputy or Criminal Deputy, is satisfied 
to a high degree of certainty that: 

1. substantial evidence exists to establish 
that the homicide was in fact 
premeditated; and, 

2. substantial evidence exists to establish 
the aggravating factor. 

If it is decided that the aggravating 
factor shall be filed, it will be filed at 
the same time as the first degree murder 
charge. 

C. Notice of Special Death Penalty Sentencing 
Proceedings 

1. Procedure: 

In aggravated murder cases, the assigned 
deputy under the direction of the Chief 
Deputy shall compile available information 
for review by the Prosecutor. In the 
absence of the Prosecutor, the decision 
may be made by the Chief Deputy. 

2. Decision to File: Notice of special 
(death penalty) sentencing proceedings 
shall be filed in accordance with RCW 
10.95.040 when the Prosecuting Attorney 
has personally decided that there is not 
sufficient evidence of mitigation to 
warrant leniency and that, therefore, the 
death penalty option should be given a 
jury. 

1 
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II. PROSECUTOR'S DEATH PENALTY DECISION PROCEDURES 

A. Files 

1. When Created: Whenever it is decided that 
aggravated murder in the first degree 
charges are to be filed, two files shall 
be created. One file is for the 
Prosecutor and the other for the Chief 
Deputy. 

2. Contents: The contents of the files shall 
be prepared and gathered by the Chief 
Deputy. The following shall be placed in 
the files: 

Aggravated Murder - Death Penalty Report: 
A report containing the following 
information in summary form: 

a. Case Status 
b. Factual Statement 
c. Case Problems and Solutions 
d. Aggravating Factors and Any Proof 

Problems 
e. Mitigating Factors Existing Under 

10.95.040(1) 
f. Other Mitigating Factors 
g. Prior Convictions 

h. Significant Statements From The 
Police Report Defense Input: The 
Chief Deputy shall request defense 
counsel to immediately submit 
material. The deputy shall keep a 
record of any verbal communications 
with defense counsel as well as any 
written correspondence. 

B. Decision Making Process 

1. Conference: The Prosecutor may consult 
with the Chief, and assigned deputy in a 
group meeting. 

2. Record: The final decision of the 
Prosecutor shall be reported in a written 
document and, if deemed appropriate, the 
notice of special sentencing proceeding 
shall be filed. 
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III. MURDER IN THE FIRST DEGREE - 9A.32.030 

1. Premeditated Murder in the First Degree -
9A.32.030. 

a. Premeditated homicide cases in which 
no statutory aggravating factor is 
found, shall be filed as murder in 
the first degree if sufficient 
admissible evidence of 
"premeditation" (See 9A.32.020) 
exists to take that issue to the 
jury. 

2. Reckless Disregard - Murder in the F~rst 
Degree - 9A.32.030(b) 

Reckless disregard-murder cases shall be 
filed where the evidence discloses that 
the criminal action was not directed at 
any one individual, e.g., car bombing, 
firing into a crowd. 

3. Felony Murder in the First Degree 
9A.32.030(c) 

a. Felony murder in the first degree 
shall be charged if sufficient 
admissible evidence exists to take to 
the jury the question of whether the 
death was caused in the course of or 
in the furtherance of the requisite 
felony or in immediate flight 
therefrom, and no evidence of a 
premeditated intent to kill exists. 

b. Requisite felonies: 

IV. HURDER IN THE SECOND DEGREE - 9A.34.050 

1. All intentional homicides other than those 
covered above shall be charged as murder 
in the second degree. 

2. Felony Murder in the Second Degree 

a. Felony murder in the second degree 
shall be charged if sufficient 
admissible evidence exists to take to 
the jury the question of whether the 
death.was caused in the course of or 
in the furtherance of the requisite 
felony or in immediate flight 
therefrom. 
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Felony murder in the second degree, 
based on an assault theory, shall be 
filed where the assault was committed 
with a weapon or where a clear 
indication of intent to assault (as 
opposed to engaging in a mutual 
fight) is evident. 

Felony murder in the second degree, 
based on an assault, is the 
appropriate charge in deaths of 
children caused by abuse. · 

V. MANSLAUGHTER- 9A.32.060 and 9A.32.070 

Non-intentional homicide resulting from the 
operation of a motor vehicle shall be charged as 
Vehicular Homicide (46.61.520). The issue of the 
defendant's actual knowledge of the risk of death is 
a question to be put to the jury. 

Where the decedent is a quick unborn fetus (1000 
grams etc.) and an intentional wound is inflicted on 
the mother, manslaughter in the first degree shall 
be charged. Note: No intent to kill the fetus need 
be shown. 

VI. WHERE DOUBT EXISTS AS TO DEGREE 

Cases where a question exists as to the proper 
degree to be charged should be resolved by filing 
the higher degree and including a notification to 
the trial deputy to consider an amendment if such is 
justified by the facts as developed during trial 
preparation. It should not be assumed that cases 
will be reduced in degree upon a plea of guilty. 

VII. INITIAL FILING - NUMBER OF COUNTS 

One count for each murder in the first or second 
degree shall be filed in the information. One count 
normally should be filed for each other crime up to 
the number of counts necessary for the defendant's 
offender score to reach the •9 or more category•. 
For example, six (6) counts of manslaughter in the 
second degree (separate and distinct criminal 
conduct) would be the maximum number of counts 
filed. The additional counts after the first one 
are counted as prior convictions or 2 offender 
points and the "9 or more category" is reached if 6 
counts are alleged •. RCW 9.94A.400. 

In the event of a trial each victim must be named in 
a separate count to insure restitution to the next 
of kin. 

4 
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A. Sexual Assualt Homicides: 

Homicides involving sexual assaults normally 
shall be handled in conjunction with the 
special assault unit. 

Homicides where the only or key witnesses are 
children (under age 10) will be handled in 
conjunction with the special assault unit. 

VIII. DlSPOSlTION 

A. CHARGE REDUCTION 

1. Degree 

a. A defendant will normally be expected 
to plead guilty to the degree charged 
or to go to trial. The correction of 
errors in the initial charging 
decision or the development of proof 
problems which were not apparent at 
filing are the only factors which may 
normally be considered in determining 
whether a reduction to a lesser 
degree will be offered. Caseload 
pressure or the expense of 
prosecution may not be considered. 

b. 

The sentence a defendant will receive 
under the determinate sentence range 
is not the basis for reduction by 
this office. If such reduction is 
contemplated, approval will be 
obtained from the Prosecuting 
Attorney, or, in his absence, the 
Chief Deputy or Chief Deputy and 
approved in a conference with the 
defendant's attorney, plaintiff's 
attorney and presiding judge. The 
exception policy shall be followed 
before any reduction is considered. 
All reductions shall be discussed 
with the victim's next of kin before 
being concluded. The exception 
policy shall be followed before a 
dismissal of counts is offered. 

A charge of aggravated murder or 
murder in the first degree shall not 
be reduced without the prior personal 
approval of the Prosecuting Attorney. 
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c. The Prosecuting Attorney, the Chief 
Criminal Deputy, or his designee 
shall be notified of all proposed 
reductions prior to the time the 
reduction is offered. 

2. Dismissal of Counts 

a. Normally counts representing separate 
homicides will not be dismissed in 
return for a plea of guilty to other 
counts. 

b. On approval of the Prosecuting 
Attorney or Chief Criminal Deputy, 
counts of manslaughter representing 
separate deaths arising from a single 
act or omission may be combined into 
one count alleging the death of each 
victim if the defendant indicates a 
willingness to plead guilty to such a 
count. 

B. SENTENCE RECOMMENDATION 

A determinate sentence within the presumptive 
sentencing range shall be recommended. 
Recommendations outside the specific range 
shall be made only pursuant to the exception 
policy. The requests of the next of kin of the 
victim shall always be considered and may 
justify an exception. 

An offender convicted of the crime of murder in 
the first degree shall be sentenced to a term 
of total confinement not less than twenty 
years. Total confinement may not be modified. 
RCW 9.94A.l20(4). 
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[SEE Dl4 - D23 for AGGRAVATED MURDER IN THE FIRST DEGREE] 

Dl 
RCW 9A.32. 030 (1) (a) 
MURDER IN THE FIRST 

(No Bail) 
DEGREE 

with premeditated intent to cause the death of another person, did ***, 
thereby causing the death of ***, a human being, on or about the *** 
day of***, 198***, contrary to RCW 9A.32.030(1) (a), 

D2 
(No Bail) RCW 9A.-32. 030 (1) (b) 

MURDER IN THE FIRST DEGREE (RECKLESS CONDUCT) 

under circumstances manifesting an extreme indifference to human life, 
engage in conduct which created a grave risk of death, thereby causing 
the death of ***, a human being, on or about the *** day of ***, 
198***, contrary to RCW 9A.32.030(1) (b), 

D3 
(No Bail) RCW 9A.32.030(1) (c) 

HURDER-IN THE FIRST DEGREE (FELONY MURDER) 

while committing or attempting to commit the crime of ***, and in the 
course -·of or furtherance of said crime or in immediate flight 
therefrom, did ***, a human being, not a participant in such crime, 
thereby causing the death of ***, on or about the *** day of *** 
198***, contrary to RCW 9A. 32.030 (1) (c), 

D4 
RCW 9A.32.050 (1) (a) 
MURDER IN THE SECOND 

(Class A- $10,000) 
DEGREE (INTENTIONALLY) 

with intent to cause the death of another person, did***, a human 
being, thereby causing the death of *** 1 on or about the *** day of 
*** 1 198***, contrary to RCW 9A.32.050 (1) (a), 

D5 
RCW 9A~2. 050 (1) (b) 
MURDER IN THE SECOND 

(Class A - $10,000) 
DEGREE (FELONY MURDER) 

while committing or attempting to commit the crime of ***, and in the 
course of or furtherance of said crime or in immediate flight 
therefrom, did ***, a human being, not a participant in such crime, 
thereby causing the death of ***, on or about the *** day of ***, 
198***, contrary to RCW 9A.32.050(1) (b), 

D6 
RCW 9A.-32.060 (1) (a) 
MANSLAUGHTER IN THE 

(Class B - $5,000) 
FIRST DEGREE (RECKLESS) 

***, thereby recklessly causing the death of ***, a human being, on or 
about the *** day of ***, 198***, contrary to RCW 9A.32.060 (1) (a), 

D 1 
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D7' 
RCW 9A.32.060(1) (b) 
MANSLAUGHTER IN THE 

(Class B - $5,000) 
FIRST DEGREE (QUICK FETUS) 

intentionally and unlawfully kill an unborn quick child by inflicting 
an injury upon ***, the mother of said child, contrary to RCW 
9A. 32.060 (1) (b) , 

D8 
RCW 9A.32.070(1) (Class C- $2,500) 
HANSLAUGHTER IN THE SECOND DEGREE 

with criminal negligence ***, did cause the death of ***, a human 
being, on or about the ***day of ***, 198***, contrary to RCW·· 
9A. 32.070 (1), 

[Changed from Negligent Homicide to Vehicular Homicide on July 1, 1983] 

D9 
RCW 46.61.520 (Class B - $2,500) 
VEHICULAR HOMICIDE (DI-ll/RECKLESS/WITH DISREGARD) 

operate a motor vehicle while under the influence of or affected by 
intoxicating liquor and/or drugs, or in a reckless manner, or with 
disregard for the safety of others, and while so operating said vehicle 
did cause injuries to ***• who died on or about ***, 198***, as a 
proximate result of the injuries received, contrary to RCW 46.61.520, 

DlO 
RCW 46._61.520 (Class B - $2,500) 
VEHICULAR HOMICIDE (DWI) 

operate a motor vehicle while under the influence of or affected by 
intoxicating liquor and/or drugs, and while so operating said vehicle 
did cause injuries to ***, who died on or about ***, 198***, as a 
proximate result of the injuries received, contrary to RCW 46.61.520, 

Dll 
RCW 46.61.520 (Class B - $2,500) 
VEHICULAR HOMICIDE (RECKLESS MANNER) 

operate a motor vehicle in a reckless manner, and ~1hile so operating 
said vehicle did cause injuries to ***, who died on or about ***, 
198***, as a proximate result of the injuries received, contrary to RCW 
46.61.520, 

D - 2 
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Dl2 
RCW 46.61.520 (Class B - $2,500) 
VEHICULAR HOMICIDE (WITH DISREGARD) 

operate a motor vehicle with disregard for the safety of others, and 
while so operating said vehicle did cause injuries to ***, who died on 
or about ***, 198***, as a proximate result of the injuries received, 
contrary to RCW 46.61.520, 

D13 
RCW 46.61.520 (Class B - $2,500) 
VEHICULAR HOHICIDE (RECKLESS MANNER/WITH DISREGARD) 

operate a motor vehicle in a reckless manner, or with disregard for the 
safety of others, and while so operating said vehicle did cause 
injuries to ***, who died on or about ***, 198***, as a proximate 
result-of the injuries received, contrary to RCW 46.61.520, 

NOTE RE·: AGGRAVATED HURDER: 

D14 

STATE v. DIXON states charge in the conjunctive and prove in the 
disjunctive 

RCW 9A.32.030(l) (a) and 10.95.020(1) (No Bail) 
AGGRAVATED MURDER IN THE FIRST DEGREE 

with premeditated intent to cause the death of another person did cause 
the death of ***, a human being, who died on or about the *** day of 
***, 19***, and 

That further aggravated circumstances exist, to-wit: that the 
victim was a law enforcement officer, corrections officer, or fire 
fighter who was performing h*** official duties at the time of the act 
resulting in death, and the victim was known or reasonably should have 
been known by the defendant to be such at the time of the killing, 
contrary to RCW 9A.32.030(l) (a) and 10.95.020(1), 

DIS 
RCW 9A.32.030(l) (a) and 10.95.020(2) (No Bail) 
AGGRAVATED MURDER IN THE FIRST DEGREE 

with premeditated intent to cause the death of another person did cause 
the death of ***, a human being, who died on or about the *** day of 
***, 19***, and 

That further aggravated circumstances exist, to-wit: that at the 
time of the act resulting in the death, the defendant was serving a 
term of imprisonment, had escaped, or was on authorized or unauthorized 
leave in or from a state facility or program for the incarceration or 
treatment of persons adjudicated guilty of crimes, contrary to RCW 
9A. 3 2. 0 3 0 ( l) (a) and 10 . 9 5 . 0 2 0 ( 2) , 

D - 3 
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D16 
RCW 9A.32.030(1) (a) and 10.95.020(3) (No Bail) 
AGGRAVATED MURDER IN THE FIRST DEGREE 

with premeditated intent to cause the death of another person did cause 
the death of ***, a human being, who died on or about the *** day of 
***, 19***, and 

That further aggravated circumstances exist, to-wit: that at the 
time of the act resulting in the death, the defendant was in custody in 
a county or county-city jail as a consequence of having been 
adjudicated guilty of a felony, contrary to RCW 9A.32.030(1) (a) and 
10.95.020(3). 

D17 
RCW 9A.32.030(1) (a) and 10.95.020(4) (No Bail) 
AGGRAVATED f.1URDER IN THE FIRST DEGREE 

with premedit~ted intent to cause the death of another person did cause 
the death of ***, a human being, who died on or about the *** day of 
***, 19***, and 

That further aggravated circumstances exist, to-wit: that the 
defendant committed the murder pursuant to an agreement that ***he 
would receive money or any other thing of value for committing the 
murder, contrary to RCW 9A.32.030(1) (a) and 10.95.020(4), 

Dl8 
RCW 9A.32.030 (1) (a) and 10.95.020 (5) (No Bail) 
AGGRAVATED MURDER IN THE FIRST DEGREE 

with premeditated intent to cause the death of another person did cause 
the death of***, a human being, who died on or about the *** day of 
***, 19***, and 

That further aggravated circumstances exist, to-wit: that the 
defendant solicited another person to commit the murder and had paid or 
had agreed to pay money or any other thing of value for committing the 
murder, contrary to RCW 9A.32.030(1) (a) and 10.95.020(5), 

Dl9 
RCW 9A.32.030 (1) (a) and 10.95.020 (6) (a) (b) (No Bail) 
AGGRAVATED MURDER IN THE FIRST DEGREE 

with premeditated intent to cause the death of another person did cause 
the death of ***, a human being, who died on or about the *** day of 
***, 19***, and 

That further aggravated circumstances exist, to-wit: that the 
victim was a judge, juror or former juror, prospective, current, or 
former witness in an adjudicative proceeding, prosecuting attorney, 
deputy prosecuting attorney, defense attorney, a member of the board of 
prison-terms and paroles, or a probation or parole officer, and the 
murder was related to the exercise of_ official duties performed or to 
be performed by the victim, contrary to RCW 9A.32.030(1) (a) and 
10. 95.020 (6) (a) (b), 

D - 4 

\ ··: 
.. - ~; 

., 



. " 
. ., . 

D20 
RCW 9A.--:32.030(1) (a) and 10.95.020(7) (No Bail) 
AGGRAVATED MURDER IN THE FIRST DEGREE 

with premeditated intent to cause the death of another person did cause 
the death of ***, a human being, who died on or about the *** day of 
***, 19***, and 

That further aggravated circumstances exist, to-wit: that the 
defendant committed the murder to conceal the commission of a crime and 
to protect or conceal the identity of any person committing a crime, 
contrary to RCW 9A.32.030(1) (a) and 10.95.020(7), 

D21 
RCW 9A.32.030(1) (a) and 10.95.020(8) (No Bail) 
AGGRAVATED MURDER IN THE FIRST DEGREE 

with premeditated intent to cause the death of another person did cause 
the death of ***, a human being, who died on or about the *** day of 
***, 19***, and 

That further aggravated circumstances exist, to-wit: that there 
was more than one victim and the murders were part of a common scheme 
or plan or the result of a single act of the defendant, contrary to RCW 
9A.32.030 (1) (a) and 10.95.020 (B), 

D22 
RCW 9A~32.030(1) (a) and 10.95.020(9) (No Bail) 
AGGRAVATED MURDER IN THE FIRST DEGREE 

with premeditated intent to cause the death of another person did cause 
the death of ***, a human being, who died on or about the *** day of 
***, 19***, and 

That further aggravated circumstances exist, to-wit: that the 
murder was committed in the course of, in furtherance of, and in 
immediate flight from the crime of ***, contrary to RCW 9A.32.030(1) (a) 
and 10 . 9 5. 0 2 0 ( 9) , 

D23 
RCW 9A;32.030(1) (a) and 10.95.020(10) (No Bail) 
AGGRAVATED MURDER IN THE FIRST DEGREE 

with premeditated intent to cause the death of another person did cause 
the death of ***, a human being, who died on or about the *** day of 
***, 19***, and 

That further aggravated circumstances exist, to-wit: that the 
victim was regularly employed or self-employed as a newsreporter and 
the murder was committed to obstruct or hinder the investigative, 
research or reporting activities of the victim, contrary to RCW 
9A.32.030 (1) (a) and 10.95.020 (10), 
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IN THE SUPERPOR.CQQBffi~OF THE STATE OF WASHINGTON 
EX OFfiCIO GLEPt\ OF 

SUlNRi~Nlilt'fOiR YAKIMA COUNTY 

STATE OF WASHINGTON, ) 

Plaintiff, ) No. 88-1-00428-1 

vs. ) STATE'S LIST OF 

RUSSELL DUANE HcNEIL, WITNESSES 
) 

Defendant. ) 

TO: RUSSELL DUANE l·lcNEIL , defendant, and 
~~~~~~~~~~---

_T:.O=l-l:....=B:..:O:..:T:.:I:.H:.·'~E:.:L=L"-/..::C:.:H:.:R:.:I:.S::_.::T.:.:A:.:I:..:T:___, attorney sf or defendant: 

You, and each of you,. will please take notice that the 

following is a list of witnesses whom the state expects to call to 

testify in its behalf at the trial of the above-entitled case: 

DP.. l'IILLIAH BRADY 
LEEJA CASTILLEJA 
PATRINA COL1'7ASH 
NOEL DION CURTIS 
RON.ENGLERT 
GILBERT GONZALES, 
ERNEST LILLY 
SAMl·lY LOPEZ 
!iARIE NICKOLOFF 
WILLIAl1 NICKOLOFF 
DE:. PRICE 
HS. BILLY SANCHEZ 
CARL SCHIBIG 
L':'. JERRY HAFSOS 
DEPUTY CLAY KEl'frlEDY 
DEPUTY JOH!l -LE''liS 

DET. - I<n1 RICHA..'WSON 
DET. ROSE ROBERSON 
DE':'. ROD SI!AT·I 

JR. 

Hashir,gton St.at.e Pat.:rol 

Wapato Fire/Police Dept. 
Yakima Sheriff's Office 
Yakima Sheriff's Office 
Yakima Sheriff's Office 
Yakima Sheriff's Office 
Yakima Sheriff's Office 
Yakima Sheriff's Office 

Portland, OR 
Brownstovm, >·lA 
l·lapato, l'i'A 
11apato, WA 
;.,est Linn, OR 
lTapato, WA 
Hap a to, \VA 
Hapato, l"-'' 
Wapato, \'lA 
Wapato, \·lA 
Kennewick, l'IA 
Hapat.o, WA 
l·/apat.o, HI\. 
Yakima, J·JA 
Yakima, WA 
Yakima, WA 
Yakima, l"IA 
Yakima, WA 
Yakima, l•JA 

De~~ 
Attorney for Plaintiff 

Service accepted and copy received this day of 

-------------' 19 ____ _ 

Attorney for Defendant 

A/401/88 HHH Svl 
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• if'~,~~Jm 
MAY 4 1989 cr 

REGtlr:_, Roll No. ,~-; :.' •: ·~.:5 

BETtY McG!USi, YAKIMA COUNTY Clll!K 

IN THE SUPERIOR CO®~ ml'TH!E mn @~WASHINGTON 
IN AND FOR Y.AKIMA COUNTY 

t::. l, 1 '- • ·dLLE~J 

EX OFFn:;rc CLCRK OF 
STATE OF WASHINGTON, ) SUPERIOR G(!U~T 

"~KIMt., W·' ~ 4 Nr: !-,1~! 

Plaintiff, NO: 88-1-00428-1 

·vs. 

RUSSELL DUANE McNEIL, 

) 
) 
) 
) 
) 
) 
) 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA COUNTY 

Defendant 

The Court having considered the DEFENDANT'S MOTION AND 
. SUPPORTING DECLARATION FOR PAYMENT OF BILL, now, 
therefore, 

IT IS HEREBY ORDERED that the $64.72 billing be paid 
forthwith to: CHRISTOPHER T AIT, 230 South Second Street, 
Yakima, WA 98901

3 DATED THIS _ DAY OF MAY, 1989. 

F. 

PRESENTED BY: 

CHRI TOPR T AIT 
Of Attorneys For Defendant 1\kNeil 

ORDER AUTHORIZING PAYMENT 
. BY YAKIMA COUNTY 1 

I I~ 1-u 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
2"JO SOUTH SECOND STREET 

SUITE 201 
YAI\.IMA. WASHINGTON 98901 
TELEPHONE (S09} 2.18-1346 
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STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RECEIVEL: 

EX OfFJGlO C~~R:\ OF 
SUPERIOR COcf·:";" 

'-' f ._..I\!> \~' \' It> \ ~,.., \~ 
l .J)• l,lJ,.,. of , 0! I 1 '> • 

NO. 88-1-00428-1 

'-. -·· -. ( . . . . . ' 

-~· ·-

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR PAYMENT OF BILL 

RUSSELL DUANE McNEIL, 

Defendant 

MOTION 

THE UNDERSIGNED attorney for the above-named Defendant, 
· RUSSELL DUANE McNEIL, moves this Court for an order approving 
the costs incurred in preparation of the defense of the above
named Defendant, which were incurred for copying costs. 

THIS_MOTION is based upon the file and record herein and 
the below DECLAR-¥J?N OF COUNSEL. 

DATED this day of May, 1989. 

-DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR PAYMENT OF BILL 1 

CHRISTOPHE TAU 
Attorney for Defendant McNeil 

;17 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELC•R AT L.AW 

THE L.JoNDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 98901 
TELEPHONE (5091 248-1346 
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• • 
DECLARATION OF COUNSEL 

CHRISTOPHER T AIT, under penalty of perjury of the laws of 
the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court- appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and incorporated by reference are the 
Statements for copying costs incurred in the preparation of the 
defense of RUSSELL DUANE MCNEIL, from the INSTANT PRESS, 

-INC., in the sum of $20.91 and the YAKIMA BINDERY in the sum of 
$43.81 for a total reimbursement due to me of $64.72. I am 
respectfully requesting that this sum be reimbursed to me from 

·the appropriate funds of Yakima County. 

SIGNED AND DATED at Yakima, Washington, this )':t day 
of MAY, 1989. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR PAYMENT OF BILL 2 

CHIUSTOPHER AIT 
Attorney for Defendant McNeil 

CHRISTOPHER TAIT 
ATIORNE'r AND COUNSELOR~ LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. Wt..SHINGTON 98901 
TELE?HONE i509J 248·1346 



• 
INSTANT PRESS, INC. 
110 N. 2ND STREET 
YAKIMA, WA 98901 

457·6195 

CHRISTOPHER T>UT 
103 5. THIRD STRE2T 

YAKIMA WA ·:=J891ZI1 

lEFERENCE DATE 

4/11/1'389 

• 

CODES 
C-CR MEMO P-PAVMENT 
D-DR MEMO !·INVOICE 

30 DAYS 

CODE 

17410 

A-DISCOUNT 
AllOWED 

60 DAYS 

OESCRIPTION 

F-ANANCE 
CHARGE 

• 
.0iatenH:Hli 

"DATE 

4/28/1989 
ACCOUNT NUMBER 

TAICHRYAWA 

All balances due on the 
10th of the month 
following Invoice date 

PAGE NO. 

1 

1 

AMOUffi" BALANCE 

20 .. '31 20.91 

~ATE 

I 
4/';::8/ 198'3 

ACCOUNT NUMBER 

TAICHRYAWA 

To insure proper credit 
please check those items 
being paid in the " I" 
column and retum this 
portion of the statement 
with your paymenL 

REFERENCE COCE AMOUNT 

16021 20. '31 

PLEASE 
PAY 20. '31 I TOTAL 20.91 

90DAYS 120DAYS 

INSTANT PRESS. INC. 



. .. • • 

"'aJ.flmi!n~lne~!a'i 
( -ACCOUNT NO i 
h1!';.7b0 ) 

310 EAST CHESTNUT 

StatJOnerjl- Art & Engineerrng Supplres - Copy ServiCe 
PHONE (509) 453-7115 YAKIMA, WASHINGTON 98901 

AMOUNT ENCLOSED$ ______ __ 
TO INSURE PROPER CREDIT PLEASE RETURN UPPER PORTION WITH YOUR REMITTANCE 

DIANA G. PARKER 
230 SO. 2ND ST. SUITE 201 
YAKIMA WA 98901 

TERMS: Net 10TH. If not paid by the 27th of month followmg purchase, balance subject to a Fl· 

NANCE CHARGE of l. OO% per month(which IS an ANNUAL PERCENTAGERATEof 12 • OO %), 

$1.00 minimum, applied after deducting current payments andfor credits appearing on this statement. 

REPRO 

\CHARGES, PAYMENTS AFTER 27th ON NEXT MONTH'S STATEMENT 
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MAY 1 198g l!dj 

• 
Roll No • . '1.-- r ~ 1 ,e:::r 

~.,:..·· '_.. L~t~ 

IN THE S~~§ CC~ntfloVrtlt: STATE 0~ :~N~'gJOUNJY Cl.SIK 

INEAND-F0R.I¥1AKIMA COUNTY 
EX OFFICIO CL:.fd: Or 

STATE OF w ASHING~,RIO." C)~_RT ' 
YARl\1~~-'w~<=fJ) .r;~~.,, 

Plaintiff, ) NO. 88-1-00428-1 

VS. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 

ORDER AUTHORIZING 
PAYMENT BY 
YAKIMA COUNTY 

The Court having considered the MOTION FOR ORDER 
APPROVING ATTORNEY FEES AND EXPENSES for the month of 
APRIL, 1989, it is hereby: 

ORDERED that the following be paid by the appropriate 
Yakima County office forthwith: The sum of 1,172.50 payable to 
attorney CHRISTOPHER TAIT, 230 South Second Street, Suite 201, 
Yakima, WA 98901; and the sum of 693.75 to DIANA G. PARKER, 
in care of the offices of attorney CHRISTOPHER T AIT, at the above 
address. 

~ 
DATED this 3 day of MAY, 1989. 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA COUNTY 1 

,it/!;; ::____ ___ _ 

CHRISWPHER TAIT 
ATTtlRNEY AND COUNSELOR~ LA.W 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
't:AI<IMA, WASHINGTON 98901 
lELEPHONE i5091 248·1346 
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CHRISTOPHE T.Arr' 
Of Attorneys for Defendant McNeil 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA COUNTY 2 

• 

CHRISlOPHER TAIT 
ATlDRNEY AND COUNSELOR AT L~W 

THE LANDMARK BUilDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 96901 
TELEPHONE f-509) 246-1346 
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STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

• -- . ·: ' 

DEFENDANT'S MOTION 
AND SUPPORTING 
DECLARATION FOR 
ORDER APPROVING 
ATTORNEY FEES 

. 
I ' •• ~ .. 

., ' 
,· I 

' ·' 
----~. 

MOTION 

DEFENDANT'S MOTION 
AND SUPPORTING DEQ.ARATION 
FOR ORDER APPROVING 
ATTORNEY FEFS I 

CHRISlUPHER TAIT 
ATlDANEY AND COUNSELOR AT LAW 

THE l"'NDMARK BUILDING 
2a:l SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHI~~GTON 98'.101 
TELEPHONE 1503) 248-1346 
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DECLARATION OF COUNSEL 

CHRISTOPHER TidT, under penalty of perjury of the laws of 
the State of Washington, hereby certifies and declares that the 
following is true and correct. 

The Undersigned is one of the court-appointed counsel for 
defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and incorporated by reference is my 
statement of time expended, together with that of our private 
investigator in this case for the month of April, 1989. ~~ 

SIGNED AND DATED at Yakima, Washington, this _7_ day of 
May, 1989. 

Of Attorneys or Defendant McNeil 

DEFENDANTS MOTION 
AND SUPPORTING DECLARATION 
FOR ORDER APPROVING 
ATTORNEY FEES 2 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR A.T LAW 

THE. LANOMARto: 8Ull.Dit-J.G 
230 SOUTH SECOND STREET 

SUITE 201 
'fAKIMA. WASH\t~GTON 98901 
TELEPHONE (509) 248·13<16 



':"- "\ • • 
RECORD OF TIME 

DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activity TIME 

4117/89 Out Call P A, jail conf cl, conf CT 4.00 
research, call from JB re JR 

4/18/89 Out LD Cons K R re D/B, Conf JB 1.00 

4/19/89 Out Conf - CT, call to TAB, LD Cons 5.00 
W AP A LD Cons S. Ct, research re 
Pros Stds, TAB 

4/20/89 Out Conf VF, call to ct ad min, research 1.00 
re: 3.5 hrng. 

4/21189 Out Review CK bail file, jail conf cl 1.50 

4/24/89 Out Conf CT, LD AR (CT) Research 4.25 
RE: Harris, Pros ofice (review docs, 
copy) 

4/25/89 Out YSO, Pros atty, jail conf cl, conf CT 5.50 
re HWE, LD Cons LB, jail conf c1 w I 
Shaw, conf CT 

4126/89 Out Conf CT, review docs 1.50 

4/27/89 Out Conf CT, call Shaw, ChiefS., call 2.50 
from Lieu J 

4/28/89 Out Conf CT, letter to JM, letter to SM, 1.50 
review SL docs 

27.75 Out of Court Hrs at $25.00 Per Hour = $693.75 

TOTAL= $693.75 



• • 
RECORD OF TIME 

CHRISTOPHER TAIT APRIL 28. 1989 
STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE 

4/3/89 

4/6/89 

4/10/89 

4/10/89 

4111189 

4112/89 

4/13/89 

4/17/89 

4/19/89 

4/25/89 

4/26/89 

4/27/89 

4/28/89 

IN/OUT McNeil Activity TIME 

Out Conf DP. HWH. review statements 2.50 
jail visit 

Out jail conf, conf TAB, DP 2.00 

In Pre-trial 6.00 

Out (Conf DP, TAB, MF, RH) 2.00 

Out Conf DP, review file .50 

Out Conf DP, TAB, review motions, let 2.50 
to client, jail visit, scheduling order 

Out I'V JH, MS. Conf DP, 4.00 

Out Review pleading, research 1.00 

Out Conf DP, Call TAB .50 

Out Conf DP, re HWE .50 

Out ConfDP .25 

Out Conf DP, Shaw .25 

Out ConfDP ~ 

16.25 Out-of-Court Hrs at $50.00 Per Hour= 
6.00 In-Court Hrs at $60.00 Per Hour 

TOTAL 

$ 812.50 
$ 360.00 
$1,172.50 
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RECEIVED APR 2 2 198fi 

'89 APR 28 Pf'l 5 03 
8 E T i ·: :.~ r r: li_L EN 

EX OFFICIO CLERK OF 
IN THE SUPERIOR C9l!la:l!I\:,pFr,~ij;J;: STATE OF WASHINGTON. 

~!:-..11~.:. ','. ~ · ·. :·.-n·~ 
IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 88-1-00428-1 

NOTE FOR HEARING 

---. )j ~ 
" 

TO: THOMAS BOTHWELL and CHRIS TAIT, Attorney for Defendant; and 
TO: Court Administrator of the above-entitled court: 

14 -The Court Administrator is requested to assign a hearing date and 

15 

16 

17 

18 

19 

20 

21 

22 ' 

23 

24 

25 

26 

27 

28 

29 

30 

notify counsel thereof. 

-Nature of case: Presentation of Order on Ormibus Application by Plain ff 
Date when last pleading served: N/A 
Is jury demanded? No 
Estimated time for hearing: l/2 hour 

The names, addresses and telephone numbers of the attorneys or of 
parties appearing in person are: 

HOWARD W. HANSEN 
Deputy Prosecuting Attorney 
Room-329 - County Courthouse 
Yakima, Washington 98901 
(509) 575-4141 

THOMAS BOTHWELL 
Attorney for Defendant 
302 North 3rd street 
Yakima, WA 98901 
(509) 248-1900 

DATED this .2s-- day of 

CHRIS TAIT 
Attorney for Defendant.. 
230 So. 2nd St..., Suite 201 
Yakima, WA 98901 
(5 09) 24 8-1346 

--------~Ap~r~il=-------------' 1989. 

H ARD W. HANSEN ' 
Deputy Prosecuting Attorney 
Attorney for Plaintiff 

·:. --:: ,-· ;-_ ._ 

W'>,-' " ~. 7989 



•• 
• 

3 

4 

5 \ 

6 I 

: I 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

I 

f!~~~ 
APR 1 J 1989 

• 
' .:_.-. I •: p·fOI :: [i-,1 

'-"-' l I l I' -- •_' 

IN THE SUPERIOR COURT OF THE STATE OF WA~HINGTON 
IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, 

Plaintiff. 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

~ ' , I 

NO: 88-1-00428-1 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY FOR INVESTIGATORY 
FEES AND EXPENSES 

The Court having considered the DEFENDANT'S MOTION for 
ORDER APPROVING PRIVATE INVESTIGATOR FEES and EXPENSES 
and attached Declaration of Counsel, now, therefore, 

IT IS HEREBY ORDERED that the following be paid by the 
appropriate Yakima County Office forthwith: 

(1) The sum of $1,424.88 payable to DIANA G. PARKER, in 
care of the Office of Attorney Christopher Tait. 

DATED THIS K DAY OF APRIL, 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNn 
FOR INVESTIGATORY FEES 

_AND EXPENSES 1 
CHRIS1DPHER TAIT 

ATIORNEY AND COUNSELOR Kr Ul.W 
THE LA~~DMARK BUILDit~G 

230 SOUTH SECOND STREET 
SUITE 201 

YAKIMA.. WASHINGTON 96901 
TELEPHONE (509) 248-1346 
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CHRISTOPH 
Of Attorneys 

TAIT 
or Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

. FOR INVESTIGATORY FEES 
AND EXPENSES 2 

• 

CHRISIDPHER TAIT 
ATIORNEV AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
22-0 SOUTH SECOND S'l'RE:ET 

SUITE 201 
YAKIMA. WASHINGiON 98901 
TELEPHONE {509) 248·1346 
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3 I IN THE sUPERioR. a6u1f'Fbi~ 1iHE STATE OF WASHINGTON 
4 IN AND FOR Y;AKIMA COUNTY 
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1 1 
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-

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

-Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

DEFENDANT'S MOTION AI\TD 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 

MOTION 

COMES NOW the above-named Defendant, RUSSELL DUANE 
McNEIL, by and through his attorneys, and moves this Court for 
the authorization of payment for investigatory services. 

THIS MOTION is based upon the record and file herein and 
the accompanying DECLARATION OF COUNSEL. 

DATED THIS _lK_DAY OF APRIL, 1989. 

.DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 

_PRIVATE INVESTIGATOR 
FEES AND EXPENSES 1 CHRISTOPHER TAIT 

AT10ANEY AND COUNSELOR PJ' IJ.W 
THE LANDMARK BUILDING 

2:30 SOUTH SECOND STREET 
SIJITE 201 

'IAKlMA, WASHINGlON 98901 
TELEPHONE 15091 248-1346 
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• • 

DECLARATION OF COUNSEL 
CHRISTOPHER TAIT, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court-appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 
Diana G. Parker has been authorized to pursue investigatory 
services on behalf of the Defendant McNeil. An Order Authorizing 
Investigatory Services and Setting Rates was entered in the 
above-entitled cause and signed by the Honorable F. james Gavin 
approving said investigatory services and authorizing payment of 
her automobile mileage to be reimbursed at the rate of 22 1/2 
cents per mile. Diana G. Parker was further authorized to submit 
statements, through counsel, on or about the lst and the 15th day 
of each month. 

Attached hereto and incorporated by reference for approval 
is the statement of Diana G. Paker for the private investigatory 
fees and expenses for her services from APRIL l, 1989, to APRIL 
15, 1989, performed by her on behalf of the above-named 
Defendant, McNeil. 

SIGNED AND DATED at Yakima, Washington, this~ day of 
APRIL, 1989. 

. DEFENDANT'S !\'lOTION AND 
SUPPORTING DECLARATION 

-FOR ORDER APPROVING 
-PRIVATE INVESTIGATOR 
FEES AND EXPENSESZ CHRIS10PHER TAfT 

loTIORNEY AND CQUNSE.LOA AT LAW 
THE LANDMARK BUILDING 

230 SOUTH SECOND STREET 
SUITE 201 

YAKIMA, W,!!SHlNGTON 98901 
TELEPHONE (5091 248-1346 



\ . • • 
RECORD OF TIME 

DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE 

4/3/89 

4/4/89 

4/5/89 

4/6/89 

4./7/89 

4/8/89 

4./9/89 

4/10/89 

4/11/89 

4/12/89 

4/13/89 

4/13/89 

4114/89 

IN/OUT McNeil Activity TIME 

Out Conf CT, jail conf cl, review c1 st 4.25 
jail conf cl, review MS statement 

Out Review CRISt, Review RM statement 5.75 
Conf CT, letter to Oly /DH 

Out Computer prep (CR st), LD Cons RB/WW 6.75 

Out jail conf cl, conf ct. computer prep 7.00 
(RMN) 

Out Statement prep, trip to CM, trip to 1P 7.00 

Out Statement Summary, trip to YB, 3.50 
research 3.5 hrng., 

Out Client clothes, jail 1.00 

Out 3.5, other 6.00 

Out Conf Ct, research, library, copies 3.00 
jail conf c1 

Out jail conf DP, CT & CL, letter to c1 2.00 

Out LD Cons Sl\'1, LD Cons G S review 5.50 
Frost materials, letter to SS/W 
Trip to locate wit (JH) I'V S/M 

Our "55 Miles at 22.5 Cents= $12.38 * 

Out Conf a, review TAB order mats LD 4.7'i 
Wapato (TS), Conf PetS, Conf CT. 
jail conf DP/Cl 

56.50 Out of Court Hrs at $25.00 Per Hour= 
55 Miles at 22.5 Cents Per Mile 

$1,412.50 
$ 12.38 
$1,424.88 TOTAL 
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8 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF YAKIMA 

9 STATE OF WASHINGTON, 
10 

Plaintiff, 

12 vs. 

13 RUSSELL DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) __________________________ ) 

No. 88-1-00428-1 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

14 

15 

16 

17 

18 
APPROVING 19 

20 by THm1AS 

The Court having considered the MOTION FOR ORDER 

ATTORNEY FEES for the month of March 1989 filed herein 

BOTHWELL, it is hereby: 

21 
ORDERED that the following be paid by the appropriate 

$300.00 payable to 22 Yakima County office forthwith: The sum of 

23 attorney THOMAS BOTHWELL of 

24 SCHARNIKOW & BOT~L~, P.S., 302 

25 *2129, Yakima, WA, 98907-2129. 

PREDILETTO, 

North 3rd 

HALPIN, 

Street, 

CANNON, 

P.O. Box 

26 DATED this ---If-:' <My of April, 1989. 

27 

28 

29 

30 -PR 
31 

32 

33 TH S BOTHWELL 

34 -of Attorneys for Defendant l1cNeil 

35 I I I 
36 

ORDER AUTHORIZING PAYMENT 
<!Y YAKIMA COUNTY 

/J/ 
___ ·I. 

LAW OFFICES OF 
PREDIL.ETTO, HAL.PIN, CANNON, 

SCHARNIKOW & BOTHWELL., P.S. 
302 N. 3RD ST., P. 0. BOX 2129 ~ 

YAKlMA, WASHINGTON 9Bg07·2129 
TI!:L. 249-1900 AREA CODE 509 



.. 
• 
: 

l 

2 

3 

4 

5 

6 

7 

8 

9 

lO 

ll 

12 

13 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

• 

IN THE SUPERIOR 
IN AND 

• 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

No. 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION FOR 
ORDER APPROVING ATTORNEY FEES 

RUSSELL DUANE McNEIL, 

-RUSSELL 

Defendant. 

MOTION 

The undersigned attorney for the above-named Defendant, 

DUANE McNEIL, moves this Court for an order approving 

attorney's fees for the undersigned defense counsel for the month 

of March, 1989. 

This motion is made and based upon the record and file 

herein and the below DECLARATION OF COUNSEL. 

DATED this 5th day of Apr' 1, 1989 -· 

THO AS BOTHWELL 
Of ttorneys for Defendant McNeil 

DECLARATION OF COUNSEL 

THOMAS BOTHWELL, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 

33 -following is true and correct: 

34 

35 

36 

The undersigned is one of the court-appointed attorneys 

for Defendant Russell Duane ~lcNeil in the above-captioned cause. 

I-DEFENDANT'S MOTION/DECLARATION 
RE PAYMENT OF ATTORNEY FEES 

;t/u 

L.AW OFFICES OF 

PREDILEITO, HALPIN, CANNON, 
SCHARNIKOW & BOTHWELL. P.S. 

::30% N. :5RC :ST., P. 0. BOX %129 

YAKIMA, WASHINGTON 98907·212.9 
T&L. 248-1900 AREA 'CCC!: 509 
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20 

21 

22 

23 

24 

25 

26 

27 
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32 

33 

34 

35 

36 

• • 
My compensation has been set as follows: Time spent in court at 

the rate of $60.00 per hour and out-of-court time at the rate of 

$50.00 per hour. 

Attached hereto and 

statement of time expended in 

1989. 

incorporated by reference is my 

this cause for the month of March 

SIGNED AND DATED at Yakima, Wa /ington, this 5th day of 

April, 1989. 

THO lAS BOTHWELL 
Of Attorneys for Defendant McNeil 

I I I 

2-DEFENDANT'S MOTION/DECLARATION 
RE PAYMENT OF ATTORNEY FEES 

LAW oFFICES OF 
PREDILETTO, HALPIN. CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
302 N. 3RD ST., p, 0, BOX 2i:Z9 

YAKIMA, WA'SHINGTON 98907-:£129 

Tlii:L. 248-1900 AREA CODE 509 
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DATE 

3/1/89 

3/14/89 

3/15/89 

3/17/89 

3/20/89 

3/22/89 

3/28/89 

McNEIL: 

I I I 

• • 
TINE SHEET FOR 

RUSSELL McNEIL 

DESCRIPTION 

Review pre-trial motions. 

Research, memo to Chris Tait and 
Diana Parker. 

Telephone conference with Chris 
Tait; review motions in 
State v. Rice; draft new motions for 
Mr. McNeil; deliver to court; confer 
with Mr. Hanson and Hr. Sullivan. 

Meeting with client and also Chris 
and Diane. 

HOURS 

0.25 

0.5 

1 . 0 

1 0 5 

Meeting with Chris Tait and Diane Parker. 1.5 

Telephone conference with Chris Tait. 0.25 

Meeting with Chris Tait. 1 0 0 

TOTAL HOURS: 6.0 

* Total in-court hours: 
0.0 hours at $60 per hour: 

Total out-of-court hours: 
6.0 hours at $50 per hour: 

TOTAL: 

$ -00-

300.00 

$ 300.00 



• EXHIBIT LIST • CUSTODY OR __ 
REAL PROPERTY 

CAUSE NO. 88-1-00~27-2/88-1-00~28-1 

STATE OF WASHINGTON vs. 

Hc:Mard Hansen, Jeff Sullivan 
Attorney(s) 

JUDGE/GeUR'F£-{3MMf5SiONER- F. JAMES GAVIN 

REPORTER Lonna Baugher 

ACTION Pre-Trial Motions 

HERBERT RICE/RUSSELL DU.I\NE !1cNEIL 
Rick Hof:fm3n, Michael Frost/ 
Thomas Botbvml J _ Cbrj s Tait 

Attorney(s) 

DEPT. N0._,_3 ___ _ 

CLERK Laurie Campbell 

DATE 
PLAINTIFF'S EXHIBITS 

(Description) ADMITTED 
DEFENDANT'S EXHIBITS 

(Description) DATE 

4-10-89 SE "A" Rice staterrent trans=ipt X 
n SE "B" HcNeil statement transcript X 
n SE "Cl" McNeil statement tape l X 

" SE "C2" HcNeil statement tape 2 X 
n SE "D" Rice statement tare X 

X DE "E" McNeil statement 

•• 

0 tJ , 0 

ct· 
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20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

• 

STATE OF WASHINGTON, 

Plaintiff, NO. 88-1-00428-1 

vs. 

RUSSELL DUANE McNEIL, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER AUTHORIZING 
PAYMENT BY 
Y AKIIV1A COUNTY 

Defendant 

The Court having considered the l\10TION FOR ORDER 
APPROVING ATTORNEY FEES AND EXPENSES for the month of 
March, 1989, it is hereby: 

ORDERED that the following be paid by the appropriate 
Yakima County office forthwith: The sum of -$>!699. 9B270"J.,bf ;jt-L 
payable to attorney CHRISTOPHER T AIT, 230 South Second Street, 
Suite 201, Yakima, WA 98901; and the sum of$1 .543.75 

to DIANA G. PARKER, in care of the offices of attorney 
CHRISTOPHER T AIT, at the above address. 

DATED this ___f:_ day of APRIL, 1989. 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA COUNTY 1 

CHRIS10PHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TELEPHONE (509) 248-1346 
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25 

25 

27 

28 

29 

30 

31 

• 

32 ORDER AUTHORIZING 
33 . PAYMENT BY YAKIMA COUNTY 2 
34 

• 

CHRISTOPHER TAIT 
-"J"TQRNEY AND COUNSELOR AT LAW 

THE LN'IDMARK BUILDING 
230 SOUTH SECOND STREET 

sum: 201 
YAKIMA. WASHINGTON 9!:1901 
TELEPHONE (509) 248·1346 
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IN THE SUPERIOR qJURT OF THE STATE OF W ASHINGtQti.5~ 
.. Ilf AND FOR YAKIMA COUNTY .J:>,_ 

STATEOFW.~SHmG'tON.m 1 )~' 2 ... u~,r~~ 11 -r,J ..~...)r 

Plaintiff. . : ) 
. '.. :) 

vs. . . ) 

RUSSELL DUANE McNEIL, 
) 
) 
) 
) 

Defendant ) 

NO: 88-1-00428-1 

DEFENDANT'S MOTION 
AND SUPPORTING 
DECLARATION FOR 
ORDER APPROVING 
ATTORNEY FEES 

MOTION 

THE UNDERSIGNED attorney for the above-named Defendant, 
RUSSELL DUANE !\kNElL, moves this Court for an order approving 
attorney's fees for the undersigned defense counsel and private 
investigator for the month of March,l989. 

THIS MOTION is based upon the files and records herein and 
the DECLARATION OF COUNSEL hereinbelow. 

DATED this .1./ day of AP.ril. 1989. 

£b:hiJ~ 
Of Attorneys for Defendant McNeil 

DEFENDAf'..'TS MOTION 
AND SUPPORTING DECLARATION 
FOR ORDER APPROVING 
ATTORI\TEY FEES 1 

J$7 

CHRISlOPHER TAIT 
ATll'JRNEY AND COUNSELOR !(f LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHLNGlON 98901 
TELEPHONE (5091 2o48-134f> 
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DECLARATION OF COUNSEL 

CHRISTOPHER T AIT, under penalty of perjury of the laws of 
the State of Washington, hereby certifies and declares that the 
following is true and correct. 

The Undersigned is one of the court-appointed counsel for 
defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and incorporated by reference is my 
statement of time expended, together with that of our private 
investigator in this case for the month of March, 1989. J 

1 SIGNED AND DATED at Yakima, Washington, this -4--- day of 
April, 1989. 

CHRISTOPHER Ii q 

Of Attorneys for Defendant McNeil 

DEFENDANT'S MOTION 
AND SUPPORTING DECLARATION 

. FOR ORDER APPROVING 
ATTORNEY FEES 2 

CHRISlOPHER TAIT 
o6110RNE\' AND COUNSELOR n IJ<W 

THE LANDMARK BUILDING 
230 SOUTH SECOND STRE:T 

SUITE 201 
YAKIMA, WASHI~~G10N 9B~01 
TELEPHONE L503) :Z-46-13<:6 



• • 
RECORD OF TIME 

DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activitv TIME 

3-16-89 Out Conf Ct. call to WS, calls from Pers 6.00 
Calls to JCS, jail conf cl, LD Corres 
Dr. K., Conf DK, jail conf St, jail conf 
cl, LD Cons MS 

3-17-89 Out JV /eui. conf CT, LD Cons CC,locate 6.00 
MI]N, jail conf cl, TAB, LD Cons 
Dr. K, review docs 

3-18-89 Out Jail conf cl, trip to I'V wits jail conf 5.00 

' 3-20-89 Out Conf CT. LD/Cons LB, prepare notes 8.00 
prepare plan, LD cons ST. TAB, jail 
conf cl, I'V LB 

3=-21-89 Out Conf Ct, I'V CL, locate JL, cons DB, 4.75 
jail conf cL 

3/22/89 Out Prepare/locate ch/v materials, 3.50 
LD Cons TJ re RM, jail conf cl, 
LD Cons CS re JM, letter to JM 

3-23-89 Out Jail conf cl, conf Ct, chk c/records 4.25 
on DDE, LD Cons I 'V LE, prepare 
mit materials, LE, locate ND 

3-24-89 Out I'V N/Rc, see DR re p.t., review cl 3.25 
record, jail conf cl 

3-27-89 Out Jail conf TS, cl call VF, N!VIN, locate 6.50 
]D, Cons GN renews, LD cons Aly, 
LD Cons Aly I Archives conf RS re 
WD, LD cons TM re WD, conf JMN 
Cores C. Walters 

3-28-89 Out jail conf cl, conf CT, cons ] Me, review 4.00 
HH docs I'V Bj re HJ, library research 

-1- PARKER 



• • • 
PARKER 

3-29-89 Out jail conf c.l, trip to B/L re SM. 3.75 
statement prep, conf Ct 

3-30-89 Out Conf Ct. letter TAB, LD cons DK, 3.00 
LD, JM re Dk, statement prep 
get c1 materials/deliver-jail 

3-31-89 Out Statement prep, review 3.5 
materials, LD cons RB./WW; 
LD Cons Oly (T.S.) 

61.75 Out-of -Court Hrs at $25.00 Per Hour = $1,543.75 

TOTAL $1.543.75 

-2- PARKER 



' . . • • 
RECORD OF TIME 

CHRISTOPHER T AIT March 31. 1989 
STATEvs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUf McNeil Activity TIME 

3-1-89 Out Conf DP, jail conf 3.00 
3.:.3-89 Out Conf DP re chronology 1.00 
3-6-89 Out jail conf cl, conf DP 2.00 
3-7-89 Out jail conf, conf DP, review photos, 4.00 

chrono 
3-8-89 Out Conf DP. review reports 2.00 
3-9-89 Out TAB. jail conf cle 3.00 
3-13-89 Out Interview wit, conf DP 1.00 
3-14-89 Out Conf DP. travel SS I'V witness 3.00 
3-15-89 Out Conf DP, jail visit, locate wit 3.00 
3-16-89 Out jail visit, conf JCS, DP 4.00 
3-17-89 Out jail visit, conf TAB, DP, review rpts 2.00 
3-18-89 Out Jail visit, interview wit 4.00 
3-18-89 Out "42 Miles at 22.5 cents = $9.45 * 
3-20-89 Out Conf DP. TAB, jail visit, visit wit in 3.00 

Wapato review records conf Cyr 
3:.21-89 Out *52 Miles at 22.5 cents = $11.70 * 
3-21-89 Out Interview 2- C. 3.50 
3~22-89 Out ConfDP PT .50 
3'-23-89 Out ConfDP .50 
3-23-89 Out *8 Miles at 22.5 cents= $1.80 * 

3-24-89 Out Conf DP jail visit 2.00 
3=27-89 Out jail visit, wit locate DN wit conf DP 4.00 
3~28-89 Out jail visit, conf DP,Statement prep 3.00 
3-29-89 Out Long jail visit, conf DP 4.00 
3-29-89 Out *21 Miles at 22.5 cents = $4.73 * 
3-:-30-89 Out Conf DP, HWH, TAB 1.00 

53.5 Out of Court Hrs t $50.00 Per Hour= $2,675.00 
"7:F_Miles at 22.5 Cents Per Mile = $ 1 '):;:!):8 ...<. 7. 4- ?' 

/.:(_ 5 

TOTAL $2,690.98 
c:z, 7 0"". (,;-y' 
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• Nailed: 3/28/89. 

IN THE SUPERIOR COURT OF TH~~ ~lH~, n) 
IN AND FOR YAKI~ OUNTY u~ 

• MAR 3 o 1989 "-

STATE OF HASHINGTON, 

Plaintiff 

}fcNEIL, Russell 

Defendant 

88 1 428 1 No. ____________________ __ 

-THE ABOVE ENTITLED CASE has been set for trial 

HONDAY 4/10/89 9:30 a.m. 

(Day) (Date) (Time) 

Non-Jury ___ H_E_AR"-1-'}-'-IG _ __..,.Iury ___________ ,No. Days __ 2 ________ _ 

TYPE OF ACTION __.:;P.=cRE=-T"-'RIAL==------------'J'-'U:..:D-'G""E_G;_;·;;:."-VI:..=N'--------

HOWARD HANSEN 
THOl1AS BOTHI'IELL 
CHRISTOPHER TAIT 

Attorney for Plaintiff(sl Attorney for Defendant(s) 

i , .,_. SUPERIOR COURT ADMINISTRATOR 
J1 .I I ' . : ~. I 

COPY RECEIVED BY ___________________ DAT~----

___., / 

/50' 
' 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, l,~ i'JIJri ~r~ 

Plaintiff, ) 
- l. ,- .= . . ) 

vs. .', u ,. ":.) 
. ) 

) 
Defendant. ) 

RUSSElL DUANE McNEIL, 

Pf'1 2 Ll8 
N(),. 88-1-00428-1 

' - ,· 
NOTICE OF SETTING FOR 

PRE-TRIAL HEARING 

TO: ___,Ru=s=:.se::ol:o:l=--=D_,_. _,Mc=N=e=i=-1 _______ , Defendant 

Tom Bothwell and Chris Tate , Attorney for Defendant 

THE YAKIMA COUNTY COURT ADMINISTRATOR: 

The issues of law and fact in the above-entitled cause under 

lXI CrR 3.5 Confession Hearing 
0 CrR 4.3 Joinder Hearing 
0 CrR 4.4 Severance Hearing 

::rn CrR 4.5 Omnibus Hearing 

0 RCW 9.94A.11 0 Sentencing Hearing 
0 RCW 9.94A.140 Restitution Hearing 
XX Other Motions filed with Court 

is hereby requested to be set for hearing upon the criminal department docket. 

Estimated time required for hearing is .. Apr:i.l.lQ, .. 1.9.8.9 .. a.t .. 9.:.3.0. ;3. •• (11 ••••••••••••••• hour (s) in 

Judge Gavin's Courtroom. 

Distribution: 
Original: Clerk 
cc: PA Office - Yellow 

Court Administrator - Pink 
Defense Attorney(s) - Goldenrod 

/si ~Lei! LtJ-~ 
Deputy Prosecuting Attorney Howard W. Hansen 
Jeffrey C. Sullivan 
Prosecuting Attorney 
Room 329, Courthouse 
Yakima, WA 98901 
(509) 575-4141 

;:.3F 



• • IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON--
FOR YAKIMA COUNTY 

STATE OF \\iASlllNGTON. 

~ vs. 

Pl.:rintiff, No. 88-l-00428-l 

I 

RUSSELL DUANE McNEIL') 
Defendant. 

OMNIBUS 
APPLICATION 

BY PLAINTIFf 

MOTION BY PLAINTIFF 

THE PLAJNTIFF MAKES THE APPLICATION OR MOTIONS CHECKED BELOW 

X 
0. FOR A HEARING UNDER Rl~~~.fJft~A~G s~.J.\o~ _0_•3 __ _ 

X !. 

2. Defendam to stai(' whether or not h~ ~ely on an alibi and. il so, to furnish a list ot his alibi \vimesses ancl tht:ir addres~e.!>. 
WilL.Rely on ___ Will not rely on 

_.x_ s. 
Attorney for Defendant 

Defendant to state whether or not rill rely on a defense of imanity at the time of the offense. 
V.'ill rely on ___ \\o'ili not rdy on 

Attorney for Defendant Judge 
X 4. Defendant to I urn ish rt:sult~ of scientific tests, experiments of" comparisons and tht! names of person.<: who conducted the tests. 

Agreed to ___ Not Agreed to___ Granteci Denied 

Attorney tor Defendant .Tud~ 

5. Udend:mt to appear m a lineup. 
Agreed to ___ Not agreed to Wanted Denied 

Attorney for Defendant Judge 

'·- '1 

6. Dclendant to permit taking samples of blood, hair and other materials of his body which involve no unreasonable intrusion thereof. 
Agreed to ___ N:01 agrC"ed to __ _ Grantc.·d 

X 

Attorney for Defendant 

7. Defendant ~r~vide !'amples of hi:. hand\\T~ting"-r/ JJo~ _ ~ 
Ag:reedto~Notagreedto__ ~ ~ iofK•/i~ 

Artnrney forDetendant ~ ~.L..q-
8. Det.=:ndant to st::~te whether ~is any claim of incompetency~~ ~~n~~al. 

Cl.:umed ___ Notclatmed~~ 

Judge 

Granted Den.kd 

Judge: 

Hearing set for __________________________________ __ 

Judge 
X 9. 

Attorney for Deff'tldcmr 

x-10. 
For .discovery of rhr: namt-~ and addres:.!!S of de£end.mt's witnesses and their oral and/or written statements. (Mandatory) 

For discovery of all physical or documentary evidence in defendant's pos~ession, and for inspection thereof. 

,\greed to ___ Not a.,;;rt'C'd to___ Granted Demed 

Attomev for Defemiant Judge 

___ 1 :. De.ie.ndant to state whether his prior convictiL)IJS will bt' stipulated or need to be prO\'ed. 

Stipulated __ Need to be proved __ _ 
At tomey for Defendant 

1~. Defendant to st.::..te whether he ,.n.ll stipulate to the continuous ch<r..in of custody of e\idence from acquisition to trial. 

Agreed to ___ Not <:~greed to----
Attorney for Defendant 

IS. Additional i\·fotinn~: 

lJlUtYPNsecuting Attorney ; 

Copy Rect:ived (Date") _____________________________ _ 

Defense Attorney 

Defense Attornt-v 

It is .so ordererl this ________ day of--------------~· 19 89 

INST.OFCOURT•------------------
JUDGE 

NOTE: DEF. ATTY.: A STURN WHITE & CANARY SHEETS TO PROS. ATTY. OFFICE UPON COMPLETION. 

WHITE-COURT FILE 
CANARY-PRQSEC. COPY 
PINK-DEFENSE ATTY. 

P-56 
....,_~../ 

I "'l / .__.. / 
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I MAR 2 7 l!;l!l.fJ 

.::s-e 
()\'=-~ J ' 

' I u ,_, __ _ 

8ETTY MCGILLEN 
IN THE SUPERIOR COURT OF THE STATE OF WASHING'I;<Jl.~iMA OOUNH CL- R!\ 

IN AND FOR YAKIMA COUNTY 

STATE OF WASH,~fJ<f't;?!':i_ --o flj·~ 

Plaintiff, 

vs. 

.RUSSELL DUANE McNEIL, 

Defendant. 

i - ·; 7l 
- ) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 88-1-00428-1 

MEMORANDUM IN OPPOSITION 
TO DEFENSE MOTION TO STRIKE 
PRE-MEDITATED FIRST DEGREE 
MURDER PENALTY AND ENHANCE
MENT PURSUANT TO RCW 
10.95.020 AND TO DISMISS 
NOTICE OF SPECIAL 
SENTENCING PROCEEDING 

I. ISSUE 

The defense argues that the separate statutory 

provisions of RCW 10.95 concerning capital punishment and 

aggravated first degree murder have been repealed by the 

passage of the Sentence Reform Act of 1981 by the Washington 

eState legislature. 

The defense in this case has not filed a memorandum on 

this issue. Since it appears to be the same motion as filed 

in the companion case of State v. Rice, Yakima County Cause 

No. 88-l-00427-2, the State submits its same memorandum in 

opposition to this defense motion. 

ARGUMENT 

The defense appears to reach this conclusion by 

asserting that there is no crime of aggravated murder under 

Washington law. They cite the cases of State v. Kincaid, 

103 Wn.2d_304, 692 P.2d 823 (1985) and State v. Irizarry, 

·111 Wn.2d 591, 763 P.2d 432 (1988) as authority for that 

proposition. The defense has to conveniently overlook the 

/33 
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fact that RCW 9.94.320 lists aggravated murder as a crime 

under the Sentence Reform Act and RCW 9.94A.310 specifically 

gives it a seriousness level of XIV and a standard range 

csentence of life without parole or death as provided in RCW 

10.95 in order to reach its conclusion. Everything else 

stated and argued by the defense in their memorandum on this 

issue is premised on this unsubstantiated assertion. 

The cited cases do not establish what the defense 

contends. The Kincaid case is really a jury instruction 

case on the issue of whether each alleged aggravating 

circumstance provided in RCW 10.95 must be listed as an 

element of the crime charged-when presented to the jury or 

whether special verdict instructions should be given 

concerning the aggravating factors. The Washington supreme 

Court stated in its opinion at page 312: 

"Conceptually the crime is premeditated murder 
in the first degree with aggravating circum
stances. Commonly, however, the crime is often 
referred to by the courts and others as 
·aggravated first degree murder•. This is 
understandable from a historical point of 
view because, as previously noted, at one 
stage in the development of the law in this 
regard, Initiative 316 did establish it as 
a separate RCW Title 9A crime; in fact, 
State v. Green, 91 Wn.2d 431, 439, 588 P.2d 
1370 (1979), ~n discussing the initiative, 
referred to it as ·a distinct and separate 
crime•. Since the present procedural 
statute, RCW 10.95.020, carries over the 
term ·aggravated first degree murder' into 
RCW Title 10, the criminal procedure title, 
we perceive nothing inappropriate about 
continuing to refer to the crime as ·aggra-

-vated first degree murder', ·aggravated 
murder in the first degree' or simply as 
·aggravated murder•. Nor is it our 
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intention to hold herein that referring 
to this crime in instructions as the crime 
of ·aggravated murder in the first degree', 
and including any alleged aggravating cir
cumstances as an element of the offense, 
would be error. While the manner in which 
the trial court structured its instructions 
to the jury in this case may conceptually 
be the preferred manner, it is not the only 
way that a jury may be properly instructed 
on the matter." 

This case hardly establishes that the crime of 

aggravated first degree murder does not exist. In fact, the 

case states that references to the crime as aggravated 

murder are understandable and proper even though 

conceptually it is more accurate to refer to the crime as 

premeditated first degree murder with aggravating 

circumstances. The Irizarry case merely cites the Kincaid 

case as standing for that same proposition. In fact, the 

Irizarry case seems to stand for just the opposite position 

put forward by the defense when it states at page 593: 

"The statute defining aggravated first degree 
murder is equally clear; that crime is pre
meditated murder in the first degree (not 
murder by extreme indifference or felony 
murder) accompanied by the presence of one 
or more of the statutory aggravating circum
stances listed in the criminal procedure title 
of the code (RCW 10.95.020) ." 

CONCLUSION 

The crime of pre-meditated first degree murder with 

aggravating circumstances does presently exist. It has been 

directly and properly incorporated into the Sentencing 

Reform Act of 1981 and there is no valid basis for striking 
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the provisions of RCW 10.95 as requested by the defense in 

this case. 

DATED this 24th day of March, 1989. 

Respectfully submitted, 

JEFFREY C. SULLIVAN 
Prosecu ing Attorney ~ 

... . ,{J#~ 
H6wARD W. HANSEN 
Deputy Prosecuting Attorney 
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STATE OF WASHINGTON, ) 
) 
) 
) 
) 
) 
) 
) 
) 

.. 
Plaintiff, NO. ~8-1-00428-l 

vs. 

RUSSEL DUANE McNEIL, 

Defendant. 

MEMORANDUM IN OPPOSITION TO 
DEFENSE MOTION FOR A BILL 
OF PARTICULARS 

ISSUES 

Defendant requests that the trial court order the State 

specify in a Bill of Particulars what evidence it intends to rely 

on to prove 1) premeditation of the murders in this case, 2) that 

the murders were done for the purpose of concealing the commission 

of a crime and the identity of those committing the crimes, and 3) 

that the murders were part of a common scheme or plan. 

ARGUMENT 

CrR 2.1 governs the application of a Bill of Particulars in a 

Superior Court criminal case: 

"(a) Use of Indictment or Information. 
The initial pleading by the State shall 
be an indictment or an information in 
all criminal proceedings filed by the 
prosecuting attorney. 

(b) Nature and Contents. The indictment 
or the information shall be a plain, con
cise and definite written statement of 
the essential facts constituting the 
offense char~ed. It shall be signed by 
the prosecut1ng attorney. Allegations 
made in one count may be incorporated by 
reference in another count. It may be 
alleged that the means by which the 
defendant committed the offense are un
known or that the defendant committed 
it by one or more specified means. The 
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STATE OF 

vs. 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR YAKIMA COUNTY 

WASHINGTON, ) 
) 

Plaintiff, ) NO. 88-1-00428-l 
) 
) MEMORANDUM IN OPPOSITION TO 
) DEFENSE MOTION FOR A BILL 

RUSSEL DUANE McNEIL, ) OF PARTICULARS 
) 

Defendant. ) 

ISSUES 

-Defendant requests that the trial court order the State 

specify in a Bill of Particulars what evidence it intends to rely 

on to prove 1) premeditation of the murders in this case, 2) that 

the murders were done for the purpose of concealing the commission 

of a crime and the identity of those committing the crimes, and 3) 

that the murders were part of a common scheme or plan. 

ARGUMENT 

CrR 2.1 governs the application of a Bill of Particulars in a 

Superior Court criminal case: 

"(a) Use of Indictment or Information. 
The initial pleading by the State shall 
be an indictment or an information in 
all criminal proceedings filed by the 
prosecuting attorney. 

(b) Nature and Contents. The indictment 
or the information shall be a plain, con
cise and definite written statement of 
the essential facts constituting the 
offense charged. It shall be signed by 
the prosecuting attorney. Allegations 
made in one count may be incorporated by 
reference in another count. It may be 
alleged that the means by which the 
defendant committed the offense are un
known or that the defendant committed 
it by one or more specified means. The 
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indictment or information shall state 
for each count the official or customary 
citation of the statute, rule, regulation 
or other provision of law which the 
defendant is alleged therein to have 
violated. Error in the citation or its 
omission shall not be ground for dis
missal of the indictment or information 
or for reversal of a conviction if the 
error or omission did not mislead the 
defendant to the defendant's prejudice. 

(d) Bill of Particulars. The court may 
direct the filin9 of a bill of particulars. 
A motion for a b1ll of particulars may be 
made before arraignment or within 10 days 
after arraignment or at such later time as 
the court may permit. 

(e) Amendment. The court may permit any 
information or bill of particulars to be 
amended at any time before verdict or find
ing of substantial rights of the defendant 
are not prejudiced. 

" 
The State has followed the statutory language of the 

applicable statutes in charging the defendants with capital murder 

in these cases. Additionally, the State has provided the defense 

with copies of all the written reports and statements obtained in 

the investigation of these cases and the defense has reasonable 

access to all physical evidence held concerning this case, so that 

the defense has detailed knowledge of all of the evidence that the 

State has to support the allegations made in these cases. 

The case of State v. Dictado, 102 Wn.2d 277, 285, 687 P.2d 172 

(1984), is cited by the defense as supporting their request for a 

Bill of Particulars. In that case, the defendant was charged with 

non~capital aggravated murder alleging as an aggravating factor 

that multiple victims were killed as part of a common scheme, plan, 
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or single act of the defendant. The defendant complained that even 

though charged with aggravated murder, he was made to defend 

gambling allegations introduced to establish the aggravating 

factor. The Appellate Court upheld the denial of his request for a 

Bill of Particulars. The Appellate Court stated: 

"What is important to defendant is whether 
adequate notice was given of the State's 
theory of the nexus between the killings. 
We find adequate notice." 

Continuing at page 286: 

"Defendant further complains that the lack 
of notice and the vagueness of the charges 
in the information entitled him to a bill 
of particulars. A technically proper 
information may be subject to a timely 
motion for a more definite statement if 
it is vague as to the specifics of the 
crime committed. State v. Bonds, 98 Wn.2d 
1, 653 P.2d 1024 (1982); see CrR 2.l(e). 
A bill of particulars should be granted 
when it will aid defendant in preparing 
his case. State v. Devine, 84 Wn.2d 467, 
527 .P.2d 72 (1974). A ruling on a motion 
for particulars is discretionary with the 
trial court. State v. Devine, supra. 
Having found no lack of not~ce, we find 
no abuse of discretion in this case. 
Nothing in the record indicates what 
information, beyond that already pro
vided, the State could have furnished to 
give additional notice of the charges." 

State v. Devine, 84 Wn.2d 467, 471, 527 P.2d 72 (1974), also 

cited by the defense, once again reiterates the purpose of the Bill 

of Particulars is to assure adequate notice of the nature of the 

charges to the defense and to avoid any defense surprises at the 

time of trial: 

"It cannot be contended here that the 
defendant was unfairly surprised by the 
prosecution's evidentiary presentation. 
Indeed, the defense had apparently 
anticipated such a departure from the 
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bill of particulars as it immediatel¥ 
offered a memorandum of authorities 1n 
su~port of its motion to limit the 
ev1dence to the bill of particulars. 
In our opinion, the information supple
mented by the bill of particulars amply 
informed the appellant of the nature of 
the charges against him. If error, the 
minute departures from the bill of partic
ulars-in this instance were harmless." 

State v. Brown, 45 Wn. App. 571, 578, 726 P.2d 60 (1986), is 

another recent case where the defendant alleged error when the 

10 trial court denied a motion for a bill of particulars. The 

11 Appellate Court disagreed with the defendant's contention that they 

12 had insufficient information to defend the state's allegation in 
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that case. The State had accused the defendant of conspiracy to 

commit theft by a "rip and tease" operation in which people >vere 

duped into believing they were paying for sexual acts from a 

saleswoman, only to find out that they would receive nothing for 

their money and would be forced to leave the premises under threat 

of v~olence: 

"Admittedly, the information and affidavit 
do not allege specifics of the agreement to 
conspire. However, the State may prove an 
ille9al agreement giving rise to a conspiracy 
by c1rcumstantial evidence, often by overt 
acts alone. State v. Gallagher, 15 Wn. App. 
267, 277, 549 P.2d 499 (1976). 

No formal agreement between the 
parties is essential to the inform
ation of the conspiracy, for the 
agreement may be shown 'if there be 
concert of action, all the parties 
working together understandingly, 
with a single design for the accomp
lishment of a common purpose.' 

Gallagher, at 277, quoting Marino v. United 
States, 91 F.2d 691, 694, 113 A.L.R. 975 
(9th Cir. 1937). Since the State was not 
required to prove the specifics of the 
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agreement in order to prove conspiracy, 
the trial court did not abuse its discre
tion in denying the motion for a bill of 
partiulars." 

-washington case law specifically has held that using statutory 

language to charge a crime is adequate notice to the defendant and 

that a Bill of Particulars is not appropriate if the request is 

merely for evidentiary purposes. State v. Bates, 52 Wn.2d 207, 

210, 324 P.2d 810 (1958) states: 

11 [1] It is sufficient, in charging a crime, to 
follow the language of the statute, where 
such crime is there defined and the language 
used is adequate to apprise the accused with 
reasonable certainty of the nature of the 
accusation. state v. Olsen, 43 Wn.2d 726, 
263 P.2d 824; State v. Moser, 41 Wn.2d 29, 
246 P.2d 1101; State v. Farler, 38 Wn.2d 
39, 227 P.2d 727. But an 1nformation may 
be so vague as to be subject to a motion 
for a bill of particulars, or it may be so 
vague as to fail to state any crime whatso
ever. State ex rel. clark v. Hogan, 49 
Wn.2d 457, 303 P.2d 290. 

[2] If the information charges a crime (and 
here there can be no question that it does), 
an information will be considered sufficient 
when the facts constituting the crime are 
so stated that a man of common understanding 
can determine therefrom the offense with 
which he is charged. State v. Ternan, 32 
Wn.2d 584, 203 P.2d 342, and cases c1ted 
therein. 

[3,4] The portions of the information which 
the appellant thinks are too vague are taken 
from the language of the statute. They are 
commonly understood words, and we can th1nk 
of none wh1ch would convey the nature of the 
charge better. Nor has the appellant sug 
gested in what way the inforrnat1on could be 
1rnproved without setting forth the evidence 
in deta11. Th1s the state 1s not called 
upon to do. The ob]ect1on to the 1nforrna
t1on 1s not well taken." (Emphas1s ours). 

See also In re Richard, 75 Wn.2d 208, 449 P.2d 809 (1969). 
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3 State v. Mesaros, 62 Wn.2d 579, 583, 384 P.2d 372 (1963), 

4 upheld a trial court's decision to deny a motion for a Bill of 

5 Particulars when the request was purely evidentiary in nature. The 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

court stated: 

"The appellant was arraigned December 19, 
1961, at which time his counsel stated to 
the court that the¥ were ready to plead, 
but that he was go1ng to request a bill of 
particulars as to one item in the informa
tion, namely, the make and caliber of the 
pistol alleged to have been used in the 
crime charged. The court denied the 
request, stating that this was purely 
evidentiary, but granted counsel permis
sion to file the motion. 

II 

Continuing at page 585: 

"The-furnishing of a bill of particulars 
to a defendant is a matter within the 
discretion of the trial court, and will 
be disturbed by this court only on a 
showing of an abuse of discretion." 
citing cases. 

CONCLUSION 

Defendant's motion for a Bill of Particulars is not 

appropriate since they are not requesting information needed to 

understand the nature of the charges against them as alleged in the 

information filed by the State of Washington. 

The aggravated murder charges are clear and straight forward, 

alleged in the appropriate statutory language, which need not be 

improved upon in order for the defendant to understand the charges 

against him. The defense has been provided copies of all the 

investigative materials in this case and has reasonable access to 

the actual evidence presently in the custody of the state which may 

be presented in the state's case against the defendant. 
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~The defendant has made no showing of confusion or inability to 

address the allegations of the information in this case while 

preparing their defense. In actuality, the defense is 

inappropriately requesting the court require the State to reveal 

the specific evidence it intends to present on specific identified 

issues in this case. That is clearly inappropriate. The questions 

themselves, presented by the defense, reveal that they clearly 

understand the issues of the case at this time. The defense either 

has or has access to all of the investigative and evidentiary 

materials the State has in its possession which the State may use 

in order to present its case. 

The defendants are not entitled to anything more. They are 

particularly not entitled to the State's intended method of 

actually proving the allegations of the information which has been 

clearly drafted in statutory language and which is obviously 

understood by the defense. 

Respectfully submitted this 

HWH3 (B) 

24th day of March, 1989. 
rl-7 /1 .. /! 
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~/;_/ J<k£-~r'-
HOWARD W. HANSEN l 
Deputy Prosecuting Attorney 
Attorney for State of Washington 
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IN THE SUPERIOR COURT OF THE STATE OF 

IN AND FOR YAKIMA COUNTY 

WASHINGTON 
BETTY MCGiLLE 

YAKIMA COUNTYQ ERI{ 
·STATE OF WASHINGTON ,r 1;;;, ,_;' 

Plaintiff, 

vs. 

:RUSSELL DUANE McNEIL, 

Defendant. 

[)r" )' r:-
1 J; )j I C 

88-1-00428-l ) 
) . 

) 
) 
) 
) 
) 

ISSUE 

NO. 

MEMORANDUM IN OPPOSITION 
TO DEFENDANT'S MOTION 
FOR CHANGE OF VENUE 

The defendant has requested a change of venue in this 

case stating that the defense will show at the appropriate 

pre-trial hearing that the defendant cannot receive a fair 

trial in Yakima County, Washington. 

ARGUMENT 

There are numerous Washington appellate cases that 

16 consider this issue. They all begin their analysis with an 
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.almost standard recitation of the law in this area. State 

v. Toennis, 52 Wn. App. 176, 182, 758 P.2d 539 (Aug. 1988) 

is a most recent Washington case which does this: 

"A motion for change of venue in a criminal 
case is directed to the sound discretion of 
the trial court, and its decision will not 
be disturbed on appeal absent a ·convincing 
showing of an abuse of discretion.' 
(Citations omitted.) State v. Stiltner, 
80 Wn.2d 47, 52, 491 P.2d 1043 (1971). It 
is error for a trial court to deny a motion 
for change of venue where the conclusion 
is inescapable that a change of venue is 
necessary to guarantee a defendant's right 
to a fair trial by an unbiased jury. 
Stiltner, 80 Wn.2d at 53. A denial of due 
process may be found even without an affirma
tive showing of actual prejudice. When 
the circumstances 'show a probability of 
prejudice, the trial is deemed to be 
inherently lacking in due process. 

I < ~· j..._) 
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Stiltner, 80 Wn.2d at 54. 

The mere fact that jurors may know about 
a case is not the central issue. In 
Patton v. Yount, 467 u.s. 1025, 1035, 
81 L.Ed.2d 847, 104 S. Ct. 2885, 2891 
(1984), the United States Supreme Court 
said that the fact that a great majority 
of veniremen knew about the case is ir
relevant; 

The relevant question is not whether 
the communit~ remembered the case, but 
whether the JUrors . . . had such 
fixed opinions that they could not 
judge impartially the guilt of the 
defendant. 

In determining whether a motion for change of 
venue should be granted because of pretrial 
publicity, trial courts should be guided by 
the following factors in determining whether 
due process will be afforded: 

(1) the inflammator¥ or noninflammatory 
nature of the public1ty; (2) the degree 
to which the publicity was circulated 
throughout the community; (3) the 
length of time elapsed from the dis
semination of the publicity to the 
date of trial; (4) the care exercised 
and the difficulty encountered in the 
selection of the jury; (5) the 
familiarity of prospective or trial 
jurors with the publicity and the 
resultant effect upon them; (6) the 
challenges exercised by the defendant 
in selecting the jury, both peremptory 
and for cause; (7) the connection of 
government officials with the release of 
publicity; (8) the size of the area 
from which the venire is drawn. 

State v. Jeffries, 105 Wn.2d 398, 409, 717 
-P.2d 722, cert. denied, 107 S. Ct. 328 (1986). 

State v. Laureano, 101 P.2d 745, 757, 682 P.2d 889 

(1984) addresses the issue of when the trial court may make 

its decision on change of venue when it states: 

"The trial court may postpone its decision 
on a motion for change of venue until after 
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the voir 
_jurors. 

dire examination of prospective 
See Crudup, ll Wn. App. at 589." -- .. 

Almost all the appellate cases reviewing this issue 

~direct their written opinion to the application of the above 

listed factors. This must almost of necessity involve a 

.review of the actual voir dire of the jurors called and 

-selected to serve in order to see if pre-trial publicity or 

·other concerns affected their ability to be fair and 

cimpartial jurors. 

The State submits that the pre-trial progression of 

-this case thus far has been very factual and relatively non

·inflammatory so that no obvious basis to grant a Motion for 

Change of Venue presently exists based upon what has 

happened in this case thus far. The State argues that 

consideration of this issue should await the actual voir 

dire of perspective jurors at the time of trial in each of 

these cases. 

DATED this 

HWH2(N) 

---of-
..;«? day of March, 1989. 

Respectfully submitted, 

JEFFREY C. SULLIVAN 

Pr:::~:;:(;~~9:1~-~~-
~~~~. HANSEN 
Deputy Prosecuting Attorney 
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13ETTV MCGILLEN 
YAKIMA COUNTY CLER 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN 

STATE OF 
'I I,.~. ·~ r· 

:jl_, 1,1'1 I_ I 

WASHINGTON, 

AND FOR YAKIMA COUNTY 
i)l''• t• u ;,"'>) 
' • ' j( 

Plaintiff, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 88-1-00428-1 

. vs. 

-RUSSELL DUANE McNEIL, 

Defendant. 

MEMORANDUM SUPPORTING THE 
ADMISSIBILITY OF THE 
DEFENDANT'S STATEMENT 
TO SHERIFF'S DETECTIVES 

I. FACTS 

Mike and Dorothy Nickoloff were an elderly couple, 82 

and 74 years of age respectively, who were retired and lived 

alone in their single family dwelling in rural Yakima 

County. In the early evening of January 7, 1988, Mike and 

Dorothy Nickoloff were both brutally murdered in their home, 

the result of each receiving multiple knife stab wounds. 

TWo portable television sets were taken from the house at 

the time of the murders. 

The Yakima Sheriff's Department continued to 

investigate these homicides and follow-up on the many leads 

provided to the authorities. On January 25, 1988, Det. Shaw 

of the Sheriff's Department contacted an individual who told 

the detective that he had been approached by an individual 

named Chief Rice approximately two or three days before the 

Nickoloff homicides. Mr. Rice had asked this individual to 

assist him in a burglary on Kays Road. Rice had told this 

individual that Rice had previously been at the house he 

wanted to burglarize when his vehicle had broken down and he 

MEMORANDUM - 1 
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had gone there for assistance. Rice told this individual 

that two old people live there, one having a walker and 

wheelchair to get around, that there was a freezer at the 

front of the house, and that the back door was left open. 

This individual told Det. Shaw that he refused Rice's 

request to participate in the burglary, but was recontacted 

by Rice two days after the homicides. During this contact, 

Rice was accompanied by a white male individual named "Russ" 

and they were attempting to sell two portable television 

sets, one set was black and white and one set was color. 

The informant initially told Det. Shaw that Rice and 

his companion left with both of the television sets. On 

January 26, 1988, this same individual recontacted Det. Shaw 

at approximately 1500 hours and turned over a black and 

white portable television set to the officer stating it came 

from Rice and was given to the informant to pay off a debt 

Rice owed him. The informant was directed to attempt to 

gain additional information concerning the two individuals 

and the television sets. The informant was recontacted 

later that afternoon and provided detectives with the 

additional information that the suspect "Russ" went to Pace 

Alternative School and had lots of pimples on his face. 

Contact at the Pace School revealed that the only person 

with that first name and description was a Russell McNeil. 

Detectives once again contacted the informant at 

approximately 7:45 that evening and at that time the second 

television set which was a color portable unit was turned 

MEMORANDUM - 2 



1 

.2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

over to the detectives. The informant at that time stated 

~to the detectives that he had been with "Rice" and "Russ" 

when they had sold the second television set to a third 

party. The two television sets were shown to members of the 

Nickoloff family and were identified as the televisions 

coming from their parents• home. 

Detectives contacted Russell McNeil 'at his home in 

Toppenish, Washington, that evening and the defendant agreed 

to go with the officers to the Toppenish substation for an 

~interview. 

Upon entering the substation, the defendant, Russell 

Duane McNeil, told the detectives his name, date of birth, 

address, ~and that he was a student at the Pace School in 

Wapato, Washington. Mr. McNeil was then verbally given his 

Miranda warnings, which he stated he understood fully and 

executed a written waiver agreeing to talk to the detectives 

at 2258 hours on January 26, 1988. 

After the defendant McNeil admitted he knew Chief Rice 

and was with Rice when they were trying to sell the 

television sets, the interview was adjourned to be 

recommenced at the Yakima Sheriff's Department in Yakima, 

Washington. Det. Shaw continued to talk to the defendant 

McNeil about the homicides on the trip up to Yakima and 

detoured to the nearby crime scene once McNeil began talking 

about the actual crimes. Once they arrived at the Nickoloff 

-house and while remaining in the police vehicle, McNeil 

-verified that this was the the location of the crimes and 
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discussed their movements and actions at the crime scene, 

cinitially minimizing his own participation in the crimes. 

After they had left the Nickoloff residence and were headed 

towards Yakima, McNeil finally admitted his participation in 

the homicides with Chief Rice. 

Upon arriving at the Yakima Sheriff's Department 

Detectives interview room, defendant McNeil was again read 

_his Miranda warnings, McNeil stated he understood, and a 

verbal interview took place. Thereafter, a taped statement 

was taken going over the entire incident. This taped 

statement also included another advice of rights during the 

recorded statement in which the defendant once again 

acknowledged he understood his rights and agreed to waive 

·those rights and talk to the detectives voluntarily. 

ARGUMENT 

The case of state v. Prater, 77 Wn.2d 526, 463 P.2d 640 

(1970) is an early Washington case which notes the movement 

of our courts away from the non-adversarial parens patriae 

approach to juvenile criminal offenses to the approach 

dictated by the United states Supreme Court case In re 

Gault, 387 u.s. 1, 18 L.Ed.2d 527, 87 s. ct. 1428 (1967) in 

which juveniles were also granted their constitutional 

rights against self-incrimination and for court-appointed 

lawyers to assist them as contained in Miranda v. Arizona, 

384 U.S. 436, 16 L.Ed.2d 694, 86 S. Ct. 1602 (1966). 

The Washington Supreme Court stated at page 533: 

"The Constitution requires that a juvenile be 
be advised of his rights and that he be warned 
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of the possible consequences of an admission 
• • • • II 

The Court then detailed at page 534 that an officer 

"must make sure that a juvenile understands 
their Miranda warning. If there is not an 
intelligent waiver of his constitutional rights, 
the juvenile's answers should not be used 
against him. Whether there is such a waiver 
depends on a number of factors such as the age, 
intelligence and experience of the juvenile. 
Whether a proper warning is given and whether 
there is an intelligent waiver is a factual 
matter for the court to decide in each case." 

See also state v. Barriault, 20 Wn. App. 419, 423, 581 

P.2d 1365 (1978). 

The case of Dutil v. State, 93 Wn.2d 84, 88, 6060 P.2d 

269 (1980) formally acknowledged the federal standard known 

as the "totality of the circumstances" test in determining 

whether a juvenile's Fifth and Sixth Amendment rights have 

been protected. 

"This totality of the circumstances approach 
is adequate to determine whether there has been 
a waiver even where interrogation of juveniles 
is involved. We discern no persuasive reasons 
why any other approach is required where the 
question is whether a juvenile has waived his 
rights, as opposed to whether an adult has done 
so. The totality approach permits - indeed, 
it mandates - inquiry into all the circumstances 
surrounding the interrogation. This includes 
evaluation of the juvenile's age, experience, 
education, background, and intelligence, and 
into whether he has the capacity to understand 
the warnings given him, the nature of his Fifth 
Amendment rights, and the consequences of waiving 
those rights. See North Carolina v. Butler, 
[441 U.S. 369, 60 L.Ed.2d 286, 99 S. Ct. 1755 
(1979) l. 

Courts repeatedly must deal with these issues 
of waiver with regard to a broad variety of con
stitutional rights. There is no reason to assume 
that such courts - especially juvenile courts, 
with their special expertise in this area - will 
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be unable to apply the totality of the circum
stances analysis so as to take into account those 
special concerns that are present when young 
persons, often with limited experience and 
education and with immature judgment are involved. 
Where the age and experience of a juvenile 
indicate that his request for his probation 
officer or his parents is, in fact, an invocation 
of his right to remain silent, the totality 
approach will allow the court the necessary 
flexibility to taken this into account in 
making a waiver determination. At the same 
time,that ap~roach refrains from imposing 
rigid restra1nts on police and courts in 
dealing with an experienced older juvenile 
with an extensive prior record who knowingly 
and intelligently waives his Fifth Amendment 
rights and voluntarily consents to interroga
tion." 

The Dutil opinion further recognized at page 93 that 

waiver by older juveniles should be viewed much like an 

adult waiver: 

"The legislature apparently recognized that 
a youn9ster nearing the age of majority is 
more l1kely to have the ability to comprehend 
advice given him about his rights. This is 
particularly true, of course, where he has had 
previous experience in the juvenile court. As 
with adults, the question whether his waiver 
was intelligent becomes one of fact rather 
than one of presumption." 

See also State v. Fagundes, 26 Wn. App. 477, 482, 614 

P.2d 198 (1980). State v. Jones, 95 Wn.2d 616, 625, 628 

P.2d 472 (1981). 

State v. Wolfer, 39 Wn. App. 287, 290, 693 P.2d 154 

(1984) provides a restatement of what the court should 

consider in addressing the issue of whether a confession is 

voluntary: 

"The voluntariness of a confession or 
admission is determined by examining 
the totality of the circumstances. 
See Davis v. North Carolina, 384 U.S. 
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737, 741-42, 16 L.Ed.2d 895, 86 S. Ct. 
1761 (1966); State v. Fagundes, 26 Wn. 
App. 477, 482, 614 P.2d 198, 625 P.2d 
179 (1980). The test is if the 
defendant's will to resist was so 
overborne as to bring about a confes
sion not freely self-determined. 
Rogers v. Richmond, 365 u.s. 534, 
544, 5 L.Ed.2d 760, 81 S. Ct. 735 
(1961); State v. Gilcrist, 91 Wn.2d 
603, 607, 590 P.2d 809 (1979}. 
Although it is the State's burden 
to prove voluntariness, it need only 
do so by a preponderance of the evidence. 
State v. Braun, 82 Wn.2d 157, 162, 509 P.2d 
742 (1973); State v. Davis, 34 Wn. App. 546, 
550, 662 P.2d 78 (1983). Moreover, a trial 
court's determination that a confession was 
voluntary is binding on appeal when there 
is substantial evidence from which the 
trial court could find voluntariness by a 
preponderance of the evidence. state v. 
Vannoy, 25 Wn. App. 464, 467, 610 P.2d 
380 ( 1980) • II 

See also, State v. Mark, 34 Wn. App. 349, 351, 661 P.2d 
157 (1983). 

The Washington case of state v. Rupe, 101 Wn.2d 664, 

679, 683 P.2d 571 (1984) attempts to summarize some of the 

factors to be considered in viewing the "totality of the 

circumstances": 

"To be voluntary, a confession must be the 
produce of a rational intellect and a free 
will. Mincey v. Arizona, 437 U.S. 385, 398, 
57 L.Ed.2d 290, 98 S. Ct. 2408 (1978). In 
determining voluntariness, the Court evaluates 
'all the circumstances of the interrogation'. 
Mincey, at 401. The Court has considered 
the physical condition of the defendant (Mincey, 
defendant wounded and in great pain); his 
mental abilities (Davis v. North Carolina, 
384 U.S. 737, 16 L.Ed.2d 895, 86 S. Ct. 
176 (1966) (low intelligence)); and the 
conduct of the police (Spano v. New York, 
360 U.S. 315, 3 L.Ed.2d 1265, 79 S. Ct. 1202 
(1959) (police used close friend to inter
rogate; informed defendant that friend would 
lose job if no confession)); (Davis, police 
isolated defendant for 16 days w1th minimal 
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food). 

Viewing the totality of the circumstances, 
we condluce that defendant's confession was 
voluntary. The police tactics employed were 
neither overly zealous nor coercive." 

Lastly, the case of State v. Terrovona, 105 Wn.2d 632, 

646, 716 P.2d 295 (1986) demonstrates that a valid waiver 

can not only be revealed by express waivers (which we 

certainly have numerous examples of in this case), but also 

by implied waiver contained in the facts of the custodial 

interrogation: 

"A valid waiver may be expressly made by a 
suspect or implied from the facts of a 
custodial interrogation. As held in State 
v. Adams, 76 Wn.2d 650, 671, 458 P.2d 558 
(1969), rev'd on other grounds, 403 U.S. 
947, 29 L.Ed.2d 855, 91 S. Ct. 2273 (1971): 

The Supreme Court has not required 
an express statement by the accused 
for an effective waiver, but rather 
has forbidden the presumption that 
an intelligent waiver was made 
simply from the fact that a state
ment was eventually extricated from 
the accused after he was warned 
of his rights. Some additional showing 
is required that the inherently coercive 
atmosphere of custodial interrogation 
has not disabled the accused from 
making a free and rational choice. 

Implied waiver has been found where the record 
reveals that a defendant understood his rights 
and volunteered information after reaching 
such understanding. Waiver has also been inferred 
where the record shows that a a defendant's 
answers were freely and voluntarily made without 
duress, promise or threat and with a full under
standing of his constitutional rights." 

CONCLUSION 

Under the facts and circumstances presented in this 

memorandum and to be presented in the 3.5 hearing to be held 
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in this case, the state submits the defendant's Miranda 

rights have been fully protected, the State has met its 

burden to show the defendant knowingly, voluntarily, and 

intelligently waived his Miranda rights, and therefore the 

statements obtained from the defendant are admissible 

against him in the 

DATED this 

HWH2(I) 
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trial of this case. 

?e~ day of March, 1989. 

Respectfully submitted, 

JEFFREY C. SULLIVAN 

Pr:Juting 
7 
A·t~J::y 

/'.JJ-t.<. 7f-<.,,/:_? {_,pt-... ~,__ 
HOWARD W. HANSEN 
Deputy Prosecuting Attorney 
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Clctr.· 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON t( 

IN AND FOR Y AKir..~-A qll TT!fr;v • '< 0 uu 1 ~.ni u_ ~ .. rTI- _! L·U 

STATE OF WASHINGTON, ) 

Plaintiff, 

VS. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 

NQ:~-'ss.c:: 1-oo4'2s-1 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY FOR INVESTIGATORY 
FEES AND EXPENSES 

The Court having considered the DEFENDANT'S MOTION for 
ORDER APPROVING PRIVATE INVESTIGATOR FEES and EXPENSES 
and attached Declaration of Counsel, now, therefore, 

IT IS HEREBY ORDERED that the following be paid by the 
appropriate Yakima County Office forthwith: 

( 1) The sum of $1,097.63 payable to DIANA G. PARKER, in 
care of the Office of Attorney Christopher Tait. 

DATED THis2D DAY OF MARCH, 1989. 

• 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 1 

10'9 

CHRJSlOPHER TAIT 
ATTORNeY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
2:30 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGlDN 96901 
TELEPHONE {509) 248-1346 
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Of Attorneys For Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 2 
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CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 9S901 
TELEPHONE (509) 248·1346 
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IN THE SUPERIOR COURT OF THE STATE OF W ASHINGT6N·S-'=/; 

'-IN AND FOR YAKIMA COUN1Y _ 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

' -.. 
NO: 88-1-00428-1 

DEFENDANt'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 

MOTION 

COMES NOW the above-named Defendant, RUSSELL DUANE 
McNEIL, by and through his attorneys, and moves this Court for 
the authorization of payment for investigatory services. 

THIS MOTION is based upon the record and file herein and 
the accompanying DECLARATION OF COUNSEL. 

DATED THIS Jl_ DAY OF MARCH, 1989. 

. DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 1 

Of Attorneys for Defendant 
McNeil 

CHRISlOPHER TAIT 
ATTORNEY AND COUNSeLOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUilE 201 
YAKIMA, WASHINGTON 98901 
TELEPHO~~E (509) 248-1346 
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DECLARATION OF COUNSEL 
CHRISTOPHER T AIT, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court-appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 
Diana G. Parker has been authorized to pursue investigatory 
services on behalf of the Defendant McNeil. An Order Authorizing 
Investigatory Services and Setting Rates was entered in the 
above-entitled cause and signed by the Honorable F. james Gavin 
approving said investigatory services and authorizing payment of 
her automobile mileage to be reimbursed at the rate of 22 1/2 
cents per mile. Diana G. Parker was further authorized to submit 
statements, through counsel, on or about the 1st and the 15th day 
of each month. 

Attached hereto and incorporated by reference for approval 
is the statement of Diana G. Paker for the private investigatory 
fees and expenses for her services from MARCH 1, 1989, to 
MARCH 15, 1989, performed by her on behalf of the above-named 
Defendant, McNeil. 

SIGNED AND DATED at Yakima, Washington, this L day of 
MARCH, 1989. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES2 

of Attorneys for Defendant 
McNeil 

CHRIS10PHER TAIT 
ATIDRNEY AND COUNSELOR Jfii LAW 

THE LANDMARK BUilDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TElEPHONE (S09J 248·1346 
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RECORD OF TIME 

DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activity TIME 

3/1189 Out Conf CT letter to TW, long jail 4.00 
conf c1 

3/2/89 Out Prepare c1 materials, letter to ]L 4.00 
letter to SM, letter to JMN, client 
letter & deliver 

3/3/89 Out Prepare chrono. conf Ct 2.50 

3/6/89 Out Call to S. Ct Re AH, jail conf c1 3.75 
prepare mit materials 

3/7/89 Out Mit copies, trip to court Rep 5.00 
prep client materials for conf, 
letter re MC to NY, Call Dr. B 
Re CN, jail conf c1 (photos review) 
Cons Pro (YVC) 

3/8/89 Out Conf CT re CRC, letter to EL, locate 6.00 
BG, PN, Mrs> T, LD cons, SWPD, 
call to VF< call from VF 

3/9/89 Out Call to KF re GED, jail conf cl, conf 3.50 
0, Conf CT. prepare docs for TAB 

3/10/89 Out Jail Conf c1 1.50 

3/13/89 Out Conf CT. locat BJ, locate DL, call to 4.25 
MR. IV SJ, call to Mr re DY, locate PJ, 

3114/89 Out 

call to BL (L.D.) 

Conf CT, trip to JV /MR; LD cons, 
NP re RM, trip to SS to seee DY, 
review material from NC, LDMMC 

-1-

5.00 

PARKER 



'• - • • 
3/14/89 Out *45 Miles at 22.5 cents= $10.13 

3/15/89 Out Conf Ct, jail conf (JS), LD Cons Det!SW 4.00 
locate wit, see wit MS 

$43.50 Out-Of-Court Hrs at $25.00 Per Hour 
45 Miles at 22.5 Cents Per Mile 

TOTAL 

-2-

= $1,087.50 
= $ 10.13 

$1,097,63 

PARKER 
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IN THE SUPERIOR 

IN AND 
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lr.AF~ !_;:; '1'38'3 
COURT ;'bF THE fSTAtrE2~F WASHINGTON 
FOR THE COUNTY OF YAKIMA 

(',.I'.;:!.' 

STATE OF WASHINGTON, ) 

Plaintiff, 

vs. 

RUSSELL DUANE ~lcNEIL, 

Defendant. 

) No. 88-1-00428-1 
) 
) !•lOTION TO STRIKE ENHANCEMENT OF 
) PENALTY FOR NURDER FIRST DEGREE 
) PURSUANT TO 10.95.020 AND TO 
) DISMISS NOTICE OF SPECIAL 
) SENTENCING PROCEEDING 
) 

(1) Relief Sought. The Defendant Russell Duane McNeil, 

16 by and through his attorneys, Chris Tait and Thomas Bothwell, moves 

17 the Court for an order striking the enhancement of the penalty for 

18 first-degree murder pursuant to RCW 10.95.020, and for an order 

19 dismissing the notice of special sentencing proceedings filed 

20 herein. 

21 ( 2). Basis. This motion is based upon the pleadings 

22 and papers filed herein, and evidence to be presented at a 

23 hearing in connection with this motion. 

24 ( 3 ) Grounds. The enhancement provisions of first-

25 degree murder, RCW 10.95.020, have been repealed by the Sentencing 

26 

27 

28 

29 

30 

31 

32 

33 

3 .. 

35 

36 

Reform Act of 1981. Due to the enhancement provisions repeal by 

implication, there is no basis for imposition of such. 

DATED this /Gay of Narch, 1 989. 

Defendant 

MOTION TO STRIKE ENHANCEMENT/1) J '7 

~W OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
:302 N. 3RD ST,, p, 0, I!IOX :Zt29 

YAKIMA, WA'SHINGTON 9890'1~2129 
T.EL. 2.48-1900 AR~ CODE 50g 
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STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSEL DUANE l~CNEIL, 

Defendant. 

) 
) No. 88-1-00428-1 
} 
) MOTION FOR BILL OF PARTICULARS 
) 
) 
) 
) 
) 

1. Relief Sought. The defendant, Russell Duane McNeil, 

by an6 through his attorneys, Chris Tait and Thomas Bothwell, move 

the Court for an order directing the State of Washington to 

provide the defense with a bill of particulars specifying the 

following information: 

(a) The specific evidence it relies upon to support the 

allegation that the deaths of Dorothy and Mike Nickoloff in this 

case were premeditated; 

(b) The particular facts upon which the State relies to 

support its allegation that the deaths of Dorothy and Mike 

Nickoloff were caused for the purpose of concealing the commission 

of a crime and to conceal the identities of the persons committing 

the crimes; 

(c) The particular facts upon which the State relies to 

support its allegation that the deaths of Dorothy and Mike 

Nickoloff were part of a common scheme or plan. 

2. Basis. This motion is based upon the pleadings and 

papers filed herein; CrR 2.1 (d) and the following cases: State v. 

Dictado, 102 \'ln.2d 277, 687, P.2d 172 (1984); State v. Devine, 84 

Wn.2d 467, 527 P.2d 72 (1974). 

JJ0 
LAW OFFICES OF 

PREDILETTO. HALPIN, CANNON, 
SCHARNIKOW & BOTHWELL, P.S. 

MOTION FOR BILL OF PARTICULARS/1 
302. N. 3RD ST., P. 0, BOX :Z.I%9 

YAKIMA, WA'SHINGTON 9890'1-2129 

TEL. 248-1900 AREA CODE !509 
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DATED this ____ day of March, 1989. 

Chris Tait 
rney for Defendant 

ell 
Attorney for Defendant 

LAW OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 

MOTION FOR BILL OF PARTICULARS/2 
302 N. 3RC ST., p, O. !!lOX 212.9 

YAKIMA, WA'SHINCiTON 98907-21:29 
TI!:L. 248-1900 AR&A CODE 509 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON. 

IN AND ·'l[,<&Rrr;:t'J;!E :-COl!l~;r'Y. o.F, YAKIMA ... · 
I ...... '-' f"'/, . • .::.':1 ft'iAR 1 5 19SS 

·" 
STATE OF WASHINGTON, ) 

Plaintiff, 

vs. 

) No. 88-1-00428-1 
) 
) MOTION FOR DISCOVERY 
) 
) 

RUSSELL DUANE McNEIL, ) 
) 

Defendant. ) 

(1) Relief Sought. The defendant, Russell Duane 

McNei:, by and through his attorneys, Chris Tait and Thomas 

Bothwell, respectfully makes the follmqing motions and 

requests that this Court enter an Order requiring the State 

to disclose the following material and information within the 

knowledge, possession, or control of the Prosecutor's Office 

or the Yakima County Sheriff's Office, its employees or 

agem::s: 

1 . For the State to disclose whether the State 

will rely upon the prior acts, statements, or 

convictions of the defendant to show intent, 

motive, knowledge, common scheme, or plan to 

identify; CrR 4.5(h), and, if so, to identify 

such acts or convictions. 

2. For any records of the Prosecutor concerning 

prior criminal convictions of the defendant, 

co-defendant, or persons whom the State intends 

to call as witnesses at any hearing or trial. 

MOTION FOR DISCOVERY/1 

LAW OFFICES OF 
PREDILEITO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
:!!02. N. :!IRJ:) ST., P. 0. SOX 2.129 

YAKIMA, WASHINGTON 98907-2.12.9 
TI!:L.. 248-~900 AREA CODE S09 
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3. Any and all electronic surveillance of the 

defendant's premises or conversations to which 

the defendant was a party and any record 

thereof; CrR 4.7(a)(2)(i). 

4. For the State to indicate the relationship, if 

any, of all State's witnesses to the 

prosecuting authority. 

5. For the State to indicate whether or not an 

informer is involved in this case and whether 

he/she >vill be called as a witness; and to 

state the name and address of the informer or 

claim the privilege; CrR 4.5(h). 

6. For any and all information or material in 

possession of the State which tends to negate 

the defendant's guilt as to the offense charged 

or mitigate punishment; CrR 4.7(a)(3). 

7. For the State to disclose lineups and photo 

montages in this case; CrR 4.7(a)(3). 

8. For the State to disclose any and all 

information and material regarding any search 

and/or seizure relating to this case; the time, 

date, location, and name of individual or place 

searched and the material sought or seized. 

9. For the State to specify the time, date, and 

location of the defendant's arrest, and all 

statements or reports made with respect to the 

arrest of the defendant; CrR 4.7(c)(1). 

10. For the State to preserve: (a) Rough 

investigatory notes or investigating law 

HOTION FOR DISCOVERY/2 

LAW OFFICES OF 
PRED1LETTO, HAL.PJN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
302 N, 3RC ST., p, 0. EIOX 2.12.9 

YAKIMA, WASHINGTON 98907-2.129 
TEL. 248-t900 AREA CODE 509 
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enforcement officers; {b) Tapes of radio and 

telephonic communication relating to this 

cause. 

11. For a Subpoena Duces Tecum directing the 

Sheriff to conduct an NCIC check for prior 

convictions of all witnesses the State intends 

to call at any hearing or trial. 

( 2 ) Basis. This motion is based upon the 

pleadings and papers filed herein and the court rules 

referred to above. / 
DATED this Q___ day 

MOTION FOR DISCOVERY/3 

of March, 1989. 

Chi!=is Tait 
Attor y for Defendant 

L.AW OFFICES OF 
PREDIL.EITO, HALPIN, CANNON, 

SCHARNIKOW 8c: BOTHWELL. P.S. 
::10.2. N. 3RO ST., P, 0, BOX 2.129 

YAKIMA, WASHINGTON 98907-2.12.9 

TEL, 248~1900 AR£A. CODE: 509 
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STATE OF WASHINGTON, 

vs. . . 
'·' 

Plaintiff, 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 88-1-00428-1 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY 

The Court having considered the MOTION FOR ORDER 
APPROVING ATTORNEY AND PRIVATE INVESTIGATOR FEES AND 
EXPENSES for the month of February, 1989, it is hereby: 

ORDERED that the following be paid by the appropriate 
Yakima County Office forthwith: 

( 1) The sum of $2,239.75 payable to attorney CHRISTOPHER 
TAIT, 230 South Second Street, Suite 201, Yakima, W A 9890 1; 

(2) The sum of $787.50 payable to DIANA G. PARKER, in 
care of the office of attorney Christopher Tait. 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY 1 

1,1 
lex. Lf 

CHRISlOPHER TAIT 
ATIOFINEY AND COLJNSEL.OR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STfiEET 

SUITE 201 
YI\KIMA. WASHINGTON 9891)1 
TELEPHONE {509) 248-1346 
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·3<! DATED th1s day of MARCH, 1989. 

10 PRESENTED BY: 
11 

12 

13 

14 CHRISTOPHER AIT 
15 Attorney for Defendant McNeil 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY 2 

• 

CHRISlOPHEA TAIT 
ATIOR~~EY AND COUNSELOR AT LAW 

THE L~NDMARK 9UitDING 
2:30 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 96901 
TELEPHONE L509) 248·1346 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

RUSSELL DUANE McNEIL, ) 
) 
) 

Defendant ) 

O..::l -. 

NO: 88-1-00428-1 

DEFENDANT'S MOTION 
AND SUPPORTING 
DEQ.ARATION FOR 
ORDER APPROVING 
ATTORNEY FEES 

MOTION 

THE UNDERSIGNED attorney for the above-named Defendant, 
RUSSELL DUANE McNEIL, moves this Court for an order approving 
attorney's fees for the undersigned defense counsel and private 
investigator for the month of February, 1989. 

THIS MOTION is based upon the files and records herein and 
the DECLARATIONj~OUNSEL hereinbelow. 

DATED this ,- day of M ch, 1989. 

CHRISTOPHER IT 
Of Attorneys for Defendant McNeil 

DEFENDANT'S MOTION 
AND SUPPORTING DEG..ARA TION 
FOR ORDER APPROVING 
ATTORNEY FEES 1 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TELEPHOt~E (S09) 248-1346 
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DECLARATION OF COUNSEL 

CHRISTOPHER T AIT, under penalty of perjury of the laws of 
the State of Washington, hereby certifies and declares that the 
following is true and correct. 

The Undersigned is one of the court-appointed counsel for 
defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and incorporated by reference is my 
statement of time expended, together with that of our private 
investigator in this case for the month of February, 1989-=!, 

SIGNED AND DATED at Yakima, Washington, this~ day of 
March, 1989. 

Of Attorneys for Defendant McNeil 

32 DEFENDANT'S MOTION 
33 AND SUPPORTING DECLARATION 
34 FOR ORDER APPROVING 

ATTORNEY FEES 2 
CHRISlOPHER TAIT 

ATTORNEY AND COUNSELOR Kr LAW 
THE LANDMARK BUILDING 

230 SOUTH SECOND STREET 
SUITE 201 

YAKIMA, WASHINGTON 9B901 
TELEPHONE {509) 248-1346 
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RECORD OF TIME 
CHRISTOPHER T AIT February 28, 1289 
STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activity TIME 

2/1/89 Out Prep motion & Affidavit; Conf 2.50 
Counsel 

2/2/89 Out Conf all counsel, client jail, consult 2.50 
Counsel 

2/3/89 In Motions 2.50 

2/3/89 Out Conf client, RLA, JCS 2.00 

2/6/89 In Motions 1.50 

2/6/89 Out Conf DP, TAB, Client 3.00 

2/8/89 Out Interview wit, conf DP 1.50 

2/10/89 Out Conf Rig, DP, TAB, 
Prepare Motion & Affidavit 4.00 

2/13/89 Out Argue Motion, conf Rigdon, prep 4.00 
order, presentation 

2/15/89 Out I'V 2 wits, (Harrah, Wapato, Yakima) 4.50 
ConfTAB,DP 

2/15/89 Out *62 Miles at 22.5 cents= $13.95 • 

2/16/89 Out Conf DP, conf jail, consult Ross, review 3.00 
record, interview wit 

2/17/89 Out Conf DP, venue motion 1.00 

2/22/89 Out Conf DP, wit S, TAB 2.50 

2/23/89 Out Conf wit S. & DC 2.00 

TAIT 



-
.-~. • 

2/27/89 Out 

2/28/89 Out 

2/28/89 Out 

• 
Motions, conf DP JCS, TAB, jail 
RLH, Ross 

Conf jail, DP I'V wits 

48 Miles at 22.5 cents= $10.80 

2.50 

4.50 

,. 

39.50 Out-Of-Court Hrs at $50.00 Per Hour= $1,975.00 
4.00 In-Court Hrs at $60.00 Per Hour = 240.00 
11 0 Miles at 22.5 Cents Per Mile 24.75 

TOTAL =$ 2,239.75 

TAIT -2-
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RECORD OF TIME 

DIANA PARKER STATEvs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activity 

2/16/89 Out Conf CT, research ch V, jail 
conf cl ( CP CT) 

2/17/89 Out Letter to TW, jail conf cl, research 
ch V, confCT 

2/21189 Out Letter to LJ Pro, corres from ]L, 
letter from JMC, letter dkr 

TIME 

4.00 

2.00 

2.00 

2/22/89 Out Prepare chrono, conf CT, LD Cons SS 2.50 
Chart materials, lett to JL 

2/23/89 Out LD con Dr.G, IV (SB, CD), conf VF, 4.00 
CT 

2/24/89 Out Jail conf cl, CPS prep, prep SB, CD 5.00 
I'V, see VA re CB 

2/27/89 Out Motion research, ch V pub locate BT A, 6.00 
jail conf cl, conf CT 

2/28/89 Out Jail conf cl, letter to JMN, video 6.00 
review, LD Cons SB, CPS prep/ 

31.50 Out-Of-Court Hrs at $25.00 Per Hour = $787.50 
TOTAL = $787.50 

PARKER -1-
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BEllY ltcGILl.EN, YAK:MA COUN7Y CLERK 

' . -
IN THE SUPERIOR COUKDI:O:F :THE STATE OF WASHINGTON 

IN AND FOR.THE COUNTY OF YAKIMA 

g STATE OF WASHINGTON, 
10 

ll 
Plaintiff, 

12 VS. 

13 RUSSELL DUANE McNEIL, 
14 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

15 _____________________________ ) 
16 

17 

No. 88-1-00428-1 

ORDER AUTHORIZING PAYHENT 
BY YAKIMA COUNTY 

18 

19 
APPROVING 

The Court having considered the MOTION FOR ORDER 

ATTORNEY FEES for the month of February 1989 filed 

20 
herein by THOHAS BOTHWELL, it is hereby: 

21 
Yakima 

22 

ORDERED that the following be paid 

County office forthwith: The sum of 

THOMAS BOTHWELL of PREDILETTO, 

& BOTHWELL, P.S., 302 North 3rd 
23 attorney 

24 
SCHARNIKOW 

by the appropriate 

$950.00 payable to 

HALPIN, CANNON, 

Street, P.O. Box 

25 
#2129, Yakima, WA, 98907-2129. 

DATED this ~ day of 26 

27 

28 

29 

30 PRESENTED BY: 
31 " 

(\ L-, " ----· 
32 '-1 v --------
33 THOMAS BOTHWELL 

March, 

F. 

34 -of Attorneys for Defendant McNeil 

35 I I I 
36 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

1989. 

l.JI,.W OFFICES OF 
PREDILElTO, HALPIN, CANNON. 

SCHARNIKOW & BOTHWELL~ P.S. 
:502. N. SRD !IT., P. 0. BOX 2129 

YAKIMA., WASHINGTON 99907-212.9 
T!!:L. 2.48-1900 ARE:.A CoDE: 509 



,-

J. 

2 

3 

4 

5 

6 

7 

• • 
Pr·., t~, ?~ ... ..:., ['1'·-l '· _......, u 1,) .Jl,: ,_, 

-. 
' 

IN THE SUPERIOR COURT Of:- THE, STArE OK WASHINGTON 
IN AND FOR THE "COUNT~- -OF YAKIMA 

8 STATE OF WASHINGTON, 
9 

10 

11 vs. 

Plaintiff, 

12 RUSSELL DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 

13 

14 

15 

16 

17 

____________________________ ) 

MOTION 

The undersigned attorney 
18 

-RUSSELL DUANE McNEIL, moves this 
19 

No. 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION FOR 
ORDER APPROVING ATTORNEY FEES 

for the above-named Defendant, 

Court for an order approving 

attorney's fees for the undersigned defense counsel for the month 
20 

of February 1989. 
21 

This motion is made and based upon the record and file 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

-herein and the below DECLARATION OF COUNSEL. 

DATED this 3rd day of March, 1989. 

THOMAS BOTHWELL 
Of Attorneys for Defendant McNeil 

DECLARATION OF COUNSEL 

THOMAS BOTHWELL, under penalty of perjury of the laws of 

32 the State of Washington, hereby certifies and declares that the 

33 £allowing is true and correct: 

34 The undersigned is one of the court-appointed attorneys 

35 ~or Defendant Russell Duane McNeil in the above-captioned cause. 

36 

I-DEFENDANT'S MOTION/DECLARATION 
RE PAYMENT OF ATTORNEY FEES I 

/C:Z 

LAW OFFICES OF 
PREDIL.ETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELl., P.S. 
3.02. N. 3R0 S'T., P. c. !SOX 2.12.9 

YAKIMA, WASHINGTON 98907-2.129 
TE:L.. 248-1900 AnEA. COD5: '509 

c.:y 
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Attached hereto and incorporated by reference is my 

statement of time expended in this cause for the month of February 

1989. 

SIGNED AND DATED at Yakima, Washington, this 3rd day of 

March, 1989. 

THOMAS BOTHWELL 
Of Attorneys for Defendant McNeil 

I I I 

2-DEFENDANT'S MOTION/DECLARATION 
RE PAYMENT OF ATTORNEY FEES 

LAW OFFICES OF 
PREDIL.ETTO, HAL.PIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
30:t. N. :JRD ST., P.O. I!IOX .2.12.9 

YAKIMA, WASHINGTON 98~07-2129 
Tl!t... 248-1900 ARE:A. COP!: 509 



DATE 

2/1/89 

2/1/89 

2/2/89 

2/2/89 

2/3/89 

2/3/89 

2/3/89 

2/3/89 

2/5/89 

2/6/89 

2/6/89 

2/9/89 

2/13/89 

2/15/89 

2/17/89 

2/21/89 

2/22/89 

2/22/89 

2/24/89 

2/27/89 

• 
DESCRIPTION 

Research 

TIME SHEET FOR 
RUSSELL McNEIL 

• 

Telephone conference with Chris Tait 

Meeting with Chris Tait 

Telephone conference with Chris Tait 

Meeting with Chris Tait 

Telephone call to U.S. Supreme Court 
Clerk 

Court hearing *** 

Telephone conference with Chris Tait 

Research 

Court hearing *** 

Meeting with Chris Tait 

Meeting ~1i th Chris Tai t 

Meeting with Judge Gavin 
(with Chris Tait) 

Telephone conference with Chris Tait 

Telephone calls (2) to U.S. Supreme 
Court; telephone call to Chris Tait; 
letter to Judge Gavin 

Telephone conference with Chris Tait 

Research (CrR 3.5 issues) 

Meeting with Chris Tait re: pre-trial 
motions 

Drafting motions, memoranda, legal 
research, confer with Chris Tait 

Telephone conference with Chris Tait 

TOTAL HOURS: 

l-TIME STATEHENT 

HOURS 

0.5 

0.25 

1 . 0 

0.25 

1 • 0 

0.25 

1.75*** 

0.5 

2.0 

0.75*** 

1 • 0 

1 • 0 

0.5 

0.5 

0.5 

0.25 

1 • 0 

2.0 

3.25 

0.25 

18.50 



.-. •. ..... 

I I I 

2-TIME STATEMENT 

• • 

***TOTAL IN-COURT HOURS: 2.5 hours 
at $60.00 per hour: 

TOTAL OUT-OF-COURT HOURS: 16.0 hours 
at $50.00 per hour: 

TOTAL: 

$ 150.00 

800.00 

$ 950.00 



•• • 
IN TH-PERIOR COURT O.F THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF YAKIMA 
STI\'1 I (,W\\'ASIIIN'C:TON, 

J'].ULL[ 1lf, ""· 88-1-00428-1 
Rnssell McNeil, Of'.INII\liS 

/\l'l'l.ICt\TION 

HY lll·:n·:ND,.\NT 

BETTY MCG! LLEN 
YMHMA COUNTY CLERK 

Dclcnl!.!llt, 

hlOTION w,· DEl· J·.~D/\N'l llATI·Oil __:2:o/__:2:_4.::/'--.::8..:9 ___________ _ 

Tl II·, J)J·:FI·.N'JMNT ;<.J/,KI".S Till: Al'l'I.IC::\TION 01.:. MOTIONS l.JII·:CKJ·:J> BF.I.OW 

i'o ~1-'IJ]Ifc·:•: plLv::dc.LI cvLck:ncc in p!ountilf'!o J•O~:.c!.SiL•nl.crauw ,,f {l) Lllhpl scan:h, (~) illc:~al.•rrc:.L. 
llEARINC ~ET FOR Cr;mtcd __ Denied __ 

JUDGl:.. 

.XZ.. -· For hcarin~ unocr Rule ::0.5 

HEARING SET !·OR----------------- Gr<~ntcd ___ Dc:nicd __ _ 

JUDG.l:-

__ 3. To r.upprcss c·.-itlcncc of the idcntifiL":.Llion nl Jho: dclt-nd.1111 

IIEARING SE'l I· OR------------------- Cr.mtcd __ Denied __ 

jUDGE 
__ ·1, I o disn11s~ fur f:ulun: nl I he indic.::tmcnt {nr infnrm:LIII•n) '" ~l:tlc .111 Ill len:.~:. Gr:mtcd __ Dt.nit:d __ _ 

.JUDGI•: 

··. Ttl :o;c•tt:r ddl'IHI.Ult'~ t.l:.t: :md Jm :.cp.Lr:.!t: tri.d. 

A[o:l'~·l·d [C)--- Nil! .lf.'l'L'Cd ,,, -- Gr:mlt·d __ lleniL·d 

_t\llnrncy lur I'J.untill 

__ (,, -To ~ever c.:uunt: •. md t'cJT :t ~t:p:u.Ltc tri.1l. 

.\~:L't·t·d I<>-- Nil! ·•~:rt•t•tl '"--- (;,:IUI<'d __ lkni•·d --

XX __ •:-;. 

Allurney for l'l.untirr JUDGl~ 

To m:~l..e more ddinit~ :mel c~rtain. 
Agreed to ___ Not agreed to __ _ Granted __ Denied __ _ 

J\tlorncy for l'l.1intifr JUDGE 

FL>r disl'LI\'~·ry uJ' :dl ur:tl, writ len or reC<II tleLl ~tatczneut:. zn.Hle IJ'I cldeJubnt In investi~;ating nffi.;~;r; nr tn thini p:trtie:; .tnd in the 
]JO!o~ession of the plaintiff. 

For discovery of the names and OH.Idresses of plaintifC's witnesses and tlte•r ::;tatcment.s. 

'I o inspect physical or document;u-y evidence in plaintiff's possession. 

__ ll. -To take the depositiOn of witnessc~. 
List names ________________________________________________ __ Granted __ Denied __ _ 

.)lJI)(;J·, 

__ l ~ ·To secure the oJP]lCo~IJ.ncc of .t witnc~s .1t tnal or lu:ar;ng. Grantet.l ___ Denied __ _ 

--~3 

XX 

To inquire i•1lo tlu: ~onUlllons o[ pretrial rele:t~('. 

t\fftrmed 

Modified tv 

lUDGE 

Gro~nteU __ Dct.ietl __ _ 

JUDGE 
__ 14. ~To requtrc the prosecution to st:ttc: (a) lf there w:as an informer involved: Y"-- l'o __ 

Ycs __ No __ 

XX 
--'" 

__ •::J. 

__ .'!::. 

--~:~. 

l'rl\'tlcge do~imccl 

~lot cl.1imed 

{b) Whether be will be callcJ :1s a witne\!. at th.: trial: 

(c) To st.ate the name :md arlclress of the tnformcr or 

d:tim the privlleg~. 

Allorncy for Pl.:linllff 

Granted __ Denied __ 

JUDGE 

Tt.• tlLJelo~c evidcUCl' in plaintiff':~ pos•:c:.~ion. f.Lvnr:~bh· to rkf• nd.1nt nn thl· b~uc nf [.:lUll. 
Du IJ.wc __ Du N<>t ll.!\'C __ 

- To ilisc:Ju~c whether it will rely on !lfinr :••·t~ or t'mwi(·tion:.\,f .1 ~imil.1r nature· for prcmf nf :.nnwktl(o:t' nr mtt·nl, 
Will rely <>II 

Will not rely on ___ Grantctl __ l)enietl __ _ 

Attorney for Plaint1ff JUDGE 
- 'l o advise whether any expert witne~~ will be called, and if~". 10 ~up ply his n.tmt.:, qualific:1tinm, nature nf teKtimnny, and copy of 

Jus report. 

-To supply any reports or tc<L~ of phy~ieal nr mcnt:d e'\:tminatiom. in the control of the prosecution. 
Do llave __ Do Not ]J;Jvc __ 

To supply any reports or tcJts of scientific lc:o:Ls. experiment!'=, or compMi~om ancl other reporl5 to experts in lhe control of the prosecu· 

tion, pert.aining to thi~ C::ISC. Do IJJ.\'C-- Do Not li:J.\'e __ 

-To permit msoecu..:.n .and copying of :my booJ..s. p:tpers. d..:.cument~. ph·>~ogr:~phs or t:J.n&ible objects which the prosecution-{:~) Obt:tincd 

from or belong to the dcfend..ant, or (b) Which will t.c uscd';Jt the hearing or trial. 
Do lio~vc __ Do Notl.lave __ 

To Sltpply any inform.l[ion known conccrnint:: ,1 prior conviction uf per~nn~ whom the proJ'ccution intend:~ to ~·:~II a~ wnncs~cs ~~ 
hearing or trial. lJo llave __ Do Not ll:we __ 

Tn inform thl· clefend.mt of anv in I'm m:11inu he h.1~ indic':lllllg <'11\1 =•l•lllt'lll nf tl•c dd cndant. 

AclUition;JI ruling~:---------------------

Copy ((cccivcU {D •• tel--------------------

ludicated Item~ :l.!,'l'ecU to=-------------------

l'rc~cntcd b)·:~---~-~~~~-------------
/'.uorney ror Ddendant 

Do llave __ Do Not .l.lo~ve __ 

Prosecuting t\ttorm:y 

Pro~ecutinJ::: /\itonll')' 

It h ~o ordered tl11s ----------- tl.ty of -----------· 19 __ , 

Instruction:.· ------------------------
JUDO!::: 

"'ltt:nl~ \\'ttlL a:.lcrL~:., .lrl.' TCCJUircd to be prC"JnLetl under Ruh· ·1.7 .md ll<l .1~-:rccmo::nt or Onkr is required. 

NOT!:: l'r•w:cu!inr, .'\ttnrncy: RI:'J UIW Wlll'll·: .".- CAN.-\R'.' S~~t '~I·; FENS I: i\'n'ORNI-:Y OFFICI·: lll'ON C:OMI'I.ETION. 

Wll!TI·.-COUR'I' Fll t: CAN.\R'," -1)1-.1.-ENSE (;{)l''t' /}~i\.otrf:CUTOR'S CC)J'Y 

--- --------------------
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IN THE SUPERIOR COURT OF THE STATE OF,WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

g :STATE OF WASHINGTON 1 ) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 88-1-00428-1 
10 

11 

12 
vs. 

Plaintiff, 
DEFENDANT'S MOTION IN LIMINE 
REGARDING PHOTOGRAPHS 

13 RUSSELL DUANE McNEIL, 

14 Defendant. 
15 

16 

17 

__________________________ ) 

COMES NOW RUSSELL DUANE McNEIL, the above-named 
18 Defendant, through counsel, and moves this Court for the following 

19 orders: 
20 

21 

22 
23 

24 

25 

the 

Excluding the introduction 

deceaseds and the autopsies, 

of photographs or videotape of 

or placing limits upon the 

introduction of such photographs 

the same are cumulative, 

inflammatory. 

or videotape, on the grounds that 

irrelevant, prejudicial and 

This motion is made and based upon the record and file 

26 herein. 
27 The undersigned request leave of court to present 

28 argument with respect to this motion. 

29 Although the most common local practice is for the State 

30 to wait until trial for virtually ad hoc rulings with respect to 

31 admissibility of photographs, the undersigned respectfully submit 

32 that the interests of judicial economy warrant pre-trial orders in 
33 

34 

36 

I-DEFENDANT'S MOTION IN 
LUIINE RE: PHOTOGRAPHS 

LAW OFFICES OF 
PREDILETTO, HALPIN, CANNON. 

SCHARNIKOW & BOTHWEL.L.. P.S. 
302 N. ~RD ST., P. 0. BO:X: 2129 

YAKIMA, WASHINGTON gB907-2.12~ 

TEL. 246-1900 AREA CODE: 509 
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limine in this case considering the gravity of the charges plus 

the unusually large quantity of photographs available. 

DATED this 24th day of ary, 1989. 

I I I 

2-DEFENDANT'S HOTION IN 
LIMINE RE: PHOTOGRAPHS 

McNeil 

L.AW OFFICES OF 
PREDILETTO, HALPIN. CANNON. 

SCHARNIKOW & BOTHWELL. P.S. 
30'2. N. 3RC ST,, p, 0, I!IOX 2.129 

YAKIMA.. WASHINGTON 98907-2129 
TEL. 248-1900 AREA COCE .509 
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, BETTY MCGiLLEM 
YAKIMA CPlJNTY C~E K 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

STATE OF WASHINGTON 

COUNTY OF YAKIMA 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
)ss. 
) 

NO: 88-1-00428-1 

DEFENDANT'S AFFIDAVIT IN 
SUPPORT OF MOTION FOR 
CHANGE OF VENUE 

RUSSELL DUANE McNEIL, being first duly sworn, upon oath 
deposes and states: 

I am the Defendant herein. I sub mit this affidavit, as 
required by Court Rule (CrR 5.2), in support of my motion for 
change of venue. 

I believe I cannot receive a fair trial in Yakima County. 

DATED THIS 24_ DAY OF &.rtiA!v<j- , 1 98 9. 

DEFENDANT'S AFFIDAVIT 
IN SUPPORT OF MOTION FOR 
CHANGE OF VENUE 1 

~ '"&- Vi\t-~ 
RUSSELL DUANE McNEIL 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR JlJ (JJ.W 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 98901 
TELEPHONE (509) 248-1346 
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5 

~1 SUBSCRIBED AND SWORN to before me this?.] day of 
k~lfJRr\1...... 1989. 

\ ' 
6 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 DEFENDANT'S AFFIDAVIT 
33 IN SUPPORT OF MOTION FOR 
34 CHANGE OF VENUE 2 

NOTARY PUB IC tn and for the 
State of Washington, residing 
at Yakima. 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT lAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 98301 

TELEPHONE (509) 248·1346 
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- BETTY MCGiLLEN 
YAKIMA COUNTY CLER 

IN THE SUPERIOR COURT QF0THE S'£-AT-E-OF WASHINGTON 
IN AND FOR yAKIMA COUNTY._: -

STATE OF WASHINGTON, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

vs_ 

RUSSELL DUANE McNEIL, 

Defendant 

NO: 88-1-00428-1 

DEFENDANT'S MOTION FOR 
CHANGE OF VENUE 

DEFENDANT RUSSELL DUANE McNEIL, through counsel, 
moves this Court for a change of venue_ 

This motion, pursuant to CrR 52, is based upon the record 
and file herein, including the accompanying affidavit of defendant. 

DATED this L--1 day of February, 1989. 

CHRISTOPH TAIT 
Attorney for Defendant, 
Russell Duane McNeil 

32 DEFENDANT'S MOTION FOR 
33 CHANGE OF VENUE 1 
~ ~ 

I i 7 

CHRISlOPHER TArT 
ATTORNEY AND COUNSE.I..OR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND SfREET 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TELEPHONE (509} 248-1346 
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BfiiV MctllLWi 

YA!\!MA GOUNTY ~b~Rit 

IN THE SUPERIOR COURT,'i9tiT-HE STATE OF WASHINGTON 
IN AND FOR THE ~OUNTY OF YAKIMA 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 88-l-00428-l 

DEFENDANT'S MEMORANDUM 
RE 3.5 HEARING 

____________________________ ) 

COMES NOW the above-named Defendant, through counsel, 

offering this memorandum relative to the 3.5 hearing. 

INTRODUCTION 

The underlying premises of this memorandum are that the 

State intends to offer one or more statements of the Defendant 

RUSSELL ..DUANE McNEIL in evidence, allegedly given by Defendant 

while in "custodial interrogation" as that term is employed in the 

case law (Miranda and its progeny). It is the undersigned 

counsel's understanding that the State acknowledges it must show 

that the Defendant manifested in some way an intent to waive his 

"Miranda rights" and that the waiver was fully, knowingly and 

intelligently made. 

I I I 

I-DEFENDANT'S MEMORANDUM 
RE 3.5 HEARING 

LAW OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW Be BOTHWELL. P.S. 
:302. N. 3RC ST., P. O. !!OX 2.!2.9 

YAkiMA, WASHINQTON 98907-21:2.9 

TE:L. 24S-i9Qo ARO. COCE !509 
------------------------------------------------------------~--
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LEGAL STANDARDS 

Custodial interrogation imposes a heavy burden on the 

State to show that a defendant's waiver of his Miranda rights was 

"an intentional relinquishment or abandonment or a known right or 

privilege." 

Inculpatory statements taken from a suspect during 
custodial interrogation are presumed to be inherently 
compelled even after proper Miranda warnings have been 
given. 

Ferguson, 13 Washington Practice, Section 2915 (1984). 

Defendant McNeil was a 1 7-year-old juvenile when the 
alleged statements were given. 

Whether a juvenile has knowingly and voluntarily waived 
his Miranda rights is determined by a "totality-of-the
circumstances" approach. Fare v. Michael C., 442 U.S. 
707, 725, 61 L.Ed.2d 197, 99 s.ct 2560 (1979); Dutil v. 
State, 93 Wn.2d 84, 606 P.2d 269 (1980); State v. Luoma, 
88 Wn.2d 28, 558 P.2d 756 (1977). 

The totality approach permits indeed, it mandates 
inquiry into all the circumstances surrounding the inter
rogation. This includes evaluation of the juvenile's 
age, experience, education, background, and intelligence, 
and into whether he has the capacity to understand the 
warnings given him, the nature of his Fifth Amendment 
rights, and the consequences of waiving those rights. 

26 State v. Jones, 95 Wn.2d 616, 625, 628 P.2d 472 (1981), quoting 

27 from Fare v. Michael C., 442 U.S. 707, 725 (1979). 
28 

2 9 I I I 
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2-DEFENDANT'S MEMORANDUM 
RE 3. 5 HEARING 

LAW OFFICES OF 
PRECILETTO. HAL.PIN, CANNON. 

SCHARNIKOW & BOTHWELL, P.S. 
302 N. :!IRD ST., P. 0. BOX 2129 

YAKIMA., WASHINGTON 98907-2129 
T.EL. 248-1900 AREA CODE 509 
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CONCLUSION 

The undersigned asks this Court to grant leave for 

further legal argument upon the submission of evidence at the CrR 

3.5 hearing. 

DATED this 24th day of Febru ry, 1989. 

I I I 

3-DEFENDANT'S NEMORANDUM 
RE 3.5 HEARING 

submitted, 

Defendant McNeil 

LAW OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW 8: BOTHWELL. P.S. 
:302. N. :JRD ST., P. 0. BOX 2.129 

YAKIMA, WASHINGTON 98907-2129 
TEL. 248-tgoo AREA CODE: '!509 
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BETTY MCGiLLEN 
YAKIMA COUNTY ClEJ?" 

'' - I •• ' 

.: ~··'' .... _ 
IN THE SUPERIOR COURT OF THE STATE OF W ASHIN61f0N:: 1 n ?{') Lf 

IN AND FOR YAKIMA COUNTY (] 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

-.. 
'-·' t .- .-

SUt-:: 
-'.J.;.,·;,: 

NO: 88-1-00428-1 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY FOR INVESTIGATORY 
FEES AND EXPENSES 

The Court having considered the DEFENDANT'S MOTION for 
ORDER APPROVING PRIVATE INVESTIGATOR FEES and EXPENSES 
and attached Declaration of Counsel, now, therefore, 

IT IS HEREBY ORDERED that the following be paid by the 
appropriate Yakima County Office forthwith: 

(1) The sum of $1,350.00 payable to DIANA G. PARKER, in 
care of the Office of Attorney Christopher Tait. 

DATED THIS l ~ DAY OF FEBRUARY, 1 9 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 1 

CHRIS1DPHER TAIT 
AnQANEY AND COUNSELOR JI:J LAW 

THE LANDMARK BUILDING 
2'30 SOUTH SECOND Sl"F\EET 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TELEPHONE (509) 248-1346 
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CHRISTOPH T AIT 
Of Attorneys For Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 2 

• 

CHRISTOPHER TAll 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
220 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGIDN 98901 
TELEPHONE (5Qg) 248-1346 



,jl 

1 I 
2 

3 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

• • 
• t>~:> FEe lR Pr~ ~ 20 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY. . . . . ,. 

STATE OF WASHINGTON, ) 
) 

Plaintiff. ) 
) 

vs. ) 
) 

RUSSELL DUANE McNEIL, ) 
) 
) 

Defendant ) 

: ~· ! ! .. 
' ' 

NO: 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DEaARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 

MOTION 

COMES NOW the above-named Defendant, RUSSELL DUANE 
McNEIL, by and through his attorneys, and moves this Court for 
the authorization of payment for investigatory services. 

THIS MOTION is based upon the record and file herein and 
the accompanying DEaARA TION OF COUNSEL. 

DATED THIS J.h_ DAY OF FEBRUARY,1989. 

DEFENDANT'S MOTION AND 
. SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 

. FEES AND EXPENSESl 

C2k~:Tk= CHRISOP TAIT 
Of Attorneys for Defendant 
McNeil 

CHRISlOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
~0 SOUTH SECOND STRE:ET 

SUITE 201 
~AKIMA, WA.SHINCiiON 98901 
TELEPHONE (509) 248-1346 
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DECLARA TJON OF OOUNSEL 
CHRISTOPHER T AIT, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court-appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 
Diana G. Parker has been authorized to pursue investigatory 
services on behalf of the Defendant McNeil. An Order Authorizing 
Investigatory Services and Setting Rates was entered in the 
above-entitled cause and signed by the Honorable F. james Gavin 
approving said investigatory services and authoriZing payment of 
her automobile mileage to be reimbursed at the rate of 22 112 
cents per mile. Diana G. Parker was further authorized to submit 
statements, through counsel, on or about the lst and the 15th day 
of each month. 

Attached hereto and incorporated by reference for approval 
is the statement of Diana G. Paker for the private investigatory 
fees and expenses for her services from FEBRUARY!, 1989, to 
FEBRUARY 15, 1989, performed by her on behalf of the above-
named Defendant, McNeil. l/ 

SIGNED AND DATED at Yakima, Washington, this _\o_ day of 
FEBRUARY, 1989. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES2 

CHRISTOPHE T AIT 
of Attorneys for Defendant 
McNeil 

CHRISlOPHER TAIT 
ATIORNEY AND COUNSELOFIJ!J LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND SIREET 

SUITE 201 
YAKIMA. WASHINGTON 96901 
TELEPHONE (509) 248·1346 
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RECORD OF TIME 
DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activity TIME 

2/1/89 Out Conf cr. locate JL, LD Cons DF s.oo 
of RS, Conf VF, re motion, LD 
Cons Dr 0 RE RM, LD Cons D.F., 
jail conf cl, conf VF, review CPS 

2/2/89 Out Library ref, call chief S, conf cr 3.75 
(CT /MF) LD Cons MV, LD Cons 
Dr JD, jail conf cl 

2/3/89 Out Jail conf cl, review CPS docs, 5.00 
court assest, Conf VF, telep conf 
cl, re waiver, Conf CT, conf TAB 

2/4/89 Out Research RE waiver, conf CT 2.00 

2/6/89 Out Conf cr. motion prep assist, cr 6.00 
on Waiver (CR) conf Cl,letter to SM 
(CPS),locate SS, LD Cons DF at Dept R. 
Conf VF, review CPS, letter to Dr. G. 
letter toBM 

2/7/89 Out prep Ch on CPS, Cons KF 4.00 
Re SS, LD Const Nil JP, cal PD. Conf 
KF re ed, Cons KF re SS, see DK (UG) 
Cons SSI (T) 

2/8/89 Out Letter to GM(C), Conf CT. LD Cons YM 4.00 
re AB, LS, Conf VF, prepare CPS chart 
letter to SL 

2/9/89 Out Conf cl, conf cr. jail conf cl, letter/rei 3.00 
to RMN, conf VF, call to CS 

2/10/89 Out Letter to Dr. H. letter to ]CD. jail conf 5.00 
cl, letter to DO RE FOF. letter to ]CD, 
LD Cons SS re CPS 



.. • 
2111189 Out Prepare summary re status of invest 2.50 

research 

2113/89 Out Conf Ct, sel JG reMotion, Dr. B. 4.75 
LD Cons MDL, (locate CD, SB), cl conf 
LD Cons BP, LD Cons SB 

2114/89 Out Travel to see L/st, Conf VF, letter 4.00 
to JG, re R, jail conf cl, tript to 
JV, confer 

2115/89 Out Conf Cf, travel to vally to see wits 5.00 

54.00 Out-Of-Court Hrs at $25.00 Per Hour= $1,350.00 
TOTAL #1,350.00 

PARKER -2- PARKER 
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BE11'i McGILLHI 
. • YAKIMA OQlJNiY IMRK 

IN THE SUPERIOR &Wf of THFlf'stA~~ OF WASHINGTON 
IN AND_ FOR Y AKIM~ COUNIY 

, . r -. ·.·' .. 
0' ' ·, 

STATE OF WASHINGTON, ) ' 

) 
Plaintiff. ) NO: 88-1-00428-1 

) 
vs. ) 

) SCHEDULING ORDER 
RUSSELL DUANE McNEIL, ) 

) 
Defendant ) 

THIS MATTER coming on regularly for hearing, and the 
Court having considered the arguments of counsel, the written 
waiver of trial time limits signed by Defendant, and the records 
and files herein, therefore, it is hereby ORDERED as follows: 

1. All non-capital motions shall be served and filed by 
defense counsel before 5:00P.M. on February 27, 1989. 

2. The Prosecuting Attorney shall file and serve his 
responsive non-capital motions and briefs before 5:00 P.M. on 
March 14, 1989. 

3. A pre-trial hearing on non-capital issues shall be held no 
later than March 27, 1989. 

4. Capital motions shall be served and filed before 5:00 P.M. 
on the 15th day following the filing of the U.S. Supreme Court 
opinion in Wilkins v. Missouri. et al. 

SCHEDULING ORDERl 

j j 3 

MAR :;; '·~; 1989 

CHRISlDPHER TAIT 
ATIORNEY AND COUNSELOR Kr LI.W 

THE LANDMARK BUILDING 
230 SOUTH SECOND STRE:T 

SUITE 201 
YAKIMA. WASHINGTON 98901 
TElEPHONE {5091 248-1346 
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5. The Prosecuting Attorney shall serve and file his 

responsive motions and briefs before 5:00 P.M. on the 25th day 
following the filing of the opinion in the U.S. Supreme Court. 

6. A pre-trial hearing on capital issues shall be held no later 
than the 30th day following the filing of the opinion in the U.S. 
Supreme Court. 

7. The trial of this case shall begin no later than the 60th 
day following the filing of the opinion in the U.S. Supreme Court. 

8. If the U. S. Supreme Court does NOT issue an opinion in 
the case of Wilkins v. Missouri, et al at the end of the current ~0 iJ_ 
term, then the trial of this case shall begin no later than the ~ 
day following the end of the current U.S. Supreme Court term. 

9. The case of State v. McNeil shall proceed to trial before 
the case of State v. Rice. 

/" 

DATEDTHIS~DAYOFFEBRUARY,1989. 

SCHEDULING ORDER2 

CHRISlDPHER TAIT 
ATIDRNEY AND COUNSELOR AT LAW 

THE: LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHING10N 98901 
TELEPHONE (509) 24B-13C6 
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PRESENTED BY: 

CL L CHRrs~hn 
Of Attorneys for Defendant McNeil 

THOMAS BOTHWELL 
Of Attorneys for Defendant McNeil 

Approved; Notice of 
Presentation waived: 

Of Attorneys for Plaintiff 

SCHEDULING ORDER3 

• 

CHRISTOPHER TAIT 
ATIOANEY AND COUNSElOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAI',lMA, WASHINGTON 9B901 
TElEPHONE {509) 248-1346 
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7 

8 

9 

IN THE SQPERIOR COURT: OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

10 

11 

12 

13 

14 

15 

16 

17 

STATE OF 

vs. 

RUSSELL 

WASHINGTON, 

Plaintiff, 

DUANE McNEIL, 

Defendant. 

) 
) No. 88-1-00428-1 
) 
) ORDER AUTHORIZING PAYMENT 
) BY YAKIMA COUNTY 
) 
) 
) 
) 
) 

18 The Court having considered the MOTION FOR ORDER 

19 APPROVING ATTORNEY FEES for the months of December 1988 and 

20 January 1989 filed herein by THOMAS BOTHWELL, it is hereby: 

21 ORDERED that the following be paid by the appropriate 

22 Yakima County office forthwith: The sum of $574.27 payable to 

23 ~attorney THOMAS BOTHWELL of PREDILETTO, HALPIN, CANNON, 

24 SCHARNIKOY< & BOTHWELL, P.S., 302 North 3rd Street, P.O. Box 

#2129, Yakima, WA, 98907-2129. 25 

26 

27 

DATED 
·I 

this ~ day of February, 1989. 

28 

29 

30 

31 -PRESENTED BY: 

32 ~ 
33 

THOMASBDTHWELL 
34 Of Attorneys for Defendant McNeil 

35 

36 
I I I 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

II ?-.. 

'LAW OFFICES OF 
PRE:DIL.ETTO, HAL.PJN, CANNON, 

SCHARNIKOW & BOTHWELL., P.S. 
:!10.2. N. 3RD ST., P. 0, BOX 2.!.2.9 

YAKIMA., WASHINGTON 98907-2129 

Tl!:t.. 248-1900 AREA CODE 509 
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BETT'i MeG I LLEi,; 
YAKIM.I'> COUNTY C!..FO:RE 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, 
No. 88-1-00428-1 

Plaintiff, 

13 vs. 
14 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION FOR 
ORDER APPROVING ATTORNEY FEES 

15 

16 

l7 

l8 

19 

RUSSELL DUANE McNEIL, 

Defendant. _________________________) 

MOTION 

20 The undersigned attorney for the above-named Defendant, 

21 RUSSELL DUANE McNEIL, moves this Court for an order approving 

22 attorney's fees for the undersigned defense counsel for the months 

23 of December 1988 and January 1989. 

24 This motion is made and based upon the record and file 

25 _herein and the below DECLARATION OF COUNSEL. 

26 

27 

28 

29 

30 

31 

32 

33 

DATED this 2nd day of February, 1989. 

DECLARATION OF COUNSEL 

THOMAS BOTHWELL, under penalty of perjury of the laws of 

34-the State of Washington, hereby certifies and declares that the 

35~following is true and correct: 
36 

1-DEFENDlL~T'S MOTION/DECLARATION 
RE PAYMENT OF ATTORNEY FEES 

f II 

LAW OFFICES OF 
FREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, F.S. 
302. N. 3RD ST., p, 0, !!OX zt:.& 

Y.AKIMoll., WASHINGTON 9B907-:2129 
TEL. 248-1900 ARE.Io Com: !509 
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23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

• • 
The undersigned is one of the court-appointed attorneys 

for Defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and incorporated by reference is my 

statement of time expended in this cause for the months of 

December 1988 and January 1989. 

SIGNED AND DATED at Yakima, Washington, this 2nd day of 

February, 1989. 

;ir;;HWELL 
Of Attorneys for Defendant McNeil 

I I I 

2-DEFENDANT'S MOTION/DECLARATION 
RE PAYMENT OF ATTORNEY FEES 

LAW OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
302. N. :SRD ST., P. O. BOX 2.129 

YAKIMA, WA-SHINGTON 98907-21:2.9 
TE:L. 2.48-1900 AREA COOE: !509 



DATE 

12/7 

1 2 I 7 

1/4 

1 /5 

1/6 

1/6 

1 /17 

1/20 

1/20 

1/23 

1 /23 

1/24 

1/25 

1/25 

• 

DESCRIPTION 

TIME SHEET FOR 
RUSSELL McNEIL 

Research; letter to attorney A. 
Ressler. 

• 

Telephone call to U. S. Supreme Court 
re High and Wilkens, letter to attorneys 

HOURS 

0.5 

for defendants. 0.25 

Initial interview of PRP materials 
received from Mr. Raber. 0.5 

Telephone call to U. S. Supreme Court 
-re: death penalty cases pending there; 
memo to Christ Tait, Mike Frost & 

-Rick Hoffman. 0.5 

Telephone conference with C8 regarding 
McNeil. 0.5 

Review 1/11 letter from Judge Gavin; 
file review. 1.0 

Meeting with Christ Tait. 1.0 

Review correspondence; letter 
to prospective mitigation witness; 
Memo to Chris Tait; telephone call 
to Dr. l'!cGovern's office. 0.75 

Research. 0.5 

Meeting with client. 1.5 

Telephone call to Dr. McGovern's 
office. 0.25 

Telphone conference with Chris Tait. 0.25 

Meeting wtih Chris Tait. 

Call to Chris Tait's Office. 

Conference call to Frost and 
Hoffman; then telephone conference 
with Chris Tait. 

1 • 0 

0.25 

0.5 



1125 

1125 

1126 

1127 

1 /30 

I I I 

• 
Telephone call to U. S. Supreme 
Court clerk. 

Telephone to Rick Hoffman. 

Telephone conference with Chris 
Tait. 

Telphone conferen with Chris Tait. 

• 

Telephone conference with Chris Tait. 

TOTAL HOURS: 

0.25 

0.25 

0.25 

0.25 

0.25 

10.5 

TOTAL IN-COURT HOURS: 0.0 hours 
at $60.00 per hour: 

TOTAL OUT-OF-COURT HOURS: 10.5 hours 
at $50.00 per hour: 

COSTS: 

12/20/88: Luncheon meeting 
with co-counsel, $14.75 

1/6/89: Browne & Ressler, copying 
and collating costs, Personal 
Restraint Petition, $34.52 

TOTAL COSTS: 

TOTAL: 

$ -0-

525-00 

49-27 

$ 574-27 
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~ETTY McGILLEN, 'i'A::!MA COU~!?Y CLE!''I 

''-!C. FC" r; Pf" c; r'B Uu !-.0 ,_. 1 .__ 0t 

IN THE SUPERIOR COURJ: OF THE STATE OF WASHINGTON 
IN ANP:IiOR YAKIMAillUNTY 

~UrF_,:, 

STATE OF WASHINGTON, ) 
) 

Plaintiff, ) 
) 

vs_ ) 
) 

RUSSELL DUANE McNEIL, ) 
) 

Defendant ) 

NO. 88-1-00428-1 

ORDER AUTHORIZING 
PAYMENT BY 
YAKIMA COUNTY 

The Court having considered the MOTION FOR ORDER 
APPROVING ATTORNEY FEES AND EXPENSES for the month of 
january, 1989, it is hereby: 

ORDERED that the following be paid by the appropriate 
Yakima County office forthwith: The sum of $2,217 ·so 
payable to attorney CHRISTOPHER T AIT, 230 South Second Street, 
Suite 201, Yakima, W A 98901; and the sum of ---'$"--"9'--"6-=-2--=--:; s=--=s~--
to DIANA G. PARKER, in care of the offices of attorney 
CHRISTOPHER T AIT, at the above address_ 

DATED this 2nd 

ORDER AUTHORIZING 
_PAYMENT BY YAKIMA COUNTY 1 

;J{) 

CHRISTOPHER TAIT 
IITIORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUIT~ 20'1 
YAKIMA. WASHINGTON 98901 
TELEPHONE (509) 2<18-1346 
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PRESENTED BY: 

CH\1~~ 
Of Attorneys for Defendant McNeil 

32 ORDER AUTHORIZING 
33 PAYMENf BY YAKIMA COUNfY 2 
34 

• 

CHRISlOPHER TAIT 
ATIOANEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STAEE":" 

SUITE 201 
YAKIMA, WASHINGTON 98901 
TELEPHONE {509) 248-1346 
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''C;'J r::. J •. ':.i.ii\iMA COUNTY CLERr 

IN THE ~UPERIORCOQRT OF THE STATE OF WASHINGTON 
., · • -. Il',<LAND FOR YAKIMA COUNTY 
•· - •. ~I' 

:: l \ ·• . 

STATE OF WASHINGTON, ) 
) 

Plaintiff, ) NO. 88-1-00428-1 
) 

VS. ) DEFENDANT'S MOTION 
) AND SUPPORTING 

RUSSELL DUANE McNEIL, ) DECLARATION FOR 
) ORDER APPROVING 

Defendant ) ATTORNEY FEES 

MOTION 

THE UNDERSGINED attorney for the above-named Defendant, 
RUSSELL DUANE McNEIL, moves this Court for an order approving 
attorney's fees afor the undersigned defense counsel and private 
investigator for the month of january, 1989. 

THIS MOTION is based upon the files and records herein and 
the DECLARATION OYsfOUNSEL hereinbelow. 

DATED this 'I'- day of February, 1989. 

CJ.. Jrt b:; L-
CHRISOPTAIT 
Of Attorneys for Defendant McNeil 

DEFENDANT'S MOTION 
AND SUPPORTING DECLARATION 
FOR ORDER APPROVING 
ATTORNEY FEES 1 

;Qo/ 

CHRISTOPHER TAIT 
ATIOANEY AND COUNSELOR AT L.AW 

THE LANDMARK BUILDING 
2::.0 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGlON 989(•1 
TELEPHONE t5D3) 2-48·1346 
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DECLARATION OF COUNSEL 

CHRISTOPHER T AIT, under penalty of perjury of the laws of 
the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court-appointed counsel for 
defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and incorporated by reference is my 
statement of time expended, together with that of our private 
investigator in this case for the month of january, 1989.1 e 

SIGNED AND DATED at Yakima, Washington, this day 
of February, 1989. 

Of Attorneys for Defendant McNeil 

DEFENDANT'S MOTION 
AND SUPPORTING DECLARATION 

. FOR ORDER APPROVING 
ATTORNEY FEES 2 

CHRISTOPHER TATT 
ATIORNEY AND COUNSELOR n LAW 

THE LANDMARK BUILOit~G 
230 SOUTH SECOND STREE7 

SUITE 201 
YAKIMA, WASHING'TDN 98901 
TELEPHONE (.509} 248·1346 
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RECORD OF TIME 

DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 
JAN.31,1989 

DATE IN/OUT McNeil Activitv TIME 

1116/89 Out jail conf cl, prepare summary 2.00 
ConfCT 

1/18/89 Out Conf Ct, LD locate ]R, KB, 
Ct Trip, LD Cons Spok, (KB) 2.50 

1/20/89 Out Conf CT, Conf TAB, locate R, jail 3.50 
I'V ]R, jail conf cl, LD Cons Dr. K. 

1/23/89 Out Conf CT, LD Cons KR, Conf Ct, 4.00 
prepare written summary, re-
search re WGF 

1/24/89 Out Conf CT, corresp from TAB, review 5.00 
Neilly, LD Cons SM re CPS, trip 
to relocate WDM, corres from D.K., 
Re Opp, jail conf cl 

1/25/89 Out Conf CT, LD Cons ]Me, letter to EL, 3.75 
locate JL (STE, M, NV), LD Cons RH, 
jail conf cl, photo prep 

1126/89 Out Conf CT, locate RK, LD RH, cons JL, 5.00 
Trip to locate wit (Wap), jail conf cl, 
letter to ]MC 

1/26/89 Out *28 Miles at 22.5 cents ~ $6.30 * 

1/27/89 Out Letter to RM, conf CT, TAB, RH, 4.00 
locate R by VA, Cons BH Re AGN 

1130/89 Out I'V (Ct. ]L, DP) review CPS, conf CT, 5.00 
Letter from ]MN, (2) jail conf cl, re-
view c. docs, prepare Chrono for CPS, 
CONFVF 

1.131189 Out Locate SS LD Cons Personnel, LD Cons, .:i5..Q 



PA"RKER 

• • 
LD Cons YM for SS, LD Cons ]LM, 
Conf CT, prepare mit materials 

38.25 Out-Of-Court Hrs at $25.00 Per Hour= $956.25 
28 Miles at 22.5 Cents Per Mile= $ 6.30 

TOTAL $962.SS 

-2-



. . . 
• • • 

RECORD OF TIME 
CHRISTOPHER IAIT JANUARY 31. 1989 
STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activity TIME 

1/3/89 Out Conf jail, DP, file review 1.00 

1/4/89 Out Interview wit, file 1.00 

1/5/89 Out Let to client, file review 1.00 

1/6/89 Out Conf DP, TAB, jail, letter 4.00 

119/89 Out Conf DP, jail 1.00 

1/10.89 Out Conf TAB, DP, RH, Oly, jail 3.00 
conf c1 

1/11189 Out Conf GA YIN, TAB, DP, motions 1.00 

1/12/89 Out ConfDP .so 
1/13/89 Out Conf Reay & Davis (Seattle) 9.00 

1113/89 Out *300 Miles at 22.5 cents = $67.50 * 

1/17/89 Out ConfTAB,DP 1.50 

1118/89 Out ConfDP .50 

1120/89 Out Conf DP, Conf TAB, jail conf c1 3.00 

1/23/89 Out Conf TAB, DP, motions 3.00 

1/24/89 Out Conf TAB, JCS, DP, Client jail 2.00 

1/25/89 Out Conf call, Conf RH, TAB, JCS, DP 3.50 

1126/89 Out ConfDP .so 
1127/89 Out jail conf cl, conf TAB 2.00 



. . . 
. . ' • • 

1130/89 Out Conf DP, motion prep, cons MF, RH 4.50 

1131/89 Out Conf TAB, conf DP 

43.00 Out-Of-Court Hrs at $50.00 Per Hour= 
300 Miles at 22.5 Cents Per Mile = 

TOTAL 

lJlQ 

$2,150.00 
$ 67.50 
$2,217.50 
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Bt.HY MCGILLEN_ 

YAKIMA COUNTY C~to .K 

3 IN THE SUPERIOR cotlRrJ0:F THE §If A rib')- wASHINGTON 
4 IN AND FOR YAKIMA_COUNlY 
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STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

·- ;-
<"I .. ~. . -f-' c:: ,_, . c ·_· . 

y )~. . ·, 

) NO: 88-1-00428-1 
) 
) 
) 
) 
) 
) 

MOTION FOR CONTINUANCE 
OF TRIAL DATE 

COMES NOW DEFENDANT, RUSSELL DUANE McNEIL, by and 
through his counsel Christopher Tait, and moves the court for the 
entry of an order granting a continuance of the trial date until 
September 5, 1989. 

THIS MOTION is based upon the files and records herein. 
and upon the affidavit of Defendant's Counsel, attached hereto. 

DATED THIS ?o DAY OF JANUARY, 1989. 

~~~ 
Attorney for Defendant 

32 MOTION FOR CONTINUANCE 
33 OF TRIAL DATE1 
34 

CHRISTOPHER TAIT 
.uTQRNEY AND COUNSEL.OR AT LAW 

THE LANDMARK BUIL.DING 
2313 SOOTH SECOND STREET 

SUITE 201 
'l~K'IMA, W.6SHING10N 98901 
TELEPHONE 15U9l 248-1346 
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STATE OF WASHINGTON 

COUNTY OF YAKIMA 

) 
)ss. 
) 

• 

CHRISTOPHER T AlT. being first duly sworn upon oath, 
deposes and states: 

I am lead counsel for defendant Russell Duane McNeil. 
Trial of this case is currently scheduled for April 10 or April 

12, 1989, if defendant McNeil is ordered to stand trial before 
defendant Rice. Defense pre-trial motions are now due on 
February 13, 1989. Responsive motions and/or briefs from the 
Prosecuting Attorney are due on February 27, 1989. Pre-trial 
hearings are now scheduled to begin on March 13, 1989. 

On the same day that the United States Supreme Court 
issued its opinion in OKLAHOMA V. THOMPSON, it accepted 
certiorari in WILKINS V. MISSOURI, HIGH V. ZANf, AND 
ST ANOFORD V. KENTUCKY. Those cases, or two of them, are 
scheduled for oral argument in that court in March of 1989, and 
written opinions will be issed by that court before its summer 
recess, probably in June of 1989. Attorney Bothwell has 
communicated with the Clerk of Court, and obtained that 
docketing information. 

While it is impossible to predict the rulings of the United 
States Supreme Court, it can easily and logically be argued that 
the rulings in those cases could eliminate execution as a method of 
punishment for juveniles, irrespective of the crimes for which 
they are convicted. 

Trying either of these cases in April and May of 1989 may 
well be a waste of time, and a catastrophic waste of money. IF a 
verdict of guilty of murder in the first degree, with one 
aggravating circumstance was returned by a jury in either of 

· these cases, the entire penalty phase may be unnecessary. Jury 

32 MOTION FOR CONTINUANCE 
33 OF TRIAL DATE2 
34 

CHRISTOPHER TAIT 
AT10RNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
;?30 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON 98i01 
TELEPHONE (509J 246-1346 
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•• • 
selection would be much more easily accomplished if the death 
penalty was not an issue. Many pre-trial motions would not be 
necessary. Other pre-trial motions might be viewed differently 
by this Court if execution of these juveniles was impossible. 

I have reviewed this matter with every attorney involved in 
either of these cases, and have not heard any objection. 

I do not believe that any party to this case will be harmed 
in any way by a continuance. 

I have reviewed this matter at some length with my client. 
and he has agreed to a continuance until September of 1989. He 
has signed the WAIVER which accompanies this motion and 
affidavit. 

In light of these facts, it is respectfully submitted that the 
trial date in this case should be continued until September 5, 
1989, and that the deadlines for filing of motions and briefs 
should be-extended to conform to the new trial date. 

DATED this 30th day of January, 1989. 

OlR~~,J,.\t( ~ 
SUBSCRIBED AND SWORN to before me this So day of 

January, 1989. 

a~~~) ct; &tee 
NOTARY PUBLIC ~nd for the State 
Of Washington, residing at Yakima. 

32 _MOTION FOR CONTINUANCE 
33 i OF TRIAL DATE3 
34 

CHRISlOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA. WASHINGTON !:18!:101 

TELEPHONE (509) 248-1346 
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BETTY MCGILLEI 
YAKIMA COUNTY CL Rl~ 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

WAIVER OF TRIAL 
TIME LIMITS 

My name is Russell McNeil. I am currently being held in 
the Yakima County jail. I am charged with one count of 
aggravated first degree murder, and one count of being an 
accomplice to aggravated first degree murder. The prosecutor has 
requested the death penalty for both crimes. My attorneys are 
Chris Tait and Tom Bothwell. 

I was 17 years old on january 7, 1988, which is the date on 
which these crimes were allegedly committed. I turned 18 on 
August 13, 1 988. 

By order entered March 15, 1988, the juvenile Court in 
Yakima County declined jurisdiction in my case, and I was 
remanded to adult court. 

I was arrested on january 27, 1988, and have been in 
custody ever since that date. 

My attorneys filed and argued a motion to dismiss the death 
_penalty notice because juveniles are not elgible to receive the 
death penalty in Washington. That motion was denied. That 
ruling was appealed to the Supreme Court of Washington, wich 
declined to hear this case before trial. I have been advised by my 

-WAIVER OF TRIAL 
TIME LIMITS 1 

/01 

CHRISTOPHER TAIT 
ATlORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECONU STREET 

SUITE. 201 
YAKIMA, WASHINGTON 98901 
TELEPHONE (5D9J 248-1345 
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•• • 
attorneys that there are at this time two cases before the United 
States Supreme Court which might yield opinions ruling on the 
elegibility of juveniles for execution. I understand that we cannot 
predict the rulings of the United States Supreme Court. I 
understand that a continuance ruling means that I must wait 
longer in the Yakima County Jail to go to trial. I believe it is 
better for me to wait, hoping for a ruling from the United States 
Supreme Court which is favorable to me. I have been advised of 
the schedule found below, and I agree to that timetable. I know 
and understand that I could demand a jury trial at this time. I 
give up the right to be tried at this time. I consent to the 
timetable below. I do so knowingly, voluntarily, and of my own 
free will. I have reviewed this document with my attorney. 

( 1) Defendant shall file his pre-trial motions, together with 
supporting affidavits and briefs. within 30 days of the date on 
which the opinion of the U.S. Supreme Court is filed. 

(2) The Prosecuting Attorney shall file his responsive briefs, 
affidavits, and materials no later than 15 days after he is served 
with defendant's pre-trial motions. 

(3) The hearing on pre-trial motions shall begin on the 60th 
day following the filing of pre-trial motions. 

24 (4) The trial in this case shall begin on the 90th day 
25 following the filing of pre-trial motions. 
26 

27 

28 

29 

30 

31 

32 WAIVEROFTRIAL 
33 TIME LIMITS 2 
34 

CHRISlDPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

THE lANDMARK BUILDING 
230 SOUTH SECOND STREET 

surn: 201 
YAKIMA. W.O.SHING10N 9690'1 
TELEPHONE 15091 24B-1346 
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WAIVER OF TRIAL 
. TIME LIMITS 3 

• 

CHRISTOPH AIT 
ATTORNEY FOR McNEIL 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT L"W 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGlDN I!IB901 
TELEPHONE l509J 248·1346 



.... ; Suplor Court of the State of Wash'tto)?n & ,.,.~ 
~- '\ ~ 

Judge F. James Gavin 
Deportmont No. 3 

for the County of Yakima )~ V ;::; ~ ) n i 
Judge"• ChombeB . L.\- ~JAN ~ Q 1889v~hlngton 

January 11, 1989 
BETTY MCGILLEN 

YM·HMA QQUMT'/ Gb~RK 

Mr. Jeffrey C. Sullivan 
Yakima County Prosecuting Attorney 
Yakima County Courthouse 
128 North Second Street 
Yakima, Washington 98901 

Mr._Howard w. Hansen 
Deputy Prosecuting Attorney 
Yakima County Courthouse 
128 North Second Street 
Yakima, Washington 98901 

Mr. Michael A. Frost 
Attorney at Law 
Market Place Two Building 
Suite 200 
2001 Western Avenue 
Seattle, Washington 98121 

Mr. Thomas Bothwell 
PREDILETTO LAW OFFICES 
Attorneys at Law 
302 North Third Street 
Yakima, Washington 98901 

Mr. Christopher S. Tait 
Attorney at Law 
230 South Second Street 
Yakima, Washington 98901 

Mr. Rick L. Hoffman 
MOORE, HOFFMAN & ROWLEY 
Attorneys at Law 
24 North Second Street 
Yakima, Washington 98902 

RE: STATE OF WASHINGTON, vs. RUSSELL DUANE McNEIL, 
Yakima County Cause No. 88-1-00428-1 

AND STATE OF WASHINGTON, vs. HERBERT RICE, JR., 
Yakima County Cause No. 88-1-00427-2 

Dear Counsel: 

As you know, on January 10, 19 8 9 , the Supreme Court 
aff~rmed the decision of their court commissioner, denying the 
motions for discretionary review. Pursuant to Order dated 
September 22, 1988, I ordered all pretrial motions, together 
with affidavits and briefs, be filed bv the defendants' within 
30 days of the date the Supreme Court-Opinion is filed in the 
Yakima County Clerk's office. The prosecutor then has 15 days 
to file responsive briefs and affidavits. The hearing on the 
pretrial motions is to be held. no later than the sixtieth day 
following the date on which the Supreme Court's Opinion is 
filed with the Yakima County Clerk. The trials are to begin 
no later than the ninetieth day following the date the Opinion 
is filed. 

1 suggest counsel file pretrial' motions well within the 
30 day (45 day) periods, so they can be heard, not on the 
sixtieth day, but preferably well in advance. Because the 
trials must be set within ninety days of the date of filing, 
as much time between the Court's ruling on motions and the 
trial date as is possible, is necessary. 



~ r Letter to Messrs.41tullivan, Hansen, Frost, • 
Bothwell, Tait and Hoffman 

January 11, 1989 
Pa e 2 

The Supreme Court decision was filed at the Clerk's 
of.fice today, Thursday, January 12, 1989. The first day is 
excluded, but the last day is included. The thirtieth day 
would be February 13, because the 11th is a Saturday; the 
forty-fifth day would be February 27, because the 26th is a 
Sunday; the sixtieth day would be March 13, and the ninetieth 
day would be April 12. 

Barring any lawful and good cause 
continuances or changes will not be allowed. 

reasons, any 

Be sure to send copies of all motions, affidavits, or 
other documents to me. I also must know the amount of time 
counsel feels will be required for the argument of the 
motions. 

Very truly 

F 

FJG/ecw 

cc: Pauline A. Enriquez, 
~uperior Court Administrator 

'13etty McGillen, 
Yakima County Clerk 

' 



Judge F. James Gavin 
Department No. 3 

Sup&r Court of the State of Wash.on 
for the County of Yakima 

Judge's ChambeB 

January 20, 1989 

Mr. Jeffrey C. Sullivan 
Mr. Howard Hansen 
Yakima County Prosecuting 

Attorney's Office 
Yakima County Courthouse 
Yakima, Washington 98901 

Yllk!ma. Washington 
98901 

Mr. Thomas A. Bothwell 
Pr.ediletto, Halpin, Cannon 

Mr. Christopher Tait 
Attorney at Law 

& Scharnikow, P.S. 
302 N. Third Street 
Yakima, Washington 
98901 

Mr. Michae: A. Frost 
Attorney at Law 
Market Place Two Ste. 200 
2001 Western Avenue 
Seattle, Washington 

103 S. Third Avenue 
Yakima, Washington 
98901 

Mr. Rick Hoffman 
Moore, Hoffman & Rowley 
24 N. Second Street 
Yakima, Washington 
98901 

Re: State of Washington v. Russell D. McNeil - 88-1-428-1 
State of Washington v. Herbert Rice, Jr. - 88-1-427-2 

Dear Counsel: 

It is of paramount importance that a decision be made 
concerning the order in which these cases will be tried. Any 
such motion(s) are not subject to my previous order and should 
be noted and argued as quickly as possible. If I have not 
received a motion(s} concerning order of trial before 
February 1, 1989, I will, on my own motion, set a date for a 
hearing. 

~rsiJ~ 
GAVI~z:::!tl 

FJG/cp 
cc: Pauline Enriquez 

J0-5 
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'~ JM2o 1989 
Roll No. 3':12 909 £ 
BETIY MoGILLEN, YAX!MA GCUNTY C E?'· 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
'b8 "~N WD/fflR'f{ ~jSIMA COUNTY 

STATE OF WASHI~9WN •. ~ ~~) 'c:-
suPr. ttlf.lr-{ : .-. I)-

Plairitiffi-;·~.. . . ) · NO: 88-1-00428-1 

vs. 

. RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY FOR INVESTIGATORY 
FEES AND EXPENSES 

The Court having considered the DEFENDANT'S MOTION for 
ORDER APPROVING PRIVATE INVESTIGATOR FEES and EXPENSES 
and attached Declaration of Counsel, now, therefore, 

IT IS HEREBY ORDERED that the following be paid by the 
appropriate Yakima County Office forthwith: 

(1) The sum of $1,112.50 payable to DIANA G. PARKER, in 
care of the Office of Attorney Christopher Tait. 

DATED THIS.2Q_ DAY OF JANUARY, I 989. 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES I 

!07" 

(> nJ .... 
,\ !1 ~±~~~F.\L_Y\ 

, . JAVAvrN. 1 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

THE L4NDMARK BUILDING 

Y,lo.\'..IMA. WASHINGTON 98901 
TELEPHONE (5091 248-1:346 

230 souTH seco~m STREE'"" I 
SUITE 201 
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PRESENTED BY: 

~ti~ 
Of Attorneys For Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

. FOR INVESTIGATORY FEES 
AND EXPENSES 2 

• 

CHRISTOPHER TAIT 
A.TTORNEY AND COUNSELOR AT i.J'.W 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
YAKIMA, WASHINGTON 989(11 

TELEPHONE t50~) 2.46-1346 
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IN THE SUPERroJlEoURT OF THE STATE OF WASHINGTON 
· ·"- '1N AND FOR YAKIMA COUNTY 

. - - ·. OF 
.su: -_ri:r•.: . t ,, :- 1 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DEO...ARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 

MOTION 

COMES NOW the above-named Defendant, RUSSELL DUANE 
McNEIL, by and through his attorneys, and moves this Court for 
the authorization of payment for investigatory services_ 

THIS MOTION is based upon the record and file herein and 
the accompanying DEa.ARATION OF COUNSEL. 

DATED THIS 1P DAY OF JANUARY,l989. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 1 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR A7 LAW 

THE LANDMARK BUILDING 
220 SOUTH SECOt~D STREET 

SUITE 201 
YAKIMA. WASHINGTON 9B901 

TELEPHONE (509) 24l3·1346 
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DECLARATION OF COUNSEL 
CHRISTOPHER T AIT, under penalty of perjury of the laws of 

·the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court-appointed attorneys for 
· Defendant Russell Duane McNeil in the above-captioned cause. 
· Diana G. Parker has been authorized to pursue investigatory 
services on behalf of the Defendant McNeil. An Order Authorizing 
Investigatory Services and Setting Rates was entered in the 
above-entitled cause and signed by the Honorable F. james Gavin 
approving said investigatory services and authorizing payment of 
her automobile mileage to be reimbursed at the rate of 22 112 
cents per mile. Diana G. Parker was further authorized to submit 
statements, through counsel, on or about the 1st and the 15th day 
of each month. 

Attached hereto and incorporated by reference for approval 
is the statement of Diana G. Paker for the private investigatory 
fees and expenses for her services from JANUARY 1, 1989, to 
JANUARY 15, 1989, performed by her on behalf of the above
named Defendant, McNeiL 

SIGNED AND DATED at Yakima, Washington, this~ day of 
JANUARY, 1989. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES2 

of Attorneys for Defendant 
McNeil 

CHRISTOPHER TAIT 
ATIORNEY .Mm COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOUTH SECOND STREET 

SUITE 201 
·,·AKIMA. W.t>.SHINGION 9-9901 
TELEPHONE {509) 246-134& 
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RECORD OF TIME 
DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activity TIME 

1.13/89 Out L Cons D at HR. locate JB, 5.00 
locate DK, LD Cons MD re 
BS letter to WB 

1/4/89 Out Research HR. copies del, TAB, 5.00 
LD Cons Oly JK, Review TAB 
corres, research library RE: 
DP, letter to DSHS, Oly JH 

1/5/89 Out Conf P A reN, research re agg, 4.00 
long jail conf cl, letter prep for cl. 

1/6/89 Out Letter prep for cl, copies, letter to 3.50 
CS, LD Cons Oly SH, jail conf cl 

119/89 Out jail conf cl, conf CT. jail conf cl, 4.00 
LD Cons S Ct. 

1110/89 Out Conf Ct, research re motions, LD 6.00 
Oly S Ct, jail conf cl, conf VF, LD 
Cons RM, letter to JMN 

1/11/89 Out Prep letter to CT, TAB, analyze 6.00 
invest status to date, research 
trip to JV, locate wit TRE, prepare 
mot/index 

1/12/89 Out jail conf, I'V ST. research JV rec 3.50 

1113/89 Out Cons ]W, Cons Ch S, I'V wit DK, 7.50 
locate M, Cons MR trip to UG, 
Cons BH re M, LD cons AS, locate 
RF, LD E'b re study, jail re cl, 
conf Ct, locate Wts 

44.50 Out-Of-Court ~rs at $25.00 Per Hour= $1,112.50 
TOTAL= $1,112.50 



• • Superior Court of the State of Washington 
for the County of Yakima 

·-,~~:1 

(:f.:! -
' \ 

Judge F. James Gavin 
~partment No. 3 

Judge's Chllm~rs 

January ll, 1989 

Mr. Jeffrey C. Sullivan 
Yakima County Prosecuting Attorney 
Yakima County Courthouse 
128 North Second Street 
Yakima, Washington 98901 

Mr. Howard W. Hansen 
Deputy Prosecuting Attorney 
Yakima County Courthouse 
128 North Second Street 
Yakima, Washington 98901 

Mr. Michael A. Frost 
At.torney at Law 
Market Place Two Building 
Suite 200 
20_01 Western Avenue 
Seattle, Washington 98121 

Mr. Thomas Bothwell 
PREDILETTO LAW OF~}CES 
Attorneys .. at ,.Law CL 

302 North :'llh:j;:_rd S~-reet . 
Yakima, wa~ington·9890l 

~~ 

"" . Mr. Christopher S. TaLt 
Attorney at Law ~ 

230 South Second ~reet 
Yakima, Wasningtol!N 98901 

,_. 
= 

Mr. Rick L. Hoffman 
MOORE, HOFFMAN & ROWLEY 
Attorneys at Law 
24 North Second Street 
Yakima, Washington 98902 

RE: STATE OF WASHINGTON, vs. RUSSELL DUANE McNEIL, 
Yakima county Cause No. 88-1-00428-l 

AND STATE OF WASHINGTON, vs. HERBERT RICE, JR., 
Yakima County Cause No. 88-1-00427-2 

Dear Counsel: 

As you know, on January 10, 19 89, the supreme Court 
affirmed the decision of their court commissioner, denying the 
motions for discretionary review. Pursuant to Order dated 
September 22, 1988, I ordered all pretrial motions, together 
with affidavits and briefs, be filed by the defendants' within 
30 Aays of the date the Supreme Court Opinion is filed in the 
Yakima County Clerk's office. The prosecutor then has 15 days 
to ~ile responsive briefs and affidavits. The hearing on the 
pretrial motions is to be held no later than the sixtieth day 
following the date on which the Supreme Court's Opinion is 
fiLed tvith the Yakima County Clerk. The trials are to begin 
no later than the ninetieth day following the date the Opinion 
is _filed. 

I suggest counsel file pretrial motions well within the 
30 day (45 day) periods, so they can be heard, not on 'the 
sixtieth day, but preferably well 1n advance. Because the 
tr 1·als must be set within ninety days of the date of filing, 
as -much time between the Court's ruling on motions and the 
trial date as is possible, is necessary. 

' .. 

·. 



. . • Letter to Messrs. Sullivan, Hansen, Frost, 
Bothwell, Tait and Hoffman 

January 11, 1989 
Pa e 2 

• 
The Supreme Court decision was filed at the Clerk's 

office today, Thursday, January 12, 1989. The first day is 
excluded, but the last day is included. The thirtieth day 
would be February 13, because the ll th is a Saturday; the 
forty-fifth day would be February 27, because the 26th is a 
Sunday; the sixtieth day would be March 13, and the ninetieth 
day would be April 12. 

Barring any lawful and good cause 
continuances or changes will not be allowed. 

reasons, any 

Be sure to 
other documents 
counsel feels 
motions. 

send copies of all motions, affidavits, or 
to me. I also must know the amount of time 

will be required for the argument of the 

Very truly 

F 

FLTG/ecw 
v 

cc: Pauline A. Enriquez, 
Superior Court Administrator 

Betty McGillen, 
Yakima County Clerk 

' 



• 
THE SUPREME COURT OF WASHINGTON 

STATE OF \vASHINGTON, 

Respondent, 

v. 

RUSSELL DUANE NCNEIL, 

Petitioner. 

D!:i JHf.' 1? 
_ :. ~· >- Rf'i ]llfo85sssn-3 
::.;;,.-: ) . 
su;~i,). ;>-/.'ORDER DENYING NOTION TO 

YA;;1,J _::.Hry ,.'.~:: .. ;('MODIFY CONNISSIONER' S 
, ... '· ·) . ·v-' RULING 

' ' ~ ~ 
) /I. v 
) 
) 
) 

<fS<G-1-__________________________) 
= 

This matter came on before the Court on its Janua~ 10, 12B9, 
r •. 

Motion Calendar on Petitioner's Motion to Hodify CommiCs·sioner\:S 

Ruling. The Court having considered the motion and the files 

herein; 

Now, therefore, it is hereby • 

ORDERED: 

That Petitioner•s Motion to Modify Commissioner's Ruling is 

denied. 

DATED at Olympia, Washington this 

1989. 

~n&~Jm~ 
~o::J iJ ,l 

JAN 1" 1988 _ .. ,; 

BETTY McGJLWJ 
YAKIMA GOUMTY.CLERK 

---""" /..-, c' I-; ,-") / 
I / I -- j()/ 

/() r,.j day of January' 

CHIEF JUSTICE 

.. --
. : 

. ' 

-· ........ 
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8£TTY McGILLEN 
YAKIMA COUNTY CLERV 

7 

8 

9 

IN THE SUPERI8~:~8f_fi:i.'o'i:.THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, 
10 

ll 

12 -vs • 
13 

Plaintiff, 

14 _RUSSELL DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) ___________________________) 

No. 88-1-00428-1 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

15 

16 

17 

18 The Court having considered the MOTION FOR ORDER 

19 APPROVING ATTORNEY FEES AND EXPENSES for the month of December, 

20 1988, it is hereby: 

21 ORDERED that the following be paid by the appropriate 

22 Yakima County office forthwith: The sum of $2,556.76 payable to 

23 attorney CHRISTOPHER S. TAIT, 230 South 2nd Street, Yakima, WA, 

24-98901; and the sum of $612.50 payable to DIANA PARKER, in care of 

25-the offices of attorney CHRISTOPHER s. TAIT, at the above 

26-address. 

27 

28 

29 

DATED this ~day of January, 1989. 

30 

31 

32
cPRESENTED BY: 

33 

35 

36 I I I 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

F. 

McNeil 

/CV 
LAW OFFICES OF 

PREDILETTO. HALPIN, CANNON. 
SCHARNIKOW & BOTHWELL, P.S. 

~OZ N. :!IRC ST., P. 0, BOX 2.129 

YAKIMA, WASHINGTON 98907-2.129 
T.I!:L. 2.48·1900 AREA CODii: l509 
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BETTY MeG I LLEN 
YAKIMA COUNTY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

11 STATE OF WASHINGTON, ) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 88-l-111111428-1 
12 Plaintiff, 
13 

14 
VS • 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION FOR 
ORDER APPROVING ATTORNEY FEES 

15 RUSSELL DUANE McNEIL, 

16 Defendant. 
17 

18 

18 

20 

_________________________) 

MOTION 

The undersigned attorney for the above-named Defendant, 

21 RUSSELL DUANE McNEIL, moves this Court for an order approving 
22 

23 

attorney's fees for the undersigned defense counsel and private 

investigator for the month of December, 1988. 

24 This motion is made and based upon the record and file 

25 herein and the below DECLARATION OF COUNSEL. 

26 DATED this 4th day of January, 1989. 
27 

28 

29 

30 

3l 

32 

33 

34 

35 

33 

McNeil 

DECLARATION OF COUNSEL 

CHRISTOPHER s. TAIT, under penalty of perjury of the laws 

of the State of Washington, hereby certifies and declares that the 

following is true and correct: 

I-DEFENDANT'S MOTION/DECLARATION 
RE PAYMENT OF ATTORNEY Fw 

LAW OF:'FICES OF 
?REDILETTO. HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
302. N, 3RD S'T., P. 0, 150X 2.12.9 

YAKIMA, WASHINGTON 98907....2.129 
TEt.. 24e.t900 ARU.. CODE S09 
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5 

6 

7 

• • 
The undersigned is one of the court-appointed attorneys 

for Defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and 

. statement of time expended, 

incorporated 

together with 

by reference 

that of our 

is my 

private 

investigator, in this case for the month of December, 1988. 
8 

9 
SIGNED AND DATED at Yakima, Washington, this 4th day of 

January, 1989. 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

I I I 

2-DEFENDANT'S MOTION/DECLARATION 
RE PAYMENT OF ATTORNEY FEES 

for Defendant McNeil 

L.AW OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
:!102 N. 3RD :ST., P. 0. 130X 2lZ9 

YAKIMA, WASHINGTON 96907-:2.129 
TE:L. 248-1900 AREA CODE 509 
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RECORD OF TIME 

CHRISTOPHER T AIT December 31. 1988 
STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 
DATE IN/OUT McNeil Activitv TIME 

12/1/88 Out Jail conf, conf RLH, DP 4.00 

12/5/88 Out jail conf, DP. locate wits 4.00 

12/6/88 Out jail conf, locate wit, DP 4.00 

12/7/88 Out Motions, conf DP 4.00 

12/9/88 Out jail conf, DP, TAB 4.00 

12/12/88 Out Locate wit, interview wit, DP 6.00 

12/13/88 Out Conf DP, motions 2.00 

12/14/88 Out ConfTAB, DP 2.00 

12/15/88 Out Jail conf cl, conf DP, TAB 3.00 

12/16/88 Out Jail conf cl, DP 2.00 

12/19/88 Out Jail conf, DP, TAB 2.00 

12/20/88 Out Preparing Motions 1.00 

12/22/88 Out Jail conf/prepare, review 1.00 

12/27/88 Out Conf DP, locate wits 6.00 

12/27/88 Out *30 Miles at 22.5 cents = $6.76 * 

12/29/88 Out LD Cons expert 3.00 

12/30/88 Out Conf DP, locate wits, I'V 3.00 
51.00 Out-Of-Court Hrs at $50.00 Per Hour= $2,550.00 

30 Miles at 22.5 Cents Per Mile 6.76 
TOTAL = $2,556.76 
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RECORD OF TIME 

DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUf McNeil Activity TIME 

12/16/88 Out LD Cons, Cons M Me, Cons DVR, 
RE: JM, Conf CT, jail conf cl. 4.00 

12/19/88 Out Jail Conf cl, conf CT, prepare 2.00 
cl materials, copy/deliver 

12/20/88 Out Jail conf cl, read let/discuss JF, 3.00 
Copy TB materials/deliver 

12/22/88 Out Jail conf cl, prepare/deliver 1.50 
materials 

12/27/88 Out Locate wits(W ap, B.,etc) Cons E & 4.00 
CB (Cons W, Cons LN) Conf CT 

12/28/88 Out Jail conf cl, letter to JMN, letter 3.00 
to Cl, review ch/ materials 

12/29/88 Out Jail conf cl, prepare mit materials 3.00 

12/30/88 Out Locate wits, i'v wits, I'v wits, conf 4.00 
Ct, prep ch/ materials 

24.50 Out-Of-Court Hrs at $25.00 Per Hour = $612.50 
TOTAL = $612.50 
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BETfX MCGILLEN. YA!OMA t:OUIHY CLERK 
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~t4,':fi-:'.oF J?'A~ffiNGTON, 

Plaintiff, 

·vs. 

. RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY FOR INVESTIGATORY 
FEES AND EXPENSES 

The Court having considered the DEFENDANT'S MOTION for 
ORDER APPROVING PRIVATE INVESTIGATOR FEES and EXPENSES 
and attached Declaration of Counsel, now, therefore, 

IT IS HEREBY ORDERED that the following be paid by the 
appropriate Yakima County Office forthwith: 

( 1) The sum of $1,294.25 payable to DIANA G. PARKER, in 
care of the Office of Attorney Christopher Tait. 

DATED THIS J..Ji) 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA OOUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 1 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

THE LANDMARK BUI~ING 
2.30 SOUTH SECOND STREET 

SUITE201 
YAKIMA. WASHINGTON 9S901 

TELEPHONE /50'3) 248·1346 
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PRESENTED BY: 

~ .. ~.!~v-
CH I STOP T AIT 
Of Attorneys For Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNfY 
FOR INVESTIGATORY FEES 
AND EXPENSES 2 

• 

CHRISlDPHER TAIT 
ATTORNEY AND COUNSELOR iU ~W 

THE LAI'IIDMARK BUILDING 
230 SOUTH SECOND STRE1:1 

SUITE 201 
'(A.Kir.1A, WASHINGlDN 9B901 
TE.LEPHONE (509J 248·1346 
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BETTY McGILLEN 

'SS DEC 20 Pf'l 3 y
3 

YA:{IMA COUNTY C\.ERK 

IN THE SUPERIOR COURT OF '(HE STATE OF WASHINGTON 
- 'I ' :; :.' 

IN ANP,.: t:OR,:XAI<;~M%f:OUN1Y 
SUPEP!r- e~-u::-:

STATE OF WASHINGTON,\ Am:).'.'. ·- ;~.·~: 

Plaintiff, 

vs. 

) 
) 
) 
) 
) 

RUSSELL DUANE McNEIL, ) 

Defendant 

) 
) 
) 

NO: 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 

MOTION 

COMES NOW the above-named Defendant, RUSSELL DUANE 
McNEIL, by and through his attorneys, and moves this Court for 
the authorization of payment for investigatory services. 

THIS MOTION is based upon the record and file herein and 
the accompanying DECLARATION OF COUNSEL. 

DATED THIS .::lciLDAY OF DECEMBER,l988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 1 

~J,~ (A:,_ 
CHRISTOPH T AIT 
Of Attorneys for Defendant 
McNeil 

CHRISTOPHER TAIT 
ATTC.>Rt~EY AND COUNSELOR AT LAW 

THE LANDMARK BUILDING 
230 SOU1'H SECOND STREI!T 

SUITE 201 
YAKIMA. W.C.SHINGTON 98901 
TELEPHONE (S08\ 246-1346 
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DECLARATION OF COUNSEL 
GIRISTOPHER T AIT, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court-appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause_ 
Diana G_ Parker has been authorized to pursue investigatory 
services on behalf of the Defendant McNeiL An Order Authorizing 
Investigatory Services and Setting Rates was entered in the 
above-entitled cause and signed by the Honorable F_ James Gavin 
approving said investigatory services and authorizing payment of 
her automobile mileage to be reimbursed at the rate of 22 1/2 
cents per mile_ Diana G. Parker was further authorized to submit 
statements, through counsel, on or about the 1st and the 15th day 
of each month_ 

Attached hereto and incorporated by reference for approval 
is the statement of Diana G. Paker for the private investigatory 
fees and expenses for her services from December 1. 1988, to 
December 15. 1988, performed by her on behalf of the above
named Defendant, McNeiL 

SIGNED AND DATED at Yakima, Washington, this 'J..&. day of 
DECEMBER. 1988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES2 

GIRISTOPHER AIT 
of Attorneys for Defendant 
McNeil 

CHRISTOPHER TAIT 
ATIORNEY A~m COUNSELOR AT LAW 

THE LANDMARK BUILDING 
2.'30 SOUTH SECOND STREET 

SUITE :::01 
YAI-:lM"-. WASHINGTON 98901 

TELEPHONE (509) 248-1346 
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RECORD OF TIME 
DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activity TIME 

1~/1/88 Out Conf CT. Conf RH, jail conf, 5.75 
proparation client materials, 
LDCons BN 

12/2/88 Out LD Cons K Me, LD Cons Dr. G, 6.50 
Research RE Osteo, LD Cons 
BM, jail conf, review dif st. 
Conf Ct (phone) 

12/5/88 Out Conf CT. LD Cons K Me, Conf VF, 4.00 
jail conf cl, prepare mit 
materials, research 

12/6/88 Out Conf CT. jail conf cl, review 3.50 
cl st in detail, review statement 
(LC, LC, BS) 

12/7/88 Out Letter to JMN, locate wits, locate 5.00 
EL, JJ, Ld Cons M MeG. LD Cons BG 

12/8/88 Out Conf SH, prepare mit materials, 4.75 
research re men (JMD), LD Cons 
JJ 

12/9/88 Out LD Cons RC, Conf CT. locate CC, 5.00 
Write letter to CC, record notes 
Re RC/Conf Ct, (2) jail conf CL & FT 

12/12/88 Out Conf Ct, locate wits (travel to 3.00 
U. G. etc), I'V SB, RW 

12/12/88 Out *30 Miles at 22.5 cents= $6.75 * 

12/13/88 Out Locate wits (NM, CC) LD Cons 4.00 
EL (sed), LD /Cons JL, LD Cons Mrs L, 
Type/record VR, notes from I 'V 

-1- PARKER 



... 
.. /. • 

12/14/88 Out 

12/15/88 Out 

• 
Cl phone conf, RE: FT. Conf CT. 6.00 
Consult library Ref re ]F. for cl, 
Cons CPS, (M MG) locate Wj, LD 
Cons CALA 2, jail Conf CL 

jail conf cl, read TAB Corres, letter 4.00 
to ]F. letter to JMN, LD Cons MMG, 
Prepare soc serv materials for mit, 
ConfCT 

51.50 Out-Of-Court Hrs at $25.00 Per Hour= 
30 Miles at 22.5 Cents Per Mile = 

TOTAL 

$1,287.50 
$ 6.75 
$1,294.25 

PARKER 
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20 

21 

STATE OF 

vs. 

RUSSELL 

• • r n~!.! 1m ' 
REGE!VElJ 

'88 DEG 2 Pfl 2 OY 

OEG 0 2 1988 Q[ LJ 
aou No. 339 731 ~~r/' 
BETIY McGillEN, YAKIMA COUNTY ClERK 

IN THE SUPERIOR 
IN AND 

WASHINGTON, 

Eli:."i.. ·:JLl_CH 
EX OfFIG\(l ~~~Rt\ OF 

SUPERIOR COUHI 

tbt!M.f· ~~c~~~~TC~TATE OF WASHINGTON 
FOR THE COUNTY OF YAKIMA 

) 
) No. 88-1-00428-1 

Plaintiff, ) 
) ORDER AUTHORIZING PAYMENT 
) BY YAKIMA COUNTY 
) 

DUANE McNEIL, ) 
) 

Defendant. ) 
) 

The Court having considered the MOTION FOR ORDER 

APPROVING ATTORNEY AND PRIVATE INVESTIGATOR FEES AND EXPENSES for 

the month of November, 1988, it is hereby: 

ORDERED that the following be paid by the appropriate 
22 Yakima 
23 

County office forthwith: 

(l) The sum of $2,872.23 payable to attorney CHRISTOPHER 

Floor), Yakima, WA, 24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

s. TAIT, 233 South Third Avenue (Second 

98901; 

(2) The sum of $1,350.00 payable to attorneys THOMAS 

BOTHWELL and PREDILETTO, HALPIN, CANNON, SCHARNIKOW & BOTHWELL, 

P.s., 302 North Third Street, P.o. Box #2129, Yakima, WA, 98907; 

. and 

(3) The sum of $1,087.50 payable to DIANA PARKER, in 

I I I 

!-ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

L.AW OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
302 N. 3RC ST., P. o. !lOX 2129 

YAKIMA, WASHINGTON 98907~212.9 
TE;L, 248-1900 AR£A. CODE: !509 
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• 
care of the offices 

DATED this 

• 
of attorney Christopher s. Tait. 

__ / __ day of December, 1988. 

Defendant McNeil 

14 I I I 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

2-0RDER AVTHORIZING PAYMENT 
BY YAKIMA COUNTY 

LAW OFFICES OF 
PREDILETTO. HALPIN. CANNON. 

SCHA.RNlKOW & BOTHWELL, P.S. 
302. N. 3RD ST., P. 0. BOX 2.!:!9 

YAKIMA, WASHINGTON 98907-.2129 
TE:L.. 248-1900 AREA CODE: 509 
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EX OFF,.;!·:· :LfR~ Of 

SUFEf>iN< COUR.T 
YAKJM."J., 'r/};;:::11~.-~TON 

• 
BETTY MCGiLLEN 

YM\IMA COUNTY GLERl{ 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

·sTATE OF 

vs. 

.RUSSELL 

WASHINGTON, 

Plaintiff, 

DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) ___________________________ ) 

MOTION 

No. 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION FOR 
ORDER APPROVING ATTORNEY AND 
PRIVATE INVESTIGATOR FEES 
AND EXPENSES 

20 The undersigned attorney for the above-named Defendant, 

21 RUSSELL DUANE McNEIL, moves this Court for an order approving 

22 attorney's fees for defense counsel, and private investigator fees 

23 ·and expenses, for the month of November, 1988. 

24 This motion is made and based upon the record and file 

25 herein and the belO\\' DECLARATION OF 

26 DATED this 1st day of Dece 

27 

28 

29 

30 

3l 

32 

33 

34 

35 

36 

Defendant McNeil 

DECLARATION OF COUNSEL 

THOMAS BOTHWELL, under penalty of perjury of the laws of 

the State of washington, hereby certifies and declares that the 

following is true and correct: 

]-DEFENDANT'S MOTION/DECLARATION RE 
PAYMENT OF ATTORNEY/INVESTIGATOR 

q5 
LAW OFFICES OF 

PREDILETTO, HALPIN, CANNON. 
SCHARNIKOW & BOTHWELL, P.S. 

:50Z N. 3RC Sl'., P, 0. BOX .2.!29 

YAKIMA, WASHINGTON 96907-.2.129 

TEL. 246-1900 AREA CocE: 509 

' ,; 
' 
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The undersigned is one of the court-appointed attorneys 

for Defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and incorporated by reference are 

statements of counsel and our private investigator for the month 

of November, 1988. 

SIGNED AND DATED at Yakima, Washington, this 1st day of 

December, 1988. 

I I I 

2-DEFENDANT'S MOTION/DECLARATION RE 
PAYMENT OF ATTORNEY/INVESTIGATOR 

Defendant McNeil 

LAW OFFIC'ES OF 
PREDILETTO. HALPIN. CANNON. 

SCHARNIKOW & BOTHWELL, P.S. 
302 N. 3RO ST., P, C, !lOX 2.12S 

YAKIMA, WASHINGTON 9B!il07-2129 
'TE:L. 246-1900 AREA. CODE 509 
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RECORD OF TIME 

CHRISTOPHER T AIT NOVEMBER 30. 1988 
STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activity TIME 

11/1188 Out I'V 1.00 
11/2/88 Out I'V, conf DP 1.00 

Ll/3/88 Out Conf TAB, DP, S. CT. 1.00 
11/4/88 Out Conf TAB, JCS, RLH, DP 3.00 

jail visit, research 
1117/88 Out Conf TAB, review S. Ct order 4.00 

Conf DP research 
11/8/88 Out Prep objection (letter to counsel 4.00 

Conf TAB, RLH, research 
1119/88 Out Conf TAB, DP, file review 2.00 
11/10/88 Out Conf Frost, TAB, RLH, motions 1.50 
11/14/88 Out jail conf DP motions 2.00 
11/15/88 Out jail conf wit DP, TAB, morions 4.00 
11116/88 Out Travel (Skv ), research, conf 9.50 

Frost 
11/16/88 Out *305 Miles at 22.5 cents = $68.63 * 
11117/88 Out ConfDP, TAB 2.00 
11118/88 Out Travel/UG I'V 3.00 
11118/88 Out *8 Miles at 22.5 cents= $1.80 * 
11121188 Out Conf JCS, DP, review cases 1.00 
11/22/88 Out Conf jail, TAB, Frost, motions, UG 3.00 
11/22/88 Out *8 Miles at 22.5 cents= $1.80 * 
11123/88 Out Research Bar h., motions 3.00 
11/28/88 Out Conf HWH, TAB, JCS, DP, jail 4.00 

Review cases 
11/29/88 Out Conf jail motions 4.00 
11/30/88 Out Conf DP, I'V, jail conf 3.00 

56.00 Out-Of-Court Hrs at $50.00 Per Hour= 
321 Miles at 22.5 Cents Per Mile = 

TOTAL 

$2,800.00 
$ 72.23 
$2,872.23 



.. 

!.. E.. ?REDILETTO 

WILL!At-' L HALPIN 

C,.OMER l. CANNON 
WM. 1 5CH;..RNIKOW 

THOt-41-.5 BOTHWELL 

ATTORNEY: 

RE: 

Date: 

11/03/88 

11/04/88 

11/07/88 

11/08/88 

11/HJ/88 

11/13/88 

11/15/88 

11/17/88 

11/22/88 

11/23/88 

11/28/88 

• • 
LAW OFFICES OF 

PREDILETTO, HALPIN, CANNON, 
SCHARNIKOW & BOTHWELL, P.S. 

302 NORTH THIRD STREET 

POST QFT'ICE BOX .2129 

YAKIMA, WASHINGTON 98907-2129 

S T A T E M E N T 
November 1988 Legal Services Rendered 

TEL.EPHONE: 

AR~A CODE 5U9 

246-1~00 

THOMAS BOTHWELL and PREDILETTO, HALPIN, CANNON, 
SCHARNIKOW & BOTHWELL, P.S. 

STATE OF WASHINGTON v. RUSSELL DUANE McNEIL, 
Yakima County Cause No. 88-1-00428-1 

Description: 

Conference with Chris Tait 

Conference with Chris Tait 

Conference with Chris Tait and 
research 

Conference with Chris Tait and 
research 

Conference with Mike Frost, Chris 
Tait; motions 

Research 

Conference with Chris Tait and 
research 

Conference with Diana Parker and 

Time: 

1.50 

1.25 

3.25 

2.75 

1.5 

6.0 

3.0 

Chris Tait 2.0 

Conference with Chris Tait 2.5 

Telephone conversation with Mike Frost .5 

Meeting with Chris Tait; research 2.75 



' 
STATE v. McNEI. 
TIME STATEMENT 
Page Two • 

TOTAL IN-COURT HOURS: 0.0 hours 

I I I 

at $60.00 per hour: 

TOTAL OUT-OF-COURT HOURS: 27.0 hours 
at $50.00 per hour: 

TOTAL: 

$ -0-

1,350.00 

$1,350.00 
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RECORD OF TIME 

DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activity TIME 

11/16/88 Out 

11117/88 Out 

11118/88 Out 

11/21/88 Out 

11/22/88 Out 

11/23/88 Out 

11/28/88 Out 

11/29/88 Out 

11/30/88 Out 

Research RE: Comm, DP. Pros D, 8.00 
jail conf, research in YPD record, 
trip to locate wits (Sky) 

Conf client, LD Cons OlyTS.legal 4.00 
research, photo work/retrieval, 
locate f.w. 

Trip to locate wits (R), jail conf cl 3.50 
Conf HN at DVR, research, Re; 
Rupe, Poos dis, etc. 

Conf cr. calls to locate wits, prepare 4.00 
client .materials & send research, 
I'V H.C. for mit, cons SR 

Conf cr. locate wits, photo long jail 6.00 
conf client, trip to I ·v wits, prepare 
photo materials, trip to locate R., cons 
SK re: NR 

Research, cons BH, prepare die chart 3.00 
re: B.P., conf cr 
Conf cr. long jail conf cl, conf VF, I'V 5.00 
RMN, prpare BP material 

Long jail conf, Conf cr. research in DPM 6.00 
stats check, review & trial prep. 

jail conf cl, write client letter, prepare 4.00 
mit materials, conf cr. locate CD, SB, NM 
client maintenance 

43.50 HRS at $25.00 Per Hour 
TOTAL = 

$1,087.50 
$1.087.50 
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NOV 1 61988 
Roll No. 

'88 Nou 18 BETTY McGILLEN, YAXIMA<:ouNTY 

Br:, .~ Pf? 3 38 
IN THE SUP~:kHfiR'@):(iR'f•'OF THE STATE OF WASHINGTON 

Y4;,J':cfR_A.'"NJj?'lfOlfY AKIMA COUNTY 
·~. r,;A·," CJ 

'- rJ/Nro-

ST ATE OF WASHINGTON, ., 
1 )N 

Plaintiff, NO: 88-1-00428-1 

vs. 

RUSSELL DUANE McNEIL, 

) 
) 
) 
) 
) 
) 
) 
) 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY FOR INVESTIGATORY 
FEES AND EXPENSES Defendant 

The Court having considered the DEFENDANT'S MOTION for 
ORDER APPROVING PRIVATE INVESTIGATOR FEES and EXPENSES 
and attached Declaration of Counsel, now, therefore, 

IT IS HEREBY ORDERED that the following be paid by the 
appropriate Yakima County Office forthwith: 

(1) The sum of $1,325.00 payable to DIANA G. PARKER, in 
care of the Office of Attorney Christopher Tait. 

DATED THIS~ DAY OF NOVEMBER 1988. 

ORDER AUTHORIZING PAYMENT 
. BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 1 

! ;/ 
-; 

I 

F. 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT lAW 

103 SOUTH THIRD STREET 
YAKIMA. WASHINGTON 98901 

TELEPHONE (509]248·1346 
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PRESENTED BY: 

C1tu~[b 
CHRISTOPH I AIT 
Of Attorneys For Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
. BY YAKIMA COUNTY 
. FOR INVESTIGATORY FEES 
AND EXPENSES 2 

• 

CHRISTOPHER T AlT 
ATTORNEY AND COUNSELOR AT LAW 

103 SOUTH THIRD STREET 
YAKIMA. WASHINGTON 98901 

TELEPHONE [509]248-1346 
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NOV 1 tl 198Cl 
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" (!p,. "Y'" ., . -c,-~ 
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'•/.J.,~f ·r 0;.· .'..:i;',:.- ~ .... , 1•,-, L ,,,... 

IN THE SUPERlOR COURT OF THE STATE OF WASHINGTON 
' .-.~·~ IN AND FOR YAKIMA COUNfY 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DEG.ARATION 
FOR ORDER APPROVING 
ATTORNEY AND PRIVATE 
INVESTIGATOR FEES AND 
EXPENSES 

MOTION 

THE UNDERSIGNED attorney for the above-named Defendant, 
RUSSELL DUANE McNEIL, moves this Court for an order approving 
attorney's fees for defense counsel, and private investigator fees 
and expenses, for the month of November 1988. 

THIS MOTION is based upon the file and record herein and 
the below DEG.AR1ifiON OF COUNSEL. 

DATED this \o day of November, 1988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
ATTORNEY AND PRIVATE 
INVESTIGATOR FEES AND EXPENSES 1 CHRISTOPHER TAIT 

ATTORNEY AND COUNSElOR AT LAW 
1 03 SOUTI-t iHI'RIJ S'TP.E.ET 

YAKIMA, WASHINGTON 98901 
1ELEPI-IONE [509}248-1346 
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DECLARATION OF COUNSEL 

QIRISTOPHER T AIT, under penalty of perjury of the laws of 
the State of Wasrungton, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court- appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and incorporated by reference are 
statements of counsel and our private investigator for the month 
of November. 1988. (( 

SIGNED AND DATED at Yakima, Washington, this ____.L_2._ day 
of November, 1988. 

Attorney for Defendant McNeil 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
ATTORNEY AND PRIVATE 
INVESTIGATOR FEES AND EXPENSES 2 CHRISTOPHER TAIT 

ATIORNEY AND COUNSELOR AT LAW 
103 SOUTH THIRD STREET 

YAKIMA, WASHINGTON 98901 
TELEPHONE (509]248·1346 
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RECORD OF TIME 
DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activity TIME 

11/1188 Out Conf VR, jail conf cl, conf Cf 3.00 

Ll/2/88 Out Index biogs, purchase materials 5.00 
review K. Ross docs, locate HC, conf 
VS, ed conf HN, jail conf cl, review 
RK Materials 

11/3/88 Out Write clletter, letter JMN, prepare 6.00 
ed materials, conf VS, D, FV, deliver 
ed materials, Conf CT RE NR, locate 
LC, P to I'V re TP 

Ll/4/88 Out Conf MG, LD Cons NB, KB, LD Cons 6.75 
OLY, review materials jail conf c1 
c1 (CT & DP), conf MG, conf VF, 
Conf VS (Sat) 

11/7/88 Out Conf CT, Conf VS, jail conf cl, pre- 4.00 
pare mit biogs, gather wit names to 
locate, LD Cons AT re FF, prepare 
MN Materials. 

11/8/88 Out Prepare mit materials, locate (JJ,JS) 5.25 
letter tojMN, letter to CS, locate (FF) 
LD Cons BM, Catalogue photos, conf CT, 
Client maint. 

11/9/88 Out Conf cr. read letter re Objection 4.00 
prepare biog/Witness profiles, 
index materials for trial 

11/10/88 Out LD Cons BP, order iats for client, 6.50 
LD consult, jail conf cl, document 
preparation, delivery, return 

11/11/88 Out TAB, Conf CT. prepare mit biogs, 3.00 

-1- PARKE$ 
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11/14/88 Out 

11/15/88 Out 

• • 
photographs 

Long jail conf cl, conf VF, LD Cons 
OLY, Conf Teacher, Conf CT 

jail conf cl, Conf/trave1 teacher, 
photo retrieval (CM) conf VF 
Research re motions, review DP 
materials for cites, conf CT 

53.00 HRS at $25.00 Per Hour 
TOTAL 

-2-

4.00 

$1,325.00 
$1,325.00 

PARKER 
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STATE OF 

HERBERT 

STATE OF 

RUSSELL 

• • 
BETTY MCGILLEN 

YAKIMA COUNTY CbE.RK 

THE SUPREME COURT OF WASHINGTON 

WASHINGTON, 

Respondent, 

v. 

RICE, JR., 

Petitioner. 
----------

WASHINGTON, 

Respondent, 

v. 

D. McNEIL, 

Petitioner. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 5 5 5 9 1 - 5 

·~---

. 
c-, 
C:j 

0 
NO. 5 5 5 9 2">- 3 

-=--. 

Russell McNeil and Herbert Rice, Jr. each stand charged 

in Yakima County Superior Court with one count of aggravated 

first degree murder and a second count of acting as an accomplice 

to aggravated first degree murder. The State has also given 

notice to both defendants of its intent to seek the death pen-

al -cy. Each was about 17 1/2 years old when the crimes-the 

murder of an elderly couple--occurred. 

Rice and McNeil each moved for dismissal of the notice 

of intent to seek the death penalty, contending, among other 

arguments, that the state and federal constitutional protections 

-1-
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.Nos. 55591-5 & 55592-3 Page -2-

-against cruel and unusual punishment prohibit imposition of the 

-death penalty for a crime committed by a minor. The trial court 

denied these motions . Rice and McNeil now move for direct dis-

. cretionary review, seeking an interlocutory decision by this 

court on that constitutional question. 

The rules governing when interlocutory review is 

-appropriate are quite strict: 

[D]iscretionary review will be accepted only: 
(1) If the superior court has committed an 

obvious e=r which would render further proceedings 
uselessi or 

(2) If the superior court has committed 
probable error and the decision of the superior court 
substantially alters the status quo or substantially 
limits the freedom of a party to act; or 

(3) If the superior court has so far de
parted from the accepted and usual course of judicial 
proceedings, or so far sanctioned such a departure 
by an inferior court or administrative agency, as to 
call for review by the appellate court. 

RAP 2. 3(b). None of these criteria is met here. 1 

In Thompson v. Oklahoma, u.s. __ , 101 L. Ed. 2d 

702, 108 S. Ct. 2687 ( 1988), the Supreme Court recently dis-

-approved of imposition of the death penalty on a person who was 

under 16 when he committed his crime. A plurality of the 

.Justices concluded that the death penalty for such a defendant 

would constitute cruel and unusual punishment. In a concurring 

opinion necessary to the Court's decision, however, Justice 

1Petitioner McNeil suggests that discretionary review might 
be appropriate under the standards of RAP 2.3(d). That rule, 
however, concerns only review of Superior Court appellate de
cisions in cases originating in a court of limited jurisdiction. 
It has no applicability here. 

-2-
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Nos. 55591-5 & 55592-3 Page -3-

-o•connor declined to reach the Eighth Amendment question. 

Although she expressed concern that application of the death 

penalty for a crime committed by a 15-year-old would be of "very 

-dubious constitutionality," she rested her decision instead on 

the lack of legislative consideration of the question, as evi-

denced by the absence of a minimum age in the Oklahoma capital 

punishment statute. 

Petitioners have argued ably that the considerations 

relied upon by the Court in Thompson should apply to a 17-year-

old with equal force as to a 15-year-old. Given the method of 

analysis which the Court employs on Eighth Amendment issues, 

however, it is far from clear whether either the plurality or 

Justice 0' Connor would extend their reasoning to preclude capital 

punishment for any crime committed by a person under 18. Indeed, 

two cases which apparently will answer that question will be 

heard by the Supreme Court this term. High y. Zant, No. 87-5666, 

-and Wilkens v. Missouri, No. 87-6026. On balance, and based upon 

my own study of the opinions in Thompson, I am unable to con-

elude that the trial court here committed obvious or probable 

error in denying the motion to dismiss on Eighth Amendment 

-grounds. 

Petitioners also argue ably that imposing the death 

penalty for crimes committed by minors would violate the state 

constitution's prohibition against "cruel punishment," Const. 

art. 1, § 14, even if it would not violate the Eighth Amendment. 

-3-
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Nos. 55591~5 & 55592-3 Page -4-

This is, no doubt, a clear possibility. Petitioners correctly 

note that the analytical framework for such an inquiry is sup-

plied by State v. Gunwall, 106 Wn. 2d 54, 720 P. 2d 808 (1986). I 

believe this court would consider itself better served, however, 

if it has the benefit of the Supreme Court' s Eighth Amendment 

conclusion before addressing (if necessary) the state constitu-

tional provision. As noted above, cases presently before the 

Supreme Court will likely provide that guidance. Perhaps most 

importantly, the limited authority that presently exists constru-

ing Const. art. 1, § 14 provides no direct: support for peti-

tioners' proposed result on the specific death penalty issue 

presented. On the state constitutional question as well, there-

fore, I cannot conclude that the trial court's decision was 

obvious or probable error. 

Finally, I am mindful that the pretrial and trial of 

capital cases is a lengthy, arduous, and expensive proposition. 

Defendants and the State therefore often share an interest in 

securing interlocutory decisions on issues that may determine the 

availability of the death penalty. Nonetheless, interlocutory 

review inevitably delays the conclusion of trial court proceed-

ings and frequently simply permits several piecemeal appeals in 

the same case. Since either of these results is undesirable, 

discretionary review is only sparingly afforded. The applicable 

criteria, set out in RAP 2. 3(b) and quoted above, are not met 

here. 

-4-
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Nos. 55591-5 & 55592-3 Page -5-

The mo·tions for discretionary review are denied. 

DATED at Olympia, Washington, November 4, 1988. 

MISSIONER 

-5-
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AEGINAL.O N StiRIVE"A 

CLERI( 
0fle iupreme C!rourt s,,.zh Floor H•gflw•v•·L.•eeCI"!I Bu11d1ng 

12\:'1 •na w .. ~ton Sir•~ 

STEVEN P. HELGESON 
DEPUTY CLERK 

{20'3.1 7S3-soea 

§tate of lJIIIzuf1ington M.111l SlOP AV•11 

November 4, 1988 

BETTY MCGILlEN 
YAKIMA GQUNTY CLERK 

Dobbs, Jl!oore & Kirkevold 
Jl!r. Rickey Hoffman 

24 N. Second Street 
Yakima, Washington 98901 

Honorable Jeffrey Sullivan 
Yakima County Prosecutor 

Mr. Howard Hansen, Deputy 
329-County Courthouse 
Yakima, Washington 98901 

Prediletto, Halpin, Cannon & 
Scharnikow, P.s. 

Jl!r. Thomas Bothwell 
P.O. Box 2129 
Yakima, Washington 98907 

Tait & Torok 
Mr. Christopher Tait 

103 S. Third Street 
Yakima, Washington 98901 

Re: Supreme Court No. 55591-5 - state v. Herbert Rice, Jr. 
Supreme Court No. 55592-3 - State v. Russell Duane McNeil 
Yakima County Nos. 881004272 & 881004281 

Counsel: 

Counsel: 

Enclosed please find Ruling Denying Motion for Discretionary 
Review, signed by the Supreme Court Clerk on November 4, 1988, in 
the~above entitled cause. 

SPH:tt 

Very truly y~urr, 

~~~ \-\0~\S.CC'_ 
STEVEN P. HELGESON 

Deputy Clerk 

cc: Hon. Betty McGillen, Clerk 
Yakima County Superior Court 

c;/ 
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STATE OF 

VS. 

RUSSELL 

• • 
L, - -
I',, I 

1 ~ ' ' . . ~ .. nov 41988 
,. 

sll No. 338 287$ 
_,I,..., t I,,., •' 

""'•··-· -

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

WASHINGTON, ) 
) No. 88-1-00428-1 

Plaintiff, ) 
) ·ORDER AUTHORIZING PAYMENT 
) BY YAKIMA COUNTY 
) 

DUANE McNEIL, ) 
) 

Defendant. ) 
) 

The Court having considered the MOTION FOR ORDER 

APPROVING ATTORNEY AND PRIVATE INVESTIGATOR FEES AND EXPENSES for 

the month of October, 1988, it is hereby: 

ORDERED that the following be paid by the appropriate 

Yakima County office forthwith: 

(1) The sum of $2,934.38 payable to attorney CHRISTOPHER 

s. TAIT, 103 South Third Avenue, Yakima, WA, 98901; 

(2) The sum of $1,562.50 payable to attorneys THOMAS 

BOTHWELL and PREDILETTO, HALPIN, CANNm;, SCHARNIKOW & BOTHWELL, 

P.S., 302 North Third Street, P.o. Box #2129, Yakima, WA, 98907; 

and 

( 3) The sum of $1,244.25 payable to DIANA PARKER, in 

I I I 

1-0RDER AUTHORIZING 
BY YAKIMA COUNTY 

PAYMENT 

CfO 

LAW OFFICES OF 
PREDIL.EITO, HALPIN. CANNON. 

SCHARNJKOW B: BOTHWEI..I.., P.S. 
:lO:Z. N. 3RO ST., P, o. SOX 2!.29 

YAKIMA, WASHINGTON SIB907-212.g 
TE:t.. 248-1900 ARI!:A COD!: !309 
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• • 
care of the office of attorney Christopher s. Tait. 

DATED this _;t- day of November, 1988. 

for Defendant McNeil 

I I I 

2-0RDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

L.A.W OFFICES OF 
PREDlLETTO. HALPIN. CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
30:2. N. 3RD 57., P. 0. BOX 2l2.SI 

YAXJMA, WA9HJNGTON SISG07-212.9 
Tli:L. 2.48-1900 AREA CODE 509 
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-sTATE OF 

vs. 

-RUSSELL 

""" ... f ..... J 

• 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

WASHINGTON, 

Plaintiff, 

DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION FOR 
ORDER APPROVING ATTORNEY AND 
PRIVATE INVESTIGATOR FEES 
AND EXPENSES 

_________________________) 

MOTION 

The undersigned attorney for the above-named Defendant, 

RUSSELL DUANE McNEIL, moves this Court for an order approving 

attorney's fees for defense counsel, and private investigator fees 

and expenses, for the month of October, 1988. 

This motion is made and based upon the record and file 

herein and the below DECLARATION OF COUNSEL. 

DATED this 4th day of November, 1988. 

~--
Of Attorneys for Defendant McNeil 

DECLARATION OF COUNSEL 

THOMAS BOTHWELL, under penalty of perjury of the laws of 

the State of washington, hereby certifies and declares that the 

following is true and correct: 

I-DEFENDANT'S MOTION/DECLARATION RE 
PAYMENT OF ATTORNEY/INVESTIGATOR 

£9 

LAW OFFICES OF 
PREDIL.ETTO. HALPIN. CANNON. 

SCHARNIKOW & BOTHWE!.l., P.S. 
:!102 N. 3RD ST. 0 P. 0. I!IOX 2.129 

YAICIMA.0 WASHINGTON 98907-.2129 
TEL.. 248-1900 ARE:A <:OCE 309 
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• • 
The undersigned is one of the court-appointed attorneys 

for Defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and incorporated by reference are 

statements of counsel and our private investigator for the month 

of October, 1988. 

SIGNED AND DATED at Yakima, Washington, this 4th day of 

November, 1988. 

THOMAS BOTHWELL 
Of Attorneys for Defendant McNeil 

I I I 

2-DEFENDANT'S MOTION/DECLARATION RE 
PAYMENT OF ATTORNEY/INVESTIGATOR 

LAW OFFICES OF 
FREDILETTO. HALPIN. CANNON. 

SCHARNIKOW & BOTHWELL, P.S. 
30Z N. 3RD ST •• P. 0. BOX 2.12~ 

YAKIMA. WASHINGTON 98907~2129 
TEL. :Z48-1900 ARi:A. ConE SO!OI 
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ATTORNEY: 

RE: 

Date: 

10/7/88 

10/8/88 

10/7/88 

10/10/88 

10/ll/88 

10/12/88 

10/13/88 

10/14/88 

10/14/88 

10/19/88 

• • 

S T A T E M E N T 
October 1988 Legal Services Rendered 

THOMAS BOTHWELL and PREDILETTO, HALPIN, CANNON, 
SCHARNIKOW & BOTHWELL, P.S. 

STATE OF WASHINGTON v. RUSSELL DUANE McNEIL, 
Yakima County Cause No. 88-l-00428-l 

Description: 

Meeting with Chris Tait 

Research 

Research for Motion for Discre
tionary Review 

Conference with Chris Tait 

Phone conference with Rick Hoffman 

Drafting Motion and Statement of 
Grounds for Direct Review 

Phone call to office from Olympia 

Time: 

1.00 

2.25 

5.75 

1.25 

.25 

9.25 

regarding preparation of Motion .5 

Phone conference with Mike Frost .25 

Final draft of Motion for Discretionary 
Review; cover letter to Clerk; arrange-
ments for filing in Olympia 5.25 

Review Co-Defendant Rice's Motion for 
Discretionary Review; letter to Mike 
Frost; phone conversation with Mike 
Frost's office .5 

1-BOTHWELL TIME STATEMENT 
LAW OFFICES OF 

PREDILETFO. HALPIN, CANNON, 
SCHARN!KOW & BOTHWELL, P.S. 

0302. N. 3RD !n'., P. O. BOX 212.9 

YAKIMA., WASHING:.TON 98907-:2129 
TEL 248-1900 AREA CODE. 509 
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10/25/88 

10/27/88 

COSTS: 

.10/12-13/88 

12 
. 10/14/88 
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25 
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26 
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• • 
Conference with Chris Tait 

Review State's Response to Motion 
for Discretionary Review 

Photocopying of approximately 1000 
pages (Motion for Discretionary 
Review; Statement of Grounds for 
Direct Review; all attachments) 
at 10 cents per page 

Barry Brammer, mileage expenses 
at 22.5 cents per mile for round
trip (Yakima to Olympia) for filing 
Motion for Discretionary Review 

RECAPITULATION 

TOTAL IN-COURT HOURS: 0.0 hours 
at $60.00 per hour: 

TOTAL OUT-OF-COURT HOURS: 27.75 hours 
at $50.00 per hour: 

TOTAL COSTS 

TOTAL: 

1.0 

.5 

$ 100.00 

75.00 

$ -0-

1,387.50 

175.00 

$1,562.50 

2-BOTHWELL TIME STATEI'!Et<--r '-AW OE='FICES OF" 
PREDILETTO. HALPIN, CANNON, 

SCHARN!KOW & BOTHWELL, P.S. 
:!OZ N. 3RD ST., P, 0. BO:X: 2!29 

YAKIMA, WASHINc;TON 98907-.2129 
TE!:L. :248-l.!il!OO A.mt.lo. COOE !509 
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RECORD OF TIME 
CHRISIOEHER IAII OCIOBER 31. 1988 
STATEvs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activity TIME 

10/3/88 Out ConfDP, IV 2.50 

10/4/88 Out ConfDP,IV 2.00 

10/5/88 Out Jail Conf, DP, IV A 1.50 

10/7/88 Out Conf DP. IV, review 1.50 

10/10/88 Out Conf, TAB, jail, research 5.00 

10110/88 Out ~ 280 Miles at 22.5 cents = $63.00 * 

10/11/88 Out Research (Seattle) 9.00 

10/12/88 Out Research, motions, conf RLHA 5.00 

10/13/88 Out Research (Harrah) 6.00 

10/13/88 Out ~45 Miles at 22.5 cents= $10.13 .. 
10114/88 Out Conf TAB. RLHA 3.00 

10117/88 Out Review mit, record, DP 2.00 

10/18/88 Out Review Record 1.00 

10/20/88 Out Conf DP, jail 1.00 

10/24/88 Out Conf DP, LE, jail 2.00 

10/25/88 Out Conf DP, RLH, TAB, review 3.00 
record 

10/26/88 Out Review mitigation 2.50 

10/27/88 Out Read Statements 2.00 

-1- TAIT 
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10/28/88 Out 

10/31188 Out 

10/31/88 Out 

Conf DP, LE, review record 2.00 

Travel, Harrah, Conf wit, DP 6.00 

"50 Miles at 22.5 cents = $11.25 • 

57.00 Out-Of-Court Hrs at $50.00 Per Hour 
375.00 Miles at 22.5 Cents Per Mile 

TOTAL 

• 

= 
$2,850.00 
$ R4.38 
$2,934.38 



' . . ·· ' ' ., • • 
RECORD OF TIME 

DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT 

10/17/88 Out 

10/18/88 Out 

10/19/88 Out 

McNeil Activity 

Review Fitz materials, jail conf c1 
client study /tasks, contact wits 
(NB) cons BM, LD, Cons school, 
LD V of W re: MG, conf VF 

Cons ]W, conf VF, LDC, KR, locate 
wit NB, LD, Cons KR, jail conf cl, 
photog./prints taken, developed, 
reviewed. 

I'V wits Wapato (TS, S, KH), photog, 

TIME 

6.75 

5.75 

6.00 
locate wit (PM) I'V mit wit, jail conf CT. 

10/19/88 Out *30 miles at 22.5 cents = 6.75 * 

1/20/88 Out jail conf (JS), jail cl, conf VF, 4.25 
conf CT, locate RD. prepare mit 
materials< cons RE: ed mats/client 

10.21/88 Out Locate witts ( N.C. SR) Conf CT. JS 3.00 

10/24/88 Out Jail conf cl, LD cons TS, PACE, conf VF, 2.50 
research RE: A 1 & Motion 

10/25/88 Out LD Cons PACE, Conf VF, prepare 5.00 
materials SON, NM, WJ visit, Yak Her 
Cons WC Re: client ed 

I0/26/88 Out Prepare mit materials biogs, conf CT, 3.50 
locate DP 

10/27/88 Out I'V KB, PL. L W, locate DP, locate RD. 3.75 
Cons WC, jail conf c1 

10/28/88 Out Cons WC, Re ed LD Cons, Mrs C RE: 4.00 
RD. DC, locate RD. DC, Conf CT 

-1- PARKER 
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10/31/88 Out 

• • 
Review photos, locate wits (DS, LC) 
Harrah, Wapato, etc., I'V (PD) Conf 
CT. conf VF, wrtie letter to JMN 

49.50 HRS at $25.00 Per Hour 
30 Miles at 22.5 Cents Per Mile = 

TOTAL = 

-2-

5.00 

$1,237.50 
6.7'1 

$1,244.25 

PARKER 
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OCT 1 9 1988 ...,..J 

Roll No. 337 2G9 
BETIY MCGILLEN, Y~_\IMA COUNTY CL RK 

'88 OCT 19 PrJ ~ 27. 
IN THE SUP~IOR CO."!JRX OF THE STATE OF WASHINGTON 

EX of!M~J§R/tpJ}. YAKIMA COUNTY 
SUPERIOR COURT 

STATE OF W AStfliNG'PGlN)INGToh 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY FOR INVESTIGATORY 
FEES AND EXPENSES 

The Court having considered the DEFENDANT'S MOTION for 
ORDER APPROVING PRIVATE INVESTIGATOR FEES and EXPENSES 
and attached Declaration of Counsel, now, therefore, 

IT IS HEREBY ORDERED that the following be paid by the 
appropriate Yakima County Office forthwith: 

( 1) The sum of $1,056.25 payable to DIANA G. PARKER, 
in care of the Office of Attorney Christopher Tait. 

DATED THIS 19 
...... 
"\ 

-++---~7ftzt!'Jr:E;~:;t?.Jif.J i'\ 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 1 

F. 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

103 SOU1H THIRD STREET 
YAKIMA. WASHINGTON 98901 

TELEPHONE 1509)248·1346 
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PRESENTED BY: 

~L~ ~rA.v. CHRISTOPHER~IT 
Of Attorneys For Defendant McNeil 

ORDER AUfHORIZING PAYMENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 2 

• 

CHRISTOPHER TAIT 
A.TIORNEY AND COUNSELOR AT lAW 

103 SOIJTH THIRD STREET 
YAKIMA. WASHINGTON 98901 
TElEPHONE {509] 248·1~6 
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· ·· ~-.:., ;_ ,, BETTY MCGILLEN 
YAKIMA COUNTY CLERK 

IN THE SUPERIOR ~gM_fTof8rFW!rf)MTE OF WASHINGTON 
IN AND EQ~7~ ~pMA c©flmTY 

EX OFc-1, ... , .·ILLEfot 
' '-'IO C' c ' 

STATE OF W ASHINGTONy,::,u:~RioJl c~uRK or: 
I<A) tuAS RT 

.. Hi!N:;-0 , 
Plaintiff, ) NO: "88-1-00428-1 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 

MOTION 

CO:tviES NOW the above-named Defendant, RUSSELL DUANE 
McNEIL, by and through his attorneys, and moves this Court for 
the authorization of payment for investigatory services. 

THIS_ MOTION is based upon the record and file herein and 
the accompanying DECLARATION OF COUNSEL. 

DATED THIS _ti._ DAY OF OCTOBER, 1988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 1 

~,fo: 
Of Attorneys for Defendant 
McNeil 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSaOR AT LAW 

1 03 SOLFTH THIRD STREET 
YAKIMA, WASHINGTON 98901 
TELEPI-IONE (509)248·1345 
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DECLARATION OF COUNSEL 
O:IRISTOPHER T AIT, under penalty of perjury of the laws of 

the State_of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court-appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 
Diana G. Parker has been authorized to pursue investigatory 
services on behalf of the Defendant McNeiL An Order Authorizing 
Investigatory Services and Setting Rates was entered in the 
above-entitled cause and signed by the Honorable F. james Gavin 
approving said investigatory services and authorizing payment of 
her automobile mileage to be reimbursed at the rate of 22 1/2 
cents per mile. Diana G. Parker was further authorized to sub mit 
statements, through counsel, on or about the 1st and the 15th day 
of each month. 

Attached hereto and incorporated by reference for approval 
is the statement of Diana G. Paker for the private investigatory 
fees and expenses for her services from October 1, 1988, to 
October 15, 1988, performed by her on behalf of the above
named Defendant, McNeiL 

SIGNED AND DATED at Yakima, Washington, this .l5._ day of 
OCTOBER, 1 988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES2 

of Attorneys for Defendant 
McNeil 

CHRISTOPHER TAIT 
ATTOPJ\IE't AND CDUNSELOF=I AT LAW 

103 SDLJTH THIRD STREET 
YAKIMA, WASHINGTON 98901 

TELEPHONE !S09] 248·1346 



. . • • 
RECORD OF TIME 

DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE -IN/OUT McNeil Activity TIME 

L0/3/88 Out Conf Cf, prepare mit materials 5.50 
locate DR. jail conf cl, LD Cons 
MSG RE: photos, review ed 
transcritps, chart same 

10/4/88 Out Conf Cf, prepare mit materials 3.00 
LD Cons CPS, Topp/Sea 

1.0/5/88 Out Conf CT, jail conf cl 2.00 

10/6/88 Out Conf FG, letter Re client, jail conf 4.25 
client, review decline stats, pre-
pare decline materials 

10/7/88 Out Letter to JM, conf DC, prepare 3.00 
housing record, conf B M RE: ed. 
materials for client 

10/10/88 Out LD Cons WB, conf Ct, check records 5.50 
for Sj, investigate Sj details, cthse, 
pul conf, Sj, locate wits 

10/11/88 Out Locate wits (JK, SR,) jail conf cl, 3.75 
cons LP, conf VF 

10/12/88 Out Doc retrieval/delivery (motion), 6.00 
locate wits (jB, JP) research RE DP, 
conf client< conf Ct 

10/13/88 Out Conf Ct, jail con JS, locate wits 6.00 
(Harrah), Cons DOC, US Gov empl 
RE (LN, SIRS) motion prep tasks, 
copies jail conf (JC) interview wits 

10/14/88 Out Jail conf cl, TAB, read materials l£2 
(trial prep), conf Ct 

-1- PARKER 



-· • • 
42.25 HRS at $25.00 Per Hour= 

TOTAL = 

$1,056.25 

$1,056.25 

P;A.F.KER 
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OCT 1 3 1988 ll1J 
Ron No. 336 tf 
a"""' 9-qz 
~· '.i MCGIUEN YAKIMA MU 

• ' "'-' NTY ClERK 

IN THE SUPERIOR qQJJ;g'f OpTHE·STA;fE OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, . ) 
) 

Plaintiff, ) 
) 

VS. ) 
) 

RUSSELL DUANE McNEIL, ) 
) 

Defendant ) 

'•' I 

. ,.--
' .. : 

... , --
NO: 88-1-00428-1 

ORDER OF INDIGENCY 

THIS MATTER having come on regularly for presentation,the 
Court finding that the Defendant lacks sufficient funds to 
prosecute an appeal herein, and applicable law_ grants Defendant a 
right to review at public expense to the extent defined by this 
order, now, therefore, 

IT IS HEREBY ORDERED, as follows: 

1. RUSSELL DUANE MCNEIL is entitled to counsel for 
discretionary review wholly at public expense. 

2. CHRISTOPHER T AIT and THOMAS BOTHWELL are 
appointed as counsel for review. Appointed counsel may be 
assisted by court appointed private investigators. 

28 3. RUSSELL DUANE MCNEIL is entitled to the following at 
2U public expense: 
30 

31 

32 

33 ORDER OFINDIGENCY 1 

CHRISTOPHER TAIT 
ATTOFWEY AND COUNSELOR AT LAW 

103 SOUTH THIFU STREET 
YAKIMA, WASHINGTON 98901 

TELEPHONE (509)248-1346 
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a. Those portions of the verbatim report of 
proceedings reasonably necessary for review as follows: 

1) 

2) 

Argument on Motion to Strike Notice to 
Seek the Death Penalty. 
Additional proceedings as required. 

b. A copy of the following clerks papers: 

1) Any necessary to present the argument 
regarding motion to strike death penalty 
notice. 

c. Preparation of original documents to be reproduced 
by the clerk as provided in Rule 14.3(b ). 

d. Reproduction of briefs and other papers on review 
which are reproduced by the clerk of the appellate court. 

DATED this \5 day of October, 1988. 

Presented by: 

a ... ~~; .. 
CHRISTOPH TAIT 
Attorney for Defendant McNeil 

ORDER OF INDIGENCY 2 

CHRISTOPHER T AIT 
AITOFI\IEY AND COUNSELOR AT LAW 

103 SOUTH THJFD ST~ET 
YAKIMA, WASHINGTON 98901 

TELEPHONE 1509) 24S.134B 
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I , 

,. ' IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL_DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) _________________________) 

No. 88-1-00428-1 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

The Court having considered the MOTION FOR ORDER 

APPROVING ATTORNEY FEES AND EXPENSES for the months of August and 

September of 1988, it is hereby: 

ORDERED that the following be paid by the appropriate 

Yakima County office forthwith: The sum of $1,827.50 payable to 

attorneys THOMAS BOTHWELL and PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S., 302 North Third Street, P.O. Box 

#2129, Yakima, 

DATED 

PRESENTED BY: 

Wl'_, 98¥J7. 

this _/.0 __ day 

~B'Q;;ELL 

of October, 1988. 

f 

Of Attorneys for Defendant McNeil 

I I I 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

LAW OFFICES OF 
PREDILETTO. HALPIN. CANNON. 

SCHARNIKOW & BOTHWELL, P.S. 
302: N. 3RD ST., :P. 0, EIOX 21%.9 

YAKIMA., WASHINGTON 98907...2.129 
Tii:L. 248-1900 ARI!.A. CoDE 509 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) ___________________________ ) 

MOTION 

No. 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION FOR 
ORDER APPROVING ATTORNEY FEES 

The undersigned attorney for the above-named Defendant, 

21 ·RUSSELL DUANE McNEIL, moves this Court for an order approving 

22 attorney's fees for the undersigned defense counsel for the months 

23 of August and September of 1988. 
24 This motion is made and based upon the record and file 

25 herein and the below DECLARATION OF COUNSEL. 
26 

27 

28 

29 

30 

32 

33 

34 

35 

36 

DATED this 6th day of October, 1988. 

Sf.X~ 
Of Attorneys for Defendant McNeil 

DECLARATION OF COUNSEL 

THOMAS BOTHWELL, under penalty of perjury of the laws of 

-the State of Washington, hereby certifies and declares that the 

following is true and correct: 

I-DEFENDANT'S MOTION/DECLARATION 
RE PAYMENT OF ATTORNEY FEES 

-~'~-

LAW OFFICES OF 
PREDIL.ETTO. HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
:!102 N, 3RD ST., p, 0. BOX 2129 

YAKIMA, WASHINGTON 98907-.2129 
T~!:L. :246-1900 AAEA CODE !509 
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The undersigned is one of the court-appointed attorneys 

for Defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and incorporated by reference is my 

statement of time expended in this case for the months of August 

and September of 1988. 

SIGNED AND DATED at Yakima, Washington, this 6th day of 

October, 1988. 

Of Attorneys for Defendant McNeil 
I I I 

2-DEFENDANT'S MOTION/DECLARATION 
RE PAYMENT OF ATTORNEY FEES 

l-AW OFFICES OF 
PREDILETTO. HAL.PIN, CANNON, 

SCHARNIKOW B: BOTHWELL, P.S. 
302 N. SRC ST., p. 0, BOX 2!29 

YAKIMA, WASHINGTON 99907-.21:29 

Tli:L. 2.49-1900 AREA COD!: 509 
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L. E. P~EDILEI.O 

WI!..L.IAM L, HALPIN 

GOM~P:.....: CANNON 

Wt-'!. T. SCHA.RNIKOW 

THOMAS BOTHWELL 

• • 
LAW OFFICES OF 

PREDILETTO. HALPIN, CANNON, 
SCHARNIKOW & BOTHWELL, P.S . 

.302 NORTH THIR:l srqE!::-:" 

POST OF"F'ICE BOY 2.12.9 

YAKIMA, WASHINGTON 98907-2129 

S T A T E M E N T 

TELEPHC,.NE 

AREA C:.OE 509 

24S-1!0:100 

August and September 1988 Legal Services Rendered 

ATTORNEY: 

RE: 

Date: 

8/11/88 

.8/18/88 

.8/18/88 

9/05/88 

9/06/88 

9/06/88 

9/07/88 

9/07/88 

9/07/88 

.9/08/88 

9/08/88 

THOMAS BOTHWELL and PREDILETTO, HALPIN, CANNON, 
SCHARNIKOW & BOTHWELL, P.S. 

STATE OF WASHINGTON v. RUSSELL DUANE McNEIL, 
Yakima County Cause No. 88-1-00428-1 

Description: Time: 

Research 3.5 

Telephone conversation with Chris Tait .75 

Telephone conversation with Mike Frost 
and Rick Ho££man .5 

Research 3.5 

Telephone conversation with Chris Tait .25 

File review; prepare £or 9/19/88 
hearing 5.0 

Telephone conversation with Rick 
Ho££man .25 

Research regarding discretionary/ 
interlocutory appeal 3.5 

Telephone conversation with Howard 
Hansen, prosecutor 1.0 

File review 1.5 

Meeting with Chris Tait 1.0 



.. 
STATE v. RUSS. McNEIL 
August/September Time Statement 
October 6, 1988 

• 
Page Two 

Date: 

9/08/88 

9/08/88 

9/08188 

9109188 

9112188 

9115188 

9/19188 

"9/21/88 

9126/88 

I I I 

Description: Time: 

COURT HEARING 4.0 

Meeting with Messrs. Frost and 
Hoffman, then Sullivan and Hansen 1.25 

Telephone conversation with Chris Tait .25 

File review; research; memos to file 2.0 

Meeting with Chris Tait 1.0 

Research 2.25 

Telephone conversation with Chris Tait .5 

Meeting with Chris Tait; review 
proposed Findings of Fact, etc.; 
letter to Judge Gavin 1.0 

Meeting with client; file review; 
research regarding discretionary review 2.75 

TOTAL IN-COURT HOURS: 4.0 hours 
at $60.00 per hour: 

TOTAL OUT-OF-COURT HOURS: 31.75 hours 
at $50.00 per hour: 

TOTAL: 

$ 240.00 

1,587.50 

$1,827.50 
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· .V. YAK!••• 

IN THE SUPERIOR COURT OF THE STATE OF W ASHINGTot.t couNrv ~~"'· 
I;N AND FOR YAKIMA COUN1Y 

. " 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 88-1-00428-1 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY 

The Court having considered the MOTION FOR ORDER 
APPROVING ATTORNEY AND PRIVATE INVESTIGATOR FEES AND 
RXPENSES for the month of September, 1988, it is hereby: 

ORDERED that the following be paid by the appropriate 
Yakima County Offic~-itJ;r 

( 1) The sum of-i ~cJOpayable to attorney CHRISTOPHER 
TAIT, 103 South Third Street, Yakima, WA 98901; 

(2) The sum of $841.25 payable to DIANA G. PARKER, in 
care of the office of attorney Christopher Tait. 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY 1 

CHRISTOPHER TAfT 
ATIDRNEY .AND COUNSELOR AT LAW 

103 SOUTH THIRD STREET 
YAKIMA, WASHINGTON 98901 

TELEPHONE (~09) 248·1346 
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DATED this 

PRESENTED BY: 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY 2 

• 

I 
/lr •, ' 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LO.W 

103 SOUTH THIRD STREET 
YAKIMA, WASHINGTON 98901 
TELEPHONE {509)248-1346 
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' ' 
·~ STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DEO...ARATION 
FOR ORDER APPROVING 
ATTORNEY AND PRIVATE 
INVESTIGATOR FEES AND 
EXPENSES 

MOTION 

THE UNDERSIGNED attornev for the above-named Defendant, 
RUSSELL DUANE McNEIL, moves this Court for an order approving 
attorney's fees for defense counsel, and private investigator fees 
and expenses, for the month of September, 1988. 

THIS_MOTION is based upon the file and record herein and 
the below DECLARATWN OF COUNSEL. ~ 

DATEDthis b-dayof Oc-±o , 1988. 

Attorney for Defendant McNeil 

DEFENDANT'S MOTION AND 
SUPPORTING DEO...ARATION 
FOR ORDER APPROVING 
ATTORNEY AND PRIVATE 
INVESTIGATOR FEES AND EXPENSES 1 CHRISTOPHER TAIT 

ATTORNEY AND COUNSELOR AT LAW 
103 SOI.ITH THIRD STP.EET 

YAkiMA, WASHINGTON 98901 
TELEPHONE {!309] 248-1346 
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DECLARATION OF COUNSEL 

CHRISTOPHER T AIT, under penalty of perjury of the laws of 
the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court- appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and incorporated by reference are 
statements of counsel and our private investigator for the month 
of September, 1988. 1 

SIGNED AND DATED at Yakima, Washington, this 0 day 
of October, 1988. 

Attorney for Defendant McNeil 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
ATTORNEY AND PRIVATE 
INVESTIGATOR FEES AND EXPENSES 2 CHRISTOPHER TAIT 

AlTDRNEY AND COUNSELOR AT LAW 
103 SOUTH THIFD STREET 

YAKIMA, WASHINGTON 98901 
TELEPHONE {509] 2-"8-1346 
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RECORD OF TIME 
CHRIS!QPHER TAl! Segtember 30, 1988 
STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUf McNeil Activity TIME 

9/1/88 Out Conf DP, review new materials 2.00 

9/2/88 Out Conf CSS, review new materials 2.00 

9/6/88 Out Prepare for pre-trial, review records 2.00 

9/7/88 Out Conf DP, review records, prepare 
motions 2.00 

9/8/88 IN Conf I AB, DP, Court 8.00 

9/9/88 Out Conf DP, prepare file material 2.00 

9/12/88 Out ConfDP, TAB 1.00 

9/14/88 Out Review for Petition for review, 
Conf DP, research 2.00 

9/16/88 Out Conf DP, review records 1.00 

9/19/88 IN Court 1.00 

9/19/88 Out Prepare Pleadings, review Memo 3.00 

9/20/88 Out Research, review, conf DP 2.00 

9/21/88 Out Review for pre-trial; Conf TAB 
Prepare Scheduling Order 2.00 

9./22/88 IN Court 1.00 

9/22/88 Out Conf cl, review records, conf DP 3.00 

9/23/88 Out Review materials (educational) 1.00 

9/26/88 Out Conf DP, review records 1.00 

-l- TAIT 



. . . • • 
9/27/88 Out Conf DP, LD Consult, motion review 2.00 

9/28/88 Out Conf DP, review Order denying 2.00 
-:(' '3 o 1 S"' oa • oo c::..:r 

& ..r<:r.OO Out-Of-Court Hrs at $50.00 Per Hour = $1,-45'6.00 
10.00 In-Court Hrs at $60.00 Per Hour = $ 600.00 

TOTAL ~ $2,959.00 
£..\<eo .•o G"\ 

-2- TAIT 
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RECORD OF TIME 
DIANA PARKER STAT:Itv~CRUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-l-00428-1 

~'"" I -, uo lj,_,; ~ L),;. L.: -

DATE IN/OUT ·· ' · 'McNeil Activity 

9/16/88 Out 

9/21/88 Out 

9/21/88 Out 

9.122/88 Out 

9/23/88 Out 

9/26/88 Out 

9.1'27 /88 Out 

9/28/88 Out 

9./29/88 Out 

9/30/88 Out 

-
LD Cons KM, review crim records, 

Y ~ , .. ResearclfRE: declaration . . :;: ~ .,.! . 

Conf VF, Cons MB 

Conf CT, jail conf cl, locate 
mit wit D.H., cons OAC RE 
declination stats 

Conf CT, jail conf cl, ]CS, ]G, copies, 
research 

Locate wits (Dr H, SS, NB), research 
RE: CPS/SSI materials. Locate edu 
wits/records. 

LD Cons DSHS, Conf CT, review CPS 
records, jail conf cl., LD Cons 
DSHS, research SSI data 

LD cons SM, LD Cons CPS, research 
DSHS records, LD Cons RG, Conf CT, 
Conf SSI 

Conf CT. Conf VF, prepare wit biogs, 
review record RE: R/jM, Cons CPSS. 

Conf VF, Conf CT. prepare mit 
materials, charts 

Conf CT, prepare wit biogs, jail 
conf cl, cthouse RE: reg. Cons YSOS, 
jail conf cl, cthouse. 

9/30/88 

TIME 

4.00 

1.50 

2.00 

2.25 

4.15 

5.00 

4.00 

3.00 

2.25 

5.50 

33.65 HRS at $25.00 Per Hour= $841.25 

TOTAL = $841.25 

-l- PARKER 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR YAKIMA COUNTY 

~s~~~TE~OF~~~~~~~--------------') 
) 

Plaintiff,) 

-vs-
) 
) 
) 

~R~U~~~~~D~-~MclUITL~~~---------------') 
) 

Defendant. ) 

I , Robbin K. Wadsworth 

oath, deposes and says: 

NO. 88-1-00428-1 

AFFIDAVIT OF MAILING 

, being first duly sworn on 

I am a citizen of the United States of America and of the 

State of Washington, over the age of 21 years, not a party of the 

above-entitled proceedings and competent to be a winness therein. 

On the 4th day of ~Octo~~be~r ____________ , 19~, I mailed 

copies of the NOI'ICE FOR DISCRETIONARY REVIEW 'ID SUPREME CDURT 

in the above-entitled matter: 

TO: Hc"ward Hansen/Prosecuting Attorney's Office/Ccurthouse/Yakilna, WA 98901 

Attorney for Plaintiff 
~~~==-----------------------------

TO=---------------------------------------------------------------
Attorney for 

TO=---------------------------------------------------------------
Attorney for 

TO=------------------------------------------------------------------
Attorney for 

U&~ll]r·, I l ( 
OCT 4. 1988 ~ · 

BETIY McGILLHJ 
YAKIMA COUNTY CLE:RI; 

BETTY McGILLEN 
Yakima County Clerk 

_...-; ,.-- \ 
/ ~/ .. / J 

By f'U.J...-_.-,(~ -:-.L.. . lu ~<-<-.__,.~ 
. D~uty Clerk 

SUBSCRIBED AND SWORN TO before me this 4th day of 

__,_Qc"""'to'-'ber'-='----------------- I 19 88 • 

"!/ a r 

NOTARY PUBLIC ~n an for the State 
of Washington, resi.ing at Yakima. 
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STATE OF 

vs. 

RUSSELL 

• 
lJ I" ' . 

I " '. • 

• 

IN THE SUPERIOR COURT OF THE'·'STATE OF WASHINGTON 
IN AND FOR "THE co'iJNTY·'·oF YAKHlA 

WASHINGTON, ) 
) 

Plaintiff, ) No. 88-1-00428-1 
) 
) NOTICE FOR DISCRETIONARY 
) REVIEW TO SUPREME COURT 
) 

D. HcNEIL, ) 
) 

Defendant. ) 

Russell McNeil, Defendant above-named, seeks review 

by the designated appellate court of the Order Denying 

Defendant's Hotion to Dismiss State of Washington's Notice of 

Special .Proceeding to Seek the Death Penalty, entered 

September 27 1 1988. ~ 

DATED thi 1988. 

Notice of Discretionary Review -1-

LAW OFFICES OF 
PREDIL.ETTO. HALPIN. CANNON, 

SCHARNJKOW & BOTHWELL. P.S. 
302 M. 3RC ST,, P. 0. EIOX :Zt2.5io 

YAKIMA, WASHINGTON 98907...2229 
TE:t.. 24S·1900 AREA CODE 509 );0 
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Names and addresses of attorneys for the parties: 

For the Defendant: 

THOMAS BOTHWELL of 
Prediletto, Halpin, Cannon 

Scharnikow & Bothwell 
P.O. Box -2129 
Yakima, WA 98907 
{509)248-1900 

CHRISTOPHER TAIT 
103 South Third Street 
Yakima, l'IA 98901 
(509) 248-1346 

For the-Plaintiff: 

Jeffery Sullivan, Prosecutor 
Howard Hansen, Deputy 
Yakima County Courthouse, 
128 North Second Street 
Yakima, WA 98901 
(509)575-4141 

Defendant: 
Russell D. 
c/o Yakima 
Yakima, l1A 

McNeil 
County Jail 

98901 

Notice of Discretionary Review -2-

L.A.W OFFICES OF 
PREDILETTO. HALPIN. CANNON. 

SCHARNIKOW & BOTHWELL. P.S. 
:;102. N. 3RD ST., P. 0. BOX 2.12.9 

YAKIMA, WASHIN~TON 98907-2129 
TEL. 248-'1900 AREA. CODE !509 



• • CHRISTOPHER T AIT 
ATIORNEY AND COUNSELOR AT LAW 

September 22, 1988 

. -· 
1 03 SOUTH THIRD STREET 

YAKIMA, WASr.liNGTON 98901 
TELEPHONE [5Dgl f~B-13_46 

--~; : ... :::- r-. 

.. -·· . i. 

'•J, 

.. -.. __ _ 

1 ~ ' • 

: . \ . 
' - -, -

'vTTV '.-~r·; L' cl: L~!:. . 1 r ... !~;~l· :...-._:\~ The Honorable F. james Gavin 
Yakima County Superior Court 
Yakima County Courthouse 
Yakima, Washington 98901 

.. 
. ~·i -._.: 

YAri!MA GQ!JNiY Gi.Ef\i\ 

Rc: St:1te v. McNeil 

Dear judge Gavin: 

Counsel were advised yesterday at about 3:00 P.M. that this matter 
was set for 1:30 P.M. today. Pleadings were served by the 
Prosecutor at 4:55 P.M. yesterday. Mr. Bothwell is in Seattle. I have 
office appointments set for this afternoon which I can reschedule if 
necessary. 

The Court Administrator has not had time to note the matter for 
hearing.· All these arrangements have been made by telephone. 

Defense counsel will NOT approve the pleadings prepared by the 
prosecution. Defense counsel WILL present proposed pleadings, but 
not today. 

I respectfully submit that today's hearing should be stricken, and 
this case should be renoted for Monday, September 26, 1988. I will 
appear today oniy lo object to improper notice, and improper service. 

Please call me if I may be of further assistance. 

Thank you for taking the time to listen to our scheduling problems. 

sin;~rl~~-. _ 
~ p 

CHRISTO 
1 

ER T~ 
Cf:pb 
cc: jeff Sullivan 

Tom Bothwell 
Rick Hoffman 
Mike Frost 
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d: SEP 2 8 1988 
PREDILETTO, HALPIN. CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 

L. ~. F'R!::.DILETTr:• 

WILLIAM L HALPIN 

GOMER L. C.&.NNON 

Wt-1. T. SChA,;:?~JIKOW 

THO"'AS aOTHWELL 

302. NORTH THIQD STRE:E:T 

POST OFFICE: BOY 2129 

YAKD1A, WASHINGTON 98907-2129- -. 
AREA CODE: 509 

248-1900 

September 21, 1988 

THE HONORABLE F. JAMES GAVIN 
Yakima County Superior Court 
Yakima County Courthouse 
Yakima, WA 98901 

Dear Judge Gavin: 

...... 
c . - ..... ,, : ,. 

' ' ,:1 I ' ! ~ 

RE: STATE v. RUSSELL McNEIL 
No. 88-1-00428-1 

If you recall, at the last hearing in this case, the State 
represented to Your Honor that it would have a proposed order to 
present to the Court by last Friday. Since approximately the 
middle of last week, defense counsel have repeatedly inquired of 
the State as to when an order would be proposed. Today, 
Wednesday, at approximately 5:05p.m., I had the opportunity to 
review for the first time the proposed FINDINGS OF FACT AND 
CONCLUSIONS OF LAW which were delivered to the office of co
counsel Chris Tait apparently approximately 20 minutes earlier. I 
understand the Prosecutor's Office is now proposing that we have 
the proposed orders considered by you tomorrow, Thursday. 

I ask that the proposed Findings and Conclusions not be considered 
by Youo:- Honor on Thursday. I am out of town on Thursday and 
Friday. I ask that we schedule a hearing any time Monday, 
September 26. It may be that after further reflection and an 
opportunity to review the proposed Findings and Conclusions, 
counsel for Mr. McNeil will not find it necessary to propose 
alternative Findings, Conclusions and Order. However, frankly, 
after having had this very limited opportunity to review the 
papers proposed by the State, I have substantial concerns as to 
their appropriateness. 

I realize the Court wants to get this case moving. I hope my 
request that we have our hearing on Monday rather than tomorrow is 
taken with the understanding that the State has waited all this 
time and after last Friday to finally get something proposed, and 
hopefully waiting two more days can be accommodated. 



• • HONORABLE F. JAMES GAVIN 
RE: STATE v. McNEIL 
September 21, 1988 
Page Two 

Thank you for your consideration. 

TB:sld 

cc: Jeff Sullivan 
Chris Tait 

.. ~ ' 
r, ,, 

• 
i..J I" :: ,-, t:· -
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Roll No. 18 t-'\ 
Bffi:l: McGILlEN, YAJ(JMA COUNTY CLER 

l..l _, 
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'· .. 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKI~~ COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 
vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

NO. 88-1-00428-1 
ORDER DENYING DEFENDANT'S 
MOTION TO DISMISS INFOR
MATION (ORAL) AND TO DISMISS 
DEATH PENALTY NOTICE 

THIS l'Lil..TTER having come on before the undersigned Judge on 

14 Def·endant' e motion to dismiss the information for failure to state a 

15 crime and to dismiss the State's notice of intention to seek the 

16 death penalty because it does not adequately apprise him of the 

17 charges, is constitutionally defective, was not timely filed, the 

18 applicable statute doee not allow execution of an accessory and it 

~ violates state and federal constitutional guarantees against cruel 

20 and unusual punishment; defendant being personally present and also 

21 represented by Christopher Tait and Thomas Bothwell; the State being 

22 represented by Jeffrey C. Sullivan, Yakima County Prosecuting 

23 Attorney, and Howard W. Hansen, Yakima County Deputy Prosecuting 

24 Attorney; ·and the Court having considered the following: 

25 1. Defendant Russell McNeil's Motion for Dismissal of 

26 Plaintiff's Request for Death Penalty (written) and to dismiss the 

27 inrormation for failure to state a crime (oral), 

28 2. All attachments to defendant's above-mentioned motion, 

29 3. State's Me~randum in Opposition to Defendant's Motion for 

30 Dismissal of Plaintiff's Notice of Intent to Seek the Death Penalty. 

O.RDER DENYING 
DEFENDANT'S MOTION- 1 

77 



-- • • 
1 4. All authorities cited in the above memoranda in general and 

2 sp·ecificall:y Thompson vs. Oklahoma, u.s. , 56 L.W. 4892 (June 

3 29, 1988), 

4 5. Yakima County Superior Court Juvenile Court file 

5 No. 88-8-00089-2. 

6 6. Legislative and judicial history of Washington death 

7 penalty provisions, and, 

8 7. Arguments of counsel. 

9 IT IS HEREBY ORDERED: 

10 1. The -information properly alleges first degree aggravated 

11 murder. 

12 2. The notice of special sentencing proceeding adequately 

13 apprises defendant of the charges against him and the underlying 

14 information is not constitutionally defective. 

15 

16 

3. The filing of the death penalty notice was timely. 

4. Defendant's motion to dismiss the notice of special 

17 sentencing proceeding for the reason that the applicable statute 

18 does not specify a person may be executed for being an accomplice is 

19 denied. 

20 5. Defendant's motion to strike the notice of special 

21 sentencing proceeding for the reason that it violates the Eighth 

22 Amendment to the United States Constitution and/or Article I, § 14 

23 of the Washington State Constitution as constituting cruel and 

24 unusual punishment because a 17-year-old is involved is denied for 

25 the reasons stated in the Court's oral opinion dated September 8, 

26 1988, which oral opinion is attached hereto and specifically made a 

27 part of this order by reference. 

28 /I 

29 /1 

30 1/ 

ORDER DENYING 
DEFENDANT'S MOTION - 2 
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1 DATED this 

2 

3 

4 

5 
Christophe= Tait, 

6 Attorney for_Defendant 

7 
Thomas Bothwell, 

8 Attorney for Defendant 

9 
Jeffrey C. Sullivan 

10 Atturney for State 

11 
Howard W. Hansen 

12 Deputy Prosecutor 
Attorney for State 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

day of September, 

ORDER DENY-ING 
DEFENDANT'S MOTION - 3 
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2 

(September 8, 1988) 

THE COURT: Good afternoon, counsel. 

There is really basically one issue before me in the 

arguments that have been made whether or not the Eighth 

Amendment of the United States Constitution and article 1, 

section 14 of the Washington State Constitution prohibit 

execution of anyone under the age of 18 as cruel 

punishment under the state constitution, or cruel and 

unusual punishment under the federal constitution. 

In arriving at a decision of whether or not a person, 

and I guess it would be someone who is 16 or 17, and in 

particular in these cases someone who is 17, is subject to 

capital punishment under the federal and state 

constitutions, or maybe not under the federal and under 

the state, I think it is extremely helpful to have 

reviewed the cases cited from the state of Washington as 

well as the Thomoson case. I cannot, as the prosecution 

asks, consider that Thompson decided a very limited 

issue dealing with Mr. Thompson only and anyone 

who is 15 years of age, or on those particular 

circumstances, because there are guidelines within 

the case which I believe are important to the decision 

in this case. 



r 
\. 

1 

2 

3 

4 

5 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

i~ 21 

22 

23 

24 

25 

Equally important is the Washington State 

Constitution. In the last few years, as pointed out by 

Hr. Frost, the Supreme Court of the state of Washington 

has looked to our constitution to decide constitutional 

issues, recognizing, of course, that the state 

constitution cannot decrease the rights that individuals 

have under the federal constitution. The federal 

constitution affords certain minimum rights, certain 

3 

rights and standards which we are all compelled to follow. 

The Washington State Constitution in some instances grants 

even greater rights to individuals than does the federal 

constitution as evidenced by search and seizure cases 

already decided~ and although one of those has to some 

extent been overruled, the state Supreme Court, 

nevertheless, applies a stricter rule with regard to 

searches and seizures pursuant to the state constitution 

than under the federal constitution. And, in fact, when 

the United States Supreme Court told the Washington State 

Supreme Court it had decided a case incorrectly under the 

federal constitution and that a person's rights had not 

been violated, our Supreme Court said, 8 We11, we will 

decide the case strictly upon the Washington State 

Constitution, and our constitution grants greater 

individual rights under the circumstances than does the 

federal constitution. We won't even decide this under the 
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federal constitution, we will decide it under our own 

constitution.R 

It is becoming increasingly important in this state 

to review the Washington State Constitution. As pointed 

4 

out by counsel, the Washington State Constitution under 

article 1, section 14, reads, "Excessive bail shall not be 

required, excessive fines imposed, nor cruel punishment 

inflicted.R Really the only difference between the Eighth 

Amendment to the federal constitution and the state 

constitution is that Washington prohibits cruel 

punishment1 in other words, cruel punishment cannot be 

inflicted, and does not refer to cruel and inhuman 

punishment. Inhuman is not included in the Washington 

statute. 

I attempted to locate a case which might help me in 

deciding whether or not the state constitution is to be 

interpreted differently than the federal constitution. 

About the only indication I could find is a statement 

contained in the ~ case, which has been cited by 

counsel, and State v. Forrester, at 21 Wn.App. 855. 

Under State v. Forrester, the test which is to be 

utilized is: 

• ••• whether,· in view of contemporary standards of 
elemental decency, punishment is of such 
disproportionate character to the offense as to 
shock the general conscience and violate principles 
of fundamental fairness.• 
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Under Eg~, 108 Wn.2d 734, the court essentially 

affirmed that position (~was decided in 1987) 

although a statement is contained therein that the state 

constitution requires even greater safeguards under the 

circumstances of that case. 

At Page 777, the court in~ states: 

"Under the federal constitution, the death penalty 
may not be imposed arbitrarily and capriciously, and 
the jury must adhere to the substantive factors 
state law lays before it.• 

5 

Then it says our state constitution may require even 

greater safequards, relying upon State v. Bartholomew, the 

second case referred to as Bartholomew II. Quoting from 

Bartholomew II: 

"Where the trial which results in imposition of the 
death penalty lacks fundamental fairness, the 
punishment violates article 1, section 14 of the 
state constitution.• 

None of these cases were in the context of juveniles, 

or people under the age of 18, and let's say for purposes 

of this decision over the age of 15. 

To digress just a little, when an argument is made as 

to one day over 15, or one day over 16, or within one day 

of 16, to me that means nothing because the Supreme Court 

has said at age 15 and below, you shall not impose the 

death penalty. To me that means if 15 years, 364 days, 

23 hours, 59 minutes and 59 seconds old, a person is still 
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15 and you shall not impose it. It is a guideline the 

Supreme Court of the United States has adopted. It does 

not make any difference age-wise, according to them. 

6 

There is some guidance, however, with regard to 

article 1, section 14. If there is a violation of 

fundamental fairness, or if contemporary standards of 

elemental decency have been violatec by imposing the death 

penalty, then I believe our state Supreme Court would 

hold, under those circumstances, a violation of article 1, 

section 14. 

That really does not say a whole lot more than is 

said in Thompson because Thompson -- and I better refer to 

the case and get ·the proper language. Thompson recognizes 

as a very important element to be considered the "evolving 

standards of decency that mark the progress of a maturing 

society." I do not believe that is anything other than 

saying what does society expect under the circumstances? 

What is decent? If you go beyond the bounds of decency, 

then that would be cruel punishment. 

Keeping that in mind, we should all recognize the 

Eighth Amendment and article 1, section 14 really contain 

categorical _prohibitions against cruel and inhuman 

punishment and cruel punishment. I would also quote to 

counsel from page 4894 of 56 Law Week from the opinion of 

Justice Stevens. It says: 
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~The authors of the Eighth ~~endment drafted a 
categorical prohibition against ttc infliction of 
cruel and unusual punishments, but they made 
no attempt to define the contours of that category. 
They delegated that task to future generations of 
judges who have been guided by the 'evolving 
standards of decency that mark the progress of a 
maturing society•.n 

Which sounds quite similar to the statement contained in 

7 

Forrester and what I believe our state Supreme Court would 

rely upon. 

The quotation also leads me to believe there is a 

difference between Justice O'Connor's opinion and that of 

the plurality insofar as related to the legislature. As 

Justice O'Connor says: nLet the legislature do it. Send 

it to the legislature and let them decide what the age 

limit will be. n 

Now, Mr. Tait and Mr. Bothwell have pointed out, in 

response to the argument of Mr. Hansen and Mr. Sullivan, 

that there are several places where the legislatur(~i 
mentioned in the opinion of the plurality and in the 

footnotes, and what have you; but I think there is a 

distinction. The plurality believes the definition of the 

contours of the category, as referred to by Justice 

Stevens, are to be provided by judges and not the 

legislature. They are to be provided by judges, however, 

relying upon what the legislature has done in certain 

circumstances; therefore obtaining certain guidelines from 
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the l~gislature, guidelines from what juries have done, 

guidelines from standards of decency within the community. 

In deciding these cases, I believe I must look first 

to the state of Washington. I am a state judge. Our 

state Supreme Court will undoubtedly be involved in 

determining this issue, whether in these cases or another, 

at least sometime in the near future. I look to our 

constitution first, keeping in mind the federal 

constitution provides minimum standards, and I must adhere 

to the decision in Thornoson insofar as it sets out those 

minimum standards~ but I feel compelled to look to the 

state to see what has been accomplished in the state and 

what guidelines we have in the state of washington. 

One of the critical issues in these cases, at least 

counsel believe, is with regard to the proceedings that 

took place prior to these two men being transferred into 

Superior Court as adults. They were, of course, in 

Superior Court in the juvenile process through a 

declination proceeding. That would be a decline of 

jurisdiction in the juvenile court and being transferred 

to adult court to be tried as adults. 

There is, I believe, a very substantial difference 

between the Oklahoma statutory scheme and the Washington 

statutory scheme. In Washington -- Let me get the 

statute. In washington, under RCW Chapter 13.40, if a 

• 
' • 
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person is 16 or 17 and there is an allegation of a Class A 

felony, which we have here, or attempt to commit a Class A 

felony, a decline hearing is mandatory unless it is waived 

by the court, the parties and the parties' counsel. In 

other words, there must be a decline hearing in the 

state of Washington unless everybody agrees there will not 

be and all waive the hearing. 

Thompson demonstrates the Oklahoma statutory scheme 

is different. The difference is extremely important and 

is demonstrated at page 4905 as follows: 

"Under Oklahoma law, anyone who commits a crime when 
he is under the age of eighteen is defined to be a 
child, unless he is sixteen or seventeen and has 
committed murder or certain other specified 
crimes ... n 

Now that is much the same as Washington; but then it 

continues: 

• ••• in which case he is automatically certified to 
stand trial as an adult.• 

So in Oklahoma if you are charged with the crime of 

murder and you are 16 or 17, you are automatically an 

adult. You are tried as an adult. In the state of 

Washington if you are 16 or 17, you are automatically 

entitled to a hearing where it will be determined whether 

or not you should be tried as an adult. Part of that 

process is set out in case·law, both state and federal, as 
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well as RCW 13.40.110. 

Under RCW 13.40.110, the court may order a case 

transferred after a decline hearing for adult criminal 

prosecution. There must be a finding the declination 

would be in the best interests of the juvenile or the 

public; and the court is required to consider relevant 

reports, facts, opinions, and arguments presented by the 

parties and their counsel. 

10 

Now that seems to sound like almost any other hearing 

except when you consider what must be considered by the 

court pursuant to Kent y. United States, which was decided 

in 1966, and has been elaborated upon by our courts in 

these hearings. If anyone here looks at the record of the 

decline hearing, you will know how extensive it was and 

what all was gone into. They really are quite protective 

of the rights of an individual with a presumption that 

that individual can be as a juvenile rehabilitated and 

treated within the juvenile system unless certain unique 

circumstances are present. 
15 

What is taken into account in some of the factors ~ 

as follows: The seriousness of the alleged offense and 

whether protection of the community necessitates 

prosecution under the adult system. Protection of the 

community. Do community standards dictate there should be 

a transfer to adult court? The degree of premeditation, 



r: 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

willfulness, violence and aggression involved in the 

alleged offense. Well, for purposes of this hearing, to 

me that is not as important as some of the other ones. 

Wrether the alleged offense was against persons or 

property: greater weight being given to offenses against 

persons especially if injury resulted. The prosecutive 

merit of the complaint, the desirability of trial and 

disposition of the entire offense in one court when 

11 

defendants or associates are adults. That does not apply 

here. But the next one is sophistication and maturity of 

the juvenile determined by consideration of his home, 

environmental situation, emotional attitudes, and pattern 

of living)record and previous history as a juvenile and 

prospects for adequate protection of the public, and 

likelihood of reasonable rehabilitation of the juvenile 

through services and facilities currently available to the 

juvenile court. 

A decision was made in these cases following an 

extensive hearing and going into the background of these 

individuals, particularly related to their sophistication 

and maturity, and also as to consideration of their 

emotional attitudes, their patterns of living, their 

environmental situations. It went into the backgrounds of 

these two individuals very extensively. Only after that 

bearing was it determined these people would be 
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transferred to this court, the adult court. They were 

both about 17, between 17 and 18 at the time of this 

offense. 

The court in Thompson did not decide whether 17-year 

olds or 16-year olds can receive the death penalty, and 

chose instead to accept certiorari in two separate cases 

wherein they will decide that issue. I cannot guess as to 

why the court did that. I think the court had before it 

the perfect opprortunity to make the decision: Do we 

apply the death penalty to juveniles? The court chose not 

to. One of the critical reasons, at least I consider that 

they did not do so, is because it was just about 

universally agreed, or at least the conclusion was that it 

was almost universally agreed, anyone who is the age of 15 

should not receive the death penalty because it is: 

• ••• generally abhorrent to the conscience of the 
community. • 

They were looking at the various legislative 

enactments, what ages were set for purposes of applying 

the death penalty, and it seemed to them almost universal 

throughout the states if you are 15 years of age, you are 

not going to be executed because you do not have the 

degree of maturity and sophistication an adult would have. 

However, it is clear from the opinion they did not decide 

the issue as to 16- and 17-year olds, and expressly chose 
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not to do so even after being asked to do so. 

At page 4896 of the opinion the court says: 

"l1hen we confine our attention to the 18 States that 
have expressly established a minimum age in their 
death-penalty statutes, we find that all of them 
require that the defendant have attained at least the 
age of 16 at the time of the capital offense." 

To me it was important to them that someone is at least 

age 16. 

An argument has been made that the legislature must 

set the age and then let the courts act upon that age. 

But what has happened, in the quote I gave initially at 

the start of my opinion, is our Supreme Court has said it 

is up to the judges to make that determination and the 

u.s. Supreme Court has made the determination for 15-year 

olds and has decided, no, but did not make the decision as 

to 16- and 17-year olds. It is up to the courts to render 

that decision. 

I do not feel the Thompson opinion is authority for 

the proposition or can be argued - well, it can be 

argued - but it is not authority for the proposition that 

16- and 17-year olds should not receive the death penalty 

for their actions because it would be cruel and inhuman 

punishment or cruel punishment. I cannot accept that 

argument. I realize juveniles, people under the age of 

18, are essentially presumed not to have the same 

; :: 
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culpability as people who are older. I recognize that 

because the Court recognizes it; however, I believe in 

looking to Washington, and I am looking to the state of 

Washington, at what the citizens·of this state have 

determined and what the legislature has determined, that 

this state feels if, following a proper hearing, a 

declination hearing, a juvenile has the right 

sophistication and maturity, they can have such 

culpability that they can receive the ultimate penalty and 

that is the death penalty. 

The death penalty was reinstated due to a public 

outcry in the state of Washington. To me that speaks very 

loudly in the state of Washington. That does not seem to 

be mentioned in the Thompson opinion whether any of these 

other states had that happen where the death penalty was 

thrown out, suddenly it is reactivated because the people 

get upset, and then the legislature acts on it also. 

Another thing that is important to point out is under 

the juvenile act -- I thought I had a copy of that here. 

But under the juvenile code one of the things the state 

has determined - and I made a copy but I forgot to bring 

it with me - is juveniles should be more answerable for 

their offenses. There is to be greater protection for the 

citizenry from criminal behavior. Juveniles are to be 

more accountable for their criminal behavior. To me that 
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speaks loudly of what the citizens of this state say. The 

citizens of this state, through the legislature and 

through the process of citizen legislation have said, We 

want the death penalty. 

Now, the question becomes: Is it required there be a 

specific age set out? Does Thompson say that? I do not 

believe that is what ~hompson says. I think the state of 

Washington has clearly said, We have set out the 

guidelines. If a person goes through the process from 

juvenile to adult court and all of the background is 

looked into and he or she is determined to have the 

sophistication and maturity to stand trial as an adult, 

more safeguards have been provided, and he or she is then 

subject to all of the penalties imposed by the statute 

which they have violated. The penalties in this case are 

either life without release or parole, or death, depending 

upon what a jury decides, if the jury decides guilt of 

aggravated first degree murder. That, of course, is a 

big hurdle. 

To me, under these circumstances the public has said 

if you commit the crime, you shall be punished 

commensurate with the crime. And when the opinion in 

Thompson says at 4897 - I read part of that to you 

earlier - it says: 

•xhe road we have traveled during the past four 

' ,. 
l 

... 
·.-
• ~· 

' 

'. 

··-

Ill 
____ t'l 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

~-'":""---- ----·:---------- ~-.-----·----., 
I • 
I 16 

decades - in which thousands of juries have tried 
murder cases - leads to the unambiguous conclusion 
that the imposition of the death penalty on a 15-year 
old offender is now generally abhorrent to the 
conscience of the community. • 

I can paraphrase and say in light of Forrester, and the 

o_ther tests as to w.,ether or not the punishment fits the 

crime, that probably it is no~ generally abhorrent to the 

conscience of the community to have two people brutally 

killed. Although no one has ever said anything about 

victims in this case and whether or not the rights of 

victims and I don't find anything like that in the 

Thompson opinion. I think that has something to do with 

the situation -- our legislature has said, Yes, we are 

going to protect our citizens and this is the standard way 

of adopting it. To me that is very important. This is 

the standard way to adopt it. 

Consequently, I believe, No. 1, according to 

article 1, section 14 of the Washington State 

Constitution, there is no prohibition against asking for 

the death penalty in a situation involving 16- and 17-year 

olds herein limited to 17-year olds because they were 17 

at the time. No. 2, I do not believe the Eighth Amendment 

of the United States Constitution, applicable to the 

states through the Fourteenth Amendment, prohibits the 

death penalty in cases-involving 16- and 17-year olds. I 
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look mainly to the state of Washington because I believe 

_Washington has a proper and acceptable procedure. I 

believe it is distinguishable from the situation in the 

Oklahoma case. I also look to the federal opinion and I 

17 

can draw no other conclusion then that when the state asks 

for and gave notice of the death penalty in this case, it 

-is constitutional. 

The motion to have the death penalty aspects of this 

stricken is denied. 

Now, I do not know if counsel have spoken at all 

about guidelines as to time limits for pretrial motions or 

anything, if you had an opportunity to do that. 

MR. FROST: Yes, Your Honor, I believe we have. 

First of all, could the Court order that we be 

provided with a written copy of the Court's oral opinion 

.in this matter? 

THE COURT: So ordered. 

(End of oral opinion. l 
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• 
IN THE SUPERIOR-COURT OF THE STATE 

Roll No. 3 :J $ 17 1"\ 
BETH McGILLEN, YAKIMA COUNTY CLERK 

OF WASHINGTON 

STATE OF WASHINGTON, . ) ·~ '} ~~ 
'•. ;' 

Plaintiff, :I')'"::'! \'t 
NO.IdZ1-~~ ) a ' ' , 

vs. ) od~ DE-gYING FENDANT' S 
) MOTION TO DISMISS STATE 

RUSSELL DUANE McNEIL, ) OF WASHINGTON'S NOTICE OF 
) SPECIAL PROCEEDING TO SEEK 

Defendant. ) THE DEATH PENALTY 

THIS MATTER having come on before the above-entitled court 

on September 8, 1988, upon the motion of the defendant herein; 

the defendant present and represented by Christopher S. Tait and 

Thomas Bothwell, the State of Washington being represented by 

Jeffrey c. Sullivan, Prosecuting Attorney and Howard W. Hansen, 

Deputy Prosecuting Attorney for Yakima County; the court having 

previously entered Findings of Fact and Conclusions of Law 

herein, and being fully advised in the premises; now, therefore, 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the motion 

made by the defendant herein to dismiss the State of Washington's 

Notice of Special Sentencing Proceeding to seek the death penalty 

is hereby denied. 

fO!ll 3~ ~ 'D ,'/' (J/ o'ln llflero filmed lJdj 
SEP 2 81988 

Roll No. 

BETT.Y. MCGillEN YA ''I"A r>n·u-"""' 
' ... '"" ..., "I ' ClERK 
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DONE IN OPEN COURT this 

Presented by: 

HOWARD W. HANSEN ' 
Deputy Prosecuting Attorney 

~proved as to Form: 

CHRISTOPHER TAIT 
Attorney for Defendant 

THOMAS BOTHWELL 
Attorney for Defendant 

HWHl (C) 

• 
day of September, 1988. 

J U D G E 
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IN THE SUPERIOR COURT OF THE STATE OF W NGTON D 
SEP 2 81988 

IN AND FOR THE COUNTY OF YAKIMA ~~c 
Roll No. ....·..>.,:-, 16 f\ 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

<··, · ·-BEn)~ McGillEN, YAiUMA (!(IUNTY CLE K 
j • • t' 

·NO. 88-1-00428-1 ... x~w~·-~ ·. / 
FINDINGS·'OF· 'F~ 
CONCLUSIONS OF LAW 

THIS MATTER having come on before the above-entitled court 

for hearing on September 8, 1988, on the defense Motion for 

Dismissal of Plaintiff's Notice of Intent to Seek the Death 

Penalty; that the defendant was present and represented by his 

attorneys Chris Tait and Tom Bothwell; the State of Washington 

being represented by Jeffrey c. Sullivan, Prosecuting Attorney 

for Yakima County, Washington and by Howard w. Hansen, Deputy 

Prosecuting Attorney for Yakima county, Washington, and the court 

having considered the memorandums submitted on this issue in this 

case as well as previous records made in this case and having 

heard the arguments of counsel and being fully advised in the 

premises, the court now makes and enters the following: 

FINDINGS OF FACT 

I. 

Michael and Dorothy Nickoloff were an elderly couple, 82 and 

74 years of age respectfully, who were retired and lived alone in 

their single family dwelling in rural Yakima County. In the 

early evaning of January 7, 1988, Mike and Dorothy Nickoloff were 

b·oth brutally murdered in their home, the result of each 

receiving multiple knife stab wounds. Property was removed from 
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2 the house at the time of the murders. The Yakima Sheriff's 

3 Department investigation of these crimes led to the recovery of 

4 the stolen property involved in this case and traced the stolen 

5 property to the two co-defendants Russell McNeil and Herbert 

6 Rice, Jr. As a result of this Yakima Sheriff's Department 
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investigation, Herbert Rice Jr., and Russell Duane McNeil were 

each charged with two counts of Aggravated First Degree Murder, 

one count as a principal and one count as an accomplice to the 

other co-defendant. Notice that the Prosecuting Attorney would 

seek the death penalty in each case was also given. Both 

defendants were approximately 17 and 1/2 years of age at the time 

these crimes were committed. 

II. 

The State of Washington re-instituted the death penalty in 

1981 as a result of the passage of a referendum by the people of 

the State of Washington after washington's previous death penalty 

statute had been found to be unconstitutional. 

III. 

The legislative intent and purpose of the Juvenile Justice 

Act of 1977 was to make juveniles more accountable for their 

criminal behavior and to provide greater protection for the 

citizenry from criminal behavior. See RCW 13.40.010 which is 

attached hereto and made a part of these findings. 

IV. 

A declination hearing was conducted in this case on March 

11, 1988, under the provisions of RCW 13.40.110 wherein the 

defendants Herbert Rice, Jr. and Russell Duane McNeil were 
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2 transferred for prosecution in adult court. See attached 
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Findings of Fact and Conclusions of Law and Order of Declination 

which are hereby made a part of these findings. 

v. 

The people of the State of Washington have also recently 

demonstrated through the passage by our state Legislature of 

various crime victims statutes that the rights of the victims of 

crime and their survivors shall be protected. See the attached 

RCW 7.69 which is hereby made a part of these findings which 

includes the legislative intent that victim's rights be protected 

as vigorously as that of criminal defendants. 

Based upon the above Findings of Fact and the court's oral 

ruling the court now makes and enters the following: 

CONCLUSIONS OF LAW 

r. 

The above-entitled court has jurisdiction over the subject 

matter and of the defendant herein. 

rr. 

The Washington State Constitution is not constrained by the 

Federal Supreme Court's interpretation of the 8th and 14th 

Amendments to the United States Constitution, in the 

interpretation of our state's due process and cruel punishment 

clauses. The Washington Supreme Court has interpreted Article 1 

Section 14 of our Constitution to provide broader protection. 

State v. Bartholomew, 101 Wn.2d 631, 639, 683 P.2d 1079 (1984). 
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• • 
III. 

The principles stated in Thompson v. Oklahoma, u.s. 

____ , 56 LW. 4292, 43 CRrim. LAW Rptr. 3175 dated June 29, 1988, 

are important and provide an approach to the determination of 

this case. The Thompson case does not, however, require that a 

minimum age be set by the legislature in order for juveniles of 

16 or 17 years of age to be eligible for the death penalty. 

The specific ruling in Thompson is limited to 15 year olds 

or younger not being eligible for capital punishment since the 

court only found that the necessary consensus for determination 

of cruel and unusual punishment exist for that age group. 

The Thompson case tells us the categorical prohibition of 

cruel and unusual punishment has been purposefully left undefined 

by the framers of our federal constitution so that future 

generations of judges can decide what is cruel and unusual 

punishment taking into consideration "evolving standards of 

decency that mark the progress of a maturing society." 

IV. 

The Washington test is "· whether, in view of 

contemporary standards of elemental decency, punishment is of 

such disproportionate character to the offense as to shock the 

general conscious and violate principles of fundamental 

fairness." State v. Forrester, 21 Wn. App. 855, 870, 587 P.2d 

179 (1978). 
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• • 
v. 

The declination procedure of a 17 year old juvenile under 

Washington Law is consistent with the principles of the Thompson 

case in that it operates from the premise that juveniles are 

presumed to be less culpable than adults. Further, in order to 

treat a 17 year old juvenile as an adult, the court must 

determine, utilizing the "Kent" criteria, that the individual has 

the proper maturity, and that the alleged criminal acts 

sufficiently raise issues of public safety and concern that the 

juvenile system cannot properly deal with, so that the juvenile 

defendant must be treated as an adult. 

The record in this case clearly supports the court's 

previous Order Declining jurisdiction in this case. 

VI. 

The passage by the Washington State Legislature of the 

Juvenile Justice Act of 1977, the re-inactment of the death 

penalty in this State in 1981 mandated by referendum of the 

p~ople, and the Victim's Rights Act passed by the Washington 

State Legislature in 1985 all show that our developing community 

standard in the area of capital punishment for juveniles is not 

toward limiting the application of the death penalty for 17 year 

old juveniles. 

VII. 

There is no constitutional prohibition against asking for 

the death penalty in the case of a 17 year old juvenile defendant 

since Washington Law has sufficient procedures to protect the 

rights of the accused. 
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DATED this day of September, 1988. 

Presented by: 

>£~~/,: __ 
Prosecut~ng Attorney 

~'U_,l!U 4~ 
ROARD ~HANSEN I 

Deputy Prosecuting Attorney 

Approved as to form; copy 
received; notice of presentation 
waived: 

CHRIS TAIT 
Attorney for defendant, Russell McNeil 

THOMAS BOTHWELL 
Attorney for defendant Russell McNeil 

HWHl (A) 

J U D G E 
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STATE OF WASHINGTO 
,·. . ' ·- ..... . 

IN THE SUPERIOR COURT OF THE 

IN AND FOR YAKI~. COUNTY 
' ''I'• 'I. •-'''' . l() \..•-._. I ,;/,• ,' ·) / ! ! 1 I 

1 
1 

(JUVENILE COURT) 
..... -

STATE OF I-1ASHINGTON, ) ... ,,,,, .. 

) .. , .. --
~Plaintiff, ) NO. ··ss-s-ooo89-2 

) 
vs. ) FINDINGS OF FACT AND 

) CONCLUSIONS OF LAW AND 
RUSSELL DUANE McNEIL, ) ORDER DECLINING JURISDICTION 

) 
Defendant. ) 

THIS MATTER having come on before the above-entitled court for 

hearing on March 11, 1980, on whether or not the Juvenile Court should 

decline jurisdiction over the above-named defendant; that the 

defendant was present and represented by his attorney, Dan Lorello; 

and the state of Washington being represented by Howard w. Hansen, 

Deputy Prosecuting Attorney for Yakima County, Washington; testimony 

and evidence having been presented and received, and the court being 

fully advised in the premises, the court now makes and enters the 

following: 

FINDINGS OF FACT 

I. 

25 The seriousness o= the alleged offense to the community and 

26 whether the protection of the community reguires waiver. 

27 The defendant, Russell Duane McNeil, has been charged with two 

28 counts of Aggravated First Degree Murder, one as a principal and one 

29 

30 
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2 as an Accomplice to his co-defendant, Herbert Rice, Jr. Each charge 

3 is the most serious type of criminal offense possible under Washington 

4 law. 

5 The victims of these crimes, Mike Nickoloff and Dorothy 

6 Nickoloff, were an elderly couple, 82 and 74 years of age 

7 respectively, who were living alone in their single family home in 

8 rural Yakima county. Mr. Nickoloff was quite disabled in that he 

9 required a walker in order to move around. Both victims were 

10 essentially defenseless·to the crimes committed against them. The 

murder of these two individuals occurred in the early evening of 11 

12 January 7, 1988, in the victims' home as part of a robbery in which 

13 property was removed from their horne. Since these alleged acts 

14 involve crimes against persons and property while situated in their 

15 home, they are the most serious type of breach of community safety. 

16 II. 

17 Whether the alleged offenses were committed in an aggressive, 

18 violent, premeditated or willful manner. 

19 Autopsy reports, and the testimony of Sheriff deputies at the 

20 declination hearing both indicate without question that the victims 

21 both met a most aggressive and violent death. Both victims died as a 

22 ' result of multiple stab wounds and both appeared to have received 

23 \.defensive wounds to their hands and arms as they were being attacked. 

24 Mr. Nickoloff was killed as he sat in his chair in the living room of 

25 their home receiving stab wounds to the face, neck and chest. Mrs. 

26 Dorothy Nickoloff was killed. in the kitchen of their horne receiving 

27 numerous stab wounds to the back as she lay on the floor. Both 

28 

29 

30 
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2 victims received so many stab wounds that it is not possible to 

3 

4 

5 

6 The alleged offense was against persons or against property. 

7 The victims, Mike and Dorothy Nickoloff, were killed as a result 

8 of multiple stab wounds and property, that is, two television sets 

9 were taken from their home as part of this crime. The property taken 

10 has~since been recovered and directly traced back to the two co-

11 defendants in this case. 

12 IV. 

13 
The 

);Q..,se c ultv e 
· merit of the com laint '"hether there is evidence 

14 
on which a grand jury mav be expected to return an indictment. 

15 
The information in this case accuses each defendant of murdering 

16 
one victim himself and acting as an accomplice to the other murder by 

17 
his co-defendant. The crimes were discovered very shortly after their 

18 
occurrence so that the Yakima County Sheriff's Department was able to 

19 
adequately preserve available evidence. The property stolen from the 

20 
victims' house during these crimes has been recovered and has been 

21 
directly traced back to the two co-defendants. Both defendants have 

22 
given the police statements implicating themselves in the crimes. The 

23 
allegations of these cases therefore appear to be highly meritorious. 

24 

25 
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30 
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• • 
v. 

The desirabilitv of trial and disposition of the offense in one 

court when the juvenile's associates in the alleged offense are 

adults. 

This criteria appears not be appropriate as both co-defendants 

charged in this matter are juvenile and are both facing declination 

hearing at this time. 

VI. 

Soohistication and maturitv of the juvenile considering his home 

environment. emotional attitude and pattern of living. 

Russell McNeil was born on August 15, 1970, and is approximately 

17 and a half years of age. He has lived with one of his parents 

until approximately November of 1987. At that time, he began living 

with his 20 year old brother in Wapato, Washington, and was attending 

Pace Alternative High School. There is no evidence that indicates 

Russ~ll McNeil suffers from any type of mental retardation. 

Hr. HcNeil has worked as a ranch hand and in a firewood business 

for .at least the last two years. Mr. McNeil's living situation was 

independent and as an adult while working in the firewood splitting 

forest camp and was considered a mature, dependable vmrker when he 

worked as a ranch hand. Mr. McNeil's employers, teachers, and 

asso·ciates all consider him to be a mature individual with a good deal 

of s:ophistication and who is articulate and in control of himself. 

VII. 

Previous juvenile criminal history. 
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Russell HcNeil has previously been convicted of Second Degree 

Burglary in Juvenile Court and has had one diversion agreement. Hr. 

HcNEiil's previous criminal history is not considered remarkable. 

VIII. 

Prospects for adequate protection of the public and adequacy of 

the Juvenile Court system in this case. 

The standard range for First Degree Hurder in.Juvenile Court for 

Russell HcNeil as a 17 and a half year old is 180 to 224 weeks of 

confinement. Juvenile Court only has jurisdiction over an individual 

until age 21. Therefore the maximum period of supervision will be 

approximately 160 weeks of confinement. Additionally, it appears 

theoretically possible that after serving 60% of this sentence and 

assuming that the defendant has no problems while in the juvenile 

institution, he could be considered for some kind of a community 

residential placement for the last year of his confinement. Clearly, 

under either one of these possibilities, the time of confinement of 

the defendant is grossly insufficient considering the interests of 

protecting the public given the very serious nature of the crimes 
,. d ~ .A-:,._ ~~J?J ~ :......:t tz~ P ~ AJ...,...exU.c-v.. . ?ft.J" 

C>Iarge . 0?J-~ r , /) -r;o • ! 
c... __ ,t ·t;t:._._ (!.,..,_,., • .,;,_ ~ .~~ 

Based upon the above findings of fa~ the court now makes and 

enters the following: 

CONCLUSIONS OF LAW 

T 
~. 

The above entitled court has juricdi.ctlon of the subject mnttcr 

and of the juvenile. 
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II. 

Declination oi Juvenile Court jurisdiction over this juvenile is 

in ~he best interest of the public. 

III. 

An Order Permanently Declining Juvenile Court Jurisdiction and 

Transferring the Juvenile For Adult Criminal Prosecution should be 

entered. 

Based upon the above Findings of Fact and Conclusions of Law; 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that juvenile 

jurisdiction over Russell D';Jane NcNeil is permanently declined and the 

defendant shall be immediately transferred to the Yakima county Jail 

for incarceration until further adult proceedings in Yakima County 

Superior court. Bail shall be maintained in the amount of $~QO,S8ac&@ 
t,- , ·-o i'o 

untYl further proceedings in adult court if appropriate. 
.c.- .J I ()7J-t) .,,, 

DONE this l5th day of Narch, l988. 

Presented by: 

HOI-lARD W. HANSEN 
Deputy Prosecuting Attorney 

A:HWH(B) .BAK 

JUDGE WALTER A. ST FFACHER 

['r,n;: 01- W/\3li!N'31"0N, County ol Voklml'c\ CH1. 

1. Do!J:y McOtlkm, Ch;rl-: ollh~ l'.bo\.'t' orrtltl~~d <.::.our:. do hflmby 
certify th=i!:1: tile forc(Iolr:~ kt3imment In: a tru:J C:!'td corr'":ct copy 
of the crtg!n~l no'N Ofl w.,., !n my offio-2. 

:n wm<ess WH:IT& h-9reunto 9e!. 

of sold Court this cl.s:y ~~~~ 
. 8 

, haO'J en;JJJ3c'•' 
,L __ 

c · lLLEN, Clerlt 
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Chapter 13.40 Title l.W: Juvenile Courts and Juvenile Offend. 

13.40:450 Cliaptcrs 13.04 :Jnd 13.40 RCW :J.S exclusive :J.uthority 
for ::~.djudic:J.tion and disposition of juvenile offenders. 

1977 c::<.s. C-2.91: "(1) There is :lppropriatcd for the period July I, 
1978, to Junc_30, [979, from the gener;al fund nine hundred eighty
three thousand six hundred doJ:ars to 'be allocated to counties for the 
cost of operating diversion units as required by this chapter. 

(2) The secret:J.ry shall admini!5tcr the funds ::1nd shall promulgnte, 
pursuant to chapter 34.04 RCW. rules establishing a planning process 
and standards which meet the intent of this chapter. The secretary 
sh2.ll -also mor.itor and enlu2.te, against established standards, all pro~ 
grams and services funded by this appropriation. 

(J) The total ..sum shall be allocated by the secretary to the counties. 
Diversion units fundc:d by thi:r: section shall be admioi:r:tercd :md orer
"'tcd sep::trO'Itcly_from the court: Providiii:J, That counties of el:l.o;.~e."i other 
than AA and A may request for ~0\ ex.emption from this requirement. 
The secretary may grant such exemption if it is clearly demonstrated 
that resources do not e:dst nor can be established in such county to 
operate diversion units separately from the court. 

(4) ln meeting the requirements of this chapter, there shall be a 
maintenance or effort whereby counties shall cxhau~t existing re
sources prior to the utiliz.::ttion of funds appropriated by this section. 

(5) JL is the intent of the legislature that these funds shall be the 
maximum amount necessary to meet the rco.uircment of this chapter 
for the stated period. Courts shall be required to provide diversion 
programs and services to the extent made possible by available sources. 
In addressing di\'Crtcd youths, a resource priority continuum shall be 
developed whereby the highest priorily in resource allocation shall be 
given to diverted youths who have innicted bodily harm while the low
est priority shall_be gi'r·en to diverting youths who have committed vic
timless crimes or minor property offcn!:es. • [t977 ex.s. c 291 § 79.) 

Effectiye da!~-Scverability--1977 ex.s. c 291: Sec notes fol
lowing RCW 13.04.005. 
Hea/!h and dc:nt:J./ examination and care for juveniles in detcr.tion fa

cility--Consent: RCV..' 13.04.047. 
Juvenile may be both dependent and an offender; RCW 13.04.300. 
Treatment of Juvenilc. offenders: RC~~74.14A.OJO, 74.14A.040. 

!3.40.010 Short title--Legislative intent-
Chapter purpose. (1) This chapter shaH be known and 
cited as the Juvenile Justice Act of 1977. 

--- \1) 'It is lhJ' intent of the legislature that a system ca
pable of having primary responsibility for, being ac
countabie for, and responding to the needs of youthful 
offenders, as defined by this chapter, be established. It is 
the further intent of the legislature that youth, in turn, 
be held accountable for their offenses and thai both 
communitics-.and the juvenile courts carry out their 
functions consistent with this intent. To effectuate these 
policies, it shall be the purpose of this chapter to: 

(a) Protect the citizenry from criminal behavior; 
(b) Provide for determining whether accused juveniles 

have committed offenses as defined by this chapter; 
(c) Make the juvenile offender a';CO\lntnblc fnr lli:; or 

her criminal _behavior; 
(d) Provide for punishment commensurate with the 

age, crime. and criminal history of the juvenile offender; 
(e) Provide due process for juveniles alleged to have 

committed an~ offense: 
(f) Provide necessary treatment. supervision, anc! cus

tody for juvenile offenders; 
(g) Provide for the handling of juvenile offenders by 

communities_whenever consistent with public safety; 
(h) Provide for restitution to_victims of crime; 
(i) Develop effective standards and goals for the oper

ation, funding, and evaluation of all components of the 
juvenile justice system and related services at the state 
and local levels; and 

jTitld3 RCW-p 301 

U) Provide for a clear policy to determine what types 
of offenders shall receive punishment, treatment, or 
both, and to determine the jurisdictional limitations of 
the courts, institutions, and community s~rvices. [ 1977 
ex.s. c 291 §55.] 

ErrcctiYc dntc!':-5cYcrabilHy-I977 cx.s. c 291: Sec notes fol
lowing RCW 13.0·1.005. 

13.40.020 Definitions. For the purposes of this 
chapter: 

(1) "Serious offender" means a pcn.;on fifteen years of 
age or older who has commlucd an offense which if 
committed by an adult would be: 

(a) A class A felony, or an attempt to commit a class 
A felony; 

(b) Manslaughtc:- in the first degree or rape in the 
second degree; or . 

(c) Assault in the second degree, extortion in the first 
degree, indecent liberties, kidnapping in the second de
gree, robbery in the second degree, burglary in the sec
ond degree, or statutory rape in the second degree, 
where such offenses include the infliction of bodily harm 
upon another or where during the commission of or im
mediate withdrawal from such an offense the perpetrator 
is armed with a deadly weapon or firearm as defined in 
RCW 9A.04.1 \0; 

(2) "Community service" means compulsory service, 
without compensation, performed for the benefit of the 
community by the offender as punishment for commit-. 
ting an offense; 

(3) ~Community supervision~ means an order or dis
position by the court of an adjudicated youth. A com
munity supervislon order for a single offense may be for 
a period of up to one year and include one or _mt?r.e c_lf 
the following: 

(a) A fine, not to exceed one hundred dollars; 
(b) Community service ·no\ to exceed one hundred 

fifty hours of service; 
(c) Attendance of information classes; 
(d) Counseling; or 
(c) Such other services to the: extent funds arc avail

able· for such services, conditions, or limitations as the 
court may require which may not include confinement; 

(4) "Confinement' means physical custody by the de
partment of social and health services in a facility oper
ated by or pursuant to a contract with the stntc, or 
phy:-;ic:d ~.:n:;lm\y in a !'ncilily npcr:1lcll hy or p\11':-:una\ In 
a contract v .. ·ith any county. Confinement o!' less than 
thirty-one days imposed as part of a disposition or mod
ification order may be served consecutively or intcrmit
lently, in the discretion of the court; 

(5) "Court", when used without further qualification, 
means the juvenile court judge(s) or commissioner(s); 

(6) ft Criminal history" includes all criminal com
plaints against the respondent for which, prior to the 
commission of <1 current offense: 

(a) The allegations \'r·cre found correct by a court. If a 
respondent is convicted of two or more charges arising 
out oi the same course of conduct, only 'the highest 
charge from among these shall count as an offense. for 
the purposes of this chapter; or 

{1987 Ed.) 
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7.68.900 .tie 7 RCW: Sp~cial Proceedings and Ac. 

7.68.900 Effective datc---1973 1st cx.s. c 122. 
This chapter shall take effect on July I, 1974. [1973 lsl 
cx.s. c 122 § 17.] 

Fundine; required: -This bill shall not take e(fect until the funds nec
essary fer its i:nplement;:ttion have been specifically appropriated by 
the legislature and such appropriation itself has become law. lt is the 
intention of the legislature that if the governor shall veto this section or 

·any item thereof, none of the,provisions of this bill shall take effecV 
[1973 1st ex.s. c 122 § 21.] 

7 .68.9 05 Severability----Construction--1977 
ex.s. c-302. (I) If any provision of this chapter, or its 
application to any person or circumstance is held invalid, 
the remainder of the chapter, or the application of the 
pr.ovision to other persons or circumstances, is not 
arrectcd. 

(2) Subsection (I) of this section shall be effective re
troactively to July I. 1974. [1977 ex.s. c 302 § 12.] 

7.68.910 Section captions. Section captions as used 
in this-act do not constitute any part of the law. [1973 
1st eB. c 122 § 20.] 

7.68:915 Savings--statute of limitations-1982 
1st ex.s. c 8. Nothing in *this act affects or impairs any 
right to_benefits existing prior to **the effective date of 
this act.- For injuries occurring on and after July 1, 1981, 
and before **the effective date of this act, the statute of 
limitations for filing claims under this chapter shall be
gin to run on ••the effective date of this act. [1982 1st 
cx.s. c 8 § 3.] 

Rcvi~cr'~ no!c: "'(I) "Thi:o; act" !1932 l!.l ex.~. c R] con:o;i~l~ of RCW 
2.5G.OJ!i und '/.Ctl-:.91.'1. amcndmcnt:t to RCW 7.M:.OJ5, 7,Ci1Ul70, 9,97.· 
.060, 1J.95.210, :1ml scvcr:!l uncodified :-;ection:-;. 

••(2)-For ~the effective date of this act," sec note following RCW 
.7.63.035. 

Effccti,·c dn!cs--Intcni--Rcports--1982 lsi ex.:-;. c 8: Sec 
notes following RCW 7.63.035 

Chapter 7.69 

CRIME VICfiMS, SURVIVORS, AND WITNESSES 

Sections 
7.69.010 
7.69.020 
7.69.030 
7.69.040 
7.69.050 

Intent. 
Definitions. 
Rights of victims, survivor!:, and witnesses. 
Representation of incapacitated or incompetent victim. 
Construction of chapter--Other 'remedies or defenses. 

7.69.010 Intent. In recognition of the severe and 
detrimental impact of crime on victims, survivors of vic
tims, and witnesses of crime and the civic and moral 
duty of victims, survivors of victims, and witnesses of 
crimes -to fully and voluntarily cooperate with "Jaw en
forcement and prosecutorial agencies, and in further 
rccogrl.i.tion of lhc continuing importance of such citizen 
coopcc:1Lion lo :;tnle nnd local law enforcement erforts 
and the gcJtcral effectiveness and well-being of the 
criminal justice system of this state, the legislature de
clares its intent, ·in this chapter, to grant to the victims 
of crime and the survivors of such victims a significant 
role: in-_the criminai justice system. The legislature fur
ther intends to ensure that all victims and witnesses of 

[Iit\e 7 RCW-p 51] 

crime are treated with dignity, respect, courtesy, and 
sensitivity; and that the rights extended in this chapter 
to viclims. survivor:> of victims, and witnesses of crime 
are honored and prOtected by law enforcement igencies, 
prosecutors. and judges in a manner no Jess vigorous 
than the protections afforded criminal defendants. [1985 
c 443 § I; 1981 c 145 § !.] 

Sc\·c:rability--1985 c 443: "If any provision of this act or its :lp
plication to :1ny person or circumst4l.nce is held invalid, the remainder 
or the act or the appliC:::Ltion of the provision to other persons or cir
cums~anccs is not ::J.ffectcc!." [19g5 c 443 § 27.] 

Effcctil'c datc---1985 c 443: wThi.s act is necessary for the imme
di4lte prescr~ation of the public pe:1cc, he:1lth. and safety, the support 
of the state government and its existing public. institutions, and shall 
take effect on July 1. 198.5." [ 1985 c 443 § 28.] 

7.69.020 Definitions. Unless the context clearly re
quires otherwise, the definitions in this section apply 
throughout this chapter. 

(I) "Crime" means an act punishable as a felony, 
gross misdemeanor, or misdemeanor under the laws of 
this state or equivalent federal or local law. 

(2) "Survivor" or 11 survivors" of a victim· of crime 
means a spouse, child, parent, legal guardian, sibling, or 
grandparent. If there is more than one survivor of a vic
tim of crime, one~ survivor shall be designated by the 
prosecu lor· to reprCsent all survivors fa.: purposes of pro
viding the notice to survivors required by this chapter. 

(3) "Victim" means a person against whom a 'crime 
has bc:en committed or the representative of a person 
against whom a crime has been committed. 

(4) "Victim impncl statement~ mean.•: a statement 
submitted to the court by the victim ur a survivor, indi
vidually or with the Clssistance of the prosecuting attor
ney if assistance is requested by the victim or survivor, 
which may include but is not limited to information as
sessing the financial, medical, social. and psychological 
impact of the offense upon the victim or survivors. 

(5) "Witness" means a 'person who has been or is ex
pected to be summoned to testify for the prosecution in a 
criminal action, or who by reason of having relevant in
formation is subject to call or likely to be called as a 
witness for the prosecution, whether or not an action or 
proceeding has been commenced. [1985 c 443 § 2:. 1981 
c 145 § 2.] 

Sererability--Effcctirc datc--1985 c 443: See noles following 
RCW 7.69.010. 

7.69.030 Rights of victims, survivors, and witnesses. 
There shall be a reasonable effort made to ensure that 
victims, survivors of victims, and witnesses of. crimes 
have the following rights: 

(1) To be informed by local la'"' enforcement agencies 
or the prosecuting attorney of the final disposition of the 
cnse in which the victim, survivor. or witnc.::~ i~ involved; 

(2) To be notified by lhe parly who is~:ucd lhc sub
poena that a court proceeding to which they have been 
subpoenaed will not occur as scheduled, in order to save 
the person an unnecessary trip to court; 

(3) To receive protection from harm and threats of 
harm arising out of cooperation with ]a\~ enforce~ent 

(1987 ~d.) 
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and· prosecution effort•. ond to be provided with in for· 
mation as to.thc level of protection available; 

( 4) To be informed of the procedure to be followed to 
apply for and receive any witn,ess fees to which they are 
entitled; 

(5) To be ;>rovided, whenever practical, a secure wait
ing area during court proceedings that does not require 
them to be in close proximity to defendants and families 
or friends of_defendants; 

(6) To have any stolen or other personal property ex
peditiously returned by Ia,.,.. enforcement agencies or the 
superior court when no longer needed as evidence. When 
feasible, all csuch property, except weapons, currency, 
contraband,- property subject to evidentiary analysis, and 
property of _which ownership is disputed, shall be photo
graphed and returned to the owner within ten days of 
being taken; 

(7) To be provided with appropriate employer inter
cession services to ensure that employers of victims, sur
vivors of victims, and witnesses of crime will cooperate 
with the criminal justice process in order to minimize an 
employee's Joss of pay and other benefits resulting from 
court appearance; 

(8) To access to immediate medical assistance and not 
to be detained for an unreasonable length of time by a 
Jaw enforcement agency before having such assistance 
administered .. However, an employee of the law enforce
ment agency may. if necessary, accompany the person to 
a medical facility to question the person about the crim
inal inciden( if the questioning does not hinder the ad
ministration... of medical assistance; 

(9) With respect to victims and survivors of victims, 
to be physically present in court during trial, or if sub· 
poenaed to lestify, to be scheduled as early as practical 
in the proceedings in order to be physically present dur
ing trial after testifying and not to be excluded solely 
because they_have testified; 

(1 0) With respect to victims and survivors of victims, 
to be informed by the prosecuting attorney of the date, 
time, and place of the trial and of the sentencing hearing 
for felony convictions upon request by a victim or 
survivor; 

(II) To submit a victim impact statement or report to 
the court, with the assistance of the prosecuting attorney 
if requested, which shall be included in all presentence 
reports and permanently included in the files and records 
accompanying the offender committed to the custody of 
a state agency or institution; 

(12) \Vith_respect to victims and survivors of victims, 
to present a statement personally or by representation, at 
the sentencing hearing for felony convictions; and 

(13) With respect to victims and survivors of victims, 
to entry of an order oi restitution by the court in all fel
ony cases. e.vcn when the offender is sentenced to con
finement, unless extraordinary circumstances exist which 
make restitution inappropriate in the court's judgment. 
[1985 c 443_§ 3: 1981 c 145 § 3.] 

Scverability--Effccth·e datc---1985 c 443: Sec notes following 
RCW 7.69.010. 
Child victims nnd wicncs~·cs, nddicionnl rights: Ch.,pccr 7.69A RCW. 

(19~1 Eo.) 

7.69.040 Rcproscntation of inenpncitntcd or incom
petent victim. For purposes of this chapter, a victim who 
is incapacitated or otherwise incompetent shall be repre
sented by il parent or present legal guardian, or if none 
exists, by a representative designated by the pn;>secuting 
attorney without court appointment or legal guardian
ship proceedings. Any victim may designate another 
person as the victim's representative for purposes of the 
rights enumerated in RCW 7.69.030. [1985 c 443 § 4.] 

Sel·erability--Eff~ctirc clatc---1985 c 443: See notes following 
RCW 7.69.0\0. 

7.69.050 Construction of chapter--Other remedies 
or defenses. Nothing contoined in this chapter may be 
construed to provide grounds for error in favor of a 
criminal defendant in a criminal proceeding, nor may 
·anything in this chapter be construed to grant a new 
cause of action or remedy against the state, its political 
subdivisions, law enforcement agencies, or prosecuting 
attorneys. The failure of a person to make a reasonnble 
effort to ensure that victims, survivors, and witnesses 
under this chapter have tho rights enumerated in RCW 
7.69.030 shall not result in civil liability against that 
person. This chapter does not limit other civil remedies 
or defenses of the offender or the victim or survivors of 
the victim. [ 1985 c 443 § 5.] 

s~vcrability--Effcc.tiv~ datc---1985 c 443: See notes following 
RCW 1.69.010. 

Sections 
1.69A.Ol0 
1.69A.020 
7.69A.030 
7.69A.040 

Chapter 7.69A 

CHILD VICTIMS AND WITNESSES 

Legislative intenl. 
Definition~. 
Rights or child victims and witnesses. 
Li::~bility for failure to notify or assure child's rights. 

7.69A.OIO Legislative intent. The legislature recog: 
nizes that it is important that child victims and child 
witnesses of crime cooperate with law enforcement and 
prosecutorial agencies and that their assistance contrib
utes to state and local enforcement efforts and the gen
eral effectiveness of the criminal justice system of this 
state. Therefore, it is the intent of the legislature by 
means of this chapter, to insure that all child victims 
and witnesses of crime arc treated with the sensitivity, 
courtesy7 and special care that must be afforded to each 
child victim of crime and that their rights be protected 
by la'v enforcement agencies, prosecutors, ·and judges ln 
a manner no less vigorous than the protection afforded 
the adult victim. witness, or criminal defendant. [1985 c 
394 § 1.] 

Reviser's note: "This chapter" hns been ~ubsti!Utcd for "thi5 act" in 
this section. 

7.69A.020 Definitions. Unless the context clearly rc· 
quires otherwise, the definitions in this section apply 
throughout this ch:tplcr. 

[Title 7 RCW-p 5.3] 
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BETTY I!.CG!I LEJl I 
YA.;IMn N, .. , . .,., I'' Nl'l h I'LittliU!11 1 ~-•l.:;;.nn 

Lit.; ·~ '. 0 . --~· 

IN THE sUPERrcfR. coUR.r OF THE sTATE OF wASHINGTON 
IN AND FOR YAKIMA COUNTY 

STATE OF wXSHINGTorj;::~~ ) 
• •I .J I(.'' ) 

Plaintiff, ) NO: 88-1-00428-1 
) 

VS. ) 
) SCHEDULING ORDER 

RUSSELL DUANE McNEIL, ) 
) 

Defendant ) 

THIS MATTER coming on regularly for hearing, and the 
Court having considered the arguments of counsel, the written 
waiver of trial time limits signed by Defendant, and the record 
and file herein, therefore. it is hereby ORDERED as follows: 

( 1) Defendant shall file his NOTICE OF INTENT TO SEEK 
DISCRETIONARY REVIEW by 5:00P.M. on September li, 1988. 

(2) Defendant shallfile
1
his PETITION FOR DISCRETIONARY 

REVIEW by 5:00P.M. on Oc"'. 1"\- . 1988. 

(3) Defendant shall file his pre-trial motions, together with 
supporting affidavits and briefs, within 30 days of the date on 
which the opinion of the Washington Supreme Court is filed in the 
office of the Yakima County Clerk. 

( 4) The Prosecuting Attorney shall file his responsive briefs, 
affidavits, and materials no later than 1 5 days after he is served 
with defendant's pre-trial motions. 

32 SCHEDULING ORDER l 
33 

34 

CHRISTOPHER TAIT 
ATTOF=INEY AND COUNSElOR. AT LAW 

103 SOUTJ-1 THIRD STREET 
YAKIMA. WASHINGTON 99901 

TELEPHONE [509] 248-1346 
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(5) The hearing on pre-trial motions shalJ;pegin on the 60th _ 

1 
day following the date on which the opinion of the Washington u 
Supreme Court is filed in the office of the Yak~oW~ W..f· 

( 6) The trial in this case shall begi~ tao 9Oth day 
following the date on which the opinion 6f' the Washington 
Supreme Court is filed in the office of the Yakima County Clerk. 

DATED this 2.. 2 

JUD,_ 

PRESENTED BY: 

~~L1%L r~ ... 
CHRifOPHER AIT 
Of Attorneys for Defendant McNeil 

24 THOMAS BOTHWELL 
25 Of Attorneys for Defendant McNeil 
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CHRISTOPHER TAIT 
ATIORNEV AND COUNSELOR Ai LAW 

103 SOUTH THIRD STREET 
YAKIMA. WASHINGTON 96901 

TELEPHONE j509J 248-13~0 
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APPROVED AS TO FORM AND 
CONTENT AND NOTICE OF 
PRESENT AT! ON WAIVED: 

JEFFREY C. SULLIVAN 
Attorney for Plaintiff 
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CHRISTOPHER TAIT 
ATIOI=INEV AND COUNSB.OR AT LAW 

103 SOUTH THIRD STREE'I" 
YAKIMA. WASHINGTQ~J 98901 

TELEPHONE [5091248-13~6 
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uo 8i; --? BETTY McGiLLEN 
P1

·' ;·: (Jc YAKIMA COUNiY CLERK 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

···: IN AND-FOR-YAKIMA COUNTY 
't/.;.: : 

• •I' ~ ., 
- . .,.,/ ;, J 

. I " ~ .• 

STATE OF WASHINGTON,' ',;' '-') 

Plaintiff, 

vs. 

-RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

WAIVER OF TRIAL 
TIME LIMITS 

My name is Russell McNeiL I am currently being held in 
the Yakima County jaiL I am charged with one count of 
aggravated first degree murder, and one count of being an 
accomplice to aggravated first degree murder. The prosecutor has 
requested the death penalty for both crimes. My attorneys are 
Chris Tait and Tom BothwelL 

I was 17 years old on january 7, 1988, which is the date on 
which these crimes were allegedly committed. I turned 18 on 
August 1~, 1988. 

By order entered March 15, 1988, the juvenile Court in 
Yakima County declined jurisdiction in my case, and I was 
remanded to adult court. 

I was arrested on january 27, 1988, and have been in 
custody ever since that date. 

My attorneys filed and argued a motion to dismiss the death 
penalty notice because juveniles are not elgible to receive the 
death penalty in Washington. That motion was denied. We are 
now going to file an appeal of that ruling to the Washington 
Supreme Court. I know that process will be lengthy, and that we 

32 ·WAIVER OF TRIAL 
33 . TIME LIMITS 1 
34 

!]"") ___ ) 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT lAW 

103 SOUTH THII=IO STREET 
YAKIMA, WASHINGTON 98801 

TELEPHONE [509) 248· 1 346 
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• • 
cannot say right now exactly how long that appeal process will 
take. I know that it may take about one year, or possibly even 
longer. I know that I will remain in the Yakima County Jail while 
that appeal is prosecuted. I have been advised of the schedule 
found below, and I agree to that timetable. I know and 
understand that I could demand a jury trial at this time. I give up 
the right to be tried at this time. I consent to the timetable below. 
I do so knowingly, voluntarily, and of my own free will. I have 
reviewed this document with my attorney. 

( 1) Defendant shall file his NOTICE OF INTENT TO SEEK 
DISCRETIONARY REVIEW by 5:00P.M. on September 2 q 1988. 

(2) Defendant shall f~is PETITION FOR DISCRETIONARY 
REVIEW by 5:00 P.M. on b~ I y 1988. 

(3) Defendant shall file his pre-trial motions, together with 
supporting affidavits and briefs, within 30 days of the date on 
which the opinion of the Washington Supreme Court is filed in the 
office of the Yakima County Clerk. 

( 4) The Prosecuting Attorney shall file his responsive briefs, 
affidavits, and materials no later than 15 days after he is served 
with defendant's pre-trial motions. 

(5) The hearing on pre-trial motions shall begin on the 60th 
day following the date on which the opinion of the Washington 
Supreme Court is filed in the office of the Yakima County Clerk. 

(6) The trial in this case shall begin on the 90th day 
following the date on which the opinion of the Washington 
Supreme Court is filed in the office of the Yakima County Clerk. 

WAIVER OF TRIAL 
TIME LIMITS 2 

CHRISTOPHER TAIT 
ATIO~EY AND COUNSELOR AT lAW 

103 SOUTH THIRD STREET 
YAKIMA. WASHINGTON 99901 
TELEPHONE (509]248·1346 
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DATED this -z.£... day of September, 1988. 

WAIVER OF TRIAL 
TIME LIMITS 3 

CHRISTOPH T AIT 
ATTORNEY FOR MCNEIL 

CHRISTOPHER TAIT 
ATIOPJ\IEY AND COUNSELOR AT LAW 

103 SOUTH THIRD STREET 
YAKIMA. WASHINGTON 98901 
TELEPHONE j509] 2'"8-1346 
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.. . I3ETTY ~',CGILLE.N 
OL bt · :.>1 c, 1., r "'· Yfo~\(IMA COUNT\' CLE.RK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN .AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

' : .-

) •c:. f 
,, ; -~ ,"" ,. ! -) ... 

) NO: 88-1-00428-1 
) 
) 
) 
) 
) 
) 
) 

DEFENDANT'S MOTION AND 
SUPPORTING DEClARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 

MOTION 

COMES NOW the above-named Defendant, RUSSELL DUANE 
McNEIL, by and through his attorneys, and moves this Court for 
the authorization of payment for investigatory services. 

THIS MOTION is based upon the record and file herein and 
the accompanying DEClARATION OF COUNSEL. 

DATED THIS _j.f_ DAY OF SEPTEMBER, 1988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 1 

TAIT 
Of Attorneys for Defendant 
McNeil 

I"~ ' t'7'\. I 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSEI.OR AT LAW 

103 SOUTH THIRD S'TREET 
YAKIMA, WASHINGTON 98901 

TELEPHONE (509) 248-134E 
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DECLARATION OF COUNSEL 
CHRISTOPHER T AIT, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court-appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 
Diana G. Parker has been authorized to pursue investigatory 
services on behalf of the Defendant McNeil. An Order Authorizing 
Investigatory Services and Setting Rates was entered in the 
above-entitled cause and signed by the Honorable F. james Gavin 
approving said investigatory services and authorizing payment of 
her automobile mileage to be reimbursed at the rate of 22 112 
cents per mile. Diana G. Parker was further authorized to submit 
statements, through counsel, on or about the 1st and the 15th day 
of each month. 

Attached hereto and incorporated by reference for approval 
is the statement of Diana G. Paker for the private investigatory 
fees and expenses for her services from September 1, 1988, to 
September 15, 1988, performed by her on behalf of the above
named Defendant, McNeil. 

SIGNED AND DATED at Yakima, Washington, this A day of 
SEPTEMBER, 1988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES2 

CHR!STOP TAIT' 
of Attorneys for Defendant 
McNeil 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSElOR AT LAW 

1 D3 SOUTI-I THIRD STREET 
YAKIMA, WASHINGTON 98901 

TELEPHONE £509]248-1346 
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RECORD OF TIME 

DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activitv TIME 

8/31/88 Out (Addenda) l"v Wits (Harrah, Wapato) 
LD Cons SS, Conf CT 1.00 

8/31/88 Out *41 miles at 22.5 cents = $9.23 * 

9/1/88 Out LD Dan H. review new materials 5.00 

9/2/88 Out Conf CS, copy materials for cl, jail 5.25 
conf cl, cons YSO, read new material 
for mitigation, contact wits to I'V 

9/6/88 Out jail conf cl, long conf MG. read 
med materials, conf cr. prepare 
wit biog. 3.50 

9/7/88 Out LD Cons KD, purchase trial clothes, 
Conf cr. cons, del motions, lib. 
jail conf c., LD cons re photos 6.00 

9/8/88 Out Trial preparation; document retreival, 
jail conf cl, review materials 3.50 

9/9/88 Out Conf cr. prepare biogs 1.00 

9/12/88 Out LD Cons re dec stats, LD 1.00 
Cons JB, conf cr 

9/13/88 Out Conf Dr., jail conf cl, LD cons hospital 
Re med records, LD cons KM, LD 
cons RG, review surg. report 4.00 

9114/88 Out Conf VM, Conf VR, re medical, write 

-l-



. . 
• • D. PARKER- Cont'd 

(88-1-00428-l-) 

9/15/88 Out 

• 
request copy corres to KM. RG 

Conf Cf, LD Cons KM, prepare biog, 
Contact mit wits, review surg. 
materials, review YSO statements, 
Cons PACE. 

2.00 

4.25 

36.50 HRS at $25.00 Per Hour= $912.50 
41 Miles at 22.5 Cents Per Mile= $ 9.23 

TOTAL $921.73 

-2- D. PARKER 
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BETTY MCGILLEN, Yfl~(IMA COUI'!TY GL RK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR YAKIMA: COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

'" 

NO: 88-1-00428-1 

ORDER AliTHORIZING 
PAYMENT BY YAKIMA 
COUNTY FOR INVESTIGATORY 
FEES AND EXPENSES 

The Court having considered the DEFENDANT'S MOTION for 
ORDER APPROVING PRIVATE INVESTIGATOR FEES and EXPENSES 
and attached Declaration of Counsel, now, therefore, 

IT IS HEREBY ORDERED that the following be paid by the 
appropriate Yakima County Office forthwith: 

( 1) The sum of $921.73 payable to DIANA G. PARKER, in 
care of the Office of Attorney Christopher Tait. 

DATED THIS ~DAY OF SEPTEMJ% R, 
o'l I 

\_ 

ORDER AUTHORIZING PA'r:1\1ENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 1 

F.JA 

;l ( 

~ 

CHRISTOPHER TAfT 
ATTORNEY AND COUNSaOR AT LAW 

103 SOUTH THIRD STREET 
YAKIMA, WASHINGTON 99901 

TELEPHONE (509) 248-13.:l6 
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CHbltrir~k; Ali= 
Of Attorneys For Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
-BY YAKIMA COUNTY 

FOR INVESTIGATORY FEES 
AND EXPENSES 2 

• 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

103 SOUTH THIRD STREET 
YAKIMA, WASHINGTON 98901 
TELEPHONE (509) 248-1346 
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BETTY McGillEN. 'i'A~IMA CO(H'!Ji ClERK 

, ~.,. Qt' ~ l PI'', '· ?. 0 UIJ. cJ l I 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN ANti.FOR YAKIMA COUNTY 

_OU:'<.I 
• ;-1\HGIOi 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
. ) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 88-1-00428-1 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY 

The Court having considered the MOTION FOR ORDER 
APPROVING ATTORNEY AND PRIVATE INVESTIGATOR FEES AND 
EXPENSES for the month of August, 1988, it is hereby: 

ORDERED that the following be paid by the appropriate 
Yakima County Office forthwith: 

( 1) The sum of $1,175.00 payable to attorney CHRISTOPHER 
T AIT, 103 South Third Street, Yakima, WA 98901; 

(2) The sum of $1 484.38 payable to DIANA G. PARKER, in 
care of the_office of attorney Christopher Tait. 

ORDER AUTHORIZING 
P A YMEI\T'f BY YAKIMA 
COUNTY 1 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

103 SOUTH THIRD STREE"'" 
YAKIMA, WASHINGTON 98901 

l'E'LEPHDNE (509) 248·134E 
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ORDER AUTHORIZING 
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CHRISTOPHER TAIT 
ATrORNEY AND COUNSELOR AT tAW 

103 SOUTH THII=!O STREET 
YAKIMA, WASHINGTON 98901 

TELEPHONE (509) 2<18-1346 
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BETiY MeG I llEN 

, ,; . ,~~; 7 p P, 1 r f YAKIMA OOUNT'i_ClERl~ 
IN THE SUPERIOR COURT

1 
OFTE:E STATE OF WASHINGTON 

IN AND FORc.YAKIMA COUNTY 
1_.:~~\ c; 
:.)URT 

, '.11'-jo101 ' )I, e" 
.,-:,. \ 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL. 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
ATTORNEY AND PRIVATE 
INVESTIGATOR FEES AND 
E.XPENSES 

MOTION 

THE UNDERSIGNED attorney for the above-named Defendant, 
RUSSELL DUANE McNEIL, moves this Court for an order approving 
attorney's fees for defense counsel, and private investigator fees 
and expenses, for the month of August, 1988. 

THIS MOTION is based upon the file and record herein and 
the below DECLARfiON OF COUNSEL. 

DATED this day of September, 1988. 

Attorney for Defendant McNeil 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
ATTORNEY AND PRIVATE 
INVESTIGATOR FEES AND EXPENSES 1 

;q 
(0't 

CHRISTOPHER TAIT 
AITORNEY AND COUNSELOR AT lAW 

103 SOUTH THIRD STREET 
YAKIMA, WASHINGTON 999m 
TELEPHONE !509] 248-13-46 
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CHRISTOPHER T AIT, under penalty of perjury of the laws of 
the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court- appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and incorporated by reference are 
statements of counsel and our private investigator for the month 
of August, 1988. 1 

SIGNED AND DATED at Yakima, Washington, this ob day 
of September, 1988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 

. FOR ORDER APPROVING 
ATTORNEY AND PRIVATE 
INVESTIGATOR FEES AND EXPENSES 2 CHRISTOPHER TA\T 

ATIORNEY AND COUNSELOR AT LAW 
103 SOU1'H THIRD S1Rm 

YAKIMA, WASHINGTON 98901 
TELEPHONE [509] 2413-1346 
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RECORD OF TIME 

DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activitv TIME 

8/16/88 Out Conf CT, prepare wit I'V list, 
Jail Conf Cl, LD Canst (CG, OCT 
Admin for research materials 
LD Cons (L Sprout, T Smith) 5.25 

8/17/88 Out Conf CT, library, conf VF, RMN, 
LD MS. Cons C. C., jail conf VF 4.00 

8/18/88 Out Review new materials, locate 
witness (DC, MC), jail conf cl, 
I"V Wit (DC), Conf CT 7.00 

8/18/88 Out *6 miles at 22.5 cents= $1.35 * 

8/22/88 Out Jail conf cl, prepare Biog's., 
LD Cons E McC, conf CT 3.25 

8/23/88 Out LD cons, DM, prepare Biog's, 
research, conf VF, cons C.C., 
Re: Stats< jail conf cl, conf CT 5.00 

8/24/88 Out Locate wits (Wapato) 
(TC, KM, DN) LD Cons DB, 
review chronology I events, 
prepare Biog's., materials, 
Conf CT, Cons SB, CMH 6.00 

8/24/88 Out *31.5 miles at 22.5 cents =$70.86 "' 
8/25/88 Out LD DSHS, CPS, LD B, review ed 

records, LD SWHS, locate wits 
(DP, JS) prepare Biog's., Conf CT 5.25 

8/26/88 Out (2) LD Cons DSHS, AG, jail conf cl, 
Cons CC Research, Conf CT. VF 4.75 

-1-



8/29/88 Out 

8/30/88 Out 

8/31/88 Out 

• • 
-

Jail conf cl., read ed records, conf 
cr. Conf VF. review cthouse records, 
research RE: foster placements 6.00 

Conf cr. Cons CC, prepare Biog's, 
research for DP hearing, locate 
mitigation wits, write letters to 
RB, CC, copies, etc 

Conf CT. Conf PB, jail conf cl, pre
pare trial notebook materials, 
Biog's., research on DP stats. 
Correspondence prepared. 
locate ed WITS (JL, GB) 

56.00 HRS at $25.00 Per Hour = 
37.50 Miles at 22.5 Cents Per mile = 

TOTAL= 

--:-2-

5.00 

4.50 

$1,400.00 
$ . 84.38 

$1,484.38 
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RECORD OF TIME 
~HRISTOPHER T AIT August 31. 1988 
STATEvs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activity TIME 

8/1/88 Out jail Conf Client, Conf DP 2.00 

8/2/88 Out jail Conf Client (JW) 2.00 

8/3/88 Out jail Conf Client; I'V witness 3.00 

8/4/88 Out ConfDP .so 

8/S/88 Out Conf DP (Motions) .so 

8/8/88 Out Office Cons VF 2.00 

8/9/99 Out Conf DP (Motions) 1.00 

8111/88 Out ConfDP 1.00 

8/12/88 Out Conf DP, LD, Conf RD 1.00 

811S/88 Out Conf DP Review discovery 
material 2.00 

8/16/88 Out Conf PP. jail Conf (client) 
Review witness statement 2.00 

8/18/88 Out Conf TAB, RH, JCS, DP; review 
MeG materials 3.00 

8/23/88 Out ConfDP 1.00 

8/25/88 Out Review Educational material 
ConfDP 1.00 

8/26/88 Out ConfDP .so 

8/29/88 Out Conf DP; review educational 
records 1.00 

-1- TAIT ·--



. "{ ..... ---... • • 
23.50 HRS at $50.00 Per Hour= $1,175.00 

TOTAL= $1,175.00 

-2- TAIT 
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IN THE SUPERIOR COURT.·Qf7TI:IIiO.S;rATE OF WASHINGTON 

·:~~~ /': -~ ... ~,~/-' ~ 

IN AND ~o·R YAKIMA-CQ'U)\i:D"} 
_: I. 1 ;'"':. <·-...... 

AUnJ·:? ··,_: it\-
r: ,. I " . 

. ::ngo'J ; " , ,;.,-. <.;_ / :! l 
~ .. -.·~,. ... ~~- ~- ·~:-- .... . . / .. ~.......... -....,__ 

STATE OF T.'AS"!INGTON :;:, ... , ···vt-!i; .~ . .-.. ,c , ... •:: : .-.-~c.r~! 
Plaintiff 

vs 

McNEIL, Russell 
Defendant 

' " I' ... . ,. 

88 1 428 1 No. -~-:__:__:__:..,.,,.,..,,.,...--RESEr 

THE ABOVE ENTITLED CASE has been set for trial 

THURSDAY 9/8/88 9:00 a.m. 
(Day) (Date) (Time) 

Non-Jury HEARING .lury ______ No. Days __ _:7:.__ __ _ 

TYPE OF ACTION PRE-TRIAL NOTIONS 

JEFFREY SULLIVAN 
HOWARD HANSEN 

Attorney tor Plaintiff(s) 

PRE-ASSIGNED TO 
JUDGE GAVIN 

THOHAS BOTHWELL 
CHRISTOPHER TAIT 

Attorney for Detendant(s) 

SUPERIOR COURT ADMINISTRATOR 

COPY RECEIVED BY ____________ OATt:_ ___ _ 
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Plaintiff, 

·vs. 

RUSSELL DUANE McNEIL, 

Defendant 

NO: 88-1-00428-1 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY FOR INVESTIGATORY 
FEES AND EXPENSES 

The Court having considered the DEFENDANT'S MOTION for 
ORDER APPROVING PRIVATE INVESTIGATOR FEES and EXPENSES 
and attached Declaration of Counsel, now. therefore, 

IT IS HEREBY ORDERED that the following be paid by the 
appropriate Yakima County Office forthwith: 

( 1) The sum of $1,524.38 payable to DIANA G. PARKER, in 
care of the Office of Attorney Christopher Tait. 

DATED THIS G~AY OF AUGUST, 1 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 1 

&7 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSElOR AT LAW 

103 SOUTH THJF:O STREET 
YAKIMA, WASHINGTON 98901 

TELEPHONE [509] 248-1346 
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CHRISTOP 
Of Attorneys For Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
. BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 2 

• 

CHRISTOPHER TAIT 
.ATTORNEY AND COUNSELOI=I AT LAW 

1 03 SOUTH TH!RD STFlEET 
YAKIM~. WASHINGTON 98901 
TELEPHONE [509} 248-1346 
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STATE OF WASHINGTON c;.~,··) - ·'''' u; 
~-. ·. vUR~ 

Y'K' · ) ' 
., 111 · , ~:~lhGTr1r· 

Plaintiff, ) NO: 88-1-00428-1 
) 

vs. 

RUSSELL DUANE McNEIL, 

) 
) 
) 
) 
) 
) 

DEFENDANT'S MOTION AND 
SUPPORTING DEO...ARA TION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES Defendant 

MOTION 

COMES NOW the above-named Defendant, RUSSELL DUANE 
McNEIL, by and through his attorneys, and moves this Court for 
the authorization of payment for investigatory services. 

THIS MOTION is based upon the record and file herein and 
the accompanying DECLARATION OF COUNSEL. 

DATED THIS JL DAY OF AUGUST, 1988. 

CHRISTOPH 
Of Attorneys for Defendant 
McNeil 

32 - DEFENDANT'S MOTION AND 
33 SUPPORTING DECLARATION 
34 -FOR ORDER APPROVING 

PRIVATE INVESTIGATOR 
FEES AND EXPENSES 1 CHRISTOPHER TAIT 

ATTORNEY AND COUNSELOR AT LAW 
103 SOUTH "TH;~o STR~ET 

YAK1fw1A. WASHINGTON 98901 
TELEPHONE [509)248-1346 
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DECLARATION OF COUNSEL 
CHRISTOPHER T AIT, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court-appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 
Diana G. Parker has been authorized to pursue investigatory 
services on behalf of the Defendant McNeil. An Order Authorizing 
Investigatory Services and Setting Rates was entered in the 
above-entitled cause and signed by the Honorable F. james Gavin 
approving said investigatory services and authorizing payment of 
her automobile mileage to be reimbursed at the rate of 22 1/2 
cents per mile. Diana G. Parker was further authorized to submit 
statements, through counsel, on or about the 1st and the 15th dav 
of each month. 

Attached hereto and incorporated by reference for approval 
is the statement of Diana G. Paker for the private investigatory 
fees and expenses for her services from August 1, 1988, to August 
15. 1988, performed by her on behalf of the above-named 
Defendant, McNeil. 1 

SIGNED AND DATED at Yakima, Washington, this A day of 
AUGUST, 1988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 

. FEES AND EXPENSES2 

CHRISTOPHT AIT 
of Attorneys for Defendant 
McNeil 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT lAW 

1C2 S'JU1H THIRD STFIEE":' 
YAKIMA, WASHINGTON 98901 

TElEPHONE [509]248·13~6 



. · . . • • 
RECORD OF TIME 

DIANA PARKER August 1 S, 1988 
STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT 

8/1/88 Out 

8/2/88 Out 

8/2/88 Out 

8/3/88 Out 

8/4/88 Out 

8L5/88 Out 

8/6/88 Out 

8£8/88 Out 

8!9/88 Out 

8110/88 Out 

McNeil Activity 

Jail Conf Oient, Conf LD BM, 
Conf CT 

Retrieve photos, evidence records, 
I LD Conf DSHS, I'V Witness, 
(Parker, Wapato) (MJJ, HD, MS. DJ) 

*25 miles at 22.5 cents = $5.63 

Jail Conf Cl, I'V Wits (Topp), Conf VF, 
LD I'V wits (JD, RG), prepare materials 
for client review 

Conf CT, jail Conf Cl, LD I'V wits 
(GH) prepare mitigation profile 
materials< Conf CT 

LD. Cons, Seattle PD. jail conf c1 
LD conf JMN, prepare biog. materials 
Conf CT. conf JW, review SSI records 

Jail conf ol, write/type summary 
reports 

Yak Herald, review SSI records, 
prepare chart, jail conf cl, Office 
cons VF 

Conf Ct, Conf VFD, LD Cons (EL) 
try to locate Seattle wits, jail 
corJ' cl, prepare history materials 

Conf VF, LD Cons (MG. JH, Wap HS) 
Prepare mitigation witness statements 

-l-

TIME 

2.00 

6.00 

* 

7.00 

6.25 

6.00 

4.00 

6.00 

4.75 

PARKER 
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8/11188 Out 

8/12/88 Out 

8/15/88 out 

• • 
LD, I'V (NM) JCS trip, jail conf cl, LD 
cons W]H 5.50 

Conf CT. review client ed/records 
prepare mitigation materials, LD 
Cons ( BS, DH, SSPD) jail conf client 
conf CT. read forensic material, LD Cons 
R.D. 6.25 

Conf CT, I'V BM, LD Conf CT, 
RD. prepare material for Disc., MT, LD 
Cons ocadmin, jail conf cl, 5.00 

Conf CT, jail conf cl, review/compile 
records, contact wits to interview, 
const LJ, jail conf 2.00 

60.75 HRS at $25.00 per Hour = $1.518.75 
5.63 25 Miles at 22.5 Cents per Mile= 

TOTAL= $1,524.38 

-2-- PARKER 
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IN THE SUPERIOR COURT OF THE STATE OF WASHIN!ffl:ffl MCGILLEN 

IN AND FOR THEf:!CbiJN'r.f! OF YAKIMA YAKIMA COUNTY CLERK 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

'88 AUG 10> P!1 3 08 
o-····.).,.,._ ... 
. -· '. ') ',,:_L'}J& 88-1-00428-1 

::·~ .-,;-~·- j ~i_c.i1K r 

.. ),~.;~U~I)ffiMORANDUM IN OPPOSITION 
Y;;;;. ) ,,-j,fl_;ro,-DEFENDANT'S MOTION 

) FOR DISMISSAL OF PLAIN-
) TIFF'S NOTICE OF INTENT 
) TO SEEK THE DEATH PENALTY 

12 FACTS 

13 Mike and Dorothy Nickoloff were an elderly couple, 82 and 74 

14 years of age respectively, who were retired and lived alone in 

15 their single family dwelling in rural Yakima county. In the 

16 early evening of January 7, 1988, Mike and Dorothy Nickoloff were 

17 both brutally murdered in their home, the result of each 

18 receiving multiple knife stab wounds. Property was removed from 

19 the house at the time of the murders. Yakima Sheriff's 

20 Department investigation of these crimes recovered the stolen 

21 property involved in this case and traced the stolen property to 

22 the two co-defendants Russell McNeil and Herbert Rice, Jr. Both 

23 co-defendants gave the police statements concerning their 

24 involvement in the crimes. Both defendants were approximately 17 

25 1/2 years of age at the times these crimes were committed. 

26 

27 

28 

29 

30 

1/ .r----
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ARGUMENT 

The defense requests the court to declare that the 

Washington State Death Penalty Statutes are unconstitutional as 

applied to juvenile offenders. 

The constitutionality of the Washington State Death Penalty 

Statutes have been reviewed on numerous occasions since enacted 

in its latest form in 1981. In each case, the Washington State 

Supreme Court has upheld its constitutionality from the numerous 

methods of attack, with some qualifications concerning the 

penalty phase of the trial. The following Washington Supreme 

court cases address the various attacks on the constitutionality 

of the Death Penalty Statutes and with those qualifications 

referred to above, uphold their validity: 

State v. Bartholomew, I 
98 Wn.2d 173, 654 P.2d 1170 (1982) 

State v. Bartholomew, II 
101 Wn.2d 631, 683 P.2d 1079 (1984) 

State v. Rupe 
101 Wn.2d 664, 683 P.2d 571 (1984) 

state v. Dictado 
102 Wn.2d 277, 607 P.2d 172 (1984) 

State v. Campbell 
103 Wn.2d 1, 691 P.2d 929 (1984) 

state v. Jeffries 
105 wn.2d 398, 717 P.2d 722 (1986) 

state v. Mak 
105 Wn.2d 692, 718 P.2d 407 (1986) 

State v. Harris 
106 Wn.2d 784, 725 P.2d 975 (1986) 

The State has not detailed the holdings in the above 

cases since the defense in the present case has not mounted any 

2 
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2 related arguments presented in those cases in its motion to 

3 dismiss the death penalty aspects of this case. Instead, the 

4 defense argues that the most recent federal Supreme Court case of 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2i 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Thompson v. Oklahoma, u.s. -------' 56 LW. 4892, 43 Crim. 

Law Rptr. 3175, dated June 29, 1988, provides a new approach for 

the Washington courts to declare our death penalty statute 

unconstitutional for all juveniles, that is, individuals less 

than eighteen years of age. 

In the Thompson case the defendant was fifteen years old at 

the time he participated in a murder for which he was found 

guilty and sentenced to death under Oklahoma state law. 

Justice Stevens in the opening of his opinion briefly 

discussed the basis of review of the Federal Supreme Court on the 

issue of whether the death penalty is cruel and unusual 

punishment for a fifteen year old defendant: 

The authors of the Eighth Amendment drafted 
a categorical prohibition against the inflic
tion of cruel and unusual punishments, but 
they made no attempt to define the contours 
of that category. They delegated that task 
to future generations of judges who have been 
guided by the 'evolving standards of decency 
that mark the progress of a maturing society.' 
Trap v. Dulles, 356 U.S. 86, 101 (1958) 
(plurality opinion) (Warren, C. J.). In per
forming that task the Court has reviewed the 
work product of state legislatures and sentencing 
juries, and has carefully considered the reasons 
why a civilized society may accept or reject the 
death penalty in certain types of cases. 

Justice Stevens is careful to limit his analysis to that of 

a fifteen year old when he states in subsection (III) of his 

Opinion: 

3 
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"The line between childhood and adulthood is 
drawn in different ways by various States. 
There is, however, complete or near unanimity 
among all 50 States and the District of 
Columbia in treating a person under 16 years 
of age as anything but a 'child' 

All of this legislation is consistent with 
the experience of mankind, as well as the 
long history of our law that the normal 
fifteen year old is not prepared to assume 
the full responsibilities of an adult." 

Justice Steven's plurality opinion then points out that of 

the fifty states and the District of Columbia, fourteen states do 

not authorize capital punishment at all, nineteen states 

(including Washington) have capital punishment but do not specify 

a minimum age to impose such punishment, and of the eighteen 

remaining states which have established minimum ages, twelve 

states appear to have set the minimum age at eighteen and the 

remaining six at either sixteen or seventeen years of age. 

Justice Stevens' decision seems to be based mostly upon the 

court's belief that, in general, juveniles are less culpable than 

20 adults who commit similar crimes. As the court stated in 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

subsection IV of its opinion: 

"It is generally agreed 'that punishment should be 
directly related to the personal culpability of 
the criminal defendant'." California v. Brown, 
u. S. , (1987) (O'Connor, J., con-
curring). There is also broad agreement on the 
proposition that adolescents as a class are less 
mature and responsible than adults. We stressed 
this difference in explaining the importance of 
treating the defendant's youth as a mitigating 
factor in capital cases: 

'But youth is more than a chrono
logical fact. It is a time and 
condition of life when a person may 

4 
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• • 
be most susceptible to influence and 
to psychological damage. Our history 
is replete with laws and judicial 
recognition that minors, especially 
in their earlier years, generally 
are less mature and responsible than 
adults. Particulary 'during the 
formative years of childhood and 
adolescence, minors often lack the 
experience, perspective, and judgment' 
expected of adults. Bellotti v. Baird. 
443 u.s. 622, 635 (1979). 11 Eddings v. 
Oklahoma, 455 u.s., at 115-116 (foot
notes omitted). 

To add further emphasis to the special mitigating 
force of youth, Justice Powell quoted the follow
ing passage from the 1978 Report of the Twentieth 
century Fund Task Force on Sentencing Policy 
Toward Young Offenders: 

'Adolescents, particularly in the early 
and middle teen years, are more vulnerable, 
more impulsive, and less self-disciplined 
than adults. crimes committed by youths 
may be just as harmful to victims as those 
committed by older persons, but they deserve 
less punishment because adolescents may have 
less capacity to control their conduct and 
to think in long-range terms than adults. 
Moreover, youth crime as such is not ex
clusively the offender's fault; offenses 
by the young also represent a failure of 
family, school, and the social system, 
which share responsibility for the develop
ment of America's youth.' 

The State submits that Justice Stevens argument against the 

deterence value of capital punishment for juveniles is less 

persuasive and seems to be a simple statement of his personal 

belief on the subject. 

Once again, it should be reiterated that the court strictly 

limited its decision to defendants less than sixteen years of 

age. This was emphasized by the court's closing comments when it 

states in subsection VI of its opinion: 

5 
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2 "Petitioner's counsel and various amici curiae 
have asked us to 'draw a line' that would pro-

3 hibi t the execution of any person who was under 
the age of 18 at the time of the offense. Our 

4 task today, however, is to decide the case before 
us; we do so by concluding that the Eighth and 

5 Fourteenth Amendments prohibit the execution of 
a person who was under 16 years of age at the time 

6 of his or her offense. " 

7 The occurring opinion of Justice Sandra Day O'Connor also 

8 agreed that capital punishment under the facts of this case is 

9 cruel and unusual punishment i.e. for a juvenile under 16 years 

10 of age. Justice O'Connors' concurring opinion appears to be 

11 based upon her concern that the State of Okalahoma (and by 

12 inference, all states who do not have a set minimum age to be 

13 capital punishment eligible) may not have given its capital 

14 punishment scheme proper consideration concerning establishment 

15 of a minimum age that juvenile defendants are eligible for the 

16 death penalty. 

17 The State submits that the analysis of the plurality opinion 

18 and the concurring opinion in the Thompson case are not 

19 applicable to the facts of our case under the Washington Death 

20 Penalty statutes and Washington Juvenile Code. 

21 The actual written text of the plurality opinion limits its 

22 analysis and decision to those defendants who are less than 16 

23 years of age at the time they commit their crime. The entire 

24 thrust of this opinion rests on the discernable difference in 

25 culpability between 15 year olds and adults for the same criminal 

26 act based upon perceived standards of decency in American 

27 society. Commonsense dictates that that discernable difference 

28 fades into obscurity as an individual approaches the age of 18. 

29 

30 
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It should be noted parenthetically that no party to this case has 

attacked the constitutionality of capital punishment for adults, 

particularly 18 year old adults, under Washington State Law. 

Further, Washington State's Juvenile Code and its 

declination procedure specifically address the concerns of the 

plurality opinion that juveniles should not be treated the same 

as adults because of their lack of maturity and development 

particularly when dealing with a 17 year old juvenile as in our 

case. This concern is addressed by the Juvenile Court in the 

declination process, when the court considers the "Kent criteria" 

on determining whether the defendant functions as an adult and 

can be best dealt with as an adult in the criminal justice 

system. 

The Washington Juvenile Code also addresses Justice 

O'Connor's concern that due consideration be given for the 

setting of a minimum age to be eligible for capital punishment. 

First, we should be reminded that our Juvenile Code, RCW 13.40 

known as the Juvenile Justice Act of 1977 was passed with the 

specific purpose of making juveniles more accountable for their 

crimes. RCW 13.40.010 states the legislative purpose of the act: 

"(1) 
cited 
1977. 

This chapter shall be known and 
as the Juvenile Justice Act of 

(2) It is the intent of the legislature 
that a system capable of having primary 
responsibility for, being accountable for, 
and responding to the needs of youthful 
offenders, as defined by this chapter, be 
established. It is the further intent 
of the legislature that youth, in turn, 
be held accountable for their offenses 
and that both communities and the juvenile 
courts carry out their functions consis-

7 
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tent with this intent. To effectuate 
these policies, it shall be the purpose 
of this chapter to: 

(a) Protect the citizenry from 
criminal behavior; 

(b) Provide for determining whether 
accused juveniles have committed offenses 
as defined by this chapter; 

(c) Make the juvenile offender ac
countable for his or her criminal behavior; 

(d) Provide for punishment commen
surate with the age, crime, and criminal 
history of the juvenile offender; 

(e) Provide due process for juve
niles alleged to have committed an offense; 

(f) Provide necessary treatment, 
supervision, and custody for juvenile 
offenders; 

(g) Provide for the handling of 
juvenile offenders by communities when
ever consistent with public safety; 

(h) Provide for restitution to 
victims of crime; 

(i) Develop effective standards and 
goals for the operation, funding, and eval
uation of all components of the juvenile 
justice system and related services at the 
state and local levels; and 

(j) Provide for a clear policy to 
determine what types of offenders shall re
receive punishment, treatment, or both, and 
to determine the jurisdictional limitations 
of the courts, institutions, and community 
services. [1977 ex.s. c 291 Sec. 55.] 

The declination procedure contained in RCW 13.40.110 

specifically requires a declination hearing unless waived by all 

parties for 16 or 17 year olds who are alleged to have committed 

or attempted-to commit a Class A felony. Although not couched in 

8 
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2 terms of a minimum age to be eligible for capital punishment, the 

3 issue of when a defendant must be formally considered for adult 

4 prosecution for Class A felony has been set at 16 years of age. 

5 The State submits that if the defendants in this case were 

6 less than 16 years of age, we may face the same concern expressed 

7 by Justice Sandra Day O'Connor's concurring opinion since our 

8 declination process also does not specifically address what 

9 treatment should be given to individuals less than 16 years of 

10 age for Class A felonies. our declination procedure for such 
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individuals is optional for Class A felonies so that the argument 

could be made that our legislature also has not adequately 

addressed the issue of capital punishment eligibility for those 

offenders less than 16 years of age. 

But, our declination procedure does show that our 

legislature has properly considered the eligibilty of 16 and 17 

year olds for such crimes and has stated that they must be 

considered for declination and treatment as adults. 

Consistent with that approach is the fact that Justice 

O'Connor's opinion did not call into question the Oklahoma 

procedures for declination of 16 and 17 year olds subject to 

capital punishment, but only for those less than 16 years old who 

were not specifically considered in their juvenile declination 

procedure. 

The State therefore argues that she has not indicated that 

she would register the same concerns for 16 and 17 year olds 

under Oklahoma law, and by inference, under our declination 

procedures. And, in fact, it suggests that she would allow such 
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a procedure since the legislature has clearly considered the 

matter and has made 16 and 17 year olds eligible for capital 

punishment under appropriate circumstances. 

CONCLUSION 

It is therefore respectfully requested that the court uphold 

the Washington State Laws for capital punishment as it applies to 

juveniles under the facts alleged in the present case. 

DATED this 

HWH1(C) 

day of August, 1988. 

Respectfully submitted, 

JEFFREY C. SULLIVAN 
Prosecuting Attorney 

&.~~ 
Deputy Prosecuting Attorney 

10 
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IN THE SUPERIOR COURT OF THE ~i.A:.r~ OF;W.A!SfiiNGTON 
IN AND FOR THE COUNTY OF YAKIMA 
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20 

STATE OF WASHINGTON, ) 
) No. 88-1-00428-1 

Plaintiff, ) 
) ORDER AUTHORIZING PAYMENT 

vs. ) BY YAKIMA COUNTY 
) 

RUSSELL DUANE McNEIL, ) 
) 

Defendant. ) 
) 

The Court having considered the MOTION FOR ORDER 

APPROVING ATTORNEY AND PRIVATE INVESTIGATOR FEES AND EXPENSES for 

the month of July, 1988, it is hereby: 

ORDERED that the following be paid by the appropriate 
22 

·yakima County office forthwith: 
23 ~ 

21 

( 1) The sum of $~C?ftzS - payable to attorney CHRISTOPHER 
24 

S. TAIT, 103 South Third Avenue, Yakima, WA, 98901; 
25 

26 

27 

28 

29 

30 

( 2) The sum of $2, 003.04 payable to attorneys THOMAS 

BOTHWELL and PREDILETTO, HALPIN, CANNON, SCHARNIKOW & BOTH\'<ELL, 

·p.s., 302 North Third Street, P.o. Box #2129, Yakima, WA, 98907; 

and 

(3) The sum of $ /
1 

/S.t..;zS payable to DIANA PARKER, in 

31 I I I 
32 

33 

34 

35 

36 

1-0RDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

L..AW OFFICES OF 
PREDIL..ETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
:;!.0~ N, 3RC ST., 'P. 0. EIOX 2t29 

YAKIMA, WASHINGTON 98907-.2129 
TEl-. 248-1900 AREA CODE 50!3 
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care of the office of-~orney Ch~topher s. Tait. 

DATED this ~ay of ~ ~ ~88. 

TH 
Of 

I I I 

Defendant McNeil 

2-0RDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

!/ 

E 

'-"'W OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW 8: BOTHWELL, ?.5. 
302 N. 3RC !ST., P. O. BOX: 2129 

YAKIMA. WASHINGTON 98907-2129 

TEL. ~48-1900 AREA COOE 509 
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SE.~ ~cG\LLE.N, YAKIMA COU!!TY CLE.Rl\ 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) ___________________________ ) 

MOTION 

No. 88-l-00428-l 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION FOR 
ORDER APPROVING ATTORNEY AND 
PRIVATE INVESTIGATOR FEES 
AND EXPENSES 

The undersigned attorney for the above-named Defendant, 

RUSSELL DUANE McNEIL, moves this Court for an order approving 

attorney's fees for defense counsel, and private investigator fees 

and expenses, for the month of July, 1988. 

This motion is made and based upon the record and file 

herein and the below DECLARATION OF COUNSEL. 

DATED this 29th day of July, t988.
1 

i ~ u ./. ·/. [' ./ ) i1r7~ THOMASbBO~~ 

THOMAS BOTHWELL, under penalty of perjury of the laws of 

·the State of Washington, hereby certifies and declares that the 

following is true and correct: 

!-DEFENDANT'S MOTION/DECLARATION RE 
PAYMENT OF ATTORNEY/INVESTIGA~R 

u~ 

LAW OFFICES OF 
PREDILETTO. HALPIN, CANNON. 

SCHARNIKOW & BOTHWELL. P.S. 
30:2. N. 3RD ST., P. 0. BOX 2!29 

YAKIMA., WASHINGTON 98907·2129 
Tlii:L. 2.48·1900 AREA CODE: 509 
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The undersigned is one of the court-appointed attorneys 

for Defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto 

statements of counsel and 

~of July, 1988. 

and incorporated by reference are 

our private investigator for the month 

SIGNED AND DATED at Yakima, Washington, this 29th day of 

July, 1988. 

THOMAS ELL 

I I I 
Of Attierneys for Defendant McNeil 

2-DEFENDANT'S MOTION/DECLARATION RE 
PAYMENT OF ATTORNEY/INVESTIGATOR 

UW OFFICES OF 
PREDILETTO. HALPIN. CANNON. 

SCHARNIKOW & BOTHWEl.l., P.S. 
:302 N. 3RD ST., 1>. o. !!!OX 2129 

YAKIMA, WASHINGTON 98907....2.12:9 
T!!:L. 248-1900 ARU.. CODE 509 
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ATTORNEY: 

RE: 

Date: 

7/1/88 

7/2/88 

7/5/88 

7/11/88 

7/11/88 

7/12/88 

7/12/88 
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S T A T E M E N T 
July 1988 Legal Services Rendered 

THOMAS BOTHWELL and PREDILETTO, HALPIN, CANNON, 
SCHARNIKOW & BOTHWELL, P.S. 

STATE OF WASHINGTON v. RUSSELL DUANE McNEIL, 
Yakima County Cause No. 88-l-00428-l 

Description: Time: 

Telephone conversation with Chris Tait .5 

Research; memo to Chris Tait .75 

Telephone conversation with Chris Tait .25 

Two telephone conversations with 
Susan Hahn .75 

Research 3.5 

Telephone calls (to attorneys in 
Thompson v. Oklahoma) and to u.s. 
Supreme Court and University of 
Washington Law Library .5 

Research 2.0 

Telephone conversation with Chris Tait .5 

Telephone calls to u.s. Supreme Court 
Clerk and to Southern Poverty Law 
Center (Alabama) and to attorneys 
for other juvenile death penalty 
cases (Missouri and Georgia) and to 
University of Washington Law Library 1.25 

1-JULY TIME STATEMENT 
LAW OFFICES OF 

PREDILETTO, HALPIN, CANNON, 
SCHARNIKOW & BOTHWELL, P.S. 

302 N, 3RD ST,, P. 0, !!!OX 212.9 

YAKIMA, WASHINGTON 98907-.2.129 

TEL, 248-1$100 AR£.A CODE 509 
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7/13/88 

7/16/88 
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7/27/88 
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• • 
Description: 

Telephone conversation with Mike Mello 
[University of Vermont (High v. Kemp)] 

Time: 

and Dick Burr, NAACP Legal Defense Fund .5 

Meeting with Dianna Parker and 
Chris Tait, then Chris Tait 3.0 

Review memos re Thompson, etc. 2.25 

Draft and research for memorandum 4.25 

Draft memorandum 5.0 

Draf~ mernorandurnr meeting with 
Chris Tait 8.5 

File reviewr telephone conversation 
with Susan Hahnr review motions filed 
by Defendant Rice 1.25 

Meeting with Chris Tai~ and Dianna 
Parker 1.5 

Telephone conversation with Susan Hahn .25 

File review .25 

COSTS: 

Photocopying costs (approximately 
1,500 pages at 10 cents per page): 

FAX machine services 

TOTAL IN-COURT HOURS: 0.0 hours 
at $60.00 per hour: 

TOTAL OUT-OF-COURT HOURS: 36.75 hours 
at $50.00 per hour: 

TOTAL: 

150.00 

15.54 
$165.54 

$ -0-

1,837.50 

$2,003.04 

2-JULY TIME STATEMENT LAW OFFICES OF 
PREDILETTO, HALPIN, CANNON. 

SCHARNIKOW & BOTHWELL, P.S. 
:!:02: N. 3RC ST,, 1>, 0. BOX Zt:Z.O 

YAKIMA. WASHINCOTON 98907-.2129 
TE:L, :;2.48-1900 AREA Cool!: 509 
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RECORD OF TIME 

CHRISTOPHER TAli JULY 31. 1988 
STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT McNeil Activitv TIME 

7/1/88 Out Jail conf, Conf 2.00 

7/5/88 Out Conf MeG, jail conf, 5.00 

7/6/88 Out Travel Whitstran 4.00 

7/6/88 Out * 1 00 miles at 22.5 cents = 22.50 * 

7/7/88 Out Conf SLH, research, conf JCS, 
TAB.DP 6.00 

7/8/88 Out Travel to Seattle, conf Davis. 
locate witness 8.00 

7/8/88 Out 300 miles at 22.5 cents =67.50 * 

7/11/88 Out Conf SLH, Ford, motions, jail 
conf, conf JCS 6.00 

7/12/88 Out Conf SLH, jail conf motions, 
stipulation 6.00 

7/13/88 Out Conf TAB, SLH, motions 6.00 

7/14/88 Out Jail conf, conf TAB, motions 6.00 

7/18/88 Out (2) conf, jail conf, Joy DP, 
Schreiner 5.00 

7/19/88 Out Long jail conf (family) motions 6.00 

7/20/88 Out Jail conf, conf family, motions 4.00 

7/21/88 Out Jail conf, conf family, motions 4.00 

7/22/88 Out Jail conf, motions 4.00 

-J.- TAIT 



-.'.I -- • • 
7/25/88 Out Long jail conf, conf VF 4.00 

7/26/88 Out jail conf, conf TAB, family 5.50 

7/27/88 Out Conf Davis, TAB, Ross, JCS, DP 6.00 
jail conf, research 

7/28/88 Out Conf DP, jail conf Cl, review 
chronology 4.00 

TOTAL Out-Of-Court Hours: 91.50 HOURS 
At $50.00 Per Hour = $4,575.00 
400 miles at 22.5 cents per mile = 90.00 

TOTAL $4,665.00 

-2- TAIT 
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RECORD OF TIME 

DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

July 31, 1988 

DATE IN/OUT 

7/18/88 Out 

7/21188 Out 

7/22/88 Out 

7125/88 Out 

7/26/88 Out 

7/27/88 Out 

7/28/88 Out 

7/29/88 Out 

7/30/88 Out 

McNeil Activity TIME 

Review TAB reports, cont YSO, 
Conf JMN, VF, locate (DK, H. Park 
Witnesses) retrieve DSHS documents, 
I'V H.P. Witness, Granger LL 5.50 

Conf cr. Conf JMN, LD cons., M. MeG, 
jail conf client, LD cons CS, LD, LD, BM, 
prepare mitigation materials 7.00 

2-conf JMN, conf cr. Conf DK, LD, 
telephone DSHS, LD, Cons CPS, LD, 
R. Davis, I'V D K, LD, M. DeL., Cons 
Betty Morehouse, LD R. Davis 6.50 

Conf cr. jail conf Cl, Conf Veronica, 
review reports, jail conf client, 
prepare mitigation materials from 
history background 6.25 

Conf cr. Conf D. Kenny, TAB, prepare 
material, jail conf, client, conf VF, 
cons L.P. 5.50 

jail Conf a. conf LD, R. Davis, Conf 
VF, Conf cr. TAB, prepare mitigation 
materials, review notes, police reports 6.50 

Conf CT. jail conf a. Cons LD, D.K., 
prepare evidence chronology record, 
record evidence on tape for chronology. 
Prepare witness notes for ]M 7.00 

Conf VF, prepare mitigation record 

Jail conf client 

1.00 

.46.25 HRS at $25.00 Per Hour~ $1,156.25 
~ . 

-1- PARKER 
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IN THE SUPERIOR COURT OF THE STATE OF W ASHINGTdftlr~<'"IV 
IN AND FOR YAKIMA COUNTY Z(f'· 

STATE OF W ASHING'fON, 

_Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

' .. ' 

) " 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

ORDER AUTHORIZING 
FORENSIC EXPERT AND 
EXPENDITURE OF 
PUBLIC FUNDS 

THIS MATTER coming on regularly for consideration on 
Defendant's MOTION FOR AUTHORIZATION AND EXPENDITURE OF 
PUBLIC FUNDS for the authorization of a Forensic Expert Witness 
herein, and the Court being fully advised in the premises, now, 
therefore, it is hereby: 

ORDERED that Mr. RAYMOND DAVIS of the Quantum 
Analytical Company, at 1000 8th Avenue, Suite 705, Seattle, W A 
98104, be and he is hereby authoized to serve as the forensic 
expert witness on behalf of Defendant, RUSSELL DUANE McNEIL, 
and he shall further serve under the direction of and in 
conjunction with counsel for the above named Defendant, and that 
upon approved submission of statements as provided for herein, 
he shall be paid at county expense at his authorized hourly, pre-
trial out-of-court rate of $70.00 per hour. ]": 

DONE IN OPEN COURT THIS 5o DAY OF \ JJQ_. 
1988. 

ORDER AUTHORIZING 
. FORENSIC EXPERT AND 
EXPENDITURE OF PUBLIC FUNDS 1 

CHRISTOPHER T AIT 
ATTORNEY AND COUNSElOR AT LAW 

103 SOUTH THIRD STREET 
YAKIMA, WASHINGTON 98901 
TELEPHONE {509}248-1346 
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IN THE SUPERIOR COURT OF THE STATE OF W ASHINGTo1<'fr C[t. 
IN AND FOR YAKIMA COUNTY . . 

STATEOFWASHINGTON, ·~.~~)' 
') 

Plaintiff, 

vs. 

. RUSSELL DUANE McNEIL, 

Defendant 

DEFENDANT'S MOTION 
. FOR AUTHORIZATION AND 

) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

DEFENDANT'S MOTION 
FOR AUTHORIZATION AND' 
EXPENDITURE OF PUBLIC 
FUNDS 

CHRISTOPH T AIT 
Attorney for Defendant McNeil 

. RXPENDITURE OF PUBLIC FUNDS 1 

ttl 

CHRISTOPHER TAIT 
ATIDRNEY AND COUNSELOR AT LAW 

103 SOUTH THIFID STREET 
YAKIMA, WASHINGTON 98001 

TELEPHONE (509]248-1346 
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STATE OF WASHINGTON 

COUNTI- OF YAKIMA 

• 

) 
)ss. 
) 

• 

CHRISTOPHER T AIT, being first duly sworn upon oath, 
deposes and states: 

1. I am one of the attorneys appointed by the Court to 
represent Defendant Russell Duane McNeiL 

2. I have previously met in judge F. james Gavin's chamber 
regarding the issue of the confusion and the high level of medical 
terminology, which will need expert clarification in regard to the 
crime/lab reports on the evidence taken at the scene of the crime 
for which the Defendant herein is accused of committing. I 
requested his advice on the issuance of hiring a Forensic Expert 
Witness for the purposes of clarification and proper defense of the 
Defendant herein. judge F. james Gavin agreed that the hiring of a 
Forensic Expert in this matter was appropriate and necessary, and 
further that such expert witness fees should, therefore, be paid by 
public funds. 

3. I have contacted Mr. Raymond Davis of the Quantum 
Analytical Company, at 1000 8th Avenue, Suite 705, Seattle, WA 
98104. Mr. Davis has agreed to perform these necessary services 
on behalf of the Defendant, Russell Duane McNeil. Mr. Davis' 
hourly rate is $70.00 per hour for pre-trial out-of court time. 

DATED THIS ~ o DAY OF JUNE, 1988. 

DEFENDANT'S MOTION 
FOR AUTHORIZATION AND 
EXPENDITURE OF PUBLIC FUNDS 2 

(jM~LL 
CHRISTOPW&.TAIT 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

103 SOUTH THIRD STREET 
YAKIMA, WASHINGTON 98901 

TELEPHONE [509J 248-1346 
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4 SUBSCRIBED AND SWORN to before me this ]o day of 
5 june, 1988. 
6 

7 

6 

9 

10 

11 

12 

13 

14 

15 

16 

17 

16 

19 

20 

21 

22 

23 

24 

25 

26 

27 

26 

29 

30 

31 

32 

33 

34 

a~,:,) (if· Jiw de0 
NOTARY PUBLI U: and for the 
State of Washington, residing at 
Yakima. 

DEFENDANT'S MOTION 
FOR AUTHORIZATION AND 
EXPENDITURE OF PUBLIC FUNDS 3 

CHRISTOPHER TAJT 
ATTORNEY AND COUNSELOR AT LAW 

103 SOUTH THIRD STRf:ET 
YAKIMA. WASHINGTON 98901 

TELEPHONE 15091248-1346 
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VAI'BIATAiY MCGrU .. EN 
t. ' m OOUNTY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
. C,,; JU< ;)N ,~_ND. F?R YAKIMA COUNTY 

- •• r • l r • .,l t"\ 

STATE OF wASHINGTON, ·- L' )' 

0 . '" - ) 

Plaintiff -.;;;~--!.- ) 
'tA t· ' ...... '"'' 1 1 

(',I . ''J I,,.. .• ~ ) ... -, ••'.ilt.~ 

vs_ 

RUSSELL DUANE McNEIL, 

) 
) 
) 
) 
) 
) Defendant 

NO: 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND E\'PENSES 

MOTION 

COMES NOW the above-named Defendant, RUSSELL DUANE 
McNEIL, by and through his attorneys, and moves this Court for 
the authorization of payment for investigatory services. 

THIS MOTION is based upon the record and file herein and 
the accompanying DECLARATION OF COUNSEL. 

:r\Jlll 
DATED THIS 'l..P DAY OF jl]J~\1988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 1 

~1~~L 
CHRISTOPHEJTAIT 
Of Attorneys for Defendant 
McNeil 

CHRISTOPHER TAfT 
ATIORNEY AND COUNSELOR AT LAW 

103 SOUTH THIRD STREET 
YAKIMA. WASHINGTON 98901 

ffiEPHONE [5091 248-,346 
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DECLARATION OF COUNSEL 
CHRISTOPHER T AIT, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court-appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 
Diana G. Parker has been authorized to pursue investigatory 
services on behalf of the Defendant McNeil. An Order Authorizing 
Investigatory Services and Setting Rates was entered in the 
above-entitled cause and signed by the Honorable F. james Gavin 
approving said investigatory services and authorizing payment of 
her automobile mileage to be reimbursed at the rate of 22 1/2 
cents per mile. Diana G. Parker was further authorized to submit 
statements, through counsel, on or about the 1st and the 15th day 
of each month. 

Attached hereto and incorporated by reference for approval 
is the statement of Diana G. Paker for the private investigatory 
fees and expenses for her services from july 1. 1988, to july 15, 
1988, performed by her on behalf of the above-named Defendant, 
McNeil. 

SIGNED AND DATED at Yakima, Washington, this "'to day of 
july, 1988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES2 

\ ~:~Lr ~-, CHmoprJffir IT 
of Attorneys for Defendant 
McNeil 

CHRISTOPHER TAfT 
ATTORNEY AND COUNSaOR AT LAW 

103 SO UTI-I THIRD STREET 
YAKIMA, WASHINGTON 98901 

TELEPHONE [509) 248-13.::16 
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RECORD OF TIME 

DIANA PARKER STATEvs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT 

7/1/88 Out 

7/5/88 Out 

7/6/88 Out 

7/7/88 Out 

7/8/88 Out 

7/11/88 Out 

7112/88 Out 

7/13/88 Out 

7114/88 Out 

7/15/88 Out 

McNeil Activity TIME 

Conf JMN, prepare materials for 
Forensic Expert, jail Conference 3.00 

Conf Dr. MeG, Conf CT, jail conf, 
Research RE: D.P., Prepare materials, 
Photocopies for Forensic 5.50 

Conf F. Weadon on R. N, Conf CT, re
view record for W. Info, cons SH, cons 
Dr. MeG, I'V CarlS., I'V Wit (MG in 
Whitstram) 8.50 

Conf SH, Cons G. jones, Prepare 
materials for R.D., Cons SH, Conf 
YPD, Conf R.M. 7.00 

To Seattle (Forensic Expert) 8.00 

Conf CT, jail Conf, Cons SH, re
view USS Ap, read report of BS, DC, 
LC, LD, TF, read materials 6.00 

Conf CT, conf SH, jail conference, re-
view client statement, long jail conf 5.00 

Conf CT, prepare trial materials, 
locate mitigaiont witness, conf CT, 
TAB, LD, Wapato HS. 6.25 

LD Cons RD. jail conf, prepare 
mitigation materials, conf CT 4.00 

Conf CT, locate factlmitgation wits, 
prepare chronology, reconcile 
statements, review materials, 7.00 

60.25 HRS at $25.00 Per Hour = 
TOTAL= 

$1,506.25 
$1,506.25 
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JUL 201988 
Roll No. 33.2 41 
BETIY McGILLEN, YAKIMA C.OUifTY 

1 
LERK 

IN THE SUPERIOR CO~Ji ;9F;; XHE.::ST An; OF WASHINGTON 
IN AND FORYAKIMA COUNIT 

STATE OF WASHINGTON, ) 
YAi)· 

Plaintiff, ) 
) 

~'S. ) 
) 

-RUSSELL DUANE McNEIL, ) 
) 

Defendant ) 

-.. \ :) ::-

. ..;l:f •. -

NCf:1SSS-l-00428-l 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNIT FOR INVESTIGATORY 
FEES AND EXPENSES 

The Court having considered the DEFENDANT'S MOTION for 
ORDER APPROVING PRIVATE INVESTIGATOR FEES and EXPENSES 
and attached Declaration of Counsel, now, therefore, 

IT IS HEREBY ORDERED that the following be paid by the 
appropriate Yakima County Office forthwith: 

(1) The sum of $1,506.25 payable to DIANA G. PARKER, in 
care of the Office of Attorney Christopher Tait. 

ORDER AUTHORIZING PAYMENT 
. BEY ]>.KIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 1 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

103 SOUTH THIRD STREET 
YAKIMA, WASHINGTON 98901 
TELEPHONE [509) 248-1346 
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Of Attorneys For Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 2 

• 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELO~ AT LAW 

103 SOUTH THII=IO STREET 
YAKIMA. WASHINGTON g9g01 

TELEPHONE [509J 2.aB·18LI6 
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7 BETTY MCGILLEN 
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YAKIMA COUNTY CLERK 
- . !J ~,·; 
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'fAKL- ,;:1~~-: ro~· 

-~N THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

vs. 

RUSSELL-DUANE McNEIL, 

Defendant. 

No. 88-1-00428-1 

DEFENDANT'S RUSSELL McNEIL'S 
MOTION FOR DISMISSAL OF 
PLAINTIFF'S REQUEST FOR 
DEATH PENALTY 

_________________________ ) 

COMES NOW the above-named Defendant, RUSSELL DUANE 

20 McNEIL, by and through his attorneys, and moves this Court to 

21 dismiss-the Plaintiff's request for the'death penalty. 
22 

23 INTRODUCTION AND SUMMARY OF ARGUMENT 
24 Defendant asks this Court to declare that it is 

25 unconstitutional and otherwise illegal to impose the death penalty 

26 upon a juvenile offender, particularly in the absence of express 

27 statutory authorization of the death penalty for juvenile 

28 offenders. (Defendant Russell McNeil was 17 years old at the time 

29 of the criii(i'!S. alleged herein.) 

30 

Most of the legal principles 

32 motion -is based were enunciated by the 

upon which Defendant's 

plurality and concurring 

33 opinions in the very recent decision of the United States Supreme 

54 Court, Thompson v. Oklahoma, 

35 

36 

1-MOTION 
TIFF'S 

FOR DISMISSAL OF PLAIN
REQUEST FOR DEATH PE~~ry 

. '---'0 

u.s. ---------' 56 L.W. 4892 

l.AW OFFICES OF 
PREDILETT"O. HALPIN. CANNON. 

SCHARNIKOW 8: BOTHWELL., P.S. 
30:i. N. 3RC ST., P, o. BOX 2129 

YAkiMA. WASHINGTON 98907...2129 
TEL. 248·1900 AREA CoCE 509 



• • 
1 

2 

3 (June 29, 1988, copy appended). Thompson specifically holds that 
4 

5 

no 15-year-old offender may receive the death penalty. 

The day following its decision in Thompson, the United 

-6 States Supreme Court granted certiorari in two cases presenting 

7 the following issues, respectively: 

8 

9 

10 

.ll 

~2 

13 

14 

~5 

Does execution of accused under age of 18 at time of 
the offense violate evolving standards of decency, and is 
it cruel and unusual punishment under Eighth and 
Fourteenth Amendments? 

Does infliction of death penalty on person who is 16 at 
time crime was committed constitute cruel and unusual 
punishment prohibited by Eighth and Fourteenth 
Amendments? 

~6 High v. Zant, 43 CrL 4084 (No. 87-5666) ~ Wilkens v. Missouri, 43 

17 CrL 4084 (No. 87-6026). (Summaries of grants of certiorari 

18 appended hereto. ) 

J_9 

2 o There are several other appendices to this memorandum, 

21 including briefs submitted to the u.s. Supreme Court by the 

.22 parties cand amici in Thompson, as well as portions of the Petition 

23 for Certiorari in Wilkens, plus a law review article cited several 

24 times in the Thompson decision: Streib, "Death Penalty for 

25 Children: The American Experience with Capital Punishment for 

2 6 Crimes -committed While Under Age Eighteen," 36 Ok.L.Rev. 613 

27 (1983) and two other articles by Professor Streib. Defendant 

28 McNeil offers these materials, frankly, because they most 

29 articulately present his various arguments. Defendant asks this 

30 Court to consider these materials and to give him the benefit of 

31 

32 

.33 

34 

36 

the arguments 

follows: 

(l) 

presented therein, which may be summarized as 

The execution of a youth who was under the age of 
eighteen at the time of the offense would violate 
evolving standards of decency. 

2-MOTION FOR DISMISSAL OF PLAIN
TIFF'S REQUEST FOR DEATH PENALTY 

LAW OFFICES OF 
PREDlLElTO. HALPIN. CANNON, 

SCHARNJKOW 8: BOTHWELL, P.S. 
::302 N. 3RC ST., P. o. BOX Z1ZSI 

YAKIMA, WASHINGTON .98507-2129 
TE:L.. 248-1900 AREA CooE 509 
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22 

23 

24 

25 

27 
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(2) 

• • 
(a) In most states (including Washington) and for 

most purposes, age eighteen marks the 
boundary between childhood and adult respon
sibilities. 

(b) The reasons for the boundary line: 
Adolescents lack the maturity, experience, 
moral judgment and sophistication of adults. 
Child development experts agree that 
adolescence is a transitional period in which 
young people are still developing the 
cognitive ability, judgment and fully formed 
identity or character of adults. 

(c) The reasons for treating juveniles 
differently from adults apply with special 
force here: The developmental differences 
between adolescents and adults diminish the 
state's interest in inflicting the death 
penalty on minors. 

(i) 

(ii) 

The death penalty does not deter youths 
from committing capital offenses. 

Retribution 
penological 
adolescents. 

is not a 
purpose with 

legitimate 
respect to 

Executing juvenile offenders violates the Eighth 
and Fourteenth Amendments to the United States 
Constitution, particularly in the absence of the 
legislation expressly authorizing capital 
punishment for juveniles. 

ARGUMENT 

THE REASONING IN THOMPSON APPLIES WITH EQUAL FORCE TO 17-
YEAR-OLDS. 

In deciding whether the age of the defendant Thompson -

Sl specifically the fact that he was 15 years old at the time of his 

32 offense - was "a sufficient reason for denying the state the power 

33 to sentence him to death," the u.s. Supreme Court plurality 

34 adhered to the following analysis: 
35 

36 
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"[W]e first review relevant legislative enactments, then 
refer to jury determinations, and finally explain why 
these indicators of contemporary standards of decency 
confirm our judgment that such a young person is not 
capable of acting with the degree of culpability that can 
justify the ultimate penalty. 

Thompson v. Oklahoma, supra, 56 LW at 4894 (footnotes omitted). 

(l) Legislative Enactments: 

The Thompson plurality first summarizes the numerous 

examples in law illustrating that "the 

well as the long history of our law, 

experience of mankind, as 

recognize that there ~ 

l5 differences which must be accommodated in determining the rights 

16 and duties of children as compared with those of adults." Id, at 

-17 4894. 

18 The court notes, for example, that Oklahoma recognizes 

~9 this distinction in numerous statutes, e.g., forbidding minors 

-20 the right to vote, sit on a jury, marry without parental consent, 

21 or purchase alcohol or cigarettes. 

22 Similarly, the State of Washington has numerous statutes 

23 recognizing basic distinctions between minors and adults. 

24 Attaining the age of 18 in our state is the express statutory 

25 condition precedent to such rights or privileges as: voting (RCW 

26 26.28.l:U5): marrying without either parental consent or court 

27 approval (RCW 26.04.010 and 26.28.215): drafting a Last Will (RCW 

28 11.12.010): authorizing an abortion (RCW 9.02.070): purchasing 

.29 "erotic" material (RCW 9.68.080): owning a motor vehicle (RCW 

30 46.12.250): suing (or being sued) without a guardian ad litem (RCW 

31 26.28.015): becoming a notary public (RCW 42.44.020) or securing 

32 occupations such as insurance adjustor (RCW 48.17.380): or even 

"53 for such acts as entering into a contract to play baseball (RCW 

34 67.04.090}; donating blood (RCW 70.01.020); obtaining a license or 

35 permit cto discharge fireworks (RCW 70.77.255): authorizing an 

36 
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15 

"16 

18 

1~ 

-20 

2l 

22 

23 

24 

-25 

26 

_27 

28 

.29 

30 

31 

32 

34 

.35 

36 

• • 
autopsy {RCW 68.50.101) or adopting a child {RCW 26.33.140). See 

also, _generally, RCW 26.28.010, which specifies 18 as the age of 

majority. 

Continuing its review of the legislation, Thompson cites 

the Oklahoma statutory juvenile justice system, including a 

specific statute providing that 16- or 17-year-olds charged with 

murder and other serious felonies shall be considered as adults, 

and other statutes providing a special "certification" procedure 

whereby the juvenile system may determine that a person less than 

16 may _be tried as an adult for such crimes as murder. Id, at 

4893-4894. 

washington, too, has legislatively created a distinct 

juvenile justice system, RCW 13.40, including a declination 

procedure whereby juvenile court may transfer a juvenile for adult 

criminal prosecution, RCW 13.34.110. Washington's declination 

statute authorizes transfer if the juvenile is 16 or 17 and the 

alleged crime is a Class A felony or an attempt to commit a Class 

A felony, or if the juvenile is 17 and the alleged crime is 

second-degree assault, kidnapping, rape or robbery, or first

degree extortion, or indecent liberties. RCW 13.40.110(a) and 

(b). 

The plurality in Thompson cites those various age

distinguishing statutes for the proposition that "[a]ll of this 

legislation is consistent with the experience of mankind, as well 

as the history of the law, that the normal 15-year-old is not 

prepared to assume the full responsibilities of an 

4895 (footnote omitted). Because these statutes, 

adult." Id, at 

including the 

multitude here in Washington, draw the line at 18 years, rather 

than somewhere between 15 and 17, it should similarly be said that 

the legislation, experiences of mankind, and long history of the 

la,., recognize that 17-year-olds are similarly 

assume the full responsibilities of an adult. 

not prepared to 
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• • 
After further reviewing the common tradition of American 

legislatures to "draw the line," the Thompson plurality cites 

additional numerous organizations - national and international -

as well as other countries, as follows: 

The conclusion that it would offend civilized standards 
of decency to execute a person who was less than 16 years 
old at the time of his or her offense is consistent with 
the views that have been expressed by respected profes
sional organizations, by other nations that share our 
Anglo-American heritage, and by leading members of the 
Western European community. Thus, the American Bar 
Association and the American Law Institute have formally 
expressed their opposition to the death penalty for 
juveniles. Although the death penalty has not been 
entirely abolished in New Zealand (it has been abolished 
in Australia, except in the State of New south Wales, 
where it is available for treason and piracy), in neither 
of those countries may a juvenile be executed. The death 
penalty has been abolished in West Germany, France, 
Portugal, The Netherlands, and all of the Scandinavian 
countries, and is available only for exceptional crimes 
such as treason in Canada, Italy, Spain, and Switzerland. 
Juvenile executions are also prohibited in the Soviet 
Union • 

24 Id, at 4903 (footnotes omitted). None of these organizations or 

25 

26 

27 

28 

29 

countries draw the line between 15- and 17-year olds: all either 

abolish the death penalty completely or draw the line at 18. 

Summarizing the 

considered by the Thompson 

types of 

plurality: 

legislative enactments 

The legislation taken as a 

30 whole offers no meaningful basis for drawing the line somewhere 

31 

32 

33 

54 

.35 

36 

between 15- and 17-year-olds. Rather, this legislative analysis 

supports prohibiting the death penalty against any juvenile 

offender. 
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(2) Jury Determinations: 

"The second societal factor the court has examined in 

6 determining the acceptabi1ity of capital punishment to the 

7 American sensibility is the behavior of juries." Thompson, supra, 

8 56 LW at 4896-7. 

9 

10 

ll 

~2 

13 

14 

.l5 

For its review of the incidence of execution of persons 

who were under the age of 16, the Thompson 

upon the research of Professor Streib. Id, 

attached.) 

court relies heavi1y 

at 4897. (Artic1es 

No juveniles have been executed in the State of 

Washington pursuant to 

statute (enacted in 

RCW 10.95, the 

1981). According 

current 

to the 

death penalty 

undersigneds' 

16 research, only two jvuenile offenders have been executed by this 

17 State (in the years 1906 and 1932). 

-18 

19 Thompson's plurality reviews the statistics and concludes 

20 that the five persons who were 16-year-old offenders in the 

21 United States sentenced to death between 1982 and 1986 "received 

22 sentences that are 'cruel and unusual in the same way that being 

23 

24 

25 

struck by lightning is cruel and unusual.'" Id, at 4897, quoting 

Furman v. Georgia, 408 u.s. 239, 309 (Stewart, J., concurring). 

The statistics (attached) concerning the incidence of death 

26 penalty _for any-aged juveniles are no less compelling towards the 

27 conclusion that such sentences for 17-year-olds as well are cruel 

28 and unusual in the same way as being struck by lightning. 

29 

30 

31 

32 

34 

35 

.3.6 

(3) Whether "such a young 
acting with the degree 
justify the ultimate 
4894. 
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4 In making its judgment on this third issue, the Thompson 

5 plurality states: 

s 
7 

8 

9 

"lO 

n 
12 

13 

l4 

[W]e first ask whether the juvenile's culpability should 
be measured by the same standards as that of an adult, 
and then consider whether the application of the death 
penalty to this class of offenders "measurably 
contributes" to the societal purposes that are served by 
the death penalty. 

Thompson, supra, at 4897, citing Enmund v. Florida, 458 u.s. 782, 

798 (1982). 

15 
of the 

Thompson's analyis of these criteria is found in Part V 

plurality's decision. 56 LW at 4897-98. Also, appended to 

l-6 
this memorandum are two amicae briefs submitted to the Supreme 

17 Court in Thompson, one by the National Legal Aid and Defender 

Association, et al., the other by The American Society for 18 

-19 

20 

-21 

Adolescent Psychiatry, 

The Thompson 

et a1. 

plurality acknowledged that the petitioner 

and various amici curiae had asked the court "to 'draw the line' 

22 that would prohibit the execution of any person who was under the 

age of 18 at the time of the offense." Id, at 4898. For the time 23 

24 being, the court simply concluded that: 

25 

26 

27 

28 

-29 

30 

31 

32 

33 

34 

ThomEson, 

153, 186 

without 

[W]e are not persuaded that the imposition of the death 
penalty for offenses committed by persons under 16 years 
of age has made, or can be expected to make, any 
measurable contribution to the goals that capital 
punishment is intended to achieve. It is, therefore, 
"nothing more than the purposeless or needless imposition 
of pain and suffering," Coker v. Georgia, 433 u.s. [584] 
at 592, and thus an unconstitutional punishment. 

56 LW at 4898 [(footnoting Gregg v. Georgia, 

( 1976) ("the sanction imposed cannot be so 

penological justification that it results 

428 u.s. 
totally 

in the 

35 
gratuitous infliction of suffering") (joint opinion of Stewart, 

Powell and Stevens, J.J.)]. 
30 
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None of the sources cited by the Thompson plurality or by 

the amici make any meaningful distinction between 15- and 17-year

olds for purposes of these criteria, e.g., retribution and 

deterrence. In summary then: When the court reaches the issue 

which was reserved in Thompson, but which is now before it (in the 

two cases for which certiorari has been granted), it should hold, 

and this court should now hold, that the imposition of the death 

_ll penalty cfor offenses committed by 17-year-olds as well is "nothing 
~2 

more than the purposeless and needless imposition of pain and 
13 

14 

15 

suffering" and thus an unconstitutional punishment. 

16 II. 
17 

THE CONCURRING OPINION IN THOMPSON OFFERS ADDITIONAL 
SUPPORT FOR DEFENDANT'S REQUEST FOR RELIEF. 

18 Justice 0' Connor • s concurring opinion in Thompson 
1,. provides additional support for the relief requested by Defendant 

herein, particularly as it focuses upon the failure of the state's 
20 legislature to expressly authorize the death penalty for the 
21 juvenile in question. 

22 

23 

24 

25 

26 

27 

First, Justice O'Connor observes that: 

Under the Eighth Amendment, the death penalty has been 
treated differently from all other punishments ••. 

The restrictions that we have required under 
Amendment affect both legislatures and the 
authorities for decisions in individual cases. 

the Eighth 
sentencing 

28 Thompson, supra, 56 LW at 4903. 
29 

30 The Justice then turns to the particular vice of the 

31 Oklahoma statutory scheme: 

32 

33 

34 

35 

36 

The case before us today raises some of the same concerns 
cthat have led us to erect barriers to the imposition of 
capital punishment in other contexts. Oklahoma has 

-enacted a statute that authorizes capital punishment for 
murder, without setting any minimum age at which the 
:commission of murder may lead to the imposition of that 

LA.W OFFICES Of' 
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• • 
penalty. The State has also, but quite separately, 
provided that 15-year-old murder defendants may be 
treated as adults in some circumstances. Because it 
proceeded in this manner, there is a considerable risk 
that the Oklahoma legislature either did not realize that 
its actions would have the effect of rendering 15-year
old defendants death-eligible or did not give the 
question the serious consideration that would have been 
reflected in the explicit choice of some minimum age for 
death-eligibility. 

[T]he Oklahoma statutes have presented this Court with a 
result that is of very dubious constitutionality, and 
they have done so without the earmarks of careful 
consideration that we have required for other kinds of 
decisions leading to the death penalty. In this unique 
situation, I am prepared to conclude that petitioner and 
others who were below the age of 16 at the time of their 
offense may not be executed under the authority of a 
capital punishment statute that specifies no minimum age 
at which the commission of a capital crime can lead to 
the offender's execution. 

20 Id, at 4904. 

21 

22 Justice O'Connor then concludes by explaining her reason 

23 for not immediately addressing whether the death penalty may be 

24 imposed upon any offender less than 18 (not just under 16): 

25 

26 

27 

28 

29 

_.30 

31 

32 

33 

34 

35 

36 

Id. 

By leaving open for now the broader Eighth Amendment 
question that both the plurality and the dissent would 
resolve, the approach I take allows the ultimate moral 
issue at stake in the constitutional question to be 
addressed in the first instance by those best suited to 
do so, the people's elected representatives. 

Washington's statutory scheme suffers the same vices 

described by Justice 0' Connor in relation to those of Oklahoma. 

Washington, like Oklahoma, has enacted a statute that authorizes 
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3 capital punishment for murder, without setting any minimum age at 
4 which the commission of murder may lead to the imposition of that 

penalty. Washington, like Oklahoma, has also, but quite 5 

6 

7 

8 

9 

_l,Q 

~1 

12 

13 

~4 

15 

16 

17 

18 

lP 

20 

21 

"22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

.33 

34 

35 

36 

separately, provided that 17-year-old murder defendants may be 

treated as adults in some circumstances. As a result, as Justice 

O'Connor said of Oklahoma, it may be said that "there is 

considerable risk that the [Washington] legislature either did not 

realize that its actions would have the effect of rendering [17]

year-old defendants either death-eligible or did not give the 

question the serious consideration that would have been reflected 

in the-explicit choice of some minimum age for death-eligibility." 

It is therefore similarly appropriate to refuse the Plaintiff 

herein-the right to to pursue the death penalty against Defendant 

McNeil or any other juvenile offender until "the ultimate moral 

issue [has been] addressed in the first instance by those best 

suited to do so, the people's elected representatives," our state 

leg isla ture . 

CONCLUSION 

It is therefore respectfully requested that the Court 

strike-the Plaintiff's request to impose the death penalty upon 

this seventeen-year-old Defendant. 

DATED this 20th day of July, 1988. 
--

/ / I 
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I think'there is no justification in law !or treating this single 
type of suit differently, !·dissent. 

ROY T.· ENGLERT JR., Assistant to th~ .·Solicitor General 
(CHARLES FRIED, Sol. Gen., JAMES M. SPEARS, Act'g Assc 
Ally. Gen., THOMAS W. MERRILL, Dpty. Sol. Gen., WILLIAM 
KANTER, and HOWARDS. SCHER. Justice Dept. auys., on the 
briefs) far federal pctitionersjrespondents; THOMAS A. BARN I CO, 
Massachusetts Assistant Auorncy General (JAMES M. SHANON, 
Atty. Gen. and WILLIAM L. PARDEE, Asst. Ally. Gen., on the 
briefs) for 5-tate respondent/petitioner. 

No, 86-6169 

'. 
WILLIAM WAYNE THOMPSON, PETITIONER 

·.11. OKLAHOMA 

ON WRIT OF CERTIORARI TO THE COURT OF CRWINAL 
APPEALS OF OKLAHOMA . 

: . Syllahus 

No. 86-6169.. Argued Nov~OO: 9, _1987-Decided jUne 29, 1988_ 

Petitioner, .when he was 15 yeara old, activelY participated in a brutal 
murder, . B.::eause petitioner was & "child" &.3 a matter ot Oklahoma law, 
tho District Attorney filed a statutory petition :!le.eking to have him tried 
aa an adult, whici) the trial court granted. He waa then convicted and 

· sentenced to death, an~ the Court of Criminal Appeal.B of Oklahoma 
a!llrmed. ,· 

Held: The judgment 18 vacated and the case ia remanded. 

724 P. 2d "'BB, vacated and remanded. 
·JUSTICE STEVENS, joined by JUS'l1CE BKENNAN, JUS"nCE MJ.:&.. 

SHALL, and JusncE BLACXJruN, concluded that the •cruel and unusual 
puniahment'" prohibition of the Eighth Amendment, made applicable to 
the Stateo by the Fourteenth Amendment. prohibits the execution oC a 
person who was under 16 years of age at the time of hia or her offense. 

(a) In determinin~r whether tilt: categorieal Ei&:bth Amendmeo' prohi
bition applies, thi.3 Court must be guided by the "evolving standards. at 
deeeney that mark the progres ot a maturing society,'" Trop v. Dullu, 
350 U. S. 86, 101, and, in so doina:. must review relevant h:gialative en

. acc:menU, and jury determinatioD!I and coreider the reasons why a civi
lized aociety may jl.Ceept or reject the death penalty for a person less tkwn 
16 years old at the lime of the crime. 

(b)· Relevant otatc statutes-particularly thor.c ot the l8 Statts that 
have expreasly considered the question of a minimum age !or imposition· 
of the death penalty, and have uniformly required that the de!endant 
have attained at least Ehe age of 16 at the time of the. c;pital offense
support the conclusion that it would offend civilized atandardli of decency 
to execute a per:san who was 1~ than 16 years old at the time of lWI or 
her offel\!le. That conclusion ill abo consistent with the viewa expre!Bed 
by respected profea.sional organizations, by other nationa that ahare the 
Ana:lo-Ameriean heritage, and by the leading member:s of the Western 
European Community. . . . . 

(c) The behj,Vior ol juries-as evideneed by:statiatic:s demomtralini" 
that, although between 18 and 20 ~ under the aze of 16 were exe. 
cuted during the :ftr.lt halt ol the 20th century, no auch execution hal 
taken place since 1948 despite the fact that tho~ands of murder eases 
were tried during that period, and that only 5 ol the 1,393 persona se11~ 
tenced to death for willful homicide during lhe yeao 1982 throagb 1986 
~ leaa than 16 at the time of the offense-leads to the wwnbiguou, 

' conclusion that the imposition ot the death ~nalty on a 15-year-old of
tender izl now generally abhorrent to the conscience of the eommun.ity. 
· (d) Thejuve~a'o reduced culpability, and the lac&. that the application 

ol the death pennlty to thia clua ot offendtn does not meaaurably con· 
tn"bute to the essential purposes underlying the penalty, also support the 
conclusion that the imposition otthe penalty .on per-50011 aoder the age of 
16 coll.'3titutea uno;mstitutional punishment. This Court has already en
doracd the proposition that leas culpability should attach to a crime eom

. mitted by a juvenile than to a compar.lble erime committed by an adult, 
aincc in~ience, l.esa education, &nd leas intellirence make the teen-
arer lesa able to evalWLte the consequences olhie. or her conduct while at 
the aame time he Ol" she ia much more apt to be motivated by mere emo
tion or peer preaaure than La an adult. CL Bellotti v. Bair-d, 44S U, S. 
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1322: Eddings v. OktaN:mul, 456 U. S: 104. Given tim les8er culpability, 
a.s well 3!!1 the teenager'!! capacity for growth and society's fiduci2ry ob
ligatiom to its ehildren, the retributive purpoae underlying the death. 
penalty il'l simply inapplicable to the execution or a 15-year-old offender. 
MCftOver, the deterrence rationale for the penalty U equ31ly unaccept~' 
able with respect to such off' enders, .since sta~tics demonstrate that the 
-vut majority of persons arrested for willful homlcide ~ over 16 at the 
time of the offeme, sinee the likelihood that the teenagt! offender has 
made ·the kind of cold-blooded cost-benefit analysi!: that attaches any 
weight to the po!sibility o! exeention is virtually nonexistent, and since it 
ill !mciful to believe that a 15-year-old would be deterred by the knowl
edge that a small number of persons his age have ~ executed during 
the 20th centwy. 

JUSTICE O'CoNNOR concluded that: 
1 • .A.Ithongh a national coiJ.6oeruruS forbidding the execu.tion of any per

~n for a crime eommitted before the age of 16 very likely doe! e:Jiclt, t.his · 
conclnaion .should not unnece!sarily be adopted u a matter of conetito
tiooallaw without better e'ljdence than is before the Court. ·The fact, 
that the IS legislature! that have expressly considered the question have 

· eet the minimum age for capital punishment at 16 or abm-e, eoupled v."ith 
· the fact that .14 other Statee have rejected capital punishment com~ 
. pletely, mzg:gests the ~tence of a conrensus. However, the Federal 

Gonrnment and 19 States have authorized capital punishment without 
:~etting any minimum age, and have also provided for some l5~year-olds 
to be prosecuted as adult!. These la"" appear "to render 15-year-olds 
death eligible, and thus pose a real obstacle to finding a consensus.· 
Moreover, :although the execution and :sentencing statistics before the 
Court support the inference_ of a Olnseneus. tru!y are not dispositive be
c:aUM: they do not indicate how many juries have been asked to impose 
the death penalty on juvenile offenders ar how many times prosecutors . 
haYe exercl!ed their discretion to refrain from seeking the _penalty., 
Furthermore, granting the premise that adolescents are gene'rally less 
blameworthy than adults who commit similar crimes, it does not neces
aarily follow that all 15-year-old:! ~ "ineipabk! or the moral culpability 
that would justify the imposition of capital punishment. Nor is there 
evidence that 16-year-old:l as a class are inherently incapable otbeing de-. 
terl!ed fl'om ·major crirnee by"the' prospect of the death penalty •. Thaa, 
there i! the danger that any inference of a societ:ll consensus dr:!wn from 
the evidence in this case ntight be mistoaken. Rather than relY on ii, 
inevitably subjective judgment about the bes.t age at which to draw a line 
forhldding capital punish:c::lent. this Court should itpDS810le await the ex
pre!& judgments of additional legislatures. 

2. Petitioner's :~entence must be set aside on the ground that
whereas the Eighth Amendment requires special eare and deh"ber:a.tion in 

·deci.!ions that may lead to the imposition of the death penalty-there is 
coMider:able risk that, [n enacting a !lta.tu~ authorizing o:apital punish· 
ment for murder without setting any minimum age, and in separately 
providing that juvenile defendants may be treated as adults in some cir
CUin!tances, the Oklahom:1 Legislature either did not realize that its ac· 
tiOiti>IOuld effecth·ely render 15-year-olds death eligible or did not give 
the que!!ltion the serious collSideration t.lutt would have been re8ected in 
the explicit choice Q( a. particular minimum age. ~e the available 
evidence suggests a national consensus forbidding the imposition or capi· 
tal pJIDishment for crimes t:OIJUD.i.tted before the age of 16, petitioner and 
othel'3 whose crimes wert' committed before that age In:IY not be exe
cuted e:o;:ec!lted pm-suant to a capital punishment statute that specifies no 
mirumum :~ge. 

~s, J., announced the judgment of the Court and delivered an 
opinion...in which BRENNA.N,_M!.RsHALL, anrl BLACKMUN, JJ., joined. 
O'CONNO.R, J ., filed an opinion concurring in the judgment. SCALIA, J., 
filed a di.!!enting opinion opinion, in which REHNQUJST, C. J., and WBITE, 

J., joineO.. KENNEDY, .J., took no part in the consideration or decision of 
the~e. 

JUSTicE STEVENS announced the judgment of the Court, 
and de!iYered an opinion in which JusnCE BRENNAN, Jus
TICE MARsliALL, and JUSTICE "BLACKMUN join. 

Petitioner was con\':icted of first-degree murder and sen
tenced to death. The principal question "presented is 
whether. the execution of that sentence would violate the con
stitutional prohibition against the infliction of "cruel and Wl

usual punishments" 1 because petitioner was only 15 years 
old at the time of his offense. 

1 The Eigbth Amendment provides: 
"'Exct!live 'oail. shlill. not be required, nor excessive fines imposed. nor 

I 
BecatlSe there is no claim that the punishment would be ex

cessive if the crime had been committed by an adult, only a 
brief statement of facts is necessary: In concert with three 
older persons, petitioner actively participated in the brutal 
murder of his fonner brother-in~law in the early morning 
hours of January 23, 1983. The evidence disclosed that the 
v:ictim had been shot twice, and that his throat, chest, and 
abdomen had been cut. He also ·had multiple bruises and a 
broken leg. His body had been chained to a concrete block 
and thrown into a river where it remained for almost four 
weeks. Each of the four participants was tried separately 
and each was sentenced to death. 

Because petitioner V."aS a ~'child" as a matter of Oklahoma 
law,' the district attorney filed a statutory petition, see 10 
Okla. Stat. Ann. § 1112{b) (1987), seeking an order finding 
''that said child is competent and had the mental capacity 
to !mow and appreciate the wrongfulness of his [conduct]." 
App. 4. Mter a hearing, the trial court concluded ''that 
there are virtually no Tl!a.sonable prospects for rehabilitation 
of William Wayne Thompson within the juvenile system and 
that William Wayne Thompson should be held accountable for 
his acts as if he were an adult and should be certified to stand 
trial as an adult." App. 8 (emphasis in original). 

·At the guilt phase of petitioner's trial, the prosecutor in
troduced three color photographs showing the condition of 
the victim~s body when"it was removed from the river.· Al
though the Court of Criminal Appeals held that the use of 
two. of those photographs was error,' it concluded that the 
error was harmless because the evidence of petitioner's guilt 
was so convincing. HoweYer, the prosecutor had also used 
the photographs in his closing argument during the penalty 
phase. The Court of Criminal Appeals did not consider 
whether this display was proper. 

At the penalty phase of the trial, .the prosecutor asked the 
jury to find two aggravating circumstances: that the murder 
was . especially heinous, atrocious, or cruel; and that there 
was a probability that the defendant would commit criminal 
acts of violence that· would constitute a continuil)g threat to 
society. The jury found the first, but not the second, and 
fixed petitioner's punishment at death. . 

The Court of Criminal Appeals affirmed the com':iction and 
sentence, 724 P. 2d 780 (1986), citing its earlier opinion in 
E<Wing• v. State, 616 P. 2d 1159 (1980), rev'd on other 
grounds, 455 U. S. 104 (1982), for the proposition that "once 
a minor is certified to stand trial as an adult, he may also, 
without violating the Constitution, be punished as an adult." 
724 P. 2d, at 784. We granted certiorari to consider whether 
a sentence of death is crnel and unusual punishment for a 
crime committed by a 15-year-old child, as well as whether 

cruel and unusual punishments inflicted." U. S. Const., Amdl S. 
'This proscription must be observed by the State! as well as the Federal 
Government. See, e. g., Robinaon v. california, 3i0 U. S. 660 (1962). 

1Title 10 Okla. Stat. Ann. § 1101(1) (1987) pi'O'\"ide!: 
"''Child' mea.ru~ .n:ny person under eighteen (18) years oC ::age, except for 

any'per!on sixteen (16) or seventeen (17) years of age who is charged with 
murder, kidnapping for purposes or extortio~, robbery with a dangerous 
weapon, rape in the first degree, use of a firearm or other o.fl'ensive weapon 
while committing a felony, .arson in the ~t degree, burglary with explo-
si-.es, shooting with intent to kill, manslaughter in the first degiee, or 
nOllCOtll!ensual sodomy."· · 

1 "'The other two color photograph!!! •.. were grue!oroe. Admitting 
them into evidence Served no purpose other tban to inflame the jury, We 
do not understand why sn t-:tperienced proseeutor would risk l'e\'ers3l of 
the whole case by introducing such ghastly, color photographs with so little 
probative va1ue. We (ail to see how they could possibly assist the jury 
in the determination of defendant's guilt. The trial eourt's admission of 
the8e two photographs was error." Thompson v. State, 724 P. 2d 780, 
7S:Z-7ll3 (Okl. Cr. 1986). 
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photographic evidence that a state court deems erroneously 
admitted but harmless at the guilt phase, nevertheless vio
lates-a capital defendant's constitutional rights by virtue of 
its being considered at the penalty phase. -- U. S. -
(1987). 

II 
The authors of the Eighth Amendment drafted a categari· 

cal prohibition against the inflietion of cruel and W>usual pWl
ishments, but they made no attempt to define the contours of 
that category. They delegated that task to future genera
tions_of judges who hsve been guided by the "evolving stand
ards of decency that mark the progress of a maturing soci
ety." Trap v. Dulles, 356 U. S. 86, 101 (1958) (plurality 
opinion) (Warren, C. J.). • In performing that task the 
Court has reviewed the work product of state legialatures 
and sentencing juries,~ and has carefully considered the rea
sons why a civilized society may accept or reject the death 
penalty in certain types of cases. Thus, in confronting the 
question whether the youth of the defen<h\nt-more specift
eally, the fact thst he was less than 16 years old at the time of 
his offense-is a sufficient reason for denying the state the 
pow.er to sentence him to death, we first review relevant leg
islative enactments, • then refer to jury detenninations,; and 

4 'TI"..:~.t Ei~j~:hth Amendm£:nt jurisprudence mnst refiect. "'evolving lrtand
ards o! decency" was settled early this century in the ease of Weema v. 
United Stata, 217 U. S. 349 (1910). The Court held that n sentenee of 15 
year& of hard ench.amed lJI.bor, plus deprivation of various civil rights and 
perpetu:ll state sw-veill.anee, constituted "cruel Md unusual punishment" 
under the Philippines' (then under United Sbtes control) Bill of Rights; 
Premising its opinion on the synonymity of the Philippine and United 
States .. cruel and unust13l punishment'" clauses, the Court wrote: 
"'Time worlc3 ~s, brings into u:ist:ence new conditions and purposes. 
The~fore a principle to be vital must be capable o!wider application than 
the Il'Wschiet which give:s it birth. 

"The (cruel and unusual punishment clause] in the opinion of the learned 
commentators may be therefore progre~ive, and is not f.ilstened to the ob
solete but may aequire meaning as public opinion becomes enlightened by a 
humane justice."' Id., at 373-374, 378. 
See also Ollman. v. E-t•am, 750 F. 2d 970, 995-990 (CADC 1984) (en bane) 
(Bod:, J., concuning): 
"Jud,if:S given 5tewardship of a constitutional proviSion .•. whose core is 
kno\'oubut whose outer reach and contours are ill...ctefined, face the never
ending ta5k of discerning the meaning oC the provision from one case to the 
next. There would be little need for juclge:3 -and certainly no office for a 
philosophy of judging-if the boundaries of every constitutional provisiOn 
were .self-evident, . They are not. . . . It ie the task of the judge in this "" 
ge~tion to discern how the fiamers' values, defined in the context of the 
world they knew, apply to the world we know. The world ehan~s in 
wh.icb. UI!fhanging val.ue'3 ~ their applka.ti.on. 

"We...mtL!It never hesitare to apply old values to new cireu:mstances •••• 
Th~ important thing, the ultimate constitutional consideration, is the con
stiruconal freedom that is given into our keeping. A judge who refuses to 
see new threats to an established constitutional value, and hence provides 
a cr.abbed interpretation that robs a provision ofits full, Cair and rea.sonable 
meaning, fails in his judicia! duty." 

•St~-e. g., Wood3on v. NOTtit Carolina, 428 U.S. 280, 293 (1976) (joint 
opution of Stewart, Powell, ;md STEVENS, JJ.); Coker v. ~argia. 433 
U. S. 684, 693-597 (1977) (plurality opinion) (WHITE, J.); Enm-und v. Floro. 
ida. <&58U. S. 782, 789-796 (1982); id., at814 Oegislative and jury stati5tics 
important in Ei£hth Amendment adjudication) (O'CONNOR, J., d.i.s8enting). 

'Set: Amn.an v. GearY .a, 408 U. S. 238, 277-279 (1972) (Court must 
look to objective ~igm of_ how today's society views a particular pun
.i!hment) (BRENNAN, J., concurring); Enmund v. Flarida, 458 U.S., ;a.t 
789-798. 

TOur capitoal punishment jurisprudence has consiotently reeognized that 
corrtemporary l!ltandards, a.s reflected by the actions of legislatures and jll
ries, provide an important measure of whether the death penalty is "cruel 
and unllSWil". Part oC the rationale for this index of constitutiopal value 
lies in the very language of the construed clause: whether an action is "un
naual" depends, in common usage, upon the frequency of its occurrence or 
the ~pi tude oC its accept:mce. 

finally explain why these .indicators of contemporary stand
ards of decency confum our judgment that such a yoWlg per
son is not capable of acting with the degree of culpability that 
can justify _the ultimate penalty.' 

III 
Justice Powell has repeatedly reminded us of the impor· 

tance of "the experience of mankind, as well as the long his
tory of our law, recognizing that there are differences which 
must be accommodated in determining the rights and duties 
of children as compared with those of adults. Examples of 
this distinction abound in our law: in contracts, in torts, in 
criminal law and procedure, in criminal sanctions and reha· 
bilitation, and in the right to vote and to hold office." Goss 
v. Lopez, 419 U. S. 565, 590-591 (1975) (Powell, J., dissent
ing).' Oklahoma recognizes this basic distinction fu a nmn
ber of its statutes. Thus, a minor is not eligible to vote, 10 to 
sit on a jury, n to marry without parental consent, t: or to pUl'
chase alcohol 13 or cigarettes. 1' Like all other States, Okla· 
homa has developed a juvenile justice system in which most 
offenders Wlderihe age of 18 are not held criminally respon
SlOie. Its statutes do provide, however, that a 16- or 17-
yeBr-<lld charged with murder and other serious felonies shall 
be considered an adult. a Other than the special certification 
procedure that was used to authorize petitioner's trial in this 
case "as an adult," apparently there are no Oklahoma stat
utes, ~ither civil or ~irninal, that treat a person under 16 
years' of age as anything but a "child. • 

The line between childhood and adulthood is drawn in dif. 
ferent ways by various States. · There is, however, complete 
or riear unanimity among all 50 States and the District of Co
lumbia 18 in treating a person under 16 as a nrlnor for several 
important purposes. In no State may a 15-year-old vote or 
serve on ajury.11 Further, in all but one State a 15~year-old 
may not drive without parental consent, • and in all but four 

The focus on the acceptability and regularity of the death penalty's impo
sition in certain ltinds of cases-that is, whether imposing the sanction in 
such cases comports with contemporary ~tandards of decency as reflected 
by legislativE: enactments and jury sentence-s-is connected to the im.ist
ence that statutes permitting i'b! imposition cllannel the sentencing process 
toward nonarbibry results. For both a statutory scheme that f.ails to 
guide jury discretion in a meaningful way, and a pattern o! legislative en
actments or jury sentences revealing a lack of interest on the part of the 
public in sentencing eertain people to death, indicate that contemporary 
morality is not really ready to pennit the regular imposition of the harshest 
of sanctioiiB in ~uch case~. 

'Thus, in expbl.ining our conclusion that the death penalty may not be 
imposed far the erime of' raping an adult woman, JUS'l'lCE WBrrE atated: 
"The Constitution contemplates that in the end our own judgment will be 
brought to bear on the question of the acceptability of the death penalty 
under the Eighth Amendment,• Cok8T v. CkOTgia, 433 U. S., at 597. 

•see also N~ Jcr.sey v. T. L. 0., 469 U.S. 825, 350, n. 2 (1985) 
(Powell;J., concurringJ; Bu.rger v. Knnp,- U. S.- (19S1) (Powell,· 
J., dissenting). 

" 111 Okla. Canst. Art. 3, § 1 (1981). 
II sa Okla. Stat. Aim. § 2B (Snpp. 1988) & Olda. Canst. Art. 3, § 1 (1981). 
tt43 Okla. Stat. Ann. § 3 (197~). "" 
•21 Okla. Stat. Ann. 11215 (1983). 
11121 Okla. Stat. Ann. § 1241 (Supp. 1988). Additionally, minors may 

not patronize bingo parlors or pool halls unless accompanied by an adult, 21 
Okla. Stat. Ann. §§ 995.13 & 1103.(1983), pawn property, 59 Okla. Stat. 
Ann. t 15ll(e)(l) (Supp. 1988), consent to services by health professionals 
Cor most medical eare, unleSI!I matried or otherwi::le emancipated, 63 Okla. 
Stat. Ann. §§ 2602 (1984) &:: 2601(a) (1988), or operate or work at a .shooting 
gallery, 63 Okla. Stat. Ann. § 703 (1984), and may disalfinn any contract, 
except for "necessaries,• 16 Okla. Stat. .'\nn. §§ 19 & 20 (1983). 

16 See n. 2, supra; cf. Craig v. Borm, .£29 U. S. 190, 197 (1976). 
11 Henceforth, the opinion will refer to the 50 States and the District of 

Colwnbia a.s .. States," for sake of simpUcity. 
1'See Append.iee:s A and B, infra. 
11 See Appendix C, in.fra-
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States a 15-year-old may not marry without parental con
sent." _Additionally, in those States that have legislated on 
the -subject, no one under age 16 may purchase pornographic 
materials (50 States).~ and in most States that ha\-e some 
fonn af legalized gambling, minors are not permitted· to par-· 
ticipate without parental consent (42 States)." Most rele
vant, however, is the fact that all States have enaeted legisla
tion designating the maximum age for juvenile court 
jurisdiction at no less than 16. = All of this legislation is con
sistent with the experience of mankind, as well as the long 
history of our ll!W;that the normal 15-year-old is not pre
pared to assume the full responsibilities of an adult.~ 

Most state legislatures have· not e.~press~v confronted the 
question af establishing a minimum age for imposition of the 
death penalty." In 14 States, capital punishmen~ is not au-

111 See AppendiX D, infra.. 
• See Appendix E. infra. 
11 See AppeiJdix F, irifra. 
12 S. D.avi5, Rights of Juvenile!!: The Juvenile Justice System, App. B 

(198i). Tllm, f!!!iery State hzs adopted "a rebuttable presumption" that a 
per.J:on under 16 '"is not mature and responsible enough to be punished as 
an adult,'" no matter how minor the offense may be. Poat, at 1 (dissenting 
opiniOii}. . . 

21 The law must often adjust the manner in which it affords right! to 
those whose 3tatus renders them unable to exercise choice freely and ra
tionaU:·. Children, the insane, and those who are irreversibly ill with loss 
of brain fundi on, for instance, all retain ''rights," to be sure, but often such 
rights are only meaningful as they are exercised by agents acting with the 
best in~t.s of their principals in mind. ·See Garvey, Freedom and 
Choice in_ Constitutional Law, 94 Harv. L. Rev. 1756 (1981), It il!l in this 
way that paternalism bears a benefioent face, paternalism in the seme o( a 
e:uing, nurturing pareD.t making "decisions on behalf oC a child who i! not 
qui.U! ready to take on the fully rotional and considered task of shaping his 
or her own life. The assemblage o( statutes in the text above, .from both 
Oklahoma and other states, reflects this basic a.sswnption tha.t our society 
makes about cliildren as a class; "We assume that they do not yet act as . 
adult! do, and thus we aci in their interest by restricting. certain choices 
that we feel they are not yet ready to make with full benefit of the cos~ 
and ben edt! attending such decisions.. It would be ironic if these as:sump
tiom that we ro readily make about children as ::r. class-about their inher
ent difference from 3dults in their capacity as agents, as choosers, as shap
e~ oCthf!ir own llve:!!-were suddenly unavailable in determining whether 
it il!l cruel .a.:nd unueual to tre.:J.t children the same as adults Cor purposes of 
indicting d.pit.al punishment. Thus, informing the judgment of the Court 
today~ the virtue of consistency, for the very :l:!lswnpt.ions we make about 
our clu.ldren when we legislate on their behalf tells us that it~ likely cruel, 
and certainly unusual, to impoee on a cltild a punishment that takes ::J.B its 
prM.icate the existence oC a fully ration::J..l, choosing agent, who may be de
terred by the harshest of sanctions and toward whom society may legiti
m:ltely take a retributive stance. As we have observed, "Children, by 
definition, are not assumed to have the capacity to take care of themselves. 
They are as!wned to be subje·d,to the control oC their parents, and if' pa
rental control f'alters, the State mU!it play it! part as pa.rem patriae." . 
Schall v: Martin, 467 U. S. 253, 266 (1984); see also May v. Ander:Jon. 345 
U. S. 528, 536 (1953) (F'rankfurter, J., eon~g) ("Children have a very 
special place in life which law should redect.. Legal theories •.. lead to 
f'allacion! re:asoning it um:ritic:aliy transferred to deterr:oination oC a State's · 
duty toward.children"); Gin3berg v. Nezo Y01'k, 390 U. S. 629, 649-650 . 
(1968) (Stewart, J., concurring) ("'[A]t least in some preei9ely delineated 
are~ • .a child ... ~ not pos:!!essed of that full capacity for individual choice 
which is the presupposition of First Amendment guarantee:!!. It is only 
upon such .a. preoili!e ... that a State may deprive cltildren oC other rights
the right 41 marry, Cor example, or the right to vote-deprivations that 
would be comtitutionally intolerable f'or adults"); Parham v. J. R., 442 
U. S. 584, 603 (1979) ("'MO!'It cltildren, even in adolescence, 8imply are not 
able to make sound judgments concerning many decisions"). 

"'Almoet every State, and the f'ederal government, has set a minimmn 
age at whic:h juveniles acc:used or committing serious crimes can be waived 
from juwnile eourt into criminal court. See S. Davis • .rnpnz., n. 22; 18 
U. S. C .. § 5032.. The di!!lsent's focus on the presenee of these waiver ages 
in jllri!d.icti.ons that retain the death penalty but that have not expreesly 
set a minimum age for the death sentence, &ee poet, at 7-10, distort! what 
is truly a.t. ~sue in thi!! easf!. Coneider the following example: The States 
of Midupn; Oregon, and Virginia have all detennined that a 15-yea.r-old 
may be w&nd from juvenile to crimiDal court when charged with .first-d~ 
gree murder. See Mich. Camp. Laws Ann. § 712AA(1) (Supp. 1987)~ Or. 

thorized at all," and in 19 others capital punishment is au
thorized but no minimum age is expressly stated in the death 
penalty' statute.~ . One might.argue on the basis of this body 

Rev, Stat. ! 419.533(1)(a)-{b), (3) (1987); Va. Code Ann. §16.1-269(A) 
(1982). However, in :Miehigan. that 16-ye:ar-old may not be ex~ted-be
Cause the State h:JB aboU!hed the death penalty-in Oregon. that 15-year
old may not be executed-because the State hB! expre:!lsly set a minimum 
.age of 18 Cor executions-and in Virginia that 15-year-old may be exe
euted-because the State has a death penalty and bas not expressly ad
dressed the issue of minimum age Cor execution. That these three States 
have all set a 15-year-old 'Waiver door for first-degree murder tells W!l that 
the States consider 15-year-olds to be old enough to be tried in cHminal 
court for serious crimes {or too old to be dealt with efi'ed:ively in juvenile 
eourt), but 'klU u.,- nothing about tM jwigT!tent tkt!se States hat.~ 'T'TICUk 7'1!• 

garding tM a.~ p1m:i3hmml far mch you.thf'.d ofj'C'Itd.en. As a 
matter of fact, many States in the Union have waiver ages below 16, in
cluding many of the States that have either abolished the death penalty or 
th:~t ha.ve set an expreS! minimum age for the death penalty. at 16 or 
higher. See S. Davis • .tupm1 n. 22. In snm. we believe that the more 
appropriate measures tor detennining how the States view the issue or 
m..Urlmum age for the death penalty :1re t.hoee discllSsed in the text and in 
n. 29, i"7t.fiu. 

""Alaska ('l"erritory or Alaska, Seesion Laws. 1957. Ch. 132, H. B. 99, 
23rd Sess.; an Act abolishing the death penalty for the ccm.miS!ion o! any 
aime; !ee Alaska Code Crim. Proc. § 12.55.015, "'Authorized sentences" do 
not include the death penalty; § 12.55.126, .. Sentences for impriBOnment for 
felonies" do not include the death penalty (1987)); District of Colwnbia 
(Unitd Statu v. L~. 489 F. 2d 1242, 1246-1.24.7 (CADC 1973), death pen
alty unconstitutional in light o! Furman v. Georgia. 408 U. S. 238 (1972); 
see D .. C. Code § 22-2404, penalty !or first-degree murder does not include 
death (1981)); Hawaii (Territory of Hawaii, Regular Session Laws, 1957, 
Aet: 282.. H: B. jOG, 28th Leg.; an Act relating to the abolishment oCcapttal 
ponishment.; .!lee :n Hawaii Rev. Stat., § 706-606, sentence Cor offense ot 
murder does not include death penalty (Repl. 1985)); Iowa (Acts and Joint 
Resolutions Passed at the Regular Session ofthe 61st Gener'al Assembly of 
the State of' Iowa, 1965, Ch. 435, Death Penalty Abolished, H. F.~ see 37 
Iowa Code Ann.,§ 902.1, penalties for Class A felonies do not include death 
(Supp. 1987)); Kansas (State v. Randol, 513 P. 2d 248, 256 (Kan. 191'3), 
death penalty unconstitutional af'ter Furman. v. Gt01'gi4. 8Upro:; death pen
alty still on books at Kan. Stat. Ann., Tit. 40, §§ 22-4.001-22-4014 (1981): 
but see Tit. 34, § 21-3401, tint-degree murder is a Class A felony, and Tit. 
45, § 21-4501(11.), sentence !or a Class A felony does not include death pen
alty); Maine (Public Laws of the State of Maine, 1887, Ch. 133, An Act to 
:Lbollah the death penalt'y; see Maine Rev. Stat. Ann. Tit. 51, § 1251, and 
Tit. 47, § 1152, authorized sentences for murder do not include death pen
alty (1983 & Supp. 1987)): Massachusetts (Commonwealth v. Co~Cnu. 
470 N. E. 2d 116 (IIfass. 1984), death penalty statute violates state con
stitution; death penalty law still on books, 279 Ann. La'W'S of Mass.·§§ 57-71 
(Supp. 1987)); Michigan (Mich. Comp. Laws Ann., Const. Art. 4, § 46. "No 
law shall be enacted providing tor the penalty of' death" (1985); see 45 Mich. 
Camp. La'W'!I Ann. § 750.316, no death penalty provided !or first-degree 
murder {Supp. 1987));. :r.rmnesota (General Laws of the State of :r.tinne!ota, 
pa.!Sed during the 37th Sess. oCthe State Leg .• Ch. 387, H. F. No. 2, pro
viding for life imprisonment and not death as sentence (1911): see 5 Ilofinn. 
Stat. Ann. §609.10, sentences available do not include death penalty, and 
§ 609.185, .sentence !or first-degree murder is life imprisonment (1987)); 
New York (People v. Smith, 63 N. Y. 2d 41, 479 N. Y. S. 2d 706, 720-726, 
468 N. E. 2d 879 (Ct. App. 1984), mandatory death penalty !or first-degree 
murder while serving a sent.ence orlife imprisonment unconstitutional after 
Wood3on v. Nr:wth Carolina, 428 U. S. 280 (1972), thll.!l invalidating re-
mainder of New York's death penalty statute; death penalty still on boolas 
at Consol. Laws of New York Ann.. § 60.06, providing for death pennlty 
for f5r.>t-degree murder); North Dal-.ota (12-50 N. Dak. Century Code 
Ann., "The Death Sentence and Exec:ution Thereof," repealed by S. L. 
1973, Ch. ll6, § 41, effective July 1, 1975 (Rep!. 1985)); Rhode bland (State 
v. Cli7U', 397 A. 2d 1309 (R. I. 1979), mandatory death penalty for any pris
oner unconstitutional after H"ood.!on v. Nr:trlh Carolina, wpra.; see Gen
eral Laws of Rhode Island, § 11-23-2, penalties for murder do not include 
death (Supp. 1987)); West Virginia (West Virginia Code, § 61-11-2, "Capi
tal punishment abolished" CRepl. 198-i)); WISconsin (General Acts passed 
by the Legi.!llature oC WJS.Consin, Ch. 103, •An act to provide f'or the pan
i9hment oC murder in the f5r.>t degree, and to abolish the penalty of death" 
(1853): see Wise. Stat. Ann. Crim. Code, §§939.50(3)(a) &. 940.01, 6r.!lt-de
gree murder is a Class A felony, and the penalty Cor such felonies :i.!l life 
imprisonment). 

• Alabsma(seeAla. Code§! 13A-5-a9-13A-5.-59413A-6-2(Repl.1982 
& Supp. 1987)): Arizona (see Ariz.. Rev. Stat. Ann. Crim.. Code §§ 13...: 
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of legislation that there is no chronologi~al age at which the 
imposition of the death penalty is unconstitutional and that 
our current standards of decency would still"tolerate the exe
cution ofll}-year-old children." We think it self-<>vident that 
such an argument is unacceptable; indeed, no such argument 
has b~en advanced in this case.~ If, therefore, we accept the 
premise that some offenders are simply too young to be put 
to death, it is reasonable to put this group of statutes to one 
side because they do not focus on the question of where the 
chronological age line should be drawn. :II When we confine 
our attention to the 18 States that have expressly established 
a minimum age in their death-penalty statutes, we find that 
all oLthem requlre that the defendant have attained at least 
the age of 16 at the time of the capital offense.~ 

703-1::1-706 & 13-1105 (1978 &: Supp. 1987)); Arkansas (see Ark. Code Ann. 
§§ 5--4~l04(b) & 6-4-601-5-4-617 & 5-10-101 & 5-61-201 (1987 & Supp. 
1987)); Delaware (see 11 Del. Code Ann. §§ 636 & 4209 lRepl. 1979 & Supp. 
1986)): .Florida (.see Fla. Stat. Ann. §§ 775.082 &:: 782.04(1) & 921.14ll1985 
& 1£1U J:: Supp. 1987)); Idaho (see Idaho Code §§ 18-4001-18-4004 & 19-
2515 (1987).l; Louisiana (see La. Rev. St:lt. Ann. §§ 14:30 &: 14:113 (1986); 
La. Code-Crim. Proc:. Art. 905 et $cq. (1984 & Supp. 1987)); Mississippi 
(see 1r~ Code Ann. §§97-3-21 & 97-7-67 & 99-19-101-99-19-107 (Supp. 
1~87)); M~souri (see Mo. Ann. Stat. §§ 565.020 & 565.030-565.04.0 (Supp. 
1987));..Montana(see Mont. Code Ann. U 45-5-102 & 46-18-301-46-18-310 
(1987)); Oklahoma (see 21 Okla. Stol.t. §§701.10-701.15 (1983 &: Supp. 
1988)); .Pe:nn:'!ylvrutia (see Pol. Cons. Stat. Ann., Tit. 18, § 1102(Jl); Tit. 
42, § ~ll (1932 &: 1923 & Supp. 19B7)); South Carolina (see S. C. Code 
Ann. U~-10 &:: 16-3-20 (1935 & Supp. 1986)); South Dakot& (see S. D. 
Codifl.ed Laws Ann. §§ 22-16-4 & 22-16-12 & 23A-27A-1-23.A-27A-.U 
(1979& Supp. 1987)); Utah U.ee Utah Code Ann. !!76-3-206-76-3-207 
CRepL 1978 & Supp. 1987)); Vermont (see 13 Vt. Stat. Ann. §§ 2303 & 2403 
& 7101-7107 (1974 & Supp. 19SJ)); Virginia (see Va. Code AD.n. §§ 18.2-31 
& 19.:k-2&t2-19.2-264.5 (Repl. l.9S3 &: Supp. 1987)); Washington (see 
Wash. Rev. Code §§ 10.95.010-10.95.900 (Supp. 1987)); Wyoming (see 
Wyo. Sta~ §§ 6.2-101-6.2-!03 (19S3J). 

a It is reported that a 10-year-old black child was ~ged in Louisiana in 
1855 and a Cherokee Indian clilld of the !atee :ige was hanged in Arkansas 
in 1885. See Streib, Death Penalty for Children: The American Experi
ence With Capital Pu.n.i!!lhment for Crimes Committed While Under Age 
Eicht.ten, 36 Okla. L. Rev. 613, 619-620 (1983). ' 

•See_Tr. of Oral Arg. 31 (repondent suggests a minimum age of 14); 
pru:t, at 14 (dissent a~ts that some line exists); post, at 1 (coneurrence 
simi.l.arly agrees)r . 

2 0ne might argue, or coune, that petitioner's execution "could theoreti· 
eally bf:. unposed" in 19 States, see post, "at 6 (dissenting opinion), just as 
execution was perm.iuibk above the age of 7 in Blackstone's time. Ibid. 
This arzument would, though, first have to acknowledge that the execution 
would be impenr..issibl~ in 32 States. Additionally, Z of the 19 States that 
retain a death penalty Without setting a minimum age simply do not sen
tence people to death any more. Neither South Dakota nor Vennont has 
imposed a death sentence since our landmark decision in Furman v. ~o-r
gia, .n&pm. See Greenberg, Capital PwJ.isbment as a System, 91 Yale 
L. J. 908, 929-936 (1982.); NAACP Legal Defense and Educational Fund, · 
lne., Death Row, U. S. A.. (1980-1987). (Vermont is frequently counted 
as a 15th Stolte 'Without a death penalty, since its Capital punishment 
sclleme fails to guide jury disc:retion, see 13 Vt. Stat. Ann. §§ 7101-7107 
(197.(), and has not been 2I!lended since our decision in Fat1"7na'n v. GeorV.a, 
.supm, holding similar statutes unconstitutional. South Dakota's statute 
does provide for jury consideration of aggravating and mitigating" facton:~. 
See 2SA-Z7A S. D. Codified Laws Ann. (1979 &. Supp. 1987)). ll'hus, if 
one were to shift the foctl!!l from those States that have expressly dealt with 
the W!Jfl of minimum age and toward a general comparison of States whose 
statutes, facially, would and would not permit petitioner's execution, one 
would have to acknowledge a 2:1 ratio of States in which it is not even "the
oretically" possiblfl that Thompson'-s execution eould oceur. 

• Cali!ornia (Cal. Pen2l: Code ~ 190.5 (Supp. 1987)) (age 18); Colorado 
(CoL Rev. Stat. § 16.11-103(l)(a) (Rep!. 1986)) (age 18): Connecticut (Conn. 
Gen. St>~ Ann. ! 53a-l6a(g)(1) (1985)) (age 18); Geo.,P. (Ga. Code Ann. 
!17-9.,.3 (1982)) (age 17); Illinois (38 Ill. Ann. Stac ! 9"1(b) (Supp. '1~7)) 
(age 18); Indiana (Ind. Code Ann. § 35-50-2-3 (Supp. 1987)) (age 16); Ken
tuoky (Ky. Rev. Sta~ Ann .. § 640.04C(1J (1987)) (age 16); l\laryland (27 Md. 
Code 5 ill( f) (Supp. 1987)) (age 1.8); Nebr.lSka (Nebr. Rev. Stat. § 28-
105.01 (Supp. 1985)) (age 18); Nevada (Nev. Rev. Stat. § 176.025 (1986)) 
(.2ge 16);-New Hampshire (N. H. Rev. Stat . .Ann. § 630.5(Xl1I) (prohibiting 
execution of one who was a ntinor at time of crime) (Supp. 1987)) (§ 21-B:1 

The conclusion that it would offend civiliaed standards of 
decency to execute a person who was less than 16 years old at 
the time of his or her offense is consistent.with the views that 
have been expressed by respected professional organizations, 
by other nations that share our Anglo-American heritage, 
and by the leading members of the Western European com
munity.31 Thus, the .American Bar Association= and the 
American Law Institute:g have formally expressed their op
position to the death penalty for juveniles. Although the 
death penalty has not been entirely abolished in the United 
Kingdom or New Zealaod (it bas been abolished in Australia, 
except in the State of New South Wales,_ where it is available 
ior treason and piracy), in neither of those COWltries may a 
juvenile be executed. The death penalty has been abolished 
in West Gennany, France, Portugal, The Netherlands, and 
all of the Scandanavian countries, and is a'\o"'3J.lable only for ex
ceptional crimes such as treason in Canada, Italy, Spain, and 
Switzerland. Juvenile executions are also prohibited in the 
Soviet U nioiL ~ 

IV 

The second societal factor the Court has examined in deter-
mining the acceptability of capital punishment to the Ameri
can sensibility is the behavior of juries. In fact, the in
frequent aod haphazard banding out of death sentences by 

indicates that age 18 ~age of majority, while §630:1(v) pro\;des that no 
one under age 17 shall be held culpable or a c::Lpital offense); New Jersey 
(N.J. Stat. Ann. §§ 2A:4A-22(a) & 2C:ll-3g (Supp. 1987)) (age 18); New 
Mexieo (N. M. Stat. Ann. §§ 23-6-1(A} &:: 31-18-14(A) (Repl. ·1987)) (age 
18); North Carolina (N. C. Gen. Stat. § 14-17 (Supp. 1987)) (age 17, except 
death penalty 3ti.ll valid for anyone who conunits :first--degree murder while 
serving prison sentence for prior murder or while on escape from such sen
tence); Ohio (Ohio Rev. Code Ann. ~ 2929.02(A) (198-m (age 18); Oregon 
(Ore. Rev. Stat. §§ 16L620 & 419.476(1) (1987)) (age 18); Tennessee (Tenn. 
Code Ann. §§ 37-1-102(3),(4) & 37-1-103 & 37-1-134(3)(1) (Repl 1984)) 
(age 18); Texas Cl'ex. Penal Code Ann. l8.07(d) (Supp. 1988)) (age 17). 

In addition, the Senate recently passed a bill authorizing the death pen
alty for c:ertain drug·related killings, with the caveat that "[a] sentence oi 
death shall not be cazried out upon a person who is under IS years of age at 
the time the c:rime W3B oommitted." Con g. Rec. 87580 (June 10, 1988). 

11 We have previou.sly recognized the relevance of the views of the intel'
national eommunity in determining whether a punishment is cruel and un
usual. See Trop v. Dulles,·356 U. S., at 102, and n. 35; Coker v. Georgia, 
433 U.S., at 596, n. 10; Enm-u.nd v. Florida, 458 U.S., at 796-797, n. 22. 

a "'Be It Reaolwd, That the American Bar Association opposes, in prin-
_. ciple, the imposition of capital pwtishment upon any person for any offense 

committed while under the age of eighteen (18)." American Bar Asso
ciation, Swnmary of Action of the House of Delegates 17 (1983 Annual 
Meeting). 

• "Civilized aoc:ietiea will not tolerate the speetacle of execution of c:bil
dren •••• " American Law Institute, Model Penal Code § 210.6 commen
tary at 133 (Official Draft and Revised Conunents 1980). 

x All in!onuatian regarding foreign death penalty lawa is drawn from 
Brief for Amnesty International as A.mieua Cu~ A-1-A-9, and from 
Death Penalty in Vario~ Countries, prepared by members of the staff of 
the Law Librory of the Library of Congress, January 22, 1988 (on file with 
the Supreme Court Clerk). See also Children and Young Per.sons Act 
1938, 23 Geo 5 e 12, § 53(1), as amended by the Murder (Abelition of Death 
Penalty) Act 1965, §§ 1(6) & 4 (abolishing death penalty for juvenile offend· 
ers in United Kingdom), reprinted in 6 Halsbury's Stol.tutes 55-56 (4th ed. 
1985); Crimes Act 1961 § 16, in 1 Reprinted Stat_utes of New Zealand 650-
651 (1979). ~ addition, three major hwnan rights treaties explic:itly pro
hibit jnvenile death penalties. Article 6(5) or the International Covenant 
on Civil and Politic:al Righ~. Annex to G. A. Res. 2200,21 U.N. GAOR 
Res. Supp. (No. 16) 53, U. N. Doc. A/6316 (1966) (signed but not ratified 
by the United States), reprinted in 6 International Legal Material368, 370 
(1970); Article 4(5) of the Ameriean Convention on Human Rights, 0 • .A. S. 
Official Records, OEA/Ser.KIXVI/1.1, Doe. 65, Rev. 1, Carr. 2 (1970) 
(signed but not ratified by the United States), reprinted in 9 International 
Legal Material 673, 676 (1970); Article 68 of the Geneva Convention Rela
tive to the Protection of Civilian Perwns in Time of War, August 12, 1949, 
6 U. S. T. 3516, 3560, T. I. A. S. No. 3865, 75 U. N. T. S. 281 (ratified by 
the United States). 

I 

~ 
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capital jm'ies was a prime factor underlying our judgment 
in Furman v. Gern-gia, 408 U. S. 238 (1972), that the death 
penalty, as then ac!minjstered in unguided fashion, was 
unconstitutional. 35 

YVhile it is not knov."'l precisely how many persons ha\~e 
been exeouted during the 20th century for crimes committed 
under the age of 16, a scholar has recently compiled a table 
revealing this number t.o be between 18 and 20." All of 
these occurred during the first half of the century, with the 
last such execut:j_on taking place apparently in 1948. :IT In the 
following year this Court observed that this "whole country 
has traveled far from the period in which the death sentence 
was an automatic and commonplace result of convictions 
.... "' William8 ''· New York. 337 U. S. 241, 247 (1949). 
The road we have traveled during the past four decades-in 
which thousands of juries have tried murder cases-leads to 
the unambiguous conclusion that the imposition of the death 
penalty on a 15-year-old offender is now generally abhorrent 
to the_conscience of the community. 

Department of Justice statistics indicate that during the 
years_1982 through 1986 an average of over 16,000 persons 
were arrested for Willful criminal homicide (murder and non· 
negligent manslaughter) each year. Of that group of 82,094 
persong,-1,393 were sentenced to death. Only five of them, 
including the petitioner in this case, were less than 16 years 
old at the time of the offense.~ Statistics of this kind can. of 
course, be interpreted in different ways,:. but they do sug
gest that these five young offenders have received sentences 
that are "cruel and unusual in the same way that being struck 
by lightning is cruel and unusual." Furman v. Gern-gia, 408 
U. S., at 309 (Stewart. J., concurring). 

v 
"Although the judgments of legislatures, juries, and pros

ecutors-weigh heavily in the balance, it is for us ultimately to 
judge whether the Eighth Amendment pennits imposition of 
the death penalty" on one such as petitioner who committed a 
heinous murder when he was only 15 years old. Enmund v. 
Floridc.. 458 U. S., at 797. ~ In making that judgment, we 

:a See Furman v. ~orgia.. 408 U. S., at249 (rarity of a sentence leads to 
an inference of its arbitrary imposition) (Douglas, J ., concurring); id., at 
ZT4-277 (Eighth Amendment prevents arbitrary death sentences; rarity of 
death sentences results in an inference of arbitrarine!s) (BRENNAN, J., 
conc:urrin,g); id., at 299-300 (BRENNAN, J., concurring); id., at 312 (rarity 
of ilnpomtion indicates arbitr.uiness; "A pena1ty with such negligible re
turns tp the State would be patently excessive" and therefore violate the 
Eighth Amendment) (WHITE, J., concurring); id., at 314 (WHIT!:, J., con
curring);_see also Enm.-und v. Florida., 458 U.S., at 794-796 C!ew juries 
sentence defeiJdants to death who neither killed nor intended to kill). 

•v. Sl:.reJ.ll, Death Pennlty for Juveniles 190-208 (1987) (compiling in
formabon regarding all executioru~ in this country from 1620 through 1986 
!or crimes committed while under age 18; uncertainty between 18 and 20 
beeauee oCtwo persons executed who may have been either 15 or 16.at time 
of crime). 

'"Professor Streib reports that the last execution of a person Cor a crime 
committed under age 16 was on January 9, 1948, when Louisiana exeeuted 
Irvin Mattia, 15 at the time of hils crime. !d., at 197. 

•See_United State! Department of Justice, Uniform Crime Reports: 
Crime in the United St.:lt.es174(19S6); Ul.., at 174. (1985); Ul... at 172 (1984); 
id.., aL179 (1983); id., at 176 (1982); United States Department of Jtl!tice, 
Bureau of Justice Stati!tiC!I Bulletin: Capital Punishment, 1986, 4; id., at 5 
(1985): United Stat-e!~ Department of Justice, Bureau of Justice StatistiC!: 
CapjtaJ.Punishment 1984, 6; V._St:reib, tupra, n. 36, at 168-169. 

"For example, one might observe that of the 80,233 people arrested for 
willful crimin:nl homicide who were over the age of 16, 1,388, ar 1. 7%, re
ceived the death 15eDtence, while 5 of the 1,861, or 0.3%, or those under 16 
who were an-ested for willful criminal homicide receh·ed the death penalty. 

•That the task of interpreting the great, sweeping clauses of the Con- . 
stitu:tion uitim.a.tely falls to us has been far some time an accepted principle 
of .Americanjuri!lprudence. See MartnJ.ry v. ~lfrldison,.6 U. S. (1 Crancb) 

'first ask whether the juvenile's culpability should be meas· 
ured by the same standard as that of an adult, and then con
sider whether the application of the death penalty to thiS 
class of offenders ''measurably contributes" to the social pur
poses that are served by the death penalty. Id., at 798. 

It is generally agreed ''that punishment should be directly 
related to .the personal culpability of the criminal defendant." 
California v. Brawn, - U. S. -, - (1937) (O'CON· 
NOR, J., concurring). There is also broad agreement on the 
proposition that adolescents as a class are less mature and re
sponsible than adults. We stressed this difference· in ex· 
plaining the importance of treating the defendant"s youth as a 
mitigating factor in capital cases: 

"But youth is more than a chronological fact. It is a 
time and condition of life when a person may be most 
susceptible to influence and to psychological damage. 
Our history is replete with laws and judicial recognition 
that minors, especially in their earlier years, generally 
are less mature and responsible than adults. · Particu-

' larly 'during the fonnative years of childhood and adoles
cence, minors often lack the ·experience, perspective. 
and judgment' expected of adults. Bellotti v. Baird, 443 
U. S. 622, 635 (1979)." Edd.iTUJS v. Oklah<mw., 455 
U. S., at 115-116 (footnotes omitted). 

To add further emphasis to the special mitigating force of 
youth, Justice Powell quoted the following passage from the 
1978 Report of the Tv.-entieth Century Fund Task Force on 
Sentencing Policy Toward Young Offenders: 

"Adolescents, particularly in the early and middle teen 
years, are more vulnerable, more impulsive, and less 
self-disciplined than adults. Crimes committed by 
youths may be just as hannful to victims as those com
mitted by older persons, but they deserve less punish
ment because adolescents may have less capacity to con· 
trol their conduct and to think in long-range tenns than 
adults. Moreover, youth crime as such is not exclu
sively the offender's fault; offenses by the young also 
represent a failure of family, school, and the, social sys
tem. which share responsibility for the development of 
America's youth.'' /d., at 115. 

Thus, ·the Court has already endorsed the proposition that 
less culpability should attach to a crime committed by a juve
nile than to a comparable crime committed by an adult." 
The basis for this conclusion is too oh''r"ious to require ex· 
tended explanation. c Inexperience, less education, and less 

137, 177 (1803) ("It i!3 emphatically the province and duty of the judicial de
partment to say what the law is'). With the Eighth Amendment, whose 
broad, vague tel"'ll! do not yield to a mechanical parsing, the method is no 
different. See, e. g., F'Jt.rmmr. v. ~orgia. 408 U.S .. at 268-269 (BREN
NAN, J., concurring); Cokt'f" v. Georgia., 433 U.S .. at 598 ("'We have the 
abidi.rlg conviction" that the death perm.lty is an exce~si.ve penalty for rape). 
<~"The conception oC. criminal re~ponsibility with which the Juvenile 

Court operates also provides supporting rationale Cor its role in crime pre
vention. The basic philosophy concerning this i!3 that criminal responsjbil
ity is absent in the case of misbehaving children. • . • But, what doe! it 
mean to say that a child has no criminal re!ponsibili~? , . . One thlng 
about this does seem clearly implied, • , . and that i!3 an a~ence ofthe.basis 
for adult criminal accountability-the exercise of an unfettered free will" 
S. Fox, The Juvenile Court: Its Context, Problems and Opportunities 
11-12 (1967.1 (publication or the President's Corrunission On Law Enforce
ment and Administration of Justice). 

cz A report on a professional evaluation or 14 jnveniJI!s condemned to 
death in the Unlted States, whlch was accepted for presentation to the 
American Academy of Child and Adolescent Psychiatry, concluded: 

"Adolescenee is well recognized as a time of great physiological and psy
chologica.J. stress. . Our data indicate that,, above and beyond these matura
tional stresses, homicidal adolescents must cope with brain dysfunction, 
cognitive limitations, and severe psychopathology .. Moreover, they must 
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intelligence.make tbe teenager less ahle to evaluate tbe con
sequences of his or her conduct while at the same time he or 
she is much more apt to be motivated by mere emotion or 
peer pressure than is an adult.. Tbe reasons why juveniles 
are not trusted with the privileges and responsibilities of an 
adult also explain why their irresponsible conduct is not as 
mor.illy reprehensible as that of an adult." 

"The death penalty is said to serve two principal social pur
poses: retribution and deteiTence of capital crimes by pro-
spective offenders." -Gregg v. Geargia, 428 U. S. 153, 183 
(197§) (joint opinion of Stewart, Powell, and STEVENS, JJ.). 
In Gregg we concluded. that as "an expression of society's 
moral outrage at particularly offensive conduct," retribution 
wa._not "inconsistent with our respect for the dignity of 
men.p · ·Ibid.~ Given the lesser culpability of the juvenile 
offender, the teenager's capacity for growth, and society's fi
duciary obligations to its children, this conclusion is simply 
inapplicable to the execution of a 15-year-<>ld offender. 

For such a young offender, the deterrence rationale is 
equally unacceptable.~ The Department of Justice statistics 
indie3te that about 98 percent of the arrests for willful homi
cide involved persons who were over 16 at the time of the of
fense.~ Thus, excluding younger persons from the class that 

!unction in families that are not merely nonsupporti.ve but also violent and 
brutally ahu.aive: These ~dings raise questions about the American tra
dition of considerin( adolescents to be as responsible as adults for q1eir 
o!!er.:!les and o! sentencing thl!!m to death.'' Lewis, Pineus, Bard. Richard
SOil, Prichep, Feldman & Yeager, Neuropsycltiatrie, Pyschoeducatiowtl, 
and Family Cha.racterisd~ o! 14 Juveniles Condemned to Death iD the 
Ullited Stam 11 (19S'T). . 

• See li." 23, .w.pra.; see also, ~- g., E. Eril-.::3on, ClW.dhood and Society 
261-US (2d ed. 1963) ("'In their search !or a new sense o! continuity and 
.sameness, adolescents have to refight many of the battles of earlier yeaJ11, 
even l:hou,ih to do so they mwst artific:ially appoint perfectly WEill-meaning 
people to play the ro~ ofa.dver.mries"); E. EriksonJ Identity: Youth and 
Crisis 1.28-135 (1968) (disc!J.,sing adolescence as a period of "'identity confu
sion~" during which youths are "preoo:119Led with what they ::Lppear to be in 
the eye:! of others as compared with what they !eel they are"); G:lrdon. The 
Tattered Clonk oflmmoitllity, in Adolescence and Death 16, Z1 (C. Corr & 
J . .McNeil eds. 1986) ("Risk-taking with body safety is common· in the ad
olesctnt year.~, though sky diving, C3l" ~. exces.sive use of dnigs and 
alciliolic bevenges, and other similar activities may not be directly per
ceived as a kinO of flirting with death. In !act, in many ways, this is 
counterphobic behavior-a challenge to death wherein each survival ofrisk 
is a Tic,ory over death"); Kastenbaum, Time and Death iiL Adolescence, in 
The Meaning of Death 99, 104 (H. Feifel ed. 1959) ('"The adolescent lives in 
an in~ present; 'Dow' ~ so real to him that past and future seem pallid_ .. 
by co~on. Everything that is impon.a.nt and valaable in life Ues 
either in the inunediate life situation or in the rather close future''); 
Kohlberg, The Development of Children's Orientations Toward a Moral 
Order~ in 6 Vita humana 11, 30 (1963) (studies reveal that "large groups 
of mora.! concepts and ways of thought only attain meaning at successively 
advanced age3 and require the extensive background of social experience 
and copitive growth represented by the age factor''}: Miller, Adolescent' 
Suicide: Etiology and Trea~nt, in Ado-lescent Psychiatry 2.27, 329 
(S. Feinstein, J. Looney, A. &hwartzbe11r &: A.. Soro9ky eds. 1981) (many 
adole3CCJ11:3 possess a "profound conviction o! their own onmipotence and. 
immort:ality. Thll3 many adolescents may 3ppear to be attempting sui
cide, but they do not really believe that death will occur"); V. Streib, 
a-upra, :n. 36, at s-20, 184-139 ('"'T.be diff.erence that separa~ children 
from adults for most purpose:! of the bw is cbildren's immature, undevel
oped al:illity to reason in an adDltlike manner"). 

""We have invalidated death sentence:! when thiB signiflcant jl15ti:deation 
wa,: a_bsent. See Enmund v. Florida, 468 U. S., at 500-801 (death pen
alty for one who n.eithrr kiJ..b nor intei"Irl3 to kill "does not measurably con
tribute to the retributive end of enao:ri.ng that the criminal gets hiB.jnst 
de:!erts"); Fard v. Wainwright,-- U. S. -- (1986) (Wlconstitutional to 
exeeute1!1omeone when he is Wane, in large part becaU:Je retn"butive value 
i8 :!10 low.). 

• .Although we have held that a l~gislature may base a capibl punish .. 
ment aclleme on the goill or deterrence, some members of the Court have 
~ed doubts about whether fear or death actually deters crimes in cezo.. 
tam 1mtances. See Loc/ut:t v. Ohio, 438 U. S. 586, SU-62.8 (1978} (dete!r
rence &r£Uitlent u:ruivailable for one who neither kills nor intends to kill; 

is eligible for the death penalty will not diminish the deter
rent value of capital punishment for the vast majority of po
tential offenders. And even with respect to those under 16 
years of age, it is obvious that the potential deterrent. value 
of the death sentence is insignificant for. two reasons. The 
likelihood that the teenage offender has made the kind of 
cost-benefit analysis that attaches any weight to the possibil
ity of execution is .so remote as to be virtually nonexistent. 
And, even if one posits such a cold~blooded calculation by .a 
15-year-<>ld, it is fani:ifu! to believe that he would be deterred 
by the lmowledge that a . small number of persons his age 
have been e:<ecuted during the 20th century. In short, we 
are not persuaded that the imposition·ofthe death penalty for 
offenses committed by persons under 16 years of age has 
made, or can be expected to make, any measurable contribu
tion to the goals that capital punishment is intended to 
aehieve. It is, therefore, "nothing more than the purpose .. 
less and needless imposition of pain and suffering," Coker 
v. Georgia, 433 U. S., at 592, and thus an unconstitutional 
punishment. 4~ 

VI 
Petitioner's coWlSel and various amici curiae have asked 

us to "draw a line" that would prohibit the execution of any 
person who was under the age of 18 at the time of the offense. 
Our task today, however, is to decide the case before us; we 
do so by concluding that the Eighth ;md Fourteenth Amend
ments prohibit the execution of a person who was under 16 
years of age at the time of his or her offense.~ _ 

The judgment of the Court of Criminal Appeals is vacated 
and the case is remanded with instruc!tions to enter an appro
priate order vacating petitioner's ""death sentence. 

It is so <mf.ered • 

JusrrcE KENNEDY took no part in the consideration or 
decision of this case. · · 

APPENDICES 

Appendi" A-Right to Vote 

The United States Constitution, Amendment 26, requires 
States to permit 18-year-<>lds to vote. No State has lowered 
its votiog age below 18. · The following chart -assembles the 
various provisions from state constitutions and statutes that 
provide an 18-year-old voting age •. 

"doubtful" that prospect of death pe!1alty woald deter "individuals from be
coming involved in ventures in which death may unintentionally result") 
(WHITE, J., concurring in the judgment); Spa..--ia-ni"J v. Florida, 468 U. S. 
447, 480 (1984) (beca.use ot inv:alid.ation of mandatory death penalty laws 
and additional procedw-al requiJ'ements to de.ath penalty laws in which the 
jury's discretion must be carefu.lly guided, deterrence rationale now rather 
weak support .!or capital punishment) (STEVENS, J., dissenting); Enmu-nd 
v. ~ 458 U. S., at 798-&)0 (lllllikely that prospect of denth penalty 
'Will dtter one who neither kills nor intends to kiD) (W~ J.); Furman v. 
Gemyia, 408 U. S., at 301-302 (anverifiable that the death penalty deters 
more efrecti..,ely than life imprisonment) (BRENNAN, J., coneuning); id., at 
846-354, 3D.d nu. 12(-125 (deterrence rationale unso.pported by the evi
dence) (MAR.SHAU., J., eollCillTing). 

"'See United States Departn:J.ent ol Justice, Uniform Crime Reports, 
.eupm, n. 38 (80,233 of 82,094, or 97. 7%). 
•s.. aloo 0...119 v. G=gia, 428 U. S. 153, 183 (1976)("the =otion im

posed cannot be :!110 totally witboot penologicaljwstification that it results in 
the-gratuitous int!iction of suffering") (joint opinion of Stewart, ·Powell, and 
STEVENS, JJ.). . 

• Given the Court's disposition of the principal issue, it is nnnecessary to 
resolve the secOJJ.d question presented, namely, whether "Photographic evi
dence that a state c:ourt deems uroneoasly admitted but harmless at ihe 
guilt phase, ~B viola.tes a eapi.tal defendant's ~nsti.tutional righ~ 
by virtu.e of its beirlg considered at the penalty phase. 
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AL [N a pro,~sions beyond reference to U. S. Canst., 
Arndt. 26] 

AK AJaska Canst., Art. V, § 1 (1980) 
AZ ...Ariz. Rev. Stat. §16-121 (Supp. 1987) 
AR Ark. Stat. Ann. § 7-8-401 (1987) 
CA Cal. Canst., Art. 2, §2 (1983) 
CO Colo. Rev. Stat. § 1-2-101 (Rep!. 1980) 
CT Conn. Canst., Arndt. Art. 9 (1985); Conn. Gen. Stat. 

§ 9-12 (Supp. 1988) 
DL ])el Cod~ Ann. tit. 15, § 1701 (Rep!. 1981) 
DC --D. C. Code Ann. § 1-13ll(b)(l) (Rep!. 1987) 
FL Ji'Ja. Stat. Ann. § 97.041 (1982) 
GA Ga. Code Ann. § 21-2-219 (1986) 
HI .Haw. Rev. Stat. tit. 2, § 11-12 (Repl 1985) 
ID ldaho Code § 34-402 (Supp. 1988) 
IL ill. Stat. Ann. ch. 46, ~3-1 (Supp. 1988) 
IN Ind. Code Ann. §3-7-1-1 (Supp. 1987) 
lA Iowa Code Ann. § 47-4 (Supp. 1988) 
KS Kan. Canst., Art. 5, § 1 (1978) 
KY Ky. Canst. § 145 (Repl 1979) 
LA La. Canst., Art. 1, § io (1977); La. Rev. Stat. Ann. 

U8:101 (1979) 
ME Me. Rev. Stat. Ann. tit. 21A, § 111(2) (Supp. 1987) 
MD Md. Ann. Code art. 33, § 3-4(b)(2) (Rep!. 1986) 
MA !\lass. Gen. Laws Ann. ch. 51, § 1 (Supp. 1988) 
MI Mich. Camp. Laws Ann. § 168.492 (Supp. 1988) 
MN Minn. Stat. Ann. §201.014 (Supp. 1988) 
MS Miss. Canst., Art. 12, § 241 (Supp. 1987) 
MO lila. Canst., Art, VIII, § 2 (Supp. 1988) . 
MT Mont. Canst., Art. N, § 2 (1987); Mont. Code Ann. 

§13-1-11 (1987) . . .. 
NE Neb. Canst., Art. 6, § 1 (1986-1987); Neb. Rev. Stat. 

S32-223 (1984) ' . 
NV Nev. Rev. Stat. § 293.485 (Supp: 1987) . . •. ,. 
NH N; H. Canst., Pt. 1, Art. 11 (Supp. 1987) 
NJ N.J. Canst., Art. 2, ~3 (Supp. 1988) · 
N:M [N a provisions beyond reference to U. S. Canst., ; ,-

Arndt. 26] 
NY N. Y. Elec. Law § 5-102 (1978) 
NC Jl.-c. Gen. Stat. § 163-55 (1987) 
ND .N. D. Const., Art. II, § 1 (Repl. 1981) 
OH Ohio Const., .Art. V, § 1 (1979); Ohio Rev. Code Ann. 

§§ 3503.01 & 3503.011 (1982) 
OK Okla. Canst., Art. III, §1 (1981) 
OR Or. Const., Art. II, §2 (1987) 
P A Pa. Stat. Ann. tit. 25, § 2811 (1988) 
RI R. I. Gen. Laws § 17-1-3 (Supp. 1987) 
SC _S. C. Code Ann. § 7-5-610 (Supp. 1987) 
SD S. D. Canst., Art. VII, §2 (1978); S. D. Codified Laws 

Ann. § 12-3-1 (1982) 
TN Tenn. Code Ann. § 2-2-102 (Rep!. 1985) 
TX Tex. Elec. Code Ann. § 11.002 (Supp. 1988) 
UT Utah Code Ann. §20-1-17 (Rep!. 1984) 
VT Vt. Stat. Ann. tit. 17, §2121 (1982) 
VA Va. Const., Art. II, § 1 (Rep!. 1987) 
WA Wash. Const., Art. VI, §1, Arndt. 63 (Supp. 1988) 
wv w.-va. Code §3-1-3 (Repl 1987) 
WI WIS. Canst., Art. S, § 1 (Supp. 1987); WIS. Stat. Ann. . 

§§ 6.02 & 6.05 (1986) 
WY Wyo. Stat. §22-1-102(1<) (Supp. 1987) 

• • • 
Appendix B-Right to Serve on a Jury , 

In DO State may anyone below the age of 18 serve on 'a ·. 
jury. The following chart assembles the various state provi· 
sions relating to minimnm age for jury sen"ice. 

AL Ala. Code §12-16-60(a)(l) (Rep!. 1986) 
AK Alaska Stat. § 09.20. 010(a)(3) (Supp. 1987) 
AZ Ariz. Rev. Stat. Ann. § 21-301(D) (Supp. 1987) 
AR Ark. Stat. Ann. § 16-301-101 (1987) 
CA Cal. Civ. Proc. § 198(a)(l) (Supp. 1988) 
CO Colo. Rev. Stat. § 13-71-109(2)(a) (Rep!. 1987) 
CT Conn. Gen. Stat. § 51-217 (Supp. 1988) 
DL Del. Code Ann. tit. 10, § 4506(b)(l) (Supp. 1986) 
DC D. C. Code Ann. § 11-1906(b)(l)(C) (Supp. 1987) 
FL Fla. Stat. Ann. §40. 01 (Supp. 1988) 
GA Ga. Code Ann. § 15-12-40 (Supp. 1987) 
HI Haw. Rev. Stat. § 612-4 (Rep!. 1986) 
ID Idaho Code § 2-209(2)(a) (Supp.· 1988) 
IL Ill. Stat. Ann. ch. 78, , 2 (Supp. 1988) 
IN Ind. Code Ann. § 33-4-5-2 (Supp. 1933) 
lA Iowa Code Ann. § 607 A.4(l)(a) (1988) 
KS Kan. Stat. Ann. §48-156 (1986) 
KY Ky. Rev. Stat. Ann. §29A.080(2)(a) (Supp. 1987) 
LA La. Code Crim. Proc. Ann. art. 401(a)(2) (Supp. 1988) 
ME Me. R.-·. Stat. Ann. tit. 14, §1211 (Supp. 1987) 
MD Md. Cts. & Jud. Proc. Code Ann. § 8-104 (Rep!. 19841 
MA Mass. Gen. Laws Ann. ch. 234, § 1 (Supp. 19881 
MI Mich. Camp. Laws Ann. § 600.1307a(1)(a) (Supp. 1988) 
MN Minn. Stat. Ann. § 593.41(2)(2) (1988) 
MS Miss. Code Ann. § 13-5-1 (1972) 
l\10 Mo. Stat. Ann. § 494.010 (Supp. 1988) 
MT Mont. Code Ann. § 3-15-301 (1987) 
NE Neb. Rev. Stat. §25-1601 (1985) 
NV Nev. Rev. Stat. § 6.010 (1986) 
NH N. H. Rev. Stat. Ann. § 500-A:3 (Rep!. 1988) 
NJ N.J. Stat. Ann. §9-17B-l (Supp. 1988) 
N:M N. M. Stat. Ann. §38-5-1 (Rep!. 1987) 
NY N. Y. Jud. Law§ 510(2) (Supp. 1988) 
NC N. C. Gen. Stat. § 9-3 (1986) 
ND N. D. Cent. Code §27-1,J9.1-08(2)(b) (Supp. 1987) 
OH Ohio Rev. Code Ann. § 2313.42 (1984) 
OK Okla. Stat. Ann. tit. 88, § 28 (Supp. 1988) 
OR Or. Rev. Stat. § 10.030(2l(c) (1987) 
PA . Pa. Stat. Ann. tit. 42, §4521 (Supp. 1988) . 
RI R. I. Gen. Laws § 9-9-1 (1985) 
SC S. C. Code Ann. § 14-7-130 (Supp. 1987) 
SD S. D. Codified Laws Ann. § 16-13-10 (1987) 
TN Tenn. Code Ann. § 22-1-101(1) (Supp. 1987) 
TX Tex. Gov't Code Ann. § 62.102 (1987) 
UT Utah Code Ann. § 78-46'-7(1)(b) (Rep!. 1987) 
VT Vt. Stat. Ann.-Administrative OrderS· and Rules: 

Qualification, List, Selection and Summoning of All J u
rors-Rule 25 (1986) 

VA Va. Code Ann. §8.01-337 (Supp. 1988) 
WA Wash. Rev. Code Ann. §2.36.070 (1988) 
WV W.Va. Code §52-1-S(b)(l) (Supp. 1988) 
WI Wis. Stat. Ann. § 756.01 (1981) 
WY Wyo. Stat. § 1-11-101 (Supp. 1987) 

• • • 
Appendix· C-Right to Drive Without Parental Consent 
Most States haYe various provisions regulating driving 

age, from learner's permits through driYer"s licenses. In all 
States but one, 15-year-olds either may not drive, or may 
drive only with parental consent or accompaniment. 

AL Ala. Code § 32-6-7(1) (Rep\. 1983) 
AK Alaska Stat. § 28.15. 071 (Supp. 1987) 
AZ Ariz. Rev. Stat. Ann. § 28-413(A)(l) (Supp. 1987) 
AR Ark. Stat. Ann. § 27-16-604(a)(l) (1987) 
CA cal: Veh.-coae § 12507 (1987) 
CO Colo. Rev. Stat. §42-2-107(1) (Rep!. 1984) 
CT Conn. GeiL Stat. § 14-36 (1987) 
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Del. Code. Ann. tit. 21, § 2707 (Rep!. 1985) 
D. C. Code Ann. § 40-301 (1981) 
Fla. Stat. Ann. § 322.09 (Supp. 1988) 
Ga. Code Ann. § 4()-5-26 (1985) 
Haw. Rev. Stat. § 286-112 (Rep!. 1985) 
Idaho Code § 49-313 (Supp. 1987) 
llL Stat. Ann. ch. 95'/o, , 6-103 (Supp. 1988) .. 
Ind; Code Ann. § 9-1-4-32 (1979) 
Iowa Code Ann. § 321.177 (1985 & Supp. 1988) · 
Kan. Stat. Ann. § 8-237 (1982) 
Ky. Rev. Stat. Ann. § 186.470 (Rep!. 1982) 
La. Rev. Stat. Ann. § 32:407 (Supp. 1988) 
Me. Rev. Stat. Ann. tit. 29, § 585 (Supp. 1987) 
Md. Transp. Code Ann. § 16-103 (Rep!. 1987) 
Mass. Gen. Laws Ann. ch. 90, § 8 (1985 & Supp. 1988) 
Mich. Camp. Laws Ann. §257.308 (Supp. '1988) 
Minn. Stat. Ann. § 171.04 (1986) 
Mlss. Code Ann. § 63-1-23 (Supp. 1987) 
Mo. Stat. Ann. § 302.060 (Supp. 1988) 
Mont. Code Ann. § 61-5-105 (1987) (15-year-olds may 
drive without parental consent if they pass a driver"s 
education course) · 
Neb. Rev. Stat. § 60-407 (1984) 
Nev. Rev. Stat. § 483.250 (1986) 
N.H. Rev.- stat. Ann.§263:17 {Supp. 1987) 
N. ~- Stat. Ann. §39:3-10 (Supp. 1988) 
N. M. Stat. Ann. § 66-5-11 (Rep!. 1984) 
N. Y. V eh. & Tra!. Law § 502 (1986) 
N. C. Gen. Stat. § 20-11 (1983) 
N. D. Cent. Code § 39-06-08 (Rep!. 1987) 
Ohio Rev. Code Ann. § 4507.07 (Supp. 1987) 
Okla. Stat. Ann. tit. 47, § 6-107 (1988) 
Or. Rev. Stat. § 807.060 (1987) 
Pa. Stat. Ann. tit. 75, §1503 (1977) 
R. I. Gen. Laws § 31-10-3 (Supp. 1987) 
S. C. Code Ann. § 56-1-100 (1976) 
S. D. Codified Laws Ann. §32-12-6 (1984) -· 
Tenn. Code Ann. § 55-7-104 (Supp. 1987) 

---

Tex. Rev. Civ. Stat. Ann. art. 6687b(4) (Supp. 1988) 
Utab Code Ann. § 41-2-109 (Supp: 1987) 
Vt. Stat. Ann. tit. 23, § 607 (Rep!. 1987) 
Va. Code Ann. §46.1-357 (Supp. 1988) , 
Wash. Rev. Code Ann. § 46.20.031 (1987) 
W. V a. Code § 17B-2-3 (Rep!. 1986) · 
WJS. Stat. Ann. §343.15 (1971 & Supp. 1987) 
Wyo. Stat. §31-7-112 (Supp. 1987) 

... * .. 
Appendix D-Right to 1\Iarry Without Parental Consent 
In all States but four, 15-year-olds may not marry without 

parental c.onsent. 
__.u. Ala. Code §30-1-5 (Rep!. 1983) 
AX Alaska Stat. §25.05.171 (1983) (judge may pennit 

minor to marry without parental consent, even in the 
face of parental opposition', in certain cire_wnstances) 

.AZ. . Ariz. Rev. Stat. Ann. §25-102(A) (1976) 
AR Ark. Stat. Ann. § 9-11-102 (1987) 
CA Cal. Civ. Code §4101 (1983) 

-.CO Colo. Rev. Stat. § 14-2-106(1)(a)(n (Rep!. 1987) 
CT Conn. Gen. Stat. § 46b-30 (1986) 
DL Del. Code Ann. tit. 13, § 123 (RepL 1981) 
DC D. C. Code Ann. § 3()-111 (1981) 
FL Fla. Stat. Ann. § 741.04 (1986) 
GA Ga. Code Ann. § 19-3-37 (1982) 

"HI Haw. Rev. Stat. § 572-2 (Repl: 1985) -
JD Idaho Code § 32-202 (1988) 

IL Dl. Stat. Ann. ch. 40, ~ 203(1) (Supp. 1983) 
IN Ind. Code Ann. §31-7-1-6 (Supp. 1988) 
IA Iowa Code Ann. § 595.2 (1981 & Supp. 1988) 
KS Kan. Stat. Ann. § 23-106 (1981) 
liT Ky. Rev. Stat. Ann. § 402.210 (1983) 
LA La. Civ. Code Ann. art. f!T (Supp. 1988) (minors not le

gally prohibited from marrying, even without parental 
consent, but marriage ceremony reqlllred); La. Rev. 
Stat. Ann. § 9:211 (Supp. 1983) (official may not per
form marriage ceremony in which a minor is a party 
without parental consent; comments to Civ. Code Ann. 
art. 87 suggest tbat such a marriage is valid but tbat 
official may face sanctions) 

!liE Me. Rev. Stat. Ann. tit. 19, § 62 (Supp. 1987) 
MD 1\Id. Fam. Law Code Ann. §2-301 (1984) (either party 

under 16 may marry without parental consent if "the 
woman to be married •.. is pregnant or bas given birth 
to a child'') 

MA 1\Iass. Gen. Laws Ann. ch. 207, § 7 (1988) 
MI Mich. Camp. Laws Ann. § 551.103 (1988) 
MN Minn. Stat. Allll. §517.02 (Supp. 1988) 
MS Miss. Code Ann. § 93-1-5(d) (Supp. 1987) (female may 

marry at 15 without parental consent) 
MO · Ilia. Stat. Ann. § 451.090 (1986) 
!liT Mont. Code Ann. § 40--1-202 (1987) 
NE Neb. Rev. Stat. §42-105 (1984) 
NV Nev. Rev. Stat. § 122.020 (1986) 
NH N. H. Rev. Stat. Ann. §457:5 (1983) 
NJ N.J. Stat. Ann. §9:17 B-1 (Supp. 1983) 
N?.l N. M. Stat. Ann. §40-1-6 (Rep!. 1986) 
NY N. Y. Dom. Rei. Law§ 15 (1988) 
NC N. C. Gen. Stat. §51-2 (Supp. 1987) 
ND ·N. D: Cent. Code § 14-03-02 (1981) -
OH Ohio Rev. Code Ann. § 3101.01 (Supp. 1987) 
OK Okla. Stat. Ann. ·tit. 43, §3 (1979) 
OR Or. Rev. Stat. § 106.060 (1987) 
PA Pa. Stat. Ann. tit; 48, §l-5 (Supp. 1988) 
RI R. I. Gen. Laws § 15-2-11 (1981) 
SC S. C. Code Ann. § 20-1-250 (1985) 
SD S. D. CodiJ!ed Laws Ann. § 25-1-9 (1984) 
TN Tenn. Code Ann. §36-3-106 (Supp. 1987) 
TX Tex. Fam. Code Ann. § 1.51 (Supp. 1988) 
UT Utab Code Ann. § 30-1~ (Rep!. 1984) 
VT Vt. Stat. Ann. tit. 18, §5142 (Repl. 1987) 
VA Va. Code Ann. §20-48 (Repl1983) 
WA Wash. Rev. Code Ann. § 26.04.210 (1986) 
WV W. Va. Code §48-1-1 (Rep!. 1986) 
WI WJS. Stat. Ann. § 765.02 (1981 & Supp. 1987) 
WY Wyo. Stat. § 2()-1-102 (1987) 

• • • 
Appendix E-Right to Purchase Pornographic Materials 
No minor may purchase pornography in tbe 50 States tbat 

bave legislation dealing witb obscenity. ~ -

AL Ala. Code § 13A-12-170(1) (Supp. 1987) 
AK [No legislation] 
AZ Ariz. Rev. Stat. Ann. § 13-3506 (Supp. 1987) 
AR Ark. Stat. Ann. §§ 5-68-501 & 5-68-502 (1987) 
CA Cal. Penal Code § 313.1 (Supp. 1988) 
CO Colo. Rev. Stat. § 18-7-502 (Repl. 1986) 
CT Conn. Gen. S~. §53a-196 (1965) 
DL Del. Code Ann. tit. 11, § 1361(b) (Rep!. 1987) 
DC D. C. Code Ann. § 22-2001(b) (1981) 
FL Fla. Stat. Ann. § 847.012 (1976) 
GA - Ga. Code Ann. § 16-12-103 (1984) 
HI Haw. Rev. Stat. § 712-1215 (Rep!. 1985) 

I. 
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ID Idaho Code § 18-1513 (1987) 
IL m Stat. Ann. cb. 38, , 11-21 (1979) 
IN Ind.· Code Ann. § 35-49-3-3 (1986) 
lA Iowa Code Ann. § 728.2 (1979) 
KS K:m. Stat. Ann. § 21-4301a (Supp. "1987) 
KY Ky; Rev. Stat. Ann. § 531-030 (1984) 
LA La: Rev. Stat. Ann. § 14:91.11 (1986) 
ME Me. Rev. Stat. Ann. tit. 17, § 2911 (1983 & Supp. 1987) 
MD Md. Ann. Code art. 27, § 419 (Supp. 1987) 
MA Mass. Gen. J..aws Ann. ch. 272, § 28 (Supp. 1988) 
MI Mich. Comp. Laws Ann. §750.142 (Supp. 1988) 
MN Minn. Stat. Ann. §617.293 (1987) 
MS Miss. Code Ann. § 97-5-27 (Supp. 1987) 
MO Mo. Stat. Ann. § 573.040 (1979) 
MT Mont. Code Ann. § 45-8-201 (1987) 
NE Neb; Rev. Stat. § 28-808 (1985) 
NV Nev. Rev. Stat. § 201.265 (1986) 
NH N. lL Rev. Stat. Ann.§571-B:2 (Rep!. 1986) 
NJ N. J. Stat. Ann. § 2C:34-2-3 (1982 & Supp. 1988) 
NM N. M. Stat. Ann. §30-37-2 (Rep!. 1980) 
NY N.Y. Penal Law § 285.21 (1980) 
NC N. C. Gen. Stat. § 19-13 (1983) 
ND N. D. Cent. Code § 12.1-27.1-03 (Rep!. 1985) 
OH Ohio Rev. Code Ann. § 2907.31 (1986) 
OK Okla. Stat. Ann. tit. "21, § 1040.8 (Supp. 1988) 
OR Or. Rev. Stat. § 167.065 (1987) 
PA Pa. Stat. Ann. tit. 18, § 5903 (1983) 
RI R. 1._ Gen. Laws § 11-31-10 (Supp. 1987) 
SC s:-c. Code Ann. § 16-15-385 (1987) 
SD S . .D. Codified Laws Ann. § 22-24-28 (1988) 
TN Tenn. Code Ann. §39-6-1132 (Rep!. 1982) 
TX Te..-.: Penal Code Ann. §43.24 (1974) · · .• 
UT Utah Code Ann. § 76-10-1206 (Repl 1978) ·· 
VT Vt. Stat. Ann. tit. 13, § 2802 (Repl 1974) 
VA V a. Code Ann. § 18.2-391 (Rep!. 1988) 
WA Wash. Rev. Code Ann. §9.68.060 (1988) 
WV W. Va. Code §61-8A-2 (Repl 1984) 
WI WJS. Stat. Ann. § 944.21 (1982) 
WY Wyo: Stat. § 6-4-302 (1983) 

• • • 
Appendix F-Right to Participate in Legalized Gambling·. 

Without Parental Consent 
In 39 of the 43 States in which some form of legalized gam

bling is pennitted, minors are absolutely prohibited from par
ticipating in sOJlle or all foTmS of such gambling. In three 
States parental consent vitiates suclt prohibition; in six 
States, no age restrictions are expressed in the statutory 
provisions authorizing gambling. 
AL Ala. Code § 11-65-44 (Repl 1985) 
AK Alaska Stat. ·§43.35:040(a)(1) (1983) 
AZ Ariz:Rev. Stat. Ann. §5-112(E) (Supp. 1987) 
AR Ark. Stat. Ann. § 23-110-405(c) (Supp. 1987) 
CA Cal-Penal Code §326.5(e) (Supp. 1988) 
CO Cplo. Rev. Stat. § 24-35-214(1)(c) (Rep!. 1982) 
CT Conn: Gen. Stat. § 7~186a (Supp. 1988) 
DL Del. Code Ann. tit. 29, §4810(a) (Rep!. 1983) 
DC D. C. Code Ann. § 2-2534 (Supp. 1987) 
FL Fh. Stat. Ann. § 349.093(9)(a) (Supp. 1983) 
GA Ga. Code Ann. § 16-12-58 (1984) 
HI Haw. Rev. Stat. §712-1231 (Rep!. 1986) 
ID Idaho Code § 67-7415 (Supp. 1988) 
IL Ill. Stat. Ann. ch. 120, U102(a) (1988) 
IN [Gambling not pennitted by statute] 
lA Iowa Code Ann. §233.1(2)(c) (Supp. 1988) 
KS K2n. Stat. Ann. § 79-4706(m) (1984) 
KY [No age restrictions] 

LA La. Rev. Stat. Ann. § 14:92(A)(4) (1986) 
ME Me. Re,·. Stat. Ann. tit. 17, §319 (1983) 
MD [No age restrictions] 
MA Mass. Gen. Laws Ann. ch. 128A, § 10 (1981) 
MI Mich: CO!llp. Laws Ann. § 432.110a(a) (Supp. 1988) 
MN [No age restrictions] 
MS Miss. Code Ann. § 97-33-21 (1972) 
MO Mo. Stat. Ann. § 313.280 (Supp. 1988) 
MT Mont. Code Ann. § 23-5-506 (1987) 
NE Neb. Rev. Stat. § 9-250 (1987) 
NV Nev. Rev. Stat. § 463.350 (1986) 
NH N. H. Rev. Stat. Ann. §§287-A:4 & 287-E:7(1In & 

287-E:21(v)"(Repl. 1987) 
NJ N.J. Stat. Ann. §9:17B-1 (Supp. 1988) 
NM [No age restrictions] 
NY N. Y. Tax Law§ 1610 (1987) 
NC [No age restrictions] 
ND N. D. Cent. Code § 53-06.1-07.1 (Supp. 1987) 
OH Ohio Rev. Code Ann. § 3770.07 (Supp. 1987) 
OK.- Okla. Stat. Ann. tit. 21, § 995.13"(1983)(pennitted with 

parental consent) 
OR . Or. Rev. Stat. § 163.575(1)(c) (1987) 
PA Pa. Stat. Ann. tit. 10, §306 (Supp. 1988) (pennitted 

with parental consent) 
RI R. I. Gen. Laws § 11-19-32(!) (Supp. 1987) 
SC [Gambling not pennitted by statute] 
SD, S.D. Codified Laws Ann. §42-7A-32 (Supp. 1988) 
TN ... Tenn. Code Ann. § 39-6-609(f) (Supp. 1987) 
TX T.ex. Rev. Civ. Stat. Ann. art. 179d, § 17 (Supp. 1988) 

(pennitted with parental consent) 
UT [Gambling not pennitted by statute] 
VT Vt. Stat. Ann. tit. 31, § 674(J) (Rep!. 1986) 
VA [No age restrictions] 
WA Wash.-Rev.·Code Ann. §67.70.120 (Supp. 1988) 
WV W.Va. Code §19-23-9(e) (Supp. 1988) 
WI Wis. Stat. Ann. § 163.51(18) (1974) 
WY Wyo. Stat. § ll-25-I09(c) (Supp. 1987) 

· (Appendices assembled with the assistance of t)le Brief 
!'or the National Legal Aid and Defender Association, the N a
tiona! Association of Criminal Defense Lawyers, and the 
American Jewish Committee as Amici Curiae.) 

JUSTICE O'CoNNOR, concurring in the judgment. 

· The plurality and dissent agree on two fundamental propo
·sitions: that there is some age below which a juvenile's crimes 
can never be constitutionally punished by death, and that our 
precedents require us to locate this age in light of the "'evolv
ing atandards of decency that mark the progress of a matur
ing society.'" See ante, at 3 (quoting Trop v. Dulles, 356 
U. S. 86, 101 (1958) (opinion of Warren, C. J.)); ante, at 
10-11; post, at 7, 13. See also, e. g., MeG leaky v. Kemp, 481 
U. S. -, - (1987). I accept both principles. Tbe dis
agreements between the plurality and the dissent rest on 
their different evaluations of the e\'idence available to us 
about the relevant social consensus. Although I believe that 
a national consensus forbidding the...xecution of any perS"oli 
for a crime committed before the age of 16 very likely does 
exist, I am reluctant to adopt this conclusion as a matter of 
constitutional law without better evidence than we now pos
sess. Because I conclude that the sentence in this case can 
and should be set aside on narrower grounds than those 
adopted by the plurality, and because the grounds on which I 
rest should allow us to face the more general question when 
better evidence is available, I concur only in the judgment of 
the Court. 
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I 

Both the plurality and the dissent look ilritially to the deci
sions of American legislatures for signs of a national consen· 
sus about the minimwn age at which a juvenile's crimes may 
lead to capital pwrlshment. Although I agree with the dis
sent's contention, post, at 7, that these decisions should pro
vide the most reliable signs of a society·wide consensus on 
this_issue1 I cannot agree with the dissent's interpretation ~f 
the.evidence. 

The moat salient statistic that bears on this case is that 
every. single American legislature that has expressly set a 
minimwn age for capital punishment has set that age at 16 or 
ahove. See ante, at 12, and n. 30. When one adds these 18 
States to the 14 that have rejected capital pwrlshment com
pletely, see ante, at 8-9, and n. 25, it appears that almost 
tw<>-thirds of the state legislatures have definitely concluded 
that no 15-year-old should he exposed to the threat of execu
tion. See also ante, at 11-12, n. 29 (pointing ant that an ad
ditional two States with death penalty statutes on their books 
seem to have abandoned ca.pital pwtishrnent in practice). 
Where such a large majority of the state legislatures have un
ambiguously outlawed capital punislunent fur 15-year-olds, 
and where no legislature in this country has affirmatively and 
unequivocally endorsed such a practice, strong coWlterevi
dence would be required to persuade me that a national con
sensus against this practice does not exist. 

The dissent argues that it has found such counterevidence 
in. the laws of the 19 Statea that authorize capital punishment 
without setting any statutory minimum age. If we could be 
sure that each of these 19 state-legislatures had deliberately 
chosen to authnrize capital punishment"for crimes committed 
at the age of 15, one could hardly suppose that there is a set
tled national consensus opposing sueh a practice. In fact, 
howe\·er, the statistics relied on by the dissent may be quite 
misleading. When a legislature provides for some 15-year
olds to be processed through the adult criminal justice gys
tem, and capital punislunent is available for adults in that ju
risdiction, the death 1>enalty becomes at least theoreticaliy 
applicable to such defendants. This is how petitioner was 
rendered death-eligible, and the same possibility appears to 
e::dst in 18 other States. See post, 2t 3-6; ante, at 10, n. 26. 
As the plw-ality points out, however, it does not necessarily 
follow that the legislatures in those jurisdictions have delib
erately concluded that it would be appropriate to impose caP:. 
ita! pwrlshment on 15-year-<>lds (or on even younger defend
ants who may be tried as adults in some jurisdictions). See 
ante, at 9, n. 24. 

There are many reasons, having nothing whatsoever to do 
with capital pwrlshment, that might motivate a legislature to 
provide as a general matter for some 15-year-olds to be chan
neled into the adult criminal justice process. The length or 
conditions of confinement available in the juvenile system, for 
example, might be considered inappropriate for serious 
crimes or for some recidi\"ists. Similarly, a state legislature 
might conclude that very dangerous individuals, whatever 
their-age, should not be confined in the same facility with 
more vulnerable juvenile offenders. Such reasons would 
suzgest nothing about the appropriateness of capital pwrlsh
ment for 15-year-olds. The absence of any such implication 
is illustrated by the \"ery States that the dissent cites as evi
dence of a trend toward lowering the age at which juveniles 
may be pwrlshed as adults. See poot, at 9. New York, 
which recently adopted legislation allowing juveniles .as 
young as 13 to be tried as adults, does not authorize capital 
punishment under any circwnstances. In New Jersey, 
whlch_now permits some 14-year-olds to be tried as adults, 
the minimwn age for capital punishment is 18. In both. 

cases, therefore, the decisions to lower the age at whiclt some 
juveniles may be treated as adults must have been based on 
reasons quite separate from the legislatures' views about the 
minimwn age at which a crime should render a juvenile eligi
ble fur the death penalty. 

Nor have we been shown evidence that other legislatures 
directly considered . the fact that the interaction between 
their capital pwrlshment statutes and their juvenile offender 
statutes could in theory lead to executions for crimes conunit
ted before the age of 16. The very real possibility that this 
result was not considered is illustrated by the recent federal 
legislation, cited by the dissent. which lowers to 15 the age at 
which a defend:!nt may be tried as an adult. See post, at 7-8 
(discussing Comprehensive Crime Control Act of 1984, Pub. 
L. 98-473, 98 Stat. 2149). Because a number of federal stat
utes have long provided for capital pwrlshment, see post, at 
8, n. I, this legislation appears to nnply that 15-year-<>lds 
may now be rendered death-eligible under federal Jaw. The 
dissent does not point to any legislative history suggesting 
that Congress considered this implication when it enacted the 
Comprehensive Crime Control Act. The apparent absence 
of snch legislative history is especially striking in light of the 
fact that the United States has a~ed by treaty to set a milri
mum age of 18 for capital pwrlshment in certain circum
stances. See Article 68 of the Geneva Convention Relative 
to the Protection of Civilian Persons in Time of War, August 
12, 1949, [1955] 6 U. S. T. 3516, 3560, T. I. A. S. No. 3365 
(rules pertsilring to military occupation); ante, at 14, n. 34; 
see also iiJid. (citing two other international agreements, 
signed but not ratified by the United States, prohibiting capi
tal punishment for juveniles). Perhaps even more striking is 
the fact that the United States Senate recently passed a bill 
authorizing capital punishment fur certain drug offenses, but 
prohibiting application of this penalty to persons below the 
age of 18 at the time of the crime. 134 Cong. Rec. S7579, 
S7580 (June 10, 1988). Whatever other implications the rati
fication of Article 68 of the Geneva Convention may have, 
and whatever effects the Senate's recent action IJ'UlY eventu
ally have, both tend to undercut. any asswnption that the 
Comprehensive Crime Control Act signals a decision by Con
gress to authnrize the death penalty for some 15-year-old 
felons. 

Thus, there is no indication that any legislative body in this 
country has rendered a considered judgment approving the 
imposition of capital punishment on juveniles who were below 
the age of 16 at the time of ·the offense. It nonetheless is 
true, although I think the -dissent has overstated its signifi
cance, that the Federal Government and 19 States have 
adopted statutes that appear to have the legal effect of ren
dering some of these juveniles death-eligible. That fact is a 
real obstacle in the way of concluding that a national consen
sus forbids this practice. It is appropriate, therefore, to 
examine other evidence that might indicate ~hether or not 
these statutes are inconsistent with settled notions of de
cency in our society. 

In previous cases, we have examined execution statistics, 
as well as data about jury determinations, in an effort to dis
cem whether the application of capital punishment to certain 
classes of defendants has been so aberrational that it can be 
considered unacceptable in our Society. See, e. g., Coker v. 
Geargia, 433 U. S. 584, 592 (1977) (plurality opiirion); 
Enmu7Ul v. Flarida, 458 U. S. 782, 794-796 (1982); id., at 
818-819 (O'CONNOR, J., dissenting). In this case, the plural
ity emphasizes that four decades have gone by since the last 
execution of a defendant who was younger than 16 at the time 
of the offense, and that only 5 out of 1,393 death sentences 
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during a recent ·s-year period involved such defendants. 
Ant., at 14-16. Like the statistics about the behavior ofleg
i&latures, these execution and sentencing statistics support 
the .inference of a national consensus opposing the death pen
_a!tyJ~ 15-year-<>lds, but they are not dispoaitive. 

A variety of factors, having little or nothing to do with :my 
individual's blameworthiness, may cause some groups in our 
population to commit capital crimes at a much lower rate than 
other groups. The statistics relied on by the· plurality, 
moreover, d!l not indicate how many juries have been asked 
to impose the death penalty for crimes committed below the 
age_ of 16, or how maey times prosecutors have exercised 
their discretion to refrain from seeking the death penalty in 
cases where the statutory prerequisites nrlght have been 
proved. Without such data, raw execution and sentencing 
statistics cannot allow us reliably to infer that juries are or 
vrould be significantly more reluctant to impose the death 
penalty on 15-year-<>lds than on abnilarly situated older 
defendants. · 

Nor, finally, do I believe that "this case can be resolved 
through the kind of disproportionality analysis employed in 
Part V of the plurality opinion. I agree that ''proportionality 
requires a nexus between the punishment imposed and the 
defendant's blameworthiness." Enmund, supra, at 825 
(O'CoNNOR, J., dissenting); see also Ti8on v. Arizona, 481 
U. S. - (1987). Granting the plurality's other prenrlse
that adolescents are generally less blameworthy than adults 
who commit similar -crimes-it does not necessarily .follow 
that all 15-year-<>lds are_ incapable-of the' moral culpability 
that would justify the imposition of capitsl punishment. Nor 
has the plurality educed evidence demonstrating that 15-
year-<>lds as a class are inherently incapable of being deterred 
from major crimes by the prospect of the death penalty.·-

Legislatures recogoize the relative immaturity- of adoles
cents, and we have often pernrltted them to define age-based 
classes that take account of this qualitative difference be
tween juveniles and adults. See, e. g., Hazelwood Sclwol 
Di:Jtrict v. Kuhlmeier, 484 U. S. -- (1988); Schall v. l.[ar· 
tin, 467 U. S. 253 (1984); McKeit•er v. Pennsylvania, 403 
U. S. 528 (1971); Ginsberg v. New York, 390 U.-S. 629 (1958). 
But eompare Planned Parent/wad of Centro.l Jfi8souri v. 
Danforth, 428 U. S. 52, 74-75 (1976) (unconstitutional for a 

·legislature to presume that all minors are incapable of provid
ing informed consent to abortion), and Bellotti v. Baird, 448 
U. S. 622, 654 (1979) (STEVENS, J., joined by BRENNAN, 
MARsHALL, and BLACKMON, JJ.; concurring in judgment) 
(same), with Akron v. Akron Center for Reproductit>e 
Health, lm:., 462 U. S. ·416, 469, n. 12 (1988) (O'CONNOR, J.; 
dissenting) (parentsl notiJication requirements may be con
stitutional). The special qualitative characteristics of juve
niles_that justify legislatures in treating them differently_ 
from adults for many_ other purposes are also relevant to 
Eighth Amendment proportionality analysis. These charac· 
teristics, however, vary widely among different individuals 
of _the same age. and I would not substitute our ine,-itably 
subjective judgment about the best age at which to draw a 
line in the capitsl punishment context for the judgments of 
the nation's legislatures. Cf. Enmund, mpra, at 826, and 
1L 42 (O'CONNOR. J., dissenting). 

l'be history of the death penalty uistructs that there is dan
ger_ in inferring a settled societsl consensus from statistics 
"like those relied on in this case. In 1846, M;chigan became 
the first State to abolish the death penalty for all crimes ex
cept treason, and Rhode Island soon thereafter became the 
first jurisdiction to abolish capitsl punishment completeJy. 
F. Zimring & G. Hawkins, Capitsl Punishment and the· 
American Agenda 28 (1986). In succeeding decades, other 

American States continued the trend towards abolition, espe
cially during the years just before and during World War I. 
!d., at 28-29. Later, and particularly after World War II, 
there ensued a steady and dramatic decline in executions
both in absolute terms and in relation to the number of honrl
cides occurring in the country. W. Bowers, Legal Honrlcide 
26-28 (1984). In the 1950's and 1960's, more States abol
iehed or radically restricted capitsl punishment, and execu
tions ceased completely for several years beginning in 1968. 
H. Bedau, The De:tth Penalty in America 23, 25 (3d ed. 1982). 
· In 1972, when this Court heard arguments on the constitu
tionality of the death penalty, such statistics nrlght have sug
gested that the practice had become a relic, implicitly re
jected by a new societsl consensus. Indeed, counsel urged 
the Court to conclude ''that the number of cases in which the 
death penalty. is imposed, as compared with the number cif 
cases in which it is statutorily available, reffects a general re
'vuision toward the ·penalty that would lead to its repeal if 
only it were more generally and widely eoforced." Furman 

, v. Georgia, 408 U. S. 238, 386 (1972) (Burger, C. J., dissent
ing). We now know that any inference of a societal consen
sus rejecting the death penalty would have been nrlstaken. 
·But had this Court then declared the elcistence of such a con
sensus, and outlawed capitsl punishment, legislatures would 
very likely not have been able to revive it. The nrlstaken 
premise of the decision would have been frozen into constitu
tional law; making it difficult to "refute and even more difficult 
to reject. - - · - ,. · 

The step that the plurality woUld take today is much nar
rower in sco'pe, but it' could conceivably reflect an error simi
lar to the one we were urged to make" in Furman. The day 
·may come when we mUst decide whe'ther a:legislature may 
deh"berately and unequiv=lly resolve upon a policy author'.z
ing capitsl punishment for crimes ooriim.itted at the age of 15. 
In that event, we shall have to decide the Eighth Amend
ment issue that divides the plurality and the dissent in this 
case, and we shall have to evaluate the evidence of societal 
standards of decency that is available to us at that time. In 
my view, however, we need not and should :Dot decide the 
question today. 

II 

Under the Eighth Amendment, the death penalty has been 
treated differently from all other punishments. See,-•. g., 
Calij'umia v. Ramos, 468 U. S. 992, 998-999, and n. 9 (1988). 
Among the most· important and consistent themes in this 
Court's death penalty j•uisprudence is ·the need for special 
care and deh"beration in decisions that may lead to the imposi
tion of that sanction. The Court bas accordingly imposed a 
series of unique substantive and procedural restrictions de
signed to ensure that capitsl punishment is not impO.sed with
out the serious and calm reffection that ongbt to precede any 
'decision of such gravity and finality .. 

The restrictions that we have required under the Eighth 
Amendment affect both legislatures and the sentencing au
-thorities responsible for decisions in individual cases. · Nei
ther automatic death sentences for certain crimes, for exam
ple, nor statutes committing the sentencing decision to the 
llllgoided discretion of judges or juries, have been upheld. 
See, e. g., Woodson v. North Carolina, 428 U. S. 280 (1976); 
Robf!rl8 v. L<misiana, 428 U. S. 325 (1976); Gregg v. Geo-rgia, 
428 U. S. 153, 188-189 (1976) (opinion of Stewart, Powell, 
and STEVENS, JJ.) (discussing Furman v. Georgia, supra). 
'We have rejected both legislative restrictions on the mitigat
ing evidence that a sentenCing authority may consider, e. g .• 
Lcck<tt v. Ohio, 488 U. S. 586 (1978); Eddi7l!J• v. Oklahoma, -
455 U. S. 104 (1982), and the lack of sufficiently precise re-
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sti"ictions on the aggravating circumstances that may be con
sidered, e. g., Godfrey v. Geargia, 446 U. S. 420 (1980). As 
a practical matter we have virtually required that the death 
penalty be imposed only when a guilty verdict has been fol
lowed by separate trial-like sentencing proceedings, and we 
have extended many of the procedw-al restrictions applicable 
during criminal trials into these proceedings. See, e. g., 
'Gardner v. Flm-ida, 430 U. S. 349 (1977); Estelle v. Smith, 
451 U. S. 454 (1981); Bullington v. Missouri, 451 U. S. 430 
(1981). Legislatures have been forbidden to authorize capi
tal1Junishment for certain crimes. Coker v . . Georgia, 433 
U. S; 534 (1977); Enmund v. Florida, 453 U. S. 782 (1982); 
see also Ford v. Wainwright, 477 U. S. 399 (1986) (Eighth 
Amendment forbids the execution . of insane prisoners). 
Conl!titutional scrutiny in this area has been more searching 
th.artin the review of noncapibl sentences. See Enmund v. 
Florida, supra., at 815, n. 27 (O'CoNNOR, J., dissenting); 
Rummel v. Estelle, 445 U. S. 263, 272 (1980). 

The case before us today raises some of the same concerns 
that have led us to erect barriers to the imposition of capital 
punishment in other contexts. Oklahoma has enacted a stat
ute that authorizes capital pwrlshment for murder, without 
setting any minimum age at which the commission of murder 
may lead to the imposition of that penalty. The State has 
also, but quite separately, provided that 15-year-<>ld murder 
defendants may be treated as adults in some circumstances. 
Because it pi-oceeded in this manner, there is a considerable 
risk that the Oklahoma legislature either did not realize that 
its actions would have the effect of rendering 15-year-old de
fendants death-eligible or did not give t,he question the seri
ous consideration that would have been refleoted in the 
explicit choice of some minimum age for death-eligibility. 
Were it clear that no n'a:tional consensus forbids the imposi
tion of capital punishment for crimes committed before the 
age of 16, the implicit nature of the Okl'!homa legislature's 
decision would not be constitutionally problematic. In the 
peculiar circumstances we face today, however, the Okla~ 
homa statutes have presented this Court with a result that is 
of very dubious constitutionality; and they have done so with
out the earmarl<s ·of careful consideration that we have re
quired for other kinds of decisions leading to the death pen
alty. - IJl this Wlique situation, I am prepared to conclude 
that petitioner and othera who were below the age of 16 at 
the time of their offense may not be executed under the au
thority of a capital punishment statute that specifies no mini~ 
mum age at which the conunission of a capital crime can lead 
to the offender's execution.* 

The conclusion I have reae!hed in this unusuBl case is itself 
unusual I believe, however, that it is in keeping with. the 
principles that have gui<j.ed us in other Eighth Amendment 
cases. It is aleo supported by the familiar principle- applied 

•contrary to the dissent'~ suggestion, the conclUBion I have reached in 
thiJ, case does not imply that I would reach a similar conclusion in eaees 
involving "those of extremely low intelligence. or tlloae over 15, or any 
number of other appealini groaps as to which the exi::ltenc:e of a national 
coilllotn.m!l re~g eapit.al punishment may be in doubt ... because they 
are not specifically named in the capibl statutes." See post, at 20. In 
this cue, there is .ei~eant afHnnative evidence of a national COn:!leDSUB 
forbidding the execution of defendants who were below the age of 16 at the 
time of the offense. The evidence includee: 18 :stllte atatute:s setting a mini~ 
mam qe of 16 or more. and it is sueh evidence-not· the mere failure of 
Ohlahoma to specify a. minimum age or the •appe-iling" nature o!the ~up 
to which petitioner belcmg5-that leaves me unwilling to eonclude that pe
titioner may constitutioruilly be executed. Cases in which similarly per
su&.1ive evidence was lacking would in my view not be analogous to the ease 
befote u.s today. The d:iS!ent is mistaken both when it reads into my dis
~oo. a eonl:r.U'y implic:ation and when it sugge:>ts that there :are ulterior· 
reasoillll behind the implication it hB~S incorrectly draWD. 

in different ways in different contexts-according to which 
we should avoid wmecessary, or unnecessarily broad, con
stitutional adjudicatioiL See generally, e. g., As/Lwander v. 
TV A, 297 U. S. 263, 341-356 (1936) (Brandeis, J., concur
ring). The narrow conclusion I have reached in this case is 
consistent with the ~,~nderlying rationale for that principle, 
which was articulated many years ago by Justice Jackson: 
'We are not final because we are infallible, but we are infalli
ble only because we are final.'' Brown v. Allen, 344 U. S. 
443, 540 (1953) (opinion concurring in result); see also Cali
fano v. Yamasalci, 442 U. S. 682, 692-693 (1979). By leav
ing open for now the broader Eighth Amendment question 
that both the plurality and the dissent would resoh·e, the ap
proach I take allows the ultimate moral issue at stake in the 
constitutional question to be addressed in the first instance 
by those best suited to do so, the people's elected 

. representatives. 
For the reasons stated in this opinion, I agree that peti

tioner's death sentence should be vacated, and I therefore 
concur in the judgment of the Court. 

JuSTicE SCALIA, with whom CmEF JUSTICE REHNQUIST 
and JUSTICE WmTE join, dissenting. 

If the issue·before us today were whether an automatic 
death •penalty for conviction of certain crimes could be ex
tended to individuals younger than 16 when they commit the 
crimes, thereby preventing individualized. consideration of 
their·maturity and moral responsibility, I would accept the 
plurality's conclusion that such a practice is opposed by a na
tional .consensus~ sufficiently unifonn and of sufficiently long 
standing, to render it cruel and usual punishment within the 
meaning of the-Eighth Amendment. We ha\•e already de
cided as much, and more, in Lockett v. Ohio, 438 U. S. 536 
(1978). I might even agree with the plurality's conclusion if 
the question were whether a persort under 16 when he com
.mits a crime can b.!' .. <!§lli.ved .of the benefit. of. a rebuttable 
presumption that he is not mature and responsible enough to 
be punished as an adult. The question posed here, however, 
is radically diHerent from both of these. It is whether there 
is a national consensus that no c:rinrlnal so much as one day 
under 16, after individuated consideration of his circum
stances, including the overcoming of a presumption that he 
should not be tried as an adult, can possibly be deemed ma
ture and responsible enough to be punished with death fur 
any crime. Because there seems to me no plausible basis for 
answering this last question in the affirmative, I respectfully 
dissent. 

I 

·.· I begin by restating the facts since I think that a fuller ac
count of William Wayne Thompson's participation in the mur
der, and of his certification to stand trial as an adult, is help-. 
ful in understanding the case. · The evidence at trial left no 
doubt that pn the night of January 22-23, 1983, Thompson 
brutally and · with premeditation murdere'"d his former 
brother-in-law, Charles Keene, the motive evidently being, 
at least in part, Keene's physical abuse of Thompson's sister. 
As Thompson left his mother's house that evening, in the 
company of three older friends, he explained to his girl friend 
that "we're going to kill Charles." Several hours later, early 
in the morning of January 23, a neighbor, Malcolm "Possum" 
Brown was awakened by the sound of a guusbot on his front 
porch. · Someone pounded on his front door shouting: ''Pos
sum, ·Open ·the door, let me in. They're going to kill me." 
Brown telephoned the police, and then opened the front door 
to see a man on his knees attempting to· repel blows with his 



~ 
' '( ' 

' 

• • 6-28-88 The United States LAW WEEK 56 LW 4905 

arms-and hands. There were four other men on the porch. 
One was holding a gun and stood apart, while the other three 
were hitting and kicking the kneeling man, who never at
tempted to hit bacl<. One of. them was beating the victim 
with an object twelve to eighteen inches in length. The po- · 
lice called bacl< to see if the disturbance was still going on, 
and while Brnwn spoke with them on the telephone the men 
took the victim away in a car. 

Several hours after they bad left Thompson's mother's 
ho'l.l!lie, ThomJ.lson and his three companions returned. 
Thompson's girlfriend helped him take off his boots, and 
heard.him say, "we killed him. I shot him in the head and 
cut his throat and threw him in the river." Subsequently, 
the former "Wife of one of Thompson's accomplices ·heard 
Thompson tell his mother that "he killed him. Charles was 
dead and Vicki didn't have to worry about him anymore." 
During the days following the murder Thompson made other -
admissions. One witness testified that she asked Thompson 
the source of some hair adhering to a pair of boots he was car
rying. He replied that was where he had kicked Charles 
Keene in the head. Thompson also told her that he had out 
Charles' throat and chest and had shot him in the head. An· 
other witness testified that when she told Thompson that a 
friend.had seen Keene dancing in a local bar, Thompson re· 
marked that that would be hard to do with a bullet in his 
head. illtimately, one of Thompson's codefendants admitted 
that after Keene bad been shot twice in the head Thompson 
had out Keene "so the fish could eat his body." Thompson 
and a codefendant had then thrown the body into the Washita 
River, "~th a chain and blocks attached so that it would not 
be found.' On February 18, 1983, the body was recovered. 
The Chief Me<lical Examiner of Oklahoma concluded that the 
victi:m_ had been beaten, shot twice, and that his. throat, 
chest, and abdomen had been cut. 

On February 18, 1983, the State of Oklahoma filed an in
f0l"In3.tion and arrest warrant for Thompson, and on Febru
ary 22 the State began proceedings to illow Thompson to be 
tried as an adult. Under Oklahoma law, anyone who com
mits a crime when he is under the age of eighteen is defined 
to be a clilld, unless he is sixteen or seventeen and has eom
mitted murder or certain other specified crimes, in which 
case he is automatically certified to stand trial as an adult. 
Okla. Stat., Tit. 10, §§ 1101, 1104.2 (Supp. 1987) .. In addi
tion,_under the statute the State invoked in the present case, 
juveniles may be certified to stand trial as adults if: (1) the 
Stat.e ~ establish the ''prosecutive merit" of the case, and 
(2) the .court certifies, after considering six factors. that there 
are no reasonable prospects for rehabilitation of the child 
within the juvenile system. Okla. Stat., Tit. 10, § 1112(b) 
(1981). 

At a_hearing on March 29, 1983, the District Court found 
probable cause to believe that the defendant bad committed 
first degree murder and thus concluded that the case had 
prosecutive merit. A second hearing was therefore held on 
April21, 1983, to determine whether Thompson was amena
ble to the juvenile system, or whether he should be certified 
to stand trial as an adult, A clinical pyschologist who had 
examined Thompson testified at the second hearing that in 
her oginion Thompson understood the difference between . 
right and wrong but had an antisocial personality that could 
not be modiJied by the juvenile justice system. The 
PY•chologist testified that Thompson believed that because of 
his age he was beyond any severe penalty of the law, and ac
cordingly did not believe there would be any severe repereus
sions from his behavior. Nmnerous other 'Witnesses testified 
about Thompson's prior abusive behavior. Mary Robinson, 
an emg)oyee of the Oklahoma juvenile justice system, testi, 

fied about her contacts with Thompson during several of his 
previous arrests, which included arrests for assault and bat-· 
tery in August 1980; a..<sault and battery in October 198r; at
tempted burglary in May 1982; assault and battery with a 
knife in July 1982; and assault with a deadly weapon in Feb
ruary 1983. She testified that Thompson bad been pro\~ded 
with ill the counseling the State•s Department of Human 
Services had available, and that none of the counseling or 
placements seemed to improve his beha\ior. She recom
mended that he be certified to stand trial as an adult. On 
the basis of the foregoing testimony, the District Court filed 
a written order certifying Thompson to stand trial as an 
adult. That was appealed and ultimately affirmed by the 
Oklahoma Court of Criminal Appeals. 

Thompson was tried in the District Court of Grady County 
between December 4 and December 9, 1983. During the 
guilt phase of the trial, the proseoutor introduced three col,or 
photographs showing the condition of the victim's body when· 
it was remo,·ed from the river. The jury found Thompson 

,guilty of first degree murder. At the simtencing phase of 
the trial, the jury agreed with the pr<>secution on the exist
ence of one aggravating circumstance, that the murder was 
"especially heinous, atrocious, or cruel." As rEiquired by our 
decision in Ethlings v. Oklahrrma, 455 U. S. 104, ·115-117 

· (I982), the defense was permitted to argoe ·to the jury the 
youthfuloess of the defendant as a mitigating factor. The 
jury recommended that the death penalty be imposed. and 
the trial judge, accordingly, sentenced Thompson to death. 
Thompson appealed, and his conviction and capital sentence 
were affirmed. Standing by its earlier decision in Ethlings 
v. State, 616 P. 2d 1159, .1166-1167 (1980), rev'd on other 
grnunds, 455 U. S. 104 (1982), the Oklahoma Court of Crimi
nal Appeals held that "once a minor is certified to stand trial 
as an adult, he may also, without violating the Constitution. 
be punished as an adult.'' Thrrmpsrm v. 'State, 724 P. 2d 780, 
784 (1986). It also held that admission of two of the three 
photographs was error in the guilt phase of the prnceeding, 
because their prejudicial effect outweighed their probative 
value; but found that error harmless in light 'of the over
whelming evidence of Thompson's guilt. It held that their 
prejudicial effect did not outweigh their probative ,•alue in 
the sentencing phase, and that they were therefore properly 
admitted, since they demonstrated the brutality of the crime. 
Thompson petitioned for certiorari -..~th respect to both 
sentencing issues, and we granted review. 479 U. S. -
(1987). 

II 
A 

Ail the foregoing history of this case demonstrates, William 
Wayne Thompson is not a juvenile caught up in a legislative 
scheme that unthinkingly lumped him together with adults 
for purposes of determining that death was an appropriate 
penalty for him, and for his crime. To the contrary, Okla
homa first gave careful consideration to whether, in light o.~ 
his yoWJg age, he should be subjected to the normal criminal 
system at ill. That question having been answered affirma
tively, a jury then considered whether, despite his young 
age, his maturity and moral responsibility were sufficiently 
developed to justify the sentence of death. In upsetting this 
particularized judgment on the basis of a constitutional abso
lute, the plurality pronounces it to be a fundamental principle 
of our society that no one who is as little as one day short of 
his 16th birthday can have sufficient maturity and moral 
respollSlbility to be subjected to capital punishment for any 
crime. As a sociological and moral conclusion that is implau
sible; and it is doubly implausible as an interpretation of the 
United States Cons.titution3 
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The text of the Eighth Amendment, made applicable to the 
states by the Fourteenth, prolu"bits the imposition of '-~cruel 
anclunusual punishments." The plurality does not attempt 
to mamtain that this-was originally understood to prohibit 
capital punishment for crimes committed by persons under 
the-age of 16; the evidence is unusually clear and unequiYocal 
that it was not. The age at which juveniles could be sub
jected to capital punishment was explicitly addressed in 
Blackstone's Commentaries on the Laws of Englaud, pub
lished in 1769 and widely accepted at the time the Eighth 
Amendment was adopted as an accurate description of the 
common law. According to Blackstone, not only was 15 
above the age (viz., 7) at which capital punislunent could the
oretically be imposed; it was even above the age (14) up to 
which there was a rebuttable presumption or incapacity to 
commit a capital (or any other) felony. 4 W. Blackstone, 
Commentaries 23-24 (1769). See also M. Hale, Pleas of the 
Crown 22 (1736; (descnbing the age of absolute incapacity as 
12 and the age of presumptive incapacity as 14); Kean, The 
History of the Criminal LiBbility of Children, 53 L. Q. Rev. 
364, 369-370 (1937); Streib, Death Penalty for Children: The 
American Experience with Capital Punishment for Crimes 
Committed While under Age Eighteen, 36 Okla. L. Rev. 613, 
614-615 (1933) (hereinafter Streib, Death Penalty for Chil
dren). The historic::al practice in this country confonned · 
with the conimon-law understanding that 15-year-olds were 
not categorically immune from commission of capital crimes. · 
One scholar has documented 22 executions, between 1642 and 
1899, for crimes committed under the age of 16. See Streib, 
Death Penalty for Children 619. · 

Necessarily, therefore, the plurality seeks to rest its hold· 
ing on the conclusion that Thompson1s punishment as an adult 
is contrary to the "evolving standards of decencY that m3l"k 
the progress of a maturing society." T-r;op v. DuUes1 356 
U. S. 86, 101 (1958) (plurality opinion) (Warren, .C. J.). · 
Ante, at 3. ' Of course the risk of assessing evolving stand
ards is that it is all too easy to believe that evolution has cul
minated in one's own views. To avoid this danger we have, 
when -making such an assessment in prior cases, looked for 
objective signs of how today's society views a particular pWl-·" 
ishment. Furnum v. Georgia, 408 U. S. 238, 277-279 (1972) 
(BRENNAN, J.,. concurring). See also Woodaon v. North 
Carolina,. 428 U. S. 280, 293 (1976) (joint opinion of Stewart, 
Powcll, and STEVENS, JJ.); Coker v. Georgia,. 433 U; S. 584,· 
593-597 (1977); Enmund v. Florida, 458 U. S. 782, 788-789 
(1982). The most reliable objective sjgns consist of the legis-· 
lation that. the society has enacted. It will rarely if ever be 
the case that the members of this Court will have a better 
sense of the evolution in views of the American people than 
do their elected representatives. . 

It is thus significant that, only four years ago, in the Com
prehensive Crime Control Act of 1934, Pub. L. 98-473, 98 
Stat. 2149, Congress expressly addressed the effect of youth 
upon the imposition of criminal punishment, and changed the 
law in precisely the opposite direction from that which the 
plurality's perceived evolution in social attitudes would sug-._ 
gest: It lowered from 16 to 15 the age at which a juvenile's 
case can, "in the interest of justice," be txansferred fromju-. 
venile court to federal District Court, enabling him to be 
tried and punished as an adult. 18 U. S. C. § 5032 (1982 ed., 
Supp. IV). This legislation was passed in light of Justice De
partment testimony that many juvenile delinquents were 
"cynical, street ... wise, repeat offenders, indistinguishable, ex
cept .for their age, from their adult criminal eom1terparts," 
Hearings on S. 829 before the Subcommittee on Criminal 
Law of the Senate Cornmittee.on the Judiciary, 98th Cong., 
1st Sess., 551 (1983), and that in 1979 alone juveniles under 

the age of fifteen, i. e. almost a year younger than Thomp
son, had oommitted a total of 206 homicides nationwide, more 
than 1,000 forcible rapes, 10,000 robberies and 10,000 aggrn· 
vated assaults. Jd., at 554. Since there are federal death· 
penalty statutes' which have not been determined to be un
constitutional, adoption of this new legislation could at least 
theoreticaliy result in the imposition of the death penalty 
upon a 15-ye~ld. There is, to be sure, no reason to be
lieve that the Members of Congress had the death penalty 
specifically in mind; but that does not alter the reality of what 
federal law now on its face permits. .Moreover, if it is appro
priate to go behind the face of the statutes to the subjective 
intentions of those who enacted them, it would be strange to 
find the consensus regarding criminal liability of juveniles to 
be moving in the direction the plurality perceiYes for capital 
punishment, while moving in precisely the opposite direction 
for all other penalties.' 

Tunrlng to legislation at the state level, one observes the 
same trend of lowering rather than raising the age of juvenile 
criminal liability.' As for the state status quo with respect 

1 See 10 U.S. C. §906a (peacetime espionage); 10 U.S. C. §918 (mur
der while member of .Armed Forces); 18 U. S. C. §§ 32, 33, and 34 (1982 ed. 
and ,Supp. lV) (destruction of aircrai't, motor vehicles, or related facilities 
resulting in death); 18 U.S. C.§ 115(b)(3) (1982 ed., Supp. IV) (retaliatory 
murder of member of immediate· family of law enforcement officials) {by 
c:m~s reference to 18 U.S. C. U111J; 18 U.S. C. §351 (1982 ed. and 
Supp. IV) (murder of Member of Colngres:s, importomt executive o:ffici.al, or 
Supreme Court Justice) (by cross referenCE: to 18 U.S. C. §1111); 18 
U.S. C. §794 (espionage); 1S U.S. C. §844(!) (1982 ed., Supp. IV) (de
struction of govel'IIJDeJlt property resulting in death): 18 U. S. C. § 1111 
(1982 ed. and Supp._ IV) (first degree mlll"der within federal jurisdicti~); 
18 U. S. C. § 1716 (mailing ofiDjurious articl.ee: with intent to kill resulting 
in death); 18 U. S. C. § 1751 (assassination or kidn.app[ng resulting in death 
of President or Vice President) (by cross ref~rence to 18 U. S. C. § 1111); 
lB U.S. C.§ 1992: (willful wrecking of train resulting in death); 18 U.S. C. 
§2113 (bank robbery-related murder or kidnapping); 18 U.S. C. §2381 
(treason); 49 U. S. C. App. §§ 1472 and 1473 (death resultiDg from airt:raft 
Jrijadting). 

1 The concurrence: disputee: the significance of Congress' lowering of the 
federal waiver age by pointing to a recently 01pproved Senate bill that 
would set a minimum age of 18 before capital punishment could be irnpo~d 
for certain narcotics related offenses. This bill has not, however, been 
passed. by the House of Representatives and signed into law ~y the Presi
dent. Even if it eventually were, it would .not result in the setting of a 
minimum age of 18 for any of the other federal death penalty statutes set 

"forth inn. 1, mpro. It would simply reflect a judgment by Congress that · 
the d~ath penalty is inappropriate for juvenile narcotics ottenders. That 
would have minimal relevance to the question of conseD.SU$ at issue here, 
which is oot whether criJ:nimLl offenders undE:r 16 ea.n be executed for all 
~es, but whether they can be executed for any crimes. For the same 
reasOIL, there :i=3 no s3gnifieance to the conCUl'Teilce's observation that the 
Federal Goverrunent has by Treaty agreed to a minimum death penalty 
a.re in certain very limited circumstances. 

•Compare S. Davis, Rights of Juveniles, App. B-1 to B~2t3 (1987) with 
S. Davis, llights of Juvenile:~ 233-249 (1974). Idaho has twice lowered i~ 
waiver age, moot recently from 15 to 14; Idaho Code § 16-1806 (Supp. 
1988); D.liDois has added as excluded offe-nses: murder, criminal se;mal as
sault, armed robber)· with .a :llreum, and poo.session of a.deadly weapon in 
a school c:ommitted by child 15 or older; Ill. Ann. Stat. ch. "37, § &:15-4(6) 
(Supp. 1988); Indiana has lowered its waiver age to 14 where aggravating 
circwnstanc:es are present, and it has made waiver mandatory where child 
is 10 or older and has been charged with murder; Ind. Code §§ 31-6-2-4(b)
(e) CSupp. 1987); Xentuclcy has established .a W.i.il·er .age of 14 !or juv~niles 
c:harged with capital offenses or C.SS A or B feloniee:; Ky. Rev. Stat. 
§§ 635.020(2)-(4), 640.010 (Supp. 1988); Minnesota has made waiver manda
tory for offenses c:ommitted by children 14 years or older who were previ· 
ously certified for l!riminal prosecution ;md convicted of the offense or a 
lesser iricluded offense; Minn. "stat. §§ 260.125 subd. l, 3, and 3.a (1986); a.D:d 
Montana h.ae: lowertd its W2iver age from 16 to 12 for children charged with 
se:m.;;ll. intercourse without consent, deliberate homicide, mitigated deJib. 
erate homicide, or attempted deliberate homicide or attempted mitigat~d 
deliberate homicide; Mont. Code Ann. § 41-5-206(1)(;!.) (19$7): New York 
recently amended its law to allow eert.ain J.3., 14- and 15-year-olds to be 
tried and punished as adul~. N. Y. Crim. Proc. Law§ 190.71 (.McKinney 
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to the death penalty in particular: The plurality chooses to 
"confine [its) attention" to the fact that all 18 ·or the States 
that establish a minimum age for capital punishment have 
chosen at least 16. ·Ante, at 11. But it is beyond me why an 
accurate analysis would not include within the computation 
the larger number of States (19) that have determined that 
no minimum age for capital punishment is appropriate, leav
ing that to be governed by their general rules for the- age at 
which juveniles can be_criminally responsible. A survey of 
state_ laws shows, in other words, that a majority of the 
States for which the issue exists (the rest do not have capital 
punishment) are of the view that death is not different insofar 
as the age of juvenile criminal responsibility is concerned. 
And the latter age, while presumed to be 16 in all the States, 
see ante, at 7, can, in virtually all the States, be less than 16 
when individuated consideration of the particular case war
rants _it. Thus, what Oklahoma has done here is precisely 
what the-majority of capital-punishment States would do. 

V.'hen the Federal Government, and almost 40% of the 
States, including a majority of the States that include capital 
punishment as a permissible sanction, allow for the imposi
tion of the death penalty on any juvenile who has. been tried 
as an adult, which category can include juveniles under 16 at 
the time of the offense, it is obviously impossible for the plu
rality to rely upon any evolved societal consensus discernible 
in legislation-or at least discernible in the legislation of this 
society, which is assuredly all that is releYant.' Thus, the 
plurality falls back upon what it promises will be an examina
tion of "the behavior of juries." . Ante, at 13. It turns out 
not to be that, perhaps because of the inconYenient fact that 
no fewer than 5 murderers who committed their crimes 
under the age of 16 were sentenced -to death, in five different 
States, between the years 1984 and 1986. V. Streib, Death 
Penalty for Juveniles 168-169 (i987). Instead, the plurality 
examines the statistics on capital executions, which are of 
course substantia!ly lower than those for capital, sentences 
because of various factors, most notably the exercise of ex.ec
utive clemency. See Streib, Death Penalty for Children 619. 
Those statistics show, unsurprisingly. that capital pUnish
ment for persons who committed crimes under the age of 16 
is rare. We are not discussing whether the Constitution re
quires-such procedures as will continue to cause it to be rare, 
but whether the Constitution prohibits it entirely. ·The plu
rality takes it to be persuasive evidence that social attitudes 
have changed to embrace such a prohibition-changed so' 
clearly and permanently as to be irrevocably enshrined in the 

1982): and New J'er!ey lowered lta waivl!:1" age from 16 to 14 for certain ag-
gravated offenses; N.J. Stat. Ann. §2A:4A.-26 (West 1987). -

•Tht plurality's reliance upon .Amnesty Internation:tl'!l account of what 
it. prrmomtce.s to be civilized standards of deeency in other countries, ante, 
at 12-lZ, and n. 32, is totally inappropriate as a means of establishing the 
fundamental beliefis of this na.tion. That 40% oi our States do not rn1e out 
c:lpital punishment !or 15-year-old felons is detennina.tive oi the question 
before us here, even if th:lt position contradicts the Wliform view of the 
rest o( the world. We m~t never forget that it is a Constitution for the 
United States of America that we are expounding. The pract.iees oC other 

natioM, particularly other democracies, can be relev.o.nt to determining 
whether a practiee uniform :unong our people is not merely an historical 
accident, but rathP.r eo "implicit in the concept of ordered liberty"' that it 
occupiee a place not merely in our more-.s but, text pennitting, in our Con
stitution as "WelL See Palko v. ConMdicut, 30211. S. 319, 325 (193i) 
(Cardoso, J.). But where there is not tir.3t a settled consensus among our 
own ~te, the views of other nations, however enlightened the Justices 
of this Court may think them to be, cannot be imposed upon AmeriC31l3 
through the Constitution. In the p~ent ~:Me, therefore, the fact that a 
majority or fo~ign nations would Ml impose capi~ punishment upon per
sorll!l under 16 at the time or the crime is or no more relevance than the faet 
that a m~~jority of them would not impose capital puni:9hment at ali, or have 
stand&I:Us or due pl'OI!ess quite different from our own. · 

Constitution-that·in this century all of the 18 to 20 execu
tions of persons below 16 v.~hen they committed crimes oc-
curred before 1948. · 

Even asswning that the execution rather than the sentenc
ing statistics are the pertinent data, .and further assuming 
that a four-decade trend is adequate to justify calling a con
stitutional halt to what may well be a pendulum.~swing in so
cial attitudes, the statistics are frail support for the existence 
of the relerant trend. There are many reasons that ade
qUately account for the drop in excecutions other than the 
premise of general agreement that no 15-year·old murderer 
should eYer be executed. Foremost among them, of course, 
was a reduction in public support for capital punishment in 
general. Of the 14 States (including the District of Colum
bia) that currently have no death penalty statute, 11 have ac
quired that status since 1950. V. Streib, Death Penalty for 
Juveniles 42, Table 3-1. That reduction in willingness to im
pose capital punishment (which may reasonably be presumed 
to have been felt even in those States that did not entirely 
,abolish it), combined v;ith the modern trend, constitutional
ized in Lockett v. Ohio, 438 U. S. 586 (1978), towards indi,~d
ualized .sentencing determinatiOns rather than automatic 
death sentences for certain crimes, reduced the total number 
of executions nationwide from an average of-1,272 per decade 
in the first half of the century to 254 per decade since then. 
See V. Streib, Death Penalty for Juveniles 56, Table 4-1. A 
society less ready to impose the death penalty, and entirely 
wiwilling to impose it without individualized consideration, 
-will of course pf9ndunce death for a crime committed by a 
person under 16 Yery rarely. There is no absolutely no 
basis; however, for attributing that phenomonen to a modern 
consensus that stich an execution should never occur-any 
more than it would haye_been Sccura.te to discern such a con
sensus in 1927 when, despite a level of total executions al
most five times higher than that of the post-1950 period, 
there had been no execntion for crime coinmitted by juveniles 
under the age of 16 for almost 17 years. That that did not 
reflect a new societal absolute was demonstrated by the fact 
that in approximately the ne:tt 17 years there were 10 such 
executions. Id., at 191-208. 

In sum, the statistics of executions demonstrate -nothing 
except the fact that our society has always agreed that execu
tions of 15-year-old criminals should be rare, and in more 
modern times has agreed that they (like all other executions) 
should be e,;en rarer still. There is no rational basis for dis· 
ceming in that a societal judgment that no one so much as a 
day under 16 can ever be m.a.ture and morally responsible 
enough to deserve that penalty; and there is no justification 
except our own pr~deliction for converting a statistical rarity 
of occurrence into an absolute constitutional ban. One must 
surely fear that, now that the Court has taken the first step 
of requiring indhidualized consideration in capital cases. to
day's decision begins a second stage of converting into con
stitutional rules the general results of that individuation. 
One could readily run the .same statistical argoment with re
spect to other classes of defendants. Between 1930 and 
1955, for example, 30 women were executed in the United 
States. Only 3 were executed between then aod 1986-and 
none in the 22-year period between 1962 and 1984. Propor
tionately, the drop is as impressive as that which the plural
ity points to in 15-year-o1d executions. (From 30 in 25 years 
to 3 in the next 31 years, ,·ersus from 1S in 50 years to poten
tially 1-the present defendant-in the next 40 years.) 
Surely the conclusion is not that it is unconstitutionaJ. ~o im
pose· capital punishment upon a woman. 5 -

1 llea.ve to a footnote my discussion of the plurality's reli2nce upon the 
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If one be1ieves that the data the plurality relies upon m·e 
effective to establish, with the requisite degree of certainty, 
a constitutional consensus in this society that no person can 
ever be executed for a crime committed Wlder the age of 16, 
it is difficult to see why the same judgment should not extend 
to crimes conunitted Wlder the age of 17, or of 18. The fre
quency of such executions shows an almost equivalent drop in 
recent years. I d., at 191-208; and of the 18 States that have 
enacted age limits upon capital punishment, only 3 have se
lected the age of 16, only 4 the age of 17, and all the rest the 
age of 18, ante, at 11, n.. 29. It seems plain to me, in other 
words, that there is no clear line here, which suggests that 
the plurality is inappropriately acting in a legislative rather 
than a judicial capacity. Doubtless at some age a line does 
exist-as it has always existed in the common lawt see supra; 
at 6-below which a juvenile can never be considered fully re
sponsible for murder. The evidence that the views of our so
ciety, so steadfast and so uniform that they have become part 
of the agreed-upon laws that we live by, regard that absolute 
age to_ be 16 is none::cistent. 

B 
Ha\ing avoided any attempt to justify its holding on the 

basis of the original understanding of what was "cruel and Wl
usual pWlishment," and having utterly failed in justif;jing (ts. 
holding on the basis of "evolving standards of decency" evi- . 
denced by ''tlie work product of state legislatures and sen,, 
tenc:ingjuries," ante, at4, the plurality proceeds,-in Part V of 
the opinion, to set forth its views regarding the desirability of· 
ever imposing capital pWlishment for a murder conunitted by 
a 15")'ear-<>id. That discussion l!egins with the recitation of 
propo.sitions upon whieh there is ''broad agreement" within 
our society, namely, that "punishment should be directly re
lated to the personal culpability of the criminal defendant," 
and that "adolescents as a class are less mature and responsi
ble than adults." Ante, at 15. It soon proceeds, however, tO 
the conclusion that "[g]iven the lesser culpability of the juve
nile offender, the teeruiger's capacity for growth, and soci
ety's fiduciaxy obligations to its children," none of the ration
ales for the death penalty can apply to the execution· of a 
15-year-<>ld criminal, so that it is "'nothing more than the 
purposeless and needless imposition of pain and suffering.'" 
Ant<, at 19, quoting Coker v. Georgia, 433 U. S., at 592. On 
this, as we have seen, there is assuredly not general agree
ment. Nonetheless, the plurality would make it one of the -
fundamental laws governing our society solely because they 
have an '"abiding conviction'" that it is sa, ante, at 15, n. 37, 
quoting CokBT v. Ge<Yrgia, SU'{ml, at 598. 

Thisis in accord with the proposition set out at the begin
ning of the plurality's discussion in Part V, that "'[a]lthough 
the judgments of legislatures, juries, and prosecutors weigh 

fact th.st in most or all States, juveniles under 16 cannot vote, sit 'on a jury, 
ll'WT)" without parental consent, participate in organized gambling, patron
ize pool balls, pawn property, or purchase alcohol, pornographic materiah, 
or cigarettes. Antt-, at 6-7, and nn .. l0--14. Our cases sensibly suggest 
that constitutional rnles relating to the maturity of ll'linor8 must be drawn 
with Ill eye to the decision far which the maturity is releYant. See Fare v.' 
.Mid'/Ul_C., fi2 U. S. 7C17, T..S-727 (1979) (totality of the cin:um!ltances'. 
test for juvenile waiver of Fifth Amendment rights permits evaluation-of · 
the juvenile's age, e..'l:perience, education. background, and intelligence, 
and into whether he has the ea.pacity to understand the warnings.given • 
him): B~llotti v. Baird, 443 U. S. 622, 634.-637, 642 (1979) (abortion d~
sion differs in important ways !rom other decisions that may be made dur-. 
ing mmority). It is surely eonstitutional far a State to believe that the de: 
gree of maturity that is necessary fully tO appreciate the pros and cons of 
smokinl' cigarettes, or even of marrying, may be somewhat greater than 
the degree nec:essary fully to appreciate the protJ and eons of brutally lOll-
ing a h!llDml being. . . : 

heavily in the balance, it is for us ultimately to judge whether 
the Eighth Amendment pennits imposition of the death pen
alty."' Ante, at 15, quoting Enmuml ,._ Flrmoo, 458 U. S., 
at 797. I reject that proposition in the sense inteuded here. 
It is assuredly "for us ultimately to judge" what the Eighth 
Amendment pennits, but that means it is for us to judge 
whether certain punishments are forbidden because, despite 
what the current society thinks, they were forbidden under 
the original understanding of "cruel and unusual," compare 
B>Wm v. Boa'fri of Education, 347 U. S. 483 (1954); or be
cause they come within current m1derstanding of what is 
"cruel and wtusual,, because of the ''evolving standards of 
decency'' of our national society; but not because they are 
out of accord with the perceptions of decency, or of penology, 
or of mercy, entertained-or strongly entertained, or even 
held as an "abiding conviction" -by a majority of the small 
and.' unrepresentative segment of our societY that sits on this 
Court. On its face, the phrase "cruel and unusual punish
ments" limits the evolving standards appropriate for our con~ 
sideration to those entertained by the society rather than 
those· dictated by our personal consciences. 

Because I think the views of this Court on the policy ques
tions discussed in Part V of the plurality opinion to be irrele
vant, I make no.attempt to refute them. It suffices to say 
that there is another point of view, suggested in the following 
pa.ssage·written by our esteemed former colleague Justice 
Powell, whose .views the plurality several times invokes for 
support, ante,.at 5, 16: 

"Minors who-become embroiled with the law range from 
the very yoWlg up to those on the brink of majority. 
Some of the older minors become fully "street-wise," 
hardened criminals, deserving no greater consideration 
than that properly accorded all persons suspected of 
crime. • Fare v. Michael C., 442 U. S. 707, 734, n. 4 
(1979) (Powell, J., dissenting). · 

The view that it is possible for a 15-year-old to come within 
this' ,category Wlcontestably prevailed when the Eighth and 
Fourteenth Amendments were adopted, and, judging from 
the actions of the society's democratically elected represent
atives, still· persuades a substantial segment of the people 

. whose "evolving standards of decency" we have been ap
pointed to discern rather than decree. It is not necessary, 
as the plurality's opinion suggests, that "we [be] persuaded," 
ante, at 19, of the correctness of the people's views. 

III 
If I understand JUSTICE O'CONNOR's separate concurrence 

correctly, it agrees (1) that we have .no constitutional author
ity to set aside this death penalty unless we can :find it con
trary to a .finn national consensus that persons yoWlger than 
16 at the time of their crime cannot be executed, and (2) that 
we cannot make such a finding. It does not, however, reach 
the seemingly inevitable conclusion that (3) we therefore 

· have no constitutional authority to set aside tJlis death pen-. 
alty. Rather, it proceeds (in Part II) to state that since (a) 
we have treated the death penalty "differently from all other 
punishments," ante, at 8, imposing special procedural and 
substantive protections not required in other contexts, and 
(b) although we caunot actually find any national consensus 
forbidding execution for crimes conunitted Wlder 16, there 
may perhaps be such a cons"nsus, therefore (c) the Oklahoma 
statutes plainly authorizing the present execution by treating 
15-year-old felons (after indi\iduated findings) as adults, and 
authorizing execution of adults, are not adequate, and what is 
needed is a statute explicitly stating that "15-year-<>lds can be 
gnilty of capital crimes." 

First, of course, I do not agree with (b)-that there is any 

• 

~ 
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doubt about the nonexistence of a national consensus. · The 
concurrence produces the doubt only by arbitrarily refusing 
to believe that what the laws of the Federal Government and 
19 States clearly provide for represents a "considered judg
ment." ·Am., at 5. Second, I do not see how (c) follows 
from (b)-how the problem of doubt about whether what the 
Oklahoma laws pennit is contrary to a finn national consen
sus and therefore unconstitutional is solved by making abso
lutely sur• that the citizens of Oklahoma really want to take 
this unconstitutional action. And finally, I do not see how 
the procedural and substantive protections referred to in (a) 
provide any precedent for what is done in (c). Those special 
protections for capital cases. such as the prohibition of un
guided discretion, Gregg v. GernrJia, 428 U. S. 153, 176-196 
(1976) (opinion of Stewart, Powell, and STEVENS, JJ.) and 
the prohibition of automatic death sentences for certain 
crimes, Wood.!on v. NOTth Carolina, 428 U; S. 280, 289-301 
0976) (opinion of Stewart, Powell, and STEVENS, JJ.), were 
not drawn from a hat, but were .thought to be (once again) 
what a national consensus required. I am W13.Ware of any 
national consensus, and the concurrence does not suggest the 
existence of any, that the death penalty for felons under 16 
can only be imposed by a single statute that explicitly ad
dresses thatsubject. Thus, part (c) of the concurrence's ar
gument. its conclusion, conld be replaced with almost any
thing. There is no more basis for imposing the particnlar 
procednral protection it announces than there is for imposing 
a requirement that the death penalty for' felons under 16 be 
adopted by a two-thirds vote of each house of the State Leg
islature, or by referendum, or by bllls printed in 10-point 
type. I am also left in some doubt whether this new require
ment will be lifted (since its supposed rationale wonld disap
pear) when enough States have complied with it to render the 
nonexistence of a national consensus against such executions 
no lon,g.er doubtful; or only when enough States have done so 
to dempnstrate that there is a national consensus in favor of 
sueh executions; or never. 

It could not pOssibly be the conCUITence's coneem that this 
death sentence is a fluke-a punishment not really contem
plated by Oklahoma law but produced as an accidental result 
of its interlocking statutes governing capital punishment and 
the age for treating juveniles as adults. The statutes, and 
their consequences, are quite clear. The present ease, more
over, is of st.Ieh prominence that it has received e.x.tensive 
coverage not only in the Oklahoma press but nationally. It 
wouJd.not even have been necessary for the Oklahoma legis
lature to act in order to remedy the miscarriage of its intent, 

·if that is what this sentence was. The Governor of Okla
homa, who can certainly recognize a frostration of the will of 
the citizens of Oklahoma more readily than we, would cer
tainly have used his pardon power if there was some mistake 
here. - What the concUITence proposes is obviously designed 
to nullifY ratlierthan effectuate the will of the people of Okla
homa, even though the concurrence cannot find that will to be 
unconstitutional. 

"What the concurrence proposes is also designed, of course, 
to make it more difficult for all States to enact legislation re
sulting in capital punishment for murderers under 16 when 
they committed their crimes. It is difficult to pass a law say
ing explicitly "15-year-olds can be executed," just as it would 
be difficult to pass a law sayilig explicitly "blind people can be 
executed," or "white-haired grandmothers can be executed," 
or "mothers of two-year-olds can be executed." But I know 
of no authority whatever for our specifying the precise form 
that .state legislation must take, as opposed to its constitu
tionally required content. We have in the past studiously 
avoided that sort of interference in the States' legislative 

processes, the heart of their sovereignty. Placing restraints 
upon the manner in which the States make their laws, in 
order to give 15-year-old criminals special protection against 
capital punishment, may well be a good idea, as perhaps is 
the abolition of capital punishment entirely. It is not, how
ever, an idea it is ours to impose. Thus, while the concur
rence purports to be adopting an approach more respectful of 
States' rights than the plurality, in principle it seems to me 
much more disdainfnl. It says to those jurisdictions that 
haYe laws like Oklahoma's: We cannot really say that what 
you are doing is contrary to national consensus and therefore 
wconstitutional, but since we are not entirely sure you must 
in the future legislate in the manner that we say. 

· In my -,"iew the concurrence also does not fulfill its promise 
of arriving at a more 4'narrow conclusion" than the plurality, 
and avoiding an ''unnecessarily broad" constitutional holding. 
Ante, at 10. To the contrary, I think it hoists on to the deck 
of our Eighth Amendment jurisprudence the loose cannon of 

.a brand new principle. If the concurrence's view were 
a,dopted, henceforth a finding of national consensus would no 
longer be required to invalidate state action in the area of 
capital punishment. All that would be needed is uncertainty 
regarding the existence of a national consensus, whereupon 
. various protective requirements could be imposed, even to 
, the point of specifying the process of legislation. If 15-year
olds must be explicitly named in capital statutes, why not 
those of extremely low intelligence, or those over 75, or any 
number of other appealing groups as to which the existence 
of a national consensus regarding capital punishment may be 
in doubt for the same reason the concurrence finds it in doubt 
here, viz., because they are not specifically named in the cap-
ital statutes? Moreover, the motto that 4'death is different" 
would no longer mean that the firm \iew of our society de

. mands that it be treated differently in certain identifiable re
spects, but rather that this Court can attach to it whatever 
limitations seem appropriate. I reject that approach, and 
would prefer to it e\~en the misdescription of what constitutes 

·a national consensus fa"ored by the plurality. The concur
rence's approach is a solomonic solution to the ·problem of 
how to preyent execution in the present case while at the 
same time not holding that the execution of those under 16 
when they commit murder is categorically unconstitutional. 
Solomon, however, was not subject to the constitutional con· 

· straints of the judicial department ·of a national government 
·in a federal, democratic system. · 

IV 

Since I find Thompson's age inadequate grounds for rever
sal of his sentence, I must reach the question whether the 

. Constitution was violated by permitting the jury to eonsider 
in the sentencing stage the color photographs of Charles 
Keene's body. Thompson contends that this rendered his 
sentencing proceeding so uofalr as to deny him due process of 
law. 

The photographs in question. showing gunshot wounds in 
the head and chest, and lmife slashes in the throat, chest and 
abdomen, were certainiy probative of the aggravating cir
cumstance that the crime was "especially heinous, atrocious, 
or cruel. The only _issue, therefore. is whether they were 
unduly inflammatory. We have never before held that the 
excessively inflammatory character of concededly relevant 
evidence can form the basis for a constitutional attack, and I 
would decline to do so in this case. If there is a point at 
which infiammatoriness so plainly exceeds eY:identiary worth 
as to violate the federal Constitution, it has not been reached 
here. · The balancing of relevance and prejudice is generally 
a state evidentiary issue, which we do not sit to review. 
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Lisenba v. Califcmda, 314 U. S. 219, 227-228 (1941). 
For the foregoing reasons, I respectfully dissent from the 

judgment of the Court. 

HARRY F. TEPKER JR .• Norman. Okla. (KEVIN W. SAUNDERS 
and VICTOR L. STREIB, on the briefs) for petitioner; DAVID W. 
LEE, Oklahom:J. Assistant Attorney Gcncrai·(ROBERT H. HENRY, 
Any. Gen .• WILLIAM H. LUKER. SUSAN STEWART DICKER
SON. SANDRA D. HOWARD. and M. CAROLINE EMERSON. 
Asst. Attys. Gr:::n., on the briefs) for respondent. 
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QUESTIONS PHESE:\TBO 

I 

., 

In a capital case against a sixtecu year old defendant, the 
trial court admitted into evidence two gruesome photographs 
ofthe murder victim. The Court of Appeals stated that admit
ting tho "ghastly, color" photographs into evidence was error 
that served no purpose other than to in !lame the jury, but found 
that the error was harmless because evidence of the defend
ant's guilt was so strong. The first question presented is: 

., 

May the admission ofinOununatory evidence in a capital case. 
·against a sixteen year old defendant he deemed harmless enor 
merely because of strong evidence of guilt, when such evidence 
also prejudices the defendant's light to fair, full jury considera
tion of all mitigating circumstances-including age-{luring 
death penalty deliberations? 

II 

The second question presented is: 

Whethet· the in!liction of the death pennlty on an individual 
who was a child of fifteen at the time of the c1·ime constitutes 
cruel and unusual punishment under the Eighth and Fbur
teenth Amendments to the Constitution of the United States? 

• 
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OPINIONS nELOW 

Tha opinion of tha Court of Cdminal A weals is 11ublished as 
Thi:ni!Jlliou v. State at 72-i P.2d 780. The bplnion isreprolluceil in 
the Joint Appendix. 

Although there is no formal or reported trial court opinion, 
the Judgment and Sentence on Conviction filed in the District 
C~urt of Grady County is set forth in the Joint Appendix. [JA 
34-35, H. 612) 

Also, set forth in the Joint Appendix is the Certification 
Order, in which the District Court of Grady County decided to 

•'I 

,, 

hold petitioner accountable as if he were an adult under 10 • 
Old a. Stat. § 1112 [JA 6-8), and the Order of the Oklahoma 
Court of Criminal Appeals Affirming Certification. [JA 32-33, 
R. 610-11). 

JUitlSDICTION 

'fhis Court has jurisdiction to consider this case pursuant to 
28 U.S.C. § 1257(3). The opinion of the Court of Criminal 
Appeals wns entered on August 29, 1986. The Court of Crimi
nal Appeals denied a timely petition for rehearing on Sep
tember 24, 1986. On November 18, 1986, lift: Justice White 
entered an order extemling the time for petitioning for a writ of 
certiorari up to and including December 23, 1!)86. This Court 
granted the petition for writ of certiorari on Fcbnun'y 23, 1987 . 

CONSTITU'l'ION,\L I'HOVISIONS IN\'OLVEil 

U.S. Canst., Amend. VJII: 

. "Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted. • 

U.S. Canst., Amend. XIV (excerpt): 

"No State shall ... deprive any person of life ... without 
due pt·ocess of law ... " 

ST.\TBMENT OF CASE 

William Wayne Thompson was convicted ami sentenced to 
die for a murder committed while he was still fifteen years of 
age und a child under the laws of Oklahoma. 

• 
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Certification Proceedings 

In 10 Okla. Stut. § !!01, the term "child" is rlefined as "any 
personumler the age of eighteen (18) years, except any person 
sixteen (Hi) or seventeen (17) years of age who is charged with 
murder" and certain othm· specified offenses.' A person who is 
sixteen or seventeen and who is charged with murder is auto
matically conshlered to be adult, unless the person successfully 
moves to be certified us a child. 10 Okla. Stat. § 110,1.2. This 
"automatic" ce1·tification was uol the basis fo1· trying the 
defendunt in this case in criminal court. 

In this case, the trial court decit!ed to hold WuynlJ Thompson 
accountable in criminal proceedings "as if he were an adult" 
under a separate statute. 10 Okla. Stat. § 1112(b). This statute 
allows a child of any age who is charged with an offense that 
would be a felony if committed by an adult to be tried in 
criminal court, if (i) the state can establish "the prosecutive 
n1e1it" of the case, and (ii) if the co111-t certifies "that such child 
shall be held accountable for its (sic! acts us if he were an adult." 
This certification may occur only after the court has examined 
whether there are "prospects fo1· reasonable rehabilitation of 
the child within the juvenile system. • 

The stale initiated a Jn·oceeding pursuant to 10 Okla. Stat. 
§ 1112(b). Petition for Delinquency and Accountability, Case 
No. JFJ-8:1-12. (JA 3-4P The petition asl{ed, in part, that the' 
District Court find that the boy 1\'as "competent and had the 
mental capacity tq know and appreciate the wrongfulness of his 
... act." (JA ·II. 

After a hearing on whethe1· the case had prosecutive merit 
on Murch 20, 1983, the District Court found probable cause to 
believe that the defendant had committed first degree munlm: 

1 Pertinent ;tulutcs, including 10 Okla. Stat. § llOI, ure included in 
Appendix A to this brief. 

2 Rcfcrenees tu the Hccot·d on Appeal arc dc~igmtte1l [R. --1· 
Citations to the tmnscript of till! petitioner's trial are designated (1\: 
__ ]. References to the Joint Awendix nm [JA --1· 

! 
I· ., 
I 
I 
I 
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I 
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On April21, 1983, the District Court held an "amenability• 
hearing. On the same day as this hearing, the District Court 
filed a Certification Orde1: [JA 5-81 The court found: 

(i) The bor, was accused of "a very serious offense to the 
community' that had been "committed in an agll'ressive, 
violent, premeditated and willful mannet: • [JA 5] 

(ii) 1'hc alleged offense was against a person. (JA 5] 

(iii) The boy did not have a high I. Q., but he "knows right 
from wrong and understands the consequences of his 

,, 

· actions and ... he just doesn't care." The boy "has the 
sophislication nnd maturity necessary to understan•l and • 
appreciate the wrongful nature of his actions." (JA 61 

(iv) The boy\> record included nine prior arrests. He had 
previously received counseling and had once been adjudi
cated a delinquent child, before being placed on probation. 
[JA 6] 

(v) "This juvenile is not amenable to any reh~bilitation 
efforts as long as he remains in the juvenile justice sys
tem." This finding was bused, in part, on testimony of 
witnesses from the Oklahoma Department of Human Ser
vices, who "could offer no possible placement within the 
Department with any services that hold out any reason
able pmspect for rehabilitation of this juvenile." (JA 6-7) 

(vi) The offense did not occur while the j\IVenile was 
escaping from un institution for delinquent children. (JA 7] 

On the basis of these findings, the trial court decided that .• 
William Wayne Thompson should be held accountaLle for his 
acts "as if he were an adult." 1 d. 

Tl'ial 

Wayne Thompson was tried between December 4 and 
December 9, 1983 in the District Court of Grady County, 
Oklahoma for the murder of Charles Keene. [JA 1-21 

A. Evldcn~c Of Motive 

'!'he only uppnrent motive for Keene's murder, according to 
evidence presented by both prosecution and tlefense, wus the 
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Thompson-Mann family's ariger O\'er Keene's repealed abuse of 
his former wife, Vicky Keene, sister of defendants Anthony 

.. Mann and Wayne Thompson. 

On the aflei'Jloon of. January 22, Anthony Mmm, Danny 
Mann, and Viclcy Keene visited Charles Keene at his former 
wife's trailer in order "to talk some sense into Charles." In Mrs. 
Keene's words, they were "trying to talk him into leaving ... 
~to) get out of our lives." TJ.Jey had no success. [1'1'. 588-89, 715) 
According to testimony of Mrs. Keene and Danny Mann, 
Charles Keene was "me~sed up" from paint sniffing. ['1'1: 588, 
716l.When Vicky l(eene aslced Charles Keene for hm· car keys 
so that h~ could not talce he1·ca1r away, ['l'l·. 589) Charles said the 
keys were in the car. 

Wl1ile Mrs. Keene loolced, in Danny Mnnn's words, "we said 
'Charles, you're going to give us the keys or we're going to get 
them from you.' So we started kind of ensing forward toward 
him ... " [Tr. 7.171 Keene grabbed a knife, which Anthony 
Mann !mocked from his hand. ['1'1: 717) The two men grabbed 
Keene, held and searched him, took the car keys antl were 
leaving when Keene again picked up the knife and tried to stab 
Danny Mann. [Tr. 717) Mrs. Keene obse1·ved her brothers 
running out of the Lrailar. She also saw Keene, butcher knife in 
hand, before he closed the trailer door. [1~: 589-901 The Manns 
and Mrs. Keene then repmted the incident to the local sheriff,. 
but they were told that nothing could be done. [1~·- fi!JO) 

The trnilm· incidimt wus one ofmainy episodes in a violent und 
t1·abric matrimonial conflict between the Keenes. The two were 
married fo1· seven years, but had been divorced flJlllroximaitcly 
two years before Keene's death. When called us a prosecution 
witness at the defendant's triul, ;\Irs. Keene slated thnt being 
municd to ami living with Clmrles was a nightnwre. [1'r. 610] 
Despite the divm·ce und despite he1· wishes, he oflen stayed in 
his ex-wife's home. a When she "would call the law out there[,) 

:!Mrs. 1\eenc aulmittc~l thut she delibe1'attely hud u child by hm· ex
husband. She stated thnL she wuntcd uchihl, butt hut she felt fcurful if 
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they wouldn't do nothing" about Keene's presence. [Tr. 591; sec 
also 1~: 622-23) Mrs. Keene said that Keene had beaten her 
many times [Tr. 611) and luld shutut hm·.[1~: 6111~ 

Wayne Thompson did not testify at his trial, but the record 
suggests additional reasons for his rage at Keene. According to 
the report of Dr. Helen Klein, a clinical psychologist who 
testified for the prosecution, the boy "described Charles 
Keene, his deceased brothet·-in-law, as an '11nernployed glue 
sniffer,' who 'beat up on me all the time ... when I was 
younger he kicked me."' [RABBI Keene also started the boy 
"sniftlng'' paint. [Tr. 612, 69H5) 

B. The Murder Of Charles JCeene 

On the evening of January 22, Anthony Mann (age twenty
seven), Richard Jones (age twenty-four), Bobby Joe Glass (age 
nineteen) and Thompson left the home of Dorothy Thompson, 
the boy's mother. ['1'1·. 631-32} Before leaving, Thompson told 
his girl friend that "we're going Lo kill Charles." ['1'1: 685) 

In the early morning of January 23, Malcolm "Possum" 
Brown and his wife, Lucille, were uwukened in their home by 
the sound of a gunshot. ['1'1·. 469, 48·1, 4!H] 'rhen, someone 
pounded on their front door shouting: ''Possum, open the door, 
let me in. They're going to kill me." ['1'1·. 46!l, 494] Brown went 
to the front door, looketl out, nnd saw four men beating another 
man. ['1'1: 471, 474) Brown also heard one of the assailants say, 
"[t)his is for the wny you treated our sister." ['1'1·. 475"76) While 

she had a child by another man. ('1'1: 501) 
Mrs. Keene supported her fumily without Keene~ help (Tr. 601, 

610); he hud not worlwd for the last three or four years prior to his 
death. (Tr. 610) Aggravating the connict, Keene had taken their six 
year old child to Tcxus. She moved to Texas to try to gel the child 
bnck. (Tr. 613) 

• As a result, Anthony Munn had given her his gun for her protec
tion. After the incident on the afternoon of January 22, she bought 
shells for the b'llll. (Tl: 600) The gun und shells were used that night to 
kill Keene. 

• 
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Brown spol<e with police on the telphone, the men took the 
victim awny in a em~ ['li·. 477, 498] 

s~verul hours after leuving home, 'fhompson urul the ~!wee 
meh l"etul·ne,\to Dol·othy Thompson's house. ['].): 686] Tllc boy 
was wet from the chest down. He was visibly sha\(en and was 
crying. ['I'!~ 568, 686-87] Charlotte Mann, the fonuer· wife of 
Anthony Mnnn, obser·ved him at this time. 'fhe !.JOys mother 
was hugging him anti trying to calm him. In Mann':! wor·ds, "he 
told Dorothy [his mother] thlrt he killed him. Char·les was dead 
and Vlcl(y didn't huve to worry about him anymore." ['li: 668) 
He told his girl friend that they had. killed Keene and.thmwn his 
body into the rive1·. ['li·. 687-88) Later, apparently after the boy 
had changed clothes, he was still upset and crying. ('li: 511·12) 

At tr·ial, the prosecution introduced evidence of other frag· 
merrtary accounts of the crime. [Tr. 508·512, 521·25, 667-68, 
574·76, 63·1·35) According to Manns statements to his ex-wife, 
Charlotte, "they went ... to Vic\(y's house and got Charles and 
they went in and told him to pack his suitcase[,) that they were 
laking him to tl1e highway because he was leaving .... Charles 
left with them and they ended uput Po~sum Bmwn!l house and 
Charles got out mul mn and they chased him ... "['li: 674; see 
also 'J): 622) 'fhe b'l.lll went off during Keenes attempt to 
escape, but Keene was not shot at the Browns'. {'11·. 522, 574-75) 
After the beuting described by the Browns, the four tool>. 
Keene to unulher locution on the Washita 1Uve1: ('li: 574·75) 
'fhere, Keene was shot twice-once by 'l'hompson, once by 
Glass. ('l'r. 521-22, 57·1·75] Aflerivar·ds, accor·ding to Glass' 
udmissions, Thompson cut Keene "so the fish corild eat his 
body."[1't~ 521) Jones and Thompson then threw Keenes body 
into the rivet: ('I'!: 522) 

C. l'lwlograrlhs And Medical Evidence 

Dr. Fre!l Jordon, chief metlicul examiner fm· Oklahoma, tes· 
tified that the victim had been be>lten, shot twice nnd that his 
throat, chest nnd aL<lomen hat! hcen cut. ['I'~ liGJ-62, li67-fi9) 

In addilion l& the merlicnl exnmincr·'s testimony, the court 
overruled defense objections anti allowed introduction of two 
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color photO!,'I'aphs of the victim!l remains, which had been in 
the Washita Hiver for almost one month. [1~·. 627-30~ Indcerl, 
Uuring the prosecution's opening statement, the di~trict 
attomey gave the jury a preview of what they would see: 

·You're going to see photographs and you'r-e going to see 
pictures of the entire recO\·ery scene. You're going to see 

· Charles Keene ashes pulled out of that river: Hell covered 
with mud. You're going to see the affid!J'S anil Dt: Crowell 
who was the initial medical examiner ther·e on the shore of 
the Washita. He'll tell you ... [l)hat Clwrles Keene had 
what appearerl to b& a larva type substance, maggots, 
larva coming out of his body. 

('li~ 362] 

D. Penalty Phase 

In the sentencing phase, the State sought a death penalty 
based on two alleged aggravating circumstances: 

(1) "The murder was especially heinous, atrocious or 
cruel"; and 

(2) "The existence of a pt·obability that the defendant 
would commit criminal acts of violence that would con· 
stitute u continuing tlmiat to society." [JA 12, R. 88) 

I. Prosecutor\; Use Of Photo~:raphs 

In an opening statement during the penalty phnse, the pms· 
ecuting attorney said that the State would rely upon evidence 
introduced during the guilt phase to show that the murder was 
especially heinous, atmcious and cruel. [1\·. 774·75) 'fhus, the 
color· pholOb'l.'llphs of the victim's t·emains wem also pmsented 
to the jury during the penally phase of trial. 

Since the jury had not requested to see the phologruphs 
while deliberating on guilt, the prosecutor complained in clos
ing nt'b'llment during the penalty phase: 

[T]here is something in this case that I want to tell you in 
the very beb>inning, I ditlnol show you the phologi'Uphs, 
you did not nsk that the photob'l'aphs of Charles [(eene, the 
physical evidence be produced to you upstairs in the jm·y 

• 
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room in the first phase of this trial. I didn't, but yoU've got 
to ask for these exhibits to have them lorought up to that 
jury room. 

[Tr. 848] Later, the prosecutor placed the photographs on the 
podium in front of the jury and for five or ten minutes waved 
them in front of the jurors. [T!: 857] '!'he judge ovenuled the 
defense counsel's objection, hut warned the prosecutor to stop 
waving the pi~lUl'CS in f)·ont of the jury. After a detailed and 
graphic description of the crime with the aid of the inflam
matory photographs, the prosecutor closed: "Its not the six
teen year old, folks, that can do that." ['I~: 865) 

2. State's Evidence And Argument 1o Show Probability 
Of Future ,\cts Of Violence 

In its attempt to show that the boy would commit mol'e 
violent acts, the slate relied on evidence of his reputation in the 
community, his arrest record, his failure in one juvenile 
rehabilitation pmj,"''am, and the opinion of Dt: Helen Kl_ein, a 
clinical psychologist. After summarizing the hoy's arrest rec
ord, Klein characterized him as "physically aggressive" and "a 
bully, an utili-social person." ['1'1: 780] She expressed her view 
that the boy "will ... become a hardened criminal" and ''will 
become more violent" if he just goes to pl'ison. ('l'l·. 783-84]5 

A fat· different description of the boy had emm·ged from Dt·. 
Klein's psycholt1gi~alreport, which. was apparently used by the 
District Court dul'ing certification proceedings. [JA G, 7] '!'he 
trial judge attached it to his sentencing report. [R. 487-!ll] 

During the initial stage of the interview, he attempted to 
portray himself as macho, tough and cavalier. This facade 

• App:orenlly, Dr. l(lein's pessimi,;m wns bnscd, nL lenst in part, on 
her assessment of Ol,lnhomu prisont On cross·exumination, Dr. 
Klein respomlcd to defen,;e counsel's suggestion that "ci'CI'Y modem 
prison" gives psychological help to Inmates. She responded: ''I'd have 
to know how yon define a modem prison. I know that in the State of 
Oklahoma theo·e is very little psycholoj,.;cal services amilahlc, or 
psychiatric fu1·thaL mattc1:" l'"'· 78-tl I ~ 

I 
I 
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tended to dissipate as his anxiety abated. 

* * * 
Wayne is the sixth of eight children, his father is a truck 
driver and his mother a housewife. Wayne said he was in 
special education classes and had entered the I Oth grade 
before dropping out of school in the fall ofl982. Wayne said 
he had sniffed P•\int for approximately seven months last 
year, b.ut quit of his own volition. 

* • * 
Individuals who obtain MMPI [Minnesota Multiphasic 
Personality Inventory] profiles similar to Wayne\J typ
ically are described as hyperactive, restless and inde
cisive, and as persons who may keep people at a distance 
(emotional alienation) and show poor soctal judgment. A 
profile such as that obtained by Wayne must be inter
pt·eted with caution as it suggests the possible effect of a 
response set which may have led to exaggeration or distor
tion of his current status. Such n profile reveals the possi
hle presence of a desire to appear independent of social ties 
and to "fake hud," i.e., to exaggerate symptomatology. 
Rorschach test data support the MMPI datu in that test 
results are indicative of a person whose entire focus is 
external. He is excitable, hostile, and is t·esponsive to the 
external world to the extent he cannot organize his inner 
experience. He has a stereotypical, concrete view of the 
world and demonstrates little abilitv to orga)lize or to 
conceptualize his experience beyond that. Wi1yne does not 
have enough ego to handle or to control his impulses and 
therefore tends to act them out. 

[R. 487-91) 

E. Jury Instructions 

While deliberating over whether the defendant was guilty, 
the jury had sent the judge u note which asked: "Has the 
Defendant been certified as an udult?" The trial court answered 
"[y ]es," without distinguishing between the question asked by 
the jury-whether the boy had "been certified as an adult"
and the actual certification order, which provitled only that he 
should be heltl accountable "as if he were an adult." (Emphasis 
supplied) [JA IG] 

,, . 

., 
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In the penalty phase, after the jury was instructed that it 
could not fix the defend'anl's punishment at death unless it first 
fo\Jnd that one or more agb•Tavating factors wa~ present, [JA 
22] the trial judge discussed mitigating circumstances. 
Instruction No. 7 stated: 

Mitigating circumstances are those which, in fairness nnd 
mercy, may be considered as extenuating or reducin~ the 
degree of moral culpability or blame. 'fhe determination of 
wl,lat m·iJ mitigating circumstances Is for you as jurdrs to 
resolve under the facts and circumstances of this case; 

[JA 23] Instruction No. 8 then reminded the jury that "[e]vi
dence hns been offered as to ... [t]he existence of youthfulness 
of the defendant." [JA 24] The t1ial court's jm:y instructions 
during the penalty phase did not stale that the defendant's age 
was a mitigating factor. 

After the jury started deliberations in the penalty phase, it 
sent n question to the trial judge; "Please define mitigating." 
The answm· of the judge was: "You have your instl'Uclions, 
please continue deliberation." [JA 28, '11: 866] Late1·, the jury 
sent a second note asking whether defendant would be 'eligible 
for parole if sentenced to life imprisonment. The judge 
answered: l"l'hal is nn executive decision, not judicial. You have 
your instructions." [JA 29, 'l'r. 866-67) 

P. The Death Scnlcnce 

The jury fixed tlefcndanlli sentence at death on the basis of a 
single aggravating circumstance-that the crime was 
"especially hcimius, atrocious or cruel." The jury wns unper
suaded by lhe prosecutor's arguments tlmllhe boy coulllnot be 
rehabililalccl. It cleclined to accept !he prosecutor\> adtlilionnl 
claim that the boy would commit violent criminal acts in the 
future. [JA 30, 'f'r. 870] 

Order Of The Cnurl Of Criminal Atlpcals Aflirming 
CerlifidHon 

The Court of C1·iminul Appeals affirmed the certification of 
this boy lo stand trial as if he were an adult on January 13, over 
one month :1ftcr his conviction and denth sentence. [JA 32-33] 

11 
., 

'fhe Judgment Of'fhe Court Of Crlminnl.\ppPnls Of Oldnhoma 

The Court of Crirninnl Appeals affil'Jnerl the juugment and 
senlence. The lulinlssion of h,e "gh~tstly, color photographs 
with so little probative value" was found to be harmless error 
because evidence oflhe boy's guilt was "so strong." 724 P.2d at 
782-83. 

The Court of Criminal Appeals briefly athlressed the defend
ant's argument "that the execution of William Wayne 
'l'hompson, who was fifteen at the time of the offense, would 
.constitute cruel and/or unusualllllllishment." I d. at 784. The 

· entii·ety of tlui appella.te court\; discussion of this important 
and complex issue is as follows: 

The same arguments now made by appellant were made 
by apr.ellate counsel in Eddings v. Slate, 616 P.2d 1159 
(Okl. Cr. 1980). This Court, unanimously rejecting the 
arguments, found that imposition of the ueath penalty on a 
mino1· certified to stand trial as an adult constitutes nei
ther cruel nor unusual punishment. ... 

The United States Supreme Court granted certiorali on 
the is~U(), ... but then decided the case on another 
ground. Etldings v. Oklolwmo[.] Upon reconsideration of 
the issue, we reaffirm onr previous holding that once a 
minor is certified to stanu trial :1s an adult, he may also, 
without violating the Constitution, be punished as an 
adult. 

Jd. (citations omitted). 

SUMMARY OF ..\ltGmm:-;'1' 

I 
Although the traditions of Anglo·Amel'ican jurisprudence 

allow capital punishment in many cases, imposing the death 
sentence for a crime committed by a fifteen year old boy, a child 
under stale law, violates the Eighth and Fourteenth Amend
ments. 

Condemning n child or adolescent to death serves no legiti
mate penological purpose. No evidence suggests that the 
remote prospect of a death sentence fm· a child or adolescent is 

'· 

• 

• 
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a greate1· dcten·ent than long-term imprisonment. Even· an 
. impJ•ohAb)e clenlh pena-lty may attrart a few self-destructive m· 
dealh·tlefyilig jl'1vimiles to comrrilt ca.pitul cl·h11es. F\n·thel:
more, imprisonment is more than adequate retribution and 
incapacitation for the clime of a fifteen year old. Of com·se, a 
sentence of death also denies a child or adolescent the right to 
life, the chance to grow, and all possibility of rehabilitation. 

The death penalty for a fifteen year old violates con tempo· 
rary stmuhll"lls of decericy. Juvenile executions have always 
been rare. In part, this fact reflects the long-standing view that 
children must be treated and judged differently. The explana
tions for this special trentment are mnny and persuasive. Chil· 
dren are ·Jess mature, mo1·e impulsive, and more self· 
destructive. The harshest punishments are not appropriate fm· 
transgressing children and adolescents, whose crimes are 
often the result of victimizntion, abnse, und neglect. And so, 
even criminal law reflects the understanding that '"(c)hildren 
have a very special place in life.'" Eddings v. Oklahoma, <155 
U.S.IO•I, 116 n. 12 0.982) (quoting.11ay v. Anderson, 345 U.S. 
528, 536 (1953) (Frankfurter, J., concurring)). The law is Lena· 
cious in its beliefthat children and mlolescents nrc less re~pon
sible for their nction~ nnd in its hope that offending children will 
be rehabilitnt.,d. This Court lms held consistently that even 
youthful oiTonders who commit capital crime~ desen·e the ~JlC' 
cia) consideration required by this tr:I(Jition. 

An increasing·~nmber of states· have established minimum 
ages for imposition of capital punishment. No state that has 
decided to establish an explicit minimum age by statute has 
selected an age younger than sixteen. Likewise, contemporary 
jury sentencing pattcms reflect an extreme reluctance to sen
tence children to death, even when authol"ized by. law. To para
ph ruse .Justice Stewart, in this era death sentences fo1· 
juveniles are CJ"uel and unusual In the same way that being 
struck by lightning is cruel and unusual. Fumwn v. Geo1yin, 
408 U.S. 2:18, 30U (l!l72) (Stewnrt, J., concuning). 

The Stale of Oldahomn, however, is uncommonly reluctant to 
respect these pl"inciples when an adolescent is accused of an 

13 
,, 

intentional homicide and a prosecuting attorney aslcs for the 
death penalty. Oldllhoma neither prohibits the capital punish
rnent of chlldren bdlow a celtain age nor ~'st~IJiishes procedures 
to assure that the "relevant mitigatiug factor" of youth, 
Eddings, 455 U.S. at 116, is carefully considered prior to a 
death sentence. 

Oklahoma's disregard of children's "very special place" in a 
death penalty scheme is tmgically evident in the instant case. 
First, the court certifying Wayne Thompson to stand trial as if 
he we1·e an adult did not assess his moral guilt in light of the 
mitigating factor of age. The emphasis in the certification 
process was on the seriousness of the allegations, the boy's 
sanity, and the capabilities of Oklahoma's juvenile system, not 
the boy's characte1· and personal culpability fm· the murder. 
Second, the reliability of the jury\; decision to sentence the boy 
to die was undermined by illegitimate pmsecutorial tactics 
designed to distract the jury from its duty to consider carefully · 
the mitigating factor of youth, and by jury instructions that 
failed to inform the jury that youth was a mitigating facto1· of 
g1·eat weight. Indeed, the jury was instructed e1·roneously that 
the boy had been certified to be an adult aJUl that the jumrs 
were free to decide for themselves what might be considered us 
a mitigating factor. 

ln sum, this Court has consistently adhered to tl1e pl"inciple 
that the age of the defendant "bear(s) directly on the funda· 
mental justice of imposing capital punishment." Skipper v. 
South Carolina, _ U.S. -· JOG S.Ct. 1669, Hl76 (1986) 
(Powell, J., joined by Burger, C.J. and Rehnquist, J., con
curring). Because Oklahoma continues to disregard this ele· 
mental principle of justice for the young, this Court must 
vacate the de;tlh sentence in this cuse. 

II 

By plucing extraordinary emphasis upon gruesome pho
tographs of the victim during the sentencing phase of the boy's 
trial, the prosecutor so riveted the jury's attention to the 
method of the murder and the effects of post-mortem decay 

.. 

• 

• 
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that he effectively distracted the jury from giving fuh~ full 
consideration to the youth and the character of the boy. As n 
result, there is a great and intolernble danger thut the death 
sentehce wil!i hnposcrl without "cblistitutionally inrlispe.tisa
ble," "pa~·ticnlarized consideration," Woodson v. North CtiT
olina, 428 U.S. 280, 304 (1076), of the boy's youth, characle1· 
and record. 

Although tha Oldahoma Court of Criminal A ppeuls wns re
quired by statute to decide whether the death sentence was the 
result of pnssion or 1Fejudice, the court did not even consider 
the effect of innnmmato1·y, gniesome photographs of the 
murder victim's remains used repeatedly by the prosecutor 
during the ,;entcncing phase. The appellate court condemned 
the proseeutor's actions and held that the trial court's decision 
to allow the inflammatory evidence was errm: Still, the appel
late court upheld the defendant's conviction and death sen
tence, without considering how the errm· clearly prejudiced 
the boy's right to a reliable sentencing dete1·mination. 

Ill 

As this case demonstrates, the tradition of special treatment 
of child offenders can 1\e difficult to maintnin. J urics inllucnced 
by" emotion, irnprope1· prosecutorial conduct, unci the intrin
sically appalling mtlure of nnu·der· occasionally fail to give fuh\ 
full consideration to the mitigating facto•· of ugc. This Com·t 
must protect evcn.chiltlren who haye committed capital crimes 
from a tlcath penally all too easily and yet freallishly imposed. 

AltGUME:-.IT 

I 

TilE EXECUTION OF A pgusON WIIO WAS A CIIILD 01~ 
FIFTggN AT Tim TBm OF 1'IIE CHDm IS CltUEL ..I.NJ) 

UNUSUAL PUN>IS!Dm;-o;T. 

Wayne Thompson's denlh sentence offends the Eighth and 
Hmrtecnlh Amendments because his execution would he cruel 
and unusual punishment. '!'here arc broad and mHTOII' grounds 
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for this conclusion, but the common feature of petitioner's 
Eighth Amendment arg11ments is his youth. 

I 

J~i,rst, the death sentence was imposed for a crime committed 
when the boy was fifteen·years of age. The death sentence is 
unconstitutional for this reason alone. As the Court has 
explained, a punishment is cruel and unusual if: 

(i) "(l]t ... makes no measuraLie contribution to accept
able goals of punislunent and hence is nothing more than the 
purposeless und needless imposition of pain and suffering,'' 
Coker v. Georgia, 433 U.S. 584, 5!12 (l!lll) (plurality opinion of 
While, J. ); or 

(ii) The punishment "is grossly out of proportion to the 
severity of the crime," itl., or the individual's personal, "moral 
guilt" for that crime, Emmmd v. Florida, 458 U.S. 782, 800 
(1!182). 

The application of the Eighth Amendment ultimately 
requires this Court to render its own judgment, id. at 797, but 
its decision "should be informed by objectil·e !actors to the 
maximum possible extent. • It/. at 788 (quoting Coker, 433 U.S. 
at 502 (plurality opinion of While, J.)). Thus, when this Court 
examines whether a punishment is excessil·e or harsh in light of 
society's "evolving standards of decency," Trop v. Dulles, 356 
U.S. 86, 101 (l!J_58)(plurulity opinion), itlool;s to such factors as 
history and p1·ecedent, legislative judgments, international 
opinion and juries' sentencing decisions. Enmroul, ~58 U.S. at 
788","_ .. 

Wayne Thompson's death sentence also offends the Eighth 
Amemlment on narrower grounds. When examining whethe1· 
punishment of a particular individual l'iulates the Eighth 
Amendment, this Court insists that a death sentence be based 
on a careful assessment of moral guilt. "While the Stales gener
ally hnve wide discretion in deciding how much retribution to 
exact in a given case, the death penalty, 'unique in its severity 
and irrevocability,' ... a·equires the Slate to inquir·e into the 
relevant facets of 'the character and record of the individual 
offende1:'" Tison v. Arizona, __ U.S. --· 55 U.S.L. W. 

• 

• 
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4496, 44!l9 (Ap1: 21, 1!>87) (quotingG1·egg v. Georgia, 428 U.S. 
·: 153, 187 ()970\ nnd Woodso11 v. Nm·th Carolina, 428 U.S. 280, 
304 (1976)). Oldhhoma did not filifill tl]is constitutloual duty to 
assess cnrefillly moral guilt in light of mitigating factors, par
ticularly the Loy's youth. 

A. CondC.nnation Of Children Mnkes No Mensurable Con
tribution to Legilimutc Goals or Punishment. 

"There must be 11 valid penological reason for choosing from 
among the many criminal. defendants the few who are sen
tenced to death." Spazimw· v. Florida, 468 U.S. 447, 460 n.7 
(1984). In gcneml, the state may punish offenders to achieve 
one or more of four objectives: 

(1) [1']o rehabilitate the offender; (2) to incapacitate him 
from committing offenses in the future; (3) to dele!' others 
from committing offenses; or (<I) to assuage the victim's or 
the community's desire for revenge or retribution. 

' 
Spaziano v. Plm·irla, 468 U.S. al477-78 (Stevens, J., dissent
ing). See a/~o. e.g., Gregg v. Georgia, 428 U.S. ul 183 (Stewurt, 
J., plurality opinion). • 

I. Retrihulionls Not A Valid l'cnolngical Goall'nr1'he. 
Execution Or Children And Adntcscenls. 

As this Cot11·t stated in Spuzia11b v. F/m-irla, 468 U.S. 447, 
4fl2 (1981): "[R]etribution clearly plays a more prominent role 
·in a capital case." Retribution is n legitimate goal of the state 
because there is a societal need for "pm·ticularly offensive 
conduct" to be met with the punishment that it "deserves. • 
Gregg v. Georgia, ,128 U.S. at 183 (plnmlity opinion). "The 
instinct for retribution is p:u-t of the nature of man·." F'!mmm v. 
Georgin, •IOH U.S. 238, 308 (197!!) (Stewart, J., concurring). 
However, retribution justifies an execution only if a defendant's 
culpability is of the highest deb'l"ee. "[l]n the final analysis, 
capital punishment rests on not a legal but an ethical judg
ment-an as~cssment of what we called in Enmumllhe 'mm·al 
guilt' of the cld'cnrlant." Sprdrmo v. Flrwir/a, •Hi8 U.S. at •181 
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(Stevens, J., dissenting) (citing Emmmd, 458 U.S. atS00-01). 
See also 7'ison v. Arizona, 55 U.S.L. W. at ..1-199-50. 

Although the executfoh ofim adult fol· retrihutimi ls constitu
tionally pel·misslble, this justification for the death penalty 
loses all legitimacy when the object of capital punishment is n 
child or adolescent. Juveniles do not "deserl'e" the harshest 
punishments in the same wny that mature, responsible adults 

' , ' , ' I ' ' 

might. Those who kill are not held pm·sonally responsible for 
murder unless they are deemerl to have the capacity to function 

.. 

as moral beings, who can evaluate their beha~·im· in light of 
sodall:y accepted values. Only those who arc deemed to act out • 
of a fully developed moral awareness, and who choose to act at 
odds with morality, am deemed "deservin!( of the full measure 
of punishment allowed by law. See Eumuurl, 458 U.S. at 
800-01. 

Adolescents are not yet fully operational moral beings even 
though the capacity to form moral standards to guide behavior 
begins to emerge in adolescence. "[L]arge groups of moral 
concepts and ways of thought only attain meaning at suc
cessively advanced ages and require the extensive background 
of social experience and cognitive growth represented by the 
age factor." Kohlbm·g, The Det•e/opment ofChi/drell's Orienta-
tions Thward a Moral Onle1; 6 Vita humana ll, 30 (1903). While 
stmggling to establish their own identity, :ulolcsc.ents are still 
sibrnificanlly dependent upon their parents for support and 
appmval. E. Ericl[son, Childhood alii/ Society 261-63 (2d ed. • 
1!.163). See genemlly E. Erickson, Jdelllily: l'outh all!/ CJ"isis 
(1968); P. Mussen, J. Conger & J. Kagan, Child Developmellt 
rmd Personality (5th ed. l!l79). Like younger children, adoles-
cents are so profoundly dependent upon their parents and 
families to define morally appropriate bounclndcs fm· their 
behavim·, D. Offer & J. Offer, From teenage to young mall-
hood: A psychological study (I 975), that they cannot be 
regarded as morally culpable for homicidal behavior to the 
same degree as adults. Adolescents are also susceptible to the 
suggestions of others-particularly peers. E. El'ickson, 
Chilrlhuorl and Society 26!-63 (2d ed. IDG3). Adole~ccnce is a 
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period charnctmized by impulsive, thoughtless behavior often 
evolted by stmng emotion. Indeed, the only psychological evi
dence in the record-prepnt·ed by the state's witness, Dr. 
Helen Kleit\:......j)ortmys Wayne •rliompson as ;,hyperactive," 
"restless," "desir[ing] to ~ppear independent of social ties and 
to 'falte bad,"' "responsive to the external wol"ld," unable "to 
organize his inner experience," and lacking "ego ... to control 
his impulses." [R. ·187-!ll) 'rhis portrait of a troubled boy could 
be that of m:\ny other adolescents. It is also fm· ~ifferent than, 
the image drawn by the pmsecutm·, who was so intent on 
denying the reality and meaning of Wayne Thompson's youth. 

Thus, the emerging abil.ity of ndolescents to act out of a fully 
developed mot·al awureness is continually under assault. Ado
lcscen ts' crimes are more often the products of powerful desires 
to please others or of sudden strong impulses; these crimes are 
less likely to be the result of coldly deliberate, thoughtful 
decisions to violate the known moral precepts of society. o For 
these re:~sons, adolescents do not deserve death ns punish
ment: They simply are not personally responsible for their 
homicidal beh:~vior in the sense that Emmwd mul Tiso·n 
t·equire. Childnm and adolescents by their nature deserve 
undet·stantling and tt·eatment-or at least the chance to 
b'TOW-ralher tlwn the revenge of an outraged society anxious 
to "kill them bnck." 

2. The Hemote Possibility Of Dying For A Crime Is Not 
Lilwly To .Deter .\ Young Offender, If The More Lll1cly 
l'rusrwcf Of Long Term Imprisonment Jlus Already 
Failed .\s A Deterrent. · 

As this Court imlicnted in Gregg v. Georgia, evidence that 
the prospect uf Cllpital punishment deters capitul crimes is 

0 On the characteristics and background of homicidal aulolesccnts, 
see genet·ally Comell, Benedek & )3\)ncdcll, Clurmctel"istics ofAclo· 
lesceuls Charged with llomocidn: Review of U C11ses, 5 Behavioral 
Sciences & tlw Law I I (19H7J; C. Keith (ed.), 111e Agyressi1•e Adoles· 
ceut: C/inic<tl l'el"S)II!dit·es (198-1); M. Ruttm· & II. Giller, Juue11ile 
Deliuquency: 1\-emls 011<1 Per.,pectives (1983). 
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inconclusive. Writing fo1· the plurality, Justice Stewart found 
"no convincing empirical evidence either supporting or refut
ing this view." 428 U.S. nt 185. Nevertheless, he wrote: 

We may ... assume safely that there are murderers, such 
as those who act in passion, for whom the threat of death 
has little or no deterrent effect. But for many others, the 

· death penalty undoubtedly is a significant deterrent. 
The1·e at:e carefully contemplated mtu:ders, such as 
mnrder for hire, whet·e the possilile penalty of death may 
well enter into the cold calculus that precedes the decision 
to act. · 

/d. nl 185-86 (Stewart, J., plurality opinion). Of course, deter
rence is logical, but logic only works for those cold, calculating 
individuals who do not act out of passion or impulse. Adoles
cents are particularly unlikely to fit this categm·y. They are 
going through "the period of great instability which the crisis of 
adolescence produces." Haley v. Ohio, 332 U.S. 596, 599 (1948) 
(plurality opinion). Juveniles "generally are less mature and 
responsible than adults." Eddings v. Oklahoma, 455 U.S. at 
115-16 (footnote omitted). Adolescents lend to "live for today" 
with little thought of the future consequences of their actions. 
See, e.g., Knstenbaum, "Ti!Jte and Death in Adolescence," in 
1116 Meaning of Deulh 99 (II. Feifel ed. 1959). "'(A]dolescents 
may have less capacity to control theii· conduct and to think in 
long range terms than adults.'" Eddings, 455 U.S. at 115 n. 11 
(quoting 'l\ventieth Century FUnd Thsk Force on Sentencing 
Policy Toward Young Offenders, Confronting Youth Crime 7 
(1978)). Adolescents are in a developmental stage when 
defiance of danger and death is often not controlled by a sense 
of mortality. The young are attracted to-not deterred from
flirtations with denth because of an immature feeling of 
omnipotence. Fredlund, Children aucl Deulhji·omlhe School 
Selling Viewpoint, 47 J. School Health 533 (1977); Miller, "Ado
lescent Suicide: Etiology and Treatment," in 9 A.dolvscent Psy
chiall·y 327 (S. Feinstein, J. Looney, A. Schwartzberg & 
A. Soroslty eds. 1981). One of the problems with juvenile 
behavior is not Umt the juveniles are cold, calculating ;~m\ 
c;u·eful in these judgments; it is that they hnve no judgment at 

'· 

• 
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all, Parham v. J.R., •142 U.S. 58~. 603 (1979), at least in the 
sense of considering the consequence of their behaviot· antl 
deciding to p,roceed nevertheless. Irwin & Millstc;in, Bio
psyi:hrllogical C01·reiates of Risk-Taking Beiwvio1·s tlitriliy 
Adolescence, 7 J. of Adolescent Health Care 828 (Nov. 1986 
Supp.). This ubsence of judgment derives from the adolescents' 
limited experience and laclt of ability to calculate future con
sequences. The results are often tragic: Alcohol and drug 
abuse; rccldess driving, sextlal experimentatidn, and other 
self-destl'llctive comluct. /d. "[D]uring the formative years of 
childhood ami adolescence, minors often lnclt the experience, 
perspective, and judgment to recognize and avoid choices that 
could be detrimental to theni." Bellotti v. Baird, 443 U.S. 622, 
635 (1970) (plurality opinion). 

This generally accepted view of typical adolescent behavior 
leads to the conclusion that juveniles do not commonly engage 
in any "cold calculus that precedes the decision to :tel." Gregg v. 
Georgia, •128 U.S. at 186 (Stewart, J., plurality opinion). Thus, 
this Court's pt·emises underlying an assumed genend deter
rence of the death penalty do not apply in any reasonable 
manner to adolescents. 

3. The Catmcity Of'l'hc Young For Chan~:c, Growth And 
Jtchnbililation Malws The Jlcuth l'cnalty l'ur· 
\iculnrly llar<h And lnapprot>riate. 

The death pen~lty totally rejects the one sentencing goal 
normally thought most appropriate fm· young offenders
rehabilitation. See, e.g., People v.lliemel, ol!l A.D.2d 760,770, 
372 N.Y.S.2d 730, 7:H (1975). Execution abandons and denies 
the pmmise of :ulolescenct~tlmt the impulsive, antisocial acts 
of teenagers will natu1111ly moderate as they become udults. 
Killing children mul adolescents for their crinws offends the 
fundamentul premises of juvenil~ justice: 

[I)ncorrig·ibility is inconsistent with youth; ... it is impos
sible to malw a judgment that a fourteen-year-old youth, 
no nwttcr how bad, will remain incorrigible for the rest of 
his life. 

,, 
21 

Workman v. CouniwmveCllth, ·129 S.W.2d 37-1, 378 (Ky. 1968). •· 

Likewise, th'e goal of ind1pacitation or specific detenence 
does not justify capital pmiislunent of juvenile offenders. 
Unlike deterrence and retribution, "incapacitation has never 
been embraced as a sufficient justification for the death 
penalty." Spaziano v. Florida, 4GB U.S. at 461. Long-term 
imprisonment of young offenders affords society comparable 
protection against theh- pdssiblo future cl·imes. 

Juvenile murde1·ers tend to be model prisoners and have 
very low rates. of recjdi.vism when released. D. Hamperian, · 

·The Violent Ji'ew 52 (1978); '1~ Sellin, 7'he Death P~nalty 102-20 • 
(1982). CJ Vitello, Constitutional Safegutmls fo·r Juvenile 
Transfer Procedtn·e: The Ten Years Since Keut v. United 
States, 26 DePaul L.Rev. 23·, 32-3·1 (1976). 

Moreovet; as adolescents grow into adults, they generally 
leave behind criminality. F. Zimring, "Background Paper," in 
Twentieth Century FUnd 'I'o~sk Force on Sentencing Policy 
Toward Young Offenders, Confruntiug Youth Crime 37 (1978). 
Crime statistics reveal that as people move from the turbulence 
of adolescence to the calmer period of the early twenties, they 
commit fewer crimes, whether or not they arc apprehended or 
pat'licipated in a rehabilitation pmgrnm. Suo Office of Juvenile 
Justice and Delinquency Prevention, U.S. Department of Jus-
tice, Assessi11g the Relntionsldp oflld!tll Criminul Careers to 
Juv~nile Careers: A Slllllllta!·y 4 (1082); President's Conunis-. 
sion on Law Enforcement and Administration of Justice, The 
Challenge of Crime in a Free Society 55-56 (1967). CJ Federal 
Bureau of Investigation, U.S. Dept. of Justice, C•·ime in !11e 
U!!itecl Stales: 1978 ID4-!l6 (1979); Zimring, ·~merican Youth 
Violence: Issues and Trends" in C1·ime allll Justice: AnAmwal 
Review of Resenrch 67 (Morris & 'Jbm·y ells. 1079) (rates of 
many kinds of criminality peul\ in mid-adolescence). 

The character development which continues to 'tulte place 
during adolescence, until eighteen years of age, can very weil 
overcome features of an antisocial pet·somtlity that appear dur
ing adolescence. Fm· this reason, the diagnosis of Antisocial 
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Personality Dism·der cannot be made until a person has 
reached eighteen years of age. 

S1nce [the typical childhood si!l'lls of Antisocial Personality 
Distmlcr] r;ntly termil1ate spmi,(aneotbly .... , a i:liagn'o·sls 
of Antisocial Personality Disorder should not be made in 
children; it is reserved for adults (18 or over), who have hnd 
time to show the full longitudinal pattel'll. 

American P,;ychialric Association, Diay1rostic mu! Siatislica! 
Manmtl l{M Inti a! Disol·ders 319 (3d ed. 1980). See also Wilson 
& Herrnstein, Ctime and Human Nal!ll·e 144-,15 (1985). 

D. C01ulcmnlng Any Fifteen Year Old Child To ll~ol11 Vio
late:; Contemporary Standards Of Decency. 

The meaning of the Eighth An)endment':i prohibition of cruel 
and unusunl punishment must be drawn "from the evolving 
standards of decency that murk the pmgress of a mnturing 
society." 1\·op v. Dulles, 356 U.S. at 101 (plurality opinion). See 
also Robiuson v. Califol'llia, 370 U.S. 660, 61i6 (1962). The 
application of this test requires that the Court loa)( to objective 
factors such as history, legislatil'e judgments, interllntional 
opinion, and juries' sentencing decisions. Emmmd v. F/01-idu, 
458 U.S. ••t 788-89. 

I. Spccinl 'lhnlm~nl Of Children .-\nd .-\dnlesccnts Is 
,\n hnl'nrlant l'arl Of Amcricnn Trnditinns Of Jus
lice. 

"Children have a very special place in life which law should 
reflect." May v. Auderson, 3·15 U.S. 528, 536 (1953) (Frank
furtel; J., concui·l'ing) quoted in Eddiugs v. Oklahomu, 455 
U.S. at I Hi n. 12. Examples of society's decision to trent chil
dren differently include limitations on youths' right to vote, 
contract, sue or· be sued, dispose of property by will, marry, 
accept employment, purchnse liqu01·, and drive vehicles. 
F. Zimrinl{, 1'/w C Ira ngi ug Legolll'ol'id ufAdol es'ceuce (I 982). 7 

\ 

7 A colleclion of pertinent examples of Oldahoma statutes that 
disablcjuv~niles from ccrlnin activities-including •h·iving, purchas
ing cigat·ellcs, resorting to IIIlo I hall:; Ol' bingo pal'lors-i:; iuclndcd in 
Appendix A to this bl'icf. 
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The dqminanttradilions of American lmv pmvide that people 
generally ;Ire not fully responsible until age eighteen. This age 
is the most common age of mnjoriLy established in Ame1ici111 
law for noncrirrlin'al purposes. For similat·rehsons, tl!C 'fwenty
Sixth Amendment establishes the right to vote at age eigh
teen. It is an irony-or even an irrationality-that children and 
adolescents are universally considered too immature to judge 
the criminal responsibility of accused defendants, and thus 

j 1 ' I I < , 

cannot serve on juries, but they may be subjected to the 
supreme liability of death for their supposed "responsibility." 

That juveniles ai'C. less mature and Jess responsible than 
adults is a fact that has historically been recognized by this • 
Court. Bellotti v. Baird, 443 U.S. at 635 (plurality opinion). 
"Children, by definition, are not assumed to have the capacity 
to take care of themselves." Schall v. Marlht, 467 U.S. 253,265 
(1984). As a result, the actions ofarlolescents "cannot be judged 
by the more exacting standards of maturity." 1/aley v. Ohio, 
332 U.S. at 599 (plurality opinion). 

The development of separate juvenile justice systems in 
every state manifested a rejection of harsh, adult punishment 
for the unlawful acts of children. See Edtli11gs, ,155 U.S. at 116 
n. 12; In Re Gault, 387 U.S. 1, 15-Hi (1967). However, the 
perception that youths should not be subjected to the harshest 
punishments was an informal premise of Anglo-American 
criminal justice wull before the development of separate juve-
nile justice systems. Although statutes did not always ·• 
explicitly give younger offenders benelil of more lenient 
punishments, the young !lid receive tie fuel a benefits, such as 
snorter sentences, special incarceration facilities, community-
based sanctions or outright commutation of criminal sentences. 
See, e.g., Fox, Jrweuile Justice Reform: A11 llistol'ic!ll Per
spective, 22 Stan. L.Rev. 1187 (1970). All states now set the 
jursidictional age limit for their juvenile courts no lower than 
age sixteen. S. Davis, Rights ofJuveui/es: The Juveuile Jus-
lice System app. n (2<1 ed. l!J86). 

This Court has explained the reasons fur the law\! lenient 
treatment of child offenders in Edtliugs. 
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[Y]outh is more than a chronological fact. It is a lime and 
condition of life wheu a person may be mo8t susceptible to 
influence nnd to psycholo~Pcal damage. Our history is 
replete with Jaws !1110 judicia] rccOgJliUor) tl~at minor~. 
e8pecially ill their' em·lier yenrs, generally are les8 mnture 
and respon~ible than adults. 

* • * 
"Adolescents everywhere, from every wallc of life, nre 
often dangerous to them~elves and to others." The Presi
dent~ Cornr:nf,ssiun on Law Enforcement and Administra
tion of Justice, 'J'Jsk Force Report: Juvenile Delinquency 
aud Youth Crime 41 (Hlll7) "[A]dolescents, particular:ly in 
lhe early and middle teen years, are more vnlnerable, 
more impulsive, and less self-disciplined than adults. 
Crimes committed by youths may be ju8t as hm·mful to 
victims as those committed by older· pe1-sons, but they 
deserve less punishment because adolescents may h;tve 
less capadty to control their conduct and to think in long
range terms than ndults." ... '1\ventieth Century F\md 
'l\1sll Force on Sentencing Policy Thward Young Offenders, 
Confronting Youth Crime 7 (1978). 

45.5 U.S. at 115-Hi & n. 11 (footnote omitted). 

Special treatment of juvenile offende1·s is also 11 rellection of 
the belief that the young must have time ami opportunity to 
grow-nnd tu cscnpc from the disadvantages, deprivation~ nnd 
abuse that may account for their behavior. This specinl treat
ment derive,; from a prevalent, compassionate and decent 
sense that government must be re,;tr·ained from ntlding undue 

· punishment to wlwtevcr pain und handicaps have alremly been 
inflicted by li1te iuul circumstance. This sense of restraint par· 
allels the "belief, long held by this ~ociety, that defendants who 
commit criminal acts that are attributable to a di8advantagcd 
background, or to emotional and mental pi"Oblems, may be less 
culpable than defendants who have no such excuse." Culijiwuin 
v. Braum,_ U.S._, 107 S.Cl. 837, S.Jl (l!l87) (O'Connor, 
J., concm-rina). See also Eddings, •155 U.S. nt 115 n. 11 
("[Y]outh crime as such is not exdlusively the offemlm·~ fault.") 
(quoting 1\ventieth Century FUnd 1l1slt For·cc on Sentencing 
Policy 'J'owanl Young· OIJcndcrs, Couji·ouliny l'tJilllt Ct·iuw 7 
(1978)). 
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2. 'l'hc E~ccution Of Juveniles Violates Contemporary 
Stnndal'lls Of Decency As Jlcflectcd In Lcglsluth·e 
Attitudes. 

I 

Pmtection fdr jt!Yelliles under death pcnulty statutes h~s 
increased dramatically in the past quarter century. A 1962 
Associated Press survey of legal possibilities in criminal pro
ceedings involving children showed a much harsher legal . 
environment. New York Times, Jan. 7, 19ll2, at 81, col. l. Of 
(orty-onl) death penalty states at that time, the minimum age 
for the death penalty was age seven in sixteen states, age eight 
in three states, age ten in three states, and ages twelve to 
eighteen in nineteen stales. 

The situation toclay"is quite different. Currently, fifteen of ·• 
thirty-six stales retaining the death penalty expressly exclude 
youths unde1· sixteen, seventeen m· eighteen from their death 
penalty statutes. (Appendix B) Of these fifteen, eleven slates 
establish a minimum age of eighteen; three states set an age 
seventeen limit, while one state hus selected sixteen years as a 
minimum. No state that expressly e8tablishcs a minimum age 
in death penfilty statutes uses an age minimum below sixteen. 
(Appendix B) · 

Since 1981, seven states ha\"e legislated minimum ages spe
cifically fm· their death penalty statutes-and ull selected age 
eighteen: Ohio (1981), Nebraska (1982), Tennessee (198~). Col
orado (1985), Oregon (l!l85), New Jersey (1!)86), unci Murylan(\ 
(1987). Currently, several other states are considering raising 
the minimum age. Should ;J Child IVho Kills Be Killed?, • 
Washington Post Nal'l. Ed., Ap1: 13, 1987, at 31. 

Twelve other slale8 establish a minimum age limit through 
either their juvenile court waiver statutes or thek statutes 
giving concurrent or exclusive jurisdiction to criminal court fo1· 
capital murders committed by offenders of a ce1tain age ot· 
older. (Appendix B) Only this yem;, the Indiana legislature 
decided to raise their minimum age from ten to sixteen. 
(Appendix B) The death penally statutes in an additional six 
states expressly require the 8entencing body to consider, as a 
mitigating factm·, the youth of the offender. (Appendix B) 
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Another fifteen jurisdictions completely prohibit the death 
.penalLy for all offenders. 

Thus, forty-eight offtfty-oriejurisdictions either prohibit the 
death penalty for all offenders (including juveniles), establish a 
minimum age between 16 and 18, prohibit any criminal court 
jurisdiction over juveniles ages 12 to 16, or require by statute 
juries and judges to consider youth as a factor mitigating 
against the death penalty. 

Only three states have no legislative pl"Ovislons for either 
establishing a minimum age for the death penalty or requiring 
that youthful age be considered a mitigating factor in lhe death 
sentencing decision. Only one of these three stales, Oldahoma, 
currently has any prisoners under a death sentence for a crime 
committed under age eighteen. 

3. An Emerging Consensus Of lnlcrnullonal Law And 
Opinion llcjects Juvenile Executions. 

Human rights treaties are the most authoritative source of 
customary internatim;allaw on the question of juvenile execu
tions. Thre.c maj01· human rights treaties explicitly prohibit 
juvenile c!eDth penalties. Article 6(5) of the International Cove
nant on Civil and Political Rights, Annex to G.A. Res. 2200, 21 
U.N. GAOH Hes. Supp. (No. 16)53, U.N. Doc. A/6:!16 (1966); 
Article 4(5) of the American Convention on Human Rights,' 
O.A.S. Official ({ecm·ds, OEAJSer. 1\/XVI/1.1, Doc. 65 Rev. 1 
Carr. 1 (1'970); ml(l Article 68 of t!ie Gcnevn Convention Rela
tive to the Protection of Civilian Persons in Tin'le of Wnr, 
August 12, Hl·l9, 6 U.S.'f. 35!6, T.I.A.S. No. 3365, 76 
U.N.T.S. 287. Each of these treaties prohibits the death 
penalty for crimes committed below the minimum age of eigh
teen. Hartman, "Unusual" Puuisltmeul: 1'ltc Domestic Ejfec/s 
of lntenwlioual Nut·ms Restricting lite Applic.uliou of the 
Death Pe11ul!y, 52 Cin. L.Rcv. 655 (1983) [hereinafter 
Hurlnmn, I ulel"lllllioual N omrs ]. 

The United Stntes Govemment has ratified lhe Geneva Con
vention, and has signed but nol yet r·atified the other two 
conventions. However, a United Nations General Assembly 
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Resolution recognized that Article 6 of the JnternDiional Cove
nant c~nsl.itutes a "m,inimum st~ntl;rrd" for ail Member Stales, 
not only ratifying slates. Jlal"lman, lutematiDllal No1111s, 
supm at 681 n. 94. '!'his resolution was supported by the United 
States Government. I d. 

FUrther evidence of state practice appears in tlie national 
laws of over· eighty nations, including almost all we'slern Euro-
pean nations. 't'hese countries have either abolished the death 
penalty completely or have forbidden it for certain offenses and 
certain offenders, such as childr·en and adolescents. Over forty 
nations which retain the death penalty have statutory provi- • 
sions exempting youth from capital punishment. Hartman, 
International Nm1ns, supra at 666 n. 4·1. See also Amnesty 
International, 1'he Deallt Peualty (1979). Since !979lhere ha\·e 
been more than 11,000 executions in over eighty countries, but 
only eight executions (0.07%) were for crimes committed while 
under age eighteen. Amnesty International, 7'/te Uuiled Slates 
of America: 7'he Deatl1 Penally {Feb. 1987). Three were in the 
United States, two in Pakistan, and one each in Bangladesh, 
Rwanda and Barbados. I d. There were also undocumented 
reports of juvenile executions in Iran. Ill. 

Recently, the Inter-American Commission on Human 
Rights (IACHR) for the Organization of American Slates 
(O.A.S.) condemned two juvenile executions in the United 
States in 1986. O.A.S. IACHR, Res. No. 3/87, Case No. 9647 • 
(United States) (1\Im·. 27, 1987), OEA/Scr; L./V/Il, 69, Doc. 17 
(1987). 

The Commission finds that in the member stales of the 
O.A.S. there is recognized a norm of jus cogc11s which 
prohibits the State execution of children. 'This norm is 
accepted by nll the Stales of the inter-Amer·ican system, 
including the United Stales. 

/d. at para 56. '!'he IACHH agreed with the United Slates thut 
"there does not now exist a nor·m of customary international 
law establishing 18 to be the minimum age for imposition oflhe 
death penalty," icl. at para 60, hut also stated: 
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{l]n light of the increasing numbers of States which are 
ratifying the American Convention on Human Rights and 
the U tlilal! Nnt.ions Covclnint on Poll~ical and Civi'l Rights, 
mid niollifying tl.ei'l· domestic lel,rislation in co'nfol·mity 
with these instruments, the norm [of 18 years) is emerg
ing. 

•1. Jury Sentencing Patterns Reflect Popular llelue· 
lance 'In Sentence JU\·enilcs To Death. 

In the yeurs 1982 to 1985, 1,103 death sentences were 
imposed by juries throughout the United States. Only twenty
nine (2.6%) of these death sentences were imposed on individu
als for crimes committed while under the age of eighteen. Jury 
sentencing practices for fifteen year old offenders are even 
more strildng. Of the 1,103 death sentences imposed from 1982 
through 1985, only four (0.4%) have been for crimes committed 
when the convicted individual was age fifteen m· ypunge1: 
(Appendix G) During this same four year period, 1.8% (1,084 of 
60,789) of adults liiTested fot· criminal homicide in the United 
States received the death sentence, a small portion. A micm
scopically small portion, only 0.6% (29 out o£5,239), of juveniles 
(younger than eighteen) anested for criminal homicide 
received the death penally. · 

l\loreovcr, while the number Qf juvenile death sentences 
appears to be declining in recent years, the numbe1· of adult 
death sentences has t·emained fairly constant nt a rate of250 to 
300 per ycnr. (Appendix G) The decline is revealed by the 
changing populations on deuth row. As Appendix E inclicnles, 
thirty-eight (2.9%) of the 1,289 persons on death row on 
December 31, I !J83, were undet· juvenile death sentences. Dur
ing the next three years and three months the total death row 
population inct·cused by 585 pet·sbns hut the number of juve
niles actually decrensed by six. On March 31, l!l87, only thirty
two 0.7%) of the 1,874 persons on death row had committed 
their crimes while nncler age eighteen. (Appendix F) 'fhe drop 
from thirty-eight to thirty-two juveniles on death row is n Hi% 
decrease in just over three years, a period in which there wns :1 
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•J7% increusc (from 1,251 to 1,842) in the adult death t·ow 
population. a 

"Jury sentencing patterns appear to reflect public opinion. Aeconl
ing to a number of scientific survej's, public opinion opposes execution 
of juvenile offenders, although it quite strongly supports capital 
punishment in general. This pattern has existed for some time. In 
November JV36, a survey showed 61% in fal'or of capital punishment. 
54% opposed the execution of offenders under the age of21. H. Can
tril, Public Opiniolt: 1935-19~6 (1951). In February 191i5, a similar 
pattern was found by the Gallup Poll: 45<:< fal'ored capital punish
ment, but only 23% favored tleath sentences for persons under the 
age oflwenty-one. Erskine, The Polls: Capital Puuisluueut, 34 Pub. 
Opinion Q. 290 (1970), cited iu Vidmar & Ell~worth, Public Opinio11 
and the Death Pennlly, 26 Stan. L.llev. 12-15, 1250 (197-1). 

A university research center conducted a telephone poll 
throughout Georgia in the fall of 1986. Of tlw 91i Geot·b<ians intet·
viewed, 75% favored capital punishment;Lut only 26% favored death 
sentences for crimes com mil ted under age eighteen. Thomas & 
Hutcheson, Gcoi·b<ia llesiclcnls' Altitudes 1\Jwanlthe. Death Penalty, 
the Disposition of Juvenile Offenders, and Related Issues (December 
1986) (unpublished report preparetl for tl1e Clearinghouse on Georgia 
Prisons and Jails by the Center for Public atul Urban l!esearch, 
Georb>ia State University). 
· A telephone survey of 509 respondents was conducted act·oss the 
entire state of Connecticut in Mal', 1986, with similat· results. While 
68% favored capital pnnislunent in general, only 31% favored it fm· 
crimes committed while under age eighteen. Tuckel & Greenberg, 
Capital Punishment in Connecticut (May IU81i) (unpublished report 
prepared for the Al'chdiocese of llartfot·d Ly The Analysis Group, 
Inc., New Haven, Connecticut). 

If public opinion is an objeclil'e indicator uf society\; stnudanls of 
decency, then it is clear that the mul'lll consensus SU(lpurting capital 
punishment in genct·al does not extend tu the execution of ehil<lren 
and adolescents . 

• 

• 
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C. Execution Of This Person For A Crime Commilled Al 
Age Fifteen \YQtJid llo Cruel And Unusual Punishment 
Ilcciu\•c 'J'he OUnhomh Cbn~!s Flliled 'Jh Give Careful, 
J>arliculnrizcd Considernlion To The Clutraclcr And 
Bncl<gromul Of The Accused Boy. 

Although the Constitution does not deny government the 
power to talw the lives of those who have committed the most 
serious of crimes, the supreme law of the land does require 
care, restraint, faimess and decency in the infliction of the 
most severe of puuishments. The death penalty is Sliecial and 
unique--qualitatively different from all other governmental 
powers. Sprizimw v. F'lorida, •168 U.S. at 468-69 (Stevens, J., 
dissenting). It is irrevocable: Mistakes cannot be rectified. In a 
case uphohling defendants' convictions and death sentences, 
Jusllce Hobert Jacl\son alluded to the law's traditional reluc
tance and restraint: 

Whenlhe penally is death, we,like state court judges, are 
tempted to strain the evidence and even, in close cases, the 
law Ill order to give a doubtfully condemned man tlnother 
chance. 

Stein v. New l'o·rk, 3~G U.S. J5G, 196 (1953). There Is even 
g~·eate~· reason for gi11ing the condemned the benefit of all 
doubts when the condemned ll'as a fifteen yem· old boy at the 
lime of the crime. 

Even if this Court rules that imposing a death sentence on an 
adolescent is not.iiJVariably cruel :ind unusual punishment, the 
execution of Wayne Thompson would still violate 'the Eighth 
Amendment on narrow l,'l'ounds: The courts ofOJdahoma failed 
to assess :ulequately the fundamental justice of the death 
penalty in this case because the courts did not give careful, 
particularized consideration to the boy's you~h am\ moral 
culpability as required by the Constitution. 

\ 
Througlwut this case, the logic of the Oklahoma com'ls has 

b~en silllple. The boy was certified to slam\ trial as if he were an 
adult. If he may be tried us if he were an adult, he may be 
punished as if he were an mlult. If adults may be put to death, 
he may be put to death. '!'his Io~,>ic, of course, would be equally 

31 

upplicable to any child certified to slant! trial as if he 01' she 
were an nd~:lt, ~vhe~~ull: tho ~hlld was, for exam( lie, nine, twelve 
or, as the boy m this case, fifteen. 

This abstract syllogism ignored the command of the Eighth 
Amendment that a death sentence must "reflect a reasoned 
moral response to the defendant's background, character and 
crime." t;alifol'lzia v. Browu, 107 S.Ct. at 8H (O'Cormor, J., 
concurring); yet, it is the only articulated basis tor the decision 
of the Court of Cl'iminnl Appeals that the execution of the 
def~ndant would ~ot be cnrel ami 11nusual punishment. 724 
P.2d at 784. Tragically, the appellate court's cursory analysis • 
does illustrate how the trial court anived at the decision to 
sentence the defendant to death. Oklahoma courts never 
reviewed this case in light of this Court's insistence that age 
beu1·s directly on the fundamental justice of the death penalty. 
Skipper v. Suuth Carolina, _ U.S. _, lOll S.Ct. 1669, 
1676 (198G) (Powell J., joined by Burger, C.J. ami Relmquist, J., 
concurring). See also EddiiJgS v. Oklahoma, 455 U.S. 10•1 
(1982). 

I. The Trial Court Decided To II oM Defendant Account
able Nol llecuusc lie Was An Adull, But As If lie 
Were An Adult. The Trial Court's Ccrlification,llow
cvcr, Is Not Cnnslilutionully Suflicienl Considcm
linn Of Age As A )Jiligaling Faclur. 

When the jury experienced some uncertainty or confusion • 
about Wayne Thompson's youth, they asked: "Hm; the Defend-
ant been cCI·lified us an adult?" The trial court answered sim-
ply, "yes." This answer was incorrect. It misled the jut·y into 
believing that the issue of the defendant's adulthood, his matur-
ity, and llis personal culpability h:ul alrc:uly been determined. 
Yet, as a matter of Oklahoma law, the defendant h:ulnot been 
adjudged to be an adult. He was "certified" to stand trial "as if 
he were an adult." 10 Okla. Slat. §I Jl2(b). , 

More to the point, during certification proceedings, the boy 
had not been adjudged to be as responsible or as morally 
culpable as an adult. Instead, the trial court decided, first, thal 



32 

he was old enough to appreciate the wrm1gfulness of his actions 
and, s~contl, that the prospects for rehab!litallon within the 
juve'nile system were low. [JA 5-81 Indeed, the "amenability" 
inquiry required by 10 Old a. Stat.§ 1112(b)is more a prediction 
about the cnpacilies ofOldahomasjuvenilejustice system than 
it is an assessment of the defendant's moral guilt. The trial 
judge who certified the defendant wrote: 

The witnesses from the Department of Human Services 
could offer no possible placement within the Department 
with any services that hold out any reasonable prospect 
for rehabilitation of this jm·enile. 'l'he best the Depart
ment could do for this juvenile would be to wnrehouse him 
until he was 18. 

[JA 7] A I though such considerations arc relevant to a decision 
whether to waive juvenile court jurisdiction, as the Court of 
Criminal Appeals held in Eddings' case, /11 tlte Matter of M.E., 
584 P.2d 13-10, 13-lll (Okla. Cr: 1978), cert. c/enietl, 436 U.S. 921 

' (1978), such predictions do not bear directly on the fundamen-
tal justice of the death penally. 

The isBues of his ~motional maturity, his personal morul 
culpability for the murder; and the propriety of the death 
penalty were not before the court at the time of certification. 
Having determined that the boy passed Oklahomas test of 
sanity and that the murder was premeditated, the certifying 
court did not examine the boys personal culpability or "moral 
guilt," Enww111 v. Fl01·itla, 458 U.S. at 801, fm· the mtn·der of 
Charles Keene. The cuurt explored 11011e of the issues constitu
tionally relevant to the personal culpability of this fifteen year 
old child: What actions were allributable solely lo the boy? 
Why did he participate in the killing? What influence did oth
ers, including co-perpetrntors ,and family, have on his par
ticipation in the killing'/ And did he appr·eciate the 
\\~·ongfulness of )(iJiing Chal"les Keene (rnlher· than simply the 
\\Tongfulness of killing in general)'/ Plainly, the decision to try 
the boy in adult criminal cmu"l was not-and was not intended 
to be-a judgment on his moral culpnbility fm· purposes· of 
innicling the supreme penally. See Tiso1t v. i11·bmu, Sltfll"lt. 
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2. Th~ Trial Judge Fulled 'fo Instruct The Jury 'fhutll" 
Must Consider Defendant's Yonlh As A Hclcvuntlllit
igating l•)tclor Of Creal Weight. 

Despite the warning of this Court in Ed clings v. Oklahoma 
that "the chronological age of a minor is itself a relevant miti
gating factor of great weight," -!55 U.S. at JIG, Oldahoma has 
not changed its statutes lo include age as a mitigating factor. 
Moreover·, it has not even deveiO)JCU the rn·aclice of requiring 
the jury to consider youth as a mitigating factm: 

In this case, the trial court instructed the jury; erroneously, 
that the boy was an adult. The trial judge failed.to instruct the. 
jury that his youth must be considered in mitigation. Worse, 
the instructions indicated that the jury need 1101 consider youth 
as mitigating: "The detenninalion of 1chat al'B mitigating cir
cumstances i~ for you as jmws to resolt•e under the facts and 
circumstances of this case. • [JA 23) (emphasis added)9 

o In addition, from the outset of the trial, the prosecutor, with the 
tacit approval of the trial judge, discouraged consideration of Uie 
boy's youth. Throughout the "jury selection pmcess the prosecutor 
treated the defendant's youth as a factor that should not be consid
ered. He was not always careful to specify that age was irrelevant 
only to the issue of guilt. Repeatedly the prosecutor asked jurors 
about this issue: "I'm asldng you to think right now about your 
objectivity in regard to M1: Thompson's age if it's going to be some-· 
thing that is going to interfere with your deliberation In this case. • 
('fl: 63] Asking eve1·y juror the age of his m· her children, the pros
ecutor sent a message that the jury should not be sympathetic to the 
boy, and that they might be if Lloeir children were as young as he. (Tr. 
80] Over· and over, in front of the whole venire, the prosecutor asked 
these questions und made these comments. See 'fl·. 88, 91-92, 100, 
!03, 106-07, 223-25, 234-35, 265-66, 277-78. AI one point the judge 
actively joined in this questioning. St•e 'l'l·. 205. Thmugh this pmcess, 
the jurors were conditioned to believe that they should not consider 
the youthfulness of Wayne Thornpson. Even though defense counsel 
emphasized the boy's youth throughout the jury selection tn·occss and 
the tl"iul, the defense did not disrupt Lhis conditioning pl"ocess. 
Defense counsel did not object to the pmsccutol"s voil" dire. Under 
these cil"cumstances lhe jury could reasouahly hal'e believer) that the 
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In effect, the jury was misinformed that it had complete 
discretion as to what factors are mitigating. The trialjmlge did 
state that evidence had Leen offered with regurd to petitioner's 

" tl "' ' . ~ . f' I [JA' 2 '] Il ' 'tl ,, you 1 as a m1t1gatmg actm·. ~ owever, even WI 1 sue 1 a 
reminde1·, the trial court's instn~etions were poo1· compliance 
with the ruling of Eddings that youth is a relevant mitigating 
factm· of gTeut weight. In an appa1·ent effort to resolve its 
confusion, the jury •·eturned a question asking the judge to 
define "mitigating." 'fhc judge's response whs short and . 
unhelpful: "You huve your instructions, please continue delib
el·ntion." Supplemental I nstruclion No. 12. [JA 28] 

Having been told by the prosecutor, with the- apparent 
approval of the court, that the boy's youth should not "interfere 
with [the jurors' deliberations) in this case," ['I'I: li3] and having 
been told ineoiTeelly by the court th:1t the boy had been "cer
tified as m1 ntlult," the jury reasonably could have believed 
unde1· the court's inst1·uclions that it was their duty, in "dcter
min[ingl ... what arc mitigating circumstances," to reject 
youth us a mitigating drcumstance. CJ Sa111Mrom v. !l'lon-
tamr, 442 U.S. 510, 518 n. 7 (1979). -

3: The g)~:hth .-\nwndmcnl Rci)Uires Tl111l A Scnleucln~: 
Court Gh:.c Careful,l'nrlicutn.-lzcd Considcmtinn To 
The Chnracler And llncl•~:rnund Of The llcfendnnt In 
Order 'lh Assess The f'undnmental Justice Of The 
Death l'enalty. This l'rinciple )Iandnles That No 
Child lie Sentenced 1h Die Unless 'l'hc Sentencing 
Cou;t Finds Thnl Tlui Child Is )fo.-ally Culpable 1h 
The Same Degree As An .-\dull ,\ml Thai The Child Is 
Beyond All lllltlC Of ltchahililalinn. 

The unique characteristics of capital punishment demand 
proceclurnl snfegmii"(Js in the "particulal"ized consideration of 
relevant aspects of the character aml1·ecord of each convicte1l 
defendant." 1\'t>oc/scm v. North Carolina, ~28 U.S. at 303 (plu-

' 
prosecutor's directions were those that mnsl be followed. Sec 1'/u
llkell v. /?:;Idle, 700 1•:211 1001, 1009-10 (5th Cil-. Wtl:l), rerl. tl"uictl, 
4G5 U.S. 11107 IIDH-1). 
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rality opinion). Ullimately, the infliction of death can only be 
understood ns a community\; judgment "that an individual has 
lost his moral ~nt!tlenlCIIt to live." Spuziano, 4GB U.S. at 469 
(Stevens, J., dissenting). W11en npplictl to a child of fifteen 
years, a death sentence must be understood as a decision that 
the condemned has lost his moral entitlement to grow. The 
deliberate ldlling of a human being by the state "is unique in its 
rejection ofJ-ehabilltulion of the convict as a basic purpose of 
cl"iminal justice." Flll1nan v. Georgia, 408 U.S. at 306 (Stew
art, J., concurring). 

Even the decisions of slate courts that uphold juvenile execu
tions, if due process is strictly observed, discuss the need for. 
grent care in reviewing such cases. This juclicially-imposcd 
restraint prevails because, in the words of the Mississippi 
Supreme Court, it is "deeply disturLiilg lhat·the life of a youth 
should be taken in punishment for his crime." 1bkman v. State, 
•135 So.2d 664, 672 (Miss. 1983), cert. tleniecl, 467 U.S. 1256 
(1984) (youth's death sentence upheld because of seve1·al 
aggravating circumstances and no mitigating circumstances in 
addition to age). 

The factor of youth must trigger a heightened scrutiny of 
both the sentencing process and the fundamental justice of the 
penalty in a particulm· case. Olduhonm is almost alone in its 
insistence thulthere is nothing special about il ~apit01l case in 
which n juvenile is certified to st:uul Lrinl ns though he were un 
~ult. • 

In Commonwealth v. Gr·een, 151 A.2•l 2JI (Pa. 1959), the 
Supreme Court of Pennsylvania held that age alone did not 

·justify life imprisonment rather than a death sentence. Bow
ever, in language that is most instructive in evaluating 
Oklahoma's treatment of lhc 1lcfemlanl in this case, the com-t 
also stated: 

[The defendant\;) age [of fifteen] is an important factor in 
determining the a\lpropriatencss of [a death penalty 
imposed for murder anclshouJ,J impose upon the sentenc
ing court the duty to be ultra-vigilant in its inquiry into the 
malw-up of the convicted mnnlere1: That youthful age is 



:IG 

an important factor is gmphicillly ill.u~trated by the fuel, 
that so fnr as our research can ascertain, no person under 
U.m age of .1G years ami onlyo~e persqn untler U1e age of Hl 
years has ever suffored the death penalty in this Common
wealth. 

• * * 
To what extent, if any did the court below measure the 
underslamling and judgment of this 16 year old bo;v? ... 
Beyond his age, the manner of the crime and Ius I.Q. 
rating the court below-unless the record contains g1:ave 
·omitisions-lmew 'nothing and made no inquiries to deter
mine the bacl1ground of this bof or what made him "tick." 
To the /JOssible argument that the defendant] could have 
but di• not p1·esenl such evidence, the UntiWCI' is clear: 
when a court sits·in judgment to clete1·mine whether a 15 
year old boy who' has committed an atrocious crime shall 
die in the electric chriir il is the duty of the courllo inquire 
and to exhaust every avenue of info1·mation that would 
inform it ofthe lylle of individual represented by that boy. 
Both the crimina1 act and the criminal himself must be 
thoroughly, completely and exhaustil·el;v examined before 
a court can exercise a sound discrctionm dcte1·milling the 
appropriate penalty. · 

* * * 
It iti manifest from this 1·ecm·d that two factors only led to 
the imposition of. the death penally-the mannm· of the 
murder ami the phlcatiou ot ... the public plaint. The 
cou1·t below in determining the npproprialc penalty con
sidel·ed the criminal act, but not the criminal himself nnd 
in so doing co'mmitted an abu~e of discretion. 

161 A.2d at 2-Hi-·17 (emphasis deleted). 

In the case at btu; as in Green, and despite Eddi11gs,lhe slate 
seells to inflict death on a boy for a crimu committed nt nge 
fifteen, even though: (i) there i~ utterly nothing in the record to 
suggest that thu death sentence is based on the individual 
chnracteristics nnd bacl1grouml bf the defendant; (ii) the sole 
bnsis for the denth sentence nppears to be the jury's horror nt 
the manne1· of the killing (without regard to extenuating 
motives); anti, most important, (iii) the verdict mul judgments 
of the Oldahoma conrls in this casu reflect n will to inflict tleath 
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I . 

·I 
I 
I 
I 

\ 

37 

just as if the crime had been committed by an adult, without· 
any meaningful assurance that jury, trial com'l or appellate 
COtH'lluol1ed UlllliS child defemlanl ill U ll'ay different than an 
adult accused of milrder. ·rhe colle~llve judglnent of the 
Oldahoma courts does not come to grips with two basic princi
ples: First, youth bears directly on the fumlnmentnl justice of 
the death penally, Skipper v. Sou/It Curoliua, 106 S.Ct. at JG7G 
(Powell, J., concurring); and secoml, that the youth of the 
defendaJll requires more careful and SCilSitive considm·ation of 
the defendaut's prospects for rehabilitation.JU 

Thi8 Court should insist that no child or adolescent should be. 
sentenced to die nnless a jury finds--beyond reasonable 
doublr-that the child is "both culpable and responsible in the 
superlative degree," Ridge v. Slc1le, 229 P. G-19, 650 (Old. Cr. 
1924), "absolutely incorrigible," Stale v. Tel see, 425 So.2d 1251, 
1258 (La. 1!!83), and a continuing threat to society. 11 'fhis test 
woultlmalle it clear that, in such cases us this, the sentence of 
death cannot rest merely on the nature of the crime-however 
brutal. It must also fit the character mul "moral ,b'llill" of the 

'"Cf Stute v. Vulencia, 132 Ariz. 2~8. 6·15 P.2d 23!1, 2~2(l!l82)("the 
age of the defendant, 16 utthe time of both crimes, is 'sufficiently 
substantial' to cull for life imprisonment instead of death."); State v. 
Maloney, 105 Ariz. 3•18, ~6-1 P.2tl 793, 803 (1970) ("(Wle feel com
pelled ... because defendant was only 15 yeurs of age at the time he 
kill~d, to also carefully examine the propriety of the ultimate penalty. 
here ...• "), ccrt. clenied, <tOO U.S. 841 (1970); St11lc v. Stewart, 197 
Ncb. 497, 250 N.W.2d &19 (1977) (sixteen year old's death sentence 
reduced to life because of his n~:e and back~:round); People v. Davis, 29 
·caJ.3d 814, 633 P.2d 186 (1!)81) (life imprisonment without parole 
should uot be imposed on offende1·s below the a~:e of ~ighteen); Slate 
v. To/see, 425 So.2d 1251, 1258 (La. 1983) (forty year imprisonment 
for rape was unconstitutionally excessive, absent·a finding that a 
seventeen year old was "absolutely incOITib<ible"). 

II Despite strenuons efforts by the prosecutinll attorney ·in this 
case, the jury ditl not Hnd that the defendant \l'onld commit more 
violent ucls. [JA 30) Thus, the execution of I his tleferulunt cannot be 
justified ns necessary fo1· incapacitation or specific deterrence. 
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defendant as carefully assessed through an indisputably relia
ble sentencing proceeding. See Zant v. Stephens, 462 U.S. 862, 
88/l (1983); Woodson v. N01•th CurQ/i1m, supm. 

This is nn offense by n juvenile-acting with three adults, 
including :m older brother-who wrongly believed that he 
should take the law into his own hands by murdering the man 
who had been beating his sister,l2 

As the prosecuting attorney argued without irony m· appre
ciation of Eddi1zgs' nearly identical language, the 1ll!fendant on 
trial·"was not n normal sixteen yeiu.- old." Eddi1zga v. 
Oklallimw, ,155 U.S. at IIG; compm·e id. with the prosecutor's 
closing argument at Tr. 865. Lilte Eddings, Thompson was a 
juvenile who experienced serious emotional and hehavioml 
problems. Bven Dt: Klein!> handwritten psychological t·eport 
refers to the defendant's history of substance abuse and to past 
beatings of the defendant perpetrated by the victim-to-be. Dt: 
Klein's report also provides a good description of the defend
ant's imnmtul'ity as rellected in the fact that "Wayne does not 
have enough ego to handle or to control his impulses .... "[R. 
491) 

Lilte Eddings, Thmi1pson was abused. Indeed, in this case, 
the defendant suffered from a habit of paint sniffing induced by 
the man the defendant later killed, from bentings at the hands 
of the same man, and {I'Om the emotional turmoil of violent 
family contlict cause< fin part by the smne man. Wh~n assessing 
the fundumental justice of the death sentence, it must not be 
forgotten that the defendant\; crime wus against a family mem-

t2The l'Cconlrcllects the lilwlihood that the 'J'hom1ison·~lann fam
ily!; anger played an important role in the murder. A child o1· adoles
cent who I; ills a family member may be responding, consciously m· 
unconsciously, to perceived f;mlily wishes. Sm·gcut, Chiltlreu ll'ho 
Kill: A Huuily Cmzsl'il'llcy, 7 Social Work 35 (1Uii2). 
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her in a dispute arising from extended, tragic, violent family • 
conllict.t3 

The sl~te !lf Oklahorrln used evidence ~f defendant's back
gTound-und particularly the psychological report-only to 
conclude that he knew the difference between right and 
wrong-or that he should have known. On this basis, the state 
court concluded that the defendant should be tried as if he were 
a'n adult. The stnte then bootst1·apped from tills decision to 
waive juvenile jul'isdiction to the conclusion that he ought to 
die fat· the crime of murder. 724 P.2d at 78-1. This conclusion 
denies th~ relevance of age and the youth's vulnerability to • 
these circumstances, and thus ignores the weight of precedent, 
tradition, and considerations of justice. It virtually repeats 
Oldahomn's error in Eddings, in \Yhich the Oklahoma Court of 
Cl'iminal Appeals "considered only that evidence to be mitigat-
ing which would lend to support a legal excuse from criminal 
liability." 455 U.S. at 113. 

'fhe imposition of the death penalty cannot, on the fl1cts of 
this case, be allowed to stand. Even ifthe Court does not decide 
that imposition of the death penalty against a person who was 
fifteen years old at the Lime of his offense is unconstitutional 
per se, this particular death sentence mnst be struck down as a 
violation of the Eighth Amendment. 

•a Thompson was !.'llilty ofmurdel'in tho first degree, but his crime • 
was not of the type llmt has prompletl recent national concern about 
juvenile violence. See, e.g., E:tl,/illgs v. Oklalwum, ~55 U.S. at 116, 
citing National Advisory Committee on Cz·iminal Justice Standards 
and Goals, Tusk .force Report 011 Jzll'clli/e Justice aud Delinquency 
Preveuliou 3 (1976). The record Is clear that Thompsons crime was 
not of "the most reprehensihlc classes of homicide known to the law,'' 
as defined in llidge v. S/nle, 229 P.2d at650, when "one takes the life 
of anothet' ngainst whom he has no grie1·ance, for the purpose of 
robbery, rape, or personal gain." And yet the jury, inlluenced hy 
gruesome photogn•phs that u zealous prosecutor u~cd sldllfully, con
demned 1'hompson to death on the basis of one finding-thai the 
crime was especially heinous, Cl'lld or atrocious. 
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THE HBJ.IABILI'l'Y OF 'J'IIE SENTENCING l'flOCESS IN 
'l'lllS CASE W1\S UNDI.;HMINED BY TilE i\mJISSWN OF 

I I I 'I 1 , 

IIIGIILY INI•'LA•MMATOitY EVmENCE TIIA'l' l'ltEJUIHCED 
1'11B DEFENDANT'S HIGHT'l'O FAin, FllLLJURY 

CONSIIHWATION OF ALL MITIGATING ClllCUMSTANCES, 
INCLUDING AGE. 

A. 'l'he l'rosccutiun Dcllhernlcly Used Inflammatory Evi
dence And Arguments 'l'u Conviricc '!'he Jury Not 'fo 
Weigh Dcfcndnntli A11e As A 1\litigal ing Circumstance.' 

In this case, the trial court admitted evidence descl'ibed by 
the Oklahoma Court of Cl'iminal Appeals as "gruesome," 
"ghastly," and "of lit:le probative value." 724 P.2d at 782-83. 
The evi1lence at issue, admitted over lhe objection of trial 
counsel, consisted of two colo1· photographs of the victim's 
body. 'l'he photographs we1·e talten after the recovery of the 
body from the Washita River, where it had been f01· almost one 
month. 72·1 P.2d at 782. 'l'he uppelhlte court had pmticularly 
harsh words for the prosecutor who offered the evidence: "We 
do not understand why an experienced prosecutor would risk 
reversal of the whole case by introducing such ghastly, col01· 
photographs with so ljttle pmbativc value." /d. Of course, the 
Com·t of Cl'iminal Appeals did understand that "[a)dmitting 
them into evidence served no pur·pose other· than to inllame the 
jury." Ill. Nevertheless, the cmnt upheld the judgmeut und 
sentence. The a.dmission of th~ pr·ejudicial evidence wus 
deemed harmless error· bccuuse evidence of the boy's guilt was 
strong. /d. ut 783. · 

The appellate cmut did not state specificully thut it would 
have been error to udmit the photogt·aphs in the penalty phase 
of the trial, but such a conclusion is clearly warranted. Under 
Oklahoma law, the same l'llles apply to the admissibility of 
evidence in the sentencing pha'\e of a trial us in the guilt phase. 
12 Ollla. Sial. § 2103. "In cases where the photographs in 
qnestion 1\cpict a gruesome scene, the trial conrtmust consider 
whether the pmhalive value of the pa1ticular photograph out
weighs the prejudice potentially accompanying its udmissiou 
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.. .'' Cooper v. State, 661 P.2d 905, !J07 (Oki.Cl: 1983). The' 
court already made an extremely strong finding as to prejudice 
und found little probative value with regard to guilt. 

This unequivocal finding of prejudice must carry over to the 
penalty phase. F\u·thermo1·e, the balance between pro
bAtiveuess nnd prejudice should remain the same. Admittedly, 
certainlufo1·malion may be pmbativc for the penalty phnse that 
would not be probative iull)e gt\ilt phase. lu particular, since 
one of Oklahoma's statutory aggmvating circumstances for 
invoicing the death penalty is that "[t)he murder was especially 
heinous, atrocious, or cruel," evidence speaking to that facto ... 
would be probative in the penalty phase. In this case, howeve.._, 
ih~re was already evidence, in the form of defendant's state
ments to two witnesses and the medical examiner's report, that 
fully addressed the question of the manner of the killing. See 
State v. Poe, 441 P.2d 512 (Utah HlG8) (abuse of discretion to 
admit color slides of autopsy when all facts already presented 
by medical and lay testimony). Even if the photob•Taphs of the 
victim's remains were minimally probative, they were merely 
cumulative. "[W)heu the photos are merely cumulative ... , 
that fact must enter into the probativeltlrejudice balance." 
'lbbler v. State, 688 P.2d 350, 356 (Oki.C1: 198~). 

'l'he admission of the photographs, even in the penalty phase, 
was errOl: I nd~ed, these gnlCsome, inflammatory Jlhotographs 
were even more prejudicial in relation to capital sentencing 
procedure. 'fhesc gruesome photogra]Jhs concentrated th. 
attention of the jury on the effects of post-mortem decomposi
tion rather than tile eircumstunces of the murder. Here, the 
photographs depicted not only the effect of the !tilling but also 
the effect of almost one month's immersion in the Washita 
River: No juror could help but have his m· her attention divert-
ed from the real issue of the defendant's moral guilt. 

The error was compounded by the prosecutor's remar·lts 
during the penalty phase. Ilis conduct and tactics were not 
subtle. In closing urgtrment, the prosecutm· used the inflam
matory evidence to distract theju1·y from what he described ns 
"the problem": "[W)hat to do with a guilty person who has 
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killed somebody else that is sixteen years old." ['I'r 8·1!!] 'fhe 
admission of the prejudicial cviclence and the repeated empha
sis on t.hat evidence, coupled with the prosecutor\; remarlcs, 
ma~le it cxtrem~ly unli,lcely that the jury, treated peti!jonel·'s 
youlh ris a mitigating facto1· of great weight. Nclt only were the 
gruesom!l photographs liltely to distract the jury's attention 
fmn1 any mitigating circumstances, the prosecutm· specifically 
used the phutograph8 in an at tempt to prevent the jury from 
considering petitioner's youth in mitigation. The prosecutor 
retieatcdly tried to deny the llefendnnt's youth by arb'lling that 
he was an adolescent only in years./c/. After using the inflam
matory photographs, photographs that "served no purpose 
other than to inflame the jury," 724 P.2d at 782, during a 
detailed nnd graphic desc1·iption of the crime, the prosecuto1· 
clima,ed his argument: ''Its not the sixteen yem· old, folks, that 
can do that." (Tr. 865) 

The prosecutor's comments were an obvious and successful 
attempt to subvert this Court's commaud that the age "of il 
minor is itself n relevant mitigating factor of great weight." 
Edclings, •!55 U.S. at 1!G. The jury recommended the death 
sentence on the sole basis of one statutory aggravating factor
that the murder was especially heinous, cruel and atrocious. 
[Tr. 870] '!'he admission of the photogn1phs "served no purpose 
other than tn in/lame the jury." 72,1 P.2d at 782. Thus, it was far 
more li11ely that the jury would decide to inflict death despite 
defendant\; age. Mm·eove1·, even with this inflammatory evi
dence, the jury had gTeat difficulty in reaching its conclusion 
that the aggravating ch·cumstancQwas present, as shown by 
the jury\> request fm· further instruction on mitig>)lion and on 
the avail>tLility of parole if the death penalty were not imposed. 
See Supplemental Instructions Nos. 12 und 13. [JA at28·29) In 
this context, while any error with regard to b'ltilt or innocence 
may have been harmless, the etTOI' in the penalty phase was not 
harmless. 

ll. '1\·ial Court Errors l'rcju~icing Jury llclihcmtions 0\'cr 
'l'hc llcath Penalty Arc Constitutionul Errors. 'l'hcy Can· 
not Be l>isre~nrded As Merely Harmless. 

Imposition or the death penalty is excessi\>e, sevet·e, cruel 
ancl unusual if it is not based on a careful moral inquiry into the 
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culpability of the accused. The punishment must not only fit the • · 
crime, it must fit the accused. Sue Lock ell v. 0/lio, 438 U.S. 686 
(1!!78); Woodson v. North Ca1·olina, supm; Ruhorts v. Loui
s!alw, 431 u.s. 633,637 (1077). Thejni·y\; roli!ln a~sessinkthe 
fairness of the most severe of penalties requires full, fair, care
ful consideration of all mitigating circumstances-without pas
sion m· prejudice. 

[E]vidence about the defendant's .. background nnd 
cliat:ncter is re\e\>allt because of the belief, long held by this 
society, that defendants who commit criminal acts that are 
attributable to a disadvantaged background, or to emo
tional and mental problems, may be less culpable than 
defendants who have no such excuse. This emphasis on • 
culpability in sentencing decisions has long been rellected 
in Anglo-American jurisprudence. As this Court observed 
in Eclclinys, the common law has struggled with the prob-
lem of developing a capital punishment system tliat is 
"sensible to the uniqueness of the individual." ... Lockett 
and Edclings reOect the belief that punishment should be 
dh·cctly related to the personal culpal>ilitr of the cl'irninal 
defendant. T/ms, the so11tence imposec at the penally 
stape should rejloct a reasoned moral response to the 
c/e}e111lant's backgrouncl, characle1; allll c1i111c miller than 
mere sympathy Ol' emotion. 

Califomia v. Bmwn, 107 S.Ct. at.841 (O'Connor, J., con
curring) (emphasis ndclecl). This Court has strcssecllhat the 
"'qualitative difference between death unci other penalties 
calls fo1· a grcuter deg1·ee of reliability when the death sentence 
is imposed."' Zan/ v. Step/tens, 462 U.S. at888 (quoting Lock-. 
ell v. 0/rio, 438 U.S. at 60,1 (plurality opinion of Ilurge1; C.J.)). 

This Court must not rely on some speculative possibility that 
the jury might still have decided to sentence a fifteen year old 
defendant to die without the prejudicial e,•itlcnce. Such n con
clusion would be particularly unwarranted in this case, where 
the jury had difficulty in imi)Osing the death 11cnaltydespite the 
prejudicial evidence. 

If this Com·t views this cuse as a whole, the totality of the 
trial court's constitutional enors in this case-its impropea· 
jury instructions, its tolerance of the pmsecutm·\; waming to 
jurors not to let the boy\l youth "interfe1·e" with delibemlions, 
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its ndmis~ion of inflammatory evidence, and its tolerance fm· 
. the )Jl·osecutor's use of the photographs-ui1dm·minetl the 
reliability of the Eentencing procedure. Caldwell v. Mis
sissl!lpi, ·172 U:S. _, 105 S.Ct. 2li33 (Hi85). 'l'hmlgh these 
errors rendered the sentencing phase of the trial fundamen
tally unfair, contrury to the state's brief in opposition to the 
writ of certiorari, the propel' test is not "fundamental unfair
ness." Caldlt'ell,demonstrates the significance-and the consti
tutional chal·acler-!\fthe elTOrs in this dse. Jndeeil, Caldivell 
is applicable here for the same reasons articulated by this 
Court when it distinguished the case from Dlll·dcn v. Wain
wdght, _U.S._-, lOG S.Ct. 246•1 (1986). 

The constitutional elTOI'S in this case, like the prosecutor\; 
comments in Cnltlwcll, involved evidence, a1·guments and 
instructions that created an "intolerable dange1·" that the jury 
would misconceive its duty and the law. Calc/well, 106 S.Ct. at 
2G•ll. E~pel'ially in light ofthe trial court's responsibility for the 
errors, the prejudicial evhlence as used by the prosecutor 
combined with the erroneous instructions gn!ally increased 
the chance that these errors would affect sentencing. Finally, 
the trial judge's el'l'Oneous instruction during the guilt phase of 
tJ·inl that defendant wns certified as an udult mttumlly misled 
the jury not only as to the facts, but also into believing that itti 
role wns fa1· less impo1tant thnn it was. Aftm· all, if the defend
ant was a bona fide, "certified" adult by prim· stale decision all(! 
the jury could decide for itself "what is mitignting," the jury 
could not help but believe that it.s responsibility for weighing 
age in a lllul'e tnreful nnd sensitive way was reduced-even 
preempted by a pl'ior certificntion. Compare Cilldwell, 105 
S.Ct. 2G•JH2 with Darden, 106 S.Ct. at2473n. 15. 

As thi~ Conrt slated in Zaut v. Stepheus: 

"It is or vital importance to the clefendatlt nnd to the 
community that any decision to impose the denth sentence 
be, awl appear to be, busecl onrensonmther Limn en price 
or c1not ion." Gr.n/JWl' v. F/oridil, 430 U.S. 3-l!l, 358 (1977). 
1'hus, ulthough not every impel'fcction in the delibet·ath·c 
proce~s i~ sufficient, even in a capital case, to tiel aside a 
state-court jud!\ment, the severity of the sentence man-
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dates careful scrutiny in the review of any colorable claim ' 
of errOl'. 

I' 1 ] ' 1 1 I 1 1 I 

462 U.S. at 885. In this case, the deliberation~ of the Court of 
Criminal Appeals did nothing to ensure the reliability of the 
sentencing procedure. The appellate court was required to 
decide "whether the sentence of death was imposed under the 
influence of passion, p1·ejudicc or any olhc1· arbitrary fuctor.'' 
21 d!da. Stat. § 701.13. 'fhough llui cimrt dill discuss the man-
ncr in which the defendant conunilted this mnrde1; on this 
crillcal issue of prejudice and passion, the courtl\ill not e,·en 
consider the effect of the photo~•Taphs which it had already • 
described as inflammatory and prejudicial.ll 

The cry for retribution against Wayne Thompson was the 
result of inflamed passions, not a curefill assessment of moral 
guilt. Howeve1; the proud tradition of this nation and this 
Court is to resist excessive passion and to pursue a more 
reasoned justice unde1·law. Moreovm·, this tr:ulition is deeply 
rooted In the framers' hopes fo1· the Bill of Hights. Inn letter to 
Jefferson in Parjs, 1\Iadison expressed doubts whether the 
"parchment barriers'' of declared rights would be effective in a 
republic. Jefferson replied that Madison ovcrloohed the !ega\ 
checl1 that a bill ofrighls would place in an independent judici-
ary, which, Jefferson continued, would be unaffected by "the 
'ci1•ium ardornramjube11tiu-m' "-a phrase from Hm·ace, "the 
frenzy of ... fellow citizens bidding what is wrong." Lettet· 
from Thomas Jeffe1·son to James Madison (ll!:u: 15, 1789), re- • 
priutell in Tl!omns Jefferson: Wl'ith1gs 9~2. 94:~ (M. l'etcrsen 
ed. 198•1); Horace, Odes Ill, 3:1 (C. Bennett trans. 1939). No 
phrase could better illuminute the need for the judiciary to 
restrain inflamed cries for the execution of children mul adoles
cents. 

u At a minimum, the Oklahoma Court ofCI'iminul Appeals must be 
required to rule on the errol' invol\'ecl in the admission of the pho
togTn)lhs with regnnl to the peuulty phuse. While that cou1"1 held that 
the el'l'ol· wns hunnless with l'egnrd to the dete~·minntion of guilt, it 
matle no holding on the luu·m cnused with regunlto the imposition of 
the denth Jlenalty. 
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Ill. 

TO VJNIHCA'J'E AMEHJCAN TRADITIONS OJ.' SPECIAL 
'l'ltEA'l'nJEN'l' OJI JUVENI(.E OF:FENDEilS, 1'1JJS COU1t1' 
i\JiJST J'lll~VEN'I' 'J'J)g EXECUTION Ol•' figJ(SONS l•'dll 
Cltl~l gs COM~111·mn BELOW A SPECJPJJm AGE. 

Plainly, the issues respecting the admission of prejudicial 
evidence, along with the other constitutional Cl;l'm·s, such ns 
the jury in;tructions, pr~vfde this Comt with nan·ow gmunrls 
for 1·eversing the judgment. below. Howevet·, these facts also 
illustrate the inadequacy of current pmtections for juveniles in 
capital cases. 

The case at bar is an excellent example of how the youth of an 
offender can be lost in the complex, emotional sentencing stage 
of a capital case. Despite this Comt's requirement that chron
oloi,oical age be gi\'en great weight as a mitigating factor, pres
ent procedures pmvide no assurance that the stale courts will 
respect this requirement. 'lb justify u retributive death sen
tence, the prosecution must proi'Oke rage. Although the Court 
has insisted that careful considerations must be given to youth 
as a mitigating factor, see Eddings, rage, by its nature, makes 
rational, sensitive, careful assessment of extenuating and miti
gating factors difficult if not impossible. "{W)hen 11 life is ut 
stalw, emotionalism often infects the conduct of the trial itself." 
Slole v. Maloney, 105 Al'iz. 348, 46,1 P.2d 793, 80:1 (1970) 
(reversing death sentence of fifteen year old convicte1l of 
murdet:). 

At a minimum, this Court should reaffirm and clarify 
Eddh1gs to insist thnt juries be clearly instructed thnt youth is 
a mitigating facto1· of great weight o11<l that anmlolescent shall 
not be condemned to de<1th unless aggravating circumstances 
plainly oulwei~h the undeniable, critical mitigating factm· of 
youth. And yet, mere reaflinnation of Eddings seems an inade
quate response to Oll!nhoma's 'continuing disrcgnrd for the 
principles of Ec/diugs that the young must be judged mol'C 
carefully ami perhaps punished less harshly than adults. This 
case illuminates the need fot· a better standnrd to protect this 
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nation\; traditions of decent restraint in the punishment of the' 
young. 

'11te <lnly effective means of ~revcnting juvenile executiol1s 
that are prompted by a prosecutor-induced rage Rnd Inade
quate state appellate court review-in defiance of this Court's 
rulings-is an enforceable principle of t·estraint, such as a 
minimum age. See, e.g., Greenberg, Cnpitnll'unisl!ment as a 
System, !ll Yale L.J. 908 (l!J82); Note, 1'he Decency ofCaplial' 
Punishment for Minol's: Contempom1·y Slanclanis and the 
Dignily of J-uveniles, 61 Ind. L.J. 757 (1986). 

When fundamental values such as those secured by the Bill. 
of Rights are at stalte, one of the principal challenges of consti
tutional interpretution is to develop •·ules that do not "leave the 
utmost latitude fot' evasion." The Feel era/ is I No. 8~ at 580 (A. 
Hamilton) (J. Coolte eel. l!lGl). Although the judicial role is 
limited by the pl'inciples of federalism and 1lemocracy, Gregg v. 
Geol·yia, 428 U.S. 153, 174-76 (1976) {opinion of Stewart, 
Powell and Stevens, J.J.), there is special need and justification 
for judicial intervention in a case such as this. 

First, the prohibition against ct·uel and unusual punishments 
cannot be interpreted without carefulregal'd for this nation's 
traditions and sense of decency. A principle restricting the 
execution of children and adolescents is rooted in this nation's 
traditions of juvenile justice and its tt·aditions of decent 
rest mint in the assessment of moral guilt of children. Similar. 
humane traditions accounted fot· the Eighth Amendment in the 
first place. See gellemlly Comment, 1'/te Eighth ilmendmeut, 
lleccaria, and the Eulighlemuent: A 11 ll istol'ica I Justijicali011 
for the Weems v. United Stales Enessit·e Ptwislnnent Doc
trine, 2.1 Duff. L.Rev. 783 {1975). The Eighth Amendment is 
one of a few constitutional provisions lliat seem explicitly to 
mandate an ong·oiug seat·ch fm· evolving principles of humanity 
and decency. Weems v. United Slates, 217 U.S. 3'1!l, 378 (1910); 
Gregg v. Georgia, 428 U.S. ut173.(plurulity opinion of Stewart, 
Powell, um) Stevens, J.J.); J. Ely, Dewuc!'acy allll Dislntst 
13-14 (1980). 'l'he framers adopted the prm•ision ovet· objections 
that it wus "too indefinite," ulthough even opponents admitted 
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that "the clmtse expt·essed a b'l'eat deal of humanity." 7 Annals 
of Co'ng. 76·1 (1789) (remm·l<s of Representatives Smith and 
Liverm?re), disCJtssed i111Vecms,v1 United StrVas, 2~7U:S. at 
368-69 ami Famwn v. Georgia, ·108 U.S. at 213-45, 262-63. 

Second, the search for pl'inciples of humanity and decency to 
illuminate the meaning of the Eighth Amendmeut must be, at 
least in pat'l, a judicial search. When the Eighth Amendment 
was pt·opo;cd as part of the Bill of Rights, it was hoped thut 
"independent tribunals of justice [would) considet' themselves 
in a peculiar manner the guardians of those t·ights." Address of 
James Madison to the U.S. House of Representatives (June 8, 
1789), repriuletl in5 The Writings of James A1aclison385 (G. 
Hunt erl. l!JO·I). This nation maintains a distinctive tradition 
that out· courts have special responsibility for reviewing the 
procedures by which government uses cl'iminal pt·ocess and 
legal punishments to enforce the law. 

Pinally, this special judicial role is designed to protect the 
role of t·e:tson and integrity in govemment\; usc of criminal 
process to enforce law. The cout·ts' "essential quality is l!etuch
ment, founded on imlependence." G1·egg v. Georgia, <128 U.S. at 
175 (opinion of Stewart, Powell nnd Stevens, J.J.) (quoting 
Dennis v. Un iled Stale:;, 3'll U.S. ·194, 525 (1951)(Frankfurter, 
J., concurring)). This truth not only restrains the courts; it 
must g11ide them. 

The ban on cruel and unusual puuishments implicates not 
only legi~lative policy; it is a rule of procedut·c limiting the 
meuns by which government nmy enforce the law. If our tralli
tions justify special protections foi· children, they justify effec
tive special protections. In this context, a pl'inciple of decent 
restraint-a minimum age for the upplication of the death 
penalty-is not merely a nwttet· of policy. ll is a fundamental 
mattm· of justice to the individual as defined by our traditions 
und om· sense of humanity. 

It tool1 no violent stretching of democratic theory to sup
pose <Ill expectation on the part of the people that, Ill 
employing the criminal sanction, the politic:tl bnonches 
would altide the judge's sense of what was mete and decent 
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in the way of procedlll'e, just as they abided the discretion 
of the jury. And, if the supposition coucerning popular 
e~pec;taljO)lS sl!O\IId ,Pro.~~ Wf~,u.g, t!W!I !)10 ju~tifi~,ntton of 
that judtctnl funclion was that crunmal pro·cednre . , . 
ruised questions of elemental justice to the individual, not 
of social policy. 

A. Biclrel, The Supreme Court and the Idea of Progress 32 
(1970). 

TragicHIIy, past efforts of this Court to ensure respect for the 
nation\! traditions in regard to youthful offenders, Erldiugs, 
have been disregarded by at least one "state[\;] courts ... 
charged with the front-line responsibility fot· the enforcement 
of constitutionalrigh~s." Gideon v. Waiuwl'ight, 372 U.S. 335, • 
351 (1963) (Hm·lan, J., concurring). Such disregard "in the long 
run will do disservice to the fedeml system." Jrl. Indeed, 
executions of children and adolescents in the absence of any 
moral consensus favoring such punishment will erode respect 
for law and for the retributive goals of capital punishment. 
"Civilized societies will not tolerate the spectacle of execution 
of children." American Law ln~titute, Model Penal Code 
§ 210.6 commentary at 133 (Official Dr<lft and Hevised Com
ments 1980). In this case, a principle of decent restraint will 
protect our children and adolescents from tragic mistakes 
cuused by the unpredictable effects of rage. It will also protect 
the nation's traditions of Justice for the young. 

CONCLUSION 

Petitioner respectfully t·equests that this Court reverse the • 
judgment of the Oklahoma Cmu'l of Criminal Appeals insofar 
as it affit·med the death sentence in this case, vacate the death 
sentence, and gmnt such other relief as it deems appropriate. 

Respectfully submitted, 

HAnnY F. TEPI(EI!, Jn. 

(Appoi11tetl By 111is Court) 
KEVIN W. SAUNDEI!S 

College of Law 
University of Oldahomn 
300 Timberdell 
Nol'lltan, Oldahoma 730I!J 
(.105) 325-46!)9 

VtCTOit L. STI!EIU 

Cleveland-M m·sl1all 
College of Law 
Clevelaud State University 
Cleveland, Ohio 44115 
Counsel {or Pctitiollel' 
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APPENDIX A 

Pertinent Oldahoma Statutes Hespccting Definition 
of ''Child" And Trial Of Children A6 Adults 

10 Olda. Stat. § 1101 

When used in this lille, unless the context otherwise 
requires: 

1. "Child" means any person unum· eighteen (18) years of 
age, except for any pe1·son sixteen {16) or seventeen (17) years 
of age who is charged with murder, kidnapping for purposes of 
extortion, robbery 11'ith a dangerous weapon, rape in the first 
degree, use of a firearm or other offensi1·e weapon while com- • 
mitting a felony, a1·son in the first degree, burglary with 
explosives, shooting with intent to kill, manslaughter in the 
first degree, or nonconsensual sodomy. 

Amended by Laws 1982, e. 312, § 13, operative Oct. 1, 1982; 
Laws 1984, c. 120, § 1, emerg. eff. April 10, HlS-1. 

10 Olda. Stat. § ll0!.2 

A. Any person sixteen (JU) or seventeen {17) years of age 
who is charged with murde1·, kiunapping for purposes of extor-
tion, robbery with a dangemns weapon, rape in the second 
degree, use of firearm or other offensive weapon while commit-
ting a felony; nrson in the first degree, burglnt·y with 
explosives, shooting with intent to ldll, manslaughter in the • 
first tlegTee, or nonconsensual sodomy, shall be considered as 
un adult. Upon the arrest and detenti!lll, :;flch sixteen- 01'. 

seventeen-year-old accused shull have all the statutory and 
constitutionnl rights and protections of nn ;ulult accused of a 
crime, but shall be detnined in a j;til cell Ol' ward entirely 
separate from prisoners who ure eighteen (18) years of age 01' 

OVCI: 

B. Uponlhe filing of an information against such nccused 
person, a wurrnnt shall be issued which shall set forth the 
rights of the accused 11erson, and the rights or the parents, 



~ .. 
uardian m· next friend of the accused person to be present at 
he prelhnin:u·y hearing, to have nn :ittomey p1·ese1it and to 
alte application for certification of such accused person us a 

hihl to the juvenile division of the district cour~. 'l'he wa1-rant 
h~H be piw~onully sm·vecl together with a ccrtitlM col1y of the 
fonnnlion on the accused pm·son and on the parents, guard
n or next friend of the accused person. 

C. The nee used person shall file u motion for cmtificutiou us 
child before the start of the criminal prelimin:wy hearing. 
(lOll the filing of SUCh motioll, the complete jUVCilile I"CCOI"d of 

he accused shnll he mnde amilable to the dist1·ict attorney and 
he accused person. · 

At the conclusion of the stnte\; case at the criminnl prelimin
ry hearing, the accused person may offer evidence to suppmt 
he motion for certification as 11 child. 

11'he court shall rule on the ce1:tilication motion of the accused 
'crson before ruling on whether to bind the accused over for 
idul. When ruling on the certification motion of the accused 
lcrson, the court sh;lll give consideration to the following 
,uidelines, listctl in orde~· of importance: ' 

II. Whether the nlleged offense was committed in nn 
•m-ressive, violent, premeditated or willful manner; 

1
1

2. Whethnr the offen;e was against persons or pmpcrty, 
realer weight being given for retaining the nccused person 
·

1

ithin the adult criminal system for offenses ugainst pe1·sons, 
_;peciully if pe1·sonnl injury resulted; 
' . . 
13. The record aiHI pnst hist01·y of the accused person, 
.•tlurling previous coutatts with law enforcement agencies ami 
!,•enile or cl"iminal courts, pri01· periods of p1·ubation nnd 
immitments to juvenile institutions; and 

1(1. The prospects for adequate protection of the public if the 
-

1

cused pe1·son is prol'essecl throng\ the juvenile system. 

i'J'he court, in its d~cision ou the ce1tification motion of the 
cused persnn, necclnot detail responses to ench of the nbove 
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conside1·ations, but shall state that the com·t has considered 
each of the guidelines hi reaching its decision. 

D. Upon completion df the m·imi,1ial prellminary hearing, if 
the accused pei·son is certified as a child to the juvenile division 
of the district court, then all adult court rec01·ds relative to the 
accused person and this charge shall be expung-ed and any 
mention of the accused person shall be removed from 11ublic 
record. 

Laws 1978, c. 231, §I, eff. Oct. 1, !978; Laws 1979, c. 257, §2. 
[Subsequently Amended by Laws 1985, c. 278, § 1, eff. Nov. 1, 
l!J85; Laws 1986, c. 179, §2, eft: Nov. 1, 1986] 

10 Okla. Slut. § lll2 

(a) Except as otherwise provided, a child who is charged 
with having violated any state statute or municip;ll ordinance 
other than those enumerated in Section 110-1.2 of this title, 
shall not be tried in a criminal action hut in a juvenile proceed
ing. If, during the pendency of a criminal or quasi-criminal 
charge against any person, it shall be ascertained that the 
person was n child at the time of committing the alleged 
offense, the district court 01· municipal court shall transfer the 
case, together with all the papers, documents and testimony 
connected therewith, to the juvenile division of the dist1·ict 
court. The division making such transfer shall order the child 
to be taken forthw"ith to the place of detention designated by 
the juvenile division, to that division itself, or rele:1se such chilli 
to the custody of some suitable person to be brought before the 
juvenile division. However, nothing in this act shall be con
strued to prevent the exe1·cise of concurrent jurisdiction by 
another division of the distl"ict court or by municipal courts in 
cases involving children wherein the child is clm1·ged with the 
violation of a state or municipal trnffic lnw or ordinance. 

(b) Except as otherwise pro\·ided by law, if a child is 
charged with delintjUency as a result of an offense which ivould 
be a felony if committed by an adult, the court on its own 
motion or nt the request of the district att01·ncy shall comlucl a 

• 

• 
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tll'elimimu·y hearing to determine whether m·not there is pros
ecutive me1·it to the complaint. If the com'l finds that pros
ecutive merit exists, it shall continue the hearing for a suffi
cient period of time to wn<luc~ an inveslig~tiuh and fm'ther 
hearing to deternline the r!rospects for re':lsona!Jie rehuhilita
tion of the child if he should be found to have committed the 
alleged act 01: omission. 

ConsiderHtion sh;d he given to: 

1. The seriousness of the alleged offense to the commm1ity, 
and whether the alleged offense was committed in an 
aggressive, viol~nt, p1·enwtlitated or willful miuu1e1·; 

2. Whether the offense was against persons or properly, 
greater weight being given to offenses against persons 
especially if personal injury resulted; 

3. 'l'he sophistication and maturity of the juvenile and his 
capability of distinguishing right from wrong as rletermined hy 
consideration of his psycholog·ical evaluation, home, environ
mental situation, emotional attitude and pattern of living; 

' 
4. The record and previous history of the juvenile, includ

ing previ(\U~ contacts with community agencies, law enforce
ment agencies, schools, juvenile courts ami other jurisdictions, 
priot· periods of pl'oh~ltion or prim· commitments to juvenile 
institution~; 

5. The prospects fm· adequate pl'otection of the public and 
the li11elihood of reasonable l'ehaLilitation of the juvenile if he is 
found to have commilled the alleged offense, Ly the usc of 
procedures and facilities cunently available to the juvenile 
court; and 

G. Whether the offense occurred while the jm·enile was 
escaping or in UJI escape status from an institu.tion for delill
quent children. 

Aftet· such investig;ttion tllld \~earing, the court mny in its 
discretion proceed with the juvenile proceeding, o1· it shall 
state its nwsons in writing ami shall certify that such child shall 

•. 
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he held accouutn!Jie fol' its acts as if he wcrq an adult and shall ' 
he held for proper criminal procoediugs for the specilic offense 
charged, ll¥ any oU1C1' division of the court whicli i~ouli:l h:h·e 
trial jurisdiction of such offense if committed by an adult. 'fhe 
juvenile proceeding shall not be dismissed until the criminal 
proceeding hus commenced and if no criminal proceeding has 
commenced within thirty (30) dttys of the tlutc of such celtifica
tion, unless stuyed pending· appeal, the court shall pl'Oceed 
with tlui juvenile pi'Oceecling and the certification shall lapse. 

Hnol inclucled in tlw origina·l ~;ummons, notice of a hearing to 
conside1· whether a child should !Je certifietl for trial as au adult 
shall be given to ull pet·sons who are required to he served with • 
a summons at the commencement of a juvenile pl'Oceeding, hut 
publication in a newspaper when the atld1·ess of a person is 
unlmown is not required. 'l'he purpose of the hearing shull be 
clearly staled in the notice. 

(c) Prior to the entry of any order ofatljudication, any child 
in custody shall have the same right to be released upon hail as 
would an udult under the same circumstances. 

(d) Any chiltl who has been certified to stand ttial as an 
mlult pursuant to any cerlific;ttion pi'Ocedure provided by law 
and is subsequently convicted of the ullegctl offense m· against 
whom the imposition of judgment nnd sentencing has been 
defcrrml shuU·bc tried as nn adult in nil subsequent criminnl 
prosecutions, ami shu II not be subject to the jurisdiction of the 
juvenile comt in any further Jll'ocecdings. • 

(e) An orde1· either certifying u pe1·son a~ o child pursuant 
to subsection (b) of this section 01· denying such certification 
shall he a linal ordet; appealable when entered. 

Laws 1968, c. 282, § 112, cff. Jan. 13, 19li!J; Laws 1973, c. 227, 
§ 1, em01·g. eff. Muy 2-1, 1973; Laws 1974, c. 35, § 1; Laws 1974, 
c. 272, § 2, em erg. eff. May 29, 197<1; Law~ 1 !177, c. 79, § 2; Laws 
1978, c. 231, § 2, efl: Oct. 1, 1978; Laws l!J79, c. 257, § 4; Laws 
1981, c. 141, §I. 
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PEit'I'INEN'l' OICLAIIOiiiA S'I'ATUTES RESPBCTING FIHST 
llBGllEE MUHDEI~ AND DEATH PEN:\J.:I'Y 

21 bltla. Slat. § 701.7 

A. A pet·son commits murder in the first degree when he 
unlawfully and with malice aforethought causes the death of 
anothet· human being. Malice is that deliberate intention 
unlawlitlly to lake away the life of a human being, which is 
manifested by extemal circumstances capable of proof. 

B. A person i1lso commits the crime of murcler in the first 
degree when he tnkes the life of a human being, rcgm·dless of 
malice, in the commission of forcible rape, robbery with a 
dangerous weapon, lddnnpping, escape from lawful custody, 
first degree burglary m· first degree at·son. 

C. A person commits murder in the first degree when the 
death of a child results from the injuring, torturing, maiming 
or using of unreasonable force by said person upon the child 
pursuant to Section 8•13 of this title. 

Amended by Laws l!l82, c. 279, § 1, operative Oct. '1, 1982. 
Approved May 21, l!l82. Emergency. Section 2 of Laws 1982, c. 
279 provicles for an operative date. 

21 Olila. Stat.§ 701.9 

A. A person who is convictell of or pleads g11ilty or nolo 
contendere to murder in the first deg1·ee shall be punished by 
death or by imprlsonmenl for life·. 

Laws l!l7G, Jst Ex.Sess., c. I,§ 3, eff. July 2-1, 1!176. 

21 Ole! a. Stat. § 701.10 

Upon conviction or adjudication of guilt of a defendant of 
murde1· in the first degree, the court shnll conduct a separate 
sentencing proceeding to deterlnine whether the defendant 
should be sentenced to death or life imprisonment. 'l'he pro
ceeding shnll be conducted hy the trial juclg·e before the trial 
jury ns soon ns practicable without pt·esentcncc investigation. 

.. 
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If the trial jury has been waived by tbe defendant amlthe slate,.' 
or if the defendant pleaded guilty or nolo contendere, the 
sentencing \n·oceeding shull.be contluctetl IJefm·e the cohrt. In 
the sentencing pl·oceeding, evidence may l.Je presented as to 
any mitigating circumstances or as to any of the aggravating 
circumstances enumerated in this act. Only such evidence in 
aggravation as the state has made lmownto the defendant prior 
to his ll~ial shall be admissible. However, this section shall not 
be construed to uuthorize the introduction of any evidence 
secured in violation oflhe Constitutions of the United Stales m· 
of the State of Oillahoma. 'J'he slnte undthe defendant or his 
counsel shall be permitted to present argument for or against. 
sentence of death. 

Laws 1976, 1st Ex.Sess., c. I, § 4, eff. July 24, 1976. 

21 Ollla. Slat. § 701.11 

In the sentencing proceeding, the statutory instructions as 
determined by the trial judge to be warranted by the evidence 
shall be given in the charge and in writing to the jury for its 
deliberation. 'fhejury, if its verdict be a unanimous recommen
dation of death, shall desig11ate in writing, signed by the fore
man of the jury, the statutory aggrm·ating circumstance or 
circumstances which it unanimously founcl beyond a reasonable 
doubt. In nonjury cases the judge shall mnke stich designation. 
Unless at least one of the statutory agb'l'amting circumstances. 
enumerated in this act is so found or if it is found that any such 
aggravating circumstance is outweighed by the fine ling on one 
or more mitigating Circumstances, the death penally shtlllnot 
be imposed. If the jury cmmot, within a rca:;onable time, agree 
as to punishment,lhejudge shall dismiss the jury nnd impose a 
sentence of imprisonment fot·life. 

Laws 1!176, 1st Ex.Sess., c. I, § 5, eff. July 2~. 1976. 

21 Ollla. Stnt. § 701.12 

Agb'l·avating circumstances shall be: 
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1. '!'he defendant was previously convicted of a felony invol
ving the use Ol' threat of violence to the person; · 

2. '!'he defendant lmowingly created a great risk of death to 
mo1·e thun tllltl person; 

3. The person committed the murde1· for remuneration Ol' 
the )ll'Omise of 1·emuneration or employed another to commit 
the murder fm· remuneration or the promise of remuneration; 

•J. 'l'lui murdm· was especially heinous, atrocious, Ol' cruel; 

5. The murde1· was committed for the pm·pose of avoiding 
or preventing a lawful arrest or pmsecution; 

6: The mu1·der was committed by a person while se1·ving a 
sentence of imprisonment on conviction of a felony; 

7. '!'he existence of a probability that the defendant would 
commit criminal acts of violence that woul!l constitute a con
tinuing threat to society; or 

8. The victim of the murcler was a peace officer as defined 
by Section !lD of Title 21 of the Oklahoma Statutes, or g11anl of 
an institution under the control of the Depm'lment o( Correc
tions, an!l such person was killetl while in pet·fonnance of 
official duty. 

Laws 1!!76, 1st Ex.Se~s., c. I,§ 6, eff. July 2-1, I!l76; Laws I!l8!, 
c. 147, § 1, mnm·g. eff. May 8, 1981. 

21 Old a. Stat. § 701.13 [as it existed at time of petitioner's 
crime and trial.)' 

A. Whenever thol death penalty is imposed, and upon the 
judgment becoming tlnnl in the trial court, the sentence shall 
be l'el'iewed on the record by the Oklahoma Court of Criminal 
Appeals. The clerk of the trial court, wilhin ten (10) days after 
receiving the transcript, shalltrnusmit the entire record and 
transcl'ipt to the Oklahoma f:ourt or Ct·iminal Appeals 
togethet· with a notice prepared by the clerl; and a report 
prepm·ed by the trial judge. The notice shall set forth the title 
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nnd qocket number of the cnse, the nmne of the defendant and 
the name and address of the atlomey, a narrative statement of ' 
the judgment, the offense, and the punishm~nt prescribed. 
'l'he report shaH be in the form of a slnn1lm·cl qtlestionnuire 
prepared and supplied by the Oklahoma Court of Criminal 
Appeals. 

B. '!'he Oklahoma Court of Criminal Appeals shall consider 
the punishment us well as any errors enumeruled by way of 
appeal. . 

C. With regard to the sentence, the court shall determine: 

I. Whether the sentence of death was imposed un!ler the 
influence of passion, prejudice, or any other arbitrary factor; • 

2. Whether the evidence supports the jury's or judge's 
finding of a statutory agg1·avaling circumstance as enumerated 
in this act; and 

3. Wltether the sentence of death is excessive or dispropor
tionate to the penalty imposed in similar cases, considering 
both the crime and the defendant. 

D. Both the defendant and the stale shall hal'e the right to 
submit briefs within the time provided by the court, and to 
present oral arg11111entto the court. · 

E. 'l'he court shall include in its decision a reference to 
those similar cases which it took into consideration. ln addition 
to its authority regarding correction of errol'S, the court, with 
regard to review of death sentences, shall be :mlhorized to: • 

l. Affirm the sentence ofdeath; m· 

2. Set the sentence aside and remand the case for modifica
tion of the sentence to imprisonment for life. 

F. 'l'he sentence review shall be in achlition to dit·ect appeal, 
if taken, nnd the review and appeal shall be consolidated fm· 
consideration. The court shall render its decision on legal 
errors enumernled, the factual substantiation of the verdict, 
and the validity of the sentence. 



lOa 

Laws Hl76, 1st Ex.Sess., c. 1, §7, eff. July 24, 1976. 

21 0\tln. Stat. §701.13 (as ilnlcmlcd In 1985] 
' ' • I ' • ' ' ' 

A. Whenever lhe"death penalty is imposed, and upon the 
jndgrnenl. becoming final in the trial court, the sentence shall 
be reviewed on the record by the Oldahoma Court of Cl"iminal 
Appeals. 'l'hc court reporter ofthe trial court shalltwepare all 
t1·anscdpts necessm·y fo1· appeal within six (6) months of the 
lmposilinn of the sentence. 

The clel"lt of the trial conrt, within ten (10) days after receiv
ing the transcript; shall transmit the entire record and tran
script to lhu Oldahuma Court of Criminal Appeals togethm· 
with a no lice p1·epared by the cle1·k and a report prcpamd by 
the trial judge. The nntice shall set forth the title and docket 
number of the cnse, the name of the defendant and the name 
aml:uhlress of his attorney, a narraliv!! statement of the judg
ment, the offense, Hill! the punishment prescribed. The report 
shall be in the form of a standard questionnaire prepnred and 
supplied by the Olduhoma Cou1t of Criminal Appeals. 

B. 'l'he Oklahoma Court of Criminal Appeals shnll consiclm· 
the punitihment as ivell as any errors enumerated by way of 
appeal. 

C. With regard to the sentence, the court shnll determine: 

1. Whelhm· the sentence of death was imposed unde1· the 
influence of passion, prejudice, m· any othe1· m·bitrary factor; 
and · 

2. Whethe1· the evidence supports the jury's 01· judge's 
finding of a statutory aggravating circumst:mce as ennmeratetl 
in Section 701.12 of this title. 

D. Both the defendant anclthe state shall ha\•e the right to 
submit briefs within the time provided by the com·t, nnd to 
present o1·nl argument to the colut. 1'he clcfcudanl shall have 
one \mmlred twenty {120) days from the tlale of receipt by the 
court of the record, tr:mscript notice, and rep01-t provided f01· 

lla .. 

in subsection A of this section, in which to submit n brief. 'fhe • 
state shall have sixty (60) days from the dale of tiling of the 
defendant's brief to file a reply brief. The defendant may tile 11 

reply brief within a time ,kriod established IJy the c'omt, 
however the receipt of the reply brief, the hearing of oral 
arguments, und the rendering of a decision by the court all shall 
be concluded within one (l) year after the date of the tiling of 
the reply brief. If the dcfemlaut or the state fails to sulJrnit 
lluiir 1·especlive briefs within the period prescribed by laiv, the 
defendant or the state shall trau~mit a written statement of 
explanation to the Presiding Judge of the Court of Criminal 
Appeals who shall have the authority to grant an extension of 
the time to submit briefs, bas!!d upon a showing of just cause. • 
F'.1ilure to submit briefs in the required time may be punishable 
us indirect contempt of court. 

E. In addition to its authority regarding correction of 
errors, the court, with regarJ to review of death sentences, 
shalJIJe authorized to: 

l. Affirm the sentence of death; m· 

2. Set the sentence aside and remand the case fo1· resen
tencing by the trial court. · 

F. 'l'he sentence review shall be in addition to direct uppeal, 
if taken, und the review and appeal shall be cqnsolidated for 
consideration: The court shall render its decision on legal 
errors enumerated, the fuctual sulJstantiation of the verdict, • 
and the validity of the sentence. 

G. If the court reporte1· of the trial co1ut fails to complete 
preparation of the transcdpts necessary for appeal within the 
six-month pel"iocl required IJy the provisions of subsection A of 
this section, the court reporter shall transmit a written state
ment of explnnation of such failure to the Chief Justice of the 
Oklahoma Snpreme Court, the Presiding Judge of the Court of 
Criminal Appeals, and the Administrath·e Directm· of the 
Courts. The Court of Criminal Appeals shall hm·e the authority 
to grant an extension of the time for filing the t1·anscripts, 
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based upon a showing of just cause. Failure to complete tho 
"transcl'ip!s in the required time· may be pimishable as indirect 
contempt of court and except f01· just cause shown may result in 
1'0\'0catiou of the license of the court reporter. 

Ametuled by Laws 1085, c. 265, §I, ernet·g. eff. July 16, 1085. 

Section 2 of Laws 1!)85, c. 265 provides for severability. 

.I 
I 

J3a 

Pertinent Citutions 'l'o Oltlnhomu Statutes Establishing 
Minlmnm Ages llor Adult Rights And l'rlvilcges 

AGE Hi: 

Work in Hazardous Occupation (40 Okla. Stat. § 72). · 
Drive without Parental Consent (47 Okla. Stat. § G-107). 
Stop Attending School (70 O!lla. Stat. § 10-105). 

AGE 18: 

.. , 

Vote in Elections (Constitution of Oltlahoma, Art. a; sec. 1). 
Contract (15 Okla. Stat. § 11). 
Genet·al Age of Majority (15 Olda. Stat. § 13). • 
Play Bingo (21 Okla. Stat. § flfl5.13). 
Resort to Pool Halls (21 Okla. Stat. § 1103). 
Purchase Cigarettes (21 Olda. Stat. § 1241). 
Serve on Juries (38 Olda. Stat. § 18 and § 28). 
Marry without Parental Consent (43 Okla. Stat. § 3). 
P;\\Vll Properly (59 Olda. Slat. § 1511). 
Consent to Medical Cam (63 Okla. Stat. § 2602). 

AGE 21: 

Purchase or Consume Beer (37 Olda. Stat. § 241). 
Purchase or Consume LicJUOl' (37 Olda. Stat. § 537) . 

• 
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APmNDIXD 
I I I • ' 

PEUTINBN'I' STATE S'J'A'I'U'J'ES HEi:ii'EC'I'JNG STATUS OF 
YOU'I'IIIN DEATH PENAJ:I'Y 81'..\'I'ES 

Minimum Age Of Offender Rcr,uircd By Thirty-Six Cnpitui 
Punishment Jurisdictions ' 

Age at. 
Offense 1btal J uriijdiclion 

18: 11 California (CaL Penal Code § 190.5; 
(Supp. l!J85)) • • 

Colorado (Col. Rev. Stat. § 16.11-103 
(1985)) 

. Connecticut (Conn. Gen. Stat. Ann. 
§ 53a-46a(h) (1985)) 

Illinois (Ill. Ann. St:~t. ch: 38, § 9-l(b) 
(Supp. 1985)) 

Maryland (Md. Corle urt. 27, Sec .. 412(d) 
(as amended, April 13, 1987)) 

Nebraslca (Nebr. Rev. Slat. § 28-105.01 
(Supp. 1\)84)) 

New Jersey (N.J. Stat. Ann. § 2C: ll-3f 
(Supp. 1986)) 

New Mexico (N.M. Stat. Ann .• 
§31-18-14(A) (Rcpl. 1981)) 

Ohio (Ohio Rev. Codn Ann. § 292!l.02(E) 
(Page 1!!84)) 

Oregon (Ore. Hev. Stat. llil.G15 (1!!85)) 

1'cnnessee (Tenn. Code Ann. § 37-1-13-1(1) 
(1984)) 
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Age at 
~ 

Age at Offense Total Jurisdiction --- -- Offense Total J nrisdiction 
17: 3 Georgia {Ga. Code Ann. § 17-9-3 {l!l82)) ----

I Np (' ' New Hnmpsl!h·e (N.H. Hev. Slat. Ann. I Mi11imum: 9 Arizona Ariz. Rev. ·stat. Ann. 
§ 630.5(ix) (l!l86)) § l3-703(G)(5) (Supp. 1985)) 
'fexas {Tax. Penal Code Ann. § 8.07(rl) Delaware (11 Del. Code Ann. § 4209(c) 
(Vernon Supp. 1987)) (Rep!. 1979)) 

' 16: 2 Indiana (Incl. Code Ann. sec. 31-6-2-'1 Fhil·ida (F'la. Stat. Ann. § 921. Hl(6)(g) 
(signed by Governor on AI!"· 6, 1987)) (West Supp. 1984)) 
Nevada (Nev. Rev. Stat. § 176.025 (1979)) Oldahoma (21 Olda. Slat. § 701.01 (\Vest 

15: 2 Louisiana {La. Rev. Stat. Ann. 1983)) • § 13:1570(A)(5) (1983)) i Pennsylvania (Pa. Code Ann. § 6355{e) ' 
Virginia {Va. Code Ann. § J6.1-26!l{A) ! (l!l85)) 
(1982)) 

South Carolina (S.C. Code Ann. 
1tl; 7 Alnbmna {Ala. Code§ 12-I5-3~(a) {1!.177)) § 16-3-20(c)(b)(7) (1985)) 

Arkansas (Ark. Stat. Ann. §41-617(2} South Dakota (S.D. Codified Laws Ann. 
(Supp. 1985)) . 

' 23A-27A-1 (Supp. 198-1}} . 
Idaho (Idaho Code § Hi-1806A{l) (Supp. Washington (Wash. Rev. Code 
1986}) 

§ 10.95.070(7) (Supp. 1986)) 
J(cntucky (Ky. Rev. Stat. Ann. 

Wyoming (Wyo. Stat. § 6.2-102(j)(l·ii) § 208K070(2) (1980}} 
I {Rep!. I 983}} 

Missouri (ll!o. Ann. Slat. § 211.071 {Vcr-
non Supp. 1985)) 

No1·th Carolina (N.C. Gen. Stat.§ 7A-608 • (1981)) 

Utah (Utah Code Ann. § 78-3a--25(l) 
(Supp. 1983)) 

13: J Mississippi (ill iss. Code Ann. § -13-21-151 
(l!l85)) 

12: I Monlnna (Mont. Colle Ann. § .Jl-5-206(1) 
(a) (I!l85)) 
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Minimum Slnlutory Age For Any Criminal Court Jurisdiction 
()2 stntes) 

AGE SIX'I'EEN! 

INDIANA: Ind. Code Ann. § 31-6-2-4 (H.B. 1022, 1!l87). 

AGE I~IP'I'EEN: 

LOUISIANA: Ln. Rev. Stat. Ann. § 13:1570(a)(5) (1983). 
VIHGINIA: Va. Code Ann.§ 16.1-Ztl!l(A) (Hl82). 

AGE POUiri'EEN: 

ALABAMA: Ala. Code§ 12-15-34(A) (1977). 
AHKANSAS: Ark. Stat. Ann. §41-617(2) (Supp. 1985). 
IDAHO: Idaho Code§ 16-1806A(l) (Supp. Jfl86). 
KENTUCKY: Ky. Hev. Stat. Ann. § 208E.070(2) (1980). 
MISSOUni: Mo. Ann. Stat. §211.071 (Supp. 1985). 
NORTH CAROLINA: N.C. Gen. Stat. §7A-tl08 (1986). 
UTA II: Utnh Code Ann. § 78-3a-25(1) (Supp. 1985). 

AGE 1'JJIRTE1~N: 

MISf?ISSJPPI: illiss. Code Ann. §,13-21-151 (1985). 

AGE 'l'\VELVE: 

MONTANA: Mont. Code Ann. § 41-5-20G(I)(n) (1985). 

5b 
'I 

Statutes Specifically Listing Age Of Offcnclea· As Mitigating ' 
Fuel or 

(i\7 &I ales) 

ALABAMA: Ala. Code§ 13A-5-6I(7) (1982). 
ARIZONA: Ariz. Rev. Stat. Ann.§ 13-703G.5 (Supp. 1986). 
ARKANSAS: Al'k. Stat. Ann. §41-130·H·ll (Repl. 1977). 
CALIFORNIA: Cal. Penal Code § J90.05(h)(9) (Supp. 1987). 
COLORADO: Colo. Rev. Stat. § 16-ll-i03(5)(a) (Supp. 1985). 
FLORIDA: Fla. Stat. Ann. § 921.141(6)(g) (Supp. 1985). ·1 

INDIANA: Ind. Code Ann. §35-50-2-!l(c)(7)(H.B.I022,1987). 
KENTUCKY: Ky. Rev. Stat. H32.025(2)(b)(8) (1984). • I 
LOUISIANA: La. Code Grim. Pro c. Ann. art. 905.5(0 (1984). \ 
MARYLAND: Mel. Code art. 27, § 413(g)(5) (Supp. 1986). 
MISSISSIPPI: Miss. Code Ann. § 99-19-101(6)(g) (Supp. 
1986). 
MISSOURI: Mo. Rev. Stat. § 565.032(3)(7) (Supp. 1987). 
MONTANA: Mont. Code Ann. § 46-18-30~(7) (l!l84). 
NE~RASKA: Neb1·. Rev. Stat. § 2!l-2523(2)(d) (l!l85). 
NEVADA: Nev. Rev. Stat. §200.035(6) (l!l85). 
NEW HAMPSHIRE: N.H. Hev. Stat. Ann. §630.5(11)(b)(5) 
(1986). 
NEW JERSEY: N.J. Stat. Ann. §2C:II-3(c)(5)(c) (Supp. 
!D86). 
NEW MEXICO: N.M. Stat. Ann. §31-20A-.6(1) (Supp. IDS6) .• 
NORTH CAROLINA: N.C. Gen. Stat.§ 15A-2000(0(7)(1983). 
OHIO: Ohio Rev. Code Ann. § 2929.0~CBlW (1982). 
PENNSYLVANIA: Pa. Cons. Stat. Ann. art. 42, §!l71l(e)(4) 
(1982). 
SOUTH CAROLINA: S.C. Code Ann. § W-3-20(c)(b)(7 & !l) 
(1985). 
1'ENNESSEE: 'fenn. Code Ann. § 3!J-2-203(j)(7) (Repl. 1982). 
UTAH: Utah Code Ann. § 76-3-207(2)(e) (Supp. 1983). 
VIHGINIA: Va. Codo § 19.2-21i<1.4(B)(v) (Rcpl. ID83). 
WASHINGTON: Wash. Hcv. Code§ 10.95.070(7)(Supp. 1987). 
WYOMING: Wyo. Stat. § 6-2-102(j)(vii) (Rcpl. !.983). 
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APPENDIX C 

JUVENILJ~ AND 'J'O'rAJ, EXECUTIO:-;s IN 'filE UNITED 
STATES, BY DECA)lJ;;, JOOU TO PHESgN1' 

Currlmt as of Mal·d• a I 1987 • 

'l'otnl Ju\'cnile 
Decade Executions Executions l'ercenluge 

1 DPO-O!l 1,1!12 23 1.9% 
1010-19 1,030 2-1 2.3% 
1920-20 1,160 27 2.3% 
1030-39 1,670 41 2.5% • Hl,I0-49 1,288 53 4.1% 
1050-59 7Hl 16 2.2% 
1960-60 191 3 1.6% 
J!l70-79 3 0 0% 
1980-87 67 3 4.5% 

'Ibtals: 7,355 HlO 2.6% 

Sources of data: W. Dowers, Legal Homicide 54 (1084); NAACP 
Legal Defense and Educational F\Jnd,lnc., Dea~h Row, U.S.A. 
1 (Mar. 1, W87); Streib, "The Eighth Amendment and Capital 
Punishment of Juveniles," 34 Cleve. St. L. !lev. 363, 380 (1986) . 

• 
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• APPENDIX J) 

JIE!\'1'11 SENTENC.,~S FOJt JUVB~ILB OFJ?ENilEHS, 
JANOAitY 1, 1982, 'l'IIIIOUGII ~IAHCII31, 19B7 

Age at 
Ycur Offender's Name Crime llnce State Current Status 

1982 Banow, Lee Roy 17 w TX re\'ersed in 1985 
Cannon, Joseph J. 17 w TX now on death row 
Carter, R~bert A. 17 [I TX now on deuth row 
Ganetl, Johnny F. 17 w TX now on deal h row 
Johnson, Lawrence 17 ll ~ID reversed !\lice 

but resentenced. 
to death In 1983 
and 1984. 

Lashley, Fredericlt 17 ll ~10 now on death row 
Legare, Andrew 17 w GA reversed in I 983; 

resentenced to 
death in 198-1; 
revea·setl in 1986. 

Stanford, l(evin 17 D KY now on death row 
Stokes, Freddie 17 D NC reversed in 1982; 

resentenced to 
•Ieath in 1083; 
reversed in 1987. 

Thompson, Jay 17 w 1:-.l reversed in 1980 
Trimble, James 17 w MD now on death row 

1983 Dey, Mm·ko 17 D NJ now on death row 
Cannaday, Attina 16 w ~IS l'el"fi'SC<l in 198. 
Harris, Cua·ti~ P. 17 D TX re\'ersed in 1986 
Harvey, Frederick iG D :-IV rfl'ersed in 198.J 
Hughes, Kevin 16 D Po\ now on death row 
Johnson, Lawrence 17 D ~ID l'eVCI'Sed in 1983 

but resentenced 
ta denth in 198·1 

Lynn, Fa·cdmick 16 D AL l'ei'CI'Sed in 1985 
but reoenteneed 
lo death in 1986 

Mhoon, Jmncs 16 D MS reversed in I 985 
Stokes, Fre1hlie 17 ll NC rc1·erse•l in WS1 
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Age ul APPENDIX E 
Off~nder'~ Numu 

I 

THIIlTY-B>IGJill.' l'li:'IISONS ON UEATII HOW AS OF Yc11r Cl'ime Race Stale t:un·cnl Stittu" 
198•1 Aulisio, Joseph 15 w PA now on death t·ow DECEMBER 31, 1983, FOU CHilliES CmDII11'ED WIIILE 

: UNUEU AGE EIGII'I'EE:--1 BI'Dwn, Leon 15 B NC now on denth row 
Johnson, Lawrence 17 B MD now on death I'OW Age at Time 
Legum, AmJJ'ew l7 w GA reversed in 19Bii Stnte Prisoner of orr""'" Sex IInce ---- - --Pallon, 1\eilh 17 lJ IN now on death row Alaliatha Davis, Timothy 17 male white 
Thompson, W. W. 15 w OK now on clenth row Jackson, Camel 16 male black 1985 Livingston, Jesse 17 B I'L now on <Ieath row Lynn, Frederick 11 male black 
I\1 orgnn, Jurlles 16 w I'L now on death row !'lorida Magill, Paul 17 male white. Wa1·d, Ronald 15 B Alt now on death row Morgnn, James 16 male white 

1986 Comeaux, Adam 17 B LA now on death row · Peavy, Robert 17 male black 
Cooper, Paula It 15 lJ IN now on dcnl11 I'OW Georgia llrugcr, Christopher 17 male while 
LeCroy, Cleo 17 w FL now on death row Buttrum, Janice 17 female white 
Lynn, l'rcdcricl< 16 B AL now on (leath •·ow l!igh, Jose 16 mnlc black 
Sellers, Sean 16 w OK now on death row Legare, Andl'ew 17 male while 
Wilkins. Heath 16 IV MO now on death row Indiana Thompson, Jay 17 male while 
Williams, Alexander 17 n IJA now on death 1'0\V Kentucky Ice, 'Jbdd 15 male while 

1987 [none reported) Stanford, Kevin 17 mule black 
Louisiana Prejean, Dalton 17 malo black 
Mm·yland Johnson, Lawrence 17 mule black 

'J)·hnblc, James 17 mule while 
Mississippi Cannady, Attina 16 female white 

Jones, Larry 11 male black 
Mhoon, James 16 male black. 
'Thkmon, George 17 malt! while 

Missouri Lashley, Frederick 17 mule black 
Nevadn Harvey, Frederick 16 male unkwn. 
New Jet·sey Bey, Murko 17 male black 
N. Cui'Oiina Oliver, .John 1-1 male black 

Stol<es, l'rc<hlie I.ca 11 male black 
Oklahoma Eddings, Monty 16 male while 
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Age ul Time 
State Prisoner of Offense Sex Rncc 

- - --
Pe~nsylvanin Hughes, J(evin IG mnle block 
S. Cun!lina Roach, James 1\lrry 17 male while 
Texas Dan·ow, Lee Roy 17 male while 

Dallie, llilly 17 mole unkwn. 
llums, \'lctm· Renay 17 male black 
Cannon, :Joseph John 17 analo white 
Carter, Robert A. 17 mulu black 
Ganett, Johnny F. 17 male while 
Ga·ahmn, Gary L. 17 male black 
Harris, Ctn"lis Paul 17 male black 
Pinkerton, Jay 1(. 17 male white 
Humbaugh, Charles 17 male while 

*Sources of data: NAACP Legal Defense and Educational FUnd, Inc., 
Denth Row, U.S.A. (Dec. ?.0, 1983); llricf foa· Pctilionea· at 19a nllJl. E, 
E<ldin~:s v. Oklahoma, ·155 U.S. 10~ 0982); Streib, "'!'he Eighth Amend· 
menl :one! Capital Punislunenl of Jureniles," 34 Clm•e. St. L. Rev. 363, 385 
(198ti). 

\ 
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APPENDIX F 

Tlll'tfY-'1'\VO l'Im:SONS ON DEATilllOW AS or ,MAHC1131, 
19 7, ron CntMES COMMI'l'I'El'l WJIILI'! UNDEJt AGE 

EIGIJ'I'Ji:EN 
Age nl 'l'imc 

Stale Prlsonea· of Offense Sex Race -- - ·--
Alabama Davis, Timothy 17 male white 

Jackson, Cornel 16 mole bluek 
Lynn, Fre<iel"ick 17 male black 

Arkansas Ward, Donnie! 15 male black 
Flol"idn LeCroy, Cleo 17 malo white 

Livingston, Jesse 17 male black 
Magill, Panl 17 male whit. 
Morgan, James A. 16 male white ' 

Georgia Durger, Christopher 17 male white 
Dullrum, Janice 17 female white 
Williams, Alexander 17 mule black 

Indiana Cooper, Paula R. 15 female black 
Patton, Keith 17 mule black 

Kentucky Stanford, Kevin 17 male black 
Louisiann Comeaux, Adam 17 male black 

Prejean, Dalton 17 male black 
Maryland Johnson, Lawrence 17 male black 

'l'l"imble, James 17 mule white 
Mississippi Jones, Larry 17 male black 

Tokman, George 17 male white 
Missouri Lashley, Frederick 16 male black 

Wilkins, Heath 16 male white 
New Jersey. Dey, Murlw 17 male black 
N. Carolina Drown, Leon 15 male black 
Ol<lahoma Sellers, Scan 16 mule whit. 

'l'hompson, W. Wayne 15 male whit. 
Pennsylvania Aulisio, Juseph )5 male while 

Hughes, Kevin 16 male black 
Texas Cannon, Joseph John 17 male white 

Cm·tcr, Rohert A. 17 male black 
Ganelt, Johnny F. 17 male white 
Graham, Gary L. 17 nmlu black 

•Sources of data: NAACP Legal Defense and Educationall'\md, Inc.,. 
Death Row, U.S.A. (Dec. 20, 1983); Drief fua· Petitioner at 19a npJ>. E, 
Eddings, v. Oldahoma, 455 U.S. 10·1 (1982); Streib; "The Eighth Amend· 
ment nnd Capilnl Punishment of Juvenile•." 31 Clc1·e. St. L. Rev. 363 
(1986). 
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Alllti!:S'fS AND IIBA'I'll SENTI!:t-:CI"S Hilt WILLJ<'I;lh 
CIUMJNAL HOMICIDE, UY AGE (;noUJ•S, IDH2-t9S5 

All Ages 
Tulol 

'lutul Deolh 
\'~ar .-\rrcsls Sentence~ 

··----
1982 18,511 281 
1983 18,061 259 
198~ 13,fii6 280 
1085 15,771 (280 est.)• 

TOTAL fi6,028 1,103 • Under Age 16 
. %of 'lor 
Arresls 1olnl Senlencc!l 

'lbtol For Death For 
Year Arrcsls All .\gcs Scntcnct!S All .\(ei 

1982 417 2.2% 0 o.m• 
1983 368 2.0'} 0 0.0'.\o 
1984 291 2.1% 3 1.1% 
1985 381 2.~% I O.l'l 

TOTAL 1,460 2.2'.{1 4 0.~% 

. Under Age IS 
%of !for 

Arrc:ils 1\•tal ScnleJICCS 
1otul For Dcnlh for 

Year Arrests All Ages Sci\tcnce:~ All A(ci 

1982 1,579 8.5'1 11 3.9·.~. 
198.1 1,315 7.-14 9 3.5% ' 
198-1 I,Otll 7.3% 6 2.1% 
1985 1,3ll 8.34 3 1.14 

TOTAL 5,2~9 7.9'1 :ro 2.6~ 

•e:stimutcd (exnct data unuvuiluble) 
Sources of data: UNITED STATES DEPAm·m::-~T or JUST!CE, 
CAPITAL PUNISIDII!:NT ID8·1 6(19bfi); UNITED STATES DEPAilTliENT 
or JUSTICE, UNifOilM ClliME llEPOil"P.;: CltBI£ IN 1'11£ UNITED 
STATES J1.J (1985); id. ol m (IUSI); ill. olli9 (IUO:l); id. ntli6 (ID82); oml 
Appendix n. 
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Reply Brief of Petitioner .. 

Introduction 

The traditions of-American "jurisprudence that children and 

adolescents are to be judged more carefully and treated less 

harshly than adults are ignored by the Brief of Respondent 

Oklahoma almost as completely as by the trial and appellate 

courts in proceedings below. 1 Over sixty percent of American 

jurisdictions-- thirty-three jurisdictions encompassing over 70% 

of the American population-- refuse to countenance the execution 

of anyone for a crime committed at age fifteen or younger.2 No 

State that has decided to adopt an express statutory minimum age 

for imposing a death penalty has ever selected an age below 

sixteen years.3 No State has executed any person for a crime 

committed at age fifteen or younger in almost forty years. 4 

The basic power of the States to execute convicted murderers 

1certainly, the arguments of Oklahoma reflect the attitude 
of the Oklahoma Court of"criminal Appeals, which devoted all of 
t.wo short paragraphs to the issue of the boy's youth. Only one 
sentence of the appellate court's opinion in this case was 
devoted to a "reconsideration" of whether a death sentence 
inposed on a juvenile violated the Eighth Amendment. Thompson v. 
S.t-ate, 724 P. 2d 780, 784 (J .A. 36, 41]. 

2As of 1985, the eighteen jurisdictions that prohibit a 
death sentence for anyone younger than eighteen, seventeen or 
sixteen (See Appendices A and B to this Brief) and the fifteen 
jurisdictions that do not_have any death penalty included an 
estimated 71.9% of the total United States population. Bureau of 
the Census, U.S. Dep't of Commerce, Statistical Abstract of the 
United States 22 (1987). 

3see Appendix A to this Brief. 

4The last execution of a person for a crime committed at age 
fifteen was on January 9, 1948 when Louisiana executed Irvin 
Mattio. v. Streib, Death Penalty for Juveniles 197 (1987). 
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is not at stake in this case. This case focuaes on a smal~ 

category of death penalty cases and only one aspect of the death 

penalty issue: State execution of children and adolescents is 

freakishly rare and incons·istent with the. dominant traditions of 

America's criminal and juvenile jurisprudence. To divert 

attention from these facts, the State of Oklahoma contends that 

Petitioner's claims under the Eighth and Fourteenth Amendments 

would deprive the States of their general responsibility for 

defining substantive standards of criminal law. Brief of 

Respondent Oklahoma at 52-65. Unless the presence of any 

constitutional limitation on the death penalty process is a 

similar interference with the whole of the States' legitimate, 

broad powers in this area, Oklahoma's argument is false. 

Citing Jackson v. Virginia, 443 U.S. 307 (1979), Oklahoma 

argues in favor of a rule it believes to be pertinent: A state 

court's finding that a person is criminally responsible should be 

upheld, unless, under applicable state law and upon review of the 

record in a light most favorable to the prosecution, a rational 

fact finder could not have found the defendant guilty beyond 

reasonable doubt. Brief of Respondent Oklahoma at 64. Oklahoma 

emphasizes that its procedures were constitutionally adequate to 

conclude that the boy ought to be punished for his intentional 

act of murder. Brief of Respondent Oklahoma at 58. Oklahoma's 

argument is that the State has applied a proper rule of criminal 

responsibility-- whether the accused had mental capacity to 

distinguish between right and wrong. Id. at 60. 
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Petitioner concedes all this: Petitione~ does not challenge 

Oklahoma's decision to hold him accountable under the State's 

criminal laws as if he were an adult. This case presents no 

questio"n about·whether·oklahoma was ·correct in ·its decision that 

the boy was guilty. The issue is not whether the boy will be 

held accountable for his crime. If this Court holds in favor of 

Petitioner's claims, there is no doubt that the boy will be 

punished-- and punished severely-- with a life imprisonment 

sentence. The question is whether he should suffer the extreme 

penalty of death. See Amici Curiae Brief of Child Welfare League 

of America et. al. at 33-41. Oklahoma's defense of judicial 

deference to state court judgments regarding criminal 

responsibility has virtually nothing to do with the issues of 

this case. 

If Oklahoma meant to go one step further and to argue that 

standards for reviewing a death sentence ought to be identical to 

standards for reviewing a· State's finding of criminal 

accountability, Oklahoma ignores fundamental constitutional 

Lbmitations on the death penalty process. 

Oklahoma is repeating its argument, expressed and rejected 

in Eddings v. Oklahoma, 455 U.S. 104 (1982), that the only 

factors that could justify reducing a sentence of death-- as a 

matter of constitutional law-- are those "which would tend to 

support a legal excuse from criminal liability." Id. at 113. In 

other words, in Respondent's view, if a defendant is guilty of 

intentional-murder, and if that defendant knows the difference 
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between right and wrong, the death penalty i~~~onstituti?~ally 

appropriate in the absence of some legal excuse. Brief of 

Respondent Oklahoma at 64-65. 

If this is Oklahoma's position, it is-extreme. It concedes 

little to the well-established principle that 

[B]ecause there is a qualitative difference 
between death and any other form of punishment, 
"there is a corresponding difference in the need 
for reliability in the determination that death is 
the appropriate punishment in a specific case." 

Zant v. Stephens, 462 U.S. 862, 884 (1983), quoting Woodson v. 

North Carolina, 428 U.S. 280, 305 (1976). Oklahoma's analysis 

concedes nothing to the legal fact that the boy was a child under 

the laws of Oklahoma, and it concedes little to the special 

d1fficulties of a case in which the State seeks to decide whether 

a child "has lost his moral entitlement to live." Spaziano v. 

Florida, 468 U.S. 447, 469 (1984) (Stevens, J., dissenting). 

I. Oklahoma's argument.before this Court would, if adopted, 
undermine well-established traditions that youth bears on 
the fundamental justice of the death penalty. 

Despite this Court's affirmation that youth is a "relevant 

mitigating factor of great weight," Eddings v. Oklahoma, 455 U.S. 

at 116, Oklahoma's brief before this Court makes virtually no 

effort to demonstrate that the boy's youth was carefully and 

sensitively considered by jury, trial judge or appellate court. 

Oklahoma'scargument before this Court mirrors the reality that 

Oklahoma courts never reviewed this case in light of this Court's 

insistence that youth bears directly on the fundamental justice 
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of the death penalty. Skipper v. South Carolina, u.s .. ' 
106 S.Ct. 1669, 1676 (1986) (concurring opinion of Powell, J., 

Burger, C.J., and Rehnquist, J.). The State's arguments before 

this Court are ·only an attempt·to rationalize-Oklahoma's uncommon 

willingness to impose a death penalty despite the youth of the 

offender. 

A. Oklahoma's argument, if adopted, would undermine 
Eddings v. Oklahoma by legitimating unbridled jury 
discretion without adequate guidance that "youth is a 
relevant mitigating factor of great weight." 

Oklahoma makes only one begrudging concession to the 

tradition that youthful offenders might not deserve to be 

treated in the same way as adults. It recognizes the "procedural 

Ie£uirement of allowing a murderer to introduce evidence of his 

or her age as a mitigating factor." Brief of Respondent Oklahoma 

at 34. In Oklahoma's view, as long as the accused is not 

foreclosed from introducing evidence and argument regarding age 

and other mitigating cir~umstances, the jury and the state courts 

have virtually unrestricted discretion to sentence a child to 

death. Id. at 35. 

Oklahoma's toleration of unrestricted jury choice violates 

constitutional principles that limit the death penalty process. 

"[A] jury's discretion to impose the death sentence must be 

'suitably directed and limited so as to minimize the risk of 

wholly arbitrary and capricious action.'" Booth v. Maryland, 

u~s. , 107 S.Ct. 2529, 2532 (1987) quoting Gregg v. Georgia, 

428 U.S. 153, 189 (1976) (opinion of Stewart, J., Powell, J., and 

Stevens, J.). States who seek to put criminals to death "must 
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channel the sentencer' s discretion by ·clear __ i¥1d objecti ~~

standards' that provide 'specific and detailed guidance,'" to the 

"jury.· Godfrey v. Georgia, 446 u.s. 420, 428 ·(1980) (plurality 

opinion of Stewart, J·., Blackmun, J. ,· Powell, J. and Stevens, J) 

(citations omitted~eed for precision and objectivity "is 

particularly acute when the responsibility of a child or 

adolescent is at issue. Burger v. Kemp, ___ U.S. ___ , 107 S.Ct. 

3J.l4, 3141 (1987) (Powell, J., dissenting~"The Constitution 

r.equires t~t a capital sentencing system reflect this difference 

in criminal responsibility between children and adults." Id. 

When responding to the prospect of a minimum death penalty 

age, Oklahoma says that it favors a case-by-case assessment of 

youth as a mitigating circumstance. Yet the State offers 

virtually no assurance that consideration of this "relevant 

mitigating circumstance" was meaningful, adequate or reliable as 

the jury deliberated in this matter of the boy's life and death. 

Respondent Oklahoma makes no effort to deny: (i) The trial 

court failed to explain to the jury that youth is a relevant 

mitigating factor of great weight; (ii) The trial court misled 

the jury as-to the boy's status as a child under the laws of 

Oklahoma; (iii) The prosecutor tried to condition the jury into 

believing that the boy's youth should not "interfere" with its 

deliberations; (iv) The trial court did nothing to require the 

5 "A specific inquiry including 'age, actual maturity, family 
environment, education, emotional and mental stability, and •.. 
prior record' is particularly relevant" when a state seeks to 
impose a death sentence on a juvenile. Burger v. Kemp, 107 
s.ct. at 3140 (Powell, J., dissenting). 
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jury to weigh the boy's youth against aggravat_ing factors,_ and 

instructed the jury instead that "t-he determination- of what are 

mitigating circumstances is for you as jurors to resolve"; and 

(v) The jury exhibited confusion about the meaning of 

"mitigating" circumstances. 

Oklahoma's inability to show how the boy's age affected the 

proceedings below in any way is significant. In this case, the 

jury had no "substantive guidelines [to] allow[] the sentencer to 

make rational, objective distinctions between the egocentric 

homocidal conduct of a juvenile murder, and the homocidal conduct 

of an adult murderer." Ellison, "State Execution of Juveniles: 

Defining 'Youth' as a Mitigating Factor for Imposing a Sentence 

of Less Than Death," 11 Law and Psych. Rev. 1, 36-37 (1987). 

If the factor of youth is to be given proper weight in 

capital sentencing decisions, the jury (or other sentencing 

authority) must be, first, informed of the importance of youth as 

a.mitigating circumstance, and, second, directed to give the 

youth factor great weight in sentencing deliberations. Only such 

safeguards in a young offender's case can meet the 

"corresponding[ly] ••• [greater] need for reliability in the 

determination that death is the appropriate punishment in a 

specific case." Woodson v. North Carolina, 428 U.S. at 305. 
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B. A minimum chronological age would p~otect the 

tradition that young offenders must·-be judged 
differently-and treated less harshly than adults who 
commit the same offenses. 

Oklahoma contends that the justice-of the death penalty must 

be assessed on a case-by-case basis, without any minimum 

chronological limit. Such a minimum age would, in Respondent's 

view, prevent the states from making careful, individualized 

judgments. Oklahoma argues that young offenders as a group are 

too diverse in their levels of emotional and moral maturity to 

permit an age-based line to be drawn between those who should be 

exempt from the death penalty and those who should not. 

Oklahoma ignores crucial facts known and consistently 

accepted by this Court about young people. While human beings 

are still adolescents, they share common emotional and 

intellectual features which distinguish them as a class from 

adults. Because children and adolescents are fundamentally 

different than adults, American jurisprudential traditions treat 

the young differently-- as a class.6 Unless these traditions are 

6As the American Bar Association as Amicus Curiae wrote: 

Our society recognizes that minors are less 
mature, less experienced, less able to 
exercise good judgment and self-restraint, 
more susceptible to environmental influence 
(both positive and negative), and as a 
result, less responsible and less culpable in 
a moral sense than adults. 

Brief of Amicus Curiae American Bar Association at 3. See also 
Brief of American Society for Adolescent Psychiatry and American 
Orthopsychiatric Association As Amici Curiae at 3-8; Brief of 
Child Welfare League of America et. al. as Amici Curiae at 28-32 
and 43-53; Brief of National Legal Aid and Defender Association 
et. al as Amici Curiae at 5-21. 
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to be ignored, the well-known, widely-accepted differences. 

between adolescents and adults compel the conclusion that the 

death penalty is a cruel and-unusual punishment for youthful 

offenders.7 

Of course, it is true that young people grow in different 

W?YS ·and at different rates. Still,.Oklahoma is not really 

arguing that it seeks the death of only the most mature and the 

most responsible of youthful offenders. On the contrary, in the 

case at bar, Oklahoma takes a position consistent with its 

argument in Eddings v. Oklahoma, in which Counsel for Respondent 

7Respondent and its Amici suggest that drawing an age-based 
line is "wholly arbitrary," despite the fact that half of the 
death penalty states have drawn minimum lines that bar aeath 
sentences for fifteen-year-olds. See Appendices A and B to this 
brief. ---

An age-based line would not be arbitrary. A minimum 
chronological age, such as eighteen years, would serve a 
purpose. An age limit would protect the explicit constitutional 
value against cruel and unusual punishment. This value must be 
understood and interpreted in light of this nation's traditions, 
which, in this case, require a decent restraint in the judgments 
and punishments of the young. 

This Court has found it proper to draw lines to protect 
constitutional values in other contexts. For example, in the 
first amendment context, the federal courts searched for 
"qualitative formula[e], hard, difficult to evade" in defense of 
expressive liberty. Letter from Learned Hand to Zechariah 
Chafee, Jr., (Jan. 2, 1921), reprinted in Gunther, Learned Hand 
and the Origins of Modern First Amendment Doctrine: Some 
Fragments of History, 27 Stan. L. Rev. 719, 769 app. (1975). See 
also, e.a., Ballew v. Georgia, 435 U.S. 223 (1978) (line drawn 
between five person and six person juries for purposes of 
unanimity requirement); Baldwin v. New York, 399 u.s. 66 (1970) 
(line drawn between imprisonment for more than six months and 
imprisonment for less than six months in determining right to 
jury trial); Bloom v. Illinois, 391 U.S. 194 (1968) (drawing 
line between criminal contempts which must be tried to jury and 
those when need not be so tried, based on states' line drawing 
for similarly punished crimes). 
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e,::plici tly defended the position that emotiona.l maturity is not 

essential to warrant certification of a juvenile to stand trial 

as an adult and that a State "should [not] be required·to show 

that a killer is· emotionally mature;· because probably he is not 

going to be." Transcript of Oral Argument, Eddings v. Oklahoma, 

supra, at 41. Rather, Oklahoma argues, the horrifying nature of 

a crime is enough to justify a death sentence imposed on any 

adolescent who knew the differ·ence between right and wrong. 

Brief of Respondent Oklahoma at 65-67. Oklahoma's insistence 

that some brutal crimes can only be punished by death, id. at 67, 

belies the State's plea that it now wants the freedom to 

administer a system "sensible to the uniqueness of the 

individual." Eddings v. Oklahoma, 455 U.S. at 110. 

It is undeniably true, as the Respondent contends, "that 

this class of [young murderers is] capable of committing 

horrifying crimes." Brief of Respondent Oklahoma at 65. Without 

a11y question, "young murderers are capable of acts of incredible 

viciousness and cruelty." Id. at 66. 

Yet, despite these truths, it must be denied-- again and 

again-- that these facts amount to a complete and adequate 

justification for the death penalty in any particular case or 

class of cases. The brutality of a crime-- even extreme 

brutality-- is not a sufficient index to moral guilt. The 

horrible character of all-too-many murders obscures the reality 

that those "who commit criminal acts that are attributable to a 

disadvantaged background, or to emotional and mental problems, 
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may be less culpable than defendants who have . .no such excuse." 

California v. Brown, u.s. , .107 s.ct. 837, 841 (1987) 

(O'Connor, J., concurring).· This Court requires. that juries or 

other sentencing aut"horities must ·g·ive attention not only to the 

manner of the crime, but also to the responsibility of the 

criminal. See, e.g. Sumner v. Shuman, u.s. , 101 s.ct. 

2716, 2722-23 & n. 5 (1987). When analysis does focus on the 

moral responsibility of adolescents-- even those guilty of the 

most brutal crimes-- the retributive justice of a death sentence 

against a child or adolescent is almost impossible to see. 

Adolescents who commit murder typically 
suffer from a variety of serious disturbances 
which inhibit their natural growth and 
development. [T]hese disturbances, acting in 
combination, exacerbate the already existing 
vulnerabilities of youth and place an 
adolescent at extreme risk for seriously 
violent behavior. 

Brief of American Society for Adolescent Psychiatry and the 

American Orthopsychiatri~. Association as Amicus Curiae at 9. 

Careful study of those young men and women condemned to death 

while still children or adolescents reveals the tragic patterns 

that led to their individual fates. These tragic factors tend to 

lessen moral guilt. These condemned human beings are not 

innocents, but before the brutal nature of their crimes is used 

to obscure their humanity, this Court must remember that they are 

also victims: They are victims of chaotic family backgrounds; 

they have suffered extreme physical and sexual abuse; they have 

been witnesses to or victims of "sustained, repetitive" and 

extraordinarily brutal intrafamily violence; some suffered 

11 
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e;)Cpress or implic:i t family pressure to kill; __ :_often they -~are 

afflicted with severe cognitive limitations, physiological 

damage-increasing impulsivity and volatility, and psychiatric: 

disorders. I d. Under ··such c:irc:umstanc:es, despite Oklahoma's 

a~guments to the contrary, state judicial systems are not 

justified in believing that the brutality of the crimes "are 

themselves so grievous •.• that the only adequate response may be 

the penalty of death." Brief of Respondent Oklahoma at 67, 

quoting Gregg v. Georgia, 428 U.S. at 184. 

Even when horrifyingly brutal crimes are the focus for 

inquiry, Respondent Oklahoma assumes a burden of proof it cannot 

carry. While it is true that Petitioner cannot rely on clear-cut 

precedents to justify a minimum chronological age, Oklahoma 

cannot rely on any precedent to argue-- as it does-- that in this 

undefined class of particularly brutal murders, youth, 

chronological age and emotional immaturity are of no special 

relevance to the fundamental questions of moral guilt, personal 

responsibility and retributive justic~.8 As Justice Powell 

8oklahoma cites Rumbaugh v. Procunier, 753 F.2d 395 (5th 
Cir. 1983), cert. denied sub. nom. Rumbaugh v. McCotter, 473 u.s. 
919 (1985) for the proposition that "a seventeen-year old 
person ••• did not lack the requisite mental competence to waive 
his right to further judicial review of his [death] sentence." 
The State infers from Rumbaugh that "[i]f a young person can be 
found to be able ••• to choose to stop further appeals of his 
death sentence ••• , certainly a state judicial system should be 
able to find that certain juveniles should ••• receive the death 
sentence •••• " Brief of Respondent Oklahoma at 43-44. 

Oklahoma misstates the Rumbaugh decision. The condemned 
man, Rumbaqgh, was approximately twenty-five years old at the 
time he waived further appeals rights, although he had been 
seventeen years and ten months old at the time of his crime. V. 
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Where a capital defendant's chronological 
immaturity is compounded by "serious 

.emotional problems, ••• a neglectful, 
·-sometimes even ·violent,-.. f-amily background, 

• • • [·and] mental and emotional· development 
••• at a level several years below his 
chronological age," ••• the relevance of this 
information to the defendant's culpability 
and thus to the sentencing body, is 
particularly acute. The Constitution 
requires that a capital sentencing system 
reflect this difference in criminal 
responsibility between children and adults. 

Burger v. Kemp, 107 S.Ct. at 3140 (Powell, J., dissenting). 

Yet, in some cases, the brutal nature of the crime-- or 

perhaps the inflammatory nature of the evidence-- will often be 

enough to prevent "a reasoned moral response to the defendant's 

background, character and crime," Sumner v. Shuman, 107 S.Ct. at 

2723 n. 5; California v. Brown, 107 S.Ct. at 841 (O'Connor, J., 

concurring). In such tragic cases, "mere sympathy or emotion," 

id., will all too frequently govern the outcome of the sentencing 

proceeding. When the facts respecting moral guilt of condemned 

children and adolescents are collected, as they have been by 

Amici American Society for Adolescent Psychiatry and American 

Orthopsychiatric Association, there is good reason to condemn the 

sensitivity, the objectivity, the fairness and the justice of a 

case-by-case assessment of youth as mitigating circumstance--

particularly when the crimes are the most horrifying. When a 

murder is particularly brutal, the reality is that the undeniable 

tradition of more careful, more sensitive consideration of 

Streib, Death Penalty for Juveniles 121-25 (1987). 
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youthful offenders9 cannot be vindicated except by means of a 

minimum chronological age.10 

· 9The Bri~f- Amici Curi-ae· of Kentucky et. al. argues that ·the 
:?eti tioner • s statistics dcr not- sustain the- content-ion that state 
criminal courts are reluctant to condemn the young to death. 

It is true that Petitioner's statistics are not refined in 
some of the respects identified by Respondent's Amici. However, 
they are completely adequate to verify the reluctance of the 
criminal system to impose death sentences on the young. Many of 
the factors that were not measured in petitioner's statistics 
s.till reflect the criminal justice system's reluctance to impose 
death sentences on children and adolescents: If an adolescent 
murderer escapes a death sentence because state courts refused to 
waive juvenile jurisdiction or because the prosecutor never 
requested a capital sentence or because a prosecutor accepted a 
plea bargain or even because a state refuses to inflict a penalty 
of death on anyone, the important point is that the adolescent 
murderer was not sentenced to die. Thus, Amici cannot deny the 
reality that criminal justice systems only rarely condemn the 
young to death. 

Kentucky's Amici Brief provides no numbers at all to refute 
the statistics of petitioner. Indeed, when Kentucky asserts the 
existence of a contrary trend-- that there is an increasing trend 
towards more juvenile executions-- it provides no data whatever. 

lOThe Amici Curiae Brief of Kentucky et. al. condemns the 
rigidity of any "bright line" chronological age limit on the 
States' ability to condemn adolescents to death. However, there 
is not even a consensus on this point .among the nineteen states 
s~gning the Amici brief. 

(1) 
currently 
committed 
Carolina, 
the death 
seventeen 

Only one of the nineteen states joining the brief 
has anyone under a sentence of death for a crime 
at age fifteen or younger. That one state, North 
recently amended its death penalty statute to prohibit 
penalty for crimes committed by individuals under age 
(with minor exceptions). See Appendix A. 

(2) Two other states joining the Amici Brief (Connecticut 
and New Mexico) have minimum ages of eighteen in their statutes. 

(3) The primary author of the Amici Brief, the state of 
Kentucky, has recently enacted a minimum age of sixteen. 

(4) The state of Kansas has no death penalty at all. 

Thus, it is plain that the personal opinions of the 
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II. The reliability of the death sentencing P-rocess was 

undermined by the admission of prejudicial, inflammatory 
photographs. 

The Respondent· fai·led to notify· this Court of Jones v. 

State, 738 P.2d 525 (Okla. Cr. 1987), a case involving the same 

murder that led to Petitioner's death sentence. 1 l In Jones, the 

Oklahoma Court of Criminal Appeals overturned the conviction and 

death sentence of one of the Petitioner's adult co-defendants. 

The appellate court also reaffirmed its strong condemnation of 

the trial court's admission of gruesome color photographs 

depicting the victim's decomposing remains. 

Despite the clear findings of the Court of Criminal 

Appeals in the opinion below in the case at bar and in its 

opinion in Jones, the State insists that the color photographs of 

the victim's decomposing body had probative value and were not 

inflammatory so that their admission at trial did not render the 

trial fundamentally unfair. Brief of Respondent Oklahoma at 90-

91, 94-95. -In reality, the State asks this Court to substitute 

its own judgment on state evidentiary questions for the judgment 

of the Court of Criminal Appeals, which reaffirmed its judgment 

in Jones. 

A trial court abuses its discretion when it admits 

Attorneys General for these five states are not shared by the 
le_gislatures of their states or by the people of their States. 

llThe opinion was decided on May 22, 1987. It was not 
published until the June 6, 1987 issue of the Oklahoma Bar 
Journal, 58 O.B.J. 1592, after filing of the Petitioner's Brief, 
but two months before Respondent's Brief was filed. 
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gruesome photographs, and the probative value of. 
such photographs is substantially outweighed by· 
potential prejudice to the accused. 

Our ·examination of these two color photographs 
leads us to conclude-that ·their minimal probative 
force, in light of their cumulative nature, was 
substantially outweighed by the danger of unfair 
prejudice •.•• The two photographs depicted the 
body of Keene, which had been submerged for nearly 
a month, and was obviously in a state of 
decomposition. In State's Exhibit 10, the body is 
shown covered with algae and slime, a factor which 
added to its gruesomeness, and lessened its 
probative value as the algae partially covered the 
wounds. State's Exhibit No. 11, which also 
revealed Keene's algae covered body, depicted the 
body in an advanced state of decomposition as 
evidenced by the condition of the skin and hair, 
portions of which were missing. These two 
photographs added virtually nothing to the State's 
submission of proof, and served no other purpose 
than to inflame the jury. See Thompson v. State, 
724 P.2d 780, 782 (Okl.Cr.l986). 

738 P.2d 528 (citations omitted).12 

In light of the appellate court's discussion of the 

photographs' admission in Thompson and Jones, the constitutional 

issue in the instant case is clarified. Petitioner need not--

and does not-- ask this Court to begin the difficult task of 

establishing constitutional standards for deciding what evidence 

is too gruesome and what evidence is not. When state courts find 

that inflammatory evidence has been erroneously admitted, state 

courts are obligated to recognize and remedy not only prejudice 

12The Court also found that the trial prosecutor in the 
Jones and Thompson cases, who appeared personally before the 
Court of Criminal Appeals to argue Jones, engaged in various 
forms of serious and prejudicial prosecutorial misconduct. 
Jones, 738 P.2d at 528-531. "[A] prosecutor is strictly 
prohibited from using arguments calculated to inflame the 
passions and prejudices of the jury." Id. at 529. 
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to guilt-innocence deliberations, but also the prejudice to an ·- . 

accused's federal rights to a fair and reliable death sentencing 

procedure. Thus, the mistakes of the trial court may have 

related to state evidentiary- -problems ··initially f--but.c.they proved 

to be fundamental and constitutional in their effect in this-

case. 

Oklahoma insists that the erroneous introduction of the 

photographs is harmless, because "evidence in this case was 

strong." Brief of Respondent Oklahoma at 94 (quoting Thompson v. 

State, 724 P.2d 780, 783 (Okla. Crim. App. 1986). 

Unlike the argument of Respondent's Brief before this Court, 

the Court of Criminal Appeals was focusing on whether the 

photographs affected deliberations over guilt and innocence. 

Respondent's Brief now asserts that the inflammatory photos did 

not prejudice the jury's determination that the murder was 

"especially heinous, atrocious, or cruel"-- although the Oklahoma 

Court of Criminal Appeals did not consider this point. 

In other words, Oklahoma offers a new analysis that was not 

offered by the Court of Appeals: Because there is substantial 

evidence of serious physical abuse, the existence of a statutory 

~ggravating circumstance is clear and the boy could be sentenced 

to death. 

Respondent's analysis misses a step. Even assuming that the 

jury would have found an aggravating circumstance without the 
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photographs,l3 the jury is also required by OkJahoma's dea~h 

penalty statutes to weigh the aggravating circumstances against 

the mitigating circumstances. 21 Okla.Stat. §§701.10, .701.11. 

Cartwright v. Maynard,.822 F.2d 1477, ~480-(lOth Cir. 1987) (in 

Oklahoma, "the sentencer must balance all .•• statutory 

aggravating circumstances with all •.• mitigating circumstances.") 

Oklahoma's analysis fails to come to grips with the fact 

that the inflammatory evidence could-- and probably did-- affect 

l3Even this assumption is mistaken. 

The boy's eligibility for a death sentence is supported by 
only one aggravating circumstance-- that the murder was 
nespecially heinous, atrocious or cruel." The jury's reactions 
to the crime, not to the boy, are the only articulated basis of 
the sentence. 

The introduction of these inflammatory photographs 
calculated to inflame the jury, Thompson v. State, 724 P.2d at 
782, along with the prosecutor's repeated, improper use of those 
photographs, injected powerfully emotional but legally irrelevant 
considerations into the jury's deliberations over the character 
of the killing. By riveting the jury's attention on the effects 
of the crime-- the decomposing remains-- the prosecutor 
distracted the jury from its real function of deciding whether 
the manner of this particular crime was "especially heinous, 
atrocious or cruel." The jury's physical and emotional revulsion 
at the spectacle of decomposing remains may have led the jury to 
~pply the statutory standard improperly. Cf. Godfrey v. Georgia, 
446 u.s. 420 (1980) (jury's deliberations must be channeled by 
clear and objective standards); Cartwright v. Maynard, 822 F.2d 
1477 (lOth Cir. 1987) (Oklahoma's use of "especially heinous, 
atrocious or cruel" aggravating standard is unconstitutionally 
overbroad, because objective standards to guide jury did not 
exist). 

In short, Respondent's theories notwithstanding, if the 
photographs had not been misused, the jury might have decided 
that the killing was not so "especially heinous, atrocious or 
cruel" as to establish this aggravating circumstance beyond 
reasonable doubt. Even if a finding of this aggravating 
circumstance was theoretically possible, it was not logically 
inevitable or legally mandatory-- in light of all circumstances. 
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the jury's weighting of the single aggravatinq circumstance and 

all mitigating circumstances. The prosecutor deliberately used 

these·inflammatory photographs_to alter the jury's "balancing" of 

the aggravating and mitigat-ing factors. Despite defense 

counsel's ol:>jections, the trial court'allowed the prosecutor's 

inflammatory tactics, except for a mild warning not to wave the 

photographs in front of the jury. Under these circumstances, the 

emotional impact of the photographs on the jury's "balancing" and 

on its ultimate decision must be presumed.l4 

This Court cannot affirm the death sentence in this case 

without turning its back on established principle that "the 

sentence imposed ••• should reflect a reasoned, moral response to 

the defendant's background, character and crime rather than mere 

sympathy or emotion." California v. Brown, 107 S.Ct. at 841 

14Respondent tries to m~n~m~ze the impact of the 
photographs on the sentencing process by citing the jury's 
refusal to find that the ·boy would probably commit violent 
criminal acts again. Respondent clai~s that this aspect of the 
jury's verdict shows that it was not acting "irresponsibly." 
Brief of Respondent Oklahoma at 95. 

The prosecutor introduced the photographs because he wanted 
the jurors to confront the spectacle of decomposing remains. The 
prosecutor wanted the jury to be revolted at the sight of the 
photographs. And he wanted that revulsion to drive the jury 
toward one, and perhaps two aggravating circumstances and a 
death sentence. That he was only partially successful-- the jury 
cited only one aggravating circumstance and returned a death 
sentence--does not negate the presence of unconstitutional 
emotion and prejudice. 

Indeed, the split verdict on the prosecution's bill of 
particulars suggests that the inflammatory photographs had great 
impact when the jury placed such overriding significance on the 
presence of the single aggravating circumstance in its final 
decision to impose a sentence of death. 
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(O'Connor, J., concurring). See also, e.g., S~mner v. Shuman, 

107- s.ct. 2723 n. 5; Gardner v. Florida, 430 u.s. 349, 358 (1977) 

· (Any -death -sentence must "be, and· appear to be, based on reason 

rather than caprice-·or·emotion~"); Booth v.· Maryland, u.s. 

, 107 s.ct. 2529, 2536 (1987) (same); Zant v. Stephens, 462 

u .. s. at 885 (same). The photographs-- and the prosecutors' use 

of·the photographs-- posed a clearer, more serious danger to the 

fairness and reliability of the sentencing process than the 

victim impact statements which the Court found to be 

unconstitutionally admitted for jury consideration in Booth v. 

Maryland. Oklahoma's attempt to put a boy to death for a crime 

committed while he was still a child of fifteen years makes the 

following principles all the more pertinent: 

[A] jury must make an "individualized 
determination" of whether the defendant in 
question should be executed, based on "the 
character of the individual and the circumstances 
of the crime." .•• [E]vidence [considered during 
sentencing must have] some bearing on the 
defendant's "p~rsonal responsibility and moral 
guilt." To do otherwise would create the risk 
that a death sentence will be based on 
considerations that are "constitutionally 
impermissible or totally irrelevant to the 
sentencing process." 

107 s.ct. at 2533. 

Moreover, these victim impact photographs were more serious 

violations of the accused's rights to a fair sentencing 

proceeding than Maryland's victim impact statements in Booth for 

reasons suggested by Justice White and Justice Scalia, 

dissenting. Justice White emphasized that Maryland's 

legislature made a specific judgment "the jury should have the 
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testimony of the victim's family in order to assist it in -

weighing the degree of harm that the defendant has caused and the 

corresponding degree.of punishment that·should be inflicted." 

This legislative decision, ·Justice White argued, "was entitled to 

particular deference." 107 s.ct. at 2539. In this case,- by 

contrast, Oklahoma's legislative and judicial judgments clearly 

indicate that the jury should not have had the inflammatory 

photographs of decomposing remains before them. Respondent 

cannot argue that this Court should defer to Oklahoma's judgments 

about sentencing process, because Oklahoma's procedural and 

evidence law was violated, as held by the Court of.Criminal 

i):ppeals. 

Moreover, Respondent Oklahoma does not and cannot claim .that 

jury examination of these photographs ~1as pertinent to the jury's 

duty to assess the boy's "personal responsibility." 107 S.Ct. 

2542 (Scalia, J., dissenting). The emotional and physical 

reaction to viewing decomposing remains cannot be reasonably 

compared to Maryland's deliberate effort "to lay before the 

sentencing authority the full reality of human suffering" caused 

by a murder. Id. 

The Oklahoma Court of Criminal Appeals has already found 

that the photographs "added virtually nothing to the State's 

submission of proof," Jones, supra, 738 P.2d at 528, and that 

"[a]dmitting them into evidence served no purpose other than to 

inflame the jury." Thompson v. State, 724 P.2d at 782. Thus, it 

is hard to imagine how Oklahoma can now evade the lessons of 
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Booth v. Maryland. By deliberately riveting t~e jury's at~ention 

on a decomposing body, the prosecutor-- aided by the decisions of 

the trial court-- created an "intolerable danger," Caldwell v. 

Mississippi, U.S. ,· 105 S.Ct. 2633, 2641 (1985), that the 

jury would be "distract[ed] from its constitutionally required 

task-- determining whether the death penalty is appropriate in 

light of the background and record of the accused and the 

particular circumstances of the crime." Booth, 107 S.Ct. at 

2535. 
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Conclusion 

Pe.ti tioner respectfully requests that this Court reverse the 

jucl,gment of the Oklahoma Court of Criminal Appeals -insofar as it 

affirmed the death sentence in this case, vacate:the death 

sentence and grant such other relief as it deems appropriate. 

Respectfully submitted, 

Harry F. Tepker, Jr.* 
Kevin w. Saunders 
College of Law 
University of Oklahoma 
300 Timberdell 
Norman, Oklahoma 73019 
(405} 325-4699 

Victor L. Streib 
Cleveland-Marshall College of Law 
Cleveland State University 
Cleveland, Ohio 44115 

Counsel for Petitioner 
*Counsel of Record 

(Appointed By This Court} 
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Appendix A 

States Establishing A Minimum Age 
For Death Sentences By Express 
Statutes 

Age 18: 

California 
Colorado (1985) 
Connecticut 
illinois 
Maryland (1987) 
Nebraska (1982) 
New Jersey (1986) 
New Mexico 
Ohio (1981) 
Oregon (1985) 
Tennessee (1984) 

Age 17: 

Georgia 
New Hampshire 
North carolina 

(1987) 
Texas 

Age 16: 

Kentucky (1986)2 
Nevada 

Dates of statutory enactment noted for all states 
establishing minimum limits since 1981. 

Statute citations were compiled in Appendix B of the Brief 
of Petitioner previously filed in this case. The following notes 
correct and update Appendix B of the Brief of Petitioner: 

1North Carolina amended its statutes to establish a 
minimum age for the death penalty, except for prisoners 
who kill after a prior conviction for murder. N.C. 
Gen. Stat. §14-17 (House Bill 541, July 29, 1987). 

2 Ky. Rev. Stat. Ann. §640.040 (1986). 
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~ge 16: 

Appendix B 

States With An Implied Minimum Age 
For Death Sentences Based On An 
Express Minimum Age For Adult Court 
Jurisdiction 

Age 15: Age 14: 

Indiana (1987) 1 Louisiana Alabama 
Virginia Arkansas 

Idaho 
Missouri 
Utah 

Age 13: Age 12: 

Mississippi Montana 

Statute citations were compiled in Appendix B of the Brief 
of Petitioner previously filed in this case. The following notes 
correct and update Appendix B of the Brief of Petitioner: 

1Irid. Code Ann. §31-6-2-4 (H.B. 1022 1987) (minimum age 
sixteen for general criminal court jurisdiction, but 
legislative debate centered on the proper minimum age 
for imposing death sentences). 

NOTE: Since the death penalty cannot be imposed by juvenile 
courts, a statute with an express minimum age for adult court 
jurisdiction has the effect of setting a minimum chronological 
age for capital punishment. It is clear from the legislative 
history of many of these statutes that the effect on the death 
penalty was not explicitly considered when these statutes were 
enacted. V. Streib, Death Penalty for Juveniles 43-45 (1987). 
As noted, Indiana is an exception to this generalization. 
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OCTOBER TERM, 1986 

No. 86-6169 

WILLIA11I WAYNE THOMPSON, 

v. PetitiO'I'!eT, 

STATE OF OKLAHOMA, 
RespcYIUlent. 

On Writ of Certiorari to the 
Court of Criminal Appeals of the State of Oklahoma 

BRIEF OF THE NATIONAL LEGAL AID 
AND DEFENDER ASSOCIATION, 

THE NATIONAL ASSOCIATION OF 
CRIMINAL DEFENSE ·LAWYERS, 

AND THE AMERICAN JEWISH COMI\UTTEE 
AS AMICI CURIAE IN 

SUPPORT OF PETITIONER 

INTEREST OF AMICI CURIAE 1 

The National Legal Aid and Defender Association 
(NLADA) is a non-profit organization with a member
ship of approximately 4,700 attorneys and organizations. 
NLADA's primary purpose is to assist in providing effec
tive legal services to persons unable to retain counsel in 
criminal and ci vi! proceedings. 

The National Association of ·Criminal Defense Lawyers 
(NACDL) is a non-profit corporation with a nation-wide 

1 Amici curiae have obtained the written consent o! the parties to 
file this brief, as indicated by the consent letters previously filed: 
with the Court. 
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membership of over 4,000 lawyers. It is ~oncerned with 
the protection of individual rights and the improvement 
of criminal law practice and procedures. 

The American Jewish Committee (AJC) is an organiza
tion of some 50,000 members which was founded in 1906, 
primarily to protect the civil and religious rights of Jews. 
AJC, however, has also been deeply committed to assur
ing liberty and justice for all Americans. 

SU~RY OF ARGUMENT 

Amici begin with the assumption-accepted by the 
State of Oklahoma in Eddings v. OklaJwma, 455 U.S. 104 
(1982)-that there is some age below which execution 
becomes cruel and unusual punishment. This brief ad
dresses the question invited by such an assumption: At 
what age does our culture set the line? Amici's answer is 
age 18. Throughout our legal system, we recognize age 
18 as the dividing line between adult responsibilities and 
childhood. That is the only principled line here as well. 

In most states and for most purposes, minority status 
--defined as lower than age 18--confers a host of legal 
disabilities. Minors are treated differently because minors 
are different: The diverse legal disabilities are bottomed 
on the common sense and empirically supportable notion 
that minors lack maturity, judgment, impulse control and 
experience. Finally, exemption of minors from capital 
punishment will not detract from the penological justifica
tions for the death penalty. Exclusion of minors from 
the death penalty would not abate the deterrent force of 
the penalty for other minors, since adolescents are less 
likely to commit the sort of coldly calculated crimes that 
the death penalty may be expected to deter. Exemption 
of minors from execution would not dilute deterrence for 
adults, because adults would most likely not identify with 
condemned minors. Juvenile executions also are so rare 
that preclusion of such executions can have little impact 
on the deterrence of the population at large. Jury be-

.. 
--------------

.... 
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havior demonstrates that execution of minors would not 
materially advance the interest in retribution: Juries, 
the representatives of the community whose outrage is 
being expressed by death sentences, seldom vote to con
demn minors. 

ARGUMENT 

THE EXECUTION OF A YOUTH WHO WAS UNDER 
THE AGE OF EIGHTEEN AT THE TIME OF THE 
OFFENSE WOULD VIOLATE EVOLVING STAND
ARDS OF DECENCY 

The cruel and unusual punishments clause of the eighth 
amendment, made binding upon the states through the 
fourteenth amendment, prohibits punishments that vio
late "the evolving standards of decency that mark the 
progress of a maturing society," Trop v. Dulles, 356 U.S. 
86, 101 (1958), as those standards are revealed by his
tory and tradition, legislative enactments, and actual jury 
verdicts. Tison v. Ariztma., 55 U.S.L.W. 4496, 4499 (U.S. 
April 21, 1987) ; Enmund v. Fli>'T'ida, 458 U.S. 782 
(1982) ; Coker v. Georgia, 433 U.S. 584, 592 (1977). The 
execution of a youth for an offense committed when he 
was under age 18 violates contemporary norms and is 
therefore unconstitutional. 

When it last argued to the Court that minors may be 
put to death, the State of Oklahoma conceded that "it 
would be cruel and unusual punishment to impose the 
death penalty on an individual who was ten years old •... 
[T)hat by itself would be enough to convince anybody, 
including this Court, ~at a ten-year-old person under no 
circumstances should receive the death penalty." Tran
script of Oral Argument (November 2, 1981) at 28, 
Eddings v. Oklalzoma, 455 U.S. 104 (1982). The age of 
ten was not hypothetical. The youngest children !mown 
to have been executed in the United States were two ten
year-aids: A Black child, whose name has been lost to 
history and who was hanged in Louisiana in 1855, and 

,. 

... 
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James Arcene, a Cherokee Indian child hanged in Arkan
sas in 1885.2 

Today, we intuitively recoil at the thought of putting 
a ten-year-old child to death. This reaction reflects a 
century-old evolution both in the law and i'n the culture 
within which the law evolves, an evolution towards rec
ognition of a special concern for young people. The vex
ing question then l)_ecomes: At what age does this special 
concern for young people give way to an insistence that 
they pay the ultimate price for their acts? 

This question was presented in Eddings v. OklahO'lTUJ., 
455 U.S. 105 (1982), but the Court did not reach the 
constitutionality of inflicting the death penalty on juve
niles. Id. at 110 n.5. Instead, the Court remanded Edd
ings' death sentence to the Oklahoma courts with instruc
tions to "consider all rele\·ant mitigating evidence and 
weigh it against the evidence of the aggravating drcum
_stances." Id. at 117. Eddings held that "youth must be 
considered a relevant mitigating factor:""· Id. at 115. 
Amici submit that the individualized consideration of the 
defendant's age required by Eddings is insufficient to 
prevent the imposition of death sentences which are cruel 
and unusual under contemporary standards.• The f~cts 

• Streib, Death Penalty for Children: The American Experience 
With Capital Punishment fol' Crimes Committed While Undel' Age 
Eighteen, 36 Okla. L. Rev. 613, 619-20 (1983). Estimates of the 
youngest pet"son put to death in this centuey vaey. One commen
tatot" opined that "since 1900, the youngest has been 13-year-old 
Fortune Ferguson, Jr., electrocuted at the Flodda State Prison on 
Apdl 27, 1927." Id. at 620. Anothet' writet" at"gued that George 
Stinney, executed at age 14 by South Carolina in 1944, was the 
youngest person put to death in this centuey. Bruck, Exer:uting 
T~tm Killers Again: The 14-Year-Old Who, m ilfany Ways, Was 
Too Small fol' the Chair, Washington Post, Sept. 15, 1985, at D1. 

• In Eddings, the death sentence was reinstated by the trial judge 
following remand from this Court. Eddings v. State, 688 P.2d 342, 

. 343 (Okla. Cdm. App. 1984), cert. dtmied, 470 U.S. 1051 (1985). 
The Oklahoma Court of Criminal Appeals modified the sentence to 
life imprisonment. Id. 

. ' ,. 
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of the case before the Court starkly illustrate the need to 
draw a line between childhood and adulthood that reflects 
our shared notions of responsibility and culpability. 

Amici will demonstrate that the eighth and fourteenth 
amendments require that a person be eighteen years or 
older at the time of the offense to be subject to the death 
penalty.• Drawing the line at any given age should be 
"informed by objective factors to the maximum possible 
extent." Coker v. Georgia, 433 U.S. 584, 592 (1977). 
In this case the line is easier to identify than most: 
Throughout our legal system, we recognize age eighteen 
as the dividing line between adult responsibility and 
childhood. 

A. In Most States and for Most Purposes, Age Eighteen 
Marks the Boundary Between Childhood and Adult 
Responsibilities 

The "law has generally regarded minors as having a 
lesser capability for making important decisions," Carey 
v. Populatim Services International, 431 U.S. 678, 693 
n.15 ( 1977), and "recognizes a host of distinctions be
tween the rights and duties of children and those of 
adults." New JerstnJ v. T.L.O., 469 U.S. 325, 350 n.2 
(1985) (Powell, J., concurring). Because of these dis
tinctions, the· Court has "sustained legislation aimed at 
protecting the physical and emotional well-being of youth 
even· when the laws have operated in the sensitive area 
of constitutionally protected rights." New York v. 
Ferber, 458 U.S. 747, 757 (1982). The "State's interest 
in the welfare of its young citizens justifies a variety of 
protective measures. Because he may not foresee the con
sequences of his decision, a minor may not make an en
forceable bargain. He may not lawfully work or travel 

• The relevant age should, of course, be age at the time of the 
offense rather than age at the time of trial. See, e.g., Institute of 
Judicial Administration/ American Bar Association, Juvenile Jus
tice Standards, Standards Relating to Transfer Between Courts, 
Commentary to Standard 1.1, at 15 (1980). 

.· 
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where he pleases, or even attend e..'i:hibitions of constitu· 
tionally protected adult motion pictures. Persons below 
a certain age may not marry without parental consent." 
H. L. v. Matheson, 450 U.S. 398, 421-22 (1981) (SteYens, 
J., concurring) (quoting Planned Parenthood of Central 
Missouri v. Danforth, 428 U.S. 52, 102 (1976) (Stevens, 
J., dissenting)) ; see also Danforth, 428 U.S. at 95 & n.Z 
(White, J., dissenting). The "experience of mankind, as 
well as the long history of our law, recogniz[es] that 
there ·are differences which must be accommodated in 
determining the rights and duties of children as compared 
with those of adults. Examples of this distinction abound 
in our law: in contracts, in torts, in criminal law and 
procedure, in criminal sanctions and rehabilitation, and 
in the right to vote and to hold office." Goss v. Lopez, 
419 U.S. 565, 590-91 (1975) (Powell, J., ·dissenting) 
( empbagjs in original) . 

In Oklahoma, a minor--defined as a person under age 
18 unless otherwise provided by ·statute-• cannot vote; ~ 
cannot sit on a jury; • cannot marry without permission 
of a parent or guardian; • cannot possess alcohol; • can
not purchase cigarettes; 10 cannot patronize bingo par-

• Okla. Stat. Ann. tlt. 15, §13 (West 1983). Prior to .1972, 
O'k:lahoma defined the commencement of civil majority as age 18 for 
females and age 21 for males; females were held criminally respon
sible as adults at age 18 and males at age 16. Cra,ig v. Boron, 429 
U.S. 190, 197 (1976). In 1972, age 18 was established as the age 
of majority for males aDd females for civil and criminal pur
poses. ld. 

• O'k:la. Const. art. 3, § 1. 

T Okla. Stat. Ann. tit 38, § 28 (West Supp. 1987). 

• O'k:la. Stat. Ann. tit. 43, § 3 (West 1979) (age 18). 

• Okla. Stat. Ann. tit. 21, § 1215 (West 1983) (age 21). 

!O Okla. Stat. Ann. tit. 21, § 1241 (West Supp. 1987) (age 18). 

-·-----
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lors n or pool halls;"' cannot pawn property; 13 cannot 
consent to services by health professionals for most med
ical care, unless he is married or otherwise emancipated; H 

cannot donate blood without parental permission;" may 
disaffirm any contract, except for "necessaries";'" and 
may not operate or work at a shooting galleryP The 
Oklahoma delinquency statutes define "child" as "any 
person under the age of eighteen." 13 

Oklahoma is not unique; minority status universally 
confers a host of disabilities.'• Eighteen years is the line 
selected by Congress and the states in their enactment 
and ratification of the twenty-sixth amendment to the 
Constitution, governing voting age. Following extensive 

n Okla. Stat. Ann. tit. 21, § 995.13 (West 1983) (age 18). 

12 Okla. Stat. Ann. tit. 21, § 1103 (West 1983) (age 18). 

13 Okla. Stat. Ann. tit. 59, § 1511 (West Supp. 1987) (age 18). 

14 Okla. Stat. Ann. tit. 62, § 2602 (West 1984) (age 18 unless in 
Armed Services) . 

'" Okla. Stat. Ann. tit. 63, § 2152 (W"'>t 1983) (age 18). 

'"Okla. Stat. Ann. tit. 15, §§ 19, 20 (West 1983) (age 18). 

17 Okla. Stat. Ann. tit. 63, § 703 (West 1984) (age 21). 

18 Okla. Stat. Ann. tit. 10, § 1101 (West 1987). 

19 See generally Note, The Decency of Capital Punishment for 
Minors: Contemporary Standards and the Dignity of Ju'/Jem1es, 61 
Ind. L.J. 757, 775-80 (1986); United States Department of Health 
and Human Services, The Legal Status of Adolescents 1980 (1981). 
These legal disabilities are not without exceptions. The "emanci
pation" of a minor-by, for example, marriage or enlistment in 
the armed services-Illliy free him from the legal disabilities prior 
to the actual date of his majority. See, e.g., Cal. Civ. Code Ann. § 62 
(West 1954 & Supp. 1986); Utah Code Ann.§ 15-2-1 (Supp. 1986). 
However, parental consent is required for minors to marry, see 
Appendix C, or to enlist in the military. 50 U.S.C. § 454 app. (c) 
(1981). The "mature minor" notion also permits a child to consent 
to medical treatment if be is capable of appreciating Its nature and 
consequences. See, e.g., Ark. Stat. Ann. § 82-368 (g) (1976 & Supp. 
1986). Few jurisdictions recognize this concept, however. 
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hearings,:• both state and federal legislatures agreed to 
give constitutional significance to age 18 as the time 
when young people should first be permitted to partici
pate in the most basic civic_ responsibility of adults in our 
democracy. Eighteen also is the minimum age at which 
a citizen may be drafted into the armed services as well 
as the minimum age at which a person may enlist without 
parental consent. 50 U.S.C. app. § 454 (a), (c) (1981). 

' 
In most states and for most purposes, a "minor" means 

one below age 18: 

• ·Forty-four jurisdictions set age 18 as the age 
of majority; two jurisdictions set the age at 21, 
three at 19, and two do not set a uniform age 
of majority. See Appendix A. 

• Forty-three jurisdictions require jurors to be 18 
years or older, while three require jurors to be 
at least 19 years and five require jurors to be at 
least 21. See Appendix B. 

• In fifty jurisdictions, both parties must be at 
least 18 years old to marry without parental 
consent. In one jurisdiction, both parties must 
be at least 21 years old. See Appendix C. 

• Thirty-seven jurisdictions establish 18 (unless the 
minor is emancipated) as the age of consent for 
all forms of non-emergency medical treatment; 
one jurisdiction puts the age at 17, one jurisdic
tion puts the age at 16, one sets the age at 15, 
one jurisdiction puts the age at 14, two permit 
treatment if the minor is able to understand the 
decision, and eight jurisdictions have no legisla
tion in this area. See Appendix D. 

20 See Lowering the Voting Age to 18: Hectrings Before the 
Subcomm. on Constitutionctl Amendments of the Sen. Comm. on the 
JudiciariJ, 91st Gong., 2d Sess. (1970) ; S. Rep. No. 92-26, 92d Gong., 
1st Sess. (1971); H.R. Rep. No. 92-37, 92d Gong., 1st Sess. (1971). 

·. 
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• Thirty-three jurisdictions require a person to 
be 18 to receive a driver's license without par
ental consent; four jurisdictions set the age at 
17, while fourteen set it at 16. See Appendix E. 

• In forty jurisdictions, a person must be at least 
18 to purchase pornographic materials; six juris
dictions set the age at 17, two jurisdictions set 
it at 16, one sets it at 19, one has simply out
lawed obscenity by statute, and one jurisdiction 
has no legislation in this area. See Appendix F. 

• Of the thirty-nine jurisdictions which permit 
gambling, thirty-one set the minimum age at 18, 
four set it at 21, one sets it at 19, one at 17, 
and two at 16. See Appendix G. 

• Of the twenty-three jurisdictions which set a 
minimum age for admission to pool halls, nine
teen jurisdictions put the age at 18, two set 
the age at 16, while one jurisdiction puts the 
age at 21, and one puts it at 19. See Appendix 
H. 

• Of the thirty-one jurisdictions which set a mini
mum· age for the right to pawn property, or to 
sell to junk or precious metals dealers, twenty
eight set the age at 18, while three set the age 
at 16. See Appendix I. 

• In twenty-five jurisdictions, a person must be 
at least 18 years old to work in a hazardous 
occupation. One jurisdiction puts the age at 17, 
twenty-two jurisdictions set the age at 16, and 
three put it at 14. See Appendix J. 

• Many lqcalities have juvenile curfew ordi
nances." The ''most common upper age limit" 

2> A 1957 study revealed that more than 50% of all cities with 
populations of greater than 100,000 had juvenile curfew ordinances 
on the books. Note, Curfew Ordinances and the Cont'l'ol of Noc
turnal Juvenile Crime, 107 U. Pa. L. Rev. 66, 66-68 & n.5 (1958), 
A more recent conunentator observed that "thousands of cities" 
have had such ordinances for ua long time." F. Zimring, The 
Changing Legal WD'l'!d of Adolescence 13 (1982), The District" of 
Columbia is the most recent jurisdiction to consider such an ordi-
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is 18. Comment, Juvenile Curfew Ordinances 
etnd the C011stitution, 76 Mich. L. Rev. 109, 140 
{1977). 

Contemporary attitudes toward minors are reflected 
further in the development of juvenile justice systems. 
"Juvenile courts exist because Americans ·admit to a 
fundamental difference between children and adults.'' 
Institute of Judicial Administration/American Bar As
sociation, Juvenile Justice Standards, Standards Relating 
to Transfer Between Courts 1 { 1980). Every state has a 
comprehensive juvenile court system, Kent v. United 
States, 383 U.S. 541, 554 n.19 (1966), the principal pur
pose of which is to rehabilitate 22 and the premise of which 
is that minors are ·not fully responsible for their offenses 
and therefore should be treated more beniguly than their 
adult counterparts. See McKeiver v. PennsylvaniCL, 403 
U.S. 528, 551-52 {19.71) {White, J., concurring); Insti
tute of Judicial Administration/ American Bar Associa
tion, Juvenile Standards, Standards Relating to Transfer 

nance; the proposed D.C. law would set the age at 18. LaFraniere, 
Minors' Entertainment Curfew Sought in D.C., Washington Post, 
May G, 1987, at C1. 

"" To be sure, the "fond and idealistic hopes of the ju\-enile court 
proponents and early reformers of three generations ago have not 
been realized." McKeiver v. Pennsy!vani<£, 403 U.S. 528, 543-44 
(1971); see also In re Wins kip, 397 U.S. 358 (1970). But the 
disappointments have turned more on "the availability of resources, 
on the interest and commitment of the public, on the willingness to 
learn, and on understanding as to c:mse and effect,, J.fcKei11er, 
403 U.S. at 547, rather than on fundamental flaws in the juvenile 
court philosophy. The Court's cases, such as ll!cKeiver and 
Winship, confinn that virtually none of "[t]he serious critics 
of the juvenile court experiment ... question the initial decision 
that adolescents ought to be handled in a legal process separate 
from adults. The battle is over the treatment of adolescents within 
the separate process." Handler, The Juvenile Court and tke Ad
versary System: Problems of Function and Form, 1965 Wis. L. Rev. 
7, 8; see also President's Commission on Law Enforcement and 
Administration of Justice, Task Force Report: Juvenile Delin
quency and Youth Crime 9 (1967) (quoted in McKeiver v. Penn
sylvania, 403 U.S. 528, 546 n.6 (1971)). 

--
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Between Courts 1 t1980); The Jwvenile CCIUrt and Seri
ous Offenders, 35 Juv. & Family Ct. J. (Preamble) (Sum
mer 1984). In particular, the legislation establishing 
juvenile court jurisdiction supports the proposition that 
age 18 is the relevant cut-off point between childhood 
and adult responsibilities. Thirty-seven states and the 
District of Columbia designate 18 years as the appro
priate maximum age for juvenile court jurisdiction; one 
state sets the age at 19, eight set the age at 17, and 
four set the age at 16. S. Davis, Rights of Juveniles: 
The Juvenile Justice System, App. B (1986); accord Na
tional Institute for Juvenile Justice and Delinquency, U.S. 
Department of Justice, Major Issues in Juvenile Justice 
Information and Training, Youth in Adult Courts: Be
tween Two Worlds 44, 86 n.2 (1982). Most model stand
ards reflect the judgment of the vast majority of juris
dictions which set age 18 as the boundary of juvenile 
courts." The Institute of Judicial Administration and the 
American Bar Association, for example, proposed that the 
"eighteenth birthday should define an adult for the pur
poses of court jurisdiction" because the "eighteenth birth-

23 United States Department of Health, Education and Welfare, 
Welfare Administration, Children's Bureau, Standards For Juve
nile and Family Courts 36 (1966) ("Successful experience in these 
courts over many years has established the soundness of this age 
level [18 years] of Jurisdiction") ; National Conference of Com
missioners on Uniform State Laws, Uniform Juvenile Court Act 
of 1968, Section 2.1(i) (1979) (18 years); United States Depart
ment of Justice, National Institute for Juvenile Justice and De
linquency Prevention, Working Papers of the National Task Force 
to Develop Standards and Goals for Juvenile Justice and Delin
quency Prevention, Jurisdiction-Delinquency, Vol. IV, at 10-11 
(1977) (18 years); Institute of Judicial Administration/American 
Bar Association, Juvenile Justice Standards, Standards Relating to 
Transfer Between Courts, Standard § 1.1A and Commentary (1980) 
(18 years) ; Institute of Judicial Administration/ American Bar 
Association, Juvenile Justice Standards, Standards Relating to 
Juvenile Delinquency and Sanctions, Standard 2.1 and Commentary 
(1980) (18 years) ; Twentieth Century Fund Task Foree on Sen
tencing Policy toward Young Offenders, Con{ro,.ting Youth Crime 
9 ·(1978) (18 years). ' 
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day signals the achievement of majority for· many legal 
purposes. The twenty-sixth amendment to the. United 
States Constitution establishes a constitutional right. to 
vote in federal elections at that age. This near consensus 
among the states and the federal government argues 
compellingly that juvenile court jurisdiction should end 
at eighteen." Standards Relating to Transfer Between 
Courts, supru,, Commentary to Standard l.lA.'' 

The limitation of eligibility for the death penalty to 
those eighteen years or older at the time of the offense 
is supported by the American Bar Association, the Amer
ican Law Institute's Model Penal Code and the National 
Commission on Reform of Federal Criminal Laws. The 
ABA passed a resolution in 1983 opposing "the imposi-

2<We recognize that while ever/ state and the District of Colum
bia has a juvenile justice system, most jurisdictions also have 
mechanisms permitting transfer of otherwise juvenile cases into 
the adult criminal justice system. At least three states-New York, 
Nebraska and Arkansas-do not provide for waiver of jurisdiction. 
S. Davis, supra. at 4-1. Moreover, .the broad consensus of the 38 
jurisdictions that recognize age 18 as the general limit to juvenile 
court jurisdiction demonstrates that our society recognizes age 18 
as a crucial watershed in an individual's development. Wbatever 
courts may be chosen to try a juvenile under 18 charged with 
murder by operation of transfer provisions, our evolving standards 
of decency forbid execution of such an offender. 

This conclusion is consistent with the rationale underlying trans
fer provisions: namely, there are certain juveniles who will require 
punishment or treatment beyond the age of eighteen, the jurisdic
tional limitations for most juvenile courts. By permitting transfer 
of these juveniles to tbe adult system, these courts gain jurisdiction 
to ensure that the penal system will have sufficient time both to 
exact the necessary punishment and to attempt rehabilitation. 
Furtbermore, the decision to transfer a juvenile into the adult court 
system does not turn on questions of individualization and crimi
nal responsibility, both constitutionally indispensable in deciding 
whether to impose the death penalty. Transfer and capital sentenc
ing simply ask different questions. Comment, Capital Puniskmtmt 
for Minors: An Eigktk Amendment Analysis, 74 J. Crim. L. & 
Criminology 1471, 1499-1501 (1983). 

' ·•· 
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tion of capital punishment upon any person for any of
fense committed while under the age of eighteen." S!!e 
American Bar Association Report No. 117A, approved 
August 1983; see also Streib, The Eighth Amimdment 
and Capital Punishment of Juven~1es, 34 Clev. St. L. Rev. 
363, 388 ( 1987) . This resolution is especially significant 
because it is the first time in its history that the AEA 
has taken a formal position on any aspect of capital pun
ishment. The American Law Institute's Model Penal Code 
has, since 1962, contained a recommendation that the 
death penalty not be imposed on offenders below age 
eighteen. See American Law Institute, Model Penal Code 
§ 210.6 (1) (d) (Proposed Official Draft 1962). This view 
was reaffirmed by revisers of the Code in 1980, despite 
suggestions that the age be lowered or that youth merely 
be considered as a mitigating circumstance. See Ameri
can Law Institute, Model Penal Code § 210.6, Comment 
at 133 (Official Draft and Revised Comments 1980). The 
National Commission on Reform of Federal Criminal 
Laws also took the- position that 18 ought to be the mini
mum age. See National Commission on Reform of Fed
eral Criminal Laws, Final Report of the New Federal 
Code§ 3603 (1971). 

The domestic legislative evidence that age 18 is the 
appropriate boundary between juvenile and adult respon
sibility coincides with international law. Although in
complete, "[t]he available evidence of contemporary state 
practice in the application of the death penalty seems to 
establish a remarkll.bly consistent adherence to the pro
hibition on execution of juvenile offenders in all regions 
and political systems." Hartman, "Uwusuol Punish
'liltmt: The 1JtYtne~>-tic Effwts of International Norms Re
stricting the Application of the Death Plmlllty, 52 U. Cin. 
L. Rev. 655, 666 (1983). Of the 164 countries for which 
data were available, 122 imposed the death penalty. Sig
nificantly, of these 122 countries, 45 had statutorY pr>~
visions recognizing youth as exempt from the death pen-

,' 
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alty: 29 nations set the minimum age at 18, one sets 
the age at 21, three at 20, five at 16, and five prohibited 
the execution of "minors" while two others prohibited the 
execution of "young people." Id. at 666-67 n.44. The 
significance of these figures is not so much that nations 
set a minimum age, but that two-thirds of those which 
did set the age ·at 18. Equally significant, of 81 nations 
which were reported to have actually executed persons in 
the period betweeiJ. 1973 and 1982, only two states offi
cially reported exec.utions of juveniles. I d. Out of the 
thousands of executions recorded by Amnesty Interna
tional throughout the world between January 1980 and 
May 1986, only eight in four countries were reported to 
have been of persons who were under age 18 at the 
time of the crime; three of these eight executions occurred 
in the United States. See Amnesty International, United 
States (jf America.: The Death Penalty 74 (1987) .•• An 
earlier study in 1965 found that out of 95 countries re- · 
porting, 61 set age 18 as the minimum age for capital 
punishment. See Patrick, The Statu.~ of Capita~ Punish~ 
ment: A World Perspective, 56 J. Grim. L., Criminology, 
& P.S. 397, 398-404 (1965). Reports of the Secretary 
General of the United Nations confirm that "the great 
majority of Member States report never condemning to 
death persons under 18 years of age." See United Na
tions, Economic and Social Council, Report of the Secre
tary General, Capital Punishment 17 ( 1973) . It is tell~ 
ing that the 36 condemned juveniles on America's death 
row could not have been sentenced to death if they had 
been convicted in the Soviet Union, China, Iran, Iraq, 
or South Africa. 

The .policy of the United States has also reflected these 
international norms. In 1977, the United States became 

•• Even ii executions of juveniles abroad are underreported, these 
numbers remain compelling: A nation's unwillingness to admit 
execution of minors is itseli evidence of a norm against that 
practice. 
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a signatory to two international human rights treaties 
that prohibit execution for crimes committed before age 
18. The International Covenant on Civil and Political 
Rights, which has been ratified by 81 nations and signed 
by another nine nations, provides that death "shall not 
be imposed for crimes committed by persons below eight
een years." See Multilateral Treaties Deposited With 
the Secretary General of the U.N., at 124, U.N. Doc. 
ST/LEG/Ser.E/3 (1985). Similarly, the American Con
vention on Human Rights, ratified by 19 American nations 
and signed by an additional three countries, provides that 
capital punishment "shall not be imposed upon persons 
who, at the time the crime was committed, were under 
18 years of age." See Handbook of Existing Rules Per
taining to Human Rights in the Inter-American System, 
OEA/Ser.L/V /11.65, Doc. 6, at 63 (July 1, 1985). Presi
dent Carter signed both treaties in 1977. The Senate has 
not yet ratified either covenant. Based on the policies 
embedded in these treaties and other materials, the Inter
American Commission on Human Rights recently found 
an emerging-although not yet extant-norm of custom
ary international law establishing 18 to be the minimum 
age for imposition of the death penalty. See Resolution 
N, Inter-American Commission on Human Rights, Organ
ization of American States, OEA/Ser.L/V /11.69, Doc. 17, 
at 38 (March 27, 1987). 

The laws and policies discussed in this section reflect 
an almost universal judgment that adolescents ought to be 
treated differently than adults. There generally are no 
exceptions to that judgment. Public officials do not con
sider requests by especially mature adolescents to allow 
them to vote, serve as jurors, or drink alcoholic beverages. 
As a society, we treat those under age 18 as categorically 
different from adults.'" These lines reflect clear distinc-

•• If there is any other arguable contender to age 18, it must be 
age 21. In 1984 Congress overwhelmingly passed the Nationar 
Minimum Drinking .Age .Act withholding federal highway funds~ 
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tions between children and adults, distinctions that re
quire this Court to draw the line at age 18 for the impo
sition of the death penalty. 

B. The Reasons for the Boundary Line: Adolescents Lack 
the Maturity, Experience, Moral Judgment and Sophis
tication of Adults 

The various legal disabilities discussed above are bot
tomed on the common sense and empirically .supportable 
assumption that minors lack. the maturity, experience, 
sophistication and ·judgment necessary to make im
portant decisions. Hafen, Children's Libi!T(Ltion and thq
New Egalitarianism: Some Reservations About Aban
doning Youth to Their "Rights," 1976 B.Y.U. L. Rev. 
605, 644-50. That assumption is what these legal dis
abilities are all about: "Children, by definition, are not 

from states that failed to raise their drinking age to 21. The 
House of Representatives agreed to the measure by unanimous 
consent. See 130 Gong. Rec. H7220-H7223 (daily ed. June 27, 
1984) ; 130 Con g. Rec. H5395-H5407 (daily ed. June 7, 1984). The 
focus of the Senate debate was whether teenagers should be singled 
out for special treatment. 129 Gong. Rec. S8243 (daily ed. June 26, 
1984) (remarks of Sen. Chafee) ; ic!. at S8246 (remarks of Sen. 
Byrd) ; ic!. at S8231 (remarks of Sen. Exon) ; ic!. at S8209 (re
marks of Sen. Lautenberg) ; id. at S8212 (remarks of Sen. P.ell) ; 
id. at S8214 (remarks of Sen. Specter); id. at S8237-38 (remarks 
of Sen. Duren berger) ; id. at S8210; 20 Weekly Comp., Pres. Doc. 
1036 (July 17, 1984). 

We recognize that the constitutionality of this legislation is a 
matter presently under plenary consideration by the Court in South 
Dakota 11, Dole, 107 S. Ct. 869 (1987) (order granting certiorari). 
The outcome of Dole will not affect our point here: The ultimate 
validity or invalidity of the statute does not minimize the impor
tance of the congressional recognition that teenagers are particu
larly vulnerable to exercising poor judgment and need special pro
tections. Further, no party to the Dol• litigation seems to dispute 
that teenagers need special protections. Brief of Petitioner at 
19, 62, 68; Brief of Amici Curiae, National Beer Wholesalers' 
Association and 46 State Beer, Wine and Distilled Spirits Associa
tions in Support of Petitioner, at 17, South Dakota 11. Dole, 
No. 86-260. 

'· 
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assumed to have the capacity to take care of themselves." 
Schall v. Martin, 467 U.S. 253, 265 (1984). For exam
ple, in Oregon v. Mitchell, the states sought to "justify 
exclusion of 18- to 21-year-olds from the voting rolls 
solely on the basis of the states' interests in promoting 
intelligent and responsible exercise of the· franchise." 
400 U.S. 112, 243 (1970) (Brennan, White & Marshall, 
JJ., dissenting}. 

The Court has long "assume[d] that juvenile offenders 
constitutionally may be treated differently from adults," 
Bellotti v. Baird, 443 U.S. 622, 635 (1979}, and has long 
recognized that "[c]hildren have a very special place in 
life which law should reflect. Legal theories and their 
phrasing in other cases readily lead to fallacious reason
ing if uncritically transferred to determination of a 
State's duty towards children." Eddings, · 455 U.S. at 
116 n.12 (quoting May v. Anderson, 345 U.S. 528, 536 
(1953} (Frankfurter, J., concurring)). The Court has 
often expressed the rationale underlying this distinction, 
explaining that "during the formative years of childhood 
and adolescence, minors often lack the experience, per
spective, and judgment to recognize and avoid choices 
that could be detrimental to them." Bellotti, 443 U.S. 
at 635; see also H. L. v. Matheson, 450 U.S. 398, 409-11 
(1981}. 

[Y] outh is mope than a chronological fact. It is a 
time and condition of life when a person may be most 
susceptible to influence and to psychological damage. 
Our history is replete with laws and judicial recogni
tion that minors, especially in their earlier years, 
generally are less mature and responsible than adults. 

Eddings, 455 U.S. at 115-16 (footnote omitted) ; see also 
Skipper v. South Carolina, 106 S. Ct. 1669, 1675 (1986) 
(Powell, J., concurring); New York v. Ferber, 458 U.~ 
at 776 (Brennan & Marshall, JJ., concurring) (noting 
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"the particular vulnerability of children") ; Parfmm v. 
J.R., 442 U.S. 584, 603 ( 1979) ("Moot children, even in 
adolescence, simply are not able ro make sound judg
ments coru:erning many decisions"); Gimberg v. New 
York, 390 U.S. 629, 649-50 (1968) (Stewart, J., con
curring) ("a child ... is not possessed of that full ca
pacity for individual choice which is the presuppooition 
of First Amendment guarantees") (footnote omitted). 

' 
[A] dolescents, particularly in the early and middle 
teen years, are more vulnerable, more impulsive, and 
less self-disciplined than adults. Crimes committed 
by youths may be just as harmful to victims as those 
committed by older persons, but they deserve less 
pumshment because adolescents may have less capac
ity ro control their conduct and ro think in long
range terms than adults. Moreover, youth crime as 
such is not exclusively the offender's ·fault; offenses 
by the young also represent a failure of family, 
school, and the social system, which share responsi
bility for the development of America's youth. 

Eddings, 455 U.S. at 116 n.ll (quoting TVfentieth Cen
tury Fund Task Force on Sentencing Policy Toward 
Young Offenders, Confronting YCYUth Crime 7 (1978)); 
see also Skipper v. South Carolina, 106 S. Ct. at 1675 
(Powell, J., concurring) ; Haley v. Ohio, 332 U.S. 596, 
599 (1"948) ; Gallegas v. ColorruJ,o, 370 U.S. 49, 54 (1962). 

"[A]s any parent knows, children at· certain ages ·are 
inclined ro test the outer boundaries of acceptable con
duct .... " T .L.O., 469 U.S. at 352 (Blackmun, J., con
curring). The Court has recognized the ''period of great 
instability which the crisis of adolescence produces." 

__ Haley, 332 U.S. at 599 . 

During the "crisis of adolescence" noted in· Haley, 
minors are less mature in their ability ro make sound 
judgments and are less able to control their conduct and 
to recognize the consequences of their acts. Adolescence 
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is a time 07 when young persons frequently are struggling 
to arrive at a definition of their own identity; adolescents 
are particularly likely to rebel against adult authority 
and to seek affirmation by their peers. E. Erickson, 
Childhood and Society 261-63 (2d ed. 1963). The teen 
years are "a period of experiment, risktaking and bra
vado. Some criminal activity is part of the patterns of 
almost all youth subcultures." Twentieth Century Fund 
Task Force, supra, at 3. The adolescent's intellectual 
capability to consider and to choose from the realm of 
possibilities in a comprehensive fashion emerges only in 
late adolescence and early adulthood. E. Peel, The Nature 
of Adolescent Judgment 153 (1971). Moral character is 
to a large degree a product of the maturation process. 
Kohlberg, DevelCY{YYnent of Moral Character and Moral 
Ideology, in Review of Child DevelCY[YYnent Research 383, 
409 (M. Hoffman & L. Hoffman eds. 1964); Rest, Davi
son & Robbins, Age Trends in Judging Moral Issues, 
49 Child Development 263 (1978). The ability to make 
moral judgments depends, at least in part, on broader 
factors of social experience. Most adolescents simply do 
not have the breadth and depth of experience which are 
essential to making sound judgments and to understand
ing the long-range consequences of their decisions. 

Many adolescents possess a "profound conviction of their 
own omnipotence and immortality. Thus many adolescents 
may appear to be attempting suicide, but they do not 
really believe that death will occur." Miller, Adolescent 
Suicide: Etiology a7!d Treatment, in Adolescent PB1Jchia
try 327, 329 ( S. Feinstein, J. Looney, A. Schwartzberg 
& A. Sorosky eds. 1981) ; see also Hostler, The DevelCYp-

27 Adolescence lasts roughly from age 12 to age 19. Gordon, The • 
Tattered Cloak of Immortality, in Adolescence and Death 12. 17-19 
(C. Coor & J. McNeil eds. 1986). 
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ment of the Child's Crmcept of Death, in Th~ Child and 
Dea.th 19 ( 0. Sahler ed. 1978) ?" · 

For this reason, threatening a child with death does 
not have the same impact as threatening- an adult with 
death. "[I]mmature minors often lack the ability to make 
fully informed choices that take account of both immedi
ate and long-range consequences . . . ." · Bellotti, 443 
U.S. at 640-41. Adolescents live for the moment, for "an 
intense present," with little thought of the future con
sequences of their actions. Kasterbaum, Time arzd Death 
in Adolescence, in The Mea.ning of Dea;th 99, 104 (H. 
Feifel ed. 1959). The defiant attitudes and risk-taking 
behaviors of some adolescents are related to their "devel
opmental state of defiance about danger and death." 
Fredlund, Children arzd Death frrnn the School Setting, 
47 J. School Health 533, 535 (1977). They typically have 
not learned to accept 'the finality of death. Hostler, The 
Development of the Child:-8 Crmcept of Dea.th, in The 
Child and Dea.th (0. Sahler ed. 1978). Adolescents tend 
to view death as a remote possibility; old people die, not 
teenagers. "Risk-taking with body safety is common in 
the adolescent years, through sky diving, car racing, ex
cessive use of drugs and alcoholic beverages." Gordon; 
supra, at 27. Such "chance games" are played by ado
lescents "out of their own sense of omnipotence." Miller, 
supra, at 329. 

Further, most adolescents grow up. "For most ado
lescents, age alone is the cure of criminality." F. Zim
ring, Background Paper, in Twentieth Century Fund 
Task Force on Sentencing Policy Toward Young Offend• 
ers, iiUpra, at 37; J. Wilson & R. Herrnstein,_ Crime and 

•• This may help explain a recent rash of teenage suicides that 
has focused national attention on the issue. See, e.g., 2 lUinois 
S-uicirJ.es Similar to New Jersey Teen-Agers, Washington Post, 
March 14, 1987, at A3. Suicide is the third leading cause of death 
among teenagers. Adler & Doleini, Psychological Iss-ues and Abor
tion for Adolescents, in Adolescent Abortion 84 (G. Melton ed. 
1986). 
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Huma.n Nature 144 (1985). Youth is a "time of intense 
and unfulfilled passions, leading to crimes for goods and 
pleasures that older people either crave less or can enjoy 
legally." ld. at 145. Simply stated, an adult is likely 
to have a lower propensity for crime than a youngster 
because the adult is older. "Age, like gender, resists ex
planation because it is so robust a variable. None of 
the correlates of age, such as employment, peers, or fam
ily circumstances, explains crime as well as age itself." 
ld. (footnotes and reference omitted) (emphasis added)."" 

The legislative judgment, nearly universal among the 
states, that society should treat adolescents and adults 
differently, and the developmental differences upon which 
that judgment is based, compel the conclusion that ado
lescents should be spared from the death penalty, at 
least until they reach age 18. 

C. The Reasons for Treating Children Differently From 
Adults Apply With Special Force Here: The Develop
mental Differences Between Adolescents and Adults 
Diminish the State's Interest in Inflicting the Death 
Penalty on Minors 

The "Constitution contemplates that in the end [the 
Court's] own judgment will be brought to bear on the 
question of the acceptability of the death penalty under 
the Eighth Amendment." Coker, 433 U.S. at 597; ac
cord Enmund, 458 U.S. at 797; Gregg v. Georgia, 428 
U.S. 153, 182-83 (19~6). This independent judgment is 

•• Statistics suggest that as people move from the turbulence of 
adolescence to the calmer period of the early twenties, they commit 
fewer crimes, whether or not they were apprehended or participated 
in a rehabilitation program. Se• Office of Juvenile Justice and 
Delinquency Prevention, U.S. Dept. of Justice, Assessing the Rela
tionship of Adult Criminal Careers to Juvenile Careers: A Sum
mary 4 (1982) ; cf. Federal Bureau of Investigation, U.S. Dept. of 
Justioe, Crime in the United States: 197S, 194-96 (1979); Zimring, ~ 
American Youth Violence: Issues and Trends, in Crin~e and Jus- "" 
tice: An Ann·ual Review of Research 67 (N. Morris & M. Tonry eds. 
1979) (rates of many kinds of criminality peak in mid-adolescence). 

.. 



--- .. ··-· -· ----- _,_, .... - ··- ... -~·-··· --·.· . ;··-····- ....... ••. ·:· ...... ... ~--.·-··:···· ~---........... __ .. -... - ···-~· ..... ·--··-;- .. .._ ..... _____ .,....,; , ... --- .. ~--

. · ... 

' ' 

..-,.:. . 
... ·• 

., 

.. .·. · ... 

~~-·::· · ... 

' 
·' 

. ' 

1 ,, 

. _. .. 
'· 

., 

.; -~ 

• ' .·. ~ 

' 
,, .. 

·, : . ~-. ~ 

.. :· .-'_;·-: ·: ':'.> ·l 
··<· ·-~- . -! 

' ,.• ·~ 

. ' 

. ~-

.·. '" 

• • 
22 

informed by the twin penological justifications :for the 
death penalty: general deterrence and retribution. Tison 
v. Arizona, 55 U.S.L.W. at 4499-500; Slcipper v. South 
Ga.rotina., 106 S. Ct. at 1675-76 (Powell, J ., concurring) ; 
Enmund, 458 U.S. at 798-99; Gregg, 428 U.S. at 183-87. 
Preclusion of juvenile executions would undermine nei
ther o:f these goals. 

1. General Deterrence 

The "death penalty has little deterrent force against 
defendants who have reduced capacity for considered 
choice." Skippe:r, 106 S. Ct. at 1675 (Powell, J., concur
ring). The death penalty may be expected to deter only 
those who engage in a "cold calculus that precedes the 
decision to act," those who "earefully eontemplate []" 
their crimes. Gregg, 428 U.S. at 186; see also Fishe:r v. 
United States, 328 U.S. 463, 484 (1946) (Frankfurter, 
J., dissenting) ; W. Bowers, Legal H~Ymicide 272 (1984). 
"The socialization processes, which include the internal
ization of a society's moral norms and prohibitions, un
doubtedly play a role in general deterrence." Gale, Retri
butimt, Punishment, a.nd Death, 18 U.-C. Davis L. Rev. 
973, 995 (1985) (footnote omitted). 

Amici have demonstrated above that with adolescents 
the socialization process is as yet incomplete; for this 
reason, capital punishment will not likely deter other 
minors from committing erimes. Adolescents are less 
likely than adults to calculate rationally; this, indeed, is 
the premise underlying the states' guardianship and pro
tection of minors. It is unlikely that cold, rational calcu
lation is involved when juveniles commit crimes. See 
C. Bartollas, Juvenile Delinquenc?.J 102 (1985). Our cul
ture assumes for countless other purposes that minors, 
prior to acting, do not engage in the sort of responsible 
risk-benefit analysis that lies at the eore of the deter
rence theory. And when adolescents do calculate, the fear 
of death will not be given its fair measure. Adolescents 
have not learned to accept death's finality. 
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Moreover, execution of minors will fail to deter the 
general population from committing crimes. Potential 
murderers are most likely to be deterred by the execution 
of one with whom the potential killer can identify; put 
another way, execution of a person who is particularly 
distinguishable from the general population will not serve 
to deter members of the general population. Cf. A. Gold
stein, The Insanity Defense 13 · ( 1967) ; Liebman & Shep
hard, Guiding Capital Sentencing Discretion Beyond the 
"Boiler Plate": M ~ntal Disorder as a Mitigating Factor, 
66 Geo. L.J. 757, 813-17 (1978). Nor will exclusion of 
minors from execution abate the deterrent force of the 
death penalty for adults. Finally, because juvenile e.'Cecu
tions are so rare, their preclusion would have little im
pact on the deterrence of the population at large. See 
generally Comment, Capital Punishment for Mi'lUYl"B: An 
Eighth Amendm~nt Analysis, 74 J. Crim. L. & Crim
inology 1471, 1510-13 (1983). 

2. Retribution 

In addition to deterrence, the Court has said that retri
bution-the expression of society's outrage at particularly 
offensive conduct-remains a legitimate penological goal 
of capital punishment. Spaziano v. Florida, 468 U.S. 
447, 461-62 (1984); Enmund, 458 U.S. at 800-01; Gregg, 
428 U.S. at 183. But such outrage is tempered when the 
defendant is an adolescent: Juries, t)le representatives 
of the community whose outrage is being expressed by 
death sentences, seldom vote to condemn teenagers. 

The act1u:l practice of sentencing minors to die, and 
of actually executing them, has declined to a remarkably 
low level. As of December, 1983, only thirty-eight (2.9%) 
of the 1,289 persons on death row were under age eight
een at the time of their crimes... By July of 1986, the 

00 Streib, supra, 34 Clev. St. L. Rev. at 384. We assume that all -: 
of these eases involved jury sentences of death. Although four states 
exclude the jury from the capital sentencing process, Spaziano, 468 
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number had dropped from thirty-eight to thirty-two, while 
the population of death row had increased by 500. Streib, 
supra;, 34 Clev. St. L. Rev. at 384. Thus, while the 
death row population grew by 42o/o (from 1,250 to 
1,770), the juvenile death-row population decreased by 
16%. 

Even more strikingly, only seven new juveniles were 
added to the death row population from December 1983 
to March 1986. Approximately 700 total death sentences 
were imposed during this period. Id. Accordingly, juve
niles accounted for only 1% of the death sentences meted 
out during this two and one-half year period. 

Review of intentional homicide data dramatically un
derscores the fact that juries impose capital sentences on 
juveniles at a significantly lower rate than on adults. 
Approximately 9.2% of intentional homicides from 1973 
through 1983 were committed by persons under eighteen. 
Id."' In stark contrast to this 9.~o/o commission rate, only 
2% to 3% of. all capital sentences imposed over this pe
riod were imposed on juveniles. I d. at 387. 

Most importantly, data compiled through March of 
1987 establish that the juvenile capital-sentencing rate 
has leveled off at a dramatically low level. Over the last 
five years, those under age eighteen have· been sentenced 
to death as follows: 1982-11; 1983-9; 1984-6; 1985 
-3; 1986-7. During this same period, the annual 
death-sentencing rate for adults has been approximately 

U.S. a.t 463-64 n.9, none or these sta.tes contributed to the present 
population of juvenile dea.th row. The three sta.tes permitting judges 
to impose dea.th notwithsta.nding a jury's recommendation of life 
imprisonmentr-Alabama, Florida and Indiana-account for seven 
juvenile dea.th sentences. It is not known whether the juries in 
these ca.ses recommended life or death. 

S1 However, It is the 18 to 24 "age grouP-beyond the jurisdiction 
-of almost aJl juvenile courts-tha.t has the highest arrest rate for 
crimes of violence." President's Commission on Law Enforcement 
and Administration of Justice, The Challenge of Crime in a Free 
Society 56 (1967) • 
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300 per year:''' Juvenile death sentences are so rare that 
they are cruel and unusual "in the same way that being 
struck ·by lightning is cruel and unusual." Furman v. 
Georgia, 408 U.S. 238, 309 (1972) (Stewart, J., con
curring). 

Some courts, upholding the constitutionality of execut
ing minors, have focused upon legislative enactments in 
concluding that such executions do not offend our so
ciety's evolving standards of decency.33 However, statutes 

•• Few death sentences translates into still fewer actual execu
tions. A 20-year national moratorium on executing minors ended 
when Charles Rumbaugh was executed in 1985. Rumbaugh was 
17 years old at the time of the crime. Rumbaugh, however, as an 
adu1t and after a full evidentiary hearing on his competency to 
waive further legal action to save his life, volunteered for execu
tion. Rumbaugh v. Procunier, 753 F.2d 395 (5th Cir.), cert. denied, 
473 U.S. 919 (1985). Early in 1986, Terry Roach became the first 
nonconsensual execution of a juvenile since 1964: Roach, however, 
did not allege in his first federal habeas corpus proceeding that 
execution of a juvenile per se violates the Constitution. Roach v. 
Martin, 757 F.2d 1463 (4th Cir.), cert. denied, 106 S. Ct. 185 
(1985). Similarly, Jay Pinkerton, executed later in 1986, appar
ently raised the claim in a. successor habeas petition. Thus, of the 
70 people executed in the post-Furman era, only three were under 
the age of 18 at the time of their crime, and one of the three volun
teered for execution. Further, Rumbaugh and Pinkerton-who 
were seventeen years old at the time of their offenses-were exe
cuted in Texas, where the maximum juvenile court age is 17. Tex. 
Penal Code Ann. § 8:07 (d) (Vernon Supp. 1987) • 

.. See, e.g., Preiean v. Blackburn, 743 F.2d 1091, 1098-99 (5th 
Cir. 1984), modified on other grounds, 765 F.2d 482 (5th Cir. 
1985), petition for cert. filed, No. 85·5609: Trimble v. State, 300 
Md. 387, 478 A.2d 1143, 1158-64 (Md. 1984), cert. denied, 469 U.S. 
1230 (1985). In fact, legislative responses support age 18 as the 
minimum age for execution eligibility. As discussed infra, legisla
tion places a variety of limitations upon minors, restrictions which 
evince a consensus that minors are less mature and responsible 
than adults. 

As to capital punishment specifically, the legislative message" is 
more mixed but still supportive of the notion that if an age must 
be chosen-and surely it must--then eighteen is the only principled 

·, 
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are not determinative, particularly since they have led 
to only a miniscule number of death sentences or execu
tions. Death penalty legislation alone cannot reveal so
ciety's evolving standards of decency . 

In the decade and a half since Furrr!(Ln v. Georgia, 
almost every current Justice has written or joined in 
opinions that look to the pattern of ju<!J verdicts in sup-

line. Of the fifteen states that establish a minimum age for capital 
punishment, eleven set it at eighteen, three set it at seventeen, and 
one sets it at sixteen. 

Further, the most' recent legislative activity has been in tbe 
direction of setting 18 as the minimum age. Nebraska in 1982 set 
18 as its minimum age for execution; Colorado and Oregon did so 
in 1985; New Jersey did so in 1986. Neb. Rev. Stat. § 28-105.01 
(1985) ; Colo. Rev. Stat. § 16-11-103 (1986) ; Or. Rev. Stat. § 161-
620 (1985) ; N.J. Stat. Ann. ·§ 2C: 11-3f (West 1986) (L. 1985, 
ch. 478, § 1, approved Jan. 17, 1986). In April 1987, Maryland 
became the latest state to set 18 as the minimum age for capital 
punishment. Barnes & Schmidt, Schaefer Praises Session As "U,._ 
'lt.81U!1ly Successful," Washington Post, April 14, 1987, at A7. The 
Governor was "struck by the fact that the decisive. Senate votes 
came not from the newly-elected members of that Chamber, but 
from Senate veterans who had opposed an exemption for minors in 
previous years." Letter from William Schaefer to Clayton 1\fitchell, 
Speaker, Maryland House of Delegates, April 7, 1987, at 1 (repro
duced at Appendix K). The Maryland House of Delegates, in 
putting the age at 18, reversed tbe Maryland Judiciary Committee, 
which had set the age at 16. Barnes, Death Penalty Ezemptjon 
Ad11ances, Washington Post, April 11, 1987, at B4. The 1987 ses
sion of the Georgia General Assembly considered such a measure. 
Shipp, Restricting Use of Death Penalty is Long Overdue, Atlanta 
Journal-Constitution, January 4, 1987, at 1D. The New Hampshire 
legislature recently re-codified and therefore reaffirmed its ex
emption of minors from capital punishment. HB 106, Laws 1986, 
ch. 82:1 (effective Jan. 1, 1987) (codified as N.H. Rev. Stat. Ann. 
§ 630 :5 (IX) to (XIII) (1986 Supp.)). 

Finally, tbe recently proposed federal deatb penalty legislation 
was amended to provide that a sentence of death may not be 
imposed upon a person who was less tban 18 years old at the time 
of the offense. Establishing Constitutional Procedures for the lm
·position of Capital Punishment: Report of the Committe• on tke 
Judiciary, 99th Cong., 2d Sese. 30 (1986) • 
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port of a conclusion about the death penalty's constitu
tionality, either generally or for particular crimes. 3• 

•• Members of the Court have reasoned that the "jury •.• is a 
significant and reliable objective index of contemporary values 
because it is so directly involved," Enmund, 458 U.S. at 795 (White, 
Brennan, Marshall, Blackmon & Stevens, JJ.) (quoting Gregg v. 
Georgia, 428 U.S.153, 181 (1976) (Stewart, Powell & Stevens, JJ.)); 
that "it is thus important to look at the sentencing decisions that 
juries have made in the course of assessing whether capital punish
ment is an appropriate penalty for the crime being tried." Coker, 
433 U.S. at 596 (White, Stewart, Blackmun & Stevens, JJ.). In 
Woodson v. North Carolina, 428 U.S. 280, 293 (1976), a plurality 
consisting of Justices Stewart, Powell and Stevens cited jury re
fusal to convict in mandatory capital cases to support its conclu
sion that the mandatory statutes did not reflect evolving standards 
of decency. In Lockett v. Ohio, 438 U.S. 586, 625 (1978), Justice 
White wrote, in concurrence, that the death penalty could not be 
used if the defendant did not intend the death of the victim, even 
though at the time "approximately half of the states [had] not 
legislatively foreclosed the possibility of imposing the death penalty 
up.on those who did not intend to cause death"; the reasoning of 
Justice White's concurrence in Lockett was endorsed by the Court 
in Enmund v. Florida, with both the majority, see 458 U.S. at 795, 
and the dissent, see id. at 818-20 (O'Connor, J., joined by Burger, 
C.J., Powell & Rehnquist, JJ.), analyzing the behavior of capital 
juries .. The majority in E'nmund relied on statistics showing that 
despite these statutes, defendants in this category rarely were 
executed. Justice Brennan, in Furman, also relied on the gap 
between legislative authorization of capital punishment and the 
number of death penalties actually inflicted: 

When an unusually severe punishment is authorized for wide
scale application but-not, because of society's refusal, inflicted 
save in a few instances, the inference is compelling that there 
is a deep-seated reluctance to inflict it. 

Furman v. Georgia, 408 U.S. 238, 300. (1972) (Brennan, J., con
curring). In Coker v. Georgia, 433 U.S. at 596, a plurality consist
ing of Justices Stewart, White, Blackmun and Stevens cited 
Gregg's observation that the "jury ... is a significant and reliable 
objective index of contemporary values because it is so directly 
involved." Justice Powell concurred in this reasoning insofar as it 
supported "the view that ordinarily dep.th is a disproportionate~ 
punishment for the crime of raping an adult woman." Coker,-
433 U.S. at 601. 

: 
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Thus, the Court, while considering legislative judgments 
as one measure of society's evolving standards of decency, 
still looks beyond those judgments to learn whether they 
are accurate. There is a good reason to do so: 

Each lawmaker confronts capital punishment- ab
stractly. No life depends on her vote. Legislative re
sponse tells·us the degree to which we are willing 
to have laws"" permitting execution, but sentencing 
and execution tell us the degree to which we are will
ing to carry them out. A statute, furthermore, is 
static. It remains until changed. As public opinion 
shifts, older statutes ·become less reliable indicators 
of current values. Forces influence legislators that 
do not affect jurors. A legislator may believe, .for 
example, that death penalty proponents in his con
stituency are more likely than its opponents to be 
single-issue voters or are more likely to organize 
against him, if he opposes capital ptinisbinent, than.._ 
will opponents if he supports it. A constituency's 
;willingness to vote based on a single issue and its 
degree of organization likely influence a lawmaker's 
decision and may skew the degree to which the pat
tern of legislation reflects community sentiment Of 
course, legislative action may accurately reflect com
munity sentiment on the acceptability of the death 
penalty, either generally or in classes of cases. But 
without a pattern of jury response, we cannot know 
whether this is true or whether, instead, various po
litical factors have combined to obscure the com
munity view. The jury, "because it is so directly 

. involved,'! is needed to avoid guessing wrong . 

Gillers, Deciding Who Dies, 129 U. Pa. L. Rev. 1, 72-73 
( 1980) (footnotes omitted). 

It is no accident that even in an era in which -the· 
public perceives a significant increase in juvenile crime, 
juries almost never vote to execute teenagers. Lay jurors, 
given the task of expressing the common sense judgment 
of the community, recognize that adolescents are develop
mentally distinct from adults, that adolescents grow up, 
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and that young people are uniquely rehabilitable. Juries 
recognize· that it is unrealistic and inhumane to treat 
young offenders as if they have fully mature judgment 
and control. 

Or perhaps juries intuit that the philosophical prem
ises of retribution fail when applied to minors. The· 
morality of the anger that fuels the desire for retribu
tion is based on the killer's violation of the social com
pact. Society has entrusted its citizens with rights, one 
of which is freedom, and the murderer has grossly abused 
that freedom. W. Berns, For Capital Punishment 155 
(1979). The fallacy of this retributive argument as it 
applies to minors is precisely that we do not entrust 
minors with such freedom.•• As discussed above, states 
do not trust their minors to vote, sit on juries or engage 
in a wide variety of adult activities. 

The inequity of the death penalty for minors is per
haps best captured by a vignette described in S. Get
tinger, Sentenced to Die ( 1979). The mother of a con
demned 15-year-old was asked by prison officials for 
parental consent to emergency treatment for her son, 
should he need it. The mother observed: "Now, isn't 
that ironic? . . . He's old enough to be put to death, but 
he's not old enough to get an aspirin without our con
sent." Id. at 150. 

30 John Stuart Mill's On Liberty set forth, in 1859, the classic 
antipaternalist position. J .S. Mill, On Liberty (Penguin Classics 
2d ed. 1986). Mill's logic is utilitarian and argues for the absolute 
prohibition of state paternalism. Yet Mill found it "hardly neces
sary to say that [his] doctrine is meant to apply only to human 
beings in the maturity of their faculties. We are nat speaking of 
children or of young persons below the age which the law may fuc 
as that of manhood or womanbood." Jd. at 69. 

: 
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CONCLUSION 

The Court should hold that execution of those who were 
younger than age 18 at the time of their offense violates 
the eighth and fourteenth amendments. 
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State Age 

AL 19 
AK 18 
AZ 18 
AR 18· 
CA 18 
co 18 
CT 18 
DL 18 
DC 18 
FL 18 
GA 18 
HI 18 
ID 18 
IL 18 

IN 18 
IA 18 
KS 18 
KY 18 

LA 18 
ME 18 
MD. 18 
MA 18 

MI 18 

MN 18 
MS 21 
MO 
MT 18 
NE 19 

• 

2a 

AGE OF MAJORITY* 

Citation 

Ala. Code§ 26-1-1 (1986) 
Alaska Stat.§ 25.20.010 (1983) 
Ariz. Rev. Stat. Ann.§ 1-215 (1974) 
Ark. Stat. Ann.§ 57-103 (1985) 
Cal. Ci'Vi,l Code§ 25.1 (West 1982) 
Colo. Rev. Stat. § 13-22-101 (197 4) 
Conn. Gen. Stat. § 1-1d (Supp. 1986) 
Del. Code Ann. tit. 1, § 701 (1975) 
D.C. Code Ann. § 30-401 (1981) 
Fla. Stat. Ann.§ 743.07 (West 1986) 
Ga. Code Ann. § 39-1-1 (1982) 
Haw. Rev. Stat.§ 577-1 (1976) 
Idaho Code§ 32-101 (1983) 
Til. Ann. Stat. ch. 110'1! para. 11-1 (Smith-

Hurd Supp.1986) 
Ind. Code Ann. § 34-1-67-1 (Burns Supp. 1980) 
Iowa Code Ann.§ 599.1 (West 1981) 
Kan. Stat. Ann. § 38-101 (1986) 
Ky. Rev. Stat. Ann. § 2.015 (Michie/Bobbs-

Merrill1985) • 
La. Civ. Code Ann. art. 37 (West 1987) 
Me. Rev. Stat. Ann. tit. 1, § 72 (1979) 
Md. Ann. Codeart.1, § 24 (1981) 
Mass. Gen. Laws Ann. ch. 4, § 7 CI. fifty-first 

(West 1986) 
Mich. Comp. Laws Ann. § 722.52 (West Supp. 

1986) 
Minn. Stat. Ann.§ 645.451 (West Supp. 1987) 
Miss. Code Ann. § 1-3-27 (1972) 
Not Uniform 
Mont. Code Ann. § 41-1-101 (1985) 
Neb. Rev. Stat.§ 38-101 (1984) 

* Counsel gratefully acknowledge• the valuable assistance of 
Janice Mitnick, Margaret McCandless, Stephan Geisler, Robert 
Taylor, Michael Ollen, Jonathan Graves and James Lee Buck in the 
preparation of the Appendices to this brief. 
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State Age 

NV 18 
NH 18 
NJ 18 
NM 18 
NY 
NC 18 
ND 18 
OH 18 
OK 18 
OR 18 
PA 21 
RI 18 
sc 18 
SD 18 
TN 18 
TX 18 
UT 18 
VT 18 
VA 18 
WA 18 
wv 18 
WI 18 
WY 19 

• 
3a 

Citation 

Nev. Rev. Stat. § 129.010 (1957) 
N.H. Rev. Stat. Ann. 21:44 (1985) 
N.J. Stat. Ann.§ 9:17 B-3 (West 1976) 
N.M. Stat. Ann.§ 28-6-1 (1983) 
Not Uniform 
N.C. Gen. Stat. § 48A-2 (1984) 
N.D. Cent. Code§ 14-10-01 (1981) 
Ohio Rev. Code Ann. § 3109.01 (Baldwin 1983) 
Okla. Stat. Ann. tit. 15, § 13 (West 1983) 
Or. Rev. Stat. § 109-510 (1985) 
Pa. Stat. Ann. tit. 1-6, § 1991 (Purdon 1986) 
R.I. Gen. Laws § 15-12-1 (1981) 
S.C. Const. art. XVII, § 14 
S.D. Codified Laws Ann. § 26-1-1 (1984) 
Tenn. Code Ann. § 1-3-105 (1985) 
Tex. Fam. Code Ann.§ 11.01 (1) (Vernon 1986.) 
Utah Code Ann.§ 15-2-1 (1986) 
Vt. Stat. Ann. tit.1, § 173 (1985) 
Va. Code Ann.§ 1-13.42 (1979) 
Wash. Rev. Code Ann.§ 26.28.010 (1986.) 
W.Va. Code§ 2-2-10 (1979) 
Wis. Stat. Ann. § 990.01 (West 1985) 
Wyo. Stat. § 14-1-101 (1986) 

Totals (50 States and D.C.) 
Not 

Age is 19 21 Uniform 

Number 44 3 2 2 
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State Age 

AL 19 
AK 18 
AZ 18 
AR 21 
CA 18 
co 18 
CT 18 
DL 18 
DC 18 
FL 18 
GA 18 
HI 18 
ID 18 
IL 18 

IN 18 
IA 18 
KS 18 
KY 18 

LA 18 
ME 18 
MD 18 
MA 18 

MI 18 

MN 18 
MS 21 
MO 21 
MT 18 
NE m 
NV 18 
NH 18 

2b 

RIGHT TO SERVE ON JURY 

Citation 

Ala. Code§ 12-16-60 (1986) 
Alaska Stat. § 09.20.019 (1983) 
Ariz. Rev. Stat. Ann. § 21-301 (1975) 
Ark. Stat. Ann. § 39-101 (Supp. 1985) 
Cal. Civ. Proc. § 198 (West 1982) 
Colo. Rev. Stat. § 13-71-106 (Supp. 1986) 
Conn. Gen. Stat. § 51-217 (1985) 
Del. Code Ann. tit. 10, § 4504 (Supp. 1984) 
D.C. Code Ann. § 11-1901 (1981) 
Fla. Stat. Ann. § 40.01 (West Supp. 1987) 
Ga. Code Ann. § 15-12-60 (1985) 
Haw. Rev. Stat. § 612-4 (1976) 
Idaho Code§ 2-209 (Supp. 1986) 
ill. Stat. Ann. ch. 78, para. 2 (Smith-Hurd 

1987) 
Ind. Code Ann. § 35-1-15-11 (Burns 1979) 
Iowa Code Ann. § 607.2 (West Supp. 1986) 
Kan. Stat. Ann. § 43-156 (1986) 
Ky. Rev. Stat. Ann. § 29A.080 (Michie/Bobbs-

Merrill1985) 
La. Code Crim. Proc. Ann. art. 401 (West 1987) 
Me. Rev. Stat. Ann. tit. 14, § 1211 (Supp. 1986) 
Md. Cts. & Jud. Proc. Code Ann. § 8-104 (1984) 
Mass. Gen. Laws Ann. ch. 234, § 1 (West 

1986) ; ch. 51, § 1 (West 1975) 
Mich. Comp. Laws Ann. § 600.1304 (West 

1981) 
Minn. Stat. Ann. § 593.41 (West 1987) 
Miss. Code Ann. § 13-5-1 (1972) 
Mo. Stat. Ann. § 494.010 (Vernon Supp. 1987) 
Mont. Code Ann. § 3-15-301 (1985) 
Neb. Rev. Stat.§ 25-1601 (1985) 
Nev. Rev. Stat. § 6.010 (1957)" 
N.H. Rev. Stat. Ann. §§ 500-A:1 to 500-A:2 

(1983) 

: 
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State Age 

NJ 18 
NM 21 
NY 18 
NC 18 
ND 18 
OH 18 
OK 18 
OR 18 
PA 18 
RI 18 
sc 18 

SD 18 
TN 18 
TX 18 
UT 21 
VT 18 

VA 18 
WA 18 
wv 18 
WI 18 
WY 19 

• 
3b 

Citation 

N.J. Stat. Ann. § 9-17B-l (West Supp, 1986) 
N.M. Stat. Ann. § 38-5-1 (1978) 
N.Y. Jud. Law § 510 (McKinney Supp. 1987) 
N.C. Gen. Stat. § 9-3 (1986) 
N.D. Cent. Code § 27-09.1-08 (Supp. 1985) 
Ohio Rev. Code Ann. § 2313.42 (Baldwin 1984) 
Okla. Stat. Ann. tit. 38, § 28 (West Supp. 1987) 
Or. Rev. Stat.§ 10.030 (c) (1985) 
Pa. Stat. Ann. tit. 42, § 4521 (Purdon 1981) 
R.I. Gen. Laws § 9-9-1 (Supp. 1984) 
S.C. Code Ann. § 14-7-140 (Law. Co-op. Supp. 

1986) 
S.D. Codified Laws Ann. § 16-13-10 (1986) 
Tenn. Code Ann. § 22-1-101 (1980) 
Tex. Gov't Code Ann. § 62.102 (Vernon 1987) 
Utah Code Ann. §' 78-46-8 (1977) 
Vt. ·stat. Ann.-Administrative Orders and 

Rules: Qualification List, Selection and 
Summoning of All Jurors--Rule 25 (1986) 

Va. Code Ann.§ 8.01-337 (1984) 
Wash. Rev. Code Ann. § 2.36.070 (Supp. 1987) 
W. Va. Code § 52-1-8 (Supp. 1986) 
Wis. Stat. Ann. § 756.01 (West 1981) 
Wyo. Stat. § 1-11-101 (West Supp, 1986) 

Totals (50 States and D.C.) 

Age 18 19 21 -.-
Number 43 3 ,5 



• 
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APPENDIX C 

• 

Right to Marry Without Parental Consent 

.. 
11:111 

f_i:+ZI--
UNDER 18. OVER 
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2c 

, 
RIGHT TO MARRY WITHOUT PARENTAL CONSENT , 

State Age Citation 

AL 1& Ala. Code § 30-1-5 (1983) 
AK 18 Alaska Stat. § 25.05.171 (1983) 
AZ 18 Ariz. Rev. Stat. Ann. § 25-102 (1976) 
AR 18 Ark. Stat. Ann. § 55-102 (Supp. 1985) 
CA 18 Cal. Civ. Code § 4101 (West 1983) 
co 18 Colo. Rev, Stat. § 14-2-106 (Supp. 1986) 
CT 18 Conn. Gen. Stat.§ 46b-30 (1986) 
DL 18 Del. Code Ann. tit. 13, § 123 (1981) 
DC 18 D.C. Code Ann. § 30-111 (1981) 
FL 18 Fla. Stat. Ann.§ 741.04 (1986) 
GA 18 Ga. Code Ann. § 19-3-37 (1982) 
HI 18 Haw. Rev. Stat.§ 572-2 (1976) 
ID 18 Idaho Code § 32-202 (1963) 
IL 18 Ill. Ann. Stat. ch. 40, para. 203 (Smith-Hurd 

Supp. 1986) 
IN 18 Ind. Code Ann. § 31-7-1-6 (Burns Supp. 1986) 
IA 18 Iowa Code Ann.§ 595.2 (West 1981) 
KS 18 Kan. Stat. Ann.§ 23-106 (1981) 
KY 18 Ky. Rev. Stat. Ann. § 402.210 (Michie/Bobbs-

Merri111984) 
LA 18 La. Civ. Code Ann. art. 97 (West 1952) 
ME 18 Me. Rev. Stat. Ann. tit. 19, § 62 (1981) 
MD 1& Md. Fam. Law Code Ann. § 2-301 (1984) 
MA 18 Mass. Gen. Laws Ann. ch. 207, § 7 (West Supp. 

1986) 
MI 1& Mich. Comp. Laws Ann.§ 551.103 (West Supp. 

1986) 
MN 18 Minn. Stat. Ann. § 517.02 (West Supp. 1987) 
MS 21 Miss. Code Ann. § 93-1-5 (d) (Supp. 1986) 
MO 18 Mo. Ann. Stat. § 451.090 (Vernon 1986) 
MT 18 Mont. Code Ann. § 40-1-202 (1985) 
NE 18 Neb. Rev. Stat.§ 42-105 (1984) 
NV 18 Nev. Rev. Stat.§ 122.020 (1957) 
NH 1& N.H. Rev. Stat. Ann. § 457:5 (1983) 
NJ 18 N.J. Stat. Ann. § 9:17 B-1 (West Supp. 1986.) 
NM 18 N.M. Stat. Ann. § 40-1-6 (1986) 
NY 18 N.Y. Dom. Rei. Law § 15 (McKinney Supp. 

1987) 



• 
State Age 

NC 18 
ND 18 
OH 18 
OK 18 
OR 18 
PA 18 

RI 18 
sc 18 
SD 18 
TN 18 
TX 18 
UT 18 
VT 18 
VA 18 
WA 18 
wv 18 
WI 18 
WY 18 

• 
3c 

Citation 

N.C. Gen. Stat. § 51-2 (1984) 
N.D. Cent. Code § 14-03-02 (1981) 
Ohio Rev. Code Ann. § 3101.01 {Baldwin 1983) 
Okla. Stat. Ann. tit. 43, § 3 (West 1979) 
Or. Rev. Stat.§ 106.060 (1985) 
Pa. Stat. Ann. tit. 48, § 1-5 {Purdon Supp. 

1986) 
R.I. Gen. Laws § 15-2-11 {1981) 
S.C. Code Ann. § 20-1-250 {Law. do-op. 1985) 
S.D. Codified Laws .'\.nn. § 25-1-9 {1984) 
Tenn. Code Ann. § 36-3-106 (1984) 
Tex. Fam. Code Ann. § 1.51 (Vernon 1987) 
Utah Code Ann. § 30-1-9 {1984) 
Vt. Stat. Ann. tit. 18, § 5142 {Supp. 1986) 
Va. Code Ann.§ 20-49 (1983) 
Wash. Rev. Code Ann. § 26.04.210 {1986) 
W.Va. Code§ 48-1-1 {1986) 
Wis. Stat. Ann. § 765.02 (West 1981) 
Wyo. Stat. § 20-1-102 (1977) 

Totals {50 States and D.C.) 

Age 18 21 

Number 50 1 

·,· 
.' 
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APPENDIX D 

• 
Consent to All Forms of Medical Treatment 

UNDER 18 OVER 
• No L•gllladon (DC, Ml, NE, NH, VT, WV, WI, viY) 

••• Minor abl• lo unde1'11Uind (AR. MS) 
18 18 

Cumulative Totals by Age-50 States & D.C. 
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2d 

, CONSENT TO ALL FORMS OF MEDICAL "TREATMENT 

State Age Citation 

AL 14 Ala. Code § 22-8-4 (1984) 
AK 18 Alaska Stat.§ 09.65.100 (1983) 
AZ 18 Ariz. Rev. Stat. Ann. § 44-132 (1967) 
AR • Ark. Stat. Ann. § 82-363 (Supp. 1986) 
CA 18 Cal. Civ. Code§ 25.8 (West 1982) 
co 18 Colo. Rev. Stat. § 13-22-103 (Supp. 1986) 
CT 18 Conn. Gen, Stat. Ann. § 46b-150d (1986) 
DL 18 Del. Code Ann. tit. 13, § 707 (1981) 
DC No Legislation 
FL 18 Fla. Stat. Ann. § 743.064 (West 1986) 
GA 18 Ga. Code Ann.§ 31-9-2 (1985) 
m 17 Haw. Rev. Stat. § 577 A-2 (1976) 
ID 18 Idaho Code§ 39-3801 (1985) 
IL 18 Til. Ann. Stat. ch. 111, para. 4501 (Smith-Hurd 

1978) 
IN 18 Ind. Code Ann. § 16-8-3-1 (Burns 1973) 
IA 18 Iowa Code Ann. § 147.137 (West Supp. 1986) 
KS· 18 Kan. Stat. Ann. § 38-122 (1986) 
KY 18 Ky. Rev. Stat. Ann. § 216B.400 (Michie/Bobbs-

Merrill1982) 
LA 18. La. Rev. Stat. Ann.§ 40:1095 (West 1977) 
ME 18 Me. Rev. Stat. Ann. tit. 32, § 3292 (Supp. 1986) 
MD 18 Md. Health-Gen. Code Ann. § 20-102 (1982) . 
MA 18 :Mass. Gen. Laws Ann. ch. 112, § 12F (West 

1983) 
MI No Legislation 
MN 18 Minn. Stat. Ann. § 144.341 (West 1987) 
MS .. Miss. Code Ann. § 41-41-3 (Supp. 1986) 
MO 18 Mo. Ann. Stat. § 431.061 (Vernon Supp. 1987) 
MT 18 Mont. Code Ann. § 41-1-402 (1985) 
NE No Legislation 
NV 18 Nev. Rev. Stat.§ 129-030 (1957) 
NH No Legislation 
NJ 18 N.J. Stat. Ann. § 9 :17B-1 (West Supp. 1986) 
NM 18 N.M. Stat. Ann. § 24-10-1 (1986) 

* Minor able to understand 



• 
State Age 

NY 18 
NC 18 
ND 18 
OH 18 
OK 18 
OR 15 
PA 18 
RI 16 
sc 18 
SD 18 

TN 18 
TX 18 
UT 18 
VT 
VA 18 
WA 18 
wv 
WI 
WY 

• 
3d 

Citation 

N.Y. Pub. Health Law§ 2504 (McKinney 1985) 
N.C. Gen. Stat. § 90-21.1 (1985) 
N.D. Cent. Code§ 14-10-17.1 (1981) 
Ohio Rev. Code Ann. § 2317.54 (Baldwin 1984) 
Okla. Stat. Ann. tit. 63, § 2602 (West 1984) 
Or. Rev. Stat. § 109.640 (1985) 
Pa. Stat. Ann: tit. 35, § 10101 (Purdon 1977) 
R.I. Gen. Laws§ 23-4.6-1 (1985) 
S.C. Code Ann.§ 20-7-280 (Law. Co-op. 1985) 
S.D. Codified Laws Ann. § 20-9-4.2 (Supp. 

1986) 
Tenn. Code Ann. §§ 63-6-220 to 63-6-223 (1985) 
Tex. Fam. Code Ann.§ 35.03 (1986) 
Utah Code Ann. § 78-14-5 (1977) 
No Legislation 
Va. Code Ann. § 54-325.2 (1982) 
Wash. Rev. Code Ann. § 26.28.015 (1986) 
No Legis] a tion 
No Legislation 
No Legislation 

Totals (50 States and D.C.) 

Age 

Number 

14 

1 

15 

1 

16 17 

1 1 

Minor 
Able to 

18 Understand 

37 2 

No 
Legislation 

8 

, , 
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APPENDIX E 

Driving Without Parental Consent 

.. .. 
fffh:! - ll!illl 
UNDER 18 OVER 

18 18 

Cumulative Totals by Age-50 States & D.C. 
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, DRIVING WITHOUT PARENTAL CONSENT 

State Age Citation 

AL 16 Ala. Code§ 32-6-7 (1983) 
AK 18 Alaska Stat. § 28.15.071 (1984) 
AZ 18 Ariz. Rev. Stat. Ann. § 28-417 (1976) 
AR 16 Ark. Stat. Ann. § 75-309 (1979) 
CA 16 Cal. Veh. Code§ 12507 (West Supp. 1987) 
co 18 Colo. Rev. Stat.§ 42-2-107 (1984) 
CT 18 Conn. Gen. Stat. § 14-36 (Supp. 1986) 
DL . 1o Del. Code Ann. tit. 21, § 2707 (Supp. 1984) 
DC 16 D.C. Code Ann. § 40-301 (1981) 
FL 18 Fla. Stat. Ann. § 322.09 (West Supp. 1987) 
GA ·18 Ga. Code Ann. § 40-5-26 (1985) 
HI 18 Haw. Rev. Stat. § 286.112 (1985) 
ID 18 Idaho Code § 49-313 (1980) 
IL 18 ill. Ann. Stat. ch. 951;2, para. 6-103 (Smith-

Hurd Supp. 1986) 
IN 18 Ind. Code Ann. § 9-1-4-32 (Burns 1980) 
IA 16 Iowa Code Ann. § 321.177 (West Supp. 1986) 
KS 16 Kan. Stat. Ann.§ 8-237 (1982) 
KY 18 Ky. Rev. Stat. Ann. § 186.470 (Michie/Bobbs-

Merrill Supp. 1986) 
LA 18 La. Rev. Stat. Ann. § 32 :407 (West Supp. 1987) 
ME 18 Me. Rev. Stat. Ann. tit. 29, § 585 (Supp. 1986) 
MD 16 Md. Transp. Code Ann. § 16-103 (1984) 
MA 18 Mass. Gen. Laws Ann. ch. 90, § 8 (West Supp. 

1986) 
MI '18 Mich. Comp. Laws Ann.§ 257.308 (West Supp. 

1986) 
~m 18 Minn. Stat. Ann. § 171.04 (West 1986) 
MS 17 Miss. Code Ann. § 63-1-23 (Supp. 1986) 
MO 16 Mo. Ann. Stat. § 302.060 (Vernon Supp. 1987) 
MT 16 Mont. Code Ann. § 61-5-105 (1985) 
NE 16 Neb. Rev. Stat.§ 60-407 (1984) 
NV 16 Nev. Rev. Stat.§ 483.250 (1983) 
NII 18 N.H. Rev. Stat. Ann. § 263:17 (1982) 
NJ 17 N.J. Stat. Ann. § 39 :3-10 (West 1973) 
NM 18 N.M. Stat. Ann. § 66-5-11 (1984) 
NY 18 N.Y. Veh. & Traf. Law§ 502 (McKinney 1986) 



• 
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APPENDIX F 

• 

Right to Purchase Pornographic Materials 

m:J .. 
!v:r-"t I - ll!!!ml 
UNDER 18 OYER 

18 18 

• No &..$1aldon (AK) 
$ C~anlty 111•&•1 (OIQ 
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, RIGHT TO PURCHASE PORNOGRAPHIC MATERIALS , 

State Age Citation 

AL 18 Ala. Code§ 13A-12-170 (1982) 
AK No Legislation 
AZ 18 Ariz. Rev. Stat. Ann. § 13-3506 (1978) 
AR 18 Ark. Stat. Ann. § 41-3582 (1977) 
CA 18 Cal. Penal Code § 313.1 (West Supp. 1987) · 
co 18 Colo. Rev. Stat. §§ 18-7-501 to 18-7-502 (1986) 
CT 18 Conn. Gen:Stat. § 53a-196 (1985) 
DL 17 Del. Code Ann. tit. 11, § 1361 (Supp. 1984) 
DC 17 D.C. Code Ann. § 22-2001 (1981) 
FL 17 Fla. Stat. Ann. § 847.012 (West Supp. 1987) 
GA 18 Ga. Code Ann. § 16-12-103 {1984) 
HI 18 Haw. Rev. Stat.§ 712-1215 (1976) 
ID 18 Idaho Code§ 18-1513 (1979) 
IL 18 Til. Ann. Stat. ch. 38, para. 11-21 (Smith-Hurd 

1979) 
IN 18 Ind. Code Ann. § 35-30-11.1-1 (Burns 1979) 
IA 18 Iowa Code Ann. § 728.2-(West 1979) 
KS 18 Kan. Stat. Ann. § 21-4301a (1986) 
KY 18 Ky. Rev. Stat. Ann. § 531-030 (Michle/Bobbs-

Merri111985) 
LA 17 La. Rev. Stat. Ann. § 14:91.11 (West 1986) 
ME 18 Me. Rev. Stat. Ann. tit. 17, § 2911 (Supp.1986) . 
MD 18 Md. Ann. Code art. 27, § 419 (Supp. 1985) 
MA 18 Mass. Gen. Laws Ann. ch. 272, § 28 (West 

1979) 
MI 18 Mich. Comp. Laws Ann. § 750.142 (West Supp. 

1986) 
MN 18 Minn. Stat. Ann.§ 617.293 (West 1987) 
MS 18 Miss. Code Ann. § 97-5-27 (Supp. 1986) 
MO 18 Mo. Ann. Stat. § 573.040 (Vernon 1979) 
MT 18 Mont. Code Ann. § 45-8-201 (1985) 
NE 18 Neb. Rev. Stat.§ 28-808 (1985) 
NV 18 Nev. Rev. Stat. Ann. § 201.265 (Michie 1957) 
NH 18 N.H. Rev. Stat. Ann. § 571-B :2 (1986) 
NJ 16 N.J. Stat. Ann. § 2C :24-4 (West 1982) 
NM 18 N.M. Stat. Ann. §§ 30-37-1 to 30-37-2 (1984) 
NY 18 N.Y. Penal Law § 235.21 (McKinney 1980) 



.. • 
State Age 

NC .18 
ND 18 
OH. 18 
OK 

OR 18 
PA 17 
RI 18 
sc 16 
SD 18 
TN 18 

TX 17 
UT 18 
VT 18 
VA 18 
WA 18 

wv 18 
WI 18 
WY 19 

• 
3f 

Citation 

N.C. Gen. Stat. § 19-12 (1983) 
N.D. Cent. Code § 12.1-27.1-03 (1985) 
Ohio Rev. Code Ann. § 2907.31 (Baldwin 1986) 
Okla. Stat. Ann. tit. 21, § 1040.8 (West Supp. 

1987) [Obscenity Illegal] 
Or. Rev. Stat. §§ 167.060 et seq. (1983) 
Pa. Stat. Ann. tit. 18, § 5903 (Purdon 1983) 
R.I. Gen. Laws § 11-31-10 (1981) 
S.C. Code Ann. § 16-15-370 (Law. Co-op. 1977) 
S.D. Codified Laws Ann. § 22-24-28 (1979) 
Tenn. Code Ann. §§ 39-6-1131 to 39-6-1132 

(1982) 
Tex. Penal Code Ann. § 43.24 (Vernon 1974) 
Utah Code Ann. § 76-10-1206 (1978) 
Vt. Stat. Ann. tit. 13, §§ 2801 to 2802 (1974) 
Va. Code Ann. § 18.2-391 (1982) 
Wash. Rev. Code Ann. §§ 9.68.050 to 9.68.060 

(1977) . 
W.Va. Code §§ 61-8A-1 to 61-8A-2 (1984) 
Wis. Stat. Ann.§ 944.21 (West 1982) 
Wyo. Stat. § 6-4-302 (1983) . and § 8-1-102 

(1986) 

Totals (50 States and D.C.) 

Obscenity No 
Age 16 17 18 19 Illegal Legislation 

Number 2 6 40 1 1 1 
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APPENDIX G 

• 
Right to Participate in Legalized Gambling 

.. .. 
In<&! - lili!lll 
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RIGHT TO PARTICIPATE IN LEGALIZED GAMBLING 
, , 

State Age Citation 

AL Gambling Not Permitted by Statute 
AK 18 Alaska Stat. § 43.35.040 {1983) 
.AZ 18 Ariz. Rev. Stat. Ann.§ 5-112 {1974) 
AR Gamblip.g Not Permitted by Statute 
CA 18 Cal. Penal Code§ 326.5 (West Supp. 1987) 
co 18 Colo. Rev. Stat. § 24-35-214 {1982) 
CT 18 Conn. Gel}. Stat. § 7-186a {Supp. 1986) 
DL 18 Del. Code Ann. tit. 29, § 4810 {1983) 
DC 18 D.C. Code Ann. § 2-2534 {1981) 
FL 21 Fla. Stat. Ann. § 849.093 {West Supp. 1987) 
GA 18 Ga. Code Ann. § 16-12-58 {1984) 
HI 18 Haw. Rev. Stat.§ 712-1231 {1976) 
ID Gambling Not Permitted by Statute 
IL 18 Ill. Ann. Stat. ch. 120, para. 1102 {Smith-Hurd 

Supp.1986) 
IN Gambling Not Permitted by Statute 
IA 18 Iowa Code Ann.§ 233.1 (West 1985) 

_Ks 18 Kan. Stat. Ann. § 79-4706 {Supp. 1984) 
KY Gambling Not Permitted by Statute 
LA 17 La. Rev. Stat. Ann. § 14 :92 {West 1986) 
ME 16 Me. Rev. Stat. Ann. tit. 17, § 319 {1983) 
MD 18 Md. Ann. Code art. 9, § 124 {1984) 

-MA 18 Mass. Gen. Laws Ann. ch. 128A, § 10 {West 
1974)" 

MI 18 Mich. Comp. Laws Ann. § 18.969 {llOa) (West 
1986) 

MN Gambling Not Permitted by Statute 
MS 21 Miss. Code Ann.§ 97-33-21 (1972) 
MO 18 Mo. Ann. Stat.§ 313.280 (Vernon 1987) 
MT 18 Mont. Code Ann. § 23-5-506 (1985) 
NE 18 Neb. Rev. Stat.§ 9-150 (Supp. 1984) 
NV 21 Nev. Rev. Stat.§ 463.350 {1985) 
NH 18 N.H. Rev. Stat. Ann. § 287:2 (1978) 
NJ 18 N.J. Stat. Ann. § 9 :17B-1 (West Supp. 1986) 
NM Gambling Not Permitted by Statute 
NY 18 N.Y. Tax Law§ 1610 (McKinney 1987) 
NC Gambling Not Pennitted by Statute 



• 
State Age 

ND 21 
OR 18 
OK 18 
OR 18 
PA 18 

RI 18 
sc 
SD 
TN 16 
TX 18 

UT 
VT 18 
VA 
WA 18 
wv 18 
WI 18 
WY 1!f 

• 
3g 

Citation 

N.D. Cent. Code § 53-06.1-07.1 (Supp. 1985) 
Ohio Rev. Code Ann. § 3770.07 (Baldwin 1983) 
Okla. Stat. Ann. tit. 21, § 995.13 (West 1983) 
Or. Rev. Stat. § 163.575 (1985) 
Pa. Stat. Ann. tit. 10, § 305 (Purdon Supp. 

1986) 
R.I. Gen. Laws § 11-19-32 (Supp, 1986) 
Gambling Not Permitted by Statute 
Gambling Not Permitted by Statute 
Tenn. Code Ann. § 39-6-609 (f) (Supp. 1986) 
Tex. Rev. Civ. Stat. Ann. art. 179d, § 17 (V er-

non Supp. 1987) 
Gambling Not Permitted by Statute 
Vt. Stat. Ann. tit. 31, § 674 (J) (Supp. 1985) 
Gambling Not Permitted by Statute 
Wash. Rev. Code Ann. § 67.70.120 (1985) 
W.Va. Code§ 19-23-9 (1986) 
Wis. Stat. Ann. § 163.51 (West 1974) 
Wyo. Stat. § 11-25-109 (1986) 

Totals (50 States and D.C.) 

Gambling 
Not 

Age 16 17 18 19 21 Permitted 

Number 2 1 31 1 4 12 

' 
' 
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APPENDIX H 

Right to Patronize Pool Halls 

l AK*l 

111111 

• • 
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RIGHT TO PATRONIZE POOL HALLS 

State Age Citation 

AL 19 
AK 
AZ 
AR 18 
CA 
co 
CT 18 
DL -
DC 
FL 18 

GA 18 

HI 18 
ID 
IL 
IN 
IA 
KS 
KY 1& 

LA 18 
ME 16 
MD 
MA 18 

MI 
MN 
l'vrS 1& 
MO 21 
MT 
NE 
NV 
'NH 
·NJ 18 
'NM 
NY 16 

Ala. Code§ 34-~-9 (1985) 
No Legislation 
No Legislation 
Ark. Sta1;. Ann. § 41-2461 (1977) 
No Legislation 
No Legislation 
Conn. Gen. Stat. § 53-281 (1985) 
No Legislation 
No Legislation 
Fla. Stat. Ann. § 849.04 (West 1976) [llfinor 

may not play where betting allo"~Yed] 
Ga. Code Ann. § 43-B-10 (1984) [Minors may 

not enter premises if alcohol sold] 
Haw. Rev. Stat.§ 445-54 (1985) 
No Legislation 
No Legislation 
No Legislation 
No Legislation · 
No Legislation 
Ky. Rev. Stat. Ann. § 436.320 (Michie/Bobbs-

Merrill 1985) 
La. Rev. Stat. Ann. § 26 :88 (West Supp. 1986) 
Me. Rev. Stat. Ann. tit. 26, § 773 (1974) 
No Legislation 
Mass. Gen. Laws Ann. ch. 140, § 179 (West 

1974) 
No Legislation 
No Legislation 
Miss. Code Ann. § 97-5-11 (Supp. 1986) 
Mo. Ann. Stat. § 318.090 (Vernon 1963) 
No Legislation 
No Legislation 
No Legislation 
No Legislation 
N.J. Stat. Ann.§ 34:2-21.17 (West Supp. 1986) 
No Legislation 
N.Y. Gen. Bus. Law § 465 (McKinney 1984) 

.. 



.. 

·, 

• 
State Age 

NC 18 

ND 
OH 
OK 18 

OR 
PA 18 
RI 18 
sc 18 
SD 
TN 18 
TX 
UT 
VT 
VA 18 
WA 18 
wv 
WI 
WY 18 

• 
3h 

Citation 

N.C. Gen. Stat. § 14-317 (1986)· [Minors may 
not enter premises where alcohol sold] 

No Legislation 
No Legislation 
Okla: Stat. Ann. tit. 21, § 1103 (West Supp. 

1983) 
No Legislation 
Pa. Stat. Ann. tit. 18, § 7105 (Purdon 1983) 
R.I. Gen. Laws§ 5-2-13 (1976) 
S.C. Code Ann. § 20-7-350 (1985) 
No Legislation 
Tenn. Code Ann. § 39-4-419 (Supp. 1986) 
No Legislation 
No Legislation 
No Legislation 
Va. Code Ann.§ 40.1-100 (1986) 
Wash. Rev. Code Ann.§ 26.28.080 (1986) 
No Legislation 
No Legislation 
Wyo. Stat.§ 33-6-108 (b) (1986) 

Totals (50 States and D.C.) 
No 

Age 16 18 19 21 Legislation 

Nwnber 2 19 1 1 28 

·,· 
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APPENDIX I 

• 
Right to Pawn Property·or to Sell to Junk or 
Preeious Metals Dealers 
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RIGHT TO PAWN PROPERTY OR TO SELL 
TO JUNK OR PRECIOUS METALS DEALERS 

State Age Citation 

AL 
AK 
AZ 
AR 
CA 
co 
CT 
DL 
DC 
FL 
GA 
HI 
ID 
IL 

IN 
IA 
KS 
KY 

LA 

ME 
MD 
MA 
MI 

MN 
MS 
MO 
MT 
NE 
NV 
NH 
NJ 
NM 
NY 

16 

16 
18 
18 
18 

18 

18 

18 

18 
18 

18 

18 

18 

18 

18 
18 

18 
18 
16 
18 

No Legislation 
No Legislation 
Ariz. Rev. Stat. Ann. § 44-1627 (Supp. 1986) 
No Legislation 
Cal. Fin.'Code § 21207 (West 1981) 
Colo. Rev. Stat. § 12-56-104 (1985) 
Conn. Gen. Stat.§ 21-47 (1985) 
Del. Code Ann. tit. 24, § 2312 (1981) 
No Legislation 
No Legislation 
No Le~sislation 
Haw. Rev. Stat. § 445-133 (1985) 
No Legislation 
Ill. Ann. Stat. ch. 23, para. 2366 (Smith-Hurd 

1968) 
Ind. Code· Ann. § 23-7-5-36 (Burns 1973) 
No Legislation 
Kan. Stat. Ann. § 16-717 (1981) 
Ky. Rev. Stat. Ann. § 226.030 (Michie/Bobbs

Merrill1982) 
La. Rev. Stat. Ann. § 37:1764 (West Supp. · 

1987) 
No Legislation 
Md. Code Ann. art. 56,§ 424 (1983) 
No Legislation 
Mich. Comp. Laws Ann. § 750.137 

(West Supp. 1986) 
Minn. Stat. Ann. § 609.81 (West Supp. 1987) 
No Legislation 
Mo. Ann. Stat. § 568.070 (Vernon 1979) 
Mont. Code Ann. § 45-5-623 (1985) 
No Legislation 
Nev. Rev. Stat. § 647.140 (1985) 
N.H. Rev. Stat. Ann.§ 398:2 (1983) 
N.J. Stat. Ann. § 45 :22-31 (West 1978) 
N.M. Stat. Ann. § 56-12-14 (1986) 
No Legislation 

·• 
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State Age Citation 

NC No Legislation 
ND No Legislation 
OH 18 Ohio Rev. Code Ann. § 4727.10 (Baldwin 1984) 
OK 18 Okla. Stat. Ann. tit. 59, § 1511 (West Supp. 

1987) 
OR 18 Or. Rev. Stat. § 726.270 (1985) 
PA 18 Pa. Stat. Ann. tit. 63, § 281-29 (Purdon Supp. 

1986) 
RI 18 R.I. Gen. Laws § 19-26-12 (1982) 
sc No Legislation 
SD No Legislation 
TN 18 Tenn. Code Ann. § 45-6-110 (1980) 
TX 18 Tex. Rev. Civ. Stat. Ann. art. 5069-51.16 (Ver-

non 1987) 
UT 18 Utah Code Ann. § 10-8-39 (1986) 
VT 18 Vt. Stat. Ann. tit. 9, § 3870 (1984) 
VA No Legislation 
WA 18 Wash. Rev. Code Ann_§ 19.60.066 (Supp. 1987) 
wv No Legislation 
WI 18 Wis. Stat. Ann.§ 943.35 (West 1982) 
WY No Legislation 

Totals (50 States and D.C.) 

No 
Age 16 18 Legislation 

Number 3 28 20 
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APPENDIX J 

• 

Right to Work in Hazardous Occupations 
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RIGHT TO WORK IN HAZARDOUS OCCUPATIONS 

State Age Citation 

AL 16 Ala. Code§ 25-8-2 (1986) 
AK 18 Alaska. Stat. § 23.10.350 (1984) 
AZ 16 Ariz. Const. art. 18, § 2 
AR 16 Ark. Stat. Ann. § 81.702 (Supp. 1985) 
CA 16 Cal. Lab. Code§ 1292 (West Supp.l987) 
co 14 Colo. Rev. Stat. § 8-12-110 (1986) 
CT 16 Conn. Gen. Stat. § 31-24 (1987) 
DL 16 Del. Code Ann. tit. 19, § 512 (1979) 
DC 18 D.C. Code Ann. § 36-505 (1981) 
FL 18 Fla. Stat. Ann.§ 450.061 (West Supp. 1987) 
GA 16 Ga. Code Ann. § 39-2-2 (1982) 
HI 18 Haw. Rev. Stat. § 390-3 (1985) 
ID 14 Idaho Code § 44-1301 (1977) 
IL 16 Ill. Ann. Stat. ch. 48, para. 31.1 (~mith-Hurd 

1986) 
IN 17 Ind. Code Ann. § 20-8.1-4-24 (Burns 1975) 
IA 18 Iowa Code Ann.§ 92.8 (West 1984) 
KS 18 Kan. Stat. Ann. § 38-602 (1986) 

·KY 18 Ky. Rev. Stat. Ann. § 339.230 (Michie/Bobbs-
Merrill Supp. 1986) 

LA 16 La. Re'·· Stat. Ann. § 23 :163 (West 1985) 
ME 18 Me. Rev. Stat. Ann. tit. 26, § 772 (Supp. 1986) 
MD" 18 Md. Code Ann. art. 100, § 11 (1985) 
MA 18 Mass. Gen. Laws. Ann. ch. 149, § 6:1. (West 

1982) 
MI . 18 Mich; Camp. Laws Ann. § 409.103 (West 1985} 
MN 18 Minn. Stat. Ann, § 181A.04 (West Supp. 1987) 
MS 14 Miss. Code Ann. § 71-1,17 (1972) _ 
MO 16 Mo. Ann. Stat. § 292.040 (Vernon 1965) 
MT 16 Mont. Code Ann. § 41-2-101 (1985) 
NE 16 Neb. Rev. Stat. § 48-313 (1984) 
NV 16 Nev. Rev. Stat.§ 609.190 (1973) 
NH 16 N.H. Rev. Stat. Ann. § 276-A :4 (1978) 
NJ 18 N.J. Stat. Ann. § 34:2-21.17 {West Supp. 1986) 
NM 16 N.M. Stat. Ann.§ 50-6-4 (1978) 
NY 16 N.Y. Lab. Law§ 133 (McKinney 1986) 
Nc·· 18 N.C. Gen. Stat."§ 95-25.5 (1985) 

..... --- ·- ---- -· 
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State Age 

ND 16 
OH 18 
OK 16 
OR 18 
PA 18 
RI 16 
sc 18 
SD 16 
TN 18 
TX 18 

UT 18 
VT 16 
VA 18 
WA 18 
wv 18 
WI 18 
WY 16 

• 
Sj 

Citation 

N.D. Cent. Code§ 34-07-16 (Supp.1985) 
Ohio Rev. Code Ann.§ 4109.05 (Baldwin 1983) 
Okla. Stat. Ann. tit. 40, § 72 (West 1986) 
Or. Rev. Stat. § 653.331) (1985) 
Pa. Stat. Ann. tit. 43, § 44 (Purdon Supp.1986) 
R.I. Gen. Laws§ 28-3-10 (1986) 
S.C. Code Ann. § 41-13-20 (1986) 
S.D. Codified Laws Ann. § 60-12-3 (1978) 
Tenn. Code Ann. § 50-5-104 (1983) 
Tex. Rev. Civ. Stat. Ann. art. 5181.1 (Vernon 

1987) 
Utah Code Ann.§ 34-23-2 (1974} 
Vt. Stat. Ann. tit. 21, § 437 { 1978) 
Va. Code Ann.§ 40.1-100 (1986) 
Wash. Rev. Code Ann.§ 26.28.070 (1986) 
W.Va. Code§ 21-6-2 (1985) 
Wis. Stat. Ann. § 103.65 (West 1974} 
Wyo. Stat.§ 27-6-112 (1983) 

Totals (50 States and D.C.) 

Age 14 16 17 18 ----
Number 3 22 1 25 
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APPENDIX K 

STATE OF MARYLAND 
OFFICE OF THE GOVERNOR 

[SEAL] 

WILLIAM DONALD SCHAEFER IN REPLY REFER To: G0-02 
GoVERNOR 

April 7, 1987 

Honorable R. Clayton Mitchell, Speaker 
Maryland House of Delegates 
Room 101, State House 
Annapolis, Maryland 21401 

Dear Speaker Mitchell: 

The matter of exempting minors from the death penalty 
will come before you in the form of Senate Bill 598. 
When it does, I hope you will treat it favorably. 

The measure bears impressive credentials. It is the first 
bill of its kind to pass the Senate. I was struck by the 
fact that the decisive Senate votes came not from newly
elected members of that Chamber, but from Senate vet
erans who had opposed an exemption for minors in previ
ous years. 

The bill also has the support of the principal spokespeople 
of all of the State's major religious faiths. This impres
sive coming together of our State's religious leadership 
may be unprecedented.; 

I believe it is for the good of the children of our State to 
establish a minimum age for the impesition of tbe death 
penalty, indeed, as have most other states and most other 
nations. Maryland law itself currently recognizes that 
age can be considered a mitigating factor at the sentenc
ing phase of a capital trial. 

~ 

I must, however, express my concern witb tbe Amend- ~ 
ments placed on the bill by the Judiciary Committee. 

.· 
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These Amendments would change the application of the 
death penalty exemption from under 18 to under 16. 
Eighteen years of age is recognized by international 
agreements to which the United States is signatory as 
the appropriate age for which the death penalty for capi
tal crimes should be considered. Indeed, nine other states 
in our country set a minimum of 18 for the imposition 
of the death penalty. This is a significantly larger num
ber of states than those which recognize any other mini
mum age cutoff. 

As a State, we also distinguish 'the actions of children 
from the actions of adults. In the area of contracts, 
motor vehicles and voting, we recognize that juveniles are 
not fully responsible for their actions. Society as a whole 
shares responsibility for the actions of its children. 

I have not come to this position quickly or lightly. Fami
lies and friends of murder victims have intense and legiti
mate needs, most often overlooked by the criminal justice 
process. Although we have made tremendous efforts as a 
State to help victims to no longer be dominated by their 
tragic loss, much more needs to be done. However, I do 
not believe that the execution of convicted juveniles can 
contribute to us fulfilling our obligation to crime's vic
tims. 

It is my sincere hope that you will work to return Senate 
Bill 598 to the same posture as it was first read in the 
House of Delegates, and act favorably on our legislation. 

Thank you very much for allowing me to express my 
views to you on this important issue. I know that this 
issue is an important personal decision for all of us to 
make. 

Sincerely, 

/s/ I>on Schaefer 
Governor 

c~: Members of the 
House of Delegates 

,. 

·•. 

.' 
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Question Presented for Review 

1. Is the execution of nn Individual who was under the age 
of 18 at the time he or she committed a capital offense cruel and 
unusual punishment In violation of the Eighth Amendment? 
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IN1EREST OF AMICI CURIAE 
The American So~iety for Adolescent Psychiatry and the 

American Orthopsychiatric Association file this brief as amici 
curiae In support of petitioner by written conseot of all parties, 
pursuant to Rule 36.2 of the Rules of this Court. The parties' 
letters of consent are on fUe 'with the Clerk. ' 

The American Society for Adolescent Psychiatry ("ASAP") 
(Doris S. Soghor, M.D., President) was founded in 1967 and to
day has approximately 1400 members. ASAP provides a national 
forum for adolescent psychiatry and promotes the exchange of 
psychiatric knowledge about adolescents. Since its founding, 
ASAP has supported research on the normal development, as well 
as the psychopathology and treatment, of adolescents, helped 
to broaden knowledge and understanding of the various factors 
that may influence adolescent development and substantially im
proved the psychiatric community's ability to recognize and 
diagnose psychiatric problems common in adolescents. One half 
of ASAP's members are child psychiatrists, while the remaining 
number are general p;ychlatrists and psychoanalysts who main
tain an active prof~ionalinterest In adolescents. Its members 
work With adolescents in hospitals, schools and psychiatric cUnics 
around the country as well as within the nation's juvenile court 
system. 

The American Orthopsychiatric Association ("Ortho") (Bert 
Pepper, M.D., President) was established in 1924 and has tradi
tionally been concerned with the problems, causes, treatment 
and prevention of psychiatric disturbances. It Is an organization 
comprised of more than 10,000 members representing a variety 
of mental health-related prof~ions - psychiatry, psychology, 
psychiatric nursing, social work, education and the law - in
cluding experts in adolescent development. With its broad-based 
membership, Ortho has consistently helped to shape pubUc poUcy 
in the mental health and human development field from vary
ing professional perspectives. 

Amici sponsor a wide array of educational programs for their 
members and other mental health professionals. In addition each 
amicus publishes a scientific journal. 

Amici are organizations with extensive background and ex
perience In adolescent development. This brief is intended to 
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provide the Court with relevant data that will enable It to judge 
the critical issue herein effectively, fairly and with greater 
knowledge of adolescents' developmental capabilities. Adolescents 
are developmentally different from adults. Accordingly, amici 
strongly urge the Court to spare adolescents the Imposition of 
capital punishment. 

SUMMARY OF ARGUMENT 

The law has historically recognized that adolescents differ in
tellectually and emotionally from adults, and therefore deserve 
to be judged and treated differently. This view is confirmed by 
a vast body of clinical research and literature. Psychiatrists and 
psychologists have demonstrated that adolescents have not yet 
developed many of the psychological, cognitive, and emotional 
characteristics of mature adults. Adolescents tend to be less 
mature, more Impulsive, and less capable of controlling their 
conduct and thinking in terms of long-range consequences. 
Adolescence is a stage of human development In which one's 
character and moral judgment are Incomplete and still undergo
Ing formation. An adolescent's character structure is more flexi
ble than an adult's and remains open to major modifications. 
(Point I) 

Adolescents who commit capital offenses typically suffer from 
a variety of serious disturbances which Inhibit their natural 
development. They come from chaotic famUies, have been ex
posed to extreme violence, suffer severe cognitive limitations, and 
frequently have long-standing psychiatric problems. These fac
tors tend to exacerbate the existing vulnerabilities of youth and 
place an adolescent at extreme risk for seriously violent behavior. 
The findings of a recently completed study of persons on death 
row who committed capital offenses in their adolescence are con
sL~tent wltl1 thiS g~neral ~nderstanding about youthful offenders. 
William Wayne Thompson, petitioner herein, who was one of 
the subjects of that study, exhibited the characteristics typical 
of this distinct subgroup. (Point II) 

The Eighth Amendment forbids the infliction of cruel and 
unusual punishment. Punishment is Inherently crud if it is ex
cessive. It is excessive if It is disproportionate or fails to make 

any measurable contribution to acceptable goals of punishment. 
As applied to adolescents, capital punishment is both dispropor
tionate and makes no measurable contribution to acceptable goals 
of punishment. It is disproportionate as applied to youthful of
fenders because youths are less culpable than adUlts for their of
fensive acts given their lncom~lete psychological and emotional 
development. The death penalty is also contrary to the only 
legitimate aims of punishing the young: rehabilitation and treat
ment. Finally, In light of contemporary human understanding 
about adolescents generally and adolescents who commit capital 
offenses In particular, the death penalty as applied to adolescents 
Is contrary to contemporary standards of decency. Execution of 
adolescents is therefore inherently cruel in violation of the Eighth 
Amendment. (Point III) 

ARGU!VlENT 

I 

PSYCHIATRISTS, PSYCHOLOGISTS AND OTHER 
CHILD DEVELOPMENT EXPERTS RECOGNIZE 
THAT ADOLESCENCE IS A TRANSITIONAL 
PERIOD BETWEEN CHILDHOOD AND ADULT
HOOD IN WHICH YOUNG PEOPLE ARE STILL 
DEVELOPING THE COGNITIVE ABILITY, JUDG
MENT AND FULLY FORMED IDENTITY OR 
CHARACTER OF ADULTS 

The law has always recognized that adolescents differ intellec
tually and emotionally from adults, and therefore deserve to be 
judged and treated differently.' As this Court said: 

[Y]outh Is' more than 11 chronological fact. It Is a time 
and condition of life when a person may be most 
susceptible to Influence and to psycholo!iical damage. 
Our history Is replete with laws and judicial recogni-
tion that minors, especially In their earlier years, 

1 Examples of this different treatment Include UmltaUons on youths' right to 
vote, con~ract'1 serve as jurors, pu~.chase llq~Jor, many, drive ""pto,r vePicles, 
enlist In the nrmed services, or accept employment. See generally F. Zimrlng, 
The Changing Legal \Vorld of Adolescence (1982). 
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generally are less mature and responsible than adults. 
Particularly 'during the formative years of childhood 
and adolescence, minors often lack the experience, 
perspective, and judgment' expected of adults. 

Eddings v. Oklahoma, 455 U.S. 104, 115-16 (1982), quoting 
Bellotti v. Baird, 443 U.S. 622, 635 (1979). This view is con
firmed by a vast body of clinical research and literature.' 

Psychiatrists, psychologists and other child development ex
perts have demonstrated that adolescents are at a stage of 
development in which they lack the cognitive abUity,' judgment 
and fully-formed identity or character of adults. "(A ]dolescence 
is the transitional period between childhood and adulthood. It 
begins with the biological events of puberty amf·continues 
through a complex series of psychological and sociocultural 
events and influences to the establishment of an independently 
functioning person."' 

An adolescent's intellectual growth is incomplete and his 
or her reasoning skills and logic are immature. From a cognitive 
perspective, adolescents are in the process of moving from "con
crete operational thought" to "formal operational thought."' An 

' See, e.g., Brunstetter & SUver, Normal Adolescent Development, in 2 Com
prehensive Textbook of Psychiatry 1608 (H. Kaplan & B. Sadock 4th ed, 1985); 
Hamburg & Wortmnn, Adole•cent Development and Psychopathology, in 2 
Psycllintry ch. 4 (J. Cavennr cd. 1985); Handbook of Clinical Child Psychology 
(C. Walker & M. Roberts eds. 1083); M. Lewis, Clinical Aspect.r of Child 
Development (2d ed. 1082); S. Ambron, Child Development (3d ed. 1981); 
P. Mus.sen, J. Conger & J. Kagan, Child Development and Pmonallty (5th 
ed. 1979); M. Rutter, Changing Youth In a Changing Society (1!179); Graham 
& Rutter, Adolescent disorders, in Child Psychlairy: Modem Approaches 407 
(M. Rutter & L. Hersov eds. 1977). 

• Cognition re£ers to the processes Involved In perception, memory, reason
Ing, reflection, 'a~d lruight. P. MUS>en', J. Conger & J. Kagan, supra note 
2, at 233-34. 

• Brunstetter & Silver, supra note 2, at 1608. The period of ndolescence en
comp!ISSeS appro:<Jmately ages 11 to 18. See generally Hamburg & Wortman, 
supra ~ate 2, at 5·8. 

' Cognitive capacity deV<'Iops In a S<quenoe of stages. Jean Plaget Is credited 
with documenting this growth and provldlng the terminology for these stages. 

<· (Footnote Continued) 

., 

adolescent begins to consider the possible as well as the actual.' 
These new cognitive skills develop continuously and "most 
adolescents cannot be shown to have reached the stage of for
mal reasoning by the end of high school."' Formal, abstract 
reasoning is a complex ability that is influenced by training and 
experience.' Therefore, altl10ugh adolescents begin to acquire a 
broader awareness, they lack the judgment necessary to choose 
carefully among various possibilities and to appreciate the future 
consequences of their actions. 

Behaviorally, the effects of an adolescent's developing cognitive 
ability Include increased impulsiveness, experimentation, and 
risk-taking. An adolescent's newly forming capacity to reason 
abstractly, coupled with his or her "fascination with the possi
ble," results in a desire to explore various behaviors.' However, 
because of an adolescent's limited experience and lack of ability 
to assess future consequences, he or she is unable to conceptualize 
realistically the potential negative outcomes of certain actions. 
This difficulty contributes to a young person's feelings of in
vulnerability to personal risk." Hence adolescents often engage 
in alcohol and drug use/abuse, sexual experimentation, reckless 
use of motor vehicles, and other potentially destructive 
behaviors." 

See B. lnhelder & J. Pi agel, The Growth of Logical Thinking from Childhood 
to Adolesrence (1958); H. Glruburg & S. Offer, Plaget .. theory of Intellectual 
development (1969). 

• See, e.g., S. Ambron, supra note 2, at 432-33. 

r Brunstetter &. Silver, supra note 2, at 1608. 

• /d. 

' Invln & Millstein, Blopsycl10soclol Correlates of Risk-Taking Behaviors, J. 
Adolescent Health Care, Vol. 7, No. ffi, 82S, 87S (November 1986 Supplement). 

'' /d. at 875. 

" /d. at 82S. 
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Furthermore, researchers studying adolescent suicide have 
documented that adolescents tend not to appreciate fully the 
possibility, and finality, of death.12 I£ they consider death at all, 
It Is viewed as something that happens to elderly people, not 
tee}lagers. Many adolescents who attempt suicide may not real
ly believe that death will occur. In fact, they may view a suicide 
attempt as nothing more than a form of running away, without 
any consideration of their own mortality." 

Adolescent oognltive development is also characterized by a high 
degree of egocentrism. An adolescent "assumes that other pecple 
are as obsessed with his behavior and appearance as he Is himself. 
It Is this belle£ that others are preoccupied with his appearance 
and behavior that constitutes the egocentrism of the adolescent."" 

Moreover, adolescents come to regard themselves, and their 
own feelings, as particularly special and unique. This belle£ fur
ther contributes to an adolescent's lack of understanding regard
ing death. An adolescent's sense of specialness becomes a con
viction of his or her Immortality." Adolescent egocentrism thus 
results In a general Impairment of adolescent judgment. 

Adolescence is also a period during which youths struggle to 
develop a certain measure of independence and personal identi
ty or character." An adolescent engages In this developmental task 

u Sheras, Sulcld.: In Adole.scent.r, In Handbook of Clinical Child Psychology 
759, 769-70 (C. Walker & M. Roberti eds. 1963) . 

Adol=<nl suicide and Sldclde pacts among teenagers have become a growing 
nntlonal concern. See, e.g., Barron, Suicide Rates of Teenagm: Ar• Their Lives 
Harder to Lll'e?, N.Y. Times, April15, lll87, § C, at l, col. 5. Su!cldels reported 
to be the third leading cau.se of death for teenagers. Sheras, supra at 769. 

11 Sheras, supra note )2, nt 769. 

" Elkind, Egocenlrism In Adolescence, 38 Child Development 1025, 1029-30 
(1961) (emphasis In original deleted). 

" ld. at 1030-31. 

" St• g011<rolly E. Erikson, Identity, Youth and Cri.rl.J (1968); E. Erikson, 
ChUdhood and Socl.1y (1963); P. MUSS<n, J. Conger I!< J. Kagan, supra note 2. 

In a number of ways, 17 such as trying out various roles, separating 
from his or her parents, and seeking affirmation from a peer 
group. Throughout this process, adolescents remain emotional
ly dependent on other people." They are vulnerable to Influences 
from both parents and peers, and are less capable of Indepen
dent, seU-directed action than ~dults. The character structure 
of adolescents, though developing, remains in flux and does not 
represent the final level of maturity found in adults. Molescents 
are by nature capable of significant and spontaneous change." 

Normal adolescence Is no longer considered necessarily a time 
of extreme emotional tunnoU."' Adolescence Is, however, general
ly characterized by emotionality rather than rationality . 

" It Is understandable that many adclescenu mu.st struggle to develop a per
sonalldentity. In addition to the changes adole<cents e<perience In how they 
think, tf1ey also undergo vast physiological and hormonal changes. Adolescents 
are faced with rapid lncrenses In height, changing bodily dimemiom, and 
physical and psychological changes related to se<ual maturation. All of these 
changes threaten an adolESCent's sense of self. See M. Lewis, supra, note 2, 
at 263-66. 

" "[Tjhe transition from childhood Into adolescence Is marked more by a 
trading of dependency on parents for dependency on peers rather than 
straighUorward and unidimensional growth In autonomy. • Steinberg & 
Silverberg, The VIcissitudes of Autonomy In Early Adolescence, 57 Child 
Development 841, 848 (1986). 

1.
1 For example, young prople can later overcome features of an ~ial per

sonality that appear during adolescenre. For this reason the diagnosis of An
tisocial Personality cannot be applied Willian Individual has reached 18 years 
of age. See American Psychiatric As!OCiat!on, Diagnostic and Statistical Manual 
of Mental IMorders 319 (3d ed. 1980). 

10 See, e.g., M. Rutter, supra note 2, at 235-38; RuHer, Graham, Chadwick 
& Yule, Adolescent Tu,;,oll: Fact or Ficlton?, i7' J. Child PsYchology & 
Psychiatry 35 (1976); D. Offer & J. Offer, From teenage to young manhood: 
a psychological study (1975). 

Daniel Offer's work has suggested thai adolescents who experience the greatest 
Inner turrnoU a~e of lo"rer socl~nomi! sta~~IS, o,nd come f~om famiJ'es with 
oYer! maritol conflicts and a history d mental 111""-S. See D. Offer, Tl~< 
Psychological \Vorld of the Teenager (1969). 
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Adolescents tend to show a special intensity of feeling and tend 
to seek out emotional experience. Moreover, It has been 
demonstrated consistently that "adolescents experience a greater 
fluctuation of mood than adults.'~' 

·Finally, adolescents lack the capacity for mature, principled 
moral judgment which is characteristic of normal adult thought. 
Moral judgment emerges through the maturation process as a 
result of cognitive and emotional growth and an adolescent's In
teraction with his or her environment. An adolescent lacks a fully 
formed value system against which to evaluate his or her behavior 
and decisions. "[L)arge groups of moral concepts and ways of 
thought only attain meaning at successively advanced ages and 
require the extensive background of social expe.r!ence and 
cognitive growth. . . . . ., 

· Adolescents must undergo an array of significant changes prior 
to adulthood. Before these many developmental tasks are achiev
ed, adolescents are vulnerable in a variety of ways. They have 
difficulty appreciating the future consequences of their acts, 
generally lack mature judgment, are easily influenced by fami
ly members and peers and often engage in e~perimentation and 
risk-taking. Adolescents tend to be guided by emotions rather 
than reason. Furthermore, adolescents lack a fully formed iden
tity or character, and generally do not have the capacity for prin
cipled moral judgment. 

Adolescence is a critical developmental stage through which 
young persons must pass prior to entering adulthood. The clinical 
literature confirms what we all generally know and what the 
law has always recognized - adolescents are not adults. 
Adolescents are less capable and less responsible than adults, and 
more in need of protecti!Jn and support. 

u Hamburg & Wortman, supra note 2, ot 11. 

a Kohll>erg. The Development of Children~ Orientations Totoord a Mara/ 
Order, 6 Vita hum ana II, 30 (1963). Seeal<o Kohlberg & Gilligan, The Adoles
centru a Philosopher: The Discovery of the Self In a Postconventlanal World, 
Daedalus IQ51 (Fall 1~71); Kohlberg, Developr•~l of Moral C/ul.racter ~nd 
Mora//deoiO(Jy, In Reoi.W of Child Del.'elopment RC<earch 383, 402 (M. Hoff. 
man & L. Hoffman, eds. 1964). 

II 

ADOLESCENTS WHO COMMIT MURDER SUFFER 
FROM SERIOUS PSYCHOLOGICAL AND FAMILY 
DISTURBANCES WHICH EXACERBA'I;E THE 
ALREADY EXISTING VULNERABILITIES OF 
YOUTII 

Adolescents who commit murder typically suffer from a variety 
of serious disturbances which Inhibit their natural growth and 
development. It is well established that these disturbances, ac
ting in combination, exacerbate the already existing 
vulnerabilities of youth and place an adolescent at extreme risk 
for seriously violent behavior." 

Psychiatrists and psychologists have learned that adolescents 
who commit murder frequently come from families that are ex
tremely chaotic and fail to provide the necessary support and 
direction for their children." Under some circumstance;, especial
ly those in which an adolescent kills family members, he or she 
may actually be responding to family pressure or Implicit 
messages to do so." Furthermore, adolescents who commit 
murder almost invariably have a family background that includes 
extreme physical abuse and intrafamlly violence. Many homicidal 
adolescents have also been sexually abused." 

~ See generally Cornell, Benedek & Benedek, Cloaracterl.itla of Adolescent. 
Charged with Homlcfde: Review of 72 Cases, Behavioral Sciences & the Law 
Vol. 5, No. I, at 11 (1987); Cornell, Benedek & Benedek, ]uoenUe Homicide: 
Prior Adju•tmenl and a Prapo.ted Typology (paper presented at the American 
Psychiatric Assoclatlon Annual Mee"tlng, W ... hington, D.C.) (1986); The Ag· 
gre.sslve Adolescent: Clinical Pertpectlve.r (C. Keith ed. 1984); M. Rutter & 
H. Giller, Juvenile Delinquency: Trendr and Perspectives (1983). 

" Sec, e.g., Haizlip, Corder &: Ball, The Adolesaml Murderer, In The Ag
gre<s!ve Adole.!cent: Clinical Perspec~h;es 126, 129-34' (C. Keith cd. 1984); M. 
Rutter & H. Giller, wpm note 23, at 180-91; Corder, Ball, Haizlip, Rollin< 
& Beaumont, Adolescent Parridde: A Comparison with Other Adolescent 
Murder, 133 Am. J. PS}~hiaby 957 (1976). 

u See, e.g., Duncan & Duncan, Murder In the Family: A Sh•dy of Some 
Homicidal Adoi<Scents, 127 Am. J. 1\;ychlatry 74 (1,971); Sargent, Children 
Who Kf/1 -A Family Conspiracy?, 7 Social Work 35 ('1962). ' ' 

I ' 

M See, e.g., Haizlip, Cor<Er & Ball,wpra 11ote 24, at 130-J.I; Straus, Donwsllc 
Violence and Homlcfde Antecedent., BoU. N.Y. Aced. Med., Vol. 62, No.5, 

(Footnote Continued) 
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These young people then are often victims of, and witnesses 
to, significant violence during their childhood and adolescence. 
The violence Is often sustained, repetitive, and characterized by 
extraordinary brutality and sadism." Their family environment 
Is one In which violence is portrayed as the ultimate problem
salver. The use of physical aggres:;lon Is considered an acceptable 
way of dealing with others.,. 

This systematic exposure to violence affects a young person 
in a number of ways. First, violence becomes a style of behavior 
against which a child or adolescent Is apt to model his or her 
own behavior. Second, the persistent abuse engenders deep-seated 
feeling; of rage which are often acted upon against other people.'" 
Finally, a child who is physically battered can suffer significant 
trauma to the brain which results in Increased impUlsivity and 
volatility.,. 

at 446 (1986); Straw, Family Training in Crime and Violence, In Crime and 
the Family 164 (A. Lincoln & M. Straw eds. 1985). 

" See, e.g., Lewis, Shnnok, Pincw &: Glaser, VIolent Juvenile Dellquen!s: 
Psyclllatric, Neurological, Psychological, and Abuse Factors, 18 J. Am. Acad. 
Child Psychiatry 307, 315·18 (1979); Serdi & Blomgren, A Comparallve Stody 
of Predictive Criteria In the Pred!spo!iltion of Homicidal Adale<cenu, 132 Am. 
J. Psychiatry 423 (1975). 

" See. e.g., Straw, Famlly Training In Crime and Vla/ence. supra note 26, 
at 182-84; Lewis. Shonok, Grant & Rltvo. Homicidally Aggres!ilve Young 
Children: Neuropsychlalrlc and Experiential Correlat.,, 140 Am. J. Psychiatry 
148 (1983). 

:IS See, e.g., Straus, Family Training In Crime and Violence, supra note 26, 
at 182·84; Haizlip, Corder & Ball, supm note 24, at 130; Lewis. Shanok, Grant 
& Rltvo, supra note 28. at 152.53; Papemy & Deisher. Maltreatment of 
Adolescent.: The Relatlorn/oip to a Predisposition Tou-ard Violent Behavior and 
DellnquenCfJ. Adolescence, Vol. 18, No. 71, at 499 (Falll983); SUver, Dublin 
& Lourie, Does VIolence Breed Violence? CantrlbutlaiU from a Study of th• 
Clolld Abu"' Syndrome. 126 Am. J. Psychiatry 404, 409 (1969); see also M. 

' ' I , " 
Wolfgang & F. Ferracutl, Tloe Subcuhure of Violence: Toulard.o an Integrated 
Theory In Criminology IHO (1967) ("[A]ggresslon Is a learned r"'P"rue, social
ly facilitated and lntegrnted .... 1· 
" See, e.g., Lewis, Moy. Jackson, Aaronson, Restifo, Serra & Slmos, Blop· 
sychowclal Characteristics of Children Who Later Murder: A Protp<dlve Stouly, 
142 Am.). P:;ychlatry ll61. ll65.6B \1985); Lewis, Shanok, Grant & Rltvo, 
wpra ~ote: 28;· at 152'~53: Le\ViS, Shanok,' ~Incus & c\~r, st~pra note 27~ at 
314; Bender, Children and Adol=enu \llha Have Killed, 116 Am. J. Psychi•try 

•. 510 (1950). 

Adolescents who commit murder also frequently have severe 
cognitive limitations. They tend to be Intellectually immature and 
educationally deficient. These adolescents have significant Im
pairments in judgment and are unable to perceive the consequences 
of their actions. These cognitive llmltatlons are often linJ.:ed to learn
Ing disabilities and neurological damage. Homicidal aggression In 
adolescents is also strongly assoclated with p;ychiatrlc problems." 

Together, these factors - exposure to violence, cognitive li
mitations, and psychiatric problems - exacerbate the already 
existing vulnerabilities of normal adolescence. Added to a nor
mal adolescent's generally limited ability to appreciate the con
sequences of his or her actions and to take into account societal 
values in choosing a course of action, an adolescent who kills 
is handicapped further by impairment in cognitive ability. Added 
to a normal adolescent"s susceptibility to the Influence of family 
members and peers, an adolescent who kills is surrounded by 
an atmosphere of violence, In which the norm not only tolerates 
but encourages violence and trivializes Its consequences. And 
finally, added to the <motionality and egocentrism of adolescence, 
an adolescent who kills is often afflicted with neuropsychiatric 
disorders, which further heighten already intensified emotions and 
which can create serious mlsperceptions concerning the relation· 
ship between himself or herself and the external world. 

A. A Study of Juveniles on Death Row Confinm Their 
Seriously Impaired Development 

In the only clinical study of individuals on death row in the 
United States who committed capital offenses when they were 
mider the age of 18, researchers have found that as a group these 
persons suffer from tl1e neuropsychiatric, p;ychoeducational and 
family disturbances generally characteristic of adolescents who 
commit homicide (the "Study")." ' 

" See, e.g., Lewis, Shanok, Plncw & Glaser, supra note 27, at 313·18. 

" Lewis, Pincus, Bard, Richardson, FeldmRn, Prichep & Yeager, Neuro
psyc/olatrlc, hychaeducatlonal and Family Characterlstla of 14 Juveniles Con· 
der~ed to Deptr I~ the Url(ed State. (Paper accepted for wesentation •t the 
34ao Annual Meeting of the Amerloan Acaremy of Chlld and Adolescent FS)·chlalry. 
October 1987). (Appendix) (Reference< fcllowed by "A" are to the Appendix). 

(Footnote Conllnued) 



• 

•• 

,_ 

The 14 subjects of this Interdisciplinary study consisted of all 
adolescents sentenced to death In four states. They were selected 
for the study solely on the basis of their age at the time of the capital 
offense. They are therefore reasonably belleved to be representative 
of the adolescent offender death row population as a whole. (3A) 

The subjects were given comprehensive psychiatric, psycho
logical, neurological, educational and electroencephalographic 
examinations. The psychiatric examination consisted of a tho
rough interview covering topics such as medical history, history 
of neuropsychiatric symptoms, and family and social history, in
cluding history of physical and sexual abuse. Careful mental 
status examinations" were performed. Detailed neurological 
histories were obtained by a psychiatrist and a neurol,pgist. These 
histories included difficulties surrounding birth, head injury, 
illnesses or drug overdoses known to affect the central nervous 
system, loss of consciousness, fainting, blackouts br other lapses, 
seizures, and symptoms suggestive of psychomotor epilepsy. Ad
ditionally, any historical evidence of central nervous system 
trauma was corroborated through physical examinations, record 
reviews, and specialized tests such as the electroencephalogram. 
Finally, a standard neurological examination was conducted and 
a battery of psychologicnl, neuropsychologicnl, and educationnl 
tests was administered. (3A-6A) 

The Study found serious and wide-ranging disturbances In all 
of the subjects. All 14 suffered head injuries dur!ng childhood, 

The autl10rs of the Study are: Dorothy Otnow Lewis, M.D., Professor of 
Psychiatry, New York University School of Medicine, Clinical Professor of 
Psychiatry, Yale University Chtld Study Center; Jonathan H. Pincus, M.D., 
Professor and Chairman of the Department of Neurology, Georgetown Univer
sity; Barbara Bard, Ph. D., Professor of Special Education, Central Connec
ticut State University; Etlis Richardson, Ph.D., Research Associate Professor 
of Psyohlatry, New York Bniversity School of Mediclne; Martlyn Feldman, M.A. 
In Psychology; Leslie Prichep, Ph.D., Associate Professor of PS)~hlatry, New 
York University School of Medicine; and Catherine Yeager, M.A., Research 
Assistant, Department ofPsychlatry, New York University School of Medicine. 

u TI1e mental stntw exttmination ls a cross-sectional inventory of a paUent"s 
cu"ent behavior, symptom;, sensorium, and cognltl'-e faculties. See Ginsberg, 
P'!Jchlatrla 114t6n} arnl M~ntai 1St~IILI Etaininatlbn, in i Compr<l~e~1rl!H! T~
baok of Psyclllalry 4R7 (H. Kaplan & B. Sadock 4th ed. 1985). 

nine of which were severe enough to result in hospitalization, 
indentation of the cranium, or loss of consciousness. Further
more, the neurological and electroencephalographic data reveal
ed that nine had serious neurological abnormnlities, Including 
evidence of localized brain injury, a history'of grand mal 
seizures," major neurological ,abnormalities s'uch as abnormal 
head circwnference, and symptoms or electroencephnlographic find
Ings suggestive of a previously undiagnosed seizure disorder. (6A) 

The Study also found that seven of the subjects were psychotic 
at the time of their evaluations and/or had been so diagnosed 
in earlier childhood. An additional four subjects displayed 
histories consistent with severe mood disorders. The three remain
Ing subjects suffered &om disturbed thinking, characterized by 
periodic paranoia. Thus, all14 exhibited psychiatric disturbances. 
Seven suffered from psychiatric disturbances that first appeared In 
early or middle childhood. In all cases, psychopathology" antedated 
the crimes for which the subjects were sentenced to death. (6A-7A) 

The psychoeducational testing done in this Study further in
dicates that at least nine of the subjects experienced significant 
brain impairment and lacked the ability to formulate abstract 
conceptS. Moreover, 12 subjects had I.Q. scores below 90." The 
Study concludes that the majority of these Individuals have serious 
deficiencies in abstract reasoning and function well below the 
expected levels for their ages. (7 A) 

The Study reveals that these adolescents offenders had been 
repeatedly and brutally physically and sexually abused, often by 
more than one family member. Furthermore, alcoholism, drug 

'* Grand mal seizures are .. characterized by loss of consclawness and tonic 
spasm of the musculature, usuatly fotlowed by repetitive clonic jerking. • Sted
man's Medical Dictionary 475 (5th ed. 1982). 

" Psychopa~1ology refers to "disordered psychologic and behavioral function
Ing (as In a mental disease)." Webster's Third New International Dictionary 
1833 (1968). 

~ An I.Q. o:ore of 100 Is considered average. A person with an I.Q. score 
below 90 falls Into the bottom twenty-five percent of o~ter Individuals of the 
same a~f In ~he United States. ~ .. D, Wechsler, T:bt Wec/uler lnlel(lgence 
Scale for CI!Udren-Reo""d 25 (1974); D. Wechsler, 1'he Wecrnltr Adult lll
le/llgence S!>lle-Revlsed Manual 27 (1980). 
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abuse, psychiatric treatment and psychiatric hospitalization were 
prevalent in the histories of their parents. (SA) 

The Study concludes that Individuals condemned to death in 
the United States for crimes committed In their youth are multi-

- handicapped. They generally have suffered serious central 
nervous system injuriES, have suffered since early childhood from 
psychotic symptoms, and have been physically and sexually 
abused. These significant disturbances inhibit natural develop
ment, exacerbate the existing vulnerabilities of youth, and contri
bute to the violent behavior demonstrated by these adolescents. (SA) 

The central nervous system injuries that these adolescents have 
experienced may contribute to their emotional instability, im
pulsivity, and difficulty In controlling aggressive behavior. Also, 
this type of brain injury may make the;e adolescents more 
vulnerable to the disorganizing effects of alcohol and drugs. The 
Study concludes that the severe rognltive impairment characteris
tic of these adolescents further rom promise; their ability to make 
mature judgments and to act In accordance with them. (BA-9A) 

Furthem10re, the physical and sexual abuse experienced by 
these adole;cents contributes to their crimes. First, the multiple 
batterings suffered by these adolescents sometimes actually caused 
brain injury which would result in increased impulsivity. Second, 
the severe parental violence that they experienced functions as 
a model for their behavior. Third, the extreme, irrational brutali
ty to which these adolescents are exposed engenders rage which 
is displaced onto other individuals in their environment. (9A) 

Finally, the Study suggests that the multiple disturbances 
which contributed to the violent behavior that these adolescents 
displayed also contributed to the harshness of the sentences they 
received. According to the Study, these adolescents uniformly 
try to hide evidence of their cognitive deficits and psychotic symp-

' I I 1 , 
0 tomatology. (9A-10A) Similarly, they try to conceal or minimiZe 

their parents' brutality towards them, due to feelings of shame. 
(lOA) It Is Ironic that the very factors which could function as 
mitigating circumstances instead remain hidden at the time of 
the sentencing. It is noteworthy that much of the clinlcallnforma
!ion revealed In this Study h

1
ad appare11tly not been previo,usly 

uncovered during the course of each Individual adolescent's case. 

The Study reports that of these 14 subjects ~·In only 5 cases were 
pretrial psychiatric or psychological examinations of any kind 
performed. • (SA) "These 5 evaluations tended to be perfunctory 
and gave inaccurate and inadequate portrayals of the adolescents' 
neuropsychiatric and cognitive status." (lOA) Pnly once was 
significant neuropsychiatric Impairment reported. (SA) The Study 
states that the data obtained was only revealed in the course of 
lengthy, detailed, and comprehensive medical and psychological 
evaluations of the kind that simply are unavailable to adolescents 
charged \vith offenses punishable by death. (lOA) 

B. Petitioner Was a Subject of the Study and 
Exhibited the Same Serious Disabilities 

Petitioner William Wayne Thompson was one of the subjects 
of the Study. He Is typical in many ways of other homicidal ado
lescents, and exemplifies the psychological, educational and fami
ly disturbances found in the adolescents on death row as a group. 

The only psychiatric or psychological evidence presented at 
petitioner's trial came from a clinical psychologist, Helen Klein, 
who was hired by the prosecution. Dr. Klein met with petitioner 
twice and produced a four and one-half page handwritten report. 
She then testified at the sentencing phase of petitioner's trial. 
Dr. Klein's testimony was cursory and speculative, and not tied 
to the information in her report. The gist of her testimony was 
that petitioner is an uncaring person who is incapable of change. 
She described petitioner as "an antisocial personality." (Tr. at 
793.)" As noted earlier, the standard diagnostic tool for mental 
disorders used by psychiatrists and psychologists requires that 
the diagnosis of Antisocial Personality Disorder should not be 
made for individuals under the age of lS." 

Even Dr: Klein's limited report refers to serious disturbances 
in petitioner's background and makeup. Her repeated statements 

·that petitioner "cannot organize his inner experience,~ that "[h]e 

" Re£erenres preceded by "Tr." are to the trial trru...,ript. Reference; preceded 
by "R." ore to the Record. 

:&I See stJpra nOte 19. 
Cf. Fo.rd ~· lVolnwrlg(•t, 108 S.Ct. 25Q5, 2605 n.3 (1986) ("T~e ndequacr 

o£ H1e £act£1nU!ng procedures Is £.urther called Into <[Uestion by the cUI'""Y nBIUJ!' 
o£ the underlying psychiatric examlnatlon Itself.") 
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has a stereotypical, concrete view of the world and demonstrates 
little ability to organize or to conceptualize his experience," that 
"his Inner experience Is barren and disorganized," and that his 
drawings are "primitive and undifferentiated" are suggestive of 
cognitive limitations and other difficulties In thinking. (R. at 
490-91, 489.) In addition, Dr. Klein states both In her report 
and In testimony that petitioner Is educationally well below 
average. (R. at 489; Tr. at 789.) She concludes that the results 
of the psychological tests "indicate a person with limited 
capabilities.~ (Tr. at 789.) Furthermore, Dr. Klein's report pro
vides a description of petitioner's general immaturity In Its 
references to his restlessness, difficulty In controlling his impulses, 
and lack of social judgment. (R. at 490-91.) Finally, Dr. Klein's 
report briefly mentions that petitioner had abused drugit'sniffed 
paint") and that he had been beaten by his brother-In-law, 
Charles Keene. (R. at 488.) There Is no evidence in the record 
that Dr. Klein followed up in these critical areas. The record, 
however, contains testimony from Vicky Lynn Keene, Charles 
Keene's ex-wife, describing Charles' extreme brutality toward 
her, petitioner, and others. (Tr. at 611-16.) Also, Ms. Keene's 
testimony points out that Charles Keene Introduced petitioner 
to drug abuse. (Tr. at 612.) 

Thus, petitioner has been exposed to a constellation of 
psychological and environmental disturbances which have Im
peded his natural growth and development. He suffers from 
serious cognitive and intellectual limitations, educational defi
ciencies, and immature judgment. Furthermore, petitioner has 
been a victim of and witness to extreme abuse, which included 
his brother-in-law's brutality. He Is thus typical of the subgroup 
of adolescents who commit capital offenses. 

. m 
UIE EXECUTION OF AN INDIVIDUAL WHO WAS 
AN ADOLESCENT AT THE TIME OF THE 
CAPITAL OFFENSE IS EXCESSIVE IN VIOLATION 
OF TilE EIGHTH AMENDMENT 

The Eighth Amendment, which applies to the states through 
the Fourteenth Amendment, forbids the infliction of "cruel and 

'· unusual punishments." U.S. Const. amend. VIII. A punishment 

ii 
! 

Is "cruel and unusual" If it Is excessive. It Is excessive If It Is 
disproportionate to the crime or If it makes no measurable con
tribution to acceptable goals of punishment. Coker v. Georgia, 
433 U.S. 584, 592 (1977) (plurality opinion); Gregg v. Georgia, 
428 U.S. 153, 173 (1976). A punishment Is also Iffipermissible 
If it offends society's "evolving sl,andards of decency.~ Trop v. 
Dulles, 356 U.S. 86, 101 (1958) (plurality opinion). Enmund v. 
Florida, 458 U.S. 782 (1982). 

Although the Court has determined that the death penalty Is 
not Inherently cruel in violation of the Eighth Amendment, Gregg 
v. Georgia, 428 U.S. 153, It has recognized the extraordinary 
nature of the punishment: 

[E]very Member of this Court has written or joined 
at least one opinion endorsing the proposition that 
because of its severity and Irrevocability, the death 
penalty Is qualitatively different from any other 
punishment, and hence must be accompanied by uni
que safeguards to ensure that It Is a justified response 
to a given offense. 

Spaziano ~-Florida, 468 U.S. 447 (1984) (Stevens, BrennAnd 
Marshall, JJ., concurring In part and dissenting in part) (collec
ting cases); see also Ca/ijomia v. Ramos, 463 U.S. 992, 998-99 
at n.9 (1983) (collecting cases). Indeed, 

[d]eath, in Its finality, differs more from life Imprison
ment than a 100-year prison term differs from one of 
only a year or two. Because of that qualitative dif. 
ference, there Is a corresponding difference In the need 
for reliabUity in the determination that death Is the 
appropriate punishment in a specific case . 

Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurali
ty opinion) (footnote omitted). 

The question raised herein Is whether death Is ever an ap
propriate punislunent for a youthful offender, an Issue that was 
raised but left unresolyed In Eddings v. O~lahorpa, 455 U.S. 104 
(1982). The allSWer to this question must be no. The fulldamen
tal differences between adolescence and adulthood, distinctions 



universally recognized by the medical and social sciences, as well 
as the law, make this Irrevocable form of punishment both elt
cessive as applied to youths and offeiiSive to contemporary stan
dards of decency. 

EXecution Is disproportionate because adolescents tend to lack 
that which adults are presumed to possess: the ability to make 
sound judgments on their own behalf. Moreover, adolescents who 
commit capital offenses typically suffer from a variety of natural 
and environmental disabilities which further dimJnish their 
culpability for their acts. The penalty of death Is too severe a 
punishment for persons who have not yet Uved long enough to 

.learn how to control their impulses, appreciate fully the conse
quences of their offensive acts, or come to understand how to 
contend with a hostile environment. 

In addition, the death penalty, as applied to adolescents, makes 
no contribution to aoceptable goals of punishment. In Gregg o. 
Georgia, 428 U.S. at 183, this Court recognized that the death 
penalty serves ~two principal social purposes: retribution and 
deterrence of capital crimes by prospective offenders." Whatever 
the deterrent effect of capital punishment on adults, the im
pulsiveness of youth, coupled with an adolescent's general lack 
of appreciation for the finality of death, seriously undermines 
whatever deterrent effect the death penalty might have on them. 
Retribution Is objectionable because adolescent offenders are not 
as responsible as adults for their acts. Retribution Is also con-

•
. trnry to the legitimate purposes of punishing the young. Unlike 

' adults, for whom punishment is primarily a punitive sanction, 
punislunent of youthful offenders is Intended to be rehabilitative. 

In light of all that is known about adolescent development 
generally and the abnormal ilevelop~ent ~f homJcldal ado
lescents in particular, Inflicting the death penalty on young of
fenders is also offensive to "contemporary standards of decen
cy." Estelle v. Gamble, 429 U.S. 97, 103 (1976). Executing 
adolescents- who lack the cognitive ability, judgment and ful
ly formed character of adults-falls to accord with "the dignity 
of man"' which is the "'·bnsic concept unde'rt'ytng the Eighth 
Amendm~t," Trop v. Dulles, 356 U.S. at 100. 

A. Capital Punishment Is Excessive As Applied to 
Adolescents Because It Is Disproportionate 

A form of punishment is disproportionate, hence excessive 
under the Eighth Amendment, If it Is greater than the offender 
deserves. Coker v. Georgia, 433 U.S. at 592. In determining 
whether the death penalty Is d~proportionate as applied to 
adolescents, this Court must consider whether adolescents should 
be equated with adults with respect to their eligibility for this 
ultimate sanction. Because adolescents are not expected to con
form their behavior to adult standards, It is inappropriate to in
flict on them a form of punishment intended only for society's 
most serious and incorrigible offenders."' 

The fact that a separate system of criminal justice has evolved 
for adolescents is ample evidence that the death penalty, as ap
plied to adolescents, is disproportionate. 

The· very existence of a dual criminal justice system is 
evidence of a two-fold societal judgment that children 
do not bear the same degree of responsibility for their 
a[1tistx;ial behavior as adults and therefore should not be 
subject to the harsh penalties of criminal trial and penal 
incarceration; and juvenile delinquents are, by <irtue of 
their youth, responsive to rehabilitative treatment." 

Inherent in the law are the basic beliefs that (I) youths should 
not be punished as severely as adults because they are nut as 
culpable as adults for their offenses; and (li) youths by nature 
are receptive to treatment and rehabilitation. 

The disparate treatment of youth in the law is amply supported 
by the cUnlcal evldenoe about adolescent development. As described 
In Point I, adolescents are still growing socially and p,sychologically. 

M Thus, even though a<lolescents may be legitimately comic ted and punish· 
ed for homicidal acts In appropriate circumstances, their Incomplete develop· 
ment should preclude them from el!gibtllty for punishll)ent by death. See En
mrmd u. Florida, 458 U.S. 782 (propriety of death penalty dependent upon 
degree of culpabill~ of offender). 

I I' I I I 

• S. Fo<, Tlr<]uvenUe Court: Its Context, Problem.! arul Opportunities 11·13 (l!li!7). 
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[A]dolescents, particularly in the early and middle teen 
years, are more vulnerable, more Impulsive, and less 
self-disciplined than adults. Crimes committed by 
youths may be Just as harmful to victims as those com
mitted by older persons, but they Ooserve less punWunent 
because adolescents have less capacity to contrd their con· 
duct and to think In long-range terms than adults.'' 

Thus, execution must be regarded as a disproportionate form 
of punishment as applied to adolescents. Their diminished res
ponsibility for their acts justifies the added measure of tolerance 
that exists in the law. Their ability to adjust and Improve as they 

.mature further demonstrates the Inappropriateness of infUcting 
. on adolescents the ultimate punitive sanction of death: .. 

• 

B. Capital Punisluneut Is Excessive As Applied to Ad~lescenls 
Because It Serves No Legitimate Penological Purpose 

The death penalty per se is not constitutionally excessive 
because it is thought to make a measurable contribution to two 
acceptable goals of punishment: deterrence and retribution. 
Gregg v. Georgia, 428 U.S. at 183. Because neither goal can be 
achieved by inflicting the death penalty on youthful offenders, 
its application to them is excessive. 

1. The Death Penalty Does Not Deter Adolescents 
From Committing Capital Offenses 

In commenting upon the lack of empirical evidence to sup
port or rebut the theory that capital punishment has a deter
rent effect, Justice Stewart observed: 

We may nevertheless assume safely that there are 
murderers, such as those ~vho act in passion, for whom 
the tl1reat of death bas Uttle or no deterrent effect. But 
for many others, the death penalty undoubtedly is a 
significant deterrent. There are carefully contemplated 
murders, such as murder for hire, where the possible 
penalty of death may well enter into the cold calculus 
that precedes the decision to act. 

. . ' 

-----·--
.. Twentictla Century Fund Ta.sk Force on Sentendng Polley Toward Young 
Ojjenden, Confronting Youth Crime 47 (1978). ("Task Force'). 

Gregg v. Georgia, 428 U.S. at 185-86 (Stewart, J. plurality opi
nion). In light of what is known today about adolescent develop
ment generally and the development of adolescents who com
mit homicide In particular, adolescents are unlikely to engage 
in a meaningful "cold calculus that precedes the·decision" to com
mit a capital offense In which "the possible penalty of death" 
enters Into their decision-making process. 

As described above, adolescents generally are more impulsive 
and less able to appreciate the consequences of their acts than 
adults. Adolescents also tend to lack a fully developed apprecia
tion of death and its finality. Moreover, while adolescents may 
be capable of rational decision-making in some areas with the 
guidance and support of adults, this capacity is significantly 
lessened when they are placed under highly stressful 
circumstances." · 

Such circumstances are abundant with respect to homicidal 
adolescents. These adolescents typically grow up in a chaotic 
family environment, are exposed to violence and abuse 
throughout their childhood, and tend to be impeded in their 
natUFal development by the adults upon whom they must rely 
for protection and support. They also suffer from cognitive limita
tions which further impair their ability to make sound judgments. 
These factors are particularly damaging during adolescence be
cause it is at this stage of development that human beings are 
especially vulnerable and awkward. While adolescents may look 
like and possess many of the physical attributes of adults, they do 
not yet think or behave like adults. The violent nature of adolescents 

41 In sum, although some youths' Involvement In delinquency may 
be related to cost-benefit dec~tons and to a rational proces.!l, other 
explanations better explaln the deUnquent behavior of mo<t )'luths. 
With the vast majority rf. youngsters, delinquent behavior arises 
without much forethought as they Interact with their environment. 
With still other youths, compulsive behavior, the Influence of 
alcohol or drugs, or Intense emotional reacUon to 11 situation seem 
to lead them to byp:tSS any rational process. 

C. Bartolls.s, /uuenlle Delinquency 102~985); su alsoP. Hahn, 'l11e /u••tnile 
' ' Offender and th• Law 4().57 (2d ed. 1 8) (free will and rational choice not 

among vnrioos behavioral theories explaining the causes of delinquency). 



· ' who kill is a predictable consequence of the combination of (i) 
their Incomplete human development which has been further 
hindered by an unstable and violent childhood, and (li) the rapid 
physical changes which they are undergoing. 

It is' thus demonstrably wrong to conclude that the death penal
ty deters adolescents who commit capital offenses. Adolescents 
generally do not to engage In any "cold calculus" that would fac· 
tor in the possibility of a death sentence before they act homicidal-

, ly. Emotionality, coupled with a pronounced Inability bJ appreciate 
' or be affected by the knowledge of the consequences of their ac

tions, lead adolescents to commit capital offenses. Free will and ra
.onal calculation are generally absent in these circumstances. 

• 

2. Retribution Is Not a Legitimate Penological Purpose 
With Respect to Adolescents 

The penological goal of retribution has two components: (1) 
the desire that offenders suffer the punishment they deserve, and 
(2) ti1e desire for vengeance. See Gregg v. Georgia, 428 U.S. at 
183-184. Whether these concerns are satisfied Is contingent upon 
the degree of the offender's responsibility for the offense. In En· 
mund v. Florida, 458 U.S. 782, this Court observed: 

As for retribution as a justification for executing En
mund, we think this very much depends on the degree 
of Enmund's culpability- whatEnmund'sintentions, 
expectations, and actions were. American criminal law 
has long considered a defendant's Intention - and 
therefore his moral guUt - to be critical to "the degree 
of [his) criminal culpabUity." 

ld. at 800 (citations omitted). Thus, "[t]he heart of the retribu
tion rationale Is that a criminal sentence must be directly related 
to the persona! culpability of the criminal offender." Tison v. 
Arizona, 55 U.S.L.W. 4496, 4499 (U.S. April 21, 1987). 

Adolescents, like adults, should pay for their crimes. However, 
"[t]he juvCilile justice system, while holding minors responsible 
for their misconduct ... acknowledges that the level of juvenUe 

responsibility is lower than for adults."" It is thus excessive to 
Inflict the penalty of death on adolescents. 

Neither of the concerns of retribution Is satisfied by executing 
youthful offenders. The punishment of death is too severe because 
adolescents are not as responsible as adults. In addition, the 
disparate legal treatment of a'dolescents Is ample evidence that 
society is less vengeful with respect to youthful offenders. 

Retribution is also contrary to the principal legitimate pur
pose of punishing the young: rehabilitation. Traditional methods ;· 
of punishing youthful offenders are based upon a premmption ;' 
that young persons are more amenable to positive change than · 
adults. In fact, this presumption is well-documented. Conse
quently, the finality and irrevocability of the death penalty makes 
such punishment manifestly Inappropriate for adolescents. 

a. Adolescents Are Less Responsible Than 
Adults For Their Offensive Acts 

Adolescents are developmentally different from adults in ways 
1 

that diminish their level of responsibility for their actions. Point 
I docmhents the inexperience, Impulsiveness and emotionality 
of youth. Adolescents have a greater tendency than adults to act 
In disregard of the potentially serious and harmful consequences 
of their acts. Even when they are aware of such consequences, 
adolescents are more prone than adults to act In spite of them. 

[T]he American adolescent, struggling with the 
biological and psychological pressures of youth, seeks 
status and reassurance in the company of his peers. 
Rebellion against parental authority and restrictions 
Is combined with pressure to conform to the expecta
tions of other adolescents. The teen years are a period 
of experiment, risk taking and bravado. Some criminal 
activity is part of the patterns of almost all youth 
subcultures." 

~ TOJk Fore• at 47. 

~ ld. at 3. 



This Court has taken note of these developmental distinctions, 
observing that "minors often lack the experience, perspective, 
and judgment to recognize and avoid choices that could be deW
mental to them." Bellotti v. Baird, 443 U.S. at 635. See Gallegos 
v. Colorado, 370 U.S. 49, 54 (1962). This fundamental concept 
of youth forms the basis for state laws which commonly prohibit 
minors from possessing alcohol in public, from voting, from sit
ting on a jury, and from marrying without parental consent.'' 

• 
[T)he experience of mankind, as well as the long history 
of our law, recogniz( es) that there are dUferences 
which must be accommodated in determining the 
rights and duties of children as compared with those 
of adults. Examples of this distinction abound In our 
law: in contracts, In torts, in criminal law and pro-
cedure, in criminal sanctions and rehabilitation, and 
in the right to vote and to hold office. 

Goss v. Lopez, 419 U.S. 565, 590-91 (1975) (Powell, J., dissenting) 
(emphasis in original). It also justifies disparate treatment for ado
l~nts under the Fhst," Fourth,'' and Fourteenth" Amendments. 

41 For example, in Oklahoma, minOB - defined as persons under the age 
of 18 unles; otherwise provided by statute, Okla. Stat. Ann. tit. 15, § 13 (West 
1983) - are borred !rom engaging In any of these activities. Se• respectively, 
Okla. Stat. Ann. tit. 21, § 1215 (Wert 1983) (21 years of age): U.S. Cons!. 
amend. XXVI (18 years ol age); Okla. Stat. Ann. tit. 38, ! 28 (West Supp. 
1987) (18 yean of age); Okla. Stat. A niL tit. 43, § 3 (West 1983) (18 yem of age). 

• 
" E.g., Ginsberg v. New York, 390 U.S. 629, 838 (1968) (state law forbid
ding sale of serually explicit hut non.obscene material to persons under 17 yean 
of age does not violate Flr:it Amendment because "e'roen where there Is an lnva. 
sian of protected freedorru 'the power of the state to control the conduct of 
children reaches beyond the scope of Its authority over adults."') (quoting Prince 
v. Mas.<achwelt., 321 U.S. 158, 170. (1944)). 

. 

" E.g., New }emy v. T.L. 0., ·169 U.S. 325 {1985) (schoolchUd's Fourth 
Amendment right ngaln'lt unre:~Sonable search and seizure and his leg!tlmate 
expectation of privacy must give way to school's legitimate need to maintain 
appropriate educational environment). 

" F..g., Scball v. Marlin, 4.67 U,S, 25.1 (1984) (state law autho!izj~ pre
ventati>'e detention of accused ju>enUe dclinC)uent.s does not vlolite the!~ Four
teenth Amendment rights II serious risk of subsequent crime exists, because, 

(Foolrwle Conllnued) 

-. 

j• This same concept of youth also warrants less severe punishment. 
See supra at 19-20. 

Furthermore, as shown In Point II, adolescents who commit 
capital offenses are even le;s responsible for their acts than 
adolescents generally. Such ~dolescents tend to lack the support 
and protection ordinarily provided youths by parents and other 
family members. In addition, their families are frequently violent 
and abusive. These factors are further aggravated by psychlabic 
problems from which homicidal adolescents frequently suffer. 

As a result of these factors, the natural maturation process Is 
seriously inhibited. The emotional growth and development of 
adolescents who are homicidal Is, In effect, stunted. The Study 
appended hereto confirms this general understanding. 

The death penalty Is thus too severe a punishment for adoles
cent offenders. Because an adolescent has not yet fully developed 
emotionally and psychologically, and because an adol~nt who 
commits a capital offense tends to be even more developmentally 
limited, the execution of such an individual Is by definition a 
greater punishment than he deserves. 

b. Vengeance Is Antithetical to the Lawful Treatment of 
Adolescents 

Society's moral obligation to protect its young is indisputable. 
As Justice Frankfurter observed in May v. Ander&on, 345 U.S . 

although Juveniles' Uberty Interest 15 strong under Fourteenth Amendment, 
Juveniles, unlike adults, require some form of custody). 

~otably, In Schall the Court observed: 

ChUdren, by deflnWon, are not assuaned to have the capacity to take 
care of themselves. They are nsrumed to be subject to the control of their 
parents, and If parental control falters, the State must play its part as 
parem pa!riae. In this respect, the juvenile's Uberty Interest may, In ap
propriate circumstances, be subordlnated to the State's "pare.,. patrla• 
lnt~rest In preserVIng and promritJ~g the weii:Ue ·oi the oi\Ud." 

ld., at 265, quollng Sanlo•kv v. Kramer, 455 U.S. 745, 766 (1982). 



: 528, 536 (1953) (concurring opinion): "Children have a very 
special place In life which law should reflect. Legal 
theories .•• lead to fallacious reasoning If uncritically tr&nSferred 
to determination of a State's duty towards children."Youth and 
Its Inherent characteristics - Immaturity, vulnerability, Inex
perience and dependency - place the concept of revenge at odds 
with the lawful treatment of the young. Thus, 

• 
[t]he spectacle of our society seeking legal vengeance 
through eXecution of a child raises fundamental ques
tions about the nature of chUdren's moral responsibUlty 
for their actions and about society's moral responsibility 
to protect and nurture chUdren.'" 

• 

As described supra at 24, youths are defined as less responsible 
for their acts by state legislatures and the courts. In addition to 
a host of both legislatively and judicially imposed restraints on 
the rights and liberties of adolescents, both state and federallltWs 
provide distinct rules and procedures for the prosecution of 
youths. Under both state and federal law, many acts which con
stitute crimes if committed by adults instead constitute acts of 
"juvenile delinquency" if committed by adolescents. See, e.g., 
State In Interest of D.B.S., 137 N.J. Super. 371, 349 A.2d 105 
(1975). 

Society's responsibility to protect and nurture the young Is also 
well supported by legal precedent. This obligation is perhaps best 
reflected In the Court's long-standing recognition of the guiding 
role parents play In the upbringing of children.'" In Wlsconrln 
v. Yoder, 406 U.S. 205 (1972), the Court held that although a 
state's interest in compulsory education for Its children Is Indeed 

" Streib, Deallo Penalty for CloUdren: The Armrican &p.m.~ wllh Capllal 
Punlslomenl for Grim"" Commltled Whil• Undor Age Efghluoo, 36 Okla. L. 
Rev. 613, 637 (1983). 

• ConstltuUonallnterpretatlon has consistently recognized that the parents' 
clnim to authority In their own househot..l to direct the reariog of their children 
Is liaslo In the sli}Icture of our society. "It Is cardlnal with w tlut the custody, 
care and nurture of the chtld re<lde' first In tl\• puentt, whose primary I unc
tion and freedom Include preparation lor obligatlom the "-II! can neither supply 

JlOr hinder." Prince u. Ma.uachu.selb, supra, at 166. 

'• 
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strong, It must give way to parents' "traditional interest" in raising 
children. Id. at 214. Similarly, when it comes to deciding whether 
a child is to be committed to a state mental hospital, the Court 
has stated that it Is up to the parents to decide, notwithstanding 
the child's clear "liberty Interest" not to be confined without due 
process. ' 

The law's concept of the family rests on a presump
tion that parents possess what a child lacks in maturi
ty, experience, and capacity for judgment required for 
making llfe's difficult decisions •.. Most children, 
even in adolescence, simply are not able to make sound 
judgments concernir1g many decisions, Including their 
need for medical care or treatment. Parents can and 
must make those judgments. 

Parham v. J.R., 442 U.S. 584, 602-603 (1979) (emphasis suppUed). 

Vengeance cannot therefore serve as a legitimate penological 
goal with respect to adolescents - even adolescents who com
mit capital offenseS. The diminished culpability of adolescents, 
coupled with societys obligation to protect the young, warrants 
a measure of constitutionally Imposed tolerance sufficient to bar 
their execution. 

c. Retribution Is Contrary to Rehabilitation, the Principal 
Legitimate Goal of Punishing Adolescents 

Retribution is contrary- to rehabilitation, which Is the primary 
goal of punishing the young. E.g., In the Matter of the Appeal 
In Maricopa County, Juvenile Action No. l-84536-S, 126 Ariz. 
546, 617 P.2d 54, 56 (1979) ("the most deeply rooted concept 
in juvenile court philosophy is that the purpose of the system 
is to rehabilitate and not to punish'); Ru.rt v. Alaska, 582 P.2d 
134 (Alaska 1978) (express purpose of Juvenlle Jurisdiction is 
rehabilitation rather than punishment). The reason for this ob
jective is not hard to discern: "[I]ncorrigibility is inconsistent with 

.youth ... it is impossible to make a judgment that a fourteen
year-old yot~tb, no matter how bad, will remain Incorrigible (or 
the rest of his life." Workman v. Commonwealth, 429 S.W.2d 
374, 378 (Ky. 1968). 
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The existence of a juvenile justice system under both state and 
federal law which treats youthful offenders more leniently than 
adults demonstrates the importance society places on the goal 
of rehabilitation with respect to adolescents. 11 For example, the 
purpoSe of the Federal Juvenile Delinquency Act, 18 U .S.C. § § 
5031-5042 (West 1985), "Is to be helpful and rehabilitative rather 
than punitive .. ." United State& v. Hill, 538 F.2d 1072, 1074 (4th 
Cir. 1976). Under the Act, "a juventle Is accorded preferential and 
protective handling not available to adults accused of committing 
crimes." United States v. FrasquUlo-Zomosa, 626 F.2d 90, 101 (9th 

•

Cir.), cert. denied, 449 U.S. 987 (1980). 

Greater tolerance respecting youthful offenders is justified by 
reason of their heightened capacity for behavior modification. As 
described supra at 7, adolescents are generally more receptive and 
responsive to rehabilitative treatment. More specifically, "juventle 
murderers tend to be model prisoners and exhibit a very low rate 
of recidivism when released.'" Putting adolescents to death Is 
therefore without any legitimate penological justification. 

C. The Execution of Adolescents Is Unconstitutional in Light 
of Contemporary Hwnan Knowledge About Adolescents 
Generally and Adolescents Who Commit Capital Offenses 
in Particular 

Eighth Amendment analysis Is dynamic. Whether the Inflic
tion of a particular punishment Is Inherently cruel is subject to 
periodic review, whlch must give due consideration to "con-

• temporary human knowledge." Robinson v. California, 370 U.S. 
660, 666 (1962). Contemporary human knowledge respecting 
adolescent development generally and the nature of adolescents 
who commit capital offenses in particular indicates that the 
ultimate sanction of death Is an inappropriate form of punish
ment for such persons for the reasons described herein. 

I ' 

" See generally A. Platt, The Child Savm: Th• lnvenllon of Delinquency 
(2d ed. 1971): Fo•, Juvenile Justice Reform: An Historical Perspecllve, 22 Stan. 
L. Rev. 1187 (1970): Mack, Tloe Juvenile Court, 23 Harv. L. Rev. 104 (1909) 

a Streib, The Elghl/a Amendment and Capllal Pun13hment of Juveni/CJ, 34 
Cleve. St. L.' 1\cv. 363, 395 (WB~ \citing V!Uello, CaM~Iu~lopol Sajegua~ch 
Jar Juvenile Transfer Procedure: T/1< Ten Year~ Sine< Kent u. Untied Slat<~, 
26 De PaulL. Rev. 23, 32-34 (1976)); D. Hamparlan, 1\, Schwter, S. Dlnllz It: 
j: Conrad, The V/ckwt Few 52 (1978); T. Sellin, The Penalty of Death 102-20 (1982). 

,, 
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The developmental differences between adolescents and 
adults are alone sufficient to justify a constitutional ban on the 
e.tecutlon of you.ths. It is offensive to "contemporary standards 
of decency" to commit to death Individuals who, because of their 
lack of maturity, exist In the law as persons wlio are incapable 
of making legally binding d"'islons In certain matters and who 
are often accorded disparate treatment for acts which would 
be regarded as criminal if they were adults. The reason for these 
distinctions Is clear: Youths "cannot be j\ldged by the more ex
acting standards of maturity." Haley v. Ohio, 332 U.S. 596, 
599 ( 1948). These same distinctions justify a degree of leniency In 
the manner in which adolescents who commit capital offenses are 
punished. The ultimate punitive sanction of death is just too harsh. 

However, the anolysis need not end there. As shown In Point 
II, youths who commit capital offenses typically suffer from 
a variety of serious natural and environmental disabilities. In 
addition to exhibiting all of the attributes which make youths 
vulnerable by nature, adolescents who kill are deficient intel
lectually, emotionally, psychologically and frequently 
neurol~gically. Their Impairment is aggravated by parents or 
legal guardians who fail to provide much needed support at a 
critical stage in their lives, and indeed, who typically provide 
negative influences. The individuals on death row who were minors 
when they committed capital offenses exhibit these deficiencies." 
Indeed, petitioner Wayne Thompson is typical of the group. 

The execution of persons who commit homicide in their youth 
is therefore far more offensive as actually applied than it is in 
the abstract as applied to the universe of adolescents. The com
mission of a homicide by an adolescent is a reflection of a multitude 
of serious and complex problems from which the adolescent suf
fers. Such youths almost invariably have boon deprived of a stable, 

" It Is thus no response to these oonslderatlons that all these factors are con
siderations that can be Introduced as mitlgatfngevldence at the penalty phase 
of a capital trlo1 under Lockett v. Ohio, 4B8 U.S. 586 (1978), and Its pro· 
geny. Clearlyiock<tl was ~n ln:ulllcientcheck Inasmuch os th;.e lndi~Idl,aJs 
were sentenced to death despite their substantial Impairment, 



healthy environment In which to develop. Nor could they rely 
upon adults to exercise rational judgment on their behalf. Most 
significantly, however, the law has ptovlded them little prac
tical recourse. Adolescents who commit homicide are legally 
subje()t to the will of and reliant upon adults who typically con
tribute substantially to the adolescents' Impairment. 

The most fundamental concepts of fairness are thus implicated 
by the exe()ution of persons who have committed homicide in 
their adolescence. They lack not only the maturity necessary 
to be accorded the full panoply of civil rights and Uberties af-

~rded adults, but alro the protective support and guidance from 
.. esponsible adults who are legally authorized to impose their 

will upon them. The death penalty should not therefore btl in
flicted on adolescents because it is both offensive and excessive 
as applied to them. 

• 

CONCLUSION 

The execution of adolescents Is inherently cruel and unusual 
in violation of the Eighth Amendment, and consequently, peti
tioner's death sentence should be vacated. 

May 15, 1987 
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The purpose of this paper is twofold: 1) to describe the bio
psychosocial characteristics of 14 juveniles sentenced to death 
In the United States, and 2) to explore the implications of these 
findings for imposition of the death penalty on juveniles. 

THE LITERATURE 
' 

The execution of juveniles in America dates back to the 17th 
century when, in 1642, a child was executed for the crime of 
bestiality (1). Since then, there have been a total of 272 juveniles 
executed In the United States (2). These include 3 e.xecutions In 
1985-1986 of boys condemned as juveniles but executed after they 
reached majority. Thus, the recent tendency has been to execute 
young adults for crimes committed as juveniles, thereby avoiding 
the actual execution of children. During the time of the evalua
tions conducted for this study, the number of juveniles awaiting 
death rose from 33 to 37. 

United States law permitting the execution of juveniles is based 
on English common law. Although the death penalty for juveniles 
was abolished in England in 1008, histories of English law re
count numerous cases from 1708 onward of children condemn
ed to de~th (3, 4, 5). According to a 19th century account of 
the history of the town of Lynn, "In 1708 ... two children were 
hanged here for felony, one eleven, and the other but seven years 
of age; which, If true, must Indicate very early and shocking 
depravity in the sufferers, as well as unusual and exce;,;ive rigour 
on the parts of the majestrates in the infliction of capital punish
ment." (6) There is evidence to suggest, however, that although 
many children were sentenced to death In England In the 19th 
century, most of these sentences were commuted (7). Never
theless, children did hang, and for crimes far less serious than 
murder. Blackstone, In his Commentaries on the Laws of 
England (8), commented on the treatment of juveniles: "If it ap
pear to the court and jury thnt he was doli capax, and could 
discern between good and evil, he may be convicted and suffer 
death." Blackstone went on to cite cases of boys 9 and 10 years 
old who had killed companions and were hanged because their 
behaviors indicated a sense of guilt. In the first instance, the child 
hid himself after the murder; In the se<.'ond instance, the child hid 
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the body of the victim. Thus, both children were considered to 
have been aware of the wrongfulness of their acts and therefore 
candidates for execution. 

United States law regarding the responsibility of children has 
rested heavily on the commentaries of English jurists such as 
Blackstone. However, modifications based on case law have oc
curred. For example, In the case of State v. Doherty (9), where 
a child of approximately 13 yems of age had killed her father, 
the judge instructed the jury to assume that a child under 14 
years could not "discern between right and wrong unless it were 
proven otherwise." Similarly, in the case of State v. Aaron (10), 
in which an II year old slave was accused of murdering a younger 
child, the 11 year old's conviction and sentence of death were 
overturned by the Supreme Court of New Jersey. ThJS'tlecision 
was based on the grounds that the conviction was obtained by 
means of a pressured confession, and that the presumption of 
innocence had not been refuted by "strong and Irresistible 
evidence that he had sufficient discernment to distinguish good 
from evil". 

/ 
On the other hand, the outcome was quite different in the 

case of Godfrey v. Stale (11), In which a slave of approximately 
11 years hacked a 4 year old to death, then, covered with blood, 
blamed the act on imaginary Indians. The child was sentenced 
to death. In spite of clear evidence of infantile reasoning he was 
executed. A review of the 14 leading cases of criminal respon
sibility of children in tl1e United States in the 19th century reveal
ed that only 2 children, both slaves, were actually executed. (8) 
As for the recent past, to quote Streib, "79% (33/42) of the 
children executed since 1945 were black." (7) 

Clearly, there is a traditiqn in tl1is country of holding juveniles 
responsible for their acts and meting out punishments as though 
the children were adults. Above the age of 7 years, chUdren have 
been assumed to be able to discern between good and evil, the 
basic legal criterion for adjudicating culpability. Modern con
cepts regarding the juvenile's cognitive development, hls capacity 
to make m.atflre judgments and his abUity to maintain adequate 
Impulse controls have not been n\ajo~ · coristderations in the 

establishment of United States law regarding the execution of 
juveniles. 

In fact, to date, little or nothing is known about tl1e mental 
condition and cognitive capacities of juveniles sentenced to death, 
except what can be gleaned from popular accounts in newspapers 
and trial transcripts. Thus, we do know only from newspaper 
accounts that of the 3 juveniles 'executed in the 1980's one was 
retarded Wld another had spent time In a mental hospital (13, 
14). Given the dearth of information regarding the bio
psychosocial status of juveniles condemned to death, we welcom
ed the opportunity to conduct comprehensive psychiatric, neuro
logical, neuropsychological, and educational assessments of ap
proximately 40% of the juveniles currently awaiting execution 
in the United States. 

METHOD 

SUBJECTS 

Our subjects were 14 boys, each of whom had been sentenced 
to death for capital offenses committed before reaching his 18th 
birthday. These 14 comprised all the juveniles sentenced to death 
in each of 4 different states in which the execution of minors 
Is permissible by statute. Subjects were chosen because of their 
youth and not because of any known psychopathology, and can 
be presumed to be representative of the juvenile death row 
population. Ages at the time of their offenses ranged from 15 
years 10 months to 17years 10 months (mean 18 years6 months) . 
Their ages at the time of evaluation ranged from 17 years 10 
months to 29 years 2 months (mean 22 years 3 months). There 
were 6 Black subjects, 7 White subjects and 1 Hispanic subject. 

DIAGNOSTIC EVALUATION 

The diagnostic evaluation consisted of psychiatric, neuro
logical, psychological, neuropsychological, educational and elec
troencephalographic examinations. 

The psychiatric examination consisted of a semistructured ln
tervle\"< based on an expanded version of the Bellevue Adoles-

1 , , I , I· I 

cent Interview Schedule (B.A.l.S.). 'Fhis schedule, wnsisting of 



160 questions, was devised because no existing diagnostic Instru
ment for children or adults dealt adequately with topics such 
as medical history, history of neuropsychiatric symptoms (e.g., 
lapses, headaches, memory impairment, metnmorphopsias, de
ja vu), characteristics of temper, or history of physical abuse. 
A pretesting of this instrument prior to its ll9illn this study reveal
ed that data obtained was appreciably more comprehensive than 
that obtained after a routine 2 week evaluation on an adoles
cent inpatient teaching service. In this study, the psychiatric 
evaluation was conducted by a psychlatri<;t and required from 
4 to 6 hours to administer. 

• Although a detailed description of B.A.I.S. is beyond the scope 

• 

of this report, suffice it to note that in addition to exploring 
psychodynamic factors and performing careful mental status 
evaluations, the psychiatrist obtained detailed medical, family 
and social histories. Detailed neurological histories were obtained 
by the psychiatri<;t and the neurologist Including histories of 
perinatal difficulties, head injury, illnesses or drug overdoses 
known to affect the CNS, loss of consciousness, fainting, blackouts 
or other lapses, seizures, and psychomotor epileptic symptoms. 
Whenever histories of CNS insults were obtained, attempts were 
made to corroborate them through physical examination (e.g. 
scars, neurological signs), record reviews, and specialized tests 
(e.g., EEG). 

Standard neurological examinations were performed on 12 of 
the 14 subjects (In 2 cases, scheduling precluded a neurological 
examination). The neurological examination consisted of 
measurement of head circumference; evaluation of cranial nerves; 
and tests of motor, sensory and reflex functions. Tests of coor
dination included quantification of numbers of alternating palm 
strikes in 10 seconds and numbers of finger taps in 10 seconds. 
Presence or absen~e of choreiform movements were determined 
by having the subject extend his anns and fingers in front of him 
and above his head for 5 seconds. All subjects were asked to skip 
after the examiner demonstrated the required pattern of move
ment. The Jleurologls,t also perforll)ed a mental status examina
tion which included tests of orientation, and memory for digits 

forward and backward. Calculation skills were assessed by four 
serial subtractions of Ts starting from 100. Because of Its Impor
tance in previous studies (15), and because of the subjectivity 
of the assessment of this particular symptom, both clinicians 
assessed the presence or absence of paranoid Ideation. In only 
1 case did their rating differ, and, in that case, the subject was 
coded as not having paranoid sy'mptorns. 

Certain other issues were covered by both the psyclJ!atrist and 
the neurologist Independently. For Instance, both tried to ascer· 
tain whether a child had been the victim of abuse or had been 
witness to extreme family violence. A subject was considered to 
have been physically abused if he had been punched, beaten with 
a stick, board, pipe, or belt buckle; or had been beaten with 
a belt or a switch other than on the buttocks. A subject was also 
considered to have been physically abused if he had been 
deliberately cut, burned, or thrown down stairs or across a room. 
A subject was not considered to have been physically abused if 
he had been struck only with an open hand or beaten with the 
leather part of a belt or with a switch only on the buttocks. 

A subje~ was considered to have been sexually abused if, as 
a child, older persons had fondled his genitals or penetrated his 
anus. Sexual abuse was also considered to have occurred if the 
child had been forced to perform sexual acts on an older person 
of either sex. 

In addition to tl1e neurological examination, all subjects had 
a neurometric quantitative electroencephalogram (QEEG) per
formed. Unfortunately, in 4 cases interference from metal struc
tures and electronic equipment within the prisons distorted tl1e 
data. However, QEEG data on 10 of the 14 subjects was obtain
ed. For purposes of this phase of the study, 2 minutes of artifact 
free QEEG data 'fere analyzed visually in order to deterll)ine 
the existence of sharp waves and! or actual seizure activity. More 
detailed analysis of tbc data \viii be reported subsequently. 

Psychological testing consisted of the admini<ltration of the 
Weschler Adult Intelligence Scale-Revised-(16), the Bender-Gestalt 
Test (17), and Rorschach 'Fest (18), tl1e Dra\o,:'A-Person Test (19), 
and the Halstead-Rei tan Battery of Neuropsychological Tests (20). 

.I 
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Educational testing consisted of the administration of the 

Woodcock-Johnson Psycho-Educational Battery (21) and the 
"Mini-Screen" subtestfrom the Test of Adolescent Language (22), 
the "Story" subtest from the Test of Written Language (23), and 
a speech screening test. 

FINDINGS 

To provide the reader with a sense of the types of crimes com
mitted by these subjects, Table 1 presents a list of offenses for 
which each subject was convicted. 

• 
Table 2 presents evidence of central nervous system trauma. 

All of the 14 subjects suffered head injuries during childhood, 
9 of which were severe enough to result in hospitalization, In-

• 

dentation of the cranium and/or loss of consciousness. For ex
ample, one subject was hit by a truck at age 14 years that frac
tured his skull, and he was hospitalized for 11 months. Another 
fell off the roof of a house and lost consciousness at age 10, had 
a serious motorcycle accident at age 15, and had palpable scars 
bilaterally in the occipital region. 

Still another subject was hit by a car at age 6 and hospitalized 
for approximately 6 months, and subsequently feU from a roof 
onto his chin in later childhood. These head injuries were con
firmed by scars in the occipital region and on the chin. Thus, 
significant injury to tl1e central nervous system was prevalent 
in this group of condemned juveniles. 

Table 3 Ulustrates the neurological and electroenceph
alographic findings. In 9 cases serious neurological abnormalities 
were documented including evidence of focal brain injury (sub
Jects 1, 13), major neurologicql abnormaUties such as abnormal 
head circumference or a positive Babinski sign (subjects 5, 10, 
12), a history of grand mal seizures (subject 6), and symptoms 
or electroencephalographic findings strongly suggestive of a 
previously undiagnosed seizure disorder (subjects 2, 7, 8). 

Table 4 illustrates the severe psychopathology characteristic 
of the r4 Juveniles. M can I~ seen, 7 of the subjectS were psychoti~ 

at the time of their evaluations and/or had been so diagnosed 
in earlier childhood (subjects 1, 2, 3, 6, 9,12, 14). An additional 
4 subjects had histories consistent with diagnoses of severe mood 
disorders (subjects 5, 7, 10, 11). The 3 remaining subjects ex:
perienced periodic paranoid ideation at which tim~ they often 
assaulted their perceived enemies. It is noteworthy that 7 of the 
subjects suffered from psychiatrif:l disturbances that were first 
manifested in early or middle childhood. For example, one was 
so behaviorally disturbed he required special classes since 1st 
grade; another had multiple psychiatric evaluations and was 
treated with a variety of medications since age 6; and another 
attempted suicide at 11 years of age. 

Table 5 presents data from selected subtests of the 
psychoeducatlonal test batteries. This table illustrates that only 
2 subjects had I.Q. scores abo<-e 90. One subject scored in the 
60's, 5 in the 70's, and the remaining 6 in the 80's. Of particular 
Importance was the finding that 9 subjects made more than 50 
errors on the categories subtest of the Halstead-Reitan Battery 
of Neuropsychological Tests, which is a test of the ability to for
mulate abstract concepts. A score of more than 50 errors is con
sidered to be indicative of brain dysfunction. Within this group 
of 9, 7 subjects also scored within the impaired range on tl1e tac
tile performance test, another indicator of significant brain 
dysfunction. 

Examination of the reading comprehension subtest scores of 
the Woodoock-Johnson Psycho-Educational Battery indicates tl1at 
only 3 Juveniles were reading at grade level and 9 were reading 
4 or more years below their expected grade for their age. In fact, 
3 subjects did not learn to read until their Incarceration on Death 
Row. Another indication of deficits In abstract reasoning was 
their scores on the concept formation subtest of the Woodcock
Johnson. Indeed, 7 of the 14 scored below the fifth grade level 
on this test, and of these, 4 were functioning at a first or second 
grade level. Thus, several measures indicated that the majority 
of subjects In this sample had severe deficiencies In abstract 
reasoning and were fw1ctionlng fa:r below the expected levels fpr 
their ages. · 
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As shown in Table 6, 12 of the subjects had been brutally 
physically abused, often by more than one family member. In 
addition, 5 more of the subjeds had been sodomized by older 
male relatives, 3 for extended periods of tlme during chlldhood. 
In fact, 4 of these chlldren had been sodomized by more than 
1 Individual. Therefore, not only did older family members, 
parents in particular, fail to protect these adolescents, but they 
also often used the subjects to vent their rages and to satisfy their 
sexual appetites. Alcoholism, drug abuse, psychiatric treatment, 
and psychiatric hospitalization were prevalent In the histories 
of the parents of these subjects. 

Of note, In only 5 cases were pretrial psychiatric or psycho
logical examinations of any kind performed. These teq~ed to be 
brief and perfunctory and only once reported the exiStence of 
significant neuropsychiatric Impairment. In that case the boy 
was diagnosed by one psychiatrist as schizophrenic and by 
another as suffering from an organic psychosis. 

DISCUSSION 

Our data indicate that juveniles condemned to death In the 
United States are multiply handicapped. They tend to have suf
fered serious injuries to the central nervous system, to have suf
fered since early chlldhood from a multiplicity of psychotic symp
toms, and to have been physically and sexually abused. In 6 cases 
alcohol or drugs definitely contributed to uncontrolled behaviors 
and in 2 other cases alcohol and drugs were probable 
contributors . 

In what ways do these factors contribute to their violent 
behavior? First, the kind of diffuse central nervou~ system In
Jury that they sustain contributes to their emotional lability, Im
pulsivity, and difficulty In cpntrolllng aggressive behaviors. Such 
brain injured yo.ungsters are also especially vulnerable to the 
dimrganlzlng effects of alcohol and drugs. 

The most prevalent psychotic symptom experienced by these 
youngsters Is episodic paranoid ideation. This symptom Is pro
bably a result of the combination of brain injury, violent parental 
behavior, and at times, the genetic vulnerability Inherent In be
Ing the clitld of one or two psy~hotic parents. Whatever the 

causes, these youngsters, as a result of paranoid misperceptlons 
and a pervasive sense of being endangered, lash out readily at 
real and imagined threats. In this way, offenses that start out 
as simple robberies or burglaries escalate into homicidal acts. 

. 
The severe cognitive impairment characteristic of these 

juveniles further compromlses,their abiUty to make mature 
judgments and act in accordanoe with them. These juveniles are, 
rather, bound by immediate stimuli and tend to act before they 
think. They are also easily Influenced by those around them and 
sometimes take literally statements that are lntend<'<lsimply as 
expressions of exasperation (e.g., "Somebody ought to kill that 
guy"). It Is not unusual for such chlldren to act out the conscious 
or unconscious homicidal wishes of parental figures, older sib
lings, or older peers (24). 

Physical and sexual abuse contribute to these juveniles' violence 
in several ways. First, the abuse itseU is frequently characteriz
ed by multiple batterings to the child's head. These children are 
thrown to the floor, slammed against walls, thrown down stairs, 
and even kicked in the head. Thus, the impulsivity secondary 
to brain injury may often be the direct result of these batter
ings. Second, parental violence functions as a model for behavior. 
Whether one describes this phenomenon as "identification with 
the aggressor" or as modeling Is Irrelevant. Chlldren Imitate what 
they see. Finally, the kind of irrational brutality to which they 
have been exposed and subjected engenders rage, rage that is 
rarely e.'Pressed toward the chlld's battering parents or caretakers. 
More often, it Is displaced onto other Individuals in the child's 
environment. 

It Is likely that some of the vecy vulnerabilities that oontributed 
to the condemned juveniles' violence also oontributed indirectly 
to the harshness of the sentences they received. l'hooretically, 
all of the vulnerabilities described, neurological impairment, 
psychiatric illness, cognitive deficits, and parental abusiveness 
are mitigating factors that, coupled \vith the juveniles' age, would 
argue against the Imposition of the death sentence. Unfortunately, 
such c~gn\tivel}l handlc.apped J~venil~ ha\'e no idea of the ex
istence of these vulnerab!lltles, much less of their relevance to 



Issues of mitigation. In fact, they almost uniformly try to hide 
evidence of cognitive deficits and psychotlc symptomatology. 
They would prefer to be considered bad to being considered sick 
or retarded. They frequently tell examiners "I'm not crazy" or 
"I'm not a retard." 

Siiuilarly, these juveniles are ashamed of their parents' brutality 
toward them and try to conceal it or minimize it. Only painstak
Ing, lengthy Interviews, Inquiring In detail about Injuries, In
quiring about the origin of visible scars, and asking about "scars 
I can't see" are likely to reveal the extent to which these juveniles 
themselves have been victimized. Even the most harsh abuse Is 
often interpreted by the juventle as punishment that was deserved 

• and therefore to be hidden. Suffice it to say that a history of sexual 
abuse is even more likely to be concealed. Thus, these juveniles 
systematically conceal those factors in their lives most likely to 
mitigate against a sentence of death. It is, therefore, up to the 
adults in their families to make sure that factors relevant to the 
juveniles' defense are Introduced at sentencing. Unfortunately, 
in the case of homicidal children, tl1e very adults who should 
be assisting in their children's defense are not only inadequate 
to this task by virtue of their own psychopathology, but also have 
a vested interest in concealing the parental misconduct that would 
constitute mitigating circumstances. In fact, we have found that 
In several capital cases family members have cooperated with 
tlm prosecution, have testified against their own children, or have 
urged the judge to impose a death sentence. 

• Conceivably, the juveniles' lawyers might be relied upon to 
unearth and make use of the kinds of clinical data described in 
this paper. Such was not the case. The time and expertise re
quired to document this quality of c!Jnicalinfonnation was not 
available. 

Indeed, of these 14 subjects only 5 received pretrial evalua
tlons of any kind. These 5 evaluatlons tended to be perfunctory 
and gave inaccurate and inadequate portrayals of the adolescents' 
neuropsychiatric and cognitive status. 

Furthermore, the attorneys' alliances were often divided bet
ween the juventles and'tfieir fiunille$. In fact, mu;everal occasions, 

our clinical team was requested by attorneys to conceal or 
minimize information regarding parental physical and sexual 
abuse in order to spare the family any embarrassment. Thus, 
some of the very factors that led to the juveniles' aggression In 
the first place also contributed to an inadequate de(ense during 
the sentencing portion of their trials. 

I 

In short, factors such as brain damage, paranoid ideation, 
physical abuse and se.xual abuse, all of which would have been 
relevant to issues of mitigation, were overlooked or deliberately 
concealed in the cases of these 14 cond~ned juveniles. 

Adolescence is well recognized to be a tlme of great 
physiological and psychological stresses. Normal adolescents are 
distlnguished from adults by their intensity and volatility of feel
ings, their poor tolerance of anxiety, their lack of awareness of 
the effects of their actlons, their failure of self-criticism, and their 
difficulty appreciatlng the feelings of others (25). Our data In
dicate that, above and beyond these maturational stresses, 
homicidal adolescents must cope with brain dysfunctlons, 
cognitive limitations, and severe psychopathology. Moreover, 
they must f\'nction in families that are not merely nonsuppor
tive but also violent and brutally abusive. These findings raise 
questions about the American tradition of oonsidering adolescents 
to be as responsible as adults for their offenses and of sentencing 
them to death. 

,, 
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TABLES 

Table 1. Offenses of 14 Juveniles Condemned to Death 

Subject Ojfen:;e 

• • 1 Raped and murdered young woman. 

• 2 Shot and killed subject's attorney's sister, then attemp
ted to rape her. 

3 In the company of a 14-year old accomplice, shot and 
killed man in the course of a burglary. 

4 In the course of a robbery of a convenience store, shot 
and killed female clerk . 

5 During a robbery with one other person, shQ,t and kill
ed convenience store clerk. 

6 Raped, stabbed, and strangled a 76-year old nun. 

• • 7 During a spree of six robberies In one week, shot and 
killed male grocery store customer. 

• 8 In the company of others, bludgeoned male victim with 
tire jack while stealing car. 

• 9 Shot female convenience store clerk in the course of a 
robbery. The woman died five weeks later. 

10 Abducted, raped, then shot and killed female conve
nience store clerk. 

• 11 Stabbed female victim 60 times, bit her breast, and 
pushed his hand Into her vagina. 

12 Participated with a gang In the robbery and murder 
of a business man. 

• 13 In the company, of others, shot and killed relative. 

• 14 Shot and killed mother and stepfather. 

• Subject was under the influence of alcohol or drugs at the 
time of the offense. 

• • Subject may have beer under the Influence of alcohol or drugs 
at the tim~ of the offeiiSc. 
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Table 2. Head Injuries of 14 Juveniles Condemned to Death (Continued) 

Nature of TrauTTI(Jta Objective Indicators 
Subject 7 Car accident at age 10 (L.O.C.): Indentation of forehead. 

Subject 8 

Subject 9 

Subject 10 

Subject 11 

Hit in head with board during early 
childhood (tried to intervene when 
parents were fighting). 
Fall from bunk bed at age 7. 
Serious bicycle accident in later 
childhood. 
Motorcycle accident in adolescence; 
uncertain severity. 
Multiple L.O.C. • secondary to blows 
to head. 
Fall from bed onto face as infant. 
Car accident with head injury. 
Fell down flight of stairs early 
childhood. 
·car accident in early childhood 
(possible L.O.C.): Motorcycle accident 
at age 17 years (hit branch, fell 
off backwards). 

Indentation of cranium in 
center of forehead. 
Multiple facial scars. 
No docwrientation (Scar on 
right cheek- questionable etiology). 

Deviated septum from first 
accident. 
Scars on chin and upper 
lip. 
No documentation • 

Table 2. Head Injuries of 14 Juveniles Condemned to Death (Continued) 

Nature of Traumata 

Subject 12 Hit by car at age 6 (L.O.C.)f 
Fall from roof onto chin in later 
childhood. 

-Subject 13 -Fall from tree at age 7 (possibly hit head). 
Bicycle ran into car at age 13; 
knocked dizzy. 
Kicked in head by brother-in-law 
middle childhood. 

Subject 14 Bicycle accident at age 10; fell in 
ditch. Severe bicycle accident 

• L.O.C. 

at approximately age 12 (L.O.C.)" 
Broke nose and was told he ~cracked 
skull". 

Loss of consciousness. 

Objective Indicators 

Hospitalized 6 months for 
fjrst accident. 
Scar in occipital area. 
Numerous facial scars. 

Prominent bump right 
forehead. Scar left of 
left ear. 

Surgery required to 
repair nose. Multiple 
facial scars. 
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Table 3. Neurological Signs and Symptoms of 14 Juveniles Condemned to Death 

·subject 

1 

2 

3 

Subject Symptoms of 
Neurological Dysfunction 

Lapses of fully conscious aware
ness. Frequent severe headaches. 

Dizzy episodes with falling and 
confusion. Multiple psychomotor 
symptoms (e.g., macropsia, peculiar tastes, 
multiple deja vu). 

Bizarre, sometimes violent 
behaviors for which memory is 
impaired. Visual distortions. 
Multiple deja vu. 

Objective Evidence of 
Neurological Dysfunction 

Evidence of diffuse cerebral 
dysfunction (e.g., multiple Msoft signs") and 
suggestion of focal damage (e.g., ex
tinguishes left visual field). EEG-increased 
slow waves right temporal & bilateral 
parieto-occipital regions, possible sharp 
waves. 

Neurologist suspects seizures. 
EEG did not function. 

N eurolo~cal e>(am was not per
formed. EEG-sharp waves 
especially in the left temporal 
region. 

Table 3. Neurological Signs and Symptoms of 14 Juveniles Condemned to Death (Continued) 

Subject Symptoms of Objective Evidence of 
St•bject Neurological Dysfunction Neurological Dysfunction 

4 

5 

6 

7 

8 

Lapses of full conscious aware
ness. Episodes of unresponsive
ness with inability to comprehend. 
Migraine-type headaches. 

Severe headaches. 

History of grand mal seizures 
with urinary incontinence. 
Olfactory hallucinations. 
Impaired memory for behaviors. 

Multiple psychomotor symptoms 
(e.g., micropsia, deja vu, 
olfactory hallucinations). 

Occasional dizziness. 
Occasional lapses of fully 
conscious awareness. 

Normal neurological exam. 
EEG- abnormal diffuse, ex
cessive alpha activity; 
bilateral temporal sharp waves. 

Right positive Babinski sign. EEG did not 
function. 

Mild, left sided weakness. ~ 
Bilateral unsustained clonus. 
EEG did not function. 

Hyperactive deep tendon reflexes. 
EEG -severe abnormalities in left 
temporal and right frontal regions. 

Neurological exam not performed. 
EEG- abnormal sharp waves 
throughout record, especially left temporal 
area; suggests epileptiform disorder. 

•, 
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Table 3. Neurological Signs and Symptoms of 14 Juveniles Condemned to Death (Continued) 

Subject 

9 

10 

11 

12 

Subject Symptoms of 
Neurological Dysfunction 

Dizzy episodes. 

}iypergraphia Micropsia. 
Possible episodic lapses. 

Lapses of fully conscious 
awareness. Dizzy spells. 
Brief lapses of awareness, 
multiple psychomotor symptoms, 
e.g., olfactory hallucinations, 
micropsia, memory impairment. 

Severe headaches. 
hnpaired memory for behaviors. 

Objective Evidence of 
Neurological Dysfunction 

Saccadic eye movements, "Little other 
evidence of neurological dysfunction.'' 
EEG-possible sharp waves. 

Unsustained ankle clonus 
bilaterally; multiple ~soft" signs; suggestion 
of seizures. EEG-slightly abnormal; 
equivocal sharp waves in temporal and 
central regions. 

Multiple "soft signsM. 
EEG-equivocal sharp waves in 
right parietal and posterior 
temporal regions. 

i 

Macrocephaly. 
EEG did not function. 

Table 3. Neurological Signs and Symptoms of 14 Juveniles Condemned to Death (Continued) 

Subject 

13 

14 

Sub;ect Symptoms of 
Neurological Dysfunction 

Lapses of awareness. 
Impaired memory for behaviors. 
Frequent deja vu. 

Lapses of fully conscious 
awareness. Multiple psycho
motor symptoms (e.g., rneta
morphopsias, frequent deja vu, 
dreamlike states, impaired 
memory for behavior.;). 

Objective Evidence of 
Neurological Dysfunction 
. 

Left ankle clonus; poor rapid 
alternating movements on left; 
"evidence of right hemisphere dysfunction.'' 
EEG • diffusely abnormal.-

Normal neurological exam. 
EEG • possible sharp activity. 
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Table 4. Psychiatric Characteristics of 14 Juveniles Condemned to Death 

Subject 

1 

2 

3 

Recent Psychiatric 
Signs and Symptoms 

Paranoid ideation. 
Occasional .command 
hallucinations. 
Rambling, illogical. 

Periods of grandiosity, racing 
thoughts, insomnia. 
Episodically paranoid. 
Past suicide attempts. 

Auditory hallucinations. 
Paranoid episodes that provoke 

· retaliation. 

4 Considered excessively guarded, 
possibly paranoid, by 2 
independent examiners. 

Childhood Indicators of 
Psychopathology 

Severe emotional and behaviorial 
problems since kindergarten. 
Required special classes since 
1st grade. 

Psychiatrically hospitalized and 
diagnosed "organic psychosis'' at 
age 15 year.;. 

Table 4. Psychiatric Characteristics of 14 Juveniles Condemned to Death (Continued) 

Subject 

5 

6 

7 

Recent Psychiatric 
Signs and Symptoms 

Severely depressed and suicidal 
at time of interview (Beck's 
Depression score - 28). 
Episodes of racing thoughts and 
insomnia for 2-3 days. 

Auditory and visual hallucina
tions during interview. 
Paranoid ideation. 
Diagnosed schizophrenic in prison. 

Auditory hallucinations of an 
insulting nature. 
Manic episodes and 6-7 de
pressive episodes. 

8 Paranoid ideation resulting 
in retaliation for imagined insults. 
Paranoia exacerbated by alcohol. 

Childhood Indicators of 
Psychopathology 

Recurrent depressions since 
childhood. Suicide attempt 
at age 11 years. 

Visual and auditory hallucinations 
beginning at approximately age 9. 

Psychiatric symptoms of question
able nature requiring psychiatric 
evaluation at age 8 years. 
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Table 4. Psychiatric Characteristics of 14 Juveniles Condemned to Death (Continued) 

Subject 
Recent Psychiatric 
Signs and Symptoms 

9 Pervasive paranoid ideation. 

10 

11 

12 

Possible auditory hallucinations. 
At times, incoherent during inter
view. Inappropriate affect. 

Suggestion of hlpolar mood 
disorder with insomnia, racing 
thoughts, hypergraphia, 
hyperactivity. 

Frequent paranoid misperceptions 
resulting in fights. 
One episode of auditory hallucinations. 
Depressive and euphoric periods. 

Rambling, illogical, delusional, 
paranoid, inappropriate smiling 
(paranoid schiZDphrenic). 

Childhood Indicators of 
Psychopathology 

Psychiatric treatment at age 12 
for exposing himself and 
compulsion to touch women's 
breasts. 

Depressive symptomatology since 
early childhood. 

Severe emotional problems and 
multiple psychiatric evaluations 
and treatments since 6 years of age. 

Table 4. Psychiatric Characteristics of 14 Juveniles Condemned to Death (Continued) 

Sub;ect 

13 

14 

Recent Psychiatric 
Signs and Symptoms 

Suggestion of paranoid ideation 
(e.g., must keep back to the wall 
even before entering prison). 

Floridly psychotic. 
Visual and auditory hallucina
tions. BiZarre behaviors (e.g. 
drinking blood daily, sticking 
tacks in head). Suicidal ideation. 

Childhood Indicators of 
Psychopathowgy 

Drug abuse since 8 years of age. 
Alcohol abuse since 10 yeag; of 
age. 

Auditory hallucinations starting 
at 6 years of age. 
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Table 5. Neuropsychiatric and Psychoeducational Scores of 14 Juveniles Condemned to Death 

WAJS.R LQ. Ha~st.ad.Jiea .. Woodoock-Jolmsou 
Categories Tactile Impair· Reading 

Full Perionnante men! Comprthension Calculation Concept 
Subject Verbal Performance Scale {errors) (minutes) Index (grade equiv.) (grade equiv.) Formation 

1 01 63 64 113" 37.0"" I.o··· 2.3 3.0 1.0+ 
2 85 64 85 57" 9.4 0.4 7.6 3.3 5.8+ 
3 76 82 77 57" 10.8 0.7··· 6.6 7.5 1.0+ 
4 75 76 74 96" 23.3 ... 0.7••• 5.8 7.5 2.2+ 
5 88 88 88 oo· 9.5 0.6 12.9 5.0 12.8 
6 80 87 82 93" 27.3·· 0.9··· 10.6 6.6 8.6 
7 84 71 77 93" 25.o·· 0.7··· 5.6 5.0 4.6+ 

.s 75 85 77 66" IS.s•• 0.7··· 8.6 5.3 3.0+ 
9 84 85 83 38 21.6·· 0.7••• 8.6 8.0 5.8+ 

10 112 99 106 15 8.4 0.1 12.9 12.9 7.1+ 
11 88 91 81 23 12.7 0.4 1.1 6.6 3.6+ 

_12 71 77 73 91" 15.6"" 0.5 2.0 2.6 1.0+ 
13 86 94 88 11 6.4 o; 9.5 6.2 10.8 

_14 115 125 121 19 8.9 0 12.9 12.9 19.9 

. -creater than 50 errors on the categories test is indicative of significant brain dysfunction . .. Greater than 15 minutes on the Tactile Perfonnance test is indicative ci significant brain dysfunction . 
• ••_ An overall impairment index of 0. 7 or greater is indicative of brain damage. 
+ _ Subject functions significantly below his appropriate grade level in concept formation. 

Table 6. Evidence of Physical and Sexual Abuse, Family Violence, and Family Psychiatric illness 
of 14 Juveniles Condemned to Death 

1 

2 

3 

4 

Physical Abuse 

Beaten by father, mother, 
stepfather, with switches, 
cords, belts, etc. causing 
cuts and bleeding. 
Blows to head. 

Beaten with belt buckle and 
hit in head with hammer 
by stepfather. Made to 
kneel on rice. 

Placed in children's shelter 
in early childhood. 

Whipped all over body with 
belts and switches by 
stepfather. Mother broke 
plate over subject's head. 

Sexual Abuse 

Stepfather may have sexually 
abused sister. 

Sodomized by step. father 
and grand-father throughout 
childhood and 
adolescence. 

Family Violence & 
l'szjchiatric Illness 

Father and stepfather 
beat mother. Father 
alcoholic. Mother 
alcoholic and drug abuser. 

Stepfather assaulted mother. 
Mother psychiatrically 
hospitalized and 
alcoholic. 

Mother threw objects at father. 
Mother takes medicine 
for her nerves. 

Violence between mother 
and stepfather. 
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Table 6. Evidence of Physical and Sexual Abuse, Family Violence, and Family Psychiatric illness 

of 14 Juveniles Condemned to Death (Continued) 

5 

6 

7 

Physical Abuse 

Punched around by father. 
Beaten on legs and buttocks 
by mother .. 

Stepfather sat subject 
on lighted 
burner of stove. 
Father punched sub
ject with fists. 

Father hit subject in 
head with board, 
punched him in face 
and broke front 
teeth, and beat sub
ject all over body. 

Se:rual Abuse 

Sodomized by stepfather 
and his friends. 
Possible sexual abuse 
by mother and brother. 

; 

Family Violence & 
Psychiatric Illness 

Father injured mother and was 
also violent with others. 
Several schizophrenic 
paternal relatives. 

Father beat mother 
during pregnancy with 
subject and after-
ward. Mother had 
several "nervous breakdowns." 

Parents fought vio-
lently with each 
other (one time hit 
subject in bead by 
accident). 
Mother had multiple 
psychiatric hospitali
zations and seizures. 

Table 6. Evidence of Physical and Sexual Abuse, Family Violence, and Familv Psychiatric ll!ness 
of 14 Juveniles Condemned to Death (Continued) · 

8 

9 

Physical Abuse 

Beaten by father with 
extension cords, 
bullwhips, and 2x4 
boards; 

Beaten by stepfather 
all over body with 
extension cords and 
belts. 

10 None 

11 Beaten by mother, 
father, grandmother. 

Se:rual Abuse 

None 

Sodomized by uncle 
and male cousin from 
ages 5-11 years. 
Sexually abused by 
older female cousin 
at age 4 years. 

Family Violence & 
Psychiatric Illness 

Hitting fights be
tween parents. 
Father possibly alcoholic. 

Siblings beat up 
stepfather for his 
treatment of subject. 

None 

Parents' assaulted each 
other. Father alcoholic 
with Delerium Tremens 
and psychotic. 
Mother and father 
take pills for 
nerves. 
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• DEATH PENALTY FOR CHILDREN: 
THE AMERICAN EXPERIENCE WITH CAPITAL 
PVNISHMEtif FOR CRIMES COMMITTED WHILE 

. UNDER AGE EIGHTEEN 

VJcro .. L. Snao• 

Within the s<amlcss web of !he law and the empirical r<ality of capital 
punlslm>eot, what rok does the youth of the offcoder play? If it is 
8SSUJIIcd that "children have a w:r'f special~ in life which law ihould 
rello<:t,"' does it necessarily foltow that "civiliud &<>CietitS will not 
tolerate tbe specU>cle of execution of children?"' • • · · · 

Fueled by eight recent executions' and by ~ presenct: of more than 
twelve hui>dred petsons on death row awaiting execution,' the deb<itc 
about capilal punishment cominucs with renC\\'cd vigor. 'The debate 
embraces such issues as the 1\iuoric.al evolution of capital pWlisbment. 
the legal process involved, the cbarackristic:s of the executed offendm, 
the nature of their offenses, and tbc criminological J>UJp<>SeS. ¥fVcd 
by "a punishment ••• unique io its severity and Irrevocability."' This 
article examines thcoe issues as applied to very young offend<:rs lawfully ' 
co:ccuted in the United States for crimes they committ<:d while under 
age eighteen. 

Io Lhe early I!lB<S, capital punishment of children is recrncrging as 
an issue of great natlooal importance,' sufficient even to capture the 

e 19SJ Vic\or L. Streib 
1111AsKid'aJ.e D:arl for .A.c.uk::rnk Alll:in. a.od Ptofe5'0r ar l.a'tf, ~-~ Cclkp (II 

l-aw. ~d Slstt Ull.iw:n.ily Vtsi.tiq, .PCClfc:s:s.cK or Lalw1 J9i:J.I4. $.u Dieso. Jk, IWihtw 
'"""'10 ocl.-.ovl<do=u><l= ~lor lh: I ...... "'-' oltl>c ~M
'ftl.ll.d. Oew:lu:d...J&nhall ~ of Law, Ckvd.aQCI SQlc Ulli:YCn~ity..--,£d. 

J. Jtt ~ AI:Jderulo, Ms u.s. m • .sJoS U9:53) (f"JUkru:mr. 1 •• c:oK1Jrri!ll) . 
2. Mtlou I'.Q.IM. COOt: t liO.fi ~ ~ Ill {Offidal Dr-afl aDd ltcvised ~ 

lost~). 

:J.. ~ Gilmoi'C', u~.Ju.11.1mo Jom SpcakcUt, florida. May2S. 1979i ~ B.islw:lp, 
1/ov ...... Oa. Z2. tm; &<><0 ludy. !.,....., Mu. 9, ISIS!; Fouk O.,.pola. 'll;,p.la, AI>&· 
lD. 1s«l: Ch.rle~ Brnob, 1r~ Tea.~, Dec. 7, Jf4:2; 1abll Lou:if f;vaJu m. Ablu.au, Apr-. 22. 
tOO!: aod Jlmmr Lto Ony, l.r""""'pi; S<ot. 2, IHJ. 

o4. As of A~ 2tl, 1913, J,llO p:::lliXLC wc:nan dctA row •-..... el~tioa. NAAQI' Lt.e~o~. 
Dl:rnlLE ... KD :Enoc:.a.'f~Cfl Ftmo, be., D£.llK :Row, U.S.A. I -(Au.&- 20, J98l). 

!. 0.,.. v. (;coq;a. .W U.S. Ul. Ill (IVIQ {>l>lnotioy ..,WO.). 
6. F01 lbt ~of tbts article. abe ltna ''c:Liklnn"' means Ali ('d'SOilS Ull.d.c:l tk- Qe 

of CPtten. Clph.aJ pc~t pf dtik!rulrdm: lo ~lmcihl 10 dcalb or em:ulinl. • pmoa. 
!or a crime CUD..Ioilltd try lbaJ pcwa 1.1 a qc o( lw; tbA ~ )'QQ. II k bc)'oDd IN 
IIXIpt or lhh- astD.t-lo ~ r.h; nriow l$f:S at vbkb ,plnCI5i are~ ~ Oi" ldu.b.a 
fct ~ "vocir.J, eLi~, t«tl:rxmc. ~. ci.C:. F« ~.r f.adsJrt_lul' ~ 
cr :loOtW m aoe is:ulcs, ~F. Zo.:uJo,. TM:E ~'" .LwaL woal..D c.- ~-'Mil M(") "Cl (1912.): 
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attention of the Unit¢ Stales Supreme Court and the American Bar 
Association.' The reappearance of capital punishment for crlmes com
mitted by persons under age eighteen is primarily the product of two 
trends. One trend is an increasins willingpess to subject persons under 
tlle maximum juvenile court jurisdictional age liDlit to criminal pros
ecution, iller through direct prosecution of !be child io criminal court• 
or through initial juvenile court jurisdiction beins transferred in waiver 
procredings to criminal conn! lbe oilier trend is tbe return to reliance 
upon capital puoishffient in the criminal justice system." The combined 
effect of rlle<e trends is an increased exposure of children to t1le possibil
ity of capital puoishment for tlleir misdeeds. 

, Historical Background oj C<Ipitol Punishment for Children 

The United States inherited the bul~ of i~~ criminal law, including 
the tradition of capital punishment, primarily froot England but also 
from other Europeau countries. A fundamental premise of this criminal 
jurisprudence was then and is now that persons under age seven were 
conclus.ively presumed to be incapable of entertaining criminal intent 
and thus could not have criminal liability _.imposed upon tllem." For 
persons from age seven to age fourteen, the presumption of inabitlty 
to mtertain criminal intent was rebuttable. and if rebuu<d, such a person 
could be convicted of a ctime and be sentene<:d to deatll." No such 
presumption applied to pewms "8• fourteen or over. This view of 
children's liability in the criminal justice system was actXpted by the 
United States Supreme Court in /n re Gault": "At eommon law, 

lb.t.ey, TM Rfl}liJ. qf Ad~IS, J.l Ww. & M.uY l. Rr.v. 36J {1982). Elr.hlmJ is cho$erJ i1:11 

1\w: a-udal ~ illthls .&llalrsis b«:;ause llliig.: majority Oof juri~n~ ~sc tbiit a~ as lhc ct.uoff 
for ju...Wk toon jurisdicl:ioo. 

j_ $« Ed'dln,gs v. Ollahoma, 455 U.S. IIJo.t (1982). A1 j[l Annual Meeting in Allillllll'll, Ga., 
io Ali.P/Sl, 198:J,lhe Atoericl:tn Bar ~tion adop~:ed I be: following reso\utioo: "'lk l.•esolvcd 
tflat rb~: /LIIK'ricalt &u AsW:l:ia1ion (lpposcs. in priociJR, tl\e i1111l05ilion of capflal ~ 
mec! upoo .all)' person ror any offcnst coo:~m\u.ed. -whi&e IJ.llde.~ \b: ~or ~{I!) ... J~Vt:llilot 
J!nl:ice Lct1« Nlll. 9 from Alaire llrd;~: Ricffd, Sccdoo cf CrlM~ JLUII.:.e, ABA, to Mtmbtfi. 
ol the Ju~n.il:: JIU!k:c Commillct of the Ctimin.d JusOOc Sectioo, ABA (Ali£. 'l, t'!l'&l). 

8. ~. 11!..8 • N.J. FAW. Cr. A~ g 7)2(t)(u), N.J. Sr~ot. Al'l'~. 12A:-4A (We:si: Supp. 1981); 
N.Y. PEHA!. LAwn lfi.OO.(l~ 3().00 tt.'k\lru'Jey Supp. lc;tU); N.Y. CIEDL hoc. lAw~ 18)..'):S, 
190.71, 210.<0, l20.10(.5Xgl (M~Kinney lstll). 

9. ~. l'..J., Kau Y. Uni1Ctl &~\~. 3Sl U.S. S-41 (1%6). 
10. Orca..~~.:"·~~. <12.11 U.S. IS) {1976) ()Mlldi:n.,a: thai CIPital puaillm:Jem JU.tuta nc- Do){ 

illhatrlll:f 'U11C(Inu.itutiooal). Sin.t:i: Gr~r. ft)or-c: 1han two-tbU"cls of tM S~atts ha\ot adopted 1'I¢"W 

Cil~uJ (•lll\i5Ncm! SrltLJic:$. B\JJEIIU OF Jvnsc~ SU.'l'mlC5, U.S. DEr'T 01' JumCE, C.U·JT.U 

l"ulll.UillEtrr JStiO. RL 3 Cl!na)~ 
U • .C W. ~HE, COOllolENlA.JUUotC ndi lAw OF :f.NOUHn.2J.·24 (1792}; J M. H.u.£.. 

l'z.E...U Oi' -oa; Cao'WJ( 25-UI (ll\11) • 
12. 4 Ba..Aa.m:nn:. /lJJPfll note- JJ • .J.l 23-U; I H.UE, $11Pfll ootc- II, at 2.S-2tl. 
!). l87 li.S. J (1961) 
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children under SC\'en were considered incapable of posessiog criminal 
intenl. Beyond tbat age, they wen: subjected to arrot, trial, and in 
theory to punishment like adult offendets."" 

Consrd....,ble debate bas centered on the issue of "'betber chikl<cn 
were actually <"CCllled after being sentenced to deat•. Much of the 
debate seems to be confured by the use of ttlalh'cly v~gue terms such 
a8 UchlJdrfD" and "'adoJescents,u and by infrequent ~porting or the 
age of tbe offender on Ule date. of the crime or tbe execution. The 
tcnn "adolescent" luis rarely been used in a legal sem;e e><:n though 
it is a regular part of tlle vocabulary of the social scic:ne<:S." Despite 
Ibis confusing "linguistic diScontinuity,"" tlle con•cntional hi>IOI'ical 
view is that in England ")a)dolescents as well as children could be
and actually were-seoteoced to death and e>'<n <XeaJted."" 

As for the younger members of this group, Ule English law's bark 
was apparently much worse than its bite. Knell studixl the official 
records for the years 1801to 1836 for the Old Bailey," a major c:rlmiruU 
court in London. In 103 cases, children under age fourteen wete 
seoteoced to death but none were ever executed. 

The same dichotomy between seotencing and executicn corded over 
to colonW America and the early United States. In the c.uly nineteenth 
century,. ucourts were extrc:mcly hesitant to sentence a child under 
fourteen to death."" k. for actually carrying out the <l!atb sentence, 
Platt and Diamond,. found: "[O)nly two children under fourteen were 
judicially executed between the years 1806 and 1882. In both cases, 
the defendants were N...>gro slaves and, in one case, the 'fictim was the 
soll of a white property owner."" AI lea.t some trial. courts were 
oon•inced that the reluctance to execute you !lEer chlldren was univer
sal. A criminal trial judge observed in 1823: "The lowes period, that 
judgment of death has been inflicted upon an infant in tbe United 
States, has never wended below &ixteeo years, or at least ~fter a careful 

J4. ld. m 16. 
1:5. ZOniNa. s:upm ftOU! 6, IOit xi·xiii. 
16. /d. at :~~i:i. 

17. 1 L. ~ • A HISTDR'/ (IV E.Notnn C'llDI.!NAL lAW AND ln. All ... ~u.noN J"J.I)l.t 

l750: TttE MO'o'EliE"N"i FO.J. Rt:.f.OP.t.l l7.SO-IS!!il 11 (1948). 
JS . .Kildl, Capitm Pun~t-~ !1~ .AtlmiMfratiotl in RrlatJcn to JJ.ti'l!llileO.f/~den izt l~ 

Niflel~nJ)r C.ntlu.ry ond /U Ihssib/;: AtitniMJrr~tfM in fk f:~,Zitltnlllr, S D-rr J. CUMJMO«<G\" 
198. 199: U!i\65). 

19. Pbu &: DiamOild, Tilt- Origins of 1M "Rtzhrll!Jd Htaq" Test ojCri~l ReJ(OI1.ribihly 
tt!ld Its ~b.wp/Utt !k~ID-P"JCnl in I~ Utittd SUJJes: An Hfnorlca! SII1WY. '!4 Cw7. l... IUv. 
12%1~ 12-16 (1966). ~ tJ!soA. PlATT, THl! ~ SA.VEU: TIIS iNvDmoK OF DE:li)IQIJENC.Y 211-f2 
(ld <d. 1911). 

ZO. Pf.a.tl & Oia!l'loDd'. !!iJJJKa note 19. 
21. ld. al ~2.46--41 {rtrmini, to. ~frey ..... ~we. 3) AI:.. J23 \UISiij, llrht 5ta.tc v. Guikl, 

Hl N.J.l-. 1M (lm))!''' " • · L: · • 
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search none could be found, and it is prCSllmed none can~ found."" 
Courts that sentenced younger offender!! to death apparetlly believed 
that eommolath>n of their ...-.tenoos was likely." 

Rc:<ent research suuests tbal these scholars and courts ...:re seriously 
nilsinformed." Se\'en children wen' executed priorto 1800 and 95 prior 
to 1900, the youngest aged ten years. It is likely that ooults today are 

no belt« informed. 

Impact of the Juwmile Justice Syslem,. 1899 to 1930 

During this period in the United States, tbe juvenile ja.rice system 
began to emerge." The United States Supreme Cmut 1rovided the 

conventional cxp1anation: 

The early reformers were appOlled by adult procedures and 
penalcies, and by 1M fact that children coold be givcll lo'"l prison 
sentc:ntes and mi~ in jails with hardened criminal'- . . . Tile 
appan:nt rigidUies, ttdmicalitics, and harshness which they observed 
in bot1l .!iubslantive and procedural criminal law were thetfore 10 

be diocardcd. The idea of crime and-pOJnishment wa; to be 
abandonod. The child was to ~ Htrca.tcd" ond ••reh.abtlita.l:ed .. 
and the proc:olures, from appre'henskm through im1illltlon=fu;alion. 
were to be "clini~·· rathCT than punitive.~& .. 

Mid-nioetccntb-century reformers focused primarily upa1 modifying 
the harshness of the correctional phase of the criminal jus. ice system." 
The bcst-koown TefOIIIlS were the bollSCS of refuge establishld in various 
cities by reformers amdous to separate youthful offender. from adult 
criminals." The su=s• of there reforms was limited b~ tie rootinuiog 
criminal coort jurisdiction over those youthful offenOO>. This Jed 
reformers to believe tllat a separate legal system for juvcrule: was needed. 

FoUowing Illinois' lead in 1899, a oUDiber of states ena:ted juvenile 
court legislation patterned on the statuteS of !Uinois aod .,ther pioneer 
states. By 1925 almost ali states had such. legislation;" the fElcral govern-

l2.. Prople v, TdJI:I', J WHED.H. ClooKM. LAw CASE.S Zll, 1!]. (N.Y. ;ily 0.. IW). 
23. W. SwrninS, El.KUJMI CU:u£Ncv ~ J'Erfl.lsnvAHU (1909); WolfgU'I]. Kelly & Nolde, 

ComPQrisoll oft~ l::x«Jtf~fPJ(} r~CIM!muJtd Amol28 AdmisWIU ro DNJ" qow, 5~ J. DJ11. 
L, CR!MJNolOOY ,.!;: Po.uc:» Scr. 36l (1962).. 

24. Str ;rifra DOte- 4S anJ Tab(e 9: 
15. fox, Juvenif€ ./u.sti« fl4iJmt: .A Ill HistorictJT ~f'l.'dfiJ~, 22 Sr.alo.}.l. l. lEV. 1!!1 (1910). 

16. l1r rt Gltll!, W U.S. I, IS-Hi (1967}. 
21. S. DA~. R.roHrs oc: tJl.M.rrn.ES! Tm Ju'PE:mLE JusncE SYS"rfLI Od :d. ]981). 
28. P.ktlnd, Ori&ins of 1M. JuucnJk Court: CJwntln~ IWsp«li'~ tNt 1/e UIW JUtlllS CJj 

.hrvelllile IJt'I~III?!IIS, 18 CJln.IE & IJWJ.!Q'LI"ENCY 68 (1911). Some O:MlUMilL"tCn" SU,!!~ thal 
t!te. ~~C01CAt:rt 'llle!t: io fW tnl'(i\"UOCI by a dc:Ure 10 &ain &reaJtt" OJnlrol (l'lairchildren lhrOl,IJh 
fN.JIIItiv't'~ ~ ai 1ehabilitllioo PuTT. !i1t.Jn nort 1'9; Fox. 

1

SMP'• 1\ .tc 25, at liU-29. 

29. V. Sn.n•. su~r.KU. Jurnc~: lH' AWE~$C~ .s-1 (1978) ' 
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ment joi:J.ed the treod in 1938." The appearance of the juvenile justice 
system cut !>c seen as a codifu:alion of the pre~ious unofficial and 
implicit JOiicy of giving special t=tment to young offenders." For 
the Purpo<&e of thls article, the preroise is accepted tbat a juvtnlle justice 
system slould not p11nish tbe juvenile offender but must treat and 
rehabilitee him." Adoption of this p=rlse requires reje<:tioo of the 
death pcsalty for juvenile offenders. During the early ei'l! of juvenile 
justice (1100-1930), however, seventy-seven persons were executed for 
crimes conmitted while under age eighteen." None wen: $e!llellced to 
death diNctly by juvenile courts but were condemned by adult criminal 
courts. 

Prosecution of Children in CrimiiUll Court 

In mos jurisdictkms today, delinquent acts arc defined as act! in 
violation af state or federal Jaw, local ordinance, or an order of the 
juvenile c::>>Urt." G:nerally,tbis definition ent{)Jnpas>CS acts that would 
be crimes f committed by an aduk. This broad categorY includes murder 
and othercapital crimes unless tbey are specifically excluded from the 
jurisdictiat of the juvenile rourt. The essentially criminal nature of 
tbesc delirqucnt acts means that the cases could ran within the jurisdic
tion of crminal court, as has been recognized by the Supreme Court 
in Oauft: 

lTJ~fact of the rnaucr is that there is little or no assurance •.• 
that "'juvenile apprehended and interrogated by the poEcc or even 
by ~t.~ Ju'r'enile Coun itself will rem~in outside of tl:Je reach of 
adulr :ourts as a ronsequencc of :the offense for wbi.:h he has been 
11lken iruo cusr:ody. ln Arizona. ~in other States .. provinm is made 
for JL.vel1ilr: Cowts to relinquish or W<itive jurisdiction to the ordl· 
nary -triminal courts. )J 

In 1975 tb: Supreme Court noted in passing that "an overwhelming 
majority cf jurisdidions permits transfer in certain instances."1

• 

The SuJ;!'eme Court's first direct consideration of juvenile justice 

30. Ruptr21 }IM·~ Criminri PTixmJmx;s j11 Ft"ikfal Cl"IJJrJ.t, IB Lov. l. REv. !Jl, 139 
(19JF72).' 

31. Snw ,n,pro no1e 2'9, .:u. Hl. 
32. This rrmise 1ltBS UtifOillily ~ ia10 ju~'QIDr stalutr:s .l.tid lll.tS ttpiatly 1et0gn~ 

by ttJc- Sliplt:u:1: Court: .. lbe idea o.f critnt 11Dd pllnidunent IRS (0 be abandoo.:d. The dU!J 
~ co b.; •tr~ed' and 'rtllabiliwcd" alld lhe promfur~ Cro111 app~rion Uvou~b icltilu-
6nna!intioo, ~fl:' to be- 'c:lirrlcal' r&tbe'r 11wl ptJrtili¥e.'' ln a Gaull, )87 U.S. I. 1'·16 (1961) . 

. :n. 5c:c: i11J(a 11.0re .t5 ..w T-able ~-
34. o ... vu:. rtlJW DOle 27. at 2-12. 
3.5. l~r u O.t.'lt.,. .31i Us. I. 50-.SI {1961). 
)6., Broed-. J~. -42L U.S. 5l9. 515 (1'915). 
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issuesp in Kent \1. United States in 1966, sr wns a review of tbe pro
cedures by wbicb a juvenile court could and should waive juiisdiction 
over a juvenile offender in order 10 transfer t~e case to adult criminal 
court. The significance of such transfer is apparent from tlle facts in 
Kent: 16-year-ol<l Morris A. Kent, Jr., was transferred from juvenile 
to criminal court, COIIVicted of six felonies, and sentenced to a total 
of thirty to ninety y<ars in prison." For many jurisdictions, tlJe transfer 
from juvenile to criminal COUrt can triggeT the possibility of the death 
penalty." . . 

A persoo under tbe age limit for juvenile court jurisdictjon wiU never
tbe!ess be tried in criminal coun if the offense charged has be<li expressly 
excluded from the jurisdiction of juvenile coun.~ Typically, only the 
most serious crimes such as murder, rape, and robbery are excluded. 
Some states '"'Pressly ""elude capital offenses from juvroile court 
jurisdietion," leaving only criminal rourt jurisdictioo over such offenses. 

Finally, some States give tbe prosecuting attorney discretion to decide 
in which court the ca;e should be ftled." If the prosecutor ftles a juvenile 
petition, the case proceeds in juvenile court; if a criminal iofonnation 
is med or a grand jury indictment is obtained, the case proceeds in 
criminal court. 

Each of these tbree alternatives lodges tbe choice of court in a 
different primary de¢sion-makcr. The traditipnal court wai>·er alter
native leaves the decision up to tbe judiciary-specifically the juvenile 
court judge. In the second alternative, the legislature has made the 
original and proemptive decision to place certain cases exclusively in 
criminal oourt. The prosccnfor is the decision-maker as to the choic.: 
of court in the third alternative. Whichever means is followed, an 
offender under the juvenile court age 6mit is subj.cted to the full 
authority of the criminal coun, typicaUyincluding the power to mtpose 
capital punishment for certain crimes. 

Choroc/erislicr of Execu~d Children 

Of the 14,m known legal c:xeoutions in American history,'' 287 of 

n. >&J u.s. 541 (1966). 
38. Jd :at 150. 
39. ZllalHG, 'nJprtl JK'IU: .6, :H .'Iii: 

In wme ju!l~~Jrn;, tht- Q'LIC'itkm oC whe!ber 1 16-)'C31-t~td ~ £>( rnur~ 
'fiill stay in ju~~ilc coort, or be tried io ibc aimin.d QJ(.Ift..l, fot a a:pital aimc, 
will dcptt~d on. an ill.d.l'o'ldll.l] judllC ~(li wl!etbel that 16-)'C:al'-okl is ''m.l.lwc'' 
lifJil "~td.'o\lf b!: ~ fro00 10 t-oe. .. So0p'hi5tic::aud,"' l:r.5. fr;Q~Ud carlo be efi.t;ibility 
ror lt.c dearie d'oair. 

-'0. n.wJS., w~rt ll.Ofe ;n, 41.1. HS 10 2-17. 
,..._ ~- r.r .. w.c. a~. STAT. t 7A~ (Repl. 1981). 
<42., D.Wn, !:b~· JIOfe 27, M :M{ 10 :2-)9, ' 1 

4J, The figure 1<4,m9 w.·n Pf0~1dod b) W~ &py, Capi1~ Pucilll~l ~ Pmjea, 

' ii 
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them have been for crimes commiued by persons ooder !he age of 
eighteen." Ninety-five of lh= exccut.iOilS occurred prior to the ad
vent of the juvenile justice system (pre-1900) and 192 occurred after 
1900_ The first such ex«:utioo was In 16t2 in Massachusetts; the most 
rc::cent was in J 964 io Texas.~' 

Table I indicates tlle age <lf the<e executed children at the time of 
the offense as accurately as can be determined from tlle available.· 
infonnation. The youngest were age teo at the time of the offense, 
witlJ a total of thirtycnine children executed for committing crimes whlJe 
age fifteen or Younser. The two 10-year-<~lds were an tmnamed black 

Table I 

Pre-1900 and Post-1900 Execu!ions 
for Crime. Commiuod While Under ~e ~teen 

According 1o Age When Crime Coiiliilltted 

-Age When 1642 1900 
Crime 10 IO 

Committed 18!19 Presmt T01ills 
UnkooY.:n 4(4%) 1(1 "'> 5(2%) 

10 2(2"'} 0(0%) 2(1"') II 1(1%) 0(0.,.) t(O%) 
12 4(4%) O(!Wo) 4(1%) 
13 4(4%) l(mJ 5(2'7•) 14 J(l~o) 2(1%) 5(2%) 
IS 8(8%) 9(5%) 17(6%) 
16 22(231'1) 30(t6%) 52(t8o/o) 
17 47(49%) 149(78%) 196(<18%) 

Totals; 95(100'/o) t92(tOO'Io) 2.'17(1 00%) 

UnM::rdty (If Abb&ma School cf La ... lttla- with cbta hom W::tn Espy 10 Yx~r Sl:ra"b (Ap. 
2i!l, 1983). EqJ.y b.u Yeri"'Jed these l4.009 ~IXIS tl:roup .IX\Y1ipapr::l' r~, ofra:ial ~. 
:aJJd oth:r U>Wca. .over I:Jb llllll)' yean of 2Ck.ardl oa lhis projeq, 

..u_ ld. 'The r4.n29-~ rll:f 'ft:f~ Cl:a.blined zo idr1:rttr,. ilh«' 287 Ciia ai:SCtl£:SCd i11 11W. :uti ~:~e-. 
~ othc- pri!IU!ry 50ilrC~or data wasT-tttttt; A Zlhdl:a,. ~lions lh«Jt:r Slai~.Auflrorii¥-AII 
~. En W. Bow:eu, ~~ Q.l AwtatcA :100 (1974}. Far KmC Gt lbe older t"tiiCS., 

lh¢ infonnali.atl i:l fairly slcfd:Jy: ho~tn¢f", thls is d:ul)' lh r:oosl .:::amplete u.;t ~unze- WI~ 
01:1 t'ilpilitl ptmisbrnrDt for }'Otlnz offendm aYailablc:, 1 

.U. TJu:' d.va flltsoi«J lrt liUs krfior! .asr thr moa llp-to-d:are 4tld accur.ue .t.\I.UWJk frm1 
lhh oqotq rCSt':a,rcf1, ~dat.l and lbrir anal~ supcncde prc,;ow:l)' (ll'd.eflltd papeu I'JOI'Il 

earlier s&afcs or 11\4: ~rdi, it>cloKiina: SDrib 1: L. S.metz, ''K:ii.J.in.s Kids lot Jostice; Cftpib.l 
Pumisbr::oeDt foe- Youq, OiFMden;" (Nov. 19Sl) (AnmW Moetins of 1he AlnCri:ac Societ}' cf 
Criminoqy, To.or.o., 0nr.ano.. <:aadaJ; Streib-, ~ Pu~ roc- JINtllik:s Dtlhe Criminal 
Juslkt S,ntem" (Ju!K' 1982) (Amusal Meetin,s of thr. Law ud Sociccy ~ TOJ'CinlO, 
Oawio. Cb.a:da); Slnib, ".Death P~.1!y for Chikk-er~: S.aze-~for crraxs Comtnitttd 
ll.'hilc UJtdcr ~ Ei.&hfecn"j (Mar. I~) l~cual .t.tm~ e~r 1h.t! ~ of'Q-iml~liWlict
~ Lcuin~Uc-. Kto11icl.j) (.an a .... U..oJc fror. tb.: lt\lti-l)f'), 
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cluld, hafl!cd at Alexandria. Louisiana, h September of 1855," and 
James Arome. a Cherokee Indian child ba!ued at Fort Smith, Arkansas, 
on June 2i. !885." Since 1900, the yomgest bas been 13-year-old 
Fortune Fe-guson, Jr •• electrocuted at the JJorida State PrisOn on April 
27, 1927."The unmistakable conclusion t> be drawn from these data 
is tbat, iro more recent times, capital p111isbment bas been almost 
exclusivelyreservcd for older children; appooximately tw<>-tbirds (22/35) 
of lbe exe:utioos of those age fifteen ot: younger occurred prior to 
1900. Sine 1900, 93"lo of cltild executiooo were for crimes committed 
by person; aged sixteen or seventeen. 

The me of the offeoder has long beon a glaring issue in capital 
punislunerl . ., Race also seems to be an important factor in the execution 
of chlldre>. Table Z indicates the race o-: the 287 executed children. 
Not surp.-.ingly, about tw<Hhlrds of tbe 1bildren executed during this 
340-year 1eriod were black. This would s.em not to be just a century
old historc of casually executing slaves. Tl:e ovenepresentation of black 
children ;n this population of execut::d children has increa ... d 

Table 2 

Pro-1900 and Post·l900 S.ecutions 
m Crimes Coounitted While Unci:r A!;e 18 A=rding 

to Race of the Sxc<:ute:l Offender 

lace of 1642 1900 
bocnted to to 
«<ffcnder 1899 Present Totals 

Ameican Indian 9(9'l'o) 1(1'!.) 10(3'1o) 
::hinese 0(0'!'1>) 3(2<,'o) 3{1%) 
'lispanic 2(2'l'o) S(J'!'o) 7(2'lo) 
Black 44(46'!'1>) 135(70%) 179(62'1o) 

White' 25(26'lo) 34(18'!'1>) S9(21'fo) 
""nknown 15(16%} 14(7'1o) 29(lll'lo) 

Totals 95(100*) 192(100'1o) 287(liXWo) 

'Some posons ca~<gorizer! as white. partlcu llrly in early recordkeeping, may 
;acluaJ.Iy lave been Hispanic. 

46. Qt.rllomY. 'f'lU: ~OW5, THE P:arsotl AND T'H!. P-n« lloos:B 49-:50 (18Sfi) (located in 1ilmry 
or Wa.u ~. Q.pital Pl.llilih111cnt Rcs.eard'l Project, Uni\'Cf5it~ of l\labaml). 

41. G. :wJLEl', LAW Wur OF Fol.l' Sw:n"K 218 U~): Gltvcs1on Daily News. Jwu= 11, lSIIS. 
... "".,_.1/y F-v. S<>le, 90 fla. lOS, lOS So . ..., (192S), <M. d- 11l 

U.S .., ()9n) (oo fod<nl ...,.UOO ,._ted). 
ot9. fbn ~ dtSQ.JiUm, .ll:'t l1ll'li'Wl v. C'oC:6r~ 1 ~U.S. 2381 1SO-S1 (1912~ ~ . I 

J., CODCUortjl.}. 
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dramaticaUy since 1900. r-·or bas the racial factor disappeared r=l!y; 
79'lo (33/42) of tbe cbilolren executed since 1945 were black. 

The Ueatment of bJacl: :hildren should be compared 10 thai of female 
children. Of these W ctoldren executed, seven were fen~ale, all black 
or Indian. The last fern i!e cbild executed was 17-year-old Caroline 
Shipp. banged near Dalla;, Nonh Carolina, on JanuaiY 22, 1892, for 
.the murder of ber infan; son.'' 

Capital punishment is ioposed only for capital crime, bl:t litis categol)l 
of crime bas cllanged frquenlly over the past three <:e~~twies. Table 
3 Pf=lllS the data on tbe cincls of capital crimes committ.ld by executed 
children. Tbc overwhe!Iring majority of executions (*'"} were for 
murder. llrlrty-ooe execllions were for rape and ele-= were for 
attempted rape; all fort}"·lwo of these children were bbd:. Tbe last 
child execution occurred. in Texas in 1964 for tbe criJDe of raj>e." 
Curiously, two of the eadest executions of children we'l' for sodomy 
with animals.'~ 

Table 3 

Pre-1901: and Post-1900 Executions 

for Crimes CoiilDlllted While Under Age IS Al:corlins 
To Offense 

1642 1900 
to to 

Offet:Jse 1899 Present Totals 
Unknown 1(1'1o) 5(3'1o) 6(2'1o) 

Sodomy/ Animals 2(2'fo) 0(0'1o) 2(1'1o) 
Alwn 3(30:.) 0(0*) 3(1 'fo) 
Spy 1(1%) O(O'io) 1(0'!11) 

Robbery 1{1%) 3(2'1o) 4(1'1'1) 
Aosault 2(2'1o) 9(S'1o) 11(4'1o) 
Rape 4(4'fo) 27(14'1'1) 31(11 'lo) 

MUJda 81(84'lo) 148(7/'lo) 229(80'1o) 
Totals 9S(IOCW.) 19~1000:.) !87(IIXWI) 

SO. Williams.&. DoYtr. Tk U-s H'OrJfol'n to bt' HffflZ;M, in Tur. S1ATE. ?cb. 19f,O, at 2S; 
~ Cowier-loumal, J&.~~. :!:=. Ut92. 

'1. ~ ZtMralJy &hob l'. SUJ..=.l10 S.W ..2d 892 (T~. CJlm. App. J963) l$lffirmil¢COilvit
t£oo a.ad death 5CDicna: (or JaD~.C:S ...llldrew Echoh, r:xttUl.Cd .t..hly 7. 1964)~ HIMI:Ston P<:Lst, May 
1. 196C. 

.!12. ~· Ti'poS ~ J. li!D-.ml, •,, f1.UIG rt 'IKE Nal:x; Tfnl.&a.u. U,J.t » Sf"..lJ1'0l.D A)ID 

Nooa.. Olun, ST.IoXII: ,l.Nl) F'U:JI'I(.;;;;S!.;-u'JL:D FI.(JM ChuJJILU. 'ruGs 'l'O 11l"i f'a.JSiiMI' ll' (1961). 
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to Race of Offtn.der2 Crime and Time Pcriod 1 Listed Bx Cen&u& Region and Divls:lon :0 
00 
,!;! 

Census Region Race or Offender .Q:i.ms. Time Period Totals 
and Division 

Black White Other Murder Rape Other Pre-1900 Post-1900 · · 
Northeast Region: 

~ New Eniland D;v. 2 5 6 8 0 5 9 4 13 
Middle Atlantic Dlv. ~ _1_1 ....!.. .12. _o _ 3 _9 _ ..R ..11. ~ Region Totals 14 16 15 37 0 8 .18 27 45 

-~ North Central Region: 
East No. Ct:ntral Div. 8 15 I 24 0 0 8 16 24 :.;: 
West No. Central Piv. _4 _s _2_ ___!!_ _Q_ _Q__ _8 _3 _1_1 !:'< 

~ Region Totals 12 20 3 35 0 0 16 19 35 
~ South Reaion: :.;, 

South Atbmtic Div. 101 3 5 77 18 14 24 85 109 

~ Ea1t So. Central Div. 31 8 I 31 8 I 14 26 40 
West So. Central Div. ..1!. _3 _s ..l!. _s _3_ _9 _lQ_ -12. !:'< 

Rogion Totals m 14 II 129 31 18 47 131 178 ~ 
\\'est Region.: <: 
Mountain Div, 0 4 6 10 0 0 6 4 10 
Pacific Div. _o ___1_ _JJL __!i _o_ _Q__ _3 _lL __!i 

Region Totals 0 8 16 24 0 0 9 15 24 
Other Fedora! 0 4 4 0 5 0 5 "' "' Nationwide: Totals 179 59 49 229 31 27 95 192 2&7 w 

-···· ..... .-. I....., 1.1 ..::: ~.., t t I~ -------~~=-------
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Table S 

Northeast Region Executions for Crimes Committed While Under Ase EIBhte~n According to Rao: of Offcndcrz 
Crime and Time Pcriod2 Listed BX Census Division and Stale 

tl 

-Cen&us Divi$IOn ~ 
And State Race of Offender Crime Time: Period Totals ::;! 

Black White Other Murder RaE!: Other Pre-1900 Post-1900 

~ New Elljlland Division: 
:>.: 

Connc~;ticut I 2 4 0 0 z 2 4 t-o 
Maine 0 0 0 0 0 0 0 0 0 ~ Massachusetts I 3 4 3 0 s 6 2 s. 

~ New Hampshire 0 0 0 0 0 0 0 0 0 
Rhode Jslan:d 0 0 0 0 0 0 0 0 0 
Vermont 0 l 0 I 0 0 l 0 l ~ - Division Totah: 2 s 6 s 0 s 9 4 13 

Middle Atlantic Division: ~ 
New Jersey 4 I 0 4 0 I 3 2 ' ~ New York s s 6 20 0 2 4 18 22 
Pennsylvania 0 2 3 ' 0 0 2 3 s 

Division Totals 12 II 9 29 0 3 9 23 32 

::Region Total! 14 16 IS 37 0 s 18 27 4S ., 
c: 



-

Tab!o 6 "' 
Nonh Centra! Region Executions for Crimes Committod Whi!o Under Ase Eighteen Aooord!ng to Rm of Offender, !l: 

CriMe and Time Perlod1 Listed B:r: Census Division and State 

Census Division 
An[ State Raoo oi Offender ~ Time Period Total< 

Black White Other Murder Ra~ Other ·Pre-1900 Post-1900 

~ East North 
Central llivl•lon: t"< 

:>. 
!l!inois 0 2 0 2 0 0 0 2 2 

~ Indiana 2 1 0 3 0 0 2 1 3 
Michigan 0 0 0 0 0 0 0 0 0 ~ 
Ohio 6 12 1 19 0 0 6 13 19 

~ Wi5eonsin 0 0 0 0 0 0 0 0 0 

Division Totals 8 IS I 24 0 0 8 16 24 '<; 

West North 
::.;, 
tl1 

Centra1 DivjJion: ::s 
low a 0 I 0 0 0 0 I 

'"" Kansa5 0 0 0 0 0 0 0 0 ~ 
Minnesota 0 2 0 0 0 2 0 2 
Miuouri 4 I 2 0 0 5 ·z 7 
Nebr .. ka 0 I 0 0 0 0 I 1 < 
North Dakota 0 0 0 0 0 0 0 0 ~ 
South Dakota 0 0 0 0 0 0 0 0 w 

0 0 8 l II !<' 
"' 

0 16 3S 
::;; 

Table 7 

West Rc 'on Executions ~or Crimes Committed Vlhtle Under A e Ei htcc:n Aa:ordin "' to·Race of Offender "" Cnme and Time Period 1 Listed B~ Cen&us Division a.nd State 
.::= 

Census Division 
And State Race of Offender Q!!E!. 

Black Wbii<O 
Time Period Totals 1::1 

Other Murder Rape Other Pre-1900 Post-1900 ~ Moumain DivJslon: 
Arizona 0 2 4 5 0 

:;! 
Colorado 0 3 3 6 ~ 0 0 0 0 ldoho 0 0 0 0 0 0 0 0 0 0 0 0 ~ Montana 0 l 0 0 0 
Nevada 1 0 0 1 0 t"< 

0 0 I I 
I 

~ New Me.'tico 0 0 0 1 l 0 0 I 
Utah I 0 0 I ~ 0 1 0 

0 I 
Wyomin~ 

I 0 a I I 0 0 0 I ::.;, 0 0 0 0 0 Divb:ion Totals 0 4 6 
·o @ 

Pacific Divlsion; 
10 0 0 6 4 10 i':: Alaska 0 0 0 0 §; 0 () () California 0 3 0 0 7 10 0 !?,! Hawaii () 0 z 8 10 0 0 

Oregon 0 0 0 0 0 0 0 0 1 I 0 () 0 Washington 0 I I I 2 3 0 0 
Division TotaJs I 2 3 0 4 10 14 0 0 3 II 14 Roglon Totols () 8 15 24 0 0 9 "" I~ 24 "' __, 

- - - ._ • I -



Tables 

S2uth R<i/on Executions for Crimes Committed While Under Age Eighteen Accordins to Race of Offender, 
Crime and Time Period1 Listed Br Census Divis-ion and State 

Census Division 
And Stlife Race of Offender ~ Time Poriod Totals 

Black White Othor Murder Ra~ Other Pro-1900 Post-1900 

~ South. Atlantic Division: 
Delaware 2 0 0 l 0 0 2 0 l ;.. 
Di•trict of Columbia 0 0 0 0 0 0 0 0 0 ::: 

0 
Florida II I 0 8 3 I 0 12 12 ~ Georgia 37 I I 28 6 5 6 33 39 
Maryland 7 0 0 6 0 I 4 3 7 s: - North Carolina 14 l 3 14 2 2 2 16 IS 

~ iii South Carolino 10 0 0 7 2 I 3 7 10 ;;; >:! 
iii Virginia 19 0 0 .·II 4 4 $ 14 19 I>] 
IIIII West Vitginia J Q I J I 0 2 0 2 :::: - T:>; - Div:!slon Totals 101 3 5 77 18 14 24 85 I09 >;; 

East South 
Central Divtsion: 

Alabama lJ 0 8 3 I 4 8 12 
Kentucky 8 I 0 5 4 0 4 5 9 '<! 
Ml"issippl 6 0 I 7 0 0 I 6 7 ~ 
Tennes&ee 6 6 0 11 1 0 s 7 12 "' ~ 

Divls1on Totals 31 8 I 31 8 14 26 40 "' -... 

We•t South 
Ccmral Divi-JlOn: -'0 

Arkansas 4 l "' Louisiana 2 6 0 I 2 5 7 .!:! 
4 0 I 3 l I 3 2 Oklahomo 0 ·o 0 

5 
Texas 0 0 0 0 0 0 13 2 2 12 4 4 13 17 .Division Totals. 21 3 s 21 s 3 9 

~ 20 29 
Region Total• 153 14 11 129 31 n 47 131 17& 

ii1 ., 
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This pattern pf !;ingle-otate dominance of the divisions is not as stroog 
for the Somh itgirni. Although Georgia leads the South region (as well , 
as aU jurisdictions nationwide) with forty "'"'cutions, it accounts for ! 
only 36~ of the. total for the ninMtate South-Atlantic division. ThiJ; 
is because othor states also have executed many children, such as~ 
!(ell in VJtginia, eighteen in North Carolina, and twelve in Florida. 
Within the fout-sl!'k East l!<>nth-:Central division, the leaders are 
Tennt:SSee \}'ith thirteen and Alabama with twelve. Texas with ..,.,..,teen 
leads the four-state West South.Cffilml division. 

The •egional theme is imponant within the categories of the race 
of the offender and the crime involved. Nationwide, 621Jo of the chil<lml 
executt>d ha\'e been black; outside of tbe South region, 24'7a have bea> ' 
black. Wrthin the seventeen-stale South region, 86% have been black; 
withijt tbe South regK>n's South-Atlantic division (nine states), 93'!11 
have be<n black- Fo• fom of these states, I ()()lifo of the cbildren execult:d 
have been blade." 

The South region bas been !OOfC williDg tnan other legions IO impose 
capital punishment for crimes otba tlum murder. Nationwide, 80'11 '"·' 
of tbe executions ha\'e been f(l[ the crime of murder. Within tile South 
region, !be figure is 720/o; outside, 92'7a. one striking example is that ·' 
aU forty-two of tile child exerutions for rape or attempted rape bavc .'' 
occurred in the Sooth region. 

Table 9 presents these data broken down by the decade in which . 

---
Tune Period 
1642-1699 
1700-1799 
1800-1809 
1810-1819 
1820-1829 
1830-1839 
1840-1849 
ISS0-1859 
IWl-1869 
1870-1879 
1880-1889 
1890-1899 
1642-1899 

Table 9 

Executions l'or Crim<s Commined While 
Under Age 18 By Tune Poriod 

Ex«Utions Tune Period 

2 1900-1909 
s 191!1-1919 
0 192<1-1929 
I 1930-1939 
2 1940-1949 
3 1950-1959 
4 1964}1969 
7 1970-1979 

13 1980-present 
14 

,22 
22 
95 1900-pr=nt -- .. ·--------

5-t. Dcb.'WII't-, M'U)t.lnd, Sa'ortb <:arolin!, 1Dd v~. 

1111111111 II 

Executions 
23 
26 
28 
44 
so 
17 
4 
0 
0 

192 
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t!Jc e<ecution occurred. Th~ pe;ti periods for executions of children 
we.e .be 1930s aod 1940s. Almos1 half of aU of the post·1900 executions 
took place duriog those twenty- vears. 

Fo-: a variety of ro:asons, aU ec:,'CUtions ceased in the 1960s and did 
not b:gio again n~till977. No cl..'ldren have been executed &ioce 1964, 
but "!'prOJdmately twenty J><'fSO"S have been I;Clllenced to death and 
awaitcxecution for aimcs commi:<d wbile under ag: eightoc:n. Inclod<d 
are 'f'odd Ice of Kentucky, whO- ~as only fifteen years <Jid at the time 
bis cime was committed, and~ ... Canadea of Mississippi, \\1lO was 
ooly sixteen at the time of her- :rime. 

Re:enl Legal Developments' .ir. Capitol Punishment of Children 

More than lhlee-fourtbs of lhe nations or the world (73 of 93 
repo-ting countries) have set l'a!C eigbleen as tbe minimum age for 
execootion." The United Natiot-.s endorsed this position io 1976." 
An<>'her indication of the p...ent global attitude is the recent 
conC:mnation of tile death pen ~~y by Pope John Paul II." Cont•ast 
thls >enevoleot international a101llde witll the wrrem "get tough" 
attitllde toward violent juvenile offenders !bat seems lo be sweepiog 
legis.ilturc; and the judiciary i1 !be United Stales." As for pub6c 
II<:Ce]lanoe of tile death penalt:J as an appropriate legal •e.aelion to 
uriOJs crime, polls in tile Uniteo3States indicate that about two-lbirds 
of !lose questioned ravor the htb penalty." 

ne primacy constitutional ba.:ier to imposition or the de.alh penally 
has I= _the dgbth amendmeot t:J the United States Constitution, wbicb 
proV'des: "Excessive bail shall •oc be required, oor excessive fmes 
impcsed, nor cruel and unruual fUDisbments inflicted.'"' The general 

5j:_ P.wick, Tht SWus of CapiM /'rJlTshmotJ.; A World" ~IW, 56 J, Cknl. L., 
~lOOY &: P0'1JCI; 5c1. 397, )98-.40.$.,.,..10 (1965}, 

:S6_IfiU:11Uli-otW C0¥tna~ (Ill Civil ano'IJolitkal Ril:hU.. MttiM intoj~ Mucb .23, 1916, 
O.A. :Its. nooA, 21 U.N. OA.OR. Supp. (t-c. 16) at 49, S2, U.:N. Dot:-~ A/UJfi (1967) &11. <6(5). 

SLN.Y. Tunes, Jan. 16, 198J, al 5, ..-:::1. 2:. 
ss_ra, e.g .• p. Sn.J.a'ul.a, Vkllmn P=aMQIJENTS. (19?8).; 'h."INTIEIII CEtm.s.'i' Fotm 'T.u;~~.: 

F<at:eos SE.Nu.Nc~G "Poucr Tow.un Youa 0PJ:Drno.s. CoMDDliliNO YoUTH Cl.nLE (1978); 
Fdd', r~n'WI£ Coorl UgW:zJjw R4orm ,.,.,:} the~ YWl!Z' OJ/cw:hr: ~tlifl8 1M 

. "'~iltlfiY~ JdNJ~" 6S ~- L. REv .. .161 (!980); Fdd. R~ oj JJJWJ'lile Of/rnrkt$ 
for"olt Prtll«llrion: 7'1k!! l~liltj~ .Aturvtire toAd:ilrr (Jn...vrSwoabkQwsJio.ru, 62 Mw!'l'. 

, L. Rs·. m ti978J. ' 
~~- "S~ the litle 19601; aocordin& ta ~'et}' 1\'aibbk: roc.asu~, 1hc Amc:ricul pui.Plir.::: hal 

p-ol~ $11ppo11. ((If c:;apiu:.l punfsbmenl b-: a IIII.jori'ty of ID.O(C' than tv.o lO ODe," TllE Dum 
i"ENAI:..'Y IN AwUJcA 6S (H, Bedau 3d cd. 1982); Willhinpon Post, Jtme: 26, 1911, ~ A·l!il, 
rol. 1 66~ fiiVOI" dea1h pcaaTty); TOlE, Jta.: 1, 1981, at 13, col. 3 (63%. f.a\'or death ~la)'). 

60_ Jo a.dd..OPn to the ci.&J'tb amc:Ddmc:nt: -§( rompben~l inler~ J~ tlw the.l!ftnty-sidh ~
~ b- lhe United St.&.tcl Coaslitutioa ICC q,~ d.!,bt.etll M the dividite, !me' fOI" ad'oit 'o'Otine: 
f4hu-AI.so, It ~\lid be noted tbal lhe S:1;11cme Cour1 hal ~ r~g:mlod • .as • N!specl 
dMI. uukl- I~ equ:zl proi:ttt/CIIl cb.U6e cf the foorteemh .a.mcnd.av:.a! lo tlw! Cocstl.tutJ'.oo. 
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-'il' 
~ 

pwposcs of the cruel and ..,usual punishment clauses were set foclh : ·.-
by the Supreme Court 'in :977: · 

First, it Urits the kinds-or pullisbmrot !bat can be irnj!OS<>(I oo 
Jllooe convicttd or crimos seoood, it proscribes punishmcnl grossly ' 
dispropOrtionate to the~ of the crime; aod third, it imposes ·:-i 
substaolh'e limits on wb.d • .,;n he made~ and punisbcd as j' 
such. 'Ve have recognizcJ.the last limitation as one to be applied · 
sparingly.•• (Citations o-niucid.J 

. The mnstitoliooality of Jtc death penalty seems to have been pre
sumed by the United StattsSupremc Court for a cenlury." Wdcomed , 
by some'' and harshly crilcized by otbers'! is the Court's apparcol } 
v.illingoess in the past dec:de to reevaluate this premise of eonstitu· 
tionality. In 1972tbe Court: held in FUrman v. Gwrgig'' that the death " 
penalty was uncoostitutiorul as applied in those particular cases, but ~: 
it did not decide whelbe:r it is uoconstitutional for all criines ;llld under 
all circumstances. This lill8'ring question was !lllswered by the Court 
in 1976 in Gregg v. Georgi'-" mwhich a majority found that the death 
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penalty does not per se viola~<: the o:ighth amendment. In 1976" and 
1977," the C<:lurt struck down statute.; inco!]>Orating mandatory death 
sentences, and the Court rejected the death penalty for rape cases in 
1977." The next year Ia LccJce/1 v. Ohio,,. the Court expresslY re
quired that all as peds of the offender's character a'\d JC<:Ord ·be con
sidered before imposing the death penalty; The meticulous treatment 
givm thcoe cases stems from the C<:lnrt's UlUIJllllllblc premise that "death 
as a punishment is unique in its =erity and irrevocability."" 

II seem. well-established In the 1980s 'that the sentencing decision 
must tal:e into account the age of a partiCularly young offender: "[W)e 
conclude that the Eighth !llld Fourteenth Amendments require that the 
sentencer .•. not be precluded from oonsiderins. DS a mitigating jador, 
any a.pcct of a defendant's character or record ••• that the defendant 
J>OOffttS as a basis for a sentence less than death.'"' In Lockett the 
Ohio death penalty statute was overruled partly because "consideration 
of defendant's ••• age, would generally not be pcnniUed, as such, 
to affect the sentencing decision."" The youth of the offcadec as an 

___ ,, itcpreme Court in Gregg v. Georgia,'' Jurelc v. Texos," Roberts v. l
appropriate mitigating faotor was also mentioned io passing by the 

~Bd.ofRdii'I;I'Dttltv.~ ... nu.s~307.3lJ.(I976).&catso\•~v.Bndt:J, -~~ Lo.i. isiona~" and Bell v. Ohio." 
«< u.s. "'· 96-'J7 (1~- • ,. The mOlt recent Supreme Court consideration of this issue is Eddin&S 

6J. ••..-wm v. """"· •w u~. •s•. &51 (1'117). ' ""-h , ,.,__ ...,_ bad ted • .,. only • 
62.. The seva-a1 OCOCillriDg opim.:Jm. acl:no'Poo~. as tb<y STW.1$l, lhal unO! 1octay ~;_ ]· V"--U oma. ,1..1..11; 'I..A.Iurt gran cestioran on one questxm:: 

capitaJ p~~llisfnDmt w~ aa:q:arl and .as.mmed ill$ llOl ~lion.:[~'«" N cuder 
t'he E!Pih Amrndment ot: l1w fOIItt«Utb AmtndmenJ. 'Ibis. is dll-=- l1lc nat or 
tbe ~icil bddi~ o1 a ~W~~i.m.Oil.S Court itr. Wi~ \1, UMI, 99 U.S. 130, 
t34-13S, in 1879: of a uiWi oous. Coort in h n: ~. 136 U.S. •],6, .f47, 
1lll 1890; of tk Cowt in w~ .... lmU«l Sillies~ :ZI1 u.s. 149, itl )!;110;, ot aiL 
those IDC:!I1bm. of lhc Coon. a maJority, wbo iiddrC$$td lht: awe itr.. lmlisi4NJ 
a rd. FANKi:s ,.., ~. 3:::9 U.S. 4:59, 463-464, .nl-472. in 1947,; cf Mr. Chief 
Justk:c: Willl"eD, sped.i~~g forhinudfa.nd llutt othen. (JilStiecs lliK:k, ~Joci&l&s, 
ana wnitul.tt) in 7h:lp v. ~ 3.S6 u.s. 11:6, 99, m 1958: in tM- denbl o0r c;r

tiou.ri i.a RU:dalplt ... ~. :ns u.s. 8:89, in 1963 (where, howeY-tt, Ju56ccs 
Dou&W,. 'Bu:n!!n, and Ooldll::r& "'OUSd. hin: fleard 81,B1bnCJ\ witll rt:Sp«t lO the: 
.impo&itiotr.. cr lhc oJtirmlC' ~.on a couwided gpis.t. wbo had "'r.cithcr bkca 
llOf todulgc:red h.J..t!r..atll:ife'')l a.c.d cl' Mr. Jrnrice lbck ill McG#utlrll v. CGli/Dr
ltUI,. -402 u.s. un. :ns., decLed Olllj 1as1: Tc::nn oo t.kY" J, 1911. 

rUJl'IW\ v. Geo:rpa. a u.s. 238. to7..(13 (Bia.cbnWl, J., dit$emlnt). 
Perhaps mooaft 1w bcerl s:Ud tc demonstnte the urewen>ifl,&: pn$it~ lhill this 

Court ba.i talcll in O(inioru fl'I.IU1i'l!l& the last hutmed )"eaa'S. On virtOdly ~ 
~c thllt •DY OJI(I'lion ha.J toocllcd on the questiotl of lt.e coanii.\K:iom~)' ot 
tbe dcalb ~IJ'~ it has 1::u. ~ afiirmathdy, or tacilly ll':!UIIICd, l.lu.t the 
Cotntit~ dots m'!l pohlhlthe ptti!]ty. No Jwtke of the CCKlfl, \mtil ~. 
rw db~ from dds ccmsst(l1t r~QS: -or tbe Coastilutioo. 

ld. .at 428. (Po-..rll, J .• di'i:Soe1WDa). 
61. ~H. ~Au, "lHE Ccul.ts..,.l"llE Cooummmt, mo Ci\J1TAL PuNtl.H\ICil'7S-SlO (1917). 
'-'• S« lit. Bua:l.,' DEAru Pc--u.11W (19&2). 
~. 0 u'.s. :m (1972) 

1 
• 

66. o4l8 U.S. 1.53, 169 {1~76) (p-lnil(ty opioion by S!e'II'UI'); M. 1.1. 2.26 (WhU. J •• (.Oicm'· 

rif'la). lf((:;Oid, Jurek Y. Texu,. .f2GU.S :!62 (1976). rcofuJ Y. F'lorid.l.., .. ZII U.S. 242 {lt76). 

~- Roberts..-. 1...ouisianA. 428 U.S. 32.5 (1916): Woodson v. Nonh CUoliBa., 42.8 U.S. 280 

6$. Robert\ v. LoWWna,. 431 u.s. 63] (1971). 

'-9. Coker v. Gcot.£ii11, 431 U.S. '" (1971). 
10. 431 US. S86 (1978). Att:onf. Bell "· Ohio, <138 U.S. 637 (19721}. 
71. Grea: .... Geor&J.a, m u.s. l:Sl, 187 {1976) {JIIurallly orill~ of .St~. J.). 
Tl. l.octctt "· otri[), 438 U.S. !86, 604 {I !nil) (empba:sis in mi.g.1Dal}. 
ll. ld. .al 6011. 
7o4. ''Ale 1b.ere ~Y J{rda1 fa<:U .abooJ. this d<fc:udant t!Jat mitigat-e a.pin~ irnpos;itl! cap;tal 

:JIIIilihmmt (Co$ .• b.& tooth •.•• )?" Geag "'· GeocJia. 42E U.S. ISl, J_91 (1916) {plu.ralil)' oplrt
-). 
"'It llhc jur)ll eoold 'funhc' JtwJl. to llhe &!C of tile defendant, .•• " Jorc:k. .... Tc:t.aS,. 42& 

l:Q,l7l (1976). quotiq wjrh fli!PIJ)wl Juie&: v. Ta.iS, S22 S.W.2d 914, 94lJ {fex.. Cr. 
1975). 

'76. But i1 is tneorro« 10 $.l.P{IQ$e rha1 ~::~r. mii.Iplin£: d~ an IC:l.4l wbm lb:
~ k :a police orfket. CtrC\l.Jl..UUllte5 :l.lld\.., the youth ar tilt otrtndN ••• f"
an rumple of a !nili:ptina faa} which ml&bt lllt-erd die lri:il.fuu of a ~ o.ff'6Ctl' 
WMI •Rich rli.J consilkted rtl~ant ill ('llbec jurisdictiwu. 

\1. L.ouiPma. 431 u.s. 6].3, 6.36-17 (1971).. 
1!'1 Bell v. Ollio, 438 U.S. 637 U978), lt!e dfeMer w;tS. a 16-yea.r-old boy .s.e:mJCDCCd to 

nuudet. Al the~~. BclJ•a .an~ had iUJ.Il.cd that "'BeD's :mioori1y 
!IK.IIlal.lkrx:L!:rLc:y as a matLc:t of law; ••• IY)outb, the r~ dW })(: coopcnued. witil 

lacl.o~_pr;oof t.bt he bi partic:iput.d f.ll. ~ Ktual killinl:: w-cnw; ""f!pOOffl 
Jar • p::n.alcy' b. lh.ut d::-.illl ,i.a lhil C"Ut." ld. .at 64L 

11. Eddin!;S- v. Okb.booa, 455 U.S. !Ol (1981.) 
19. Id.~ tiTt. 8/lllt!td. .. 50 U.S. 1040 09£1i1). 
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''Wbelhei the infliction of lhe death penalty on a child who was 
at the time of tbe crime coJEtitutcs cruel and unusual punishment 
the Eighth and Fourteen\• Amendmerls ·of the Constitution of 
United States."" When the briefs were filed and the case argued 
the Court, however, the petitioner inserted an additional question f01 
the Court: "Whether the Oourt should add,.,.-the plain error ()(lll]IDiiUC 
by tho trial court wh<n it refused to consider relevaDt. mitigating 
io violation of L<Jckert v. Ohio, 438 U.S. 586 (1978)."" ll was 
second, •untb..ftour• clabltJn that garnered t~ five votes 
for rcvenfug the impositi<n of the death pCnalt.y on Monly 
and remanding !he case ior sentencing oonsisteDt with Locl:£11."'' 

Chief Justice Burger nude passing reference to the original · 
the constUutionality of imposing tbc r;kath penalty on children: 

!O)ur ooly 011tborlty i~ to decide wbetber !ocntenoesl axe constitu
tional under the Eighth Amondrn<nl. The Court stops far short 
of s~g that lbCIC is any eonslitutional proscription againsl 
imposition of the deam penalty on a person wbo wos under age 
18 when the murder .,.. .. <<>mmtltcd .••• Jb;au;e the S«>t<lleing 
proctedi.nl,\ in this cas: were in no sense inconsistent with Locbt1 
v. Ohio [citation omit:~). l would dc<ide lbe sole issue on wbl<:h 
we sranled cenlOJari:o and affirm. the judgment.U 

Thus, four merobers of •he Court (Cilief Justice Burger and J~l 
Blackmun, Rehnquist, aid White) ~ave indicated that they 
conslitutiooal"bar to th"' imposition <>f the death penalty on a 
who committed murder when age st.leen. 

The majority in EddMgs left mudt more doubt as to where 
stand, simply restating ihat the "chronological age of a minor is 
a relevant mitigating jactor of groat weight."" In her 
concurring opinion," J IJSiice O'C<>nnor succinctly stated her .iew 
tbe IDlliority's holding: 'I. however, do not read the Court's _ 
either as alleting this Caort's opinion< establishing the oonstituti~ 
of the death penalty or a; decidiog the issoe of whelber the C~ 
pmnits imposition of th~ death penalty oo an individual who ro · 
a murder at age 16. "" The constituliooal question is thus left io 
Despite strong opposililn," the Coart seems poise<! on the 

SO. Brief fOJ rrtiJ,ioDtr ill l Eddinp 'o'. 0!.:~, 4S5 U.S. lOt {19!2). 

11- Jd. 
82. ~ -v. O!dalw.al.l, ~:S U.S. 104, 121) (1983) (Bur£(:1', C.J., disscotiaJ). 
:83. ld. 01 117. 
8o4. Jd. ll 12! (Bcltgtt, C . .J., 0.~-Dii..'"IJ.). 
u. ld. al 116. 
16. 14 . • , 117 lD'CorutOI, J •• 0011C11~-
11. Jd. a1 119. 
'8$. S«, e-.f., G,io, 7JIJ.! Detth JU:rlly: Crwdmd (hw~l fltusisJunM1 A'1lm ~ 

Jsrwl'l~ -4!1i l{y. BeNCH: A Bd 16 {Apr. 11)811. 
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finding no constitutional prohibition to capital punishment for crimes 
rommitted by minors. 

After Furman v. Gtorgia, the response of the state legislatures can 
be seen as "[t]he most oiarked indlcatioo of society's endorsement of 
lhedeatb penalty for murder.",. Even though the Model Penal Code" 
C>jllt;SS)y rejects the dcalh penalty for offenders unde<' eighteco, a strong 
majority of the states that have enacted new death penalty statutes 
W<>uld penni! it. or the chirty-nine presumptively valid death pCnally 
statutes noW in existence, only eight prohibit execution of offen&rs 
whose crimes were committed while under :age sm.eco. 11 ' seveDteen,..n 
or clghteen!' Nineteen other &tatutes have expressly designated the 
offcoder's youth as a mitigating factor." The remaillder do not specify 

''· particular ntitigating circumstances but do not rule out the youth of 
tbc offender. The propo>ed federal statute would foUow the majority 

expressly requiring that the age of the offcmder be comid~ as 
mitigating but not a prohibitive factor!' 

·, State appellate courts have n=arily faeed this question with much 
·more frequo>cy than have federal rowts. No clear pat tom can be detived 

these decisions; a suh>lantial number of courts have rome down 
both sldes of the issue, some approving the death penalty for young 
"cndcn~-w and others rejecting or strongly criticizing it.•r Note, 

Grcas: v. Oeclrgl.a, 42:8 US. UJ. 1'19 {1976). 
MooEL PEK..u. COor; § 210.6(J)(d) I(Prop(«d Official .Dtafl 1961). 
Niv, REv. STA't'. § 116.tru (1979). 
1'1;%, h:tl.u. CoDE 1\HH. I B.OO(d) (Vmwn Supp. 1982). 
CAl.. ~II.L OmE t 190.5 (WesJ. Supp. 19il):; C«a. tt£\', STAT. D 16-ll-lro{S)(a) (1973}; 

Su:r. ANII. I :sJtt-46a(l)(l) (Wcsa: SIJflp. 1982); IU.. Afn,l, STAT. dl. 38, t 9-l(b) 
..... 191<!); Otoo .... Coo< --I mii.02(A) (Po&< 1!l82~ -r-. 0,. ..... 

(Supp. 1982). 
i llA·-'·:51 (1975); Aarz. R£Y, STAT. AMM.Ill-1030.:5 (Suw, 1982); Au. 

(Repl. 1971); Fu.. Sr11.T. ANM. 192l.I<I-1(6X!) {West~- 1982); J(y, 

(!»pp. 1902); LL Ooo£ c.n.. !'a«:, I.NM. ut. !ni.l(l) (Supp. 
A><H. I 413{£l(S) !ReP· 19<!); >w. O>DEANN.I90-19-101(6Kal 

REv. Su.T. 1 ~.OJ%{3.)(1) (Supp. 19Bl); MoNT. CaDi /t.MN. f -46-1*-304(7) 
tiD, J:Ev. ST.n. I ~2l(2Xd)~ 1979J; N.H. REv. Sr...:r.Amr.l630-..!i U(b)(5) 
Lm-); N.M. STAT. AHN. I :Jl-20A-6 I (Rtpl 1911); N.C.~- ST.A.T. ll:5A·2:1ll0;f)(7) 
1981);, 4l J"A. O.U.. SYAT. ~- i 9111CtX4J (Purdon 1982); S.C. Coo£ ANN. I 
~)(1)tsuw. t""'J; Uua C<>o.i """· t 76-3-l01(l)(el (S.w. 1982): VA. CooE t 

-.<(l!X•l (~cP· 19C3); W'to. Sm. t 0-2-IO'<iX~~ (!<... lOll). 
eo.. .. '"So<>., m C<>Ha. Rf<:. !,162 (1911),1 (0 (de'"""''-'""' 

. Vdcbtia. lZ4Ariz.. 139, 6ll2P .2d 107.1it19 (1979) (nmudcd ror I"Q;I;I\.te:OC· 

P"Otmds); Hi&b v. State, W Ga. 2!9, 276 S.E.2d .5 (1931); SULe ¥. Prcjea.n, l19 
140 (U. 1919); Su.1e w. Shaw. 213 S.C. 194. ~5 S.E.ld 199 (1919). 
Sa!'. r_z.. ~dl "· SWt. «<I So. l4 12.4, 115 (.Ala, Cr. App. 198Cij: ("[W)c: ...oold 
am. d~e trial c:owt to cucfW.Iy recc!Uider ~ ~ of tk ~ 5t:ll.tCD:e wb«c 
1J:Woc ~ W'Cisli kl.vil)' ill lhe ·~·· faYOr, i.e.. ber ~ a&e-&rLd U.C 

t1 d.e lluw...d. ber ~alar by 'iCYCial yan.. "); Vuil ov. ~ 3'14 So. ld o4&S (f.1a. 
rcdru:cd l!i·)'rar-oiJ.'s de;,th 5CIIIcnoej, cerr. &.,.itd, -H6 U.S.. 967 (l9SO); Cok:mam 
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however, that the expr!'"Siaoguage of Eddings," Lockell," and othel:jf! 
cases require that age' be considered as a mitigating factor, at least;®i 
if the defcndaot p~offcrs such evidence. ·-

Criminologicul Purposes Served by Executing Children 

From the foregoillll discus<ion, it seems reasonable to conclude 
capital punishment for cbildren bas been common enough during 
past 340 years to wammt attention. Even though the >·outhfulness 
offcnde<s has probably aJ.,·ays been considered, and now must 
specifically taken into acoouot as a mitigating factor, the cltoice 
5lill he made between =lion and a loog term, usually life. in prlro•Jfl 
What factors unique to such cases should he considered? '<~' 

A number of polkies and presumptions underlie the cootimirnrtk'!tc~~' 
over the appropriateness of capital punishmeot fer crimes by adum:iji 
Perllaps the most cootpletelist bas been provided by Justice Thurgood~~ 
Marshall: "There are six purposes conceivably, served by capilai)!i' 
punishmenl: retribution, deterrence, preventi<ln of repetitive criminal: 
acts, cncourage<nent of guiltY j5leas and confessions, eugcmcs, 
econoroy."'"' Each should be considered in tbe context of 
committed by penoos under age eighteen-

v. St.atc, 318 So. 2d 640. 650 {MilS.. 1919) (Cwrt ~the dcaltt 6et1\C:D« ar a 16-ycar~~ 
"Ofllf afla' bring fimi l.fPOII did tbe 16-yeu..okl .P,ool. A.piO, Coleman bd the ~.'1;~ 
to 5ILoot [lbe victim'" w\fll, .ho ,.-as &D. eycwilnc~oS. but dill nol.~ St.at.e v. St~ 197 ~ . 
-497 • .5~2.!1. no N.W .2d ~. W-66 (1971) (Colll1 reduced. dcattl t.meut; of a 16-yc:ar~ 
"The iYMt. U. not wbc".htr hl!l .a&C •acuses' lbe mw&r. ~ i.l d~ Il(l(. arad 
fla5: 'bccO ()00..-ided <1' prcmmitaltd muukr. , , • Al'ter veia:blnJ lh¢ aggt;:~.Yatift& and 
circu~ in tb.i.! cas.e we condade dJ;:J:I: l:hc dd'ciidut'~ aBt at the .me or tbe __ 
the: absc:noe af MrJ si!nlfi!Cid crilllinal rtQXd mltiptc stroll&!f qa1;:asl !A.:-~ fJl ~ 
- """""-Rod"'l'- ......... lhcpUbli< will .. ...-~ ...t~ do<>< I>'~ 
in& him to .a tcnn til lire ~k."'). 

9oS. E&:Engs v. Ql.Jdlooull. 4S5 U.S. IGI. 116 (1!>81). 
951. l..ol:kctt .... Ohio. 431 u.s. SS6. fi041, 608 (t975). 

100. F..- w. Go:qC>, 408 U.S. lll!, l4l (19"12) (I.IMWII. J .. eoo<Urri<W- ....,._, 
ll:lliooal ~ !he ~pr.cw:nll- &! foll.owe 

The ~ atiiJif'otDl il ofttl! based ~ 1be foiiDM.q: painu; 
1. fO!' ~ rcprc:be:nsiblc of'fe:aa:s. deat)l is t'k oal)' Jittini. and akqt\IUI .....-... 
2. The &atll pcPI.It)' ldJ. m a de!:erret~t. 
J. ~ ..-bo -r.ommit temil'l rruc o[ftQCC:S. mll51. be prt lo dcalh. I« the pro· · ·. 

l:csJon of .s:o;kty fill WEe
Among lhc .WO. ~~u put fornrd by the a~\ arc: 
I . 1'h<\,dtalh tJtDiltY ii. irr~"'bk. llcc:iib1 Uf'OO- 'I()CO(di~ lO lalh"'bk proot:sXI 

or b.w bJ r.ui.ble hu:m.m ~ u (Ml be-aDd acNLU)' w bccrt-i•nirted 
Dpoll po:iPlc ;Dll.ooent cr aay ~. 

2:. 11.:n: if. lid or~ ~ thallhc dc:alb pelWI)· tos t!ll'l l!l('ltt. powc:r 
10 ~ thut- s&)'----1. bar: -per~ 'of irapri$0UI!CilL Us .~t dltd. oo. 
raJioa.d oHmcSers i6 hl&h\)1 qut:aiaoabki It k oC'1Q l:l(R :.,0 ia tbc case cf 
orter.&n who :JIC JllC:II[I.Iiy-11,. «'ttho•c iqd1ed b)' vJobrt poiti.::al JDOihes.. 

.•. 

. , ... , ~-~••••n1•••••••••••••••• 
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The goal of societal retributinn or legal vengeance achieved thmugh 
execution of a child seems difficult to justify. However, capital 
punishment can be cllaracterized as an understandable expression of 
societal outrage at particular crimes.'" 1n tbis sense, Justire Stewan 
referred favorably to a retributive purpose in Guu v. Georgia"' and 
in Furman v. Georgia."' Chief Jurticc Burger has also approved tbis 
justif~tation.'" Io contrast, Justice Marshall has argued persuasively 
that the eighth amendment precludes retribution for its own sake."' 

Even if the ex=otion of an adult solely for revenge is constihiti<>nally 
-permissible, this justifieation of capital punishment is less appealing 

when tbe object of righteous vcogeana: is a child. The spectacle of 
our society seeking legal vengeance throogb oxocution of a cbild raises 
fuodameotal questions about tbe nature of cbildreo's moral respoosi

for their actiOM and about society's moral responsibility to pro
and nurture clilldrcn. 

Probably the most complex issue is whether capital punishment is 
effective than life imprisonment as a deterrent to crime. This 

issue has been the subject of extensive research,"' but no CO<JSisteot 

3. fueQJ..Iioo b:r ,.bate'm' mea.ru i1Ddl for ~'CI' orr~ is 1!!1 .erud, iaJwJ:JlQ 

and &gadin& pomiffi!J'CTlt, 
blta:HA110N'AL, Tm!: DE.A.ro Paw.n: ~ (:r,rm:}U.nafU. J.Dooc.T 3 {1919). 

llll. StJe H. P..u::::I:EI\, THE 1JJars tw 1"B1E CaJWD~.u. ~ 4).44 (1968). 
IW. ''ll'is f"unctioll.(t(tt1"bJtiool] msy be 1m•w;;abg IO:a\l..CI11 bw il i'i essmlW ia.aa ordered 

lhn asb J.u: citizens, to rely OD lcp1 ~ nlhe:r than Kl!-hdp t.o ~e d1eir 
.. """' •• ~. •2.8 u.s. 153, 113 (19'16) (OJ>Won o/ -· 1.). 

that 5ctlf~ I ,..odd. uy mdy tbt I eanJIIOt agrte lM1 mribudoo k a camtitu
,;,wiy~iqmlicrt in ,..........,of,...,...._, .... -,,. 
rcuibutkla is part af lhc: natun:. of mm, ud chl;aed:lnt lliiiC ilutiDCt ia t.bc: 
lllbin:i5t:rlltion of c:rD.iaal juslicc fon'Yd u lmport.Qnl pcilJIOSt irl promotill& the 
!tahiiay or a 50dcty ~ by lolw. Wka. people b:PJio ~ ~ ~gacizcd 
50Cidy il1mlrillm.g (I( l!nablc to impcae 11por1 t:timDal offadct5 the: ptmidtme'lll 
tk7 "desen-c:' Oat tb:rc. ate $0W11 &he 5CCIIb of ~-of rdf-Mp, vi,pl1Dte 
..-. aod (Jo>clo law. 
Ill "'· G:oJ9a-. -40!1: u.s. 13-8, JOB (l!l7l} (St~ J .• COIIC'UJl'ia,V. 
It~ ar,ped lha.t .rdrlbution Qll be 6ilcoaliUd 'bel;2nsc hi, after all,. b wbat the 
£igblh Amctld.mcm &c:b to dimiaale. There is liO authori:ly ~ t1W the 
E1J;t6 ~was iPiended ID pwge tbl: Ia"' of ~ts ~ c:lc:D::m.s. and 
the Coa:r1 tw. comi.RefWl)' .a.ssumed t1W rctn"balico is a ql'tiEuk dimcmioP ol 
the ~ of aiJ::Dts • ..• Jt wod4l be: ~ a -ps deal ialo tJo.e E..i&hlh 
Ameadmcal tO ~d lhal. lhc punkbments all.lbc:ri1:rd by J..eai:UtPC:S calUlOC 
~ rdb:t a retribu.tivc purJIOK'. 

•39-I-9S (Burl:e:r. C.J .• "'"m'1Df) 
/d . .t ~ ~iQll. J., ~ 
Stet. ~.t-. T. Sw...lli, CArrr..u ~ (1967); ~k7 • .A JhlJh·~ Cros:s&ctiol!ld 
3-~( 1~ ~ I!Jfect ojr.k'.lWIIi PtMJIJ. 64 Soc"y A. socw. ~Ja~ n1 ~1900~: 
lll!~i E/fe-citJfl~lkwt· Pf:IVI/JforUriLMr Mc.liJNWJ., SlS.CAI.. L. ~EV-

(Im)-: IW.dus .t Co!c • .A CompwUon tV tk N-«.t tJ/ n~ &1/iJt tmO ~.-s.»: Dvldr 
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ronclusions have been drawn by members of tbe Supreme Court.'" j 
When applied to childrcn, the key issues are adolesccnts' perccptiog, 
of death and wheth<r that perception acts as a more significant dctemnl i 
to criminal acts than life imprisoODienl-

Even less is known abj>ut death as a dcterrcnt for adolescents 
is known about death as a deterrent for ad.ults. Many social scicn~! 
would agree that adol::.cents live for today with little thought of 
future consequences of their actions."' The defuwt att.itudes and risl
taking behaviors of some adolcseents are probably related to 
"developmental stage of dcflll!lce about danger and .death.""' 

OR lk IXJ~rmt l!Jftcl of OlpiW hniWR!fll, ~S Y.u£ L.J. 110 (1915); &daU. .lltl'~~ 
OFod 1M l)ealll PnWty: A R«o1Uidmtljrm, 61 J. CaPI- L..., C~OLOOY & ~ 
(1910)~ Bov.m& ~. ~ IJiusion of~ m Isaac /EJJrlidr~ ~ 
m.!nt, 8S YALf L.J. Uf'J' (19lS); Ehrlich. T1r ,D&rrnlt zym .Q/ 
lion of Lif~ DNi TJmlr. ~AU. &:Ott. IUv. m U9'lS)~ Gla5cr, 
m SJimtt[!d to MtUtk:r't Ow U~ Delrtiu turd PtNJh, 
Po:k. Tht- •'ffoct af0¢<J Am.,._t: l'1v/ich =I 

tOT. Compare tlte ,;.ew cf J\)$l)« Stcwarl: 
AJtbougb s.om: or the 1twii::s ~ thlt the dtaiD per&ll:~o· may JW)t fuD:tLoo 

as 11 siplf.canl}y greater dd.cm:ot tlwl lesser pen21ti~. then: is no otoa~ till
~ aideacceitht:r supportitr&ot refwiu.g Ws '!ikw. We I'IJ;I.)' ~ aswm.t 
safely tb3t lhete are m11rckttrS, such as thotc .,.,·bo act in pas:sioll. for whom diC 
tJnt:Q:l or de:;Btb hu littk cr 110 dctf:ITCtlt dfc!a. Out fOT many otbets. lhc: O:ri!Ih 
pcm.ll)! uodo\lbcedl)' ll; J. si,gruricaot dttcrr~- 'Titel"c arc- catduJ\y cootem~altd 
murikrs. sndi as. murder for hire • .,.hr:t'e tbe possibk pc:naJt)' cf death mii.Y wc:U 
eoter Inlet tbt: tmd ~us tb1l ~ tbe dccbion to ;a-ct. 

Greg: v. GctltJ.ia, 42! u.s. lSl. t:S~ U9l6) wifh tbal o£ Justice Bn:ruwt: 
ln sllort. what~"« the 5opCC111ativc: vaJidiiY of lhc u~ that the tbtcal of 
dca.lb is. a sllrcriCK ddecrtl'll, lhett h 110 ~~D to bdi.c:vc thil.t as -~;~cntl:V ad· 
mifl!!>!cred the~ of dea1h iS D~ry IO dl:l:er lfJ.c CO(I'II'!Iis.iio!S cf ~;a!, 
critne~. WbaiC'\'e:r m[&ht be tbe c:&5C were all or Sl.lb~Ually OlH ~"bk c:nminall 
quicl..ty put to OO~h.liU\'eri(.abk: posz;lbl1itiel. tuc .an irl:Wffi~mt basis upOI'I ,.-h}ch 
lO rorrltxk= that tbe threaJ .of del.tb toda-y has ~y p;tt(f Octerrent cf(II2C')' thAn 

lhc lhrc.al or ;:mprisonm:ml· 
f\lrroil.ll 'Y. Gt:cre;ia, iiiOS U.S.lli, 3fi2 0972) (Brenc:tn, J., (.0!1!:1J'Jrin&\, tJnd will! J~lott ~ 
iball's~vc: 

lksptic the fact thu eboli6on.isu ba.,.e not prcvtd DOtldtt:cnmce bcyorod a 
reas.ooab~ clou'ol, mey ha« suceecdod. in sbowina by d:ar and ((l.r.<inc:inr: cvidc"a' 
thll a~ (IW'Iisl'ul:lect l5. not ~~~ a:s. a «temtll to crimle Yl. -our wd.ety. 
TN!t is alltbat lheY l'llU!It ~o. We YtO'Uld shirt 0111" jud.trlal re-.ponsibil~r:s if•-e 
flll1~ to ....-xxpl 1l'te 'J'I~IIY e:tblint ~it'lf &nd Q!ma"JKl.ed more PfOOf. It 1111~ 
be: that ¥>'C. now posress all ltlc pfOO( tl1:at

1 
,.nyooe td eo.·~ hope 1-0 .asscmt>k 

.on~ wbjed •••• 
In liJh,t o{ the raalSi.\'C amouoL o{ cvldenor: befnrc u5. I io: no a.'lt~Di.ll..-c bul 

to condF !bat cap it~ 'J'IlniiJunent ~IJ.DOI be jw.1ifl.cd oo tfo.c ~is of ils ddcntot 

-etrea. 
/d. a1 ~5:H4 (1971) (Marshall, J., ~:oocurrin,!l. 

101. K.astcRb:aJ.Irn, TIIlN' 16ld ~lt in AdQksctntr. in Ttm MEANitW Of Du:tll 99< fH. FMI~ 
... 1959). 

1()9, fl~tlllld, Clti.'rir-ert trod Dt-orh fro-:r Ill~ School ~~btl ilte-....,olnt, 41 J, Sctt(IIJL 

Sl3 (1971} • 

..... -. 
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adolescents may play games of chance with death from a feeling of 
OOUiipoteiiCe.'" They typically have not learned to a.cecpt the finality 

·of death."' Adolescents tend to view death as a r<TDote possi~ility; 
old people die •. not teenagen. Consider, for example, teenager<' 
propensity to flirt with death through reckless driving, ingestion of 
cfango1ous drugs, and other similar "death-defying" behavior. 

The meager resc;u:ch .. on this issue suggests the conclusion that 
threatening a child with.dcath probably docs not have the same impact 
as threatcwng an adult with death. Even if some percentage of adults 
are deterred by the death penalty, the deterrent effect tends to lose 
inuch of its j>ower when imposed upon an adolescent. 

No one can deny tbat execution of a child will prevent <epetltive 
·:. aiminal acts by that particular child. The death penalty does, however, 
· seem an unne<:e>Sarlly h:m;h solution to the problem of recidivism. Not 

only arc murderers "extremely unlikely to commit other crimes either 
-~ or upon their release/' 111 but irreversibly abandoniog all hope 

the reform of a child is squarely in opposition to the fW>damental 
premises of juvenile justice and comparable socio-legalsystems. While 

' the specific deterrence argument may be somewhat perouasive in the 
of the 45-year-old babitual criminal, it ls singularly inappropriate 
defeatist when applied to the 16-year-old child. 

Using capital punishment as leverage to encourag<: guilty pleas and 
'mnfts5ions seems not only a questionable justification for this ultimate 
"ADCtion but also unnecessary in a child's case. The threat of life 
{inprisonment for an adolcsoent who has fifty to sixty years yet to live 

is so overwhelming that it should provide whatever leverage the 
imrnment might need. 

The potential fifty to sixty years of life in prison alsu gives rise to 
economic argument-that it is simply an enormous and unjustifiable 

liuanciaJ borden on society to support life imprisonment instead of 
bting youthful offenders. Given tbc extraordinarily high cost of 
• trials and appeals, as well as the COlli of maintaining death row 

of performing executions. it would seem reasonable to conclude 
"there can be no doubt that it costs more to execute a man than 

1:-eep him in prison for life ... 1u · 
Flnally, the issue of using capital p1Ulishmeot for eugonic purposes 
to improve the human race seems unworthY of serious considera-

Millo:!', AdiJ!t:Stt~Jl Sr.~kide: Eriolo:y Dnd Tro.umtnl, in 9 ADoi..ESI::lrrT Pworun.or 321 
mtin, J. Looaey, A. SchwarubcrJ, & A. Solosi"y cd:s.. 19S\). 

~nro. CHIJ..Nfl.l's COff'CU"llOr.~s OF DtAT.II Jl4-41 (1%0}; Ho~Uer, 1M Ikwlap
Chikl'$ C()«tpl Qj lk:tllt1!, in TlD! Cl-l.lb .AlfD DIJ.ru (0. Sdtkr td., 1978}. 

n. v. Georaia, 408 U.S. 2J.8. JSS (lm, (Marsblll J., ro.newrrlnt). 
h/.Nl.SI, ,. ' ' ,, I I 

! I 
~ 

• 
0 

G 

• 

' ( 

-. 

c 
( 

( 

( . 



OKLAHOMA LAW REVIEW 
640 

· lion.'" In any ""en I, the les~ sever!' alternatives of sterilization 
life imprisonment-~uld seern to he required by the Constitution1 

This brief considera~on of the purposes served by capitol punisbmel 
for children is inconclusive at best, as is such a considcation 
adults. MO$\ of the justi!icajions for capital punisbment of 
~haiC11tr peiSUl!3iveoess tbcy have when applied to L1C case 

offender under age e)ghteen. 
c 

Conclusion 

The 287 executions for crimes commiUed by pe<$0n< under 
eighteen comprise only 2'1• of the total of 14,029 ex<CU!ions in 
history. The concept of capital punishmwl for children s:ems surpns;q 
in a country that so doteS upon its children. If <ailY refoiUIS of~ 
criminal justice oystem were intended to benefit children by minimirlli 
the harshness of criminal sentences, why is it that capital punis..,.; 
of chlldr<» was allowed to continue1 How can the 192 executions 
children since the inception of the socio-legal upc:rirr.ent in 

justice be explained1 -~ 
If the pheomncnon ended there, perhaps the exeatnon of 

would be cast aside as just another oild chapter in American 
But the reemergence of capital. punisblllent in the past few 
complete with placing children on death row, makes il clear that 
issue is of current as well as historical importance· 

Few stale capital punishment statutes prolubit exw>tions of 
and the Supreme Court bas come perilously close to removing 
supposed constitutional barriers. The present state of the law is 
the youth of the offender must be considered as a mitigating 
by the sentencing authoritY- That and otber ntitlgating factOrs 
overcome by aggra•atillg factoJS, though, resuUing in capillll ~ 
for a child even in the 1980s. 

1)4. [11his JUl:Lon Ji.U. pC'I'CI' fotrn:ill1 f"ofes.'led 1:\lg.eJ~i.e :gods, al!ld the bi.<;tOIY of \he 
..,.odd doe5 fl(lt loOk lindlY on tMm- lf cu~nia. M ont. of our purpo:$1!5. 
the k;e_i!laruJCS sh.Duid :;ay £0 f01tbJi:btly pd ~o (ll'(l{;(:durc:s. toK'f'Ve 1l!ii.:s z,oal. 
Ucul sud\ tlmt. 1 t:a11 ool.y condu&. as h:s:!. Wtl131f1 ~ d';c vffl.o bas tooLed 
•t tbc pi"Cibktn. th:lot tapil:~l p.mhhtr"Ctlt tannol k d.c:rcOOtd rm ltlt basU. or allY 

cuPc: purpOSeS· 
/d . • , ]57. ~ 1 iS. For o;mp\.c:, crtn Chief Jus.t~ Bur&et tw. rrw.&.D~ lM.! ~tcr..;D~ pr(l(:edorts 5lr;JIII 
r'lot ere-ate ·~..e ri'k. UW the dealh ~~IY wi'n bt" ~ in spite of ~.&Clan; -wbkh Ill()~ 
for I k:$.S ~e(C pe!Uity, W1Jca tk!C: c.tlaic!: i1 be\Wecl\ J1fe ~ datll. t'hlll mk is. \1~ 
at~d lnCOitl,..:tihlt wilh t'hc OO!Nili.OI,h'of the E.!~lh and Fo-.~ne~:•d\ ~dlncllts."' 
Ohio. <4-31!. U.S. SM. 60S (1,-Jt~. Wheth~ ~(.ri!i:~:~cioo ..,·ouW ~ ~ cUfllt~IJtloMlb 
••aeu sc'ltf~ 'fl(:mihy" is ln tlou\Jt. 'S~ Slinnet" v. O":LlhODU, 3!6 u.s. :5)5 (1942). 
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The notion of a governmental agency ;mposiog the death penallY 
a child through its judicial oystcm raises the deepcsl questions 

aoont the demands of jll5lice venns the special nat!ID! of childhood. 
l. A handful of states llavc formed a·ntinority posiuOII that rejects capital 
· punislunenl for children. Other jurisdictions will be considering new 

o:apital punishment statutes or ameodJnel1s to preser1: capital punishment 
statults, and they should give strong consideralion to this minority 
position. As the Supreme Court COI)tinues to review challeogts to the 
constitlltiooalitY of capital. pvnisbmtnt. the issuC of the age of the 
o!feoder should be given special consideration. Even if the eighth 

: arnendmc:nl does not inherently proscribe death-as a punishment for 
particularly aggn"'31ed rnurder by mature adults, the unique legal, 
p>ychological, and social status of pe<OOOS under age eigbtec:n should 
be incorP<Jrated into this area of constitutional interpre!ation. The 

;[):response to this article's opening question should he tbal the United 
counts itself among "civitiz.cd societies [w!Uch) will not tolerate 

s tbe spectacle of execution or children."'" 
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IN TllE 

SUPHCME COURT Of THC UNITCD 3TATE3 

OCTOBER TERM 1987 

NO. 

HEATH A. WILKINS, 

Petitioner, 

v. 

ST~TE OF MISSOURI 

Respondent. 

PETITION fOR WRIT Oc C:ERTJORARI TO THE 
SUPREME C:OURT Of THE ~TATE or MISSOURI 

Heath A. Wilkins, PeliliollPT herein, prays Lhal a VJr1t of 

c~rtiort.~ri issur~ ~0 fCVJeW the j...udgment ot the Supreme Court of 

Mi:,;soUrl in ~I·,~..: case sl.yled ''St~1te o( Missouri v. Ifeath A.. 

L; ST Of Pi\RTI ES 

The pt:titJon•3:r, Ht::ath A. Wilkins, appears throu,Jh Lew A. 

Kollias, and ~ancy A. McKerrow, Office of Stat~ Pt1blic Defender, 

-zo9B EJst Green M~adows Road. Columbia, Missouri 65~03-3698. 

Respond~nt, State of Missouri, dppeRrs l)y Lhe Honorable 

Vi 1 I I i am ~~ '' b s l ~ r , A t t o r n e y C en ~ r a I o [ M 1 s s o u < i , P . 0 . Sox ? 9 9 , 

Jefferson Cil.y, Missouri 65102. Janet Thompson a·nd Nancy II. 

·McKerrow, Asztst~,nt PvblJc Defender~. 2098 Ell!.l Green Meadows 

Road, Coltlmbia, Missouri 6510Z, appeared in the proceedings 

before thr:.a :MiSSOll{ i Supr~mt" c . .)ur t, No. 68393. 

i n. t l1 ~ ,; ct s e :> ! y I t"' i{ '' S t d t ..: n £ fA: j :::; sou r i v . He d ~I\ A. W i 1 k 1 n s , No . 

fi339.1-.'' !_!,~ •: .. 15-=: f(,r whJ•;h cr:rt1orari is beinq SOU•Jht, was ftled 

on g,~ptt..:•ruber I,. . '' lJ37, ~pp~ars ~t 71G S.W.Zd 409 CMo. bane taB?), 
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d.lld fl~dY !:oc fuund Lll th""" 1\ppt:="nda:;: ot [H\ges 1-13. C'vunse I (or 

PetJtJ•Jner t1:ncJy filt:-d a Mot1on for Reht::arJng, wh1ch was den1ed 

on Octob~r 1.;, 1987. Th~r+.~-'tfter, on October l~. 1!J87, tht! 

Missnur1 ·Supreme Court s~t P~tit1oner's de~tl1 p~Jl~lty execution 

date at De~emb~r 17. 19R7 CApp. Z2l . 

. TU;ll SD!CT!CN 

On 3ept•.·mber 15. 1987, rin opJniOll f(•ndeJE-ti by t~e Supreme 

-court of 'Mi5S'.JUTI affirmed the Petition~r·.; JUdgment und 

~~on v 1 c t 1 on f '' r Gap 1 t c.l 1 :.,1u r de r cl n d h. 1 s s (:;: n ten c c o f d.;; a t h (A p p . 1 -

-1:;) . Coun~el for Petot1oner ~imely Cilcd a. Mol1on [or Rcheartng, 

wllich wa~ •1e111ed on Octob~r 13, 1987 CApp. ~11. On October • .13, 

1937, the M1~::;our1 :~t•r-'r·~me Court ::;et pet1tion'='r's '3:Xecution dJ.te 

for December 17, 1987 CApp. Z3l. The jurJsdJctlOil of lh1s Court 

is invoked under 28 U.S.C. Section 1257(31 (!9871. 

r::-::m~T:TUT!ONI\.1. AND ST/ITUTORY PP.OV!S!O:IS INVOLVED 

Thl5 cas.;> involves tl,,_. Fif~h Amendment to the Constitution 

of the TJnited States, which provJdes, tn'·pt!tlinenl part: 

Nc• person shall be deprivt?"d of life, 
!Jberty, 0r prop~rty, Without due process o£ iaw. 

Thl• ClrJhth AnH~ndm~nt to lh~ Conslttution oE lht> iJHlted 

5 h ~'I 1 
~XC~SSIU~ [Jn~s impos~d. 

punishn.lenls 1n£J icted; 

not bee- rt:'!quired, nor 
nor cruel and u11usua1 

and the F-ourt,~enth Amendment to the Constitution of the United 

States9 which provides, 1n pertinent part: 

fNJor shal I aJlY sldte depr1ve any person of life, 
iiTer ty. or property without due- pr .. ocess of law; nor 

r{eny l:o (.1ny p~?-rson withtn 1ts jurJSdJction the equal 
prC'It~~c.:tJon of· the Jdw. 

'rltl') j.:~.~.t'·.: al:50 111VOIV€"S the follOWing pTOVIfllOnS of the 

_statlll<;!s of th~ Stat\:- of :'·1is.::;ourt. which are s~t forth 1n the 

'5lal. S~ct1ons SSZ.020. ns:.OlO. and S65.0~0 
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OIJCi1T ~ 0l'-:0 PRESE:·:'TF:D fOR REV l r:~'J 

1 . \.'.J'h ~ t It d r t h ~ · · 1 11 ! 1 1 c t : on CJ [ t he de a t h pt.:!' n d I t y on a r; h i I d 

who was sJxtet;c.·n .:it the time o[ the crime const1tutes cruel and 

unusual punJ~hruent u11der llte Eigltth dnd Fourteenth Amendments to 

.thE' Constitution of the United States? 

;::_ If u criminal def,eondant in a c;,~pital murder case is 

.founcl competent to stdnd tried doaz lhe due proce~s cl~use of 

_the fifth Amendment requ1re a sepdt;.tte deternunat1on or 

hc1gl1tened test of competency before that crjminal defend~nt may 

waive his-constitutional riyhts to ccunsel a11d to a jury tr1ai in 

order to oeE'k the <iealh penalty? 

'~. Whether the infliction of the death penalty on 

Petitioner'"\-iljlkins constitutes excessive and disproportionate 

punishment in violation of the Eighth and Fourteenth Amendments 

.to the Constitution of lite United States in light of the 

-overwhetming 1n1tigat1ng circumstances in his case? 

~TATEMENT OF THE ~ASE 

On May 9, 1986, ill the Circuit Court of Clay County, 

Miosouri, appellant ent"red a plea of guilty to the charge of 

-r;n;t de!)"ree murder, r-1o. Rev. Stat. Section 565.020.1 CCum. Supp. 

1 9 8 4 J • On J u n <" Z 7 , l 9 3 6 , a p p" l l ant was sen ten c e d l o de a t h . 

Appellant was stxtaen-years old on July 37, 1985 when, in 

tt1e late-evenillQ hour~, l1~ and Patrjck C''Bo''l St~vens untered 

Linda's Liquors in Avondale, Clay County, Missouri, and robbed 

it. In the course o[ the robbery appellant stabbed tha clerk, 

_Nancy hlien, who rlied (rom her wounds .. ·Appella11t was arrested 

[ourte~n days J~ter ~nd. afler being certtfied to stand trial as 

-an adult, was ..=:harqed by information with first degree murder. 

Appellant iJlltially pleaded nell (JU!lly by rea.,l)Oil of mental 

djseas~ •Jl' d•~fr:::ct o:tnd h~;: wos ordered to uncter~c~ a. p5ychidtric 

~xc:tmlil~\liOJ\ J)llrsunnt l<• Mo. Rt>:V. Stat. Sections 552.020 dnd 

-55Z.030 C19J.J6J. App~!J,:1n! WdS c-valu~ted a St::1;onl.l tJme, dl the 

requ~st of th~ d~f~nse. 

3 
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f(i, 1986 durtng wh1ch 

two wJtnt>=s:::;es. Dr!.. Mandr.:.1cch1cl tllld T .. oy.:'ln, t·~~l1f1ed. Steven 

Mandr~cchJ.i IS d clJnJcal psycllologi~l (or tllt: st~te of Ml~SOUTI 

1i~ testJ(it!d thdt bnsed upon his evaludtton of pet1l1onF:r he did 

not believe th.;~t pet1t.ioner w~1s suffering (rom nny mental disense 

~r defect dO defined by Chapter SSE of the R•v1oad Statutes of 

tl1e St~te of Mjssour1 .. Mandr,;cchia further opined tl1at appellant 

_was compf::tent lo proceed, dnd finally. that aflfJellant was 

competent to make the decision to pl1~ad guilty and to se~:'k the 

do;ath penalty. lAlhen he Iltlerviewed petttion~~r 1n November. 1985. 

Mandracchia was unaware of petitioner's desire to plead gut.l:ty. 

, 
Dr. Will.iam 5. Lt'Jgdn i~ a psychiAtrist dl'l.d director of Jaw 

and J)Sy~hjatry ~t th~ Men111nger rou11datjon. Logan testified that 

he had not reached a definite conclusion as to petitioner's 

compet~nce to ptoce~d. Acco1d1ng to Logan• 

he Cpetitjoner) hns a~fairly good cognitJve.and 
rat1onal und~rstdndlng of what court procedures are 
about, but thc~re are some ~motiona!".-thJngs Involved 
tllat could Interfere WJth his decJsJon makrng process 
at certain crilicaJ potnts. 

Logan testified about petitioner's htstory of mental illness 

which began, according to Lvgan, ''at the age of G \lr 13, if not 

-before 11
, and the kind of treatment necessary i [ ~tnY improvement 

in petitJo:ner's mentdl J1eall!1 was to be made. 

The trtal court £ound petitioner compete11t ''to proceed'' and 

immediately ther~aft(.;'r petitioner informed the court that he 

wished to discharge his attorn~y and proceed ..Q..LQ. .§...£.Cor the 

express purpose of :.eek.ing the death penalty. 

On 1\pr1l 1 ~S6, ~he trial court'accepted petitjoner's 

wai~er of counsel, i)ut -order~d couns~l to 1~ma1n avatlable for 

-Cons u 1 t d t 1 • t n . f'•..:t 1 t 1oner the11 tnformed the ~~our t that he wanted 

t..., p 1 ~ d.C{ ·J l1 J I I y. 'fh,~ trial .:-ourt ~xplaineti petiti•)ner's rjghts 

to iltfll, ~~~~c.;IJt,eU dt;;dth iJy i~thal ']as, anct urgr!d petitioner to 
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On Ma.y 9, 19flG potitJont?r's gu1lly plea WdS accepted. 

Before "'"Ce!Jling th" plea the trial court •taler! that it had 

found pet1t1on~r competent on April lG, 198fi ~nd then ask~d 

-petitioner if l1e f~lt hP. was competent. rP,lll ioner responded 

.thathewas. 

On .June 27, 1986 a sentoncing heRring was h(!ld. A f t e r 

pr~sentdlJon of ,_.vidence. ciur1ng which petitioner successfully 

-objected t.o testimony whJcll nlay have JJldJcatetl the exJstence of 

mitigating factors, petitioner requested and received the death 

penalty. 

Proceeding J.U:...Q. .§.tt_, petitjoner took none of tho prescri·-b~d 

·steps to appeal his guilty plea and death penalty. "The Missouri 

:Supreme Court requested the Stale Public Defender to enter the 

case as amicus curiae and to brief and argue the case. 

~ft~r argument, the Court ord~red petitioner exumined by the 

-Department of Mental He<~lth of Missouri _to determine his 

~ompete11cy to waive counsel on appeal. Based upon the report it 

received from Dr. S.D. Parwatikar, which stated in pertinent part 

that petitioner ••suffers from an Impairment of reasoning which 

prevents ltim from imparting •nformat1on without JUdging his 

_a c t i on s , he i s no l c omp 1: ten t t o wa 1 v e h i s. cons t 1 t u L i on a I r i g h l s 

dnd represent ltJmself in front of the court,'' the Missouri 

Supreme Court set aside the submission and appointed counsel to 

represent petitioner. 

On appeal, petitioner's appointed counsel raised four issues 

CAppendix 4Z-54J. 

In an opinion filed on September 15, 1987, the Missouri 

-supreme Court, in~' ·~-3 decision, rejected ~ach of pet1tioner's 

~laJms ot 0rrur and ~[firmed the death sentenc~. 

REASONS TO GRANT TH~ WRIT 

T::c Ir·lros IT I ON or A DEI\TJ! 3E;ITENCC fOR A!-1 Of FENS!: 

.cc:o~MITTC!' UY r, G:iii.D DELOI"< THE 1\GE or CIGHTEEN CONST1TUTE:3 CRUEL 

• . , 
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AND UNUSUA.L ~UN I Sf!MENT. 

Tl11S Cot1rt l1as never directly decided whether 1t is 

unconstitutJondl lo apply th~ death penalty to a. juvenxle 

In EdrJJ~Hl5 v. Ok:~lhomd, 455 U.S. 104, 102 S.Ct. 3G9, 

71 L.E:d.Zd C1982l, the Cotltt granted cerllorart to resolve tJ1at 

issue, but ,jecided lhe case on other grounds and th~ juventle 

i_ssue was expr~ssly not decided. Nonetheless, Justice Powell, 

wr1ting for the Eddinas court, recognized that: 

Youth 1s more thdll a chronologic~l fact. It 1s a time 
•. tnd condi tJon in J i fe when a person may b~ most 
susceptible to influence and to psycholOQJcal damage. 
Our history IS replete with law ,,nd jud1c1al 
recognition that minors, especially i11 their earlier 
,-ears. generally are less mature and responsible than 
(1:dults. 

4.5 5 U, S . a t I I 5- 1 I 6 • Since m1nors lack the ability, through 

experience, perspective, and judgment to recognize and avoid 

choices and deci~Ions detrimental to them, it has long been 

-r_ecognized that "juvenile offenders constitutionally may be 

treated dlff"r"ntly from adults." Belotti v. ~a1rd, 443 U.3. 

62Z, 635, 99 S.Ct. 3035, 61 L.Ed.Zd 797 C1979l, reh'g. denied, 

444 u.s. 887 (\979). 

Reflecting the distinct attitude held by soc1ety toward the 

juvenil~ off~nder, ~very state now hdS a comprehensjve juvenile 

co u r t s y s t _em , ~ , K '3' !1 t "J . U n i t ~ d S t ,1 t ~ s , 3 S 3 U . S . 5 4 1 , 5 4 4 n . 

19, 86 S.Ct. 101,5, 16 L.Ed.Zd S4 (1956), and Missouri Is no 

_exception s~e: Mo. Rev. Stat. Chapters ZIO and Zll (1986). 

Further, by enact1ng, in 1950, the Federal Youth Corrections Act, 

Ja U.S.C. Sect1ons 500S-50Z6 CIB82J, the federal government 

racognlzed th~ need "to prov1de a better method of treating young 

offenders In that vulnerable age brJcket, to 1ahab1litate 

them uncJ !"':Store nvrmc.l beiLd.VlOr patt~rns.'' Dorszynsk1 v. United 

S t ~~ t t• !i , :; 1 8 1J.::;. ·~ Z •l , .; 3 2-3 3. Cl4 S. Ct. 3 0 4 2, 41 L. Ed. Zd 8 55 

(1974). Ref1~cting thts general attj tude, tJ1:~ express purpose of 

T 11 a t 1 :.; ~ t1 ·~ 

Ok It=~ hum.; :·It). 
1 ,<;. :,1tf,:!J~I1l J y lt~tCI e the 
:16-61G9, c~rt qr~ntcd, 

6 

Court 1 n Thompson v 
107 S.Ct. 1~84-85 (!987). 
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th~ Missour1 Juv~n1J·~· l'"':ode J!s 

to fa.:tlttc..tt~ the (::l)re, vrotect1on and dJsclpline of 
cltildrf!n-.who (:onll..'!! W1lh1n the jurisdictiort uf the 
JUV~nJl~ court. This chclpter shuiJ bt: libe.ra!ly 
construeci, th~r~torc, to tl1e ~nti tl1at edch child coming 
within the jurJ.Sdl•::tion (1t the juvenile court shall 
recetve JliCh care. guidance and control, }Jreferably in 
h1:; QWn home, as wtll conduce to the cl11ld's welf..tre 
and ll1e best Jnt~rcsts of the stale and that when such 
c.:h1ld 1s removed from thf~ control of hts parents the 
court shall s~cure Cor him care as nearly itS poSSible 
equivalent to that which should have been given him by 
them. 

Mo _ R ~ v . 3 l.; t S~ct1un Cli.Oll 11986). Thus, the legislature 

has recogni~ed th,lt, 111 cuses 1nvolving JUVenile offenders. the 

emphasis must be placed on the welfare of the juvenile and not on 

tradit,..Jonal notions of punishment and retribution that are the 

hallmark of..odult offender co.ses. 

Contemporary legislation also reflects the societal 

p_erception that a juvenil~ offender presents a distinct case from 

an adult offender. Ten states wh1ch have capital pu11ishmcnt 

statutes expressly prohibit thu applic~t.i.on of those statutes to 
0 

juvenil~s ..... Six of 
3 

these states set 

imp o s i t i on o f t he de a t h pen a 1 t y a t 1 8 ; 

0 

the minimum age £or the 

.. three \tSe 17 as the 

minimum. <.lnd on-e·J sets 16 as the cutoff po1nt. 

Eleven t.•lllPr 5tclt~s, 1nclud1ng iviissour1, r~cogniz.~ lht!' 

dJstinction bc-tweBJl juvenile and adult off-enders by giving 

1!.-xclus1ve ot iginal jur Jsdictjon to th~ juvenile court. and they 

es_tablish a minimum .-1.ge at wh1ch juventle court JUiisdlctJon may 

be waived and the cause transferred to c~dult criminal court. In 

:l .Cal. Pend! Code S•>Ction 190.5 CSupp_ J98Sl: Conn. Gen. Stat. 
Ann. Section 53a-46a(CJ(1J ISupp_ 198Zl:_· Ga. Coda Ann. Section 
1 7--9- 3 ( I 9 8 Z l ; I 1 1. 1\n n _ S t a t_ Ch . 3 8 Sec t i on 9- I C b J ( Sup p _ 
19851; Neb. H<>v. Sl~l. Sect1un 28-105.0: ll98Zl; Nev. Rev_ Sldt. 
Section 17.G.OZ5 11370); N.ll. Hev. Stat. Section G30:511lllb)(5l 
CSupp. l!J81-J; Oltio ~ev. Code Ann. Sect1on 29Z!J 92CCJ (1JB4J; 
'T'.enn. r.ud~ i\nr1 !~t::t-:tion .37-1-134(1) C1934J: 'i'ex:. r~nn:l Code Ann. 
S~~tJOJ1 8.07{~[1 [3\lPP 1985). 

Cnlifurntd, Conll'.:'cttcul, llino1s, i'~ebrdsk.a, Ohlo and 
T.~nne5io~!~ _ 

5 
1-J-evadd. 

7 
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!JlJSSOU!l ~\ !, 1 n f v u ,r o t h t• r 
lj 

~tates. that age has be~n set at I 4 . 

M.o. R<'"V. St~t. Section Z1!.071 (1986). further, In M1ssour1. as 

1n many other !>tales, the age n£ the o(fender Js specifically 

d~~1gnal~d .ts d mitJgatlll'J f~Ircttrostancf:" in th~ capitr"ll punishment 

~tatut•:. Mo. Rev. Stat Seation 565.032 (19861 

S0'-1 1!-ldl concern for the imposition of thl;'!' death pen.:-t1ty on 

}uventle off~nder::; and the concomitant recognl.tJon that the 

process JnvoJves extraordinary consideratioJlS is reflected jn tl1e 

decreasing numbers, c•ver the last fifty year.:;;, of instances 1n 

which capital sentences art~ imposed and executed against juvenrle 

o_ffenders; see Teeters-Zibulka, "Executions Under State ·: 

~ 

-Au ll1o r i t y: 1304-1967", R.W. Bow.,rs, Le.Jal Homicide Cl984l.' 

Appendix G9-GS, V. Streib, Death Penalty for Juvenileo: Past, 

Present and Future C1985J, and Appendix 66-71, V_ Streib, Persons 

on o~~ath ?.ow us c)f D~cember 1935 for Crimes Conmdtted t.·.fhile Under 

~ge Eight~~'' C198GJ. As lh~ Ame~icdn Law lns~itt1te has stated. 

''cjvi Jiza,1 bOcieti~& wi 11 not tolerate the spectacle of execution 

of children, ..tnd thJs opinion IS con£1rm~d by the Amer1can 

~xperi~nce in punishing youth(ul o(fenders." P~L I, Mode J Pen a 1 

Code, s~clion 210.6 Comment, 133 COfftcial Drdft ~ Revis~d 

_c.omme n t s , 1 9 t~ 0 J • 

6 Ala. CcJJe Section 1~-jS-3;CaJ (19771; Ky. Rev. Stat. Ann. 
Section ~OBF.070C3l 11980); N.J. Stat. Sect1on ZA:4A-ZG CSupp. 
19841; dnd Utah Cod~ Ann. s.ct1on 73-3a-25C1J CSupp. 19831. 

-. T!"te ddt~ p1esented theret.il Indicdte;; the following: 

1-S fi 4- I ~~ Z J 
·:Ho-~ry 

19SD-t.i~ 

i955-59 
-1960- (;? 

E:<ecutiOl15 of Young PeopJ-?! 1n the U.S. By 
Jdla, Roca I Age at Ex~cutton: 1864-1967 

I G B j G'~N I 7 B I 7';.1 !SB 1 3\".] 19W Totals 

·l I 6 " 3 1 
., 1 I 0 1 7 .. 
n Q z " : 
0 0 .. G ~ 

n Q 0 0 

'j 0 8 

8 

3 
0 
(I 

0 

I 0 

ZG 
1 5 

... 
I 

!) i 

~I I I 4 
G 38 
0 1 4 " 

9 
0 0 

0 

30 197 
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Th"=~ s,t.:\l'=: of Missouri h~s indlcJ.t~d. lime ,ind again, tts 

p·at~rndlistic attitude toward juvenile!'~. For example. one who 1s 

unmarri~d dnd s1xteett years old, as was petition~r when he 

_,;_onnnJtt~d th'"" n(fense, c;:~nnot vote, Mo. Rev 

115.133 (l!J86), cannt>t :;It c.ln a jury, .Mo. Rev. Stat. Section 

_494.010 C198CI), cannot buy or possess ct.lcoholtc beverages, Mo. 

Rev. 3tat. Su~t1un 311.325 C1986l, cannot enter Into a contract 

Mo. ,qev. Stat. Section 431.0.?5 C198GJ, and c.::IHJIOt sue or be sued, 

_Mo. Rev. St•t. S~ct1an 507.!10 11986l. It is thus not only 

incongruou8 but compl~tely inconsistent that one who js treated 

as a mtnor dlld is })rotected 1n all oth~r realms sl1ould be ~r~ated 

as an adult for this purpose alone and be P.Xecute<.J as an adult. 

Petition~r finally assurts that tl1e imposition of the death 

penalty_ in this case, where petitioner was only sixteen-years old 

wl1~n the murder occurred, violates tile fundamental precepts of 

45S U.S. 78~, !02 S.Ct. 3368, 73 

L.Ed.~d 1140 C1932J, this Court stressed, as it had 1n Coke:r v. 

a~()rgii'l-, 133 U.S. !334. 97 S.Ct. 3361, 33 L.Ed . .i::d 982 (1977), 111 

which the_Court (ound the dedth penally for lhe- rape of an adult 

w_omdn t(J t~.·~ ']ro.!:i::.ly ,f~!.proportJonat(! and A:Xce~sive, that, to the 

g-r e a t e s t r;- x t e Jl t p o !..; ~ 1 b I t"'l , ~1 1 i o b J t! c t i v "..!' r.: r 1 t e I i ~l i s h c 1 p f u I and 

should be utiltze,J in mdking the J)ToportionalJ tv determination. 

4_5 s u . s _ d t 7 a a . Th~ Enmund court went on to note, 11 Accordingly, 

the COUl' Jookc~d to the: historJccl1 d~v~lopment of the punishment 

at Jssue, Jega~l.:ltive judgment, intr--rndliOlldl 1"Jprnion, and the 

s~ntettcing der.:isiuns }Uries i1dV~ mad& before bringi11g Jts own 

judgm~nt to bear .,n the m~tt~r.~ 453 U.So at 738-789 CemphasJs 

__..s:_upp: i~~dj. 

c;oncerJJint! l.l11~ .\.:t;r:ptltblltl."f nf-.\ J.l.:lTtiCUlilt puni::;hmr~nt' J~ an 

addttaondi ~:onsadt:r.:l.ltorr wh1c:h 1':' 'not Jrrel~v~lnl ... 4S8 U.S. nt 

--:' '1 G n . - •.• ,, n. I 0 

9 
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Dllli~s of Mctn, ddopt~d at tl'e NJntll Internattonal CoJlfetellce of 

Arne r i can S t ~'\ t •'! s 11"1 Qtldlclllt~f:'S dl] p~op t c .the r>ght t 0 

ltfr.~; Art1cl~ VII ]•rovi,Jt:"S th~l prot~ct1on, r..:are ... tnd ~'1.1d be 

~Pe•;Ictllv .... [[c1rded to r..:l\JJUir:-11, ond f,rticl~ XXVJ p;.·olltbits the 

impos1 t1on of cruel infamous, or unusuaJ punishment upon an 

o..!EenJt!I .. Thes.e au~rdJltees Cdn be read tc) prol!iLi tllt-) 

nnp o s i t 1 on -O f t h €- de a t h pen~ I l y upon a J u v en i I e . 

Over 80 :1.:\ltons h,.\vc ~ith(~r com.plet·"lY .:tboljs.h~d th~ death 

p_enalty or have forbidden its application to certain offenses and 

tu ce:rtain -offenders, includinq juveniles. Hartman, 11 1Jnusu.a:J 

Punishment: The Dom~sl1c Effects of Internattonal Norms 

R.t:strictJn4) the Application of the De.:~th Penalty••, 52 U of Cinn. 

L. Rev. 655, 666 n. 44 CI983J. Recent data Jndicates that 41 

nations wh1ch 11ave retained the death penalty have statutory 

provision~ c:~..:mpting youth fiom 1,.ts Imposition. five of those 

countries be11lg member stateb of the Organization of American 

StatE>s. l.L 'rile avdila.ble data Indicates that ''[Tlhe great 

maJOTity of Member Stat~s [of the United Nations] report n~ver 

c_ond~mning to death p~rsons under 18 years (..t[ c"\9~- .. U.S. 

Economic & Social CouJts~l ~epart o£ th~ Secretary General on 

Capttal Ptl[\l~hn\~1\l at 17. U.N. DOC. E/SZ4~ CiS73J. 

J~..J'otably, 1n the International community, dl least three 

Instruments reg~td111g huma11 rights proh1bi th" lmposition·of the 

-de a t h p ~ n c.l I t y on j u v en j l e I) f fend e r s . Article 4[5) of the 

America11 Cunv~JltJon on HumaJ) fijghts, O.A.S. OffjcJal Records, 

OEA/Ser. &/XVI .l .I, DOC GS Rdv. Corr.l CI970J, prov>des that 

"Cdp1tal pnnJ:-.!uneJ•l !.hal not be Imposed up011 persons who, at the 

lrm.~ t~·,,~ .::rJin•:: #"d::. r:nmm1tt~d. Wt~rE' under 13 y~ars of c.1ge 

r,rtJC[f:" (~(';)·)f. th~ TILi.•.!rl1<~.11•JJ1,\l Cov~nant Ill) CioJi 

T~~,.:. ";'•!•.:J._~! .. !tl••ll 1·:; :.!t)dlly bJnriJB•J on the 
m~ud.:.~.·1 .,f ~.11" n:·J<"I;·,toz,-,lJ.)I• .,f /'lm~rJ~-:\11 :.3t.ll~~ .. 
I :1 t~r l•d t J·.Jl•~• i C'l•r•tllll ~s 1 on 011 Huraclll R 1 qh t::;. 

1 0 

U11ited Stdtes as a 
C.:•:;.;~ 21·11 (1981) 

.. 
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Htc_thls, Annt·X to G.1\. l\~s. 2ZOO. ~1 U.S. GAIR R~s. Supp. CNo. 

1-6 l , d t 5 J , U . S . DOC A 1 6 3 1 6 ( 1 9 6 6 l , s l a t c s t h a t n Sen t en c e o f 

_de a lh :;hd I 1 not be imposed for crimes comm1 t ted _by per sons be I ow 

~Igltteen years of Rge " fJnally, the Geneva Convention 

~~Jat1ve to tl1~ Protecl!on of C!VJIJan Persons 1n Time of Wdr, 

,\ug. 18. 1949. ,\rt. 68, 6 U.S.'!'. 3516, 'I'.l.A.S. No. 3365 Section 

75 U.N.l.S. £87, provides, in part, thdt ''In any case, the deatll 

penaity may not be pronounced on a protocted person who was under 

eighteen years of aye at lhe time of tJ,e offe11se." ,, 
furthermore, in the Unjted States itself, the AmerJc\ln Law 

Institute, in the Model Penal Code, has recommended a bar t.o' the 

execution of offenders who commit ted the subject cr 1me while 

under 18 years of age. ALI Model Penal Cod~ Section E10.6C1JCdl 

(Proposed Official Draft, 196ZJ; Section 210.6, Comment, 133 

COfficial Draft & Revised Comments 19801. Finally, in 1983, the 

Amer1can Bar Associ at Jon passed~ resolution oppos1ng ·ll1e 

"imposition of capital punishment upon any person for any offense 

commJtted while under the age of 18". ABA Report No. 117A, 

approved August 19S3. 

Pet1t1oner &sserts thrlt, under the 1'evoJv1ng standards of 

decency tl1at n1ark the progr~ss of d maturing society'' 1'rop v. 

Du I I e" , 3 56 U. S . 8 6 , l 0 I , 7 8 S . C t . 59 0 , Z L . Ed . 2 d 6 3 G C 1 9 S 8 J , the 

~execution of one who was still a juvenile, herE', sixteen years of 

age, when the of fen::;e was co.mnlJ t ted. constitutes cruel and. 

unusual punishment in VIolation of the Eighth and Fourteenth 

Amendments to the United States ConstJtution. This Court should 

grant certiorari to the M1ssouri Supreme Court in order to review 

tht!J issue, or hold th1s pt:tition in c1beyance pending resolution 

o f t l1 1 s 1 ,s_.:::; u e . 

E. -HE ;A 1 SSOUI< I :iiJPI<EME COUR'I' HAS DEC I OED TllAT TllE F I F'I'H 

AND fOIJRTEENTIJ AMENDMENTS 'I'O 'I'HE UNITED S'I'A'I'ES CONSTI'I'U'I'ION DO 

NOT ~CQUIRE A 3EPftRATE DETERMinATION OR HEIGHTENED TCST OF 

1 l 

'· 
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J:;OMPETElJCY BEfO~E A CH JMJ N,\L DCfC:<DA!JT MI\.Y ~·JA I VC HIS 

CO!JSTITTJTIONI\.L RIGHTS TO COUNSEL AND TO A JURY TRIAL SO LONG AS 

THAT DF.fF.ND/\NT HAS BEEN fOUllD COMPETENT TO STAND TR I 1\L. THAT 

-DECISION CONfl.ICT3 Wl'l'H THE Di:CISJONS Of OTHCR STATE COURTS Of 

LAST RESORT. J"EDE:RI\.1, COUflT5 Of f,PPE:IIL, f,ND Tl!IS COURT'S DCCISIO:·l 

_JN T.1ESTRRC"'OK V. ~.RTi:ONA. 

PetltJon~r su~n11 t' thdt tl1~ M1ssou1 i Supr_e~n~ Court's 

Dptnion, wh~re111 1t d~n1es petition~r·s dssortion that ''a 

heJghtt=!HPd tc!:>t of conlt.l,.~t~ncy 11 was rf::qliir~d 1n hl~ case, 

c..:onflictEi-wJt)l this Court'5 decision in W'='sthro\)k v .• "1rizonn, 384 

U.S. 150, 86 S.Ct. 1320, 16 L.Ed.~d 439 (1966) (per curiaml,,.and 

-~~CISiun~ of other courts, Lotll state ancf Cederal, whicl1 have 

decided this lSSU•="· 

In Menying thts point, the Missouri Supreme Court held that: 

Cottnsel \lege tl1at there shotild ·be a heightened 
test o( comp...:olt-:ncy in th1s r.ase. Althouqh an 
jncvmpt:>tc~nt. ,J:, .. " Juvenilt: ...... :uay /)t,; 1mpa1r~d by his 
Ilmi~r;-U cognitJV~ ancf socirtl capacJ_t.ies, [citi:ition 
on1ill~dJ JudgA Mcfarland could not 1tave been more 
unb1.1s=d, r~d~OJlctble dJld fall in h1s COllSJderatinn of 
competency. ~ny f1nditlg of compe_tency n~cessar1ly 
enta1Is the dbjJity to waJve certa1n ri9hts beginning 
with the very C1rst stra1ns of ~Jl'Jrand,-t. Jd. dt 9Gl 
(JttVenJJus may validly waive both sel[-lncriminatlon 
~ n d r i 9 h t to co u n s e J p r 1 v i I t: g e s ) . ivlo r eo v ~ T , rl n u 
dnaio-qou!.· to tht:" thr~-:.shoid question of competr:ncy to 
stand trJdl, MissourJ :~w presumes competency, as all 

per~011s ~rc prestlrned l•l be free of mental cliseas~ or 
d ,;: r P 1': t w h i c h ,..,...o u 1 d t=! ;.: c: J u de t he i r r e s p o n s 1 :,.., J I 1 t y f o r 
the 1 1 con d u c t . 3 e c t 1 v n !) 5 1 . 0 3 0 . 7 , R S.Mo Sup p . 1 9 8 4 . 
Tht: po1nt JS cJenJed. 

Append1J< at G. 

In w,.slbrook~ this Court reversed a first degree murder 

.conviction wher~ th~ death penalty had been in1posed becau~e. 

dltl1Qtlgh the1e ltad been d l1ear1r1g on ll1c 1ssue of the defendant's 

competency lo ~tanti trial, there had b~en 110 hear1ng or Inquiry 

-i-nto t1·,r~ IS'3u~ t:.1f ~.,;') "r::omp~t~nce tc) WT'tiVP: h1:1 r::on.stJtutjonal 

I .. owe r co u r t s 

hc:s.v~ 1 t:"d•;Jlt:"c( ··on t l; 1; t 1 ncJ d•:·.~ 1 s 1 ons IJ!l what t h~ dec 1 s 1 on in 

-:.:.r ~ ., t t r •) o :~ r ~· q u 1 ! ,. ~ 

1 z 



·-· .. •••• ' ...• -.· ·•.· ...... -,. 
·' 

At lu~st (\•llr COtlrlz have concluJ~d tltat W~stbrnok Indicates 

_that th(!' ::.tando\rd for competency to wnive th•3 r1ghl to counsel is 

ltigher ll1an th~ ~t~Jtdar•i (ot competency to sta•ld tr1al Un 1 ted 

,S'-'-1 _,nc.t>-"".C''-. -'"'--'-''"-1""'-'D"-"" .. "w'-'''-''-'i-'-1 , 3 1 4 F . 2 d Z ·1 5 , ~ 5 0 C 6 t h C 1 r . ( 1 9 8 7 ) Pic-kens 

J. Slatf"', f::J~ ~.:.W.C:d GO! CW1~. 1980) United ~ltdt(-:!::i ex rei. 

SZG P.~d 131, 133 C~d Cj r. 1375), carl 

< J P. 11 1 ~ r ! , .; (; G U . :3 . 9 3 7 ( 1 9 7 fi ) ; _,S:..t,_,a'-'t,_e,_. -'"-J _....!OK..:o,_..!_,o,_c"-"o'-l'-'r-'o'-"n'-'1'-"-> 73 Wash. Zd 

·q_£, 101, ·1·35 P.~d 774 (1958J. However, two couTts have rejected 

-such cll1 Jnt.~rprt!tation finding either that formulating a 

separate, lligher competency standard would ptove 11nworkabJ_e. 

People v. R~ason, 37 N.Y. Zd 351, 354, 334 N.E.Zd 572, 372 

ri.Y.S.2d 61·1 (19751 or, that a defendant's comp~tence to act as 

~-ris own ldwyer is rreJeva11t so long as he has the mental 

capacity to rP.alize the probable nsks and consequences of self-

rep res t!:ll t .. "1 t ion. Curry v. Super1or Cuurt, 75 Cal. App. 3d 221, 

~6-~Z7, J·4 i Gd 1 J·:pt r. 881. 887 ·c 1 n7J One other court 

~xpre~sly d~ciin~~ to decid~ the IS&ue but recognized that d 

separate lt~drJng, lJased on a lligller standard, ruay be required. 

GoodP. v WA.inwTi.Jht, 704 F.2d !j93, ~97 (11th Cir. 1D83), rev'd. 

on other grounds, 484 U.S. 78 C19B4J. 

Lik~wls~. lvw•.::- courts have ~:;plil on tlte 1ssue of whether 

WA~tbrock t11anddt~s ct ltiaher st~nd~rd or competency In cases wJ1ere 

the issut:: 1:; l]t~~ .. t~..~cendant':; right to waJV.;! trial by jury and to 

p I e ad g u 1 1 t y . . I n S i ~~ I 1 n g v _ Eyrna n , 4 7 3 F . 2 d Z 1 1 ( 9 t h C i r 197 3) 

t h ~ N i n t 11 C i r c ..1 i t , r ~;- 1 y i n g on VJ c s l b r o o k , he I d t h a l a h 1 g h ,~ r 

.stdndard of .;l;mp~t:::ncy 1s rt=qu1red t0 waiv~:: constitutional r1ghts 

than 1s r~qu1red Lo stand trial. ~at Z13. The S i e I i nq court 

_held that th!~ ~.tauda.rd used &houlU "rP-tiuire ~ court to assess a 

-defend .. \ut's •>nnp~~t.·ncy with ~pet; I £1c r(;oferenc(~ to the gra'JI ty of 

j..:L_ ~~ ZJS. 

St~! lll("J •."IIUI ~:·~':..' _,_,_,!...;•:.."':..•;,_-''3-'t'-. ,_,,,_,t_·o.·'-""'-"v---"1."-l d"-'s,_,_t :.cll,_,•_" "''-"-~ , 5 3 D f ::! d 7 Z 1 ( 0 _ C • 
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to r ,, v ,; 1 1 .~ [ w ,\ 1 v ~ T o f ~ o n ~; t 1 l 1.1 t i on a l r J '] h t ~ <I 1 f f f:. r s ( r om t he 

level ll~C~S~dry to stdnd lr1al." ..L!i..,_ at 7t!G n. 30) as have two 

. s.. t a t e (: o l1 r l ::; • :-:it?~. StLtt,:. V. :r,)nes, 664 r.Zd 1Zl.6, 1::!19 (\."lash . 

~:"'--'-l-"ct'--'-1 -"' ''-"''-...::.,G"."-' !!m!..!'::." .!.r.!c,_, !.!.n , 7 0 4 P • Z d 1 3 ::; !; 7 1 3 5 7 C A r 1 ;: • 

A-p p . : lJ 8 ~ 1 ; 

0 t l1 ~ r l; 1 1 c u i t ;:; lt ave r e i c c t ~ d S i ':!' 1 i n 11 , a t 1 t"! as t i n cases 

WltPr~ lh~ d~fenda11t is r~presented by cot1ns~l. See~, lJuil"=:d 

Sta.tl>S v 480 F.Zd 515 CGth Cir.J, _;,;-rt deni.,d, ~14 U.S. 

1006 Cl073J; M~l1nau.sk3s 11. t:nttE>d States, so;; F.Zd 64() CSth Cir. 

1-9 7 4 ) o JT n 1 ~ e d S t "" t ~ s •"' x r e J McGougl1 v H<-w I t t' 5 z a 1'. ::: d 3 3 9' 3 4 z 

n. Z C3d Cir. 1975); All,trd v. li€'lq~mo~, 57Z F.Zd 1. 5 (Jst-. Cir. 

1..9 7 s ) I t; f~ ' t . d ,..._. 11 I .~ rf • .; J 9 u - s . s 5 8 ( 1 9 713 ) ; r r 11 i t 1-" d s t n t ~~ s 1-! X r e l 

H '? r a 1 1J • t'" r n n -z. 1::: n 1 G G 7 F . Z d 6 3 3 C 7 t h C i r . 1 9 8 1 l 

Petitioner would urge this Court to grant the petition in 

order to sett1~ th1s ~uest1on. P~tittoner submits that the 

r e" s on 1 n g o I t h.;: ~J i n t i 1 C 1 r c:: u i t 

competency iS re-qtiJied to \.'IUiv..:: constitutton~ll rights than is 

necessary to t.oland tridl &llould ba ddopted. 

Even if t]liS Court rejects the Ninth Circuit's reasoning for 

..most <.:tlmtncll defendant!., petitioner contends that the separate 

determi11~t1on ctnlj lt~tyltt~ned standdrd of competency are req\IIred 

1 n t 11 o .z e c d::; .... ~ !> I s u G 11 .-t:.. t :~ 1 !; , wh e r e the S t a t e $ e e k s to 1 mp o s t: t he 

u I t i ma t ~ J.t u n 1 s hm~ n t . in Cdpllal cas~s, lhe competency stdndard 

enunclal~~d by tlli::. Coutl in R·~~-4 s 'll. ?~yton, 384 U.S. 312, 36 

S.Ct. 1505, JG L.Ed.Zd 583 (1966) is approprint<> and should be 

dppll .. d. Rt"-1"'::: Involved .:c defendant convicted of murder and 

sent~nce0 to deat:t. AJ thougJ> the d-.Cendant J1ad cooperdted with 

.COUJl~f:=) ~1llfii1!J rtd! ~t1d ~ppeal, a(ter thos~ Afforts wpre 

unsuCCt}$!,(u; ,·t<! I!L:~tlttCied ht;:; -:1ttotncy tc, dbrlliclOn the atte-mpt 

for ~:erLJ•·r•,rJ ;···vLt::w .-1nd t,) £or•""•~c., furth,..r 1~<]<;'\l proce~d1nqs. 

P-etltiC•JI~:""Tr lJ'·~·..: tilt:' dl;"((:ndc~nt 111 i\e .... :.;, j~ c1S!;.t~rtJng hi~ ''rJght'' 

+'- .:> :j. ~II •." ,.., , •·:·i 1 ~ : .. n .. •:', .r .. .:•::l.•t•:·n t(J [or.~'.:Jo furth'"""r procer:-d1nqs was 

1 .j 
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l•roUt:-lht to frultt(JI\ on April~~~. 19BG wlH.·n th~ lr1al court 

allowed h1m to w.--ive counsel <lnd proc.::~ed ll.!...Q. ~- In~. 1 t was 

cstdbllsh<>d that <.\S ~' rna l t~r of due process, d .pr 1 soner cannot 

be- p~rmitted to rl:'"fust: the assistanc~ of couns~l '"'''d terminate 

legal proc~edings wi~hout an ~dequdte hearing to determine hjs 

dbality to.rationally make suc11 a choice. The standard 

~ 11 u n c.; J d l t.· d 1 u R ":0' '=" 5 i 5 c'l • .s f o l I t"~W 5 : 

Whether the defendant has capacity to appreciate 
his posJtJon and make a r~t1onal cl1oice w1th respe~t to 
continuing or abandoning rurther lttigat1on or whether 
he is _suffering from mental dtsease, disord~r or defect 
which may .substantJC'iJJy d!fect his capacjty In tJ1e 
p1emises . 

.l.!;i_,_, l34 U.S. dt 314. 

This Court hao repeat~dly recogn1:ed that the death penalty 

is·unique JO its finality, and therefore, enhanced due process 

-p.--rotect.ions are required. See,~ Eddings v. Oklahoma, 455 

~.S. 104, 10~ S.Ct. 8G9, 71 L.Ed.Zd 1, 117-118 C198ZJ (O'Connor, 

..J • con c u r r i n !1 ) ; ..,s'-'~'-'c"-'-'k~v"---'A"-'1-'a'-'b"'-"d"'m"''"-" , 4 4 7 U . s._. Z 6 4 , Z 7 Z , 1 0 0 S • C t • 

~382, 65 L.Ed.;;d 39Z C1980): L·ockett v. Ohio, 43o U.S. ~86, 604-

.OS, 98 S.Ct. 3954 ~7 L.Ed.2d 973 C1978J; ~~.Stat-. v. llibl.J, 

702: S.W.2d 462 CMo. bane 1985); ;:;ce ge!1'-!rally: r.ad1n. Cruel 

Punishn1~nt -1nd Respect for P~rsons: :lup':!r Duo ?rocP.s.s for Death, 

53 S.Ca!.I •. R~v. !143 (19801. 

An el~ment of the procedur~l protactions American 

jurisprtzdenc~ prov1d~s those charged w1th crimes i$ the 

aJJocation of the risk of erroneous decjsJons. In cases 

involving the death penalty, ll1e State imposas upon itseJf the 

'~beyond ~ IdaGonuble doubt standard'' aven at tlte punishment stage 

of tt\e proc~~dings, Mo. Rev. Stat. Sectlon 565.030 C193Gl, 

b~caus~ wlt4~n tlte State ~eeks to Impose the ultimate punishment, 

it must h!:• ... .,::; -~~ertotll dS .i.:. l1umanly pos::tlbl~ that no mistakes arc 

_mad~.!'. f! 11 I I i n -·tt '"' ;, v r .i 1 ~. r.. o u r J , 4 s 1 u _ s . 4 J o , 4 4 1 • 4 4 s , 1 a t r; . c t . 

4Z:::-,-;.;, ·~3 r;_.-::t 

_due pro..::o:-~s 1.; J,iCklnr.J· 1[1 petat1on~t'5 case. 

I 5 
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Th€' I r 1 .. ~1 r;uur t mad!.!! nv £ 1ndinu on tht: i :;sue of pet 1 t 10n~r 's 

comptttenc;t" lo wa1v'=" his constitullondl ri!Jhl tu counsel and to a 

t r 1 a I IJ y j·u r y iJ~-tJlher lit~ (Jndin~J of c:ompP-lency to sti\nd tr1al 

nor lh~ guilty plod pruceedli,gs hulct 1n pet1t~oner's ca~e 

adequutely resolved ll\t) question o[ IllS competency to waive l11S 

constitul1onaJ right to t..:ounsel or h1s TlUllt tr; a jury tr1aJ. 

Hi.:; comp~t~ncy lc> make 1;uch 'l'ldJVerb was not the assue at the 

Apr i ! 1 6' 1987 9 
comp~tency lledring, and the l r 1 a 1 court nevo3-r 

rnade a findin~ on tho.t issue. Further, tl1e numer•)US colloquies 

preceding thr.= acc~ptance of petitioner's waivtr of counsel and 

guilty plea cannot su[fice to r•!solve tltc issue since they 

consisted of no mole tl1a11 the ustzaJ in4uiries COJlcerning 

voltint~riness. lack of coeiCIOn and U!Iderstandi11g of tl1e 

consequences, and did not exlend 1nto the ar~a of petitioner's 

mental comp&tency ut ~·tll. Undur Rees and W"s tbronlc, it 1 s simply 

not onouah lhdt p~litioner was found compet~nl to stand trial. 

The ~tanddrd for finding d Jefandant co~pete11t to stand trial in 

Mtssouri is lt!sS r1gorou~ tha11 is reqUJieU for ~ finding that a 

defenda11t pusaeSSt!'S lhe mental/emotional abJlJiy to make a 

J~nowing dncl voluntdry waiv~r of conntitul1onal rigl1ts. Such <l 

l1ei0hlen~d ~tandard ts critically impvrtant here, wh~re the State 

Set;:kS to Il!lpos~ lht: ulttmat•~ punJ!3hnleJit. 

Pelltior.f:"r ~1ssert.t. that the proc·~dure u:;ed, clnd the evidence 

adduced, lJy lhe trial court to do.:•terrniJid ltis c;ompetency in. this 

case was inucrequdt~ to ensure aryaJJlst error. The· f i n d i n •1 o t 

:compet~ncy ill tl1i::; r;asl:;t wc.'s madu ·.v1thout spec1£ic reforcnce to 

th~ grdv1ty of the decisions pet1t1on~.:r was mdk.tng. When 1t 

became known tv th·~ t;ial court that morE' was r~t :::take here than 

9 l\ t t h t::- .; ,) nq._. t> t .-. n c y ll·· u r 1 n •J , i) r :'.!\.;:~ n d r ~-~. c c h t a •.> f ( e r e •j h 1 s o p 1 n i on 
th{'l i:.>etJtl.•;\••r ;\·,-t::; .;c .. mpete>nt t•• mak("' tlte l[~G!Ston to pleaJ 
gutlty o~nci ~-.-;- • .-}..: th•:- Ueoth p~nally. i;Qw.-~ve-r, wh~n Mandracch1a 
~;:v.;lu,-;.lt.:d J.•!:'"lltt••nt~r in :·J~..v~rr.b':!'r, 198S. h·~ Wr'S unc1WUTe thdt 
p ~ t I I I ,_. II ':' r ~>J ,., , I ! r:1 • ..., r1 t v P. h I ·; ~ : g h t t 0 c I) u n s e I .3; n ~ ~ p 1 e a J g u 1 I l y . 

·:Jr Lvq~i.ll~ ;..rl, .. ~'J.l.~ • .:-~wctr~ of pellll•.'•lll'T'~ dt:!'Slr~~ to WoliVt: his. 

r 1 •J/. t t •; _-.·;r;un-:. ~· i ... Jt•.l iJ l-~c.id •.JII 1 1 t "/, c/1•1 n() t r~,1.·::h ~; dr= f 1 nt t t:= 

, ~ o 11 c I IJ s 1 '·' 11 • ••• n c: ,·~ 1 n 1 I• :1 .i • .... l ! t 1 o n t"' r ' :; •:: o r11 p '=' t t: n c y . 
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~etJtioner_':.. •·,;;~lp<lclly tc.• LJnderstand t!lf: proc..:r:~lltnqs d~Jdinst him 

,, r 111 s'=paralt- i 11 q u i r y w~-1. s 

n.e.cess .. lry' cllld without J f th~ risk or error i~ .simply too gredt 

Tl1e r I~k tl1al dn 4:rrolteous decJslon may have 

dVdii .. =tblt:: ln thr.~ trial GOurl J::i set out: 

lller~ w~re two lneJltal cvaluationd _performed, 
one basecf on d one and one hal! hour Jnl~rvJ~w. the 
otlter .011 a f1v~ l1our interview; 

-one doctor o[fer~d h1s op111ion that petjlionez 
was compotent not only l1; !;tand tlidl, !Jut c:\lso to 
seek th(~ deC4th penalty, t:Vell thouall he was un<.\Ware 
th~t tl1at ~as pclilJOJler's intent ~t the Lime of the 
intervJ~Jw; 

th~ 

opinJon a.s 
oth•-r doctor 
t.o petJtiont:>r 

r~(t!sed lo stale 
·~ competency; 

ad"efinll~ 

•. 

-petitioner ltas a long h1story of mental iJiness 
including suicidal a11d hom1cidaJ tendencies, drug 
abuse, dnd a family history of mental illness; and 
findll·/· 

- p·~titiOI'tr'!r has .:-:onsJstently made determined 
'::!' f f c-1 r t s t o g u a ran t c: e h 1 tJ"J.& t.: l f t h ~ U eat h pen a 1 l y . 

Tl1e trial c~>u:t's action of permitting p~lJtiOI""ter to waJve 

_.hi~ constitutional rights to counsel .Jnd his Tighl to a Jury 

trial with.out a s~parate determination of pet1t1oner's competency 

to do so WC\'3 et dt:-ni.:~:l of pe-liltoJ1~r·s right to due proce~s. The 

Missouri 3u~rern&: Cour ~ op1n1on whicl1 ratifies tl1at action is in 

conflict 'NJth llilf· Co'J.rt'r, dc-c::tsions: Jn w~slbrook v. 1\rir.ona, 

s '.1 r.r r d ~nd the decisions of other 

~~deral a11d state courts which have considered thil issue. 

The Missouri :::upr~rne Court's dlspo5ition 4"1{ this i;;sue is 

partJcularly distr~:~s1ng in light of th~. findings of Dr. :3.0. 

Perwat1kar. Dr. r~rw~llkar ~Vdluated petitioner pursuant to the 

r .. ~l-S:ii)\II I .~upr•:mc ~-:roi]J l' s OctcJbt::-r ,,, 1936 Ordc-1 (Appendl~ ut Z4). 

Accord in~ lo P~rwJl ~~~r·s :epurl of Ducember 29. 1Q86 CAppPndlX 

:::S-·1-0J. J••;'tir:uJI•:! ~., .... ::. ~Vdludtt""'d tu d~t;;:rmJn~ his con\pt-:t~nce to 

Wd I 'J I"• ~1 l •. :··i;1t ••. •:oun!~~..:l ::'~r·NatJf.:.:lr r,:,)ncluded that Pf~titionor 

1 c .. 
•• 1[l ~·-·'1..'. 

.. . . . ' ~ .. ' ~- ·:~(· t J\)11 ':~ ~ o;:o r 1 ~tr-.~6 l 

1 7 

---------



:- ---~-
~ ·,-'; ..,_, ____ ·--- . --- -·- --·-...:--.--.-

.iS "not cop1pett""nt to WrllVe hJ!:i constilUtJc.Hlal raghts a.nU 

rep res en t 11 1 ms c- I f 1 n f ron t o r Lit~ co u r t '' . P~~tltioner subm1ts 

t l1 a t . ' 1 ' is anomalous for thE:! Missouri Suprem~ Co.urt to f1nd that 

p~titionur is curr~tllly Incompetent to represe11t iljmself on 

~ppedl wh)le c\t ll1e samt.· time finding tho.t CJn April 23, 1936 

petitioner was Ct>mp~tent to w~1ve J1js r1ght to cotansel Rnd that 

on Mav 9. l9UG 1-JBlill(Jnt?r wds ~ompelen.t t(J WdiVt:: J11S r1ght to a 

l u r y t r i d I 'i'hts Court should arant certiorari to lhe Missouri 

Supreme Court 111 order to s~ttJe this 1ssue. 

3. THE INFLICTION OF THE DEATH PENALTY ON PETITIONER 

o"l!LKINS WOULD CO:·ISTITI;TE EXCESSIVE AND DISPROPORTIONATE 

PUNISHMENT-IN VIOLATION OF THE EIGHTH AND FOURTEENTH AMENDMENTS 

.TO THE CONSTITUTION OF THE UNITED STATES IN LIGHT OF THE 

OVERWHELMING MITlGATING CIRCUMSTANCES IN HIS CASE. 

Th~ Ei•]hth Amendment's pruhfbition _agaJnst cruel C'\nd unusual 

·. 
puniuhment hd~ long b~~n r~~;ogn1~ed to incl\1de ~s 1'a precept of 

JU~tJce t11at pun1shm~J1l for cr1me should be oraduated and 

proportJoned to tl1e offense." 1.-;J'~ems v. Unat..:-d States, Z17 U.S. 

3;9, 367 I!D!Ol. The proportJonality of a particular punishment 

m-ay be con::.1dere-d fli)t only 1n tl·~~~ tlbstract, tor ~xample, where 

the Court cons1d'='1~d lht" proprJPty of the deCtth j)enalty for the 

---z.861. 53 L.Ed.2d 98Z (1977), but also 1n the particular where the 

Court is askt=d to d~L~rm1ne lhe propriety of death as~ penalty 

lo bt" appll':"d to a :.pecif1c defendant for t.1 :.pecJfic crime . 

.. o.G,_.,_r,.<:.;.'J'-''"-'-'v'---"G"'""--"o'-'r'-''"-·r_,_1-"-a, ;~e U.~3. 153, 95 S.Gt. C:90D. ;:gz!:t, 49 L.Ed.Zd 

e 5 fl ( 1 3 7 :i ) • T r: h I .·; - ~I i 7 d r <1 c:: Sl u . s . 8 7 5 ( 1 9 7 6 ) T!l is Court has 

on sev(•ro:~l ..... ~c .. =t~.J,)llS •:-nft!rtatnf~d cluims tl1at .. 1 p.:1rticu1,'lr death 

s~nlt"n~(.~ W.-\::. .~:...:t.:l."::.~l"t~ or JJ5pt•:IJ.H)tllull..lle, ~. !.:....:...£1.., ',:]or.dson 'J 

i·l 0 I t 11 : .. . .-. ; '·' I I ll -~ • .! ~ 8 u . ::: :!!J73, ;;g!) 1 n. 40. 49 

r~. i:d ..• <..! _ • .,."+ ,. ~ ~7",; "'"~'-''·~·'-l_,_l_'"'~-·..:o.cl1'"'''-''-';' -t~;g u.s_ :J37. ga :; .ct ~977, 

11 i : ~. I ~ ') ... ; : ) ; _:... '·' .~ t- ~- t t .---:.].::,), j3:] tr.3. 

I ., ., 
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98 S.Ct ~954. :-::~G7 n. 1(i, ~7 L.Ed.~cJ 973 (19?3), hut ltil~ never 

been reclUired to decide lhose claims. 

Petitioner pr~s~Jtted uncontroverted evidence of at least 

thrf:e fflclots wh1ch, ~onstdered together, ovetwhelmtngly mitigate 

. h 1 ;:; c r 1 md. 

firG.l, ther~ is evidence In the record that petitioner has a 

long-term history of mental illJ1ess, wh1ch may be genetically 

based, and which impaired his ability to appreciate the 

wrongfuln~ss of !11~ conduct and his cnpdcity to conform his 

conduct lo the requ1reruants of Jaw. 

Second, the murder wos comm1 tted while pet1 tioner, who has a 

history of drug and alcohol abuse, was under the Influence of 

. i I I 1 c i t drugs , spec i f 1 c a I 1 y LSD, a known h a I I u c i no g en , wh i c h he 

had ingested at least three times on July 27, 1985, the last 

bein~.r WJ tl1in four hours of tl1e murder. Petitioner had also 

r-ngt=rsted 'jUcl.nlitJes of alcohol in the period immediately 

preceding tl1~ murder. Pelllioner's ability to appreciate the 

wrongfulness of h!s conduct and his capacity to conform his 

conduct to the r~qu1rements of ldw was thus substdntially 

ur.pa 1 red. 

Finally, pat1tioner was only sixtden-years old when he 

c_ommi t ted the of tense. 

PBtitioner !l~ls a Jong-tt;>rm hl~~tory of mental illnesr., which, 

according lo Dr. Logan manifested itself at least by age five. 

Sherry Wilkins, petitioner's n•otl1er, was the daughter of an 

alcoholic father a11d shf': dpparently physically abused petitioner 

when ltc w~s a clttld. PetJtioner's only sibling, Jerrod, suffered 

s~vere w;omotJondJ ~1nd n1ental probleJJlS and was ultimat.:ly d!agnosed 

Durll1!J pelitiuner':=; •)Wn psychiatric and 

p~ycJ1oloyical ~v~Ju~t1ons ~nri tr~atme11t it w~s ~uggested, on at 

probleuts J1av~ som~ qenetJc ba~Js. 

I 9 
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PelllJoner lt,J.?;i tJ,:t:'n Jnvo[vP.d in tiL~ JUVenllt: JUStice system 

IJ) 1079, l1e began a s~r1~s of placements 

a. n d p s y c h_J a l r 1 c eva I u .a t i on::; t h a t con t i n u e d u n t i 1 1 £18 5 .. Among the 

JnstitutJr-.ns tll..il dt:~'l.lt Wtl!1 Ptlltion~r are Tr'1·-county Mental 

Health Ct~nt4;-r, \".J~slurn MJs~ ... ..:,urJ M~ntal Hr::alth Center, Butterfield 

Youtl\ Services, and ll1e Critt~nden CeJllAT. PolJtJoner's hlstory 

a s s e l { o r t J~ ' n h 1 s r e co r d s f r o Ji.l t he s e i n s l i t u t 1 on s s how .s t h a t he 

has demonstrdted extreme psycl1oses, manifested by a long-term 

pattern of suici0e attempts. These suicide attempts, pet1t1oner 

assert.s, hnve culminat~d in this last, ztate-aJded, attempt to 

_c omm 1 t s u .i c i de . 1 1 Dr. Logan stated that, on several occasions, 

anti-psychotic medJcation was prescribed f1ir pt:ti lioner which hf;" 

would not lak"- Petitioner himself, in the course o£ the 

_evaluations by the doctor, descr1bed his mental state and 

resultinq conduct on the n1ght !1\ question as 11 .':\Utomatic" and 

_like a ''machine", fh11s raising the inference- that his conscious, 

reasoninG n11nd hd<: c~d.,t::d lo fLtnction at the tJme o£ the 

occurrence. Dr. Log .. 'l.n furtht:>r 1ndtcated that pet1t1oner ~w¥as a 

very disturb~d boy 011 the nJgltt in question. P~tltioner asserts 

thdt, b~cause of hi~ mental illness, he lacked the capacity to 

-conform h1s conduct to tl\e rr::qu1remenls of lc1vt1. 

Alsc.. in ev1c.Ienc~ and uncor1lt::stE:rd 1s petitioner's substaJltial 

h1story 1)[ drug a11d ~lcohol ~bus~. as w~I as 111 s use, on the 

n i g h t i n que s l 1 on , o f b o t h a I coho l and 1. S D, o known 

llallucinogenic drug. It is uncontested that petl.tJoner [lrsl 

began to u~e 1 llici l Jrugs ... t .. ;,pproxJrnal·:=ly age five and that h1s 

drug and alcohol liS~ incr~ds~d practicAlly undbat~d. extending 

from ti~P trb~ cf m~riJUdn~ to iltonger lta;tuciilOgenic drugs such 

-I I 
Psychnlo•Jl ... l!:i hdVt~ r-2'C09lliZ€"d, dS d typt1;al response of one 

who WJ!:;ho:-:.. 1 .. , ···)mm1: ::,UI•.::Jd.:·, ~h;~ "su,~.:Idl:'-hOmlC1de 11 phenomenon. 
Undc-1 ~:,,.., pi~·.;Jl•)lll":"l1<:"•n, l:lte •:f...-sJrt:l t~"~ cornm1t ~IJI .. -:Ide Js 

effcn;tu.:ll.~d Ly ~ut-d.n.::.. -:.d th~ •;1)mm;.s:;1on t'1f d honnr;ide that carries 
w 1 t h 1 t l h r: I 1 ;. t"!' I 1 II o o d l h.:. l t 11 e de a t h pen a 1 t y w 1 J 1 be imposed . 

1/coi,;n~.lli!'i·''!..2_•_il_•_l_~:~:...:.-•_•_l_·:...·......i.. ,.: -r-,~trd r''i :·1 1-~t-rv~ntt(Jn, 7-1 
,T. ;'1 Ill! 
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ct~ LSD, WltJCIJ was h1s 1Jr~:£e-rrt:d drug. P"!'tltioncr has 

-.con51StcntJy rua.Jnt~iln~d thdt, on July Z:7, 1~8~. ~~~had had al 

J~ast tltrce ''l11ts'' of acid. further, rJur1ng that ~ven1ng, he had 

P~en dr1nk:1ng fairly hn..-l.vJly etnd had' agdin us8d LSDi tuk1ng the 

last ,litt" or LSD Wl lltin fout ltouts of tht::" murder Petit toner 

~-sserls tl1at, given !lis histoly of ~rug abus~ and, more 

particularly, hia dbusa of both alcohol and LSD on the night of 

July 27, 1985, h1~ ability l<.l conform ltis conduct to the 

r·equirern,~nt: of law was sutJstantially 1mpa1r~d. 

Finally, pf!tilioner notes that, on July Z7, l:J85, he was a 

boy o£ only sixteen years of age. As an adolescent, he was 

more vuln~rctbl(:, m()rt=: tmpulstVtJ', and less self-
disciplined thAn adults. Cr1mes cc•.tnmitted by youths 
may be just a& hctrm[ul to vi,;timo a& those committed by 
older persons, but they deserve less punishment because 
ddOJe.sceJ\ts may have Jess capac1ty to control their 
conduct and to think in long-range terms than adults. 
Moreover, youth crjm~ dS such is not excJufilVely the 
offender's fa\llt. offenses by the young also represent 
ol failurl:!' of £am1ly, £Cht1ol•, ..-\l'ld the z.oc1al sy:s.tem, 
which z.l1are responsibility for lhe development of 
A me r l c cl I s y I) lf t h . 

Eddinqs ''· Okldhoma, 455 lJ.S. 104, !!G n. 11. 10:': S.Ct. 869, 71 

L.Ed.~d 1 C198ZJ, glloting Twentieth Century Fund Task force on 

Sentencing Policy Tow.Jrd Young Offenders, Confronting Yl')uth Cr1rne 

7 (1973). FurtherrnorJ:. llte abil1ty of a boy of 16 years to think 

1n moral ~-1-;"!r!lls c1nd to ~fhJtiQ'.: lfl moral Judgmentz. has not yet fully 

developed, as 1t generally has 1n people of more advanced years_ 

Rest, Dav1d~on & Robbins, Agf";- Trends in Judging j"..1oral Issu.es 49 

Child Dt!'velopment 263 (1978); Kohlberg, Dt:-v~1opme·r~t of Moral 

Charactt=>T -.?nd iV:ornl Idt=:oloay, Jn Hoffman & Hoffman, R':"VII":W or 

Child n ... ve-1\"Jpment F'J?osearch. 404-405 (1964). Petition·:3-r thus 

asserts tt~at tt1e d~ath penalty was inappropriately 11nposed ~nd is 

di~prnpc)I~1dl1·.1f..:. Jl"!c{ •·~C~S:;JVP •]IV€"fl f••?-llt!,""Jller'5 ~'\qe dlld hjs 

·-con com i t ,, !I ~ l .1 .; J... o f 1;;.,. ~ d G 1 I y t <.\ oc:'\ p p r ·~ c 1 ~"~ t '' t h P w r on g ( u I n e ~ s o f 

hi!~ ~~:rildU•;t ~•n•l to c;onform ht.:::; conduct to the r.;:qu1rements of 

~ l 
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1Z law. 

I l s h o u I d a l :: o b ~ no l e d t l1 a t t h 1?. t} xi s t e 11 c e o f these 

mitigatJnf.J factors mcty not h~ve L~en fully considered by the 

-trial cour 111 assess1ng Jeath ~s the appropriate punishment tn 

thi.!:r case-. l\1 tltt".: sentencing hr:!~'\ring petition£:-r had no interl;.!st 

in pr~senlintJ mJtJgc~ting I:!Vldl.!nce and, in f~11::t. objecte.d to 

.le5timosly which may lldVe prov1ded rni ligating ~vidence. The tr1al 

court &ustaJned e~tch of petitioner's objections. Thi5 Court 

:SJIO\I)d gr~nt certiorari tu t::=SldbJish that the derJ.th penalty is 

_disproportionate dnd PXcessive pun1shme11t C011Sidering 

-petitioner's age, h1s cognitive-emottonal disorder, and his 

extensiVe drt1g use. 

CONCLUSION 

For the reasons set forth 1n the PetitlOJt, petitioner 

respectfully :"Ubm1ts tll,1t ~llt?- Cot1r should 1ssu~ ~ wrJt of 

:certaurtlf.l. l('• th~~ MlS.Svur :3uptt;!nlt::- Court in (lrder to rev1ew the 

issues ra1s~d h~teJn. 

Th r '='!':"' 

pnn 1 t:h 1 n•J 

Rt"'Spt~C t ru I l y submit ted. 

Si7 A .~l:!;!~ 
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Death sentences and actual executions of persons for crimes 
committed while under age eighteen are rare but persistent 

-phenomena \.lhich have.-spanned 343 years of American history. They 
began in Plymouth Colony, Massachusetts, in 1642 and have 
continued through 1985. our past practice of executing juveniles 
reveals surprising facts and policies. our current prac~ice is 
no less surprising, absent a presumption that attitudes and 
policies should have changed after three and one-half centuries. 
The future seems fairly promising and may provide one small 
victory for opponents of the death penalty in their dark and 
dreary war against killing human beings to achieve governmental 
~goals of justice . 

. Past Executions of Juveniles: 

The most current list of verified executions of persons for 
crimes committed while under age eighteen establishes the total 
at 271 such persons. The first was Thomas Graunger, age sixteen 
or seventeen, who was executed in 1642 in Plymouth Colony, 
Massachusetts, for buggery of cattle. The last, as of this 
writing, was Charles Rumbaugh, age seventeen at the time of his 
robbery and murder of a jeweler, executed at age twenty-eight in 
Huntsville, Texas, on September 11, 1985. 

The range of ages at the time of their crimes is from age 
seventeen down to age ten. The youngest ever at the time of his 
crime was James Arcene, executed by the- federal government in 
Arkansas on June 25, 1885, for a crime committed when he was only 
ten years old. In this century, credit for executing the 
youngest offenders seems to be a contest-between Florida and 
south carolina. On April 27, 1927, Florida executed Fortune 

=Ferguson, Jr., for a crime he committed when he was only thirteen 
or fourteen although he had reached age sixteen before being 
executed. South Carolina executed George Junius Stinney, Jr., on 
June 16, -:L944, for a crime he committed at age fourteen and he 
was still only fourteen when executed. 

Only nine of these 271 executed juveniles Yere females. 
Their ages ranged from twelve through seventeen. Beginning in 
1786, the last execution of a juvenile girl was in 1912. 
However, as the appended list indicates, a juvenile girl 
currently awaits her execution on Georgia's death row. ~ 

The races of the offenders and victims in these 271 cases 
·are quite predictable. Of the 271 offenders, 70% were black and 
24% were white. For the victims of their crimes, 7% were black 
and 90% were white. The crimes were primarily murder (81%) but 
~5% were-executed for rape and even a few were executed for 
attempted rape and attemp~ed robbery. 

-Present Death Sentences for Juveniles: 

As of October 1, 1985, a total of 1,590 persons are under a 
sentence of death and are imprisoned on the death rows of thirty
twa states. Of this total death row population, thirty-two 
_persons are on the death rows of sixteen states for crimes 
committed while under the age of eighteen. Although under the 
typical ~ge limit for juvenile court when they committed their 
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crimes, some of them have been on death row for seven tc ten 
years and are now in their mid-twenties. All thirty-two were 
convicted ·and sentenced to death for the crime of murder. The 
o.~<o, ~~A cu;cl race characteristics of these thirty-two persons 
are as follows: 

Age at Tii:le 
of Offense 

age-15 = 4 
age-16 = 6 
age 17 = 22 
total = 32 

Sex of 
Prisoner 

male = 
female = 
total = 

31 
1 

32 

Race of 
Prisoner 

white = 16 
black = 16 

total = 32 

For the names of the thirty-two presently condemned juveniles and 
some information about their crimes and sentences, see the list 
appended to this report. 

Future Persnective ~ the Death Penaltv for Juveniles: 

The total of thirty-two persons now on death row for crimes 
committed while under age eighteen is lower than at any time in 
recent history. In December, 1983, thi~y-seven of the 1,289 
persons then on death row (2.9%) had been under age eighteen at 
the time of their crimes. In December, 1984, the number was 
thirty-three of the 1,464 persons then ·on death row (2.3%). In 
October, 1985, the number has fallen to thirty-two of the 1,590 
persons now on death row (2.0%). 

Thus, even though the total death row population continues 
to grow py about 175 persons each year, the juvenile death row 
population continues to shrink. In 1984, only three such 
juveniles were sentenced to d~ath (Rushing in Louisiana, Brown in 
North carolina and Thompson in Oklahoma)·.. For the first ten 
months of 1985, only two juveniles have been sentenced to death 
(Ward in Arkansas and Morgan in Florida). Generally, this steady 
decline in juvenile death sentences stems from the reluctance of 
prosecutors to bring capital cases and of juries to return 
capital sentences against juveniles. A large majority of capital 
punishment states still legally authorize such juvenile death 
penalties but the system seems more and more unwilling to impose 
~~. . 

The practice of actually executing such juveniles has 
similarly declined to almost nil. However, the execution in 
Texas of Charles Ru~augh on September 11, 1985, reminds us that 
the practice has not yet disappeared. Rumbaugh had been only 
seventeen years old at the time of his crime but had reached the 
age of twenty-eight when he was finally executed, having spent 
almost ten years on death row in Texas. 

Several state legislatures are being asked to amend their 
death penalty statutes to establish a minimum for age at time of 
the crime. The American Bar Association, a fairly conservative 
organization which has never opposed the death penalty per se, 
has adopted an official policy opposing the death penalty for 
crimes co~~itted while under age eighteen. Public opinion 
surveys as to attitudes about the death penalty continue to find 

3 
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over~helming support for it in general but majority opposition t= 
the death Fenalty for crimes committed while under age eighteen. 

Death penalty states are ripe for legislative lobbying and 
:~itigative argument opposing the death penalty for juveniles. 
The practice is disappearing even without changes in the law and 
the law makers can jump on the bandwagon. Even·if the prospect= 
are dismal for convincing them to stop killing our adult brothe=s 
~and sisters in the name of justice, they seem willing to listen ~o 
reasons why they should stop killing our children. 

APPENDIX: JUVENILES CURRENTLY ON DEATS ROW 

.ALABAMA: 

Davis, Timothy: 17 at crime; white male; raned and murdered a 
sixty-year-old woman in a small town grocery 
store. 

- .... 

~0· Jackson, Carnel: 16 at crime; black male; robbed and abducted Mr. 
and Mrs. Tucker, raped Mrs. Tucker and murdered 
them with shotgun; convicted and sentenced to 
death in November, 1981 

Lynn, Frederick: 16 at crime; black male; burglarized and 
murdered sixty-one-year-old widow in February, 
1981; originally convicted and sentenced to 
death but new sentence currently pending. 

ARK.";NSAS: 

Ward, Ronald: 15 years and six months at crime; black male; killed 
three white persons, twelve-year old male, seventy
two-year-old female and seventy-six-year-old female, 
also raping one of the females, in April 1985; 
convicted of murder and sentenced to death on 
September 20, 1985. 

FLORIDA: 

Magill, Paul: 17 years and 10 months at crime; white male; 
kidnapped, raped and murdered twenty-five-year-old 
store clerk in December, 1976; tried, convicted 
and originally sentenced to death in March, 1977; 
sentenced vacated but resentenced to death in 
1981. On death row for over eight years. 

Morgan, James: 16 at crime; white male; sexually assaulted and 
murdered a sixty-six-year-old widow in 1977; 
convicted and originally sentenced to death in 
1978; sentenced reversed twice but again 
sentenced to dea~h on June 7, 1985. 
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overJhelming support for it in general but majority opposition t~ 
-the death _penalty for crimes committed while under age eighteen. 

Death penalty states are ripe for legislative lobbying and 
-~itigative argument opposing the death penalty for juveniles. 
The practice is disappearing even without changes in the law and 
the law makers can jump on the bandwagon. Even·if the prospec~~ 
are dismal for convincing them to stop killing our adult brothe~s 
and sisters in the name of justice, they seem willing to listen ~o 
reasons why they should stop killing our children. 

APPENDIX: JUVENILES CUP.RENTLY ON DEATH ROW 

·ALABAMA: 
:: 

Davis, Timothy: 17 at crime; white male; raped and murdered a 
sixty-year-old woman in a small town grocery 
store. 

_Jackson, Carnel: 16 at crime: black male: robbed and abduc~ed Mr. 
and Mrs. Tucker, raped Mrs. Tucker and murdered 
them with shotgun; convicted and sentenced to 
death in November, 1981 

Lynn, Frederick: 16 at crime; black male; burglarized and 
murdered sixty-one-year-old widow in February, 
1981; originally convicted and sentenced to 
death but new sentence currently pending. 

ARXAHSAS: 

Ward, Ronald: 15 years and six months at crime; black male: killed 
three white persons, t1.1elve-year old male, seventy
two-year-old female and seventy-six-year-old female, 
also raping one of the females, in April 1985; 
convicted of murder and sentenced to death on 
September 20, 1985 • 

. FLORIDA: 

Magill, Paul: 17 years and 10 months at crime: white male; 
kidnapped, raped and murdered twenty-five-year-old 
store clerk in December, 1976; tried, convicted 
and originally sentenced to death in March, 1977; 
sentenced vacated but resentenced to death in 
1981. On death row for over eight years. 

Morgan, James: 16 at crime; white male; sexually assaulted and 
murdered a sixty-six-year-old widow in 1977; 
convicted and originally sentenced to death in 
1978; sentenced reversed twice but again 
sentenced to death on June 7, 1985. 
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GEORGIA: 

Bu:::-gr,:r. christopher:· 17 years and 8 months at crime; white male; 
robbed, kidnapped, sodomized and drowned 
male cab driver in September, 1977; 
convicted and sentenced to death but 
sentence reversed; death sentence 
subsequently reimposed. On death row 
almost eight years. 

Buttrum, Janice: 17 years and 8 months at crime; white female; 
assisted husband in raping, robbing and kill~n~ 
female adult, stabbing her 97 times, in 
September, 1980; husband also convicted and 
sentenced to death but committed suicide. 

High, Jose: 16 years and 11 months at crime; black/hispanic 
male; kidnapped and killed eleven-year-old boy in 
July, 1976; convicted and sentenced to death in 
November, 1978. on death row almost seven years. 

Legare, Andrew: 17 at crime; white male; escaped from Youth 
Development Center and burglarized and killed 
handicapped man in May 1977; convicted and 
originally sentenced to death; sentence reversed 
but resentenced to death. 

INDIANA: 

Thompson, Jay: 17 at crime; white male; burglarized and murdered 
elderly couple in Petersburg, Indiana;. convicted 
and sentenced'to death in March, 1982. 

KENTUCKY: 

stanford, Kevin: 17 at crime; black male; robbed, kidnapped, 
raped and murdered a young white woman; 
con•ticted and sentenced to death in August, 
1982. 

LOUISIANA: 

Prejean, Dalton: 17 at crime; black male; shot and killed state 
trooper in July, 1977; convicted and sentenced 
to death in May, 1978. on death row for seven 
years. 

Rushing, David: 17 at cri~e: white male; robbed and murdered cab 
driver; convicted and sentenced to death on 
testimony of accc::nplice. 
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MARYLAND: 

Tri::ilil e, J.ames: 17 years and 8 months at crime; white male; 
raped, beat and killed a young white woman in 
July, 1981; convicted and sentenced to death in 
March, 1982. 

MISSISSIPPI: 

-Jones, Larry: 17 at crime; black male; robbery of retail store 
with two co-felons during which owner (1-n.! in 70s) 
was killed on Dec. 2, 1974; convicted and 
sentenced to death in March 1975 but reversed on 
appeal; retried in December 1977 and again 
sentenced to death; sentence reversed by federal 
district court and affirmed by Fifth Circuit in 
September 1984; retrial uncertain. 

Tokman, George: 17 years and 6 months at crime; white male; 
·robbed and killed an elderly black cab driver in 
·August, 1980; convicted and sentenced to death 
in September, 1981. 

I 

MISSOURI: 
I • 

Lashley, Frederick: 16 at crime; black male; robbed and killed 
his handicapped, fifty-five-year-old foster 
mother in April, 1981; convicted and 
sentence to death. 

NEH JERSEY: 

Bey, Marko: 17 years and 11 ~onths at crime; black male; raned 
and killed two teenage women in April, 1983; -
convicted and sentenced to death in September, 1983 

NORTH CAROLINA: 

Brown, Leon: 15 years and 9 months at crime; black male; along 
with older brother, raped and killed eleven-year
old black girl in September, 1983; convict~d and 
sentenced to death in October, 1984. 

Stokes, Freddie Lee: 17 at cri~e; black male; robbed and murdered 
adult white male in December, 1961; 
convicted and sentenced to death in June 
1982; sentence reversed but resentenced to 
death. 

OKLAHOK\: 

Thompson, Hayne: 15 at crime; white male; along with older 
brother and two others, kidnapoed, beat and 
killed ex-brother-in-law; convicted and 
sentenced to death in the spring of 1984. 

6 
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PENNSYLVAJHA: 

Aulisio, Jo.seph: 

Hughes, :Kevin: 

SOUTH CAROLil!A: 

(. 
. -- .-·, ·-- .. ·• . . ... -·· 

15 at crime; white male; killed two white 
children, a girl age 8 and a boy age 4, in 
July, 1981; convicted and sentenced to death 
May, 1982. 

16 at crime; black male; raPed and killed a nine
year-old girl in 1979; convicted and sentenced to 
death in March, 1981. 

Roach, James Terry: 17 years and 8 months at crime; white male; 
along with others he raped and killed a 
fourteen-year-old girl and killed her 
boyfriend in October, 1977; confessed and 
was convicted and sentenced to death in 
December, 1977. On death row over seven 
years. 

.TEXAS: 

Burns, Victor Renay: 17 at crime; black male; with older brother 
and another friend, robbed and killed young 
factory worker. 

Cannon, Joseph John: 17 at crime; white male; robbed and 
murdered adult woman. 

Carter, Robert A.: 17 at crime; black male; robbed and killed 
teenage female clerk at small store in June, 
1981; convicted and sentenced to death in 
March, 1982. 

Garrett, Johnny Frank: 17 at crime; white male; raped and killed 
a seventy-six-year-old nun. 

Graham, Gary: 17 at crime; black male; robbed and murdered an 
adult male in May, 1981. 

Harris, curtis Paul: 17 at crime; black male; along wit~ older 
brother, robbed and killed an adult male. 

Pinkerton, Jay K.: 17 at crime; white male; raped and killed two 
young white women in 1979; convicted and 
sentenced to death; execution stayed by U.S. 
Supreme court on August 14, 1985, only a fe~-r 
minutes prior to scheduled execution. 
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As of_ December 20, 1985, a total of thirty-two persons are 0 ~ 
death row for crimes-·committed while under age eighteen. This 

-total of· tJ:o.irty-t•.Jo condemned persons ur:der the typical juveni:!.e 
court age is less than at any time in recent history. In 
December, 1983, thirty-seven of the 1,289 persons then on death 

:row .(2.9%) had been under age eighteen at the time of their 
crimes. In December, 1984, the number was thirty-three of t~e 
1,464 persons then on death row (2.3%). In December, 1985, t~e 
number has fallen to thirty-two of the 1, 642 persons nm~ on dea'::h 
row ( l. 9%) . 

Thus, even though the total death rc'l population continues 
to gro'.r ~y about 175 persons each year, t.1e juvenile death r=.·.o~ 
population continues to shrink. In 1984, only three such 
juveniles were sentenced to death (Rushing in Louisiana, Brown ir: 
North Carolina and Thompson in Oklahoma). Similarly, only three 
juveniles were sentenced to deatJ:o. in 1985 (',lard in Arkansas, and 

-Livingston and Morgan in Florida). Generally, this steady 
decline in juvenile death sentences stems mostly from the 
reluctance of prosecutors to bring capital cases and of juries to 

-return capital sentences against juveniles. A large majority of 
capital punishment states still legally authorize such juvenile 
death penalties but the criminal justice system seems more and 
more unwilling to impose them. 

The practice of actually executing such juveniles has 
·similarly declined to almost nil. However, the execution in 
Texas of Charles Rumbaugh on September 11, 1985, reminds us that 
the practice has not yet disappeared. Rumbaugh had been only 

·-seventeen years old at the time of his crime but had reached the 
age of twenty-eight when he was finally executed, having spent 
almost ten years on death row in Texas. South Carolina has 
scheduled the execution of James Terry Roach for January 10, 
1986. Like Rumbaugh, Roach was only seventeen at the time of his 
crime. 

As of December 20, 1985, a total of 1,642 persons are under a 
sentence of death and are imprisoned on the death rows of thirty
two states. Of this total death row population, thirty-two 

-persons are on the death rows of sixteen states for .crimes 
committed while under the age of eighteen. Although under the 
typical age limit for juvenile court when they committedJtheir 
crimes, some of them have been on death row for seven to nine 
years and are now in their late twenties. All thir.ty-two were 
convicted and sentenced to death for the crime of murder. The 
age, sex~and race characteristics of these thirty-two persons 
are as follo'.YS: 

Age at Ti'-le Sex of Race of 
of Offense Prisoner- P!:i.sor.er 

age 15 = 4 male = 31 white = 16 
age 16 = 5 female = 1 black = 16 
age -17 = 23 total = 32 total = 32 
total = "'32 

The 32 condemned juvenila o~~enders are as follows: 
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ALASAK'I: 

Davis, Timothy: 17 at crime; white male; raped and murdered a 
sixty-year-old 'doman in a small tO'"" grocery 
store. -

Jackson, Carnel: 16 at crime; black male; robbed and abducted :-:r. 
and 11rs. Tucker, raped Nrs. Tucker and murdered 
them with shotgun; convicted and sentenced to 
death in November, 1981 

ARKANSAS: 

Ward; Ronald: 

I • 

FLORIDA: 

15 years and six months at crime: black male; killed 
three white persons, twelve-year old male, seve:-;-:.•:
two-year-old female and seventy-six-year-old fe~aie, 
also raping one of the females, in April 1985; 
convicted of murder and sentenced to death on 
September 20, 1985. 

Livingston, Jesse James: 17 at crime; black male; shot and 
killed adult female store clerk during 
robbery in February 1985; convicted in 
September and sentenced to death in 
October 1985. 

Magill, Paul: 17 years and lO'months at· crime; white male; 
kidnapped, raped and murdered twenty-five-year-old 
store clerk in December, 1976; tried, convicted 
and origir.ally sentenced to death in Harch, 1977; 
sentenced vacated but resentenced·to death in 
1981. on death row for almost nine years. 

Morgan, James: 16 at crime; white male; sexually assaulted and 
murdered a sixty-six-year-old widow in 19J7; 
convicted and originally sentenced to death in 
1978; sentenced reversed twice but again 
sentenced to death on June 7, 1985. · 

GEORGIA: 

Burger, Christopher: 17 years and B months at crime; white male; 
robbed, kidnapped, sodomized and drowned 
male cab driver in September, 1977; 
convicted and sentenced to death but 
sentence reversed:.death sentence 
subsequently rei~posed. On death row 
almost eight years. 
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-Buttrum, Janice: 17 years and 8 months at crime; white female; 
assisted husband in raping, robbing and kil!i~~ 
female adult, stabbir.~ her 97 times, in ' 
September, 1980; husband also convicted and 
sentenced to death but committed suicide. 

High, Jose: 16 years and 11 months at crime; black/hispanic 
male; kidnapped and killed eleven-year-old boy in 
July, 1976; convicted and sentenced to death in 
November, 1978. entence currently being 
reconsidered. on death row over seven years. 

Legare, Andrew: 17 at crime; white male; escaped from Youth 
Development Center and burglarized and killed 
handicapped man in May 1977; convicted and 
originally sentenced to death; sentence reversed 
but resentenced to death. 

INDIANA: 

T:t>.ompson, J,ay: 17 at crime; white male; burglarized and murdered 
elderly couple in Petersburg, Indiana; convicted 
and sentenced to death in March, 1982. 

KENTUCKY: 

Stanford, Kevin: 17 at crime; black male; robbed, kidnapped, 
raped and murdered a young white woman; 
convicted ~nd sentenced to death in August, 
1982. 

~LOU!S!i'·.NA: 

-Prejean, Dalton: 17 at crime; black male; shot and killed state 
trooper in July, 1977; convicted and sentenc"d 
to dea-ch in Hay, 1973. On death row f9r seven 
years. 

Rushing, David: 17 at crime; ·white mala; robbed and murdered cab 
driver; convicted and sentenced to dea"Ch on 
tes"Cimony of acco~plice. 

HA?.YL:.,N!J: 

Tri~ble, James: 17 yea~s and a mo~~~s a~ cr~~e; white male: 
~ =aped, beat a~d killed a young white woman in 

=uly, 1951: co~vic:ed a~d sentenced to death i~ 
:-!arc::, 1932. 

__ _(() 
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M!SSISS!??!: 

Jones, Larry: 17 at crime; black male; robbery of retail store 
with two co-felons during which owner (l-lJ.! in 70s) 
was killed on Dec. 2, 1974; convicted and . 
sentenced to death in March 1975'but reversed on 
appeal; retried in December 1977 and again 
sentenced to death; sentence reversed by federal 
district court and affirmed by Fifth Circuit in 
September 1984; retrial uncertain. 

~okman, George: 17 years and 6 months at crime; whi!e male; 
robbed and killed an elderly black cab driver ~n 
August, 1980; convicted and sentenced to death 
in September, 1981. 

MISSOURI: 

Lashley, Frederick: 16 at crime; black male; robbed and killed 
his handicapped, fifty-five-year-old foster 
mother in April, 1981; convicted and 
sentence to death. 

NEH JERSEY: 

-aey, Marko: 17 years and ll months at crime; black male; raped 
and killed two teenage women in April, 1983; 
convicted and se~tenced to death in September, 1983 

NO?.T:! Cl'.ROLC:!!A: 

Brown, .Leon: 15 years and 9 months at crime; black male; along 
with older brother, raped and killed eleven-year
old black girl in September, l9S3; convicted and 
sentenced to death in October, 1984. 

-Stokes, Freddie Lee: 17 at crine; black male; robbed and murdered 
adult white male in December, 1961; 
convicted and sentenced to death in June 
1982; sentence reversed but resentenced to 
death. 

Thompson, Hayne: 
• 

15 at cri~e; white male; along with older 
brother and two others. kidnapped, beat and 
killed ex-brother-in-law; convlcted and 
sentenced to death in the spri~g of 195~. 
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PENNSYC.'.'.~_;-;r_;: 

Aulisio, Joseph: 15 at crime: white male; kil~ed two white 
children, a girl age 8 a~d a boy age ~. in 
July, 1981; convicted and sentenced to death i~ 
May, 1982. 

Hughes, Kevin: 16 at crime; black male; raped and killed a ni~e
year-old girl in 1979; convicted and sentenced to 
death in March, 1981. 

-SOUTH CAROLINA:· 

~each, James Terry: 

TEXAS: 

17 years and 8 months at crime; white male; 
along with others he raped and killed a 
fourteen-year-old girl and killed her 
boyfriend in October, 1977; confessed and 
was convicted and sentenced to death in 
December, 1977. 0~ death row over eight 
years. Execution presently scheduled for 
January 10, 1986. 

~Burns, Victor Renay: 17 at crime; black male; with older brother 
and another friend, robbed and killed you~g 
factory worker. Sentence currently being 
reconsidered. 

cannon, Joseph John: 17 at crime; white male; robbed and 
murdered adult woman. 

Carter, Robert A.: 17 at crime; black male; robbed and killed 
teenage female clerk at small store in June, 
1981; convicted and sentenced to death in 
March, 1982. 

Garrett, Johnny Frank: 17 at crime; white male; raoed and killed 
a seventy-six-year-old nun. 

Graham, Gary: 17 at crime; bfack male; robbed and murdered an 
adult male in May, 1981. 

Harris, curtis Paul: 17 at crime; black male; along with older 
brother, robbed and killed an adult male. 

~Pinkerton, Jay K.: 

• 

17 at crime; white male; raped and killed two 
_young white women in 1979-1980; convicted and 
sentenced to death; execution stayed by U.S. 
suoreme court on August 14, 1985, and on 
No~ember 25, 1985, each time only a few 
minutes or hours prior to scheduled execution. 
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As of December 20, 1985, a to~al cf thir~y-twc pe~sons are 0~
cdeath row ~or crimes.·commit~ed while under age eighteen. This 
-total of~hirty-two condemned persons under the typ~cal juve~i!e 
court age is less than at any time in recent history. In 

:December, 1983, thirty-seven of the 1,289 persons then on death 
-row (2.9%) had been under age eighteen at the time of their 
crimes. -In December, 198 4, t:he number '..Jas thirty-three of the 
1,464 persons then on death rm1 (2. 3%). In December, 1935, the 
number has fallen to thirty-two of the 1,642 persons now on dea~h 

_row ( 1. 9 % ) • 
Thus, even though the total death -::c•1 populatior. con~ir:ues 

to grow by about 175 persons each yea-::, t1e juvenile death row 
_population cont:inues to shrink. In 1984, only three such 
-juveniles were sentenced to death (Rushing in Louisiana, B-::c~n in 
North Carolina and Thompson in Oklahoma). Similarly, only three 

-juveniles were sentenced to death in 1935 (Ward in Arkansas, and 
-Livingston and Horgan in Florida). Generally, this steady 
decline in juvenile death sentences stems mostly from the 

-reluctance of prosecutors to bring capital cases and of ju-::ies ~o 
return capital sentences against juveniles. A large majority o~ 

.capital punishment states still legally authorize such juvenile 
death penalties but the criminal justice syst:em seems more and 

_more unwilling to impose them. 
The p:::'ac~ice of actually executing such juveniles has 

similarly declined to almost nil. Howeve-::, the execution in 
Texas of-Charles Rumbaugh on September 11, 1985, reminds us that 
the practice has not yet disappea-::ed. Rumbaugh had been only 
seventeen years old at the time of his cri~e but had reached the 

:-age of t•..Jenty-eight when he was finally executed, having spent 
almost ten years on death rc·.,; i:: Texas. Sm1th Carol ina i:".as 
scheduled- the execution of James Terr:,r Roach for January 10, 
1986. Like Rumbaugh, Roach was only seventeen at the time of his 
cri::me. 

As of December 20, 1985, a total of 1,642 persons are under a 
_-sentence o£ death and are imprisoned on the death rows of thi:::-t~·
t~o states. Of this total death ro~ population, thirty-two 
persons are on the death rows of sixteen states for crimes 
committed while under the age of eighteen. Altho~gh under the 

-typical age limit for juvenile court when they committed their 
crimes, some of them have been on death row for seven to nine 

.years and are now in thei-:: late t1.•enties. All thirty-two were 

.convicted and sentenced to death for the crime of murder. The 
-age, sex and ::-ace cha~acteristics of these thi:-~y-t~..;a persons 
are as follows: 

Age -at Time Sex of ?.cce of 
of Offense Prisoner P.:!:'":sor.e:-

age 15 = 4 male = 31 white = lS 
age 16 = 5 fer::a.le = 1 black = 16 
age 17 = 23 ta~al = 32 t.o~al = 32 
total = '32 

The 32 condemned juven1le of~e~ders are as follows: 
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Davis, Timot~y: 17 at crime; white male; rcped and murdersd a 
sixty-year-old woman in a small town grocery 
store. 

Jackson, Carnal: 16 at crime; black male; robbed and abducted ~r. 
and Hrs. Tucker, raped !1rs. Tucker and murdered 
them with shotgun; convicted and sentenced to 
death in November, 1981 

JI.RY.l'.NS.;S: 

Ward, Ronald: 

TLORIDll.: 

15 years and six months at crime: black male; killsd 
three white persons, twelve-year old male, seve!":t:;
two-year-old female and seventy-six-year-old fe~cle, 
also raping one of the females, in April 1985; 
convicted of murder and sentenced to death on 
September 20, 1985. 

Livingston,-Jesse James: 17 at crime; black male; shot and 
killed adult female store clerk durir.g 
robbery in February 1985; convicted in 
September and sentenced to death in 
October 2.985. 

Magill, Paul: 

·11organ, James: 

GEORGI.;: 

17 yea=s and lC mon~~s a~ crime; white male; 
kidnapped, raped and murdered twenty~five-year-old 
store clerk in Decenber, 1976; tried, convicted 
and originally sentenced to death in !1arch, 1977; 
sentenced vacated but resentenced·to death in 
1981. On death row for almost nine years. 

16 at crime; white male; sexually assaulted and 
murdered a sixty-six-year-old widcw in 1977; 
convicted and originally sentenced to death in 
1978: sentenced reversed twice but again 
sentenced to death on June 7, 1985. 

Burger, Christcp~er: 17 years and 8 months at crime; white :na~e; 
robbed, kidnapped, sodomized and drowned 
male cab driver in September, 1977; 
ccnvic~ed and sentenced to death bu~ 
sen~ence reversed; .death sentence 
subsecuentlv rei~posed. On death ro~ 
alreosi eig~~ yea~s. 

• 
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Buttrum, Ja:1ice: 17 yea~s and 8 mon~~s at cr~me; white female: 
assis~ed husband in raplng, =obbing and killi~; 
female adelt, stabbir.g ~er 97 times, in 
September, 1980: husband also convicted and 
sentenced to death but committed suicide. 

·High, Jose: 16 years and ll months at cri~e; black/hispanic 
male; kidnapped and killed eleven-year-old boy i~ 
July, 197 6; con•1 icted and ser.ter.ced to deatt-. in 
November, 1978. entence currently being 
reconsidered. On death row over seven years. 

Legare, Andrew: 

INDIANA: 

17 at crime; white male: escaped from Yo~th 
Development Center and burglarized and killed 
handicapped man in May 1977; convicted and 
originally sentenced to death; sentence reversed 
but resentenced to death. 

Thompson, J.ay: 17 at crime; white male; burglarized and murdered 
elderly couple in Pete:r-sburg, Indiana; convicted 
and sentenced to death in March, 1982 • 

. KENTUCY.Y: 

~stanford, Kevin: 

LOUISIAl1A: 

Prejean, Dalt-on: 

·Rushing, David: 

~Tri::1ble, .James: 
• 

17 at crime; black male; robbed, kidnapped, 
raped and murdered a young whit.e woman; 
cor.·vic~ed ar.d se~t:.er;ced tc death in Augus-t, 
19 6 2. 

17 at crime; black ~ale; shct and killed state 
t=ooper in July, 1977; convicted and sentenced 
to death in May, 1978. On death row for seven 
years. 

17 at crine; white male; ~ebbed and murdered cab 
driver; convicted and sentenced to death on 
tes~i~ony of acco::1plice. 

17 vea~s and a rno~~~s a~ c~i~e; white rnale: 
=a=~~' beat ~nd kllled a you~g white wo~an ~n 
:~iy, 1931; cc~vi=~ed ~~d sentenced to dea~h i~ 
~-!a::.-c~, 1982. 
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HISSISSIP?I: 

Jones, Lar::-:t: 17 at crime: black ::nale: ~ol:Cery of retail store 
•,yith two co-felons during which owner (l-IM in 70s) 
was killed on Dec. 2, 1974; convicted and 
sentenced to death in March 1975 but reversed on 
a9pea1; retried in December 1977 and again 
sentenced to death; sentence reversed by federal 
district court and affirmed by Fifth Circuit in 
September 1984; retrial uncertain. 

-Tokman, George: 17 years and 6 months at crime; whi~e male; 
robbed and killed an elderly black cab driver in 
August, 1980; convicted and sentenced to death 
in September, 1981. 

MISSOL'!H: 

-Lashley, -Frederick: 16 at cri~e; black male; robbed and killed 
his handicapped, fifty-five-year-old foster 
mother in April, 1981; convicted and 
sentence to death. 

NEW JERSEY: 

Bey, Marko: 

Bro•,yn, . Leon: 

17 years and 11 months at crime; black male; raped 
and killed two teenacre women in Anril, 1953; 
convicted and sentenced to death in September, 1983 

15 years and 9 months at crime; black male; along 
with older brother, raped and killed eleven-year
old black girl in September, 1933; convicted and 
sentenced to death in October, 198~. 

Stokes, Freddie Lee: 17 at crime; black male; robbed and murdered 
adult white male in December, 1981; 
convicted and sentenced to death in June 
1982; sentence reversed but resentenced to 
death. 

Thompson, toJayne: 

• 
15 at cri~e; white male; along with older 
bro=her and t~o others. kidnapped, beat and 
killed ex-b=~~her-in-law: con\·~cted and 
se~=enced ~a dea=~ in ~~e sp=-~~g o! 193~. 
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~ulisio, Joseph~ 

Hughes, Kevin: 

-SOUTH CAROLINA: 

15 a":. c::r-ime: ~..;h:.~e. nale; }:il~ed ~~.-10 ·..;t-.i'":.e 
children, a girl age 3 a~d a boy age '· in 
July, 1981; convicted and sentenced to death •
May, 1982. 

16 at crime; black male; raped and killed a nine
year-old girl in 1979; convicted and sentenced to 
death in March, 1981. 

-Roach, James Ter::-y: 17 years and 8 months at crime; white male; 
along with others he raped and killed a 
fourteen-year-old girl and killed her 
boyfriend in Oc~cber, 1977; confessed and 
was convicted and sentenced to death in 
December, 1977. On death row over eight 
years. Execution presently scheduled for 
January 10, 1986. 

TEXAS: 

-Burns, Victor Renay: 

Cannon, Joseph John: 

Carter, Robert A.: 

17 at crime; black male; with older brother 
and another friend, rcbbed and killed young 
factory worker. Sente~ce currently being 
reconsidered. 

17 at crime; white male; robbed and 
mu::-C..e:::ed ad•..1l t •..;o~an. 

17 at crime; black male; robbed and killed 
teenage female clerk at small store in June, 
1981; convicted and sentenced to death in 
!·larch, 1982. 

-Garret~, Johnny ?rank: 17 at crime; white male; raped and killed 
a seventy-six-year-old nu~. 

·Graham, Gary: 17 at c=i~e; bfack rr.ale; robbed and mu=dered an 
adult male in May, 1981. 

Harris, Curtis ?aul: 17 at crime; black male; along with older 
brother, robbed and killed an adult male. 

-=:_Pinker":.an, Jay 

• 

.. . 
r-. ' • 17 at crime; white male; raped and killed t~o 

young white women in 1979-1980; convic~ed a~d 
sentenced to death; execution stayed by U.S. 
Supreme Court on August 14, 1985, and on 
t!ovem=er 25, 1985, each ti~e only a few 
minutes or hcurs prior to scheduled exec~t:cn. 

6 

., . ~-., 
-" 

1 



• • 
• 

• 

• 



' ' 
REVIEW GRANTED 

On Jun~ 30. 1988. th~ court granted certJ•orari in the 
following 5000 Series cases: 

8'1-5666 HIGH v. ZANT 
Capital punishment - Age of accused. 

J Ruling below (High v. Ktmp, CA II, 819 F2d 988, 41 CrL 
;2221 (1987)): 

Imposition of capital sentence under Georgia death penalty 
statute. which permits imposition of death penalty on defen .. 
dants 17 years of age and older, on defendant who was 17 
years old at time crime was commilled does not violate Eighth 
and Fourteenth Amendment's prohibition against cruc1 and 
unusual punishment. 

Question presented: Docs execution of accused under age of 
18 at time of offense violate evolving standards of decency. and 
is it cruel and unusual punishment under Eighth and Four
teenth Amendment? 

Petition for certiorari filed 10/9/87, by Michael C. Garrell, 
of Augusta, Ga., and Bradley S. Stetler, of Burlington, Vt. 

87-6026 WILKINS v. MISSOURI 
Capital punishment - Age of accused. · 
Ruling below (Mo SupCt, 736 SW2d 409, 42 CrL 2033 

(1987)): 
Missouri death penalty statute docs not violate Eighth and 

Fourleenth Amendment's prohibition against cruel and unusu~ 
al punishment; rr::cord indicates that trial judge clearly consid~ 
ered aU mitigating factorS. including fact that defendant was 
J 6 years old at time crime was committed, before he imposed 
death sentence. 

Question presented: Does infliction of death penalty on 
person who is 16 at time crime was committed constitute cruel 
and unusual punishment prohibited _by Eighth and Fourteenth 
Amendments? 

Petition for certiorari filed 12/8/81, by Lew A. Komas, of 
Columbia. Mo .• and Nanty A. Mckerr~w. · 
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~ETTY MCGILLEN 
, ~" P~\ t.t ;:,~ YAhiMA col.lt<il¥ c~~nK 

• g(', JilL .c!. 
IN THE SUPERIOR COURT OF THE S-TATE OF WASHINGTON 

IN AND FOR Y AKI~:hmNTY 

STATE OF WASHINGTON. 

Plaintiff, 

VS. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 

:.~\HG1'C·I~ 

NO: 88-1-00428-1 

STIPULATION RE: FILING 
OF PRETRIAL MOTIONS 

COME NOW the attorneys for Defendant RUSSELL DUANE 
McNEIL, CHRISTOPHER T AIT and THOMAS BOTHWELL, and 
Prosecuting Attorney, jEFFREY SULLIVAN, and stipulate as 
follows: 

Following discussions between the parties concerning some 
of the pretrial motions which would be filed, the prosecution and 
the defense hereby agree as evidenced by their signatures hereto 
that it is in the best interest of justice that the hearing on pretrial 
motions be disposed of on two separate occasions. The parties 
agree that the motions concerning constitutionality of the death 
penalty and the 3.5 hearing should be conducted before the rest 
of the motions which will inevitably be filed. The reason for this 
agreement is that it is possible that the disposition of this first set 
of motions will considerably effect the number and types of 
motions which are subsequently filed. 

All parties therefore agree that the 3.5 hearing and the 
hearing on the motions concerning the constitutionality of the 
death penalty shall be conducted at the same time at the earliest 
convenience of the Court. The parties agree that the Defendant's 

STIPUCI\TION RE: FILING 
OF PRETRIAL MOTIONS 1 

57 
CHRISTOPHER TAIT 

Ar.DRNEY AND COUNSELOR A'T LA.W 
1 03 SOUTH THli=IO STREEl 

fAKlMA. WASHINGTON 98901 
TELER-lONE [509J 2t.!B-13tlE. 
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motions and points and authorities in these two areas shall be 
filed and delivered to the prosecutor no later than Wednesday, 
july 20, 1988 at 5:00p.m. The prosecuting attorney shall have 
until Monday, August 1, 1988 at 5:00p.m. to respond. After 
hearing on these matters the Court shall set a new briefing 
schedule for filing remaining defense motions which shall be not 
less than three weeks from the time of the dispositon of this first 
group of motions. 

DATED THIS \ V DAY OF JULY, 1988. 

~~T(A~ 
Of At~oc Defe:ant Mdleil 

THOMAS BOTHWELL 
Of Attorneys for Defendant McNeil 

~~fife~ 
Prosecuting Attorney 
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JUL 121988 . 
Roll No. 331 586 V 
amy MCGIUEN, YAKIMA COUI!TY CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, 

Plaintiff, 

VS • 

RUSSELL.DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) ________________________ ) 

No. 88-I-00428-1 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

The Court having considered the MOTION FOR ORDER 

APPROVING ATTORNEY AND PRIVATE INVESTIGATOR FEES AND EXPENSES, it 

is hereby: 

ORDERED that the following be paid by the appropriate 

Yakima County office forthwith: 

(1) The sum of $~773.?8payable to attorney CHRISTOPHER 

s. TAIT, 103 South Third Avepue, Yakima, WA, 98901; 
~S87-SO 

(2) The sum of ~ ~ey.50 payable to attorneys THOMAS 

BOTHWELL and PREDILETTO, HALPIN, CANNON, SCHARNIKOW & BOTHWELL, 

P. S. , 302 North Third Street, P. 0. Box #2129, Yakima, "IvA, 98907; 

and 

(3) ~e snm eE ~ 

1-0RDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

Sb 

payablQ.. to DIANA PABBEB j n 

L.AW OFFICES OF 
PRED1LETTO. HALPI:N, CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
:!102 N, 3RC ST,, P, 0. BOX 212~ ,!;:)"· 

YAKIMA, WASHINGTON 9S907-ZI.29 

TE.L. 246-1900 AREA. CODE 509 
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for Defendant McNeil 

2-0RDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

(__/' 
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I..A W OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL., P.S. 
302. N.. :JRD SIT., p. 0, I!IOX 2!29 

YAKIMA, WASHINGTON 98907-2129 
TEL.. :Z4B-1900 AREA COD!: 509 
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RECORD OF IIME 
CHRISTOPHER TAIT r\ ~ '.J :. 

TUNE 30, 1988 -:STATE vs. RUSSELL DUANE McNEIL 
_Yakima County Superior Court Cause No: 88-1-00428-1 

· s·~ JUi 1 Q "''' c· n(j U - -- I J •. l . 

DATE IN/OUT . McNeil Activity TIME 

6/1188 -out Prep Moti~ns< Rev}~}y1]MN Letter 6.00 
v•-'•· 

'
1 i li I~-~ (1 .. ,,,, ,, 

6/2/88 Out Travel to Wapato & Harrah, jail 
Conference 6.00 

6/3/88 In Court hearing-continuance & 
Additional Time 2.00 

6/3/88 Out jail Conference client 1.00 

6/6/88 Out Conf TAB, jail conf, present order 
Prepare order, motions 5.50 

6/7/88 Out Travel Topp, Lat "A", I'V TC. Ed, 
Conf jail, PC to jail, motions 6.00 

6_8.88 Out Motions. Office Conf JMN 6.00 

6/9/88 Out Visit Russ' ranch, conf jail, 
Reviewed JMN letter, Motions 4.00 

6/10/88 Out Long jail conf 1.50 

6111/88 -out Jail Conf. Office cons. DP .50 

6113/88 Out Conf, Judge, YSD, DP, motions 
Research 4.00 

6/14/88 -out Travel Ranch WIT AB & DP 4.00 

6/14/88 Out *40 miles at 22.5 cents = $9.00 ,. 

6/15/88 Out Motions, Research 3.00 

6/16/88 Out jail conf, review, motions 4.00 

-1-



- '\..,/ or 

: ... .! ' ..... 

• 

6/20/88 Out 

6/21188 Out 

6/22/88 Out 

6/22/88 Out 

6/23/88 Out 

_6/24/88 Out 

6/27/88 Out 

6/28/88 Out 

6/29/88 Out 

"6/30/88 Out 

• • 
Reviews crime lab reports 
Motions 

Travel Coulee City /I'V witness 

jail conf, I'V jeff B., review lab 
reports, Motions 

*311 Miles at 22.5 cents~ $69.98 

ConfDP 

Conf DP, I'V witness (Harrah, 

4.00 

8.00 

4.00 

1.00 

Wapato, Topp.) arrange meeting WI 
judge Gavin, Telephone Conf W /TAB 
RE: Lab & Forensic Expert 

Conf JG, Conf TAB, DP, Jail Conf Cl, 
Motions 

Conf DP I'V Wits (Harrah, Wapato) 
Review Video W /client 

Jail Conf 0, Conf DP, Motions 

(2) jail conf Client, Conf DP RE: 
Forensic Expert 

TOTAL Out-Of -Court Hours: 91.50 HOURS 

6.00 

5.00 

4.00 

4.00 

at $50.00 PER HOUR ~ $4.575.00 
TOTAL In-Court Hours: 2.00 HOURS at 
$60.00 PER HOUR ~ 
*351 miles at 22.5 cents per mile ~ 

TOTAL 

-2-

$ 120.00 
$ 78.98 
$4,773.98 

TAIT 
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13€TiY MCGILLgN 
YAKIMA COUNTYCLftRK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) ___________________________) 

MOTION 

No. 88-1-.0.0428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION FOR 
ORDER APPROVING ATTORNEY AND 
PRIVATE INVESTIGATOR FEES 
AND EXPENSES 

The undersigned attorney for the above-named Defendant, 

RUSSELL DUANE McNEIL, moves this Court for an order approving 

attorney's fees for defense counsel, and private investigator fees 

and expenses, for the month of June, 1988. 

This motion is made and based upon the record and file 

herein and the 

DATED this 1st day of July, 

for Defendant McNeil 

DECLARATION OF COUNSEL 

THOMAS BOTHWELL, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 

following is true and correct: 

I-DEFENDANT'S MOTION/DECLARATION RE 
PAYMENT OF ATTORNEY/INVESTIGATOR 

s_s 

LAW OFFICES OF 
PREDILETTO, HALPIN, CANNON. 

SCHARNIKOW & BOTHWELL, P.S. 
.:;102 N. 3R.D ST., P. 0. I!I.OX 2.129 

YAKIMA, WASHINGTON 96907-2.12.9 

'TI:!:L. 246-1900 AREA CODE 309 



• • 
1 

2 

3 The undersigned is one of the court-appointed attorneys 

4 for Defendant Russell Duane McNeil in the above-captioned cause. 

5 Attached hereto and incorporated by reference are 

6 statements of counsel and our private investigator for the month 

7 of June, 1988. 

8 SIGNED 

9 July, 1988. 
10 

~1 

12 

this 1st day of 

AS BOTHWELL 
~3 Attorneys for Defendant McNeil 
~t. I I I 
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2-DEFENDANT'S MOTION/DECLARATION RE 
PAYMENT OF ATTORNEY/INVESTIGATOR 

LAW OFFICES OF 
PREDILETTO, HALPIN. CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
30Z N . .:!IRD S'T,, P. O. BOX :Z1Z~ 

YAKIMA, WASHINGTON 98907-2129 
Tli:L. 248-1900 AREA CODE 509 
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Date: 

616188 

617188 
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6113188 
&>/r<l 
6127188 

6127188 
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• • 

S T A T E M E N T 
June 1988 Legal Services Rendered 

THOMAS BOTHWELL and PREDILETTO, HALPIN, CANNON, 
SCHARNIKOW & BOTHWELL, P.S. 

STATE OF WASHINGTON v. RUSSELL DUANE McNEIL, 
Yakima County Cause No. 88-1-00428-1 

Description: 

Meeting with Chris Tait and Dianna 
Parker 

Research 

Research 

Telep9one conv~sation with Chris Tait 
'fZJ 1'f ArlJ c. tt WI c r 't- .z>- ,!) 
~leeting with Chris Tait 

Neeting with Chris Tait and Dianna 
Parker 

File review 

TOTAL IN-COURT HOURS: 0.0 hours 
at $60.00 per hour: 

TOTAL OUT-OF-COURT HOURS: 7.75 hours 
at $50.00 per hour: 

TOTAL: 

Time: 

2.0 

1.0 

.5 

.25 
</.o 
.75 

1.0 

2.25 

$ -0-

087,.SO 
:381.55 

$ =='l!ll'i'.SB 

sa 7· SO 

'LAW O:FF1CE.S OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
302 N, :!IRD ST., P. 0. BO:X: 2.1251 

YAt::IM}t., WASHINGTON 98907-21.2.9 
'TE:L. 246-1900 AREA CODE 509 
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Roll No. 331. :176 [ 
BETTY. MCGILLEN, YAKIMA C.OITMTY CL~RK 

IN THE ~UPERIOR CC}.,l.J.RT Of THE STATE OF WASHINGTON 
tJtj JUlm ANifFGR ¥lKIMA coUNTY 

STATE OF WASHINGTON,' .:r:i; },' 

PtaMr1ft· 
' 

. ·J!.iRT) 
'~ .,iNGq~ 

vs. 

RUSSELL DUANE McNEIL, 

) 
) 
) 
) 
) 

Defendant ) 

NO: 88-1-00428-1 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY FOR INVESTIGATORY 
FEES AND EXPENSES 

The Court having considered the DEFENDANT'S MOTION for 
ORDER APPROVING PRIVATE INVESTIGATOR FEES and EXPENSES 
and attached Declaration of Counsel, now, therefore, 

IT IS HEREBY ORDERED that the following be paid by the 
appropriate Yakima County Office forthwith: 

( 1) The sum of $1,633.65 payable to DIANA G. PARKER, in 
care of the Office of Attorney Christopher Tait. 

DATED THIS ___3o_ DAY OF JUNE. 1988. 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AN"D EXPENSES 1 

' .L/ -5;_ 

CHRISTOPHER TAIT 
ATIORNEY ANO COUNSELOI=I A\ I.AW 

103 SOUTH THIRD STREET I 
YAKIMA, WASHINGTON 96901 

TELEPHONE f509]24B-13A-6 - i cr 
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CHRISTOPHER AIT 
Of Attorneys For Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 
FOR INVESTIGATORY FEES 
AND EXPENSES 2 

• 

CHRISTOPHER T AIT 
ATIOF=INEY AND COUNSELOR AT LAW 

103 SOUTH THIRD STREET 
YAKIMA, WASHlNGTO~J 98901 
TELEPHONE [509]248·1346 



...._. . .. ·~ . " . • • . -

RECORD OF TIME 
-lUANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

J)ATE IN/OUT McNeil Activity TIME 

6116/88 Out YSO, Conf CT, review history 
background, (MeN residences) 
Conf JMN 5.00 

6117/88 Out Conf CT. Prepare from background 
materials RE: residences, cons 
KM,consDE 2.00 

6/20/88 Out ]CS materials, jail conf cl, cons CS, 
Conf JMN, review evidence/lab 
reports 6.00 

6/21/88 Out Locate & I'V witnesses, Basin (D.C., 
B.S. 8.00 

6/22/88 Out Conf CT, jail conf Cli, I'V witnesses, 
(Wapato) D.E., I'V Witness]. Brown. 
Cons D.T. 6.50 

6/22/88 Out *21 miles at 22.5 cents = $4.73 * 

6/23/88 Out (3) conf JMN, cons Crime Lab, RE 
Evidence reports, locate W (HC, OP, 
MS MG) jail conf client, review history 
and background 6.00 

6/24/88 Out Cons crime la report, conf CT. I'V 
Witnesses (Wapato, Harrah, LC, Locate 
DS, NA, MC, Cons Katy Ross, TF, 
Philosophy Lab Reports, 6.00 

6/24/88 Out *41 miles at 22.5 cents = $9.23 * 

6/27/88 Out Conf CT. TAB, cons JG, purchase 
Prepare photo/evidence log, conf 
]MN 7.00 

-1-



.: .' ·y-. - • • 
6/28/88 Out Conf cr. prepare evidence log, 

I 'V witness (harrah) locate CR, 
(mother) I'V D. Lougee, jail conf, & 
review video 7.00 

6/28/88 Out *32 miles at 22.5 cents = $7.20 * 

6/29/88 Out Jail conf client, research media, 
prepare evidence materials, locate 
mitigation W (MS. H.C., cons B. Hittle) 3.00 

6/30/88 Out Conf CT, jail conf Cl, Conf JMN, cons 
Forensic Expert, research RE: Client 
Profile, review reports 8.00 

64.50 HRS at $25.00 Per Hour = $1,612.50 
94 Miles at 22.5 Cents Per Mile = $ 21.15 

TOTAL= $1,633.65 

Diana Parker -2-
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BETTY MCGILLEN 
YAKIMA GOUNTV g~~ .~ 

IN TIJE SUPERIOR COURT OF THE STATE OF.WASHINGTON 
., "-... IN AND FOR YAKIMA COUNI'r;"_ c.·· 

) . .'lU?.< 

STATEOFWASHINGTON, ) ~;..~1 c.;.n>!GTl•l. 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DEClARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 

MOTION 

COMES NOW the above-named Defendant, RUSSELL DUANE 
McNEIL, by and through his attorneys, and moves this Court for 
the authorization of payment for investigatory services. 

TIIIS MOTION is based upon the record and file herein and 
the accompanying DECLARATION OF COUNSEL. 

DATED THIS ~ 0 DAY OF JUNE, 1988. 

DEFENDANt'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 1 

cL~L CHRIS TOP T AIT 
Of Attorneys for Defendant 
McNeil 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

103 SOUT!-llHIRD STREET 
YAKIMA. WASHINGTON 98901 

TELEPHONE [509) 248-1346 
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DECLARATION OF COUNSEL 
CHRISTOPHER T AIT, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court-appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 
Diana G. Parker has been authorized to pursue investigatory 
services on behalf of the Defendant McNeil. An Order Authorizing 
Investigatory Services and Setting Rates was entered in the 
above-entitled cause and signed by the Honorable F. james Gavin 
approving said investigatory services and authorizing payment of 
her automobile mileage to be reimbursed at the rate of 22 1/2 
cents per mile. Diana G. Parker was further authorized to submit 
statements, through counsel, on or about the 1st and the 15th day 
of each month. 

Attached hereto and incorporated by reference for approval 
is the statement of Diana G. Paker for the private investigatory 
fees and expenses for her services from june 16, 1988 to june 30, 
1988, performed by her on behalf of the above-named Defendant, 
McNeil 

SIGNED AND DATED at Yakima, Washington, this 3" day of 
june L988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES2 

CHRISTOPHE T AIT 
of Attorneys for Defendant 
McNeil 

CHRISTOPHER T AIT 
ATIOR'\IEY AND COUNSELOR AT LAW 

103 SOUTH THI!=!D STFIEET 
YAKIMA, WASHINGTON 98901 

TELEPHONE (509] 2.:!8-13ol6 
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RECORD OF TIME 
DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 

·Yakima County Superior Court Cause No: 88-1-00428-1 

DATE INlOW McNeil Activity TIME 

6/16/88 Out YSO, Conf CT. review history 
background, (MeN residences) 
Conf JMN 5.00 

6/17/88 Out Conf CT. Prepare from background 
materials RE: residences, cons 
KM, cons DE 2.00 

6/20/88 Out JCS materials, jail conf cl, cons CS, 
Conf JMN, review evidence/lab 
reports 6.00 

6/21/88 Out Locate & I'V witnesses, Basin (D.C., 
B.S. 8.00 

6/22/88 Out Conf CT. jail conf Cli, I'V witnesses, 
(Wapato) D.E., I'V Witness j. Brown. 
Cons D.T. 6.50 

6/22/88 Out *21 miles at 22.5 cents = $4.73 * 

6/23/88 Out (3) conf JMN, cons Crime Lab, RE 
Evidence reports, locate W (HC, OP, 
MS MG) jail conf client, review history 
and background 6.00 

6/24/88 Out Cons crime la report, conf CT. I'V 
Witnesses (Wapato, Harrah, LC, Locate 
DS, NA, MC, Cons Katy Ross, TF, 
Philosophy Lab Reports, 6.00 

6/24/88 Out *41 miles at 22.5 cents = $9.23 ,. 

6/27/88 Out Conf CT, TAB, cons JG, purchase 
Prepare photo/evidence log, conf 
]MN 7.00 

-1-
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• • 
6/28/88 Out 

6/28/88 Out 

6/29/88 Out 

6/30/88 Out 

Drana Parker 

• 
Conf CT, prepare evidence log, 
I 'V witness (harrah) locate CR. 
(mother) I'V D. Longee, jail conf, & 
review video 

*32 miles at 22.5 cents = $7.20 

jail conf client, research media, 
prepare evidence materials, locate 
mitigation W (MS, H. C., cons B. Hittle) 

Conf CT, jail conf Cl, Conf JMN, cons 
Forensic Expert, research RE: Client 
Profile, review reports 

7.00 

* 

3.00 

8.00 

64.50 HRS at $25.00 Per Hour = $1,612.50 
94 Miles at 22.5 Cents Per Mile = $ 21.1 "i 

TOTAL= $1,633.65 

-2-



2 

3 

4 

5 

6 

7 

8 

}J U ~ c·, 

~"'~ li Uli I \~ 
a;,_d Mlcro filmed (1;}. • 
JU!H 61988 

,.,,...IQ 1':"'~'~.., No. ._..,.._.._. """"' .. ~ x 

McGILLEN, Y P.i'JMA C.OUIIT'I ClERK. 

'88 JUN 18 Prl Y 0? 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR YAKIMJ\.~uNTY.:, 1 '::_L~_,< <· 
_,, . ... L:.RI\ 01 

.:.i :COURT 
STATEOFWASHINGTON, ) mr 'SHINGTOll 

Plaintiff, NO: 88-1-00428-1 

9 : vs. 

) 
) 
) 
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1 1 
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RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY FOR INVESTIGATORY 
FEES AND EXPENSES 

THE COURT having considered the Motion for Order 
Approving Private Investigator Fees and Expenses and attached 
Declaration of Counsel, it is hereby: 

ORDERED that the following be paid by the appropriate 
Yakima County Office forthwith: 

( 1) The sum of $1,977.80 payable to DIANA G. PARKER, m 
care of the office of Attorney Christopher Tait. 

DATEDTHIS_lb_DAYOF ~L"-~'Q -r\988. 

,-'"\ ~ 
v 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY FOR 
INVESTIGATORY FEES AND 
EXPENSES 1 

t 

CHRISTOPHER TAIT 
ATIDANEY AND COUNSELOR AT !.AW 

103 SOUTH THIRD STRE'ET 
YAKIMA, WASHINGTON 98901 

TELEPHONE (509}248-1346 
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ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY FOR 
INVESTIGATORY FEES AND 
EXPENSES 2 
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CHRISTOPHER T AIT 
ATIORNEY AND COUNSELOR AT LAW 

103 SOUTH THIRD STREET 
YAKIMA, WASHINGTON 98901 

TELEPHONE {509] 248 1346 
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f~u;::; 
r. :::.· c· :lltilY MCG\\.lt\llcR 

YAI<IM1\· GOU NTY Cl. ... 

tJ/j Jljft_]R.. 
IN THE SUPERIOR COURT OF THE STATE OF W ASHING-rai<n 'i [!:; 

IN AND FOR YAKIMA COUNTY ::;· '-.' . , , -
. . --~~ii.~-0-

STATE OF WASHINGTON, ) l-:.t~i'< , o·; .~ouRr ' 
) ~~-1lfiGTolf 

Plaintiff, ) NO> 88-1-00428-1 
) 

vs. ) 
) 

RUSSELL DUANE McNEIL, ) DEFENDANT'S MOTION AND 
) SUPPORTING DECLARATION 

Defendant ) FOR ORDER APPROVING 
) PRIVATE INVESTIGATOR 
) FEES AND EXPENSES 

MOTION 

COMES NOW the above-named Defendant, RUSSELL DUANE 
McNEIL. by and through his attorneys, and moves this Court for 
the authorization of payment for investigatory services. 
This Motion is made and based upon the record and file herein 
and the accompanying DECLARATION OF COUNSEL. 

DATED THIS II) DAY OF JUNE, 1988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING PRIVATE 
INVESTIGATOR FEES AND 
EXPENSES 1 

CL~L-T~ 
CHRISTOPH~ T AIT 
Of Attorneys for Defendant 
McNeil 

CHRISTOPHER T AIT 
ATTORNEY AND COUNSELOR AT lAW 

1 O:J SOUTH THIRD STREET 
YAKIMA. WASHINGTON 9890, 

TElEPHONE 1509)248·1346 
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DECLARATION OF COUNSEL 

CHRISTOPHER T AIT, under penalty of perjury of the laws of 
the State of Washington, hereby certifies and declares that the 
followirlg is true and correct.: 

The undersigned is one of the court-appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 
Diana G. Parker has been authorized to pursue investigatory 
services on behalf of the Defendant McNeil. An Order Authorizing 
Investigatory Services and Setting Rates was entered in the 
above-entitled cause and signed by the Honorable F. james Gavin 
approving said investigatory services and authorizing payment of 
her automobile mileage to be reimbursed at the rate of 22 1/2 
cents per mile. Diana G. Parker was further authorized to submit 
statements, through counsel, on or about the 1st and the 15th day 
of each month. 

Attached hereto and incorporated by reference for approval 
is the statement of Diana G. Parker for the private investigatory 
fees and expenses for her services from june 1, 1988 to june 14, 
1988, performed by her on behalf of the above-named Defendant, 
McNeil. 

SIGNED AND DATED at Yakima, Washington, this IS day 
of .J"i>~"<a...- 1988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING PRIVATE 
INVESTIGATOR FEES AND 
EXPENSES 2 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

103 SOUTH THIRD STREEl 
YAKIMA, WASHINGTON 98801 

TELEPHONE [509) 248-1346 
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RECQRD OF TIME 
DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

-DATE IN/OUT McNeil Activity TIME 

_5/28/88 Out Jail conf client 1.00 

5131/88 Out Conf CT, ( 3) conf JMN, trace 
R. MeN, cons. SSA, cons SH 8.00 

6/1/88 Out Conf Ct, Conf JMN, read JMN, client 
history, cons (H. T, USS RE Thompson 
I'V NU Cons VH, Invest. (PLP info) 9.00 

6/2/88 Out Jail conf ct, conf Chief S., jail, 
cons, Erickson (Pace) cons, NH) 
NH I'V TC, LC 8.00 

6/2/88 Out *51 miles at 22.5 cents= $11.48 * 

6/3/88 -out Jail conf cl, conf JMN, VF, Conf Ct. 
I'V wit. jail 5.00 

6/6/88 .Out (2) Conf JlVIN, review documents for 
background, cons SH, conf CT, TAB, 
jail conf cl, cons D. Erickson 8.00 

6/7/88 -Out Prepare I'V schedule, cons, SSI, conf 
CT, jail conf CT, I'V Wits ED, TC, Helen 7.00 

6/8/88 Out Review test, read prior publicity, conf 
JMN, conf CT, background search, conf 
JMN 7.00 

6/9/88 Out Conf CT, (to Ranch), review evidence 
log, photos, client statement of facts 6.00 

6/10/88 Out Jail conf cl, jailer, Parker & return, 
conf Ct. review photos, jail conf 7.00 

6/10/88 Out * 17 miles at 22.5 cents = $3.83 * 

-1-



. . . 
• • • 

6/11/88 Out 

6/13/88 Out 

6/14/88 Out 

Diapa Parker 

• 
jail conf Cl 

YSO, review reports, Yak Herald, 
Inves, conf. Ct. read psych report, 
cons LM. 

.so 

6.00 

Conf CT. TAB, travel Topp, jail conf 
Cl, invest LM, YSO jail conf L.F., YPC 6.00 

78.50 HRS at $25.00 Per hour = 
68 Miles at 22.5 Cents Per Mile = 

TOTAL= 

-2-

$1,962.50 
15.30 

$1,977.80 



• 
!. JJ litt ·~ . " 

. JUN 1 1988. )lj. 
• 

I BETT 
1 'MfiMA loMucGJLLEN lite . 
2 NTYrtr- ~-~ .... 

3 . IN THE SUPERIOR COURT OF THE ST ATj;PI:'. WASHINGTON 

4 
IN AND FOR YAKIMA COU'N:!itr' iR 

. · Pr1 
5 STATE OF WASHINGTON, ) E.;· : 'i 0? 

) Y4 't .. ~·f.~:;:·~ 6 

1 Plaintiff, 
a 

9 
vs. 

) NO: 88-'i SQQ428etlR' Op 

) ·• ~f:tt{ r ora-. ) ~ 

) ORDER AUTHORIZING 
10 RUSSELL DUANE McNEIL, ) PAYMENT BY YAKIMA COUNTY 
11 

12 

13 

14 

15 

16 

17 

) 
Defendant ) 

The Court having considered the DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION FOR PAYMENT OF BILL, now, 
ther~fore, 
. , I IT IS HEREBY ORDERED that the $3,505.49 billing be paid 

18 

19 I 
forthwith to: KEVIN B. MCGOVER!J. Ph.D., 1225 N.~. !vl~!_:_ray Rpac$,~ " 
Suite 214, Portland, OR 97229. e,__)M ~ g CJiAM.. (~ :!;; 1>-e.. 1/V.ifl,-&. 

DATEDTHIS {Co DAYOF]UNE,1988. _j;j::"- C\h. tvb ·--. _) 
20 

21 I 
22 

23 

24 

25 PRESENTED BY: 
28 

:: :1 \1.-,i,k; \~ 
CHRIS TOPER T AIT 

29 

30 

31 

32 

33 

3-41 
I 

Of Attorneys For Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 1 

c/ i 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOi=l AT LAW 

103 SOUTH THIOO STREET 
YAKIMA. WASHINGTON 98901 

TELEPHONE \509)248-1.3.:.6 
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• 
.5 

6 

7 

8 

9 

10 ' 

11 

12 

13 

1. I 

15 I 
15 

17 

18 

19 

20 

21 

22 

23 

2• 

25 

26 

27 

28 

29 

30 

31 

32 

33 

• • 
• 

'88 JUfJ 18 Pfl y 02 
IN THE SUPERIOR COURT OF THE ST ATE.OF WASHINGTON 

IN AND FOR YAKIM>k;COlJN1:X:f;~{~'0 c. 
::, ._ - ·.OURT ' 

STATE OF WASHINGTON, ) YAK!,;;,, '-->HHIGTOii 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR PAYMENT OF BILL 

COMES NOW CHIRSTOPHER T AIT, one of Defendant's court
appointed attorneys herein, and moves this Court for an order 
authorizing payment of the bill of KEVIN B. MCGOVERN, M.D., (a 
copy ofwhich is attached hereto) be paid forthwith by the 
appropriate Yakima County Agency. 

THIS MOTION is based upon the files and records herein, 
and upon the attached DECLARATION OF COUNSEL. 

DATED this ----ll._ day of ju~~t9~8.. _ 

1 • am\sroPH1~\ti {A 
} nJ. }J lf: 1 '""'"'-· Of Attorneys for Defendant McNeil jl ... ,.. ~...:; ,f~""' 4 

,.J! JUN 1 ~ 19f:;J) L; 
-, BErry · ~ 
41(tMA coffCGfLL£N 

Nry f'l,. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR PAYMENT OF BILL 1 

CHRISTOPHER TAIT 
ATTORNEY tlNO COUNSELOR AT LAW 

103 SOUTH Tt·IIRO STREET 
YAKIMA. WASHINGTON 98901 
TREPHONE \509]248·'\346 

q 

I 
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10 

11 
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15 

15 
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19 

20 
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23 

24 

25 

25 

27 

28 
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31 
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• • 

DECLARATION OF COUNSEL 

OIRISTOPHER T A IT, under penalty of perjury of the laws of 
the State of Washington. hereby certifies and declares that the 
following is true and correct: 

The undersigned is one of the court-appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. Mr 
McNeil is indigent and unable to pay for the expenses of his 
defense. 

The $3.505.49 billing of KEVIN B. MCGOVERN. M.D., is for a 
purpose previously authorized by this Court. The attached 
current billing is for services rendered by KEVIN B. MCGOVERN 
from April 28, 1988 through june 9, 1988, and consists of records 
review, initial evaluations, legal reports and costs. ~~ 

SIGNED AND DATED at Yakima, Washington, this "1' day 
of june, 1988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR PAYMENT OF BILL 2 

OIRISTOP TAIT 
Of Attorneys for Defendant McNeil 

CHRISTOPHER TAIT 
ATTOt:lNEY AND COUNSELOR AT lAW 

103 SOUTH THIRD STREET 
YAKIMA. WASHINGTON 98901 

TELEPHONE [5091 2.C8-1346 



,. . ,.., .. -- . . .. •• 
CHRIS TATE 

NAME: TOM BOTHWELL ATTY 'S · ;,··!. 
for Russell McNeil 

FILE 

-ADDRESS 

EMPLOYER 

- RESP. 

-DATE 

r 

L 

DATE 

4-28-88 

5-2-88 

5-3-88 

5 2-88 
5 14 88 

6-9-88 

TEL. NO. 

·REF. BY 

s.s.• 

KEVIN B. MCGOVERN 
1225 NW Murray Rd. 
Suite 214 
Portland, OR 97229 
(503) 644-6600 

-·· 

, ..... ,,~~~,, V<r,NA; 1 
PROFESSIONAL S!!:RVICE CHARGES 

Travel Exoenses 156.00 
Mileage 60 X 21¢ - 12.60 
Hotel 47.69 
Parkin a 7.00 
Review Clinical 
Materials 1 hr 120.00 
Travel to YakJ.ma 
Meetings with Attvs, 
Review Clinical Mate ials 
Clincial Interviews 
12 hrs. 1440.0 
Meetinas with Attvs 
Clinical Interviews 
Travel to Portland 
10 hrs 1250.0 
Lunch 11 ?0 
Review Files: McNeil 
Psu. test Results 
2.5 hrs <00.00 
'1'~1 rnn.,,:;-,;:-;;; 

'" with Leaal Counsel 
Comnutorized Test Sc rina 
and Sundrv 100.00 
Review Psv. Test 
Results .5 hr 60.00 

... 

• 
•' 

'l 

CREDIT~ BALANCE 

156.00 
168.60 
216.29 
223.29 

343.29 

1783.29 

"1033.29 
<044.4q 

<<44.4q 

3444.49 

3504.49 

PLEAS!: PAY LAST AMOUNT IN THIS COLUMN 6 



• 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR YA~~ fJu&J ~ "
.,IIJ~ 1:4 11W8 

STATE OF WASHINGTON, 

Plaintiff 
vs 

1-fcNEIL, Russell 

Defendant 

88 1 428 1 No. ____________________ _ 

THE ABOVE ENTITLED CASE has been set for trial 

MONDAY 9/12/88 9·00 am. 
(Day) (Date) !Time) 

Non-Jury HEARING Jury ___________ ,No. Days ___ ,__ ____ _ 

-TYPE OF ACTION PRE-TRIAL HEARING 

JEFFREY SULLIVAN 
HOivARD HANSEN 

Attorney for Plaintiff(s) 

PRE-ASSIGNED TO 
JUDGE GAVIN 

THOMAS BOTHWELL 
CHRIS TAIT 

Attorney for Defendant(s) 

SUPERIOR COURT ADMINISTRATOR 

COPY RECEIVED BY _______________________ DAT.._ ___ _ 



• 
~~rt ~~ ~ ~ '\i . ("~ I" V'!_ 

IN THE SUPERIOR COU,r,.c)'l: l"+i'E S'li!ttE A ~I tTON 

IN AND'EGR YA~~ <fQil~ -==< 

STATE OF WASHINGTON, 

Plaintiff 
vs 

McNEIL, Russell 
Defendant 

BEiTY MCGILLEN 
YAKIMA COUNTY CLERK 

No. 88 1 428 1 
RESET 

THE ABOVE ENTITLED CASE has been set for trial 

MONDAY 10/3/88 9:00 a.m. 
(Day) (Date) (Time) 

Non-Jury ______ Jury 12 TRIAL No. Days _____ _ 

TYPE OF ACTION AGR. 1 ° 1-'lURDER/ AGG. AGR. 1 o }lURDER 

JEFFREY SULLIVAN CHRIS TAIT 
HOWARD HANSEN THO}~S BOTHWELL 

Attorney for Plaintiff(s) Attorney for Defendant(s) 

PRE-ASSIGNED TO SUPERIOR COURT ADMINISTRATOR 
JUDGE GAVIN 

COPY RECEIVED BY DATt:._ ___ _ 

1! 
---
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STATE OF 

VS. 

RUSSELL 

•• 
, db JUN 8 P!'l .1 

f'i .· 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

WASHINGTON, ) 
) No. 88-1-00428-1 

Plaintiff, ) 
) ORDER AUTHORIZING PAYMENT 
) BY YAKIMA COUNTY 
) 

DUANE McNEIL, ) 
) 

Defendant. ) 
) 

The Court having considered the DEFENDANT'S MOTION AND 

SUPPORTING DECLARATION FOR PAYMENT OF BILL, now, therefore, 

IT IS HEREBY ORDERED that the $200.00 biJ.J.ing be paid 

forthwith to: HENRY H. DIXON, JR., M.D., 2250 N.W. Flanders 

DATED this day of June, 1988. 
Street, Suite #103,7"ort nd, OR, 97210. 

F. J 
t 

Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

{J- I 

,. f .... ~. . . . 
~ ·::·-~_; ;:;:: 

.. J 
' ,. ' 

:. 

JUN 10 1968 

L.AW OFFICES OF 
PREDJLE"'ITO, HALPIN. CANNON. 

SCHAR:NIKOW & BOTHWELL. P.S. 
30::Z N, 3RC '$T,, P, 0. BOX Zt.ZSI 

YAKIMA., WASHINGTON 98907-2129 
TEt.. 248-1900 AREA Coer: 509 
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STATE OF 

vs. 

RUSSELL 

• • 
P."c- · I:... :::. j ~< ::_ -· 

.- 38 JUN 8 PrJ 3 1 y 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

WASHINGTON, ) 
) 

Plaintiff, ) 
) 
) 
) 

DUANE McNEIL, } 
) 

Defendant. ) 
} 

No. 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR PAYMENT ...OF B-I-L-2. ,;---- -, 

'('".... ..., .;· - ' .. 
....... ~· 

.... -·' . :- ...... ,..: .. 
-: t'..l. ~ ' 

·( 
> 

' ' .• ~..:1 

MOTION 

COMES NOW THOMAS BOTHWELL and 

SCHARNIKOW & BOTHWELL, P .s., of attorneys for the above-named 

Defendant, RUSSELL DUANE McNEIL, and moves this Court for an order 

that the bill of HENRY H. DIXON, JR., M.D., (a copy of which is 

attached hereto} be paid forthwith by the appropriate Yakima 

County agency. 

This motion is made and base 

herein and the below DECLARATION OF CO 

DATED this 8th day of 

record and file 

T BOTHWELL 

1-DEFENDANT 'S 
FOR PAYMENT 

0 A orneys for Defendant McNeil 

MOTION/DECLARATION 
OF BILL 

1
~ 

L.AW OFFICES OF 
PREDILETTO, HALPIN. CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
302. N. 3RC ST,, P, 0. BOX 2.12.9 

YAKIMA, WASHINGTON 98907-2129 
TI!L. 248-1900 A~ COCE 509 
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• • 
DECLARATION OF COUNSEL 

THOMAS BOTHWELL, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 

following is true and correct: 

The undersigned is one of the court-appointed attorneys 

for Defendant Russell Duane McNeil in the above-captioned cause. 

Mr. McNeil is indigent and unable to pay for the expenses of his 

defense. 

The $200.00 billing of HENRY H. DIXON, JR., M.D., is for 

a purpose previously authorized by this Court. The attached 

current billing is for Dr. Dixon on May 12, l 

1988, and consists of an initial eva of Mr. McNeil. 

SIGNED AND DATED at Yakima 

June, 1988. 

I I I 

2-DEFENDANT'S MOTION/DECLARATION 
FOR PAYMENT OF BILL 

day of 

Defendant McNeil 

L.AW OFFICES OF 
PREDILETTO. HALPIN, CANNON. 

SCHARNIKOW & BOTHWELL. P.S. 
30Z N. :JRD ST., P. O. BOX 2.129 

YAKIMA, WASHINGTON 98907-.2.129 
TEL. 248·1900 AREA CoDE: 509 



• • 
Henry H. Dixon, Jr., M.D. 

2250 N.W. Flanders 
Suite 103 

Portland OR 97210 
541 26 -r802 

rhomas Bothwe II, ATTorney 
P.O. Box 2129 
Yakima WA 98901 

Acct /1: 586X1 
Professional services for f!Ussell McNei I 

DATE: 

Apr 30 -88 
Apr 30.88 

PLACE: CPT 

May 12-:88 3 90801 
May 23.88 

DESCRIPTION 

Statement Sent 
Balance Forward 600.00 
lni t ial Evaluation 
Resp Person Pay 

• 

CHAfl6ES 

i:OD.OO 

Past due: 30 DAYS 
0.00 

60 DAYS 
0.00 

90 DAYS 
0.00 

1:?.0 DAYS 
0.00 

May 31 88 

CflEDITS 

600.00 

BALANCE 
200.00 

Questions? Cal I 227-1787 between 9:30-5:00, Man & Thurs ONLY 



.. • 
Henry~~- Dixon, .Jr., M.D. 

22bD N.W. Flanders 
Suite 103 

Portland OR 97210 
54 "I 26 7802 

l"homa~ Elothwei!, Attorney 
1'.0. Box 2129 
>"ak i rna VIA :98907 

J\(:c:t #: b86XI 
Pro·lc:;~<lonal services "for Russel I McNei I 

DA IE 

Apr 30 c88 
Arr _j(J :ss 
May 12 -ee 
May 23 88 

Pl. ACE: CPT 

3 8080"1 

OI::SCRIPTIOIII 

Statement SHn"l 
Balance Forward 600.00 
Initial Evaluation 
Resp Person Pay 

• 

CHARGES 

200.00 

P<,st (iue: :10 DAYS 
0 " il (J 

60 DAYS 
0.00 

90 DAYS 
0.00 

120 DAYS 
0.00 

l 

May 31 88 

Cflf.DITS 

1300.00 

BALANCE 
2CJO.OC< 

Quest rons? Cal; 2?"/--1787 betwe-en 9:30--5:00, Mon & Thurs ONLY 
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-· ,. 

STATE OF WASHINGTON, ) i. -,, 
) 

Plaintiff, ) NO: 88-1-00428-1 
) . . " 

vs. ) : '. ·r •: .' 

) SCHEDULING ORDER 
RUSSELL DUANE McNEIL, ) 

) 
Defendant ) 

THIS MATTER coming on regularly for heraring, and the 
Court having considered the arguments of counsel, the written 
waiver of trial time limits signed by Defendant, and the record 
and file herein, therefore, it is hereby ORDERED as follows: 

( 1) The previously scheduled trial date of july 11, 1988, at 
9:30 a.m., is hereby stricken and this cause is set for trial on 
Monday, October 3, 1988, at 9:30 a.m. 

(2) The deadline by which the Defendant, through counsel, 
must file all pre-trial motions is july 29, 1988, at the hour of 
5:00p.m. 

(3) The deadline by which the Plaintiff must respond to 
Defendant's pre-trial motions is August 19, 1988, at the hour of 
5:00p.m. 

( 4) The deadline by which the Defendant, through counseL 
must file his reply motions and/or memorandum is August 26, 
1988, at the hour of 5:00 p.m. 

(5) A pre-trial hearing will be held beginning on 
September 12, 1988, at the hour of 9:00a.m., and it is further 

SCHEDULING ORDERl 

/-/J/ 
I I 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOFI AT lAW 

103 SOUTH THIFD. STREET 
VAKIMA, W.O.SHINGTOr.J 98G01 

TELEPHONE (509)248 ,346 

1
'.1\ 

I . 



1 

2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

• • 
ORDERED. ADJUDGED, AND DECREED that if defense counsel wish to 
give any evidentiary material to the defendant in jail, they must 
first allow the jail administrator or his designee to screen said 
materials. If the jail administrator of his designee has any 
objection to said materials being shown to defendant, then the 
Court shall examine said materials in camera and issue such 
orders as are necessary and appropriate. No evidentiary matters 
shall be delivered t~ defendant for overnight review. 

DATED THIS DAY OF ]UNE, 1988. 

c \\ 
'• 

F.] 

PRESENTED BY: 

20 Of Attorneys for Defendant McNeil 
21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

THOMAS BOTHWELL 
Of Attorneys for Defendant McNeil 

Approved; Notice of 
Pre~entment waived: 

,hi:· ('(.ttf'{{_/ (,.<S:.~~ 
Of Attorneys for laintiff 

SCHEDULING ORDER2 

CHRISTOPHER TAIT 
ATIORNEY ANO COUNSELOR AT LAW 

103 SOUTH THIOO STRE.E':'" 
YAKIMA. WASHINGTON 98901 

TELEPI-!0/\:E {5091 248-1346 
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4 

5 

6 

7 

8 

• 
SL'FERIO:I COURT OF WASHINGT'O~l FOR 

., 

.STATE OF ¥iASB INGTON, 

v. 

Plaintiff·,: . .-, 
'- . -· . ; -. "; ~ 

Defendant (s). 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. fg' -1._- Oc 4 £.. J'- .1 

I'IAIVER OF TRL~ TI.t-'3 LilUTS 

9 I, '/) · P• .eQQ \tl\r<-~Jl). \ , a defendant in this case, 
a:ckno...,le~ I have been fully advised by my attorney of the 

10 -trial ti1:1e limits of Criminal Rule 3. 3, as ame:ndec. 

11 

12 

13 

" ,., 

15 

16 

li 

lB 

19 

20 

21 

22 

23 

24 

25 

I ~as arrested on this case on 

I w-Jderstand that I have a right to trial within the time noted 
in Criminal Rule 3. 3, as amended, and I ~_y_e up that right and 
:consent to a t:dal date of lu "' 3- ~ 

DATED: 

WAIVER OF TRIAL TI!.ffi LIMITS 

Defenaant 

Defendant's La~yer 

JUN ·, 1988 

,. 
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-$BETTY MeG I LLE 

YAKIMA COUNTY G~ ·R~ 
.... ..... ,,: ', 1 ~ r 

IN THE SUPERIOR COURT OF THE ~ST ATE'OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, ) 
·,) 

Plaintiff, ) 
) 

vs. ) 
) 

RUSSELL DUANE McNEIL, ) 
) 

Defendant ) 

MOTION FOR CONTINUANCE 
OF TRIAL DATEl 

1( 

' ' ' • I 

NO: 88-1-00428-1 

MOTION FOR CONTINUANCE 
OF TRIAL DATE 

CHRISTOPHER TAIT 
ATIOF=INEY AND COUNSELOFI AT LAW 

1 0:3 SOUTH THIRD STREET 
'f A.K\MA. WASHINGTON g8St01 

TELEPHONE [509)248-1346 
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STATE OF WASHINGTON 

COUNTY OF YAKIMA 

) 
)ss. 
) 

• 

CHRISTOPHER T AIT, being first duly sworn upon oath, 
deposes and states: 

I am one of the co-counsel appointed to represent the 
above-named Defendant. 

My co-counsel, Thomas A. Bothwell, is out of Yakima on 
vacation, and is not scheduled to return until the evening of june 
6, 1988. 

On Friday, May 27, 1988, the Prosecuting Attorney for 
Yakima County filed a notice which indicated his intent to seek the 
death penalty in this case, and also in the case of State v. Rice. 

Until that date, none of the attorneys involved in this case 
knew whether we were actually involved in a death penalty case. 
I met with Mr. Sullivan personally on Thursday, May 26, 1988, 
and he indicated to me at that time that he had not made a final 
decision regarding the death notice. 

We now have 6 business days before the deadline set by the 
Court for filing of pre-trial motions. That is simply not enough 
time. My review of similar cases in this jurisdiction, and in other 
states, shows that the preparation and argument of pre-trial 
motions is one of the most important aspects of the case. Some 
authorities recommend filing as many as 55 motions before trial. 
his will obviously necessitate continuing the pre-trial date of june 
20, 1988. 

It is therefore respectfully requested that the Court extend 
the trial date currently set on july 11, 1988. 

MOTION FOR CONTINUANCE 
OF TRIAL DATE2 

CHRISTOPHER TAIT 
AITO~EY AND COUNSELOR AT LAW 

1 03 SOUTH THIRD STREET 
YAKIMA. WASHINGTON 9B9m 

TELEPHONE (509) 248-1346 
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l t{ 
DATED this day of june, 1988. 

lfu:#{AI~ 
SUBSCRIBED AND SWORN to before me this ~day of 

june, 1988. 

MOTION FOR CONTINUANCE 
OF TRIAL DATE3 

Q<l c~ ~ J 9. /1,/J 6a__ 
NOTARY PUBLIC and for the 
State of Washington, residing 
at Yakima. 

CHRISTOPHER TAIT 
AITORNEY AND COUNSELOR AT LAW 

1 OJ SOUTH THIRD STREET 
YAK1t.4A, WASHINGTON 98901 
TELEPHONE [509] 248-,346 
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BETTi' MCGILLEN 
NIIKIMA COUNTY OL~RI\ 

IN THE SUPERIOR COURT OF THE STAT~,OF WASHINGTON 
IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

MOTION FOR ADDITIONAL 
TIME WITHIN WHICH TO FILE 
PRE-TRIAL MOTIONS 

COMES NOW DEFENDANT, RUSSELL DUANE McNEIL, by and 
through his counsel Christopher Tait, and moves the court for the 
entry of an order granting additional time within which to file 
pre-trial motions. 

THIS MOTION is based upon the files and records herein, 
and upon the affidavit of Defendant's Counsel, attached hereto. 

DATED THIS 1.~ DAY OF jUNE, 1988. 

cL~L(. 
CHRISTOPH~ T AIT 

MOTION FOR ADDITIONAL 
TIME WITHIN WHICH TO FILE 
PRE-TRIAL MOTIONS 1 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSELOR AT LAW 

1 OJ SOUTH THIRD STREET 
YAKIMA. WASHINGTON 98901 

TREPHONE [509) 248-1346 
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STATE OF WASHINGTON 

COUNTY OF YAKIMA 

) 
)ss. 
) 

• 
Attorney for Defendant 

CHRISTOPHER TAIT, being first duly sworn upon oath, 
deposes and states: 

I am one of the co-counsel appointed to represent the 
above-named Defendant. 

My co-counsel, Thomas A. Bothwell, is out of Yakima on 
vacation, and is not scheduled to return until the evening of june 
6, 1988. 

On Friday, May 27, 1988, the Prosecuting Attorney for 
15 

1 Yakima County filed a notice which indicated his intent to seek the 
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death penalty in this case, and also in the case of State v. Rice. 
Until that date, none of the attorneys involved in this case 

knew whether we were actually involved in a death penalty case. 
I met with Mr. Sullivan personally on Thursday, May 26, 1988. 
and he indicated to me at that time that he had not made a final 
decision regarding the death notice. 

We now have 6 business days before the deadline set by the 
Court for filing of pre-trial motions. That is simply not enough 
time. My review of similar cases in this jurisdiction, and in other 
states, shows that the preparation and argument of pre-trial 
motions is one of the most important aspects of the case. Some 
authorities recommend filing as many as SS motions before trial. 

It is therefore respectfully requested that the Court extend 
the deadline currently set on june 13, 1988 to july 29, 1988. This 
will obviously necessitate continuing the pre-trial date of june 20, 
1988, and the trial date of july 11, 1988. I am filing a motion to 
continue the trial date along with this motion. 

MOTION FOR ADDITIONAL 
TIME WITHIN WHICH TO FILE 
PRE-TRIAL MOTIONS 2 

CHRISTOPHER TAIT 
ATTORNeY AND COUNSELOR AT LAW 

103 SOUTH THIFO STHE:ET 
YAKIMA. WASHINGTON 98901 

TELEPHONE (509]248-1:346 
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~ 
DATED this (.: day of june, 1988. 

d.:.,~~~ 
CHRISTOPH T AIT 

SUBSCRIBED AND SWORN to before me this...<. roj? day of 
june, 1988. 

MOTION FOR ADDITIONAL 
TIME WITHIN WHICH TO FILE 
PRE-TRIAL MOTIONS 3 

CJr A{~~~~/d:~*"~tfa 
State of Washington, residing 
at Yakima. 

CHRISTOPHER T AIT 
AITDRNEY AND COUNSELOR AT LAW 

103 SOUTH THIRD STREET 
YAKIMA. WASHINGTON 98901 

TELEPHONE [509) 248-1345 
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WASHINGTE MAY 2 71988 = 

• • 
IN THE SUPERIOR COURT OF THE''STATE OF 

IN AND FOR THE COUNTY OF YAKIMA 
.. Ji) /1j,;..'!H 

,, i :"? .-,[11 . 

·'·' .(! 'tt.; BEl'T:l: McGIUEN.YAX!MACOII Gl_> 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RO:SSELL DUANE McNEIL, 

Defendant. 

.) 

') 

) 
) 
) 
) 
) 
) 

NO .• ; 88-1-00428-1 
'. ;' '·-

NOTICE OF SPECIAL 
SENTENCING PROCEEDING 

I, JEFFREY C. SULLIVAN, duly elected Prosecuting Attorney for 

Yakima County, Washington, do hereby give notice to the defendant 

RUSSELL DUANE McNEIL, of my intent to invoke the special sentencing 

proceeding to determine whether or not the death penalty should be 

imposed since I believe that there are not sufficient mitigating 

circumstances to merit leniency. 

DATED this 27th day of May, 1988. 

Notice accepted and 

co~~ eceiv_e_d __ =~-----

Defendant 

q~c~~ ~ C. SULLIVAN 
Prosecuting Attprney 

:/0 
~~ 

) 
i -
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'8& rlhV P Al'1 1' '1 S '41(;/rt-4 f 4/cq;, 
IN THE SUPERIOR COURT OF THE ~TATE OF \V ASHINGlfttiilr~p/ 

IN ANDEFOR YAKIMA COUNTY £.Q,;-

STATE OF WASHINGTON, ·,·t.;\ry · 
) 

Plaintiff, ) 
) 

vs. ) 
) 

RUSSELL DUANE McNEIL, ) 
) 

Defendant ) 
) 
) 
) 

NO: 88-1-00428-1 

ORDER AUTHORIZING 
PAYJ\1ENT BY YAKIMA 
COUNTY FOR INVESTIGATORY 
FEES AND EXPENSES 

THE COURT having considered the Motion for Order 
Approving Private Investigator Fees and Expenses and attached 
Declaration of Counsel, it is hereby: 

ORDERED that the following be paid by the appropriate 
Yakima County Office forthwith: 

( 1) The sum of $2,120.15 payable to DIANA G. PARKER, in 
care of the office of Attorney Christopher Tait. 

DATED THIS __t:j_ DAY OF 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY FOR 
INVESTIGATORY FEES AND 
EXPENSES 1 

\J\1\AM 1988. 
'I' 

c/: 

CHRISTOPHER TAIT 
ATTO!=lNEY AND COUNSE'LOI=I AT LAW 

103 SOUTH THIRD STFi'EET 
YAKIMA, WASHINGTON 98901 

TELEPHONE [509] 2~9-1346 
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•. • . . . . i'.fJq, 11£r~~ I~ 1/Jse fll!@ 

IN THE SUPERIOR COURT OF THE STATE OF W~~~ 
IN AND FORY AKIM.A ,C,:OUNW ly c. ~iff 

c,t:, I'JR'i !.' 1 h;., -'- . ';:_ lEQ,t 

STATE OF WASHINGTON, ) 
,.... ) • - ~ .-J ;~ fJ ·: 

Plaintiff, . ) NG» 88-1-00428-1 
·1 A .I . ) r;:t1GTt' • 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 

MOTION 

COMES NOW the above-named Defendant, RUSSELL DUANE 
McNEIL, by and through his attorneys, and moves this Court for 
the authorization of payment for investigatory services. 
This Motion is made and based upon the record and file herein 
and the accompanying DECLARATION OF COUNSEL. 

DATED THIS ___t{_DAY OF MAY, 1988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING PRIVATE 
INVESTIGATOR FEES AND 
EXPENSES 1 

1~~!tL~ 
Of Attorneys for Defendant 
McNeil 

CHRISTOPHER TAIT 
ATTORNEY AND COUtJSELOA AT lAW 

103 SOUTH THIRD STREET 
YAI<ItAA. WASHINGTON 98901 

TELEA-IONE [5091248·1346 
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DECLARATION OF COUNSEL 

CHRISTOPHER T AIT, under penalty of perjury of the laws of 
the State of Washington, hereby certifies and declares that the 
following is true and correct.: 

The undersigned is one of the court-appointed attorneys for 
Defendant Russell Duane l\1cNeil in the above-captioned cause. 
Diana G. Parker has been authorized to pursue investigatory 
services on behalf of the Defendant McNeiL An Order Authorizing 
Investigatory Services and Setting Rates was entered in the 
above-entitled cause and signed by the Honorable F. james Gavin 
approving said investigatory services and authorizing payment of 
her automobile mileage to be reimbursed at the rate of 22 1/2 
cents per mile. Diana G. Parker was further authorized to sub mit 
statements, through counsel, on or about the 1st and the 15th day 
of each month. 

Attached hereto and incorporated by reference for approval 
is the statement of Diana G. Parker for the private investigatory 
fees and expenses for her services from May 1, 1988 to May 15, 
1988, performed by her on behalf of the above-named Defendant, 
McNeil. ~ 
\~D AND DATED at Yakima, Washington, this 11 day 

of ~~ , 1988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING PRIVATE 
INVESTIGATOR FEES AND 
EXPENSES 2 

~k:~ ~RTAIT 
Of Attorneys for Defendant 
McNeil 

CHRISTOPHER TAIT 
ATTOI=lNEY AND COUrlSELOR AT LAW 

1 03 SOUTH THIRD STREET 
YAKIMll,, WASHINGTON 98901 

TELEPHONE [509) 248-1346 
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PRESENTED BY: 

CHRISTOPH R T AIT 
Of Attorneys for Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY FOR 
INVESTIGATORY FEES AND 
EXPENSES 2 

• 

CHRISTOPHER TAIT 
ATIOFINEY AND COUNSELOR AT LAW 

103 5C•UTH THIRD STREET 
YAKIMA, WASHINGTON 98901 
TELEPHO~JE (509] 248-13415 



•: . . • • 
RECORD OF TIME 

DIANA PARKER STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause No: 88-1-00428-1 

·nATE IN/OUT McNeil Activity TIME 

5/2/88 Out To Airport, to Wapato w/Dr 
MeG, to ropp w/Cr Dr MeG, Conf 
w/Cr, Conf w/drMcG, Review tape 
review statements; transport Dr 
Conf Dr MeG & cr 10.50 

5/3/88 Out Conf CT; Conf DS,; Conf MDL; 
Cons SM; Conf JM; Conf MDL 
Conf Dr; Conf CT,DRMcG 8.25 

514188 Out Conf cr; jail conf Cl, I'V wits 
Wapato, Harrah, Conf Mr. Ep; 
rs; I'V Wits (DS, I'V Wit (ES) 9.50 

_5/4/88 *34 miles at 22.5 cents= $7.65 " 

_5/5/88 Out Conf r AB;Conf K. Ham; Conf ]Me 
Conf CT; research/ 1 d WLrs, 
SSide, ropp, Harrah, Conf 
Erickson, (2) Cons LP, review 
Statements/record, I'V Ed D, Dr 8.00 

_5/6/88 Out Conf ]Me, Conf cr; I'V est, record 
Statements SL, DC Conf V. Arm, 
Con P, I 'V A Me, Conf MD, Cons 
Pace, Cant Kit Sheriff Office 7.50 

_5/9/88 Out I'V Wits (DC, BS) Basin area, 9.00 

5110/88 Out Conf cr. review tape, I"V wits, 
Wap M. DeL, M. Ch, V. Arm, 
(2) jail conf cl, ent 9.00 

5/11/88 Out Conf cr. r AB, Conf ]Me, Cons 
LP, Conf MDL, review background 
for clletter to jCS 8.00 



• 
5/12/88 Out 

5/13/88 Out 

• 
Conf Cf; conf JMc, I'V Wits, 
Harrah LC, PC 

Conf Cf, jail conf C1 (2) Conf JMc, 
Prepare backgrd material for social 
History, Conf w /MeG & Cf 

84.50 HRS at $25.00 Per Hour = 

34 Miles at 22.5 cents per mile 

8.00 

6.75 
84.50 

$2,112.50 
7.65 

TOTAL $2,120.15 
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I 1,,0 ' 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, ) 
) No. 88-1-00428-1 

Plaintiff, ) 
) ORDER AUTHORIZING PAYMENT 

vs. ) BY YAKIMA COUNTY 
) 

RUSSELL DUANE McNEIL, ) 
\ 
' Defendant. ) 
) 

The Court having considered the DEFENDANT'S MOTION AND 

SUPPORTING DECLARATION FOR PAYMENT OF BILL, now, therefore, 

. 0/Vi IA}e. ~"\l'DD2.{vW ~'2... ' -~ 
IT IS ..Y[EREU.RDE4CD" ~hat the $600,00 ffli 1. ng ,be paid 

forthw~th to:/\~EN'R~ • _D :kim, JR.(} t:if:. 22~ •• Flanders 

Street, Suite *103, Po~and, OR, 97210. 

DATED this ~ day of May, 1988. 

~ n 
F. 

PRESENTED BY: 

GJjfL,-/ 
THOMAS BOTHWELL 
Of Attorneys for Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

I 

L.AW OFFICES OF 
PREDILe.-n"O. HALPIN. CANNON. 

SCHARNIKOW & BOTHWELL. P.S. 
302. H. 3RD 8T., P. 0. I!IOX :R.t29 

YAKIMA, WASHINGTON 98907-2.12St 
TEL. 2.46·1900 ARU COCE 509 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) ___________________________ ) 

MOTION 

No. 88-1-00428-1 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR PAYMENT OF BILL 

COMES NOW THOMAS BOTHWELL and PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S., of attorneys for the above-named 

Defendant, RUSSELL DUANE McNEIL, and moves this Court for an order 

23 that the bill of HENRY H. DIXON, JR., M.D., (a copy of which is 

24 attached hereto) be paid forthwith by the appropriate Yakima 

25 County agency. 

26 
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28 
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36 

This motion is made and based upon the record and file 

herein and the below DECLARATION OF COUNSEL. 

DATED this 4th day of May, 1988. 

N~-
THOMAS BOTHWELL 
Of Attorneys for Defendant McNeil 

I-DEFENDANT'S MOTION/DECLARATION 
FOR PAYMENT OF BILL 

LAW OFFICES OF 
PREDILEliO, HALPIN, CANNON. 

SCHARNIKOW & BOTHWE!..l.., P.S. 
:!02. N. 3RD ~ •• P. 0. BOX 2.t29 

YAKIMA, WASHINGTON 96907-2129 
TEL. 248-1900 AREA <:oDE 509 
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DECLARATION OF COUNSEL 

THOMAS BOTHWELL, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 

following is true and correct: 

The undersigned is one of the court-appointed attorneys 

for Defendant Russell Duane McNeil in the above-captioned cause. 

Mr. McNeil is indigent and unable to pay for the expenses of his 

defense. 

a 

The $600.00 billing of HENRY 

purpose previously authorized by 

H. DIXON, JR., M.D., is for 

this Court. The attached 

current billing is for services rendered by Dr. Dixon from April 

5 through April 13, 1988, and consists of records review, initial 

evaluation and legal report. 

SIGNED AND DATED at Yakima, Washington, this 4th day of 

May, 1988. 

THOMAS BOTHWELL 
Of Attorneys for Defendant McNeil 

I I I 

2-DEFENDANT'S MOTION/DECLARATION 
FOR PAYMENT OF BILL 

L.A.W OFFICES OF 
PREDILETTO. HALPIN. CANNON. 

SCHARNIKOW S: BOTHWELL. P.S. 
302 N. ::IRD ST., P. 0. POX 2129 

YAKIMA, WASHir.IGTON 98907-2129 
TE:L. 248-1900 AR&A. CoDE: 509 
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. ~ • 
Henry H. Dixon, Jr., M.D. 

2250 N.W. Flanders 
Suite 103 

Portland OR 97?10 
541 26 780?. 

Th:omas BoH1we II, Attorney 
f'.O. Box 2128 
VaJ<ima WA 98907 

Acct #: .:.586X1 
Professrona/ services for Russell McNei I 

DAlE 

Apr 5 88 
Apr 13 38 
Apr 13 -8"8 

PLACE CPT 

:~ perhr 
3 90801 
3 90889 

DESCRIPTION 

Review of Records 
Initial !::valuation 
Report/Legal 

• 

CHARGES 

200.00 
250.00 
"150.00 

Past due: 30 DAYS 
0.00 

GO DAYS 
0.00 

90 DAYS 
0.00 

120 DAYS 
0.00 

Aor 30 88 

CREDITS 

BALANCE 
600.00 



• • 
LA\'1 OFFICES OF 

PREDILETTO. HALPIN, CANNON, 
SCHARNIKOW & :E!O):'HWELL, P.S. 

!... 5: ~REC:o!LETTC 

WILI-I .... t-1 L. H,t.LPIN 

GCJMER L CANNU~J 

Wt>.' - SCHARNIK:)\'1 

THO~i,.,.S BOTHWE.LL 

May 3, 1988 

3C•2 NC·F'TH THIRD STR!:ET 

~OST OFFICE BOY. 2129 

SERGEANT BRIDGETTE COUETTE 
Sergeant in Charge of Transportation 
Yakima-county Jail 
lll North Front Street 
Yakima, WA 98901 

Dear Sgt. Couette: 

RE: PRISONER: 

AREA CODE 509 

248-1900 

RUSSELL McNEIL 

I am writing to confirm that arrangements can again be made to 
transport Mr. McNeil to the Portland office of Dr. Dixon for a 
10: 30 a.m. appointment on Thursday, May 12. By previous 
correspondence, I have given you Dr. Dixon's address and phone 
number. 

I hereby ask you to designate below, if you would confirm that 
arrangements can and will be made to transport Mr. McNeil to Dr. 
Dixon's office for an appointment to commence at 10:30 a.m. on 
Thursday, May 12. We would estimate that Dr. Dixon would be done 
with Mr. McNeil within four hours th~ eafter. 

Thank you for your continued 

OMAS BOTHWELL 

TB:sld APPROVED: 

cc: Chris Tait 
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IN THE SUPERIOR COURT '{Olil ·THE STA¥EJl~oF WASHINGTo'Oif 
IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL-DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) ___________________________) 

No. 88-1-00428-1 

ORDER DIRECTING TRANSPOR
TATION BY YAKIMA COUNTY 
SHERIFF AT PUBLIC EXPENSE 

THIS MATTER coming on regularly for hearing this day upon 

DEFENDANT'S MOTION FOR ORDER DIRECTING TRANSPORTATION BY YAKIMA 

COUNTY SHERIFF AT PUBLIC EXPENSE, to the Portland, Oregon, offices 

of Dr. Henry H. Dixon, Jr., for psychiatric evaluation, and the 

Court being fully advised in the premises, now, therefore, 

IT IS HEREBY ORDERED that the Yakima County Sheriff shall 

transport the Defendant, RUSSELL DUANE McNEIL, to and from the 

Portland, Oregon, offices of Dr. Henr.f H. Dixon, Jr., at such 

times as shall be arranged by counsel, with the advice and consent 

of the Yakima County Sheriff's Office. 
. ..--

DATED th1s ~day of May, 1988. 

BY: . 
/ 

Defendant McNeil 

ORDER RE TRANSPORTATION 
AT PUBLIC EXPENSE 

LAW OFFICES OF 
PREDILElTO, HALPIN. CANNON. 

SCHARNIKOW & BOTHWELL, P.S. 
:J02 N. 3RC ST., P. O. I!!OX 212.9 

YAKIMA, WASHINGTON 98907~2129 
TI!:L. 248-1900 AREA COOE: '50S. 
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IN THE SUPERIOR COURT OF THlf~TATE OF WASHINGTON 
IN AND :FoR. THE cO'uN-TY- oF YAKIMA 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) _________________________ ) 

No. 88-1-00428-1 

DEFENDANT'S MOTION FOR ORDER 
DIRECTING TRANSPORTATION BY 
YAKINA COUNTY SHERIFF AT 
PUBLIC EXPENSE 

COMES NOW the above-named Defendant, RUSSELL DUANE 

McNEIL, by and through his attorneys, and moves this Court for the 

entry of an order directing the Yakima County Sheriff to transport 

Defendant McNeil to the Portland, Oregon, office of Dr. Henry H. 

Dixon, Jr., for psychiatric examination, at the time, place and 

manner -described by the accompanying letter of counsel, Thomas 

Bothwell. 

This motion is made and based upon the record a_I}d· file 

herein. 

DATED this 3rd day of May, 

MOTION EOR ORDER 
RE TRANSPORTATION 

BOTHWELL 
orneys for Defendant McNeil 

L.AW OFFICES OF 
PREDILETI"O, HALPIN. CANNON. 

SCHARNIKOW & BOTHWELL. P.S. 
302 N. 3RD ST., P. 0. BO)( 2.129 

YAKIMA, WASHINGTON gs907-2129 
TE:L.. 248-1900 ARl!:A CODE 309 
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Roll No. 3R.7 ZQfV?f 
BETTX McGILLEN, YAKIMA COUNTY CLER'' 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

WASHINGTON, ) 
) No. 88-1-00428-1 

Plaintiff, ) 
) SCHEDULING ORDER 
) 
) 

DUANE McNEIL, ) 
) 

Defendant. ) 
) 

THIS MATTER coming on regularly for hearing, and the 

19 Court having considered the arguments of counsel, waiver of time 

20 limits by Defendant, and the record and file herein, therefore, it 

21 is hereby ORDERED as follows: 
22 (1) The previously scheduled trial date of May 2, 1988, 

23 should be and hereby is stricken and this cause is set for trial 

24 on July-11, 1988, at 9:30 a.m. 

25 (2) The deadline by which the Defendant, through 

26 counsel, may indicate a defense by reason of insanity is extended 

27 to M~y 20, 1988. 
28 ( 3) The deadline by which the prosecutor's office may 

29 give notice of intent to request the death penalty against this 

30 Defendant is extended to May 27, 1988. 

31 (4) The deadline by which Defendant, through counsel, 

32 may submit information to the prosecutor, to be considered by the 

33 prosecutor relative to the decision to request the death penalty, 

34 is May 20, 1988. 

35 

:i6 

I-SCHEDULING ORDER 

.J/ 

L.A W OFFICES OF 
PREDILETTO, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
'302. N. 3RO S't'., P. 0. BOX. 2.t2.'3 

YAPi:IMA, WASHIHGTOJII 9B!il07-212.9 
TEL, 2.48-1900 AREA Cool!. SOP 
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(5) A pre-trial hearing is scheduled for June 20-21, 

1988. 

(6) Pre-trial motions and documents in support thereof 

should be filed on or by June 13, 1988. Responses thereto should 

be filed on or 

DATED 

by June 

this 

16, 1988. 

$ day of 

THOMAS 
Of Atto Defendant McNeil 

APPROVED; NOTICE OF 
PRESENTMENT WAIVED: 

. .// 1j~-
'" I '~..:. I'/(./ ~".:z_,_,,__.-· / ~ ... (. ... /' tc ~ c. ~ 

Gf Attorneys for Plaintiff 

I I I 

2-SCHEDULING ORDER 

1988. 

LAW OFFICES OF 
PREDILETI"O, HALPIN, CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
:302. N, 3RD ST., P. 0. BOX 2.12.9 

YAKIMA, WASHINGTON 98907-212.9 

T.EL.. 248-1900 AREA COD~ 509 
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,; . .-;1_\~GIOr : JUF.I 
. IN THE SUP.J!:RIOR COti·RT OF TE!ElG~~ATE OF WASHINGTON 

IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, ) 
) No. 88-1-00428-l 

Plaintiff, ) 
) ORDER AUTHORIZING PAYMENT 

vs. ) BY YAKIMA COUNTY 
) 

RUSSELL DUANE McNEIL, ) 
) 

Defendant. ) 
) 

The Court having considered the MOTION FOR ORDER 

APPROVING ATTORNEY AND PRIVATE INVESTIGATOR FEES AND EXPENSES, it 

is hereby: 

ORDERED that the following be paid by the appropriate 

22 Yakima County office forthwith: 
23 

24 
(1) The sum of $2,960.00 payable to attorney CHRISTOPHER 

s. TAIT, 103 South Third Avenue, Yakima, WA, 98901: 

( 2) The sum of $1,052.50 payable to attorneys THOMAS 
26. BOTHWELL and PREDILETTO, HALPIN, CANNON, SCHARNIKOW & BOTHWELL, 
27 

28 

29 

30 

P.S., 302 North Third Street, P.o. Box #2129, Yakima, WA, 98907: 

and 

( 3) The sum of $2,089. 85 payable to DIANA PARKER, in 

31 I I I 
32 

33 

34 

35 

36 

1-0RDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

LAW OFFICES OF 
PREDILETTO, HALPIN. CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
:!02 N. 3RD S'T,, P. 0. BOX 2.1%9 

YAKIMA, WASHINGTON 98907~.2129 

TE:L. 248-1900 ARE;A. CODE !509 

q 
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5 care of the office of attorney Christopher s. Tait. 

6 DATED this ~ day of May, 1988. 
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PRESENTED BY: 

r;t~~ELL 
Of Attorneys for Defendant McNeil 
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2-0RDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

' v' 

LAW OFFICES OF 
PREDILETI'O, HALPIN. CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
:102. N, 3RD 1ST., P. 0. BOX 2.t:t9 

YAKIMA, WASHINCilTON 98907-2129 

T!:L. 248-1900 AR£#1. CoDE 509 
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-IN THE SUPERIOR COURT OF THEi!inATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, ) 
) No. 88-1-00428-1 

Plaintiff, ) 
) DEFENDANT'S MOTION AND 

VS. ) SUPPORTING DECLARATION FOR 
) ORDER APPROVING ATTORNEY AND 

RUSSELL- DUANE McNEIL, ) PRIVATE INVESTIGATOR FEES 
) AND EXPENSES 

Defendant. ) 
) 

MOTION 

The undersigned attorney for the above-named Defendant, 

RUSSELL DUANE McNEIL, moves this Court for an order approving 

attorney's fees for defense counsel, and private investigator fees 

and expenses, for the month of April, 1988. 

This motion is made and based upon the record and file 

herein and the below DECLARATION OF 

DATED this 2nd day of April, 

Defendant McNeil 

DECLARATION OF COUNSEL 

THOMAS BOTHWELL, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 

followin£ is true and correct: 

I-DEFENDANT'S MOTION/DECLARATION RE 
PAYMENT OF ATTORNEY/INVESTIGATOR 

o/f 

L.AW OFFIC~ OF 
PREDILETTO. HALPIN. CANNON. 

SCHARNIKOW & BOTHWELL, P.S. 
:302 N. :JRD ST., P. 0. BOX Z!Z9 

YAKIMA, WASHINGTON 9890':1-2 12liil 
T!!:L. 248-1900 AREA. Cool!. !509 
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• • 
The undersigned is one of the court-appointed attorneys 

for Defendant Russell Duane McNeil in the above-captioned cause. 

Attached hereto and incorporated by reference are 

statements of counsel and our private investigator for the month 

of April, 1988. 

SIGNED AND DATED at Yakima, Washington, this 2nd day of 

April, 1988. 

I I ! 

2-DEFENDANT'S MOTION/DECLARATION RE 
PAYMENT OF ATTORNEY/INVESTIGATOR 

Defendant McNeil 

l-AW OFFICt::S OF 
PREDILETTO. HALPlN. CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
302. N. 3RD ST., P. 0, BOX 2.12~ 

YAICMA, WASHING;TON 98907-.2129 
Tl!t.. 248-1900 AREA <:ODE 509 
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L, :;:, PB.E:::•!LETTO 
WILLIA,.1 L. HALPIN 

G•J~E.~ L. CA.NtiON. 

WM. T;-SCHARNif''=.•'.'.' 

THU~A5 BOTHWELL 

ATTORNEY: 

RE: 

Date: 

4/2/88 

4/4/88 

4/4/88 

4/4/88 

4/4/88 

4/4/88 

4/5/88 

4/8/88 

4/ll/88 

4/ll/88 

• • 
LAW OFFICES OF" 

PREDILETTO, HALPIN, CANNON, 
SCHARNIKOW & BoTHMr};;l;.:J;..:.f'.S . 

.302 NORTJ-1 THIRD 5TF'1EE:7 

POST OFFICE: eo:.: 2129 

s 
April 1988 

-'- ~-

·~n 
'-'· 

TEI..EF'~-tONE 

ARE:JI. CODC:: 509 

2413-190G 

THOMAS BOTHWELL and PREDILETTO, HALPIN, CANNON, 
SCHARNIKOW & BOTHWELL, P.S. 

STATE OF WASHINGTON v. RUSSELL DUANE McNEIL, 
Yakima County Cause No. 88-1-00428-1 

Description: Time: 

Conversation with Sheriff Doug Blair; 
confirmed travel arrangements .25 

Phone call to Sgt. Couette regarding 
transportation .25 

Phone call to Dr. Dixon's office; phone 
call from Judge Gavin; re-call Dr. 
Dixon's office .5 

Letter to Sgt. Couette .25 

Telephone conversation with susan Hahn .25 

Meeting with client (to & from jail) 1.0 

Telephone conversation with Dianna 
Parker .25 

To jail, to meet and discuss case 
with Sgt. Couette .5 

COURT: Ex-parte meeting with Judge 
Gavin .5 

Telephone conversation with Chris Tait .25 



.. 

Date: 

4/11/88 

4/12/88 

4/12/88 

4/12/88 

4/12/88 

4/12/88 

4/13/88 

4/13/88 

4/13/88 

4/13/88 

4/13/88 

4/15/88 

4/20/88 

4/20/88 

4/21/88 

• • 
Description: Time: 

Telephone call to Dr. Dixon's office, 
confirming 4/13/88 visit with client .25 

Hand-deliver note to Sgt. Couette 
(copy of court order) .25 

Telephone call to Dr. Dixon .25 

Meeting with Chris Tait and Dianna 
Parker 1.25 

COURT: Hearing (waiver of speedy 1.0 
trial; extension of time re insanity 
defense and prosecutor's notice of 
request for death penalty) 

Meeting with client (at jail) .5 

Memo to file (re conversations .25 
with experts) 

File review 2.0 

Meeting with Chris Tait, Dianna 1.25 
Parker, Susan Hahn 

Letter to Dr. McGovern .25 

Memo to file (re meeting with Chris 
Tait, Dianna Parker, susan Hahn) .25 

Conversation with Wes Raber .5 

Telephone conversation with Chris Tait .25 

Telephone conference call with Chris 
Tait and Dr. Dixon .5 

Confirming motel and travel arrange
ments for Dr. McGovern; letter to Dr. 
McGovern .25 



Date: 

4/22-23188 

4126188 

4128188 

I I 

• • 
Description: 

Meetings with Chris Tait 

Research 

Telephone call to Dr. Dixon's office; 
letter to Dr. Dixon: letter to Dr. 
McGovern 

TOTAL IN-COURT HOURS: 1.5 hours 
at $60.00 per hour: 

TOTAL OUT-OF-COURT HOURS: 19.25 hours 
at $50.00 per hour: 

TOTAL: 

Time: 

3.0 

4.25 

.75 

$ 90.00 

962.50 

$1,052.50 



·. • • 
RECORD OF TIME 

CHRISTOPHER TAIT 
. STATE vs. RUSSELL DUANE McNEIL 
Yakima County Superior Court Cause Nd:t8~'if.lt0~4~f 1;; an 
DATE _IN/OUT McNeil Activitv ---.: 

4111/88 Out 

4/12/88 In 

4/12/88 Out 

4/13/88 Out 

A/14/88 Out 

4/15/88 Out 

4118/88 Out 

4/19/88 Out 

4/20/88 Out 

A/21188 Out 

.4/21/88 Out 

-C:n.:.;,. o::
YSO, jail conf w/client;.revi~~,RT, 
Statements "To,. 

Pre-trial Motions 

Record jail conf; review records 
Conf w /Dr. B./Conf with I AB 
(2) jail conf w /client 

Interview witnesses; review file 

Conf w I counsel 

Conf SHL, JCS, TAB, DP; conf 
wit LP (3) 

Conf JCS, DP; jail conf client w /DP 
Review new statements 

Travel to Topp, interview wits; 
Conf DP; review reports, tape 
of Rice 

Conf Dixon. TAB. SLH, DP, re-
view tape of Rice Statements of LC; 
RE: Sickenberger; review Rice 
Tape again. 

Conf w/DP; review new reports; 
Conf w /Gavin; see video; YSO; re
view reports (new & old) 

Conf wIT AB; review statements; 
Confw/jM 

-1-

TIME 

2.50 

1.00 

2.00 

9.00 

3.50 

3.50 

5.00 

5.50 

5.00 

4.00 

4.00 



, • • CHRISTOPHER TAIT (Page 2) 

4/26/88 Out 

4/27/88 Out 

4/28/88 Out 

4/29/88 Out 

Jail conf; Conf w I JM; review reports; 
Tape ofLC 

Interview wits - Travel to Topp. & 
Wapato 

Jail Conf; conf w /SLH, RH; review 
car photos 

jail Conf; review photos 

TOTAL IN-COURT HOURS: 1.00 

4.00 

4.00 

2.50 

3.50 

at $60.00 per hour = 60.00 

TOTAL OUT-OF-COURT HOURS:SB.OO 

at $50. oo per hour = 2, 900. oo 

TOTAL $2,960.00 

• 

-2-



. . • • . . . , . 

RECORD· OF TIME 
DIANA PARKER STATE vs. RUSSELL DUANE McNEIL AprH 30 1988 

-Yakima County Superior Court Cause No: 88-1-00428-1 

DATE IN/OUT 
ub f'IA1

: 

M&Neil A&!iVi~ 
~ I I: .. Ll·, 

TIME 

4115188 Out LD Conf CS, (2)llinf Aff T. LD 
MD., CONF w ICf. iGQNp w IVF, 
Conf .;'j,{;?H ~ f~~~fl-ted LP Notes 7.50 

4116199 Out Conf wiVA, (2) Conf w/cr 1.00 

4118188 Out Conf w IBH, Review Statements, Conf 
w /DE, research criminal record (Rj) 
YSO, Conf wiCT, JS, jail Conf wlclient 7.75 

4119188 Out Review Tape, Review New Statements 1.00 
4119188 Out ConfwiDE, ConfwML, Sj & BH, Conf 

wiCT, Interviewed Witnesses 7.00 

4/20/88 Out Conf w ICT conf w I ]M, review tapes, 
Conf w I ]M, telec. CT, TAB, Dr. D., re-
view tapes 8.00 

4/21188 Out Conf wiCT, review v'1deo, I'V witness, 
Conf JM, telephone Conf BZ Licenses, 
Liquor Cont Bd, school, background, 
checks, conf CT. Govern, jail conf wl 
client 8.00 

4122188 Out I'v KH, cant YSO, review record, 
Investigate check of crim records, 
Conf w /VF, conf w I ]M, LD, conf 
wiDan H, Conf LKS, background re-
search, cons Harr GS 6.75 

4125/88 Out Confw/CT, review DP materials for 
investigative tools, I'V wit's (TC, NC) 
Review statements 8.00 

;$. 

4125188 Mileage * 12 miles at 22.5 cents = $2.70 • 
·4126188 Out Review tape recordings YSO, 

-1-



- ,. 
• ·_ Diana Parker Recor~f Time continued • • • , • 

Conf JMN (all afternoon), conf Cf, 
Confw/VF 6.50 

4./27/88 Out 

4/27/88 Mileage 

4/28/88 Out 

4/29/88 Out 

Review tapes, take notes, cons YPD 
Conf w /Cf, Cons CS, cons MD, Conf 
w/VF 

*54 miles at 22.5 cents = S 12.15 

Conf Cf (2) jail conf w/client, YSO 
Conf VF, Conf Cf, Cons McC, Conf 
w /R MN, review photos 

Conf Cf, Conf JMcN, Cons MDL, 
jail conf w/client 

6.50 

* 

8.00 

7.00 

83.00 HRS at $25.00 Per Hour = $2,075.00 
66 Miles at 22.5 cents per mile = 14.85 

TOTAL $2,089.85 

• 

-2-
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IN THE SUPERIOR CO,Y!!JflF THE STATE:t)f:_W~SHLN.GTON ·• •. c'·, 

IN AND FOR YAKIMA COUNTY 
- . APR 2 5 1988 

.- tlB AP~ 25 AI'' R 5n 
.. 

STATE OF HASHINGtoN, 
:,: .. 

Plaintiff YAKil-1 · 
vs 

McNEIL, Russell 

Defendant 

··:...~.:Hi', 0~ 

'~ ~J lj ,:.:1 
.· .1i ,!,JT01-i 

:. ~ .. ;·•r ~ i'H; ! ':" • ' 

YAKIMA GOUNT'f"GLERK 

88 l 00428 l No. ____________________ __ 

- THE ABOVE ENTITLED CASE has been set for trial 

}lONDAY JUNE 20, 1988 9:30 a.m. 

(Day) (Date) (Time) 

Non-Jury __ H_E_A_R_I_N_G~Jury _______ No. Days ___ 3_D_A_Y_S __ 

TYPE OF ACTION PRE TRIAL CONFERENCE - JDG. GAVIN 

JEFFREY SULLIVAN 
HOWARD HANSEN 

Attorney for Plaintiff(s) 

THOMAS BOTHII'ELL 
CHRIS TAIT 

Attorney for Defendant(s) 

SUPERIOR COURT ADMINISTRATOR 

COPY RECEIVED BY ____________ DAT"-----

/ \ .. / 
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J f and 'Micro filmed , 

~ APR 2 2 1988 ~ " 
Roll No. 326 693 ['t-" 
BETIY McGillEN, 'i'~~~IMA GOUNTl' lERK 

r!4/titl1f,S:tlPERIOR COURT OF THE STATE OF WASHINGTON 
.·. . - ' IN :A.NlJFOR YAKIMA COUNTY 

~t.o .
c.. '. 

6 I STATEOEiWASHINGTON, 
YAr.r•·. ·OUt<;-

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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28 
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31 

32 

33 

34 

..... :Pi~~t:i1r:o;· 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

NO: 88-1-00428-1 

ORDER AUTHORIZING 
PAYMENT BY YAKIMA 
COUNTY FOR INVESTIGATORY 
FEES AND EXPENSES 

THE COURT having considered the Motion for Order 
Approving Private Investigator Fees and Expenses and attached 
Declaration of Counsel, it is hereby: 

ORDERED that the following be paid by the appropriate 
Yakima~County Office forthwith: 

( 1) The sum of $2,556.21 payable to DIANA G. PARKER. m 
care of the office of attorney Christopher TaiL 

DATEDTHIS~%-AYOF APRIL,1988 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY FOR 
INVESTIGATORY FEES AND 
EXPENSES 1 

CHRISTOPHER TAIT 
ATIOI=iNEY AND COUNSELOR .O.T LAW 

TELEPHONE [509]2.48-1 '3.:15 
'fAKIMA. WASHINGTON 98901 ) 

103 SOUTH THIRD STRE:E7 ~ 
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34 

• 
PRESENTED BY: 

CLkkL 
CHRISTOPHE;! AIT 
Of Attorneys for Defendant McNeil 

ORDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY FOR 
INVESTIGATORY FEES AND 
EXPENSES 2 

• 

CHRISTOPHER TAIT 
ATTORNEY Af'JO COUNSELOR O.T LAW 

103 SOUTH THIRD STREET 
YAKIMA, WASHINGTON 98901 

TELEPHONE [509) 248·1346 
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. 00 Fi?f! 22 Pf'' ,., r BETTY MCGILLEN 

· ,; JS YA~!MA ll,;li:JNTY Gb~R 
IN THE SUPERIOR.COURT OF THE STATE OF WASHINGTON 

IN AND FOR Y:kK11MA COUNTY 
YA"! .. "JUF{f 

STATE OF WASHINGTON, ")~14 GTo~. 

Plaintiff, 

vs. 

) 
) 
) 
) 
) 

NO 88-1-00428-1 

RUSSELL DUANE McNEIL, ) DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING 
PRIVATE INVESTIGATOR 
FEES AND EXPENSES 

Defendant 
) 
) 
) 
) 

!viOTION 

COMES NOW the above-named Defendant, RUSSELL DUANE 
McNEIL, by and through his attorneys, and moves this Court for 
the authroization of payment for investigatory services. 
This Motion is made and based upon the record and file herein 
and the accompanying DECLARATION OF COUNSEL. 

DATED THIS \ ~ DAY OF APRIL, 1988. 
' 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING PRIVATE 
INVESTIGATOR FEES AND 
EXPENSES 1 

CH~iaffhfL 
Of Attorneys for Defendant 
McNeil 

B-Jo 

CHRISTOPHER TAIT 
ATIORNEY .Af\10 COUNSELOR AT LAW 

103 SOUTH THII=!D STREET 
YAKIMtt,, WASHINGTON 98901 

TELEPHONE {~09)2.18-1346 
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DECLARATION OF COUNSEL 

CHRISTOPHER T AIT, under penalty of perjury of the laws of the 
State of Washington, hereby certifies and declares that the 
following is true and correct.: 
The undersigned is one of the court-appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 
Diana G. Parker has been authorized to pursue investigatory 
services on behalf of the Defendant McNeil. An Order Authorizing 
Investigatory Services and Setting Rates was entered in the 
above-entitled cause and signed by the Honorable F. james Gavin 
approving said investigatory services and authorizing payment of 
her automobile mileage to be reimbursed at the rate of 22 1/2 
cents per mile. Diana G. Parker was further authorized to submit 
statements, through counsel, on or about the 1st and the 15th day 
of each month. 

Attached hereto and incorporated by reference for approval 
is the statement of Diana G. Parker for the private investigatory 
fees and expenses for her services from April!, 1988 to Aprill4, 
1988, performed by her on behalf of the above-named Defendant, 
McNeil. \ 9 SIGNED AND DATED at Yakima, WAshington, this day 
of April, 1988. 

DEFENDANT'S MOTION AND 
SUPPORTING DECLARATION 
FOR ORDER APPROVING PRIVATE 
INVESTIGATOR FEES AND 
EXPENSES 2 

CHRISTOPHER Air 
Of Attorneys for Defendant 
McNeil 

CHRISTOPHER TAIT 
t.TIORNEY AND COUNSELOR AT LAW 

103 SOUTH THIRD STREET 
YAKIMA. WASI-IINGTON 98901 

TELEPHONE [509) 248-1346 
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4/11/88 our 

4112/88 OUT 

4113/88 OUT 

• 
YSO, Conf CJT, Jail ConfW /Client 
Review Statements 7.50 

Record jail Conf, Review Records 
Conf W /Dr. B./ Conf TB, CT, Court 
(2) jail Conf W /Client, Conf W /CT 10.00 

Conf CT, Conf DR. W., Conf CT. SH, 
TB, Conf W IDT 9.00 

4/14/88 Mileage Travel to Lower Valley Areas 

4114/88 OUT 

*55 Miles at 22.5 Cents= $12.38 

Conf CT, jail Conf W /Qient, 
Review Statements, prepare 
Materials, Catalogue Materials 

100.25 HRS. At $25.00 Per Hour $2.531.23 
111 Miles at 22.5 Cents Per Mile $ 24.98 

TOTAL = $2,556.21 

-2-
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RECORD OF TIME 
DIANA PARKER srArEvs. RUSSELL DUANE McNEIL April 14, 1988 

Yakima County Superior Court Cause No: 88-1-00428-1 

:-DATE IN/OUT McNeil Activity TIME 

·3/30/88 OUT Conf V. F.; contact Wash. 
App Defenders Conf K. 
Ross, review tape recording 7.50 

_3/31/88 our Review tape recording, reports 
Conf rLC, (2) jail conf. client; 
tape conf, newspaper research 7.50 

4/1/88 OUT Review Statements, chart data, 
Conf ]G. r AB, jail conf. W /client 6.75 

4/2/88 our Conf PB, review statements, 
confirm new info, read police 
reports 4.00 

4/3/88 Mileage "'56 miles at 22.5 cents= $12.60 
jail conf. W /client 4.75 

A/4/88 our Conf. rB, Conf KN, review 
record, YSO, Pros. Atty. Office 
Conf. cr. read new materials 7.00 

4/5/88 our Interview ]F. Conf W /client, 
Interview SR (2) trips YSO 7.00 

.4/6/88 our Prepare materials, jail conf 
W /client, review statements 6.50 

4/7/88 our LD Conf RMN, LD Conf CA, Conf 
Dr. H. Conf DR, Conf P A 
Jail Conf W /Client, Conf W /VH, 
ConfW/SH 9.50 

4/8/88 our Conf W lrB. Document retrieval, 
Review files, prepare materials, 
Jail Conf W /Client. Contact LD 
Readers 6.50 

-1-



• • 
IN THE SUPERIOR COURT OF ~~EQ.,_"'.,l~~~ 

\no; v ·~T . n !' 
IN AND FOR YA~MA COUNTY } l_l ", 

STATE OF WASHINGTON, 
Plaintiff 

vs 

HcNEIL, Russell 
Defendant 

t!. APR 14 1ess ·--=" 

No. 88 1 428 1 
KESEl 

THE ABOVE ENTITLED CASE has been set for trial 

HONDAY 7/11/88 9:00 a.m. 
(Day) (Datal (Time) 

Non-Jury ______ ,Jury 12 TRIAL No. Days_....:2=-----

TYPE OF ACTION AGR. 1 o HRDR /ACC. AGR. 1 o HRDR. 

HOWARD HANSEN 
Attorney for Plaintiff(s) 

PRE-ASSIGNED TO: 
JUDGE GAVIN 

CHRISTOPHER TAIT 
THOMAS BOTHWELL 

i! 0 lc: ;l~~~r~;~ey ,f,<m~fendant(s) 
lt'r' · ·. ; · . .r1 ~ 

_j~~~!'ri:-:.~· · 'i~lX3 
SUPERIOR COUR1.ADMINISTRATOR 

bS h Lid h 1 Ud!:J 8tL 

COPY RECEIVED BY DATe_ ___ _ 

:~ .. \\j83B 



• MAILED: 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

~sTATE OF WASHINGTON, 

Plaintiff 

APH 13195: · 

BE,TTY MCGILL£" - ,..r··•~~.·-· 

vs 88 1 00428 1 No. ___________ _ 

McNEIL, RUSSELL 

Defendant 

THE ABOVE ENTITLED CASE has been set for trial 

WEDNESDAY 4-13-88 9:30 a.m. 

(Day) (Date) (Time) 

Non-Jury _..:.H:.:E:.:Ac:cR=I:.:N..:.G_Jury ______ No. Days _ _:l:_:H:..O::...U:..R:::...__ 

TYPE OF ACTION MOTIONS - JDG. GAVIN 

JEFFREY C. SULLIVAN THOMAS BOTHWELL 
HOl<ARD HANSEN '~0]5!11::· .. ··:'Cl!IiiS TAIT ----------------------Attorney for Plain~tf{~X'~- . . _ : i:tttorney for Defendant(s) 

- J ~<~-- ' - ...... 
t: ~ -~ ~ ·. ' I 

T LJJ Sli)P.I:l!=l-JQF!)~OURT ADMINISTRATOR 

;j:,-\{;!)3:: 
COPY RECEIVED BY _____________ DATc._ _____ _ 
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/:" - r, t~ r l' .. -
.' :.....",; c::..: t· 

IN THE 

BETTY MCGILLEN 
YAKIMA COUNTY Cl..ER 

SUPE~~~RAP[b~~T Po~ iJH:iVsTATE OF WASHINGTON 
- ... 

Ill!:· AND :FOR .~IMA 
· ' ~· -L.";n OF 

v.::. ··' .; t.t,;Jf;T 
11-\~od, , ~. 'r'"TQ" 

STATE OF WASHINGTON, .... ,o; '")' ,, 

) 
Plaintiff, ) 

) 
vs. ) 

) 
RUSSELL DAUNE McNEIL, ) 

) 
Defendant. ) 

COUNTY 

NO. 88-l-00428-l 

ORDER EXTENDING TIME 
TO GIVE NOTICE OF 
SPECIAL SENTENCING 
PROCEEDING 

THIS MATTER having come on before the above-entitled 

court on April 12, 1988, on the joint motion of the State 

represented by JEFFREY C. SULLIVAN, Prosecuting Attorney for 

Yakima County, Washington, the defendant, RUSSELL DUANE 

McNEIL, a_nd the attorneys for defendant, CHRIS TAIT and 

THOMAS BOTHWELL; the defendant present and represented by 

the above-named attorneys, and the state of Washington 

represented by Jeffrey c. Sullivan, Prosecuting Attorney for 

Yakima County, Washington, and Howard w. Hansen, Deputy 

Prosecuting Attorney for Yakima County, Washington; the 

court finding that the defendant, Russell Duane McNeil, was 

arraigned on March 16, 1988, on the charge of Aggravated 

First Degree Murder as defined by RCW 10.95.020 and 

therefore the Prosecuting Attorney must file and serve upon 

the defendant or his attorney a written notice of a special 

sentencing proceeding if the Prosecuting Attorney wishes to 

seek the death penalty, within thirty days of that date 

~~ 
---
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which in this case is April 15, 1988, unless the court 

extends the period of filing and service of notice for good 

cause shown; and all parties, including the defendant 

personally having jointly moved the court to extend the 

period for filing and service of the notice of special 

sentencing proceeding in this case in order to allow the 

defense to complete their evaluations of their client by 

experts, currently scheduled to be completed by 

M~ ..21) / Cj~ , so that they will thereafter 

able submit additional information to the State which 

affect their decision to seek the death penalty in this 

case; and the court finding that this is good cause for 

extending the period of time in which to give the death 

penalty notice, and the court being fully advised in the 

premises; now, therefore, 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the 

period of time for filing and service of the notice of 

be 

may 

special sentencing proceeding in this case shall be extended 

M~ ) ; 1181· 
day ~pril, 1988. 

from April 15, 1988 to 

DATED this --t(----"":2..."--""-

Presented by, approved 
as to form and f~ entry:, 

(2~~ (!_ /~~/0~ 
~E . Y . SULLIVAN 

Prosecuting Attorney 
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Attorney fo 

RUSSELL DUANE McNEIL 
Defendant 

HWH1 (C) 
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APR 121988 I 

R.a ~. 1 

BETJY MCGILLEN, YAKIMA COUNTY ilER!\ 
LJ ,.., 
/ <]{") 

IN THE SUPERIOR COuRT OF-THE·_ST·ATE OF W ASHINGTOK 
IN ANDJ~9R YA~mf:#r OOUNTY 

,, '.J 

STATE OF WASHINGTON, 

Plaintiff, 

vs_ 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

·''-l!iGTo" 
!H 

NO. 88-1-00428-1 

ORDER GRANTING A 
CONTINUANCE OF TIME 
IN WHICH TO FILE A 
PLEA OF INSANITY 

THIS MATTER having come on regularly for hearing before 
the Honorable F. james Gavin upon the motion of the Defendant's 
request for a .. ~g · 5' continuance of the time in which to file 
Defendant's Plea of Insanity; The Defendant Russell Duane McNeil, 
being represented by Co-counsel CHRISTOPHER T AIT and THOMAS 
BOTHWELL; the Court having considered the affidavit of 
Defendant's counsel and the Court being familiar with the files and 
records herein and further being fully advised in the premises; it 
is hereby: aA\. tl\.t?."l._ 

ORDERED that the Defendant's request for a iJ 2 day 0 \0 

extension of the time in which to file a Plea of Iruanity is hereby 
gr/!/led and he shall be granted until the 2.0 .:'1lay of 

.\r4) 1988, in which to file a Plea of Insanity with the 
abovec/rifitled court. 

ORDER GRANTING A 
CONTINUANCE 
OF TIME IN WHICH 
TO FILE A PLEA OF 
INSANITY 1 CHRISTOPHER TAIT 

ATIOFINEV AND COUNSELOR AT LAW 
103 SOUTH THIRD STREET 

YAKIMA, WASHINGTON 98901 
TELEPHONE j509) 248·1346 
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DONE IN OPEN COURT THIS \''L. DAY OF APRIL, 1988. 
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GIRISTOPH 
Of Attorneys or 
Defendant Me 

ORDER GRANTING A 
CONTINUANCE 
OF TIME IN WHIGI 
TO FILE A PLEA OF 
INSANITY 2 CHRISTOPHER TAIT 

ATTO~NEY AND COUNSELOR AT LAW 
1 03 SOUTH THIRD STREET 

YAKIMA. WASHINGTON 98901 
TELEPHONE !509] 248 13413 
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1 • ,_ ll 

BETTY MCGILLEN 
'88 R " YAKIMA COUNTY CLERK 

h: 12 P.m 

5/(_-
1 

IN THE SUPERIOR COURT OF .THE ST A'r-E bRJ\y ASHINGTON 
IN AND FO&YAKIMA COUNTY . . . -- .. 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

. ·.,... . 
. . -J::n.•, 0,:::: 

'fi:.i\if;. -~ ·v'UR;· 
) .. ··-iiiNGio;: 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 88-1-00428-1 

MOTION FOR EXTENSION 
OF TIME IN WHICH TO 
FILE INSANITY PLEA 

COMES NOW Defendant Russell Duane McNeil, by and 
through his counsel CHRISTOPHER T AIT and THOMAS BOTHWELL, 
and moves this Court for the extension of time in which to file a 
plea of insanity in this matter. 

THIS MOTION is based upon the records and file herein and 
the accompanying DECLARATION OF COUNSEL. 

DATED THIS I 'L..- DAY OF APRIL, 1988. 

MOTION FOR EXTENSION OF 
TIME IN WHICH TO FILE 
INSANITY PLEA 1 

cL!j.4~ 
CHRISTOPHER IT ' 
Of Attorneys for Defendant McNeil 

CHRISTOPHER TAIT 
ATTOFINEY AND COUNS!;LOR AT LAW 

103 SOUTH THIRD STI=IEET 
YAKIMA, WASH\NGTIJ~~ 98901 

TELEPHONE (509] 248-1346 

' 
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DECLARATION OF COUNSEL 

CHRISTOPHER T AIT, under penalty of perjury of the laws of 
the State of Washington, hereby certifies and declares that the 
following is true and ccorrect: 

The undersigned is one of the court-appointed attorneys for 
Defendant Russell Duane McNeil in the above-captioned cause. 

Expert psychiatric evaluations on behalf of this Defendant 
are necessary for his full and adequate representation. Such 
psychiatric evaluations have not yet been fully performed and we 
have no written reports of any such final diagnosis and/or 
evaluations. We will not have any such written reports and or 
evaluations completed by the deadline of Apri118, 1988, now set 
for entering a plea of insanity. 

We are asking this Court to enter an order granting a 30-day 
extension of the time period required by law within which to 
enter a plea of insanity. 

SIGNED AND DATED at Yakima, Washington. this tL day 
of April, 1988. 

MOTION FOR EXTENSION OF 
TIME IN WHICH TO FILE 
INSANIW PLEA 2 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

103 SOUTH THIRD STFiEET 
YAKIMA, WASHINGTON 98901 

TELEPHONE [509)2~8-,3.:16 



" - "'-" ' ... ,: 
l ... '· " I 

2 

3 

4 

5 ' 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

• • 
.'{£0£;·,~-= .. 

. ·- · BETTY MCGILLEN 
, . ,. . YAKIMA COUNTY CLER 

IN THE SUPERIOR COURT (§}8t.ru::; ~pA'~Of. WASHINGTON 
IN AND FOR YAKIMA COUN1Y311 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL-DUANE McNEIL, 

Defendant 

'• 
-.... •' 

NO. 88-1-00428-1 

MOTION AND ORDER 
FOR CONTINUANCE 
OF TRIAL DATE 

COMES NOW Defendant Russell Duane McNeil, by and 
through his oounsel CHRISTOPHER T AIT and THOMAS BOTHWELL, 
and moves this Court for an order continuing the trial date of the 
above-entitled cause to a later date. This motion is based upon 
the files herein, and for the following reasons: 

Expert psychiatric evaluations on behalf of this Defendant 
are necessary for his full and adequate representation. Such 
evaluations and/or written reports of any findings have not yet 
been completed. Additional time is necessary to complete such 
evaluations. 

MOTION AND ORDER 
FOR CONTINUANCE 
OF TRIAL DATE 1 

APP. 2 q, 198:.: 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

1 0'3 SOUTH THIRD STREET 
YAKIMA, WASHINGTON 98901 

TELEPt-\ONE [509) 2-48-1346 

I ...SR. 
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FINDINGS 

The Defendant has shown good cause for a continuance in 
that: 

Expert psychiatric evaluations on behalf of this Defendant 
are necessary for his full and adequate representation. Such 
evaluations and/or written reports of any findings have not yet 
been completed 

A continuance is required in the due administration of 
justice and the Defendant will not be substantially prejudiced in 
the presentation of his defense. 

ORDER 

IT IS ORDERED that this case presently set for trial on May 2, 

198,.~ueJ"0 11fi'£ ,£ "{:3CJ 

MOTION AND ORDER 
FOR CONTINUANCE 
OF TRIAL DATE 2 

-~ 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

1 03 SOUTH THIRD STREET 
YAKIMA, WASHINGTON 99901 

TELEPHONE {509) 248·1346 
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CHRISTOPHER TAIT 
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YAKIMA. WASHINGTON 99901 
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BETTY Me{ll!JEN 
YMIMA COUNTY Q~~RK 

'8- R 
SUPERIOR COURT, ~Tit.~ J~ WffuHiJ;:N,SiTON, COUNTY OF YAKIMA 

::.·,· 'c' .-,_:_ . ·:~ >. . L ·_: ·, 
' . ' .... _ ·• 

STATE OF WASHINGTON, -)- '•cC.'1(, 0,7 

)'A · )' I uunr 
Plaintiff,- ''-; .. ·)-'·'-~Q,•;-c;( 88-1-00428 

vs. 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 

~ WAIVER OF 60/90 DAY RULE 
) 
) 
) 
) 

I am fully aware that I have a right to be tried within 
60 aays from my first court appearance if I am presently 
incarceratea; ana to be tr~ea within 90 aays of saia time if 
I have been released on bail or upo~ my personal recognizance. 

~ hereby waive, or give up; said right to.be tried 
within 60 or 90 days, and freely and voluntarily consent to 

WiUVER 60/90 DAY RULE 

I I 

for Defendant 

Ar,~, 1 ·--· .-
1; - "!; ~~ ·.· 

T AIT AND TOROK 

Su - . Aaomeys and Counselors at Law 
5 .;.,'<~ 11 - - 103 South Third Street 

Yakima, Washington ';lll'iC1 
(li()gJ 248-1346 
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LAW OFFI~El.S OF 

PREDILETTO, HAL~f'N;'f Cf¥NON, 
ScHARNrKow & BoTHWELLQp.s. 

302 NORTH Tl:l'iR.o STF>E"ET I !/1'' 
i... E:. P6':=:DIL.ETT0 
WILLIAM_L, HALPIN 

GOMO::Fi L. CANNON 

WM. 7.-S.CHAFINIKOW 

THOMAS BOTHWELL 

April 4, 1988 

POST OF'F'ICf: BO'X 2129 

SERGEANT BRIDGETTE COUETTE 
Sergeant in Charge of Transportation 
Yakima County Jail 
111 North Front Street 
Yakima, WA 98901 

Dear Sgt. Couette: 

RE: 

.9 /J., TELEPHONE 

ARE:A CODE 509 

248-1900 

~~3&~ ll. 
(!, APR 1 . , 1988 ll· 

BETTY McGILLEN 
YAKIMA COUNTY r.J ~· 

PRISONER: RUSSELL McNEIL 

I am writing to confirm that arrangements can be made to transport 
Mr. McNeil to the Portland office of Dr. Dixon for a 10:00 
a.m. appointment on Wednesday, April 13. By previous correspon
dence, I have given you Dr. Dixon's address and phone number. 

I hereby ask you to designate below, if you would confirm that 
arrangements can and will be made to transport Mr. McNeil to Dr. 
Dixon's office for an appointment to commence at 10:00 a.m. on 
Wednesday, April 13. We would estimate that Dr. Dixon would be 
done with Mr. McNeil within four hours thereafter. 

Thank you for your continued consideration. 

TH 

TB:sld 
cc: Chris Tait 

S BOTHWELL 

SG BRIDGET COUETTE 
Yakima County Jail 

o/ 
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BETTY McGILLEN 
YAKIMA COUNTY r.1 ~='" 

. ._.-.... ;~~-: 
IN THE SUPE~jli,OR COU~'i}~;£igJJ•rHE STATE OF WASHINGTON 

IN AND' FOEt,·'l:):l;E' COUNTY OF YAKIMA 
•hf.:iTOiv 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) ___________________________ ) 

No. 88-1-00428-1 

ORDER DIRECTING TRANSPOR
TATION BY YAKIMA COUNTY 
SHERIFF AT PUBLIC EXPENSE 

THIS MATTER coming on regularly for hearing this day upon 

DEFENDANT'S MOTION FOR ORDER DIRECTING TRANSPORTATION BY YAKIMA 

COUNTY SH~RIFF AT PUBLIC EXPENSE, to the Portland, Oregon, offices 

of Dr. _Hemry H. Dixon, Jr., for psychiatric evaluation, and the 

Court being fully advised in the premises, now, therefore, 

IT IS HEREBY ORDERED that the Yakima County Sheriff shall 

transport the Defendant, RUSSELL DUANE McNEIL, to and from the 

Portland, Oregon, offices of Dr. Henry H. Dixon, Jr., at such 

times as shall be arranged by counsel, with the advice and consent 

of the-Yakima County Sheriff's 0~~~ 

DATED this ~day of~~l988. 

F 

Defendant McNeil 

ORDER RE TRANSPORTATION 
AT PUBLIC EXPENSE 

17 
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L.AW OFFICES OF 
PREDILETT'O, HALPlN. CANNON, 

SCHARNIKOW & BOTHWELL. P.S. 
:!IO:l. N. 3RD ST., P. 0. BOX 2.129 

YAKIMA, WASHINc;ITON 98907-2129 
Ti:L. 24S-t900 AREA 'CODE 509 
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BETTY McGILLEN 
YAKIMA COUNTY r.1 r• 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) _________________________ ) 

No. 88-1-00428-1 

DECLARATION OF COUNSEL IN 
SUPPORT OF MOTION TO APPROVE 
PAYMENT FOR DR. HENRY DIXON 
AT PUBLIC EXPENSE 

THOMAS BOTHWELL, under penalty of perjury of the laws of 

the State of Washington, hereby certifies and declares that the 

following is true and correct: 

The undersigned is one of the attorneys appointed to 

represent the above-named Defendant. 

By separate motion, we are asking this Court to authorize 

the transportation 

Portland, Oregon, to 

Henry H. Dixon, Jr. 

of Defendant, Russell 

enable the Defendant's 

Duane McNeil, to 

evaluation by Dr. 

Dr. Dixon's Curriculum Vitae are appended hereto. 

The purposes of the requested examination by Dr. Dixon 

include evaluation of Defendant, and viability of defense of 

insanity, and assessment of "mitigating factors" to possibly 

presentcto the office of the prosecutor for consideration prior to 

the decision by the prosecution as to whether the death penalty 

will be requested, as well as preparing for possible "penalty 

phase" of trial. 

I-DECLARATION OF COUNSEL RE MOTION TO 
APPROVE PAYMENT OF DR. DIXON'S FEES 

/~ 

LAW OFFICES OF 
PREDILETTO. HALPIN. CANNON. 

SCHARNIKOW & BOTHWELL, P.S. 
::SOZ N. ~RD ST., P. 0. EIOX Z!Z9 

YAKIMA, WASHINGTON 98907-2.129 

Tii:L. 248-1900 AREA CODE 509 
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• • 
With respect to the approximate cost of the evaluation/ 

4 report and estimation of addi tiona! fees: Dr. Dixon's fees are 

5 appended hereto. The doctor has indicated that his decision as to 

6 what further evaluation would be appropriate could only be made 

7 after the scheduled April 5 visit. At this point, we have no idea 

8 of whether the doctor would be called to testify. 

9 SIGNED AND DATED at Yakima, Washington, this 30th day of 

10 March, 1988 • 
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THOMAS B'OTBWELL 
Of Attorneys for Defendant McNeil 

I I I 

2-DECLARATION OF COUNSEL RE MOTION TO 
APPROVE PAYMENT OF DR. DIXON'S FEES 

LAW OFFICES OF 
FREDILETTO. HALPIN. CANNON, 

SCHARNIKOW & BOTHWELL, P.S. 
30Z N. :JRD ST., P. 0, !SOX 212~ 

YAKIMA, WASHINGTON 98907-.2.129 

TEL.. 2.48-1900 A~ COCE 509 



-• • . HENRY H. DIXON, JR., M.D., Physician 
JAMES PETROSKE, M.D., Physician 

March 22, 1988 

Tom Bothwell 
At_torney at Law 
3.02 N. 3rd 
Yakima, VIA 98901 

Dear Mr. Bothwell: 

• SANDRA J. MCALLISTER, R.N., N.P. 

Practice Limited to Psychiatry 

2250 N.W. Flanders. Suite 103 
Portland. OR 97210 

i503j 227-1787 

Enclosed please find Dr. Dixon's Curriculum Vitae as you requested. 

His fees are as follows: $125.00 per hour for psychiatric eval. 

$100.00 per hour for read & review materials 

$150.00 for report 

If~you have any further questions, please do not hesitate to call. 

Sincerely, 

JY( w~--- {) lvliJJheu-
1-larion Ohrtman 
Office Hanager 

Ecnlosure 



,• • 
HENRY H. DIXON, JR., M.D .. F.A.P.A. 
Physician 

Diplomate in Psychia"try 

Date of Birth: 
Bxrthplace: 

CURRICULUM VITAE 

September 2, 1928 
St. Louis, Missouri 

Se;c:ondary School: 

• 
Practice Lirni. ted to Psychiatry 

2250 N.W. Flanders, Suite 103 
Portland, Oregon 97210 

Telephone (503) 227-1787 

Parkrose High School, Portland, Oregon 
Graduated 1946 

Pre-Medical Education: 
University of Oregon, Eugene, Oregon 
Degree, B.S., 1953 

Me-dical Education: 
University of Oregon Medical School, Portland, Oregon 
Degree. M.D., 1955 

Hospital In"ternship: 
Sacred Heart General Hospital, Eugene, Oregon 
July l, 1955 to June 30, 1956 

Li.censures: 
State of Oregon, License Number 5351, (1956) 

1lilitary Service: 
U.S. Army, active service, June 4, 1946 to November 10, 
1947, Commanding Officer, 149"th Psychiatric K.O. Detachment 
(Reserve Army Psychiatric Team) 
Sta"tus: Honorable Discharge, January 1966 

G~duate Training: (Residencies or Fellowships) 
Oregon_State Hospital, Psychiatric Resident, July 1, 1956 
to July l, 1957 
New Jersey Neuropsychia"tric Institu"te, Prince"ton, N.J., 
July 1957 to January 1958 



,• . • Henry H. Dixon, Jr., ~I.D. 

University of Oklahoma Medical School, Oklahoma City, 
Chief Resident Psychiatrist. January 1958 to July 1959. 
Post-Graduate Center for Psychotherapy, New York City 

-2-

(this training coincided with the period spent at New Jersey 
Neuropsychiatric Institute) 

Assistantships: 
Research Assistant in Constitutional Medicine. 1954-55, 
under Dr. William Sheldon 
Marion County Psychiatric Services for Children, Consultant 

.Psychiatrist, 1956-57 
Klamatb_Mental Health Clinic, Klamath Falls, 1959-64 

Di!'ectorships: 
Clackamas County Mem:al Health Clinic. Adminis;;rative 
Director, 1958-71 

Teaching Appointments: 
University of Oregon Medical School, Department of 
Psychiatry, Clinical Instructor, September 1958-64 
U.C.L.A., Assistant Professor of Psychiatry, 1972-73 

Memberships: (Hospital Staffs) 
Holladay Park Hospital, 1959-present (Chief of Psychiatric 
Staff, 1968-70) 
Cedar Hills Psychiatric Hospi;;al, 1972-present (Chief of 
Staff, 1973-74, and 1978-79) 
St. Vincent Hospital, 1973-present 
Dwyer Memorial Hospital, 1973-present 
Willamette Falls Hospital, 1973 
Providence Hospital, 1974-present 

Memberships - Medical and Professional Societies: 
American Psychiatric Association 
Oregon Psychiatric Associa;;ion 
Oregon District Branch of APA (Secretary, 1963-64) 
Oregon Neuropsychiatric Society (President, 1962-63) 
North Pacific Branch of Neurology and Psychia;;ry 
Portland Academy of Psychiatry (President, 1971) 
Oregon Medica: Association 
!.1ul tnomal::: County Medical Society 
Clackamas County Medical Society 
Portland Psychiatris;;s in Private Practice 

-The Portland Academy of Medicine 
The Academy of Psychosomatic Medicine 
Oregon Association of Clinic Directors (Vice President, 
Board of Directors, 1960-61) 



. • • • Henry H. Dixon, Jr., M.D. 

Mental Health Association of Oregon (Member, Board of 
Directors, 1962-64) 

-3-

American Physicians Society for Physiologic Tension Control 
(Secretary-Treasurer, 1973-74) 

Ce:r:tifica <:ion: 
Diplomate. American Board of Psychiatry and Neurology, 1962 
Fellow, American Board of Psychiatry and Neurology, 1969 

Present Practice: 
Full time private practice. Portland, Oregon 

Current Research Interests: 
Application of Biofeedback techniques in treatment of tension 
and migraine headaches, and hypertension 
Theoretical applications of meditation and alpha Biofeedback 
phenomena (Participant in cultural exchange in India, October 
through Tiecember. 1973) 
Forensic Psychiatry 

Publications: 
"Tension Fatigue States", with H.H. Dixon, H.A. Dickel, J.G. 
Shanklin, Clinical Medicine, Vol. VI, No. 9, September 1959. 

"Clinical and Electromyographic Appraisal of Aminophenyl
pyridon", with H.H. Dixon, H.A. Dickel, J.G. Shanklin, 
Northwest Medicine, No. 277-79, March 1961. 

"A Clinical, Double-blind Comparison of Librium, Meprobamate, 
and Phenobarbital", with H.H. Dixon, H.A. Dickel, J.G. 
Shanklin, Psychosomatics, Vol. III, 129-133, March-April,l962. 

"Anxiety States as an Interference Phenomenon", with H.H. 
Dixon, H.A. Dickel, M.G. Shanklin. 

"Treatment of the Tense, Anxious, Working Patient", with R.H. 
Dixon, H.A. Dickel, J.G. Shanklin, GP, 27, No. 4 (136-139), 
April, 1963. 

"Anxious Patients Who Must Con<:inue to Work", with H.H. Dixon, 
H.A. Dickel, J.G. Shanklin, Management of Anxie<:v for the 
Genera: Practitioner. Rickles, N. and Charles Thomas, ed., 
Springfield, 1963, Chapter 6. 

"The Brain Injured Child in a Clinical Population: A 
Statistical Description". Exceptional Child, Vol. 30, No.6. 
February, 1964. 
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· ~ Henry H. Dixon, Jr., M~D. -4-

Papers and Presentations: 
"Treatment of a Case of Dysphonia". Read at the regional 
meeting of the APA, Little Rock, Arkansas, 1958 (unpublished). 

"Electroencephalographic Abnormalities in Behavior Disorders 
of Adolescents''. Read at the meeting of the North Pacific 
Society of Neurology and Psychiatry, 1965. 

"Anectine Aversion in the Treatment of Alcoholism", Oregon 
District Branch, APA, 1970. 

"Intercul tura:!. Scientific Exchange in Biofeedback". 

Wellness Conference Presentation of Biofeedback Perspectives, 
_March 23-30, 1979. 

Biofeedback Applications in Stress Disorders, 1978 and 1979. 

Ref.e.rences: 
William W. Thompson, M.D. 
2250 N.W. Flanders, #103 
Portland, OR 97210 

James Pe-troske, M.D. 
-2250 N. W. Flanders, #103 
Portland, OR 97210 

Richard H. Phillips, M.D. 
4800 S.W. Macadam, #310 
Portland. OR 97201 
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BETTY McGILLEN 
YAKIMA COUNTY r.1 r:• 

· i.'it/IGTO.'J 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

WASHINGTON, ) 
) No. 88-1-00428-1 

Plaintiff, ) 
) DEFENDANT'S MOTION FOR ORDER 
) DIRECTING TRANSPORTATIOK BY 
) YAKIMA COUNTY SHERIFF AT 

DUANE McNEIL, ) PUBLIC EXPENSE 
) 

Defendant. ) 
) 

COMES NOW the above-named Defendant, RUSSELL DUANE 

20 McNEIL, by and through his attorneys, and moves this Court for the 

21 entry of an order directing the Yakima County Sheriff to transport 

22 Defendant McNeil to the Portland, Oregon, office of Dr. Henry H. 

23 Dixon, Jr., for psychiatric examination, at the time, place and 

2.4 manner -described by the accompanying letter of counsel, Thomas 

25 Bothwell. 

26 This motion is 

27 herein. 

28 DATED this 29th day of March 
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30 

"31 
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33 

34 

MOTION-FOR ORDER 
RE TRANSPORTATION 

THOMAS 
Of At 

record and file 

Defendant McNeil 

LAW OFFICES OF 
PREDILETIO, HALPIN. CANNON. 

SCHARNIKOW & BOTHWELL, P.S. 
802. N. :JRD ST., P. 0. BOX 2t29 

YAKIMA, WASHINGTON 98907-2129 
Tli:L. 248-1900 AREA COD!!: 509 
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LAW OFFICES OF" 

PREDILETTO, HALPIN, CANNON, 
SCHARNIKOW & BOTHWELL, P.S. 

L. f:;-?'REDILETTO 

WJLL!A/-1 !. HALPIN 

GCME~ :.... CANNON 

WM. T. S..CHARN/KO'II 

THOMAS: BOTHWELL 

J.02 NORTH THIRD STREE."T 

POST OFFICE I!!OX 2129 

YAKIMA, W.A.S:S:INGTON 98907-2.12.9 

TE.t...EPHOI\IE 

An-EA COOf: ~O!iil 

248-1900 

March 29, 1988 

SERGEAN~ BRIDGETTE COUETTE 
Sergeant in Charge of Transportation 
Yakima.County Jail 
111 North Front Street 
Yakima, WA 98901 

Dear Sgt. Couette: 

RE: PRISONER: RUSSELL McNEIL 

I am offering this letter to you in order to confirm the arrange
ments which we have discussed, for transporting Mr. McNeil to 
Portland for an April 5 visit to the psychiatrist. Then, I am 
asking you to signify your approval and acknowledgment of receipt 
of this request for arrangements by initialling in the lower left
hand corner of the second page of this letter. Then I in turn 
will present the original of this letter, with your initialled 
approval, to the Honorable Judge F. James Gavin as part of my 
motion for an order approving the transportation of Mr. McNeil for 
said purpose. 

Here are the arrangements which I have made with the doctor's 
office: Russell McNeil 1.s scheduled to see Dr. Henry H. Dixon, 
Jr., commencing at approximately noon on Tuesday, April 5, 1988. 
The doctor's business office and telephone number are: 2250 N.w. 
Flanders Street, Suite #103, Portland, Oregon, 97210; telephone: 
(503) 227-1787. The doctor's office has requested that Mr. McNeil 
arrive by approximately 11:30 a.m. He will then have various 
tests administered and the psychiatrist expects to personally meet 
with Mr. McNeil from approximately 1:30 p.m. to 3:30 p.m. 
Therefore, we would expect Dr. Dixon to be done with Mr. McNeil, 
such that he may be returned to Yakima, probably at approximately 
4:00 p.m. that day. Thus, for sure, your officers should count on 
having Mr. McNeil at the doctor's office from at least 11:45 a.m. 
through approximately 4:00p.m. on Tuesday, April 5. 

By separate note to you, I will give you the traffic directions 
to Dr. Dixon's office. The doctor's office has also invited your 
deputies to telephone his office in the event further directions 
are necessary. 



• 

.-. 
4 SGT. BRIDGETTE41tUETTE 

RE: Russell McNeil 
March 29, 1988 
Page Two 

• 
In your and my telephone conversation, you indicated that with 
this amount of advance notice prior to April 5, you expected 
arrangements could and would be made to transport Mr. McNeil for 
this purpose. I am hereby asking you to confirm this now by 
initialling below, thereby signifying that arrangements to 
transport Mr. McNeil for this purpose and to the place and at the 
times specified will be made, assuming Judge Gavin so orders. 

Thank you for your continued con · eration. 

TB:sld 

cc: Chris Tait 
Russell McNeil 

APPROVED: 

Yakima County Jail 
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. IN THE SUPERIOR 
IN AND 

•"'-'"' ~~<::,UING10,1 
C~~~TAoF-~HE STATE OF WASHINGTON 
FOR THE COUNTY OF YAKIMA 

STATE OF WASHINGTON, ) 
) No. 88-1-00428-1 

Plaintiff, ) 
) ORDER AUTHORIZING PAYMENT 

vs. ) BY YAKIMA COUNTY 
) 

RUSSELL DUANE McNEIL, ) 
) 

Defendant. ) 
) 

The Court having considered the MOTION FOR ORDER 

APPROVING ATTORNEY AND PRIVATE INVESTIGATOR FEES AND EXPENSES, it 

is hereby: 

ORDERED that the following be paid by the appropriate 

Yakima County office forthwith: 

(1) The sum of $3,455.00 payable to attorney CHRISTOPHER 

s. TAIT, 103 South Third Avenue, Yakima, WA, 98901; 

( 2) The sum of $1, 327. 50 payable to attorneys THOMAS 

BOTHWELL and PREDILETTO, HALPIN, CANNON, SCHARNIKOW & BOTHWELL, 

P.s., -302 North Third Street, P.O. Box #2129, Yakima, WA, 98907; 

and 

(3) The sum of $881.25 payable to DIANA PARKER, in care 

32 I I I 

34 

.35 

36 

1-0RDER AUTHORIZING PAYMENT 
BY YAKIMA COUNTY 

14 

L.AW OFFICES OF 
PREDILETTO, HALPIN. CANNON. 

SCHARNIKOW & BOTHWELL. P.S. 
302 N, 3RD 15"1'., P. 0. EIOX 2'129 

YAltlMA., WASHING;TON 99907-2129 
TEL. 249·1900 ARI!:.A CODE 509 
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5 of the office of attorney Christopher s. Tait. 

6 DATED this ~ day of March, 1988. 
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PRESENtED BY: 
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• I I , 

THOMAS \BP'V, L 
Of Atto~h s for Defendant McNeil 
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BETTY McGILLEN 
VAI{!MA COUNTY Cl J:"r 

IN THE SUPERIOR 
IN AND 

STATE OF WASHINGTON, 

• 
i·. E .... :... -

'88 APR 1 Pf'l y 35 

- '!... ... ·- ,·, 
~ \' --" ·.. ·. ; . ~ERK Oc 

'--· · "'OUR.-
YAKI:.r. ;, ~r.~SHulG;ou 

COURT OF THE STATE OF WASHINGTON 
FOR THE COUNTY OF YAKIMA 

No. 88-1-00428-1 
Plaintiff, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

vs. 

RUSSELL DUANE McNEIL, 

Defendant. 

ORDER AUTHORIZING INVESTI
GATORY SERVICES FOR DEFENDANT 
RUSSELL DUANE McNEIL, AND 
SETTING RATE OF COMPENSATION 
AND REIMBURSEMENT 

________________________ ) 

THIS MATTER coming on regularly for consideration on 

Defendant's ex parte submission of his MOTION FOR PAYMENT OF 

INVESTIGATORY SERVICES for Defendant, and the Court having 

previously found this Defendant indigent, it is hereby: 

ORDERED that DIANA PARKER is hereby authorized to 

perform investigatory services under the direction of, and in 

conjunction with, counsel for the above-named Defendant, RUSSELL 

DUANE McNEIL, in this cause; and that upon approved submission of 

statements as provided for herein, she shall be paid at county 

expense. 

Said investigator shall be compensated at the rate of 

Twenty-Five Dollars ($25.00) per hour. Her automobile mileage 

shall be reimbursed at the rate of 22-1/2 cents per mile. She is 

authorized to submit statements, through counsel, on or about the 

1-0RDER.AUTHORIZING INVESTIGATORY 
SERVICES AND SETTING RATES 

. ,., 
/.;;) 

L.AW OFFICES OF 
PREDlLETTO, HALPIN, CANNON. 

SCHARNIKOW & BOTHWELL, P.S. 
:>O.Z N. :JRD ST., P, 0, IlOX 2.!:t9 

YAKIMA, WASHINGTON 98907-2129 
TEL. 248-1900 AREA COCII!: 509 
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3 lst and 15th days of each month. 

• 
4 DATED this ~ day of March, 1988 . 
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F. 

PRESENT~D BY: 

\ (!;) //~ 
THOMAS/~~ELL 
Of At~orneys for Defendant McNeil ,. 
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I I I 

2-0RDER AUTHORIZING INVESTIGATORY 
SERVICES AND SETTING RATES 

LAW OFFICES OF 
PREDILEITO. HALPIN. CANNON. 

SCHARN!KCW & BOTHWELL, P.S. 
:302. N. 3RD ST., p. 0. BOX 2.12.9 

YAKIMA., WASHINGTON 98907-2129 
TEL. 248-1 SIOO AAE:A CODE: !509 
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MAR 1 8 1988 ;.;.,_ 

-~ ~ >::. :'iall No. 3:2·~ 7?3 t'· I 
_ , ., _ --'ElTY McGillEN, YA:c!.'.M COUI!TY r.! 

1 UU ['/H/1 'j •C· p1-u " r,-
• .L I ' ' L -. 

IN THE SUPERIOR COURT OF-THE STATE OF WASHINGTON ! 
IN AND-FOR YAKIMA COUNTY 

• ..._I 1 1\ ~ , ' 

•Jr.;,;; 
STATE OF WASHINGTON,, 1:0·•~) 

) 
Plaintiff, ) 

vs_ 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 

NO: 88-1-00428-1 

PRE-TRIAL ORDER 

This matter having come on regularly for hearing this 17th 
day of MARCH, 1988, the State of Washington being represented 
by Prosecuting Attorney jeffrey c_ Sullivan and Deputy 
Prosecuting Attorney Howard W. Hansen, and the defendant being 
personally present and being represented by counsel Christopher 
Tait and Thomas Bothwell, the Court having heard argument of all 
counsel and being fully advised in the premises, it is now, 
therefore. 

ORDERED, ADJUDGED, AND DECREED AS FOLLOWS: 

1. EXTENSION OF TIME WITHIN WHICH TO FILE INSANTW 
PLEA: The defendant is granted until 5:00P.M. on Apri118, 1988 
to file a plea of insanity. Any request for extension of this date 
shall be filed by 5:00P.M. on April 13, 1988, together with an 
affidavit setting forth good cause why a further extension should 
be granted. 

PRE-TRIAL ORDER 1 

II 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

103 SOUTH THIRD STREET 
YA'<IMA, WASHINGTON 58901 

TELE.P"r-IONE {50912-48-13"16 

.Sf. 
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• • 
2 .. EXPENDITURE OF PUBLIC FUNDS: Counsel for the 

defendant shall be allowed to approach the Court, in camera and 
ex parte, to obtain Court approval to hire psychiatrists, clinical 

6 1 psychologists, and/or other expert witnesses at public expense. 
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Specific Cost Bills and/or Vouchers shall be provided to the Court 
concerning each witness being hired. The Prosecuting Attorney is 
hereby relieved of his responsibility to approve all Cost Bills in 
writing. Defense Counsel shall specifically advise the Court of the 
cost incurred for each witness, including travel time and Court 
time. If the defendant is to be transported to a location outside 
the County jail, then defense counsel shall first consult with the 
Sheriff concerning transport arrangements. 

3. DISCOVERY: All documents, materials, reports, 
videotapes, cassette tapes, statements, photographs, autopsy 
reports, forensic reports, and every other thing currently in the 
possession of the Plaintiff, or the Yakima Sheriff's Department, 
shall be delivered forthwith to defense counsel, except those 
materials already delivered to previous counsel. All counsel are 
hereby ordered NOT to make any of those materials public. 
Videotapes and cassette tapes shall be delivered to defense 
counsel by 5:00 P.M. on March 21, 1988. 

DONE IN OPEN COURT THIS J1j_ DAY OF MARCH, 1988. 

PRESENTED BY: 

. PRE-TRIAL ORDER 2 

CHRISTOPHER TAil 
ATTORNEY AND COUNSELOR fJ. T lAW 

i 03 SOUTH THIRD STREE7 
YAKIMA, WASHINGTON 98901 

TELEPHONE [509) 248-13<16 
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\h,J~tr k 
cHRrsroM£R r AIT 
Attorn. y for Defendant McNeil 

... ..-\ / 

---

for Defendant McNeil 

APPROVED AS TO FORM AND 
CONTENT; AND NOTICE OF 
PRESENT AT ION WAIVED: 

/} ' 

d~'r-
17 rl./;jEfiF;;t, .. ~~£~ 
18 Prosecuting Attorney 

16 

19 

20 

21 

22 

23 

24 

APPROVED AS TO FORM AND 
CONTENT; AND NOTICE OF 
PRESEt\'T ATION WAIVED: 

2o HOWARD W. HANSEN 
26 Deputy Prosecuting Attorney 
27 

28 

29 

30 

31 

32 

33 

34 

PRE-TRIAL ORDER 3 

• 

CHRISTOPHER TAIT 
ATIORNEY AND COUNSS.OR AT LAW 

103 SOLITI-J THIRD STREET 
fA.KIMA. WASHINGTON 98901 
TELEPHONE [509) 249·1346 



Su.ior Court of the State of Was.gton 

for the County of Yakima ~ 3 tJ:~ ~ ~ 
Judge's Chambezs g . Y~lngton Judge F. James Gavin 

~partment No. 3 March 17, 1988 MAR 18 !gOO 1 

~tr. Jeffrey-C. Sullivan 
Yakima County Prosecuting Atty. 
Yakima Countv Courthouse 
Yakima, Washington 
9.8..901 

Mr. Howard Hansen 
Deputy Prosecuting Attorney 
Yakima County Courthouse 
Yakima, Hashington 
98'901 

Mr. Thomas A. Bothwell 
Prediletto, Halpin, Cannon 

& Scharnikow, P.S. 
302 N. Third Street 
Yakima, Hashington 
98901 

Bcir ' 
~~-~RtMA'c ... 1 ~ 

.. Lti\! 

Ms. Susan L. Hahn 
Schwab, Kurtz ,&,,Hurley 
413_N. Second~Street 
Yakima, Has.hiJ1gton 
98901 

Hr. Christopher S. Tait 
Attorney at Law 
103 S. Third Street 
Yakima, Hashington 
98901 

Mr. Kenneth H. Raber 
Kirschenmann, Devine, Fortier 

& Raber, Inc., P.S. 
303 E. "D" St., Suite 3 
Yakima, Hashington 
98901 

RE: State of Hashington vs. Herbert Rice & Russell McNeil 
Yakima ~ounty Cause Nos. 88-1-00427-2/88-1-00428-1 

Dear Counsel: 

Mr. Tait and Ms. Hahn provided me with the documents requested 
in-this morning's hearing for my iu camera review. After reviewing 
tho.se documents, I am convinced my earlier order concerning payment 
of:experts (two for each defendant) was appropriate. 

I see no reason to change my mind. The original of this letter 
wfll be filed in the Rice file and a copy in the McNeil file. 

FJG/cp 

Ved}jr 

a~ 

/0 
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. ,,.. YAKIMA COUNIV CLER { 

IN THE sUPERIOR coURT oF ~ir~~s.TAh BF -wASHINGToN 
IN AND FOR Y A~IMA COUNTY 

'.' . 
•. '. rl 

s 1 sTATE oF wASHINGTON. ) 
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Plaintiff, 

vs. 

RUSSELL DUANE McNEIL. 

Defendant 

No, 88-1-00428-I 

MOTION FOR ADDITIONAL 
TIME WITHIN WHICH TO 
FILE INSANIW PLEA 

COMES NOW Defendant RUSSELL DUANE McNEIL, by and 
thorough his counsel, CHRISTOPHER T AIT and THOMAS 
BOTHWELL, and moves the Court for the entry of an order 
allowing additional time within which to file a plea of insanity 
pursuant to RCW 9A.12. 

DATED THIS A DAY OF MARCH, 1988. 

MOTION FOR ADDITIONAL 
TIME WITHIN WHICH TO 
FILE INSANITY PLEA 1 

~~~rtf,;-

~l~trl S BOTHWELL 
'Y'-'"I~'ey for Defendant, McNeil 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

1 03 SOUTH THIRD STREET 
YAKIMA. WASHNGTON 98901 

TELEPHONE [509) 248-1346 
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MAR 17 1988 

8ETIY MCGILL£.N II 

...... , . 
; :.:: 't.: _I_ 

YAKIMA COUNTY CLERK 

IN THE SUPERIO~ ~~:T :~1 T~~ ~i l~E OF WASHINGTON 1

1 
IN AND FOR Y AKil\TA£0UNTY 

-~ .. .-·. 

-~- L!;::_; 
STATE OF WASHINGTON,:·; ) 

) 
Plaintiff, ) 

) 
vs. ) 

) 
RUSSELL DUANE McNEIL, ) 

) 
Defendant ) 

· .HGTc.:· 

NO: 88-l-00428-l 

MOTION FOR 
DISCOVERY 

COMES NOW Defendant Russell Duane McNeil, by and 
through his counsel G.IRISTOPHER T AIT and THOMAS BOTHWELL, 
and moves the Court for discovery of all police reports, 
photographs, tape recordings, video tapes, statements, forensic 
reports, autopsy reports, and any other matters, or documents, 
bearing on this case in the possession of the prosecuting attorney, 
and/or the Yakima County Sheriff's Department, and specifically 
for a copy of the tape of the statement(s) of Defendant RUSSELL 
DUANE McNEIL. \1.11 

DATED THIS '<P'DAY OF MARCH 1 

MOTION FOR DISCOVERY 1 

CHRISTOP ER T AIT 
Attar for Defepdant McNeil 

I 

~ 

CHRISTOPHER TAIT 
AITORNEY AND COUNSEL OF! AT lAW 

103 SOUTH 1HlRD S7REET 
YAI<!MA, WASHINGTON 98901 
TELE~HONE (509] 248-1346 
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IJ£TfY M~GILLEN 

-,i,, l'ii11 F A? : ~ 2'! Y.~KIMA COUNTY CLE K 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR YAKIMA (;Q.lJ¥fY 

STATE OF WASHINGTON, 

Plaintiff, 

vs_ 

RUSSELL DUANE McNEIL, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

.~ I 

NO: 88-1-00428-1 

MOTION FOR 
EXPENDITURE OF 
PUBLIC FUNDS 

COMES NOW Defendant Russell Duane McNeil, by and 
through his counsel CHRISTOPHER T AIT and THOMAS BOTHWELL, 
and moves the Court for the entry issuance of ex parte orders for 
the expenditure of public funds to hire Psychiatrists, and/or 
Psychologists, and other defense experts. 

THIS MOTION is based upon the files and records herein and 
upon the Affidavit of Counsel, attached hereto and hereby 
incorporated by reference. 

DATED THIS _/L DAY OF MARCH, 988. 

MOTION FOR EXPENDITURE 
OF PUBLIC FUNDS 1 

'AS BOTHWELL 
Attorne for Defendant McNeil 

I 
( 

CHRISTOPHER T AIT 
ATTORNEY AND COUNSELOR AT lAW 

1 03 SDLJTH THIRD STREET 
YAKIMA. WASHINGTON 98901 

TELEPHONE [509} 2AB· 1 3.46 
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STATE OF WASHINGTON 

COUNTY OF YAKIMA 

) 
)ss. 
) 

• 

CHRISTOPHER T AIT, being first duly sworn upon oath, 
deposes and states: 

1. I am one of the attorneys appointed by the Court to 
represent Defendant Russell Duane McNeil. 

2. Following a hearing conducted by the Yakima County 
juvenile Court, jurisdiction was declined in that Court and Mr. 
l'vlcNeil was remanded to this Court, wherein he is charged with 
two (2) counts of aggravated murder in the first degree. 

3. I have spoken with Prosecuting Attorney, jeffrey C. 
Sullivan, and it is apparent to me from those conversations that 
Mr. Sullivan is seriously considering requesting the death penalty 
in this case. 

4. I have requested by motion that counsel be allowed to 
communicate with the Court, in camera and ex parte, concerning 
the expenditure of public funds to hire forensic experts. This 
request is being made to allow defense counsel to employ various 
strategies without revealing the same to the Prosecuting Attorney 
until we are required to do so by Court Rule or by Court Order. If 
we were retained Counsel in this matter, we would not be 
required to reveal our strategies, or the identity of our experts, 
until such time as those experts were identified as witnesses. This 
is true, not only according to long standing local custom, but also 
according to RCW 5.60.060 (2) and State vs. Jones, 99 Wn 2d, 735, 
554P.2d 1216(1983). 

28 
I, therefore, request that l\Ir. McNeil be afforded the same 

opportunities and advantages he would enjoy if his Counsel were 
29 

, retained. 
30 

31 

32 

33 

34 
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MOTION FOR EXPENDITURE 
OF PUBLIC FUNDS 2 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT LAW 

103 SOUTH THIRD STREET 
YlV<IMA, WASHiNGTON 98901 

TELEPHONE (509] 248-1346 
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• • 
5. I have made a discovery motion, asking that a number of 

materials be delivered pursuant to CrR 4.7, including but not 
limited to a copy of the tape of the statement allegedly given by 
Mr. McNeil after he was taken into custody. 

DATED THIS __jL DAY OF MARCH, 1988. 

CHRISTOPH R T AIT 

SUBSCRIBED AND SWORN to before me this ffctay of 
March, 1988. 

MOTION FOR EXPENDITURE 
OF PUBLIC FUNDS 3 

Ot~I·Q) f?\L~ftL 
NOTARY PUBLIC and for the 
State of Washington. residing at 
Yakima. 

CHRISTOPHER TAIT 
ATTORNEY AND COUNSELOR AT lAW 

1 03 SOUTH THIRD S"TRE:ET 
YAKIMA. WASHINGTON 98901 
TE .. EPHONE {509) 246-1346 
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IN THE SUPERIOR COURT OF THE S'~l~~fF~Af~I~GJ~., ., 

IN AND FOR YAKIMA l:.~-i> ,_!,j.J, ) ;t-,~ 

1 
c, 

($~ ~ ~ 
< MAR 1 "? 1988 JJ. 
v41(r£~T[0 MUCGfLLEN 

STATE OF HASHINGTON, . NTY G/ f:~ 
Plaintiff 

vs 

~fcNEIL, Russell 
Defendant 

No. 88 1 428 1 

THE ABOVE ENTITLED CASE has been set for trial 

l-IONDAY 5/2/88 9:00 a.m. 
(Day) (Date) (Time) 

Non-Jury ______ Jury 12 TRIAL ? 
No. Days-------

TYPEOFACTION AGR. 1° MURDER/ACC. AGR. 1° HURDER 

HOWARD HANSEN 
Attorney for Plaintitf(s) 

PRE-ASSIGNED TO: 
JUDGE GAVIN 

· · · CHRISTOPHER TAIT 
THOl1AS BOTHWELL 

Attorney for Defendant(s) 

,,, .. -.[-· 
SUPERIOR COURT ADMINISTRATOR 

COPY RECEIVED BY ____________ DATo;_ ___ _ 

_ _.€} 
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- -· ' -. - •' ' Pli• 

IN THE suPER±:oRI1cou:RT o:F THE sTATE oF wAsHINGTON 
IN AND FOR YAKIMA COUNTY . ' 

STATE OF WASHINGTON, ) '" NO. ~ g' · I· 'iZ-?·/ 
')''f~~ji· 

Plaintiff, '.'' ) 
) ORDER APPOINTING COUNSEL 

vs. ) AND SETTING RATE OF 
) COMPENSATION 

RUSSELL McNEIL, ) 
) 

Defendant. ) 

THIS MATTER having come before the court at the 

time of arraignment of the above named defendant, and the 

court finding that said defendant is indigent and cannot 

afford to pay for the cost of his legal representation or 

for the cost of his defense, it is hereby 

ORDERED, ADJUDGED AND DECREED that CHRISTOPHER 

TAIT of 103 South 3rd Street, Yakima; and THOMAS BOTHWELL 

of 302 North 3rd Street, Yakima, are hereby appointed to 

represent the defendant at county expense. Said attorneys 

shall be compensated at a rate of $50.00 per hour for 

out-of-court time spent on the case and $60.00 per hour for 

all work handled in court. The appointed attorneys shall 

keep a specific and accurate accounting of their time and 

shall _submit their time statements to the court on a monthly 

basis. 

DATED this /b~day o= March, 1988. 

ORDER-APPOINTING COUNSEL AND 
SETTING RATE OF COMPENSATION -1-

~ JUDGE""" 

SCHWAB. KURTZ & HURLEY 
ATTORNEYS AT LAW 

411 NORTH SECOND STRE:ET 
YAKIMA, WASHINGTON 96901 

<509) 248·4282 

c 
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Presented by: 

~~~ 
SUSAN.L. HAHN, Administrator 
of the Yakima County Public 
Defender Program 

ORDER-APPOINTING COUNSEL AND 
SETTING RATE OF COMPENSATION -2-

• 

SCHWAB. KURTZ & HURLEY 
ATIORNEYSATLAW 

411 NORTH SECOND STREET 
YAKIMA.. WASHINGTON 96901 

1509) 248·42:82 



' ... "J 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON ·~ (~.(-

·ct t·-ic ..:-4 (f _ ... 
-'"1.t;p ~0 !,1,17..;-;zy/J; 

OQM . lr-

0. '• :J::q . 1988 .., : 

IN AND FOR YAKIMA COUNTY 

STATE OF WASHINGTON, 

vs. Plaintiff, NO. 88-l-6'tl>tt~8::._l .JQ"1o; . 
..- •0/ 

I
I•·' 1 -, ,_:J 1• •, "\ 11 _--:J'f:f/7/Vtfl J-".4~.., 

RUSSELL DUANE McNEIL 
. C~ tiii' · .-, '•· .ORDER RE'SIIfflNG BAIL Ofr' '··· 

ORDER RELEASING DEFENDANT 
_' '?r'.- OWN RECOGNIZANCE Defendant. 

THIS MATTER having come on for hearing upon th.£?: pr(i,i._motion of the defendant, represented by 
his court appointed attorney, DANIEL LORELLO , the State of Washington being 
represented by the undersigned Deputy Prosecuting Attorney for Yakima County, Washington. and the 
court being fully advised, 

IT IS HEREBY ORDERED: y{A ....-YJ !'~ -;.,&{/Jiria _... · · "ne -
c?o v~:;... .LKT r4 0 'F ~;::p,e::. , ... j). r(! .... t 

set at / _,_,., , 
XX(1) That the defendant's bail is lllalllQll2t:tml'll $ NO BAIL, ~ ..Q.q,;._, C<£;ts~·~ 

___ (a) To be posted by a bail bondsman 

___ (b) Cash deposited with the Clerk of the Court 

___ (c) Other: __________________________ _ 

_ --=.X"- (d) Other conditions of release are set out below. 

0 (2) That the defendant be released from custody without bail and upon his own recognizance, 
during the pendency of this _case, until further order of this court, upon the following special 
conditions: 

___ (a) That the defendant personally report to Mr. Orville Stevens, Room 314-A, Yakima 
County Courthouse. Yakima. Washington, telephone number 575-4210, on 
--------------- between 11:30 am., and 12:30 p.m., and 
thereafter as required by Mr. Stevens. 

(b) That the defendant shall reside at -------------------

and not change address or leave Yakima County, without permission of the court. 

___ (c) Contact attorney 

phone # _________________ upon any release and thereafter 

on a weekly basis. 

___ (d) Have no contact with 

___ (e) Do ·not drink any alcohol or use any drugs without a prescription. 

(f) Other: 

___ (y) Other: 

DONE IN OPEN COURT this ____ l,_,_6 ... thil... ____ ,day of ------"MA=R-'-'C~H=------•• 19'38. 

Eresented by: 

ATTORNEY FOR DEFENDANT 

App(ove9 as to form: 

_/'J~ .. ·. ' -- -i/ /L· I . ~- l,_, .. i .. ~ t " ~ 

EPUTY PROSECUTING 
A-401-88/mw/HWB I 

I 



--
1 r< T 11\A;.lll'tY 1 OR COURT 01· 1 Ht S T 1\ T( OF .,. 'II I NG 1 ON 

~ IN AND FOR YAKIMA COUNTY 
STATE OF WASHINGTON, ff -/ -.V?I: I ) NO. 

l ORDER: v.s. 
) t--r PRELIMINARY APPEARANCE 

) ~ ARRAIGNMENT 

l ;--J APPOINTING ATTORNEY 
-~),W, }: PlEA_._oF:'· GUILTY 

) -- --~- --· --· ---~------- --------. --~- --· .·--- ----------- ---·--·---- ------ . ------ - --) r--J REQUESTING PRESENTENCE INVESTIGATION 
) - -·' / 

0 
A- A ~ 

On M1'J3CH 16 , 19~, ~a:,uf: t?J/~- , 
Deputy Prosecuting Attorney for Yak 1ma County.,. Washlfl_g~qri_;., appeared. ~ 

•• , ,lr .• •.. ~ ,_ 

ARRAIGNMENT: ~/ ~ COdCGfllc/lf 
An (Aineudee)· Information charg1#/Yt:J? efendant 
with: · ~ f21A • -"" 7. ' ~ 

G And as read in open Court in presence. 
~ Reading was waived defe~e attorney. 

D.efendants true name is: / · /(&,·1:£_)'/'l"JL. '---:?' -J 
ATTORNEY: 

is ;--y appointed ;--y retained ;--y substituted. 

PLEA: 
The defendant-appearing in person without/with counsel 
enters a plea of guilty. The plea is accepted'"'by:-:-.t:o::h~e"''ourt. 

and 
-~:-.:---------

PRESENTENCE INVESTIGATION: 
The Department of Corrections is requested to conduct a Presentence Investigation in 
this cause in the following form: 

1--y Presentence lnves t igat ion It Screen for Work Release 

It Drug/Alcohol Program Availability y--J Record/Employment Check 

IT IS FURTHER ORDERED that the Division of Probation and Parole shall have com
plete access to all existing police records or information concerning investigations, 
complaints and dispositions, and all juvenile records and reports, relating to the 
defendant. 

-rHIS MATTER is continued for the purpose of permitting a completion of sucll 
investigation. 

DONE IN OPEN COURT this 16th day of ___ __,MARCH:=='----------' 1988 



• I 
IN T~ E'SUPE.OR COURT OF THE STATE OF" ASHING:!JI'\ (! & ~ $!l 

IN AND FOR THE COUNTY OF YAKIMA ') ~\;.:. (J 

,_J MiliR l. a 1~~ 
STATE_OF WASHINGTON 

Plaintiff, 
vs. 

RUSSELL DUANE McNEIL 
'o··u·: II!H:"I I = 1.:.1':1 ~. ..:. r, 

IIU;, ... ·' r , 1 v · 

No. 88-1-00428-1 
Defendant(s). 

To: RUSSELL DUANE McNEIL 

By this information (Count _ ____,I'-- of I I ), the prosecuting attorney accuses you of che crime of: 

AGG~ATED FIRST DEGREE MURDER- RCW 9A.32.030(1)/10.95.020(7) (8)&(9) 

The maxrmum penalty is: Class: A FELONY: LIFE IMPRISONMENT WITHOUT PAROLE 

In that you·on.or about ______ _,J'-'AN""'-"U"-A"'R"'Y"-_,_7.r....--:1":-9"-"'8-"8'-------------- in Yakima CiJunty, Washington, 
(date) 

with~emeditated intent to cause the death of another person, did stab 
Dorothy Nickoloff, a human being, on or about January 7, 1988, and said 
premeditated first degree murder 

(1) was for the purpose to conceal the commission of a crime, to-wit: 
first :degree robbery and first degree burglary, and to conceal the identity 
of the persons committing the crime, and 

(2) was part of a common scheme or plan in which there was more than one 
murder victim, and 

(3) was committed in the course of, in furtherance of, or in immediate 
flight from the~rime of first degree robbery and first degree burglary, 

OR 

while committing and attempting to commit the crime of first degree robbery 
and first degree burglary, and in the course of and furtherance of said crime 
and in the immediate flight therefrom, did stab Dorothy Nickoloff, a human 
being, not a participant in such crime, thereby causing the death of Dorothy 
Nicko~off, on or about January 7, 1988; 

Dated: __ _,M'-'a'"r"'c"'-'h~..:l5:=_,__,1~9'-'8"-"8 _____ _ 

A-401-88/mw/HWH 

YSO #88-0146R 

JEFFREY C. SULLIVAN 

Prosecuting Anomey 

By ---1-;U~· ~~~(/~-zz~-.£~. ':::. ::.1&==-:~:..LM~-~--:>'::_:t~·~~l'=====--
1 Deputy Prosecuting Attorney 

Rm. 329 Yakima County Counhouse 
Yakima, Washington 98901 

(5091 575-4141 



, ... 

To: 

IN THE'-SUP-OR COURT OF THE STATE OF-kSHINGTON 
IN AND FOR THE COUNTY OF YAKIMA 

STATE_OF WASHINGTON 
Plaintiff, 

vs. 

INFORMATION 
RUSSELL DUANE McNEIL 

No. 88-1-00428-1 
Defendanr(s). 

RQSSELL DUANE McNEIL 

By this infonnatlon (Count -I I of __ .::Ic.ei:..._), rhe prosecuting attorney accuses you of the crime of: 

ACCOMPLICE TO ~VATED FIRST DEGREE MURDER- RCW 9A.32.030(1)/10.95.020(7) (8)&(9)/9A.08.020 

Themaximumpena!cy;s: Class: A FELONY: LIFE IMPRISONMENT WITHOUT PAROLE 

In that you_on..or about ________ J~aO!.n~u:!.!a=.=.r.:t.y----!7~,L.;-=1..e9~8~8~---------- in Yakima County, Washington, 
(date) 

did act as an accomplice to Herbert Rice, Jr., who with premeditated intent to 
cause the death of another person did stab Mike Nickoloff, thereby causing the 
death of Mike Nickoloff, a human being, on or about January 7, 1988, and said 
premeditated first degree murder; 

(1) was __ for the purpose to conceal the commission of a crime, to-wit: first 
degree robbery and first degree burglary, and to conceal the identity of the 
persons committing the crime, and 

(2) was part of a common scheme or plan in which there was more than one murder 
victim, :and 

(3) was committedin the course of, in furtherance of, or in immediate flight 
from the .. crime of cf·irst degree robbery and first degree burglary, 

OR 

while committing and attempting to commit the crime of first degree robbery 
and first degree burglary, and in the course of and furtherance of said 
crime and in the immediate flight therefrom, did act as an accomplice to 
Herbert Rice, Jr. who did stab Mike Nickoloff, a human being, not a parti
cipant ~n·such crime, thereby causing the death of Mike Nickoloff, on or 
about January 7, 1988. 

Dated:_-=...M=a,_,r:..:c::ch"--.::].5;""'-.,<.....:~.:::l.:c.9..::8:.:8:..._ ______ _ 

By 

JEFFREY C. SULLIVAN 

Prosecuting Anorney 

dt,~tt<d~ 
Deputy Prosecuting AU~rney 

Rm. 329 Yakima County Courthouse 
Yakima, Washington 98901 

(509) 575-4141 



Ill T!lrti'(H!OI! COURT OF 111( STJ\TE or ·~rclHGlON 
IN 1\ND FOR YI\KIMJ\ COUNTY e"> f? \ e:-\'1 ~ 

S.TATE Of WASHINGTON, . • ) N088 1 0 4 2 8/Jl\ CJ'l ( ,f'f_l) ~ \ 
) '· ... ( 

,~, 

1f:%~::1Uc-
vs. l ~~R: PRELIMINARY APPEARA~i M~ft l§ l~Si -~· 
~~{;; '-21-t-?,e . .f l I i ARRAIGNMENT y Ml GILLEN 

) r;z::j APPOINTING ATTORNEY YA~~T~ 00\l~TY CI.E.R\(,. 
) ~ 
) If PLEA OF GUll TY ! 

) If REQUESTING PRESENTENCE INVESTIGATION 

On MARCH 15 _, 19)88~ x~"<.L ~ -C.Lk-t __.j 
Deputy P.-osecut1ng Attorney for Yakima County, Wash>ngt.on, appeared. .. 

PRELIMINARY APPEARANCE: 
lhe Deputy Prosecutor informed the Court and defendant of the charge(s). 
I! The Court finds probable cause to believe the defendant committed the offense. 

Defendants true name is: 

ARRAIGNHEI!T: 
An (Amended) Information (A petition) was filed with the Court charging the defendant 
with=--------------------------------------------------------------------------
1--y And was read in open Court in the defendants presence. 
If Reading was waived by defendant and defense attorney. 

Defendants true name is: 

is~ appointed /--y retained /--y substituted. 

'PLEA: 
The defendant appearing in person without/with counsel cc-~~~--------------and 
enters a plea of guilty. The plea is accepted~the Court. 

PRESENTENCE INVESTIGATION: 
The Department of Corrections is requested to conduct a Presentence Investigation in 
this _cause in the following form: 

If Presentence Investigation /--y Screen for Work Release 
~-~Drug/Alcohol Program Availability ~Record/Employment Check 

IT IS FURTHER ORDERED that the Division of Probation and Parole shall have com
plete.access to all existing police records or information concerning investigations, 
complaints and dispositions, and all juvenile records and reports, relating to the 
defendant. 

THIS MATTER is continued for the purpose of permitting a completion of such 
investigation. 

DONE IN OPEN COURT this 15 
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