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A. ISSUE FOR REVIEW

Are there sufficient reasons for this Court to

apply Miller v. Alabama, 132 S. Ct. 2455, 183 L.

Ed. 2d 407 (2012), to Washington state cases on

collateral review?

B. SUMMARY OF ARGUMENT

The United States Supreme Court held in Miller
that a sentence of "mandatory life without parole
for those under the age of 18 at the time of their
crimes violates the Eighth Amendment’s prohibition
on ‘cruel and unusual punishments.’" Id. at 2460.

Federal constitutional law requires that new
constitutional rules of substantive law apply
retroactively. Except for ‘'"watershed" rules,
federal courts may not apply new procedural rules
to state court convictions on collateral review.
But state courts may choose whether to apply new
procedural rules retroactively to their own
convictions.

Miller announced a new rule of substantive
law. It prohibits a certain category of punishment
for a class of defendants because of their status
or offense. It renders RCW 10.95 unconstitutional

as applied to juveniles; yet state statutes permit



no other sentence for aggravated first degree
murder. Under federal law, because Miller
announced a new substantive rule, this Court must
apply it on collateral review, as the United States
Supreme Court demonstrated by so applying it.

If this Court concludes Miller announced a new
procedural rule, then it is a watershed rule of
criminal procedure that must be applied
retroactively.

And regardless of federal law, Washington’s
own jurisprudence warrants this Court applying
Miller to Mr. McNeil and all persons currently
serving this unconstitutional sentence.
cC. LEGAL AUTHORITY AND ARGUMENT

1. THE CONSTITUTION REQUIRES RETROACTIVE

APPLICATION OF NEW SUBSTANTIVE RULES AND
WATERSHED PROCEDURAL RULES, AND PERMITS
THIS COURT TO APPLY NEW RULES MORE
BROADLY THAN FEDERAL COURTS.

Teaque v. Lane, 489 U.S. 288, 109 8. Ct. 1060,

103 L. Ed. 2d 334 (1989), announced the rule for
applying new constitutional rules to state court
convictions on federal habeas review:
new constitutional rules of criminal
procedure will not be applied to those

cases which have become final before the
new rules are announced.



Id. at 310 (emphasis added). With the exception of
"watershed" rules, federal courts are prohibited
from applying new procedural rules to state
convictions on habeas review. The Court later

clarified:

New substantive rules generally apply
retroactively. This includes decisions
that narrow the scope of a criminal
statute by interpreting its terms, ... as
well as constitutional determinations
that place particular conduct or persons
covered by the statute beyond the State’s
power to punish ... . Such rules apply
retroactively because they "necessarily
carry a significant risk that a defendant
stands convicted of ‘an act that the law
does not make criminal’" or faces a
punishment that the law cannot impose
upon him.

Schriro wv. Summerlin.?t Thus the Fourteenth

Amendment requires federal courts to apply new
gsubstantive constitutional rules retroactively even
to state court convictions on habeas review.
Teaque’s general rule, however, in no way
restricts gtate courts from applying new
constitutional rules, whether substantive or
procedural, to their own cases in whatever way they

deem appropriate.

1 542 U.S. 348, 351-52, 124 S. Ct. 2519,
159 L. Ed. 2d 442 (2004) (Court’s italics; bold
added; citations omitted).



[Tlhe [Teague] rule was meant to apply
only to federal courts considering habeas
corpus petitions challenging state-court
criminal convictions. c. Federalism
and comity considerationg are unique to
federal habeas review of state
convictions. ce [F]linality of state
convictions is a state interest, not a
federal one. It i1s a matter that States
should be free to evaluate, and weigh the
importance of, when prisoners held in
state custody are seeking a remedy for a
violation of federal rights by their
lower courts.

Danforth v. Minnesota, 552 U.S. 264, 279-80, 128 S.

Ct. 1029, 169 L. Ed. 2d 859 (2008) (Court'’s
emphases) .

This Court has described an historical attempt
to "maintain congruence in our retroactivity
analysis with the standards articulated by the

United States Supreme Court." In re PRP of Markel,

154 Wn.2d 262, 268, 111 P.3d 249 (2005) (holding
Crawford's new rule of confrontation was not

retroactive). Nonetheless:

There may be a case where our state
statute would authorize or require
retroactive application of a new rule of
law when Teague would not. ... Limiting a
state statute on the basis of the federal
court’s caution in interfering with
State’s sgelf-governance would be, at
least, peculiar.



State v. Evang, 154 Wn.2d 438, 449, 114 P.3d 627,

cert. denied, 546 U.S. 983 (2005).2

Thus if Miller’s new rule isg substantive or a
watershed procedural rule, thig Court must apply it
to Mr. McNeil’s case. Nothing in the law prohibits
this Court from applying Miller retroactively to
this case. This State’s own jurisprudence supports
or requiresg applying Miller retroactively.

2. MILLER IS A NEW SUBSTANTIVE RULE THAT
MUST BE APPLIED RETROACTIVELY.

a. By Its Own Termsg, Miller’s Rule is
Substantive Under Federal Law.

Substantive rules are those rules
that place an entire category of primary
conduct beyond the reach of the criminal
law, or new rules that prohibit
imposition of a certain type of
punishment for a class of defendants
because of their status or offense.?
A rule is substantive "if it alters the range of
conduct or the class of persons that the law

punishesg." Schriro, 542 U.S. at 353. "[Rlules

that regulate only the manner of determining the

2 See RCW 10.73.100(6) (allows collateral
relief after time bar based on a "material" change
when the court finds "sufficient reasons" for
retroactive application). Evans at 448.

3 Sawyer v. Smith, 497 U.S. 227, 241, 110
S. Ct. 2822, 111 L. Ed. 2d 193 (1990).




defendant’s culpability are procedural." id.
(Court’s emphasis). Thus a procedural rule affects
only how a decision ig made. A substantive rule
changes what decision can be made.

The watershed procedural rule of Gideon v.

Wainwright,* which applied retroactively, clearly

was a new procedural or "how" rule: a trial must
be conducted by means of counsel for the defense.
The same "what" decisions are made as before: Did
the defendant commit the crime? What sentence
shall be imposed if he did?

Similarly, the rule announced in Ring wv.

5

Arizona® was procedural: a jury, not a judge, must

find aggravating circumstances to impose death.

[Ring] did not alter the range of conduct
[the] law subjected to the death penalty.
It rested entirely on the Sixth
Amendment’s  jury-trial guarantee, a
provision that has nothing to do with the
range of conduct a state may criminalize.
Rules that allocate decisionmaking
authority in this fashion are
prototypical procedural rules.

Schriro, 542 U.S. at 353.

4 372 U.S. 335, 83 S. Ct. 792, 9 L. E4. 2d
799 (1963).
5 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed.

2d 556 (2002).



Under a nmndaﬁory gentencing scheme of life
without parole, the sentencing court had no
questions to answer. After Miller, it ies required
to consider, and have available to apply, a
sentence of legs than life without parole. This is

a gubstantive change.6

b. Miller’s Effect on Washington Law
Demonstrates It is Substantive.

When applied to the Washington statute on
aggravated first degree murder, RCW 10.95, it is
clear Miller has changed what decision can be made.
Miller alters the class of persons (juveniles) who

can receive a category of punishment (mandatory

life without parole).

6 Other courts holding Miller is
gubstantive include: Jones v. S8State, So.3d
__ (Miss., No. 2009-CT-02033-SCT, 7/18/2013);
People v. Morfin, 367 Ill. Dec. 282, 294, 0981
N.E.2d 1010, § 56 (Ill. App. 11/30/2012); People v.
Williamg, 367 Ill. Dec. 503, 982 N.E.2d 181, 196-97
(I11. App. 12/12/2012); People v. Luciano, 370 Ill.
Dec. 587, 988 N.E.2d 943, 954-55 (I1l. App.
3/14/2013); Hill v. Snyder, No. 10-14568 (E.D.
Mich., 1/30/2013); see also Chambers v. State, 831
N.W.2d 311, 335 (Minn. 3/31/2013) (Anderson, Paul
H., J., dissenting); Geter v. State, 38 Fla. L.
Weekly D 1405, 32 (Fla. App. No. 3D1l2-1736,
6/26/2013) (Emas, J., dissenting).

For this Court’s reference, Appendix A lists
each decision addressing Miller's retroactivity
that counsel is aware of ag of the date of this
filing. Unpublished opinions are included in
Appendix B, per GR 14.1.




[Unless sentenced to death,] any person
convicted of the crime of aggravated
first degree murder shall be sentenced to
life imprisonment without possibility of
releage or parole. A person sentenced to
life imprisonmment under this section
shall not have that sentence suspended,
deferred, or commuted by any judicial
officer and the indeterminate sentence
review board or its successor wmay not
parole such prisoner nor reduce the
period of confinement in any wmanner
whatsoever including but not limited to
any sort of good-time calculation.

RCW 10.95.030 (emphases added). Thus the statute
expressly prohibits Washington courtsg from doing
exactly what Miller requires -- consider imposing a
gsentence of 1less than 1life without parole.
Washington statutes provide for no other crime that
requires or even permits a sentence of life without
parole.7 There is no such sentence as
"discretionary" life without possibility of parole.
The court wasg unable to impose any other penalty in
this case; yet Miller requires the ability to

impose a lesser sentence.

7 A r"persistent offender" also faces a
mandatory LWOPP sentence, but that depends on
criminal history, not on the definition of the
crime itself. RCW 9.94A.030(37), 9.94A.570. A
juvenile offense cannot be a "strike," and so a
juvenile cannot be a "persistent offender." State
v. J.H., 96 Wn. App. 167, 178, 978 P.2d 1121,
review denied, 139 Wn.2d 1014 (1999), cert. denied,
529 U.S. 1130 (2000).




The unanimous Supreme Court of Mississippi
recently held that Miller’s rule isg sgubstantive.

Prior to Miller, everyone convicted
of murder in Missigsippi was sentenced to
life imprisonment and was ineligible for
parole. Following Miller, Mississippl’s
current sentencing and parole statutes
could not be followed in homicide cases
involving Jjuvenile defendants. Our
sentencing scheme may be applied to
juveniles only after applicable Miller
characteristice and circumstances have
been considered Dby the sentencing
authority. As such, Miller modified our
substantive law by narrowing its
application for juveniles.

The Legislature ig the branch of
government responsible for enactment of
substantive law, which includes both

crime and punishment. ... However, its
enactments must comport with both the
United States and Missgissippi
Constitutions. Miller explicitly

prohibits states from imposing a
mandatory sentence of life without parole
on juveniles. Thus, Miller rendered our
present sentencing scheme unconstitu-
tional if, and only if, the sentencing
authority fails to take into account
characteristice and circumstances unique
to juveniles. When the Miller Court
announced a new obligation prohibiting
the application of our existing substan-
tive law, it modified Mississippi
gubstantive law.

We are of the opinion that Miller
created a new, substantive rule which
should be applied retroactively to cases
on collateral review.



Jones v. State, supra, 99 11-12, 18 (citations
omitted; court’s emphasis).8

As in Missgissippi, the Washington Legislature
is responsible for enacting substantive laws,
including both crimes and punishments.

[Tlhe Legislature, not the judiciary, has
the authority to determine the sentencing
process. This court has consistently
held that the fixing of legal punishments
for criminal offenses is a legislative
function. ... The spirit of the law is in
keeping with the acknowledged power of
the legislature to provide a minimum and
maximum term within which the trial court

may exercise its discretion in fixing
gsentence.

State v. Ammong, 105 Wn.2d 175, 180, 713 P.2d 719

(1986) .

Ag in Migsissippi, "[wlhen the Miller Court
announced a new obligation prohibiting the
application of our existing substantive law, it

modified [Washington] substantive law."®

8 Accord: Luciano, supra, at 9 57; see

algo Chambers, supra, at 336-37 (Anderson, J
dissenting) .

.17

J Although in responding to the dissent,

Miller said it mandates '"only that a sentence
follow a certain process--considering an offender’s
youth and attendant characteristics--before
imposing a particular penalty," id. at 2469, that
statement does not zrender the rule procedural
because under Washington law, there is no other
"particular penalty" a court can impose.

- 10 -



c. Miller and Alleyne Prohibit Applying
the Aggravated Murder Statute to
Juveniles.

Applying Miller requires a substantive change
in Washington’s statute, RCW 10.95. The statute
absolutely prohibits considering a Jjuvenile’s
youth; the Eighth Amendment requires it.

The Supreme Court recently clarified, in
another context, what must be considered an element

of a crime. In Alleyne v. United Statesg, U.S.

(No. 11-9335, 6/17/2013), the Court held any
fact that by law results in a mandatory minimum
sentence must be considered an element of the crime
to be proved beyond a reasonable doubt to a

jury.10

10 Some courts concluded, prior to Allevne,

that Millex’s rule is procedural rather than
gubstantive. See, e.dq.: Chambersg, supra; People
v. Carp, 298 Mich. App. 472, 828 N.W.2d 685 (2012)
(petition for review pending), but gee Hill wv.
Snyder, No. 10-14568 (E.D. Mich., 1/30/ 2013)
(applying Miller retroactively to grant relief to
Michigan state petitioners); Craig wv. Cain, (5th
Cir. No. 12-30035, 1/4/2013) (denying relief to
Louisiana state petitioner), but see State v.
Simmons, 99 S.3d4 28 (La. 10/12/2012) and State v.
Williams, 108 So.3d 255 (La. App. 1/7/2013)
(applying Miller retroactively to state’s inmates) ;
In re Morgan, 713 F.3d 1365 (11th Cir. 4/12/2013).
The Alleyne opinion calls into gquestion these
earlier decisions.

The Florida Supreme Court has granted review
of the igsue in Falcon v. State, 111 So.3d 973
(Fla. App. 4/30/13), review granted (No. SC13-865,

- 11 -



[Tlhe core crime and the fact triggering
the mandatory minimum sentence together
constitute a new, aggravated crime, each
element of which must be submitted to the
jury.

When a finding of fact alters the
1ega11y prescribed punishment so as to
aggravate it, the fact necessarily forms
a constituent part of a new offense and
must be submitted to the jury. It is no
answer to say that the defendant could
have received the same sentence with or
without that fact.

Alleyne, at 25, 27.%1
Thus under the statutory scheme of RCW 10.95,
aggravated first degree murder is a separate crime

from any other homicide under RCW Ch. 9A.32.12

Fla. 6/3/13), leaving in question decisionsg by its
Court of Appeals: Geter v. State, 37 Fla. L.
Weekly D 2283 (No. 3D12-1736, 9/27/12), =reh'g,
reh’g en banc, and cert. denied, 38 Fla. L. Weekly
D 1405 (Fla. App. 6/26/13) (en banc); Conzalez V.
State, 101 So.3d 886 (Fla. App. 10/24/2012),
petition for review pending (Fla. No. 8Cl13-16,
filed 1/8/2013); Smith v. State, 38 Fla. L. Weekly
D 1247 (Fla. App. No. 1D11-3579, 6/5/13)
(certifying same question as Falcon to Supreme
Court) .

11 petitioner does not suggest that Alleyne
itself is retroactive. New rules under the Sixth
Amendment typically are procedural, and not always
watershed; but Miller was under the Eighth
Amendment, which rules are commonly substantive.

12 This Court has held that RCW 10.95 does
not create a crime separate from premeditated first
degree murder, RCW 9A.32,030, but merely provides
for a different sentence. See, e.g., State wv.
Thomas, 150 Wn.2d 821, 83 P.3d 970 (2004). Allevne
refutes that reasoning.




Under Miller:

[T]he Eighth Amendment forbids a

sentencing scheme that mandates life in

prison without possibility of parole for
juvenile offenders. By making youth (and

all that accompanies it) irrelevant to

imposition of that harshest prison

sentence, such a scheme poses too great a

risk of disproportionate punishment.

132 8. Ct. at 2469 (emphases added).

The new rule announced in Millexr requires
finding an additional element for the mandatory
imposition of a sentence of life without the
possibility of parole under RCW 10.95: that the
defendant was at least 18 at the time of the

crime. 13

Requiring an additional element is a
signal of a substantive rule. Schriro, 542 U.S. at
354.

This holding does not merely change how a

court is to consider a sentence. It prohibits this

crime, defined by its sentences, to be imposed on

13 Roper v. Simmons, 543 U.S. 551, 125 §.
Ct. 1183, 161 L. Ed. 2d 1 (2005), previously held
juveniles could not be sentenced to death. Applied
retroactively, it limited RCW 10.95 to one possible
sentence for juveniles: mandatory life without
parole. Miller conclusively held that the
remaining mandatory minimum sentence cannot be
applied to someone under age 18 when the crime was
committed. Since neither statutory sentence can be
imposed, the crime defined in RCW Ch. 10.95 cannot
constitutionally be applied to juveniles.
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juveniles. It requires another crime and sentence
altogether be available. It 1is a substantive

holding, and so must apply retroactively.

d. Miller’s Reliance on Eighth
Amendment Death Penalty Cases
Further Supports Retroactive
Application.

Miller is rooted in a line of death penalty
cagses which held the Eighth Amendment requires
individualized sentencing when considering the
maximum possible sentence, death, upon an adult

4

offender.?! After Roper v. Simmong, sgupra, the

maximum possible sentence for a juvenile offender
is life without parole.

Miller recalled Graham v. Floridal®, holding

life without parole is constitutionally
impermissible for Jjuveniles who do not commit
homicide:

Graham makes plain these mandatory
gschemes’ defects in another way: by
likening 1life-without-parole sentences
imposed on juveniles to the death penalty
itself. TLife-without-parole terms, the
Court wrote, "share some characteristics
with death sentences that are shared by

14 See Geter, supra, 38 Fla. L. Weekly D
1405 at 10-26 (Emas, J., dissenting); Chambers,
supra at 64 (Anderson, J., dissenting).

15 560 U.S. 48, 130 S. Ct. 2011, 176 L. Ed.
2d 825 (2010).



no other sentences." Imprisoning an
offender until he dies alters the
remainder of his life "by a forfeiture
that is irrevocable." And thie
lengthiest possible incarceration is an
"egpecially Tharsh punishment for a

juvenile, " because he will almost
inevitably serve '"more years and a
greater percentage of his life in prison
than an adult offender." The penalty

imposed on a teenager, as compared with
an older person, is therefore "the same
...1ln name only." All of that suggested
a distinctive set of legal rules: In
part because we <viewed this ultimate
penalty for juveniles as akin to the
death penalty, we treated it similarly to
that most severe punishment.

Miller, 132 8. Ct. at 2466 (emphasis added;
citations omitted, all quotes from Graham) .

Graham's "[t]lreat [ment] [of]
juvenile life sentences as analogous to
capital punishment," ... makes relevant
here a sgecond line of our precedents,
demanding individualized sentencing when
imposging the death  penalty. In
Woodgon,t® we held that a statute
mandating a death sentence for first-
degree murder violated the Eighth
Amendment . We thought the mandatory
gscheme flawed because it gave no
significance to "the character and record
of the individual offender or the

circumstances" of the offense, and
"exclud[ed] from consideration ... the
possibility of compasgsionate or
mitigating factors." ce Subsequent

decisions have elaborated on the
requirement that capital defendants have
an opportunity to advance, and the judge
or Jjury a chance to assess, any

16 Woodson v. North Carolina, 428 U.S. 280,
96 S, Ct. 2978, 49 L. Ed. 2d 944 (1976).
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mitigating factors, so that the death
penalty is reserved only for the most
culpable defendants committing the most
serious offenses.

Millexr, 132 S. Ct. at 2467 (emphasis added,

citations omitted).
The rule established by thig line of cases has
been applied retroactively to cases already final,

vacating sentences and remanding for resentencing.

As in Woodson, Miller still permits the most
severe punishment -- but only if the court has the
ability to impose a lesser sentence and makes
individualized £findings after considering the
defendant’s youth. This additional requirement
makes the rule substantive. It 1s not sufficient
to distinguish it from the precedents for purposes

of retroactivity.

e. The United States Supreme Court
Applied Miller’s Rule Retroactively
on Collateral Review; Teaque'’s
Principle of Even-Handed Justice and
Eighth Amendment Precedent Support
Further Application.

As noted in Petitioner’s Amended Reply Brief,

Miller applied its holding to Jackson v. Hobbs on




collateral review from Arkansas. Millexr, 132 S.
Ct. at 2461-62, 2475. This act is significant.l”

[Olnce a new rule is applied to the
defendant in the case announcing the
rule, evenhanded justice requires that it
be applied retroactively to all who are
similarly situated.

[Tlhe harm caused by the failure to
treat similarly situated defendants alike
cannot be exaggerated: such inequitable
treatment "hardly comports with the ideal
of ‘'administration of justice with an
even hand.’"

We therefore hold that, implicit in
the retroactivity approach we adopt
today, i1s the principle that habeas
corpus cannot be used as a vehicle to
create new constitutional rules of
criminal procedure unless those rules
would be applied retroactively to all
defendants on collateral review.

Teague, 489 U.S. at 315-16 (Court’s emphasis).

The clearest instance, of course, in
which we can be gaid to have "made" a new
rule retroactive is where we expressly
have held the new rule to be retroactive
in a case on collateral review and
applied the rule to that case.

Tyler v. Cain, 533 U.S. 656, 668, 121 S. Ct. 2478,

150 L. Ed. 2d 632 (2001) (O’'Connoxr, J., concurring;

emphasis added).

Albeit 1in a different context,
Justice Alito in digsent described Miller

17 It is notable that the Court did not

gimply dispose of Jackson’s case by dismissing it
as improvidently granted.

- 17 -



and Jackson as "two (carefully selected)
cases." [Miller, 132 S. Ct. at 2489.]
Plainly they were carefully selected to
make clear to the discerning reader that
the rule laid down in Millexr and Jackson
applied whether or not the mandatorily
life-without-parole-sentenced juvenile’s
case was still "in the pipeline.”

Falcon wv. State, 111 So.3d 973 (Fla. App. 2013)

(4/30/13) (Benton, c.Jd., concurring), review
granted, 111 So.3d at 975 (No. 8Cl3-865, Fla.
6/3/13) .%8

This Court should honor Teague’s concept of
evenhanded justice and apply the holding here.

3. IN THE ALTERNATIVE, MILLER IS A WATERSHED
RULE OF CRIMINAL PROCEDURE.

To the extent this Court concludes Miller is a
procedural ruling, Teaque's prohibition of

retroactive application does not apply to a

"watershed rule of criminal procedure."  Teaque,

489 U.S. at 311. Such a rule must meet two

requirements. First it must Dbe necessary to

prevent an "impermissibly large risk" of an
18

Other courts have relied on application
to Jackson as evidence the ruling is retroactive.
See, e.g.: Hill v. Snyder; Morfin, supra, at § 57;
Williams, supra, at § 54; Geter, 38 Fla. L. Weekly
D 1405 at 6-8 (Emas, dissenting).




inaccurate "criminal proceeding."'® "gSecond, the
rule must alter our understanding of the bedrock
procedural elements essential to the fairness of a
proceeding." Whorton, 549 U.S. at 418.

The new rule of Miller wmeets the first
reguirement by announcing a "foundational
principle" with respect to the sentencing of
juveniles to mandatory life without parole.

By making youth (and all that accompanies

it) drrelevant to imposition of that

harshest prison sentence, such a scheme

poses too great a risk of
disproportionate punishment.
132 8. Ct. at 2468-69. Thus the new rule prohibits
such a scheme to avoid the constitutionally
impermissible risk of imposing a disproportionate
and so inaccurate sentence.

The change of this bedrock principle is seen

in our own state’s jurisprudence. In State v.

Massey,zo the court held the test for cruel and

unusual punishment "does not embody an element or

19 Schriro, 542 U.S. at 355-56; Whorton v.
Bockting, 549 U.S. 406, 418, 127 S. Ct. 1173, 167
L. Ed. 2d 1 (2007); Saffle v. Parks, 494 U.S. 484,
495, 110 S. Ct. 1257, 108 L. Ed. 2d 415 (1990).

20 State v. Massey, 60 Wn. App. 131, 145-46,
803 P.2d 340, review denied, 115 Wn.2d 1021 (1990),
cert. denied, 499 U.S. 960 (1991).
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consideration of the defendant’s age, only a

balance between the c¢crime and the sentence

imposed. " Miller clearly overrules this very
foundational concept of Massey. Thus it alters a

bedrock procedural element essential to the
fairness of sentencing a juvenile tried as an
adult.

Miller also meets the second component of a
watershed rule by expressly overturning the
sentencing schemes of 29 sovereign jurisdictions--
28 States and the federal government--which made a
"life-without-parole term wmandatory for some
juveniles convicted of murder in adult court." Id.
at 2471. Such a ruling "alter[s] our understanding
of the bedrock procedural elements essential to the
fairness of a ©proceeding" by striking down

statutory schemes acrosgss the country. See Whorton,

549 U.S. at 418; Millexr, 132 S. Ct. at 2471.
The impact of Miller is comparable to that of

Gideon, supra, the only decision the Supreme Court

has explicitly recognized as announcing a watershed

rule of criminal procedure. Both Gideon and Miller

"effected a profound and sweeping change," Whorton,

549 U.S. at 421, albeit in different ways: Gideon

- 20 -



by "establisghl[ing] an affirmative right to counsel
in all felony cases,"?! and Miller by establishing
a right to individualized sentencing for juveniles
previously unrecognized by a majority of the States
and Congress.

The Illinois Court of Appeals held Miller is a
watershed rule because it "requires the observance
of those procedures that are implicit in the

concept of ordered liberty." People v. Williams,

supra, 982 N.E.2d at 196. This Court should join

in finding Miller to be a watershed rule.

4. THIS STATE’S JURISPRUDENCE FOR COLLATERAL
RELIEF REQUIRES APPLYING MILLER
RETROACTIVELY .

This Court should consgider this issue under
Washington’s state law and hold, in the alternative
to federal law, that Miller applies on collateral

review. 22

21 0'Dell v. Netherland, 521 U.S. 151, 167,
117 S. Ct. 1969, 138 L. Ed. 2d 351 (1997).

22

Justice Paul H. Anderson, dissenting in
Chambers, gupra, 831 N.W.2d at 339, warned that by
insisting on the federal Teague analysis for
Minnesota, the majority reached its conclusion from
an '"overabundance of caution" that the United

States Supreme Court would later decide the issue
differently.
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a. This Court Should Hold as a Matter
of Statutory Construction that RCW
10.95 Does Not Apply to Juveniles.
Before addressing constitutional issues, this

Court <considers the meaning of our State’s

statutes. State v. Furman, 122 Wn.2d 440, 456, 858

P.2d 1092 (1993).
In Furman, this Court considered the effect of

Supreme Court precedent on RCW 10.95. Thompson v.

Oklahoma?? held the death penalty could not be
imposged against defendants age 15 or younger when

the crime occurred; vyet Stanford v. Kentucky?24

upheld the death penalty for defendants who were 16
or 17 at the time of the crime. Michael Furman was
17 years and 10 months when he raped, murdered and
robbed an elderly woman in 1989. Thus the
Consgtitution permitted his death sentence.

This Court observed that RCW 13.40.110
authorized juveniles to be tried as adults, but did
not mention the death penalty. RCW 10.95

authorized the death penalty, but did not refer to

23 487 U.S. 815, 101 L. Ed. 2d 702, 108 S.
Ct. 2687 (1988).

24 492 U.S. 361, 106 L. Ed. 2d 306, 109 S.
Ct. 2969 (1989).



crimes committed by juveniles. Neither statute set
a minimum age for imposition of the death penalty.

"Wherever possible, it is the duty
of this court to construe a statute so as
to uphold its constitutionality.™ We
cannot rewrite the juvenile court
statutes or the death penalty statute to
expressly preclude imposition of the
death penalty for crimes committed by
persons who are under age 16 and thus
exempt from the death penalty under
Thompsgson. Nor is there any provision in
either statute that could be severed in
order to achieve that result. The
statutes therefore cannot be construed to
authorize imposition of the death penalty
for crimes committed by Juveniles.
Absent such authorization, appellant’s
death sentence cannot stand.

Furman, 122 Wn.2d at 458.

The same observation applies when considering
the mandatory sentence of life without parole: the
Legislature did not consider how the sentence of
mandatory 1life without parole should apply to
juveniles tried as adults.

This Court 1s charged with the £final
interpretation and application of Washington'’'s
Constitution and laws. As 1in Furman, it cannot
rewrite RCW 10.95 to permit life without parole for
juveniles 1f the court also considers a lesser
gsentence and the defendant’s age, as Miller

requires. It cannot sever a portion of the statute



to make it comply with Miller. It cannot construe
this statute constitutionally to apply to
juveniles.

Thus even if Miller permits the possibility of
a life-without-parole sentence on a juvenile, there
is no substantive law in Washington that this Court
can construe to comply with Miller. As in Furman,
this sentence of life without parole cannot stand.

b. An Illegal Sentence Can Be Corrected
At Any Time.

Exercising its govereign jurisdiction

recognized in Danforth, supra, this Court regularly

has agreed to correct an illegal sentence based on

subsequent changes of law.

When a sentence has been imposed for
which there is no authority in law, the
trial court has the power and duty to
correct the erroneous sentence, when the
error is discovered.

In re PRP of Carle, 93 Wn.2d 31, 33, 604 P.2d 1293

(1980) (Court’s emphasis). Thus this Court has
rejected the State’s argument that subsequent case
law precludes "retroactive" application to earlier
gsentences, and indeed held it requires application:

When this court construes a statute,

its original meaning is clarified. Our
ruling is thus automatically
"retroactive."



In re PRP of Greening, 141 Wn.2d 687, 693 n.7, 9
P.3d 206 (2000) (Court’s emphasis).?®

Other States that permit challenges to illegal
gsentences at any time apply new decisions,
including Miller, retroactively.2® This Court

should do the same.

25 Greening vacated a sentence because of a

later case reinterpreting the SRA. Accord: In re
PRP _of Moore, 116 Wn.2d 30, 37, 803 P.2d 300
(1991); State wv. Darden, 99 Wn.2d 675, 679, 663
P.2d 1352 (1983); Carle, supra (firearm enhancement
not applicable to robbery 1°); State v. Moen, 129
Wn.2d 535, 538, 919 P.2d 69 (1996); In re PRP of
Goodwin, 146 Wn.2d 861, 50 P.3d 618 (2002) (PRP
granted because intervening SRA interpretation made
offender score invalid; juvenile priors washed
out); In re PRP of Vandexrvlugt, 120 Wn.2d 427, 842
P.3d 950 (1992) (vacating 1988 exceptional sentence
based on 1991 case); In re PRP of Smith, 117 Wn.
App. 846, 73 P.3d 386 (2003) (intervening case law
changing required instruction on accomplice
liability applied retroactively on collateral
review) .

26 See, e.q., Simmons, gupra; State v.
Williams, supra; State v. Lockheart, 820 N.W.2d 769
(Iowa App. 2012) (1985 sentence); State v. Bennett,
820 N.W.2d 769 (Iowa App. 2012) (1998 sentence);
Luciano, supra; Whitesgide v. State, 2013 Ark. 176
(slip Op. at 4, 4/25/2013) (even if not
procedurally preserved, may raise Miller at any
time to challenge illegal sentence); Veal v. State,
779 N.W.2d 63 (Iowa, 2010) (juvenile’s 2008
challenge to 1995 mandatory LWOP as cruel and
unusual held timely as challenge to illegal
sentence); see also Chamberg at 86-87 (Page, J
dissenting) .

-1
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c. The State has Less Interest in
Finality for a Sentence Than for a
Conviction.

The State’s interest in finality of a

conviction is much greater than of a particular

sentence. Danforth, supra. Retroactive

application will not reguire a new trial or a
redetermination of guilt. The convictions will
remain undisturbed, lessening any concern regarding
lost records, dead or unavailable witnegses, or
gimilar issues which might be raised if a new trial
were required. The wvictimg’ survivors would be
permitted to participate and have their wvoices
heard. Since the court will now have discretion to
impose a sentence other than life without parole,
the wvictims’ participation can influence the
ultimate decision.

5. IF MILLER IS NOT APPLIED RETROACTIVELY,

THIS STATE CONTINUES TO HOLD PEOPLE IN
UNCONSTITUTIONAL PUNISHMENT.

Miller held that a wmandatory life-without-
parole sentence for a juvenile 1is '"cruel and
unusual punishment." Washington’s Constitution
prohibits a "cruel" punishment, regardless whether

it ig unusual. Const., art. I, § 14. Obviously,



going forward, no juvenile offender will receive
such a gentence.

Failing to apply Miller retroactively means
this State will continue imprisoning 30 individuals
in "cruel and unusual" punishment. Until they die,
these young people will remain imprisoned without
any court ever having had the ability to consider
their youth and its attendant effects to determine
the appropriate sentence.?’ Given their youth at
the time of the offense, most of these sentences
are in fact longer than those imposed on adults
committing the same crime. Millexr at 2466.

6. THE ERROR HAS WORKED TO PETITIONER’S
ACTUAL AND SUBSTANTIAL PREJUDICE.

The State argued in its response at 8 that
Russell McNeil cannot demonstrate he was "actually
and substantially prejudiced" by the sentence
imposed in this case. Washington statutes did not
permit the sentencing court to consider any

gentence other than life without parole. A recoxrd

27

See Chambers, supra, at 77-82 (Anderson,
Paul H., J., dissenting) (would hold Court’s
"supervisory power to insure the fair
administration of justice" warrants retroactive
application of Miller under state law to avoid
leaving petitioner serving cruel and unusual
gentence for rest of his life).
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in which the court could not even consider, much
less the defense argue, for a lesser sentence will
never permit review for prejudice. "[S]ome errors
which result in per se prejudice on direct review
will also be per se prejudicial on collateral

attack ... ." In re PRP of St. Pierre, 118 Wn.2d

321, 329, 823 P.2d 492 (1992) .28

Miller itself is sufficient to support remand
for resentencing.?? The Court cited scientific
developments that alter what we know and how we
think about juveniles, in ways the sentencing court
here did not know and could not consider:

Roper and Graham establish that children

are constitutionally different from
adults for purposes of sentencing.

Because juveniles have diminished
culpability and greater prospects for
reform, we explained, "they are less
deserving of the most severe
punishments." ... First, children have
28

Furthermore, this Court chose to address
thig issue by way of this pro se petition from an
inmate who has been incarcerated since age 17,
appointing counsel only for oral argument after all
pleadings were submitted. It is unjust to deny
recovery on an important constitutional issue
because of procedural flaws in a pro se petition.
Cf. Geter, supra, 38 Fla. L. Weekly D 1405 at 6
(Emas, J., dissenting) (expressing concern of
making decision based on pro se petition).

29 132 8. Ct. at 2461-62, 2475 (remanding
for resentencing in Jackson v. Hobbs); Jones V.
State, supra, 9§ 18.
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a "rlack of maturity and an
underdeveloped sense of responsibility,’™"
leading to recklessness, impulsgivity, and

heedless risk-taking. N Second,
children '"are more vulnerable ... to
negative influences and outside pres-
sures," including from their family and

peers; they have limited "contro[l] over
their own environment" and lack the
ability to extricate themselves from
horrific crime-producing settings. ..
And third, a child’s character is not as
"well formed" as an adult’s; his traits
are "less fixed" and his actions less
likely to be "evidence of irretrievabl [e]
deprav([ity] ."
Miller, 132 8. Ct. at 2464, "[Wle think
appropriate occasions for sentencing juveniles to
this harshest possible penalty will be uncommon."

Id. at 2469.30

Miller did not require Jackson to prove
prejudice; nor did the Arkansas court on remand.3?
Every case that has applied Miller retroactively

has remanded for resentencing without any showing

30 "Indeed, in the wake of Miller, a
defendant in Morgan’'s position--who previously
would have been statutorily mandated to be locked
away for life without parole--would likely receive

a different, and lesser, sentence." In re Morgan,
713 F.3d at 1368-69 (Wilson, J., concurring).
31

Jackson v. Norrig, 2013 Ark. 175,
S.W.3d (4/25/13) .




that the defendant would more likely receive a

shorter sentence.3?

Defendant can show prejudice 1if the
Supreme Court’s decision in Millerx
applies retroactively to his case.

Williams, 982 N.E.2d at 196. As this Court said:

Imposition of an unlawful sentence
ig a fundamental defect. ce And we
have little trouble concluding that to
allow Carrier to remaln wrongly subject
to a life sentence would constitute a
complete miscarriage of justice. Carrier
has met his burden of showing prejudice.

In re PRP of Carrier, 173 Wn.2d 791, 818, 272 P.3d

209 (2012).

When there 1is merely a procedural matter,
gsometimes an appellate court can predict whether
the trial court would have decided things
differently. For Mr. McNeil, the court had no
decision to make: it had to impose a sentence of
life without parole. After Millexr, it would have
to make a decision: What is the proper sentence in
this case? No court can predict the result. No

court has denied relief on this basis.

32 Morfin, supra; People v. Williams, supra;
Luciano, supra; Lockheart, sgupra; Bennett, supra;
Simmons, supra; State v. Williams, supra; Hill wv.
Snyder, supra (granted relief via parole).
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D. CONCLUSTION

Before condemning a juvenile to a
sentence he can complete only upon his
death, our society and our criminal
justice system has a compelling interest
in ensuring that the defendant have the
opportunity to present, and the trial
judge the digcretion to consider,
individual circumstances that might
warrant some lesser gentence. In doing
g0, we provide an accurate and reliable
sentencing process that gives substance
to the Eighth Amendment’s concept of
proportionate punishment. By applying
such a rule to all juvenile defendants,
including those whose conviction and
sentence are already final, we surely
enhance society’s confidence in a system
that is not merely efficient or uniform,
but is also fair, accurate and
reliable. 33

Thig Court should wvacate Russell McNeil's

gentence and remand for sentencing consistent with

Miller v. Alabama.

DATED this &0+ day of August, 2013.

i

NELL NUSSBAUM, WSBA No. 11140>
Attorney for Petitioner

33 Geter, 38 Fla. L. Weekly D 1405 at 48
(Emas, J., dissenting).
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APPENDIX A
OPINIONS FROM OTHER JURISDICTIONS

These decisions do not account for
jurisdictions where the court accepts the
prosecution’s agreement that Miller applies
retroactively, where the trial-level courts are
granting relief,3* or where the legiglature has
provided retroactive application.3®

FLORIDA

Falcon v. State,
111 So.3d 973 (Fla. App. 4/30/13),
review granted, (No. SC13-865, Fla. 6/3/13)

Geter v. State,

Panel opinion, 37 Fla. L. Weekly D 2283
(No. 3D12-1736, 9/27/12)

Rehearing, Rehearing En Banc and Certification
Denied, 38 Fla. L. Weekly D 1405
(No. 3D12-1736, Fla. App. 6/26/13) (en banc)

Gonzalez v. State,

101 So.3d 886 (Fla. App. 10/24/2012),
petition for review pending (Fla. No. SCi13-16,
filed 1/8/2013)

Smith v. State,

38 Fla. L. Weekly D 1247 (No. 1D11-3579, Fla.
App. 6/5/13) (certifying same question as
Falcon to Fla. Supreme Court)

34 See, e.q., Tulloch v. Gerry, No. 12-CV-
849 (Merrimack N.H. Super. Ct. 7/29/2013) (Order
granting habeas relief in four consolidated cases,
holding Miller is a retroactive substantive rule)
(a copy is attached in App. C).

35 See, e.d.: Calif. Sen. Bill No. 9
(9/30/2012); Louisiana Act No. 239 (2013); North
Carolina Sess. L. 2012-148; Wyoming Enrolled Act
No. 16 (2013). Copies are attached in Appendix C.
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ILLINOIS

People v. Morfin,
981 N.E.2d 1010, 367 Ill. Dec. 282
(Ill. App. 11/30/2012)

People v. Luciano,
988 N.E.2d 943, 370 Ill. Dec. 587
(I11. App. 3/14/2013)

People v. Williams,
982 N.E.2d 181, 196-97, 367 1Ill. Dec. 503
(I11. App. 12/12/2012)

IOWA

Veal v. Iowa,

779 N.W.2d 63 (Iowa, 2010)

(pre-Miller decisgion held mandatory Llife
without parole cruel and wunusual for a
juvenile, applied it on collateral review,
ordered resentencing for 1995 sentence)

State v. Lockheart,

820 N.W.2d 769 (Iowa App. 2012) (1985
gentence)

State v. Bennett,

820 N.W.2d 769 (Iowa App. 2012) (1998
sentence)

LOUISTANA

State v. Simmong, 99 So.3d 28 (La. 10/12/2012)

State v. Williams, 108 So.3d 255 (La. App.
1/7/2013)

MICHIGAN

People v. Carp, 298 Mich. App. 472, 828 N.W.2d
685 (2012) (petition for review pending)
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MINNESOTA

Chambersg v. State,
831 N.W. 311 (Minn. 5/31/2013)

MISSISSIPPI

Joneg v. State,

So.3d (No. 2009-CT-02033-8CT, Miss.
7/8/2013)

PENNSYTLVANIA

Commonwealth v. Cunningham,
51 A.3d 178 (Penn. No. 447 EAL 2009, 8/6/2012)
(Pennsylvania Supreme Court Order allowing
appeal from superior court)

UNITED STATES DISTRICT COURTS

Hill v. Snvder,
(No. 10-14568, E.D. Mich. 1/30/2013)

UNITED STATES COURTS OF APPEALS

Wang v. United States,

(2d. Cir. No. 13-2426, Doc. 39, 7/16/2013)
(Order granting motion to allow successive §
2255 petition based on Miller)

In re Landry,

(4th Cir. No. 13-247, Doc. 5, 5/30/2013)
(Order authorizing district court to consgider
guccegsive § 2254 petition based on Miller)

Craig v. Cain,
(5th Cir. No. 12-30035, 1/4/2013)

Johngon v. United States,
F.3d (8th Cir. No. 12-3744, 7/12/2013)

In re Mordgan,
713 F.3d 1365 (11lth Cir., 4/12/2013)
(rehearing en banc denied, 6/10/2013)
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APPENDIX B

COPIES OF UNPUBLISHED OPINIONS
per GR 14.1

State v. Lockheart,
820 N.W.2d 769 (Iowa App. 2012)

State v. Bennett,
820 N.W.2d 769 (Iowa App. 2012)

Commonwealth v. Cunningham,
51 A.3d 178 (Penn. No. 447 EAL 2009, 8/6/2012)

(Pennsylvania Supreme Court Order allowing appeal from superior
court)

Hill v. Snvder,
No. 10-14568 (E.D. Mich., 1/30/2013)

Wang v. United States,
(2d. Cir. No. 13-2426, Doc. 39, 7/16/2013)

(Order granting motion to allow succesgsive § 2255 petition based on
Miller)

In re Landry,

(4th Cir. No. 13-247, 5/30/2013)
(Doc. 5: Order authorizing district court to consider
succegsive § 2254 petition; Doc. 2: Motion Pursuant to 28
U.S.C. § 2244 for Authorization to File a Second or Successive
Application for Habeas Corpus based on Miller)

Craig v. Cain,
(5th Cir. No. 12-30035, 1/4/2013)

Johnson v. United States,
F.3d (8th Cir. No. 12-3744, 7/12/2013)
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Page 1

STATE OF IOWA, Plaintiff-Appellee, vs. CHRISTINE MARIE LOCKHEART,
Defendant-Appellant,

No. 1-576 /10-1815

COURT OF APPEALS OF IOWA

820 N.W.2d 769; 2012 Iowa App. LEXIS 531

July 11, 2012, Filed

NOTICE:

NO DECISION HAS BEEN MADE ON PUBLI-
CATION OF THIS OPINION. THE OPINION IS
SUBJECT TO MODIFICATION OR CORRECTION
BY THE COURT AND IS NOT FINAL UNTIL THE
TIME FOR REHEARING OR FURTHER REVIEW
HAS PASSED. AN UNPUBLISHED OPINION MAY
BE CITED IN A BRIEF; HOWEVER, UNPUBLISHED
OPINIONS SHALL NOT CONSTITUTE CONTROL-
LING LEGAL AUTHORITY. PUBLISHED IN
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OPINION
VOGEL, P.J.

Christine Lockheart appeals her sentence of life
without parole for first-degree murder and first-degree
robbery, which she committed at age seventeen, as "cruel
and unusual punishment" under the Eighth Amendment
of the United States Constitution, and Article 1, section
17 of the Iowa constitution. Under the principles articu-
lated in Miller v. Alabama, 132 S. Ct. 2455, 183 L. Ed.
2d 407, 2012 U.S. LEXIS 4873, 2012 WL 2368659
(2012), we vacate Lockheart's sentence and remand for
resentencing.

L. Background Facts and Proceedings

In June 1985, a jury [*2] found Christine
Lockheart guilty of first-degree murder, under a theory
of aiding and abetting, and first-degree robbery, which
Lockheart committed when she was seventeen years old.!
She was sentenced to life in prison without the possibil-
ity of parole. Lockheart appealed from the resulting con-
victions, which were affirmed by this court in May 1987,
Lockheart, 410 N.W.2d at 690. In April 2003, Lockheart
applied for a commutation recommendation and in Au-
gust 2005 appeared before the Iowa Board of Parole for
an interview, The Board voted 5-0 against recommend-
ing Lockheart's sentence be commuted, based in large
part on Lockheart's prison disciplinary problems.

1 Under the 1983 code, a juvenile charged with
committing a forcible felony was not automati-
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cally excluded from the jurisdiction of the juve-
nile court. Compare lowa Code § 232.45(6)(a)
(1983) (stating the requisite procedure for the ju-
venile court to waive jurisdiction), with Iowa
Code § 232.8(1)(c) (2011) (stating juveniles that
commit forcible felonies are "excluded from the
jurisdiction of the juvenile court and shall be
prosecuted as otherwise provided by law unless
the court transfers jurisdiction of the child to the
juvenile [*3] court upon motion and for good
cause"). After a hearing, the juvenile court for
Scott County waived its jurisdiction over
Lockheart. State v. Lockheart, 410 N.W.2d 688,
690 (Iowa Ct. App. 1987); see also lowa Code §
232.45(6) (1983) (providing three factors that
must be met for the juvenile court to waive its ju-
risdiction over a child).

On April 8, 2010, Lockheart filed a motion for cor-
rection of an illegal sentence in district court. She as-
serted that her sentence of life without the possibility of
parole for a crime committed while she was under the
age of eighteen constitutes cruel and unusual punish-
ment, both on its face and as applied, in violation of the
Eighth Amendment of the United States Constitution, and
under Article I, section 17 of the Iowa constitution.*
Lockheart also requested an evidentiary hearing.

2 As the Iowa Supreme Court has recognized,
"the federal lexicon for Eighth Amendment analy-
sis no longer includes the terms 'facial challenge'
and 'as-applied challenge.' Instead, the defendant
must challenge his sentence under the
'categorical' approach or make a 'gross propot-
tionality challenge to [the] particular defendant's
sentence." State v. Oliver, 812 N.W.2d 636,
639-40 (Iowa 2012) [*4] (citing Graham v.
Flovida, 130 S. Ct. 2011, 2022, 176 L. Ed. 2d 825
(2010)).

A hearing was scheduled for August 26, 2010. On
May 18, 2010, one day after the Supreme Court decided
Graham, 130 S. Ct. 2011, 176 L. Ed. 2d 825, the district
court canceled Lockheart's hearing, without notice to
either Lockheart or the State. Lockheart filed a motion to
reconsider the cancellation, which the court denied.
Lockheart then filed a motion for a new trial and a mo-
tion in arrest of judgment, again requesting an eviden-
tiary hearing to determine facts and circumstances pat-
ticular to Lockheart and her sentence. Lockheart also
filed a bill of exceptions, attaching the documents that
she had intended to introduce at the previously scheduled
evidentiary hearing, The State resisted, and on November
9, 2010, the district court denied both of Lockheart's mo-
tions.

On November 10, Lockheart filed with our supreme
court a motion seeking an administrative and supervisory
order to the district court mandating an evidentiary hear-
ing, or in the alternative, the granting of an interlocutory
appeal and an immediate remand for purposes of con-
ducting an evidentiary hearing. The State filed a re-
sistance. On November 18, Lockheart filed a motion for
limited [*5] remand for our supreme court to direct the
district court to conduct an evidentiary hearing. The State
resisted this motion, and Lockheart filed a reply. On De-
cember 20, 2010, a single justice of our supreme court
denied the various motions made by Lockheart. On De-
cember 27, Lockheart moved our supreme court for re-
view of its December 20 order, which was also denied.

Lockheart's appeal was subsequently transferred to this
court.

On appeal, Lockheart asserts that (i) both on its face
and as applied, a sentence imposed on an adolescent of
life in prison without the possibility of parole is cruel and
unusual punishment under the Eighth Amendment of the
United States Constitution and under Article I, section 17
of the Iowa constitution, and (ii) she was not afforded
proceduiral due process when denied a hearing to demon-
strate her individual circumstances to challenge her sen-
tence of life without the possibility of parole.

IL. Standard of Review

Our court reviews constitutional claims de novo.
Bonilla v. State, 791 N.-W.2d 697, 699 (lowa 2010). We
may correct an illegal sentence at any time. lowa R.
Crim. P. 2.24(5)(a); Veal v. State, 779 N.W.2d 63, 64-65
(Towa 2010). "A claim that a sentence [*6] is unconsti-
tutional because it constitutes cruel and unusual punish-
ment is a claim of an illegal sentence and may therefore
be raised at any time." Bonilla, 791 N.W.2d at 699. Ad-
ditionally, the ordinary rules of error preservation do not
apply to claims regarding an illegal sentence. Veal, 779
N.W.2d at 65.

II1. Eighth Amendment Law

Lockheart contends that the mandatory imposition of
life without parole is unconstitutional under the Eighth
Amendment and that a denial of an opportunity to
demonstrate her individual circumstances in an
as-applied challenge denies her procedural due process
under the federal and state constitutions’ While
Lockheart's case was pending on appeal, the United
States Supreme Court issued Miller v. Alabama, 132 §.
Ct 2455, 183 L. Ed. 2d 407, 2012 U.S. LEXIS 4873,
2012 WL 2368659, at *17, which held that the mandato-
ry imposition of a sentence of life without parole for ju-
venile offenders is unconstitutional under the Eighth
Amendment,
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3 While Lockheart sets forth an argument re-
garding why sentencing a juvenile to life without
the possibility of parole is "constitutionally ob-
jectionable" under Article I, section 17 of the Io-
wa constitution, she does not advance a standard
for interpreting the cruel and unusual punishment
[*7] provision under the Iowa constitution that
differs from that of the federal constitutional
analysis. For this reason, we will apply the same
standards of interpretation as the United States
Supreme Court. See State v. Bruegger, 773
N.W.2d 862, 883 (lowa 2009) (noting where a
defendant does not advance a standard for inter-
preting the cruel and unusual punishment provi-
sion under the Iowa constitution in a manner dif-
ferent from its federal constitutional counterpart,
our State supreme court applies the same analysis
employed by the United States Supreme Court).

As to her due process argument, Lockheart
states that our court "should now recognize that
in Iowa, under the Iowa and Federal Constitu-
tions, there cannot be a categorical denial of any
opportunity for this defendant to demonstrate
under her particular facts and circumstances, the
'gross disproportionality' of a life sentence im-
posed on a [seventeen-year-old]." We note, how-
ever, that Lockheart is not advocating for inde-
pendent treatment of this issue under the Iowa
constitution,

The Eighth Amendment of the United States Consti-
tution provides, "Excessive bail shall not be required, nor
excessive fines imposed, nor cruel and unusual [*8]
punishment inflicted." Miller is the third in a recent line
of United States Supreme Court cases specifically ad-
dressing the interplay between the Eighth Amendment
and juvenile sentencing practices. The first case, Roper v.
Simmons, 543 U.S. 551, 578-79, 125 S. Ct. 1183, 161 L.
Ed. 2d 1 (2005), prohibited the death penalty for de-
fendants who committed their crimes while under the age
of eighteen. The second case, Graham, 130 S. Ct. at
2034, prohibited the imposition of a sentence of life
without parole for a juvenile offender who committed a
non-homicide offense. Finally, Miller concluded that
based on these two prior lines of precedent, the manda-
tory sentencing of a juvenile to life without parole vio-
lates the Eighth Amendment. 2012 U.S. LEXIS 4873,
2012 WL 2368659, *7.

As in Roper and Graham, the Court in Miller fo-
cused on the relevancy of an offender's age and the cir-
cumstances of the offense in the context of Eighth
Amendment jurisprudence. 2012 U.S. LEXIS 4873, [WL]
at *7-11. The Court explained,

Mandatory life without parole for a
juvenile precludes consideration of his
chronological age and its hallmark fea-
tures--among them, immaturity, impetu-
osity, and failure to appreciate risks and
consequences. It prevents taking into ac-
count the family and home environment
[*9] that surround him--and from which
he cannot usually extricate himself--no
matter how brutal or dysfunctional. It ne-
glects the circumstances of the homicide
offense, including the extent of his par-
ticipation in the conduct and the way fa-
milial and peer pressures may have af-
fected him. Indeed, it ignores that he
might have been charged and convicted of
a lesser offense if not for incompetencies
associated with youth--for example, his
inability to deal with police officers or
prosecutors (including on a plea agree-
ment) or his incapacity to assist his own
attorneys. And finally, this mandatory
punishment disregards the possibility of
rehabilitation even when the circum-
stances most suggest it.

2012 U.S. LEXIS 4873, [WL] at *11 (internal citations
omitted).

While Miller did not foreclose the sentencing court's
option to impose life without parole on a juvenile con-
victed of a homicide, it required consideration of "how
children are different, and how those differences counsel
against irrevocably sentencing them to a lifetime in pris-
on" 2012 U.S. LEXIS 4873, [WL] at *12. The Court
concluded,

Graham, Roper, and our individual
sentencing decisions make clear that the
sentencing court must have the oppor-
tunity to consider mitigating circum-
stances  [*10] before imposing the
harshest possible penalty for juveniles. By
requiring that all children convicted of
homicide receive lifetime incarceration
without possibility of parole, regardless of
their age and age-related characteristics
and the nature of their crimes, the manda-
tory sentencing schemes before us violate
this principle of proportionality, and so
the Eighth Amendment's ban on cruel and
unusual punishment,

2012 U.S. LEXIS 4873, [WL] at *17.
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IV. Analysis

Lockheart asked that we consider the unique char-
acteristics of juveniles, the capacity for rehabilitation,
and the diminished culpability of juvenile offenders to
find that her sentence of life without parole constitutes
cruel and unusual punishment under the Eighth Amend-
ment. She also requested an evidentiary hearing, which
the district court had denied.*

4 We find a Bruegger hearing unnecessary in
this case because based on Miller, Lockheart's
mandatory sentence to life without parole is un-
constitutional, and therefore requires no further
determination by the district court regarding
whether the mandatory imposition of life without
parole should be permitted. See Bruegger, 773
N.W.2d at 884- 85 (stating that an individualized
hearing may be necessary [*11] in some in-
stances to determine whether the punishment
imposed should be permitted); see also Miller,
2012 U.S. LEXIS 4873, 2012 WL 2368659, *17
(holding mandatory life without parole sentences
for juveniles unconstitutional).

Under Miller, mandatory imposition of the entirety
of Lockheart's sentence under section 902.1--"life with-
out the possibility of parole"--violates the United States
Constitution., We note, however, that Miller does not
impose a categorical ban on a sentence of life without
parole for juvenile homicide offenders. Instead, it re-
quires that prior to sentencing a juvenile to life without
parole, the sentencing court take into consideration any
mitigating circumstances--namely an offender's status as
a juvenile and the numerous characteristics that accom-
pany this status. 2012 U.S. LEXIS 4873, [WL] at *17.
Under the principles articulated in Miller we vacate
Lockheart's sentence and remand for resentencing,

V. Remand Considerations

In Bonilla v. State, 791 N.W.2d 697, 703 (lowa
2010), our supreme court applied Graham to set aside as
unconstitutional juvenile offender Julio Bonilla's sen-
tence of life without parole. This sentence was based on
Bonilla's conviction for kidnapping in the first degree--a
non-homicide crime--committed [*12] when he was
sixteen years old. Bonilla, 791 N.W.2d at 699. Bonilla
was sentenced pursuant to lowa Code section 902.1,
which precluded the possibility of parole other than by
commutation by the governor; the court found this viola-
tive of the federal constitution. Id. at 701. The remedy
crafted by the court ordered that Bonilla continue to
serve a life sentence, but the court struck the provision
that had foreclosed the possibility of parole. Id. at 702.
While that remedy was appropriate in accordance with
the prevailing case law under Graham for non-homicide
offenders, under the broader holding of Miller, severance
of "without parole" is merely a suggested option, Miller,
2012 U.S. LEXIS 4873, 2012 WL 2368659, at *4.

We therefore vacate Lockheart's sentence and re-
mand for individualized resentencing in accordance with
the process articulated in Miller, whereby the sentencing
court shall "have the opportunity to consider mitigating
circumstances before imposing the harshest possible
penalty for juveniles."* See 2012 U.S. LEXIS 4873, [WL]
at *17.

5 As in Miller, we need not reach the alterna-
tive argument Lockheart makes, that life without
parole imposed on a juvenile is categorically a
violation of the Eighth Amendment. Miller, 2012
U.S. LEXIS 4873, 2012 WL 2368659, at *12.

SENTENCE [*13] VACATED, REMANDED
FOR RESENTENCING.
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OPINION
POTTERFIELD, J.

Thomas Bennett contends the sentence imposed up-
on his conviction for first-degree murder--life without
parole (LWOP)--constitutes cruel and unusual punish-
ment because he was a minor when he committed the
offense. Pursuant to Miller v. Alabama, 132 S. Ct. 2455,
183 L. Ed. 2d 407, 2012 U.S. LEXIS 4873, 2012 WL
2368659 (2012), we vacate Bennett's sentence, and re-
mand for resentencing,

I. Background Facts and Proceedings.

When viewed in the light most favorable to the
State, the evidence shows that in August 1998, [*2]
Thomas Bennett, then aged seventeen years and four
months, was living with his friend John Molloy. Bennett
and Molloy lived next door to a disabled man and Ben-
nett knew when the man received his disability checks.
Bennett, Molloy, and another friend, Tony Vang,
planned to rob the neighbor knowing he had recently
cashed his $813 social security disability check. Bennett
provided a black trench coat and bandana to Vang and
helped tie a pool cue case inside Molloy's trench coat to
function as a shoulder holster for a pump-action rifle.
The three walked to the neighbor's house. Bennett told
the other two to wait five minutes while he went into the
victim's residence to act friendly and "set [the victim)]
up." He gave Molloy a pager that showed the time so
Molloy could gauge when five minutes had elapsed.
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Bennett entered the house. After the allotted five
minutes, with rifle drawn and wearing a mask, Molloy
entered the victim's house and shot the man as he sat on
his couch. Bennett ordered Molloy to shoot the victim
two or three times more, which Molloy did. Bennett then
picked something up from near the victim's body and the
three men ran through and away from the victim's house.
Bennett [*3] took the rifle from Molloy and threw it
away in an alley.

Bennett, Molloy, and Vang were charged with mur-
der as co-defendants. Their trials were severed. As part
of a plea agreement with the State, Vang agreed to testi-
fy.!

1 Bennett's co-defendants were both eighteen
at the time of the offense. The disposition of their
cases is not part of the appellate record before us.

At trial, Vang, James Clark, and Randy Grimm
(Molloy's stepfather) testified that Bennett and Molloy
were friends, but Bennett was the leader of the two. A
jury convicted Bennett of first-degree murder® and the
court sentenced him to the mandatory sentence of life in
prison without parole pursuant to Jowa Code section
902.1 (1997). On direct appeal, this court affirmed the
conviction and sentence. State v. Bennett, No. 99-0726,
2000 Iowa App. LEXIS 435, 2000 WL 1675593 (lowa Ct.
App. Nov. 8, 2000).

2 The verdict did not specify whether the jury
found Bennett guilty of felony murder under Jo-
wa Code section 707.2(2) or as an aider and
abettor of murder committed with specific intent
under section 707.2(1).

Bennett subsequently filed a postconviction relief
application contending, among other things, that his
counsel was ineffective. The application [*4] was dis-
missed as untimely.

In August 2007, Bennett filed his second application
for postconviction relief alleging his conviction and sen-
tence violated his due process and equal protection rights
under the United States and Iowa constitutions. The ap-
plication was denied. On appeal, this court affirmed. See
Bennett v. State, No. 08-1157, 2010 lowa App. LEXIS
265, 2010 WL 1375346 (Iowa Ct. App. April 8, 2010).

On June 21, 2010, Bennett filed a pro se motion to
correct an illegal sentence® asserting for the first time that
his sentence constituted cruel and unusual punishment as
he was juvenile at the time of the offense. The district
court appointed counsel and heard arguments on coun-
sel's subsequently filed amended motion to correct an
illegal sentence. No evidence was offered or received
regarding Bennett's psychological or physiological brain

development at the time of the crime. The court denied
relief.

3 In Veal v. State, 779 N.-W.2d 63, 65 (lowa
2010), our supreme court held that a challenge to
a sentence on cruel-and-unusual-punishment
grounds is a claim of an illegal sentence, which
may be raised at any time under Jowa Rule of
Criminal Procedure 2.24(5)(a).

Bennett appeals, contending the LWOP sentence is
illegal [*5] and constitutes cruel and unusual punish-
ment under the United States and Iowa constitutions be-
cause he was a juvenile at the time of the offense.

IL Scope and Standard of Review.

Illegal sentences are reviewed for corrections of er-
rors at law. State v. Oetken, 613 N.W.2d 679, 686 (lowa
2000). However, we review constitutional claims de no-
vo. State v. Bruegger, 773 N.W.2d 862, 869 (lowa 2009).

II1. Analysis.

Both the federal and state consti-
tutions prohibit the imposition of cruel
and unusual punishment. U.S. Const.
Amend. 8; lowa Const. art. 1, § 17. "Pun-
ishment may be cruel and unusual be-
cause it inflicts torture, is otherwise bar-
baric, or is so excessively severe it is dis-
proportionate to the offense charged."
State v. Cronkhite, 613 N.W.2d 664, 669
(Towa 2000). If a punishment "falls within
the parameters of a statutorily prescribed
penalty," it generally "does not constitute
cruel and unusual punishment," Id. "Only
extreme sentences that are 'grossly
disproportionate' to the crime conceivably
violate the Eighth Amendment." Id. (cita-
tions omitted). While we provide the leg-
islature substantial deference "in setting
the penalty for crimes," it is within our
power "to determine whether [*6] the
term of imprisonment imposed is grossly
disproportionate to the crime charged." /d.
"If it is not, no further analysis is neces-
sary." Id.

State v. Seering, 701 N.W.2d 655, 669-70 (lowa 2005).

In Roper v. Simmons, 543 U.S. 551, 125 S. Ct. 1183,
161 L. Ed. 2d 1 (2005), the United States Supreme Court
discussed the relevance of juvenile status in a cru-
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el-and-unusual-punishment analysis where defendants
are faced with the death penalty.

After noting that the Eighth Amend-
ment applied to the death penalty with
"special force," Justice Kennedy mnext
turned to consideration of the mental abil-
ities of juveniles. Roper, 543 U.S. at 568.
Citing the common experience of parents,
confirmed by scientific and sociological
studies, Justice Kennedy noted that juve-
niles tend to have immature judgment and
act impulsively and without a full appre-
ciation of the consequences of their ac-
tions, were more susceptible to negative
peer influences than adults, were depend-
ent on parents and others, and had per-
sonalities that were less well developed
and more transitory than adults. Id. at
569-72. Justice Kennedy noted that as a
result of their immature judgment, impul-
sivity, dependence on others, and lack of
responsibility, nearly all states prohibit
[*7] persons under eighteen years of age
from voting, serving on juries, or marry-
ing without parental consent. Id. at 569.
Finally, Justice Kennedy surveyed inter-
national law, noting that various sources
of international law condemn the death
penalty for juveniles and that only a few
countries continue the practice. Id. at
376-77.

Because of the psychosocial and
neurological differences between juve-
niles and adults, Justice Kennedy wrote
that the penological justifications for the
death penalty--retribution and general de-
terrence--apply to juveniles "with lesser
force than to adults." Id. at 571. Justice
Kemnedy noted that "punishment of life
imprisonment without the possibility of
parole is itself a severe sanction, in par-
ticular for a young person." Id. at 572.

More recently, the Supreme Court held the Eighth
Amendment prohibits the imposition of LWOP sentence
upon a juvenile offender who did not commit a homi-
cide. Graham v. Florida, 130 S. Ct. 2011, 2030, 176 L.
Ed. 2d 825 (2010). The Court wrote,

In sum, penological theory is not ade-
quate to justify life without parole for ju-
venile nonhomicide offenders. This de-
termination; the limited culpability of ju-
venile nonhomicide offenders; and the
severity of life without parole sentences
all lead to the conclusion that the sen-
tencing practice under consideration is
cruel and unusual. This Court now holds
that for a juvenile offender who did not
commit homicide the Eighth Amendment
forbids the sentence of life without parole.

Id.

On June 25, 2012, the United States Supreme Court
issued its decision in Miller v. Alabama, 2012 U.S. LEX-
IS 4873, 2012 WL 2368659, at *17, holding that the
mandatory imposition of a sentence of life without parole
for juvenile offenders "violates th{e] principle of propor-
tionality, and so the Eighth Amendment's ban on cruel
and unusual punishment." As in Roper and Graham, the
Court in Miller focused on the relevancy of an offender's
age and the circumstances [*9] of the offense in the
context of Bighth Amendment jurisprudence. See Miller,
2012 U.S. LEXIS 4873, 2012 WL 2368659, at *7-11. The
Court explained,

To recap: Mandatory life without pa-
role for a juvenile precludes consideration
of his chronological age and its hallmark
features--among them, immaturity, im-
petuosity, and failure to appreciate risks
and consequences. It prevents taking into
account the family and home environment
that surround him--and from which he
cannot usually extricate himself--no mat-
ter how brutal or dysfunctional. It neglects
the circumstances of the homicide of-

Bruegger, 773 N.W.2d at 877. Thus, because of the psy-
chosocial, neurological, and penological differences be-
tween juveniles and adults, the Roper court determined
the death penalty categorically could not be applied to
juveniles. Roper, 543 U.S. at 573-74 ("When a juvenile
offender commits a heinous crime, the State can exact
forfeiture of some of the most basic liberties, but the
State cannot extinguish his life and his potential [*8] to
attain a mature understanding of his own humanity.").

fense, including the extent of his partici-
pation in the conduct and the way familial
and peer pressures may have affected him.
Indeed, it ignores that he might have been
charged and convicted of a lesser offense
if not for incompetencies associated with
youth--for example, his inability to deal
with police officers or prosecutors (in-
cluding on a plea agreement) or his inca-
pacity to assist his own attorneys. And fi-



Page 4

820 N.W.2d 769; 2012 Iowa App. LEXIS 542, *

nally, this mandatory punishment disre-
gards the possibility of rehabilitation even
when the circumstances most suggest it.

2012 U.S. LEXIS 4873, [WL] at *11.

While Miller did not foreclose the sentencing court's
option to impose life without parole [*10] on a juvenile
convicted of a homicide, it required consideration of
"how children are different, and how those differences
counsel against irrevocably sentencing them to a lifetime
in prison." 2012 U.S. LEXIS 4873, [WL] at *12. The
Court concluded,

Graham, Roper, and our individual
sentencing decisions make clear that the
sentencing court must have the oppor-
tunity to consider mitigating circum-
stances before imposing the harshest pos-
sible penalty for juveniles. By requiring
that all children convicted of homicide
receive lifetime incarceration without
possibility of parole, regardless of their
age and age-related characteristics and the
nature of their crimes, the mandatory sen-
tencing schemes before us violate this
principle of proportionality, and so the
Eighth Amendment's ban on cruel and
unusual punishment,

2012 U.S. LEXIS 4873, [WL] at *17.

Under Miller, mandatory imposition of the entirety
of Bennett's sentence under section 902.1--"life without
the possibility of parole"--violates the principle of pro-
portionality encompassed in the Fighth Amendment's
ban on cruel and unusuval punishment. Id. Miller does not

impose a categorical ban on a sentence of life without
parole for juvenile homicide offenders. See 2012 U.S.
LEXIS 4873, [WL] at *12. Rather, it [*11] requires that
prior to sentencing a juvenile to life without parole, the
sentencing court take into consideration all pertinent
factors--namely an offender's status as a juvenile and the
numerous characteristics that accompany this status. See
2012 U.S. LEXIS 4873, [WL] at *11, 17. Under the prin-
ciples articulated in Miller we vacate Bennett's sentence
and remand for resentencing in accordance with the pro-
cess articulated in Miller.*

4  In Bonilla v. State, 791 N.W.2d 697 (lowa
2010), our supreme court applied Graham to set
aside as unconstitutional juvenile offender Julio
Bonilla's sentence to life without parole. This
sentence was based on Bonilla's 2005 conviction
for kidnapping in the first degree--a
non-homicide crime--committed when he was
sixteen years old. Bonilla, 791 N.W.2d at 699.
Bonilla was sentenced pursuant to lfowa Code
section 902.1, which precluded the possibility of
parole other than by commutation by the gover-
nor; the court found this violative of the Federal
Constitution, Id. at 701. The remedy crafted by
the court ordered that Bonilla continue to serve a
life sentence, but the court struck the provision
that had foreclosed the possibility of parole. Id. at
702, While that remedy was appropriate [*12]
in accordance with the prevailing case law under
Graham for non-homicide offenders, under the
broader holding of Miller, severance of "without
parole" is merely a suggested option. See Miller,
2012 U.S. LEXIS 4873, 2012 WL 2368659, at *17
(requiring individualized sentencing for minors).

SENTENCE VACATED, REMANDED FOR
RESENTENCING.
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OPINION

ORDER
PER CURIAM

AND NOW, this 6th day of August, 2012, the Peti-
tion for Allowance of Appeal is GRANTED, LIMITED
TO the following issue:

Did the trial court err in imposing a life
sentence without parole for the crime of

life imprisonment without parole unless
there is consideration of mitigating cir-
cumstances by a judge or jury, retroac-
tively applies to an inmate serving such
sentence when the inmate has exhausted
his direct appeal rights and is proceeding
under the Post Conviction Relief Act.

2. if Miller v. Alabama, 132 S.Ct
2455, 183 L. Ed. 2d 407 (2012), is deter-
mined to have retroactive effect, what is
the appropriate remedy under the Penn-
sylvania Post Conviction Relief Act for a
defendant who was sentenced to a man-
datory term of life imprisonment without
the possibility of parole for a murder
committed when the defendant was under
the age of eighteen?

Page 1

[second] [d]egree [m]urder

The parties are DIRECTED to ad-
dress the following related issues:

1. Whether the holding in Miller v.
Alabama, 132 S.Ct. 2455, 183 L. Ed. 2d
407 (2012), that a juvenile convicted of a
homicide offense cannot be sentenced to

Allocatur is DENIED as to all remaining issues.

This [*2] matter is to be listed for argument at the
next scheduled session, with an expedited briefing
schedule. Appellant's brief is due August 24, 2012; ap-
pellee's brief is due September 7, 2012, No reply briefs
will be accepted. Given the expedited schedule, no
briefing extensions will be entertained.
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OPINION BY: John Corbett O'Meara

OPINION

OPINION AND ORDER GRANTING IN PART
AND DENYING IN PART PLAINTIFFS' MOTION
FOR SUMMARY JUDGMENT AND DENYING
DEFENDANTS' CROSS-MOTION [*2]__FOR
SUMMARY JUDGMENT

Before the court are cross-motions for summary
judgment, which have been fully briefed. The court
heard oral argument on September 20, 2012, and took the
matter under advisement. For the reasons discussed be-
low, Plaintiffs' motion is granted in part and denied in
part, and Defendants' motion is denied.

BACKGROUND FACTS

On November 17, 2010, Plaintiffs filed a complaint
challenging the constitutionality of M.CL. §
791.234(6)(a), which prohibits the Michigan Parole
Board from considering for parole those sentenced to life
in prison for first-degree murder. Specifically, Plaintiffs
seek a declaration the M.C.L. § 791.234(6)(a) is uncon-
stitutional as applied to those who were convicted when
they were under the age of eighteen. On July 15, 2011,
the court granted Defendants' motion to dismiss, on stat-
ute of limitations grounds, as to all Plaintiffs except
Keith Maxey. The court found that Maxey could state a
claim for relief under the Eighth Amendment. On Febru-
ary 1, 2012, Plaintiffs filed an amended complaint, add-
ing Plaintiffs whose claims are not barred by the statute
of limitations."

1 The court dismissed Plaintiffs' due process
and "customary international law" claims [*3]
for failure to state a claim on July 15, 2011,
Plaintiffs' amended complaint contains the due
process and customary international law claims
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that were previously dismissed. These claims are
no longer before the court.

The United States Supreme Court recently held that
mandatory life without parole sentences for juveniles
violate the Eighth Amendment's prohibition against cruel
and unusual punishment. Miller v. Alabama, 132 S.Ct.
2455, 183 L. Ed. 2d 407 (2012). Based upon Miller,
Plaintiffs seek summary judgment and equitable relief on
their Eighth Amendment claim,

LAW AND ANALYSIS

LMichigan's Parole Statute Is Unconstitutional as
Applied to Juveniles

In Miller, the Court found mandatory life without
parole sentencing schemes for juveniles convicted of
homicide to be unconstitutional:

Graham, Roper, and our individualized
sentencing decisions make clear that a
judge or jury must have the opportunity to
consider mitigating circumstances before
imposing the harshest possible penalty for
juveniles. By requiring that all children
convicted of homicide receive lifetime
incarceration without possibility of parole,
regardless of their age and age-related
characteristics and the nature of their
crimes, the mandatory [*4] sentencing
schemes before us violate this principle of
proportionality, and so the FEighth
Amendment's ban on cruel and unusual
punishment,

Miller, 132 S.Ct. at 2475. In this case, each of the Plain-
tiffs was tried as an adult and convicted of first-degree
murder. As a result, they received mandatory life sen-
tences. Pursuant to statute, the parole board lacks juris-
diction over anyone convicted of first-degree murder.
M.C.L. § 791.234(6). This statutory scheme combines to
create life without parole sentences for those who com-
mitted their crimes as juveniles. This type of sentencing
scheme is clearly unconstitutional under Miller.

IL.MillerApplies Retroactively

Defendants argue, however, that Miller does not ap-
ply retroactively. Courts have disagreed whether Miller
applies retroactively to cases on collateral review. Com-
pare Craig v. Cain, 2013 U.S. App. LEXIS 431, 2013 WL
69128 (5th Cir. Jan. 4, 2013) (not retroactive); People v.
Carp, 298 Mich. App. 472, 828 N.W.2d 685, 2012 Mich.
App. LEXIS 2270, 2012 WL 5846553 (Mich. App. Nov.
15, 2012) (not retroactive); Geter v. State, 2012 Fla.

App. LEXIS 16051, 2012 WL 4448860 (Fla. App. Sept.
27, 2012) (not retroactive); with State v. Simmons, 99
S0.3d 28 (La. 2012) (allowing for resentencing on col-
lateral review in light of Miller); People v. Morfin, 2012
IL App (I1st) 103568, 981 N.E.2d 1010, 367 Ill. Dec. 282,
2012 WL 6028634 (1ll. App. 2012) [*5] (Miller retroac-
tive). This case is not, however, before the court on col-
lateral review. Rather, Plaintiffs challenge the constitu-
tionality of Michigan's parole statute under § 1983.

"[Bloth the common law and our own decisions"
have "recognized a general rule of retrospective effect
for the constitutional decisions of this Court." Harper v.
Virginia Dept. of Taxation, 509 U.S. 86, 94, 113 S. Ct.
2510, 125 L. Ed. 2d 74 (1993). "When this Court applies
a rule of federal law to the parties before it, that rule is
the controlling interpretation of federal law and must be
given full retroactive effect in all cases still open on di-
rect review and as to all events, regardless of whether
such events predate or postdate our announcement of the
rule." Id. at 97. Because Miller was decided while this
case was pending, its rule applies to the parties before the
court.? Indeed, if ever there was a legal rule that should -
as a matter of law and morality - be given retroactive
effect, it is the rule announced in Miller. To hold other-
wise would allow the state to impose unconstitutional
punishment on some persons but not others, an intolera-
ble miscarriage of justice.

2 Moreover, this court would find Miller ret-
roactive on collateral [*6] review, because it is a
new substantive rule, which "generally apply ret-
roactively." Schriro v. Summerlin, 542 U.S. 348,
351-52, 124 S. Ct. 2519, 159 L. Ed. 2d 442
(2004). "A rule is substantive rather than proce-
dural if it alters the range of conduct or the class
of persons that the law punishes." Id. at 353.
"Such rules apply retroactively because they
'necessarily carry a significant risk that a defend-
ant . ., . faces punishment that the law cannot im-
pose upon him." Id. at 352. Miller alters the class
of persons (juveniles) who can receive a category
of punishment (mandatory life without parole).
Further, the Supreme Court applied Miller to the
companion case before it - on collateral review -
and vacated the sentence of Kuntrell Jackson.
"[O]nce a new rule is applied to the defendant in
the case announcing the rule, evenhanded justice
requires that it be applied retroactively to all who
are similarly situated." Teague v. Lane, 489 U.S.
288, 300, 109 S. Ct. 1060, 103 L. Ed 2d 334
(1989).

HILRelief Sought by Plaintiffs
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The issue here is what type of relief this court can
afford to Plaintiffs. In considering this, the court must be
mindful of the procedural posture of this case. Plaintiffs
have exhausted direct review of their convictions and
sentences; [*7] they are not seeking a writ of habeas
corpus. Rather, they are asking that the court declare
M.C.L. § 791.234(6) (the parole statute) unconstitutional
under § 7983, The distinction is important because Plain-
tiffs cannot attack their sentences under § /983; rather,
such relief must be obtained in state court or through
habeas corpus. Indeed, Plaintiffs were careful to circum-
scribe their request for relief, emphasizing that they were
not attacking their sentences, in order to survive De-
fendants' motion to dismiss, See July 15, 2011 Order at
8-9.

For this reason, the court cannot announce a cate-
gorical ban on a sentence of life without parole for juve-
niles, as Plaintiffs now request. See Wilkinson v. Dotson,
544 U.S. 74, 78, 125 S. Ct. 1242, 161 L, Ed. 2d 253
(2005) ("[A] prisoner in state custody cannot use a §
1983 action to challenge 'the fact or duration of his con-
finement.' He must seek federal habeas corpus relief (or
appropriate state relief) instead.").

Despite the fact that they cannot challenge their
sentences here, Plaintiffs suggest in their brief that they
are entitled to a "judicial hearing with full consideration
of the mitigating circumstances attendant to their child
status at the time they committed the [*8] offense so
that their punishment reflects their lesser culpability and
inherent rehabilitation capabilities." Pls.' Br. at 1. In oth-
er words, Plaintiffs suggest that they are entitled to
re-sentencing. This is not relief that this court can grant
in this case. Plaintiffs must seek such relief in state court
ot, if necessary, through a writ of habeas corpus.

Plaintiffs are entitled to relief with respect to the
parole statute itself, however. The court declares M.C.L.
791.234(6) unconstitutional as it applies to these Plain-
tiffs, who received mandatory life sentences as juveniles.
As a result, Plaintiffs will be eligible and considered for
parole. It remains to be determined how that process will
work and what procedures should be in place to ensure
that Plaintiffs are fairly considered for parole. In this
respect, the court will need further input from the parties.

Plaintiffs argue that the current parole system in
Michigan, where parole may be denied "for any reason
or no reason at all," is not a constitutional mechanism for
compliance with Graham and Miller. However, is not
clear what Plaintiffs want the system to look like, other
than to require "some meaningful opportunity to obtain
[*9] release based on demonstrated maturity and rehabil-
itation." Graham, 130 S.Ct. at 2030. The undefined na-
ture of Plaintiffs' request regarding changes in the parole
system does not satisfy Plaintiffs' burden of demonstrat-
ing that they are entitled to summary judgment here.
Plaintiffs need to articulate more clearly what changes in
the parole system they believe are required by Eighth
Amendment.

It may be that Plaintiffs are granted new sentencing
hearings in state court, which may obviate the need for
changes in the parole system. It appears, however, that
the State and state courts (see Carp) intend to resist
granting such hearings. Under these circumstances, the
court believes that compliance with Miller and Graham
requires providing a fair and meaningful possibility of
parole to each and every Michigan prisoner who was
sentenced to life for a crime committed as a juvenile.

The court directs the parties to provide further
briefing on the issue of the procedures that court may
equitably put in place to ensure that Plaintiffs receive a
fair and meaningful opportunity to demonstrate that they
are appropriate candidates for parole. Plaintiffs shall
submit their brief by March 1, 2013; Defendants [*10]
shall submit a response by March 22, 2013. Plaintiffs
may submit a reply by March 29, 2013,

ORDER

IT IS HEREBY ORDERED that Plaintiffs' motion
for summary judgment is GRANTED IN PART and
DENIED IN PART, consistent with this opinion and
order.

IT IS FURTHER ORDERED that Defendants' mo-
tion for summary judgment is DENIED,

/s/ John Corbett O'Meara
United States District Judge
Date: January 30, 2013
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E.D.N.Y.- Bklyn
96-cv-1453
13-cv-3522
Gershon, J.

United States Court of Appeals
FOR THE
SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square,
in the City of New York, on the 16™ day of July, two thousand thirteen.

Present:
Jose A. Cabranes,
Richard C. Wesley,"
Circuit Judges.
Joseph Wang,
Petitioner,
v. ‘ 13-2426

United States of America,
Respondent,
Juvenile Law Center,

Amicus Curiae.

Petitioner, pro se, requests an order authorizing the United States District Court for the Eastern
District of New York to consider a successive 28 U.S.C. § 2255 motion. Upon due consideration,
it is hereby ORDERED that the motion is GRANTED to allow him to file a § 2255 motion raising
his proposed claim based on Miller v. Alabama, 132 S. Ct. 2455 (2012). See Stone v. United States,
U.S.C.A. Dkt. 13-1486 at doc. 25 (order finding that petitioner had made a prima facie showing that

" The Honorable Reena Raggi recused herself from consideration of this motion.
Pursuant to Second Circuit Internal Operating Procedure E(b), the matter is being decided by the
two remaining members of the panel.

SAO-MLM
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Miller set forth a new rule of constitutional law, made retroactive to cases on collateral review by
the Supreme Court, that was previously unavailable), and doc. 19 (Government’s response agreeing
that Miller qualifies under § 2255(h)); see also Hill v. Snyder, 2013 WL 364198, at *2 n.2 (E.D.
Mich. Jan. 30, 2013) (noting that the court would find Miller retroactive on collateral review). But
see In re Morgan, 713 F.3d 1365, 1367-68 (11th Cir. 2013) (finding Miller not retroactive on
collateral review); Craig v. Cain, 2013 WL 69128, at *2 (5th Cir. Jan. 4, 2013) (same).

Since this Court has only determined that Petitioner has made a prima facie showing that he has
satisfied the successive petition requirements, see 28 U.S.C. § 2244(b)(3)(C), the district court is
directed to address, as a preliminary inquiry under § 2244(b)(4), whether the United States Supreme
Court’s decision in Miller announced a new rule of law made retroactive to cases on collateral
review, and thus permits Petitioner’s new § 2255 claim to proceed. See Quezada v. Smith, 624 F.3d
514, 521-22 (2d Cir. 2010); Bell v. United States,296 ¥.3d 127, 128 (2d Cir. 2002) (“the prima facie
standard [applies to] our consideration of successive habeas applications under § 2255 ....”).
Finally, it is further ORDERED that Respondent’s motion for an extension of time to file its
response in this proceeding is DENIED as moot given the response filed by Respondent on July 3,
2013,

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk

SAO-MIM
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FILED: May 30, 2013

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 13-247

In re: HOLLY LANDRY,

Movant.

ORDER

Movant has filed a motion under 28 U.S.C. § 2244 for
an order authorizing the district court to consider a second or
successive application for relief under 28 U.S.C. § 2254. The
court grants authorization for the movant to file a second or
successive habeas petition, thus permitting consideration of the
petition by the district court in the first instance.

Entered at the direction of the panel: Judge
Wilkinson, Judge Motz, and Senior Judge Hamilton.

For the Court

/s/ Patricia S. Connor, Clerk
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In The
United States Court of Appeals
For The Fourth Circuit

In ve HOLLY MICHELLE LANDRY,

Movant.

MOTION PURSUANT TO 28 U.S.C. § 2244 FOR AUTHORIZATION TO FILE
A SECOND OR SUCCESSIVE APPLICATION FOR HABEAS CORPUS

DANIELLE SPINELLI

DANIELLE Y. CONLEY

ANNE HARDEN TINDALL

RICHARD F. SHORDT

WILMER CUTLER PICKERING
HALE & DORR LLP

1875 Pennsylvania Avenue, N.W.

Washington, DC 20006

May 15, 2013 Counsel for Movant.
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

In re Holly MICHELLE Landry,

Oral Argument Requested Movant. NO.

MOTION PURSUANT To 28 U.S.C. § 2244 FOR AUTHORIZATION TO FILE A
SECOND OR SUCCESSIVE APPLICATION FOR HABEAS CORPUS

Holly Michelle Landry respectfully files this motion pursuant to 28 U.S.C. §
2244(b)(3)(A) for an order authorizing the United States District Court for the
Eastern District of Virginia to consider her second application for a writ of habeas
corpus under 28 U.S.C. § 2254, In support of her motion, Ms. Landry states as

follows:

INTRODUCTION

Ms. Landry, a Virginia inmate, is serving a sentence of life without parole,
plus an additional 50 years, for a homicide and related offenses committed when
she was 16 years old. The Circuit Court of the City of Norfolk imposed this
punishment under a mandatory sentencing scheme that, despite the mitigating
circumstances of her youth, dreadful home environment, vulnerability to influence,
and capacity for change, left the court with no discretion to sentence her to less

than a lifetime of incarceration with no opportunity for release.
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On June 25, 2012, the Supreme Court issued its decision in Miller v.
Alabama, 567 U.S. __, 132 S. Ct. 2455, holding that sentences of “mandatory life
without parole for those” who, like Ms. Landry, were “under the age of 18 at the
time of their crimes,” violate “the Eighth Amendment’s prohibition on ‘cruel and
unusual punishments.”” Id. at 2460. Because the Miller rule is a new one,
unavailable at the time of Ms. Landry’s first federal habeas petition, and the
Supreme Court has made this rule retroactive on collateral review, see 28 U.S.C. §
2244(b), this Court should grant Ms. Landry’s petition for permission to file a
second habeas petition to seek relief from her unconstitutional sentence.'

FACTUAL AND PROCEDURAL HISTORY

On July 31, 1996, when Ms. Landry was 16 years old, she and four male co-
defendants, including adults aged 25 and 35, robbed two of their Norfolk, Virginia
neighbors, killing one and injuring the other. Ms. Landry was the only of the five
to face trial, where she was convicted of capital murder, conspiracy, abduction,
malicious wounding, and robbery. Her 35-year-old co-defendant testified against
her in exchange for a lesser sentence and is scheduled to be released in 15 years.

At that time, Virginia law imposed a mandatory minimum sentence of life in

prison without the possibility of parole for anyone—including a juvenile—

! Indeed, a panel of this Court recently issued just such an Order in a

materially identical case to that offered here by Ms. Landry. See In re James, No.
12-287, DKT. 36 (4th Cir. May 10, 2013).

2
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convicted of capital murder. See VA. CODE § 18.2-10(a). On February 11, 1998,
the Circuit Court of the City of Norfolk sentenced Ms. Landry to life in prison
without the possibility of parole, plus an additional 50 years for the non-homicide
offenses. The court was not permitted to consider any mitigating evidence relevant
to the degree of Ms. Landry’s culpability—her age, the extreme poverty in which
she was raised, her mother’s heroin and prescription drug addictions, her mother’s
neglect and failure to enroll Ms. Landry in school after the eighth grade, her
mother’s and stepfathers’ physical abuse, her repeated stays in foster care, her
learning disabilities, the traumatic impact of witnessing her young brother’s
hanging death, or the possibility that her continued development would permit her
to escape the grim circumstances of her youth and make positive contributions to
her community. See Ex. 1 (Declaration of Holly Michelle Landry, hereinafter
“Landry Decl.”). Rather, Virginia law required the court to ignore these factors
and to sentence Ms. Landry to life without parole.

Ms. Landry appealed her conviction and sentence to the Virginia Court of
Appeals, which affirmed on August 4, 1998. Landry v. Commonwealth, No. 0420-
98-1 (Va. Ct. App. 1998). The Virginia Supreme Court refused Ms. Landry’s
petition for appeal on October 29, 1998. Landry v. Commonwealth, No. 0420-98-1,
SCV 981832 (Va. 1998). Ms. Landry did not learn of this denial for two years

because her attorney either did not attempt to notify her of it, or mailed the
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notification to the wrong prison and failed to confirm its receipt. Nor did he advise
Ms. Landry of avenues and time limits for post-conviction relief. Landry Decl.
14. The Virginia State Bar Disciplinary Board has since admonished her attorney
for his handling of criminal cases. Id.

Having received no communication from her counsel, Ms. Landry initiated
state and federal habeas corpus proceedings pro se. Ms. Landry filed a habeas
petition in the Circuit Court of the City of Norfolk on March 4, 2004, challenging
the admissibility of a statement she had made to the police and the sufficiency of
the evidence against her. The court dismissed the petition as time-barred on May
25, 2004, and the Virginia Supreme Court affirmed on November 16, 2004.
Landry v. Commonwealth, SCV 041769 (Va. 2004). On February 23, 2005, Ms.
Landry filed a habeas petition in the United States District Court for the Eastern
District of Virginia, alleging ineffective assistance of counsel, prosecutorial and
judicial misconduct, and insufficient evidence. The district court dismissed her
petition as time-barred on March 29, 2006. Ms. Landry appealed that decision to
this Court on April 17, 2006. In an unpublished per curiam opinion dated August
8, 2006, the Court denied Ms. Landry a certificate of appealability and dismissed
her petition. Landry v. Whee.ler, 193 Fed. App’x 261, 2006 WL 2277818 (4th Cir.
2006). At no point during any of her post-conviction proceedings in state or

federal court did Ms. Landry challenge the constitutionality of the mandatory life
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without parole sentence imposed upon her as a 16-year-old, and no court has

considered that issue.

ARGUMENT

L STANDARD FOR PERMISSION TO FILE A SECOND
APPLICATION FOR HABEAS CORPUS UNDER 28 U.S.C. § 2244(B)

Prior to filing a second application for habeas corpus, Ms. Landry must
“move in the appropriate court of appeals for an order authorizing the district court
to consider the application.” 28 U.S.C. § 2244(b)(3)(A). Such an application is
permitted if Ms. Landry makes a “prima facie showing” that her claim “relies on a
new rule of constitutional law, made retroactive to cases on collateral review by
the Supreme Court, that was previously unavailable.” Id. § 2244(b)(2)(A), (3)(C).

To obtain prefiling authorization, Ms. Landry need not prove that she meets
the standard for habeas relief set forth in Section 2244. Rather, the “prima facie
showing” she must make in this Court requires “simply a sufficient showing of
possible merit to warrant a fuller exploration by the district court.” In re Williams,
330 F.3d 277, 281 (4th Cir. 2003). The “showing of possible merit” refers to “the
possibility that the claims in a successive application” will meet the requirements
for a second habeas petition, “not the possibility that the claims will ultimately
warrant a decision in favor of the applicant.” Id. at 282; accord United States v.

MacDonald, 641 F.3d 596, 604 (4th Cir. 2011).
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II. MS.LANDRY HAS MADE A PR/MA F4 C7F SHOWING THAT
MILLERIS ANEW, PREVIOUSLY UNAVAILABLE RULE MADE
RETROACTIVE BY THE SUPREME COURT

After the Supreme Court’s decision in Miller, there can be no doubt that the
mandatory life without parole sentence imposed upon Ms. Landry as a 16-year-old
violates the Eighth Amendment’s prohibition on “cruel and unusual punishments.”
U.S. Const. amend. VIII. The question before this Court is whether Ms. Landry
may challenge her unconstitutional sentence in a second habeas petition, which
requires her to make a prima facie showing that (1) her petition “relies on a new
rule of constitutional law” that was “previously unavailable” and (2) the Supreme
Court has made that new rule retroactive on collateral review. See 28 U.S.C. §
2244(b)(2)(A), (3)(C). The standard for permission to file a second petition is not
an onerous one, and Ms. Landry has at least shown that the question of whether her
claim under Miller meets the requirements of Section 2244 “warrant[s] a fuller
exploration by the district court.” In re Williams, 330 F.3d at 281.

A. Ms. Landry Has Made A Prima Facie Showing That Her Claim
Under Miller Was Previously Unavailable

Miller announced a new rule of constitutional law that was “previously
unavailable” to Ms. Landry. This Court has stated that “[t]he word ‘previously’
refers to the last federal proceeding . . . in which the applicant challenged the same
criminal judgment.” In re Williams, 364 F.3d 235, 239 (2004). Accordingly, the

relevant inquiry here is whether the rule announced in Miller is “new” as compared

6
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to case law as it existed on February 23, 2005, when Ms. Landry initially filed for
federal habeas corpus relief. Under that standard, the Miller rule is unquestionably
“new,” and “previously unavailable” to Ms. Landry, for purposes of Section 2244,

The Supreme Coutt has explained that a “new” rule is one that is “not
dictated by precedent.” Teague v. Lane, 489 U.S. 288, 301 (1989). To be
“dictated by precedent,” existing case law must so clearly prescribe the rule that it
is “apparent to all reasonable jurists,” Chaidez v. United States, 133 S. Ct. 1103,
1107 (2013), and not “susceptible to debate among reasonable minds,” Butler v.
McKellar, 494 U.S. 407, 415 (1990).

Surely no “reasonable jurist” could have viewed existing precedent in
February 2005 as “dictat[ing]” a rule barring mandatory sentencing of juveniles to
life without parole when, at that time, Supreme Court precedent expressly
permitted the execution of minors, like Ms. Landry, who had been convicted of
capital murder. See Stanford v. Kentucky, 492 U.S. 361, 370-71 (1989), abrogated
by Roper v. Simmons, 543 U.S. 551 (2005).

Not surprisingly, much of the case law underpinning the Court’s decision in
Miller post-dated Ms. Landry’s 2005 application for federal habeas relief. For
instance, the Court relied heavily on Roper, 543 U.S. 551, which—a month after
Ms. Landry filed her previous federal habeas petition—banned capital punishment

for juveniles, as well as Graham v. Florida, 560 U.S. 48, 130 S. Ct. 2011 (2010),
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which struck down life without parole for minors convicted of non-homicide
crimes five years later.

To be sure, the Court in Miller relied on older precedent as well, including
jurisprudence requiring individualized sentencing for those facing capital
punishment. See, e.g., Miller, 132 S. Ct. at 2463-64 (citing Woodson v. North
Carolina, 428 U.S. 280 (1976); Lockett v. Ohio, 438 U.S. 586 (1978)). That the
Court drew on these Eighth Amendment precedents in an Eighth Amendment
decision is to be expected; it does not mean the Miller decision was “dictated” by
them. See Sawyer v. Smith, 497 U.S. 227,236 (1990) (“We do not doubt that our
earlier Eighth Amendment cases lent general support to the conclusion reached in
Caldwell. But neither this fact, nor petitioner’s contention that state courts ‘would
have found Caldwell to be a predictable development in Eighth Amendment
law,” . . . suffices to show that Caldwell was not a new rule.”). Mere reliance on
preexisting precedent cannot defeat the “new-ness” of a rule—the standard for
identifying a “new” rule “would be meaningless if applied at this level of
generality.” Id. Existing case law may “inform” or “even govern or control” the
analysis in a particular case without “compel[ling]” its conclusion. Id.

Significantly, in both Roper (decided in 2005) and Graham (decided in
2010), the Court intimated in dicta that juveniles convicted of murder could still be

sentenced to life without parole. See Graham, 130 S. Ct. at 2027; Roper, 543 U.S.
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at 572. And while the “mere existence of a dissent” in Miller does not “suffice[] to
show that the rule is new,” forceful dissents in that decision do provide persuasive
evidence that Miller is a new rule. See Beard v. Banks, 542 U.S. 406, 415-16 n.5
(2004) (concluding that Mills v. Maryland, 486 U.S. 367 (1988), was not
compelled by precedent in part because of the existence of dissenting opinions).
Binding precedent that would have permitted Ms. Landry’s execution in
February 2005, the Miller Court’s heavy reliance on post-February 2005 precedent,
Supreme Court majorities” endorsement of life without parole for juveniles as late
as 2010, and a vigorous four-Justice Miller dissent provide compelling support for
the argument that Miller established a new rule that was unavailable in February
2005. Under these circumstances, Ms. Landry has at the very least shown there is
“possible merit” to her argument that Miller meets this component of the Section
2244 standard for a second habeas application. See In re Williams, 364 F.3d at 239.

B. Ms. Landry Has Made A Prima Facie Showing That The Supreme
Court Made The Miller Rule Retroactive On Collateral Review

Miller’s ban on mandatory life without parole for juveniles is also
retroactive, and the Supreme Court has made it so. The standard for a second
habeas petition in Section 2244 is satisfied if the Supreme Court “has held that the
new rule is retroactively applicable to cases on collateral review.” Tyler v. Cain,
533 U.S. 656, 662 (2001). Such a holding need not, however, emerge explicitly

from a single case. Rather, the Court may make a rule retroactive over the course

9



Appeal: 13-247  Doc: 2-1 Filed: 05/15/2013  Pg: 11 of 23

of “[m]ultiple cases” if “those cases necessarily dictate retroactivity of the new
rule.” Id. at 666. As Justice O’Connor—whose vote was necessary to the
judgment in the five-to-four Tyler decision—explained in a separate concurrence,
if the Court “hold[s] in Case One that a particular type of rule applies retroactively
to cases on collateral review and hold[s] in Case Two that a given rule is of that
particular type, then it necessarily follows that the given rule applies retroactively
to cases on collateral review.” Id. at 668-69 (O’Connor, J., rconcurring).

The nature of the rule announced in Miller necessarily dictates that the
Supreme Court has made it retroactive to cases on collateral review. In Teague,
the Court held that a new rule is retroactive if it is either “substantive” or a
“watershed rule” of criminal procedure. Whorton v. Bockting, 549 U.S. 406, 416
(2007); Teague, 489 U.S. at 307, 311; see generally Tyler, 533 U.S. at 666-67
(stating that a petitioner may satisfy the requirements of § 2244(b) when a rule is
made retroactive under Teague); id. at 669-70 (O’Conhor, J., concurring). Teague
described a new “substantive” rule as one which places “certain kinds of primary,
private individual conduct beyond the power of the criminal law-making authority
to proscribe.” Teague, 489 U.S. at 307. The Court subsequently clarified that
“substantive” rules include those that “prohibit a certain category of punishment
for a class of defendants because of their status or offense.” Penry v. Lynaugh, 492

U.S. 302, 330 (1989), abrogated on other grounds by Atkins v. Virginia, 536 U.S.
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304 (2002). As discussed below, Ms. Landry has made a prima facie case that
Miller’s constitutional rule barring mandatory life without parole for juveniles is
such a substantive rule. Alternatively, she has made a prima facie showing that
Miller’s rule is a “watershed rule” of criminal procedure because it prevents an
“impermissibly large risk” of an inaccurate criminal proceeding and ““alter[s] our
understanding of the bedrock procedural elements essential’” to the fairness of that
proceeding. Whorton, 549 U.S. at 418 (quoting Sawyer v. Smith, 497 U.S. 227,
242 (1990)); Schriro v. Summerlin, 542 U.S. 348, 356 (2004). Finally, the Miller
Court itself applied its holding retroactively to a petitioner on collateral review,
which alone amounts to a prima facie case for retroactivity warranting “further
exploration” by the district court. See In re Williams, 364 F.3d at 239.

1. Ms. Landry Has Made A Prime Facie Showing That The Rule In

Miller Is A Substantive Rule Of Constitutional Law That Applies
Retroactively To Cases On Collateral Review

The Teague and Penry standard for substantive constitutional rules is met
here because Miller, by its own terms, expressly “prohibit[s] imposing a certain
category of punishment”—mandatory life without parole—on a particular “class of
defendants”—juveniles—because of their “status”—age. See Penry, 492 U.S. at
330. Ata minimum, there is “possible merit” to Ms. Landry’s argument that

Miller’s ban on mandatory juvenile life without parole is such a rule. See In re

Williams, 330 F.3d at 282.

11
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In Penry, the Court considered whether the Eighth Amendment prohibits the
execution of mentally retarded persons convicted of murder. The petitioner came
before the Court on collateral review, and the Court concluded that, as a threshold
matter, the “new rule” sought by the petitioner could be applied retroactively under
Teague as substantive because it “plac[ed] a certain class of individuals beyond the
State’s power to punish by death,” and was thus “analogous to a new rule placing
certain conduct beyond the State’s power to punish at all.” Penry, 492 U.S. at 330.
“In both cases,” the Court stated, “the Constitution itself deprives the States of the
power to impose a certain penalty.” Id. Thus, “the first exception set forth in
Teague should be understood to cover not only rules forbidding criminal
punishment of certain primary conduct but also rules prohibiting a certain category
of punishment for a class of defendants because of their status or offense.” Id.

The Supreme Court’s holding in Miller is precisely such a rule. The Court
in Miller treated mandatory life without parole sentences as a particular category
of punishment distinct from a sentence of life without parole imposed after
consideration of mitigating evidence. Miller, 132 S. Ct. at 2460 (“We therefore
hold that mandatory life without parole for those under the age of 18 at the time of
their crimes violates the Eighth Amendment’s prohibition on ‘cruel and unusual
punishments.’””); see also id. at 2479 (Roberts, C.J., dissenting) (“The sentence at

issue is statutorily mandated life without parole.”). This is consistent with the
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Court’s prior treatment of mandatory death sentences in its “individualized
sentencing cases,” id. at 2471, which held that a regime that mandates capital
punishment for specific crimes—without regard to mitigating circumstances—is
cruel and unusual punishment, see, e.g., Woodson, 428 U.S. at 303-05; Roberts v.
Louisiana, 428 U.S. 325, 335-36 (1976). Like Miller, those cases focused on the
mandatory nature of the sentence and the “failure to allow the particularized
consideration of relevant aspects of the character and record of each convicted
defendant.” Woodson, 428 U.S. at 303. Indeed, the Supreme Coutt applied the
holdings of those cases retroactively to cases on collateral review, stressing “the
constitutional significance of individualized sentencing in capital cases.” See
Sumner v. Shuman, 483 U.S. 66, 85 (1987).

Miller also made clear that juveniles constitute a distinct class of offenders,
explicitly recognizing that “children are constitutionally different from adults for
purposes of sentencing.” Miller, 132 S. Ct. at 2464. And the Court repeatedly
emphasized the “hallmark features” that make juveniles as a class ineligible for
mandatory life without parole sentences—including their “immaturity, impetuosity,
and failure to appreciate risks and consequences”; their susceptibility to influence;
and their inability to extricate themselves from “crime-producing settings.” Id. at
2458, 2468 (internal citations and quotations omitted). These characteristics imbue

juveniles with “diminished culpability” that, paired with “heightened capacity” for

13
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moral and intellectual growth, requires individualized and especially searching
assessment before they may be sentenced to life without parole. Id. at 2469.

Because the Court likened mandatory life without parole for juveniles to the
death penalty, focusing on its particular harshness as applied to juvenile defendants,
see id. at 2466-67, prior decisions that categorically—and retroactively—bar
imposition of capital punishment on specific classes of individuals are also
instructive. The Supreme Court has explained that prohibitions on imposing the
death penalty on particular classes of persons are substantive rules because the
Eighth Amendment “places a substantive restriction on the State’s power to take
the life of,” for example, “a mentally retarded offender,” Atkins, 536 U.S. at 321
(emphasis added); a juvenile, Roper, 543 U.S. at 578; an offender who is insane; or
one charged with a non-homicide crime, Penry, 492 U.S. at 329-30. These rules
are based on constitutional concerns regarding culpability and proportionality—the
very concerns that animated the Court’s decision in Miller. See, e.g., Atkins, 536
U.S. at 321.

The import of this intersecting precedent is clear: The category of
punishment at issue here (mandatory life without parole) cannot be imposed upon a
particular class of offenders (juveniles) because their status (age) creates too great
a risk of punishment unconstitutionally disproportionate to their culpability. The

fact that a juvenile whose sentence is vacated for individualized consideration
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theoretically could be resentenced to life without parole does not change this
analysis. Under Miller, the substantive violation of Ms. Landry’s constitutional
rights is that her sentence was imposed mandatorily, without any individualized
consideration. Ms. Landry, who remains subject to that sentence, is thus serving “a
punishment that the law cannot impose.” Summerlin, 542 U.S. at 352; see also
Sumner, 483 U.S. at 85 (vacating a mandatory death sentence on collateral review
and stating that the “sentencing authority may decide that a sanction less than death
is not appropriate in a particular case, [but] the fundamental respect for humanity
underlying the Eighth Amendment requires that the defendant be able to present
any relevant mitigating evidence that could justify a lesser sentence™).

By requiring consideration of mitigating evidence before imposing life
without parole, Miller significantly narrowed the universe of juvenile defendants
who constitutionally may receive that sentence: “[Gliven all we have said in
Roper, Graham, and this decision about children’s diminished culpability and
heightened capacity for change, we think appropriate occasions for sentencing
juveniles to this harshest possible penalty will be uncommon.” Miller, 132 S. Ct.
at 2469. A rule that has such an effect is “substantive” for retroactivity purposes.
See Summerlin, 542 U.S. at 354 (rule that narrows the category of offenders
eligible for capital punishment by first requiring the finding of “a certain fact

essential to the death penalty” is substantive rather than procedural).

15
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It makes no difference to the analysis that Miller may require courts to
institute a new procedure (a sentencing hearing taking into account mitigating
factors). While rules that “regulate only the manner of determining the defendant’s
culpability” may be procedural, id. at 353 (emphasis in original), the rule in Miller
does much more than that. Summerlin held that the rule requiring a jury rather
than a judge to find the aggravating factors required for a death sentence did not
apply retroactively because it did not change the class of persons punishable by
death, or the substantive requirements necessary for imposition of the death
penalty, but merely “allocate[d] decisionmaking authority” in sentencing. Id. By
contrast, Miller “altered . . . the class of persons that the law [may] punish[]” by
the imposition of mandatory life without parole. And Summerlin itself makes clear
that such a rule is substantive for purposes of a retroactivity analysis. Id. at 354.

Indeed, the U.S. Department of Justice has taken this position, stating before
the FEighth Circuit that “Miller should be regarded as a substantive rule for Teague
purposes under the analysis in Supreme Court cases.” Johnson v. United States,
No. 12-3744 (8th Cir. filed Feb. 22, 2013) (supporting petitioner’s motion for
authorization to file a successive habeas application under 28 U.S.C. § 2255 for a

claim relying on Miller)? Although not dispositive, this position demonstrates that

2 A copy of this filing is appended to this motion as Exhibit 2.
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Ms. Landry’s Miller claim has a sufficient showing of “possible merit to warrant a
fuller exploration by the district court.” In re Williams, 330 F.3d at 281.

2. Even IfMiller Is A New Rule Of Criminal Procedure, Ms. Landry Has
Made A Prima Facie Showing That It Is A Retroactive Watershed Rule

Alternatively, Ms. Landry is entitled to file a second habeas application
because Miller announced a “watershed rule[] of criminal procedure” that applies
retroactively. See Teague, 489 U.S. at 311. “Watershed rules” (1) implicate “the
fundamental fairness and accuracy of the criminal proceeding,” Saffle v. Parks,
494 1U.S. 484, 495 (1990), and (2) “alter our understanding of the bedrock
procedural elements” of that proceeding’s fairness, Sawyer, 497 U.S. at 242.

The new rule in Miller meets the first requirement by announcing a
“foundational principle” of fair sentencing for juveniles—namely, “that imposition
of a State’s most severe penalties on juvenile offenders cannot proceed as though
they were not children.” Miller, 132 S. Ct. at 2466. Sentencing children to “that
harshest prison sentence” without special and focused attention on their “youth
(and all that accompanies it)” “poses too great a risk of disproportionate
punishment.” Id. at 2469. To avoid this constitutionally impermissible risk,
sentencers must now take particularized account of the mitigating circumstances of
youth prior to imposing life without parole on juveniles.

The rule in Miller also satisfies the second component of a watershed

procedural rule by “alter[ing] our understanding” of fair criminal proceedings for
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juveniles. Sawyer, 497 U.S. at 242. Like the quintessential “watershed rule” of
criminal procedure, the right to counsel announced in Gideon v. Wainwright, 372
U.S. 335 (1963), the rule in Miller has “effected a profound and sweeping change”
in how juveniles may be sentenced by striking down sentencing schemes in 29
jurisdictions. See Whorton, 549 U.S. at 418, 421; Miller, 132 S. Ct. at 2471.
Statutes enacted by the majority of the states as well as by Congress are now
invalid, and sentencing of juveniles across the country must now include special
focus on the mitigation inherent in youth to withstand constitutional scrutiny. To
the extent it is not a substantive rule, then, this universal change in the nation’s
approach to juvenile sentencing establishes, at the very least, a prima facie
showing that Miller’s holding is a “watershed rule.”

3. The Supreme Court Made The Rule In Miller Retroactive By
Announcing And Applying It In A Case On Collateral Review

Finally, the Supreme Court made Miller’s holding retroactive by applying it
to petitioner Kuntrell Jackson, whose case (which the Court consolidated with
Evan Miller’s) was on collateral review. See Miller, 132 S. Ct. at 2461. Under
Teague, “habeas corpus cannot be used as a vehicle to create new constitutional
rules of criminal procedure unless those rules would be applied retroactively to all
defendants on collateral review through one of the two exceptions.” Teague, 489
U.S. at 316. This rule is one of fundamental fairness: “once a new rule is applied

to the defendant in the case announcing the rule, evenhanded justice requires that it
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be applied retroactively to all who are similarly situated.” Id. at 300. For that
reason, the Court in 7eague declined to grant relief to the petitioner—who was on
collateral review—Dbecause doing so would require applying it to him “even though
it would not be applied retroactively to others similarly situated.” Id. at 315.

In contrast to Teague, the Court used Jackson v. Hobbs, a case it expressly
acknowledged was on collateral review, together with Miller v. Alabama, both to
announce and to apply its holding that a mandatory sentence of life without parole
constitutes cruel and unusual punishment for juvehiles. 132 S. Ct. at 2461, 2468-
69. The Court’s invalidation of Jackson’s sentence plainly demonstrates Miller’s
retroactive effect. See Teague, 489 U.S. at 316. The Court’s analysis in Teague
forecloses characterization of the Court’s action with respect to petitioner Jackson
as meting out individual justice to a particular litigant. As Teague makes plain, it
would be inappropriate to give one habeas petitioner relief based on a new rule if
the rule did not apply retroactively to all cases on collateral review.

That the Court did not simply dispose of petitioner Jackson’s case—either
by dismissing it as improvidently granted or by addressing retroactivity explicitly
as it has in other similar cases, see Caspari v. Bohlen, 510 U.S. 383, 389 (1994);
Horn v. Banks, 536 U.S. 266, 271 (2002)—demonstrates that Miller applies
retroactively under Teague’s exceptions. As a consequence, “evenhanded justice”

requires this Court to apply that rule to Ms. Landry’s case as well. Teague, 489
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U.S. at 300; see also Collins v. Youngblood, 497 U.S. 37, 40-41 (1990). Ata
minimum, the Court’s actions establish a prima facie case that its holding applies

retroactively to all defendants, whether on direct or collateral review.

¢ * *

In sum: The only question before this Court is whether the district court
may be permitted to hear Ms. Landry’s case. The validity of Ms. Landry’s
underlying constitutional claim is not currently at issue. And this Court need not
determine whether Miller announces a new retroactive rule of constitutional law or
whether the Supreme Court has made it retroactive, but merely whether Ms.
Landry has made a prima facie showing that she can meet the standard for relief
applicable to a second habeas application. 28 U.S.C. § 2244(b)(2)(A), (3)(C).
Because she has made the required prima facie showing, she should be permitted
to seek relief from a sentence the Supreme Court unequivocally deemed “cruel and

unusual.”

PRAYER FOR RELIEF

For the above stated reasons, Holly Landry requests that this Court grant her

the following relief:
(1)  An order authorizing the U.S. District Court for the Eastern District of

Virginia to consider Ms. Landry’s second or successive habeas
petition under 28 U.S.C. § 2254; and

(2)  Any further relief that this Court deems appropriate.
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OPINION
PER CURIAM:

A member of this panel previously denied Dale
Dwayne Craig's request for a certificate of appealability
("COA") to appeal from the district court's denial of his
28 U.S.C. § 2254 application. Craig has filed a motion
asking this court to reconsider the denial in light of the
United States Supreme Court's decision in Miller v. Ala-
bama, 132 8. Ct. 2455, 183 L. Ed. 2d 407 (2012). Addi-
tionally, Craig argues that his request for a COA was
erroneously denied based on this court's application of
the waiver doctrine.

In Miller, the Supreme Court held that "the Eighth
Amendment forbids a sentencing scheme that mandates
life in prison without possibility of parole for juvenile
offenders." Id. at 2469. Craig [*2] was seventeen at the
time of his offense. He was originally sentenced to death;
however, his sentence was commuted to life without the
possibility of parole following the Supreme Court's deci-
sion in Roper v. Simmons, 543 U.S. 551, 125 S. Ct. 1183,
161 L. Ed. 2d 1 (2005). Miller was decided after 1997
when Craig's sentence became final, and Craig now
seeks retroactive application of Miller in this collateral
attack on his sentence.

A new rule is applied retroactively to cases on col-
lateral review if it (1) "places certain kinds of primary,
private individual conduct beyond the power of the
criminal law-making authority to proscribe" ot (2) "re-
quires the observance of those procedures that are im-
plicit in the concept of ordered liberty." Teague v. Lane,
489 U.S. 288, 307, 109 S. Ct. 1060, 103 L. Ed. 2d 334
(1989) (internal quotations omitted).

A threshold inquiry is whether the rule in question
constitutes a "new rule." E.g., Beard v. Banks, 542 U.S.
406, 411, 124 8. Ct. 2504, 159 L. Ed. 2d 494 (2004). "In
general ... a case announces a new rule when it breaks
new ground or imposes a new obligation on the States or
the Federal Government." Teague, 489 U.S. at 301. A
rule is thus new "if the result was not dictated by prece-
dent existing at the time the defendant's conviction be-
came final," Id. [*3] When Craig's conviction became
final, Miller was not dictated by precedent. Instead, Mil-
ler established for the first time a requirement of indi-
vidualized sentencing outside the death penalty context.
See 132 8. Ct. at 2470.
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To overcome the general bar to retroactivity of new
rules on collateral review, Craig must meet one of the
two Teague exceptions. Teague, 489 U.S. 307. The first
exception extends to "rules prohibiting a certain category
of punishment for a class of defendants because of their
status or offense." O'Dell v. Netherland, 521 U.S. 151,
157, 117 8. Ct. 1969, 138 L. Ed. 2d 351 (1997). This
exception appears to apply only when a new rule com-
pletely removes a particular punishment from the list of
punishments that can be constitutionally imposed on a
class of defendants, not when a rule addresses the con-
siderations for determining a sentence., For example, we
have used Teague's first exception in applying prohibi-
tions on the execution of defendants who are mentally
handicapped or juveniles, and sentences of life impris-
onment without parole for juveniles convicted of
nonhomicide offenses. Bell v. Cockrell 310 F.3d 330,
332 (5th Cir. 2002) (retroactively applying Atkins v. Vir-
ginia, 536 U.S. 304, 122 S. Ct. 2242, 153 L. Ed. 2d 335
(2002)); In re Sparks, 657 F.3d 258, 262 (5th Cir. 2011)
[*4] (citing Arroyo v. Dretke, 362 F. Supp. 2d 859, 883
(W.D. Tex. 2005)) (Roper v. Simmons, 543 U.S. 551, 125
S. Ct. 1183, 161 L. Ed. 2d 1 (2005)); Sparks, 657 F.3d at
262 (Graham v. Florida, 560 U.S. 48, 130 S. Ct. 2011,
176 L. Ed. 2d 825 (2010)).

By contrast, the Supreme Court has denied retroac-
tive application of prohibitions against weighing invalid
aggravating circumstances in certain circumstances, im-
position of a death sentence by a jury that has been led to
believe responsibility for determining the appropriate-
ness of a death sentence rests elsewhere, and capi-
tal-sentencing schemes that foreclose a jury from con-
sidering all mitigating evidence. Lambrix v. Singletary,
520 US. 518, 539, 117 S. Ct. 1517, 137 L. Ed. 2d 771
(1997) (foreclosing retroactive application of Espinosa v.
Florida, 505 U.S. 1079, 112 S. Ct. 2926, 120 L. Ed. 2d
854 (1992)); Sawyer v. Smith, 497 U.S. 227, 241, 110 S.
Ct 2822, 111 L. Ed. 2d 193 (1990) (Caldwell v. Missis-
sippi, 472 U.S. 320, 105 S. Ct, 2633, 86 L. Ed. 2d 231
(1985)); Beard v. Banks, 542 U.S. 406, 417, 124 S. Ct.
2504, 159 L. Ed. 2d 494 (2004) (Mills v. Maryland, 486
U.S. 367, 108 S. Ct. 1860, 100 L. Ed. 2d 384 (1988)); see
also Saffle v. Parks, 494 U.S. 484, 495, 110 S. Ct. 1257,
108 L. Ed. 2d 415 (1990) (holding that a new rule pro-
hibiting an antisympathy jury instruction did not fall un-
der Teague's first exception).

The Miller "decision does not categorically bar a
penalty for a class of offenders or type of crime . ... "
Miller, 132 S. Ct. at 2471. Miller [*5] does not satisfy
the test for retroactivity because it does not categorically
bar all sentences of life imprisonment for juveniles; Mil-
ler bars only those sentences made mandatory by a sen-
tencing scheme. Id. at 2469. Therefore, the first Teague
exception does not apply.

The second Teague exception is limited in scope.
Beard, 542 U.S. at 417. This exception applies to "wa-
tershed rules of criminal procedure implicating the fun-
damental fairness and accuracy of the criminal proceed-
ing" or "implicit in the concept of ordered liberty." Id.;
Teague, 489 U.S. at 307 (quotation omitted). "In provid-
ing guidance as to what might fall within this exception,
[the Court has] repeatedly referred to the rule of Gideon
v. Wainwright [] and only to this rule." Beard, 542 U.S.
at 417 (citations omitted). The Court has noted that "it
should come as no surprise that we have yet to find a
new rule that falls under the second Teague exception.”
Id.

The Supreme Court's decision in Miller is an out-
growth of the Court's prior decisions that pertain to indi-
vidualized-sentencing determinations. The holding in
Miller does not qualify as a "watershed rule[] of ctiminal
procedure implicating the fundamental fairness [*6]
and acouracy of the criminal proceeding." Beard, 542
US. at417.

Craig also contends that this court erred in denying
his COA based on waiver. At the outset, we note that
Craig's COA was not denied based solely on his waiver
of certain claims. Instead, it was denied based on his
failure to make the requisite showing of "the denial of a
constitutional right." 28 U.S.C. § 2253(c)(2). Nonethe-
less, the order denying Craig's COA stated: "To the ex-
tent that he has not raised his underlying claims that his
defense counsel rendered ineffective assistance and that
defense counsel's admission of guilt constituted a guilty
plea, he has abandoned those unraised issues." Craig
failed to brief these issues in his COA motion; therefore,
they were appropriately considered waived.

Craig's motion for reconsideration is DENIED.
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OPINION
PER CURIAM.

Kamil Hakeem Johnson seeks authorization to file a
successive 28 U.S.C. § 2255 motion, asserting that Miller
v. Alabama, 132 S. Ct. 2455, 2460, 183 L. Ed. 2d 407
(2012), which held that a sentencing scheme that requires
a sentence of life imprisonment without parole for cer-
tain crimes committed by defendants who were under the
age of 18 violates the Eighth Amendment, announced a
new rule that applies retroactively, see 28 U.S.C. §
2255(h)(2). We conclude that Mr. Johnson has made a
prima  facie showing, see 28 U.S.C. §§ 2255(h),
2244(b)(3)(C), that his motion contains "a new rule of
constitutional law, made retroactive to cases on collateral
review by the Supreme Court, that was previously una-
vailable," 28 U.S.C. § 2255(h)(2), and we therefore grant

him authorization to file a successive § 2255 [*2] mo-
tion,

In granting authorization we join most other circuits
in adopting the proposition that a prima facie showing in
this context is "simply a sufficient showing of possible
merit to warrant a fuller exploration by the district
court," see Bennett v. United States, 119 F.3d 468, 469
(7th Cir. 1997). See Case v. Hatch, F3d 2013
US. App. LEXIS 7742, 13 WL 1501521, at *1, 10-12
(10th Cir. April 12, 2013); Goldblum v. Klem, 510 F.3d
204, 219 (3rd Cir. 2007); In re Williams, 330 F.3d 277,
281 (4th Cir. 2003); In re Holladay, 331 F.3d 1169,
1173-74 (11th Cir. 2003); Bell v. United States, 296 F.3d
127, 128 (2d Cir. 2002); Reyes-Requena v. United States,
243 F.3d 893, 898-99 (5th Cir. 2001); Thompson v. Cal-
deron, 151 F.3d 918, 925 (9th Cir. 1998); Rodriguez v.
Superintendent, Bay State Corr. Ctr., 139 F.3d 270, 273
(1st Cir. 1998), abrogated on other grounds by Bousley
v. United States, 523 U.S. 614, 118 S. Ct. 1604, 140 L.
Ed. 2d 828 (1998). We emphasize that the "district court
must not defer" to our "preliminary determination" in
granting the authorization, Case, 2013 U.S. App. LEXIS
7742, 13 WL 1501521, *11, as our "grant is... tentative in
the following sense: the district court must dismiss the
motion that we have allowed the applicant to file, with-
out [*3] reaching the merits of the motion, if the court
finds that the movant has not satisfied the requirements
for the filing of such a motion," Bennett, 119 F.3d at
469-70 (citing 28 U.S.C. § 2244(b)(4)). The government
here has conceded that Miller is retroactive and that Mr.
Johnson may be entitled to relief under that case, and we
therefore conclude that there is a sufficient showing here
to warrant the district court's further exploration of the
matter.

DISSENT BY: COLLOTON
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2013 U.S. App. LEXIS 14105, *

DISSENT
COLLOTON, Circuit Judge, dissenting.

Like the Eleventh Circuit in In re Morgan, 713 F.3d
1365 (11th Cir.), reh'g denied, 2013 U.S. App. LEXIS
11756, 13 WL 2476318 (11th Cir. June 10, 2013), 1
would deny the motion for authorization to file a second
or successive motion under 28 U.S.C. § 2255, because
the movant has not made a prima facie showing that
Miller v. Alabama, 132 S. Ct. 2455, 183 L. Ed. 2d 407
(2012), announced a new rule of constitutional law that
has been "made retroactive to cases on collateral review
by the Supreme Court." 28 U.S.C. § 2255(h)(2). A new
rule is not "made retroactive" unless the Supreme Court
holds it to be retroactive. Tyler v. Cain, 533 U.S. 656,
663, 121 §. Ct. 2478, 150 L. Ed. 2d 632 (2001). Alt-
hough movant Kamil Hakeem Johnson and the govern-
ment suggest reasons why reasonable [*4] jurists could
believe that the Court in the future might conclude that
Miller announced a "substantive" rule, and therefore
should apply retroactively, see Schriro v. Summerlin, 542
US. 348, 351, 352 n4, 124 S. Ct. 2519, 159 L. Ed. 2d
442 (2004), the motion for authorization has merit only if

the Court's holdings to date "necessarily dictate retroac-
tivity of the new rule." Tyler, 533 U.S. at 663 n.5, 666,
As the government acknowledges in its response to the
pending motion, "[t]o date, the new rules the Court has
treated as substantive have categorically prohibited a
particular outcome for a particular class of defendants,
regardless of the procedure employed." Gov't Resp. at
12. Miller does not fit within that class of new rules; it
creates the possibility of a different result through indi-
vidualized sentencing, Miller, 132 S. Ct. at 2460, but it
does not prohibit an outcome of life imprisonment for a
juvenile like Johnson, who shot a .38 caliber pistol in the
direction of gang members at a gas station and killed a
four-year-old girl returning home from a day at a neigh-
borhood festival. See id. at 2469 ("[W]e do not foreclose
a sentencer's ability to make that judgment in homicide
cases"); see also United States v. Crenshaw, 359 F.3d
977, 981-83 (8th Cir. 2004) [*5] (recounting the evi-
dence against Johnson). To rule that Miller announced a
"substantive" rule would require an extension of the Su-
preme Court's holdings, and the motion for authorization
should therefore be denied.



APPENDIX C

Tulloch v. Gerry, No. 12-CV-849

(Merrimack N.H. Super. Ct. 7/29/2013)

(Order granting habeas relief in four consolidated cases, holding
Miller is a retroactive substantive rule)

Calif. Sen. Bill No. 9 (9/30/2012)
Louisiana Act No. 239 (2013)
North Carolina Sess. L. 2012-148

Wyoming Enrolled Act No. 16 (2013)



THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. | ' SUPERIOR COURT

Robert Tulloch -
V.
Richard deny, Warden
No. 12-CV-849
EE TS
Robert Dinélnan
V.

Richard Gerry, Warden
No. 13-CV-050
Heok
Eduardo Lopez, Ir.
V.

Richard Gerry, Warden

No. 13-CV-085

HILLSBOROUGH, $§. SUPERIOR COURT
NORTHERN DISTRICT

The State of New Hampshire
\2
Michael Soto

No. 08-CR-1235
ORDER

In these fou1: cases, petitiéners Robert Tulloch, Robert Dingman, and Eduardo Lopez (jointly,

the “petitioners”) each seek a writ of habeas corpus holding that the mandatory sentences imposed
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on them of life without parole violate the Eighth and Fourteenth Amendments to the United States
Constitution and part 1, articles 18 and 33 of the New Hampshire Constitution. See Miller v. Ala-
bama, 132 8.Ct. 2455 (2012), Defendant Michael Soto' asks the court to vacate the mandatory sen-
tence of life without parole imposed on him under the same rationale. Miller holds that mandatory
sentences of life without parole cannot be imposed on juvenile offenders after a homicide conviction
without a sentencing hearing that takes into consideration mitigating factors directly related to their
age at the time of their crime. Citing Miller, the petitioners seek new sentencing hearings. Because
each of the petitioners’ sentences was imposed before the Uni'ced States Supreme Court handed down
the holding in Mtller, the petitic;n'ers assert that the rule announced therein must be applied to them
retroactively. Although the respondents® agree to the petitioners® construction of Miller, they object
to the petitioners’ contention that the rule from Miller applies retroactively. These cases have been
consolidatea. to address thig threshold legal issue. See Order, State"s: Assenteq to Motion to Consoli-
date, February 10, 2013, The court heard argument on May 14, 2013, Because Miller v, Alabama an-
nounced a new substantive rule, it applies to the petitioners’ cases retroactively. Therefore, their peti-
tions for a writ of habeas corpus and Mr. Soto’s motion to vacate his sentence are GRANTED, The
cases are remanded for sentencing hearings consistent with Miller v. Alabama.

On March 23, 1991, petitioner Lopez approached a vehicle and demanded money of the oc-
cupants—Robbie Goyette and another individual, When Goyette refused and attempted to drive
away, Lopez ran after the car, pulled out 2 gun, and shot Goyette in the neck, killing him. Later,
Lopez resisted arrest ;md assaulted a police officer, Lopez was 17 years old at the time of the murder,
Before trial, the superior court did not accept certification of Lopez as an adult; however, the New
Hampshire Supretne Court reversed and directed the trial court to accept certification of Lopez as an

adult offender, Jn re Eduardo L., 136 N.H. 678 (1993). Lopez was tried and convicted in 1993 of,

! The court will include Mr. Soto when it jaintly refets to all moving parties as the “petitioners.”
% The court will inchude the State of New Hampshire in all references to “respondents,”
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inter alia, first-degree murder. See RSA 630:1-a (1986). After his convictions, Lopez was sentenced
to mandatory life in prison without parole. RSA 630:1-a, II. The Supreme Court affirmed, State v.
Lopez, 139 N.H. 209 (1994).

In 1997, petitioner Dingman was convicted of two counts of first-degree murder and one
.count of conspiracy to cor'nmit first-degree murder, See RSA 630:1-a (1996) and RSA 629:3 (1996).
The jury found petitioner guilty of acting in concert with his younger brother in the murder of their
parents, At the time of the murders, the petitioner vlvas 17-years-old, The.court sentenced the petition-
er to mandatory life in prison without parole pursuant to RSA 630:1-a, II. The Supreme Cc;urt afe
firmed. State v. Dingman, 144 N.H. 113 (1999).

Petitioner Tulloch was one of two teenagers involved in the murders of two Dartmouth col-
lege professors in 2002. Tulloch pled guilty to two counts of first-degree murder and one count of
conspiracy to comumit murder. The court imposed 'amandatoryvsentence pursuant to RSA 630:1-a, I,
Tulloch was 17 yea;'s of age at the time of his crimes.

In 2007, defendant Soto traveled from Nashua to Manchester to bring a friend his gun to set-
tle a dispute. When the men tracked down the man they were looking for, Soto cocked the gun and
handed it to his friend, who ultimately pulled the trigger. At the time, Soto was 17 years of age. Soto
was convicted of accomplice to first-degree murder, Immediately after the jury verdict, the court im-
posed a mandatory sentence of life without parole pursuant to RSA 630:1-a, IIL. The Supreme Court
affirmed. State v. Soto, 162 N.EH. 708 (2011).

On June 25, 2012, after each of the petitioners’ convictions became final, the United States
Supreme Court held that “the Bighth Amendment forbids a sentencing scheme that mandates life in
prison without possibility of parole for juvenile offenders.” Miller v. Alabama, 132 S.Ct. at 2469. In
deciding the constitutional issue, the coutt consolidated two cases: Miller, on direct appeal, and Jack-
son v. Hobbs, a case before the court on collateral review, Both cases involved 14-year-old boys

charged and convicted of first-degree murder and sentenced to mandatory life without parole. Con-
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sistent with the holding, the cases were reversed and remanded for further sentencing proceedings.
Id. at 2475,

The court reasoned that “[b]y making youth (and all that accompanies it) irrelevant to imposi-
tion of that harshest prison sentence, such a scheme poses too great a risk of disproportionate pun-
ishment.” Jd. The court provided that those charged with sentencing juveniles must take into account
“[a]n offender’s age and the wealth of characteristics attendant to it.” Id. at 2467. Under a mandatory
life without parele sentencing scheme, a sentencing court is precluded from considering:

‘[a juvenile's] chronological age and its hallmark features——among them, immaturity,
impetuosity, and failure to appreciate risks and consequences. It prevents taking into

account the family and home environment that surrounds him—and from which he

cannot usually extricate himself—mno matter how brutal or dysfunctional. It neglects

the circumstances of the homicide offense, including the extent of his participation in

the conduct and the way familial and peer pressures may have affected him. Indeed, it

ignores that he might have been charged and convicted of a lesser offense if not for

incompetencies associated with youth—ifor example, his inability to deal with police

officers or prosecutors (including on a plea agreement) or his incapacity to assist his

own attorneys. And finally, this mandatory punishment disregards the possibility of

rehabilitation even when the circumstances most suggest it,

Id, at 2468 (citations omitted). The court did not foreclose the option of a life without parole sentence
for juvenile homicide offenders; rather, the holding “require[s] [sentencing courts] to-take into ac-
count how children are different, and how those differences counsel against irrevocably sentencing
them to a lifetime in prison.” Id. at 2469. Therefore, pursnant to this holding, a juvenile homicide
offender is entitled to a sentencing hearing so that the court may consider these mitigating circum-
stances. The court stated that “appropriate occasions for sentencing juveniles to this harshest penalty
will be uncommon. This is especially so because of the great diffioulty ... of distinguishing at this
early age between the juvenile offender whose crime reflects unfortunate yet transient immaturity,
and the rare juvenile offender whose crime reflects irreparable corruption,” Id. (citations and quota-
tions omitted).

Based on Miller, the petitioners now contend that their sentences are unlawful and unconsti-

tutional. The petitioners request that their sentences be vacated and move for a sentencing hearing
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consistenf with Mifler, the Bighth Amendment of the United States Constitution, and patt 1, articles

18 and 33 of the New Hampshire Constitution. Part 1, articles 18 and 33 of the New Hampshire Con-
stitution provide at least as much protection against disproportionate punishment and excessive fines
as the Fighth Amendment to the United States Constitution. State v. Enderson, 148 NLH. 252, 258
(2002). For this reason, the court will base its analysis on the state Constitution, relying on federal
cases only to guide the court’s analysis. State v. Pliskaner, 128 N.H. 486‘, 488 (1986). On the issue of
the retroactivity of Miller, however, federal law governs. State v. Tallard, 149 N.H. 183 (20@3).

As discussed above, Miller was decided after each of the petitioners’ convictions became fi-
nal. Thus, the petitioners argue first, as they must, that Miller is retroactive. See Horn v. Banks, 536
U.S. 266, 269 (2002) (per curium) (recognizing that retroactivity is a threshold issue). The petitioners
argue that Miller annourlxced a new substantive rule, giving it retroactive effect pursuant to Teague v.
Lane, 489 1U.S. 288 (1989) (plurality opinion). In support, the petitioners argue that, within the deci-
sion, the Supreme Court implied the decision’s retroactive effect. Thus, it is a substantive rule. The
petitioners also cite cases decided after Miller, which have held that Miller may be applied retroac-
tively. The respondents object. Thiey cite to language in Miller and cases decided thereafter to sup-
port their position that Miller announped a new procedural }ule that should not be applied retroactive-
Iy.
As indicated above, “[tJhe determination whethef a constitutional decision of the United

States Supreme Court is retroactive ... 18 a matter of federal law.” State v, Tallard, 149 N.H. at 185
(brackets omitted), citing Am. Trucking Assns., Inc. v. Smith, 496 U.8. 167, 177-78 (1990) (plurality
opinion). This is so because “[t]he retroactive applicability of a constitutional decision of the Su-
preme Court ... is every bit as much of a federal question as what particular federal constitutional
provisions themselves mean, what they guarantee, and whether they have been denied.” /d. (brackets
omitted). As a result, Teague v. Lane, 489 U.8. 288 (1989) (plurality opinion) governs this court’s

refroactivity determination. Id. at 186,
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With only two exceptions, decisions announcing “new rules” are not given retroactive effect
when a case involves a collateral attack. Teague, 489 U.S8. at 300-01. “[A) case announces a new rule
when it breaks new ground or imposes a new obligation on the States or the Federal Government.”
Id. at 301, “To put it differently, a case announces a new rule if the result was not dictated by prece-
dent existing at the time the defendant’s conviction became final” Id, The retroactivity determination
under Tea-gue is made objectively. Jd.

“The Teague inquiry is conducted in three steps.” O 'Dell v. Netherland, 521 U.S. 151, 156
(1997). First, the court must determine whether the constitutional decision was issued after the date
that the petitioners’ convictions became final. Jd. Next, the court must consider whether a “court con-
sidering the defendant’s claim at the time his conviction became final would have felt compelled by
existing precedent to conclude that the rule he secks was required by the Constitution.” Id. (brackets
and quotations omitted). “If not, then the rule is new.” Id. If the rule is new, the final step is to “de-
termine whether the rule nonetheless falls within one of the two narrow exceptions to the Teague
doctrine.” Id, at 157.

Under the first narrow exception, “a new rule should be applied retroactively if it places ‘cer-
tain kinds of primary, private individual conduct beyond the power of the criminal law-making au-
thority to proscribe.”” Teague, 489 U.S. at 311, quoting Mackey v. United States, 401 U.S. 667, 692
(Harlan, J. concurring injudgmcnts in part and dissenting in part.). This has been interpreted to mean
that new substantive rules should apply retroactively on collateral review. “This includes decisions
that narrow the scope of a crimi‘nal statute by interpreting its terms as well as constitutional determi-
nations that place particular conduct or persons covered by the statute beyond the state’s power to
punish.” Schrivo v, Summerlin, 542 1.8, 348, 351-352 (2004) (citations omitted).

Under the second narrow exception, “a new rule should be applied retroactively if it requires
the observance of ‘those procedures thdt ... are implicit in the concept of ordered liberty.” Teague,

489 U.S. at 311, citing Mackey, 401 U.S. at 693, This is “reserved for watershed rules of criminal
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procedure.” Id. In other words, new rules that reflect the judiciary’s changed perception of “the bed-
rock procedural elements that must be found to vitiate the fairness of a particular conviction” must be
applied retroactively. Id., quoting Mackey, 401-U.S. ét 693-694. “For example, such ... is the case
with the right to counsel at trial now held a necessary condition precedent to any conviction for a se-
rious crime.” Id.; see Gideon v. Wainwright, 372 U.8. 335 (1963).

The parties agree that Miller announced a new rule. Therefore, to determine whether the Mil-
ler decision applies tetroactively, the court need only decide whether the rule is procedural or sub-
stantive, If the rule is procedural, it is not retroactive. If the rule is properly categorized as a substan-
tive or a waté;'shed. rule of criminal procedure, it fits into one of the two Teague exceptions and ap-
plies retroactively. |

In support of their argument that the Miller rule is substantive, the petitioners’ first point to
. the Miller court’s choice of deciding a companion case, Jackson v. Hobbs, at the same time, despite
. the fact that Jackson was on Icollateral review. The petitioners argue that this was a retroactive appli-

cation of the rule to a collateral review and, thus, implies an intent of applying the rule retroactively,
The court agrees.

Implicit in the Teague ruliné that new rules are not given retroactive effect on collateral re-
view “is the principle that habeas corpus cannot be used as a vehicle fo create new constitutional
rules of criminal procedure u'nless those rules will be applied retroactively to all defendants on collat-
eral review through one of the two exceptions we have articulated.” 489 U.S. at 316. In making this
secondary holding, the court recognized that “the harm caused by the failure to tre'at similarly situat-

_ed defendants alike cannot be exaggerated: such inequitable treatment hardly comports with the ideal
of administration of justice with an even hand.” Id. at 315, citing Fuller v, Alaska, 393 U.S. 80, 82
(1968) (if a rule is applied to the defendant in the case announcing the rule, it should be applied to all

others similarly situated). To solve this problem, the court stated that it would “simply refuse to an-
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nounce a new rule in a given case unless the rule would be applied retroactively to the defendant in
the case and to all others similarly situated.” Id. at 316.

In Miller, the court decided two cases: the title case and Jackson v. Hobbs. Both cases in-
volved 14-year-old boys convicted of first-degree murder and sentenced to mandatory life without
the possibility of parole. Both petitioners asseﬁed that these sentences were unconstitutional under
the Eighth Amendment’s prbtection against cruel and unusual punishment. Procedurally, though, the
cases were different. In Miller, the defendant’s case was on direct review to the Supreme Court after
the Alabama state court denied review, 132 S.Ct, at 2463. In contrast, the Jackson case was on col-

" lateral review after the Arkansas s‘talte court affirmed the defendant’s convictions and later denied
state habeas review, Id, at 2461, Nevertheless, the Supreme Court accepted the petition for writ of
certiorari in both cases on the same day, the cases were argﬁed in tandem, and they were decided
simultaneously as companion cases. See Jackson v. Hobbs, 132 S.Ct. 548 (Nov. 7, 2011); Miller v.
Alabama, 132 S.Ct. 548 (Nov, 7, 2011). After holding that the imposition of mandatory life sentences
without the possibility of parole on juvenile homicide offenders violates the Bighth Amendment, the
Supreme éourt reversed the judgments of both the Alabama Court of Criminal Appeals and the Ar-
kansas Supreme Court and remanded both caées for further proceedings consistent with such holc}ing.
Miller, 132 5.Ct. at 2475,

Based on tﬁe secondary holding in Teague, the cc;urt infers that the Miller court intended that
its holding would be applied retroactively. The petitioner in Jackson could not have used his collat-
eral attack on his sentence as a vehicle fo create a constitutional rule unless that rule would then be
applied to éll defendants similarly situated; i.e., those launching collateral attacks to seek the benefit
Pf the new rule. While it is true that thel Jacikson petitioner had his case heard simultaneously with
defendant Miller, the inequitable treatment that the Teague court cautioned against would fesult if .
petitioners were able to sidestep the rule against using a collateral attack as & vehicle to create a new

constitutional rule by riding the coattails of a defendant requesting the same new constitutional rule
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on direct feview. Because habeas corpus cannot be used to create new constitutional rules unless the
new rule will apply to all defendants similarly situated-—i.e., those raising the same issue on collat-
eral review—the Miller court implied that its holding was a new substantive rule when it applisd the
rule in Jackson. See People v. Morfin, 981 N.E.2d 1010, 1022-23 (Ill. App. 1 Dist. 2012) (holding
that Miller applies retroactively and stating “the relief granted to Jackson in Miller tends to indicate.
that Miller should apply retroactively on collateral review.™),

The respondents disagree. To support their position, the respondents cite Tyler v. Cain, 533
U.S. 656, 663 (2001), which provides “that a new rule is not made retroactive to cases on collateral
review unless the Supreme Court holds it to be retroactive.” The court is not convinced. |

Rirst, Tyler involved an interpretation of 28 U.S.C. §2244(b)(2)(A), which allows federal
prisoners to file successive habeas motions where the petition relies “on a new rule of constitutional
law, made retroactive to cases on collateral review by the Supreme Court, that was previously una-
vailable.” Id. at 660-61 (quoting statute) (court’s emphasis removed). The court interpreted the stafuu
tory phrase “made retroactive” to mean that the Supreme Court must hold that a case is retroactive in
order for a petitioner to meet that exception. Jd. at 663. Plainly, this statutory interpretation is not rel-
evant to this court’s analysis of whether or not Miller implied a certain result by the court’s actions.

Second, Tyler also recognized that the Supreme Court “can make a rule retroactive over the
course of two cases.... Multiple cases can render a new rule retroactive only if the holdings in those
cases necessarily dict;czte retroactivity of the new rule.” Tyler, 533 U.S. at 666. Where the Supreme
Court creates @ new constitutional rule and then gives the beneﬁt of the new rule to a defendant on
direct review and to a petitioner in a separate case on collateral review, as it di.d in Miller and Jack-
son, the necessary conclusion is that the new rule is intended to have retroactive effect,

The respondents also suggest that the court’s action in applying the new rule to Jackson does
not support an inference of retroactive intent because the Jackson petitioner waived his retroactivity

argument, The respondents point to language stating that “[tthe Teague bar to the retroactive applica-
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tion of new rules is not ... jurisdictional,” Schiro v. Farley, 510 U.S. 222, 228 (1994), and, therefore,
“because [the government] has not argued that [the petitioner’s) habeas clellims were bared as requir-
ing announcement of a new rule; we do not apply the rule of [Teague] to this case.” Bradshaw V.
Stumpf, 545 U.8. 175, 182 (2005). From this, the respondents argue that the state never rajsed the
issue of retroactivity in Jackson and, therefore, waived the argument. The respondents’ suggestion,
though, does not reflect the reality that counse! would have had to file pleadings in Jackson before
the decision in Miller was issued. An argument for retroactive application of a new rule cannot be
made or waived where the new rule does not exist. For all of these reaéons, the court agrees with pe-
titioners that the application of the Miller holding to petitioner Jackson suggests that the court intend-
ed that the new rule would be applied retroactivély. Tﬁis also suggests that the Miller rule is substan-
tive.,

The rule’s parameters and an examination of other cases also support a conclusion that Miller
establishes a substantive rule fitting into the ﬁrst‘ Teague exéeption to the general principle that new
rules-are not given retroactive effect when a case involves collateral review, As stated above, the first
Teague exception “includes ... constit'utional determinations that place particular conduct or persons
covered by the statute beyond the state’s power to punish.” Schriro, 542 U.S. at 351352 (2004) (ci-
tations omitted). Put another'way, substantive rules are those rules “that place an entire category of
primary conduct béyond the reach of the criminal law, or new rules that prohibit imposition of a cer-
tain type of punishient for a class of defendants because of their status or offense.” Sawyer v. Smith,
497U.8.227, 241 (1990) (citations omitted). Moteover, a rule is considered substantive “if it alters
the range of conduct or the class of persons that the law punishes.” Schriro, 542 US at 353, Substan-
tive rules have retroactive effect on collateral review “because they necessarily carry a sighificant
risk that. a defendant ... faces a punishment that the law cannot impose upon him.” Id. at 352, citing

Bousley v. United States, 523 U.S. 614, 620 (1998).
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Conversely, new rules of procedure “merely raise the possibility that someone convicted with
use of the invalidated procedure might have been acquitted otherwise.” /d. “[R]ules that regulate only
the manner of determining the defendant’s culpability are procedural.” Id. at 353 (emphasis in orig-
inal). Because procedural rules have a “more speculative connection to innocence,;’ they are only
given retroactive effect if they are of a small subset of “watershed rules of criminal procedure.” Id. at
352.

Although the Miller rule has elements of substance in that it affects a particular class of per-
sons—juveniles—and elements of procedure in that it mandates a process that may lead to the same
outcome—a sentetce of life without the possibility of parole~—the center of gravity favors a conclu-
ston that the new rule as substantive. It is true that Miller does not categorically ban life sentences
without parole for a minor. Nevertheless, “[Miller] does require [courts] to hold a sentencing hearing
for every minc;r convicted of first-degree murder at which a sentence other than natural life impris-
onment must be available for consideration. Miller mzmdgtes a sentencing range broader than that
provided by statute for minors convicted of first degree murder who could otherwise receive only
natural life imprisonment.” Morfin, 981 N.E.2d at 1022, In this way, the Miller rule is substantive
because it alters the range of outcomes of a criminal proceeding—or the punishments that may be
imposed on juvenile homicide offenders. .

On this point, the discussion in procedural rule decisions is instructive. Those cases highlight
the difference between those procedural rules that regulate “the manner of determining the defend-
ant’s culpability” and substantive rules that alter the “range of conduct” a law punishes or the range
of oxitcomes available, Schriro, 542 U.S. at 353 (emphasis in original). For example, in Schriro, the
court determined that tﬁe rule announced in Ring v, Arizona, 536 U.S. 584 (2002) was procedural
and, therefore, not retroa;:tive. Ring beld that “a sentencing judge, sitting without a jury, may not find
an aggravating circumstance necessafy for the imposition of the death penalty.” Schriro, 542 U.8, at

353, quoting Ring, 536 U.S. at 609. The Schriro court stated:

+
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[Ring] did not alter the range of conduct [the] law subjected to the death penalty. Tt
could not have; it rested entirely on the Sixth Amendment’s jury-trial guarantee, a
provision that has nothing to do with the range of conduct a state may criminalize.
Instead, Ring altered the range of permissible methods for determining whether a
defendant’s conduct is punishable by death, requiring that a jury rather than a judge -
find the essential facts bearing on punishment. Rules that allocate decisionmaking
authority in this fashion are prototypical procedural rules....

1d.

This reasoning does not apply to Miller. First, unlike the mlé in Ring, Miller does not alter
the manner of determining culpability. Instead, Miller alters the range of outcomes available for cer-
tain criminal conduct. The respondents suggest that Miller is a procedural rule b.ecaus.e it alters the
range of permissible methods for determining whether a juvenile’s conduct is punishable by life in
prison without parole. The court disagrees. Before Miller, there ‘was no method to determine whether
a juvenile’s conduct was punishable by life in pyison without parole—it was automatic and mandato-
ry. After Miller, there is a range of new outcomes—discretionary sentences that can extend up to life
vyithout the possibility of parole but also include the more lenient alternatives. Thus, Miller is distin-
guishable from Ring Eécause it does not simply reallocate decision making authority from judge to
jury; instead, it provides a sentencing court with decision 1haking authority where there once was
none—banning mandatory life seﬁtences without parole and requiring discretionary sentences, Under
Miller, a juvenile defendant is required to have the opportunity to establish that life without parole is
not an appropriate sentence. For these reasons, the Miller rule is substantive.

By way} of further example, in Crawford v. Washington, 541 1U.8. 36 (2004), the court held
that “testimonial statements of witnesses absent from tfial are adinissible only where the c'leclarant' is
unavailabi.e, and only where the defendant has had a prior opportunity to cross-examine the witness.”
Whorton v. Bockting, 549 U.S. 406, 413 (2007) (quotations and brackets omitted). Although it was
“clear and undisputed” that Cravi)ford announced a procedural rule and not a substantive one, it is
plain that the rule announced involved exclusively the manner of determining a defendant’s guilt or

innocence. The rule in Crawford, unlike Miller, did not alter the range of outcomes available at a
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criminal proceeding. See also Sajfle v. Parks, 494 U.8. 484, 486, 495 (proposed rule on instructing a
jury to avoid any influence of sympathy and whether such an instruction violates the Bighth Amend-
ment was procedural—the cutcome of the trial and semenc;ing remained the same); Graham v. Col-
lins, 506 U.S. 461, 477 (1993) (a proposed rule regarding how a sentencing jury could consider miti-
gating circumstances was procedural—the outcome of the sentencing remained the same).® Because
Miller alters the range of outcomes available, it is hot a procedural rule; the rule is better classified as
substantive. See In re 'MOI'gdli, 713 F.3d 1365, 1369 (11th Cir, 2013) (Wilson J.,‘ clcncurring) (“[Bly
expanding the range of possible outcomes for an individual ... rather than simply the process by
which those outcomes are reached, the rule announced in Miller arguably includes a subs;cantive
component...”),

Miller also fits into the category of a substantive rule because it prohibi.ts “a sentencing
scheme that mandates life in prison without possibility of parole,” Miller, 132 S.Ct. at 2469, which is
a type of punishment, for a class of defendants—-jqvenileswbecause juveniles “have diminished cul-
pability and greater prospects for reform,” ... 2 “lack of maturity and an underdevcloﬁed senselof
responsibility,” and “are more vulnerab‘lé to negative influences-and outside pressures.” Id. at 2464 ‘
(quotation and ellipsis omitted); see also Chambers v. St‘ate, 831 N.W.2d 311, 342-43 (Minn. 2013)
(Page, J., dissenting). Thus, it is a rule narrowly directed at-the status of a particular type of defend-
ants. Based on the status 6f the defendant only, Miller “categorically barfs] the mandatory imposition
of life imprisonment without the possibility of release.” bhambers, 831 N.W.2d at 343 (Page, 1., dis-

senting),
| The Miller rule’s alteration of the class of persons that the law punishes is a critical factor. By

invalidating mandatory life without parole sentencing schemes for juvenile offenders, Miller neces-

* Both Saffle and Graham are cited for the same proposition in a brief filed by the government with
the Eighth Circuit Court of Appeals. In that brief, the government argued that Miller is a substantive
rule. Petitioner Soto’s Second Supplement to Motion to Vacate Sentence and for Resentencing, Exh.
1, Although the brief cannot be considered as authority, the court agrees with its reasoning.
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sarily changes the class of people that these sentencing statutes punish. Before Miller, any person
convicted of first-degree murder would be sentenced to mandatory life without the possibility of pa-
role. After Miller, thé mandatory sentence cannot be imposed on juveniles—the only class of people
subj éct to such mandatory sentences is adult offenders, Without retroactive application of the Miller
rule, there is a sighificant risk that defendants will face a punishment—mandatory life without pa-
role~~that the state cannot constitutionally impose. This suggests that the rule is substantive and,
thus, retroactive. |

In support of their argument. that Miller is not retroactive, the responderits assert it announced
a new procedural rule because “the supreme court changed the procedure used to determine certain
juvenile murderer’s sentences from one where there was no sentencing hearin g to one whete there is
a sentencjng hearing.” State’s Response to Petitioner’s Supplement to Petition for Writ of Habeas
Corpus, 12, The respondents point to the following Miller language:

Our decision does not categorically bar a penalty for a class of offenders or type of

crime——as, for example, we did in Roper or Graham. Instead, it mandates only that a

sentence follow a certain process—oonsidering an offender’s youth and attendant

characteristics—before imposing a pgrticular penalty.
Miller, 132 8.Ct. at 2471, citing Graham v. Florida, 130 §,Ct. 2011 (2010); Roper v. Simmons, 543
U.S. 551 (2005). The respondeﬁts, though, take this language out of context. The o_ourt was address-
ing the government’s argument that “because many states impose mandatory life-withou_pparole sen-
tences on juveniles, [the court] may not hold the practice unconstitutional” /d. at 2470. The court
went on to explain that: “{iln considering catégorical bars to the death penalty and life without pa-
role, we ask as part of the analysis whether objécti.ve indicia of society’s standards, as expressed in
legislative enactments and state practice, show a national consensus against a sentence fo.r a particu-
lar class of offenders.'; Id., citing Graham v. Florida, 130 8.Ct. 2011, 2022 (2010); Therefore, the

language stating that the decision does not “categorically bar a penalty,” was distinguishing the Mil-

ler issue from the issue in those cases where the court tallied legislative enactments to determine
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whether 2 punishment is cruel and unusual. Id. at 2471. For this reason, the language the respond-
ents’ highlight does not necessarily support their general position that the court intended the Miller
rule to be procedural and not substantive.

As indicated above, the court acknowledges that the Miller rule certainly involves elements
of both substance and procedure. Indeed, “nearly all aspects of the law contain an element of proce-
dure.” Chambers, 831 NJW.2d at 337 (Anderson, J., dissenting). Notice'ably, though, while Miller
requires “a sentencing authority [to assess) whether the law’s harshest term of imprisoninent propor-
tiona;tely punishes a juvenile offender” and “take into account how children are different,” the deci-
sion ‘is silent on how such a sentencing hearing should be conducted. 132 S.Ct. at 2466, 2469. In-
stead, the court focuses on the reasons why a sentencing scheme mandating life without parole .
should be barred. The court explained that its decision would “implicate two strands of precedent
reﬂectiné [the court’s] concern with proportionate punishment.” Id. at 2463, The first strand of cases
relates t6 categorical bans of sentences based on the limited culpability of the class of defendants and
the severity of the penalty. See Atkins v. Virginia, 536 U.8, 304 (2002) (banning capital punishment
for mentally retarded defendants); Graham, 130 8.Ct. at 2034 (banning life without parole for non-
homicide juvenile offenders); Roper, 543 U.S, at 568 (banning imposition of the death penalty on all
juvenile offenders). To be sure, these cases have been held unanimously to announce new substantive
rules requiring retroactive application. See Chambers, 831 N.W.2d at 338 (Anderson, I, dissenting)
(collecting cases). This “counsels in favor of concluding that the rule in Miller is substantive in na-
ture and, thus is retroactive....” Id.

The Supreme Court’s focus on this prior precedent in conjunction with the foregoing reason-
ing strongly favors the designation of the new rule announced in Miller as substantive, which neces-
sitates retroactive application in accordance with Teague. For this reason, the rule must be applied to
the petitioners’ cases. Consquently, the court concludes that the petitioners’ mandatory sentences

violate their rights under the Bighth Amendment to the United States Constitution and part 1, articles
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18 and 33 of the New Hampshire Constitution. Accordingly, the petitionets’ request for habeas relief

and Mr. Soto’s motion to vacate his sentence are GRANTED. The petitioners® cases are remanded

for sentencing hearings consistent with Miller v, Alabama.

@/M

Date: July 29, 2013
LARRY M. SMUKLER
PRESIDING JUSTICE

So ORDERED.
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LEGISLATIVE INFORMATION

SB-9 Sentencing. (2011-2012)

Senate Bill No. 9

CHAPTER 828

An act to amend Section 1170 of the Penal Code, relating to sentencing.

{ Approved by Governor September 30, 2012, Filed Secretary of State
September 30, 2012. ]

LEGISLATIVE COUNSEL'S DIGEST
SB 9, Yee, Sentencing.

Existing law provides that the Secretary of the Department of Corrections and Rehabllitation or the Board of
Parole Hearings, or both, may, for specified reasons, recommend to the court that a prisoner’s sentence be
recalled, and that a court may recall a prisoner’s sentence.

This blll would authorize a prisoner who was under 18 years of age at the time of committing an offense for
which the prisoner was sentenced to life without parole to submit a petition for recall and resentencing to the
sentencing court, and to the prosecuting agency, as specified. The bill would prohibit a prisoner who tortured
his or her victim or whose victim was a public safety official, as defined, from flling a petition for recall and
resentencing, The blll would require the petition to include a statement from the defendant that includes,
among other things, his or her remorse and work towards rehabilltation, The bill would establish certain criteria,
at least one of which shall be asserted in the petition, to be considered when a court decides whether to
conduct a hearing on the petition for recall and resentencing and additional criteria to be considered by the
court when deciding whether to grant the petition, The bill would require the court to hold a hearing if the court

finds that the statements in the defendant’s petition are true, as specified. The bill would apply retroactively, as
specified.

Vote: majority Appropriation: no Fiscal Committee: yes Local Program: no
THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 1170 of the Penal Code, as amended by Section 27 of Chapter 43 of the Statutes of 2012,
is amended to read:

1170. (a) (1) The Legislature finds and declares that the purpose of imprisonment for crime Is punishment, This
purpose is best served by terms proportionate to the seriousness of the offense with provision for uniformity in
the sentences of offenders committing the same offense under similar clrcumstances. The Legislature further
finds and declares that the elimination of disparity and the provision of uniformity of sentences can best be
achleved by determinate sentences fixed by statute in proportion to the seriousness of the offense as
determined by the Legislature to be imposed by the court with specified discretion.

(2) Notwithstanding paragraph (1), the Legislature further finds and declares that programs should be available
for inmates, including, but not limited to, educational programs, that are designed to prepare nonviolent felony
offenders for successful reentry into the community, The Legislature encourages the development of policles
and programs designed to educate and rehabilitate nonviolent felony offenders. In implementing this section,
the Department of Corrections and Rehabilitation is encouraged to give priority enroliment in programs to

http://leginfo.legislature.ca.gov/faces/bililNavClient.xhtm1?bill_id=201120120SB9 8/2/2013
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promote successful return to the community to an inmate with a short remaining term of commitment and a
release date that would allow him or her adequate time to complete the program.

(3) In any case in which the punishment prescribed by statute for a person convicted of a public offense is a
term of imprisonment in the state prison of any specification of three time periods, the court shall sentence the
defendant to one of the terms of Iimprisonment specified unless the convicted persen is given any other
disposition provided by law, including a fine, jail, probation, or the suspension of imposition or execution of
sentence or Is sentenced pursuant to subdivision (b) of Sectlon 1168 because he or she had committed his or
her crime prior to July 1, 1977, In sentencing the convicted person, the court shall apply the sentencing rules of
the Judicial Council. The court, unless it determines that there are circumstances in mitigation of the
punishment prescribed, shall also impose any other term that it is required by law to impose as an additional
term. Nothing in this article shall affect any provision of law that imposes the death penalty, that authorizes or
restricts the granting of probation or suspending the execution or imposition of sentence, or expressly provides
for imprisonment in the state prison for life, except as provided in paragraph (2) of subdivision (d). In any case
In which the amount of preimprisonment credit under Section 2900.5 or any other provision of law is equal to or
exceeds any sentence Imposed pursuant to this chapter, the entire sentence shall be deemed to have been
served and the defendant shall not be actually delivered to the custody of the secretary. The court shall advise
the defendant that he or she shall serve a period of parole and order the defendant to report to the parole office
closest to the defendant’s last legal residence, unless the in-custody credits equal the total sentence, including
both confinement time and the period of parole. The sentence shall be deemed a separate prior prison term

under Section 667.5, and a copy of the judgment and other necessary documentation shall be forwarded to the
secretary.

{b) When a judgment of imprisonment is to be imposed and the statute specifies three possible terms, the
choice of the appropriate term shall rest within the sound discretion of the court. At least four days prior to the
time set for imposition of judgment, elther party or the victim, or the family of the victim If the victim is
deceased, may submit a statement in aggravation or mitigation. In determining the appropriate term, the court
may consider the record In the case, the probation officer's report, other reports, including reports received
pursuant to Section 1203.03, and statements in aggravation or mitigation submitted by the prosecution, the
defendant, or the victim, or the family of the victim If the victim Is deceased, and any further evidence
Introduced at the sentencing hearing, The court shall select the term which, in the court’s discretion, best
serves the Interests of justice, The court shall set forth on the record the reasons for imposing the term
selected and the court may not impose an upper term by using the fact of any enhancement upon which
sentence is Imposed under any provision of law. A term of imprisonment shall not be specified if Imposition of
sentence is suspended,

(c) The court shall state the reasons for its sentence cholce on the record at the time of sentencing. The court
shall also inform the defendant that as part of the sentence after expiration of the term he or she may be on
parole for a perlod as provided In Section 3000,

(d) (1) When a defendant subject to this section or subdivision (b) of Section 1168 has been sentenced to be
imprisoned In the state prison and has been committed to the custody of the secretary, the court may, within
120 days of the date of commitment on its own motion, or at any time upon the recommendation of the
secretary or the Board of Parole Hearings, recall the sentence and commitment previously ordered and
resentence the defendant in the same manner as if he or she had not previously been sentenced, provided the
new sentence, If any, is no greater than the initial sentence. The court resentencing under this subdivision shall
apply the sentencing rules of the Judicial Councll so as to eliminate disparity of sentences and to promote
uniformity of sentencing. Credit shall be given for time served.

(2) (A) (i) When a defendant who was under 18 years of age at the time of the commission of the offense for
which the defendant was sentenced to imprisonment for life without the possibllity of parole has served at least
15 years of that sentence, the defendant may submit to the sentencing court a petition for recall and
resentencing.

(i1) Notwithstanding clause (f), this paragraph shall not apply to defendants sentenced to life without parole for
an offense where the defendant tortured, as described in Section 206, his or her victim or the victim was a
public safety official, including any law enforcement personnel mentioned in Chapter 4.5 (commencing with
Section 830) of Title 3, or any firefighter as described in Section 245.1, as well as any other officer in any
segment of law enforcement who is employed by the federal government, the state, or any of its political
subdivisions.

(B) The defendant shall file the original petition with the sentencing court. A copy of the petition shall be served
on the agency that prosecuted the case. The petition shall include the defendant’s statement that he or she was

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtmi?bill_id=201120120SB9 8/2/2013
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under 18 years of age at the time of the crime and was sentenced to life In prison without the possibility of
parole, the defendant’s statement describing his or her remorse and work towards rehabilitation, and the
defendant’s statement that one of the following is true:

(1) The defendant was convicted pursuant to felony murder or aiding and abetting murder provisions of law.

(i) The defendant does not have juvenile felony adjudications for assault or other felony crimes with a

significant potential for personal harm to victims prior to the offense for which the sentence is belng considered
for recall.

(1ii) The defendant committed the offense with at least one adult codefendant.

(iv) The defendant has performed acts that tend to indicate rehabilitation or the potential for rehabilitation,
including, but not limited to, availing himself or herself of rehabilitative, educational, or vocational programs, if
those programs have been avallable at his or her classification level and facility, using self-study for self-
improvement, or showing evidence of remorse.

(C) If any of the information required in subparagraph (B) Is missing from the petition, or if proof of service on
the prosecuting agency is not provided, the court shall return the petition to the defendant and advise the
defendant that the matter cannot be considered without the missing information.

(D) A reply to the petition, if any, shall be filed with the court within 60 days of the date on which the
prosecuting agency was served with the petition, unless a continuance is granted for good cause.

(E) If the court finds by a preponderance of the evidence that the statements in the petition are true, the court
shall hold a hearing to consider whether to recall the sentence and commitment previously ordered and to
resentence the defendant in the same manner as if the defendant had not previously been sentenced, provided
that the new sentence, If any, is not greater than the Initlal sentence. Victims, or victim family members if the
victim is deceased, shall retaln the rights to participate in the hearing.

(F) The factors that the court may consider when determining whether to recall and resentence include, but are
not limited to, the following:

(i) The defendant was convicted pursuant to felony murder or alding and abetting murder provisions of law.

(i) The defendant does not have juvenile felony adjudications for assault or other felony crimes with a

slgnificant potential for personal harm to victims prior to the offense for which the sentence is being considered
for recall.

(1ii) The defendant committed the offense with at least one adult codefendant,.

(iv) Prior to the offense for which the sentence is being considered for recall, the defendant had insufficient
adult support or supervision and had suffered from psychological or physical trauma, or significant stress.

(v) The defendant suffers from cognltive limitations due to mental Iliness, developmental disabilities, or other
factors that did not constitute a defense, but Influenced the defendant’s involvement in the offense.

(vi) The defendant has performed acts that tend to indicate rehabilitation or the potential for rehabilitation,
including, but not limited to, avalling himself or herself of rehabilitative, educational, or vocational programs, if
those programs have been available at his or her classification level and facility, using self-study for self-
improvement, or showing evidence of remorse.

(vil) The defendant has maintained family ties or connections with others through letter writing, calls, or visits,
or has eliminated contact with individuals outside of prison who are currently involved with crime.

(viii) The defendant has had no disciplinary actions for violent activities in the last five years in which the
defendant was determined to be the aggressor.

(G) The court shall have the discretion to recall the sentence and commitment previously ordered and to
resentence the defendant in the same manner as If the defendant had not previously been sentenced, provided
that the new sentence, If any, is not greater than the Initlal sentence. The discretion of the court shall be
exercised in conslderation of the criteria in subparagraph (B). Victims, or victim family members if the victim is
deceased, shall be notified of the resentencing hearing and shall retain thelr rights to participate in the hearing.

(H) If the sentence is not recalled, the defendant may submit another petition for recall and resentencing to the
sentencing court when the defendant has been committed to the custody of the department for at least 20
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years. If recall and resentencing is not granted under that petition, the defendant may file another petition after
having served 24 years. The final petition may be submitted, and the response to that petition shall be
determined, during the 25th year of the defendant’s sentence.

(I) In addition to the criterla In subparagraph (F), the court may consider any other criteria that the court
deems relevant to its decislon, so long as the court identifles them on the record, provides a statement of
reasons for adopting them, and states why the defendant does or does not satisfy the criteria.

(1) This subdivision shall have retroactive application.

(e) (1) Notwithstanding any other law and conslistent with paragraph (1) of subdlvision (a), if the secretary or
the Board of Parole Hearings or both determine that a prisoner satisfies the criterla set forth in paragraph (2),
the secretary or the board may recommend to the court that the prisoner’s sentence be recalled.

(2) The court shall have the discretion to resentence or recall if the court finds that the facts described in
subparagraphs (A) and (B) or subparagraphs (B) and (C) exist:

(A) The prisoner Is terminally ill with an incurable condition caused by an iliness or disease that would produce
death within six months, as determined by a physician employed by the department.

(B) The conditions under which the prisoner would be released or receive treatment do not pose a threat to
public safety.

(C) The prisoner is permanently medically incapacitated with a medical condition that renders him or her
permanently unable to perform activities of basic dally living, and results In the prisoner requiring 24-hour total
care, Including, but not limited to, coma, persistent vegetative state, brain death, ventilator-dependency, loss

of control of muscular or neurological function, and that incapacitation did not exist at the time of the original
sentencing.

The Board of Parole Hearings shall make findings pursuant to this subdivision before making a recommendation
for resentence or recall to the court, This subdivision does not apply to a prisoner sentenced to death or a term
of life without the possibllity of parole,

(3) Within 10 days of recelpt of a positive recommendation by the secretary or the board, the court shall hold a
hearing to consider whether the prisoner’s sentence should be recalled.,

(4) Any physiclan employed by the department who determines that a prisoner has six months or less to live
shall notify the chief medical officer of the prognosis, If the chief medical officer concurs with the prognosis, he
or she shall notify the warden. Within 48 hours of recelving notification, the warden or the warden’s
representative shall notify the prisoner of the recall and resentencing procedures, and shail arrange for the
prisoner to designate a family member or other outside agent to be notified as to the prisoner’s medical
condition and prognosis, and as to the recall and resentencing procedures. If the inmate is deemed mentally
unfit, the warden or the warden’s representative shall contact the inmate’s emergency contact and provide the
information described in paragraph (2).

(5) The warden or the warden’s representative shall provide the prisoner and his or her family member, agent,
or emergency contact, as described In paragraph (4), updated information throughout the recall and
resentencing process with regard to the prisoner's medical condition and the status of the prisoner’s recall and
resentencing proceedings.

(6) Notwithstanding any other provisions of this section, the prisoner or his or her family member or desighee
may independently request consideration for recall and resentencing by contacting the chief medical officer at
the prison or the secretary, Upon receipt of the request, the chief medical officer and the warden or the
warden’s representative shall follow the procedures described in paragraph (4). If the secretary determines that
the prisoner satisfies the criteria set forth in paragraph (2), the secretary or board may recommend to the court
that the prisoner's sentence be recalled. The secretary shall submit a recommendation for release within 30
days in the case of inmates sentenced to determinate terms and, in the case of inmates sentenced to
indeterminate terms, the secretary shall make a recommendation to the Board of Parole Hearings with respect
to the inmates who have applied under this section. The board shall consider this information and make an
independent judgment pursuant to paragraph (2) and make findings related thereto before rejecting the
request or making a recommendation to the court. This action shall be taken at the next lawfully noticed board
meeting.

(7) Any recommendation for recall submitted to the court by the secretary or the Board of Parole Hearings shall
include one or more medical evaluations, a postrelease plan, and findings pursuant to paragraph (2).
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(8) If possible, the matter shall be heard before the same judge of the court who sentenced the prisoner.,

(9) If the court grants the recall and resentencing application, the prisoner shall be released by the department
within 48 hours of receipt of the court’s order, unless a longer time period is agreed to by the inmate. At the
time of release, the warden or the warden’s representative shall ensure that the prisoner has each of the
following in his or her possession: a discharge medical summary, full medical records, state identification,

parole medicatlons, and all property belonging to the prisoner, After discharge, any additional records shall be
sent to the prisoner’s forwarding address.

(10) The secretary shall issue a directive to medical and correctional staff employed by the department that
details the guidelines and procedures for initiating a recall and resentencing procedure. The directive shall
clearly state that any prisoner who is given a prognosis of six months or less to live is eligible for recall and
resentencing consideration, and that recall and resentencing procedures shall be initiated upon that prognosis.

(f) Notwithstanding any other provision of this sectlon, for purposes of paragraph (3) of subdivision (h), any
allegation that a defendant is eligible for state prison due to a prior or current conviction, sentence

enhancement, or because he or she Is required to register as a sex offender shall not be subject to dismissal
pursuant to Section 1385.

(g) A sentence to state prison for a determinate term for which only one term is specified, is a sentence to state
prison under this section.

(h) (1) Except as provided in paragraph (3), a felony punishable pursuant to this subdivision where the term is

not specified in the underlying offense shall be punishable by a term of imprisonment in a county jail for 16
months, or two or three years.

(2) Except as provided In paragraph (3), a felony punishable pursuant to this subdivision shall be punishable by
Imprisonment in a county jail for the term described in the underlying offense,

(3) Notwithstanding paragraphs (1) and (2), where the defendant (A) has a prior or current felony conviction
for a serious felony described in subdivision (¢) of Section 1192.7 or a prior or current conviction for a violent
felony described in subdivision (¢) of Section 667.5, (B) has a prior felony conviction in another jurisdiction for
an offense that has all the elements of a serious felony described in subdivision (¢) of Section 1192.7 or a
violent felony described In subdivision (c) of Section 667.5, (C) is required to register as a sex offender
pursuant to Chapter 5.5 (commencing with Sectlon 290) of Title 9 of Part 1, or (D) Is convicted of a crime and
as part of the sentence an enhancement pursuant to Sectlon 186.11 is imposed, an executed sentence for a
felony punishable pursuant to this subdivision shall be served in state prison.

(4) Nothing In this subdivision shall be construed to prevent other dispositions authorized by law, including
pretrial diversion, deferred entry of judgment, or an order granting probation pursuant to Section 1203.1.

(5) The court, when Imposing a sentence pursuant to paragraph (1) or (2) of this subdivision, may commit the
defendant to county jail as follows:

(A) For a full term in custody as determined in accordance with the applicable sentencing law,

(B) () For a term as determined In accordance with the applicable sentencing law, but suspend execution of a
concluding portion of the term selected In the court’s discretion, during which time the defendant shall be
supervised by the county probation officer in accordance with the terms, conditions, and procedures generally
applicable to persons placed on probation, for the remaining unserved portion of the sentence imposed by the
court. The period of supervision shall be mandatory, and may not be earlier terminated except by court order,
Any proceeding to revoke or modify mandatory supervision under this subparagraph shall be conducted
pursuant to either subdivisions (a) and (b) of Section 1203.2 or Section 1203.3. During the period when the
defendant is under such supervision, unless in actual custody related to the sentence imposed by the court, the
defendant shall be entitled to only actual time credit against the term of imprisonment imposed by the court.

Any time period which is suspended because a person has absconded shall not be credited toward the period of
supervision.

(i) The portion of a defendant’s sentenced term during which time he or she iIs supervised by the county
probation officer pursuant to this subparagraph shall be known as mandatory supervision.

(6) The sentencing changes made by the act that added this subdivision shall be applied prospectively to any
person sentenced on or after October 1, 2011,
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(i) This section shall remain in effect only until January 1, 2014, and as of that date is repealed, unless a later
enacted statute, that Is enacted before that date, deletes or extends that date.

SEC. 2. Section 1170 of the Penal Code, as amended by Section 28 of Chapter 43 of the Statutes of 2012, is
amended to read:

1170. (a) (1) The Legislature finds and declares that the purpose of imprisonment for crime is punishment. This
purpose is best served by terms proportionate to the serlousness of the offense with provision for uniformity in
the sentences of offenders committing the same offense under similar circumstances. The Legislature further
finds and declares that the elimination of disparity and the provision of uniformity of sentences can best be
achieved by determinate sentences fixed by statute In proportion to the serfousness of the offense as
determined by the Legislature to be imposed by the court with specifled discretion.

(2) Notwithstanding paragraph (1), the Legislature further finds and declares that programs should be available
for iInmates, including, but not limited to, educational programs, that are designed to prepare nonviolent felony
offenders for successful reentry into the community. The Legislature encourages the development of policies
and programs designed to educate and rehabilitate nonviolent felony offenders. In implementing this section,
the Department of Corrections and Rehabilitation is encouraged to give priority enroliment in programs to
promote successful return to the community to an Inmate with a short remaining term of commitment and a
release date that would allow him or her adequate time to complete the program.

(3) In any case in which the punishment prescribed by statute for a person convicted of a public offense is a
term of imprisonment In the state prison of any specification of three time periods, the court shall sentence the
defendant to one of the terms of imprisonment specified unless the convicted person is given any other
disposition provided by law, including a fine, jall, probation, or the suspension of imposition or execution of
sentence or Is sentenced pursuant to subdivision (b) of Section 1168 because he or she had committed his or
her crime prior to July 1, 1977, In sentencing the convicted person, the court shall apply the sentencing rules of
the Judicial Council. The court, unless it determines that there are circumstances in mitigation of the
punishment prescribed, shall also impose any other term that it Is required by law to impose as an additional
term. Nothing In this article shall affect any provision of law that imposes the death penalty, that authorizes or
restricts the granting of probation or suspending the execution or imposition of sentence, or expressly provides
for imprisonment in the state prison for life, except as provided in paragraph (2) of subdivision (d). In any case
in which the amount of preimprisonment credit under Section 2900.5 or any other provision of law Is equal to or
exceeds any sentence Iimposed pursuant to this chapter, the entire sentence shall be deemed to have been
served and the defendant shall not be actually delivered to the custody of the secretary. The court shall advise
the defendant that he or she shall serve a period of parole and order the defendant to report to the parole office
closest to the defendant’s last legal residence, unless the In-custody credits equal the total sentence, including
both confinement time and the period of parole. The sentence shall be deemed a separate prior prison term

under Section 667.5, and a copy of the judgment and other necessary documentation shall be forwarded to the
secretary,

(b) When a judgment of imprisonment is to be imposed and the statute specifies three possible terms, the court
shall order imposition of the middle term, unless there are circumstances in aggravation or mitigation of the
crime. At least four days prior to the time set for Imposition of judgment, either party or the victim, or the
family of the victim If the victim is deceased, may submit a statement in aggravation or mitigation to dispute
facts in the record or the probation officer’s report, or to present additional facts, In determining whether there
are clrcumstances that justify imposition of the upper or lower term, the court may consider the record In the
case, the probation officer’s report, other reports, including reports received pursuant to Section 1203.03, and
statements in aggravation or mitigation submitted by the prosecution, the defendant, or the victim, or the
family of the victim if the victim is deceased, and any further evidence introduced at the sentencing hearing.
The court shall set forth on the record the facts and reasons for imposing the upper or lower term, The court
may not impose an upper term by using the fact of any enhancement upon which sentence is imposed under
any provision of law. A term of imprisonment shall not be specified if imposition of sentence is suspended.

(c) The court shall state the reasons for its sentence choice on the record at the time of sentencing. The court
shall also inform the defendant that as part of the sentence after expiration of the term he or she may be on
parole for a period as provided in Section 3000,

(d) (1) When a defendant subject to this section or subdivision (b) of Section 1168 has been sentenced to be
imprisoned In the state prison and has been committed to the custody of the secretary, the court may, within
120 days of the date of commitment on its own motion, or at any time upon the recommendation of the
secretary or the Board of Parole Hearings, recall the sentence and commitment previously ordered and
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resentence the defendant in the same manner as if he or she had not previously been sentenced, provided the
new sentence, if any, is no greater than the initial sentence. The court resentencing under this subdivision shall
apply the sentencing rules of the Judicial Council so as to eliminate disparity of sentences and to promote
uniformity of sentencing. Credit shall be given for time served.

(2) (A) (i) When a defendant who was under 18 years of age at the time of the commission of the offense for
which the defendant was sentenced to imprisonment for life without the possibility of parole has served at least

15 years of that sentence, the defendant may submit to the sentencing court a petition for recall and
resentencing.

(i) Notwithstanding clause (i), this paragraph shall not apply to defendants sentenced to life without parole for
an offense where the defendant tortured, as described In Section 206, his or her victim or the victim was a
public safety official, including any law enforcement personnel mentioned in Chapter 4.5 (commencing with
Section 830) of Title 3, or any firefighter as described in Section 245.1, as well as any other officer in any

segment of law enforcement who Is employed by the federal government, the state, or any of its political
subdivisions,

(B) The defendant shall file the original petition with the sentencing court. A copy of the petition shall be served
on the agency that prosecuted the case. The petition shall include the defendant’s statement that he or she was
under 18 years of age at the time of the crime and was sentenced to life in prison without the possibility of
parole, the defendant’s statement describing his or her remorse and work towards rehabilitation, and the
defendant’s statement that one of the following is true:

(i) The defendant was convicted pursuant to felony murder or aiding and abetting murder provisions of law,

(N The defendant does not have juvenile felony adjudications for assault or other felony crimes with a

significant potential for personal harm to victims prior to the offense for which the sentence is being considered
for recall.

(i) The defendant committed the offense with at least one adult codefendant.,

(iv) The defendant has performed acts that tend to indicate rehabilitation or the potential for rehabilitation,
including, but not limited to, availing himself or herself of rehabllitative, educational, or vocatlonal programs, if
those programs have been available at his or her classification level and facility, using self-study for self-
improvement, or showing evidence of remorse.

(C) If any of the Information required in subparagraph (B) Is missing from the petition, or if proof of service on
the prosecuting agency Is not provided, the court shall return the petition to the defendant and advise the
defendant that the matter cannot be considered without the missing information,

(D) A reply to the petition, if any, shall be filed with the court within 60 days of the date on which the
prosecuting agency was served with the petition, unfess a continuance iIs granted for good cause.

(E) If the court finds by a preponderance of the evidence that the statements in the petition are true, the court
shall hold a hearing to consider whether to recall the sentence and commitment previously ordered and to
resentence the defendant in the same manner as if the defendant had not previously been sentenced, provided
that the new sentence, if any, is not greater than the Initial sentence. Victims, or victim family members if the
victim iIs deceased, shall retain the rights to participate in the hearing.

(F) The factors that the court may consider when determining whether to recall and resentence include, but are
not limited to, the following:

(1) The defendant was convicted pursuant to felony murder or aiding and abetting murder provislons of law,

(ily The defendant does not have juvenile felony adjudications for assault or other felony crimes with a
significant potential for personal harm to victims prior to the offense for which the sentence is being considered
for recall,

(iii} The defendant committed the offense with at least one adult codefendant.

(iv) Prior to the offense for which the sentence Is being considered for recall, the defendant had insufficient
adult support or supervision and had suffered from psychological or physical trauma, or significant stress,

(v) The defendant suffers from cognitive limitations due to mental lliness, developmental disabilities, or other
factors that did not constitute a defense, but influenced the defendant’s involvement in the offense.
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(vi) The defendant has performed acts that tend to Indicate rehabilitation or the potential for rehabilitation,
including, but not limited to, availing himself or herself of rehabilitative, educational, or vocational programs, if

those programs have heen available at his or her classification level and facility, using self-study for self-
improvement, or showing evidence of remorse.

(vii) The defendant has maintained family ties or connections with others through letter writing, calls, or visits,
or has eliminated contact with individuals outside of prison who are currently involved with crime.

(vili) The defendant has had no disciplinary actions for violent activities in the last five years in which the
defendant was determined to be the aggressor.

(G) The court shall have the discretion to recall the sentence and commitment previously ordered and to
resentence the defendant in the same manner as If the defendant had not previously been sentenced, provided
that the new sentence, If any, is not greater than the initlal sentence. The discretion of the court shall be
exercised in consideration of the criteria in subparagraph (B). Victims, or victim family members if the victim is
deceased, shall be notified of the resentencing hearing and shalt retain their rights to participate in the hearing.

(H) If the sentence is not recalled, the defendant may submit another petition for recall and resentencing to the
sentencing court when the defendant has been committed to the custody of the department for at least 20
years. If recall and resentencing Is not granted under that petition, the defendant may file another petition after
having served 24 years. The final petition may be submitted, and the response to that petition shall be
determined, during the 25th year of the defendant’s sentence.

(I) In additlon to the criteria in subparagraph (F), the court may consider any other criteria that the court
deems relevant to its decision, so long as the court identifies them on the record, provides a statement of
reasons for adopting them, and states why the defendant does or does not satisfy the criteria,

(3) This subdivision shall have retroactive application.

(e) (1) Notwithstanding any other law and consistent with paragraph (1) of subdivision (a), if the secretary or
the Board of Parole Hearings or both determine that a prisoner satisfies the criteria set forth in paragraph (2),
the secretary or the board may recommend to the court that the prisoner’s sentence be recalled.

(2) The court shall have the discretion to resentence or recall if the court finds that the facts described in
subparagraphs (A) and (B) or subparagraphs (B) and (C) exIst:

(A) The prisoner is terminally ill with an incurable condition caused by an iliness or disease that would produce
death within six months, as determined by a physician employed by the department.

(B) The conditions under which the prisoner would be reieased or receive treatment do not pose a threat to
public safety.

(C) The prisoner is permanently medically incapacitated with a medical conditlon that renders him or her
permanently unable to perform activities of basic daily living, and results in the prisoner requiring 24-hour total
care, including, but not limited to, coma, persistent vegetative state, brain death, ventilator-dependency, loss
of control of muscular or neurological function, and that incapacitation did not exist at the time of the original
sentencing,

The Board of Parole Hearings shall make findings pursuant to this subdivision before making a recommendation
for resentence or recall to the court, This subdivision does not apply to a prisoner sentenced to death or a term
of life without the possibllity of parole.

(3) Within 10 days of receipt of a positive recommendation by the secretary or the board, the court shall hold a
hearing to consider whether the prisoner’s sentence should be recalied.

(4) Any physician employed by the department who determines that a prisoner has six months or less to live
shall notify the chief medical officer of the prognosis. If the chief medical officer concurs with the prognosis, he
or she shall notify the warden. Within 48 hours of receiving notification, the warden or the warden’s
representative shall notify the prisoner of the recall and resentencing procedures, and shall arrange for the
prisoner to designate a family member or other outside agent to be notified as to the prisoner's medical
condition and prognosis, and as to the recall and resentencing procedures. If the inmate Is deemed mentally
unfit, the warden or the warden’s representative shall contact the Inmate’s emergency contact and provide the
information described in paragraph (2).
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(5) The warden or the warden’s representative shall provide the prisoner and his or her family member, agent,
or emergency contact, as described In paragraph (4), updated Information throughout the recall and

resentencing process with regard to the prisoner’'s medical condition and the status of the prisoner’s recall and
resentencing proceedings.

(6) Notwlithstanding any other provisions of this section, the prisoner or his or her family member or designee
may independently request consideration for recall and resentencing by contacting the chief medical officer at
the prison or the secretary. Upon receipt of the request, the chief medical officer and the warden or the
warden’s representative shall follow the procedures described n paragraph (4). If the secretary determines that
the prisoner satisfies the criteria set forth in paragraph (2), the secretary or board may recommend to the court
that the prisoner’s sentence be recalled. The secretary shall submit a recommendation for release within 30
days in the case of inmates sentenced to determinate terms and, in the case of inmates sentenced to
Indeterminate terms, the secretary shall make a recommendation to the Board of Parole Hearings with respect
to the inmates who have applied under this section. The board shall consider this information and make an
independent judgment pursuant to paragraph (2) and make findings related thereto before rejecting the

request or making a recommendation to the court. This action shall be taken at the next lawfully noticed board
meeting.

(7) Any recommendation for recall submitted to the court by the secretary or the Board of Parole Hearings shall
include one or more medical evaluations, a postrelease plan, and findings pursuant to paragraph (2).

(8) If possible, the matter shall be heard before the same judge of the court who sentenced the prisoner.

(9) If the court grants the recall and resentencing application, the prisoner shall be released by the department
within 48 hours of receipt of the court’s order, unless a longer time period Is agreed to by the inmate. At the
time of release, the warden or the warden’s representative shall ensure that the prisoner has each of the
following in his or her possession: a discharge medical summary, full medical records, state identification,

parole medications, and all property belonging to the prisoner, After discharge, any additional records shall be
sent to the prisoner’s forwarding address.

(10) The secretary shall Issue a directive to medical and correctional staff employed by the department that
detalls the guidelines and procedures for initiating a recall and resentencing procedure. The directive shall
clearly state that any prisoner who is given a prognoslis of six months or less to live is eligible for recall and
resentencing consideration, and that recall and resentencing procedures shall be initiated upon that prognosis.

(fy Notwithstanding any other provislon of this section, for purposes of paragraph (3) of subdivision (h), any
allegation that a defendant is eligible for state prison due to a prior or current conviction, sentence
enhancement, or because he or she Is required to register as a sex offender shall not be subject to dismissal
pursuant to Section 1385,

(g) A sentence to state prison for a determinate term for which only one term is specified, is a sentence to state
prison under this section.

(h) (1) Except as provided in paragraph (3), a felony punishable pursuant to this subdivision where the term Is
not specified in the underlying offense shall he punishable by a term of imprisonment in a county jail for 16
months, or two or three years.

(2) Except as provided in paragraph (3), a felony punishable pursuant to this subdivision shall be punishable by
imprisonment In a county jail for the term described In the underlying offense,

(3) Notwithstanding paragraphs (1) and (2), where the defendant (A) has a prior ot current felony conviction
for a serious felony described in subdivision (c) of Section 1192,7 or a prior or current conviction for a violent
felony described in subdivision (c) of Section 667.5, (B) has a prior felony conviction in another jurisdiction for
an offense that has all the elements of a serious felony described In subdivision (¢) of Sectlon 1192,7 or a
violent felony described in subdivision (c) of Section 667.5, (C) is required to register as a sex offender
pursuant to Chapter 5.5 (commencing with Section 290) of Title 9 of Part 1, or (D) is convicted of a crime and
as part of the sentence an enhancement pursuant to Section 186,11 is imposed, an executed sentence for a
felony punishable pursuant to this subdivision shall be served in state prison,

(4) Nothing in this subdivision shall be construed to prevent other dispositions authorized by law, including
pretrial diversion, deferred entry of judgment, or an order granting probation pursuant to Section 1203.1.

(5) The court, when imposing a sentence pursuant to paragraph (1) or (2) of this subdivision, may commit the
defendant to county jail as follows:

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtm1?bill_id=201120120SB9 8/2/2013



Bill Text - SB-9 Sentencing. Page 10 of 10

(A) For a full term in custody as determined in accordance with the applicable sentencing law.

(B) () For a term as determined in accordance with the applicable sentencing law, but suspend execution of a
concluding portion of the term selected in the court’s discretion, during which time the defendant shall be
supervised by the county probation officer in accordance with the terms, conditions, and procedures generally
applicable to persons placed on probation, for the remalning unserved portion of the sentence imposed by the
court. The period of supervision shall be mandatory, and may not be earlier terminated except by court order.
Any proceeding to revoke or modify mandatory supervision under this subparagraph shall be conducted
pursuant to either subdivisions (a) and (b) of Section 1203.2 or Section 1203.3. During the period when the
defendant Is under such supervision, unless in actual custody related to the sentence imposed by the court, the
defendant shall be entitled to only actual time credit against the term of imprisonment imposed by the court.

Any time period which is suspended because a person has absconded shall not be credited toward the period of
supervision.

(ii) The portion of a defendant’s sentenced term during which time he or she is supervised by the county
probation officer pursuant to this subparagraph shall be known as mandatory supervision.

(6) The sentencing changes made by the act that added this subdivision shall be applied prospectively to any
person sentenced on or after October 1, 2011,

(1) This section shall become operative on January 1, 2014,
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2011

SESSION LAW 2012-148
SENATE BILL 635

AN ACT TO AMEND THE STATE SENTENCING LAWS TO COMPLY WITH THE
UNITED STATES SUPREME COURT DECISION IN MILLER V. ALABAMA.

The General Assembly of North Carolina enacts:

SECTION 1. Chapter 15A of the General Statutes is amended by adding a new
Article to read:
"Article 93,
"Sentencing for Minors Subject to Life Imprisonment Without Parole.
"§ 15A-1476. Applicability.
Notwithstanding the provisions of G.S. 14-17, a defendant who is convicted of first degree
murder, and who was under the age of 18 at the time of the offense, shall be sentenced in
accordance with this Article. For the purposes of this Article, "life imprisonment with parole"

shall mean that the defendant shall serve a minimum of 25 years imprisonment prior to
becoming eligible for parole.

"§ 15A-1477. Penalty determination,

(a)  Indetermining a sentence under this Article, the court shall do one of the following:

(1)  If the sole basis for conviction of a count or each count of first degree
murder was the felony murder rule, then the court shall sentence the
defendant to life imprisonment with parole,

(2)  If the court does not sentence the defendant pursuant to subdivision (1) of
this subsection, then the court shall conduct a hearing to determine whether
the defendant should be sentenced to life imprisonment without parole, as set
forth in G.S. 14-17, or a lesser sentence of life imprisonment with parole,

(b) The hearing under subdivision (2) of subsection (a) of this section shall be
conducted by the trial judge as soon as practicable after the guilty verdict is returned. The State
and the defendant shall not be required to resubmit evidence presented during the guilt
determination phase of the case. Evidence, including evidence in rebuttal, may be presented as
fo any matter that the court deems relevant to sentencing, and any evidence which the court
deems to have probative value may be received.

()  The defendant or the defendant's counsel may submit mitigating circumstances to
the court, including, but not limited to, the following factors:

Age at the time of the offense,

Immaturity.

Ability to appreciate the risks and consequences of the conduct.

Intellectual capacity.

Prior record.

Mental health.

Familial or peer pressure exerted upon the defendant.

Likelihood that the defendant would benefit from rehabilitation in
confinement,

Any other mitigating factor or circumstance.

(d)  The State and the defendant or the defendant's counsel shall be permitted to present
argument for or against the sentence of life imprisonment with parole. The defendant or the
defendant's counsel shall have the right to the last argument.

()  The provisions of Article 58 of Chapter 15A of the General Statutes apply to
proceedings under this Article.

"§ 15A-1478. Sentencing; assignment for resentencing.
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(a) The court shall consider any mitigating factors in determining whether, based upon
all the circumstances of the offense and the particular circumstances of the defendant, the
defendant should be sentenced to life imprisonment with parole instead of life imprisonment
without parole. The order adjudging the sentence shall include findings on the absence or
presence of any mitigating factors and such other findings as the court deems appropriate to
include in the order.

(b)  All motions for appropriate relief filed in superior court seeking resentencing under
the provisions of this Article may be heard and determined in the trial division by any judge (1)
who is empowered to act in criminal matters in the superior court district or set of districts as
defined in G.S. 7A-41.1. in which the judgment was entered and (i1) who is assigned pursuant
to_this section to review the motion for appropriate relief and take the appropriate
administrative action to dispense with the motion.

(¢)  The judge who presided at the trial of the defendant is empowered to act upon the
motion for appropriate relief even though the judge is in another district or even though the
judge's commission has expired; however, if the judge who presided at the trial is still
unavailable to act, the senior resident superior court judge shall assign a judge who is
empowered to act under subsection (b) of this section.

(d)  All motions for appropriate relief filed in superior court seeking resentencing under
the provisions of this Article shall, when filed, be referred to the senior resident superior court
judge, who shall assign the motion as provided by this section for review and administrative
action, including, as may be appropriate, dismissal, calendaring for hearing. entry of a
scheduling order for subsequent events in the case, or other appropriate actions.

"§ 15A-1479. Incidents of parole.

(a)  Except as otherwise provided in this section, a defendant sentenced to life
imprisonment with parole shall be subject to the conditions and procedures set forth in Article
85 of Chapter 15A of the General Statutes, including the notification requirement in
G.S. 15A-1371(b)(3).

(b)  The term of parole for a person released from imprisonment from a sentence of life
imprisonment with parole shall be five vears and may not be terminated earlier by the
Post-Release Supervision and Parole Commission.

(¢) A defendant sentenced to life imprisonment with parole who_is paroled, and then
violates a condition of parole and is returned to prison to serve the life sentence, shall not be
eligible for parole for five years from the date of the return to confinement.

(d)  Life imprisonment with parole under this Article means that unless the defendant
receives parole, the defendant shall remain imprisoned for the defendant's natural life."

SECTION 2. The North Carolina Sentencing and Policy Advisory Commission, in
consultation with the Office of the Juvenile Defender, the Conference of District Attorneys, and
other organizations and agencies it deems appropriate, shall study the provisions in this act,
United States Supreme Court precedent relevant to sentencing a minor for first degree murder,
sentencing policies in other jurisdictions, and any other matter relating to the sentencing of
minors convicted of first degree murder. The Commission shall report its findings and
recommendations to the General Assembly no later than January 31, 2013,
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SECTION 3. This act is effective when it becomes law and is applicable to any
sentencing hearings held on or after that date. This act also applies to any resentencing
hearings required by law for a defendant who was under the age of 18 years at the time of the
offense, was sentenced to life imprisonment without parole prior to the effective date of this
act, and for whom a resentencing hearing has been ordered.

In the General Assembly read three times and ratified this the 3rd day of July, 2012.

s/ Walter H. Dalton
President of the Senate

s/ Thom Tillis
Speaker of the House of Representatives

s/ Beverly E. Perdue
Governor

Approved 3:59 p.m. this 12" day of July, 2012
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SIXTY-SECOND LEGISLATURE OF THE STATE OF WYOMING
2013 GENERAL SESSION

AN ACT relating to crimes and offenseg; modifying
provisions relating to 1life sentences for Jjuvenile
offenders generally; eliminating life sentences without

parole for Juvenile offenders; and providing for an
effective date.

Be It Enacted by the Legislature of the State of Wyoming:

Section 1. W.S. 6-2-101(b), 6-2-306(d) (intro) and
(e), 6-10-201(b) (i1i), 6—10-301(0) and 7-13-402(a) are
amended to read:

6-2-101. Murder in the first degree; penalty.

(b) A person convicted of murder in the first degree
shall be punished by death, life imprisonment without
parole or life imprisonment according to law, except that
ae—pergon—ghatt--be—gubiect-to—the—penalby—of—death—for—any

3 ' R 1 Jofonde ot e t] e
etghteen—8—years—a person convicted of wmurder in the
First degree who was under the age of eighteen (18) vears
at the time of the offense shall be punished by life
Lmprisonmnent. .

6-2-306. Penalties for sexual assault.

(d) An actor who is convicted of sexual assault under
W.S. 6-2-302 through 6-2-304, or sexual abuse of a minor
under W.S. 6-2-316 through 6-2-317, shall be punished by
life imprisonment without parole if the actor has two (2)
or more previous convictions for any of the following
designated offenses, which convictions resulted from
charges separately brought and which arose out of separate
occurrences in this gtate or elsewhere and which
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convictions were for offenses committed after the actor
reached the age of eighteen (18) vears of age:

() An actor who is convicted of sexual abuse of a
minor under W.S. 6-2-314 or 6-2-315 shall be punished by
life imprisonment without parole i1f the actor has one (1)
or more previous convictions for a violation of W.S.
6-2-302 through 6-2-304, 6-2-314 or 6-2-315, or a criminal
statute containing the same or similar elements as the
crimeg defined by W.S. 6-2-302 through 6-2-304, 6-2-314 or
6-2-315, which convictions resulted from charges separately
brought and which arose out of separate occurrences in this
state or elsewhere and which convictions were for offenses
committed afrer the actor reached the age of eidghteen (18)
vears of age,

6-10-201. "Habitual criminal" defined; penalties.

(b) An habitual criminal shall be punished by
imprisonment for:

(ii) Life, if he has three (3) or more previous
convictiong for offenses committed after the person reached
the age of eighteen (18) vears of age.

6-10-301. Life imprisonment without @parole; life
imprisonment.

(¢) Any sentence other than a sentence specifically
designated as a sentence of life imprisonment without
parole is nek—subject to commutation by the governor. #
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elghteen (18) years 1s not eligible for parole unless the
governor has commuted the person's sentence to a term of
years. A person sentenced to life dmprisonment for an
offense committed before the person reached the age of
elghteen (18) vears shall be eligible for parole after
computation of his sentence to a term of vears or after
having served twenty-five (25) wyears of incarceration,
axcepl that 1f the person committed any of the acts
specified in W.8, 7-13-402(b) after having reached the age
of eighteen (18) vears the person shall not be eligible for

7-13-402. General powers and duties of board;
eligibility for parole; immunity.

(a) The board may grant a parole to any person
imprisoned in any institution under sentence, except a
sentence of life imprisonment without parole or a 1life
sentence, ordered by any district court of this state,
provided the person has served the minimum term pronounced
by the trial court less good time, 1if any, granted under
rules promulgated pursuant to W.S. 7-13-420. The board may
algo grant parole to a person serving a sentence for an
offensge committed before the person reached the age of
eighteen (18) vears of age as provided in W.8. 6-10-30L(c).
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Section 2. This act is effective July 1, 2013.

(END)

Speaker of the House Pregident of the Senate

Governor
TIME APPROVED:
DATE APPROVED:

I hereby certify that this act originated in the House.

Chief Clerk



