
/'\ 
\._, . J 

/'"",\ 
! (l 

\, 

COURT OF APPEALS FOR DIVISION I 
STATE OF WASHINGTON 

AOLANI E. GLOVER, a single individual, 

Respondent, 

v. 

THE STATE OF WASHINGTON d/b/a 
HARBOR VIEW MEDICAL CENTER; AND LULU M. GIZA W, PA-C, 

Petitioners 

MOTION FOR DISCRETIONARY REVIEW 
r·-."1 
c.·.~-'> 

--------------------------'~~----·" 

Michael F. Madden, WSBA #87 4 7 
Carol Sue Janes, WSBA #16557 
Bennett Bigelow & Leedom, P.S. 
1700 Seventh Avenue, Suite 1900 
Seattle W A 98108 
(206) 622-5511 

Special Assistant Attorneys General 
Attorneys for Petitioners 

ORIGINAL 



' \ 
I 

TABLE OF CONTENTS 

A. Identity ofPetitioners ...................................................................... 1 

B. Decision .......................................................................................... 1 

C. Issue Presented for Review ......... .' .............................. : .................... 2 

D. Statement OfThe Case ................................................................... 2 

1. Facts .................................................................................... 2 

2. Claims .................... : ............................................................ 4 

3. Defendant's Motion for Protective Order ........................... 5 

4. Superior Court Ruling and Certification ............................. 8 

E. Argument Why Review Should Be Accepted ................................ 8 

1. Summary ............................................................................. 8 

2. Review is Warranted under RAP 2.3(b)(4) ....................... 11 

a. The policy considerations underlying 
Loudon are inapplicable in this context. ............... 12 

b. This case presents additional considerations 
which militate against extension of Loudon . ........ 17 

c: Interlocutory Review Is Appropriate .................... 18 

F. CONCLUSION ............................................................................. 19 

-1-



TABLE OF AUTHORITIES 

Cases 
Burger v. Lutheran General Hasp., 198 Ill. 2d 21, 52, 759 N.E. 

2d 533 (2001) ........................................................................................ 16 
Citizens for Health v. Leavitt, 428 F.3d 167, 174 (3d Cir. 2005) ............. 14 
DeNeui v. Wellman, 2008 WL 2330953 (D. S. Dakota 2008) .................. 14 
Estate of Stephens ex rel. Clark v. Galen Health Care Inc., 911 

So. 2d 277, 283 (Fla. 2d Dist. Ct. App. 2005) ...................................... 12 
Holbrook v. Weyerhaeuser Co., 118 Wn.2d 306, 822 P.2d 271 

(1992) .................................................................................................... 12 
In re Cement Antitrust Litigation, 673 F.3d 1020, 1026 (9th 

Cir. 1982) .............................................................................................. 11 
In re Med. Malpractice Cases Pending in Law Div., 337 Ill. 

App. 3d 1016, 1026,787 N.E.2d 237,245 (Ill. App. Ct. 

2003) ···········.······························"'''''''''''''''''''''''''''''''''''''''''''''''''''''''''' 12 
Kleyer v. Harborview, 76 Wn. App. 542, 543 n.1 (1995) .......................... 1 
Loudon v. Mhyre, 11 Wn.2d 675, 756 P.2d 138 (1988) .................... passim 
Manor Care of Dunedin, Inc. v. Keiser, 611 So.2d 1305 (Fla. 
· 2d Dist. Ct. App. 1992) ......................................................................... 15 
Potashnickv. Port City Canst. Co., 609 F.2d 1101, 1118 (5th 

Cir. 1980) .............................................................................................. 17 
Rowe v. Vaagen Bros. Lumber, Inc., 100 Wn. App. 268, 278, 

996 p .2d· 1103 (2000) ............................................................................. 13 
Sherman v. State, 128 Wn.2d 164, 190, 904 P.2d 355 (1995) .................... 9 
Smith v. Orthopedics Int'l, 170 Wn.2d 659,244 P.3d 939 

(2010) .................................................................................... 5, 12, 13,17 
United States v. Philip Morris Inc., 212 F.R.D. 418,420 

(D.D.C. 2002) ....................................................................................... 17 
Wright v. Group Health, 103 Wn.2d 192, 194, 691 P .2d 564 

(1984) ...................................................................................................... 9 
Youngs v. PeaceHealth, No. 67013-1-I .......................................... 1, 10, 12 

Statutes 
28 U.S.C. § 1292(b) .................................................................................. 11 
45 C.F.R. § 164.506(a) .............................................................................. 14 
45 C.F.R. § 164.506(a) and (c) ................................................................. 10 
45 CFR 164.514(d)(3)(iii)(C) ....................................................... 14, 15, 16 

-11-



Health Care Insurance Portability and Accountability Act, P .L. 
104-191 ................................................................................................. 14 

RCW 70.02.050(1)(b) ......................................................................... 10, 14 
Washington Uniform Health Care Information Act, Ch. 70.02 

RCW ............................................................................................... 10, 14 

Rules 
CR26 .................................................................................................... 5,13 
RAP 17.3(8) ................................................................................................ 1 
RAP 2.3(b)(4) ............................................................................. 1, 8, 11, 19 
RPC 1.13, Comment 2 (West 2011) ........................................................... 9 

Other Authorities 
2A Karl B. Tegland, Washington Practice: Rules Practice, at 

161 (6th ed. 2004) .................................................................................. 11 

-111-



) 
~· 

A. IDENTITY OF PETITIONERS 

The State of Washington d/b/a Harborview Medical Center, asks 

this Court to accept review of the decision set forth' in Part B of this 

motion. Inasmuch as Harborview Medical Center is, for these purposes, a 

part of the University of Washington, 1 Petitioner will be referenced as "the 

University" in this motion. 

B. DECISION 

In this medical negligence action, the University requests review of 

a superior court order, which has been certified for RAP 2.3(b)(4) review, 

that prohibits University lawyers and risk managers from having "ex 
.... 

parte" contact with plaintiffs treating physicians who are University 

employees or agents and who practice at University of Washington 

Medical Center ("UWMC"). This order is reproduced in the Appendix at 

A102-03? The certification is A104-05. 

This Court recently granted discretionary review in another case 

presenting the same issue, Youngs v. PeaceHealth, No. 67013-1-I, review 

granted May 26, 2011, where the trial court declined to issue a similar 

order. This case presents the issue under different circumstances, 

1 See Kleyer v. Harborview, 76 Wn. App. 542, 543 n.l (1995). 

2 The documents relevant to this petition are contained in the Appendix in compliance 
with RAP 17 .3(8). The Appendix is numbered sequentially and cited as A-_. 
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described below, which the Court should consider in formulating a 

decision. 

C. ISSUE PRESENTED FOR REVIEW 

Does Loudon v. Mhyre, 110 Wn.2d 675, 756 P.2d 138 (1988) 

prohibit counsel for a health organization, or its risk managers, from 

communicating with employees of the organization who are not personally 

accused of negligence regarding a medical malpractice suit against the 

organization where: 

A. the trial court's order effectively requires the organization 

to waive its attorney-client and work product privileges in order to 

obtain relevant information from its own employees; and 

B. the trial court's order prevents counsel for the organization 

and its risk managers from consulting with the organization's 

managing agents regarding defense of the matter? 

D. STATEMENT OF THE CASE 

1. Facts 

On or about April 2, 2008, plaintiff Aolani Glover, then 28 years 

old, suffered a spontaneous dissection of her right coronary artery 

("RCA").3 The dissection was discovered during a diagnostic cardiac 

3 Coronary arteries are comprised of three layers: the intima, the media, and. the 
adventitia. Dissection of the coronary artery results in separation of the layers of the 
mterial wall, creating a false lumen or channel. The separation may be between the 
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catheterization procedure carried out at Harborview on the night of April 

2, 2008. Following extensive but futile efforts to repair the dissection by 

placement of stents, and multiple shocks to restore normal rhythm 

following a ventricular fibrillation, a temporary pacemaker and an intra-

aortic balloon pump were placed in order to maintain heart function and 

circulation, and she was transferred to the Intensive Care Unit. A29-30. 

Three days later, she was transferred to UWMC, where she 

received further treatment including temporary placement of a ventricular 

assist device. She was discharged from UWMC to home on April 22, 

2008, but returned on May 6, 2008 with complaints of renewed chest pain. 

On this occasion, she was found to have spontaneously dissected a major 

branch of her left anterior descending coronary artery and the entirety of 

her left circumflex coronary artery. The interruption of blood supply 

resulting from these additional dissections caused extensive damage to the 

left side of plaintiffs heart. Consequently, she required a heart transplant, 

which she received on July 27, 2008. A30. 

intima and the media, or between the media and the adventitia. Hemorrhage into the 
false lumen can impinge upon the true lumen of the coronary artery, impairing blood 
flow and causing myocardial ischemia, infarction, or sudden death. Spontaneous 
dissection is very rare. The cause for spontaneous dissection is unknown in this case, 
although it most often occurs in young women who are taking oral contraceptives, or 
during and shortly after pregnancy. See 
http://en. wikipedia. orglwiki/Coronary _artery_ dissection. 
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Ms. Glover's continuing care at UWMC, as well at University­

affiliated clinics, has involved dozens of University physicians and other 

providers. Some have had extensive involvement. Others have been 

involved only briefly, sometimes without ever meeting the patient, such as 

the cardiologists and radiologists who interpreted studies, the members of 

the transplant committee who reviewed Ms. Glover's status, or the 

pathologists who examined tissue samples. Id. 

2. Claims 

Ms. Glover alleges that the staff at Harborview was too slow to 

recognize that she was suffering a cardiac event, thereby delaying her 

transfer to the cardiac catheterization laboratory for diagnosis and 

treatment. Ms. Glover theorizes that she could have avoided extensive 

damage to the right side of her heart if she had undergone catheterization 

and been successfully stented at an earlier point. She further theorizes 

that, with less damage to the right ventricle, she would have been a 

candidate for coronary artery by-pass grafting or some other intervention 

that would have prevented subsequent dissections and the resultant 

damage to her left ventricle. A30-31. 

Initially, Ms. Glover's counsel indicated that her negligence claims 

were confined to those providers "who had contact with Aolani Glover 

prior to her transfer to the coronary catheterization laboratory" at 
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Harborview. On this basis, her counsel asserted that Loudon, as well as 

Smith v. Orthopedics Int'l, 170 Wn.2d 659,244 P.3d 939 (2010), preclude 

defense counsel from contacting any treating physicians (and presumably 

other health care providers), other than those involved in her care in the 

Emergency Department, except in a deposition where he is present. 

Subsequently, without expressly indicating that the scope of her claim has 

expanded, plaintiffs counsel indicated that he did not object to defense 

counsel's contact with any of the HMC Emergency or Cardiology staff 

involved in Ms. Glover's care, so long as those individuals were not 

shown any records of her subsequent care. A31-32, 37-43. And, again 

without explanation for the changed position, the order that plaintiff 

proposed and the trial court entered prohibits defense counsel from 

contacting any physicians who cared for her at UWMC, but does not 

restrict contacts with physicians who saw her at Harborview. 

3. Defendant's Motion for Protective Order 

Because these purported restrictions are prejudicial and 

unworkable, the University brought a motion under CR 26( c), seeking a 

ruling from the superior court regarding the ability of its counsel to consult 

with University physicians involved in the case who did not treat Ms. 

Glover while she was hospitalized at Harborview. A16-28. 
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Through its School of Medicine, the University operates an 

integrated health system that includes hospitals and outpatient clinics and 

employs physicians who staff those facilities, including Harborview and 

UWMC. The University's "UW Medicine" system is fully integrated, 

such that when Ms. Glover needed a ventricular assist device, a service 

available at UWMC but not at Harborview, her need was accommodated 

by transfer to the former facility. A80-81. At all times, all of her medical 

records-whether generated at Harborview or UWMC-were (and are) 

available to doctors at both facilities. Id. 

The University also showed that many University physicians, 

including the key individuals for purposes of this case, practice at both 

hospitals and did so at the time of the events in question. A81. In fact, at 

least one of the physicians who cared for Ms. Glover at Harborview on the 

night of April 2, 2008 subsequently cared for her at UWMC. Id. These 

physicians are all employees of the University and ultimately responsible 

to the Dean ofthe School ofMedicine, who also serves as the CEO ofUW 

Medicine. 

The University further showed that the roster of "non-targeted" 

treating physicians includes individuals who hold management positions 

within UW Medicine or who have specialized expertise that the University 

would ordinarily and necessarily draw upon in evaluating a case of this 
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nature; e.g., Dr. Larry Dean, Director of the UW Regional Heart Center; 

Dr. Daniel Fishbein, Medical Director of the UW's Heart Failure and 

Heart Transplant Programs, Dr. Edward Verrier, former chief of the UW's 

Division of Cardiothoracic Surgery, and Dr. Charles E. Murry, Director of 

the University's Center for Cardiovascular Biology. A32-33. 

Dr. Fishbein, who is currently one of plaintiffs attending 

cardiologists, is a national expert in the evaluation and treatment of end­

stage heart disease and one of the people at the University best:-positioned 

to comment knowledg;eably on the cause and probable timing of plaintiffs 

dissections. Dr. Dean, who performed catheterization procedures on Ms. 

Glover in April and May 2008, is a leading interventional cardiologist and 

a person uniquely positioned to comment about the ability to successfully 

stent the dissections experienced by Ms. Glover. Dr. Verrier, who 

participated as a member of the committee that evaluated Ms. Glover's 

suitability for transp~ant, is one of the nation's preeminent cardiac 

surgeons with special expertise in coronary artery bypass and transplant 

procedures. Dr. Murry is a cardiovascular pathologist who is an expert on 

the mechanism of myocardial infarction. He examined Ms. Glover's 

native heart after her transplant operation. !d. 

Plaintiffs response was to say that an identifiable boundary exists 

between care provided at Harborview and care provided at UWMC, 
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argumg that her care at UWMC should be considered as if it had 

"provided at Swedish Medical Center." A61. 

4. Superior Court Ruling and Certification 

After hearing argument, the superior court denied defendants' 

motion, and entered an order directing that 

Defense Counsel and the defendant's risk manager are prohibited 
from ex parte contact, directly or indirectly, with any of Plaintiff 
Aolani Glover's treating physicians at University of Washington 
Medical Center. 

A102-03. 

The trial court also granted the parties' joint motion for 

certification of the order for discretionary review to this Court. A -1 04-

105. The University timely filed a notice of discretionary review. A-106-

110. 

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

1. Summary 

Two superior court judges, while reaching differing results on the 

issue, have agreed that the question presented warrants discretionary 

review under RAP 2.3(b)(4). This Court should accept the certification in 

this case and grant review because the issue presented is one of first 

impression, important, recurring, and difficult to address on appeal from a 

final judgment. 
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More specifically, discretionary rev1ew 1s warranted because 

extension of Loudon is not justified under the rationale of that decision 

and to do so interferes with the attorney-client relationship between the 

University and its counsel in several material ways. First, the order 

forbids defense counsel and the University's risk management personnel 

from obtaining relevant information on a privileged basis from the 

University's own employees. Under the attorney-client privilege as 

applied in Sherman v. State, 128 Wn.2d 164, 190, 904 P.2d 355 (1995) 

and Wright v. Group Health, 103 Wn.2d 192, 194, 691 P.2d 564 (1984), 

the University's counsel otherwise would be permitted to obtain 

information on a confidential basis from all University employees with 

relevant knowledge of a matter, regardless of whether those employees are 

_managing agents of the University or would be considered "clients."4 But, 

under the trial court's order, the price of obtaining that information is the 

presence of plaintiffs counsel and, consequently, the waiver of attorney-

client and work product privileges. 

Second, inasmuch as the rule m Loudon is based on judicial 

assessment of appropriate public policy necessary to protect the patient-

physician privilege, extension of Loudon is unwarranted in this case 

because both state and federal statutes already permit healthcare providers 

4 See also RPC 1.13, Comment 2 (West 2011) (if lawyer for organization investigates a 
claim, lawyer's interviews with employees or other constituents are privileged). 
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to disclose confidential healthcare information to their lawyers, without 

the patient's knowledge or consent, for the purpose of obtaining legal 

advice regarding a liability claim. See RCW 70.02.050(1)(b) (Uniform 

Health Care Information Act); 45 C.F.R. § 164.506(a) and (c) (HIPAA 

regulations). Accordingly, disclosure to the University's lawyers does not 

violate public policy. 

Third, even if Loudon has some application in these circumstances, 

the trial court's blanket order fails to appropriately balance the interests of 

the parties. In this case, the roster of physicians that defense counsel are 

prohibited from contacting includes several who hold key management 

positions within UW Medicine and who normally would be expected to 

contribute their knowledge, expertise and judgment in formulating the 

University's position in this highly unusual case. Under the trial court's 

. order, these physicians, even those with minimal involvement, cannot 

carry out their normal roles relative to liability claims against the 

University. 

An appellate ruling addressing these issues· is necessary in order to 

guide the conduct of the parties in litigation such as this to eliminate 

uncertainty resulting from conflicting trial comi decisions. And, because 

this case presents circumstances different from those presented in Youngs, 
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in which this Court has already accepted review, it is appropriate to accept 

this case and consolidate it with Youngs. 

2. Review is Warranted under RAP 2.3(b )( 4) 

RAP 2.3(b)(4), provides in pertinent part that this Court may 

accept discretionary review wher~ "the superior court has certified ... that 

the order involves a controlling question of law as to which there is 

substantial ground for a difference of opinion and that immediate review 

of the order may materially advance the ultimate termination of the 

litigation." These criteria, which are borrowed from 28 U.S.C. § 1292(b),5 

are easily met in this case. 

No Washington appellate court has decided whether Loudon 

applies when the defendant is an integrated healthcare organization that 

employs both targeted and non-targeted physicians, or has considered 

whether to prohibit confidential communications between the 

organization's counsel and its employed physicians, specifically including 

physicians holding management positions within the organization. A 

"controlling question of law" is not merely one that will decide the 

outcome of the litigation; rather, a question is "controlling" if resolution of 

the issue on appeal could materially affect the outcome of the litigation. 

In re Cement Antitrust Litigation, 673 F .3d 1020, 1026 (9th Cir. 1982). 

5 2A Karl B. Tegland, Washington Practice: Rules Practice, at 161 (61
" ed. 2004). 
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Here, the trial court's order interferes with the relationship between the 

University and its counsel in ways that materially limit the normal 

functioning of defense counsel and risk management personnel. 

There is obvious ground for difference of opinion on the question, 

as evidenced not only by the differing outcomes in this case and Youngs, 

but also by out-of-state cases reaching results opposite from that of the 

trial court here.6 And, finally, an interlocutory appellate ruling on the 

question will serve to advance the ultimate resolution of the case by 

eliminating the uncertainty and dysfunction engendered by the trial court's 

ruling. 

a. The policy considerations underlying Loudon are 
inapplicable in this context. 

Loudon's prohibition on contact between defense counsel and non-

pmiy treating physicians is based on an "underlying . . . concern for 

protecting the patient-physician privilege." Smith, 170 Wn.2d at 665. 

Loudon identified four specific concerns in this regard. See Holbrook v. 

Weyerhaeuser Co., 118 Wn.2d 306, 822 P.2d 271 (1992) (discussing bases 

6 See, e.g., Estate ofStephens ex rel. Clark v. Galen Health Care Inc., 911 So. 2d 277, 
283 (Fla. 2d Dist. Ct. App. 2005) (patient-physician privilege does apply to 
communications between counsel for hospital and employed non-party physicians); 
Burger v. Lutheran General Hasp., 198 Ill. 2d 21, 52,759 N.E. 2d 533 (2001) (patient 
information within knowledge of staff physicians is property and responsibility of 
hospital); In re Me d. Malpractice Cases Pending in Law Div., 337 Ill. App. 3d 1016, 
I 026, 787 N.E.2d 237, 245 (Ill. App. Ct. 2003)(patient's right of privacy did not prevent 
hospital counsel from consulting with non-party treating physicians on staff of hospital). 
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for Loudon). The first and primary concern was that the wmver of 

privilege resulting from commencement of a personal injury suit extends 

only to information that is relevant and discoverable under CR 26 and that, 

without the presence of plaintiffs counsel, a nonparty treating physician 

might disclose irrelevant and, therefore, privileged information. Loudon, 

110 Wn.2d at 677-78; see also Rowe v. Vaagen Bros. Lumber, Inc., 100 

Wn. App. 268, 278, 996 P.2d 1103 (2000) ("The primary concern IS 

potentially prejudicial but irrelevant disclosures"). 

Second, Loudon reflected a concern that non-party physicians may 

not understand the appropriate boundaries of the privilege waiver in 

personal injury cases, and cannot rely on defense counsel to advise them 

on that subject. Loudon, at 6 77-7 8. Third, the Court noted that, "for 

some," there could be a chilling effect on the patient-physician 

relationship if direct contact with their doctors was permitted. !d. at 679; 

see also Rowe at 278 ("the threat that a doctor might talk with a legal 

adversary outside the presence of plaintiffs counsel could have a chilling 

effect on the injured person's willingness to continue with treatment and 

be forthright with the physician"). In the same vein, Smith indicated that 

the "risk that a nonparty treating physician testifying as a fact witness 

might assume the role of a nonretained expert for the defense . . . may 

result in chilling communications between patients and their physicians 

about privileged medical information." Smith 170 Wn.2d at 669. Finally, 

Loudon ind1cated that pre-trial interviews might lead to situations where 

defense counsel was compelled to testify as impeachment witnesses 
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concerning their communications with non-party physicians. 110 Wn.2d. 

at 680. 

None of these considerations is present here. First, with regard to 

the preservation of patient-physician privilege, healthcare providers have 

always been free to disclose privileged healthcare information to their 

lawyers for the purpose of obtaining legal advice.7 Consistently, the 

Washington Uniform Health Care Information Act, Ch. 70.02 RCW,8 and 

the Health Care Insurance Portability and Accountability Act, P .L. 1 04-

191 ("HIP AA"),9 allow disclosure of a patient's confidential health care 

7 See, e.g., DeNeui v. Wellman, 2008 WL 2330953 (D. S. Dakota 2008) (non-party 
treating physician entitled to disclose privileged information to counsel who was 
appointed by same insurer that provided coverage for the defendant). 

8 RCW 70.02.050(l)(b) provides: 

1) A health care provider or health care facility may disclose health care 
information about a patient without the patient's authorization to the extent a 
recipient needs to know the information, if the disclosure is: 

(b) To any other person who requires health care information for ... 
administrative, legal, financial, actuarial services to, or other health care 
operations for or on behalf of the health care provider or health care facility. 

9 HTPAA permits the use and disclosure of protected health information without a 
patient's consent for "treatment, payment and health care operations." 45 C.F.R. 
§ 164.506(a). This so-called "routine use" exception refers to a wide range of 
management functions for covered entities, including quality assessment, practitioner 
evaluation, and auditing services. See Citizens for Health v. Leavitt, 428 F.3d 167, 174 
(3d Cir. 2005). The federal Department of Health and Human Services has issued official 
guidance expressly permitting disclosures to legal counsel. See U.S. Dept. of Health & 
Hum. Services, Health Information Privacy, Frequently Asked Questions (the covered 
entity will share protected health information for litigation purposes with its lawyer, who 
is either a workforce member or a business associate). In these cases, the Privacy Rule 
permits a covered entity to reasonably rely on the representations of a lawyer who is a 
business associate or workforce member that the information requested is the minimum 
necessary for the stated purpose. See 45 CFR 164.514( d)(3)(iii)(C).) available at 
http://www.hhs.gov/ocr/privacy//faq/pennitted/judicial/705.html. 
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information without the patient's authorization to any person who requires 

that information to provide legal services to a health care provider or 

facility. Accordingly, there is no privilege preventing employees of a 

health care organization from disclosing confidential information to the 

organization's lawyers for the purpose of allowing the lawyers to advise 

the organization. See, e.g., Manor Care of Dunedin, Inc. v. Keiser, 611 

So.2d 1305 (Fla. 2d Dist. Ct. App. 1992) (statutory exception to privacy 

protections for healthcare information, allowing defendants to access such 

information, also permitted ex parte interviews of employees and former 

employee~). 

Second, even if there is some potentially irrelevant privileged 

information within the possession of non-targeted University providers, 

the authority to disclose that information to counsel does not mean that 

counsel are free to use protected information for unauthorized purposes. 

To the contrary, the institution, its staff, and its outside counsel are all 

obligated under federal law to maintain appropriate confidentiality. 10 

And, unlike the situation in Loudon where defense counsel owed no 

obligation to the non-party physicians, counsel for a health care 

10 See 45 CFR 164.514(d)(3)(iii)(C) and HIPAA FAQ ("the lawyer who is a workforce 
member of the covered entity must make reasonable efforts to limit the protected health 
inforrriation disclosed to the minimum necessary for the purpose of the disclosure. 
Similarly, a lawyer who is a business associate [outside counsel] must apply the 
minimum necessary standard to its disclosures, as the business associate contract may not 
authorize the business associate to further use or disclose protected health information in 
a manner that would violate the HIP AA Privacy Rule if done by the covered entity"). 
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organization have an obligation to appropriately advise its providers 

regarding the appropriate protection of privileged information. 11 

With respect to the third reason for the Loudon rule-the potential 

for divided loyalty-the fact that a patient has sued a physician's 

employer and colleagues creates that potential independently. And, given 

the limitations on patient-physician privilege and pnvacy of medical 

records previously discussed, a patient who has sued a health care 

organization has no legitimate expectation that the organization will not 

access information within its possession that is necessary to assess its 

liability. See Burger v. Lutheran General Hasp., 198 Ill. 2d 21, 52, 759 

N.E. 2d 533 (2001) (where patient seeks care in an integrated health care 

system, any legitimate expectation of privacy is limited to the institution, 

rather than any individual provider). 

Further, with respect to the concern that treating physicians may 

become defense experts, the calculus is different when the treating 

physician's role within the defendant-organization already includes 

consultation with the organization's lawyers or risk managers. In these 

circumstances, there is no risk that contact with the organization's lawyers 

will change the physician's role. Finally, there is also no legitimate 

prospect that defense counsel's contact with the client's employees will 

require counsel to testify, since all of those communications are 

11 See 45 CFR 164.514(d)(3)(iii)(C) and HIPAA FAQ ("the Privacy Rule permits a 
covered entity to reasonably rely on the representations of a lawyer who is a business 
associate or workforce member that the information requested is the minimum necessary 
for the stated purpose"). 
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privileged. Accordingly, none of the Loudon/Smith factors apply in this 

context.· 

b. This case presents additional considerations 
which militate against extension of Loudon. 

The court's consideration of public policy in Loudon and Smith did 

not include the negative consequences of prohibiting counsel for an 

organization from obtaining information on a privileged basis from 

employees of the organization or providing advice to employees-

including managing agents-of the organization. In this regard, it should 

be considered that some restrictions on communications between civil 

counsel and client may be unconstitutional. 12 

Here, it is undisputed that the scope of University counsel's 

engagement includes advice and representation of all of the University's 

involved health care providers. A36. The purpose for this scope of 

engagement is to allow counsel to advise both the providers and the 

University regarding their potential liability which, as shifting scope ofthe 

claims in this case illustrates, may change as the case progresses. 

12 See Potashnick v. Port City Canst. CD., 609 F.2d 1101, 1118 (5th Cir. 1980) (order 
prohibiting counsel for corporation from consulting with president of corporation during 
breaks and recesses in trial infringed on due process rights); United States v. Philip 
Morris Inc., 212 F.R.D. 418, 420 (D.D.C. 2002) ("there are clearly constitutional 
overtones and concerns about any interference with or limitation on the ability of counsel 
to confer with her witnesses (whether client or not), to strategize about the case (if the 
witness is the client), and to provide day-to-day commercial advice (if, for example, the 
witness is a commercial client)."). 
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Physicians may also need advice regarding their obligations in responding 

to discovery in the matter. Counsel's engagement anticipates that need. 

It is also undisputed that the University physicians who counsel is 

prohibited from contacting have relevant knowledge that is likely to assist 

counsel in advising their client. Furthermore, several of the physicians 

who counsel is prohibited from contacting hold management positions 

within the University and would normally be expected to consult with 

counsel with respect to a case of this nature. Some of them have 

specialized knowledge relevant to issues in the case, which is not readily 

available from other sources. 

In summary, the trial court's order materially interferes with the 

ability of counsel to investigate and obtain the candid views of University 

physicians on the matter, to consult with the University's management and 

in-house experts and, ultimately, to provide an appropriate level of service 

to their clients. 

c. Interlocutory Review Is Appropriate. 

This issue would be extremely difficult to address on appeal after 

final judgment because the harm that results from interference with the 

attorney-client relationship will not necessarily be reflected in the outcome 

of the trial and cannot be remedied simply by reversal of the judgment. 
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F. CONCLUSION 

For the reasons set forth above, the Court should grant 

discretionary review under RAP 2.3(b)(4). 

Respectfully submitted this 2lciay of July, 2011 

BENNETT BIGELOW & LEEDOM, P.S. 

dden, WSBA 747 
nes, WSBA # 6557 

Special Assistant Attorney General 
Attorneys for Petitioners the State of 
Washington and the University of 
Washington 
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SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

AOLANI E. GLOVER, a single individual, 

Plaintiff, 
NO. 

V; 

STATE OF WASHINGTON d/b/a 
HARBORVIEW MEDICAL CENTER; and 
LULU M. GIZA W, PA-C, 

COMPLAINT FOR DAMAGES 
[MEDICAL NEGLIGENCE] 

Defendants. 

COME NOW THE PLAINTIFF, by and through her attorneys of record, 0TOROWSKI 

)OHNST'ON MORROW & COLDEN, PLLC, and for her causes of action against defendant~ alleges as 

follows: 

I. IDENTIFICATION OF PLAINTIFF 

1.1 Aolani E. Glover. At all times material hereto, the plaintiff, Aolani Glover 

resided in Kent, King County, Washington. At all times material hereto, Aolani Glover received 

health care services from State of Washington d/b/a Harborview Medical Center, and their 

employees, agents and/or ostensible agents, including but not limited to, Lulu M. Gizaw, PA-C, 

and there existed a fiduciary health care provider-patient relationship between Aolani Glover and 

these defendants. Ms. Glover brings her causes of action individually. 

II. IDENTIFICATION OF DEFENDANTS 

2.1 State of Washington d/b/a Harbot'View Medical Center. At all times material 
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hereto, the State of Washington, pursuant to RCW 28B.20.440 et seq., establis.hed and authorized 

2 the University of Washington to operate a hospital and provide medical care and treatment in 

3 

4 

5 

6 

7 

8 
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10 

11 
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Seattle, King County, Washington. At all times material hereto, the defendants, State of 

Washington d/b/a Harborview Medical Center, and their employees, agents and/or ostensible 

agents, including but not limited to Lulu M. Gizaw, PA~C, provided medical care and treatment to 

Aolani E. Glover, which created a fiduciary health care provider-patient relationship between these 

defendants and Aolani E. Glover. 

2.2 Lulu M. Gizaw, PA-C. At all material times hereto, defendant Lulu M. Gizaw, 

PA~C, was a duly licensed Physician Assistant authorized to provide medical car·e and treatment in 

the State of Washington. At all times matelial hereto, Lulu M. Gizaw, PA-C, provided medical 

care and treatment to Aolani Glover, and there existed a fiduciary hea!thcare provider-patient 

relationship between Aolani Glover, and defendant, Lulu M. Gizaw, PA-C. At all times material 

hereto, defendant Lulu M. Gizaw, PA-C, was an employee, agent andlor ostensible agent of State 

of Washington d/b/a Harboview Medical Center. 

III. SATISFACTION OF ADMINISTRATIVE CLAIM REQUIREMENT 

3.1 In J.anuary 2010, RCW 7.70.100 Notices of Intent to Sue were mailed to (1) 

State of Washington d/b/a Harborview Medical Centet', Risk Management Division, Office of 

Financial Management, 300 General Administration Building, PO Box 41027; MS: 41027, 

Olympia, WA 98504-1027; (2) Harborview Medical Center c/o Eileen Whalen, Executive 

Director, 325 Ninth Avenue, Seattle, WA 98104; and (3) Lulu Gizaw, PA-C, 13213 591
h 

Avenue West, Edmonds, WA 98026. Additionally, in February 2010, a University of 

Washington Claim Form was submitted as a courtesy to Office of Risk Management, 22 

Gerberding Hall, Box 351276, University of Washington, Seatlle, Washington 98195-1276. 
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15 

16 

On February 25, 2010, attorney for plaintiff, Aolani Glover, received a letter dated Febmary 

23, 2010 from Kelly Williams, Liability Claims Manager for State of Washington d/b/a 

Harborview Medical Center denying plaintiff's claim. 

IV. STATEMENT OF THE FACTS 

4.1 On 4/2/08 at approximately 1100, Aolani Glover presented to Harborview 

Medical Center Emergency Department. Ms. Glover's chief complaint was chest pain. Aftet· a 

substantial wait, Aolani Glover was registered at the Emergency Department at 1234; 

42 Aolani Glover was not seen by any emergency medicine personnel for over two 

and one~half hours. At approximately 1512, Aolani Glover was seen by an emergency room nurse. 

4.3 On 4/2/08 at 1614, approximately one hour later, an EKG was obtained on Aolani 

Glover, which was abnormal. 

4.4 On 4/2/08 at 1615, the first set of post triage vital signs was obtained on Aolani 

Glover: BP 144/101, P 81, Pain 6-7/10. 

4.5 On 4/2/08 at approximately1630,Aolanl Glover was seen by Lulu M. Glzaw,PA-

17 c. 

18 4.6 On 4/2/08 at 1640, laboratory tests were ordered for Aolani Glover. At 1643, 

19 

20 

21 

22 

23 

Aolani Glover's cardiac laboratory tests revealed abnormally elevated Troponin, CK (total) and 

Myoglobin levels: Troponin 5.89 (Ref. Range <0.40), CK total 1,953 (Ref. Range 30~231), 

Myoglobin 402 (Ref. Range 14-66). 

4.8 The laboratory results listed in paragraph 4.7 above indicate that Aolani Glover 

24 experienced or was experiencing a probable myocardial infarction. 

25 4.9 Notwithstanding the abnormal EKG and the elevated cardiac blood tests, Aolani 

26 
Glover was discharged home by Lulu Gizaw, PA-C. 
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4.10 At no time prior to her discharge was Aolani Glover seen or examined by a 

medical doctor while at Harborview Medical Center's Emergency Department. At no time before 

discharge did Lulu Gisaw PA-C consult with a supervising or attendin.g physician regarding his 

diagnosis, treatment or discharge of Aolani Glover. 

4.11 On 4/2/08. at approximately 1900, Aolani Glover was found at the pharmacy by 

Lulu Gizaw, PA-C and requested to return to the Emergency Department. 

4.12 On or about 4/2/08, Lulu Gizaw, PA-C, intentionally destroyed his original 

handwritten emergency room record regarding Aolani Glover's 4/2/08 Emergency Department 

visit. 

4.13 PA-C Gizaw's intentional destruction of his emergency room charting record 

regarding Aolani Glover's 4/2/08 Emergency Department visit constitutes spoliation of evidence, 

4.14 Eight days after destroying his original Emergency Department handwritten chart 

note regarding Aolani Glover's 4/2/08 Harbovlew Emergency Department visit, Lulu M. Gizaw, 

PA-C, wrote the following chart note on 4/10/08: 

My hand written ED note, dated 4/2/08, is a replacement of my oliginal 
hand written ED note regarding this patient's treatment. My original 
hand written note reflected the fact that the patient was discharged based 
on my understanding at that time that her troponin level was normal. 
Based on this understanding I discharged the patient at approximately 
18:30 pm with prescriptions for Aspirin 81 mg and a cough syrup and 
instructions to schedule at (sic) a treadmill test. At the time of discharge the 
patient looked stable. Upon my realization that the pt's troponin level 
was 5.89, within about 5-10 minutes of the approximate time of discharge, I 
located the patient in the outP,atient pharmacy and (sic) her return to the 
ED at about 18:40 pm. (Emphasis added). 

4.15 On 4/2/08 at 1925, the first set of vital signs were obtained since Aolani Glover's 

return to the ER following discharge. 

4.16 On 4/2/08 at 1945, Aolani Glover's additional cardiac laboratory tests revealed 
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abnormally elevated Troponln 24.58 and CK (total) 2,037. 

4.17 On 4/2108 at approximately 2155, Aolanl Glover underwent selective coronary 

angiography, angioplasty and stent of the proximal, mid and distal RCA with placement of a 

temporary pacemaker and IABP due to acute MI with unresolving chest pain. Dr. Abhishek 

Sinha's 4/3/08 Procedure Note indicates in part: 

Acute spiral dissection, likely spontaneous, of the en.tire RCA. Despite 
multple angio'plasties and stent placements, the RCA continued to have TIMI 
0 flow. Patient developed complete heart block dul'ing the procedure and 
required a temporary pacemaker. An IABP was also placed for BP 
support. .. numerous ventricular fibrillations requiring defibrillation ... 

4.18 On 4/2/08 at 2342, Aolani Glover's cardiac laboratory tests revealed abnormally 

elevated Troponin 21.88 and CK (total) 1 ,832. 

4.19 On 4/5/08, Aolani Glover was transferred to the University of Washington with a 

discharge history/diagnoses of cardiogenic shock, right coronary artery dissection, ST elevation 

myocardial infarction inferior leads, metabolic acidosis, ARDS, ventilator-associated pneumonia 

and acute renal failure. 

4.20 On 4/5/08, Ranjini M Krishnan, MD, dictated an· Admit Note for Aolani Glover 

that stated in part: "Given her multiorgan failure with RV infarct and failure, she was transferred 

here for a mechanical support and potentially a heart transplant depending on her clinical course." 

4.21 On 4/5/08, Aolani Glover underwent a cardiac catheterization by Larry Dean, 

MD, due to her recent myocardial infarction and congestive heatt failure with cardiogenic shock. 

During the procedure, Dr. Dean placed a right~sided TandemHeart PVAD. 

4.22 On 4/22/08, Aolani Glover was discharged home from the University of 

Washington. 

4.23 On 5/8/08, Aolani Glover was activated on the transplant list UNOS IB and on 
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7/27/08, Aolani Glover underwent a heart transplant. 

4.24 As a direct and proximate result of the defendants' failure to provide reasonably 

prudent mt;dical care, Aolani Glover has been permanently and severely injured. 

V. LIABILITY AND NEGLIGENCE 

5.l This is an action for professional negligence and malpractice against the 

defe11dants, and each of them, brou·ght pursuant to the laws of the State of Washington, to include 

RCW 7.70 et seq., and ordinary negligence. Plaintiff hereby notifies defendants that she is 

pleading all theories of recovery and bases for liability available pursuant tci law to include 

negligence; lack of informed consent; ~d negligent failure to monitor, manage, diagnose, consult, 

refer, inform and treat and manage Aolani Glover's cardiac condition and otherwise render the 

necessary care Aolani Glover required. 

5.2 As a direct and proximate result of the fiduciary health care provider/patient 

relationship that existed between the defendants and Aolani Glover, the defendants owed the duties 

to provide reasonably pmdent medical care, including but not limited to, properly, adequately and 

timely monitoring, managing, diagnosis, referring, consulting, informing and treating Aolani 

Glover's cardiac condition; informing her of the matelial risks to their approach to treatment;· 

properly obtaining her informed consent to treatment; and otherwise rendering the necessary care 

Aolani Glover required. 

5.3 During the course of their relationship, the defendants breached their duties owed 

to Aolani Glover, including, but not limited to, failing to properly, adequately or timely monitor, 

manage, diagnose, refer, consult, inform and treat Aolani Glover's cardiac condition; falling to 

inform her of the material risks to their approach to treatment; failing to properly obtain her 

informed consent to treatment, and otherwise failing to render the necessary care Aolani Glover 
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required. 

5.4 As a direct and proximate result of the defendants' failure to provide reasonably 

prudent medical care, Aolani Glover has been permanently injured and damaged. 

VI. DAMAGES 

6.1 As a direct and proximate result of the defendants' negligence and breach of 

duties, Aolani Glover suffered permanent injury and damage including extensive damage to the 

right side of her heart and underwent a heru1 transplant, which has left her weak and fatigued, 

and on multiple drugs to prevent rejection, and she has had recurrent infections. Because of the 

heart damage, heart transplant, weakness and fatigue, she is no longer a candidate for the Kent 

Police Department. Aolani Glover is cunently disabled. 

6.2 Aolanl Glover's damages include past and future medical expenses, loss of future 

earning capacity, _pain and suffering and loss of enjoyment of life, all in amounts to be pi'Oven at 

the time of trial as reasonable and proper as determined by the tljer of fact. 

VII. LIMITED WAIVER OF PHYSICIAN/P ATlENT PRIVILEGE 

7.1 Pursuant to RCW 5.60.060(4)(b), plaintiff hereby waives the physician/patient 

privilege only insofar as necessary to place any and all alleged damages at issue at the time of trial, 

as might be required by statute ol' amended statute or case law interpreting the statutes of the State 

of Washington. It should be understood that plaintiff's actions do not constitute a waiver of any of 

her constitutional rights and that the defendants are not to contact any treating physicians without 

first notifying counsel for the plaintiff so that they might bring the matter to the attention of the 

Court and seek appropriate relief, including imposing limitations and restrictions upon any desire 

or intent by the defendants to contact past or subsequent treating physicians ex parte pursuant to 

the rule'announced in Loudon v. Mhyre, 110 Wn.2d 675 (1988), 
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WHEREFORE, plaintiff prays for judgment against the defendants by way of dall)ages in 

such amounts as might be proven at the time of tl'ial and decided and determined by the trier of fact 

as reasonable and just under the evidence, as well as for costs and disbursements herein Incurred, 

and for such othet· relief as the Court rna deem just and equitable. 

DATED this?!/--- da~ of_.:::~~~L~.2010. 

:~:jl:?irf~ 
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The Honorable Richard Eadie 

2 

3 

4 

5 

6 

7 SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

8 AOLANI E. GLOVER, a single individual, 

9 

10 vs. 

Plaintiff, 

11 STATE OF WASHINGTON d/b/a 
HARBOR VIEW MEDICA.L CENTER; and 

12 LULU M. GIZA W, PA-C, 

13 

14 

Defendant. 

CASE NO. 10-2-35124-8 SEA 

ANSWER OF DEFENDANTS 
STATE OF WASHINGTON d/b/a 
HARBORVIEW MEDICAL 
CENTER AND LULU M. GIZA W, 
PA-C 

15 COME NOW Defendants the State ofWashington d/b/a Harborview Medical Center 

16 and Lulu M. Gizaw, PA-C ("defendants"), and answer plaintiffs Complaint for Damages 

17 (Medical Negligence) as follows: 

I. IDENTIFICATION OF PLAINTIFF 18 

19 1.1 Defendants admit that Aolani Glover received health care services from 

20 Harborview Medical Center and Lulu M. Gizaw, PA-C. Defendants lack knowledge 

21 sufficient to form a belief as to the truth of the remaining factual allegations in this paragraph 

22 and, therefore, deny the same. To the extent that this paragraph alleges legal conclusions, 

23 those require no answer. 

24 

25 2.1 

II. IDENTIFICATION OF DEFENDANTS 

Defendants admit that the University of Washington is an agency of the State 

26 of Washington, and that the University operates Harborview Medical Center in Seattle, King 
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County, Washington. Defendants further admft that Lulu M. Gizaw, PA-C, is an employee of 

2 the University of Washington and provided care and treatment to Aolani E. Glover. Except as 

3 expressly admitted herein, defendants deny the remaining allegations of this paragraph. 

4 2.2 Defendants admit that Lulu M. Gizaw, PA-C, is a licensed Physician Assistant 

5 authorized to provide medical care and treatment in the state of Washington. Defendants 

6 further admit that Lulu M. Gizaw, PA-C, is an employee of the University of Washington and 

7 provided care and treatment to Aolani E. Glover, 

8 III. SATISFACTION OF ADMINISTRATIVE CLAIM REQUIREMENT 

9 3.1 Defendants admit that a document titled "90-Day Notice of Intention to 

10 Commence Action Against Health Care Provider Pursuant to RCW 7.70,100" and dated 

11 January 6, 2010, was submitted to Lulu Gizaw, PA-C. Defendants further admit that a 

12 document titled "90-Day Notice of Intention to Commence Action Against Health Care 

13 Provider Pursuant to RCW 7.70.100" and dated February 2, 2010, was submitted to 

14 Lulu Gizaw, PA-C. Defendants further admit that a document titled "90-Day Notice of 

15 Intention to Commence Action Against Health Care Provider Pursuant to RCW 7.70.100" and 

16 dated January 6, 2010, was submitted to the Harborview Medical Center Risk Management 

17 Division and received on January 11, 2010. Defendants further admit that a document titled 

18 "90-Day Notice of Intention to Cqmrnence Action Against Health Care Provider Pursuant to 

19 RCW 7.70.100" and dated January 6, 2010, was received by the University of Washington 

20 Office of Risk Management on January: 11,201-0. Defendants further admit that a University 

21 ofWashington Claim Form dated February 2, 2010, was submitted. Defendants further admit 

22 that on February 23, 2010, Liability Claims Manager Kelly Williams corresponded with 

23 attomey Tom Golden and denied plaintiff's claim. Except as expressly admitted herein, 

24 defendants deny the remaining allegations of this paragraph. 

25 Ill 

26 I I I 

ANSWER OF DEFENDANTS STATE OF 
WASHINGTON d/b/a HARBOR VIEW MEDICAL 
CENTER AND LULU M. GIZAW, PA-C- Page 2 

APPENDIX 0010 

LAW OFFICES 
BENNETT BIGELOW & LEEDOM, P.S. 

1700 Seventh Avenue, Suite 1900 
Seattle, Washington 98101 

T: (206) 622-5511 F: (206) 622-8986 



IV. STATEMENT OF THE FACTS 

2 4.1 Defendants admit that on· April 2, 2008, Aolani Glover presented to the 

3 Harborview Medical Center Emergency Department with complaints of chest pain, shortness 

4 of breath, cough for two weeks, and nausea. Except as expressly admitted herein, defendants 

5 deny the remaining allegations of this paragraph. 

6 4.2 Defendants admit that the medical records dated April 2, 2008, reflect that 

7 Aolani Glover was seen by an Emergency Room nurse at approximately 15:12. Except as 

8 expressly admitted herein, defendants deny the remaining allegations of this paragraph. 

9 4.3 Defendants admit that the medical records for Aolani Glover dated April 2, 

10 2008, state, "EKG- 16:14 pm." Except as expressly admitted herein, defendants deny the 

11 remaining allegations of this paragraph. 

12 4.4 Defendants admit that the medical records for Aolani Glover dated April 2, 

13 2008, reflect that vital signs timed 16:15 were dqcumented as BP 144/101 and HR 81 and 

14 pain scale was 6A 7/10, Except as express! y admitted herein, defendants deny the remaining 

15 allegations of this paragraph. 

16 4.5 Defendants admit that the medical records for Aolani Glover dated April 2, 

17 2008, state, "Examined pt @ 16:30 pm." Except as expressly admi tied herein, defendants 

18 deny the remaining allegations of this paragraph. 

19 4.6. Defendants admit that the medical records for Aolani Glover dated April 2, 

20 2008, state, "Labs ordered @16:40 pm." Defendants further admit that the laboratory results 

21 for Aolani Glover dated April 2, 2008, and timed 16:43 reflect a· Troponin level of 

22 5.89 nglmL, a Creatinine Kinase total level of 1953 U/L, and a myoglobin level of 402 

23 nglmL. Except as expressly admitted herein, .defendants deny the remaining allegations of 

24 this paragraph. 

25 4.8 [sic] Deny. 

26 4.9 [sic] Deny. 
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4.10 [sic] Deny. 

2 4.11 [sic] Defendants admit that on April2, 2008, Lulu Gizaw, PA-C, located Aolani 

3 Glover at the phannacy and requested that she return to the Emergency Department. Except 

4 as expressly admitted herein, defendants deny the remaining allegations of this paragraph. 

5 4.12[sic]Deny. 

6 4.13 [sic) Deny. 

7 4.14 [sic] Defendants admit that on April 10, 2008, Lulu Gizaw, PA-C, drafted a 

8 handwritten chart note regarding Aolani Glover. Except as expressly admitted herein, 

9 defendants deny the remaining allegations of this paragraph. 

10 4.15 [sic] Defendants admit that the medical records for Aolani Glover reflect that 

11 vital signs were recorded at 19:25. Except as expressly admitted herein, defendants deny the 

12 remaining allegations of this paragraph. 

13 4.16 [sic] Defendants admit that the laboratory results for Aolani ·Glover dated April 2, 

14 2008, and timed 19:45 reflect a Troponin level of24.58 ng/mL and a Creatinine Kinase total. 

15 of 2037 U/L. Except as expressly admitted herein, defendants deny the remaining allegations 

16 of this paragraph. 

17 4.17 [sic] Defendants admit that Dr. Sinha's procedure note dated April 3, 2008, 

18 reflects that Aolani Glover underwent selective coronary angiography with angioplasty and 

19 stent of the proximal, mid and distal RCA with both bare metal and DES stents and placement 

20 of a temporary pacemaker and IABP. Defendants further admit that Dr. Sinha's procedure 

21 note dated April 3, 2008, states, in part, "Surrunary - Acute spiral dissection, likely 

22 spontaneous, of the entire RCA. Despite multiple angioplasties and stent placements, the 

23 RCA continued to have TIMI 0 flow. Patient developed complete heart block during the 

24 procedure and required a temporary [sic] pacemaker. An IABP was also placed for BP 

25 support. Complications- numerous ventricular fibrillations requiring defibrillation." Except 

26 as expressly admitted herein, defendants deny the remaining allegations of this paragraph. 
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4,18 [sic] Defendants admit that the laboratory results for Aolani Glover dated 

2 April 2, 2008, and timed 23:42 reflect a Troponin level of 21.88 ng/mL and a Creatinine 

3 Kinase total level of 1832 U/L. Except as expressly admitted herein, defendants deny the 

4 remaining allegations of this paragraph. 

5 4.19 [sic] Defendants admit that Aolani Glover was discharged from Harborview 

6 Medical Center on April 5, 2008, and transferred to the University of Washington Medical 

7 Center. Defendants further admit that Aolani Glover's medical records reflect that her 

8 discharge diagnoses included cardiogenic shock, right coronary artery dissection, ST 

9 elevation myocardial infarction inferior leads, non-gap metabolic acidosis, acute respiratory 

1 0 distress syndrome, ventilator-assisted pneumonia, and acute renal failure. Except as expressly 

11 admitted herein, defendants deny the remaining allegations of this paragraph. 

12 4.20 [sic] Admit. 

13 4.21 [sic] Defendants admit that plaintiff underwent certain procedures on April 5, 

14 2008, including placement of a tandem heart R V AD, but otherwise deny the allegations of 

15 this paragraph. 

16 4.22 [sic] Admit. 

17 4.23 [sic] Defendants admit that Plaintiff received a heart transplant on or about July 

18 27. 2008, but otherwise lack knowledge or information sufficient to form a belief as to the 

19 truth of the matters alleged in this paragraph and, therefore, deny the same. 

20 4.24 [sic] Deny. 

21 

22 5.1 

v. LIABILITY AND NEGLIGENCE 

Paragraph 5.1 alleges legal conclusions requiring no answer from defendants. 

23 To the extent that paragraph 5.1 may be deemed to allege facts, those allegations are denied. 

24 5.2 Paragraph 5.2 alleges legal conclusions requiring no answer from defendants. 

25 To the extent that paragraph 5.2 may be deemed to allege facts, those allegations are denied. 

26 5.3 Deny. 
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5.4 Deny. 

2 VI. DAMAGES 

3 6.1 Deny. 

4 6.2 Deny. 

5 VII. LIMITED W AJVER OF PHYSICIAN/PATIENT PRIVILEGE 

6 7.1 This paragraph does not require an answer from defendants. 

7 RESPONSE TO PLAINTIFF'S ELECTION TO DECLINE 

8 VOLUNTARY ARBITRATION PURSUANT TO RCW 7.70A.020 

9 Defendants acknowledge plaintiff's rejection of voluntary arbitration. Such rejection 

10 renders defendants' response moot, but these defendants reserve the right to so elect and/or 

11 stipulate at a future time after sufficient discovery has been conducted. 

12 AFFIRMATIVE DEFENSES 

13 By way of further answer and affirmative defense, the defendants allege: 

14 1. Plaintiff Aolani Glover was at fault and her fault was a proximate cause of her 

1 5 injuries. 

16 2. 

17 3. 

18 4. 

The Complaint fails to state a claim upon which relief may be granted. 

Plaintiff assumed ~he risk of injuries and damages, if any, sustained by her. 

Any alleged injuries and damages were proximately caused by persons or entities 

19 other than these answering defendants and/or by causes other than those for which these 

20 answering defendants are accountable. 

21 ,5. 

22 I I I 

23 Ill 

24 I I I 

25 Ill 

26 Ill 

Defendants reserve the right to amend this answer, including affirmative defenses. 
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1 PRAYER FOR RELIEF 

2 Wherefore, having fully answered the Complaint, defendants request entry of a 

3 judgment dismissing the Complaint and action with prejudice and awarding its costs. 

4 DATED this ·~q-- day of October, 2010. 

5 

6 

7 

8 

9 

10 

I 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

OM,P.S. 

CERTIFICATE OF SERVICE 

I certify under penalty under the laws of the State of Washington that on this day I 

caused a true and correct copy of the foregoing to be delivered as follows: 

Thomas R. Golden, Esq. 0 
Otorowski Johnston Morrow & Golden, PLLC 0 
298 Winslow Way West t:8J 
Bainbridge lsland,W A 98110 [8] 
Fax: (206) 842~0797 0 
email: trg@medilaw.com 0 

Hand Delivered 
Facsimile 
Email 
1st Class Mail 
Priority Mail 
Federal Express, Next Day 

Dated at Seattle, Washington, this J!P day of October, 2010. 

~~JIDQ) c~ own~ 
Legal Assistant 

24 ( 1408.00092/M0235772.DOCX; I} 

25 

26 
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2 

3 

4 

5 

6 The Honorable Richard Eadie 

7 SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

8 AOLANI E. GLOVER, a single individual, 

9 

10 vs. 

Plaintiff, 

11 STATE OF WASHINGTON d/b/a 
HARBOR VIEW MEDICAL CENTER; and 

12 LULUM. GIZA W, PA-C, 

13 

14 

15 

Defendants 

I. 

CASE NO. 1072-35124-8 SEA 

DEFENDANTS' MOTION FOR A 
PROTECTIVE ORDER 

ORAL ARGUMENT REQUESTED 

MOTION 

16 Defendants (hereinafter the University) respectfully move the Comt pursuant to Civil 

17 Rules 26(c) for an order directing that its counsel are not precluded from contacting any of its 

18 employees or agents who provided health care services to the plaintiff. 

19 II. CR 26(i) COMPLIANCE AND REQUEST FOR ORAL ARGUMENT 

20 Counsel for the parties have confened regarding the issue presented by this motion 

21 and agree that further negotiated resolution is not likely. The parties jointly request oral 

22 argument. 

23 III. ISSUE 

24 Are the lawyers for an integrated health care organization that has been sued for 

25 medical negligence precluded from discussing the case· with employees or agents of the 

26 
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defendant organization who were involved in the plaintiffs care but who have not themselves 

2 been accused of negligence? 

3 IV. EVIDENCE RELIED UPON 

4 The University relies upon the Declaration of Michael Madden filed herewith, as well 

5 as the Complaint on file. 

6 IV. BACKGROUND 

7 This motion presents a recurring and important question which has not heretofore been 

8 addressed by ~ny Washington appellate decision. In the recent past, trial courts have split on 

9 the question. Most recently, in Youngs v. Peacehealth. Whatcom Cty. No. 10-2-03230-1, 

10 Judge Uhrig denied a malpractice plaintiffs motion for a protective order to prevent the 

11 defense counsel from interviewing physicians employed by the defendant who were not 

12 accused of persona] negligence. The court certified the issue for immediate appeal pursuant 

13 to RAP 2.3(b)(4), 1 however, and the plaintiff has sought discretionary review. Two years ago,. 

14 in Jacobus v. Kraus, King Cty. No. 08-2-03749-5, Judge Spector ruled in favor of plaintiff on 

15 the same issue. In that case, the defendants sought discretionary review, which was denied on 

16 the basis that the ruling did not constitute probable error, although the appellate court 

17 recognized that allowing defense counsel to interview the client's own employees was not 

18 facially inconsistent with Loudon, nor did Loudon involve the circumstances presented here.2 

19 Ill 

20 Ill 

21 

22 

23 

24 1 The certification order states: "There i,s no Washington authority addressing the specific issue of whether the 
·rule in Loudo~ v. Myhre prohibiting defense counsel from engaging in ex parte contact with a plaintiffs 

25 nonparty treating physicians applies to treating physicians employed by the defendants." Madden Decl. Ex. 4. 

26 
2 A copy of the ruling by the Court of Appeals Commissioner is attached as Exhibit 5 to the Madden Declaration. 
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A. Plaintiff's Medical Condition and Treatment 

2 The plaintiff, 28 years old at the time, suffered a spontaneous dissection of her right 

3 coronary artery ("RCA").3 The dissection became known during a diagnostic catheterization 

4 procedure carried out at Harborview Medical Center (operated by the University of 

5 Washington)4 on the night of April 2, 2008. Efforts to repair the dissection by placement of 

6 stents were unsuccessful, leaving the RCA completely occluded. During attempted repair of 

7 the dissection, plaintiff's heart went into ventricular fibrillation, requiring multiple shocks to· 

8 restore nonnal rhythm. Due to the weakened con~ition of her heart, a temporary pacemaker 

9 and an intra-aortic balloon pump were placed and she was· transferred to the Intensive Care 

10 Unit. 

11 Three days later, she was transferred to the University of Washington Medical. Center 

12 ("UWMC"), where she received further treatment including temporary placement of a 

13 ventricular assist device. She was discharged from UWMC to home on April 22, 2008, but 

14 returned on May 6, 2008 with complaints of renewed chest pain. On this occasion, she was 

15 found to have spontaneously dissected a major branch of her left anterior descending coronary 

16 artery and the entirety of her left circumflex coronary artery. It was impossible to repair these 

17 dissections, and the interruption of blood supply resulting from these additional dissections 

18 caused extensive damage to the left side of plaintiff's heart. Consequently, she became a 

19 candidate for a heart transplant, which she received on July 27, 2008. 

20 

21 

22 

23 

24 

25 

26 

3 Coronary arteries are comprised of three layers: the intima, the media, and the adventitia. Dissection of the 
coronary artery results in separation of the layers of the arterial wall, creating a false lumen. The separation may 
be between the intima and the media, or between the media and the adventitia. Hemorrhage into the false lumen 
can impinge upon the true lumen of the coronary artery, impairing blood flow and causing myocardial ischemia, 
infarction, or sudden death. Spontaneous dissection is very rare. The cause for spontaneous dissection is 
unknown in this case, although it most often occurs in young women who are taking oral contraceptives, or 
during and shortly after pregnancy. 

4 As explained in Kleyer v. Harborview, 76 Wn. App. 542 ( 1995), although HMC is owned by King County, it is 
operated by the University and all of its staff are University employees. 
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After her transfer from HMC to UWMC, dozens of University physicians and other 

2 providers have been involved in her care. Some have had face-to-face contact and extensive 

3 involvement. Others have been involved only briefly or without ever meeting the patient, 

4 such as the cardiologists and radiologists who interpreted studies, . the members of the 

5 transplant committee who reviewed plaintiff's status, or the pathologists who examined tissue 

6 samples. 

7 B, :PlaintifPs Liability Theory 

8 Plaintiff claims that the Emergency Department staff at Harborvi·ew, including the 

9 individual defendant Physician Assistant Lulu Gizaw, was too slow to recognize that she was 

10 suffering a cardiac event, thereby delaying her transfer to the cardiac catheterization 

11 laboratory for diagnosis and treatment. Plaintiff themizes that she could have avoided 

12 extensive damage to the right side of her heart if she had undergone catheterization and been 

13 successfully stented at an earlier point. She further theorizes that, with less damage to the 

14 right ventricle, she would have been a candidate for coronary artery by-pass grafting or some 

15 other intervention that would have prevented the extensive damage to her left ventricle that 

16 resulted from the subsequent dissections. Accordingly, in addition to questions about whether 

17 the evaluation and care in the Emergency Department was appropriate, there are a num.ber of 

I 8 causation issues; e.g., 

19 • Is it likely that earlier stenting would have succeeded or was plaintiffs RCA so 

20 weakened that stenting would not have been possible? 

21 • Given that blood tests prior to the catheterization indicated that plaintiff already had 

22 suffered a significant myocardial infarction, even assuming that a successful 

23 intervention was possible, how much difference would it have made? 

24 • Even assuming a lesser level of damage to the right ventricle, was there reason to 

25 anticipate further dissections such as those discovered on May 8, 2008? If so, would 

26 
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there have been a means to avoid the damage that resulted from those dissections, such 

2 as by stenting or by-pass surgery, and thereby to avoid the need for transplantation? 

3 c. Plaintiff's Position reApplication of Loudon and Smith 

4 . Plaintiff's counsel has indicated that her negligence claims are confined to those 

5 providers "who had contact with Aolani Glover prior to her transfer to the coronary 

6 catheterization laboratory." On this basis, plaintiff's counsel initially asserted that Smith v. 

7 Orthopedics International, 170 Wn.2d 659 (2010), and Loudon v. Myhre, 110 Wn.2d 675 

8 (1988) preclude defense counsel from contacting any of the subsequent treating physicians 

9 (and presumably other health care providers), even though they are employed by the 

10 University of Washington, except in a deposition where he is present. Subsequently, 

11 plaintiffs counsel has indicated that he did not object to direct contact with any of the HMC 

12 Emergency Department or Cardiology staff who were involved in his client's care, so long as 

13 those individuals were not shown any ~ecords of her subsequent care. 5 

14 D. 

15 

Defendants' Position 

Based on an "underlying ... concern for protecting the patient-physician privilege," 

16 Smith and Loudon prohibit defense cuunsel from contacting non-party treating physicians, 

17 Smith, 170 Wn.2d at 665. TI1e patient-physician privilege does not prevent physicians, 

18 whether they are the targets of a suit or not, from disclosing otherwise privileged information 

19 ; to their lawyers in order to obtain legal advice. See, e.g., DeNeui v. Wellman, 2008 WL 

20 2330953 (D. S. Dakota 2008) (non-party treating physician entitled to disclose privileged 

21 information to counsel who was appointed by same insurer that provided coverage for the 

22 defendant). Here, plaintiff has sued the University, which operates an integrated health care 

23 system ("UW Medicine") that includes hospitals, physician groups, and outpatient clinics .. 

· 24 State statute and federal regulations expressly authorize disclosure of confidential health 

25 

26 
3 Madden Dec!. ~ 3 and Exs. 2-J. 
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infonnation to the lawyers for a health care provider, without notice to or consent by the 

2 patient. RCW 70.02.050(1 )(b); 45 C.F.R. § 164.506(a) and( c). Accordingly, the patient-

3 physician privilege does not prevent disclosure of confidential health care information to 

4 counsel for a defendant health care organization when that disclosure is for the purpose of 

5 allowing the organization to r~ceive the advice of counsel. Furthermore, the law which 

6 pennits these disclosures precludes a finding that patients have a legitimate expectation that 

7 tl;Jey can limit the use of relevant infonnation that is within the possession and control of the 

8 entity th~t they have sued. 

9 Additionally, there are ·Countervailing considerations, not present in Smith or Loudon, 

10 which argue against extension of the bar on contact with non-party treating physicians to 

11 physicians who are employees or agents of a party. To begin with, counsel has been 

12 appointed as special. assistant attorneys general to "advise and represent the University, 

13 including its health care providers, employees, and/or ihdemnitees involved in this matter." 

14 Madden Dec!. ,-[ 2 and Ex. L The University's attorney-client privilege extends to all 

15 communications between its counsel and its health care providers/agents, even those who are 

16 not part of management. Sherman v. State, 128 Wn.2d 164, 190 (1995) (citing Upjohn v. 

17 United States, 449 U.S. 383, 391-92 (1981 )). In this setting, the University is pennitted to 

18 confidentially provide all of its relevant infonnation to courysel, so that counsel can provide 

19 the most informed advice and defense. Jd. Applying Smith and Loudon in this setting would 

20 be an unprecedented and unwarranted extension of their holdings, and would require the 

21 University to waive the attorney-client privilege in order to obtain relevant information that is 

22 within the knowledge of its own employees and agents. 

23 Prohibiting counsel from contacting their client's own employees/agents also would 

24 interfere with the attorney/client relationship and hinder the University's ability to obtain 

25 counsel's evaluation of this case because the roster of "non-targeted" treating physicians 

26 includes individuals who hold key positions within UW Medicine and who have specialized 
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expe1tise that the University would ordinarily and necessarily draw upon in evaluating this 

2 unusual case; e.g., Dr. Larry Dean, Director of the UW Regional Heart Center; Dr. Daniel 

3 Fishbein, Medical Director of the UW's Heart Failure and Heart Transplant Programs, Dr. 

4 Edward Verrier, fonuer chief of the UW's Division of Cardiothoracic Surgery, and Dr. 

5 Charles E. Murry, Director of the University's Center for Cardiovascular Biology. Dr. 

6 Fishbein, who is currently plaintiff's attending cardiologist, is a national expert in the 

7 evaluation and treatment of end-stage heart disease and one of the people at the University 

8 best-positioned to comment knowledgeably on the cause and probable timing of plaintifrs 

9 dissections. Dr. Dean, who performed two catheterization procedures on Ms. Glover in April 

I 0 and May 2008, is a leading interventional cardiologist and a person uniquely positioned to 

II comment about the ability to successfully stent the dissections experienced by Ms. Glover. 

12 Dr. Verrier, who participated in a pre-transplant evaluation of Ms. Glover, is one of the 

13 nation's preeminent cardiac surgeons with special expertise in coronary artery bypass and 

14 transplant procedures. Dr. Murry is a cardiovascular pathologist who is an expert on the 

15 mechanism of myocardial infarction. 

16 ! 

17 A. 

18 

V. ARGUMENT 

Neither Loudon nor Smith Prohibits Lawyers for a Health Care Provider from 
Contacting their Client's Employees and Agents. 

19 Loudon was based on four specific concerns about the impact of direct contact 

20 between the patient's adversaries and his/her non-party treating physicians on the patient-

21 physician privilege. See Holbrook v. Weyerhaeuser Co., 118 Wn.2d 306, 822 P.2d 271 

22 (1992) (discussing bases for Loudon). The first and primary concern was that the waiver of 

23 privilege resulting from commencement of a personal injury suit extends only to information 

24 that is relevant and discoverable under Civil Rule 26 and that, without the presence of 

25 plaintiffs counsel, a nonparty treating physician might disclose irrelevant, and therefore 

26 privileged, information. Loudon, 110 Wn.2LI at 677-78; see also Rowe v. Vaagen Bros. 
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Lumber, Inc., 100 Wn. App. 268, 278, 996 P.2d 1103 (2000) ("The primary concern is 

2 potentially prejudicial but irrelevant disclosures"). 

3 Second, and closely related, Loudon reflected a concern that non-party physicians may 

4 not understand the appropriate boundaries of the privilege waiver in personal injury cases, and 

5 they cannot rely on defense counsel to advise them on that s~bject. Loudon. at 677-78, Third, 

6 the Court noted that, "for some," there could be a chilling effect on the patient-physician 

7 relationship if direct contact with their doctors was permitted. Id. at 679; see also Rowe at 

8 278 ("the threat that a doctor might talk with a legal adversary outside the presence of 

9 plaintiffs counsel could have a chilling effect on the injured person's willingness to continue 

10 with treatment and be forthright with the physician"). In the same vein, Smith indicated that 

11 the "risk that a nonparty treating physician testifying as a fact witness might assume the role 

12 of a nonretained expert for the defense ... may result in chilling communications between 

13 patients and their physicians about privileged medical information." 170 Wn.2d at 669. 

14 Finally, the Loudon decision indicated that pre-trial interviews might lead to situations where 

15 defense counsel was compelled to testify as impeachment witnesses concerning their 

16 communications with non~pmty physicians. 110 Wn.2d. at 680. 

17 None of these considerations is present here. First, with regard to the preservation Of 

18 patient-physician privilege, healthcare providers have always been free to disclose privileged 

19 healthcare information-to their lawyers 'for the purpose of obtaining legal advice. Regulations 

20 under HIPAA also expressly recognize that direct contact by counsel with all of the 

21 institution's employed health care providers is a normal part o~healthcare operations that does 

22 not require notice to or consent from the patient. 6 The Washington Uniform Health Care 

23 

24 

25 

26 

6 HIPAA permits the use and disclosure of protected health information without a patient's consent for 
"treatment, payment and health care operations." 45 C.F.R. § 164.506(a). This so-called "routine use" 
exception refers to a wide range of management functio!IS for covered entities, including quality assessment, 
practitioner evaluation, and auditing services. See Citizens for Health v. Leavitt, 428 F.3d 167, 174 (3d Cir. 
2005). The federal Department of Health and Human Services has issued official guidance expressly permitting 
disclosures to legal counsel. See U.S. Dept. of Health & Hum Services, Health Information Privacy, Frequently 
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Infonnation Act, Ch. 70.02 RCW, also allows disclosure of health care information about a 

2 patient without the patient's authorization to any person who requires that information to 

3 provide legal services to a health care provider or facility. RCW 70.02.050(1)(b). 

4 Accordingly, there is no privilege when a health care provider, acting through its agents, 

5 discloses information to its own lawyers. See Estate of Stephens ex ret. Clark v. Galen Health 

6 Care, Inc., 911 So.2d 277, 282-83 (Fla. App. 2005) (patients' privacy rights were not violated 

7 when providers within a unified hospital system disct1ssed their treatment and care with 

8 attorneys for the hospital). 

9 . Second, even if there potentially is some irrelevant privileged information within the 

1 0 possession of non-targeted University providers, the authority to disclose that information to 

11 counsel does not mean that counsel are free to use protected infotmation for unauthorized 

12 purposes. To the contrary, the institution, its staff, and its outside counsel are all obligated 

13 under federal law to maintain appropriate confidentiality. 7 And, unlike the situation in 

14 Loudon where defense counsel owed no obligation to the non-party physicians, counsel for a 

15 health care organization have an obligation to appropriately advise its providers regarding the 

16 appropriate protection of privileged information. 8 

17 

18 

19 

10 

21 

22 

23 

24 

25 

26 

Asked Questions (the covered entity will share protected health information for litigation purposes with its 
lawyer, who is either a workforce member or a business associate). In these cases, the Privacy Rule permits a 
covered entity to reasonably rely on the representations of a lawyer who is a business associate or workforce 
member that the information requested is the minimum necessary for the stated purpose. See 45 CFR 
164.514(d)(3)(iii)(C).) available at http://www.hhs.gov/ocrlprivacy//faqlpermittedljudiciaV705.html. 
7 45 CFR 164,5 14( d)(3)(iii)(C) and HIP AA F AQ ("the la\Vyer who is a workforce member of the covered entity 
must make reasonable efforts to limit the protected health information disclosed to the minimum necessary for 
the purpose of the disclosure. Simil<~rly, a lawyer who is a business associate (outside counsel] must apply the 
minimum necessary standard to its disclosures, as the business associate contract may not authorize the business 
associate to further use or disclose protected health information in a manner that would violate the HIPAA 
Privacy Rule if done by the covered entity"). 
8 45 CFR 164.514(d)(3)(iii)(C) and HIP AA FAQ ("tin: Privacy Rule permits a covered entity to reasonably rely 
on the representations of a lawyer who is a business associate or workforce member that the information 
requested is the minimum nec(;)ssary for the stated purpose"). 
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1 With respect to the third reason for the Loudon rule-the potential for divided loyalty 

2 to the patient-the fact that a patient has sued a physician's employer and colleagues 

3 independently creates that potential. And, given the limitations on patient-physician privilege 

4 and privacy of medical records previously discussed, a patient who has sued a health care 

5 organization cannot have any legitimate expectation that the organization will be prevented 

6 from accessing all of the information within its possession that is necessary to assess its 

7 liability or defend itself in a lawsuit. See Burger v. Lutheran General Hosp., 198 Ill 2d 21, 

8 52, 759 N .E. 2d 533 (2001) (where patient seeks care in an integrated health care system, any 

9 legitimate expectation of privacy is limited to the institution, rather than any individual 

10 provider). Finally, there is also no legitimate prospect that defense counsel's contact with the 

11 client's own employees will require them to testify, since all of those communications are 

12 privileged. Accordingly, none of the Loudon/Smith factors have any force in this context. 

13 Plaintiff may point, nonetheless, to the portion of Justice Fairhurst's opinion in Smith, 

14 where she dissented from the majority, as confirmation that the lead opinion's prohibition on 

15 direct contact with non-party treating physicians extends to contacts between defense counsel 

16 and employees and agents of the client. A review of the circumstances in Smith ref'L!tes this 

17 suggestion. In that case, a group headed by the Washington State Hospital Association 

18 ("WSHA") filed an amicus brief, urging the Supreme Court to (a) affirm the Court of 

19 Appeals; and (b) avoid any unnecessary pronouncements about the application of Loudon to 

20 contacts between defense counsel and agents of a defendant/health care organization. The 

21 lead opinion in Smith, written by Justice Alexander and joined by six other justices with 

22 respect to application of Loudon to the facts, confirmed that "the fundamental purpose of the 

23 Loudon mle is to protect the physician-patient privilege." 170 Wn.2d at 667. 9 Nothing in the 

24 

25 9 Justices Owens and J. M. Johnson joined Justice Alexander in holding that there was a Loudon violation, but 
found no resulting prejudice. Justices C. Johnson, Sanders, Chambers and Stephens agreed with the lead opinion 

26 on the application of Loudon, but would have applied a per se prejudice rule and reversed the judgment. Justice 
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lead opinion, or Justice C. Jolmson's concurrence/dissent, 10 signals that the court intended to 

2 apply Loudon to the facts presented here. To the contrary, reading the two opinions joined by 

3 seven justices who found a Loudon violation, it appears that court heeded WSHA's request to 

4 avoid making a pronouncement on an issue that was not presented by the record in Smith. 

5 In Justice Fairhurst's opinion, however, she argued that the lead opinion goes beyond 

6 the scope of the patient-physician privilege and contravenes the provisions of the Uniform 

7 Health Care Information Act allowing disclosure of privileged infmmation to lawyers. !d. at 

8 677. This statement is not a part of the holding, of course, and given the close divisions 

9 among the justices and the careful phrasing of the holding so as to avoid comment on an issue 

10 not presented, it would be improperly presumptuous to expand Smith beyond its facts and 

11 specific holding. 

12 B. 

13 

Application of Loudon in these Circumstances would Unduly Interfere with the 
Ability and Obligation of Defense Counsel to Represent their Client 

14 Loudon and Smith did not present or address the question of whether a prohibition on 

15 direct communications with a defendant institution's employed physicians would hinder the 

16 ability of the institution's attorneys to represent their client, or prevent the employed 

17 physicians from obtaining advice from counsel. These types of considerations weigh heavily 

18 against application of the Loudon rule in this case. Of particular concern is the degree of 

19 interference with the normal functions of defense counsel. Under Upjohn v. United States, 

20 449 U.S. 383 (1981), which has been consistently followed in Washington, 11 an 

21 organization's attomey-client privilege extends beyond the "control group" to include 

22 communications between counsel and lower level employees, for the purpose of gathering of 

23 

24 

25 

26 

Fairhurst, joined by Chief Justice Madsen, found no Loudon violation and hence no prejudice, thus making a S-4 
majority for affirmance. 
10 Justice Johnson's concun·ence/dissent begins, "The lead opinion correctly concludes that Loudon prohibits the 
lype of ex parte contact that took place in this case." (emphasis supplied). 
11 E.g., Sherman v. Stale, 128 Wn.2d 164 (1995). 
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infonnation necessary for counsel to advise the client regarding its potential Iiabi1ities. 

2 Depositions are not a substitute for these communications bec<;luse attorney-client privilege 

3 cannot be preserved in that setting, nor can providers be expected to be fully candid in the 

4 presence of opposing counsel. And, requiring counsel to conduct their internal investigation 

5 of the case, including exploration of liability theories, in the presence of opposing counsel 

6 necessarily invades the work-product privilege. 

7 ·The impact of extending Loudon is particularly severe in this case because at least 

8 several of the University physicians who were subsequently involved in plaintiffs care are 

9 critical institutional resources for assisting counsel and the University with evaluating the 

10 very complicated and unusual liability issues that it presents. These include Drs. Fishbein, 

11 Dean, Verrier, and Murry. In addition, several of the non-targeted physicians likely are, by 

12 virtue of their management roles, speaking agents for the University under Wright v. Group 

13 Health, 103 Wn.2d 192, 20 I (1984). Wright adopted a "flexible interpretation" that depends 

14 on the pos.ition and authority of the speaker and the nature of the particular statement. 103 

15 Wn.2d. at 200-01. In this regard, the court cited a series of cases applying ER 80l(d)(2) (or 

16 earlier law) pertaining to the admissibility of admissions of a party-opponent, which went 

17 both ways on the question. Among the cited cases is Young v. Group Health, 85 Wn.2d 332, 

18 534 P.2d 1349 (1975), which Wright parenthetically described as ~:>tanding for the proposition 

19 that a "doctor had 'speaking authority' for [a] hospital." ld. at 201. Young held that it was 

20 error to exclude an out-of-court statement, in the fonn of a medical opinion; by a treating 

21 physician employed by Group Health, who was not named as defendant in the case, because 

22 the statement constituted an admission of a party opponent. 85 Wn.2d at 337-38. 

23 II I 

24 I I I 

25 

26 
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13 

14 

15 
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VI. CONCLUSION 

For these reasons, the Court should grant the University's Motion. 

Dated this __11_ day of May, 2011. 

BENNETT BIGELOW & LEEDOM, P.S. 

By~-----r--+---~--~-----­
Mich 1 Madden, SBA #8747 
Carol Sue Janes, WSBA #16557 
Special Assistant Attorneys General 
Attorneys for Defendants 

CERTIFICATE OF SERVICE 

I, the undersigned, hereby certifY under penalty of perjury under the laws of the State 
of Washington, that I am now, and at all times material hereto, a resident of the State of 
Washington, over the age of 18 years, not a party to, nor interested in, the above-entitled 
action, and competent to be a witness herein. I caused a true and .correct copy of the 
foregoing pleading to be served this date, in the manner indicated, to the parties listed 
below: 

Thomas R. Golden, Esq. 
Otorowski Johnston Morrow & Golden, PLLC 
298 Winslow Way West 

0 
0 
[ill 
[ill 

Hand Delivered 
Facsimile 

. U.S. Mail 
Email Bainbridge Island, W A 9811 0 

Fax: (206) 842-0797 
email: trg@medilaw.com 

Dated this \\~day of May, 2011, at Seattle, Washington. 
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1'1\e Honorable Richard Eadie 

2 

3 

4 

5 

6 

7 SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

8 AOLANI E. GLOVER, a single individual, 

9 

10 vs. 

Plaintiff, 

11 STATE OF WASHINGTON d/b/a 
HARBORVIEW MEDICAL CENTER; and 

12 LULUM. GIZAW, PA-C, 

Defendants 

CASE NO. 1 0-2~35124-8 SEA 

DECLARA TlON OF MICHAEL 
MADDEN REMOTION FOR 
PROTECTIVE ORDER 

13 

14 

15 1. I am one of the attorneys for the defendants in this matter and have personal 

16 knowledge of the facts stated herein. 

17 2. I have been appointed as a special assistant attorney general to represent the 

18 defendants and· the interest of the University of Washington in this matter. A copy of my 

19 appointment letter is attached as Exhibit 1. I have over 25 years of experience in handling 

20 medical negligence matters. I have represented the University of Washington and its 

21 affiliated health care providers in numerous matters during that time, including several 

22 involving cardiology, cardiac surgery, and transplant medicine. 

23 3.. Plaintiffs medical records indicate the following: 

24 a. The plaintiff, 28 years old at the time, suffered a spontaneous dissection 

25 of her right coronary artery ("RCA''). The dissection became known during a diagnostic 

26 catheterization procedure carried out at Harborview Medical Center (operated by the 
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University of Washington) on the night of April 2, 2008. Efforts to repair the dissection by 

2 placement of stents were unsuccessful, leaving the RCA completely occluded. During the 

3 repair attempts, Ms. Glover's heart went into ventricular fibrillation, requiring multiple 

4 shocks to restore normal rhythm. Due to the weakened condition of her heart, a temporary 

5 pacemaker and an intra-aortic balloon pump were placed and she was transferred to the 

6 Intensive Care Unit. 

7 b. Three days later, she was transferred to the University of Washington 

8 Medical Center ("UWMC"), where she received further treatment including temporary 

9 placement of a ventricular assist device. She was discharged from UWMC to home on April 

10 22, 2008, but returned on May 6, 2008 with complaints of renewed chest pain. On this 

11 occasion, she was found to· have spontaneously dissected a major branch of her left anterior 

12 descending coronary artery and the entirety of her left circumflex coronary artery. It was 

l3 impossible to repair these qissections, and the interruption of blood supply resulting from 

14 these additional dissections caused extensive damage to the left side of plaintiffs heart. 

15 Consequently, she became a candidate for a heart transplant, which she received on July 27, 

16 2008. 

17 c. After her transfer from HMC to UWMC, dozens of University 

18 physicians and other providers have been involved in her care. Some have had face-to-face 

19 contact and extensive involvement. · Others have been involved only briefly or without ever 

20 meeting the patient, such as the cardiologists and radiologists who interpreted studies, the 

21 members of the transplant commjttee who reviewed plaintiffs status, or the pathologists who 

22 ex:amined tissue samples. 

23 4. ,Based on discovery responses and correspondence, Plaintiff appears to be 

24 claiming that the Emergency Department staff at Harborview, including the individual 

25 defendant Physician Assistant Lulu Gizaw, was too slow to recognize that she was suffering a 

26 cardiac event, thereby delaying her transfer to the cardiac catheterization laboratory for 

LAW OFFICES 
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diagnosis and treatment. Plaintiff theorizes that she could have avoided extensive damage to 

2 the right side of her heart if she had undergone catheterization and been successfully stented 

3 at an earlier point. She further theorizes that, with Jess damage to the right ventricle, she 

4 would have been a candidate for coronary artery by-pass grafting or some other intervention 

5 that would have prevented the extensive damage to her left ventricle that resulted from the 

6 subsequent dissections. Accordingly, in addition to questions about whether the evaluation 

7 and care in the Emergency Depattment was appropriate, there are a number of causation 

8 issues; e.g., 

9 • Is it likely that earlier stenting would have succeeded or was plaintiff's RCA so 

10 weakened that stenting would not be possible? 

11 • Given that blood tests prior to the catheterization indicated that plaintiff already 

12 

13 

had suffered a significant myocardial infarction, even assuming that a successful 

intervention was possible, how much difference would it have made? 

14 • Even assuming a lesser level of damage to the right ventricle, was there reason to 

15 

16 

17 

18 

19 5. 

anticipate further dissections such as those discovered on May 8, 2008? If so, 

would there have been a means to avoid the damage that resulted from those 

dissections, such as by stenting or by-pass surgery, and thereby avoid the need for 

transplantation? 

Plaintiff's counsel· has written to me, stating that her negligence claims are 

20 confined to those providers "who had contact with Aolani Glover prior to her transfer to the 

21 coronary [sic] catheterization laboratory." A true and correct copy of that letter is attached 

22 hereto as Exhibit 2. In that letter, Plaintiffs counsel has asserted that, under Smith v. 

23 Orthopedics International, 170 Wn.2d 659 (201 0) and Loudon v. Myhre, 110 Wn.2d 675 

24 (1988), we are precluded from contacting any of the subsequent treating physicians who are 

25 employed by the University of Washington or University of Washington Physicians, except in 

26 a deposition or other setting in which he is present. Subsequently, in an e-mail message 
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attached as Exhibit 3, plaintiff's counsel has indicated that he did not object to direct. contact 

2 with any of the HMC Emergency Department or Cardiology staff who were involved in his 

3 client's care, so long as those individuals were not shown any records of her subsequent care. , 

4 6. This purported restriction interferes with the attorney-client relationship 

5 between my firm and the University, and materially hinders my ability to represent the 

6 University's interest in this matter, in the following ways: 

7 a. Precluding me from interviewing my client's employees and agents 

8 except in the presence of opposing counsel effectively obviates the attorney-client privilege. 

9 b. Several of the physicians s.ubsequently involved in plaintiff's care are 

1 0 persons that I would normally call upon for advice and to suggest potential consultants to help 

11 defend this extremely unusual case. These are persons, such as Dr. Larry Dean, Director of 

12 the UW Regional Heart Center, Dr. Dan Fishbein, Medical Director of the UW's Heart 

13 Failure and Heart Transplant Programs, Dr. Edward Verrier, former chief of the UW's 

14 Division of Cardiothoracic Surgery, and Dr. Charles E. Mtmy, Director of the University's 

15 ·center for Cardiovascular Biology. Each of these individuals has relevant expertise that is 

16 unique within the University and the region; i.e., Dr. Fishbein is a national expert in the 

17 evaluation and treatment of end-stage heart disease and I believe he is one of the people at the 

18 University best-positioned to comment knowledgeably on the cause and probable timing of 

19 plaintiff's dissections. Dr. Dean is a leading interventional cardiologist and a person that 1 

20 would expect to have unique .knowledge about the ability to successfully stent dissections 

21 such as those experienced ·by Ms. Glover. Dr. Verrier is one of the nation's preeminent 

22 cardiac surgeons with special expertise in coronary artery bypass and transplant procedures. 

23 Dr. Charles E. Murry is a cardiovascular pathologist whose interests focus on the mechanism 

24 of myocardial infarction. Basec,l on plaintiff's medical records, it is my understanding that Dr. 

25 Fishbein is currently plaintiffs attending cardiologist; Dr. Dean performed two 

26 catheterization procedures on Ms. Glover in April and May, 2008; Dr. Verrier saw her very 
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briefly in connection with her evaluation for transplant; and that Dr. Murry has examined 

2 tissue samples obtained from plaintiff. 

3 c. Without the ability to confidentially consult with these representatives 

4 of my client, my ability to defend the case and to identify experts is severely limited. These 

5 individuals have· expertise and knowledge that is likely unique within the University. 

6 Fmthermore, in efforts to identify other potential internal resources, it has become apparent to 

7 me that many of the members ofthe cardiology, pathology and cardiac surgery services at the 

8 University have been involved in plaintiffs care at some level, however minimal. 

9 d. Drs. Dean and Fishbein, and possibly Drs. Verrier and Murry, are, by 

10 virtue of their positions in management, speaking agents for the University. They are also 

11 persons who would normally be expected to provide the University and its counsel with the 

12 benefit of their experience and judgment with regard to the evaluation and defense of this 

13 matter. It would be extremely difficult to accurately evaluate this very unique case without 

14 their input. 

15 7. Attached hereto as Exhibit 4 is a true and correct copy of the Order granting 

16 Plaintiffs Motion to Certify in Youngs v. Peacehealth, Whatcom Cy. No. 10-2-03230-1. 

17 8. Attached hereto as Exhibit 5 is a true and correct copy of Commissioner's 

18 Ruling Denying Discretionary Review in Jacobus v. Kraus, Ct. App. No. 63346-5-I. 

19 9. Counsel for the parties have conferred regarding the issue presented by this 

20 motion and agree that further resolution is not likely. The parties jointly request oral 

21 argument. 

22 10. I declare under penalty of perjury under the laws of the State of w·ashington 

23 that the foregoing is true and correct. 

24 Dated this fL. day of May 2011 at Seattle, Washington. 

25 

26 
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CERTIFICATE OF SERVICE 

I, the undersigned, hereby certify under penalty of perjury under the laws of the State 
of Washington; that I 'am now, and at all times material hereto, a resident of the State of 
Washington, over the age of 18 years, not a party to, nor interested in, the above-entitled 
action, and competent to be a witness herein. I caused a true and correct copy of the 
foregoing pleading to be served this date, in the manner indicated, to the parties listed 
below: · 

Thomas R. Golden, Esq. 0 
Otorowski Johnston Morrow & Golden, PLLC · D 
298 Winslow Way West [8] 

I:RI Bainbridge Island,WA 98110 
Fax: (206) 842-0797 
email: trg@medilaw.com 

Hand Delivered 
Facsimile 
U.S. Mail 
Email 

Dated this \\\b.. day of May, 2011, at Seattle, Washington. 
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; ROB MCKENNA 

ATTORNEY GENERAL OF W.AS:fiiNGToN· ... 
Universit:Y,of'f/ashington Division • Box3594.75 ' . 

Seattle WA 9&195-9475. • Phone (206) 543-4150 • Fax (206) 543-0779 

Via Facsimile and U.S. Mail 
Mr. Michael F. Madden 
Bennett, Bigelow & Leedom, P.S. 
1100 Seventh Av~nue, Suite-1906 . 
Seattle, Wa~hirigtoii · 981 Ol-13~n · 

October 8, 2010 · 

RE: Aolani Glo-ver v; State of Washington, et al. 
King County Superior Court No. 10-2-35124-8 
UW File No .. UWl0-2333 

Dear Mr. Madden: 

1 understand you have spoken with a re.pre~entative of ~isk Man.agement's claims 
program and have agreed to represent the University of Washington's interest in ·the above­
entitled proceeding. · Since only . the Attorney General Qr his designee can represent state ·. 
agencies, I am appointing you as a special assistant attorney general to advise and represent the 
University,. including any of its health care providers, eJllployees,. and/or iridemnitees involved in 
this matter. · . . · · . · 

This appointment is made Wlder the tei:ms of the contract. we have previously signed. 

Also, at your earliest convenience, please fax a ~onformed copy of your No~i~e of 
Appearance, reflecting receipt by the CO\trt, to the attention of Jane.'Warner Dukuray at 
(206) 543-0779 .. Please conta,ct me as soon as possible if you foresee any problems complying 
with these conditioris. . . . . 

Sincerely, 

-~~ flauMtvV 
Noella Rawlings 
Interim Division Chief 

NAR:jwd . 
cc: Kelly Williams, UW Liability Claims Mami.ger (via email) 

·Barbara Parnell 

L\groups\attygcnlsaa~aptslstandardlrm letter app~\jzwl nn mad.den re glover.docx 
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0TOR.OWSKI JOHNSTON MORROW & COLDEN, PLLC 

CHP.I>TOPHEP. L 0TOP.OWSKI* 
CAROL N. JOHNSToN• • 
)ANE MoRRow• • 

THOMAS R. Gou::iEN 
SUSAN C. ECCERS** 

Michael Madden, E~q. 
Bennett Bigelow & Leedom, P.S. 
1700 Seventh Avenue, Suite 1900 
Seattle, WA 98101 

A TTORNEYSA ILA W 

Febmary 22, 2011 

JER.OMt E. CARBONE. M.D .. MEDICAL CoNSULTANT 
ANNE H05HIZAKI. MEDICAL RECORD~ LiBMRIAN 

SHELLEY )ONES, CASE MANAGER 
MELISSA SPOONER. OFFICE MANAGE fl. 

• ALSo ADMmEo IN CoLORADO 

* • ALSO R.ECISTER.ED NURSI:. 

COpy REQE/VED 
TIME BY 

__ ......,. __ 
FEs 2:·.s zo11 

. BENNETT BIGELow 
& LEEDOM ... 

RE: GLOVER V. HARBORVlEW MEDICAL CENTER. Ef AL. 

Dear Mr. Madden: 

I am writing to you regarding the impact of Smith v. Orthopedics International upon the 
discovery in this case. 

It is our position that the negligence in this action occurred within the Harborview 
Medical Center Emergency Room Department and its untimely triage and diagnosis of Aolani 
Glover's cardiac event. We are not contending any negligence on the part of the invasive 
cardiologist or the HMC cardiologists and intensivists, who cared for Aolani during and after the 
catheterization up to her transfer to the University of Washington Medical Center. Likewise, we 
are not contending Ms: Glover's care at the University of Washington Medical Center was 
negligent. 

In many respects, the posture of Aolani's case is similar to your case "Jacobus v. Kraus et 
!!!. Court of Appeals, Division I, No. 63346-5-1. Itls our position that you may contact and 
confer with HMC Emergency Medicine Physicians who had contact with Aolani Glover prior to 
her transfer to the coronary catheterization lab. We do, however, take the position that HMC . 
physicians, who preformed the catheterization and subsequently cared for Aolani, may not be 
contacted by you, your offices or HMC/UWMC Risk Management regarding Aolani Glover's 
case without our know ledge, permission or member of this f1rm being present. The Smith case 
reinforced the viability of Loudon to all subsequent treating physicians. I believe that this 
delineation of the period of negligence to the confines of the HMC Emergence Room 
Department provides a clear demarcation regarding impermissible ex parte contact. 
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0TOR.OWSKI jOHNSTON MORROW & GOLDEN, PLLC 

Michael Madden 
February 22, 2011 
Page2 

I believe that Loudon, Smi.t;h and Jacobus are predictive of the trial courts decision ori any 
. motion for protective order. Please let me know if we can agree on a protective order or if we 

will need to note this matter up before Judge Eadie. 

TRG:mka 
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Very truly yours, 

Thomas R. Golden 
Attorney at Law 
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Mike Madden 

From: Mike Madden 
Sent: 
To: 

Tuesday, May 03, 201112:52 PM 
'Tom Golden' 

Cc: 
Subject: 

Michelle K. Apodaca; Carol Sue Janes 
RE: Glover depositions 

Thanks for the quick response. I think that we're going end up in front of the judge on the Loudon Issue regardless, but I 
appreciate your cooperation. Please do let me know how much time you will need with Dr. Copass. 

Mike 

Michael Madden 
Bennett Bigelow & Leedom, ?.S. 
1700 Seventh Ave. Suite 1900 
Seattle, WA 98101 
T: 206-622-5511 
F: 206-622-8986 
www.bbllaw.com 

·CONFIDENTIALITY NOTICE 
The contents of this message may be protected by the attorney-client privilege, work product doctrine or other 
applicable protection. If you are not the intended recipient, any dissemination, distribution or copying is strictly 
prohibited. If you think that you have received this email message in error, please notify the sender via emaH or 
telephone at (206) 622·5511. 

From: Tom Golden [mailto:trg@medllaw.com) 
Sent: Tuesday, May 03, 2011 12:44 PM 
To: Mike Madden · 
Cc: Michelle K. Apodaca 
Subject: Re: Glover depositions 

Mike: We will set up a deposition of the step mother. I will review and let you know what30 (b)(6) topics need to be 
addressed. As for the Loudon/Smith issues for' HMC cath lab personnel and HMC cardiology, I will not object to you 
talking to them regarding their care and the events of April 2-5, 2008. I do object and will object to any providing of 
records from UWMC of subsequent cardiology care unless they were personally involved in care at UWMC. It is our 
position that providing medical information not known to them contemporaneously at the time of their care takes them 
out of the position of a subsequent treating physician. I do consider the UWMC physicians off limits until a court 
decision. They don't have to talk to me but they shou'ld not be meeting/talking to you either. 

Tom Golden 

On 5/3/1112:06 PM, "Mike Madden" <mmadden@bbllaw.com> wrote: 

Tom: We are working on dates for Anne Newcombe, who will also likely end up as our CR 30b6 representative. In the 
latter regard, please confirm that that your CR 30b6 specification is as indicated In your email below. I don't want to be 
going ahead to get Ms. Newcombe ready to testify on one topic and find out that you want to add others. We will also 
start working on date for Dr. Copa_ss; how much time do you anticipate? 

On the flipside, we want to depose AG's step mom. I believe that you offered to set that up. If I misunderstood, please 

1 
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let me know. 

Finally, we probably ought to have CR 26 conference on the Loudon/Smith issue. I'd like to be clear on your position 
regarding the cardiologists who came to the ED or were consulted by the ED staff at Harborview on 4/2/08. To me, your 

letter of February 22 is a little vague on that topic. 

Mike 

Michael Madden 
Bennett Bigelow & Leedom, P.S. 
1700 Seventh Ave. Suite 1900 
Seattle, WA 98101 
T: 206-622-5511 
F: 206-622-8986 
www.bbllaw.com 

CONFIDENTIALITY NOTICE 

The contents of this message may be protected by the attorney-client privilege, work product doctrine or other 
applicable protection. If you are not the intended recipient, any dissemination, distribution or copying is strictly 
prohibited. If you think that you have received this email message in error, please notify the sender via email or 
telephone at (206) 622-5511. 

From: Tom Golden [mailto:trg@medilaw.com] 
Sent: Tuesday, May 03, 2011 9:35AM 
To: Mike Madden 
Cc: mka@malli.medilaw.com 
Subject: Re: Glover depositions 

Mike: Dr. Copass was to have had a meeting with Mr. Gizaw. Also. As head of the Emergency Department, Dr. Copass is 
most certainly a speaking agent on policies and procedures of the emergency department, any decision not to 
implement a chest pain protocol and EKG issues. Please advise on the status of the requested depositions. Tom 
Golden 

On 4/28/1112:20 PM, "Mike Madden" <mmadden@bbllaw.com> wrote: 
And why would Dr. Copass have any relevant knowledge? 

Michael Madden 
Bennett Bigelow & Leedom, P.S. 
1700 Seventh Ave. Suite 1900 
Seattle, WA 98101 
T: 206-622-5511 
F: 206-622-8986 

www.bbllaw.com <www.bbllaw.com> 

CONFIDENTIALITY NOTICE 

The contents of this message may be protected by the attorney-client privilege, work product doctrine or other 
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applicable protection. If you are not the intended recipient, any dissemination, distribution or copying is strictly 
prohibited. If you think that you have received this email message in error, please notify the sender via email or 
telephone at (206) 622-5511. 

From: Tom Golden [mailto:trg@medllaw.com] 
Sent: Wednesday, April27, 201111:44 AM 
To: Mike Madden 
Cc: Michelle K. Apodaca 
Subject: Glover depositions 

Mike: J:or the next round of depositions, I would like to take the depositions of Dr. Copass, Ann Newcomb and a CR 
30(b))6) designee regarding te taking, reading, overreading and preservation of an EKG in 2008. Please let me know 
when you have dates. Tom 
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SUPERlORCOURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF WHATCOM 

MARC YOUNGS, 

Plaintiff, 

v. 

PEACEHEALTH, a Washington corporation 
d/b/a PEACEHEALTH ST. JOSEPH 
MED1CAL CENTER and d/b/a 
PEACEHEAL Til MEDICAL GROUP, and 
UNKNOWN JOHN DOES, 

Defendants. 

CAUSE NO. 10-2-03230-1. 

~J 

ORDER 

This matter came before the Court upon Plaintiff's Motion for Certification of Order 

for Discretionary Review pursuant to RAP 2.3(b)(4). In reviewing the motion, the Court has 

considered; 

1. Plaintiff's Motion for Certification of Order for Discretionary Review; 

2. 

3. 

4. 

26 The Court hereby FINDS as follows: 

-{:EROF\Ml:BJY] ORDER- 1 LUVERA1 lJARNE:Tf1 8RINDL£Y, 
BtNINCE.R & CUNNING11A1.1 . 

ATTORN~YSAT LAW 

670(} 8,\Nl( Of AI\H':.RICA TOWER 
701 FIFTH AVE:NUt 

S£ATIL£1 W,\SHHIGTON 98104 
(206) 467-6090 
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a'AJ) 1; j rfJ 1 ~ OtJ/1 
Court's March 25, 2011. order4grantih Defendant's Motion for 1. The 

Reconsideration involves a controlling issue of law as to which there is substantial ground 

for a difference of opinion. There is no Washington authority addressing the specific issue 

of whether the n1le ln Loudon 11. Mhyre prohibiting defense counsel from engaging in ex 

parte contact with a plaintiff's nonparty treating physicians applies to treating physicians 

employed by the defendant. The question is .therefore one of. first impressioa requiring 

resolution by the appellate courts; 

i . Immediate review of the order and resolution of this issue will materially 

advance the ultimate termit).ation of this litigation. 

Thl'l Comt ooing fully apprised, it is hereby ORDERED, ADJUDGED AND 

DECREED that Plaintiff's Motion for Certification of Order for Discretionary Review is 

GRANTED. 

Presented by: 

[PROPOSED] ORDER- 1 l..lJVE:RA, BARNtTI, 8RJNDL£Y. 
B&NINGEJI. & CUNNINGUM1 

ATTORNEYS AT LAW 

6700 lJAHI( OF AMERICA TOWER 
701 FIFTII AVENUE 

SrATILt, WASlllNCTON 98104 
(206) 167-6090 
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Presented by: 

JOHNSON, GRAFFE, KEAY, 
MONIZ & WICK, LLP 

By/~-~ 
John C. Graffe, WSBA #11835 
Heath S. Fox, WSBA #Z9506 

Attorneys for Defendant Peace Health 

Approved as to form and notice of presentation waived: 

. ·· LUVERA, BARNETT, BRINDLEY, 
BENNINGER & CUNNINGHAM 

By: 
'Jo~e~I~D~.~C~u~n~ni~~m-,'w~s~B~A~#~55~8~6~----
Andrew Hoyal, WSBA #21349 

Attorneys for Plaintiff Marc Youngs 

AMENDED ORDER GRANTING MOTION FOR 

RECONSIPERATION - 3 

JOHNSON, G11AFFE, 
KEAY. MONIZ &WICK, LLP 

ATIORNE'iS N<D CoUNSElOf\5 AT lAW 
925 FouRnl Av<NU<, Surre 2300 

SEAmE, WASHINGTOt198104 
PHONE (206) 223-<!nO 

FACSIMILI' (206) 386·7344 
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BENNETT BIGELOW 
& LEEDOM 

IN THE COURI OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

WILLIAM JACOBUS, individually and 
as Guardiom of ELLEN JACOBUS, 
a minor, 

Respondent, 

v. 

) 
) 
) 
) 
) 
J 
) 
) 

ERIC KRAUS, M.D., and. STATE OF· ) 
WASHINGTON d/b/a UNIVERSI1Y OF ) 
WASHINGTON, JOHN DOES 1-50, ) 

Petitioners. 
) 
) 

No. 63346-5-1 

COMMISSIONER'S RULING 
DENYING DISCRETIONARY 
REVIEW . . 

In this medical malpractice action brought by plaintiff William Jacobus ~gainst 

defendants the Universijy of Washington, Dr. Eric Kraus and other treating physicians 

(the University), the University seeks discretionary ·review of a trhoil court protective order ·.,~ 

tl:lat prohibits defense counsel from ex parte contact with Jacobus' treating physicians 

other than Dr. Kraus and two others and permits plaintiffs counsel to have ex parte 

contact with any of Jacobus' treating physicians other"than Dr. Kraus and two others. 

For the reasons stated belpw, review Is denied. 

In J~muary 2008, Jacobus filed a medical malpractice complaint against Dr. Eric· 

Kraus, a physician employed by the University, and John Does 1-50, identified as . 

individuals who provided health care to Jacobus. The complaint alleges that Dr. Kraus 

failed to properly manage the administratio.n of an anti-epileptic drug, Lamictal, and 
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Commissioner's Ruling 
No. 63346-5-112 · 

tl)ereby caused Jacob.us to have a severe reaction called Stevens-Johnson SyndrQme. 

Jacobus further alleges that the l)niversity Is liable for. the acts of the unnamed 

individuals. As the case progressed, two resident physicians, Dr. Lyu~mila .Petruk and 

Dr. _James Crew, were named as defendants. Jacobus asserts that he is seeking 

damages for all.lnjuries resulting from the alleged.negligence, Including any subsequent 

malpractice related to the negligence.1 

Jacobus has rece.ived extensive treatment wi)hin the University health care 
. . . . 

system, including University of Washington Medical Ce~ter and Harborview Medical 

Center, before, during, and after the episode that is tne. focus of the lawsuit. In his 

witness disclosure, Jacobus identified approximately 23o.·university-affiliated health 

care providers whom· he reserved the right to call as witnesses. A dispute arose as to 

ex parte contact with the.se providers. Jacobus took the position that under Louden v: 

Mhyre, 110 Wn,Zd 675, 756 P.Zd 13B (198~). defense counsel could have no ex parte . . . 
contact with any treating health. care provider listed as a potential witness except the 

. . 

"targeted" physicians, Drs. Kr.aus, Petruk, and Cre-.y. Jacobus also took the position 
. . . ; . . \ 

that under Wright v. Group Health Hospital, 103 Wn.2d 192,691 P.Zd 564 (1964), his 

counsel could have ex parte contact with any of the Unlversity-Elffillated health care 

providers except Drs. Kraus, Petruk, and Crew. 

The University took the position that it should be allowed to speak dir<;lctly with· 

University employed treatment providers other th~n Drs. Kraus, Petruk and Crew, 

especially those whose testimony may involve issues regarding causation and liability. 

in an apparent. attempt to narrow. the controversy, the Universi\Y provided a list of 1-7 

1 Plaintiff's Motion for Protective Order. 

2 
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such Individuals, which includes attending physicians who treated Jacobus, as well as· 

those holding administrative positions such as the Director of Emergency Medicine and 

the Chair of the Department of Rehabilitation Medicine and Chief of Rehabllilat.ion 

Medicine 111 Harborview. The University also took the position that Jacobus' counsel· 

should be prohibited from having ex parte contact with hospital employee physicians 

and residents. 

Jacobus sought a protective order, which.th~ trial court granted: 

1. Defense counsel is prohibited from ex parte contact, directly or 
indirectly, with. ariy of plaintiff William Jacobus' treating physicians 

. other than Dr. Eric Kraus, Dr. Lyudmila Petruk, and Dr. James 
Crew.. · 

3. Plaintiffs' counsel are permitted ex parte contact with any of-plaintiff. 
William Jacobus' treating physiCiar]s other than Dr. Eric Krall~?, Dr. · 
Ly~dmila Petruk, and Dr. James Crew PI . · · ·'·\ ... · 

.The University seeks discretionary review under RAP 2.3(b); probable error that. 

substantially .alters the status quo or substantially limits it~ freedom to act. Bl)th parties 

renew the arguments they made below. 

Regarding paragraph 1 of the order, ·the University argues that the trial court 

commltted probable error in prohibiting defense· counsel from havfng direct contact with. 
. . 

its employees who are nonparty treating physicians. The University argues th.at the rule 

in Louden, which prohibits defense counsel from engaging in ex parte contact with a 

plaintifFs physicians, is not an absolute bar on such contact; that the considerations 

2 Paragraph 2 of the order, which required defense counsel to provide a list of all 
Jacobus' treating physicians with whom defense counsel had had contact, is not at 
issue. 

3 
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underlyil:)g Louden are absent in this c0r1text; that both HIPM3 and the Washington . · 

Health Care Information Ad. allow disclosure of health care._information about a· patient 

without the patient's authorization to any person who requires .the Information to provide . . 

legal services to a health care provider or facility; that these statutes continue to require 
. . 

appropriate confidentiality and prohibit unauthorized use of patient information; that · 

cowts in other jurisdictions permit defense counsel to communicate V~ilh their employed 

physicians in cases like this;5 and that a blanket prohibition runs afoul ·of other interests, 

including interfering with the ordinary functions of t.Jniversity·counsel. 

: Jacobus argues that Louden is··and has been for more than twenty. years an 

absolute bar on ex pa,rte contact between defense counsel and treating. physicians; that· 
. . 

. the policies underlying Louden remain true in this context: that the University overstates 

the problem be~ause"it is not prohibited from contact with treating physicians, but· is only 

limited to having contact through formal discovery; that the law that provides the most 

protection for patient privacy prevails and that Louden therefore prevails oyer HIPAA; 

that Louden does not conflict with the Washington Health Care lnfolTl'latlon Act; that the 

out of state cases are not helpful_ because they rely on specific state statutes; and that 

the trial court order does not purport to interfere with the University's ordinary. risk 

management activities outside of this case . 

. 
3 Health insurance Portability and Accountability Act, 29 U.S.C. 1181 et seq. 
4 Washington Health Care Information Act, RCW 70.02.050(b)(b). · 
5 See,·~. Burgerv. Lutheran Gen. Hosp., 198 ill.2d ;21,759 N.E.2d 533 (2001); 

Estate of Stephens ex rei. Clark v. Galen Health Care, Inc., 911 So.2d 277 (Fl. App. 2 
Dist. zoos): · 

4 
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In short, the parties dispute the reach of Louden. I am not persuaded by 

Jacobus' argument that the University's position necessarily requires overruling Louden, 

and I am persuaded that this case Involves multiple circumstances not p~ese_nt or 

considered in Loud.en, including an Institutional health care provider defendant, treating 

physicians whose conduct is not" at issue but who are employed by the defendant 

institutional heatth care provider, and the impact of HIPAA as well as Washington 

·statutes. 6 Having said that, in light of current Washington case law, I cannot conclude 

that the'trial court order.prohibiting defense counsel from having ex parte contact with 

Jacobus' treating physicians is probable error. 

Regarding paragraph 3 of the protection order, the University contends that the 

trial court committe(! probable error in allowing Jacobus' counsel 'to have ex parte 

contact with any of plaintiff William Jacobus' many treat!ng physicians other thEm Drs. 

·Kraus, PetrUk, and Crew because those treating physicians may be speaking agents:for 

the University and Wright prohibits counsel from contacting an opponent's employees 

who are managing or speaking agents for the employer. Jacobus contends that there 

was no error'because the University failed to present any evidence as to the speaking 

authority of any particular treating health care provider. Jacobus also asserts that the 

trial court order has little practiyal affect becau'se. the treating health care providers are 

now represented by independent counsel and Jacobus has complied with independent 

counsel's request that all contact with these treating heatth care providers be through 

counsel. 

6 This case also includes the additional gloss that the Attomey General 
represents the named defendants as well as the University's employees and residents. 

5 
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Wright is a medical malpractice case brought by a plaintiff against Group Health 

Hospit~l and an individual physician employed by Group Health. The plaintiff sought to 

have direct ex parte contact with nurses and other health care providers employed by 

the hospital. The court noted tnat the plaintiff sought to int(:liview hospital employees to 

discover facts incident to the alleged malpractice, not privileged communications. Thus, 

the attorney-client privilege did not b~r plaintiffs attorney from the interviews. Wright, 

103 Wn.2d at 195. The question before the court was to determine which of the 

hospital's health care providers should be protected from approach by adverse counsel. 

Wright, 103 .Wn.2d at 197. 'The court c<included that plaintiffs counsel was prohlbitt)d 

from ex parte c;;ontact with only those hospital employees who have managing authority · 
' . . .• 

sufficient to give the in the right to.speak. for and bind the hospital, noting that this , 

'"managing-speaking' agent tesr is a flexible on~ to be applied to the. circumstances of 

. each case .. Wright, 103 Wn.2d ·at 201-'-02. The court also limited its decision: 'This 

opinion shall not be con~trued In any manner ... so as to require an employee of a 

corporation to meet.ex p~rte with adverse counsel. We hold only that a corporate party, 

or Its counsel, may not prohibit its nonspeakingimanaglng agent employees from 

meeting with adverse counsel." Wright, 103 Wn.2d at 203. 

To the extent the trial court otder allows Jacobus' counsel to hiwe ex parte 

contact with any and all treating physicians other than Drs. KrqUS, Petruk, and Crew 

without any consideration of whether some of the treating physicians are 

speaking/managing agents of the hospital, It appears to qe probable error. But at this 

point It also appears that the order does not sufficiently alter the status quo or limit the 

University's freedom to act so as to call for Interlocutory review. 
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The University argues that the issues it raises are .recurring and affect every 

hospital in the state. The court in Wright·and especially Louden sought to balance the 

burdens o! formal discovery ~lth the problems inherent in ex parte contact. See Wright, 

103 Wn.2d at 6Tl. The effect of the protective order here is troubling. I am pel"lluaded 

that the case presents issues that appear to warrant appellate review, but I am not 

persuaded that it is essential they be decided on interlocutory review in this case. The 

discovery cutoff qf May 26, 2009 has· passed, and trlaf is scheduled to commence July 
. . 

13, 2009, although the parties agree that it may be continued if the trial judge Is · · 

unavailable. At this point it appears that review from a final judgment is adequate. See 

· Scavenius v: Manchester Port Dist., ~ Wn. App. 126, 127, 467 P.2d 372 (1970) (remedy 

by appeal from a final judgment is g~nerally adequate and the. court discourages. 

·piecemeal review). 

Now, therefore, itis · 
. . 

ORDERED that discretionary review is denied; 
.. 1~·. . 

· Done this _I{_"' day of June, 2009. : 

Court Commissioner 
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THE HONORABLE RlCHARD. EADIE 

HEARING DATE: JUNE 16,2011 AT 8:30AM 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

AOLANI E. GLOVER, a single individual, 

Plaintiff, 

v. 
STATE OF WASHINGTON d/b/a 
HARBORVTEW MEDICAL CENTER; and 
LULU M. GIZAW, PA-C, 

Defendants. 

NO. 10-2-35124-8 

AMENDED MEMORANDUM IN 
OPPOSITION TO DEFENDANTS' 
MOTION FOR PROTECTIVE ORDER 

I. COUNTERSTATEMENT OF lSSUE BEFORE THE COURT 

The issue before this court is whether the unambiguous rule that defense counsel may not 

have ex parte contact with a non-party treating physician established in Loudon v. Mhyre, 110 Wn.2d 

675,676,756 P.2 183, 189 (1988), and most recently Smith v. Orthopedics International, 170 Wn.2d 

659 (2010), is a nullity just because a treating physician is an employee at another institution operated 

by the corporate defendan!. 

In resolving this issue, this issue concerns only subsequent UWMC physicians whose care 

does not give rise to any liability. This fact is undisputed. 

II. SUMMARY OF ARGUMENT 

Aolani Glover contends that HMC was negligent in the delayed diagnosis of her cardiac 

condition because of the. over five hour delay in being seen by a physician assistant and/or physician 

and that this five hour delay was further exacerbated by the negligent diagnosis when finally seen by 

AMENDED MEMORANDUM IN OPPOSITION TO 
DEFENDANTS' MOTION FOR PROTECTIVE 
()RDER- 1 of 12 
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Lulu Gizaw, PA-C. All total, Ms; Glover was at the HMC Emergency Departmentfor approximately 

eight hours (11:00-19:00) before Aolani's evolving cardiac condition was first recognized. This 

delay prevented early and controlled intervention to prevent the subsequent massive right-sided heart 

damage, kidney damage and also the proximate cause of her subsequent heart transplant. 

At no time has Aolani Glover ever alleged any negligent medical care at any other institutions 

or at any other time than that occurring at HMC on April 2, 2008. Aolani Glover has never alleged 

any negligence against UWMC or it's physicians who cared for her beginning August 5, 2008, and 

who have continuously cared for her in both inpatient and outpatient settings and. continue to do so 

.presently. The named ~efendants in this action are the State of Washington d/b/a Harborview 

Medical Center and Lulu Gizaw, PA-C. Nevertheless, defense counsel erroneously argues· that he is 

legally entitled to have ex parte con_tact with any and all of Aolani Glover's nonparty treating UWMC 

physician as well as any other RCW 7.70 healthcare providers within the University of Washington· 

Medical system because of a purported attorney- client privilege. Defendant's Motion, p. 6, line 14-

16. This argument is a clear subterfuge to nullify the unambiguous principles .and public policy of 

Loudo~ v. Mhyre, 110 Wn.2d 675,756 P.2d 138 (1988) and Smith v. Ortho~ics International, 170 

Wn.2d 659 (2010) prohibiting defense counsel from having any direct or indirect ex parte contact 

with a patient's treating physician. Any decision by this court recognizing that a patient suing a 

HMC physician or the institution itself for a specific negligent event creates, as a matter of law, an 

attorney-client relationship between defense counsel and the named defendant to every single person 

within the University of Washington medical system effectively nullifies Loudon and Smith and 

further allows the defense to convert treating physicians into expert witnesses against their own 

patients. 

A denial of defendant's motion for a protective orde·r does not impair counsel's ability to 

defend their client. Any questions that they wish to ask of Aolani's treating physician in a 

AMENDED MEMORANDUM IN OPPOSITION TO 
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confidential ex parte situation, they can ask in a deposition and counsel can consult with transplant 

centers across the country for forensic expert witnesses, just as Ms, Glover must do. Granting the 

protective order would fundamentally prejudice Aolarii Glover's right to a fair trial. Justice Charles 

W. Johnston recognized the prejudicial impact of utilizing a treating physician as a defense expert 

witness: 

Such testimony can wreak havoc with a plaintiff's case and possibly 
sound its death knell. The prejudicial impact of a treating physician's 
adverse expert testimony almost always outweighs the probative· 
value of the testimony. 

Carson v. Fine, 123 Wn.2d 206,234,867 P.2d610 (1994). 

(J. Johnson, dissent). 

Beginning with Loudon 33 years ago and through it's progeny, and most recently the 

Supreme Court opinion in Smith; our Supreme Comt.and Court of Appeals have never recognized 

any exceptions to the strict prohibition by defense·counsel against defense counsel having indirect or 

direct ex parte contact with a patients treating physician. 

III. ONE ADDITIONAL WASHINGTON STATE SUPERIOR COURT CASE HAS 
ADDESSED THIS ISSUE BESIDES .,A CO BUS AND YOUNGS 

Defense counsel correctly states this issue did arise in Jacobus v. Krause, King County Cause 

08-2-09749-5, in which discretionary review was denied as well as Youngs v. PeachHealth, 

Whatcom County Cause No. 10-2-03230-1. The Court of Appeals Division l granted discretionary 

review in Youngs .. see Golden Declaration. In addition to these two cases, there is a third case, 

Small v. PeachHealth d/b/a St. Joseph Hospital, Whatcom County Cause No. 10-2-01077-3, in which. 

23 the Honorable Iria Uhrig denied defendant's motion to allow ex parte contact. See Golden 

24 Declaration. 

25 IV. APPLICABLE LAW 

26 
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A • LOUDON UNAMBIGUOUSLY STATES THAT A DEFENSE COUNSEL MAY NOT, 
AS A MATTER OF PUBLIC POLICY, HAVE EX PARTE CONTACT WITH A 
PLAINTIFF'S TREATING PHYSICIAN, EVEN THOUGH PATIENT-PHYSICIAN 
PRIVILEGE WAS WAIVED. 

In a unanimous decision, our Supreme Court stated: 

We hold that the defense counsel may not engage in ex parte contact, 
but is limited to the formal discovery methods provided by court rule. 

Loudon. at 676. The Supreme Court did not recognize or consider there to be an exceptions to 

this rule. Smith and Loudon are clear that prohibition on ex parte contact applies to all "non-party" 

treating physicians. In a key paragraph summarizing the holding in Loudon, and identifying· the 

situation to which Loudon applies, Smith court states: 

In Loudon, we established the rule that in a personal injury action,· 
"defense counsel may not engage in ex patte contacts with a 
plaintiff's physicians." Loudon, 110 Wash.2d at 682, 756 P:2d 138. 
Underlying our decision was a concern for protecting the physician­
patient privilege. Consistent with that notion, we determined that a 
plaintiff's waiver of the privilege does not authorize ex parte contact 
with a plaintiff's nollparty treating physician. In limiting contact 
between defense counsel and a plaintiff's nonparty treating · 
physicians to the formal discovery methods proyided by court rule,. 
we indicated that "the burden placed on defendants by having to use 
formal discovery is outweighed by the problems inherent in ex parte 
contact." lQ.. At 667,756 P.2d 138. We rejected the argument that 
requiring defense counsel · to utilize formal discovery when 
communicating with a nonparty treating physician unfairly adds to . 
.the cost of litigation and "gives plaintiffs a tactical advantage by 
enabling them to monitor the defendants' case preparation." 

Smith at 665 (emphasis added). 

The Smith court also recognized the importance of prohibiting defense ex parte contact with 

treating physicians, and especially so in medical negligence actions: 

Com1s have recognized that, in the past, permitting "ex parte contacts 
with an adversary's treating physician may have been a valuable tool 
in the arsenal of savvy counsel. The element of surprise could lead to 
case altering, if not for case dispositive results." Law v. Zuckerman, 
307 F.Supp.2d. 705,711 (D.Md.2004) (citing Ngo v Standard Tolld & 
Equi., Co., 197 F.R.D. 263 (D.Md. 2000)); see also State ex rel. 
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Woytus v. Ruan, 776 S:W.2d 389, 395 (Mo.l989) (acknowledging 
that ex parte contact in medical malpractice cases between defense 
counsel and a .nonparty treating physician creates risks that are 
not generally present in other types of personal injury litigation, 
including the risk of discussing" 'the impact of a jury's award upon a 
physician's professional reputation, the rising cost of malpractice 
insurance premiums, the notion that the treating physician might be 
the next person to be sued,"' amount others (quoting Manion v. 
N.P.W. Med. Ctr. of N.E. Pa., Inc., 676 F.Supp. 585,. 594-95 
(M .D .Pal987))), abrogated on other grounds by Brant v. Pelican, 856 
S.W.2d 658,661 (Mo.l993). 

Smith, at 669 n. 2 (emphasis added). 

Additionally, the Smith court recognized tbar defense ex patte contact transforms a treating 

physician into an expert w~tness advocated for the defense: 

"Furthermore, permitting contact between defense counsel and a 
nonparty treating physician outside the formal discovery ·process 
undermines·the physician's roll as a fact witness because ·during the . 
process the physician would improperly assume a roll akin to that of 
an expert witness for the defense. Fact witness testimony is limited to 

'those opinions or inferences which are (a) rationally 
based on the perception of the witness, (b) helpful to a 
clearer understanding of the witnesses testimony or 
the determination of a fact in issue, and (c) not based 
on scientific, technical, or other special knowledge 
within the scope of rule 701."' 

ER 701. Smith, supra at 668.1 

In the· present case, plaintiff seeks only an order prohibiting ex parte contact with nonparty 

treating physicians. Plaintiff is not suggesting or arguing that the facts and opinions of the UWMC 

treating physicians cannot be obtained. Loudon and Smith specifically provide that such factual 

testimony from treating physicians shall be done thought the discovery process. Loudon at 680.2 

1 See also Peters v. Ballard, 58.WnApp. 921,795 P.2d 1158 (1990) [A treating physician testifies based on 
knowledge and opinions derived solely from factual observation and does not qualify as a CR 26(b)(4)(B) 
"expert.") 
2 We are unconvinced that any hardship caused the defendants by having to use formal discovery procedures 
outweighs the potential risk involved with ex parte interviews. 

AMENDED MEMORANDUM IN OPPOSITION TO 
DEFENDANTS' MOTION FOR PROTECI'IVE 
ORDER- 5 of 12 

0TOI1.0WSKI jOHNSTON MORROW & GOLDEN, PUC 
. A TIORNEYS AT LAW 
298 WINSLOW WAY WEST 

BAINBII.IDGE ISLAND, W A5HING1'0N 98110 
(206) 842·1000: (206) 842·0797 FAX 

APPENDIX 0060 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Had Aolani Glover's follow-up cardiology care and all other. care been provided at Swedish Medical 

Center, there would be no motion before this court and the opinions of treating physicians would be 

elicited by deposition. Continuing the pl"ohibition against ex parte contact by defense counsel ensures 

that both counsel, and more importantly the trial court arid jm:y, will receive untainted and impartial 

testimony from treating phys.icians based solely on their treatment. 

B. THE DEFENDANT SHOULD NOT BE ALLOWED TO EVADE THE HOLDINC'...S OF 
LOUDEN AND SMri'H BY CONTENDING UWMC TREATING PliYSlClANS AND 
HEALTHCARE PROVIDERS ARE SOMEHOW A PARTY TO THE UTIGATJON 

Aolani Glover's subsequent treating physicians at UWMC are not parties to the action when a 

corporation is a defendant. Aolani Glover respectfully submits that if a treating physician is not a 

"party", whether a named party or a person whose conduct give rise to liability, then Loudon and 

Smith must apply. This question of who is a "party" was clearly answered in Wright v. Grouu 

Health, 193 Wn.2d 192,691 P.2 564 (1984), which stated: 

We hold the best interpretation of "party" in litigation involving 
corporations is only those employees who have the legal authority to 
"bind" the corporation in a legal evidentiary sense, i.e., those 
employees who have "speaking authority" for the corporation. 

Id. at 200. 

The Supreme Comt in Wright rejected a claim by Group Health that all of its employees were 

"parties" in a lawsuit brought against the corporation. ld. At 194. Only those employees who are 

speaking agents for the corporation are parties. ld. at 200-201. 

In particular, defense counsel contends that Dr. Larry Dean, Dr. Dan Fishbein and "possibly" 

Dr. Edward Verrier and Dr.' Charles Murray are speaking agents hy virtue of their position in 

management. See Madden declaration, p. 5. These doctors provided care to Aolani Glover within 

their capacity as a direct bealthcare provider. Any testimony from them is limited to their specific 

treatment. 
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Further, there is absolutely no evidence submitted establishing that Drs. Dean, Fishbein, 

Verrier and Murray are presently authorized within their alleged administrated capacity to legally 

bind the State of Washington and Harborview Medical Center in any issue in this case. There is no 

evidence that these UWMC physicians are responsible for or set any Emergency Department policy 

at HMC. These UWMC physicians have neither the administrative position nor day-to-day. 

experience at HMC to be a "speaking agent" to legally bind the defendants. 

In Young v. Group Health, 85 Wn2d 322, 534 P.2d 1349 (1975). The Supreme Court 

allowed the opinion of a Group Health physician on the material facts regarding the risk of a vaginal 

delivery with the fetus in a breech presentation as an ER 801(d)(2) admission against Group Health. 

In Young, the testifying _Physician was also the managing agent for Group Health and participanted in 

the management of Dylan Young's birth. Id. at 337. 3 The admissibility of an agent's admissions are 

dependent upon a finding by the trial curt that the declarant is qualified as an expert within the area to 

which his testimony pertains; that the declarant was a speaking agent for the principal at the time 

when the statement was made, and that the admission is otherwise necessary, reliable and 

trustworthy. Young at 337-338 Koninklijke Luchtvaart Maatschappii N.V. KLIVI v. Tuller, 292 F.2d · 

775 (D.C. Cir. 1961). In the present case, UWMC physicians Dean, Fishbein, Verrier or Murray 

were not involved in Aolani Glover's care at HMC's Emergency Department, nor do they currently 

possess the management authority at HMC- Jet alone UWMC- sufficient to bind the defendants. 

c. AN ATTORNEY-CLIENT RELATIONSHIP DOES NOT EXIST BETWEEN 
DEFENSE COUNSEL AND NONPARTY TREATING PHYSICIANS AND 
OTHER HEALTHCARE PROVIDERS MERELY BECAUSE THE STATE OF 
WASHINGTON JS A MAIN PARTY 

In addition to attempting to characterize four UWMC treating physicians as speaking agents" 

to circumvent Loudon and Smith, defense counsel also argues that "the adherence to Loudon and 
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Smith prohibiting ex parte contact with UWMC healthcare providers "interfere with the attorney-

client relations. between my firm and the University" and "obviates the attorney-client privilege." 

Madden declaration p. 4 para, 6. Defense counsel wishes to make every University physician, nurse, 

therapist, medical technician or any other RCW 70.7 health care provider who cared for Aolani 

Glover at any time, at any location, and for any condition a "clienf' to permit otherwise prohibited ex 

parte contact. This argument was specifically rejected in Wright v. Group Health, 103 Wn.2d 192, 

194, 691 P.2d 564 (1984): 

Group Health argues that as a corporation represented by counsel, its 
current and former employees are "client" of the law firm for 
purposes of the attorney-client privilege .... We disagree. 

I d. at 194. The defense makes no attempt to distinguish Wright and its applicability. 

From it's own information website, the University of Washington Medicine provides medical 

care at HMC, UWMC, Northwest Hospital and Medical Center and multiple neighborhood clinics. 

See Golden declaration. In it's 2009 report to the commtmity, UWMC stated that it had 1,823 

physicians and 4,359 employees. Golden declaration. The defense cannot seriously contend that it 

has over five thousand clients in this action. The· trial court's recognition that a suit against. the 

overarching medical corporation automatically establishes an attorney-client relationship is not 

supported by law and flouts the public policy of Loudon and Smith protecting the interest of patients 

and the .integrity of the adversarial judicial.system. 

The cited case of Sherman v. State, 128 Wn.2d 164,904 P.2d 355 (1995), does not create an 

attorney-client relationship as to all cotpoiate employees. In Sherman, the underlying facts did not 

involve ·a medical negligence case or ex parte contact with treating physicians. The case involved a 

resident anesthesiologist who was terminated for diversion and use of drugs and then sought 

3 "The plaintiff argues that Dr. Malan was the managing agent for Group Health". 
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damages. Id. At 176. In Sherman, the anesthesiologist contended an attorney-client relationship 

existed between himself and the state attorney general's office representing the University that 

required disqualification of the entire Attorney General's office. The Supreme Court held there was 

no basis for a subjective belief that Dr. Sherman and the AAG had an attorney-client relationship. Id. 

at 190. 

From the Sherman decision, defense counsel in this case seizes upon the following language 

as authority for extending his attorney-client relationship to every employee within the University of 

Washington medical system: 

In arguing that an attorney-clieut relationship was formed, Dr. 
Sherman relies almost entirely on the fact that the memorandum was 
headed "CONFIDENTIAL - ATTORNEY CLIENT PRIVILEGE 
AND WORK PRODUCT." (Clerk's Papers at 5430. However, the 
only reasonable interpretation of these works in this context is that 
correspondence between an attorney for a corporate entity and that 
entity's employees is subject to the attorney-client privilege of the 
corporate entity. See Urdohn Co. v. United States, 449 U.S. 383,394-
95,101 S. Ct. 677,66L. Ed.2d 584 (1981) 

Sherman at 190 (emphasis added). 

In Sherman, the refetenced attorney-client privilege in this wrongful termination action 

existed between the University of Washington administrative personnel involved in the termination 

and who were also being sued in their individual capacity. In Sherman, there was no issue of whether 

the attorney-client relationship extended beyond the actual participants in the termination and to 

every single University employee. Aolani Glovet' has neve1· contended that Mr. Madden has ever 

represented her interest nor bas she sought his disqualification. Sherman does not establish that a 

medical negligence action arising out of a single discrete incident at HMC creates by operation of law 

an attorney-client relationship will all 1,823 or more physicians and over 4,000 additional employees. 

The absurd result of such a ruling would allow Mr. Madden to speak with every physician, nurse or 

therapist who ha$ ever seen Aolani Glover, either as an inpatient or an outpatient as a neighborhood 
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clinic for whatever reason, and Ms. Glover would never be aware of such ex parte contact. 

D. GRANTING DEFENDANTS PROTECTIVE ORER WOULD RESULT IN 
·EXTREME AND IRREVERSABLE PREDJUDICE TO AOLANI GLOVER 
WHILE l>ENIAL OF THE MOTION FOR. PROTECTIVE ORDER DOES 
NOT IMP ARE A DEFENDANTS' ABILITY TO DEFEND ITSELF. 

Granting of the defendant's Motion for Protective Order necessarily hinges upon the finding 

of an expansive definition an attorney-client relationship not withstanding its conflict with :wrighj;. 

The practical results of such an order would absolutely prevent any medical negligence plaintiff from 

establishing the requisite prejudice from potential ex parte contact. All treating provider ex parte 

contacts would be cloaked within the attorney-client relationships and the patient would be unable to 

present to the trial court evidence of actual prejudice from ex parte contact. See Smith, §Jll!.ffi at 672. 

There will be no record of what was said in these conversations. Future testimony will be shaped by 

ex patte communication and when heard by the trial court and jury, and cannot be remedied. Lill!Q.Qn 

and Smith establish a prophylactic rule. The rule is d~signed to prevent ha.rm from ex parte contact 

from occurring in the first place. ·Attempting to engage in ex parte communication with a treating 

physician under the guise attorney-client relationship is merely another end-run around Loudon. 

Defense counsel cannot accomplish indirectly what they cannot accomplish directly. Smith at 668-

669. 

E. RCW 70.02.050(l)(B) AND FEDERAL LAW DO NOT OVERRULE LOUDON 
AND SMITH 

RCW 70.02.050(1)(b) does recognize the unauthorized disclosure of patient information for 

legal purposes but such disclosure of medical records is done by subpoena with notice to the patient. 

This statute does not permit ex parte contact with treating physician. 

RCW 70.02.050 was enacted in 1998 ~ ten years after the Supreme Court established the 

Loudon rule. There is no reference .that this statute was intended to abrogate or create an exception to 

Loudon. Second, the title to RCW 70.02 pertains to medical records information, not ~x parte 
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discussions. Third, the term "legal" with RCW 70.02.050(1)(b) i·s not defined. The logical 

interpretation is that medical records can be obtained in legal proceedings pursuant to statutory 

provisions. The term 'legal" must be narrowly and logically construed within the meaning of the 

statute and not be considered an exception to Loudon and Smith to help the overall legal defense of 

the legal institution. Finally, RCW 70.02 requires notice to the patient of any compulsory effort to 

obtain medical records, and then only by subpoena and deposition. An interpretation of RCW 

70.02.050(1)(b), which would allow ex parte contact with treating physicians must be rejected. 

Likewise, any suggestion that federal law, such as Health Insurance Portability and 

Accountability Act (HIPAA) provides separate basis for allowing defense counsel ex parte contact 

with the treating physician is misplaced. In Moreland v. Austin, 284, Ga. 730,670 S.E.2d 68 (2008). 
. . 

The Georgia Supreme Court recognized that HIPAA preempts prior Georgia law which allowed ex 

parte communication between defense counsel and plaintiff's treating physicians and recognized that 

HIPAA affords patients more control over theLr medical information when in comes to informal 

contacts between litigants and physicians. Moreland at 670 S.E.2d 71. A copy of Moreland is· 

provided. See Golden declaration. 

Thus, to the extent that HIPAA may be an issue, it is consist?nt with Loudon and Smith rather 

than creating an exception to established state law. 

F. THE GRAN'TING OF THE PROTECTIVE ORDER PLACES TREATING 
PHYSICIANS IN A CONFLICT OF INTEREST SITUATION 

The protective order sought ignores the conflict situation presented to physicians if defense 

counsel were allowed to have ex parte contact with treating physicians. Aolani Glover continues to 

receive cardiology specialty care, hospitalizations and out patiwt care at UWMC and a neighborhood 

clinic. Aolani Glover has not had any care, either inpatient or outpatient, ·at HMC other than her 

April 2-5, 2008 care. Aolani 's current care providers may be required to confer with defense counsel 
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anytime Aolani seeks needed medical care. There is a fiduciary duty between the physician and 

patient. Hunter v. Brown, 4 Wn.App. 899,905,484 P.2d 1162 (1971) ['The physician-patient 

relationship is of a fiduCiary character"]. While the fiduciary physician-patient relationship does not 

prohibit a physician from giving potentially adverse testimony against his/her patients, Carson v. 

Fine, 123 Wn2d 206,267 P.2d 610 (1994) the physician is his testimony must not become an 

advocate or partisan in the legal proceeding. Carson at 218. Questions ·arise 'that if the protective 

order. is granted whether physicians would be advised and/or allowed independent counsel to discuss 

their proper role as a treating physician in the litigation? Can the physician be compelled to 

participate in ex parte contacts? The risk of prejudice and harm to the patient is too great and the 

treating physician must not be placed in this untenable position. 

CONCLUSION . 

For the forgoing reay6'us, the motion for protective.order must be denied. 

DATED this _LS_ d day of June, 2011. 

~~ZM~Z(;::_ 
Thomas R. Golden, WSBA If 11040 
Attorneys for Plaintiff 
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THE HONORABLE RicHARD EADIE 
HEARING DATE: JUNE 16,2011 AT 8:30AM 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

AOLANI E. GLOVER, a single individual, 

Plaintiff, 

v. 

STATE OF WASHINGTON d/b/a 
HARBORVIEW MEDICA~ CENTER; and 
LULU M. GIZAW,PA"C, 

Defendants. 

NO. 10-2-35124-8 

AMENDED DECLARATION OF 
COUNSEL IN OPPOSJTION TO 
DEFENDANTS' MOTION FOR 
PROTECTIVE ORDER 

I, Thomas R. Golden, hereby declare under penalty of law: that he is of attorneys for 

plaintiff Aolani Glover and makes this declaration base upon his own personal knowledge and 

information. 

Attached and incorporated herein as Exhibit 1 is a true and correct copy of excerpted 

Err1ergency Department medical records from Aolani Glover's April 2, 2008, admission to 

Hru·borview Medical Center. 

Attached and incorporated herein as Exhibit 2 is a copy of a record prepared by 

Harborview Medical Center Physician's Assistant Lulu Gizaw. Their document is also Exhibit 2 

to Mr. Gizaw's deposition. This exhibit is not a true and correct copy of the original hand 

written Emergency Room Record. Mr. Gizaw acknowledges that he shredded and/or destroyed 

his original Emergency Room record in the evening hours of April 2, 2008. Also attached as 
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part of Exhibit 2 (Exhibit 3 for Gizaw deposition) is Mr. Gizaw~s AprillO, 2008, medical record 

entry acknowledging the creation of a replacement document. 

Attached as Exhibit 3 are true and correct copies of deposition excerpts of Ms. Aolani 

Glover, pages 17, 23,26, 32, 33, 34. 

Attached as Exhibit 4 are true and correct copies of portions of University of Washington 

(UW Medicine) website, including sections regarding UW physicians, University of Washington 
,, 

Medical Center, Northwest Hospital and Medical Center and UW Neighborhood Clinics. 

Attached as Exhib).t 5 are true and correct copies of deposition excerpts of Lulu Gizaw, 

PA-C pages 40,77 and deposition Exhibits 4, 5 and 6. 

Attached as Exhibit 6 are true and correct copies of deposition excerj>ts of AJ.ice 

Brownstein, M.D., pages 40,41, 51. 

Attached as Exhibit 7 is·a true and correct copy of HMC medical records discharge 

summary. · 

Attached as Exhibit 8 are true and correct copies of the admission note of Aolani Glover 

fromUWMC. 

Attached as Exhibit 9 are true and co~rect copy of Whatcom County trial court order in 

Small and the Youngs v. PeaceHealth Order granting discretionary review. 

Attached as Exhibit 10 is a true and correct copy of Moreland v. Austin, 284 Ga. 730 

(2008). 

These medical records and deposition excerpts establish that Aolani Glover arrived at 

Harborview Medical Center at approximately 11:00 am a.nd proceeded to the Emergency 

Depa1tment. She advised HMC of chest pains. Aolani Glover waited 111 hours before she was 
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even registered. HMC patient registration records confirm a registration time of 12:34 pm. 

Aolani Glover was directed to wait and was not taken from the waiting room until 15:12 hours. 

Aolani Glover was not taken.to an exainining room, but placed on a gurney in a hallway where· 

she waited at least another hour before being seen by defendant Physician Assistant Lulu Gizaw. 

Initial blood work and electrocardiogram were ordered as part of an initial treatment plan. The 

blood test included testing for Troponin; which a complex of proteitis which are integral to the 

contraction of cardiac muscles. Troponin levels are used to test for heart disorders, including 

myocardial infarction. 16:43 hours, laboratory results of the first set of cardiac enzymes were 

available and indicated a Troponin-I level of 5.89 ng/ml. The HMC laboratory normal reference 

range is < .40 ng/ml. The 'HMC laboratory report indicates that a Troponin-I of 0.40 ng/ml or 

greater is probable myocardial infarction. 

This elevated Troponin level requires immediate cardiac consultation and is indicative of 

cardiac muscle damage. Notwithstanding the abnormal Troponin-1 level, Defendant Gizaw 

discharged Aolani Glover at an unknovyn Ume, believed to be approximately 18:30 hours. 

Aolani was advised that she was not having a cardiac event and that she was probably 

experiencing stress. Mr. Gizaw's purported explanation of Ms. Glover's premature and 

inappropriate discharge is that he reviewed another patient's laboratory test results, including 

Troponin levels, and wrote them on Aolani Glover's original Emergency Room Record. The lab 

values of this purported unknown patient were supposedly normal. Regardless of the credibility 

of Mr. Gizaw's explanation, it is undisputed that he did not ever review Aolani Glover's 

laboratory test prior to discharge. 
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Mr. Gizaw found Aolani and her father at the outpatient pharmacy and urgently l'equested 

that Aolani return to the Emergency Department. Upon her return to the Emergency 

Department, Aolani was reexamined, and at 19:20 hours there was a redraw of blood for cardiac 

enzymes. The second Troponin level increased four fold to 24.58 ng/ml. 

At 21:22 hours, Aolani Glover was taken to the HMC Cardiac Catheterization 

Room, where it was first discovered that Aolani Glover had been experiencing a right coronary 

artery dissection. Upon admission to the cardiac catheterization room, Aolani Glover still had 

good vital signs but quickly experienced multiple cardiac arrests requiring cardiopulmonary 

resuscitation (CPR), cardioversion (electric shock) and placement of a balloon pump to maintain 

blood pressure. The HMC interventional cardiologists were never able to successfully stent the 

right pulmonary artery and reintroduce blood flow through the right coronary artery. Aolani 

Glover's critical medical conditions included 1) cardiogenic shock; 2) right coron:;~ry· artery 

dissection, unsuccessfully stented; 3) acute respiratory distress syndrome; 4) ventilator assisted 

pneumonia; and 5) acute renal failure. On April 5, 2008, Aolani Glover was transferred to the 

University of Washington Medical Center (UWMC) in critical condition with multi-organ system 

failure and for consideration of possible heart transplant. Aolani remained hospitalized at 

UWMC until April 22, 2008. A subsequent dissection in a left coronary artery required 

hospitalization at UWMC on May 6, 2008. Aolani underwent a heart transplant on June 27, 2008 

atUWMC. 

It is plaintiff's liability theory that Harborview Medical Center was negligent in failing to 

timely diagnose her cardiac condition and that the five-hour delay was compounded by the 

negligent diagnosis of Physician Assistant Lulu Gizaw. 
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DATED this i day ofJune,~OI1. 

DECLARATION OF COUNSEL IN 
OPPOSITION TO DEFENDANTS' 

OTO:;~~;q;:LI£ 
By ----'------------

Thomas R. Golden, WSBA # 11040 
Attorneys for Plaintiff 
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I. SUMMARY OF REPLY 

The Loudon rule was developed "as a matter of public policy," in order "to protect the 

physician-patient privilege," based on the court's perception of the relative balance of 

interests presented by the case-specific facts. Loudon v. Mhyre, 110 Wn. 2d 675, 677 (1988); 

Smith v. Orthopedics Int'l, Ltd .• P.S., 170 Wn. 2d 659, 667 (201 0). When courts make policy, 

they necessarily proceed based on the particular circumstances before them, rather than a 

review of all of the conceivable circumstances that may bear on the question. Neither Loudon 

nor Smith involved circumstances or interests similar to those presented here. For example, 

when the Loudon court said it was "unconvinccd that any hardship caused the defendants by 

having to use formal discovery procedures outweighs the potential risk involved with ex parte 

interviews," it did not have occasion to consider a circumstance where application of its rule 

would prevent defense counsel and their clients from obtaining relevant information­

evidentiary and otherwise-from employees and agents of the client, except by waiving the 

attorney-client privilege. Nor did it have occasion to weigh a defendant's interest in having 

its counsel consult--on a ptivileged basis-with its own senior leadership and to receive their 

input relative to a matter. Likewise, Smith and Loudon did not consider the fact that the 

patient-physician privilege (which is purely statutory in Washington) does not apply when a 

physician discloses privileged or protected information to a lawyer, when that. disclosure is for 

the purpose of allowing the lawyer to render advice to the physician or the physician's 

employer. When these factors are considered, extension of Loudon is clearly inappropriate. 

II. FACTS IN REPLY 

23 Plaintiff asserts that an identifiable bound·ary exists between "defendant" health care 

24 providers at Harborview and other "non-targeted" providers who delivered care at University 

25 of Washington Medical Center ("UWMC") or its affiliated clinics, arguing that her care at 

26 UWMC should be considered as if it had "been provided at Swedish Medical Center." This 
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assertion is at odds with the reality of integrated health care systems such as UW Medicine. 

2 To begin with, plaintiff did not independently choose to seek care at UWMC following her 

3 April 2-5, 2008 care at Harborview; rather, HMC transferred her to UWMC because she 

4 needed care that UWMC was best equipped to provide. Madden Supp. Decl. ,~ 4, 5, and 6 

5 [April 5, 2008 discharge note; April 5 admit note; AMR transport note]. Furthermore, not 

6 only are all health care providers at Harborview and UWMC employed by the University, but 

7 many of the attending physicians practice at both hospitals, including Drs. Dean, Fishbein, 

8 Murry and Verrier. Madden Supp. Decl. ~ 2. In the same way, residents and fellows are 

9 commonly assigned to both institutions. Thus, for example, the UWMC-based cardiology 

10 fellow (who plaintiff has agreed we can contact) who was called by the Harbm-view 

11 Emergency Department to assess plaintiff, drove from UWMC to Harborview for that 

12 purpose. He also treated her at UWMC after her transfer from Harborview. Supp. Madden 

13 Decl. ~ 3. Furthermore, UW Medicine maintains an integrated medical record system that 

14 includes records from both Harborview and UWMC, so that a UW Medicine physician 

15 stationed at Harborview can review a patient's UWMC records and vice versa. These things 

16 are the essence of an integrated health care delivery system. 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

III. ARGUMENT 

Loudon should not be applied so as to compel a waiver of attorney-client privilege as 
a condition of obtaining relevant information from the UniversitY's own employees. 

Plaintiff does not dispute the proposition that Loudon was not intended to interfere 

with privileged communications between defense counsel and their clients. Instead, he argues 

that communications between the University's lawyers and non-targeted UWMC physicians 

would not be privileged because, they are not "parties" to the case or "clients" of defense 

counsel. Both arguments miss the point, which is that the corporate attorney-client 

privilege--that is, the ability of a corporate entity to have its lawyers gather information from 

26 its employees and agents relevant to a legal issue and to keep. those communications 
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confidential-applies regardless of whether the persons providing information to counsel are 

2 agents or managers or speaking agents of the corporation or whether those agents would be 

3 considered "clients" of the lawyer under the Rules of Professional Conduct. Thus, for 

4 example, Upjohn Co. v. U.S .. 449 U.S. 383 (1981), reversed a decision allowing enforcement 

5 of an IRS subpoena of records of communications between Upjohn attorneys and its non-

6 management employees regarding an investigation of bribes to foreign officials. The Court 

7 rejected the proposition that the attorney-client privilege applies only to communications 

8 between counsel and those in the "control group" of the corporation, stating, "In a 

9 corporation, it may be necessary to glean information relevant to a legal problem from middle 

10 management or non-management personnel as we\1 as from top executives." !d. at 391-92 

11 (citations omitted). The Upjohn rule was adopted in Washington by Sherman v. State, 128 

12 Wn.2d 164, 190 (1995), where the court held that .privileged communications between a 

13 University attorney and a medical resident did not make the resident a client of the attorney, 

14 such that the attorney should have been disqualified from a later lawsuit between the resident 

15 and the University. In so holding, the court concluded that communication "between an 

16 attorney for a corporate entity and that entity's employees is subject to the attorney-client 

17 privilege of the corporate entity." Jd. Accordingly, all communications between defense 

18 counsel-who have been engaged to represent the interests of the University-and University 

19 personnel concerning the matter are privileged. Forcing defense counsel to communicate with 

20 University personnel in the presence of plaintiffs counsel will compel the University to either 

21 forgo access to their information or waive the attorney-client privilege. 

22 B. 

23 

Loudon should not be applied so as to prevent privileged communications 
between counsel and the University's managing or speaking agents. 

24 Plaintiff acknowledges that at least some of the physicians whom he would prevent 

25 from speaking with defense counsel are managing or speaking agents for the University. In 

26 particular, Drs. Dean, Fishbein, and Murry currently manage significant University programs, 
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1 and Dr. Verrier did at the time in question. When a case such as this is brought against the 

2 University, each of them would be expected to consult with defense counsel with respect to 

3 the medical issues in the case (including causation) and also to provide their candid evaluation 

4 of the matter, regardless of whether they were involved in the questioned care. Plaintiff has 

5 not offered any authority to support her assertion that a UW Medicine manager who provided 

6 services to her cannot participate in the case except in the role of a witness whose testimony 

7 "is limited to their specific treatment." To the contrary, nothing in Loudon suggests that the 

8 court intended, or has authority, to enact such an unprecedented policy. 

9 

10 

11 

c. The proposed extension of Loudon has no relationship to the patient-physician 
privilege. 

Because the Loudon rule is intended to preserve and· foster the patient-physician 

12 privilege, its application must be tethered to the scope and purposes of the privilege. In 

13 Washington, the privilege exists solely by virtue of RCW 5.60.060(4), which prohibits a 

14 physician from testifying in a civil action as to information acquired in attending a patient 

15 without his or her consent. Carson v. Fine, 123 Wn. 2d 206, 212 (1994 ). As a statute in 

16 derogation of common law, RCW 5.60.060(4) is strictly construed and its application is 

17 limited by the statutory purposes of facilitating full disclosure by the patient and protecting 

18 against embarrassment which may result from disclosure of medical information. ld. 

19 Regardless of how these purposes apply to limit interactions between independent treating 

20 physicians and defense counsel, there is no question that the privilege does not prevent 

21 physicians from disclosing confidential information to their lawyers, or to the lawyers for 

22 their employers. To the contrary, state and federal law already permit such disclosures. RCW 

23 70.02.050(1)(b); 45 C.F:R. § 164.506(a) and( c). 

24 D. The balance of interests tips in favor of the University. 

25 In Loudon and Smith, the Court expressed a concern that allowing ex parte contact 

26 between non-party treating physicians and defense counsel might cause a division of loyalty; 
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') 

that out of sympathy for a colleague or a desire to tamp down malpractice suits, the non-party 

2 treating physician may be induced to shade her testimony in favor of the defendant-physician. 

3 To the extent that there is validity to the notion that contact with defense counsel will produce 

4 these effects, the logical weight of that notion largely vanishes in the present circumstances. 

5 All of the providers--whether "targeted" or not-are employees of the University and 

6 colleagues in UW Medicine and, in addition to duties to patients, each of them owes a duty of 

7 loyalty to the University, which would include a duty to qooperate in the defense of this case. 

8 This situation is far different from the circumstance where counsel may try to enlist an 

9 independent physician as a partisan for defense. 

10 E. 

11 

Loudon does not apply to University risk management personnel. 

Plaintiffs proposed order would extend Loudon to the University's "risk manager." 

12 Plaintiff cites no authority supporting such a prohibition, and it is not apparent that courts 

13 have jurisdiction to regulate the manner by which the University manages its internal affairs. 

14 Further, it is important to understand that risk management activities encompass both quality 

15 improvement and claims handling services, which are not necessarily connected to the 

16 activities of counsel, and that disclosure of confidential or protected information to risk 

17 management personnel is authorized by statute. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

IV. CONCLUSION 

For these reasons, the Court should grant the University's Motion. 

Dated this /S %y of June, 2011. 
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I, the undersigned, hereby certify under penalty of perjury under the laws of the State 
of Washington, that I am now, and at all times material hereto, a resident of the State of 
Washington, over the age of 18 years, not a party to, nor interested in, the above·entitled 
action, and competent to be a witness herein. I caused a true and conect copy of the 
foregoing pleading to be served this date, in the manner indicated, to the parties listed 
below: 

Thomas R. Golden, Esq. 
Otorowski Johnston Morrow & Golden, PLLC 
298 Winslow Way West 
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Hand Delivered 
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The Honorable Richard Eadie 

2 

3 

4 

5 

6 

7 SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

8 AOLANI E. GLOVER, a single individual, 

Plaintiff, 

vs. 

STATE OF WASHINGTON d/b/a 
HARBOR VIEW MEDICAL CENTER; and 
LULUM. GIZAW, PA-C, 

Defendants 

CASE NO. 10-2-35124-8 SEA 

SUPPLEMENTAL 
DECLARATION OF MICHAEL 
MADDEN REMOTION FOR 
PROTECTIVE ORDER 

9 

10 

11 

12 

13 

14 

15 1. I am one of the attorneys for the defendants in this matter and have personal 

1 6 knowledge of the facts stated herein. This declaration supplements my earlier declaration 

17 dated May 16, 2011. 

18 2. Based on my personal interactions with the University and its physicians over 

19 the last 25 years, I am aware that many UW Medicine attending physicians have privileges at 

20 both the UWMC and Harborview Medical Center. Further, I have learned through the 

21 medical director at Harborview Medical Center that Dr. Larry Dean, Dr. Dan Fishbein, Dr. 

22 Edward Verrier, and Dr. Charles E. Murry have privileges at Harborview and have since at 

23 least 2008. 

24 3. As part of my defense of this action, I met with Dr. Abhishek Sinha, a 

25 cardiology fellow who provided treatment to plaintiff at Harborview. Plaintiff had previously 

26 agreed that I could have contact with Dr. Sinha. I leamed from Dr. Sinha that, at the time in 
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question, he was working at UWMC. After he received a call from the Harborview 

2 Emergency Department requesting a cardiology assessment of plaintiff, he drove from 

3 UWMC to Harborview for that purpose. I also learned that Dr. Sinha provided further· 

4 treatment for her at UWMC after her transfer from Harborview. 

5 4. Attached hereto as Exhibit 6 is a ttue and correct copy of a document 

6 contained in the medical records received from defendants, entitled "Discharge Summary," 

7 dated April 5, 2008. 

8 5. Attached hereto as Exhibit 7 is a true and conect copy of a document 

9 contained in medical records received from defendants, entitled "Admit Note," dated April 5, 

10 2008. 

11 6. Attached hereto as Exhibit 8 is a tme and correct copy of a document 

12 contained in medical records received from defendants, dated April 5, 2008, describing 

13 plaintiffs ambulance transpo1t from Harborview to UWMC. 

14 7. I declare under penalty of perjury under the laws ·of the State of Washington 

1 5 that the foregoing is true and correct. 

16 Dated this z5da'y of May 2011 at Seattle, Washi 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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of Washington, that. I am now, and at all times material hereto, a resident of the State of 
Washington, over the age of 18 years, not a party to, nor interested in, the above-entitled 
action, and competent to be a witness herein. I caused a true and correct copy of the 
foregoing pleading to be served this date, in the manner indicated, to the parties listed 
below: 

Thomas R. Golden, Esq. 
Otorowski Johnston Morrow & Golden, PLLC 
298 Winslow Way West 

0 
0 
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Hand Delivered 
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GLOVER; AOLANI E H2588523. 
Discharge Summary Authenticated 
Service Date: Apr-05-2008 
Dictated. by Hedemark, MD, Michael David on Apr-05-2008 

24237 

DA 'TE OF ADMISSION: 
April 2,. 2008 

DATE OF. DISCHARGE: 
April5, 2008 

SERVICE: 
Cardiology 

ATIENPING: 
Dr. Michael Chen 

DISCHARGE DIAGNOSES: 
1. Cardiogenic shock 
2. Right coronary artery dissection 
3. ST elevation myocardial infection .inferior leads 
4. Non-gap metabolic acidosis 
5. Acute respiratory distress syndrome 
6. Ventilator-associated pneumonia · 
7. Acute renal failure 

CONSULT: 
Critical C~re Pulmonary Medicine 

PROCEDURES: 
April 3, 2008 

Left heart catheterization (complicated by v:fib requiring defibrillation, intubation) 
Angloplasty and stent of the proximal mld and distal RCA 
Temporary transvenous pacemaker placement (5-French bipolar pacing catheter) 
lntraaortic balloon pump placement ·. 

Apri14, 2008 

STUDIES: 

Right IJ Cordis placement 
PA catheter placement 

Q. CXR (4/5/08): 
Comparison: 4/4/08 Findings: E:ndotracheal tube tip projects approximately 2.6 em above the carina. Other tubes and lines are 
grossly unchanged and in unaltered position. Right pleural fluid is unchanged. No change In appearance 'of the 
cardiomepiaslinal configuration. · 
Single portable view of the chest obtained on April 5, 2008 at 4:55 hours shows revision of Swah-Ganz catheter with tip now 
projected in the proximal right main pulmonary artery. Right pleural effusion unchanged. Appearance of the pulmonary 
parenchyma is likewise unchanged. No new focal pulmonary a.bnormalities. Portable supine view of the abdomen obtained on 
April4, 2008 at 18:42 hours shows distal end of esophageal C?theter terminating in the gastric fundus. Other tubes and lines 
are unchanged: No bowel dilation. Mild attenuation of the soft tissue outlines is noted. No suspicious ectopic ~iris seen. 
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pAbd Xray (4/5/08): . 
Portable supine view of the abdomen obtained on April 5, 2008 at 11:00 hours shows distal end of esophageal catheter 
terminating · · 
In the gastric C<]rdia. Other tubes and lines are unchanged. No bowel dilation. Mild bowel distention. Mild attenuation of the 
soft tissue outlines and centralization of bowel loops may relate to fluid. No suspicious ectopic air is seeri. Subtle focal 
increased density in the right mid hemiabdomen, unclear etiology. · 

Echocardiogram (4/5/0A) with Bubble Study (preliminary): . 
Severe RV dilatation and systolic dysfunction. Underflled l V but preserved LV function overall. lnf wall motion abnormalitY,. 
No new areas of decreased function. Pared oxic s~ptal function consistent with RV overload. Evidence of PFO but not e/o of a 
significant shunt. 

Renal Artery Duplex (4/5/08): 

Bilateral renal arteries were patent, could not rule out stenosis. The left renal artery was only visualized in the distal segement 
and on the right proximal to distal. The now in the kidneys was not evaluated due to motion. Bilateral renal veins were patent. 
The flow in the mid to distal arota was not obtained due to motion artifact and bowel gas. The velocity in the proximal aorta was 
196 cm/s. Could not determine the level of the ballon pump due to motion and bowel gas. Right side: Proximal renal artery 
peak velocity is 114 cm/s, mid renal artery peak velocity is 140r.:mls. Distal renal artery peak velocity Is 119cm/s. Left side: 
distal renal artery peak velocity is 79.4 cm/s 

portable CXR (4/4/08) 

Impression: Feeding tube has been inserted with tip in the gastric fundus. Other tubes and lines are in unaltered position. Intra­
aortic balloon pump remains in the descending aorta, several centimeters distal to the left subclavian artery origin. Increasing 
opacity in both' lung bases is likely due to right greater than left effusions, which are new. 

Echocardiogram (4/3/08}: 

Left ventricular cavity size is normal. SystoiLc function is mild to moderately reduced, EF = 41% by 2D echo. Segmental wall . 
motion abnormalities as described above, notably the inferior wall is akinetic. Right ventricu)ar size is mildly increased, systolic 
function is moderately to severely reduced. Mild to moderate tricuspid regurgitation otherwise cardiac valves are normal in 
structure and function. Normal pulmonary artery pressure. · 

PA & Lat CXR (4/2/08): 
Cardiac and mediastinal contours are normal. The lungs and pleural spaces are clear. No pneumothorax or. acute bony 
abnormality. 

CTA Aorta (4/2/08): 
No evidence of acute or chronic vascular injury . 

.. 
EKGs • 
4/5/08@ 0600: Comparison with 4/3/08@ 1322. Accelerated Junctional rhythm at HR 77. No efo P waves. ST elevation in II, 
Ill, AYF persist with Qwave In Ill, AVF. Interval development of Q wave in V3, V4 with ST elevation V3 through V6 and greater · 
than 1 mm in \(3, V4. 

4/4/0B @ 0607: Ventricular pacing at HR 92. 

413/08@ 0204: NSR with HR 82. PVCs. Significant ST elevation in II, Ill, AVF. Q In II, Ill, AVF. ST depressions in V2-V4. 

4/2/08@ 1614: NSR with HR 73. Mild ST elevation,< 1mm in II, Ill, AVF. 

HISTORY AND PHYSICAL: 
For full details, please review the complete History and Physical by Dr. Cynthia Meier dated April 2, 20b8. In 
brief, Ms: Glover Is a 28-year-o!d woman with a history of migraine headaches and chronic abdominal pain who 
presented with a one-day history of lightheadedness and chest pressure. She had substernal chest pressure, 
was evaluated in the ER, given nitroglycerin, morphin.e, aspirin and metoprplol, and evaluated for possible 
aortic dissection with a CT A, which was negative. Her troponin levels were subsequently found to be elevated 
m)d she was urgently taken to the Cardiac Cath Lab where she was noted t<;> have a right coronary artery 
dissection. She had v-fib arrest ll)Uitiple times with shock. She subsequently was intubated and then 
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transported to the Cardiac Intensive Care Unit for further care. 

HOSPITAL COURSE: 
1. Right coronary artery dissection. The patient presented with chest pain and round to have a right 
coronary artery dissection on catheterization. Attempts at stenting were performed during cardiac 
catheterization. During the cardiac catheterization, the patient bec::lmfi)liypotenslve, was bolused with 
normal saline and received a total of 4 liters at that time. ·Started on dopamine. Had several episodes of 
ventricular fibrillation requiring defibrillation. Was then bolused.with and started on amiodarone, and . 
continued on an amiodarone drip. An lntraaortic balloon pump was placed. After the patient's coronary 
intervention along with a temporary pacemaker, she was transported to the CICU, continued on a 
heparin drip and Reo Pro for 6 hours. Amiodarone was subsequently stopped without increasing times of 
ectopy, and she remained off amiodarone throughout her hospitalization here. Her initial cardiac 
enzymes had a troponin of 5.89. These subsequently peaked at 90 and continued to decline until the 
day of transfer her troponin again peaked at 97 and subsequent troponin leveJs on day of transfer have 
declined. At transfer, her last troponln was 76.32. On April 3, she was noted on echocardiogram I\) have 

. moderately to severely reduced RV function and inferior wall akinesis. Due to her right ventricular failure, 
she was maintained with fluid boluses and underlying maintenance fluid. At discharge, she was 
approximately 24 liters up, with minimal urine output. As a result or her continued normal saline boluses 
and subsequent LR boluses, stie became hyperchloremic, in addition had a non-gap metabolic acidosis 
felt secondary to her hyperchloremia, and prior to discharge, her flUids were switched to bicarb drip. 
Throughout her hospitalization, attempts were made to maintain a high CVP and wedge pressure. This 
was accomplished through continued fluid challenge with. a goal of GYP greater than. 20 and a MAP 
greater than 60. Her repeat echocardio_gram was performed the day of transfer for a concem that .she 
may have shunt resulting in poor oxygenation in her low Sv02, as her Sv02 had dwindled into the 40-50 
range. In addition, there were increased difficulties with oxygenation, possibly secondary to fluid that 
was required to maintain her RV pressures. The echocardiogram with bubble study showed evidence of 
PFO, but did not have significant shunt apparent, and continued to show Inferior wall motion 
abnormalities, severe RV dilatation and systolic dysfunction, but overall preserved LV function. The 
patient was started on dobutamine overnight secondary to a need for Increased lnotrope to possibly help 
with Sv02. In addition, she was continued on dopamine and due to her low MAPs this was unable to be 
weaned. At transport, she continued to have low urine output, and on the day of transport she had 
concerning ~KG changes in the lateral leads with ST elevation and a rising troponin, but wall motion 
abnormalities were not detected on echo for her left ve'ntricular side. However, her EKG changes are 
concerning for a possible anterior involvement. She was. maintained at a pacer setting of 90, and due to 
difficulty with persistent oxygenation in which her Sp02 had dropped to 80s, P02 had dropped to 62 on· 
1 00% Fi02, we conferred with Critical Care Pulmonary and discussed the possibility of starting nitric 
oxide in Inhaled in the hopes of decreasing her pulmonary vascular resistance. She was started at 5 
parts per million prior to transport with excellent results; her Sp02 increased to 97% from the high 80s 
and her Sv02 increased into the 60s and 70s, along with her MAPs increasing subsequently also: Due 
to these difficulties with oxygenation, Dr. Chen, our' attending, discussed with Dr. O'Brien, the attending 

. at the University of Washington Medical Center with regards to ruture management and decided that a 
TandemHEiart placement in the cath lab would be her next best option, and as a result, she was urgently 
transported to the UWMC ror further care. We are uncertain as to the original etiology of her dissection 
and why she would have a right coronary' artery dissection. It is interesting to note she does seem to 
take many over-the-counter medications. In addition, she is apparently in some type of migraine 
headache study with a medication, and it is uncertain whether that would have had an etiology or not, 
and uncertain if there are any underlying collagen vascular issues. The patient will be transported· to 
UWMC on dopamine, dobutamine, lntraaortic balloon pump, pacemaker, inhaled nitric oxide, and 

· intubated. 

2. Acute respiratory distress syndrome. The patient has had persistent poor oxygenation 
necessitating involvement with Critical Care Medicine and Pulmonary Medicine, and through their help, 
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' . 
she had met criteria for ARDS with bilateral infiltrates, a low P:F ratio and a low pulmonary capillary 
wedge pressure. As a result, she was started one day prior to transport on lung protective ventilation 
(LPV) without a PEEP ladder. The morning of transport, additional PEEP was added. This was 
increased from a PEEP of 5 to a PEEP of 8 in the hopes of increasing oxygenation. This had little to no 
effect on her Sv02 or cardiac index, and seemed to drop her cardiac output just slightly. As a result, her . 
PEEP was returned to 5, and it was at that time that the nitric oxide was attempted. She was also noted 
to have the non-gap metabolic acidosis, likely secondf;!ry to the rapid normal saline boluses and· 
Increased hyperchloremia. As a re·sult of this, the ventilation rate was increased to 18 prior to transport. 
In addition, she was started on a bicarb drip and 1 liter D5W with 3 ampules bicarb at 150 mllhr. 

3. .ID. The patient was noted to have a temperatur~ with. aT max of 38.7. She had blood cultures and 
urine cultures, which were no growth times one day. She also had an endotracheal tube suction that· 
was sent for sputum, culture, and Gram stain. This had a·Gram smear of3+ white blood cells.and 3+ 
gram-positive cocci, and in addition, a culture of 3+ Staphylococcus aureus coagulase positive.' 
Sensitivities are pending. She was subsequently started on vancomycin and moxifloxacln for which she 
has received a dose of moxifloxacin and 2 doses of-vancomycin at 1 gram. She Is due to receive a third 
dose of vancomycin; however, she has not had a vancomycin trough, and as she does have acute renal 
failure,, it would be prudent to obtain a vancomycin trough when. she transfers over to UWMC. Hence, 
she likely has ventilator~assoclated pneumonia and will be appropriately covered. with vancomycin. 
Uncertain if the moxlfloxacln would need to be continued, but at this time, given her critical illness, will 
continue it. She does have allergies to SULFA and PENICILLIN. 

4. Acute renal failure. She had an acute change In her creatinine today to 2.1, and her. urine output 
has decreased. There was concern that her intraaortic balloon pump may be too low and possibly 
comprising her renal arteries. This necessitated us to obtain an urgent renal duplex; however, due to 
bowel gas, they were unable to get good flows in ~rteries, but did note that. both left and right renal 
arteries were patent. The right renal artery seemed to have good flow velocity; however, the left. renal 
artery had some decreased flow velocity. They were unable to visualize the. end of the intra aortic balloon 
pump and tell if it is actually compromising the renal arteries. In addition, attempts were made today to · 
decrease her ratio on the lntraaortlc balloon pump from 1 :1 to 1:3 to see if her urine output would 
increase, and this provided no change. However, it is likely that her acute renal failure is simply due to 
her cardiogenic shock and. worsening status. · · 

5. Abdomimil distention. The patient has had increasing abdominal distention, possibly ~ue to her 
right lleart failure. Her lactate is also noted to rise today to 2.5. She has a soft abdomen, but it does 
appear distended. KUB was performed today and seemed to have a nonspecific opacity in the right mid 
hemi•abdomen of unknown significance. Her transaminases were initially elevated, but have improved 
today, and her amylase yesterday was normaL Her abdomen will continue to need to be follo':"e~. 

ALLERGIES: PENICILLIN, SULFA DRUGS, SHELLFISH 

MEDICATI·ONS; 
MEDICATIONS 
Aspirin EC 325mg tab Dose: 325 mg o 1 lab PO QDay 
Cnlo•hexldine gluconale 2% \opicalllq Dose: 1 application Topical QHS 
Docusate 250mgJ25mL soln Dose: 250 mg = 25 ml PO 012 Hours 
Moxlfloxacin/O.B% NaCI Dose: 400 mg o 250 mL IVPB 024 Hours 
Ranitidilie/0.45% NaCI Dose: 50 mg = 50 mL IVPB Q8 Hours 
Sedation Vacation Dose: 1 each MISC QAM 
Senna syrup 5mL Dose; 1 0 mL Po' QHS 
Sodium Chloride 0.9% Dose: 500 mL IV Documentation 
Sodium chloride 0.9% lnj 10ml (syringe) Dose: 10 ml IV Push QB Hours 
Vancomycin/Dextrose 5% Dose: 1 g = 200 mL IVPB Q12 Hours 
Vilamln multiple, with mlneral15mL soln Dose: 15 ml Feeding Tube QDay 
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INFUSIONS 
Dexlrose 5% In Waler 850 ml • Sodium blcarbonalo 150 mEq Dose: 850 ml IV Infusion 
DOBUTamlne 1000 mg + Dextrose 5% in Waler 250 ml Dose: 250 mL IV Infusion, (eurrenlly at 4 meg/kg/min) 
DOPamine 800 mg • Dextrose 5% in Water 250 mL Dose: 250 mL IV lnluslon ( ~urrenlly at'1 0 mcg}kg/mln) 
Fentanyl 2500 meg+ Dextrose 5% In Waler 200 mL Dose: 200 mL IV Infusion 
Heparin 20000 units + Dextrose 5% In W<Jier 500 mL Dose: 500 mL IV Infusion 
Insulin REGULAR 100 unils +Dextrose 5% in Waler 100 mL Dose: 100 mL IV Infusion 
Midazolam 50 mg + Dextrose 5% in Water 40 rpl DosQ: 40 mL IV Infusion ' · 

PRN MEDICATIONS 
Acetaminophen 650mg (2 x 325mg) lab Dose: 650 mg " 2 tab PO Q4 Hours PRN 
Acetaminophen 650mg/20.3ml soln oosl): 650 mg " 20.3 mL PO 04 Hours PRN 
Blsacodyl10mg supp Dose: 10 mg = 1 supp Reclal QOay PRN 
Calcium gluconale Doss: 9 mEq :: 19.35 ml IVPB On Call PRN 
Chlorhaxidine gluconale 2% toplcalliq Dose: 1 appllcallon Topical 024 Hours PRN 
Dextrose 50% 50mL In) (Emerg) Dose: 12.5 g ~ 25 mL IV Push On Call PR}'I 
Fentanyi10Qmcgl2mLinj 0Qs&: 50·100 meg IV Q10 Minutes PRN 
Heparln 5,000unilsl(lll lnJ Dose: Per Bolus Protocol IV On Call PRN 
Magnesium $Uifate Dose: 16·mEq = 3.94 ml IVPB.On Call PRN 
Morphine 2rng/mL inj Dose: 2-4 mg IV Q5 Minutes PRN 
Nllrog~carin SL 0.4mg lab #25 Dosa: 0.4 mg " 1 tab Sublingual Q5 Minutes PRN 
Polasslum chloride Do sa: 40 mEq = 20 mL IVPB On Call PRN 
Potassium phosphato Doso: 40 mEq = 9.09 mL IVPB On Call PRN 
Promethazine 26rng tab Dose: 25 rng = 1 tab PO Q6 Houts PRN 
Promethazine 25mg/mL inj ooso: 25 mg = 1 mliV Q6 Hours PRN 
Sodium Chloride 0.9% O<~se: 500 ml IV On Call PAN • 
Sodium chlorlde 0.9% lnj10ml (syrl,nge) Dose: 10 ml IV Push On Call PRN 
Sodium phosphate Dose: 40 mEq = 10 mLIVPB On Gall PRN 

SETIINGS AT TRANSPORT: 
Dale 04105/08 09:08 
Ventilalor Mode: AMV 
PEEP Set; 5. 
PEEPTotal: 5 
Statio Pressure: 16 
Sialic Compliance: 39 
AMVRate: 18 
Tidal Volume · PBW; 5.96 
Mlnula VentiloUon ·Total:' ·7.776 
02 Sat: 86 
02 Percent Administered: 100 
02 Fi~IY Rate: 10Q 
02 Delivery Device: Ventilator 

Swan·Ganz Numbers 
Date 04105/08 10:18 
CVP: 22 
PAS: 31 
PAO: 23 
PAO; 26 
SV02 Continuous: 50 
CO: 3.9. 
Cl: 1.95 
SVR: 862 
PVR: 205 

DISCHARGE CONDITION: 
Critical. 

DISPOSITION: 
University of Washington Medical Center, accepting physician Dr. O'Brien, Cardiology. 

CODE STATUS: 
Full. 

The physicians listed on this summary can be reached for questions via paging operators at 206-73~-3000. 

lHMC !Patient: GkOVER, AOLANI E (H2588523) 
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Signature Line 
Electronically Reviewed/Signed On: 04/05/08 at 17:42 

Hedemark, MD, Michael David 
Resident, UWMC, Internal Medicine 
Box354981 · 
Seattle, WA 

Electronically Co-Signed On: 04/05/08 at 19:38 

Chen, MD, PhD, Michael Anthony 
Attending Physician·, Div of Cardiology, Dept of Medicine 
Box359748 
Seattle, WA 

cc: O'Brien, MD, Kevin Douglas 
Attending I Associate Professor of Medicine UWMC 
Dept of Mad/Cardiology, Box 356422 
Seattle, WA 

MDH/L:P 
DD:Q4/05/08 
TD:04/05/08 

24237 

CC Address Information 
none 

) 
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Transcript for GLOVER, AOLANI (U2645045) 

GLOVER, AOLANI U2645045 
Admit Note Authenticated 
Service Date: Apr-05-2008 
Dictated by Krishnan, MD, Ranjini M on Apr-05-2008 

HOSPITAl. DAY: 0.1 

CHIEF COMPLAINT 
Cardiogenic shock, Acute respiratory failure, Acute renal failure, Severe metabolic acidosis 

HISTORY OF PRESENT ILLNESS 

Page 1 of8 

2$ y.o. woman with migraine headaches and significant family history of premature CAD presented to 
Harborview ER for new onset chest .pain radiating to back and ass. near syncope following which came 
to the ER when troponin was found to be elevated, had a negative CTA for dissection follwoing which 
taken tot he cath lab urgently. A spiral Right coronary artery dissection was found In the cath lab that 
was difficult to stent but eventually obtained multiple stnets with poor restoration of flow. At that time 
patietn had V Fib arrest when she was defibrillated and Intubated. Also placed on a temporary pacer 
for complete heart block .. 

Her hospital course was complicated by possible aspiration pneumonia, worsening respiratory failure, 
acute renal failure and persitiant metabolic acidosis followed by hypotension . .She was volume 
resuscitated for RV failure and gained about 10 kg in two days. Her metabolic acidosis was nonanion 
gap hyperchloremlc Initially followed by a lactate acidosis and combined respiratory acidosis. Also 
required Increased Fi02 on the vent for which low PPV was initiated. Could not tolerate increased 
PEEP and finally improved with inhaled NO at .5ppm. · 

Given her multi organ failure with RV Infarct and failure, she was transferred here for a mechanical 
support and potentially a heart transplant depending on her clinical course. 

PROBLEM LIST: 
1. Cardiogenio shock 
2. Right coronary artery dissection 
3. ST elevation myocardial infection inferior leads 
4. Non-gap metabolic acidosis 
5. Acute respiratory distress syndrome 
6. Ventilator-associated pneumonia · 
7. Acute renal failure 

ALLERGIES: 
penicillin 
sulfa drugs 
shellfish 

MEDICATIONS PRIOR TO ADMISSION (AT HARBORVIEW) 
Aspirin EC 325mg tab Dose: 325 mg = 1 tab PO QDay 
Chlorhexidlne gluconate 2% topicalliq Dose: 1 application Topical QHS 
Docusate 250mg/25ml soln Dose: 250 mg = 25 mL PO Q12 Hours 
Moxifloxacin/0.8% NaCI Dose: 400 mg = 250 mL IVPB 024 Hours 
Ranitidine/0.45% NaCI Dose: 50 mg = 50 mLIVPB Q8 Hours 
Sedation Vacation Dose: 1 each MISC QAM 
Senna syrup 5ml Dose: 10 mL PO QHS 
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Transcript for GLOVER, AOLANI (02645045) 

Sodium chloride 0.9% inj 10mL (syringe) Dose: 10 mL IV Push 08 Hours 
VancomyciniDextrose 5% Dose: 1 g = 200 ml IVPB Q12 Hours 
Vitamin multiple, with .mlneral15mL so in Dose: 15 ml Feeding Tube QDay-

MEDICATIONS 
Aspirin 325mg tab Dose: 325 mg = 1lab PO QDay 
Chlorhexldlne 0.12% oral lop llq 10mL Dose: 10 mL Swlsh&Spit BID 
lnformalion Line Dose: >48hrs/Complox Pls MISC ODay 
.Moxlnoxacln/0.8% NaCI Dose: 40() mg" 250 ml\VPB 024 Hours 
RaniUdlne 150mg/10mL soln Dose: 150 mg = 10 mL Feeding Tube Q12 Hours 
Vancomycin {Add.Vanl) Dose: 1 g \VPB 012 Hours 

INFUSIONS 
Bivalirudin 250 mg +Sodium Chloride 0.9% 250 mL Dose: 250 mL IV Infusion 
OOBUTamlne 1000 mg +Dextrose 5% in Water 26() mL Pose: 250 mL IV Infusion 
DOPamine 400 mg + Dextrose 5% in Water 250 mL Dose: 250 mL IV Infusion 
Fentanyl 5000 meg Dose: IV Infusion 
Insulin REGULAR 100 units+ Sodium Chloride 0.9% 100 mL Dos01: 100 mliV Infusion 
Mldazolam 100 mgt Dextrose 5% inWater 80 mL Dose: 80 ml IV Infusion 
NltroGL YCERIN 50 mg + Dextrose 5% In Water 250 mL Dose: 250 mL IV InfUsion 

PRN MEDICATIONS 
Sea eMAR , 

PASt MEDICAL HISTORY 
Migraine headaches 
Chronic abdominal pain 

MEDICATIONS PRIOR TO ADMISSION 
Aviane POqd 
Phenergan PRN headache 
Frovatrlptan x1 on the evening prior to admission 

FAMILY HISTORY 

Page 2 of8 

Father with Ml vs vasospams In 40's. Paternal aunt with Ml in her 40's. Aunt with myocardial bridge. Mother 
passed away of cancer. · 

SOCIAL HISTORY 
Patient is currently in training to take the police fitness test. ETOH: none. Tobacco: none. lllicits: none. 

VITALS (Most recent and 24 hour range.) 
Date Result Last MIN MAX 
04/05/08 20:00 TempC: 36 
04/05/08 21:44- HR: 74 69 
04/05/08 21:00 RR: 20 15 
04/05/08 20:01 SBP Non-lnv: 
04/05/08 20:01 DBP Non-lnv: 
04/05/08 20:01 MAP Non-lnv: 
04/05/08 21:44 SSP-Arterial: 
04/05/08 21:44 DBP-Arlerial: 
04/05/08 21:44 MAP-Arterial: 

HEMODYNAMiCS 
(From harborvlew) 

35.8 

113 
21 
55 

117 
52 
80 

CVP: 13; PAS: 23; PAD: 17; PAD: 20 
SV02 Continuous: 73 
CO: 4.7; Cl: 2.35;SVR: 894; PVR: 259 

ORCA 1&0 DATA 

90 
22 
1ll3 

21 
55 
60 

38· 
51 

38.7 

113 
46 
63 
145 

64 
94 

He/g/11: 182.0 (em) 5'12" (ft/ln) ·(0410512008) 
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Transcript for GLOVER, AO!--ANI (U2645045) 

Admit WI: 79.00 (kg) 174 ,(lbs) (04/05/2008) 
Las I Daily Wt: 92 (kg) 202 ( lbs) ( 04104108 04:00) 
Previous Dally Wt: 79 (kg) 174 (lbs) ( 04/03108 01:00) 

RESPIRATORY DATA (Most recent and 24 hour range.) 
Dato 04/05/08 20:01 
Ventilator Mode: AMV 
PEEPSet: 15 
PEEP Total: 5 
Static Pres:Juro: 23 
Static Compliance: 11 
AMVRate: 20 
Tidal Volume- PBW: 8.90 
Minute Ventilation -Total: 10 
02 Sat 100 
02 Percent Administered: 80 
02 FlOW Rate~ 100 · 
02 Delivery Device: Ventilator 

REVIEW OF; SYSTEMS 
[X] Unable to Optaln due to Patient Condition 

PHYSICAL EXAM 
G:lntubated and sedated 
E: EOMI, PERRL, 
ENMT:.o/p clear 
RESP:CTAB 
CV: JVP is flat. RRR, no m/r/g, no Edema 
ABO: soft, minimally tender diffusely, NABS, ND 
MS: Normal B & T, 2+ PT and radial pulses bilat 
SI<IN: no rashes 
NEURO: moving all ext, CN grossly Intact 

LABORATORY STUDIES 

RESULTS FROM TOI;>AY RESULTS FROM VEST ERDA Y. 
04105108 20:39 04104108 18:05' 

? ICa - - - ? ICa - - -
137 115 21 ? Ca 6.9 139 116 13 ? ca 7.7 
-------1--· -----------1-.. -·-----------< 136 ? Mg 2.0 -------1-----------J----····-----<125 .? Mg 2.0 
4.8 20 2.4 ? Phos 4.5 4.7 18 1.2 ? Phos 3.0 

RESULTS FROM TODAY RESULTS FROM YESTERDA~ 
04105/08 19:50 04104108 21:00 

10.6. ?PT44.2 11.5 ?PT18.0 
14.39 )-------------------[ 102 ? JNR 4.8 13.99 )--------~--------[ 165 ? INR 1.6 

33 ? PTI 129 36 ? PTI 72 

OTHER LABORATORY STUDIES 

Page 3 of~ 
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Transcript for GLOVER, AOLANI (U2645045) Page 4 of8 

Date 04/05/0818:45 
Amylase (Total): 31 
AST.(GOT): 120 
AL T (GPT): 80 
Alk Phos (Total): 21 
Bilirubin (Total): 0.6 
Albumin: 1.9 
CK:. 2670 
CK-MB Mass: . 44· 
Troponin-1: 75.92 

LAST 6 HEMATOCRITS IN PRECEDING 24 HOURS 
0410510818:45 04/05/08 16:10 04/05/08 03:52 04/0410821:00 04/04/0813;00 04/04/0B 03:45 

33 36 34 36 37 37 

PROCEDURES: 
April 3, 2008 (HMC) 

Left heart catheterization(complicated QY v-fib requiring def1brilla~ion, intubation) 
Angioplasty and stent ofthe·proximal mid and distal RCA 
Temporary transvenous pacemaker placement (5-French bipolar pacing catheter) 
lntraaortic balloon pump placement 

April· 4, 2008 (HMC) 
Right IJ Cordis placement 

PA catheter placement 

April 5, 2008 (UWMC) 
- Right Tandem Heart placement 

- IABP change 
Right IJ Transvenous pacer 
Left IJ Triple lumen 

ASSESSMENT I PLAN 
28 year old female with s/p RCA dissection post stent placement to proximal, mid and distal BCA With 
poor restoration of distal flow, s/p V.Fib arrest, mechanical ventilation, acute respiratory failure, renal 
failure, persistent metabolic acidosis, hypotension now s/p tandem heart placement for the RV also 
has a IABP for LV support continues to be critically ill. 

1) CARDIAC: Tolerated the procedure in the cath lab. No immediate complications. Accelerated 
junctional rhythm with back up pacing. Blood pressure improving. Has a Triple lumen on the Left IJ for 
Sv02 and CVP. IABP 1:1. On Dobutamine at 5mcg/kg/mn and Dopamine at 9mcg/kg/mn. Continued 
on ASA and Plavix for ACS and PCI 4/2/08. last ECHO from Harborview was reviewed, which showed 
severe RV dilatation, dysfunction, paradoxical septal motion and a PFO without significant shunting. 
PLAN: 
1) Wean and titrate down the dopamine. 
2) Continue dobutamine at same rate 
3) Transvenous pacing at back up rate of 50 bpm and output set at 10 mA, sensitivity 2 mA 
4) Titrate tandem flows for Sv02·from TLC, as Swan not feasible with a Right heart tandem. 
Will use Fick Cardiac Output (125cc/mn) I {Sa02 - Sv02) x 1, 36 x Hgb} 
5) Will continue Inhaled NO and titrate upto 40 ppm for now until her hypoxia improves. 
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Transcript for GLOVER, AOLANI (U2645045) Page 5 of8 

6) Continue Aspirin. Will hold Plavlx for now because of anticipation of a RVAD placment and risk of 
bleeding. 
7) .Continue Bivalru?in given she is thrombocytopenic. 

f1 J PULMONARY: Increasing Fi02 requlreiments in the setting of RV infarct, aspiration pneumonia. 
Although a PFO was detectable, no evidence of a major interatrial shunt by TTE.CXR c/w qith 
pulmonary edema and bilateral pleural effusions. Sa02 responded 'to inhaled NO. On AC rate 15, TV 
450, PEEP of 5. Could not tolerate increased PEEP at harborvlew. On Moxiftoxacin Vanco.mysinc for? 
aspiration pneumonia.Sputum positive for Satph aureus. 

PLAN: 
1) Will continue Moxifloxacin and Vancomycin. 
2) Continue AC but increase the arte to 20 and TV to 500 in a effort to correct acidosis, whihc is now a 
mixed respiratory and metabolic acidosis. 
3) Continue inhaled NO for RV afterload reduction. 

C ) RENAL: Acute tubular _!}ecrosls mostly due to hypotension and hypoxia. UO decreased. Nei 
positive and has gained 13 kilos in two days due to volume resuscitation. CVP at 13. Creatinine around 
2 from 1 
PLAN: 1) Laslx 200mg ivx 1 tonight. 
2) Stript 1/0s and daily weights. 
3) Correct metabolic acidosis but will restrict the use of NaHC03 due to increased volume that need to 
be given. Wilt first correct the respiratory 90mponent of the acidosis by increasing the ventilatory rat~. 

D) /0: No temp spikes. 
PLAN: Continue Vancomycin and Moxlfloxacin. 
Repeat cultures here. 

ElfflY;. Hyperchloremic metabolic acidosis with respiratory acidosis. 
PLAN: 1 

• 

1) Correct respiratory acidosis first. 
2) Follow Ai3Gs every 2 to 4 hours until it improves. 
3) NPO tonight. 

F) HEME: Concerning for Heparin induced thrombocytopenia due to a significnat drop in platelet. 
Pl..J\N: Start blvalrudin and titrate per protocol here. 
Type and crossmatcti. Patient is A positive · 

G) PROPHYLAXIS: On Bivalrudin as above. Will continue the ranitidine at 150 mg 'iv .bid. 

Patient is full code and is considered for a ventricular assist device placement if clinical condition 
continues to be the same or worse. 
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Transcript for GLOVER, AOLANI (U2645045) Page 6 of8 

Attending Statement: 

[X) I saw and evaluated this patient today with Dr. Krishnan and the Cardiology B ICU team. 
[X} I agree with Dr. Krishnan's note for today. 
I personally examined the patient today and reviewed the patient's clinical course, laboratory 
data, and: · 

[X] radiological studies 
[X] ventilator parameters 
[X] hemodynamic data 

PERTINENT HiSTORY,.EXAM AND DATA: Patient accepted in emergent transfer from HMC 
for progressive hypotension, h.ypoxemia, pneumonia, acute renal insufficiency and worsening 

. aCidosis following large RV/inferior Ml on 4/212008. Patient managed by Dr. Michael Chen at 
HMC, who called me to request advice on management this AM in setting of critical worsening 
of clinical status. Patient was on Dobutamine 5 meg/kg/min, Dopamine 10 meg/kg/min at time 
of transfer, with inhaled NO added at 5 ppm just prior to transfer. I arranged immediate 
transfer to UWMC Cardiac Catheterization Laboratory for placement of right-sided Tandem 
Heart (percutaneous ventricular assist device), replacement of IABP, relocation of temporary 
transvenous ventricular pacing wire, removal of Swan-Ganz catheter, and placement of a 
triple-lumen central venous catheter. Patient was extreme! acidotic upon arrival in Cath lab, 
and IABP augmentation improved slightly with administration of NaHC03. 

DIAGNOSES, ASSESSMENT, AND PLAN: . 
The following conditions contribute to complex, high-level decision-making and to the high 
probability of acute, clinically significant deterioration. The statements represent my decisions 
unless otherwise indicated. 

1. Cardiogenic sh.ock status post RV infarct-. Placement of right-siaed Tandem Heart resulted 
in slow improvement in hemodynamic status so that we were able to wean off Dobutamine 
over the 3-4 hours after Its placement. Patient remained on· Dobutamlne at 5 meg/kg/min, and 
IABPwas a very helpful adjunct for maintaining MAP. Patient had peak CPK total elevaUon of 
almost 8700 at HMC and Cath report suggests poor reperfusion of RCA after multiple stent 
placement for spiral dissection. Therefore, I suspect that meaningful recovery of RV function 
Is unlikely and intermediate plan Is to try to stabilize hemodynamics, diurese to improve 
pulmonary function and renal function and treat infection with goal of transitioning to IV AD next 
week, if infectious and pulmonary status improve sufficiently 
2. Respiratory- Patient had Pa02 of 62 on 100% FI02 until inhaled NO added just prior to 
transfer. Growing S. aureus from lungs. Suspect patient has both aspiration pneumonia and 
pulmonary edema, in setting of 16 kg weight increase (from 76 to 92 kg) while at HMC. Have 
increased NO to 40 ppm to maximize oxygenation and minimize pulmonary vascular 
resistance. Increasing ventilatory rate to maintain PC02 at 40 so as not to further stimulate· 
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·Transcript for GLOVER, AOLANI (U2645045) Page 7 of& 

hyperchloremlc metabolic acidosis. 
3. ID -Continuing Vancomycin and moxifloxacin. 
4. Renal- Patient almost certainly has ATN given acuity of Cr rise. Therefore, I expect Cr to 
continue to rise further over next few days, despite restoration of normal perfusion pressure. 
Will give Lasix 200 mg IV to see·if kidneys respond. Might need UF. 

[x) I spent a total of 240 minutes personal!{ providing critical care and formulating a plan for 
the day, independent of any time spent teaching or performing any separately billable 
procedures. · · 

[x) This time includes meeting with the patient's father, stepmother for data gathering, 
dis~ussion of treatment options, and care planning as the patient was incapable of 
participating in medic~l decision making. 

Name: Kevin O'Brien 
UWP.6437 
Date of Service: 04/05/2008 

Signature Line 
Electronically Reviewed/Signed On: 04/06/08 at 12:45 

Krishnan, MD, Ranjini M 
Fellow, Dept of Medicine, Cardiology 
Box 357710 
Seattle, WA 

Electronically Co-Signed On: 04/07/08 at 06:57 

O'Brien, MD, Kevin Douglas 
Attending I Associate Professor of Medicine UWMC 
Dept of Med/Cardlology, Box 356422 
Seattle, WA . · 

Electronically Co-Signed On: 04/06/08 at 15:53 

Krishnan, MD, Ranjini M 
Fellow, Dept of Medicine, Cardiology 
Box 357710 
Seattle, WA 
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Transcript for GLOVER, AOLANI (U2645045) 

RMK 
DD:04/05/08 

CC Address Information 
none 
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FIL·ED 
K~N<3 COUNTY. WASHINGTON 

JUN 16 2011 
SUF·G:Rl08 .COUR.I C~~~ 
BY ANDFtJ!W T. MA)J,~ . 

D5Pu• • 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KlNG COUNTY 

AOLANI E. GLOVER, a single individual, 

Plaintiff, 
NO:l0-2-35124-8. S 'fiPr 

v: 
STATE OF WASIDNGTON d/b/a 
HARBORVIEW MEDICAL CENTER; and 
LULU M. GIZA W, PA-C, 

Defendants. 

ORDER RE: DEFENDANTS' MOTION 
FOR PROTECTIVE ORDER 

This matter came before. the Court upon Defendants' Motion for Protective Order 

Permitting Ex Parte Contact with Plaintiff's Treating Health Care Providers. In reviewing the 

motion, the Court has considered: 

1. Defendants' Motion for Protective Order; 

2. Declaration of Michael Madden with Exhibits thereto; 

3. Plaintiff's .Memorandum in Opposition to Defendants' Motion for Protective 

Order; 

4. Declaration of Counsel in Opposition to Defendants' Motion for Protective Order 

with Exhibits thereto; and 

5. Defendants' Reply. 

ORDER RE DEFENDANTS' MOTION 
FOR PROTECTIVE ORDER- I of 2 
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The Court being ful1y apprised, hereby DENIES Defendants~ Motion for 

Protective Order; 

It is further Ordered that Defense counsel and the defendant's risk manager are 

prohibited from ex parte contact, directly. or indirectly, with any of Plaintiff Aolani 

Glover's treating physicians at University of Washington Medical Center. 

' a-
DATED this /6 day ofJune,2011. 

;2~ 
HONARABLE RICHARD EADIE 

Presented By: 

::;:;;og;:_PU£ 
Thomas R. Golden, WSBA # 11040 
Attorneys for Plaintiff 
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SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

AOLANI B. GLOVER, a single individual, 

Plaintiff, 

v. 

STATE OF WASHINGTON d/b/a 
HARBOR VIEW MEDICAL CENTER; and 
LULU M. GIZAW,PA-C, 

Defendants. 

NO. 10-2-01077-3 

ORDER ON MOTION FOR 
CERTIFICATION 

This matter came before the Court upon the parties joint Motion for Certification of 

Order for Discretionary Review pursuant.to RAP 2.3(b)(4). In reviewing the motion; the 

Court has considered: the Court's Order on Defendants' Motion for Protective Order and the 

files and records herein and hereby finds; 

l. The Court's Order on Defendant's Motion for Protective Order involves a 

controlling issue of law as to which there is substantial ground for a difference of opinion. 

There is no Washington authority addressing the specific issue of whether the rule in Loudon 

v. Mhyre and Smith v. Orthopedics International pwhlbiting defense counsel from engaging 

in ex parte contact with a plaintiff's nonparty treating physician applies to treating physicians 

employed by the defendant. The question is therefore one of first impression requiring 

resolution by the appellate courts; 

ORDER ON tv:(OTION FOR 
CERTIFICATION- 1 of 1 
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2. Immediate review of the order and resolution of this issue will materially 

advance the ultimate termination of this litigation. 

The Court being fully apprised, it is hereby ORDERED, ADJUDGED AND 

DECREED that the parties' Joint Motion for Certification of Order for Discretionary Review 

is GRANTED. 

DATED this '{1~ day ofJune, 2011. 

HONORABLE RICHARD EADIE 

0TOR.OWSKl JOHNSTON MoRROW & COLDEN, PLLC 

-~~ 
Thomas R. Golden; WSBA # 11040 
Attorneys for Plaintif.f 
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The Honorable Richard Eadie 
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8 

9 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

10 

11 

12 

13 

14 

AOLANI E. GLOVER, a single individual, 

Plaintiff, 

vs. 

STATE OF WASHINGTON d/b/a 
HARBOR VIEW MEDICAL CENTER; and 
LULU M. GIZA W, PA-C, 

Defenda~t. 

15 ~----------------------------~ 

NO. 10-2-35124-8 SEA 

NOTICE OF DISCRETIONARY 
REVIEW TO COURT OF APPEALS 
DIVISION ONE 

16 Defendants State of Washington and Lulu M. Gizaw PA-C hereby seek review by the 

17 Court of Appeals, Division I, of the Order denying defendant's motion for a protective order 

18 entered by the King County Superior Court (Honorable Richard Eadie) on June 16, 2011. A 

19 copy of the Order is attached to this notice as Exhibit A. 

20 
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DATED this,d_ day of July, 2011. 

NOTICE OF DISCRETIONARY REVIEW- Page I 
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CERTIFlCATE OF SERVICE 

I certify under penalty under the laws of the State of Washington that on July 11, 2011, 

I caused a true and correct copy of the foregoing NOTICE OF DISCRETIONARY REVIEW 

4 TO COURT OF APPEALS DIVISION ONE to be delivered as follows: 
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Thomas R. Golden . D 
Otorowski Johnston Morrow & Golden, PLLC D 
298 Winslow Way West D 
Bainbridge lsland,WA 98110 rKl 
Fax: (206) 842-0797 D 
email: trg@medilaw.com 0 

Hand Delivered 
Facsimile 
Email 
1st Class Mail 
Priority Mail 
Federal Express, Next Day 

du2~£22 
ern owns 

{ 1408.00092/M0388218.QOCX; 2} 
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LAW OFFICES 
BENNETI BIGELOW & LEEDOM, P.S. 

t 700 Seventh Avenue, Suite 1900 
Seattle, Washington 98101 
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FILED 
KfN~ COUNTY; Wi\'S'HINGTON 

dUN 16 Z011 
SU~RI01iJ...,9_C?!JRILq~~~ 
BY ANDru:w T. ~.~ . 

Peflv•• 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

AOLANI E. GLOVER, a single individual, 

Plaintiff, 
v; 

STATEOFWASIDNGTON d/b/a 
HARBORVIEW MEDICAL CENTER; and 
LULU M. GIZAW, PA-C, 

Defendants. 

NO;l0-2-35124-8. S ~It 

ORDER RE: DEFENDANTS' MOTION 
FOR PROTECTIVE ORDER 

This matter came before. the Court upon Defendants' Motion for Protective Order 

Pennitting Ex Parre Contact with Plaintiff's Treating Health Care Providers. In reviewing the 

motion, the Court has considered: 

1. Defendants' Motion for Protective Order; 

2. Declaration of Michael Madden with Exhibits thereto; 

3. Plaintiff's Memorandum in Opposition to Defendants' Motion. for Protective 

Order; 

4. Declaration of Counsel in Opposition to Defendants' Motion for Protective Order 

with. Exhibits thereto; and 

5. Defendants' Reply. 

ORDER RE DEFENDANTS' MOTION 
' FOR PROTECTIVE ORDER- 1 of 2 

OR\G\NAL 

0TOROWSKJ )OHNSTON MORROW & COLDEN. PUC 
AlTOI\NWATLt\W 

296 WINSLOW WAY WEST 
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The Court being fully apprised, hereby DENIES Defendants~ Motion for 

Protective Order; 

It is further Ordered that Defense counsel and the defendant's risk manager are 

. prohibited from ex parte contact, directly. or indirectly, with, any of Plaintiff Aolani 

Glover's treating physicians at University ?fWashington Medical Center. 

. (j. 

DATED this~ day of June, 2011. 

HONARABLB RICHARD EADIE 

Presented By: 

diAl;:_~ 
Thomas R. Golden, WSBA # 11040 
Attorneys for Plaintiff 

ORDER RE DEFENDANTS' MOTION 
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