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I. This case involves two different views of our Constitution. 

This case involves two very different views of our Constitution. 

Ms. Wyman and Ms. Schaller hold the view that the Constitution contains 

the exclusive qualifications for superior court judges, and thereby 

prohibits the Legislature from imposing a residency requirement on judges 

and candidates for judicial office. 

Appellants subscribe to the view that because territorial law 

required all holders of elective office to live in the district voting for the 

office at the time the Constitution was adopted, it is permissible today for 

the Legislature to impose on superior court judges and candidates for the 

office a requirement that they live in the county that elects them. 

Ms. Wyman's and Ms. Schaller's position is not unreasonable. 

This Court has previously held in another context that the Constitution 

contains the exclusive qualifications for offices mentioned in it. 1 

Moreover, this Court has in dicta previously suggested that there may be 

no other requirement for superior court judges than that they be lawyers. 

Nielsen v. Washington State Bar Ass 'n2 says being an attorney is the only 

qualification for superior court judges. The case dealt with the issue of 

1 Gerberding v. Munro, 134 Wn.2d 188, 208, 949 P.2d 1366 (1998). 

2 Nielsen v. Washington State Bar Ass 'n, 90 Wn.2d 818, 825 fn 4, 585 P.2d 
1191 (1978). 
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whether non-citizens could be admitted to the bar in Washington, and the 

Court's statement came in the context of dismissing an argument about 

non-citizens becoming judges as not relevant. 90 Wn.2d at 825. In State 

ex rel. Quick-Ruben v. Verharen3 this Court noted that residency may not 

be required, but said, "we do not reach the issue of whether residency in a 

county is a qualification for the office of superior court judge."4 

Our view is not unreasonable either. The argument that a 

qualification found in territorial law would survive adoption of the 

Constitution by virtue of Article XXVII, section 2, is not something we 

dreamed up. It is reasoning twice advanced by this Court in majority 

opinions.5 

3 State ex rel. Quick-Ruben v. Verharen, 136 Wn.2d 888, 901, 969 P.2d 64 
(1998). 

4 Ms. Schaller characterizes a third case, In re Bartz, 47 Wn.2d 161, 
163-64, 287 P.2d 119 (1955), as noting the qualifications for superior court 
judges as "limited to those set forth in the Constitution." Brief of 
Respondent Schaller at 31. In re Bartz dealt with justices of the peace. 
The Constitution contains no language setting any qualifications for 
justice of the peace. This Court noted the requirement in Article IV, 
section 1 7, that superior court judges be lawyers in the opinion. 4 7 W n.2d 
at 163. However, in doing so, the Court said nothing about that being the 
only qualification for superior court judges. 

5 See Gerberding v. Munro, 134 Wn.2d at 208-09, and In re Bartz, 47 Wn. 
2d at 167. 

2 



II. Appellants interpretation of the Constitution is consistent with the 
history of residential requirements before statehood, the history of 
the constitutional convention, and the history of legislative 
enactments since statehood. 

The two interpretations of the Constitution are not equal. Ms. 

Wyman's and Ms. Schaller's is supported by constitutional doctrine found 

in cases that are distinguishable. Ours is supported not only by case law, 

but by the history of residential requirements in Washington both before 

and after statehood, and by the history of the constitutional convention 

itself. 

We have shown that for the entire time Washington was a territory 

it required all holders of elective office to live in the district that voted for 

them, and declared their offices vacant if they ceased to reside in the 

district.6 We have shown that throughout the territorial period, 

Washington applied this requirement to its elected judges,? and required its 

appointed judges to live in the district they served after taking office. 8 

6 See Brief of Appellant Johnson at 1, 15-16, citing LAWS of 1854 ch. 2 § 
2, at 74, codified as CODE OF 1881 § 3063, and LAWS of 1854-55, § 1, at 7, 
codified as CODE OF 1881 § 3050. 

7 See Brief of Appellant Johnson at 2, 16-17, citing CODE OF 1881 § 1297 
(probate court judges); CODE OF 1881 §§ 1689, 1691 & 1704 Uustices of 
the peace). 

8 See Brief of Appellant Johnson at 2, 16-17, citing REV. STAT.§ 1865 
(1874) and LAWS of 1887-88 at xiii. 
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We have shown that examination of the surviving accounts of the 

constitutional convention and the writings of the principal architect of the 

Constitution show no intent to make a change to the existing residency 

requirement for judges.9 

And thanks to the research of Ms. Clarke and the State of 

Washington, we now have a more complete picture of what happened than 

could be found in The Journal Of the Washington State Constitutional 

Convention 1889. 10 The working draft of the constitution contained a 

universal residency requirement in Article VI. 11 When the issue of a 

residency requirement for judges came up, motions were defeated with a 

specific reference made to the work of the committee dealing with Article 

VI. 12 The Article VI provision was later removed after some delegates 

expressed concern that it would prevent underage legislative pages and 

9 Brief of Appellant Johnson at 11, 17-18. 

10 The Journal Of the Washington State Constitutional Convention 1889 
(Beverly Paulik Rosenow, ed., Book Publishing Co. 1962) (hereinafter 
JOURNAL). 

11 JOURNAL at 290. 

12 See Brief of Appellant Clarke at 32-33. Attached as Appendix 1 is a 
copy of the The Oregonian from July 21, 1889, which contains the same 
account Ms. Clarke found in the Spokane Falls Review, albeit in a slightly 
more readable form. 
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female clerks from being appointed.13 Thus, the historical record 

demonstrates no intent expressed by anyone at the constitutional 

convention to constitutionally bar the legislature from requiring superior 

court judges to live in the counties they serve, a requirement that at the 

time was in law and applied to all elected officials. 

Absent the existing territorial statutes and Article XXVII, section 2 

of the Constitution, the omission of a constitutional provision could have 

resulted in an unintentional barrier being erected to a residency 

requirement. But because there were territorial statues requiring residency 

for all elected officials, and Article XXVII, section 2 allowed those laws to 

remain in force, no such barrier was erected. 

We have also shown that since statehood, Washington's Legislature 

has acted consistently with view that superior court judges and candidates 

for the office are required to live in the county that votes for them, just the 

same as other officeholders. We have not found any enactments treating 

candidates for superior court differently than other candidates for elective 

office until 1907, and then we see them being treated differently not with 

13 Brief of Amicus at 25. For the Court's convenience, also included in 
Appendix 1 is a copy of the Tacoma Morning Globe that reports the 
deletion of the Article VI provision. 
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regard to residency, but by not having to declare a political party.14 Since 

then, we have see election laws purporting to apply to all candidates not 

exempting superior court judges from residency requirements while 

exempting other offices. 15 

Thus, on the merits, this Court should conclude that at the time the 

Constitution was ratified, Washington territorial law required all elected 

officials to live in the county they serve. This Court should find that by 

operation of Article XXVII, section 2 of the Constitution, the territorial 

law that eventually became RCW 42.12.010 16 remained the law of 

Washington after the Constitution was ratified and and so applied to the 

newly created elective office of superior court judge. This Court should 

conclude that that law continues to apply to superior court judges to this 

day. This Court should find that RCW 42.12.010 establishes a residency 

requirement for superior court judges. 

14 LAWS of1907, ch. 209, § 4 at 458. 

15 RCW 29A.20.021, for example, exempts municipal court judges, and 
candidates for the U.S. Congress. 

16 CODE OF 1881, § 3063. 
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This Court should conclude that when in 1919 the Legislature 

enacted what would become RCW 42.04.020, 17 it was not imposing a new 

residency requirement on anyone, it was simply restating a requirement 

that already existed: that anyone seeking to hold any elective office in 

Washington - including those seeking to be superior court judges - must 

live in the jurisdiction that votes for the office. 

And this Court should conclude that when the Legislature required 

all candidates to certify that they lived in the jurisdiction voting for an 

office, and prohibited county auditors from placing on the ballot the names 

of candidates who did not satisfy this requirement, 18 it was not imposing a 

new requirement on candidates for superior court, but reinforcing a 

residency requirement that had always been the law: candidates for 

superior court must live in the county that elects them. 

III. This Court should exercise its inherent power to review the trial 
court's decision. 

The more difficult question this Court faces is whether it should 

reach the merits of this case. 

17 LAWS of 1919 ch 139 § 1, page 390. Ms. Schaller draws significance in 
this statute's placement in Title 42 of the Revised Code. Brief of 
Respondent Schaller at 34. The statute's codification in the Revised Code 
came some 30 years after its original enactment. Where in the code a 
statute was codified does not affect its meaning. See RCW 1.04.021. 

18 RCW 29A.20.021. 
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This case began as a pair of challenges to Ms. Schaller's right to 

appear on the general election ballot, brought under RCW 29A.68.011(3). 

This Court has previously ruled that there is no statutory right to appeal 

the superior court's final decision made under RCW 29A.68.011(3). 19 

Both Ms. Wyman and Ms. Schaller have acknowledged that this 

Court does have the inherent power to review the trial court's decision if it 

finds the decision to have been arbitrary and capricious or contrary to 

law. 20 "A constitutional right to judicial review still exists notwithstanding 

a statutory bar."21 But saying this Court can review the Superior Court's 

decision is not the same as saying this Court should review it. 

On the merits, we have shown that the trial court's decision was 

contrary to law. The circumstances surrounding this case demonstrate that 

this Court should exercise its inherent authority to review not just to 

correct the trial court's legal error, but because of the error's significance. 

Generally, in cases involving candidate residency there is factual 

uncertainty about the residency issue, and the significance of the case is 

19 Hatfieldv. Greco, 87 Wn.2d 780, 557 P.2d 340 (1976). 

20 See Kreidler v. Eikenberry, 111 Wn.2d 828, 837, 766 P.2d 438 (1989). 

21 Williams v Seattle School Dist. No. I, 97 Wn.2d 215, 218, 643 P.2d 426 
(1982). Our Constitution grants this Court "appellate jurisdiction in all 
actions and proceedings." CONST. Art. IV, § 4. 
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limited by its peculiar facts.22 Here we have undisputed facts and a 

fundamental question of constitutional interpretation that affects every 

superior court judge in this state. The scope of the trial court's ruling is 

breathtaking. If the ruling is allowed to stand not only will Clark County 

judges feel free to move to Oregon, and Spokane County judges to Idaho, 

but the Governor will feel free to fill superior court vacancies throughout 

the state with licensed attorneys from anywhere. 

Moreover, the misinterpretation of the Constitution at issue in this 

case is not isolated. We don't just have a trial judge being led astray by a 

single candidate advancing a novel theory. We have a county prosecutor's 

office that reached the wrong conclusion 26 years ago and continues to 

hold to that view today. We have a candidate who is a respected court 

commissioner reaching the wrong conclusion when deciding whether to 

run, supported by numerous sitting and retired judges in the county. And 

we have the county's chief election officer placing someone on the ballot 

contrary to a specific statutory directive not to. 

22 Dumas v. Gagner, 137 Wn.2d 268, 971 P.2d 17 (1999), for example, 
involved a candidate whose residence sat on property straddling the line 
dividing two PUD commissioner districts. And Freund v. Hastie, 13 
Wash. App. 731, 537 P.2d 804 (1975), involved a candidate for sheriffwho 
did not move to the appropriate county soon enough. 
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While this case is argued, the election proceeds. With two 

candidates on the ballot, there are only two things that can happen. One is 

that Mr. Johnson will be elected. Should this Court choose not to exercise 

it inherent authority to review the trial court's decision, Mr. Johnson's 

election would leave uncorrected a widespread misunderstanding of what 

is required of Superior Court judges and candidates for the office. In fact, 

observers could read into a denial of this appeal approval of the trial 

court's decision. Sitting judges who could personally benefit from a 

"commuting compromise"23 may act in reliance on the decision, only to 

find themselves accused of having vacated their offices. The next 

Governor may act in reliance and fill vacancies with attorneys who do not 

live in the counties they are appointed to serve. Other candidates could act 

in reliance and run for office in counties they do not live in. Denial of this 

appeal will not end this issue, it will only inspire actions that will 

guarantee future litigation that ultimately will need to be resolved by this 

Court. 

And if Ms. Schaller receives the most votes, we will challenge her 

election under RCW 29A.68.011(6), which will put us all right back here 

23 Brief of Respondent Schaller at 3. 
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in a few months. Thus, as a simple matter of judicial economy, this Court 

should exercise its inherent authority and resolve this issue now. 

There is another reason why this Court should exercise its inherent 

authority. This case presents this Court with an opportunity to instruct 

superior courts in how to deal with a gap in the law. 

The gap involves what should be done if one of the two candidates 

receiving the most votes in the primary is declared unqualified, as should 

have happened in this case. RCW 29A.52.231 lists the nonpartisan 

elective offices in this state. RCW 29A.36.180 says what to do if a 

candidate is declared unqualified, but it only applies to a subset of the 

partisan elective offices in this state. For the superintendent of public 

instruction, justices of the Supreme Court, and Court of Appeals, superior 

and district court judges, state election law has no express provision giving 

trial courts guidance. 

This Court must decide between two possibilities. One is that trial 

courts should be told that they cannot fill the gap, with the result being 

that only one person's name will appear on the general election ballot. 

That seems to have happened in the case of State ex rei. Ewing v. Reeves.24 

In that case, a candidate for the Supreme Court declined his nomination 

24 State ex rel. Ewing v. Reeves, 15 Wn.2d 75, 129 P.2d 805 (1942). 
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after the primary election. An equally divided Supreme Court could not 

decide whether his name should remain the general election ballot.25 But 

the Court was unanimous in deciding that the third-place finisher had no 

right to appear on the ballot. However, the issue arose in that case in the 

context of a mandamus action.26 It could well be that in the context of a 

RCW 29A.68.011 proceeding, the authority of the courts to fashion a 

remedy is broader. 27 

The other possibility is that trial courts should be told that they can 

fill the gap, either by elevating the third-place finisher or by declaring the 

primary void, thereby allowing all qualified candidates to appear on the 

general election ballot. 

This case presents the opportunity to address the Issue m the 

court's holding because of the constitutional provision that entitles 

candidates for superior court to be issued a certificate of election if theirs 

is the only name to appear on the ballot. That provision makes deciding 

25 15 Wn.2d at 86. While the Court could not decide what to do, the Court 
noted that the Attorney General had advised the Secretary of State that the 
declining nominee's name should not appear on the general election ballot. 
15 Wn.2d at 87. 

26 15 Wn.2d at 76. 

27 See, for example, Foulkes v. Hays, 85 Wn.2d 629, 636-37, 537 P.2d 777 
(1975), in which this Court approved the calling of a special election, 
despite the statute containing no such provision. 
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what should have happened not merely an advisory opinion, but essential 

to resolving the case. 

Saying that the trial court erred in allowing Ms. Schaller to appear 

on the ballot leaves Mr. Johnson as the only name that should have 

appeared on the ballot when Article IV, section 29 of our Constitution says 

that when only one name is entitled to appear on the ballot, that candidate 

is entitled to a certificate of election. This gives this Court the opportunity 

to address whether the trial court should have placed Ms. Clarke and Mr. 

Minjares on the general election ballot. If it should not have, then this 

Court should decide whether in these circumstances Mr. Johnson is 

entitled to a certificate of election under Article IV, section 29 of our 

Constitution. And if the trial court should have placed additional names 

on the ballot, this Court should decide what should happen given that the 

trial court did not do so and the election proceeded with Mr. Johnson's and 

Ms. Schaller's name on the ballot. 

IV. Sanctions should be denied. 

Ms. Schaller has asked this Court to award sanctions. Because we 

are right and this Court should exercise its inherent power to hear this 

case, the Court will not need to deal with the issue of sanctions. 

13 



Nonetheless, a couple of Ms. Schaller's statements made in support of her 

request should not go unanswered. 

Ms. Schaller asserts that our reason for bringing this action "is 

nothing more than to harass their electoral opponent."28 That, of course, 

assumes that not only are we wrong in our legal analysis, but that we 

know we are wrong and have pursued this case in bad faith. There is no 

evidence to support this assumption, and we deny it. 

She has accused us as having "pummeled Commissioner Schaller 

both publicly and in this litigation as a 'carpet bagger. "'29 She has 

characterized the residency issue as being one for the voters to decide,30 

so surely there can be nothing wrong with bringing the issue to the 

public's attention. Yet she cites as her evidence of this pummeling 

statements on Mr. Johnson's website that accurately point out that Ms. 

Schaller lives in Pierce County and thinks it is unconstitutional to require 

her to live in Thurston County.31 Her brief puts in quotes the phrase carpet 

28 Brief of Respondent Schaller at 46. 

29 Brief of Respondent Schaller at 44. 

30 Brief of Respondent Schaller at 4 7. 

31 CP 161. 
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bagger, as though her opponents have used that phrase against her. Yet the 

record shows that it is only her attorney who has used that phrase.32 

Ms. Schaller also makes factual assertions about a letter Mr. 

Johnson sent to attorneys in Thurston County.33 The authority for this 

statement is an assertion in a brief she filed below. The record shows that 

the assertion in the brief below was not supported by any evidence.34 In 

fact, the letter did not urge the attorneys not to vote for Ms. Schaller as her 

brief claims. It merely advised them of the legal situation and arguments, 

recognizing that as lawyers in the county, they were likely to be asked 

about what was going on by their neighbors.35 

V. Conclusion 

For the reasons stated, this Court should exercise it inherent power 

to review the trial court's decision, decide that the trial court erred in 

allowing Ms. Schaller's name to appear on the general election ballot, and 

take such further action as it deems appropriate. 

32 RP at 6, line 19; at 10, line 20; at 15, lines 13 & 23. 

33 Brief of Respondent Schaller at 4. 

34 CP 143. 

35 Attached as appendix 2 is a copy of the form letter. It is offered simply 
to counter the unsupported assertions Ms. Schaller's brief has made about 
it. 
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Respectfully submitted this 8th day of October, 2012. 

~$:J/:---v- u 
James S. Johnson 

WSBANo. 23093 
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Appendix 1 

From The Sunday Oregonian, July 21, 1889 

From the Tacoma Morning Globe, August 13, 1889 
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Mr. Khllll.lnf fr\YUI'I''' Inc! I'IP<'IIon )IIIIL n• thft 
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"'''"')~'''' lluo lllll,•lldllhllll, rul•l Wfllhl11 tho IW(lllr.llt 
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Mr. ,\)·••t "lllllllw jnr)' !lYHh•ll\ llltrl hcr.n m11n.h· 
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"'''"ttY t~lli,1hrc•'lllll thl• «'cllll'lll1 thn c·••tt'lllll. tl& 
lllro•ll \1( l•:lll(llllh ldll!lN• 'l'hhll!IJIII'III! hi'I'U lltiiJtnttt!tl 
\\'11!111t'hl Wll41 Kll•l lll1l'U!.I'III')' lt1 ('1\lt!C)tllh\1 1\Utl 
Wt111hl h<.• Wil>ll ht•l't•, 

Mr. l>yt•T'.i ll\1111011 f1\llU\l h)' nYCll 10, IIIlO" 11)0 
1111111)' 11111\'1''' 1'111111111111. 

Mr. :Otti,•MIIUI\''"' lh••• lho word ''•' ~)IIII~>Jl" ho 
hhil'rlllll "n I hill J\llhtUflllllKhl I~ •lilu\\'c••llttllh\14 
llw lll•tu·i.uc •J( fndl! 1¥1kh!\1 Wt'tU Ill.•~ lllllf\llh•tl; h.c•l 
It)' " '"'''''"''' \'•lh', '\'h•IIIWiitlll 1\'1111 ll111llllt•tl Wflhlllll 11111<'11\hlll:tlt, 

~t·H 'l'ICINH J7 •ru ~l:t. 

Hnm•• ,\nwuclt•tl, Ollu•r" Adnaett•cl \l'llh«Ht' 
( lumv ,. 111111 C)nn ~u·h•knn ,,nt. 

Fo•r•llotlll'l' r•••ptlr••, c•rtnclt.ll.'lh~!llor jllllltl"ftlil hnvo 
111'•'11 11•\mlllc••l Ill lh~• llflr ur 1111.' MM\l c.\1' l<.•rrlle,~rr 
ol Wrl'ohlnl\lun, 

Mr. lllll'hrUIIIII lllll\'''11 In R•l•l "1111•1 lu•11 ll<!t!U " 
l'itll.t•ll lhl'tt'•lf ''"Ill ltltiWIIWCI ,.,llltll." IIC! ''""''" 
1 hluk 11 \mlll•lltr• 1 ·~ht f•lr n mnn "' \'•ntl\' tn t-ho 
~olnhl J1111li11J tllhtthh~ hlllll' >\IIIII!IIIU lli:II!Jh lUI ,_IJUJ\ 
,,,. luo Wthl nthnlll•••llu I hc.l hn r. 

Mr. 'l'unll'r I htllllthl ~, .. ,,,, 111'11\'lllh>n ft>r (ll\t;lb11• 
lh' In ullil'•l lllh•lll l11• •h!t~lrl\hh~. 

';\It• J)unhnr lhllllllhl.lll•! \\'rmh "•hHil bll a ('UI• 
1L'Il uf 1 h•• ~<l:llt•," wnnld 111.1 ~~olllth•icmt. 

)lr. l'lm·••r ttii~IIU"It111 l.hll \\'tll~lrll, 1'1'1111llllh ... 'll 
··l····ltlr," ''"'' Mr. nnnhu llt'I'UIIh•tl '"''' '"~'~'" 

Mr. th,.hlltlll 11\•lh•\'''d "''' t•outm lll•'•l uu tti!JI1• 
llun ~ w•mhln rramiC'' nil th~·'"' llh\U~r~t, •m•l t.hG 
t.llhj11C'I ttlunthlliU lafl tel lbom 

Mr. Uunh:ll wnr& 1'11111'4·1)· wlillnlf, ntul hl\d nnlt 
m~t•h• hlo; IIUltH1Ciuumt h11wohl \h" t•htUI\'1) uf uao 
1 w••·)'••nr JUII\'il'hm unlun In, . 

M 1', lhlllbM'~> 1111\(lllthln'lll· Wl\!1 ln~l 1 tllul llfl Willi 
Mr. lltwhntlllll'~, utullhl'n ""''I·ICIII 17 Wll'lo tii10tl\4•tl, 

H••dh,m HI ("'1U)rlt111F II"' 11\1\II'NIIIt 1'11111111 1U (IIU 
)Ltll!lll hl t•r:ulu''' IHW whllt• 1111 lim '"'IU'h) ?d II''"''"'" hll111 ih•'.'lch•rt \\'ilhlll nin••L)' •Ill)'~); ,.,.,j Ill 
l(lllhltl"lll hUI nr l't)llrl llllllll()llto), \\'\I til IICICJl.t\'tl 
\\'II hun I cl••hah• clr c\11111111lllh'llt. 
KL~·Ihm -~~ t•rn\'l•lc•h thnl c•cllll''ll 11hnlt nttP•llnt 

ltl\111' Ill\' II \'\t11'k1t, hllllhnt "''' h•t~h•loUUtu lllll)' If 
II c•hf111111!1 1t!tl\'hht Cor lh••c•h•t•lt•m ,,r xul'h d('r~ll. 

M r, 11••11 r)' 11111\'l!tl In hi rlkc• em! th IM JlrU\'IIIIt)t\ 
ntkllll tluo h•nt~lntiJn•. II•• c•lllhn•••l \IIIII lllll tt•ll\• 
tll\11 l"-•h\1'1'11 Jll•hiPII 1\lltl ••hlfk'l Wlljj 1)( lllldltL 11111'• 
IIIJIIIII 11111111'' 111111 llu• JU•IItl''lllllllhl hJ !jt•h•c L lht~h• 
0\\'11 ill-1111\IUIIIM Ill lhl•t.•• 111lh•••-., 'l'h•• t'lc•rk hlltl 
oflr:n, lhiiJlPIIII••mnnl•llhl, nlnmz..t lu lmthl 1111 "" 
t•Utltf'IIJIIIIII)Il cm thu toknlc•IUII1 Uti ll fc•\\' WIU\IIt 
\\'hh:h In• c'llllht nnl r•••ul, U\\'lllll hi lb\1 •··:~mlhll: 
~o•hh••llrnJ•hY n( jU•IIl''"· 

'l'hc•tlltU llthm•nl \\1111 hiPI h)' It)'''" t•l, "''f't,lll. 
Mr·. t.lluthhlf mu,·•·tltuu•u••llll hr 1•1nvh hur thl\' 

,,,., k11 .. hnuhl ,,., 1111111 hY hllhtt11llal)'; 1!14rrl~l, ~&n4 
th.• lll•t•llou \VM thl'lt n•h•t•IC'tl, 

l'ltll•llou t.ltll rn·hlt•ll fur tJsu M•l.,r.Urm .,, " mc-\ft• 
lwl' II( lin• till I', h) 1111 WIC h thtt CctUtL J\. .. t\ Jllt!Qit1 ''"• 
chtr P<'th\ln nlrt•mn~ti\IIC't•fl, 

Uu tnlltlllll n/ ~~ r, Wt•ltollll hllrft~'· 1!.01'1 Wllh u-. 
cvn~\lrNn,\'o o Nr. 'L'utn~r, who 11\d. It wu i~ 
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Appendix 2 

Form letter 



July 13, 2012 

Dear Mark: 

Jii\1 
Johnson 
for Thurston County 
Superior Court Judge, position 2 
PO Box 6024, Olympia WA 98507 

We have an unusual primary election coming up for Thurston County 
Superior Court Position 2, and I would like a moment of your time to 
consider it. If you are like me, your non-lawyer friends and neighbors will 
be asking you about the judicial races, and I would like you to be as 
informed as possible. 

I am one of four candidates running for the position. Also running are 
Marie Clarke, Victor Minjares, and Christine Schaller. 

I have been opposing Ms. Schaller's candidacy because she lives in 
Tacoma. RCW 29A.20.02i (3) says her name should not appear on the 
ballot. RCW 42.04.020 says that she is not "competent to qualify for or 
hold" the office she seeks. 

I know Ms. Schaller thinks these statutes are unconstitutional. But when a 
voter filed a challenge to her candidacy, Ms. Schaller actively opposed 
having the court rule on the merits of the challenge. Today, the court 
granted her motion and dismissed the challenge without reaching the 
merits. Thus, the voters of Thurston County will now have to cast their 
ballots not knowing if Ms. Schaller will be able to hold the office she seeks. 

If you are unfamiliar with this issue, or do not take it seriously, I urge you to 
spend a little time considering it. The pleadings in the voter challenge are 
on my website at jimjohnsonforthurstoncounty.org. Or just read 
Gerberding v. Munro, 434 Wn.2d 188, 949 P.2d 1366 (1 998). The 
question presented in that case was whether the legislature could 
establish qualifications for office not found in the constitution. In 
Gerberding the Court said generally no. But during the case, the issue of 
the qualifications for the attorney general came up. The Supreme Court 
specifically approved the statutory requirement that the attorney general 
be a lawyer because it was a qualification found in territorial law at the 
time the constitution was adopted. 

Now consider that at the time the constitution was adopted, territorial law 
required candidates for all elective office including judges to live in the 
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county they served. Following the reasoning in Gerberding, requiring a 
judge or judicial candidate to live in the county is just as constitutional as 
requiring the attorney general to be an attorney. 

If I am wrong and Ms. Schaller can legally hold the office she seeks, what 
happened in court today only hurt her because some voters may not want 
to risk voting for a candidate who may not be able to serve. But consider 
for a moment what will happen if I am right, the state laws are 
constitutional, and she finishes in the top two. 

If I am right and she finishes first or second with less than a majority of the 
primary vote, the other candidate who finishes in the top two will have a 
strong argument that they should be considered ~lected. Our top-two 
primary law is very clear that only the names of candidates finishing first or 
second may appear on the ballot. See RCW 29A.36.171 (1 ). There is a 
statute that provides for the third-place finisher to be placed on the ballot if 
one of the top two is disqualified, but by its own terms it only applies to 
candidates for office in a "city, town, or special purpose district." RCW 
29A.36.180. RCW 29A.20.021 (3) makes it clear that Ms. Schaller's name 
cannot appear on the ballot since she did not live in Thurston County at 
the time she filed her declaration of candidacy. Thus, in all likelihood only 
the name of the other candidate in the top two will be allowed to appear on 
the ballot. And Article IV, section 29 of our state's constitution specifies 
that when only one name is eligible to appear on the ballot, that person is 
deemed elected. 

If I am right and Ms. Schaller finishes first with more than 50% of the 
primary vote, the primary election will in all likelihood be declared void. 
See RCW 29A.68.050. Probably all three qualified candidates will appear 
on the general election ballot. But perhaps no name will appear and the 
next Governor rather than the people will choose Thurston County's next 
judge. 

Of course, if Ms. Schaller finishes third or fourth in the primary, all of this 
complexity can be avoided, and the voters of Thurston County will get to 
decide for themselves who their next judge will be. 

I urge you to spend a little time considering this issue. As lawyers we 
have a special duty to help our neighbors understand judicial races. And 
in this case, they are going to need even more help than usual. 

I thank you for your consideration, 

Jim Johnson 
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OFFICE RECEPTIONIST, CLERK 

To: Jim Johnson 
Subject: RE: 87823-4 - Parker v Wyman and Clarke v Wyman; Johnson Reply Brief 

Received 10-8-12 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. 
Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the 
original of the document. 
From: Jim Johnson [mailto:onlyjlmjohnson@comcast.net] 
Sent: Monday, October 08, 2012 9:07AM 
To: OFFICE RECEPTIONIST, CLERK 
Cc: Marie Clarke; victorminjaresforjudge@gmail.com; Phil Talmadge; newmanlaw@comcast.net Newman; 
klumppd@co.thurston.wa.us Klumpp; VIcki Lee Anne Parker; peterg@atg.wa.gov; JeffE@ATG.WA.GOV; 
kristinj@atg.wa.gov 
Subject: 87823-4 - Parker v Wyman and Clarke v Wyman; Johnson Reply Brief 

Attached please find my Reply Brief with a 6 page appendix, in the matter of Parker v Wyman and Clarke v 
Wyman, No. 87823-4. 

James S. Johnson 
WBSA No. 23093 
QE!Y..iimLQJJns.QJl(a)com.9as t. ne1 
360-339-3130 
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