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A. INTRODUCTION 

"I don't want to talk right now, man." 

Two judges of the Court of Appeals held the above statement was 

not an invocation of the Fifth Amendment right to silence. Although 

Division One rarely issues dissents, Judge Becker dissented. She noted 

that the majority holding conflicts with other decisions of that court, and 

"waters down the protection of Miranda to the point where it is illusory." 

This Court should grant review. 

B. IDENTITY OF PETITIONER AND DECISION BELOW 

Samuel Piatnitsky asks this Court to review the 2-1 published 

opinion of the Court of Appeals in State v. Piatnitsky, _ Wn. App. _, 

282 P.3d 1184 (2012). A copy is attached as Appendix B. 

C. ISSUES PRESENTED FOR REVIEW 

1. During a police interrogation, if the suspect unequivocally 

invokes his Fifth Amendment right to silence or to counsel, all questioning 

must cease. The Court of Appeals held in State v. Gutierrez1 that the 

statement "I would rather not talk about it" was an unequivocal invocation 

of the right to silence, and in State v. Nysta2 held the statement "shit man I 

gotta talk to my lawyer, someone" was an unequivocal invocation of the 

right to an attorney, rejecting the State's argument that "in context" the 

1 50 Wn. App. 583, 588, 749 P.2d 213, review denied, 110 Wn.2d 1032 (1988). 
2 168 Wn. App. 30, 42, 275 P.3d 1162 (2012). 
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statement meant the defendant wanted to consult a lawyer only regarding a 

polygraph. Here, two judges held Mr. Piatnitsky's statement "I don't want 

to talk right now, man" was not an unequivocal invocation of the Fifth 

Amendment right to silence. Judge Becker dissented, pointing out the 

conflict with Gutierrez, Nysta, and other cases. Should this Court grant 

review to resolve the conflict? RAP 13 .4(b )(2). 

2. In Miranda,3 the U.S. Supreme Court recognized that the right 

to cut off questioning is a "critical safeguard" of the Fifth Amendment 

privilege against self-incrimination. Although the Court recently issued 

the ironic holding that remaining silent was not enough to invoke the Fifth 

Amendment right to silence, it noted that if the defendant had said "that he 

did not want to talk," he "would have invoked his right to cut off 

questioning." Berghuis v. Thompkins,_ U.S._, 130 S.Ct. 2250, 

2260, 176 L.Ed.2d 1098 (2010). Mr. Piatnitsky said that he did not want 

to talk. The Court of Appeals, in a 2-1 published decision, nevertheless 

held Mr. Piatnitsky did not invoke his right to cut off questioning. Should 

this Court grant review because this holding is a significant error of law 

under the Constitution of the United States? RAP 13.4(b)(3). 

3. All essential elements of a crime must be set forth in the 

information and the "to convict" instruction. This Court has held 

3 Miranda v. Arizona, 384 U.S. 436,474, 16 L.Ed.2d 694, 86 S.Ct. 1602 (1966). 
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premeditated intent is an essential element of the crime of first-degree 

attempted murder. State v. Vangerpen, 125 Wn.2d 782, 791 n.17, 792, 

888 P.2d 1177 (1995). The Court of Appeals held the "to convict" 

instruction for the first-degree attempted murder count was proper even 

though it omitted this element. Is this decision contrary to Vangerpen, 

warranting review under RAP 13 .4(b )(1 )? 

D. STATEMENTOFTHECASE 

A fight broke out at a party leaving one man dead and another 

injured. 9/28/10 RP 42-43, 47, 78. Samuel Piatnitsky was arrested as a 

suspect in the crimes. CP 310-11. Police read him Miranda warnings and 

questioned him for an hour before turning on a tape recorder. 9/16/10 RP · 

14; Pretrial Ex. 3 at 1 (attached as Appendix A). At this point, the police 

implied that Mr. Piatnitsky had confessed to wrongdoing during the first 

hour, but Mr. Piatnitsky said, "What are you guys talking about, man?" 

Pretrial Ex. 3 at 2. 

The detective started reading Mr. Piatnitsky his Miranda rights 

again, but Mr. Piatnitsky said, "I'm not ready to do this, man." !d. He 

said, "I just write it down, man. I can't do this. I, I, I just write, man. I 

don't, I don't want .... " The detective said, "okay." Mr. Piatnitsky then 

said, "I don't want to talk right now, man." Pretrial Ex. 3 at 2. 
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But the detective did not cease the interrogation. Nor did he 

provide a piece of paper for Mr. Piatnitsky to write anything down. He 

continued asking Mr. Piatnitsky questions, eventually obtaining an 

incriminating statement. Pretrial ex. 3 at 2-4; ex. 58; CP 313; 10/7110 RP 

8-45; 10/18/10 RP 12-44. 

The State charged Mr. Piatnitsky with, inter alia, one count of 

first-degree murder and one count of first-degree attempted murder. CP 9-

12. Mr. Piatnitsky moved to suppress his statement for the Miranda 

violation, but the trial court denied the motion. 9/16/10 RP 7-57; 9/20/10 

RP 4-61. The "to convict" instruction for the first-degree attempted 

murder count omitted the element of"premeditated intent". CP 208. The 

jury was instructed on self-defense as well as lesser-included offenses, but, 

in light of the highly damaging confession, it convicted Mr. Piatnitsky as 

charged. CP 174-238. 

Mr. Piatnitsky appealed. He argued his statement should have 

been suppressed because he unequivocally invoked his Fifth Amendment 

right to silence. A two-judge majority of the Court of Appeals disagreed, 

opining that "a reasonable police officer in the circumstances" would not 

have understood the phrase "I don't want to talk right now" to be an 

invocation of the right to silence. Slip Op. at 30. In so holding, the court 

applied the wrong standard of review and improperly considered post-
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invocation conduct in evaluating the assertion of the right to silence. Slip 

Op. at 30-31, 35-36. 

The Court rejected Mr. Piatnitsky's second argument- that the "to 

convict" instruction for the second count omitted an essential element of 

the crime - in one sentence. In so doing, the Court cited two of its own 

cases but did not address the primary case on which Mr. Piatnitsky relied: 

this Court's decision in Vangerpen. Slip Op. at 36. 

Although Division One rarely issues dissents, Judge Becker 

dissented. She would have held that Mr. Piatnitsky unequivocally invoked 

his right to silence by stating "I don't want to talk right now, man." 

Dissent at 1. She noted that the majority's opinion was contrary to Nysta, 

168 Wn. App. at 42 and Gutierrez, 50 Wn. App. at 588. Dissent at 2. 

Judge Becker pointed out that the cases cited by the majority did not 

support its position, and that "[t]o tolerate the trial court's reinterpretation 

of the defendant's remark in this case waters down the protection of 

Miranda to the point where it is illusory." Dissent at 3-4. 
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E. ARGUMENT WHY REVIEW SHOULD BE GRANTED 

1. The two-judge majority opinion held the statement "I don't 
want to talk right now" was not an unequivocal invocation of 
the Fifth Amendment right to silence. This Court should grant 
review because, as recognized by the dissent, the opinion is 
contrary to other Court of Appeals cases and "waters down the 
protection of Miranda to the point where it is illusory." 

The Fifth Amendment provides that no person "shall be compelled 

in any criminal case to be a witness against himself." U.S. Const. amend. 

V. Police officers must advise suspects of their Fifth Amendment rights 

prior to engaging in custodial interrogations. Miranda v. Arizona, 3 84 

U.S. 436,444, 16 L.Ed.2d 694, 86 S.Ct. 1602 (1966). Even if a person 

initially waives his right to silence, he may invoke his "right to cut off 

questioning" at any time. !d. at 474. This is a "critical safeguard" of the 

privilege against self-incrimination. Michigan v. Mosley, 423 U.S. 96, 

103, 96 S.Ct. 321, 46 L.Ed.2d 313 (1975) (citing Miranda, 384 U.S. at 

474). An accused person must invoke his right to remain silent 

unambiguously. Berghuis v. Thompkins, 130 S.Ct. at 2260. Once he does 

so, "the interrogation must cease." Mosley, 423 U.S. at 101 (citing 

Miranda, 384 U.S. at 473-74). If an individual's right to cut off 

questioning is not "scrupulously honored," statements obtained after the 

individual invoked his right to silence must be suppressed. Mosley, 423 

U.S. at 104. 
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The two-judge majority here held Mr. Piatnitsky did not 

unequivocally invoke his Fifth Amendment right to silence by stating "I 

don't want to talk right now, man." In so holding, the court applied the 

wrong standard of review, improperly considered post-invocation conduct 

in evaluating whether Mr. Piatnitsky asserted his rights, and disregarded 

its own prior holdings as well as Supreme Court precedent. 

To begin with, the proper standard of review in determining 

whether a suspect unequivocally invoked his rights is de novo review. See 

State v. Pierce,_ Wn. App. _, 280 P.3d 1158, 1165 (2012) (all factual 

findings were verities on appeal, but trial court committed legal error in 

concluding that statement "I'm gonna need a lawyer because it wasn't me" 

was not an unequivocal request for an attorney). But the Court of Appeals 

here applied the "substantial evidence" standard. Slip Op. at 35. This is 

the appropriate standard for factual findings, not legal conclusions. There 

is no dispute about the facts here: Mr. Piatnitsky said, "I don't want to talk 

right now, man." Substantial evidence in the record supports that this was 

in fact what Mr. Piatnitsky said. The question is whether- as a matter of 

law- this statement is an unequivocal invocation of the Fifth Amendment 

right to silence. The proper standard of review is de novo. 

The two-judge majority also reviewed Mr. Piatnitsky's post

invocation conduct to determine whether he had invoked his right to 
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silence. Slip Op. at 30-31. As the dissent pointed out, this was improper. 

Dissent at 4 (citing Smith v. Illinois, 469 U.S. 91, 100, 105 S.Ct. 490, 83 

L.Ed.2d 488 (1984) (suspect's postrequest responses "may not be used to 

cast retrospective doubt on the clarity of the initial request itself'). If post

invocation conduct mattered, Edwards v. Arizona would have come out 

the other way. See Edwards v. Arizona, 451 U.S. 477, 101 S.Ct. 1880, 68 

L.Ed.2d 378 (1981). There, the defendant requested an attorney, but 

detectives returned to him the next day and interrogated him without 

providing one. The defendant consented to the second interview, despite 

knowing that he did not have to speak with the police and he could have 

an attorney present during the interrogation. Edwards, 451 U.S. at 478. 

The defendant never demanded that an attorney be made available during 

the second interview, and the government argued this meant he waived the 

right. Id. 

But the Supreme Court held that because officers improperly 

questioned Edwards after he requested counsel, "the use of Edwards' 

confession against him at his trial violated his rights under the Fifth and 

Fourteenth Amendments." Id. at 480. Similarly here, the fact that Mr. 

Piatnitsky responded to the detectives' improper questioning after 

invoking his rights does not constitute a waiver of those rights. Once a 
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suspect invokes rights, detectives must "scrupulously honor" the request. 

Mosley, 423 U.S. at 104. 

Furthermore, as the dissent here pointed out, the majority opinion 

is contrary to other Court of Appeals' decisions. In Gutierrez, officers 

asked the suspect "whether he cared to comment on the narcotics found." 

50 Wn. App. at 586. The defendant said, "I would rather not talk about 

it." !d. at 588, 589. The court held the statement was "an unequivocal 

assertion of his right to remain silent." !d. at 589. As Judge Becker noted, 

"[t]he same is true of 'I don't want to talk right now, man," which is what 

Mr. Piatnitsky said. Dissent at 3. 

In Nysta, the defendant initially waived his Miranda rights and 

spoke with detectives about his whereabouts the night of a burglary. 

Nysta, 168 Wn. App. at 37. After he repeatedly denied being at the scene, 

the detective suggested he take a polygraph examination. The suspect at 

first seemed willing, but after the detective explained the process, the 

suspect said, "Urn hmm (pause) shit man I gotta talk to my lawyer, 

someone." !d. at 38-39. The detective said "okay," then continued to 

interrogate the suspect. The trial court denied a motion to suppress the 

resulting confession, ruling that "in context" the above statement was not 

an unequivocal request for counsel but meant only that the suspect wanted 

an attorney during a polygraph. !d. at 39-40. 
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The Court of Appeals held the statement was an unequivocal 

request for counsel requiring immediate cessation of the interrogation. !d. 

at 40. The court rejected the State's argument that the statement meant 

something different in context than it appeared to mean on its face, noting: 

The State does not cite authority that supports giving such an 
elaborate contextual interpretation to words as plain as "I gotta talk 
to my lawyer." "Interpretation is only required where the 
defendant's words, understood as ordinary people would 
understand them, are ambiguous." Connecticut v. Barrett, 479 
U.S. 523, 529, 107 S.Ct. 828, 93 L.Ed.2d 920 (1987). 

Id. at 42. The court went on, "Using 'context' to transform an 

unambiguous invocation into open-ended ambiguity defies both common 

sense and established Supreme Court law." !d. (quoting Anderson v. 

Terhune, 516 F.3d 781, 787 (9th Cir.), cert. denied, 555 U.S. 818 (2008)). 

Furthermore, "the fact that Nysta went on responding to questions and 

agreed at the end of the interview that his statements had all been 

voluntary does not support a finding that 'I gotta talk to my lawyer' was 

an equivocal statement." Nysta, 168 Wn. App. at 42. 

Here, contrary to Nysta, the Court of Appeals used "context" to 

render ambiguous a facially unequivocal invocation of the right to silence. 

Here, contrary to Nysta, the Court of Appeals used Mr. Piatnitsky's post-

invocation answers to the continuing interrogation to support a conclusion 

that "I don't want to talk right now" was an equivocal statement. As 
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pointed out by the dissent in this case, the majority opinion is in direct 

conflict with Gutierrez and Nysta, warranting review pursuant to RAP 

13 .4(b )(2). 

Additionally, the case presents a significant question of 

constitutional law and therefore RAP 13.4(b)(3) also applies. The right to 

cut off questioning is a "critical safeguard" of the Fifth Amendment. 

Mosley, 423 U.S. at 103 (citing Miranda, 384 U.S. at 474). So long as the 

accused has made "some statement that can reasonably be construed to be 

an expression of a desire for [silence]," questioning must end. Davis v. 

United States, 512 U.S. 452, 459, 114 S.Ct. 2350, 129 L.Ed.2d 362 

(1994). Thus, although remaining silent is not itself sufficient to invoke 

the right to silence, a suspect's statement "that he did not want to talk," 

would "invoke[] his right to cut off questioning." Berghuis, 130 S.Ct. at 

2260. Here, Mr. Piatnitsky said that he did not want to talk. "To tolerate 

the trial court's reinterpretation of the defendant's remark in this case 

waters down the protection of Miranda to the point where it is illusory." 

Dissent at 4. This Court should grant review. RAP 13.4(b)(3). 
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2. This Court should grant review because the Court of Appeals' 
holding that the element of premeditated intent need not be in 
the to-convict instruction for first-degree attempted murder is 
contrary to this Court's decision in Vangerpen. 

The "to convict" instruction must contain all of the elements of the 

crime because it serves as the yardstick by which the jury measures the 

evidence to determine guilt or innocence. State v. Smith, 131 Wn.2d 258, 

263, 930 P.2d 917 (1997). The failure to instruct the jury as to every 

element of the crime charged is constitutional error, because it relieves the 

State of its burden under the due process clause to prove each element 

beyond a reasonable doubt. State v. Aumick, 126 Wn.2d 422, 429, 894 

P.2d 1325 (1995); see In re Winship, 397 U.S. 358, 364, 90 S.Ct. 1068, 25 

L.Ed.2d 368 (1970). Jurors must not be required to supply an element 

omitted from the "to convict" instruction by referring to other jury 

instructions. Smith, 131 Wn.2d at 262-63. "It cannot be said that a 

defendant has had a fair trial if the jury must guess at the meaning of an 

essential element of a crime or if the jury might assume that an essential 

element need not be proved." Smith, 131 Wn.2d at 263. 

The State charged Mr. Piatnitsky with first-degree attempted 

murder for the injuries inflicted on Jeffrey Manchester. CP 10. "[A] 

person commits first degree attempted murder when, with premeditated 

intent to cause the death of another, he/she takes a substantial step toward 
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commission of the act." State v. Price, 103 Wn. App. 845, 851-52, 14 

P.3d 841 (2000). In contrast, a person commits only the crime of second-

degree attempted murder when, with intent to cause the death of another, 

he or she takes a substantial step toward commission of the act. RCW 

9A.28.020(1); RCW 9A.32.050(1)(a); State v. Worl, 58 Wn. App. 443, 

449,794 P.2d 31 (1990), rev'd on other grounds sub. nom. State v. 

Barnes, 117 Wn.2d 701, 818 P.2d 1088 (1991). Thus, the only difference 

between attempted murder in the first degree and attempted murder in the 

second degree is that the former requires premeditated intent and the latter 

requires merely intent. Vangerpen, 125 Wn.2d at 785 (essential element 

of "premeditated intent" was missing from original information). 

But the to-convict instruction for count 2 listed a mens rea of 

intent, not premeditated intent : 

To convict the defendant of the crime of attempted murder in the 
first degree as charged in count two, each of the following 
elements of the crime must be proved beyond a reasonable doubt: 

(1) that on or about October 19, 2008, the defendant did an act that 
was a substantial step toward the commission of murder in the first 
degree of Jeffrey Manchester; 

(2) that the act was done with the intent to commit murder in the 
first degree; and 

(3) that the act occurred in the State of Washington. 
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If you find from the evidence that each of these elements has been 
proved beyond a reasonable doubt, then it will be your duty to 
return a verdict of guilty as to Count Two. 

On the other hand, if, after weighing all the evidence, you have a 
reasonable doubt as to any one of these elements, then it will be 
your duty to return a verdict of not guilty as to Count Two. 

CP 208 (Instruction 30). 

The "to convict" instruction violated Mr. Piatnitsky's right to due 

process because it used the word "intent" instead of "premeditated intent," 

thus conflating first-degree attempted murder and second-degree 

attempted murder. Although other instructions explained that 

premeditation was an element of the completed crime of first-degree 

murder, this does not make up for its absence from the "to convict" 

instruction for first-degree attempted murder, because the omission 

relieved the State of the burden of proving the proper mens rea. The 

"intent" referred to in the "to convict" instruction given by the court is the 

intent "to accomplish a result which constitutes a crime." State v. 

Dunbar, 117 Wn.2d 587, 591, 817 P.2d 1360 (1991) (citing RCW 

9A.08.010(1)(a)) (emphasis in original). Premeditation is not a result; 

death is the result contemplated in a case of attempted murder. Id. at 590 

(citing W. LaFave & A. Scott, Criminal Law§ 6.2(c) at 500-01 (2d ed. 

1986)). Thus, the jury was instructed to find Mr. Piatnitsky guilty if he 

had the intent to accomplish the death of Jeffrey Manchester and took a 
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substantial step toward causing his death. This describes second-degree 

attempted murder. 

In rejecting Mr. Piatnitsky's argument, the Court of Appeals did 

not address this Court's decision in Vangerpen, which controls. In 

Vangerpen, this Court made clear that premeditated intent, not mere 

intent, is an "essential element" of the crime of first-degree attempted 

murder. Vangerpen, 125 Wn.2d at 785. The charging document in that 

case alleged only "intent," and the trial court granted the State's motion to 

amend the information after resting its case to include the element of 

premeditation. !d. at 786. This Court held that the conviction had to be 

reversed because of the bright-line rule prohibiting the State from 

amending the information after resting its case to add an essential element 

of the crime. !d. at 787. There was no dispute that the original 

information purported to charge first-degree attempted murder but 

"omitted an element of that crime." !d. at 792. In a footnote, the Court 

mentioned the well-settled proposition that all essential elements must be 

in both the information and the "to convict" instruction. !d. at 791 n.17. 

Instead of following Vangerpen, the Court of Appeals cited two of 

its own prior cases for the proposition that "premeditated intent" is not an 

essential element first-degree attempted murder that must be included in 

the "to convict" instruction. Slip Op. at 36 (citing State v. Besabe, _ 
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Wn. App. _, 271 P.3d 387, 393 (2012); State v. Reed, 150 Wn. App. 

761, 208 P.3d 1274 (2009)). Besabe, in turn, relies on Reed, and Reed 

fails to address the unique nature of the crime of first-degree attempted 

murder. It instead cites this Court's decision in DeRyke, which is 

inapposite. See State v. DeRyke, 149 Wn.2d 906, 910-11, 73 P.3d 1000 

(2003 ). There, this Court recognized the general proposition that for most 

attempt crimes, the elements are "intent" and "substantial step". !d. But 

as explained in Mr. Piatnitsky's briefing, this rule makes no sense in the 

context of first-degree attempted murder, because it is the one crime for 

which the mens rea is higher than intent. 

DeRyke, in contrast, involved an underlying crime (first-degree 

rape) for which there is no mens rea element. DeRyke, 149 Wn.2d at 913. 

Thus, the mens rea for attempted first-degree rape is intent. !d. The 

general attempt instruction is therefore appropriate for attempted rape. 

But it is not appropriate for first-degree attempted murder, which is sui 

generis. This Court should address the unique due process issue inherent 

in a charge of first-degree attempted murder by granting review and 

holding that the "to convict" instruction must include the element of 

premeditated intent. RAP 13.4(b)(1). 
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F. CONCLUSION 

review. 

Samuel Piatnitsky respectfully requests that this Court grant 

DATED this 18th day of September. 2012. 

Respectfully submitted, 

LilaJ. Si~. tein- WSBA 38394 
Washil}g't6n Appellate Project 
Attorney for Petitioner 
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APPENDIX A 
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t.'::: 

KCSO Case # 08-257 401 
Suspect Statement 

SAMUEL PIATNITSKY 

~}r DET: Okay. This is gonna a statement. Today's date is October 19, 2008. The time 
~'"'-~~~-~---·'"'""·-·---~-----------·-nowts-o8:1·0:-Intervrewing·detectives---are-DAVE KEbL--ER··and-J IM ALLEN-----
-" (DET2). Interview is being conducted at the Precinct Three interview room. 
-. Interview person is ah, SAMUEL PIATNITSKY. Ah, SAMUEL, can you state 

() 

DET2: 

SUS: 

DET2; 

DET: 

SUS: 

DET: 

SUS: 

DET: 

SUS: 

DET: 

SUS: 

DET: 

SUS: 

DET: 

your name and well, first of all, SAMUEL, are you aware this is being 
recorded? Do I have your permission to record it, SAMUEL? 

You gotta answer out loud, SAM, so we can year you. Is it okay for us to 
record this, SAM? 

Yeah, man. 

Okay. 

Okay. Can, SAM, can you ah, state your full name and help me with the 
pronunciation on your last name and the spelling. 

SAMUEL PIATNITSKY. 

And how do you spell PIATNITSKY? 

P-1-A-T-N-1-T-S-K-Y. 

And what's your date of birth? 

May 241h, '88, 

And what's your home address where you get mail? 

16702 133rd Place Southeast, Renton, Washington 98058. 

Good phone number for you? 

206-694-9373. 

Okay, and earlier you were advised of your Miranda rights. Do you remember 
that, your Constitutional rights by the officer, do you remember that? 

SUS: Yeah; I have a right. .. 

Detective Keller/ Allen Page 1 of4 10-24-08 rh 
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K.CSO Case #08-257401 
Suspect Statement 

SAMUEL PIA TNITSKY 

·1 have a right to remain silent. 

Right. I'm gonna go ahead and ... 

That's the, that's the only one I remember. 

Okay. I'm gonna read 'em 

That's the one I, I should be doing right now. 

Well, you know, like we told you, you don't have to talk to us. Okay. You've 
already admitted to this thing. We want to go on tape, and because it's an 
important part of this, and we talked about that, and that's the part when you 
go back to get the shotgun. Before we do any of that, I want to read you ... 

What are you guys talking about, man? 

I want to read you your rights, okay. Do you understand that you have the right 
to remain silent? 

DET2: You gotta answer out loud, SAM. 

SUS: I'm not ready to do this, man. 

DET2: Yot,~ just told us that you wanted to get it In your own words on tape. You 
asked us to turn the tape on; remember? · 

SUS: I just write it down, man. I can't do this. I, I, I just write, man. I don't, I don't 
want. .. 

DET: Okay. 

SUS: I don't want to talk right now, man. 

DET: Okay, but let's go over the rights on tape, and then you can write it down, 
okay. 

SUS: All right, man. 

DET: Okay. Do you understand that you have the right to remain silent? 

DET2: You gotta answer out loud though. 

SUS: Yes. 

Detective Keller/Allen Page2of4 10-24-08 rh 
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KCSO Case #08-257401 
Suspect Statement 

SAMUEL PIATNITSKY 

·. you understand that you have the right at this time to an attorney of your 
·.choosing? 

. ··• .. ·•• Do you understand th~t anything you sayor.sign ca-n .. be-usedag-arnst you ln a
court of law? 

Yes. 

Do you understand that you have the right to talk to an attorney before 
answering any questions? 

Yes. 

You understand that you have the right to have an attorney present during the 
questioning? 

Yeah. 

You understand if you cannot afford an attorney, you can have one appointed 
for you without cost if you so desire? 

Yes. 

You further understand that you could exercise these rights at any time? 

Yeah. 

Okay. I'm gonna give you the form. I just read you these rights. You read 'em 
earlier. Why don't you sign that you understand these rights right here. And I 
understand that you don't want to, you don't want to talk about this on tape, 
and that's your right too, so we'll take a written statement from you; but I want, 
I want to go ahead and read the waiver of the rights that you're gonna sign 
here in a second. You understand that you, you've either had read or you have 
read to you the above explanation of rights and that you understand them. 
You've decided not to exercise these rights at this time. The following 
statement is made freely and voluntary and without threats or promises of any 
kind. Do you understand that? If you understand, you're willing to talk to us, 
sign that, and then we'll take a, I'll turn the tape off, and um, I'll, we'll write 
down a statement. Okay, SAM, I'm gonna go ahead and ah ... 

Detective Keller/ Allen Page 3 of4 10-24-08 rh 
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KCSO Case #08-257401 
Suspect Statement 

SAMUEL PIATNITSKY 

Are you sure you don't want to do it on tape like you said you did; you want to 
get in your own words? 

Yes, sir. 

DET2: Okay . 

. DET: . So you'd.rather..take a.writtem statement, do a written onE! .. 

SUS: Yes.) don't know (unintelligible) 

DET: Okay, it's too hard to talk about; you'd rather write it.. 

DET2: Okay. 

DET: The time now is ah, 08:15, and I'm gonna end this tape. 

End of Statement 

rh 
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DWYER, J, - Samuel Piatnitsky appeals from the JL!dgm$ht entered on a 

Jpry's verdi.ctsfinding him guilty of murder in the firstdegre~~. attem:pfed murder in 

the first d~gree; possessing a stolen fir$arm, anc:l unfl:'\wful possll:)$&ioh of a 

firftarrn In tbe second degree. He contends thatthe trial court erroneous·ly 

:admfttedhis inculpatory written statetnentgiven to ·the investigatln~ dete¢tlv$s 

after his arrest Be:!fore the written staten1ent was taken, Piatnltsky was informed 

of his rights, lndlcated.to the detectives that he understood his rights; and th€ln 

voJuntariiX walvc;gfthose rights. Nevertheles$, Pl$tnltsky <lt·sserts that, prior to 

gl'lflrtg the written statememt~ he unequivocally invoked his rightte> rem~lh silent, 

thus;renclering the statement int;tdmlssJble ~t triaL Beqause the trial court 

PfQp$fiY fourt<;J that Piatnitsky did not do so~ We ·affirm. 
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No. 66442-5-1/2 

On October 18, 2008,· Nicole Crosswhite hosted a barbeque at her Renton 

townhouse, where.she lived with her six-year-old daughter, her roommate 

Kendra s·onn, and Bonn's two young ·children. Most ofthe guests left the 
. . 

barbeque by around 8:00 p.m. or 9:00p.m. Only C~osswhite, her sister Ashley 

Leonard, Bonn, Jeff Manchester, and the children remained at the townhouse. 

Later that night, Crosswhite's friend, Shawn Jones, called to ask if she wanted to 

go with him to a casino. Although Crosswhite was getting ready for bed, she 

agreed to accompany him. Crosswhite left her home to pick up Jones at his 

house at around midnight. When she left, Leonard, Bonn, and Manchester were 

watching television, and the children were In bed. 

When Crosswhite and Jones returned around 2:00a.m., Crosswhite 

immediately heard l?ud music coming from the townhouse. In addition to 

Leonard, Bonn, and Manchester, there were two people in her home, both of 

whom Crosswhite did not know-Samuel Piatnitsky and Jason Young. 

Crosswhite soon learned that Piatnitsky and Young had been at the bus stop in 

front of her home when she left to pick up Jones. Manchester was a friend of 

Young's brother and had invited Piatnitsky and Young into Crosswhite's home. 

Although there had been no beer in the home when Crosswhite left, everyone 

was drinking when she returned. Because she was uncomfortable having two . . . 

people in her home whom she did not know, Crosswhite told Jones to ask 

Piatnitsky and Young to leave. 

Jones and Manchester asked Piatnitsky and Young to leave. Platnitsky 
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replied to the effect of "I will leave when I am ready." A physical altercation 
. ' '• . . ·. ·.' ,. . 

thereafter ensued outside of the townhouse. Jones became Involved in the fight 

after Crosswhite asked him to go outside to stop the altercation. Crosswhite saw ·. ' . . . 

Jones punch~ng Piatnitsky and observed Manchester kick Young .. Then another 

man, Mike Boyd, who had shown up at the townhouse just before the fighting 

ensued, broke. a be~rbottiE) overpiatnitsky's head. Platnitsky and Young fl.~q. 

Less than an hour later, they returned. Crosswhite and the others were 

standing on the front porch when Piatnltsky emerged from the bushes In front of 

the townhouse with a shotgun. Piatnitsky said, "You guys want some now; 

what's up noW; guys; what's up?'' Jones attempted to wrestle the gun away from 

Piatnitsky,·while Piatnitsky and Young punched Jones. Manchester had fled 

Indoors but returned outside to help Jones when he learned that Jones was 
.. 

fighting Piatnitsky and Young. While Manchester fought Young, Jones attempted 

to gain control of the gun. But when Jones was tossed to the ground and lost his 
.. . . ;: . 

grip on the shotgun, Piatnitsky shot and killed him. Platnitsky then pointed the 
. . 

shotgun at Manchester, who was on the front porch of the townhouse. Piatnitsky 
. . . . . ' 

shot Manchester twice, shattering his wrist and breaking his arm in three places. 

Police responded to the scene, where the witnesses provided descriptions 

and the first names of the suspects. They gave the police Young's coat, which 

he had left behind. A K-9 unit then tracked Young's scent to the house where 

Young, his brother, and his parents lived. Officers found Platnitsky in the house, 
. ' . . 

hiding in a closet behind a washing machine. Police then transported three of 

the witnesses to the house, where they each identified Piatnitsky as the shooter 
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and Young as. his accomplice. After obtaining a search warrantfor the Young 

residence, police found a shotgun that had been stolen from a car parked 10 

blocks away. Forensic testing later demonstrated that the shotgun shells 

recovere.d from the scene of the crime had been fired from that shotgun. 

Followingth.eirarrests, P.iatnitsky and Young were transported to the 

Maple Valley precinct, where Detectiyes David Keller and James Allen 

interviewed the suspects. Prior to arriving at the precinct, Piatnitsky was advised 

of his Miranda 1 rights by one of the deputies who had responded to the scene of 

the incident.2 The detectives first attempted to interview Young, but they ceased 

questioning him shortly thereafter when Young requested an attorney. 

The detectives then Interviewed Piatnltsky, beginning at 7:10 a.m. on the 

morning of October 19. Piatnitsky first put his head on the table in the interview 

room and told the detectives that he wanted to sleep. Detective Allen then got 

him a soda, which 11Seemed to help him a little bit to talk.~~ Piatnltsky told the 

detectives that he understood the rights that had been read to him earlier that 

morning. Then, as a ruse, the detectivestold Piatnitsky that Young had given 

them a statement. Platnitsky replied that they should let Young go and that he, 

Piatnitsky, would take the blame. During this 11rapport building~~ portion of the 
. ;: ·, 

interview, Piatnitsky indicated to the detectives that he wanted to convey his 
. . . 

version of the events, in his own words, and that he was willing to give an audio-

1 Mlrand~v. Arizona; 384 u:s. 436, 86 s. ct. 1602, 16 L. Ed. 2d (1966). ·. 
2 Unchallenged findings qf fact entered by the trial court following a CrR 3.5 hearing are 

verities on appeal. State v. Broadaway,·tS3 Wn.2d 118, 131, 942 P.2d 363 (1997). Piatnltsky 
does not challenge this trial court finding on appeal. · 
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recorded statement 

At 8:10 a:m., the detectives beg·an an audio-recorded interview of 

Piatnitsky. At the hegirmlng of the ·interview, Detective Keller asked Platnitsky if 

he recalled being advised of his Miranda rights earlier that morning by another 

officer and wh;ether he understood those rights.· Piatnitsky replied, "I have a right 

to remain· silent. .. ~ fhat;s the, that's the only one I remember .... That's the 

one I, I should be doing right now." Detective Keller reminded Piatnitsky, "Well, 

you know, like we told you, you don't have to talk to us." 

Detective Keller then began to read to Piatnitsky his Miranda rights. 

Piatnitsky said, 11 1'm not ready to do this, man." Detective Allen replied, 11You just 

told us that you wanted to get it in your own words on tape. You asked us to turn 

the tape on, remember?" Piatnitsky responded, "I just write it down, man. I can't 

do this. I, I, I just write, man. I don't, I don't want ... I don't want to talk right 

now, man." Detective Keller said, "Okay, but let's go over the rights on tape, and 

then you can write it down, okay." Piatnitsky replied, "All right, man." Detective 

Keller then read to Piatnitsky each of his Miranda rights and asked Piatnltsky if 

he understood each of those rights. Piatnitsky replied in the affirmative . 
.. 

Detective Keller then stated: 

Okay. I'm gonna give you the form. I just read you these rights. 
You read 'em earlier. Why don't you sign that you understand 
these rights right here. And I understand that you don't want to, 
you don't want to talk aboutthis on tape, and that's your right too, 
so we'll take a written statement from you; but I want, I want to go 
ahead· and read the. waiver of the rights that you're gonna sign here · 
in a second. You understand that you, you've either had read or 
you have [had] read t<J··you the above explanation of rights and that 
you understand them. You've decided not to exercise these rights 
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at this time. The following statement is made freely and voluntary 
and without threats or promises of any kind. Do you understand 
that? If you understand, you're willing to talk to us, sign that, and 
then we·~ It take 13, I'll turn.th(,? tape off, and .urn, I'll, we'll write down a 
statement. · 

Detective Allen thEm asked.Piat~itsky, iiAre you sure you ~on't want to do it on 

tape like you saicf.you did; you want,Jo get[it] in your own words?" ·Piatnitsky 

replied, CIYes: 'sir. it .Detective.Kellersaid,"So you'd.rather take.a written · .. 

statement, do a written one." Piatnitsky replied, but his reply was mumbled. In 

the transcript of the audio-recorded interview, his reply was transcribed as "Yes. 

I don't know (unintelligible)." Detective Keller then stated, "Okay, it's too hard to 

talk about; you'd rather write it." The detectives turned off the audiotape at 8:15 

a.m. 

Piatnitsky signed the waiver of constitutional rights form that Detective 

Keller read to him during the audio~recorded Interview. After the audiotape was 

turned off, Piatnltsky provided the detectives with a written statement, In which he 

admitted to shooting both victims with a stolen shotgun. Both detectives asked 

Piatnltsky q~estions, and Detective Allen handwrote those statements that . . 

Platnitsky indicated that he wanted to be included in the account. Detective Allen 
.. · ,· ·· .. 

wrote only those statements that Platnitsky specifically requested to be written. 
,. . . 

Piatnitsky looked at the statement several times during the questioning, read the 
. . . . . 

completed statement, and indicated changes to be made, which he thereafter 
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lnitialed.3 In addition, :pfatnitsky dreW a map for the detectives, depicting the 

school where the shotgun.had been hidden prior to the crime. 

The interview ended when the: detectives attempted to question Piatnitsky 

regarding the fact that he was hiding in a closet behind a washing machine when 

he was discovered by pollee. Piatnitsky became upset with Detective Keller and 

told the detectives that he was "clone talking.'' At that point, the detectives 

concluded the interview. 

Piatnitsky was charged with murder in the first degree, murder in the 

second degree, attempted murder in the first degree, assault in the first degree, 

possessing· a stolen firearm, and unlawful possession of a firearm in the second 

degree. 
. . : . . . . 

Prior to trial, Piatnitsky moved to suppress the statements that he had 

made to the detectives on the morning of October 19. He contended that the 

statements were "obtained as a result of his traumatized state of mind of the 

events on that day, coupled with his head injury, and on top of everything a close 
' . . ':' 

fist blow for compliance delivered by [one of the arresting officers]." Piatnitsky 

asserted that, for these reasons, his waiver of his rights was not knowing and 

competent. It was illegal, he asserted, for the detectives to "pressur[e] an injured 
.' ... 

and traumatized person to induce him to waive his rights." 

The trial court held a Criminal Rule {CrR) 3.5 hearing in order to determine 

the admissibility of Piatnitsky's statements to the detectives. Both Detective 

3 Detective Allen specifically rem~mqered Platnltsky telling the detectives to change the 
word "crawl".to "scurry," such that the statement read that Jones "was trying to scurry away" from 
Piatnitsky when Piatnltsky shot him. · 
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Keller and Detective Allen testified at the hearing. The audio-recorded portion of 

the interview was played fo.rthe triaL court. In addition, Piatnitsky's written 

statement to detectives, including th~ explanation and waiver of constitutional 
. -

rights that Piatnitsky signed, was admitted as evidence during the hearing.· 

Detective Keilertestified that, at the beginning of the interview, he and 

Detective Allen attempted· to build ·arapport with Piatnltsky. Although Piatnltsky 
. . '. .,.. . . 

appeared to be upset, he was cooperative with the detectives, who told Piatnitsky 

that they wanted to get his side of the story. According to Detective Keller's 

testimony, Piatnitsky told the detectives that he was willing to give an audio

recorded statement. At no time prior to the audio-recorded interview, he testified, 

did Piatnitsky state that he did not want to speak with the detectives or that he 

wanted an attorney. Detective Keller further testified that, although Piatnitsky 
. . ' . 

had superficial cuts to his head and was upset, there was no indication that 

Platnltsky was intoxicated or mentally unwell. 

Similarly, Detective Allen testified that Platnltsky appeared to have no 

serious injuries; although he had minor scrapes on his face, Piatnitsky showed 

none of the signs of a concussion. The detective further testified that he ~t no 

time during the interview became concerned that Piatnitsky was not lucid or able 

to communicate. In fact, Piatnitsky "seemed very sharp as far as taking a 

statement." Consistent with Detective Keller's testimony, Detective Allen testified 

that Piatnitsky "indicated that he did want to tell us his side of the story, and in his 

own words" and that he was initially willing to provide an audio-recorded 

statement. Moreover, Detective Allen testified that, once the written statement 

., .,. 
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was taken •. Piatnitsky had .no problem reading or understanding what the· 
,· ' . 

detective had written. Rather,Piatnitsky '1seemed to be paying close attention. 

In fact, when he changed some .keyverbiage In there, I thought that was pretty 

astute, that he ~as paying close atte~tlon to the context of the verbiage." 

Both detectives also testified, that the audiotape was turned off at 
. . ' . . . . . . . . . . ' ; ~ 

Piatnitsky's request. Detective Keller testified that the unintelligible statement 

made by Piatnitsky toward the end of the audio-recorded portion of the interview 

was "[s]omething to the effect that he didn't want to talk right now on tape.'' 

Detective Keller was then asked, "At any point after going off tape did the 

Defendant indicate to you a desire he didn't want to talk to you at all?" Detective 

Keller answered, 14No." He further explained: 

For some reason [Piatnitsky] didn't feel comfortable on tape, but he 
said multiple times that he did want to give a written statement; he 
did want to give a statement. And he knew that he could stop 
questioning at ~my time1 because I told him over and over, at any 
time you don't have to talk to us, and you can stop the questioning 
at any time. . . · 

According to Detective Keller's testimony, not until after the written statement 

was taken did Piatnitsky for the firsttlme indicate that he no longer wanted to 

speak with the ·detectives:. · · · 

Detective. Allen similarly testified that. Piatnttsky requested that the 

audiotape. be turned off: 11He said .he would rather write it down; he didn't want to 

do it on tape anytnor<3.·" Detective Allen testified that, when he asked Piatnitsky if 

he was sure that he did not want to get his side of the story in his own words on 

tape, Piatnitsky verified that he did not want to speak on tape but that he would 

' .. . :• .. 
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give a written statement instead. According to Detective Allen, Platnitsky never 
. . ~- ,· ' . 

indicated after tne. aiJ_qiota,p~ was turned off that he did not wan~to speak with the 
. . . 

detectives .. Detective: Allen testifiecl~hat, while the written statem~ntwas.qeing 

taken, Piatnitsky ~~seemed.to.bethinking about his answers more than neces~ary 
' . ~ . ,: . . . . . ' - . : . . . . . . :. . . ,· 

if he was just tellinQ me the. exaqt truth. of how it happened." He further testified 

that, once. Piatnltsky .became .upset ~ith questions r~garding the fact that he was 

discovered hiding from police, Piatnitsky said, "I'm done talking." "When he 

decided he didn't want to talk any more," Detective Allen testified, "we concluded 

it." 

FoUowlng Detective Allen's testimony, the trial court advised Piatnitsky of 

his rights with regard to the CrR 3.5 hearing. The court advised Piatnitsky that 

he had the rightto testify at the hearing regarding the circumstances of his 
.. · .... ,; 

statements to detectives but that he was not required to do so. Platnitsky was 
. ' .. ·.::· ·.-·.; 

further informed that his right to remain silent during trial would not be waived by 
. ' 

virtue of a decision to testify at the CrR 3.5 hearing. The trial court then gave 
. ' ,. . ' 

Piatnitsky the opportunity to confer with his attorney before deciding whether to 
' ' 

testify. Piatnitskydid not testify a~ the hearing .. 

The trial court ruled: 

I have had the opportunity to hear the audio recording and 
the testimony of Detective Keller and Detective Allen, and I am 
satisfied that it Is clear that Mr. Piatnltsky understood the rights as 
they were ·orally given to him on the audio recordings, and there 
was a written list of rights and a waiver which he signed. 

I am satisfied that based on the testimony of the officers and 
the statement itself, and the audio recording, that there is no 
objective evidence that he was·not able to understand those rights,
to make a knowing; voluntary, and intelligent decision to give up 
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. . .. 

those rights and discuss the case with the detectives. , .. 
And when I look at ~II .of the transcripts and the context, I _am 

satisfied that the context of .the statement clearly indicates that he 
was willing to talk to the .officers, ... 

. 1-am satisfied that-in the entire context for whatever reason 
he wished to have} it in a wfitt~n form .rather than an audio form. 

89; I am-satisfied that there is no objective evidence that the 
stab~ITl.ents. were. anything :oth~r than knowingiy, voluntarily,. and' 
intelligently made.' . ' '. 

Following the h'earin~L th~ trial court entered findings of facf and 

conclusions of law regarding Piatnitsky's motion to suppress his statements to 

the detectives. The trial court found that "[a]t no time prior to the conclusion of 

the interview did the defendant request an attorney or state that he desired to 

remain silent."4 The court found that "[a]t all times during the interview the 

defendant appeared to be coherent, awake, and appropriately responsive to the 

questions asked." · 

With regard to Piatnitsky's statements during the audio-recorded interview, 
. . 

the trial court found that, ·~[i]n the recorded statement, the defendant state's [sic} 

that he no longer wants his statement recorded, butWill provide the detectives 

with a written statement." The court made note of defense counsel's argument 
: ·. 

' .~ ' 

that Piatnitsky's statement "meant that the defendant was specifically requesting 
;.- ... 

that he be allowed to write his own statement, by his own hand." The trial court 

further noted that the detectives testified that Piatnitsky never made such a 

request and "that it is their normal practice to write a statement for a defendant 

and allow him to review it and make corrections as necessary." 

The trial court concluded:· "Upon requesting that he be allowed to provide 

4 Piatnitsky assigns error to this finding of fact on appeal. 
. ' 
'' 

- 11 -



a written statement instead ·ofa 'recorded statement, the detectives complied with 

[Piatnitsk~,;sj r~que~t'arid, upon.cdm:pletion of advising him of his rights, turned 

off the recorder ·and took a written stat~ment." The trial court additionally 

concluded that ;'[a]lthough the Written statement was not written with the 

defendant's own' hand, the defend~nt was given ample opportunity to review th~ 

statement and make changes as 'he deemed necessary." Moreover, the court 

concluded that "{t]he detectives' explanation that they do not normally allow 

suspects to write their own statement because they need it to be legible is 

reasonable and a common practice of law enforcement." Finally, the trial co~rt 

concluded: 'The context of the recorded statement clearly indicates that the 

defendant was willing to speak with the detectives, just not on tape."5 

::.' 

Thus, the trial court ruled that Piatnltsky's statements to Detectives Keller 

and Allen were admissible in the State's case In chief, as the statements were 

made after Piatnitsky was informed of his Miranda rights and he made a 

knowing, voluntary, and intelligent waiver of those rights. 

At trial, both Detective Keller and Detective Allen testified regarding 

Piatnitsky's statement_s. In addition, the written statement was admitted as an 
..... 

exhibit at trial. Piatnitsky also testified at trial, asserting that he had acted in self~ 

defense in shooting Jones and Manchester. 

The jury found Platnitsky guilty of murder in the first degree, attempted 

murder in the first degree, possessing a stolen firearm, and unlawful possession 

5 Platnltsky assigns error to this conclusion on appeal. 
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. of a firearm in the second degre~.6 : rhe jury found by special verdict th'at 
. . . . . . 

Piatnitsky was armed with a firearm during the commission of the murder of 

Jones and the attempted murder of Manchester. Platnltsky was sentenced to 

600 months confinement. · 
~ . . . . . . ·. ,. 

He appeals. 

II 

At the CrR 3~5hearing, Piatnitsky asserted different bases for suppression 

of his statements to Detectives Keller and Allen than he does on appeal. Thus, 

at the outset, we must set forth with precision the issue before us. 

In his·mo.tion to suppress evidence of his statements to detectives, 

Platnitsky argued that the statements were Inadmissible at trial because he had 
. ' . ' ~ . . . 

not knowingly and voluntarily waived his Miranda rig~ts. He asserted that his 

!(traumatized state ofmind"and his "head injury!J-~n addition to a 11COmpliance 

blowu delivered by an arresting officer-precluded a knowing and competent 

waiver of his rights. He further asserted that the interviewing detectives h!ild 
; ··: ...... :· .. · 

"pressured" and "induced" him to waive those rights. 

Defense counsel's argument at the CrR 3.5 hearing focused on the head 

injury and trauma purportedly suffered by Piatnitsky. Defense counsel asserted 

that the interrogation was "an extensive push to get Information, pushing and 

breaking the will of an already stressed [person], injured and mentally too tired to 
. . . 

6 Th~ jury also found. Platnltsky guilty of assault in the first degree, based upon the 
shooting of Manchester .. However, that conviction was thereafter vacated. Because the assault 
conviction was base<:! upon t~e same Incident for which the Jl!ry convicted Platnitsky of attempted 
murder In 'the first degree·; sentencing· Piatnitsky for both crimes would have violated principles of 
double jeopardy. · 
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be thinking correctly or remembering things correctly." Piatnitsky's "fragile and 

confused state of.mind" caused hirn to be "incapable" of~'fre.ely and voluntarily" 

waiving his rights. Counsel referred to Piatnitsky's statements to police that he 

did not "want to.t~lk right now" aild·.a~serted that the detectives. "didn't give 

[Piatnitsky]the right" towritethe statement in his own words. ·cbunsel concluded 

that Piatnltsky's waiver was not made "knowingly and voluntarily" and requested 

that the trial court exclude both the written and audio-recorded statements. 

On appeal, Piatnitsky's rationale for suppression has shifted. Piatnltsky 

does not contend on appeal that his purported traumatized state precluded a 

valid waiver of his rights. Piatnitsky does not challenge the trial court's findings 

that he was advised of his rights prior to arriving at the precinct, that he 
. . 

acknowledged to Detectives Keller and Allen that he had been so advised, and 
· .. ··: 

that he acknoWledged to the detectives that he understood those rights. Nor 

does he challenge the finding that, approximately 45 minutes later, he agreed to 
.··": 

give an audio-recorded statement about the shooting. Piatnitsky additionally 

admits that Detective Keller again advised him of his rights and that Piatnitsky 

again acknowledged that he understood those rights. Piatnitsky similarly admits 

that he signed a waiver form indicating that he both understood and agreed to 

waive his rights and reviewed and signed the written statement thereafter taken 

by the detectives. 

On appeal, Piatnitsky assigns error to only three determinations made by 

the trial court following the suppression hearing. First, he contends that the trial 

court erred by finding that "[a]t no time prior to the conclusion of the interview did 

- 14. 
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the defendant . ~ . state that he desired to remain silent." second, Piatnitsky 

asserts thafthe trial court erred by omitting from its findings of factthat he stated 

during the audio-recorded interview, "I don't want to talk right now, man." Finally, 

Platnitsky assigns erh:>r to the trial·c·aurt's conclusion that 'Tt]he context of the : 

recorded statement clearly indicates·that the defendant was willing to speak with 

the detectives, just. not on tape." .. 

In briefing on appeal, appellate counsel for Piatnitsky does not contend 

that Piatnltsky did not knowingly, Intelligently, and voluntarily waive his rights 

prior to the interview by Detectives Keller and Allen. Rather, counsel asserts that 

Piatnitsky thereafter unequivocally invoked his right to remain silent when, during 

the audio-recorded interview, Piatnitsky purportedly stated, "I don't want to talk 
. . .· 

right now, man."7 Counsel's briefing contends that the audiotape of the interview 

demonstrates that Piatnitsky made this .statement in response to Detective 

Keller's question, "So you'd rather take a written statement, do a written one[?]" 

Counsel further asserts that the "somewhat muffled" statement was 
· .. · ·, 

mischaracterized in the transcription of the interview, in which the statement Is 

transcribed as "Yes. I don't know (unintelligible)." Piatnitsky's counsel contends 

that the trial court erred by relying on the transcription of the interview rather than 

the audio-recorded interview itself. 

Discussion at oral argument shifted the focus of Piatnitsky's challenge 
. : ' . . . 

once more, with defense counsel asserting that other statements made by 

7 See Reply s'r. of Appeliant at 6~ ("[A]t that point, the officers were required to cease the 
Interrogation."). · · · 
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Piatnitsky during the audio-recorded ·interview-·not only the unclear statement 

transcribed as unintelligible~were·sufficient to constitute an unequivocal 

invocation of his rightto· remain silent. Based upon oral argument, we will not 

confine our consideration to only whether Piatnitsky invoked that right during the 

two-second statement deemed !'unintelligible" In the transcription of tlie interview. 

Rather, we will also consider Piatnitsky's other statements made during the audio 

recorded interview-including his statement, ul'm not ready to do this, man" and 

his statement, "I just write it down, man. I can't do this. I, I, I just write, man. 

don't, I don't want ... I don't want to talk right now, man"-in determining 

whether the trial court properly admitted at trial Piatnltsky's subsequent written 

statement, in addition to his other statements to the detectives. 

Thus, the issue before us Is whether the trial court erroneously denied 

Piatnitsky's motion to suppress the written statement given to detectives 
··.• ,. 

because, as he asserts, he had unequivocally invoked his right to remain silent 

prior to providing that statement. 

Ill 

The Fifth Amendment to the United States Constitution provides that no 

person ushall be .compelled in any criminal case to be a witness against himself." 

To assure that an accused is accorded this privilege against compulsory self

incrimination, the United States Supreme Court in Miranda set forth procedural 

safeguards to be employed during custodial interrogation: "In order to combat 

[the compelling] pressures [of custodial interrogation] and to permit a full 

opportunity to exercise the privilege against self-Incrimination, the accused must 
. .• ·.• ,., 
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be adequately and effectiv~ly apprised of his rights and the exercise of those 

rights must be .fully honored.u Miranda v. Arizona, 384 U.S. 436, 467, 86 S. Ct. 

1602, 161,.. Ed. 2d 694 (1966). Specifically, an accused must be clearly informed . ·. . . . . ' 

of his or her right to remain silent and ~ight to counsel, either retained or 
. . . ' . . . . . ·~ . ' . . . ' 

appointed, and that any statements mf;lde can and will be used against the 

individual in court. Miranda, 384 U.S. at 467-72. "Once warnings have been 

given, the subsequent procedure Is clear. If the individual indicates in any 

manner, at any time prior to or during questioning, that he wishes to remain 

silent, the interrogation must cease." Miranda, 384 U.S. at 473"74. "If the 

individual states that he wants an attorney, the interrogation must cease until an 

attorney is present." Miranga, 384 U.S. at 474. After an accused is apprised of 

his or her rights and given the opportunity to invoke those rights, however, he or 
·'·· 

.... 

she "may knowingly and intelligently waive these rights and agree to answer 

questions or make a statement.!) Miranda, 384 U.S. at 479. The requisite 

warnings and showing of waiver are "prerequisites to the admissibility of any 

statement made by a defendant." Miranda, 384 U.S. at 476. 

The "critical safeguard" ensuring that an accused's right to remain silent is 

protected is the "'right to cut off questioning.'" Michigan v. Moslev, 423 U.S. 96, 

103, 96 S. Ct. 321, 46 L. Ed. 2d 313 (1975) (quoting Miranda, 384 U.S. at 474). 

'The requirement that law enforcement authorities must respect a person's 
. '.: ... 

exercise of [the] option [to.cut off questioning] counteracts the coercive pressures 

of the custodial setting." Mosley, 423 U.S. at 104. Thus, 11the admissibility of 

statements obtained after the person in custody has decided to remain silent 
. . . . 
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No. 66442-5-1/18 · 

depends under Miranda on whether hi~ 'right to cut off questioning' vvas 
. . . . . . 

'scrupulously honored."' Mosley, 423 U.S. at 104 (quoting Miranda, 384 U.S. at 
• ' • 1. •• 

474, 479). ' 

Of course, whether law enforcement officials were required to cease . . . -~· . . . 

interrogation of an accused, following the accused's valid waiver of rights, 

depends upon •uwhether the ~;~cc!J_sed. actually invoked his right [to remain silent 

or] to counsel."' Davis v. U.S., 512 U.S. 452, 458, 114 S. Ct. 2350, 129 L. Ed. 2d 

362 (1994) (quoting Smith v. Illinois, 469 U.S. 91, 95, 105 S. Ct. 490, 83 L. Ed. 

2d 488 (1984)). In other words, law enforcement officials are required to 

"scrupulously honor11 an accused's 11right to cut off questioning"-such that the 

failure to do so precludes admission of the accused's statements at trial-only 
•• • ' •• 0 ... : 

where the accused has actually asserted that right. "To avoid difficulties of proof 
' . 

. . ' 

and to provide guidance to officers conducting interrogations, this is an objective 

inquiry." Davis, 512 U~S. at 458-59. 

An accused's invocation of either the right to remain silent or the right to 
.·). 

counsel must be unequivocal. Berghuis v. Thompkins,_ U.S._, 130 S. Ct. 

2250, 2260, 176 L. Ed. 2d 1098 (2010) (noting that "there is no principled reason 
' . . . 

to adopt different standards for determining when an accused has invoked the 

Miranda right to remain silent and the Miranda right to counsel at issue In Davis"); 

Davjs, 512 U.S. at 458-59 (holding that an accused must unambiguously invoke 
' ' 

the right to counsel). Consistent with this precedent, Washington courts have 
. . ' 

determined in numerous cases that an accused's invocation of his or her rights 

was equivocal and, thus, did not require the cessation ofinterrogation by law 

,!' ,. 



enforcement officials·. Se~; e.'g., State.\i. Radcliffe, 164 Wn.2d 900, 907; 194 

P .3d 250 (2008) (holding that suspect's statement, "[M]aybe Ill should contact an 

attorney," was an equOivotal reqoe$tfor an attorney and, thus, police were not 

required to cease the interrogation (alterations In original)); State v. Walker, 129 

Wn. App. 258, 273~74·, 118P.3d 935.(2005) (holding that suspect's repeated 

statements that he did notwantto 'incriminate himself, while cohtin.uing to speak 

with detectives for many hours, did not' constitute an unequivocal invocation of 

his right to remain silent). 

"Although a suspect need not 'speak with the discrimination of an Oxford 

don,' he must articulate his desire ... sufficiently clearly that a reasonable police 

officer in the circumstances would understand the statement to be (an assertion 

of his rights]." Davis, 512 U.S. at459 (citation omitted). Where an accused 
•' 

makes an ambiguous orequivoc~S~I statement regarding the invocation of his or 
'• :, ,'·I' 

her rights, law enforcement officers have no obligation to ask clarifying questions 
' ' 

'• . 
or to cease the interrogation. Berghuis, 130 S. Ct. at 2259~60; ~. 512 U.S. at 

. ' .. . . .. 

461~62. The Supreme Court has determined that requiring officers to cease 

interrogation where a suspect makes a statement that might be an invocation of 

his or her rights would create an unacceptable hindrance to effective law 

enforcement. Davis, 512 U.S. at 461. "There is good reason to require an 

accused who wants to invoke his or her right to remain silent to do so 

unambiguously. A requirement of an unambiguous invocation of Miranda rights 
' ' 

,; .· 

results in an objective inquiry that 'avoid[s] difficulties of proof and ... provide[s] 

guidance to officers' on how to proceed in the face of ambiguity." Berghuis, 130 
.. ~ ., 
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S. Ct. at 2260 (alterations in original) (quoting Davis, 512 U.S. at 458y59). The 

"bright line" rule requiring officers to cease interrogation where a suspect invokes 

his or her rights "can be applied by officers In the real world of investigation and 
' .. ·, ; 

interrogation without unduly hampering the gathering of information." Davis, 512 
. . . .. .. 

U.S. at 461. This "clarity and ease of application would be lost" were officers 

required to cease questioning in response to ambiguous statements of the 

accused regarding his or her rights. Davis, 512 U.S. at 461. Thus, following a 

valid waiver of rights, a defendant's statements to police are properly suppressed 

for violation of the privilege against self-incrimination only where police continued 

a custodial interrogation notwithstanding an accused's unequivocal assertion of 

his or her rights. See Berghuis, 130 8. Ct. at 2260; D~vis, 512 U.S. at 462. 

The Supreme Court has additionally provided guidance regarding that 

which constitutes such an assertion of rights: an accused's statement is an 

unequivocal invocation of his or her rights where that statement is sufficiently 
. . . . . 

clear that "a reasonable police officer in the circumstances" would understand it 

to be such an assertion. Davis, 512 U.S. at 459. Although the invocation must 

be unequivocal, an accused "need not rely on talismanic phrases or 'any special 

combination of words'" in order to invoke his or her rights. Bradley v. Meachum, 
.... ... 

918 F.2d 338, 342 (2d Cir. 1990) (quoting Quinn v. United States, 349 U.S. 155, 

162, 75 S. Ct. 668, 99 L .Ed. 964 (1955)). Because no such "magic words" are 
. ;,. ,. 

: . ' . . . . ' . ~ : 

required in order to invoke one's rights-and because a purported invocation is 
. . . 

analyzed from the point of view of a reasonable police officer in the 

circumstances-a trial court "should examine 'the entire context in which the 
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claimant spoke' to determine if the right' to remain sil~nt has been invoked." 

Bradley, 9f8 F.2d at34.2 (quoting United States v. Goodwin, 470 F.2d 893, 902 

(5th Cir. 1972)); accord Utii.ted Statesv. Johns~n, 56 i=.3d 947, 955 (8th Cir. 

1995) ("We con·sid~rthe defendanf~ statements as a whole/to determine 

whether they i.ndi.cate.ah .unequivocai decision to iriV.oke the right to remain 

silent."); B~bo v. Kolb, 969 F.2d 391,-396 (7th Cir~ 1992); United State~ v. 

Thompson, 866 F.2d 268, 272 (8th Cir. 1989) (rejecting the defendant's assertion 

that it is improper to analyze the scope of an accused's statements in 

determining whether he invoked his rights); People v. Arroya, 988 P.2d 1124, 

1131 (Colo .. 1999) ("[B}efore the pollee must scrupulously honor a suspect's right 

to remain silent, the suspect must clearly articulate that right so that a reasonable 
. . .. , 

pollee officer in the circumstances would understand the suspecfs words and 
. . . . 

conduct to mean that the suspect wants to exercise his right to cut off further 
' ..• ··.· .. ···* !'. 

questioning."); State v. Rowell, 476 So.2d 149, 150 (Fla. 1985); State v. Diaz-

Bridges, 208 N.J. 544, 564-65, 34 A.3d 748 (2012). Indeed, we have previously 

recognized that a trial court should consider the totality of the circumstances 

when determining whether an accused unequivocally invoked his or her rights. 

§tate v. Hodges, 118 Wn. App. 668, 671, 77 P .3d 375 (2003) ("[T]he right to 
.· .· '• 

remain silent can be invoked by remaining silent when, under the totality of the 

circumstances, the Invocation is clear and unequivocal."). 
'. !• • .• · .,· 

Thus, the context of an accused's statements to police-including the 

accused's be0avior and the scope of the accused's statements-· must be 
... :. 

considered in determining whether the accused invoked his or her rights. Any 
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' ' . : •,. 

other approach-such as a search for ''magic words" within an accused's 

utterances to police in an effort to determine whether rights were invoked-Is at 

odds with the Supreme Court's ·indication that s~ch an analysis must be made 

from the point of view· of a· reasonable officer '•in the circumstances." See Davis, 

512 U.S. at 459. Furtherhibre,· stlchan approach would not effectively fulfill the 

purpose of Mlrancfa-· •"t()·assure.that the individuai's right to choose between 

speech and silence remains unfettered throughout the interrogation process.'" 

Connecticut v. Barrett, 479 U.S. 523, 528, 107 S. Ct. 828, 93 L. Ed. 2d 920 

(1987) (quoting Miranda, 384 U.S. at 469). Examining the context of an 

accused's statements to police allows the trial court to more accurately determine 

whether the accused sought to assert his or her rights. Moreover, such an 
'•,'. ' 

approach enables the accused to exercise his or her right to choose whether to 

provide a statement to police: precluding the admission of an accused's 

statements based solely upon the utterance of "magic words" would be improper 

where the circumstances of the interrogation demonstrated that the accused did, 

In fact, voluntarily choose to convey information to law enforcement. 

Indeed, the Supreme Court has emphasized the importance of 

determining an accused's actual wishes-whether or not to convey information to 

police-when assessing whether the accused has Invoked his or her rights. In 

Barrett, the Court relied upon the purpose of Miranda In determining that an 

accused could invoke his Fifth Amendment right to counsel for limited purposes 

only, such that law enforcement officials were not obligated to cease questioning 

so long as they respected that limited invocation. 479 U.S. 523. There, Barrett 
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was advised of his Miranda rights. and signed an acknowledgement form 

indicating such. a·arrett, 479 U~S. at 525. He told police that he understood his 

rights and that "he would n"otgive a written statement unless his attorney was 

present but had 1no problem' talking about the Incident." Barrett, 479 U.S. at 525. 
. ' 

Barrett later sought to suppress the inculpatory statements that he thereafter 
. . . . ' . . 

made to police. Barrett, 479 U.S. at 526. The trial court admitted Barrett's 
. . . . . . . 

statements. The Connecticut Supreme Court reversed, holding that, by stating 

that he would not give a written statement without the presence of attorney, 

Barrett had invoked his right to counsel for all purposes, thus rendering any 

subsequentstatements inadmissible. Barrett, 479 U.S. at 526-27. 

The United States Supreme Court disagreed, noting that 'Tn]othing in [its] 
: : ~ . ·. : .. ~ . . 

decisions, ... or in the rationale of Miranda, requires authorities to Ignore the 
. ' . . . 

tenor or sense of a defendant's response to [Miranda] warnings." Barrett, 479 
.. ' . .'·. ' 

,. 

U.S. at 528. The Court reasoned that the prohibition on further questioning of an 

accused who has asserted the right to counsel "is not itself required by the Fifth 

Amendment's prohibition on qoerced confessions, but Is instead justified only by 
... 

reference to its pr?phylactic purpose." Barrett, 479 U.S. at 528. Noting that the 

11fundamental purpose" of Miranda is to limit the coercive pressures of the 

custodial setting such that an accused speaks to pollee only of his or her own 

volition, the Court concluded that "no constitutional objective : .. would be served 

by suppression In [that] case." Barrett, 479 U.S. at 529. 

Although Barrett desired the presence of counsel prior to making a written 
. ' 

statement, no such statement was obtained. Furthermore, "Barrett's limited 
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requests for counsel ... were accompanied by affirmative announcements of his 
•·. . .. ' . . . . . " 

willingness to speak with the authorities." Barrett, 479 U.S. at 529. Thus, the 
. ' . .. · .. · . -· . . . . 

Court deterirtined that the admission of Barrett's statements was not contrary to 

the constitutional protections afforded him by Miranda: "The fact that officials 
. . . '- .. ' ·'.. . . . . .. 

< • ,. ,•' I 

took the opportunity pr(lvided .bY BarrE)tt to obtain an oral confession is quite 

consistent with the Fifth Amendment. Miranda gives the defendant a right to 

choose between speech and silence, and Barrett chose to speak." Barrett, 479 

U.S. at 529. 

Nor is consideration of the circumstances surrounding an accused's 

statements to police synonymous with using an accused's post-invocation 

responses to further interrogation to "cast doubt on the clarity" on the accused's 

assertion of his or her rights. See Smith, 469 U.S. at 92. In Smith,' the Supreme 
,: . 

Court reversed the Hlihois Supreme Court's decision that an accused's 

statements to police were ambiguous and, thus, did not constitute an 
. :. ' ' ··: 

unequivocal assertion of his right to counsel. 469 U.S; at 92. There; while 
. ; .- .. 

' 
advising Smith of his Miranda rights, the interviewing officer asked Smith if he 

understood his right to counsel. Smith, 469 U.S. at 93. Smith replied, "Uh, yeah. 

I'd like to do that." Smith, 469 U.S. at 93. Nevertheless, the officer continued to 

interrogate Smith, eliciting statements that implicated Smith in the robbery under 
'-· :·'. ' ' . 

investigation. Smith, 469 U.S. at 93. The Illinois Court of Appeals acknowledged 

that Smith's request for counsel~~~appears clear and unequivocal"' but concluded 
. . 

that, when considering Smith's other statements, it became clear that he was 

'"undecided about exercising his right to counsel."' Smith, 469 U.S. at 94 
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(quoting People v. Smith, 1-13 Ill. App._3d 305, 309~10,447 N.E.2d 556 (1983)). 

The Illinois Supreme· Courtaffirmed,.concluding that, in light of Smith's later 

remarks to the officer, h19 did not-effectively invoke his right to counsel by stating, 

~~uh, yeah. I'd /Ike to dq thaC Smith, 469 U.S. at 93-94. 

The United States Supr19me C~urt rejected this retroactive approach to 

determining whether an ac,mused invoked his or her rights .. Smith, 469 U.S. at 

97-98. The Court noted that "[t]he courts below were able to construe Smith's 

request for counsel as 'ambiguous' only by looking to Smith's subsequent 

responses to continued police questioning and by concluding that, 'considered in 

total,' Sniith~s 'statements' were equivocal." Smith, 469 U.S. at 97 (quoting 

People v. Smith, 102 Ill. App. 2d 365, 373, 466 N.E. 2d 236 (1984)). The Court 

held that 

[w]here nothing about the request for counsel or the circumstances 
leading up to·the request wo·uld render it ambiguous, all questioning 
must cease. In these circumstances, an accused's subsequent 
statements are relevantonlytothe question whether the accused 
waived the right he had invoked. Invocation and waiver are entirely 
distinct inquirie.s; .ahd the two must not be.blurred by merging them 
together. 

. . ·.:· .... · .·; . ·. : . . 

Smith, 469 U.S. at 98. The Court was careful to note, however, that its decision 

was "a narrow one": 

We do not decide the circumstances in which an accused's request 
for counsel maybe characterized as ambiguous or·equlvocal as a· 
result of events preceding the request or of nuances inherent in the 
request itself, nor do we decide the consequences of such 
ambiguity or equivocation. We hold only that, under the clear 
logical force of settled precedent, an accused's postrequest 
responses to further interrogation may not be used to cast 
retrospective doubt on the clarity of the initial request itself. Such 
subsequent statements are relevant only to the distinct question of 
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waiver. 

Smith, 469 u.s. at 99;:100.8 · , . 

Thus~ Suprema· Court precsdent.controls the determination of whether an 
' .· ·.; . . 

accused, followif!g a valid .waiver of ~ights, thereafter· invoked his or her rights to 

remain silent orto counsel, thus rendering any subsequently obtained statements 
. .. ·. .· . ..:.·· : . 

inadmissible at trial. The invocation must be unequivocal, such that a 

~~reasonable pollee officer iri the circumstances" would understand it to be an 

assertion of the accused's rights. Davis, 512 U.S. at 459; see also Berghuis, 130 

S. Ct. at 2260. Moreover, the prohibition on further questioning of an accused 

who has invoked his or her rights is •'justified only by reference to its prophylactic 

purpose"-that purpose being the preclusion of admitting against the accused 

compulsory statements made to law enforcement officials. Barrett, 479 U.S. at 

528. Ignoring the "terior or sense of a defendant's responses to [Miranda]· 
. . . . . 

warnings" is inconsistent with determining the accused's wishes with regard to 

conveying information to police; thm( doing so fails to advance the "fundamental 

purpose" of Miranda4nsurlng that the coercive pressures of custodial 
. •, ·. . 

Interrogation are limited such that any statements to police are made of the 
... ,•. 

accused's own volition. Barrett, 479 U.S. at 528. We adhere to each of these 
:: ··: .: 

principles in reviewing the trial court's rulings herein . 
. . . , .... ('· 

8 Of. course, the Court would later hold, in Davis and Berghuis, that the "consequences of 
such ambiguity or equivocation," see Smith, 469 U$. at 99-100, ·include a determination that the 
accused did not Invoke his or her rights and, thus, that the statements thereafter made to the 
pollee are admissible evidence against the accused. 

In addition, we note that, in his concurrence In Davis, Justice Souter shed light on the 
Court's opinion in Smith, explain(ng that the Court did not therein "suggest[] that particular 
statements should be considered hi Isolation:, 512 u:s. at 473 (Souter, J., concurring In· 
judgment). 
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IV 

Piat~itsky contends that he unequivocally invoked hls right to remain silent 

during the audio-recorded int.ervie\,fl/.with detectives, thus rf:lnd.ering his. 

subsequehtwritten stat~ment lnadmissibl~ at trial.9 As the trial court found, the 

context of Piatnitsky's &tatenients·to police indicates that he wished to convey his . .:,. •,:, . . 

version of events to the detectives; although he did not want to do so on 

audiotape. Such is inconsistent with an unequivocal assertion of the right to 

remain silent. Thus, the trial court properly admitted Piatnitsky's written 

statement. 

The .admh3sibility of a defendant's statements to police during a custodial 

interrogation is governed by CrR 3.5. "[T]he rule to be applied In confession 

cases is that findings of fact entered following a CrR 3.5 hearing will be verities 

on appeal if unchallenged; and, If challenged, they are verities if supported by 
.. :· ... '.: ·,·: 

substantial evidence in the record." State V; Broadaway, 133 Wn.2d 118, 131, 
:. ,. :. 

942 P.2d 363 (1997); see also State v. O'Neill, 148 Wn.2d 564,571,62 P.3d 489 
·.. . : '.. . '· ~- ... 

(2003) (holding that decisions to the contrary are "overruled insofar as they are 
. ·.·· . : ·.· .. · 

Inconsistent"). Our Supreme Court has determined that this standard provides 

'"adequate opportunity for review of trial court findings within the ordinary bounds 
,·. 

of review" and "strikes the proper balance between protecting the rights of the 

defendant, constitutional or otherwise, and according deference to the factual 

9 As e~plained ~bove, Piatni~sky does not contend ~n appeal that his statements were 
Improperly admitted because he had not voluntarily waived. his rights. Rather, his assertion is 
that, subsequent to waiving his rights'; he·thereafter unequivocally invoked his right to remain 
silent. · · 

.· .. 
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determinations of the actllal trier. of fact. Ill Broadaway, 133 Wn.2d at 131 .. ~ . . . . . . ' . . . . 

(quoting State v~ H,ill, 123 Wn.2d 641, 647, 870 P.2d 313 (1994)). "Substantia] 

evidence ~xists where tll~re is .~ sufficient quantity of evidence in the record to 

persuade a fair-minded, rational person of the truth of the finding." Hill, 123 

Wn.2d at 644 .. After reviewing whether the trial court's findings are supported by 

substantial evidence, we 'make "a de novo determination of whether the trial court 

derived proper conclusions of law from those findings." State v. Armenta, 134 

Wn.2d 1, 9, 948 P.2d 1280 (1997); accord Broadaway, 133 Wn.2d at 131; State 

v. Grogan, 147 Wn. App. 511, 516, 195 P.3d 1017 (2008); State v. Hughes, 118 

Wn. App. 713; 722, 77 P .3d 681 (2003). Credibility determinations are the 

province of the trial court and will not be disturbed on appeal. State v. Radcliffe, 

139 Wn. App. 214, 220, 159 P.3d 486 (2007), aff'd, 164 Wn.2d 900, 194 P.3d 

250 (2008). 

Piatnitsky challenges the trial court's factual finding that "[a]t no time prior 
.·. · .. : · .. • 

to the conclusion of the interview did the defendant ... state that he desired to 
. ' 

remain silent."10 Substantial evidence supports this finding. First, the 

uncontroverted testimony of Detectives Keller and Allen was that Piatnitsky at no 

time prior to the audio-recorded Interview stated that he did not want to speak . . . . . . 

with them; rather, both detectives testified that Piatnitsky conveyed that he was 

10 As eXplained above, in briefing on appeal, Piatnitsky points only to the two.second 
statement made during the audio-recorded interview that was transcribed as "unintelligible." 
However, during oraLargument, defense counsel asserted that Platnltsky's earlier statements ... 
specifically, the statement, "I just write it down, man. I can't do this. I, I, I just write, man. I don't, 
I don't, want ... I don't want to,talk right noW, man"---'-Constitute an invocation. Accordingly, we 
consider all of the statements made by Piatnitsky during the audio·recorded interview in 
determining whether he unequivocally invoked his right to remain silent. 
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willing to give a statement.11 With regard to Piatnitsky's. statements during the 

audiowrecorded interview, !Joth :detectives testified that Piatnitsky indicated that 

he no longer wanted to give an audio-recorded statement but that he did want to 

give a written statement. As Detective Keller testified, "[f}or some reason 
· .. : ... ~ .· . . . . . . ' ' ' '•. - .. 

[Piatnitskyf didn't feel_comfcirtable on 'tf1pe, but he said multiple limes that he .did 

want to give a written statement.". 

Moreover, the· audiotape arid ·the transcript of the audio-recorded 

interview, both of which the trial court considered at the CrR 3.5 hearing, 

demonstrate that Piatnitsky at no time during that interview stated that he did not 

want to convey information to the detectlves.12 Piatnitsky stated, "I'm not ready 

to do this, man .... I just write it down, man. I can't do this. I, I, I just write, man. . . 
•'·f 

I don't, I don't want ... 1 don't want to talk right now, man." Then, Piatnitsky 
·· .. · 

conveyed agreement with Detectlv~ Keller's statement, "Okay, but let's go over 

the rights on tape, and then you can write it down, okay"-Piatnitsky replied, "All 
.. · . 

right, man." Later, Detective Allen asked Platnitsky, "Are you sure you don't want 

to do it on tape like you said you did; you want to get [it] in your own words?" 
; . . ~ 

Piatnitsky replied, "Yes, sir." Detective Keller then said, "So you'd rather take a 

written statement, do a written one." Piatnitsky's reply-transcribed as "Yes. 

11 Although the trial court thoroughly advised Platnitsky of his right to testify at the OrR 
3.5 hearing, ~nd although he later testified .at trial, Platnitsky did not testify at the suppression 
hearing. The detectives' te$tlmony at the hearing was the only evidence presented on the Issues. 

12 Piatnltsky asserts on appeal that the trlal court Improperly considered only the 
transcript of the audio-recorded Interview, rather than the audiotape of the Interview Itself. This 
assertion is not supported by the record. 
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don't know (unintelligiblet-was muffled.13 Detective Keller then stated, "Okay, 

it's too hard to talk about; you'd rather write it." Piatnitsky did not reply. 

An accused's statements constitute an unequivocal assertion of the right 

to remain slle.nt onlywhe~e· th~y ·are ~,ufficiently clear such that "a reasonable 

police officer in the circumstances" would understand the statements to be an 
. .' . . . . . .· . . . . . . . . 

assertion ofthafright.' Davis, 5·12 U.S. at 459. Here, the detectives believed that 

Piatnitsky wished to give a statement (albeit not on audiotape), thus indicating 

that Piatnitsky's statements were not sufficiently clear to constitute an 

unequivocal assertion of his right to remain silent. The trial court determined that 

Platnitsky's ·statements were not an invocation of his right to remain silent but, 

rather, were intended to convey that he no longer wished to give an audio-

recorded statement. The trial court was not required to uignore the tenor or 

sense" of Piatnitsky's statements in determining whether he had Invoked that 
.. · .. ·. 

right; nor are we. See Barrett, 479 U.S. at 528. Rather, the trial court properly 

"examine[d] 'the entire context"' of Piatnitsky's statements in determining whether 

such an invocation had occurred. See Bradley, 918 F.2d at 342 (quoting 

Goodwin, 470 F.2d at 902). 

Considering the circumstances surrounding Piatnitsky's statements-as 

the trial court properly did and as we must-it is apparent that the facts support 

13The audiotape of the interview is included ln the record on appeal. Based upon our 
review of the audiotape, It may be that Platnitsky stated, "Yeah ... I don't really wanna feel !Ike 
talkln' man." .Because Piatnitsky's statements to detectives and the context of those statements 
indicate that he did not unequivcicaliy assert his right to remain silent, the precise language used 
by Platnitsky during .this mufflec;l stf)ten)ent is not of significance. Moreover, we note that such a 
muffled statement, absent circumstances Indicating otherwise, Is unlikely to constitute an 
unequivocal invocation of the right to remain silent, simply by virtue of its lack of clarity. 
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the trial court's conclusion that ~.~[t]he context ofthe recorde.d statement clearly 

indicates that_[Piatnitsky] was willing to speak with the detectives, just not on 

tape." According ... tothe u~contradiqt~d-testimony of the detectives, Piatnltsky, 

never stated prior to the audio-:reco_rded interview that he did not want to speak 

with them; rather, they testified," P.Jatnitsky indicated prior to that .interview that he 
.. .·• '· ·' . 

wanted to give a statement 11in his own words" on audiotape. Then, apparently 

changing his mind about the wisdom of discussing his version of events on 

audiotape, Piatnitsky stated, during the audio-recorded Interview, that he would 

"just write it down, man." His statement made immediately thereafter-~~! don't 

want to talk right now, man"-is consistent with his previously asserted desire to 

njust write It down." Once the audiotape was turned off, as Piatnitsky requested, 

Piatnitsky participated fully in the taking of the written statement, telling the 

detectives precisely whatto write d.own and making several changes to the 
· .. ; ... 

statement of his own accord. 

Piatnitsky nevertheless contends that our decision in State v. Gutierrez, 50 
.-.. . . ' .. 

Wn. App. 583, ~49 P.2d 213 (1_988)·, requires reversal of his convictions. There, 
.. 

the State elicited at trial testimony regarding the defendanfs assertion of his right 

to remain silent following his arrest. Gutierrez, 50 Wn. App. at 588. Upon 

discovering narcotics in a storage unit, detectives had asked the defendant to 
' . 

comment; the defendant replied, "I would rather not talk about it!' Gutierrez, 50 

Wn. App. at 588. The State implied at trial that the defendant's invocation of his . . . 

right to remain silent indicated that he was aware of the narcotics. Gutierrez, 50 

Wn. App. at 588-89. We held that the defendant's statement was uan 
.. '. 
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unequivocal assertion of his right to remain silent'; and that testimony concerning 

that statement violated the defendant's right against self-incrimination. Gutierrez, 

50 Wn. App. af 5S9 ... 

Piatnitsky asse.rts that his statements to the ·detectives-either "I don't 

want to talk right now, mari" o'~ "I ddn;t really feel like talking, man"14-necessarily 

constitute ~n unequi'vocal'assertio~;of his right to remain· silent based upon our 

determination that Gutierrez's staterrlent-"1 would rather not talkabout it"-was 

such an assertion. Piatnitsky falls to consider, however, that the circumstances 

surrounding the statements made must be taken into account in order to 

determine whether he expressed an unequivocal desire to cease communicating 

with law enforcement officers. In Gutierrez, the statement, given its context, 

clearly indicated that the defendant did not wish to convey information to police. 

See 50 Wn. App. at 588. Here, in contrast, Piatnltsky's request to refrain from 

giving a statement on audiotape was "accompanied by affirmative 

announcements of his willingness" to give a written statement. See Barrett, 479 

U.S. at 529. ·Here, as in Barrett, "[t]he fact that officials took the opportunity 

provided by [the accused] to .obtain a[] ... confession is quite consistent with the 

Fifth Amendment. Miranda gives the defendant a right to choose between 

speeqh and silence, and {Piatnitsky] chose to speak." Barrett, 479 U.S. at 529. 

Moreover, the proposition that a purported Invocation of rights Is to be 
. . . . 

.. 

broadly construed is unavailing here: 

------~----------" 14 Piatnltsky contends that the·statf:lment transcribed as "Yes. I don't know 
(unintelligible)" was actually''! don't really feel like talking, man." Appellant's Br. at 8. 
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Interpretation is· only required where the defendant's words, 
understood as ordinary pe9ple would understand them, are 
ambiguous. Here, however,· [Piatnitsky] made clear his Intentions, 
and they wer~ ho9ored.by police. To conclude tl:lat [Piatnitsky] 
invoked his right [to remain silent in all respects] requires not a 
broad int~rpretation of:an ambiguous statement, but a disregard of 
the ordinary meaning of [his] statement. 

Barrett, 479, l).S. at 529~30; This explication support~ the trial court's conclusion . . . . . . .. . . . . 

that Piatnitsky indicated that he '1was willing to speak with the detectives, just not 

on tape"-the ordinary meaning of Platnitsky's statements to pollee Indicate that 

he wished to convey his version of the events, although not on audiotape. The 

detectives honored that request-they turned off the audiotape and took a written 

statement ihstead.15 

Furthermore, that Piatnitsky chose not to speak on audiotape is of no 

moment to the determination of whether his written statement was given 

voluntarily. • "It, is well-established:.;:· that a suspect does not invoke his or her 

right to remain silent merely by refusing to allow the tape recording of an 

interview, unless that refusal is accompanied by other circumstances disclosing a 

clear intent to speak privately and in confidence to others." People v. Samayoa, 

15 Cal.4th 795, 829-30, 938 P .2d 2 (1997) (citing People v. Johnson, 6 Cal.4th 1, 
. ' 

25-26, 859 P.2d 673 (1993)). In Samayoa, the court determined that the 
- . . . " . ~ ' 

accused's "no tape recording" remark, which followed an explicit waiver of rights 
.,, ,. .. . .. ' '· . 

and was imm~dlately followed by incriminating admissions, was 11not Inconsistent 

with a willingness to discuss the case freely and completely." 15 Cal.4th at 830. 

15 vve need qqt-and, therefore, do. 110t-address whether an audiq-recorded statement 
would have been admissible had the detectives decided not to honorPiatnttsky's request to stop 
the audio-recording. Such are not the facts of this case. 

'• ,: .. ,. 
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Other courts have agreed.· See, e.g.t:Jones v. State of Arkansas, 344 Ark .. 682, 

42 S.W.3d 536 (2001) (holding that a request that the detectivt;) turn off a tape 

recorder does not constitute an unequi~ocal invocation. of the right to remain 

silent); State v. Graham, 135Ariz. 209, 210-11, 660 P.2d 460 (1983) 

(determi~ing that accused's statemer1t, ''I ain't gonna say it on th.at," referring to a 

tape recorder" wa,s not an Invocation of the right to remain ~ilent). 16 •';.' 

The uncontroverted testimony of the detectives and the audio-recorded 

interview indicate that, although Piatnitsky desired not to give a statement on 

audiotape, he was willing to give the detectives a written statement. Considering 

the context of his statements, it is apparent that Piatnltsky did not unequivocally 

invoke his right to remain silent. Because Piatnitsky explicitly waived his rights 

and did not thereafter invoke those rights, the trial court properly declined to 
... 

,· •• •• ••• '1.·· 

suppress Piatnitsky's.inculpatory statements to detectives. 
· ... 

The Fifth Amendment protects the accused from compulsory self-
.. . ·' 

incrimination. Here, Piatnitsky willingly provided a written statement to the 

detectives. "[W]e know of no constitutional objective that would be served by 

suppression in this case." Barrett, 479 U.S. at 529. 

16 Piatnitsl<y does not contend thafthe distinction that he made between giving an audio
recorded statement and a written statement "indicates an understanding of the consequences so 
Incomplete" that his request. to ·give a non·recorded statement should be deemed·an.invocatlon of 
his right to refrain from giving a statement in any manner. See Barrett, 479 U.S. at 530. 
However, we note thatthe·Supreme:Court has already rejected .such a proposition, concluding 
that "[t]he fact that. some might find [an accused's] decision illogical is Irrelevant, for we have 
never 'embraced the. theory that a defendant's Ignorance of the full consequences of his 
decisions vitiates their voluntarlness."' Barrett, 479 U:S. at 530 (footnote omitted) (quoting 
Oregon V; Elstad, 470 U.S. 298, 316, 105 S. Ct. 1285, 84 L. Ed. 2d 222 (1985)) . 

• ' ' . -~. 1, .. 
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v 
.. 

Although our. review of the case law has been exhaustive, we recognize 

that, ultimately, our rble.in r~vi.ewin·g the trial cou'rt's ruling is rath~rc6hstrairi;ed. 

Holding that th~rE?. is rio pas is In Washi.ngton law ·"for a principl¢ of indepen~ent 

review of the record in a confession~case," our Supreme Court has defined our 

limited role In reviewing such trial court rulings: "[T]he rule to be applied in 

confession cases is that findings of fact entered following a CrR 3.5 hearing will 

be verities on appeal If unchallenged; and, if challenged, they are verities if 

supported by substantial evidence in the record." Broadaway, 133 Wn.2d at 131. 

Where the trial court's findings of fact-both those unchallenged on appeal and 

those supported by substantial evidence in the record-support its conclusions of 

law, we uphold the trial court's conclusions. Armenta, 134 Wn.2d at 9; accord 
. . . 

Broadaway, 133 Wn.2d at 131; Grogan, 147 Wn. App. at 516; Hughes, 118 .wn. 
!• ' • . .. 

App. at 722. 
. ' . .'.: 

Piatnitsky does not challenge the trial court's findings that he was advised 
. -' .. .. ···:···,· .... ; . 

of his rights, conveyed to the interviewing detectives that he understood his 
· .. 

rights, and thereafter voluntarily waived those rights. Thus, these unchallenged 

findings are verities on appeal. Piatnitsky assigns error to only one finding of 

fact-that ~e "[a]t no time prior to the conclusion of the interview ... state[d] that 

he desired to remain silent." But substantial evidence in the record, consisting of 

both the detectives' testimony and the audio-recorded interview Itself, supports 

this finding. Collectively, these findings amply support the trial court's conclusion 

that Piatnitsky "was willing to speak ~ith the detectives, just not on tape/' and, 
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'thu~. thatPiatrtiteky's inculpatory written statement was uncoerced and 
'. 

adrnissible at triaL 

VI 

Piatnltsky addition:ally contends that his rightto due process was violated 
.... . ,. 

becati$$ th$ "to convict'1 instruction on thEtcharge of attempted murdetin the first 
' . 

degree did not include premeditation as an elemaotofthat prime. He is 

lncortt1ilc:t. State v. Besabe, _._ Wn. App. __ j 271 P.3d 3a7, 393 (201~): accord 

State v. Reed, 160 Wn. App. 761, 208 P.3d ·1274 (200~). 

Affirmed.· 

We conc:ur: 

g···· 
··· .. ~ ·. . . ' . e.y·······. · ..... ·.· .. · .. . . . . •. t· . . . ·. .. . . . . . . 



State v. Piatnitsky, No. 66442-5-1 

BECKER, J. (dissenting)- Detectives tried to get appellant Samuel Piatnitsky to 

sign a waiver of rights so that they could take a statement from him about a killing. 

Piatnitsky said, "I don't want to talk right now, man." The majority accepts the trial 

court's conclusion that Piatnitsky's statement, taken in context, indicated that he was 

· willing to talk. In my view, Piatnitsky unequivocally invoked his right to remain silent. 

The motion to suppress should have been granted. The error was not harmless. 

respectfully dissent. 

Piatnitsky was advised of his Miranda 1 rights before any interrogation began. 

Detectives questioned Piatnitsky for an hour off the record until he agreed to give a tape 

recorded statement. When the recording began, Piatnitsky was again advised of his 
. . 

". 

Miranda rights. He said, "I'm not ready to do this, man." A detective reminded 

Piatnitsky that he had previously said he wanted to get his version on tape, in his own 
. . -; .. ' 

words. Piatnitsky responded, 111 just write it down, man ... I don't want to talk right now, 

When Piatnitsky said, "I don't want to talk right now, man," he unequivocally 

invoked his right to silence. Questioning should have ceased. Instead, Detective Keller 
... . ,• • ... 

continued, 110kay, but let's go over the rights on tape, and then you can write it down, 

okay." But the officers had no intention of letting Piatnitsky take pen in hand to write a 

1Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 {1966). 

··:.,. 
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statement.2 They yvc:mted_,to ~sk question a, get answers, and then write up a statement 

for Platnltsky to sign:. And that is_ .exactly what happened. The detec~ives went ov~r the 

rights on tape, obtained P!atnitsky's signature on a waiver of his constitutional rights, 

and tried one more time to get him to talk on tape. Piatnitsky declined. Detective Keller 

paraphrased, "Okay, It's too hard to talk about; you'd rather write it." Then the 

detectives turned ~ff the.auqiotape, ques~ioned Piatnitsky about the homicide, used his 

answers to write up a statement, and obtained his signature on the statement. The fact 

that the officers gave Piatnitsky the opportunity to review the written statement and 

make changes In it does not overcome the fact that they obtained the statement by 

getting Piatnitsky to talk right after he said he did not want to talk. 

Platnitsky challenges the finding that "At no time prior to the conclusion of the 
. . 

Interview did the defendant ... state that he desired to remain silent."3 The majority 

defends this finding as supported by the context of the recorded statement. The finding 

is supported only If it was reasonable fo_r the officers to decide that what Piatnitsky really 

meant to say was "I don't want to talk while the tape is running." The majority does not 
. . . 

cite authority for giving "such an elaborate qontextual interpretation" to words as plain as 

Piatnitsky's. Cf. State v. Nyst§, 168 Wn. App, 30, 42, 275 P.3d 1162 (2012). In State v. 

Gutierrez, 50 Wn. App. 583, 588 •. 749 P.2d 213, review denied, 110 Wn.2d 1032 (1988), 
· .... _ ... : 

during a post-Miranda interrogation, the defendant said, "I would rather not talk about it." 
. ' . 

We referred to this as "a simple statement" asserting the right to remain silent. 
. ' . 

,· .· . ' 

2 See the trial court's conclusion (c),, Clerk's Papers at 315: "The detectives' explanation 
that they do not normally allow suspects. to write their own statement because they need it to be 
legible is reasonable and .a. common practice of law enforcement" · 

3 Clerk's Papers at 313. ·. . 

2 
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Gutierrez, 50 Wn. App. at 588-89. The same is true of "I don't want to talk right now, 
' ... ·. ' ' . ~ . . . . 

man." 
.. ; 

In contract law, we interpret what was written, not what was intended to be 
' ' 

written. Hearst Commc'ns, Inc., v. Seattle Times Co., 154 Wn.2d 493, 504, 115 P.3d 

262 (2005). The standard in criminal law should be no less. Heretofore, cases allowing 

the use of co'ntextto' inferpret a suspect's response to an attempt at interrogation have 
··.··, . ,· ' . .· _·,. . 

been limited to tho~e.·situations wheretlie defendant uses equivocating words such as 

"maybe," "perhaps," and jjif." See State v. Pierce, No. 40777-9-11, 2012 WL 2913290, at 

*6 (Wash. Ct. App. July 17, 2012), and cases cited therein. Piatnitsky did not use words 

of that nature. 

The majority's elastic use of context as a tool of interpretation goes far beyond 

what was done in the cases the majority relies on. For example, in Connecticut v. 

Barrett, 479 U.S'. 523, 525, 107 S. Ct. 828, 93 L. Ed. 2d 920 (1987), the defendant 

made It quite clear that he was willing t?.. talk, though he would not give a written 

statement unless his attorney was present. In U.S. v. Goodwin, 470 F.2d 893, 902 (5th 
'': 

Cir. 1992), cert. !=!~Died, 4~ 1 U.S. 969 (1973), the court held that the motion to suppress 
'· .. '::·. :" 

should have been granted, noting that it was ~~axiomatic that a waiver of constitutional 

rights is not lightly to be implied." In peoQie v. Arroy~. 988 P .2d 1124, 1134 (Colo. 

1999), .the court affirmed a, trial court's ruling that "I don't wanna talk no more" was a . . . . 

clear invocation of the right to remain silent. In Bradley v. Meachum, 918 F.2d 338, 

342, 343 (1990), cert. denied, 501 U.S. 1221 (1991), as part of "an ongoing stream of 
. . .• . 

speech," the defendant told detectives that he "was not going to say whether he was 
... 

Involved in the crime," but the court did ~ot regard it as an invocation of the right to 

3 
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silence because "In the same breath," he denied any Involvement. Platnitsky, by 

contrast, did not begin to discuss his involvement or lack thereof. The ·Officers 
.. ··. 

nevertheless insisted that he cooperate with their desite to conduct an interrogation. 

The majority emphasizes that Piatnitsky did cooperate once the audiotape was turned 
' .,. 

off. But his p·articipation at that point, after he said, "I don't want to talk right now, man" 

and received the uokay, but ... " response, cannot be used as context to 11Cast 

retrospective doubt" on the clarity of his invocation of the right to remain silent. Smith v. 

Illinois, 469 U.S. 91, 100, 105 S. Ct. 490, 83 L. Ed. 2d 488 (1984). 

As the majority recognizes, there are no talismanic phrases a suspect must use 

to invoke the right to remain silent. Majority, at 20. The majority then turns this principle 

in favor of the State by holding it is improper to preclude admission ?fa statement 

"based solely upon the utterance of 'magic words."' Majority, at 22. If by "magic words," 

the majority means plain language that a reasonable officer should recognize as an 
' 

invocation of the right to silence, then that is the correct analytical approach under 

Miranda. 111 don't want to talk right now, man" was plain language that should have 
':. 

caused the detectives to stop questionlngPiatnitsky, regardless of the fact that he 

earlier seemed to be willing to talk. To tolerate the trial court's reinterpretation of the 
. . .' 

defendant's remark In this case waters down the protection of Miranda to the point 
·• 1 

where It is illusory. 

Platnltsky had alleged self~defense, and the jury was instructed on lesser

included offenses. In the statement produced by the interrogation, Piatnitsky admitted 

that he fired one or two shots at the victim and that the victim was "trying to scurry 

awat at the time. The written statement was read by a detective for the jury and 

4 



~mpnasiz~cl ¢klring closing .argument by the prosecutor. The illeQ~IIy ob~ain!l)cl 

statement made iteasier for the jury to rejectPiatnitskis claim of self:defense ·and 

oono!ucle he was guilty of rntwd.er, Giv~n thesf!> circum$tances., the·error was O()t 

harmless. (would reverse .and remand for a. hew trial. 

.. 
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