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IN THE SUPREME COURT OF THE STATE OF WASHINGTON

ELSA ROBB', Petsonal Répfeseﬁtatiize

of the ESTATE OF MICHAEL W, ROBB, ) No. 85658-3
Respondent, - )
| )
v. )
-CITY OF SEATTLE, a municipal ¢orporation; . ) o
"OFFICER KEVIN MCDANIEL; OFFICER ) En Bane -
PONHA LIM, ) '
| )
Petitioners, )
and )
UNKNOWN JOHN DOES, )
Defendants. ) Filed January 31, 2013
' )

MADSEN, C.I—The City of Seattle and Officets Kevin MecDatiel and Pohna.

- Lim (collectlvely City of Seattle or the city) challenge the Court of Appeals decision
- affirming the trial court’s demal of its rnotlon for summary Judgment Respondent Elsa
Robb, on behalf of her deceased husband Michael Robb, alleges that law enforcement

acted negligently by failing to pick up and remove shotgun shells lying neatr Samson
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'Befhle after stopping him o’ﬁ suspicion of bﬁr‘glary’. Aftér the sfép,- Béi*he rétﬁfﬁéd to
retrieve the cértridges, and shortly; thereafter used one of them to kill Michael Robb.
Respondent relies on Restatement (Second) of Tort§ § 302B comtment e (1965) to argue
law enforcement assumed a duty to Michaei Robb by takiﬁg, affirmative action that |

. “created or exposed [Rob‘b] toa I‘ccogﬂiz"ablé high degrce of ‘har'm cos whi’ch a'reascnéblé -

-' man would have taken irto account.”” The City of Se'attle contends that-§ 302B does not

o create a tort &uty absent a special relaﬁdhship‘ and that it owed no duty to Michael Robb;
| We hold that Re.stat'.erhent §.302B may create an independent duty to'protect‘: 7 |

o agéihst :th"e criminal acts of a third party whereé the actor’s own afﬁr’matiw act'creétes' or .

| exposes another to the recognizable ﬁigh degree ofl risk of harm. I—Ioweve‘r,. wé also hbld |

that here, the police officer’s failure to pick up shotgun shells lying near defendants ina

Terry' stop was not an affirmative act as contemplated by the Restatement. We reverse

- the Court of Appeals.

FACTS AND PROCEDURAL HISTORY
| On Juné 26, 2005, Berhe shot Michael Robb usihg a stolen shotgun loaded with -
two shells, Less than two hours befo‘ré the shooting, Ofﬁcérs McDahiel and Lim stopped |
Befhe and his ‘companion, Raymond V alenéia, on suspicion .of burglary two blocks from
- where Berhe lived. A neighbor réported that he saw Valencié throw several sﬁells to the
- ground beforé the ofﬁqeré"took cdntrol of Berhe and Valencia. Durihé the stop, the

officers observed three to five shotgun shells on the ground, but they neither questioned.

! Terry v. Ohlo, 392 US. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968).
' 2




No. 85658-3

~ Berhe or Valencia about th‘é"' shells nor picked them up. The officers expléih thatthis =

- decision was based upon the lack of a connection between the shells and the reported |

- 'A  crime that led to the stop. Els‘ei_Robb claims it was negligent for Officers McDaniel and

~ Limto fail to retrieve the shotgun shells.

 Aftter about 20 minutes of investigation, the officers released Bethe because he did o

fﬁot have any stolen property on him and they had ho p’rébabie caﬁse to .arrést him in
o connection with burglary or any other crime. Bethe walked away mﬁfﬁbﬁng to hirﬁselfj : :A,:V N
- Minutes later, écoo}rding to a witness, Berhe fetumed to the Scéﬂe', pi@ked something up’
'- frol’n the ground (llikely' the shotgﬁn shglls), and soon thereafter shot and killléd'Robb. |
' <lShort'ly before the shooting, Berhe came to the house df aneighbor in possessiori of some | f: N
yellow shotgun shells, ‘Shortly after 7:30 p.m. on June 26, 2005, Berhe ﬂé.gged down a

car driven by Michael Robb and shot him with a shotgun, After the shoqting, Valencia
 admitted to a‘Seattle detective fhat he and ﬁerhe stole guns and‘arhmunitilon in the course
of a burglary on June 19. |

Officers Lim and McDahie_l had prior contact with Bethe. On June 19, Lim ahd

" McDaniel were dispafchéd- to Bethe’s home because his mother reported that Berhe was

threatening éuicide. Officer L1m déscribed Bethe as acting strange aﬁd being
| 'u'nresponsivé. Officer Mcbaniel noted thét Berhe was ‘;out of tduch‘ With reality most of
the time.” 1d. at 228. | |

~ On June 21, Bellévue police advised the Seattle Police Depértment' Auto T heﬁ_.

' Division that Berhe had stolen an automobile. Bellevue police also communicated that
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Berhe rmight have shotguns under his bcd
On June 22 Ofﬁcer Lim was dlspatchcd to Berhc 8 home, thls time because of a. |

) . -.report that Berhe had assaulted h1s brother’ s frlend In Ofﬁcer le $ presence, Berhc

- “gpoke in normal ‘tones then’swnched to deep demonlc toncs- » Id. at 266 Berhe cla1me‘d' S

o that he ruled the world and that all confused people need to be killed and tortured. Berhe
) was transported to Harborv1ew Medical Center for an 1nvoluntary mental health
assessment; however, a mental health professional released Berhe because the assault - o
.uictim declincd to tcsﬁfy ata COmmitment heating, |

On the morning of June 24, Berhe’s faiher called 911 1o répbrt that his sonand
) 'Valcn‘cia Wcrc fighting ilnl tne backyard and both had shotguns. Several officers from the
~ Southwest preci.nct'respondcd, but they arrived t00 lat'c to find either thé boys or the

- “shotguns. Seemingly contradicting his earlier report, Berhe’s father then explained that |

~ there had been only one shotgun, not two, and that only Valencia had possessed the gun, ~ |

According to Berhe’s father, Berhc had protcctcd his father from Valcncia, never posing
| any threat to anyone. .
Elsa Robb filed this lawsuit in J anuary 2068. City of Seattle movcd for sunlmany -
judgment; The trial court denied the motion: | .

The questlon prescntcd by the dcfendants M0t1on for Summary
“Judgment is whether the allegedly negligent actions of the officers who
contacted Samson Berhe and Raymond Valencia on 6/26/05 were
affirmative acts negligently performed or more appropriately considered as
failures to act. If the latter, then the public duty doctrine bars this action.
Coffel v. Clallam County, 47 Wn. App. 397, 403[, 735 P.2d 686] (1987). If
- the former, then Restatement (Second) of Torts § 302B (1965) and
~ comment “a” théreto is applicable and may provide a remedy. It is

4
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- undisputed that none of the recogﬁiz'ed exceptions to the public duty ,
~ doctrine apply here to allow its use in this negligence action. Cummins v. : -
© Lewis County, 156 Wn.2d 844, 852-53[, 133 P.3d 458] (2006), o
~ Applying the summary judgment standard, the plaintiff has produced -
sufficient evidence of affirmative acts negligently performed by defendants

that a duty may be found to exist as a matter of law pursuant to Restatement
: (Second) of Torts § 302B.

Id. at 401- 02. | | L
L The Court of App‘e'uls afﬁrmed tho clien'ival of sumary judgrﬁent; Robbv C'zty of ER
, Sedtﬂé, 159 Wn.. App. 133, 14’7,' 245 P.3d 242 (2010). Tt held tuat a jury could find -

,__.po‘lice acted afﬁrmétively to create a high- risk of harm to 't'hird persons, creatiug a‘duty

: runmng to Robb pursuant to Resmtement § 302B comment e. Id. at 146-47. The Court

~-+of Appeals understood the afﬁrmatlve acts 1o consist of takmg “oontrol of a situation and -

' then depart[mg] from 1t leavmg shotgun shells lymg around w1th1n easy reach of a young ‘
“man known to be mentally disturbed and in possession of a shotgun_.” Id. at 147.
| ANALYSIS
'We are.reviewir.ig a denial of summary judgnient audfthereforei 'r_nake the same , 7,

E .inq‘uiw as‘the.trial oourt, i.o}, summary judginent is orop'ei' where there aré no genuing
issues of material fact and the rhoving party is entitled to judgmerit as a matter 'of law,
Taggart v. State, 118 Wn.2d 195, 198-99, 822 P.Zd 243 (1992). The facts andlre'asonubl_e
inferences from the facts are considered in .the ligﬁt most'vfavorabl'e‘ to the no'mho'viug

"party.lfd. at 199, QuestiOns of law}alv‘e revievued de novo., Sherm'anv;Staté, 128 WnZd |
164, 183, 905 P.2d 355 (1995).

The issue we must decide here is whether the police owe a duty to protect citizens
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from the criminal acts of a third party where the police failed t.o" pick ub bullets -frorn th'e
ground near the scene of a Terry stop and one of the people detained but not arrested
" returned to the scene, picked up the bullets, and 1ater shot a third party Robb argues that
) § 302B comment e may give rise toa duty to protect another agamst th1rd party conduct
intended to cause harm arrsmg from one’s afﬁrrnatwe act where the risk of thlrd party

' ‘harrnis‘ foreseeable toa reasonable petson. The city disag‘rees, cla1rnmg 1nstead th‘at

-§ 302B goes to whether a ’b're'a'ch ha's‘occurred and that a duty must be estabiished |

. through some separate means such asa speeial relationshlp The Resmtement and our
. case law mdicate that Robb is correct

As a general rule‘, “‘in_ the absence of a special relationship between the patties, . “

' there is 1o d_uty to control the conduct of a third person so as to prevent him from cauging =+

‘ harm to another.’” Tae Kitn v. Budget RerttA Car Sys., 'Inc., 143 Wn.2d 190, 195, iS
P.3d 1283 (2001) (quoting Richards v. Stanley, 43 Cal. 2d 60, 65, 271 P.zq.zs"(1954_)).._
| ~ Until now, our cases involving a duty to protect a I;arty fr‘om the criminai conduct'of a |
| .thi_rd party have fallen into one "of': two cateéories: where there isa epe‘cial relationship |
-with the victim or where there is a special relationship with the criminal. 1d. at 19697, -
For eXample, we have found _liability for the criminal acts'o'f third parties in cases .
: involv_ing the relationship bet_weeh a business and a business irivitee,‘ innkeeper and g.u'est,"
state and probationer, ahd psychotherapiat and patient. Id.
However, we hav.e alao recognized under Restatement § 302B that la duty to thirti

parties may arise in the limited circumstances that the actor’s own affirmative act creates
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a récOgn_izable hlgh degfe_e of risk of hafnd. 4:See, e.g, Hutchins v .J OOI Fo‘ufth:_A:vve.'. '
Assocs., 116 Wn.2d _217, 230, 802 P.2d 1360 (1991); Kim, 143.Wn.2d at 196-98.

: 'Sp’eciﬂqallylf, Restatémen(' § 302B .prdvides ‘that “[d]ﬁ 'a'c't oran leis.sio'n_ may be négligéﬂtj 2
if the actor realizes of shdﬁld realize i-hét:it invclvesﬁa-ﬁ unreasonable ‘;iSk of harm to -

| | atiother through the conduct of the otfier or a third person Which is'.iri’teﬁded to ca_u"sé
- hérm, even th'ough su¢h conduct is crimidél.-” Comment furthdr prb‘V’ides: |

~ There are, however, situations in which the actor, as a reasonable man,‘is -
* required to anticipate and guard against the intentional, or even criminal,
. misconduct of others. In general, these situations arise where the actor is =
under a special responsibility toward the one who suffers the harm, which
“includes the duty to protect him against such intentional misconduct; o7
where the actor’s own affirmative act has created or exposed the other to a

recogmzable high degreé of visk of harm through such misconduct, whzch a
reasonable man would take into account

- 'j(Emph'as'is added.) -

 Restatement § 3'1'4. clédﬁ_eé the situations in Which. § éOZB_comfrient-e'may dfee.tté"v | -
an irildépendent.duty.‘. Section 314 states,“.‘The fact that the actor fe_a’lizes or should
realize that actidn on his part is n‘eceséary for another’s aid or protecfion does not of itself B
impOSe upon him d duty to take such action.” Comment a further notes:

- The general rule stated in this Section should be read together with other
sections which follow, Special relations may exist between the actor and -
the other, as stated in § 314 A, which impose upon the actor the duty to take
affirmative precautions for the aid or protection of the other. The actor may
have control of a third person, or of land or chattels, and be under a duty to
exercise such control, as stated in §§ 316-320. The actor’s prior conduct,

~ whether tortious or innocent, may have created a situation of peril to the
-other, as a result of which the actor is under a duty to act to prevent harm,
as stated in §§ 321 and 322. The actor may have committed himself to the
performance of an undertaking, gratuitously or under contract, and so may
have assumed a duty of reasonable care for the protection of the other, or

7
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even of a thrrd person, as stated in §§ 323,324, and 324 A,

Thls court has not yet found a duty to protect a thll‘d party frorn the cr1m1na1

N acts of another absent a specral relat1onsh1p, but the Court of Appeals has done so. -

Parrilla v, Kzng C’ounty, 138 Wn App. 427 157 P 3d 879 (2007). In Parrzlla, the
Court of Appeals found Krng County owed a duty after a bus driver exited his bus

© with the. engme running, leaving a vrsrbly errat1e man alone on board Id. at 441

R The COurt of Appeals recognlzed that cases 1nvolv1ng the criminal conduet of a i

: h1rd party generally requrre a specral relat1onsh1p, but found the afﬁrmatwe acts” R

- ::o’f the bus drwer and the forese'eablhty and magmtude of the.-rrsk cr‘eated by the
"driver' justified imposing'a auty imd'er § éozB'comment ¢. Id. at 438-39. The
' - Court of Appeals in this case relied heavrly on Parrilla, ﬁndmg 1t faetually
E analogous. We agree with the c1ty that it is not.
- * The relevant prdVisi'on of 'Réstatément § 302B c'ornrnent e reciuiree an
o afﬁrrnattve act which créates or'er{poses another to a situation of peril_.
For‘eseeability alone is an insufﬁeient basis for imposing a duty. Unlike here, the o

7 bus driver in Parrllla left his keys in the ignition of a bus, leavmg the engine

B runmng and leavmg a crazed 1nd1v1dua1 alone on the bus The court there found

the drlver S afﬁrmatrve act of getting off the bus and leavmg the englne running
- with an erratic passenger alone on board exposed motorists to a recogmzable high |
degree of risk that a reasonableperson would have foreseen, irnposing on the

. county a duty of care to the injured motoriSts to guard against the man’s criminal
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conduct. Id. at 440-41,
The difference between this case and Parrilla is the distinction between an

act and an omission, This distinction is explained in Restatement § 314 comment

Y oE

The otigin of the rule lay in the eatly common law distinction =~
‘between action and inaction, or “misfeasance” and “non-feasance.” Inthe -
early law one who injured anothet by a positive affirmative act was held =~
' liable without any great regard even for his fault. But the coutts were far
‘too much occupied with the more flagrant forms of misbehaviortobe = -~
greatly concerned with one who merely did nothing, even though another =
" might suffer serious harm because of his omission to act. Hence liability for
‘non-feasance was slow to receive any recognmon in the law. It appeared
first in, and is still largely confined to, situations in which there was some
- special relation between the parties, on the basis of which the defendant
was found to have a duty to take action for the aid or protection of the
‘ plamtlff

Thus; under § 314, an actor rhig‘ht still have a duty to take action for the aid or prbtécti‘éti o
of the plaintiff in qaseé inVolVipg'misfeas'anc.e. b(or» afﬁrmati?e abts), whete the éctor’s

- prior conduct, whether tortious or iﬁnocent‘ m'ay. have created a situation of pefil to the

- other. Llablhty for nonfeasance (or om1ss1ons), on the other hand, is 1argely conﬁned to

situations where a spec1a1 relatlonsmp exists.?

This conclusion is supported by Restatement § 302 comment a, which acco"fding'té_', RS

| § 302'00mfnent' ais “équally applicable” to § 302 and § 302B. Section 302 comment a
-states in part,
[iln genefal,‘ anyone who does an affirmative act is under a duty to others to

- exercise the care of a reasonable man to protect them against an
unreasonable risk of harm to them arising out of the act. The duties of one

2 Robb never argues that any special relationship existed in this case, only that § 302B.
independently gives rise to a duty. »
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" who merely omits to act are more restricted, and 'in general are confined to -
situations where there is a special relationship between the actor and the

- other which gives rise to the duty. As to the distinction between act and - ‘
~omission, or “misfeasance” and “non-feasance,” see § 314 and Comments.

“The common law of torts has long 'distinguished between ‘acts” and ‘orriission‘s I

"refusmg 10 1mpose hablllty for the latter, even though the hne between the two is far from N L .

© 0 easy to draw.” Brownv MacPherson s, Inc., 86 Wn.2d 29% 300 545P2d 13 (1975) R

(mtmg W. Page Keéeton, et al.,, Prosser and Keeton on  the Law o‘f Torts § 56,. at 339*40 -
B '7 '(4th ed. .197‘1)). 'Tﬁis is rn'etf'epifoperly'coﬁsidered a ease of omission than afﬁrmati\}'e.
' action. Restatement § 3A14 comme-nt a refers to misfeasance as cifcumstances where an
~ -actor exposes another to danger by creatmg a situation of per11 M1sfeasance involves
active m1sconduct resulting in pos1t1ve injury to others Fran01s H. Bohlen, The Moral
~ Duty to Aid Othe'rs as a Baszs‘ of Tort Liability, 56 U. Pa. L. Rev. 21»7,'21.9 (1908); see - |
" also Gazija v, Nicholas Jerns Co., 86 Wn.2d 215, 217-18, 543 P.2d 338 (1975).
- Misfeasance necessarily entailsl the cfeation_of a ne'v‘vvrisk of harm to the plaintiff. -
7, :' Keeton, supra, § 56, at 3’73; On the ether'bha'nd, throu'gh. nonfeasénce',"‘therisk is merely -
- made no worse, 7d; Lewis » Kru@ez, 101 Wn, App. 178, 184, 2 P.3d 486 (2000).
'_ Nonfeasance consists; of “passive 'inactioill}or failure to take seeps to peoteet othersAfrorﬁ -
harm.” Lewis, 101 Wn, App. at 184 (citing Keeton, supra, § 56, at 373).
Robb analogiies to a situation where a negligent driver faills. to appiy his or her '_
‘. brakes aé a pedestrian cr.ossee. in frqnt of the car, ‘Robb -elaims this-is affirmative action,

not omission, because although the driver omitted to apply brakes, the conduct must be

10
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viewed holistically as the 'efﬁrmative act ofvnegligent- dr'ivlng‘ 'iRobb would:have'th'is

“court view the fa1lure to plek up the shells as part of the broader afﬁrrnatwe act of takmg ,‘ R

- control of a dangerouq sfcuahon However in Robb’s example the dr1ver afﬁrmatwely |

o created a new risk to the pedestrlan by failing to stop his or her car. S1m1larly, in

' Parr‘zlla, the bus driver afﬁrmatlvely ereated a new tisk by d1sembark1r1‘g from a bus, . . -

leaving keys in the ignition with the engine running and an er‘r‘aﬁe passenger o‘nbo'a'rd,' |
p'ro'vidi‘ng the instrumentality and opportunity to cause harnﬁ."'

A ' The police officers i in th1s case did not afﬁrmatlvely create a hew r1sk when they

e stopped Berhe and farled to- p1ck up the nearby shells The ofﬁeers did not provnde the

shells, nor did they glve Berhe the shotgun he used to kill Robb The ofﬁoers falled to -

' "remove a risk when they d1d not remove the shells. Berhe would have presented the sate

Co ~degree of risk had Ofﬁcers L1m and MoDamel never s,topped hrm. _S;mp‘ly put, the

’ sltuation of peril in this case existed before law- enforcement stopped Berhe, and the

| da‘nger was unchanged by the officers’ actions, Because they di‘d'.not make the risk any |

wotse, their fallur'e to piek up the shells was an omlssion, not an afﬁrmetive eet? i.e., this

" is a case of nonfeasance. N | | | |

| ~ Under the C.ourt' o'f App."eal's" holding,. the flAi‘rnits' of liability under § SOZBlar'e t00
broad and do ‘no‘r reflect the th_eoretical underpinnings of the Restdtement. That court’s

| open-ended unders‘ra,nding of tort duty would require law enforcement officers to fo_resee
and eliminate dangers everywhere they go. Although Robb i}ns'ists that-the rule she’

proposes would only lead to liability in unusual cases, in reality law enforcement could

By
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* inour liability whenever it takes control of a situation where there is a reoognizable'high

degree of risk of harm that it ultimately 'fai'ls to eliminate. Yet, because of the very natnre L

of polic‘e work, these types' of situations are unavoidable and frequent. .When police

offioers make a stop, intervene in a d1spute, attempt to prevent crrme, respond to a crlrne S

in plogress, or respond to a crime recently commltted they must take control of a

~ potentially dangero‘us situation. A high degree of risk i inhere'nt in their work. Ofﬁce"r’s’ o

. carry guns in thelr patrol cars and on thelr person and are charged with confrontmg
v :.;unpredwtable risks and dangerous mstrumentahnes Amrcus Washlngton Assoc1at10n of _' l‘
Sheriffs and Pohc’e Chiefs fa1rly asks whether law enf_o'rcernent ofﬁc‘:ers would be
responsible.forvvehicles, baséball bats,v_alcohol, tire irons, and other instrumentalities they
- | en'connter around them that are Subsequenrly used to hamr others.” Amicus also
' .~reasonably wonders how ofﬁcers will be expected to know when they have made an
afﬁrmatlve act that. w111 subJ ect them to. 11ab111ty when taklng control of dangerous
~ Situations is part and parcel to their work.
The outcome of this case is dictated by the basic tort principles. In order to -
properly separate conduct giving rise to liability from othet oonduct courts have
_‘rnalntarned a ﬁrm line between rmsfeasanoe and nonfeasance To label the conduet heéte
. as afﬁrmatrve, danger—creatm'g conduct_ would threaten this drstmctxon, leading to an o
unpredictable and unprecedented er(pa'nsion of § 3OZB 1iability.'~ Becauee law
enforcement only failed to eliminate a situation of peril, but did not increase the danger

- by an afﬁrmative act. Officers Lim’s and McDaniel’s omission is insufficient to.impose a

12
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. duty under § 302B.%

| _ CONCLUSION

We hold a duty may arise under § 302B eomment e, absent a spec1a1 relat1onsh1p
V.However, ‘we hold that Such a duty arlses outs1de the cohtext of a spe(nal relat1onsh1p

_ only where the actor s COnduet constltutes mlsfeasance Mere nonfeasanee is msufﬁment

to 1mpose a duty on law enforcement to protect others from the cr1m1na1 actions of thlrd e

: parties. We reject the pos1t10n that the ofﬁeers takmg control durtng a Terry stop

_ :constttutes an afﬁrmatlve act for purposes of i 1mpos1ng a duty under Restaz‘ement § 302B'. .

g _-"oomment e. There was no afﬁrmatwe act in thls case, only an omission, because law :

enforcement d1d not cr eate a new. I‘lSk of harm but 1nstead faﬂed to ehmmate arisk wheir - -

| they failed to pick up bullets left at the scene by another We reverse the Court of

L Ap‘peals’ decision upholding the trial court’s denial of the City of Seattle.’s motion for

summary judgment,'and we remand to the tfial court with directions to dismiss.

3 Because we hold that the failure to remove bullets left by others at the scene of a Terry stop'ivs
not an affirmative act within the contemplation of comment e, we do not reach the question of -
whether the public duty doctrme would act to bar this action.

3
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o . Justice Debra L. Stephens
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