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A. INTRODUCTION

This case arises from the tragic, preventable murder of Baerbel
Roznowski at the hands of her estranged ex-boyfriend, Chan Kim.
Roznowski was killed after a City of Federal Way (“City”) police officer
Andrew Hensing, served Kim with a harassment prevention order, but
then left him alone with a person who was clearly Roznowski, in her home
— in clear and immediate violation of the terms of the order that had just
been served. Hensing had not bothered to read the order or the Law
Enforcement Information Sheet (“LEIS™) that accompanied the court’s
order before undertaking service on Kim. Had he done so, he would have
been aware that Kim had a history of domestic violence and Korean was
his principal language, rendering any communication in English suspect.
He would also have known that the female figure he observed was likely
Roznowski as service took place at her home. Roznowski obtained the
order precisely because she knew Kim was unstable, violent, and likely to
retaliate upon being told to leave her home.

Later that day, when other officers finally arrived at Roznowski’s
house, they found that she had just been repeatedly stabbed, and she died a
short time later.

After learning what had transpired, Roznowski’s daughters (and

her estate) (hereinafter “Washburn™) brought claims against the City for
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negligence. The City moved for dismissal, arguing that it owed no duty to
Roznowski (or other victims of harassment) under the public duty
doctrine, essentially arguing that anti-harassment orders under RCW
10.14, though issued by a court, are something of a “second class” order
not worthy of enforcement. The trial court denied dismissal and the case
was tried to a verdict in the amount of $1.1 million in favor of the Estate.
Although the City attempts to argue sub rosa that there was
insufficient evidence to support the jury’s verdict or other people like
King County’s domestic violence advocate were fault, ultimately, the only
issues on appeal are the public duty doctrine and the insufficiency of the
verdict as to Roznowski’s daughters.! The City is wrong in concluding
that the public duty doctrine applies here at all. Even if the so-called
exceptions to that doctrine are examined, they only serve to underscore the
fact that the claims here are not barred by the doctrine. The City owed a
duty of care to a victim like Roznowski, a victim that was ill-served by
City police officers who failed to read anti-harassment prevention orders
and attendant explanatory information when serving them. The jury’s

verdict for the Estate should stand.

' The City concedes the trial court’s liability and damages instructions were
proper and raises no questions regarding the trial court’s evidentiary rulings.
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The trial court here did not abuse its discretion in ordering a new
trial where the jury specifically found the City was negligent in its conduct
toward Roznowski and that such negligence was the proximate cause of
harm to her daughters, but, nevertheless, awarded them no damages
whatsoever.

B. ASSIGNMENTS OF ERROR

Washburn acknowledges the assignments of error in the City’s
brief, but notes that the City failed to differentiate between the
assignments of error and the issues pertaining to them as is required by the
Rules of Appellate Procedure. RAP 10.3(a)(4). See also, RAP, Form 6.
The issues are properly formulated as follows:

1. Where a harassment victim obtains a protective order under
RCW 10.14, and a city’s police officers serve that order, does the city owe
a duty to the victim to properly train its officers on domestic violence
issues, to ensure that its officers read the anti-harassment prevention order
and the accompanying LEIS, and enforce the terms of the order as issued
by the court?

2. Did the trial court abuse its discretion in awarding a new
trial confined to the issue of a victim’s daughters’ damages for loss of
parental consortium where there was liability on the City’s part and ample,
uncontested evidence of the harm to their mother/daughter relationships,
but the jury awarded them no damages?

C. STATEMENT OF THE CASE

The City devotes nearly half of its brief in its Introduction and

Statement of the Case to a one-sided, sanitized version of the facts in this
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case, sprinkled with numerous argumentative observations.” The City
neglects to differentiate between the evidence that was before the trial
court on its motions for summary judgment, and the evidence ultimately
adduced at trial. This is not surprising, as it appears to be the City’s goal
on appeal to argue to this Court, without formally doing so, that
insufficient evidence supported the verdict and others were at fault. This
Court should reject the City’s transparent effort at “revisionist history.”

This more appropriate statement of the case follows.

Baerbel Roznowski was a woman of German descent who was
amiable and fun-loving, according to her daughters and her friend. RP
(Grayson): 4-9; (Washburn): 7, 13; (Loh): 8.3 Her second husband was in
the United States Army, causing the family to move frequently, residing at
times in Germany, Washington State, Arizona, and California. RP (Loh
12/13/10): 6-12; (Washburn): 5-16; (Grayson): 4-7. Roznowski had two

daughters, Janet Loh and Carola Washburn.

2 RAP 10.3(a)(5) requires that a statement of the case be a “fair recitation of the
facts and procedure relevant to the issues presented for review, and procedure relevant to
the issues presented for review, without argument.” Argumentative assertions abound in
the City’s statement of the case. For example, the extended argumentative passages in
the City’s brief at 8; 8 n.3; 10; 12; 15 (“There is no dispute ...”); 20 (“... Judge Darvas
reasoned out of whole cloth ...”); 21 n.9 (“Judge Darvas repeated her novel
determination...”); 22; 23; 24. Additionally, the City frequently mischaracterizes the
testimony of the witnesses. Rather than reply to each such mischaracterization,
Washburn simply provides a proper Statement of the Case.

3 The transcript has been prepared by witness, rather than chronologically.
Each witness’s testimony will be referenced herein by the witness name and page
number.

Brief of Respondents - 4



After a divorce, (Loh 12/14/10): 16-17, Roznowski met Chan Kim.
RP (Loh 12/15/10): 3-4. Kim spoke Korean as his primary language; his
capacity in English was rudimentary, described as being no better than that
of a child. RP (Loh 12/15/10): 11, 52; (Washburn): 28-29; RP (Ganley):
18. Kim could not read English; Roznowski translated documents for
him. RP (Loh 12/15/10): 12. Kim had serious mental health issues
occasioned by a sports injury in Korea that caused him to act and speak
slowly. RP (Ko): 14-15. He had outbursts of rage. Ex. 1; RP (Ganley):
21. Roznowski called 911 in 2006 because he came close to hitting her.
Ex. 1; RP (Loh 12/15/10): 6; RP (Washburn): 34. He had a history of
violent altercations with his son, Ex. 1, which even the City’s police
expert conceded was a domestic violence episode. RP (Ovens): 82.
Roznowski was afraid of Kim. Ex. 1; RP (Washburn): 63.

Kim came to control Roznowki’s life in a series of ways. RP (Loh
12/15/10): 5. He moved into her Federal Way house, gradually making it
more and more of a mess. RP (Washburn): 30. His encroachment on
Roznowski’s living space forced her into a small corner of the house. RP
(Washburn): 32-33. He was rude. RP (Washburn): 33. Kim tried to
control Roznowski’s finances, claiming she owed him $9000. Ex. 1. He
tried to cut her off from her family; whenever Roznowski visited her

daughters in California, Kim refused to stay in the daughters’ home or a
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hotel, staying instead in his van. RP (Loh 12/15/10): 32; (Washburn): 29,
31-32.

Worried that their happy mother had become very unhappy with
Kim’s presence in her home, Roznowski’s daughter urged her to move to
California to be with them, she finally agreed, even looking at homes near
Mrs. Washburn. RP (Loh 12/15/10): 13-15; (Washburn): 37-38. In order
to do so, she needed to sell her Federal Way house, and in order to sell it,
she needed to remove Kim from that home. RP (Loh 12/15/10): 8-10, 39-
40.

Roznowski had an altercation with Kim on April 30, 2008 and she
was compelled to call 911. CP 842. The call related that a physical DV
(domestic violence) was in progress. Id. Federal Way Officers Parker and
Blalock came to Roznowski’s home in response.® CP 841-42. They found
Roznowski waiting outside her home. CP 1251. She explained to the
officers that she had gotten into an argument with Kim. CP 1252, 1253.
Parker advised Roznowski that she could obtain an anti-harassment order
and also obtain a court-ordered eviction of Kim from the house. Id

Officer Blalock told Kim to “take a walk,” and he left the home. CP 842,

* The City did not submit those officers’ trial testimony as part of the appellate
record.
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959.° The officers gave Roznowski a copy of a DV booklet. CP 842, 851-
75.

Given the officers’ advice, Roznowski contacted Lorinda Tsai, a
domestic violence advocate for the King County Prosecutor’s Office, on
May 2, 2008. RP (Tsai): 3, 6. Roznowski determined to seek a
harassment prevention order to restrain Kim from being in her house or
near her. Id. at 11-12. Roznowski and Tsai expected that such an order
would work to oust Kim, and that the police would enforce it. Id. at 13-
16.

Roznowski thereafter went to the Kent Regional Justice Center to
obtain an order. She filled out the necessary paperwork; in her supporting
affidavit, Roznowski explained that Kim was her estranged boyfriend and
that he was living with her in her home. Ex. 1. She also established that
she had good reason to be afraid of him:

Last year his outburst frightened me, I called 911, he came

close to hitting me. He left my place as promised. Within

15 min[utes] I received several calls from him. I changed

the locks except for one door. He is capable of physical

violence. I witnessed him beating his oldest son in the past.

In his present state he can easily retaliate with me.

Ex. 1. Commissioner Carlos Vilategui of the King County Superior Court

heard Roznowski’s petition, including these statements, and found that a

* That Kim immediately obeyed Parker’s direction strongly implies he would
have complied with directions from Hensing, had they been given. CP 418-19, 426-27.
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protection order should be entered so as to “avoid irreparable harm” to
her. Ex. 1.° The order was explicit. Kim was restrained from keeping
Roznowski under surveillance, from contacting her, or being within 500
feet of her residence. Id.

Roznowski also completed an LEIS, checking various boxes on the
sheet that set forth the following information: (1) Kim had a history of
assault; (2) he was living in Roznowski’s home; (3) he did not know that
Roznowski was going to be forcing him out of her home; (4) he was likely
to react violently when served; and (5) a Korean interpreter would be
required. Ex. 1. A copy of the LEIS is in Appendix B. Roznowski felt
safe once the order was issued. RP (Washburn): 40.

Roznowski took the order to the City police station that day and
asked to have it served. CP 1292. She told the information officers there
that she wanted Kim served and removed from the house. Id. Roznowski
left the police station with the distinct impression that the order would be
served and enforced by City police officers. CP 1298. She returned home
and wrote an email to her daughters: “I did it. Now to sort it out. They
will actually stay here while he gets his stuff out.” Ex. 8. Later that day,
she told her daughters that “once served the temp order he’ll be escorted

out and can’t call, visit, come near here within 500 feet.” Ex. 9.

® The City neglected to provide the Court the terms of that order in its brief. It
is in the Appendix A.
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City Police Officer Andrew Hensing arrived unannounced at
Roznowski’s residence on May 3, 2008. Ex. 1. Officer Hensing admitted
at trial that he had not read the petition and order he was about to serve,
and he had also failed to read the LEIS that would have alerted him to the
volatile nature of the situation and the fact that Kim would likely react
violently to being served. RP (Hensing): 8-10.7 Because he had not read
these key documents, Hensing was unaware of Kim’s past violent acts, id.
at 10, the 911 call by Roznowski, id. at 11, that Kim might react violently
or retaliate against Roznowski, id at 23, 34, or that Kim spoke little
English and required a Korean interpreter. /d. at 15. Acknowledging that
people often appeared to grasp information even if they do not, id at 16,
and that the LEIS specifically indicated Kim might need an interpreter, id.,
Hensing, nevertheless, did not ask Kim if he understood English. Id. at
36. Instead, Hensing merely handed the order to Kim, told him he had
been served, asked him if he had any questions, went back to his car, and

drove away. CP 877-78, 1305. This entire transaction took five minutes

7 Officer Hensing’s testimony on the degree to which he read the order and the
accompanying LEIS varied from his deposition to his summary judgment declaration to
his trial testimony. At trial, Hensing claimed he “glanced over” the LEIS, contrary to his
deposition testimony in which he said he didn’t read it. RP (Hensing): 13-14; CP 1303.
His declaration stated he “glanced through” the documents. CP 877. This Court should
consider his testimony in a light most favorable to Washburn, that is, that Hensing read
neither the LEIS, nor the order.
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or less. RP (Hensing): 20-21. Nothing prevented Hensing from staying at
the house, id. at 32, or escorting Kim from it. /d. at 30.

Kim was unaware that with the service of the order, he had to
move from Roznowski’s house, an important point for a law enforcement
officer. Id at 22. In fact, upon service of the order, Kim turned to
Roznowski and asked her: “What is this?” Id. at 41; RP (Ganley): 123.
Hensing was unaware of that question. RP (Hensing): 41.

During his interaction with Kim, Hensing did not explain the order,
he did not tell Kim to leave, nor did he wait to see if Kim was planning to
leave. Id. at 45. He acknowledged that Kim had no idea he was to leave
the house. Id. at 22. Hensing was aware generally that the court order
barred Kim from being within 500 feet of Roznowski’s home, but he did
not know the house at which he served Kim was Roznowski’s. Id. at 24-
25. Having not read the materials, Hensing did not read a sticky note that
referenced Roznowski’s address where service occurred; he was unaware
Kim and Roznowski were cohabitants. Id. at 25-26.

Hensing’s treatment of Roznowski was equally troubling. He saw
a person in the background at the house while he was effecting service on
Kim. Id at 39. He did not know if it was Roznowski, id. at 40, but he had

no contact with her and made no effort to contact her or ascertain her
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identity. Id. at 40, 46. Hensing made no efforts after Kim’s service to
contact Roznowski. /d. at 24.

Hensing acknowledged that he had a duty to enforce a court order,
id. at 47, 83-84, but took no steps to enforce it. /d. at 43. When he left the
house, Kim was in violation of the order. Id. at 43-44.

Subsequent to Roznowski’s death, Hensing took the unusual step
of preparing a supplemental report to explain his actions. Id. at 62-64.
The jury was advised that according to that report, Hensing allegedly told
Kim to “comply with the order fully and leave the premises.” Id. at 642

In a May 3, 2008, 9:07 am. email to her daughter, Carola
Washburn, Roznowski wrote: “Well — he was served this moming. He
doesn’t understand a thing... Told him I won’t discuss anymore, he needs
to go... I gave him until 11 to move stuff.” Ex. 50 at 243.

Kim was extremely upset upon being served, realizing that the
relationship was over, CP 322-23. He asked Roznowski for additional
time to move his belongings; Roznowski agreed. CP 323; Ex. 50 at 243.

Kim called his friend, Chong Ko, who subsequently met with Kim
at Roznowski’s home. RP (Ko): 5. Kim handed Ko a plastic bag
containing personal items that Kim asked Ko to give to his nephew. CP

69, 313-14, 1003-04. Ko saw Roznowski. Id. Ko accompanied Kim to a

¥ Hensing’s report cannot be reconciled with his testimony that he did not know
whose house he was at when he served the order. Id. at 25, 43.
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local bank where he withdrew money, and asked Ko, to deliver the money
to Kim’s nephew. RP (Ko): 10-11; CP 69-70, 312-13. Kim also made
statements that indicated he was about to kill Roznowski and commit
suicide. CP 70, 321. Concerned by his interactions with Kim, Ko tried to
take steps to aid Kim.

The Kos called Roznowski’s residence, but there was no answer.
RP (Ko): 14. In the meanwhile, Kim returned to Roznowski’s home. CP
315-16. They argued about money. CP 316-19. She told him to leave.
CP 341. Kim snapped and stabbed Roznowski. CP 324."° When fire
fighters finally arrived at Roznowski’s home, they discovered Roznowski
had been repeatedly stabbed just prior to their arrival. RP (Lowen): 4-5.

Roznowski was dead less than four hours after Officer Hensing had served

° The trial court excluded evidence of Mr. Ko’s call to a Federal Way Assistant
Chief Andy Hwang. CP 572. Ko called Hwang to relay his concerns about Kim. CP
1017-18. He decided to call Hwang instead of dialing 911 because Hwang is a Korean-
American police officer who was a recognized liaison between the local Korean
community and City Police Department. CP 1018-19. Hwang received the call and
quickly ascertained that the Kos were calling to report a DV murder-suicide in progress.
CP 902. Hwang was on his way to a lunch with his wife and testified he was not “in
police mood.” CP 934. Instead of responding, Hwang actually downplayed the situation
by telling Mrs. Ko that “you know people make statements like this.” CP 930. Hwang
then added further confusion and delay by directing Mrs. Ko to dial 911 and to request a
“welfare check,” as opposed to reporting an ongoing murder suicide. CP 935.

' As Dr. Donald Reay, King County’s former medical examiner, testified,
Kim’s crime was particularly brutal. Kim stabbed Roznowski 18 times. RP (Reay): 9.
Roznowski tried to defend herself. /d. at 10. The crime scene was bloody. /d. at 15-17.
She was conscious for five to ten minutes and she likely lived up to twenty minutes after
the assault commenced and was fully aware of the events. /d. at 20, 26; CP 332.
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the protection order and driven away. Id. at 7-8. Kim tried to kill himself
as well, but survived his suicide attempt. CP 329-31; RP (Lowen): 18-19.

Roznowski’s Estate and her two daughters filed the present action
in King County Superior Court on May 14, 2009 alleging negligence,
gross negligence, negligent infliction of emotional distress, and negligent
supervision and training against the City, seeking damages to the Estate
for Roznowski’s death, and loss of parental consortium claims for her
daughters, Janet Loh and Carola Washburn. CP 796-809. The case was
assigned to the Honorable Andrea Darvas.

In April, 2010, the City moved for summary judgment on the basis
of the public duty doctrine, CP 817-40, but the trial court denied the
motion on August 13, 2010. CP 1736-38. The City moved for
reconsideration, or alternatively to certify the court’s August 13, 2010
order to this Court pursuant to RAP 2.3(b)4). CP 1739-50. The trial
court denied that motion in an extensive order dated September 8, 2010.
CP 17-26. See Appendix C. The City filed a notice for discretionary
review with respect to the summary judgment order and the order on
reconsideration. CP 27-43. Commissioner James Verellen denied the

City’s motion for discretionary review. CP 751-52. The City also moved
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to modify the Commissioner’s ruling, which this Court denied. CP 750.1
Prior to Commissioner Verellen’s ruling, the City filed a second summary
judgment motion largely repetitious of its earlier motion. CP 44-67. This
motion was again denied by the trial court on October 15, 2010, CP 571-
73, although the court dismissed any claims pertaining to the conduct of
Federal Way’s Chief Hwang. CP 572.

In the course of trial, the City filed a motion under CR 50(a) for
judgment as a matter of law, CP 2049-59, which the trial court apparently
denied. CP 2096."% After a lengthy trial, the jury returned a $1.1 million
verdict in Washburn’s favor. CP 728-29. The trial court entered a
judgment on the jury’s verdict on December 22, 2010. CP 2089-94.

The City appealed from that judgment. CP 2095-2145. Washburn
filed a CR 59 motion for additur or a new trial because, although the jury
found the City liable as to Roznowski’s two daughters, the jury awarded

zero non-economic damages to them. The trial court granted the

' The City clings desperately to this Court’s Commissioner’s ruling in denying
the City’s motion for discretionary review under RAP 2.3(b) as if it were precedential. It
is not. First, the Commissioner denied review, observing that there was no obvious or
probable error in the trial court’s summary judgment ruling. RAP 2.3(b)(1-2).
Moreover, a Commissioner’s ruling is not precedential in any event. It is not a published
opinion that may not be cited as precedent. GR 14.1. It is subject to de novo review by
the Court. RAP 17.7; State v. Rolax, 104 Wn.2d 129, 133, 702 P.2d 1185 (1985).
Plainly, the City lacks authority for its meritless argument and finds some comfort instead
in a non-precedential ruling that determined its public duty doctrine argument was
baseless.

12 The City did not renew that motion post-trial under CR 50(b).
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daughters a new trial on damages. CP 2146-50. See Appendix D. The
City appealed from that order to this Court. CP 2151-58.
D. SUMMARY OF ARGUMENT

The only issues raised by the City are duty and the trial court’s
decision awarding a new trial to Roznowski’s daughters. The City
concedes that the jury was properly instructed on the law, the trial court’s
evidentiary rulings were correct, and that the damage award to the Estate
was correct.

The trial court correctly determined that the City owed a duty of
care to Roznowski under traditional tort principles. Accordingly, the
public duty doctrine, if viable at all, was not implicated here, in particular,
because the City negligently handled its statutory responsibilities under

RCW 10.14.7

* The City’s conduct here was in sharp contrast with its mission statement.

The Federal Way Police Department strives to serve the community by
taking a stand against crime through proactive enforcement, innovative
methods of protection, and continuous education. We are committed to
forward thinking through the evaluation of current practices and the
impacts created within the organization, the criminal justice system,
and the community. We expect individuals to act with integrity and be
accountable for their successes and failures. We will be lead by our
dedication to high standards, effective communication, dependable and
resilient teamwork, and thoughtful respect for our diverse community
as we learn to grow as professionals and as an esteemed police agency.

Ex. 12.
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Even if the public duty doctrine applied, which it does not, the City
owed Roznowski a duty because its conduct fell within the many
exceptions to that doctrine recognized in case law.

Finally, the trial court did not abuse its discretion when it awarded
a new trial to Roznowski’s two daughters where the jury found the City
negligent and the proximate cause of injury to the daughters, but awarded
them no damages. Damages for loss of parental consortium are
recoverable in Washington law. There was ample testimony documenting
the injury to their mother-daughter relationship occasioned by
Roznowski’s wrongful death.

E. ARGUMENT

The central focus of the City’s brief is that the public duty doctrine
applies, barring the Estate’s negligence claims against it. Br. of Appellant
at 26-46. The trial court, however, correctly ruled that the City owed a
duty of care to Roznowski. While a duty issue is usually reviewed de
novo by this Court as it is a question of law, Folsom v. Burger King, 135
Wn.2d 658, 671, 958 P.2d 301 (1998), this issue is actually before the
Court on review of the trial court’s decision to deny judgment as a matter
of law under CR 50. It is not, however, clear that the City has properly

preserved any error for review by this Court.
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First, the City has not assigned error to the trial court’s instructions
on the duty owed by the City. Br. of Appellant at 3. Indeed, the City did
not even bother to provide the trial court’s instructions nor the objections
thereto by the parties as part of the record on appeal."* Nor did the City
assign error to the judgment on the verdict of the jury. Br. of Appellant at
3.

Second, the City filed a CR 50(a) motion for a judgment as a
matter of law during the trial, CP 2049-59, which the trial court orally
denied, CP 2095, but it did not file either a CR 50(b) motion for judgment
as a matter of law post-trial, or a CR 59 motion for a new trial.

It is a long-standing rule in Washington that where a trial court
denies summary judgment due to factual disputes, and a trial ensues, the
losing party, like the City here, must appeal from the sufficiency of the
evidence at trial, and not from denial of the motion for summary
judgment. Adcox v. Children’s Orthopedic Hosp. & Med. Ctr., 123 Wn.2d
15, 35 n.9, 864 P.2d 921 (1993); Johnson v. Rothstein, 52 Wn. App. 303,

759 P.2d 471 (1988)."° The Johnson court dismissed an appeal that only

' In the absence of any assignments of error to those instructions, they are now
the law of the case. RAP 10.3(g); Guijosa v. Wal-Mart Stores, Inc., 144 Wn.2d 907,917,
32 P.3d 250 (2001) (failure to object to instruction); Chelan County Deputy Sheriffs’
Ass’n v. Chelan County, 109 Wn.2d 282. 300 n.10, 745 P.2d 1 (1982) (failure to assign
error to instruction).

' A trial court properly denies the CR 50 motion if there is substantial evidence
and reasonable inferences from that evidence to sustain the jury’s verdict; this Court
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raised the denial of summary judgment where the denial was based on
questions of fact resolved at trial. In effect, the denial of summary
judgment merges into the judgment on the verdict of the jury. But the
City has not assigned error to the sufficiency of the evidence and cannot
do so at this late date. Thus, the City’s extensive argument of the facts
below is particularly inappropriate, leading the reader to believe that the
City hopes to persuade the Court sub rosa that insufficient evidence
supported the jury’s verdict. That is not so.

The Johnson court reserved the issue of whether review of the
denial of a substantive legal issue is also foreclosed by an ensuing trial.
Id at 305. This Court has since concluded that if the parties dispute no
issues of fact and the summary judgment issue rested solely on a
substantive issue of law, the Court will, nevertheless, review that
substantive legal issue de novo. Kaplan v. Northwestern Mut. Life Ins.
Co., 115 Wn. App. 791, 799-800, 65 P.3d 16 (2003), review denied, 151
Wn.2d 1037 (2004).

However, the Kaplan court did not have the benefit of recent

decisions of the United States Supreme Court construing the federal

reviews that decision de novo. Bishop of Victoria Corp. Sole v. Corporate Business Park
LLC, 138 Wn. App. 443, 453, 158 P.3d 1183 (2007), review denied, 163 Wn.2d 1013
(2008). Thus, Washburn has drawn upon factual material both adduced on summary
judgment and at trial in discussing the facts before this Court.

Brief of Respondents - 18



counterparts to CR 50.'® In Unitherm Food Systems, Inc. v. Swifi-Eckrich,
Inc., 546 U.S. 394, 126 S. Ct. 980, 163 L.Ed.2d 974 (2006), the United
States Supreme Court held that the failure of a party to file a post-trial
motion for judgment as a matter of law under Fed. R. Civ. Pro. 50(b) to
challenge the sufficiency of the evidence supporting the jury’s verdict
foreclosed appellate review even though the party had filed a prejudgment
motion for judgment as a matter under Rule 50(a). The Court extended
that rule in Ortiz v. Jordan, __ U.S. _ , 131 S. Ct. 884, 178 L.Ed.2d 703
(2011). There, defendants in a case under 42 U.S.C. § 1983 contended
they were entitled to qualified immunity on summary judgment, but the
district court denied their motion. They did not renew their motion under
Fed. R. Civ. Pro. 50(b) post-trial. The Court held that the defense did not
vanish, but it had to be evaluated in light of the character and quality of
the evidence received at trial; the trial record, in effect, supersedes the
summary judgment record. Id. at 889. The Court ruled that because
qualified immunity of officials was not a “neat abstract issue of law,” the
jury’s verdict had to stand, notwithstanding the qualified immunity

defense. Id at 893.

'8 Because our state civil rules are based on federal rules, federal rules decisions
are persuasive authority for construction of the state rules. Sanderson v. University
Village, 98 Wn. App. 403, 410 n.10, 989 P.2d 587 (1999).
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Here, as in Ortiz, the public duty doctrine or its exceptions do not
constitute a “neat abstract issue of law.” The trial court wanted to hear
evidence on the doctrine. CP 25. The City did not properly preserve any
alleged error for review when it failed to assign error to the trial court’s
instructions or judgment on the jury’s verdict and neglected to file a CR
50(b) motion.

(D The Public Duty Doctrine

At its core, the City misunderstands the public duty doctrine,
equating it with immunity. As interpreted by the City, it is nothing more
than a backdoor device to restore sovereign immunity despite legislative
actions to abolish that immunity."” The doctrine has been criticized by
jurists and scholars alike. J&B Development Co. v. King County, 100
Wn.2d 299, 311, 669 P.2d 468 (1983) (Utter, J., concurring); Jenifer Kay
Marcus, Washington’s Special Relationship Exception to the Public Duty

Doctrine, 64 Wash. L. Rev. 401, 414-17 (1989).

7 “The doctrine of governmental immunity springs from the archaic concept
that ‘The King Can Do No Wrong.”” Kelso v. City of Tacoma, 63 Wn.2d 913, 914, 390
P.2d 2 (1964). In 1961, the Legislature enacted RCW 4.92.090 abolishing state sovereign
immunity. That waiver quickly extended to municipalities in 1967. RCW 4.96.010;
Kelso, 63 Wn.2d at 918-19; Hosea v. City of Seattle, 64 Wn.2d 678, 681, 393 P.2d 967
(1964). Local governments have since been “liable for damages arising out of their
tortious conduct ... to the same extent as if they were a private person or corporation.”
RCW 4.96.010. These statutes operate to make state and local government
“presumptively liable in all instances in which the Legislature has nor indicated
otherwise.” Savage v. State, 127 Wn.2d 434, 445, 899 P.2d 1270 (1995) (emphasis in
original).
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The doctrine “began its useful life as a tool to assist courts in
determining the intent of legislative bodies when interpreting statutes and
codes.” Cummins v. Lewis County, 156 Wn.2d 844, 863, 133 P.3d 458
(2006) (Chambers, J. concurring). If a court determined that the
Legislature “intended to protect certain individuals or a class of
individuals to which the plaintiff belonged,” a duty to that plaintiff
attached. Id at 864.

The public duty doctrine analysis is not triggered simply because
the defendant happens to be a public entity. /d. It is not an immunity:
“The public duty doctrine does not serve to bar a suit in negligence against
a government entity.” Cummins, 156 Wn.2d at 853. Rather, it is an
analytical tool designed to determine if a traditional tort duty of care, the
threshold determination in a negligence action, is owed. Babcock v.
Mason County Fire Dist. No. 6, 144 Wn.2d 774, 784-85, 30 P.3d 1261
(2001).'

The public duty doctrine simply reminds us that a public

entity—like any other defendant—is liable for negligence

only if it has a statutory or common law duty of care. And

its “exceptions” indicate when a statutory or common law

duty exists. The question whether an exception to the

public duty doctrine applies is thus another way of asking
whether the State had a duty to the plaintiff.

'8 A court must determine if the government owed a specific duty to a particular
individual, the breach of which is actionable, or merely a duty to the “nebulous public,”
the breach of which is not actionable. Osborn v. Mason County, 157 Wn.2d 18, 27, 134
P.3d 197 (2006).
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Osborn, 157 Wn.2d at 27-28 (internal quotations omitted).

2) This Case Does Not Implicate the Public Duty Doctrine

Washburn’s claims in this case are based on common law
negligence—the City’s negligent acts and omissions occurring at
Roznowski’s residence. The claims are based on a failure to act with
reasonable care during the service of a protection order. See, e.g., Keller
v. City of Spokane, 146 Wn.2d 237, 243, 44 P.3d 845 (2002) (“The
municipality, as an individual, is held to a general duty of care, that of a
‘reasonable person under the circumstances.’”).

The trial court here was correct that the public duty doctrine is
inapplicable when the duty of the government is based on the actions of its
officials; that court properly instructed the jury on the City’s duty in
Instruction Number 12."° The public duty doctrine analysis only applies
when an individual brings a cause of action against law enforcement
officials for failure to act; “if the officers do act, they have a duty to act

with reasonable care,” and the public duty doctrine does not bar claims for

' The jury was properly instructed there: “A city police department has a duty
to exercise ordinary care in the service and enforcement of court orders.” CP 2179. The
jury found the City negligent in accordance with that duty. CP 728. Ample testimony by
declaration, deposition, or at trial from Karil Klingbeil, the former director of the
Harborview Sexual Assault Center, former Bellevue Police Chief Donald Van Blaricom,
former Seattle Police Chief Norman Stamper, and Dr. Ann Ganley established the City’s
breach of its duty that resulted in Roznowski’s death. This Court need go no further in its
analysis.
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negligence.”® Coffel v. Clallam County, 47 Wn. App. 397, 403-04, 735
P.2d 686, review denied, 108 Wn.2d 1014 (1987) (emphasis added). The
voluntary assumption of a duty through affirmative conduct gives rise to
liability if the actor does not use reasonable care. See Restatement
(Second) of Torts § 323; Sado v. City of Spokane, 22 Wn. App. 298, 301,
588 P.2d 1231, review denied, 92 Wn.2d 1005 (1979); Brown wv.

MacPherson’s, Inc., 86 Wn.2d 293, 299, 545 P.2d 13 (1975).2!

2 The difference between a failure to act (nonfeasance) and a negligent

omission (misfeasance) is aptly described by Justice Cardozo in the landmark opinion of
H.R. Moch Co. v. Rensselaer Water Co., 247 N.Y. 160, 159 N.E. 896 (1928).

It is ancient learning that one who assumes to act, even though
gratuitously, may thereby become subject to the duty of acting
carefully, if he acts at all. ... The hand once set to a task may not
always be withdrawn with impunity though liability would fail if it had
never been applied at all. A time-honored formula often phrases the
distinction as one between misfeasance and nonfeasance. ... If
conduct has gone forward to such a stage that in action would
commonly result, not negatively merely in withholding a benefit, but
positively or actively in working an injury, there exists a relation out of
which arises a duty to go forward. So the surgeon who operates
without pay is liable, though his negligence is in the omission to
sterilize his instruments; the engineer, though his fault is in the failure
to shut off steam; the maker of automobiles, at the suit of someone
other than the buyer, though his negligence is merely in inadequate
inspection. The query always is whether the putative wrongdoer has
advanced to such a point as to have launched a force or instrument of
harm, or has stopped where inaction is at most a refusal to become an
instrument for good.

ld. at 167-69 (citations and quotations omitted).

2! The City contends that Washburn is raising this issue for the first time on
appeal. Br. of Appellant at 37. This is untrue. The issue was squarely raised in

plaintiff’s trial brief. CP 637-38.
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Thus, while a general claim for failure to provide adequate police
services (nonfeasance) might arguably be the proper subject of a challenge
under the “public duty doctrine,” claims arising from the negligent actions
of police officers (misfeasance or malfeasance) do not implicate the public
duty doctrine and are not properly analyzed under its framework. See
Coffel, 47 Wn. App. at 403; see also, Osborn, 157 Wn.2d at 27. An
individual has a duty to act with reasonable care when he or she does act,
and this remains true without regard to the actor’s status as a public
employee. Cases involving active negligence, or misfeasance, do not
implicate the public duty doctrine; exceptions to the public duty doctrine
are not even relevant.

In Coffel, for example, a number of local police officers and
sheriff’s deputies responded to two different break-ins at the plaintiffs’
place of business (both resulting from an ownership dispute). The day
after the first break-in, the responding deputy told the plaintiff that the
matter was “strictly a civil case, and that he ‘didn’t want to hear any more
about it.”” 47 Wn. App. at 399. That evening, other officers responded to
a second call and found that the perpetrator had returned and was
destroying the premises. /d. Those officers “took no action to prevent the
destruction” and, instead, told the property owners they had to leave. Id.

at 399-400. In reversing summary judgment as to those officers and
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Clallam County, the appellate court rejected the suggestion that the public
duty doctrine applied to the claims against them:

The doctrine provides only that an individual has no cause

of action against law enforcement officials for failure to

act. Certainly if the officers do act, they have a duty to act

with reasonable care.
Id. at 403.

In this Court’s recent decision in Robb v. City of Seattle, 159 Wn.
App. 133, 245 P.3d 242 (2010), a case for which the City has no real
answer (br. of appellant at 38-43), the Court held that the City was liable
for the shotgun slaying of Michael Robb at the hands of Samson Berhe, a
man with a history of serious mental health problems. Berhe had twice
been taken to Harborview Hospital for mental evaluations due to “erratic
and destructive behavior.”  When Berhe again exhibited bizarre,
aggressive behaviors, Seattle Police officers were repeatedly called by
Berhe’s parents and neighbors or advised by other law enforcement
agencies of Berhe’s conduct. After reports of Berhe’s involvement in a
burglary, two Seattle officers located Berhe and his confederate, and
stopped them on suspicion of burglary. From that stop and prior events,
the officers should have known Berhe was armed with a shotgun. Berhe

finally shot Michael Robb about two hours later at a location near Berhe’s

home. Id at 137-38.
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The trial court denied the City’s motion for summary judgment on
the basis of the public duty doctrine, even though none of the exceptions
to the public duty doctrine applied. This Court affirmed, citing Parrilla v.
King County, 138 Wn. App. 427, 157 P.3d 879 (2007), a case based on §
302B of the Restatement (Second) of Torts in which a Metro bus driver
left a bus running with keys in the ignition and the bus was seized by an
occupant high on PCP. This Court reasoned that this was an affirmative
acts, outside the scope of the public duty doctrine after Coffel. Citing
Coffel and § 302B the Court noted that if the officers do act, they have a
“duty to act with reasonable care. Robb, 159 Wn. App. at 146-47.

The City seems to argue that Kim’s conduct was not foreseeable as
the basis for distinguishing Robb and Parrilla. Br. of Appellant at 37-46.
Of course, such foreseeability is a question of fact, M. H. v. Corporation
of the Catholic Archbishop of Seattle,  Wn. App. _, 252 P.3d 914,
919 (2011). Ample testimony documented that Kim’s conduct was
foreseeable given his past behavior. Dr. Ann Ganley succinctly noted that
“prevention of domestic violence is murder prevention.” RP (Ganley): 45.
See also, CP 419, 429. Even the City’s expert, Sergeant Ovens, testified
that if an officer failed to enforce an anti-harassment order, someone could

get killed. RP (Ovens): 69.
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In sum, like Robb and Coffel, this is an affirmative acts case. The
City’s officers undertook service on Kim. In undertaking such service,
they acted negligently; they were oblivious to their obligation to enforce
the court’s harassment prevention order in no small part because they had
not read it. That negligence resulted in Roznowski’s tragic, and avoidable,
death, as the jury concluded. The public duty doctrine simply did not
apply here.

3) Even if the Public Duty Doctrine Applies Here, the
Exceptions to that Doctrine Control

Even if the public duty doctrine were to apply in this case, there
are at least four exceptions to the public duty doctrine: (1) legislative
intent, (2) failure to enforce, (3) special relationship, and (4) rescue
doctrine. Bailey v. Town of Forks, 108 Wn.2d 262, 268, 737 P.2d 1257
(1987). These exceptions have “virtually consumed the rule,” id. at 267.
The “public duty doctrine” does not apply if any of the four “exceptions”
are in play. The first three of those exceptions apply here.

(a) Failure to Enforce Exception

The City argues in its brief at 27-31 that the failure to enforce
exception to the public duty doctrine does not apply. It is wrong. That
exception applies where “governmental agents responsible for enforcing

statutory requirements possess actual knowledge of a statutory violation”
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and “fail to take corrective action despite a statutory duty to do so[.]”
Bailey, 108 Wn.2d at 268; Campbell v. City of Bellevue, 85 Wn.2d 1, 13,
530 P.2d 234 (1975).% The classic case is Bailey. There, a police officer
knew the driver of a vehicle was drunk, but failed to arrest him. The
officer is not required to realize a crime is being committed to trigger
liability; “knowledge of facts constituting the statutory violation, rather
fhan knowledge of the statutory violation itself, is all that is required.”
Coffel, 58 Wn. App. at 523.

This exception to the public duty doctrine has been applied in the
context of RCW 10.99. Donaldson v. City of Seattle, 65 Wn. App. 661,
831 P.2d 1098 (1992), review dismissed, 120 Wn.2d 1031 (1993);
Rodriguez v. Perez, 99 Wn. App. 439, 994 P.2d 874, review denied, 141
Wn.2d 1020 (2000). In Roy v. City of Everett, 118 Wn.2d 352, 823 P.2d
1084 (1992), the Supreme Court declined to apply the immunity afforded

police officers for good faith enforcement of RCW 10.99.070. The Court

2 The public duty doctrine was first discussed in Washington in Campbell.
There, a city inspector failed to disconnect a nonconforming lighting system running
under a local stream, a failure which later resulted in the electrocution of the plaintiff
downstream. 85 Wn.2d at 2-6. On appeal, Bellevue argued that its enactment of
“electrical safety regulations and provisions for inspection and enforcement” gave rise
only to a “broad general responsibility to the public at large rather than to individual
members of the public.” Id at 9. Our Supreme Court applied the public duty doctrine as
developed in New York cases, but it went on to hold that liability would be imposed
“Where a relationship exists or has developed between an injured plaintiff and agents of
the municipality creating a duty to perform a mandated act for the benefit of particular
persons or class of persons.” [Id. at 10 (emphasis added). The Campbel! court affirmed
liability as to the city, noting that the Bellevue inspector had knowledge of this particular
nonconforming wiring system and the danger it posed to nearby residents. Id. at 13.
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held that the plaintiffs stated a cause of action for a year-long failure of the
Everett Police Department to enforce the law and to protect the plaintiff
and her daughter from their abuser’s “reign of terror,” where the officers
knew of the abuser’s conduct. 118 Wn.2d at 354.

The City’s core argument is that Officer Hensing was entitled to
ignore the terms of the court’s harassment prevention order.”> Indeed, he
was entitled to choose to not even read it. Officer Hensing must be held to
know the contents of the very papers he was serving on Kim. Had he
merely read them and the accompanying information sheet intended for
law enforcement officers, he would have known Kim had no business
being within 500 feet of Roznowski’s home or anywhere near her. Kim
was in violation of the court’s order when Hensing saw him at
Roznowski’s residence. RP (Van Blaricom 12/13/10): 30.

The duty of police officers with respect to an anti-harassment order

under RCW 10.14 is clear.’* The officers must serve the order, RCW

# As noted supra, the City does not favor the Court with the language of the
order.

** Hensing’s duty under RCW 10.99 is equally unambiguous. “The primary
duty of peace officers, when responding to a domestic violence situation, is to enforce the
laws allegedly violated and to protect the complaining party.” RCW 10.99.030(5). More
specifically:

A peace officer in this state shall enforce an order issued by any court
in this state restricting a defendant’s ability to have contact with a
victim by arresting and taking the defendant into custody, pending
release on bail, personal recognizance, or court order, when the officer
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10.14.100(2), and cause the order to be entered in the law enforcement
criminal intelligence data base. RCW 10.14.110(1). Violation of the
order is a gross misdemeanor, RCW 10.14.170, for which the harasser can
be arrested. RCW 10.14.120. See generally, Trummel v. Mitchell, 156
Wn.2d 653, 131 P.3d 305 (2006) (court partially upholds anti-harassment
order by administrator of senior housing facility against resident);
Emmerson v. Weilep, 126 Wn. App. 930, 110 P.3d 214, review denied,
155 Wn.2d 1026 (2005) (harassment of City code enforcement officer);
Ledgerwood v. Lansdowne, 120 Wn. App. 414, 85 P.3d 950 (2004)
(landowner harassment of cattle rancher).

As the plaintiffs’ witnesses repeatedly testified, an order under
RCW 10.14 is a form of DV order; RCW 10.14 does not create a “second
class” order. RP (Van Blaricom 12/9/10): 17-18; RP (Van Blaricom
12/13/10): 36, 43-47; RP (Stamper): 60-61. It was a court order. Hensing
knew that its violation subjected Kim to arrest and he had to enforce it.
RP (Hensing): 83-84. Officer Hensing was obliged to enforce it when
Kim violated it in his presence. RCW 10.31.100(8). His failure to enforce

the order resulted in Kim’s return to Roznowski’s home and her death.

has probable cause to believe that the defendant has violated the terms
of that order.

RCW 10.99.055.

Brief of Respondents - 30



The trial court here properly rejected the City’s fixation on the
mandatory arrest feature of RCW 10.99, as opposed to the discretionary
arrest feature of RCW 10.14 for violation of an harassment prevention
order. Orders under RCW 10.14 are not a second class of court orders to
be ignored by the police:

While Officer Hensing may not have been statutorily

obligated to arrest Kim for Kim’s violation of the Order of

Protection after he was served in Roznowski’s home, this

does not lead to the conclusion that Hensing had no duty to

enforce the Order of Protection. On the contrary, it is

axiomatic that police have a duty to enforce court orders.

Court orders would be meaningless if the police were free

to treat them as optional.

CP 23 (Court’s bold).

Despite his duty under the law, Officer Hensing left Roznowski’s
home knowing that Kim remained in the residence in violation of the
terms of the order that he had just been served.

In sum, this is not like the cases where the enforcement officer
lacked knowledge of a statutory violation, Halleran v. Nu West, Inc., 123
Wn. App. 701, 98 P.3d 52 (2004), review denied, 154 Wn.2d 1005 (2005)
or general violations of law were at stake, McKasson v. State, 55 Wn.
App. 18, 776 P.2d 971, review denied, 113 Wn.2d 1026 (1989). Here, a

specific court order, a clear and mandatory directive, was present. The

failure to enforce exception applies.
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(b) Legislative Intent Exception

The City contends that the legislative intent exception does not

apply because RCW 10.14 does not specifically mention a duty to

guarantee harassment victims’ safety. Br. of Appellant at 31-33. This is

inconsistent with its own earlier acknowledgement at 31 that Roznowski

“is in the class RCW 10.14 intends to protect.” The trial court understood

that Roznowski was the intended beneficiary of RCW 10.14.

In this case, Officer Hensing knew he was serving a
court order that prohibited Kim from having contact with
Roznowski and that prohibited Kim from being within 500
feet of Roznowski’s home. He knew that the order was for
Roznowski’s personal protection—not for the protection of
the public at large. Roznowski clearly was within the class
of persons that Chapter 10.14 RCW was intended to
protect, and that this particular order was intended to
protect. Officer Hensing knew that Kim was in violation of
the Order of Protection because he served Kim with the
Order in Roznowski’s home. Yet Officer Hensing walked
away, leaving Kim in ongoing violation of the Order.
Officer Hensing also knew (or should have known) that
Roznowski had alleged under oath that Kim was capable of
violence. While Officer Hensing may not have had a duty
to arrest Kim, he nonetheless had a duty to enforce the
court order and to make sure that Kim left Roznowski’s

home.

CP 24 (Court’s bold).

The public duty doctrine does not apply where the Legislature has

evidenced a clear intent to protect a particular class of persons. Halvorson

v. Dahl, 89 Wn.2d 673, 676, 574 P.2d 1190 (1978).
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“legislative intent” exception applies, a member of the identified class
may bring a tort action against the governmental entity for its violation of

the statute.?’

An actionable duty will be imposed based on the text of a
municipal code, statute, or ordinance “if that code by its terms evidences a
clear intent to identify and protect a particular and circumscribed class of
persons.” Halvorson, 89 Wn.2d at 676. Citing the text of the Seattle
Housing code, the Halvorson court confirmed that Seattle had an
actionable duty, running to “building occupants,” that derived from the
local fire codes. Id. at 677.

The legislative intent exception has been addressed in a variety of
cases involving the statutory duty to investigate and handle reports of
child abuse or neglect. Beginning with Lesley v. Dep’t of Social & Health
Services, 83 Wn. App. 263, 921 P.2d 1066 (1996), review denied, 131
Wn.2d 1026 (1997), Washington courts have recognized that children

harmed by the government’s failure to protect them from abuse state a

cause of action based on RCW 26.44. The courts even recognize a duty

» This exception was well articulated by the Donaldson court:

It is well established that a statute which creates a governmental duty to
protect particular individuals can be the basis for a negligence action
where the statute is violated and the injured party was one of the
persons designed to be protected. If the legislation evidences a clear
intent to identify a particular and circumscribed class of persons, such
persons may bring an action in tort for violation of the statute.

65 Wn. App. at 667-68.
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based on that statute to parents wrongfully accused of child abuse. Tyner
v. Dep’t of Soc. & Health Services, 141 Wn.2d 68, 1 P.3d 1148 (2000).
But our Supreme Court in its recent decisions has carefully adhered to the
statutory language of RCW 26.44 in addressing duty. See, e.g., Sheikh v.
Choe, 156 Wn.2d 441, 128 P.3d 574 (2006) (State owed no duty to
victims of 2 children subject to dependency orders); Beggs v. Dep 't of Soc.
& Health Servs., 171 Wn.2d 69, 247 P.3d 421 (2011) (cause of action
stated under RCW 26.44 against physicians who failed to report child
abuse/neglect not precluded by medical malpractice statute, RCW 7.70).
The duty owed by the government is circumscribed by the specific
language of the statutes at issue.

As it pertains to this case, the Legislature has expressed a clear
intent to protect victims of domestic violence and harassment. Roznowski
was a victim of domestic violence and harassment, and she was certainly
within the class of persons the Legislature intended to protect when
enacting RCW 10.14.

In arguing that RCW 10.99, dealing with domestic violence, was
not applicable, the City put that statute at issue in this case. The City
obtained jury instructions on RCW 10.99, CP 2183-84, consistent with its
requested instructions. CP 1978-80. RCW 10.99 was substantially

amended in 1984 to provide for no-contact orders in instances where
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persons living in the same household engaged in violent conduct. RCW
10.99.010 expressed the intent of the Legislature in enacting such
legislation. See Appendix. The Legislature even took the unusual step of
providing for mandatory arrests where domestic violence was present.
RCW 10.99.055.® This legislation was highly controversial as the
legislative history materials form the Archives of the Office of the
Secretary of State document. See Appendix E.?’

In 1987, the Legislature provided a civil remedy for harassment,
authorizing an initial ex parte order of protection where a party
demonstrated reasonable proof of unlawful harassment of that party by the
respondent and that great or irreparable harm would result to the petitioner
where the temporary order was not granted. RCW 10.14.080(1). See also,
Appendix F. A respondent was entitled to a hearing on a more permanent
order where the petitioner bore the burden of proving harassment by a
preponderance of the evidence. RCW 10.14.080(3). Harassment was
defined in RCW 10.14.020(1) as “a knowing and willful course of conduct

directed at a specific person which seriously alarms, annoys, harasses, or

% The trial court instructed the jury on DV orders in Instruction Numbers 16-

17. CP2183-84.

" In this case, Roznowski may have qualified for an order under RCW 10.99
because she and Kim were in a domestic relationship. RCW 10.99.020(3-4, 8). But
RCW 10.14.130 precludes issuance of a no-contact order under RCW 10.14 if RCW
10.99 applies.
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is detrimental to such person, and which serves or legitimate or lawful
purpose.” The activities of the harasser cannot be isolated events but must
be a pattern of behavior over time. RCW 10.14.020(2); RCW 10.14.030.
The legislative intent to protect harassment victims was unequivocal.
RCW 10.14.010. See Appendix.

Violation of that order subjects the harasser to contempt penalties,
RCW 10.14.120, and arrest for gross misdemeanor. RCW 10.14.170.%®
Police officers have express authority to effectuate a warrantless arrest of
a violator of an harassment prevention order. RCW 10.31.100(8).

RCW 10.14 was intended to benefit Roznowski personally as a
prospective victim of domestic violence and/or harassment by Kim. The
City wants to argue that anti-harassment orders are somehow less
“important” than DV orders, although issued by a court, and a tolerance
policy toward harassment is justifiable. It is wrong. For purposes of the
duty analysis,”® the City’s attempt to draw a distinction between the two
statutory schemes because of the mandatory arrest feature of RCW 10.99

is unavailing. Both statutes were meant to be properly implemented by the

*  This discussion is entirely consistent with the trial court’s Instructions

Numbers 14-15. CP 2181-82.

¥ Throughout its brief, the City attempts to assert that its officers did not
breach the “standard of care” for police officers serving and enforcing anti-harassment
orders. But this is not so much a duty issue, a question of law for the court, as it is a jury
issue. The jury resolved that issue against the City.
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City’s police, for Roznowski’s benefit. She was clearly in the class of
persons for whom the statutes applied.

The City’s contention that an harassment prevention order is a
second class court order that need not be enforced is inconsistent with the
purpose of the anti-harassment statute expressed in RCW 10.14.010, and
the legislative history of the enactment.’® It further defies common sense
to believe that the Legislature, that expressed its intent in RCW 10.14.010
to treat harassment protection as “an important governmental objective”
and to “prevent all further unwanted contact between the victim and the
[harasser]” somehow intended that officers could be as cavalier about
serving and enforcing harassment prevention orders as were Federal
Way’s here. Harassment victims like Roznowski were clearly intended to
be protected by the statute.

RCW 10.14 was designed to maximize the protection to the victim,
ensure enforcement of the laws, and prevent “all further unwanted contact

between the victim and the perpetrator.” Given this statutory scheme, the

30 A criminal anti-harassment was enacted by the Legislature in 1985. Chap.
288, Laws of 1985. That law is codified in RCW 9A.46. After an incident in the Alki
neighborhood of West Seattle in September, 1986 in which Eia Sundby was stalked,
harassed, and later stabbed to death by a former Metro bus driver, (see Tab Melton, Tad
Shannon, New charge due in murder; weapon found, W. Seattle Herald, Sept. 18, 1986;
Tab Melton, New charge filed in Beach Drive killing, W. Seattle Herald, Sept. 25, 1986;
Tad Shannon, Parents Friends seek answers in killing, W. Seattle Herald, Oct. 9, 1985;
Tad Shannon, Harassment, W. Seattle Herald, November 13, 1985), civil anti-
harassment legislation later codified in RCW 10.14 was introduced and enacted. Chap.
280, Laws of 1987.
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Legislature intended to impose a duty on law enforcement (and others) to
protect victims of harassment. Just as domestic violence is not subject to
the public duty doctrine, Roy, 118 Wn.2d at 358; Donaldson, 65 Wn. App.
at 666-68 (legislature’s intent to protect victims of domestic violence is
clear; “public duty doctrine” does not bar negligence claims by victims of
domestic violence), the public duty exception for legislative intent applies
to harassment victims like Roznowski.

(©) Special Relationship Exception

The City argues in its brief at 33-36 that the special relationship
exception does not apply,”! but it only discusses one aspect of that
exception. A duty of care arises where the government defendant and the
plaintiff have a special relationship that sets the plaintiff apart from the
public in general. Babcock, 144 Wn.2d at 786. See also, Restatement
(Second) of Torts § 315. A sufficient relationship exists wherever (1)
there is direct contact between the public official and the injured plaintiff

which sets the latter apart from the general public, (2) there are assurances

31 Contrary to its argument in the Statement of the Case, br. of appellant at 10
n.5, the special relationship argument has not been abandoned.
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given,” and (3) the contact gives rise to justifiable reliance on the part of
the plaintiff. Beal for Martinez v. City of Seattle, 134 Wn.2d 769, 785,
954 P.2d 237 (1998). “As to the second element, the assurances need not
always be specifically averred, as some relationships carry the implicit
character of assurance.” Chambers-Castanes v. King County, 100 Wn.2d
275, 286, 669 P.2d 451 (1983). In rejecting a public duty doctrine
defense, this Court stated in Munich v. Skagit Emergency Communications
Center, 161 Wn. App. 116, 250 P.3d 491 (2011), that the assurance need
not be false or inaccurate. A representation by the 911 operator there to
the victim that a deputy was “en route” to him was a sufficient assurance
to meet the special relationship exception.*®

This special relationship exception has been explored in a number
of cases involving 911 calls. In Chambers-Castanes, the first of those
cases, our Supreme Court determined there was privity between a caller to
the 911 operator and King County where there the call involved assaults in
progress and the operator assured one of the victims that police officers

would be there shortly. The victims relied on the assurances.

2 Whether statements made by 911 operator to victim of beating and rape

constituted express assurance is a question of fact. Noakes v. City of Seattle, 77 Wn.
App. 694, 699-700, 895 P.2d 842, review denied, 127 Wn.2d 1021 (1995).

¥ 1t is noteworthy that this Court in Munich distinguished Vergeson v. Kitsap

County, 145 Wn. App. 526, 186 P.3d 1140 (2008), the Division II case upon which the
City so heavily relies. Br. of Appellant at 30, 33.

Brief of Respondents - 39



Subsequently in Beal, a victim of domestic violence was murdered
by her estranged husband when she went to his apartment to get some of
her family’s belongings. Beal, 134 Wn.2d at 773.>* Prior to the shooting,
the victim had dialed 911, told the operator that her husband was next
door, and that he would not let her get her property out of his apartment.
Id. In response, the operator told her that “we’re going to send somebody
there” and “we’ll get the police over there for you okay?” Id. at 774. A
few minutes later, while the victim was waiting for the police to arrive, her
estranged husband shot and killed her. /d. In rejecting Seattle’s argument
that the public duty doctrine barred the claim, our Supreme Court held that
the dispatcher’s statement (“we’re going to send somebody there™) created
a special relationship and created a duty to provide police services to the
victim. Id. at 785-86.

In Bratton v. Welp, 145 Wn.2d 572, 39 P.3d 959 (2002), the
Supreme Court filed a per curiam opinion reversing a Court of Appeals
decision that reversed a trial court that had refused to dismiss a negligence
claim based on the public duty doctrine. There, an assault on the
plaintiff’s sister and threats to the plaintiff by her mother’s neighbor were

reported to a 911 operator. The police assured the plaintiff that the

** Lacking any ability to distinguish the Court’s holding in Beal, the City resorts
to the cheap trick of citing a dissent authored by appellate counsel for the City when he
was a Supreme Court justice. Apparently, the City is not aware that a dissent is not
precedent for its misguided position here.
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neighbor “would be arrested the next time he caused an assurance.” Id. at
575. In a subsequent altercation with the neighbor, the family called 911
three times. The neighbor shot the plaintiff three times. The Court noted
that privity must be broadly construed: “in cases based on failure by the
police to timely respond to requests for assistance, it refers to the
relationship between the public entity and a reasonably foreseeable
plaintiff.” Id. at 577. The Court also held that assurances made to another
person that police would be dispatched were sufficient. Id.

By contrast, in Harvey v. County of Snohomish, 157 Wn.2d 33, 134
P.3d 216 (2006), this Court noted the facts in Chambers-Castanes, Beal,
and Bratton, but held that no duty was owed where calls were made to the
County’s 911 operator regarding a man who attacked the plaintiff claiming
he was on a mission from God. About 15 minutes elapsed between the
initial call and the man’s shooting rampage in which he shot the plaintiff
six times. The Court carefully scanned the record, holding that there was
no assurance made to the plaintiff by the operator who only offered factual
statements regarding the status of police activities.

See also, Torres v. City of Anacortes, 97 Wn. App. 64, 981 P.2d
891 (1999), review denied, 140 Wn.2d 1007 (2000) (court held that
response to a domestic violence victim by police with recommendation

that she seek a no-contact order and service or order was sufficient to
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establish privity, but not enough to create fact question on assurance;
question of fact arose as to assurance where police promised to forward
information to the prosecutor for a charging decision but failed to do so).

Like the victim in Beal, Roznowski contacted the police and
received assurances (both express and implied) that an officer would serve
the order and remove Kim from her home. The first assurances were
made by Officer Parker on April 30, 2008, and employee Gretchen Sund
later accepted the order (and the completed LEIS) and agreed to have them
served by the City’s Police Department. Roznowski’s emails confirm
these contacts and her reliance on the police. One email stated: “They
will actually stay here while he gets his stuff out.” Ex. 8. Another said:
“[O]nce served the temp order he’ll be escorted out and can’t call, visit,
come near here within 500 feet.” Ex. 9. Like the victim in Beal,
Roznowski was killed when the police failed to follow through and protect
her. Roznowski’s contacts with FWPD set her apart from the “nebulous
public,” and this relationship places Roznowski’s claims beyond the reach
of the public duty doctrine. Taylor v. Stevens County, 111 Wn.2d 159,
166, 759 P.2d 447 (1988); Babcock, 144 Wn.2d at 786.

A second type of “special relationship” case is present in
Washington where the government agency has a special relationship with

a third person who causes injury to the plaintiff. The public duty doctrine
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does not apply where “a special relation exists between the actor and the
third person which imposes a duty upon the actor to control the third
person’s conduct.” Restatement (Second) of Torts § 315. See Caulfield v.
Kitsap County, 108 Wn. App. 242, 29 P.3d 738 (2001) (county undertook
in-home care of MS patient and was liable when caregiver county
provided was negligent in providing care). There are numerous examples
of such a special relationship in case law. See, e.g., Petersen v. State, 100
Wn.2d 421, 426, 671 P.2d 230 (1983) (State had special relationship with
patient recently released from Western State Hospital);, Taggart v. State,
118 Wn.2d 195, 218 n.4, 822 P.2d 243 (1992) (supervised offender
assaulted plaintiff); Hertog, ex rel. S.A.H v. City of Seattle, 138 Wn.2d
265, 979 P.2d 400 (1999) (offender under supervision of city probation
officers and county pre-release counselors raped 6-year-old child); Joyce
v. Dep’t of Corrs., 155 Wn.2d 306, 119 P.3d 825 (2005) (offender under
DOC community supervision killed motorist while driving a stolen
vehicle); Gregoire v. City of Oak Harbor, 170 Wn.2d 628, 244 P.3d 924
(2010) (jail had duty to protect inmate).

In Estate of Jones v. State, 107 Wn. App. 510, 15 P.3d 180 (2000),
review denied, 145 Wn.2d 1025 (2002), this Court held that the State had a
duty to the murder victim of a juvenile offender who escaped from a group

care facility for juveniles. The juvenile offender had a history of parole
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violations that should have disqualified him from placement in a group
care facility. See also, Estate of Bordon ex rel. Anderson v. Dep’t of
Corrs., 122 Wn. App. 227, 95 P.3d 764 (2004), review denied, 154 Wn.2d
1003 (2005).

Here, the anti-harassment order specifically directed the City to
restrain Kim from coming into contact with Roznowski. The City had a
court-ordered responsibility with respect to Kim that takes the case within
the special relationship exception. Thus, where the City had an explicit
responsibility under the no-contact order issued by the court as to Kim to
separate him from Roznowski, but failed to do so, the public duty doctrine
is inapplicable. Either aspect of the special relationship exception applies
here.

(4)  The Trial Court Did Not Abuse Its Discretion as to the
Daughters’ Claims Where the Jury Found the City
Negligent and that Its Negligence Was the Proximate Cause
of Harm to the Daughters but Awarded No Damages

The City asserts that the trial court erred in granting the CR 59
motion of Roznowski’s daughters where the jury awarded no damages to
them. Br. of Appellant at 46-49. The City is wrong because the trial court
had discretion to award a new trial under the circumstances present here
and that court did not abuse its discretion, as its thoughtful order granting

a new trial attests. CP 2146-50.
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Washburn and Loh had a cause of action against the City of loss of
parental consortium. Washington law has long recognized such a cause of
action in tort. Ueland v. Reynolds Metals Co., 103 Wn.2d 131, 134-36,
691 P.2d 190 (1984). Ordinarily, this action is brought as part of the
wrongful death action. Kelley v. Centennial Contractors Enterprises, Inc.,
169 Wn.2d 381, 236 P.3d 197 (2010).

This Court reviews the order granting a new trial on an abuse of
discretion standard of review. “The granting of a new trial on grounds of
inadequate damages is peculiarly within the discretion of the trial court,”
and the Court’s decision will not be disturbed absent a “manifest abuse of
discretion.” Wooldridge v. Woolett, 96 Wn.2d 659, 668, 638 P.2d 566
(1981); RCW 4.76.030; CR 59(a)(7).* A much stronger showing of abuse
of discretion is required to set aside an order granting a new trial than an
order denying a new trial because the latter concludes the parties’ rights.
Palmer v. Jensen, 132 Wn.2d 193, 197, 937 P.2d 597 (1997).

The jury here found the City negligent and concluded that its
negligence was a proximate cause of Roznowski’s death. CP 728.>¢ The

jury awarded damages to Roznowski’s estate, but failed to award any

3> CR 59(a)(7) and RCW 4.76.030 are in the Appendix.
% In Instruction 18, CP 2185, the jury was specifically instructed that the loss of

Roznowski’s “love, care, companionship, and guidance” was compensable to the
daughters.
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damages whatsoever to Carola Washburn and Janet Loh, her two
surviving daughters. CP 729. The uncontroverted evidence at trial
showed that the daughters had exceptionally strong relationships with their
mother and that the loss of their mother’s love, care, and companionship,
and guidance has been overwhelming and incredibly difficult for both
Washburn and Loh. Where substantial evidence supported the jury’s
findings of negligence, proximate cause, and damages to Roznowski’s
estate, the jury’s finding of zero damages on the daughters’ claims was
reversible error.

Washburn and Loh presented ample evidence documenting the
strength of Roznowski’s relationship with her daughters through the
testimony of family friend Inga Grayson (RP (Grayson): 7, 8, 11, 14) and
daughters Janet Loh (RP (Loh 12/14): 8, 16, (12/15): 2) and Carola
Washburn (RP (Washburn): 6, 17, 22, 27). Similarly, there was ample
testimony documenting the devastation experienced by the daughters as a
consequence of their mother’s brutal murder. RP (Grayson): 53; RP (Loh
12/15): 24, 26; RP (Washburn): 47, 50-51. The City never challenged the
relationship at any point in the proceedings — not during opening
statement, cross-examination, or closing argument.

Our Supreme Court has found that a trial court abuses its discretion

if it denies a motion for a new trial where the verdict is plainly
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insufficient. Palmer, 132 Wn.2d at 198. In Palmer, a mother and son
were injured in a car accident. At the conclusion of the trial, the jury
awarded Palmer and her son $8,414.89 and $34 respectively in special
damages, but no general damages. After the jury returned its verdict,
Palmer moved for an additur or alternatively a new trial pursuant to CR
59(a), arguing the verdict was insufficient because it failed to include
general damages. The trial court denied the motion, and the Court of
Appeals affirmed, but the Supreme Court reversed and remanded for a
new trial on the issue of damages only. The Supreme Court held that “a
plaintiff who substantiates her pain and suffering with evidence is entitled
to general damages.” Id. at 201.

This same issue was addressed by the Court of Appeals in
Fahndrich v. Williams, 147 Wn. App. 302, 194 P.3d 1005 (2008). There,
the plaintiff was involved in two separate automobile accidents, and
brought suit against both drivers. The jury found for the plaintiff and
awarded special damages against both defendants, but the jury failed to
include any non-economic damages and entered “zero” on that portion of
the verdict form. The plaintiff moved for a new trial “because the jury
awarded only economic damages and no non-economic damages for her
pain and suffering.” Id at 305. Because the jury had entered “zero for

non-economic damages on its verdict form,” the court limited its review to
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the issue of “whether the evidence support[ed] the jury’s failure to award
non-economic damages.” Id. at 306-07. Observing that the plaintiff had
“presented extensive evidence of her pain and suffering” and that the
defendants “presented no evidence to contradict it,” the Court of Appeals
then remanded for a new trial on the limited issue of damages. /d. at 308-
09.

Numerous Washington cases have provided that a new trial is
necessary where the jury finds for the plaintiff, but then fails to make an
award for one or more categories of damages that are not subject to
dispute. See, e.g., Ide v. Stoltenow, 47 Wn.2d 847, 851, 289 P.2d 1007
(1955) (affirming trial court’s grant of new trial on damages where jury
awarded less than $500 in general damages to victim of automobile
collision); Krivanek v. Fibreboard Corp., 72 Wn. App. 632, 636-37, 865
P.2d 527 (1993), review denied, 124 Wn.2d 1005 (1994) (reversing trial
court and remanding for new trial on damages where jury’s award failed to
include adequate compensation for economic loss to surviving spouse of
deceased).

The City ignores the foregoing authorities and the trial court’s
decision, arguing instead that the issue is one of segregation of harm. The
City simply neglects to perceive that the loss of parental consortium here,

for which there was ample evidence, is a distinct basis for recovery of
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general damages by Washburn and Loh. All of the City’s speculation in
its brief at 48-49 notwithstanding,’’ it was found to be negligent by the
Jjury. For such negligence, Roznowski’s daughters were entitled to recover
damages for loss of parental consortium based upon the evidence they
adduced at trial regarding their relationship with their mother. The trial
court was entirely correct in concluding that the jury failed to address such
damages.

In sum, the trial court’s decision is amply supported in the case
law; that court did not abuse its discretion, and its decision should be
affirmed.

F. CONCLUSION

The City owed Roznowski a duty of care, but breached that duty
by the cavalier attitude of its police officers toward a harassment victim.
The City’s officers were ill-trained on harassment and acted negligently in
failing to properly protect Roznowski from Kim. Hensing had not read
Roznowski’s petition, the court order, or the LEIS designed to afford
Roznowski protection. As this is a case involving the City’s failure to take
affirmative steps, the public duty doctrine is inapplicable for the reasons

this Court articulated in Robb and Coffel. Even if the doctrine applies, its

7 The City also seems to complain about the jury verdict form. Br. of

Appellant at 49. It has not assigned error to that verdict form, waiving its belated
assertion of error in connection with it.
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many exceptions control. The public duty doctrine afforded the City no
immunity for its negligent and often callous behavior toward an
harassment victim.

The trial court properly instructed on the law of negligence and the
jury correctly returned a verdict for the Estate. The jury, however, erred in
awarding no damages to Roznowski’s daughters when it ruled the City
was negligent and such negligence was the proximate cause of harm to the
daughters.

This Court should affirm the judgment on the verdict of the jury
and the trial court’s decision to allow a new trial to the daughters on
damages. Costs on appeal should be awarded to Washburn.

DATED this gli'[‘ day of July, 2011.

Rﬁ;bectfully submitted,

Philip A. Talﬂladge WS&’\%W
Talmadge/Fitzpatrick

18010 Southcenter Parkway

Tukwila, WA 98188
(206) 574-6661

John R. Connelly, Jr., WSBA #12183
Nathan P. Roberts, WSBA #40457
Connelly Law Offices

2301 North 30™ Street

Tacoma, WA 98403

(253) 593-5100

Attorneys for Respondents
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APPENDIX



CR 59(a)(7):

On the motion of the party aggrieved, a verdict may be
vacated and a new trial granted to all or any of the parties,
and on all issues, or on some of the issues when such issues
are clearly and fairly separable and distinct, ... Such
motion may be granted for any one of the following causes
materially affecting the substantial rights of such parties:

* %k %

(5) Damages so excessive or inadequate as unmistakably
to indicate that the verdict must have been the result of
passion or prejudice;

* %k

(7) That there is no evidence or reasonable inference from
the evidence to justify the verdict or the decision, or that it
is contrary to law;

* % %

(9) That substantial justice has not been done.

RCW 4.76.030:

If the trial court shall, upon a motion for new trial, find the
damages awarded by a jury to be so excessive or inadequate as
unmistakably to indicate that the amount thereof must have been
the result of passion or prejudice, the trial court may order a new
trial or may enter an order providing for a new trial unless the
party adversely affected shall consent to a reduction or increase of
such verdict, and if such party shall file such consent and the
opposite party shall thereafter appeal from the judgment entered,
the party who shall have filed such consent shall not be bound
thereby, but upon such appeal the court of appeals or the supreme
court shall, without the necessity of a formal cross-appeal, review
de novo the action of the trial court in requiring such reduction or
increase, and there shall be a presumption that the amount of



damages awarded by the verdict of the jury was correct and such
amount shall prevail, unless the court of appeals or the supreme
court shall find from the record that the damages awarded in such
verdict by the jury were so excessive or so inadequate as
unmistakably to indicate that the amount of the verdict must have
been the result of passion or prejudice.

RCW 10.14.010:

The legislature finds that serious, personal harassment
through repeated invasions of a person’s privacy by acts
and words showing a pattern of harassment designed to
coerce, intimidate, or humiliate the victim is increasing.
The legislature further finds that the prevention of such
harassment is an important governmental objective. This
chapter is intended to provide victims with a speedy and
inexpensive method of obtaining civil antiharassment
protection orders preventing all further unwanted contact
between the victim and the perpetrator.

RCW 10.99.010:

The purpose of this chapter is to recognize the
importance of domestic violence as a serious crime against
society and to assure the victim of domestic violence the
maximum protection from abuse which the law and those
who enforce the law can provide. The Legislature finds
that the existing criminal statutes are adequate to provide
protection for victims of domestic violence. However,
previous societal attitudes have been reflected in policies
and practices of law enforcement agencies and prosecutors
which have resulted in differing treatment of crimes
occurring between cohabitants and of the same crimes
occurring between strangers. Only recently has public
perception of the serious consequences of domestic
violence to society and to the victims led to the recognition
of the necessity for early intervention by law enforcement
agencies. It is the intent of the Legislature that the official
response to cases of domestic violence shall stress the



enforcement of the laws to protect the victim and shall
communicate the attitude that violent behavior is not
excused or tolerated. Furthermore, it is the intent of the
Legislature that criminal laws be enforced without regard to
whether the persons involved are or were married,
cohabiting, or involved in a relationship.
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TEMPORARY PROTECTION ORDER
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Petitioner

Ve, (TMORAH)
. -1 (Clerk’s action required)

Proe. kit oLof57 mﬁgﬁiﬁé&m&&-
Respondent DOB '

at the Reglonal Justice Center, 401 Fourth -
Avenue North, Room 3G, Keiit, WA 58032

WARNING TO THE RESPONDENT: Violation of the provisions of this order with actual
1 notlee of its terms is a criminal offense under chapter 10.14 RCW and will subject a violator to
| arrest, Willful dirobedience of the terms of this prder may aIso be contempt of court and subject
" yggo penalues under chapter 7.21 RCW. _ o ,

B No minors involved, ‘
7] Identification of minors (If dpplicable);

Miger's Nome . L Age |- Rece  |Sex
(Flrst Middle Imtml Last) . : -

_ I
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)

* Based Iupon the petition, testimony, and case record, iiw court finds that an emergency exists and that a
Temporary Order for Profection should be issued without-notice-tothe: respondem to avoid irreparnble
ha/rm IT ¥S THEREFORE ORDERED THAT:

. ﬂ ) Respondem is RESTRAINED fromh making any attempts to keep under surveillance [ | petitioner
[J any minors named in the table above, *

M Respondent is RESTRAINED from makmg any atlempts to contnct Mpennoner ] any mitnors
named in the table above,

ﬂ _ Respondent is RESTRAINED from emermg or bejng w1thm 6 OO FEET (distance)
of pefitioner's gmmdencc [] workplace [] other:

" [[] The address is confidential [_] Petitioner waives confidentiality of the nddress which is:

0 Othen

The Clerk of the Court shal} forward a copy of this drder, on or before the next judicial day, to the law

enforcement agency where petitioner Jives, which shall enter it in the computer-based eriminal

Intelligenco 3stam used by law enforcement jn this state to Jisggutstanding warrants,
J

"Petitioner lives within the city imils of

Petitioner lives outside clty limits, inthe county of /. .

SERVICE {

Petitioner shall arr ange to have respondent personal]y served with a copy of the patmon and thi
order, Ptitioner may choose to use the services of a legal process service, the law enforcement
agency having jurisdiction where the respendent resides, or an adult who is nota party to this case.
The server shall compleie and return to this court proof of sérvice,

The respondent is directed o appear and show cause why the cowrt should not enter an order effective
for one year or more, and why the court should not ordeg the relief requested by the petitioner or other’

" telief the court deems proper, which may include payment of costs,
Faflure to appear at the bearing or to otherwise respond will result in the court issuing an’ order for
‘protection-pursuant to RCW 10,14 effective for'as minimum of obe yepr from the date of the hearing, A’
copy of this Temporary Protection Order and Nolice of Hearing Has b/een filed with the Clerk of the -
Court. ' , .

This Tempor-ary Order for Protection jis effemve until fhe nex
the caption on page one, /
DATED @

JUDGB/CO\;f(r COMMISSION
Preseuted by - ) S acknowledge receipt of a copy of this Order
' ) 2ee
- Respondent - Date
TEMP PROT ORD/NTOF HIRG (HARASSMENT) 2002 - "+ s feibsw - PLA 000004

KNT UH-03,0200 (12/2005) CR 65(b), RCW 10.14.080(1), (3




FILED
OBMAY -1 PH [:]3

niE COURTY
‘UPEP!OR CQURT CLE -
KENT, WA A

INTHE ‘SUfER]OR COURT OF WASFINGTON FOR KING COUNTY

1.2

No. - D~ — 1N
BORBEL K . ,éaE/dM/s/:/ 08-2-1490%- FKNT
" Petilwner : PETITION FOR AN ’
: ORDER FOR PROTECTION - AH °
L K /M .
Respondent . . L (PTORAH)
o PETITIONER'S AFFIDAVIT
" 1.1 1am petiioning for an Order for Protection against Unlawﬁxl Harassment,

@ 1 am the yictim of unlawful harassment committed by the respondent, as descnbed Inthe *
statement Lelow.

[7] 1 am the parent or guardian of chil( ren) under age 18 and scek (o restrain a person 18 years or
over from comact vmh my child(ren) because contact is detrimental, as described In the statement

, be]ow
13 How do you know the responglent? , [] neighbor (exoren anl xoommate O .co-worker
[ex or eurrent Spouse ex or.current pariner./ girlfriend / [ casual
acquaintance -
(] relative: [J other: __. .

1.4 [ The harassment took placc i ng County ERc@ondem tives in King County.
" 1.5 1(or the child T am seeking to prolect) have be physlcelly or sexudlly assau]ted, lhreatened with
* physical harm, or stalked by the respondedit. No X4 Yes ‘
1.6 IﬁﬂNo children are involved. '
F11am ask@g for protection on behalf of the following children:
Child’s Name How Related to Resides
(First, Middle Initial, Last) Age | Race | Sex | Petitioner Respondent | With
W 0

kid

PII‘I‘ FOR ORD, FOR PROT {HARASSMENT) (PTORAII) Pnge lof3 .
- YH2:0200'19/2007) - RCW 10.14. 040 (Ch. 717 1. 2002 § ?) i
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1.1 the! court cases ot any other protecnon resiraining or no ~confact orders mvolvmg me, the ' o
respondent and the clu]d ren) are; . :

Case Number ’ Court Nnme {Supegior/Ristrict/Municipal) - Case Tille or Parties

1.8 My address for the purpos of receiving service of any legal papersls: 20/2. &4 353 £p Ll
- [EDELAL LAy WA G8623 . (NOTE: I you want to keep your residential

address confidential, 1ist an alternate address where you agree to accept any legal documents.

STATEMENT

Untawful haragsment means a knowing and willful course of conduct directed at a specific person which
seriously alarma, annoys, or harasses or is detrimental 1o such person and which serves no legltnnate ot
lawful purpose.

The course of conduct shall be such as would cause a reasonable person to suffer substantlal emotional ’
"distress and shall actually cause substantial emotional distress to the petitioner or when the cousse of
conduct is contact by a persons 18 years of ape or over that would cause a reasonable parent to fear for the
well-being of their chilld,

Course of conduct teans R pattern of conduct composed of n serfes of acls over period of time, how«:ver
short, evidencing a continuity of purpose, Course of conduct includes, in addition to any other form of
communication, contact, or conduct, the sending of en electronic communication, Constitutionally
protected activities are not included within the meaning-of course of condnet.

* Describe specific acts of harassment and their approximate dates,

Good Bxample: “On May 9, 2007, Terry called my honse 19 limes between 1:00 a.m, and 4:00 a.m.
saying that if I didr’t come outside to talk, } bad betiér have good fire Insurance.”

Bad Example: “Terry harassed me,”

The regpondent has committed acts of'unlnwfnl herassment as follows:

Most recent act of harassment and approximate date:

430 tmbas Arreekc By AL Kik pECHISE I [0V ED
LoD 75 cremy (/m,w  HE 13 /w/é:/zéﬂ T 6oy 7 QWS
THIS _LILE oF /H—M /fz.o,v-é /wr/«/ A BThel /oW b W
HLona THEFEVEE Aswmg@ﬁsc 2L &6 é?/é 6’/@&’- el

FENCE, T EApe ,Wﬁ KO TI8E ThHeF UL P To /‘70 =
2 YRS fPEO. ANoTHI/NG WARS DOXNE
" Prior act(s) of harassthent and approximate date:

/29 yeenn HTTAKS HGOT SmiE EyATECT, [ie Mo T
LOMMIT _WEEN YEle &&jwre ITENS__BND _Fasavie.
BELONE /I GS /N, ERplI. Spack. [ GHs 7 /"6?7/;/%”%94:‘

ON [IRLE T, Fol ek ONTIe PornE:. M DEbhérs e tey
ITALS PIND [ RELEATED 9N Geliod )G 4 17 [RaES
T/ /VE . . : (Continue on sep'lrate page 1f necessary.) % /f / &ﬁ/

. PEIFOR ORD FOR FROT (BARASSMENT) (PTORAH) - Page 70f 5. ™ .
o {TH2- 0200 (9/2007) -~ RCW 10.14%040 (Ch: 1]71 2002 §2) '

PLA 000006



1

STATEMENT: (Contmucd) ' .
PaoL KiK' 2E5) DENCE 18 27 3/ S/&z/%( A2y j@etwu
WAy BIT_ STmYS AT PETITIOVER. ‘s HomE 4 455
VI ChENT VERBAL | INSULTIA G G0 TBURSTS . HE A/
LES BN U8ES LHe i FREN M5 Ceip) TLALD, cOBLENIT Y
A AePLoX . FHHO BLanEs AeTiTIonEe FECHVSE /Ky
e ik ThElE . Ricen Ty NE ASKED_Ftia/e ¥ (A
Loreq ror 2000 lpen T Tl HiM T Shake SO
T N _GFForY Jo ohase  Aorhots TaaN 140 pok, Us.
HEBIS RS 0K TN AU /,emu:a HAND 43 TRYING Jo _ doTheT
B M For MONEY, Aet F CUnDREN DO NoF RiT
By LonNTReT Fme SERRS F IR THE 599E fd;/q{sw\/ Jh
FHIN & F‘a’}e Pﬁd?fé;c‘,rf’/@/\/ L
AT )@m M5 oU mucsr FRICH TENED ME, @
YE OFMNE_ L1058 Tp HiTri G r7E . HE tEFT /‘7>/ PhLE
25 FROMISED « gyThiss & AN L BECENV SD \)é’ufﬁﬁb ,
CRLLS Floty /w,u *fa/,w,mgj /ﬁw LOGES ExetP T Fex,
a,uef;pm.a
A 18 Lorspess. OF £y yaxma VIOLENLE  THITNESED
MLt PBERTI A & 15ty PEET SN I TUE PAST. [N S
LRESENT BIBTE SF_[14NP HE CAN Ems/z-q ARET BTE
L sy FE. PoE 7o 7. DERT._HEXEkANDSH et
FROM Ml STarid e TSmmll THAT FROM /111, H1S Ser
LRAP SENT froNE ,r:o,o P AXDT ps&ED 1T LT
ﬁfm»smm/ 7 /wy KIM'S DEBTE L THE PASE B

‘ (Conlmue on scparate page il necessary). .

| certify undcr pcnal(y of pérjury uudcr the laws of (he state of Washmgton that the
Iorcgomg 35 lrue and correct.

DATED 'C_iji'r// /d>¢’? .a{7_n )&%f . ~\9\‘/ast'1,ington.

Slgnaturc of Pelmoner
.. BETITION FOR ORDER FOR PROTECTION -
(972000} - RCW 16 50,030

Statement page _ of

PLA 000007



P RELIEF REQUESTED ' ' '

1

2.1 I request an Orde1 foxr Protection, following a hemng that will;

M RESTRAIN respondent from makmg any attempts to keep under surveillance B me
(] the child(ren) named in the table above,

™ RBSTRAIN respondent from making any atlémpls to contagt, except for maillng of court
" documents, ‘§§ me [T the child(veny named-In the table above.

%J» RESTRAIN respondent from entering or being within __ & 0 FEET (dxstam.e) of
my Efre.s:dence [} workplace [] other: ' :

' O OTHER: :

22 [ Trequest that the Otdex for Proteation REMAIN EFFECTIVE looger than one year
because respondent is like!y to resume acts of unlawiul harassiment against rhe if the order
_expires in n year..

23 [ Trequest that the respondent be ordered to pay the fees and costs of this action,
Emergency Temporary Order Until th.é Court Hearing:

2.4 '\\$\AN EMERGENCY BXISTS us described below and I'request a Temporary Ordér for
Protection granting the relief in paragraph 2.1 be Issued immediately, without nolice to the
respondent, .

List any #mmedlate and irrepagable. infyry, loss, or damage that would result before the respondent can
be-served and heard: '

{ certify undcr penalty of perJury under lhe Jam of the State of Washmgton that the foregoing is true
and correct,

DATED J// / 28 ' at J'Zé‘/&/ a . Washington.
%a’/}t@//%?ﬂ’?@»ﬁz?u(/
Pentioner
- PBT FOR ORD'FOR PROT (HARASSMENT) (PTORAH) - Pge3 of3 . . e

- -Um-moo (9)2007) - 'RCW 10.14.040 (Ch 17 L2002 § 2)
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- [supERIoR qtmmf DT WASHINGTON - " -

FOR KING COUN'ITY ‘ N '-( g8~ 1 4 D 0 21 KN’l

ﬂfrg;eeEL K Ko BOSEL . / 4/ INO. . ONTT
Pefitioner, . DOB' )

¥s: - |RETURN.OF SERVICE
p s [{Unlawiuv} Hmsmcnt)

Pruve. ,Z//// 7,/ 7/ 5,7 ®TS)

Respondent, ) ’ .
1. My name is A‘ '\«Q Rl }‘:&umq 1 am\@a peace officer &)18 yca:s of age or older

and'Y am 0ot the petitioner o resgondent

2. [ 1 wasunable to make persona] service on the respondent. (11 have nonﬁed the pcﬂhoner mak
rcspondem wasg not served. '

3 I was nnable to make personal servjca o5 the pelitioner.
Pcrsonal sorvice was auempted on the followmg date(s)i_____ . i U

No service was attémpted because

%I séryed ‘ a g[ K ! M nr ' _wilh the following {_idcumcﬁtS;“

{name of pnsou served) v
[j Pehuon for Order for Prolection’ . {3 Application to Modlfyfremﬁnatc“
'I‘empor‘axy Qrder for Prorechon and Notlee- [T Order Mod}fyingfl’cmmlaung Terms of
of Hearing - Order
" [J Reisinance of Temporary Order for ’ {3 Pethion for Surrender of Weapon, Noﬁce’
" Prolection - , of Hearing,. pnd Order
{7} Order for Protection . [ Order to'Surrender Weapon
(3 Notice of}lc'xr!ng o . 0. e
4. served thesc documerits on_ §-3- 08 al 0 81 5 at this address:
{date) (troe) ;
Q0L Sw 'k PL. cawu L)AQ. -
RETURN OF SERYITE (RTS) - Page 1 o2 /

WPR KNI‘AH%..OUO {9/2000) “RCW 10.14.014¢4) '~

PLA 000009 |



1 certify under penalty of pcr,;ury tnder the laws of lhe state of Washington that e foregoing is true

, Washingion,

and correct.
pATED S 3. op at_Federn! Aki/y
i, v d 0N Z LA . @
Fees:  Service /7/ i
Mileage Signature ofSe 0.
Total . - Andres) L ns‘mq
: N Coe Print Name
~ Ledere]  Lby /’b
Lo : Law Enforcemef Rt Agericy
SERVER: ;

Complete and return this form to:
King County Superior Court Clerk
Reglonal Justice Cexiter
401 Fourth Avenue North, Rm 2C
Kent, Washingion. 9803%4429

2) Deliver a copy to the liw enforeement agency wherq petitioner llvs.

[

[}

" RIETURN OF SERVICE (RTS) - Page 2 02
WPF KNTAN4.0110 (9/2000) » RCW 10.14.011(4) -
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, LAW EMFORCEWIENT Do NOTserve oy show this sheet to the rest:amed person'

IN FURMAT“)N Do NOT FILE inthé court ile. Give this form to Jaw enforcement

Type or print elearly! This sowploted form I3 required by fw- onfotcoment. This infortntion ls necessary to sarve, onfm‘ce
and enter your order Into the state wide law enforcement compiter, Elil in the followlug lnfommtton as cotupletely s stslble

King County Superior Court - Cotimber ) g~ 0~ 14902- 4 KNT

' [ Domestle Viclence ' : ]Dlssolutlcn/ Sepmtlon/[nvuhdlty/ Nonparontal Oustody/ Puternity

) Unlawful Harasstent O] Vulnerable Adult o - [ Sexual Assult

Restralned Person's Information  (This s the person that you want o cotirt to vastraln.) '

Nnine: Plest  + Middle Coe Last Nickname | Relatlonship to Proteoted Person
F/?(/A L A Loy FRIEVD

B Mele |- Race Height Welght | ByeColor | HalrColor | SkinTone H Ezl)iuil% K7

O fes pens| a6 /69 | broun| Getr | Tane  Wocmme)

ra ; Ty
Istﬂeg | Ad i § /} T ,W .4."_ 1;/'2- I g[sey‘é‘- }gg/gﬂggg TP hbedé(s) waroa' Cade Ix:; llx;t;ur:preter Vos pr No
Cly F&P£26‘4 )4 G 950251055 92~ T35 Moeenl/
Enployer Employer's Address WORK * .
. ! . { Hours: ’
A’l/ﬁ ' A /)'? Phone! ( )/(//”7
Vehlele License Number Vchlcle Mak A/ odoI Vehicle Cofor | Vehlole Year | DriversLicense or ID number State
\p3o sk, Wisse vlctze | - o

| weapdns: ClHtandguns CIRIGes Cknives Tl Explostves T Other:
1 Locntlon of Weapons: [ Vehicte [JOn Person [CIResldonce  Desetlbe in debali

Hazard Information Restrained Person's Hlsrory lnoludos
p@ Mental Health Problems (Commiltment, Treatment, Sulcids Aliompt, Other) '@Assault D Assault with Weapons 3 MoohoI/Drug Abuse

Current Btatus (Cirole Yes, No or N/A.) _Is tho cestralned person acarcsntor. farmer cohabltdnt &s an intimate partnor
Are you and the restrained person {ving together now@ N Does the resirained person know he/sho may be moved out of the hom N/A
'Does the restrained porson know you're trying to get thls ordec? Y@ Ts the rostralned pecson dikely to react violently when sotve

-

Protected Person’s Information  (This Is the person you want the coutt to protect.)

Last , "

Namg: Flrst : Middte
LHERBEL- Asesn ROBNORISA T
J Dete of Biith 3 Mate | Rece | Helght /(. Waight Eye Color HafrColor " {  Skin Tone Bulld

/¢ [ |Rrenie [gppe. | & oo | proe | prowp | £ 195G
I£ your ifformation s yo? confideriflal, you must enter your ‘address and phons number(q) © o

Current Address ' Phone(s) w/Area Code | Need interpeoter? Yes o)

Street: zo/2. Su) 5 LED B : ' ' Language:

Cl: FepERRL-4IRY sute (b zin T8 20 | 283 F96I8( Exvca-

If your information & confidentlal, you must prowde fi name, addross and phone number of someonewilllng to be your “contact.”
Contaci Numc Contact Addrebs B Contact Phone~

|| your name, contact phone. number and address :

If you filed the petition for someone else, list

: Deserfbe the minor's relatlonship uslog torma- :uch Minor's Relationship to
. Minor's “]'formaﬂon as! chlldLgrnndchlld stopehlld, nephsw, noge. . = * Protested Restraingd
A Name: Bt Middie  © Last Sex |- Race | Bigirgife | Rushdes Witk Person . Person
Par / L . - ,/j \ ! /
NS P P i TV , ¥
//7 pd - . ) . -~ ' .ot
/ i : o . \\ s
| ‘ \';"‘"-.’u- .

or Additional [nformation -

unb}f _ f‘w}ig;icf \z‘fﬁ/&zﬂ:ﬁ %‘)///DX

e Al Ca 55 01,0400 LEIS (10/7007;

PiAAI!

P yryi 4

. 2O0h] T

PLA 000002






10

I

12

14

15

16

17

18

19

20

21

FILED

10 SEP 08 AM 11:51

KING COUNTY

HONORABLESKRARGRCOARTEARRK
E-FILED

CASE NUMBER: 09-2-19157-3 K

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR KING COUNTY
CAROLA WASHBURN and JANET LOH, NO. 09-2-19157-3 KNT
individually, and on behalf of the ESTATE OF
BAERBEL K. ROZNOWSK]I, a deceased ORDER DENYING DEFENDANT’S
person, MOTION FOR RECONSIDERATION OF
ORDER DENYING SUMMARY
Plaintiffs, JUDGMENT

V.

CITY OF FEDERAL WAY, a Washington
municipal corporation,

Defendant.

THIS MATTER having come on regularly before this court on defendant’s “Motion for
Reconsideration of Order Denying Summary Judgment and, in the alternative, for Certification of
August 13, 2010 Order Pursuant to RAP 2.3(b)”. The Court reviewed the pleadings and files in this
matter, specifically including the following:

1. Defendant’s Motion for Reconsideration of Order Denying Summary Judgment and,
in the alternative, for Certification of August 13, 2010 Order Pursuant to RAP
2.3(b);

ORDER DENYING DEFENDANT'S MOTION :
FOR RECONSIDERATION OF ORDER Judge Andrea Darvas

DENYING SUMMARY JUDGMENT — 1 King County Superior Court
Maleng Regional Justice Center

401 Fourth Avenue N.
Kent, WA 98032
(206) 296-9270
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2. The pleadings, declarations and exhibits set forth in the Coust’s Order of August 13,
2010, which denied the defendant’s Motion for Summary Judgment of dismissal;

3. Plaintiff’s Opposition to Defendant’s Motion for Certification, Clarification,
Reconsideration, and Partial Summary Judgment;

4. The Declaration of John R. Connelly, Jr. in Opposition to Defendant’s Motion for
Certification, Clarification, Reconsideration, and Partial Summary Judgment; and

5. Defendant’s Reply in Support of Motion for Reconsideration of Order Denying
Summary Judgment and, in the alternative, for Certification of August 13, 2010
Order Pursuant to RAP 2.3(b).
Being otherwise fully advised in this matter, it is hereby
ORDERED that Defendant’s Motion for Reconsideration of Order Denying Summary
Judgment and, in the alternative, for Certification of August 13, 2010 Order Pursuant to RAP 2.3(b),
is hereby DENIED.
DISCUSSION
A. Relevant Facts.
The basic facts pertinent to the issues in this motion for reconsideration are not disputed.
The decedent, Baerbel Roznowski, obtained an RCW 10.14 Temporary Order of Protection on May
1, 2008, after she signed a petition under penalty of perjury alleging that her long time boyfriend,
Paul Kim, had been engaging in harassing and stalking activity against her. Roznowski stated in her
petition that although Kim’s behavior thus far had consisted of “verbal attacks” involving “violent
verbal, insulting outbursts,” she nevertheless believed that Kim was “capable of physical violence.”

The petition explained that although Kim had his own residence, he stayed at Roznowski’s home.

Roznowski asked for and obtained a court order that restrained Kim from (1) making any attempt to
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keep Roznowski under surveillance; (2) making any attempts to contact Roznowski; and (3) being
within 500 feet of Roznowski’s residence. After obtaining the Temporary Order of Protection,
Roznowski dropped it off at the Federal Way Police Department for service on Kim.'

On May 3, 2008, shortly after 8:00 a.m., Officer Andrew Hensing of the Federal Way Police
Department served Kim with the Temporary Notice of Protection and Notice of Hearing. Officer
Hensing served Kim at Roznowski’s home. Kim confirmed his identity, and Officer Hensing
explained to Kim that he had to be present in court for a hearing, as noted on the order, and that Kim
was required to comply with the terms of the order and to leave the premises. Officer Hensing
noticed that there was another person present in the home, but he did not make any attempt to deter-
mine the identity of the other person, and does not know if it was Roznowski. Officer Hensing then
left, without taking any steps to see that Kim complied with the order. Some hours later, Kim
stabbed Roznowski to death in her home.?

B. Chapter 10.14 RCW.

The legislature adopted RCW 10.14 in 1987, after making a finding that prevention of
harassment “is an important govemmental objective.” RCW 10.14.010. The statute was “intended

to provide victims with a speedy and inexpensive method of obtaining civil antiharassment protect-

' Roznowski was informed that the law provides that the Temporary Order of Protection would
not take effect until Kim had been served with a copy.

? Plaintiff has additional theories of liability against the defendant based on events that occurred

after Kim was served but before Roznowski was killed. However, the court does not reach those
issues in this decision, as it was not necessary to do so in order to decide the defendant’s motion

for summary judgment or the defendant’s motion for reconsideration.
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tion orders preventing all further unwanted contact between the victim and the perpetrator.” Id.
The antiharassment statute contains provisions for enforcement by the police. It states that law
enforcement agencies who receive the antiharassment order “shall forthwith enter the order into any
computer-based criminal intelligence information system available,” and provides that “[t]he order
is fully enforceable in any county in the state.” RCW 10.14.110(1). While Chapter 10.14 RCW
does not require a police officer to arrest a person who violates an antiharassment order, the statute
does make a knowing violation of an Order of Protection issued under that Chapter a criminal
offense.’

C. The Public Duty Doctrine

“To prove negligence, a plaintiff must show that the defendant (1) had a duty to the
plaintiff, (2) breached that duty, and (3) proximately caused the plaintiff's injuries by the
breach.” Smith v. City of Kelso, 112 Wn. App. 277, 281 (2002), citing Hertog v. City of Seattle,
138 Wn.2d 265, 275,979 P.2d 400 (1999). “The existence of a duty is a question of law and
depends on mixed considerations of ‘logic, common sense, justice, policy, and precedent.””
Caulfield v. Kitsap County, 108 Wn. App. 242, 248 (2001), quoting Hartley v. State, 103 Wn.2d
768, 779 (1985).

In cases involving claims of negligence against government entities, courts have reasoned

that it would be unfair and unworkable to impose liability on the government to an entire

~
3 %

Any respondent age eighteen years or over who willfully disobeys any civil antiharassment
protection order issued pursuant to this chapter shall be guilty of a gross misdemeanor.” RCW
10.14.170.
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universe of persons who are not reasonably foreseeable victims of any particular act of negli-
gence by public officials.

[N]o liability may be imposed for a public official's negligent conduct unless it is
shown that the duty breached was owed to the injured person as an individual and
was not merely the breach of an obligation owed to the public in general (i.e., a
duty to all is a duty to no one).

Taggart v. State, 118 Wn.2d 195, 217 (1992), quoting from Taylor v. Stevens Cy., 111 Wn.2d
159, 163 (1988).

An appropriate analysis of the issues raised by defendant’s motion for summary judgment
and defendant’s motion for reconsideration requires careful examination of both the underlying pur-
pose and the application of the “public duty doctrine”. The public duty doctrine was developqd by
our courts after sovereign immunity was abolished. The doctrine was necessitated by the need to
shape and to narrow the scope of governmental liability where an alleged tort involved the
breach of a duty to the public as a whole, rather than to a particular plaintiff.

Although it began its life with a legitimate purpose, the public duty doctrine is
now regularly misunderstood and misapplied. Its original function was a
focusing tool that helped determine to whom a governmental duty was owed.
It was not designed to be the tool that determined the actual duty. J & B Dev.
Co. v. King County, 100 Wn.2d 299, 303-05, 669 P.2d 468 (1983). Properly,
the public duty doctrine is neither a court created general grant of immunity
nor a set of specific exceptions to some other existing immunity. /d. at 303-04,
669 P.2d 468 (explaining doctrinal differences between the public duty
doctrine and sovereign immunity). The doctrine was a judicial creation and
has evolved on a case-by-case basis with this court looking only backward,
seizing the doctrine and molding it to the facts of whatever case is currently
before it.

Cummins v. Lewis County, 156 Wn.2d 844, 861-62 (2006) (Chambers, J. concurring).
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In general, courts have recognized five exceptions to the public duty doctrine’s bar on
recovery for the negligence of public employees:

These exceptions include: (1) when the terms of a legislative enactment evidence
an intent to identify and protect a particular and circumscribed class of persons
(legislative intent), Halvorson v. Dahl, supra, 89 Wn.2d at 676-77, 574 P.2d
1190; (2) where governmental agents responsible for enforcing statutory require-
ments possess actual knowledge of a statutory violation, fail to take corrective
action despite a statutory duty to do so, and the plaintiff is within the class the
statute intended to protect (failure to enforce), Campbell v. Bellevue, supra, 85
Wn.2d at 12-13, 530 P.2d 234, Mason v. Bitton, supra, 85 Wn.2d at 326-27, 534
P.2d 1360; (3) when governmental agents fail to exercise reasonable care after
assuming a duty to warn or come to the aid of a particular plaintiff (rescue
doctrine), Brown v. MacPherson's, Inc., 86 Wn.2d 293, 299, 545 P.2d 13 (1975),
see also Chambers-Castanes v. King Cy., supra, 100 Wn.2d at 285 n. 3, 669 P.2d
468; or (4) where a relationship exists between the governmental agent and any
reasonably foreseeable plaintiff, setting the injured plaintiff off from the general
public and the plaintiff relies on explicit assurances given by the agent or assur-
ances inherent in a duty vested in a governmental entity (special relationship),
Chambers-Castanes v. King Cy., supra at 286, 669 P.2d 468, J & B Dev. Co. v.
King Cy., supra.

In addition to these exceptions, we have not applied the public duty doctrine
where the state engages in a proprietary function such as providing medical or
psychiatric care. Petersen v. State, 100 Wash.2d 421, 671 P.2d 230 (1983) (the
state can be held liable for negligent decision by physician to release a mentally
disturbed patient from Western State Hospital).

Bailey v. Town of Forks, 108 Wn.2d 262, 268-270 (1987).
In this case, the City of Federal Way argued in its original motion for summary judgment
that none of the recognized exceptions to the public duty doctrine apply. This court denied the

motion, finding that Officer Hensing had a duty to enforce the terms of the Order of Protection that
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he served on Kim, when Officer Hensing was aware that Kim was currently in violation of that
Order while in Officer Hensing’s presence.’

The failure to enforce exception to the public duty doctrine states that a general

duty of care owed to the public can be owed to an individual where governmental

agents responsible for enforcing statutory requirements (1) possess actual know-

ledge of a statutory violation, (2) fail to take corrective action despite a statutory

duty to do so, and (3) the plaintiff is within the class the statute intended to

protect.
Forest v, State, 62 Wn. App. 363, 368 (1991), citing Bailey v. Town of Forks, supra.

The crux of the City's argument in this case is that because Officer Hensing did not have
a mandatory statutory duty to arrest Kim for violating the Order of Protection, the “failure to
enforce” exception to the public duty doctrine does not apply. Defendant contends that, because
no prior case has explicitly held that police have a duty to enforce court orders, they cannot have
any such duty.

Applying to its analysis “considerations of logic, common sense, justice, policy, and
precedent,” Hartley v. State, 103 Wash.2d 768, 779 (1985), this court finds that the City’s
analysis of its duty is far too narrow. While Officer Hensing may not have been statutorily

obligated to arrest Kim for Kim’s violation of the Order of Protection after he was served in

Roznowski’s home, this does not lead to the conclusion that Hensing had no duty to enforce the

Order of Protection. On the contrary, it is axiomatic that police have a duty to enforce court orders.

Court orders would be meaningless if the police were free to treat them as optional.

“The court did not reach plaintiff’s arguments relating to other alleged exceptions to the public
duty doctrine, as it was not necessary to do so.
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In this case, Officer Hensing knew he was serving a court order that prohibited Kim from
having contact with Roznowski and that prohibited Kim from being within 500 feet of Roznowski’s
home. He knew that the order was for Roznowski’s personal protection — not for the protection of
the public at large. Roznowski clearly was within the class of persons that Chapter 10.14 RCW was
intended to protect, and that this particular order was intended to protect. Officer Hensing knew that
Kim was in violation of the Order of Protection because he served Kim with the Order in Roznow-
ski’s home. Yet Officer Hensing walked away, leaving Kim in ongoing violation of the Order.
Officer Hensing also knew (or should have known) that Roznowski had alleged under oath that Kim
was capable of violence. While Officer Hensing may not have had a duty to arrest Kim, he none-
theless had a duty to enforce the court order and to make sure that Kim left Roznowski’s home.

The proposition that a police officer is immune from liability as matter of law when the
officer (1) is personally aware that a respondent is in the home of a protected person in clear
violation of a court order of protection, (2) has personally served the respondent with the order of
protection, (3) has reason to believe that the protected person may be present in the home, but does
nothing to investigate that possibility, (4) has in his possession information that the respondent is
capable of violence, and (5) walks away, leaving the respondent in the protected person’s home,
would stretch the public duty doctrine past the point of absurdity. It would violate “principles of
logic, common sense, justice, policy, and precedent”. Hartley v. State, 103 Wash.2d 768, 779,
(1985).

Defendant’s argument that this court’s “newly created duty is vague and unworkable” does
not mandate a different result. This court’s order is quite narrow: the public duty doctrine does not
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bar plaintiff’s claims against the City of Federal Way. What Officer Hensing should have done to

enforce the court order, and whether his failure to take any step to enforce the court order was a
proximate cause of Roznowski’s death, are issues that the trier of fact will need to decide based on
the evidence that will be presented at trial.

D. Defendant’s Request for Certification to the Court of Appeals.

Discretionary review generally is disfavored, because of the danger of piecemeal, multiple
appeals. Right-Price Recreation, L.L.C. v. Connells Prairie Cmty. Council, 146 Wn.2d 370, 380
(2002). “Denial of a motion for summary judgment is generally not an appealable order, RAP
2.2(a), and discretionary review of such orders is not ordinarily granted.” Caulfield v. Kitsap
Countv, 108 Wn .App. 242, 249 (2001).

While defendant is correct that the issue of whether it owed Roznowski any duty “is a
threshold legal issue,” defendant’s argument that the issue “is both novel and complex™ is not a
compelling basis for interlocutory appellate review. This court declines to certify its order denying
the defendant’s motion for summary judgment of dismissal under RAP 2.3(b)(4).

DATED this 8" day of September, 2010.

s/
HONORABLE ANDREA DARVAS
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CAROLA WASHBURN and JANET LOH,
individually, and on behalf of the ESTATE OF
BAERBEL K. ROZNOWSKI, a deceased

SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY

No. 09-2-19157-3 KNT
ORDER GRANTING PLAINTIFFS'

person, MOTION FOR NEW TRIAL ON
DAMAGES FOR LOSS OF
Plaintiffs, CONSORTIUM
Vs.
CITY OF FEDERAL WAY,
Defendant.

THIS MATTER came on before this Court on Plaintiffs' motion for additur, or in the
alternative, for a new trial on the limited issue of Ms. Washburn's and Ms. Loh's damages for

the noneconomic damages they sustained as a result of their mother's death. The Court

reviewed the files and records herein, including

1.

Plaintiffs' Motion for an Additur, or Alternatively, a new Trial on the Issue of

Ms. Washburn and Ms. Loh's Damages;

2.
3.
4,
5.

Defendant's Response in opposition;
Plaintiff's Reply;
Defendant's Brief in Response to the Court's Questions; and

Plaintiffs' Memorandum in Response to the Court's Questions.

The Court also heard oral argument by counsel in this matter.

Judge Andrea Darvas
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Having considered the evidence, briefing and argument, the Court finds that there is
no evidence nor reasonable inference from the evidence that would justify a damages award
of $0 to plaintiffs Washburn and Loh for loss of consortium, where the jury found that the
defendant was negligent, that the negligence of the defendant was a proximate cause of injury
and damage to the plaintiffs, and where the jury awarded a substantial sum as damages to the
Estate for "[t]he pain, suffering, anxiety, emotional distress, humiliation, and fear experienced
by Baerbel Roznowski prior to her death as a result of the attack and the stabbing”. Ins. 18.

Evidence of Washburn's and Loh's close and loving relationship to their mother was
substantial and completely unrebutted. Given a finding of negligence and proximate cause,
there simply is no rationale for the jury's failure to award the individual plaintiffs some
damages for loss of consortium.

It is true that "[jluries have considerable latitude in assessing damages, and a jury
verdict will not be lightly overturned. Herriman v. May, 142 Wn. App. 226, 232 (2007),
citing Palmer v. Jensen, 132 Wn.2d 193, 197, 937 P.2d 597 (1997) and Cox v. Charles Wright
Academy, Inc., 70 Wn.2d 173, 176 (1967). However, where a verdict is not supported by
substantial evidence (or as in this case, by any evidence), a new trial is mandated. Indeed, "it
is an abuse of discretion to deny a motion for a new trial where the verdict is contrary to the
evidence." Palmer v. Jensen, 132 Wn.2d 193, 198 (1997).

Defendant argues that substantial evidence could support a determination by the jury

either that Mr. Kim's actions were an independent intervening
cause breaking the chain of proximate cause between the City's
negligence and Ms. Loh's and Ms. Washburn's injuries and thus,
Ms. Loh's and Ms. Washburn's damages, caused solely by Mr.
Kim, were segregated from and not made part of its award in favor
of Ms. Roznowski.

Defendant's Brief in Response to the Court's Questions, pp 5-6. The problem with this argu-
ment is that defendant has advanced no theory under which any rational trier of fact could
conclude that Ms. Roznowski's "pain, suffering, anxiety, emotional distress, humiliation, and

Judge Andrea Darvas
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fear experienced . . . prior to her death as a result of the attack and the stabbing" were pox-
imately caused by the defendant's negligence (as the jury did find) but that Washburnnd
Loh's damages for loss of consortium, which arose solely as a result of their mother's dath,
were not proximately caused by the defendant's negligence. As plaintiffs’ memoranium
points out, there was only one death at issue in this case, and it is beyond dispute thatMs.
Roznowski's death was directly caused by the attack and stabbing that the jury specifially
awarded damages for. There was neither evidence nor argument at trial from which thejury
could have concluded that Ms. Roznowski's death was due to some other cause.

In addition, the verdict form asked the jury whether the negligence of the defendant
was a proximate cause of injury or damage to "the plaintiffs", and the jury answered this
question in the affirmative'. Thus the jury specifically found that the defendant's negligence
was a proximate cause of injury or damage to more than one of the three plaintiffs (the Roz-
nowski Estate, Ms. Washburn, and Ms. Loh).

For the foregoing reasons, the Court finds that plaintiff's motion for a new trial on the
limited issue of damages for Washburn's and Loh'§ loss of consortium must be granted,
pursuant to CR 59(a)(7).

Plaintiffs additionally have moved for an additur under CR 59(a)(5) and RCW
4.76.030. However, "[b]efore passion or prejudice can justify reduction of a jury verdict, it
must be of such manifest clarity as to make it unmistakable." Bingaman v. Grays Harbor
Community Hosp,. 103 Wn.2d 831, 836 (1985), citing James v. Robeck, 79 Wn.2d 864, 870
(1971). No evidence has been presented establishing that the jury was prejudiced against any

plaintiff. Plaintiffs' motion for an additur therefore is denied.

: Arguably, Ms. Loh and Ms. Washburn were not proper plaintiffs in their individual capacities, and
should not have been named as such in the case caption. However, they have been so denominated
throughout the pendency of this case, and defendant never filed a motion to amend the caption.
Neither did defendant take exception to the fact that Question No. 2 of the verdict form asked about
damages to "the plaintiffs" [plural] rather than to any individual plaintiff.

Judge Andrea Darvas
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On retrial, the jury will need to segregate damages it finds were caused by the
negligence of the defendant from any damages solely caused by the intentional acts of Paul
Kim.

Any new trial on damages authorized by this order is stayed pending the appeal
previously filed by defendant in this matter. Pursuant to RAP 7.2(e), permission from the
Court of Appeals should be sought if any party desires a new trial on damages for loss of
consortium to proceed before the final mandate is issued in this matter.

IT IS SO ORDERED.

DATED this 7" day of February, 2011.

s/
Judge Andrea Darvas
Judge Andrea Darvas
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BY Senate Committee con wuoiciary (oricinally sponsored by Senatcrs
Talmadge, Hemstad, Wooay, Wajahn, Granlung anc Peferson)

Establishing previsions for telief frem Gdemestic violence.
Senate Committee on Juniciary
Fouse Committee on wucdiciary

© SYNCHSIS AS ENRCTED

BACKGRCUNE :

P ovictim of cemestic viclence wio seeke leocal protection has few
ootions. A married victir may file for cissaluticn cf the
marriage or 3 lecal separaticn and apply for 3 "no contact" ororer
pending the domestic relations proceecing. however, there is no
provision for 3 victim te chtain a civil protection orcer
indepenoent of comestic relations proceedings.

As of Gctober, 1983. 42 =tates asno tha Tistrict of Columbia have
enacteg legislation that allows victims of gomestic violence tc
obtain civil protecticn mrecers. Tlese croerse are available to
victims renardless cf marital status. :

SUMMARY :

A civil remeny ic createa fcr persons anuced by family and
household members. PR victim may file witr the municipal, cistrict
or superior court far & protection arcder. sn injunction cesianed
to prevent violence by ane member of a household or family against
anotner. P $¢0 filing fee =hall he charsea. Thke superior court
has exciusive jurisdicticn in certain circumstances.

After notice and hearing, the ccurt may restrain any party from
commifting acts of comestic violence, exclude the abusing partly
from the dwellina, award tempcrarv custcdvy ang visitation rights,
require the abusing party to participate in treatment aor
counseling, or order any other relief oeemeg necessary. A
temporary ex-parte order notice may be granted if irreparable
injury could result without immecdiate issuvance of an order.
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After a protection orger is crantes ana the abusing party knows of
the arder, violation of the restraint or exclusion provicions of
the order is a misdemeanor. An zbusing party whe violates the
order three times and receives three convictions fcr assault is
auilty of a class C felony. Vialatian af the protective order 1s
alsn contempt of court anc may be punishec accordingly. Peace
officers are suthorized to arrest t-e abueing person without a

warrant in certain circumstances.

VOTES CN FIMAL FASSAGE:

EFFECTIVE: Cune 7.

Senate 47 y
House ac C (Kcuse smenced)
Senate 44 Q (Senpate concurred’

196849
Cctober 1, 1284 (Sectione 1-29)
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DOMESTIC VIOLENCE REPORT

COMMENTATOR: ... of enforcement varies around the state and that
improvements need to be mads. | The evaluation was conducted by the
State Shelter Network, the Evergreen Legal Services and Washington
Women Lawyers. The survey focusés on the state's 1979 Domestic Violence
Act but Susan Crane of Evergreen Legal Services says the 1984 Domestic
Violence legislation that took effecp last month did not. make the

study of the 1979 law a hollow exercise.

CRANE: The 84 act is an amendment ﬁo the 79‘act so the requirements
that existed before still exist now it's Just. that there are some
new requirements. The new requirements that come out of the 84 act
.deal specifically with police procedure and don't change ﬁrosecutof's

procedures and judge's procedures in criminal cases an awful lot.

COMMENTA?O&: Crane —says the new update in  the Domestic Violence
1éw which has dramatically swelled domestic viclence arrests doe$
a lot to address varying levels of enforcement among the state;s
different local law enforcement'agencies. The new law requires police
to make arrests when there is probable cause to believe an assault
has occurred. Theré also has been created a new procedure fdr the
» éggrieved_ party to obtain a court protection order- to require a
battering spouse or companion to keep away. Executive Director,
Catherine Elliot, of the Washington State Shelter Network says that

when women called police to report a domestic assadlt, they couldn't
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be sure before whether the officer responding would do anything about

it.

ELLIOT: If I'm severely hurt or a weapon has been used on me I don't

have a guarantee that I'll be protected with arrest under the 1979

law.

COMMENTATbR: But Elliot says that of 182 women surveyed who were
domestic violence victims most did not call pplice even 1f they had
suffered a criminal assault except as a last resort. The_report
shows that of 182 cases studied weapons weré used in one-fifth of
the cases, victims suffered injuries inv two-thirds of. the cases,
and in one-fifth of the instances victims receiQed hospital treatment.
But if police are now arresting on ﬁrobable cause, the organizers
of the study say there's much that can be done among judges and
prosecutors. Mary Weshler of Washington Women Lawyers listed the
recommendations of the 7prosecutors, these including deciding whether
to file domestic violence chargeé within the 5 days reduired by law.
She says prosecutors should give domestic violence cases higher
priority. The study also says that judges in many ca&es are not
aware of the domestic violence 1law or not alerted that particﬁlar
cases before them come under that provision. The study also calls
for treatment of domestic violence as a serious crime and for
development of clear statewide procedures for .identifying such cases.

Also suggested are information networks within the criminal justice
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system and more training to handle domestic violence cases. Crane
says more funds are needed from the legislature to protect more women
from violence at home. She says there's not enough money for
prosecutors, and womens' shelters are forced constaﬁtly to turn away
victims of domestic violence because there's just not enough room.
Her argument to the complaint that there are not enough funds available

is that it costs too much to do nothing.

CRANE: Before what we were finding was that 1if the police went out
to bhe same family's residence 7 times in an evening and it cost
them a couple hundred dollars each time they sent ‘that .pnlice car
out there, that wasn't belng kept track of as a cost of domeétic
violence. The numbers of people going into hosp}tal' emergency rooms
- several studies have Been done that have shown that most of the
‘womeﬁ who come.into _hospital emergency rooms -are there becéuse of
domestic violence. Nobody's kept real good statistics on that and
so what we've done with the new law is that by having early intervention
people are saying '"oh my god look aﬁ the dosts here" but I think
that what we're doing is that we're just displacing the costs'that
we've always had and we're taking care of the problem a 1little bit

earlier.

COMMENTATOR: Crane says the City of Spokane was the only jurisdickion
" -found in total compliance in its enforcement of domestic violence

- law. In the 32 other jurisdictions studied, compliance ranged from
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18 to 85 per cent and she says that statewide in 1983 out of 182
domestic violence cases studied with 152 involving chargeable crimes
there were only 17 convictions. (Editor's Note: The study found

17 arrests, rather than convictions.)

MG:mj10-12



A Summary of
The Domestic Violence Prevention Act

By Kyle Aiken, Counsel,
Senate Judiciary Committee

In 1979, the Washington Legislature enacted a law on Domestic Abuse
which stressed the need for protection of the victims of domestic
abuse. That law created no-contact orders to be issued by the court
when criminal charges were pending iIn a domestic violence case.
Washington's dissolution law also provides for a no-contact order
to be issued by a court when a dissolution or legal separation is
pending. '

In 1984, it was realized that these two provisions were not adequate
to protect victims of domestic violence. First, both types of orders
are limited in duration. The domestic abuse no-contact order is
in effect only until the defendant {s sentenced. The dissolution
no-contact order is in effect only until the dissolution is final.
The problem is that, oftentimes, the violence does nof end with the
entry of the sentence or the divorce decree. Second, the orders:
are limited in their scope. The domestic abuse no-contact order
can only by issued after an arrest--after the victim has been
assaulted. The dissolution no-contact order can only be obtained
by a person filing for a divorce. Sometimes, the batterer is not
married to the victim. People living together or someone abused
by a former spouse are not afforded protection.

The legislature then enacted the Domestic Violence Prevention Act.
This act, modeled after similar laws in 43 other states and the
Distriet of Columbia, enables victims of domestic abuse to obtain
a civil protection order, Iindependent of any dissclution proceeding
or criminal process, to protect the victim and his or her minor child-
ren or household members from domestic violence. The act also requires
the police to make arrests in certain cases--where there is probable
cause to believe that an assault has occurred or where there has
been a knowing violation of the restraining or exclusion provisions
of a no-contact order. :

The Protection Order

This section of the new law allows victims of domestic violence to
obtain restraining orders without having to initiate domestic relations
actions or wait for the batterer to be arrested. A victim of domestic
violence can obtain an order restraining or preventing the batterer
from further acts of violence by filing a petition with any municipal,
district, or superior court, The filing fee is twenty dollars and
may be waived if the vietim can not afford the fee. Once issued,
the order is valid for up to one year.



Page 2

A temporary order may be issued in emergency situations. The temporary,
or ex parte, order may require that the batterer not commit any acts
of domestic viloclence, to stay away from the shared residence of the
victim and the batterer, not to interfere with the petitioner's custody
of minor children and not to remove children from the court's

Jurisdiction.

After fourteen days with at least five days notice to the batterer,
a full hearing will be held on the request for the permanent protective
order. In addition to the relief listed above, the court may also
award temporary -custody and establish temporary visitation, order
the batterer to seek treatment or counseling, and order the batterer
to pay the viectim's costs, including the filing fee, service fees
and a reasonable attorney's fee, and to pay court costs. The court
can also order law enforcement to assist in the enforcement of the

order.

The victim and the batterer both receive a copy of this order. The
order is also filed with the court and given to law enforcement.
The law enforcement agency will enter the order in a centralized
compufter system so that the order can be enforced through out the
state. Later, if the batterer viclates the provisions of the pro-
tection order prohibiting violence or excluding the batterer from
a residence and the police find probable cause tc believe thaf the
batterer did viclate the order, the police must arrest the batterer.
Three simple assault convictions against a family or household member
is felony. If the batterer violates any other provisions of the
protective order, he or she may be found in contempt of court.

Law Enforcement Requirements

Before this new law took effect, on September 1, 1984, law enforcement
had complete discretion when responding to a domestic violence call.
They could arrest the batterer, they could mediate the couple, they
could separate the parties, or take any other action they deemed
appropriate. Several recent studies have found that police actions
do have an 1impact on whether “he domestic violence is repeated and
in what form. In specific, the studies have indicated that arrest
in itself can cut down on the number of future incidents of domestic
violence and the intensity of :hose incidents. For example, the
different studies found:

1. Victims of family viclen:e are twice as likely to be assaulted
again if police do not irrest the attacker.

2. In 35 percent of the cases where police did not make an
arrest, victims suffered a repeat attack within 6 months.
When police made an arrest, only 19 percent of the victims
reported repeated violence.
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3. Arrest appeared to have no effect on the stability of the
couple's relationship. A majority of the relationships
dissolved during the follow-up period no matter what the
police did. ‘

4. Recidivism rates, measured from official police records,
were 10 percent in the arrest cases, 17 percent in the
mediation cases and 24 percent in the separation cases.
That particular report concludes that "[dJ]espite all cautions,
it is clear that the recidivism measure 1is lowest when
police make arrests."

5. In Oregon, there was a 10 percent decrease in domestic
homicides following the implementation of their domestic
violence legislation while nondomestic homicides increased
10 percent.

The new law requires the police to make an arrest in domestic violence
situations if the police officer finds probable cause to believe
that an assault has occurred within the preceding four hours. The
police must find that an assault, an unjustified and unpermitted
touching, has occurred. The pelice are required to make just one
arrest. They do not have to arrest if the assault is justifled--such
as parental discipline, self-defense, or trivial contacts.

The police must also arrest if the batterer violates the no viclence

or exclusion from the family residence provisions of a no-contact .
order. In Lthese cases, the police must find that there is a valid

order, that the batterer knew of the order, and that there is probable

cause to believe that the batterer violated the no violence or exclusion
pravisions of the order.

KA :ka5
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fn‘lfa-Depaﬁmeniai Memorandum

TO: - Lt. David Lanc DATE: Junc 28, 1984
Inspectional tervices :

FROM: - Michael D. Smith
Police Legal Advisor

THROUGH:

SUBJECT: LAWS OF 1984 - CHAPTER 263

DOMESTIC VIOLENCE PREVENTION ACY

The purpose of this memorandum is to provide you with a brief synopsis of the contents of
the 1984 Domestic Violence Prevention Act insofar as it relates to City police functions.
Because the Act involves a major change in the way that officers are required to dea) w1th
conestic violence situations, and because the Act takes effect Septcmbcr 1, 1084, 1
recommend that irmediate steps be taken to train line officers in the app]1rat1on4 thereof.

The Act's major points of interest to Tine officers are as follows:

I. Domestic Violence Prevention Acl

A. "Domestic Violence" is defined under the Act tn wean physical harm, bodily
injury, assault, ar the infliction of fear of imminent physical harm,
bodily injury or assaull, between family or howehold wombers or sexual
assault of one family or houschald member by anuther.

B. "Family or Houschold Members" is defined by the Act to mean spouses,
adult persons related by blood or marriaqe, persons who arc presently
residing together, or who have resided Logether in the past, and persons
who have a child in comwon regardiess of whether they have boen married
or have lived together at any time.

It iz important to note in dealing with domestic Vio]tnrv complaints that the
key to recegnizing domestic violence under the new Act is a relationship
arising out of a smutual residence. The Act does nnL require a marital ro-
Tationship; nor does the Act require necessarily a family relationship of

any kind. It is also dwportant to note that domestic violence neecd not

occur in a residential or hame setting, but may occur ontside a residence
between houschold mesbers or former houschold memhers,  For example, physical
violence inflicted or threatened by a person against angther with whom the
other had previounly been marvried constitutes domestic vielence. Physical
viclence or the threat thercof against a prosent or past college roomato may
constitute domestic violence. Physical violence or the threat thereof by the
unmarried Yiving partners, regardless of sexual orientation, may constitute
dumestic vinlence. Phlecul violence ar the thicat thereof by the parsons
who have resided Logether in @ residential relalionship may constitute
domestic violence oven if the vivlation or Lhreat of violence occurs outside
of the home.

PO v T LAY
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The Act provides that a complainant dey i & [ tecBive Order restraining
a person fros comnitting acts of domeslic vioience, el uding the person
from the dwelling which Lhey share or fraem the rosiceder of the petitioner,
awarding temporary child custudy or visitation rights, crdering the res-
pondent Lo Lake trealment or counscling services and obther relief it deoms
necessary for the protectien of the petitioner or household member. This
order will frequently be issued by District or Municipal Court judges and
will be enforceable on their ong[

A court, including Municipal and District Courts, may, before a hearing is
had, grant an ex partc temporary Protective Order restraining respondent
from conmitting domestic violence, excluding respondent from a dwelling
shared with the petitioner or from the petitioner's residence, and restrain-
ing a party from interfering with the other party’s custody of minor child-
ren. Such arder may be the result of an ex parte hearing without notice to
respondent and may, when appropriate, be issued after telephone inguiry by
the judge. An ex partc temporary Protective Ovder will have a ld-day life
from the date of its issuance but mway be reissued by the judge's order.

Upon issuing such a Protective Order or tempsrary Protective Order, a judge
may order a peace officer to accompany the petitioner and assist in placing
petitioner in possession of the dweiling or residence, or otherwise assist in .
the execution of the Order of Protection. This provision will “place- upon the:
Tacoma Police Uepartment an obligation to respond ta direct Court Orders to. .
ke action to enforce a Court Order under the Act at the residens se of the

' Eet1tione

When o Protective or Lumporary Mreotecbive Order is issued by the Court, the
Court may order Lhe Police Deparloent to serve Lhe resident personally with
the order. Such service should be considered a matter of Departmental urgency
and be given priovily attention,

Any Protective Order or tcmpdrdry Protoctive Ordey issuird by the Court must

be placed in the LESA computer no Tater than the following working day. Al

other jurisdictions in the State are bhound by thee same vequirement and must.
put all orders of this kind ints their computer not later than the following
working day. Such orders, when entercd into the law enforcoment computer,
constitute notice to all law enforcement aqencies in the State of the exist-
ence of the Order and are enforc&ah]e statewide.

The Act provides: A peace officer shall arrest without 2 warrant and take
into cuslody a person yhom the peacn officer has probablie couse to believe
haJ violated un order issued under this chapter that restrains the parson or

nxu]udc' Lhe_erion lrom 2 Tesidenca, 11 Ehe person restrained knows of the ord.

A police officer has probable cause to belicve that a person ha, knowingly
violated an order under this Chapter if the officer has evidence that the persw
knew of Lhe order and iF the officer is told by a reliable witness that there
has been a violation., Tn short, if an officer s told by a woman that her
husband has violaled the order and the woman appears to be believable, the
police officer has probable couse ta belicve and must arrest the husbond.

Ne peace officer may he held criminally or civilly Tiahle for making an
arrest under Scction 12 of this Act if the police officer acts in good faith
and without malice,

It is apparent that the Jegislaturee intends by this section to protact
officers acting in good faith under Lhe Act, Officers acting conscientious?ty
to enforce the Act have substantial protection and should nat be concerncd
about civil Jiability., OFficers should note, however, that neither the City

v e b s e
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nor the officer has any .specific immuenicy yranted for failure ta enforce
the act. It is likely, that officers will imsose upon the City and may
threaten themselves with civil Yiability if they fail to make an arrest
when one is required under the Act.

[I.  Avendment to Chapter 9A.36 RCH.

Section 18 of the Domestic Yiolence Provention Act amends RCW 9A.36.040 to
provide that any person convicted of three offenscs of assault or simple assault,
whin such assaults are against family or houschold members, is guilty of a Class
C felony.

T, Amendment to Chapter 10.31 RCH.

A. RCW 10.31.100, the State law which authorizes arrest without a varrant
. under certain circumstances, has been amended to require arrest for
domestic violence without a warrant. :

B. RCW 10.31.100 is amended to provide that a police officer shall arrest -
and take into custody, pending release on bail, personal recognizance or
a Court Order, a person without a warrant when the officer has probable
cause to believe that: (1) an order has been issucd, which the person
has knewledge of, which order restrains the person from acts or threats
of violence or excludes the person from residence and tie person has
violated the ordery or (2) the subjoct within the prececding Four hours
has assaulted that person's spouse, former spouse, or other person with
whom the person resides or has formerly resided.

C. This section of the Act also provides that no police officer may be held
criminally or civilly Tiable for making an arrest pursuant to this section
1f the police officer acts in geod faith and without malice.

1Y, Amendment to Chapter 10.99 RCH.

ﬁ( A. Chapter 10.99, RCH is amended to require that all training relating to
the handling of domestic violence complaints by Jaw enforcement officers
stress enforcement of the criminal laws in domestic situations, avaijla-
1tity of cemmunity rosources, and protection of the victim., Laew enforce-
meat agencies and community organicsations with expertize in the issue or do-
mestic violence are reguired to cooporate in all aspects of such training.

ﬁf B.  Amendments to RCW 10.99.030 also declarc that the primary duty of peace
of ficers when responding to a domestic violence situation, 15 to enforce
the Taws allenedly violated and "to protect the complaining party.” ,
tTicers should note here the emphasis on protection of a complainant as
distinct from a more Lraditional peace keeping role.

;#{ €. fmendments to Chapter 10.99 RCW also provide, as does the act in other
places, that "when a peace officer respords to a domestic violence call
and has probable cause tu believe that o crime has been comsaitted, a
police officer shall exercise arrest posers with reference to the
eritoria in RCWTUTEL. 100" RCH T0.31.000, as amendisd by Seetien 20 of
the Act, makes the following crimes violations of the Domestic Violence
Act when commitied against a family or howieheld monber:
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(17) Violation of the provisions of a protecti

Assault in the First degree (RCW 9A.36.010).

Assault in the sccond degree (RCH SAL36.020);

Simple assault {RCW 9A.36,040};

Reckless cndangerment (RCW 9A.36.050):

Coercion (RCW 9A.36.070); _

Burglary in the first degree (RCW GA.52.020);

Burglary in the sccond degree {RCW 9A.52.030);

Criminal trespass in the first degree (RCW 9A.52.070);
Criminal trespass in the second degree (RCH 9A.52.080);
Malicious mischief in the first degree (RCW 9A.48.070);
Malicious mischief in the second degree (RCW 9A.48.080);
Malicious mischief in the third degree (RCH 9A.48.090);
Kidnapning 'in the first degree (RCW 9A.40.0207;
Kidnapping in the second degree (RCH 9A.40.030); (and)
Unlawful imprisonment (RCW 9A.40.040); :
Violation of the provisions of a restraining order
restraining the person or excluding the person from
a_residence (RCW 26.09.300];

_-{_I_J—J._I_J_J’—\’\/-\'-\A’\’\A"
LT W —OWVUEO~NLTD WA —

e el e e Nt e, P S et N e e P e el NP et

on order
restraining the person or excluding the person from -a
- residence {section /, & or 14 of this 1984 act);

(18) Rapc in the first degree (RCW 9.79.170); (and)
(19) Rape in the sccond degree (RCW 9.79,180).

From the foregoing, it apprars that where an officer has probable: cause
to believe that any of the foregoing listed crimes has been conmitted by
one family or houschold member against ancther, or between persons who

- . ae 28,

1984

have lived together in the past or who have a child in commen, “he/she is

required to make an arrest at the time of the initial call.

The Act vequires the responding police officer to notify the victim of
the victim's right to initiate a criminal proceeding in all cases where
the officer has not exercised arrest powers but has decided to initiate

criminal proceedings by citation or otherwise.

The Act also requires a police officer responding to a domestic call to

take a complete offense report in every case, which report must describe

thoe of ficer's divpesition of the caze.

The pelice ot ficer responding to a domestic vieieneo call is reguired under
the Acl to advise the victims of all reasonable means to provent further

abuse, including advising the victims of the availability of shelter or

other services in the community, and providing the victim with immediate

notice of his or her legal vights and romedies available. The Act pre-
scribes a writben form of nolice, which notice deseribes to a potential
victim the right to seck a Protective Order in a Municipal or Bistrict

Court.

When a defendent is released from custody as a result of a domestic
violence incident, the Court releasing the defendent is required now to

make a determination rcgarding the need to protect the victim from

further contact from the defendent.  The veleasing Court is now authorized
to enter a Mo Contact Order upon release as a condition of release, which
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"No Cantacl" order may be issued by Lelephune an. foll«Hvd up AL K000 J5
possible in writing. Whonever such "fo Contact” oedor is issued by Fhe
Court, a clerk of the Court is rogquirved on or hefore the nesxt working
judicial day to dircct a copy ol the onder to the appropriate law en-
forcement agencies specified in the order. Hpen recript of the couy of
the order into the 1m10nlm<Lmunt1nfarmuunl'y Lew, all Jow enforcoment
agencies in the State are charged with notice of the Oidor and are re-

quired to enforce the terms thereof.

Section 24, as an amendment to RCW 10.99.050, provides that whenever a
Court finds a defendent guilty of a crime and as a condition of sentencing
retricts the defendent's ability to have contact with the victim, a copy

of such order is required to be directed to the appropriate law enforcoment
agency by the next working judicial day. Upon 1vrcipt of the grder and
entry of the order into the law enforcement agency's computer system, all
law_enforcement agencies in tho State are charged W)*h notice of the Order
and are required to enforce it.

Section 25 of the Act requires that all police officers in the State shall
enforce orders issucd by any Court in this State restricting a defendent's
ability to have contact with any victim by arresting and taking the defend-:
ent into custody when Lhe police officer has probable cause to believe. that -
the defendent has violated the terms of the Order.

It is notable that, although this provision appears in the Domestic Vielence
Act, the provision of the specific scction is not limited to domestic
violence defendents. If a "No Contact® order is catered as a condition of a
sentence in criminal proceedings, irrespective of the kind of crime, de-
fendent or victim, such “No Contact" order appcars to be enforceable under
the foregoing mandatory rules. ' :

3(: A.
C.
X C.

V. Amendments to Chapter 26.09 RCY - Laws Renarding Dissolution of Marriage.

Under the Act, temporary restraining orders issued in divorce proceedings
ray, upon order of the Court, be entered into the law enforcement agencies’
computer-based criminal information system. Upon entry into the computer
system, all law enforcement agencies in the State are upon.notice of the
existence.of the order and are requived to enforce the ordLr Such order
ic enforceable sLuluwwdv

whenever such o vesticining order is iscued ina divarce proceading and
the restrained person toows of Lhe ovder, o VlO]dLln” oF the Provicions
of the order is a misdemeanor.

In diverce proceedings, a person is decmed to have notice of the restraining
order if the persen or his attorney was in Court when the crder was signed,
the Order was served upon the person to be restrained or a police officer
qives the person oral or written evidence of the order by reading from it

or _handing tc the person a certificed copy of the original order, certified
to be true and accurate.

A police officer is required to verify the existence of such a restraining
order by: (1) obtaining information bonf11n1ng the existence of the ordar
and the termy thercof from a Yow enforcoment agency or (7) obtaining a
certified cupy of the order frow the clerk of the Court
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’9{ E. The Act requires that a peace ofticer must arr - take into custody,

v pending release on bail, personal reccugnizanca, a Court Order, a
person without a warrant when the officer has provable cause to believe
that the person has knowingly violated the terms of the restraining order
which restrains threats or acts of violence or excludes the person from a
residence.

F. The act provides that no peace officer may be criminally or civilly
liable for making an arrest under this subsection, if the officer acts in
good faith and without malice.

VI. Arrests Under the Domestic Violence Prevention Act.

The Domestic Violence Prevention Act, with three exceptions, docs not provide
i/ criminal penalties or create new substantive viglations. The Act generally praovides
A~ law enforcement agencies with a tool (and a mandate) to deal with domestic violence

situations by exercise of arrest powers. Generally, then, arrests mandated by the
Domestic Violence Prevention Act are stil) made by reference to the criminal act
committed. Most frequently, such arrests will be for simple assault, destruction
of property, trespassing or malicious mischief. Such charyges should be written by
arresting officers as in the past, with the added notation indicating arrest for
domestic violence violations. - ' ’

In three instances, the Act sets forth violations which may be independently charged.
These instances deal with violation of court Drders

*é A. 1t is a misdemeanor to violate a restraining order issued in divorce
proceedings which restrains a party from molesting or disturbing the
other party. (Violation of Restraining Drder - RCY 26.09.300).

*; B. It is a misdemeanor lo violate a "Mo Contact" Order issued under the
Domestic Violence Provention Act. (Violatian of “No Contact” Order,
Section 22(3) - Domestic Violence Prevention Act of 1984).

*? €C. It is a misdemeanor to violate a Protective Order or temporary
Protective Order issued under Cthe Domestic Violence Prevention Act.
(Violation of Protective Order, Scction 12(1), Domestic Violence
Prevention Act of 1984).

I"hope that the foregoing summary will be of some training assistance in preparing for
implementation of the Domestic Vialonce Prevention Act of 1984, 1 will be happy to assisi

in
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such Lraining in any way that i can.
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 DOMESTIC VIOLENCE - A NEW BEGINNING FOR AN OLD PROBLEM

D. P. Van Blaricom, Chief of Police
Bellevue, Washington

1984 .

During the first half of 1982, the Bellevue Police Department investigated two
nearly identical murder-suicides in which estranged husbands refused to accept
the end of their respective marriages by killing first their wives and then them-
selves.

Despite their dissimilar backgrounds, the victims experienced the same domestic

- violence phenomenon wherein a once loving relationship ended. with tragic murder

and self-destruction. The two women, one a practicing physician and the other an
Asjan refugee seamstress, had much in commen;

1. They were self-reliant and achievement oriented;
2. Their husbands previously enjoyed positions .of status but subsequent1y
» experienced personal failures and had since assumed the roles of literal
house husbands dependent upon their wives:

3. There had been long histories of abuse in which the husbands had expressed
their frustrations with increasingly severe acts of v{o1ence;

4. Police had been called to their homes numerous times but the victims would
always decline to prosecute because they intuitively knew that to do so
would only further agitate their husbands and more significant1y; they
also realized that their violent mates would not really be constrained
from doing them perhaps even greater harm;

5. The victims finally decided to initiate divorce proceedings and retain

~ custody of their small children; and ‘

6. The rejected spouses would not accept this denial of access tb their "pos-
sessions"” and concluded that mutual death provided the only solution to a
dilemma with which they would not otherwise cope.




The resulting events were literally predictable and yet we were unable to effec-
tively intervene. Why, we asked? In endeavoring to learn the answers, we began
to understand the dynamics of domestic violence and then set-about designing a
program which would address this potentially fatal but always injurious problem.

First of all, we discovered that domestic violence is an escalating pattern of
behavior which progresses from name-calling or put-downs in public, through push-
ing and shoving, hitting or kicking, and ultimately the introduction of deadly
weapons or savage beatings until death is caused. Secondly, the victim often
tolerates the abuse because she sees no alternative lifestyle available to her
and in fact, she may even excuse her husband's exercise of physical punishment
by rationalizing that she has somehow been so inadequate as to deserve such treat-
ment. Finally, the victim is painfully aware that our system of criminal justice
is demonstrably more concerned with legalistic process than social product and
when confronted with the reality of a violent husband who will not allow her to
‘escape from his control, she sees little hope of relief from official sources.
It has been a sad but true commentary upon our actual ability to.effective1y
intervene in the cyc]é of domestic violence that a woman has only two unenviable
options when faced with the fact of a husband who will ki1l her rather than lose
her and is willing to do so even at the expense of his own life - she can seek
anonymity in another Jocale and hope to avoid detection by an often relentless
pursuer or be killed! .

Faced with this unavoidable conclusion, we reasoned that the key to pfevention
of domestic violence has to be effective intervention at the earliest possible
stage of development before it becomes brogressive]y irreversible. And to accom-
plish that goal, the victim must be given officially supported access to viable
alternatives which will enable her to éscape intact. We additionally récognized
that as imperfect as it may be, the existing criminal justice system is the only
one we have and so, we decided to see if it cbu]d be made to work in a truly
systematic approach to this especially hazardous social illness. With that fore-
most ideal, we formed a local task force of pojice, prosecution, court, proba-
‘tion, and professional counseling practitioners who accepted the challenge of
designiné a uniform program for effectively treating domestic violence.

As a result of their dedicated work, we now héve in-place a response methodology
which coordinates all facets of the criminal justice system's various mechanisims

~Z2=-




and is further supported by an outreach social service component. It proceeds as
follows:

1. Upon the first indication of domestic violence between cohabitants (call
of a family fight in progress or whatever), a police officer is immediately
dispatched to investigate. In every case (fegardiess of whether or not
cause for arrest exists), the officer will make a written report and code
jt "DV" for specially expedited follow-up attention by all concerned. It
is imperative that there be no delay in processing needed relief and
priority attention is often required during weekends or other periods
outside of normal business hours. :

Every victim is also provided with a specially prepéred booklet (45 pages

~in length) which advises her 1n' detail as to what constitutes domestic
violence, how she may react emotionally, where special assistance is avail-
able, and what to expect from the criminal justice systén while also.
providing answers to personal security questions. In essence, it is a
comprehensive primer on how to deal with a very confusing and disturbing
personal crisis that hurts both physically and psychologically.

{Insert phbtograph'here)

2. If the victim fears for her well-being, the investigating officer will
offer, arrange, or facilitate transportation to a hospital for treatment
of injuries or to a place of safety or shelter.

3. Even in cases of arrest on misdemeanor charges, the suspect is jailed with
minimum bail set at $1,000 in cash and that can be raised to $5.000 if the
investigating officer recommends the higher amount due to the individual
circumstances of the incident.

4. If an arrest is made, the victim's notarized statement is taken so that in
the not infrequent event of Tlater changing her mind about being a
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prosecution witness, the statement can be used as a means to elicit the
necessary testimony and enable us to legally intervene in a cycle that
will otherwise continue.

5. Upon the placing of a criminal charge against the assaultive partner, the-
City Prosecutor issues a “no contact order" which is enforcable by the
police to preclude harassment, intimidation, or further assault.

6. “If the charge 1is a misdemeanor and upon both the admission of the
defendant that the crime was in fact committed and with the agreement of
the victim, the Jjudge may order a stipulated continuance wherein the
defendant is directly diverted into a counseling program for batterers in

* 1ieu of trial while remaining under the court's continuing jurisdiction to

assure compliance.

7. In all cases, the police report is promptly directed to the social service
agency with whom we contract and they contact the victim to provide
counseling on available options to continued abuse, emotional or other
supporf, and safehouses when there is a fear for the safety of any person
within the household. This outreach approach is essential to causing
victims to extricate themselves from an otherwise continuing predicament
and it is not sufficient to merely refer them to make a ‘self—initiated
call because most often, they simply will not do it! '

(Insert flow chart here)

It should be additionally noted that a clear administfative cbmmitment to ade-
quately treating the problem of domestic violence is absolutely critical to suc-
cess and accordingly, all officers of the Bellevue Police Department are trained
to implement the f0110w1ng policy:




Domestic Viodence Podicy

Purpose

To necognige the great asignificance of domestic violence as a highly
dangenous crime with potentially fatal nesults tha,t occuns within the
home and 2o assure 2he victim of domestic violence the maximum
protection from Lunthen abuse which law enfonrcement effonis can neason-

ably provide.
Policy

Jt shall be zhe policy of the depaniment that all pernsonnel will
nespond :fav a nepoat of domestic violence, as defined by R.C.W.
10.99.020, in accosdance piﬂl its aigniliconce either as a ,ﬁeloﬁy on
misdemeanon ond as a matter of great community concean. ALl personnel
are o be sensitive and aesponsive to the anxieties of and the dongens
to victimls) of domestic violence. Officens shall make eveny reasoncble
elfont to predenrve all nrelevant evidence and fo immediately conduct a
thonough follow-up investigation wheneven this caime is baought zo
thein attention. ' ’

Jt shall be the nresponsibility of command end asupeavisony officers o
ascentain zthat a aepoaied domestic violence crime is properly docu-
mented and that a prionity follow-up dinvestigaiion is. completed as
expeditiousdy as possible in an d.t«ternpt tv ddenify and charge the

person{ 4] nesponsible for the crime.
Explanation and Definition of Caime

The crime of domestic violence has been enacted into the Washington
Criminal Code, Chapten 10.99, ‘with the astated Legisdative intent that
criminal laws be enfonced without negand 1o whethen the persons

invodved ane on were manrnied, cohabiiing oa involved in a relationship.

1. "Cohabitant" means.a person who is manrnied Zo on who i cohabit-
ing with a person as husband and wife at the present time o at
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some Xime in the past. Any penson who has one or more children
in common with another person, segandless of uwhethen they have
been manried on living togethen at the time, shall be treated as
cohabitand.

2. "Oomestic violence” dincludes but isa not limited o any ol the
Lollowing crimes when committed by one cohabitani againat anothen:

(el Assault in the Linst degree [RCHW 94.36.010);

(b) Assault in the second degree [RCW 94.36.020);

(e} Simple assalt {RCW 9:4.36.04_0);

(d) Reckless endan;iwnen«t (RCW 94.36.050);

(e) Coencion (RCW 94.36.070);

(L) Bunglany in the Linst degree {RCW 94.52.020! ; .

(@) Bunglany in the second degree (RCW 94.52.030);

(h) Criminal tresspass in the Linst degree (ROW 94.52.070];
(L) Criminad trespass in the second degree (RCW 94.52.080);
(4} Malicious miachiel in the Linst degree (RGY 94.48.070/ ;
(R} Malicious mischief in the second degree (ROW 9A4.48.080);
(1) Malicious mischiel in the thind degree (RCW 94.48.090);
(m) Kidnapping in the Lirst degree (RCW 94.40.020);

(n) Kidnapping in the second degree (RCW 94.40.030);

(o) Unlawtud imprisonment (RCW 9A4.40.040); '

(p] Rape in the Linat degree (RCW 9A.44.040); and

(q) Rape in the second degree (RCW 94. 44.050).

3. "Wictim" means a cohabitant who has been subjected #o domestic

viodence.

How does the program work? The best indicator is that our reported assaults in
1983 increased by a substantial 39% and while we are not normally pleased with a
crime jncrease, jn this instance we were delighted. Why? Because our priority
attention to domestic violence is paying-off in victims coming forward to seek
help and they are beihg given effective assistance by knowledgeable professionals
with a new dedication to serving their special needs. As was the case with rape
some eight years ago now, domestic violence is finally receiving the attention
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which it so desperately deserves and we Took forward to a continuing statistical
increase in assaults until every insidious case of abuse within the pr1vacy of
the home has been brought out of the family closet!

. é

Footnote: The U.S. Attorney General's Task Force on Family Violence received
testimony on this program at their January 1984 hearings in Seattle and it will
be addressed in their final report.



DOMESTIC VIOLENCE
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MEMORANDUM

DATE: | September 17, 1984
TO: Senator Phil Talmadge

CFROM: Kyle Adken K

SUBJECT: Domestic Violence Law

At your request, I contacted a few prosecutors and the Shelter Network
to find out what charges are being filed 1in the arrests made under

- the new domestic violence protection law. There. are two charges
possible, simple assault and felony assault. Of all the arrests,
it 1s estimated that charges are filed in one third of the cases. - -
0f those one third, roughly 90 percent are simple assault and 10 --
percent felony assault. "

The problem of the day with that bill is that women who are using -
self defense during domestic violence are also being arrested. The
-number is estimated to be one-third of all the people arrested under
the act. This problem is probably attributable to police protocol
rather than to the Tlegislation. It 1is not a problem in Oregon where
the language is simiTar. The legislation directs that 1if a police
officer finds probable cause that an assault has occurred in the
preceding four hours, he or she must make an arrest. Self defense
is not an assault.

I think you might want to use the following statistics whenidiscussing
the bill:

1. Victims of fam11y violence are twice as likely to be assaulted
' again if police do not arrest the attacker. {(Justice Depart-
ment Report conducted by the Police Foundation)

2. The Police Foundation's Study in Minneapolis showed that
in 35 percent of the cases where police did not make an.
arrest, victims suffered a repeat attack within six months.
When police made an arrest, only 19 percent of the victims
reported repeated violence.

Committee Staff: Tom Hoemann, Counsel/Staff Coordinator, 753-1826 B Dick Armsirong, Counsel, 758-1827
Kyle Aiken, Counsel, 758-1820 N Jon Ca.rlson, Counsel, 758-2031 B Karen Miller, 758-9111
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3. Arrest appeared to have no effect on the stability of the couple's
~  relationship. A majority split up during the follow-up period
‘no matter what the police did. (Police Foundation Study)

4.

KA :mj4~5

In the Minneapolis study, recidivism rates, measured from

officlal police records, were 10 percent in the arrest

cases, 17 percent in the mediation cases and 24 percent:

in the separation cases. The report concludes that "Despite

all cautions, it is clear that the recidivism measure is
lowest when police make arrests."

The police have stated that it is often a waste to arrestj

because the woman will not follow through with the: -

prosecution. The Abused Women's Project have found that -
90 percent of the women they assist followed through with
the case. -

The Shelter Network studied compliance with the old domestidﬂ .i

abuse law (Chapter 10.99 RCW). Their report will be released.
on October 3. It indicates that compliance with the old

law (which encouraged arrest and provided no-contact orders)

was poor; when I get the numbers, I will send them to you.

A study conducted in Oregon to assess the impact of their
1977 domestic violence 1law. In. the pre-1977 period
(1975-1977), there were 98 domestic homicides and 167 -
nondomestic homicides. In the post-1877 period (1978-1981).
there were 89 domestic homicides and 239 nondomestic
homicides. That represents a 10 percent decrease in domestic
homicides following the Iimpiementation of the- 1eg1s1at1on
while nondomestic homicides increased 10 percent.

Studies have shown that about half of the requests for
police assistance arising in large urban areas are related
to domestic violence situations. It has been reported .
that "up to 60 percent of all married women are subjected
to physical violence by their husbands at some time during:

their marriage"; moreover 20 percent are beaten regularly.

A National District Attorney's Association report cited
a Kansas City police study which found than 1in B5 percent
of the homicide and aggravated assault cases in 1972-1973,
police had been called to the house one time before the
occurrence. In almost 50 percent of the cases the police
had responded to five or more prior domestic disturbance
calls. . :
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FINAL BILL REPORT
- 5SB 5142
C 280 L 87

BY Senate Committee on Judiciary (originally sponsored by Senators
Talmadge, Lee, Bottiger, Moore and Rinehart)

Providing protection from unlawful harassment.
Senate Committee on Judiciary
House Committee on Judiciary

SYNOPSIS AS ENACTED

BACKGROUND:

Washington's criminal harassment statute, RCW SA.46, was intended
to make certain kinds of harassment illegal. Toward that end, RCW
924.46 makes it a crime to threaten to injure or harm another.

Law enforcement authorities report they are unable to make arrests
in many harassment cases because RCW SA.46 applies only where an
express threat is made to the victim. Often the victim is
subjected to a continued pattern of serious harassment, but no
arrest is possible because no specific threat of harm is made.

SUMMARY :

This chapter is intended to provide victims of unlawful harassment
with a speedy and inexpensive method of obtaining protection
orders preventing unwanted contact between the victim and the
harasser, "Unlawful harassment" is defined as a knowing and
willful course of conduct directed at a specific person which
seriously alarms, annoys, or harasses such person, and which
serves no legitimate or lawful purpose. The course of conduct
must be such as would cause a reasonable person to suffer
substantial emotional distress, and must actually cause such
distress to the victim. A set of factors the court must consider
in deciding whether the conduct serves any legitimate or lawful
purpose is provided. ©Nothing in the chapter is to be construed to
infringe on any constitutionally protected right, including
freedom of speech and freedom of assembly.

A victim of unlawful harassment may petition the superior courts
for a civil antiharassment protection order. At the time the
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petition is filed, the victim can request the court to issue a
temporary antiharassment protection order to remain in effect for
up to 14 days.

A hearing must be held on the victim's petition within 14 days
after it is filed. If the court finds that unlawful harassment
has taken place, it shall issue a civil antiharassment protection
order which can remain in effect for up to one year.

A respondent who willfully disobeys an antiharassment protection
order is guilty of a gross misdemeanor and may be subject to
contempt of court penalties. The municipal and district courts
have jurisdiction of any criminal actions brought under this
chapter. ’

In granting antiharassment protection orders, the court is given
broad discretion to grant relief, including orders restraining the
respondent from contacting or following the petitioner and
requiring the respondent to stay a stated distance from the
petitioner's residence or work place.

A petitioner may not obtain a third temporary antiharassment
protection order if the petitioner has previously obtained two
such orders but has failed to obtain a permanent antiharassment
protection order unless good cause for such failure can be shown.

VOTES ON FINAL PASSAGE:

Senate 47 0
House 86 11 {House amended)
Senate 47 0 {Senate concurred)

EFFECTIVE: July 26, 1987
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FISCAL NOTE

REQUEST NUMBER 1

Dffice of the Administrator for the Courts
Responding Agency Cade No. Bill No. ..S-130

January 12, 1987
Dmr Subemitisd

Comments for the Fiscal Note on the
Harrassment Bill: 4th draft S130

Senate Bill 130, 4th draft, proposes to have the Office of
the Administrator for the Courts provide support to the

trial court system by way of developing model form;kggﬂ_,, 5
instructional brochures required under section 4 (Lot

this act. In-our normal support for the trial court -

system we would also assist in the training of the court
‘staff in handling these types of cases.

Since providing this type of service is an integral part
of the Court Services and Education sections of the Office
of the Administrator for the Courts, there would be no
additional expenditures regquired to provide this support.

.There will be some local government costs in the printing
of the model forms, training time for staff, and travel
costs to regional training sessions conducted by the
Office of the Administrator for the Courts.

The bill allows for in forma pauperis filings, which are
assumed to be the majority of the cases. It is further
assumed that the additional revenues from persons using
the regular $70 civil filing fee would be immaterial to
the state. ‘ : M-

e

1692k : | - . | =

form FN 2 (Hev 97700

4



LOCAL GOVERNMENT FISCAL NOTE

Prepared in coopesshson with .

{Agency / Orpanizations)

5-532 amends RCW 26.50.020 to increase the jurisdiction of
district and municipal courts in domestic viclence prevention.
These courts currently have authority to issue and enforce
temporary orders for protection against domestic violence. Full
hearings are to be held only in superior court. This bill would
extend their jurisdiction to include violations of restraining
orders excluding respondents from residences. Current

legislation limits Jjurisdiction over these violations to superior

courts. As the proposed legislation would reduce the superior
court workload while it increases that of district and municipal
courts, .it can be expected to have minor fiscal impacts on local
jurisdictions. One half of superior court judges' salaries and
all of their benefits are funded by the state. All district and
municipal court costs are borne by local governments. There are
39 superior courts and 64 district courts in the state. There
are 132 municipal courts administered by cities and 95 municipal
courts administered under contracts with district courts.

Because these filings comprise a very small percentage of the

court workload, and the shift will be spread among a large number

of limited jurisdiction courts, it is not likely that a
measurable fiscal impact will be experienced.

. | REQUESTNO.  B7-1
BILNG ] RESPONDING AGENCY ST %
5-532 { Department of Community Development
T | PREPARED BY DATE
LLeslle Romer . ~1-12-8B7
Domestic Violence | THE Local Government SPAN
i Fiscal Analyst N - 234-4B348
| REVIP%ED BY OFM wu
! G | 17./81
impact On A Other
Cities Counties ‘ .
_ N
[ au B . O__ ...
¥ omher ; O other il _
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LOCAL GOVERNMENT FISCAL NOTE
: REO_UE-ST NO. g7-2

[ RESPONDING AGENCY

§-130, 4th draft Department of Community Developmen
CoLe T T PREPARED BY T © DATE ]AV
__Leslie Romer = . 1-12-8
Protection from harassment TITLE I.ocal Government SCAN
N Fiscal Analyst - | 234-4948
TREVIEWED BY OFM » CATE
CCodiein Cpotft—  izjmr
Impaci On i Counti : v Other
Cilies ; ounties : D e
03 an ' X1 an 1 o
B otner i D other

Prepsared in coopereiion with .
(Apeacy . Orpanizations)

o0 —
Also Seo State Gov't FN.

S-130 adds a new chapter to Title 10RCW, establishing civil
antiharassment protection orders and the procedures for their |
administration, The bill requires that court clerks' offices make
simplified filing forms and imstructional brochures available to
the public. Model forms and brochures are to be developed by the
Administrator for the Courts.

The restraining orders are to be delivered by the sheriff or
municipal peace officer to the respondent personally, unless the
petitioner prefers to have a private party serve the court

order. Sheriffs and municipal policy may collect standard
service and mileage fees for serving these orders. The bill also
adds viclation of court antiharassment orders to the list of
crimes for which a peace officer can make an arrest without a
warrant. :

This legislation is thought to be modelled after the domestic
violence prevention legislation, and is expected to have some of
the same impacts on local legal systems. County clerks report
that filings of domestic violence restraining orders reguire 1-3
hours of their time per case. Antiharassment filing forms are
expected to be shorter and simpler, but still regquire some
assistance from court clerk staff. The majority of petitioners
in domestic violence cases file as paupers, thus contributing to
court system costs., It is thought that .a lower percentage of
antiharassment petitions would be filed by paupers. No firm
estimates on the number of harassment cases to be anticipated are
availlable, but local court officials think there may be as many
harassment cases as domestic violence filings. No cost estimates
can be developed at this time.
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GOOD MORNING! 1I'M KARIL KLINGBEIL, ASSOCIATE PROFESSOR AT THE UNIVERSITY OF
WASHINGTON AND DIRECTOR OF SOCIAL WORK AT HAR_BORVIEW MEDICAL CENTER.

I AM PLEASED TO PRESENT TESTIMONY IN FAVOR OF THE PROPOSED CIVIL HARRASSMENT
LEGISLATION DURING THIS PUBLIC REVIEW AND COMMENT. "

FOR ALMOST TWENTY YEARS, I HAVE TAUGHT COURSES, PRESENTED WORKSHOPS AND
SEMINARS AND WORKED CLINICALLY IN THE FIELD OF INTERPERSONAL VIOLENGE IN THIS
STATE AND ACROSS THE COUNTRY. AS A RESEARCHER AND CLINICIAN, I HAVE WORKED
WITH BOTH VICTIMS (OR SURVIVORS AS WE NOW REFER TO THEM) AS WELL AS PERPE-
TRATORS OF VIOLENT ACTS.

I JOINED THE SEATTLE POLICE DEPARTMENT HARRASSMENT TASK FORCE AT ITS INCEPTION
LAST YEAR FOLLOWING THE EIA SUNDBY MURDER. THE PURPOSE OF THE TASK FORCE WAS
TO ASSIST THE POLICE DEPARTMENT IN EVALUATING THEIR RESPONSE TO THE SUNDBY
CASE, TO OFFER SUGGESTIONS FOR IMPROVED RESPONSES AND TO EVALUATE PERMANENT
SOLUTIONS INCLUDING THE PROPOSED LEGISLATION TO ASSIST THE SPD AND COMMUNITY
WITH EARLY DETECTION AND KNOWLEDGE OF HARRASSING BEHAVIORS.

THESE TASKS HAVE BEEN COMPLETED AND A CREATIVE AND EFFECTIVE TELEPHONE
RESPONSE UNIT NOW AUGMENTS THE 911 EMERGENCY CALL TELEPHONE SERVICE; BUT ITS
IMPORTANT TO NOTE THE TASK FORCE, CHAIRED BY CHIEF NOREEN SKAGAN, CONTINUES TO
MEET MONTHLY. WE REVIEW "HARRASSMENT CASES" AND CONTINUE TO SEEK INNOVATIVE
SOLUTIONS REGARDING PUBLIC EDUCATION AND EARLY DETECTION OF HARRASSMENT
'BEHAVIOR WHICH WE KNOW CLINICALLY LEADS TO MANY CRIMES INCLUDING MURDER AND
HOMICIDES.

THIS MORNING YOU WILL HEAR TESTIMONY FROM OTHERS, ESPECIALLY THOSE IN THE
CRIMINAL JUSTICE SYSTEM. I WANT TO MAKE SOME QUITE SPECIFIC POINTS ABOUT WHY
CLINICALLY WE NEED THIS LEGISLATION AND WHAT IT WILL DO TO PREVENT CRIME,

HARRASSING BEHAVIOR INCLUDES BOTH WORDS AND ACTIONS DESIGNED TO GOERCE,
CONTROL, INTIMIDATE AND/CR HUMILIATE OTHERS. IT OFTEN STARTS QUITE
INSIDEOUSLY, ESCALATES THROUGH REPEATED PATTERNS UNTIL 1T IS REGCOGNIZED
THROUGH STALKING, PREDATORY AND GROSSLY OFFENSIVE ACTS AND CAN LEAD TO OVERT ‘
VIOLENCE ENDING IN MURDER. BEHAVIORS, THUS, ARE ON A CONTINUUM AND OFTEN IN A
DEFINITIVE PATTERN OR "MO" SPECIFIC TO 'I‘HE OFFENDER.

WE HAVE BEEN ABLE TO DEFINE AND ARTIGULATE A PROFILE OF BEHAVIORS OF 4
HARRASSERS AND I HAVE TESTIFIED AT PREVIQUS HEARINGS ON SPECIFIC CHARAC-
TERISTICS5. 1I'D BE PLEASED TO ENUMERATE THOSE CHARACTERISTICS IF THE COMMITTEE
WISHES - BUT FOR PURPOSES OF THIS TESTIMONY TODAY I WISH TO POINT THAT WE
DIFFERENTIATE QUITE CLEARLY HARRASSING BEHAVIOR FROM THE USUAL "BOY-GIRL"
DATING, "NORMAL" INTIMATE RELATIONSHIPS WHICH ALL OF US HAVE EXPERIENCED.
FORTUNATELY, MOST. INDIVIDUALS CAN STOP OR TERMINATE UNWANTED -RELATIONSHIPS AND
THE OTHER PARTY RESPECTS THAT DECISION - OR RELATIONSHIPS ARE MUTUALLY A
TERMINATED,

NOT SO, HARRASSING BEHAVIOR. ONE OF THE CHARAGTERISTICS OF HARRASSERS IS THAT
THEY DO NOT RESPECT "SOCIAL CODES™ OR SOCIAL "CUES" - THEY DO NOT RESPECT
"NO!"™ THEY CONTINUE TO VERBALIZE OR ACT TO_CQERCE. INTIMIDATE 'AND CONTROL.

IN OTHERWORDS, THESE BEHAVIOR PATTERNS GO WELL BEYOND "PUPPY LOVE," FONDNESS
AND OTHER MORE POSITIVE AND ACCEPTABLE FORMS OF INTIMACY. PERHAPS SAYING THEY
GO "BEYOND" ISN'T QUITE APPROPRIATE - THE BEHAVIORS ARE IN DIRECT CONTRA-
DICTION TO THE MORE POSITIVE AND ACCEPTABLE FORMS OF INTIMACY. THESE



BEHAVIORS SERIOUSLY ALARM AND ANNQY, SERIOUSLY FRIGHTEN OTHERS AND CAUSE
SUBSTANTIAL EMOTIONAL DISTRESS. SOME VICTIMS WITH WHO I AM PROFESSIONALLY

_ ACQUAINTED HAVE LOST THEIR JOBS, BEEN UNABLE TO LEAVE THEIR HOME QR DRIVE A
CAR FOR SUBSTANTIVE PERIODS OF TIME, SUFFERED SEVERE DISRUPTION IN THEIR
PERSONAL REIATIONSHIPS AND OTHER MORE GREVIOUS SITUATIONS RESULTING IN
DIAGNOSIS OF POCST TRAUMATIC STRESS DISORDER - REQUIRING LONG TERM COUNSELING...
THREREFORE THESE VICTIMS OFTEN SUFFER SIGNIFICANT FINANCIAL LOSS.

THIS PROPOSED LEGISLATION OFFERS PREVENTION STRATEGIES BEFORE THE BEHAVIORS
ESCALATE TO THE CRISIS OF TERRORISM WHETHER ITS DOMESTIC VIOLENCE COVERED
UNDER ANOTHER STATUTE OR STRANGER-TO-STRANGER TERRORISM - THIS LEGISLATION
LITERALLY AIMS AT:

1) PREVENTING HARRASSMENT FROM OCGURRING

2) PREVENTING THE PHYSICAL AND EMOTIONAL PATN AND ABUSE OF VICTIMS AND
THEIR FAMILIES

3) HAVING THE CAPABILITY OF FREVENTING DEATH ‘

4) PREVENTS UNNECESSARY COSTS OF HEALTHCARE DOLLARS - THROUGH EITHER
STATE FUNDED VICTIMS COMP OR OTHER PRIVATE THIRD PARTY PAYORS

5) PREVENTS UNNECESSARY AND FRUSTRATING TIME SPENT BY CRIMINAL JUSTICE
SYSTEM STAFF (911 OPERATORS, PATROLMEN, DETECTIVES ETC.), AS WELL AS
HEALTH CARE PERSONNEL

THIS LEGISLATION FURTHER OFFERS AN INEXPENSIVE, ACCESSIBLE TOOL TO ASSIST
VICTIMS - TO EMPOWER THEM TO ACT INSTEAD OF FURTHERING THE VICTIMIZATION
PROCESS, THE HELPLESSNESS AND "QUT-OF- CONTROL" FEELINGS UNIVERSALLY

- EXPERIENCED.

IF THE COMMUNITY HAS SUCH A PIECE OF LEGISLATION AVAILABLE, IT CREATES A
COMMUNITY SYSTEM OF HELP, A NETWORK OF EDUCATION, TO ASSIST AND ENCOURAGE
VICTIMS TO SEEK ASSISTANCE EARLY ON IN THE HARRASSING PROCESS. TO ACT IS TO
TAXE CHARGE OF ONE'S OWN LIFE AND TO ABANDON THE EMBARRASSMENT AND SHAME, THE
MINIMIZATION AND DENIAL FREQUENTLY CITED BY VICTIMS. EIA SUNDBY WAS A CLASSIC
- CASE OF MINIMIZING THE DANGER AND LEGALITY OF THE SITUATION AS SHE FREQUENTLY
APOLOGIZED FOR CALLING THE 911 OPERATOR - SHE APOLOGIZED THE DAY SHE DIED.

I STRONGLY URGE YOUR SUPPORT OF THIS IMPORTANT LEGISLATION - IT IS THE
NECESSARY COMPONENT TO THE CRIMINAL LEGISLATION THAT WE NEED TO TURN THE
CORNER ON THE ESCALATION OF VIOLENT CRIME. HAD THIS BEEN INACTED EARLIER IT
MIGHT HAVE PREVENTED EIA SUNDBY'S DEATH AS WELL AS THE GOED FROM EVERGREEN '
COLLEGE WHO WAS MURDERED TWO YEARS AGO.

THANK YOU!
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CIVIL ANTTHARASSMENT STATUTE
5-130/87

SENATE JUDICIARY COMMITTEE

— SENATE STAFF:
o Debra Cheatum (786-7418)

'BACKGROUND:

Washington's criminal harassment statute, RCW 9A.46, was intended
to make certain kinds of harassment illegal. Toward that end,
RCW 9A.46 makes it'a crime to threaten to injure or harm another.

Law enforcement authorities report that they are unable to make
arrests in many harassment cases because RCW SA.46 applies only
where an express threat is made to the victim. Often the victim
is subjected to a continued pattern of serious harassment, but no
arrest is possible because no specific threat of harm is made.

California enacted a civil antiharassment statute in 1979
(California Code of Civil Procedure, section 527.6) which allows
a- harassment victim to petition the courts for an order
prohibkiting further harassment. Law enforcement authorities and
victim advocates have expressed support for ‘a similar civil
antiharassment statute in Washington which would give all
harassment victims, not Just those who have been expressly
threatened,. access to court protection.

SUMMARY :



This chapter is intended +to prov1de victims @ of unlawful
harassment with a speedy and inexpensive method of obtaining
protection orders preventing unwanted contact between the victim
and the perpetrator. "Unlawful harassment" is defined as a
knowing and willful course of conduct directed at a specific
person which seriously alarms, annoys, or harasses such person,
and which serves no legitimate or lawful purpose. The course of:
conduct must be such as would cause a reasonable person to suffer
substantial emoticnal distress, and must actually cause
substantial emotional distress to the victim. A set of factors
the court must consider in deciding whether the conduct serves
any legitimate or lawful purpose is provided.

A victim of unlawful harassment may petition the superior courts
for a Acivil antiharassment protection order. At the time the
- petition is filed, the victim can also regquest the court to issue
a temporary antlharassment protection order which will remain in
effect for up to fifteen days.

A hearing must be held on the victim's petition within fifteen
days after it is filed. If the court finds that unlawful
harassment has taken place, it shall issue a civil antiharassment
protection order which can remain in effect for up 'to one year.

A respondent who w:.llfully disobeys an antiharassment protection
order will be guilty of a gross misdemeanor and may also be
subject to contempt of court penalties. The mun1c1pal and
district courts shall have jurlsdlct:l.on of any criminal actions
brought under this chapter.
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