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The Peaple, ete., respondent,
v Victor Tohom, appellant,

(Ind. No. 149/10)

APPEAL by the defendant from a judgment of the County Court (Stephen L. Greller,
1), rendered July 28, 2011, in Dutchess County, convicting him of predatory sexual assault against

a child and endangering the welfare of a child, upon a jury verdict, and imposing sentence.

Thomas N.N, Angell, Poughkeepsie, N, Y. (Steven Levine of counsel), for appellant.

Willlam V. Grady, District Attorney, Poughkeopsie, N.Y. (Kirsten A, Rappleyea of

counsel), for respondent.
SGROL, J, ' “[Dogs] ate such agreeable friends—they ask no
questions—they pass no criticisms” (George Eliot, Scenes of Clerical Life [1857]), but do they
belong in the courtroom? On this appeal, we examine the question of whether the courts of this State
should permit the presence of a therapeutic “comfort dog” in a trial setting when the court determines
that the animal may provide emotional suppott for a testifying crime victim, We conclude that this
question should be answered in the affirmative,
Background/Pretrial Motion

Pursuant to a Dutchess County indictment dated December 16, 2010, the defendant
was accused of committing the crimes of predatory sexual assault against a child (Penal Law §
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130.96), n class A1l felony, and endangering the weltare of' o child (Penal Law § 260,10}, a class A
misdemeanar, Speeifically, it was alleged that between the summer of 2006 and November 2010,
the defendant engaged in multiple acts-of sexudl migeonduct, inclucling frequent sexual intercourse,
with his daughter (heveinafterT), who was under the age of 18 years, having béen bon in 1995, It
was further alleged that, as a result ofthe-defendant’s 1‘1lisqoncluct, the vietim twige became pregnant,
and that on both occasions the defendant arranged for hett to undergo an abortion,

By notice of motion dated May. 12, 201 I, the People sought to allow “Rose,” a
Golden Retriever therapy assistance animal, or “comfort dog,” to accompany J on-the witness stand
while she testified at the defendant’s teial, T support ol the motion, the People argued that Rose:had
proven useful during J’s interviews and therapy sessions because the presence of the dog made J
mare at ease and allowed her (o become “more verbal” More importantly, J had expressed anxlety
about having lo testify and be cross-examined at trial regarding the detalls of the alleged abuse,and
I's theraplst indlcated that Rose's presence would help to alleviate the apprehension, as well as the

psychological and emotional trauma that such testimony might engender,

The People acknowledged that there was “no case law or statutory authorfty In New -

York for specifically allowing an assistanee dog lo aecompaiy awithess to the stand, however, there
was precedent for allowing a child witness to have a comfort item (e.g., a teddy bea) while
testifying” The People argued that ] qualitied as a “spoctal witness” under the Criminal Procedure
Laty, and that suppott for allowing Rose to be present with T while she testified could be found in
Exeeutive Law § 642-a, which allows for a “person supportive of [a] ‘special wilhess™ to be
“presont and accessible” durlng the testimony of the withess,

Tn opposition, the defendant argued, inter alid, that Rose’s presence would “clearly
prejudice the jury against” him, More specifically, the defendant maintained thatthe dog's presence
would convey to the jury that the witness is.under stress as a result of testifying about the subject
events, and that her stress resulted from “telling the truth.” The defendant fucther argued that the
jury would be more “gympathetic” toJ if Rose were present, and that cases involving therapy dogs
“overwhelmingly” involve preteen witnesses, wheteas, at the time of trial; J was 15 years old. Thus,
the defendant concluded that J should not be afforded the requested accominodation when she
testified at trial,

The County Court soheduled a heaving on the issue of whether Rose should be
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permitted to accompaiy J and stay beside het as she testiffed, However, the hearing was not a
scientific-cvidence hearing scheduled i ascordance with the dictates of frye v Uniled States (293
F 1013 [Ct App DC)) and, notably, the defendant never requested a Frye hearing,

At the heaving, testimony was adduced from Loti Stella, an employee ofthe Dutchess
County. Office of Child and ]*mmly Services, who stated that her title was “licensed Master o f Soclal
Work,” and that she tac four years of experience working with childven In the foster-care system,
Stella explained that J spent the First 10 years of her life living in Guatemala, where shie was raised
by her maternal grandparents; that she then cameto:the United States at the defendant's request, that
the abuse began soon thereafter, and that J had virtally no contact with her mother, Stella had been
working wnh ¥ since Augist 2010, ind had seen her professionally about vnee perweek since that
time, Aocorhng to Stella, J had been didgnosed by a psychiateist with post-traumatic stress disorder
as a result of the sexual abuse perpetrated upon her by the defendant, Stella also stated that J was
“unable to express her emotloris”; that she did not want to diseuss the abiuse; and that she had trouble
sleeping at night, Stella observed that, duririg s therapy sessions, “you can visibly see the anxiety;
[J7 will nowmally be pulling at her sleeves and not able fo sit still [o] make eye contact.” Stella
further testified that she had utilized Rose during at least three 30-45 minute therapy sessions with
1, and that the use of the dog was recommended by Stella’s supervisor, Stella stated that when Rose
was present; “J is a lot more verbal, just in'general, about her-day, her comings and goings.” When
Sella discussed the fact that J was to lestify at trlal, and would then see atid confroit the defendant
again after having been away from him for over one year, | “started to expstience some anxlety.”
In particular, Stella explained that J was worried and did not feel safe because of “the way that her
family members have made her feel about this situation[,]”* as if she wete 4 scapegoat, However,
when Rose “placed ier head onJ's lap, aiid J began to pet her, [J] was better able to talk about [how]
she felf and how she.would feel safer if Rose was present with her in the courtroom,”

Stella also testified that having J teslify in open coutt about the abuse would be
tuntanount o “1etrmmati7ing her and causing her to experience post-traumatic’ stress disorder
symptoms and possibly Increase those symptoms.™ Infact, Stella noted that, “even in therapy when
Tis very upset about something, she completely shuts down.” Tn Stella’s oplnion, Rose’s presence
with J while she testified “would have a soothing impact on [JJ"; would allow J to “be able to betier

express herself verbally”; and would “decrease her levels of physiological stress.” Stella stated that
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it is easter for J to talk about matters “[wlhen she maintains her composure,”

At the conclusion of Stella’s examination and cross-examination, the People argued
that Rose should be permitted to accompany J to the stand, explaining that “if Rose senses J's
anxiety [she] will [simply] sit up and put her head on J’s lap.” Indeed, Rose had been trained since
the age of elght weeks “to sense stress and anxliety and act in such a way to help reduce that” by
raising herselfup and offering herselfto the person to be petted, The People also noted that the coutt
could provide instructions to the jury with regard to the dog, The defendant requested that the court
deny the People’s motion and Instead allow Stella to be present “anywhere in the courtroom, except
. . directly behind [the witness] at the stand.”

The County Court then observed that if Stella were to sit in the back of the
courtroom, J would not see her, but that if Stella were to sit near the front, “there’s a far groater
chance that a person can be deemed fo be influencing the child's testimony than the dog, who can’t
speak, who can’t speak to the child, [and] the child can’t speak back to the dog.” The cout

determined that Stella’s presence near J could lead the witness “to inadvertently look towatds her

therapist for support and that could be deemed by the jury as looking for answets, and be

misinterpreted that she’s aftald to answer without checking with her therapist first, or that the
therapist Is influencing what she’s about to say.” The court found that “there’s a far lesser chance
of that happening with the dog, which has been recognized in the case law,”

The County Court’s Declsion

In an order dated June 1, 2011, the County Court granted the People’s motion. The
court concluded, inter alia, that Executive Law § 642-a, “which establishes guidelines for the ‘falr
treatment of ehild vietims as witnesses[,]’ is.applicable to the 15 year-old victim in this case” since
the intent of that law “is to protect children under 16 years of age who are vietimized by crime”
(emphasis added). The court also found that I's trial testimony was “likely to cause severe
emotional, mental and psychological stress,” which “necessitates the consideration of procedures to
protect [het] mental and emotional well-being while testifying.” However, the court also stated that
it did “not take the defendant’s argument lightly that to permit Rose to accompany the victim while
she is testifying may be prejudicial” Accordingly, although the court granted the People’s request
to allow the comfort dog to accompany J during her testimony, pursuant to Executive Law § 642-

a(4), It noted that “[w]ith an appropriately fashioned instruction to the jury, any possible prejudice
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will be minimized, if not eliminated(,)” and “in this regard [defense counsel is invited] to prepare
proposed limiting and curative instructions [which], if appropriate . . . will be adopted by the court.”

| Trial/Sentence/Motion to Vacate Convigtion
On June 2, 2011, the defendant proceeded to a jury trial before the County Court,
Before J testified, the coutt instructed the jury as follows: ’ |

“Ladies and gentlemen, the next witness is [J] who is obviously
sitting in the jury box, As you might recall, I previously spoke to you
about the companlon animal that’s with her. As [ indicated before
and 1 reiterate to you now, during the testimony of [J] she will be
accompanied by a companion dog. The decision to allow this was
one the court made and you may not speculate in any way as to why
that decision was made. You must not diaw any Inference either
favorably or negatively from cither side beeause of the dog's
presence, You must not permit sympathy for any party to enter into
your considetations as you listen to this testimony, and this is
especially so with an outside factor such as a companion dog
permitted to be present in the courtroom, Each witness’s testimony
must be evaluated based upon the instructions I give you during my
charge and on nothing more,”

The trial transetipt reveals no other mention of Rose’s presence during J's testimony or at any other
point during the rest of the trial. The County Court repeated the above comments regarding the
presence (;f the dog in its instructions to the jury, glven prior to deliberation, '

At the conclusion of the trial, the jury returned a verdict convioting the defondant of
predatory sexual assault against a chlld and endangering the welfare of a child, On July 28,2011,
the defendant was sentenced to an indetorminate term of imprisonment of 25 years to life on his
conviction of the count of predatory sexual assault against a child and a definite sentence of 1 year
of incarceration on his conviction of the count of endangering the welfare of a child, to tun
concurrently with each other,

The defendant moved, pursuant to CPL 330.30(1), to set aside the verdict, arguing,

_inter alla, that Rose’s presence during J’s testimony deprived him of a fair trial, and violated his right

to confront and cross-examine witnesses against him, The defendant also argued, among other
things, that Rose’s presence in the courtroom was not authorized under the Executive Law, and that
the court should have conducted a Frye hearing on the matter,

In an order dated July 27, 2011, the County Court denied the motion to set aside the
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verdiet, holding that the defendant “had provided no authoritative proof that [the cout’s decision
regarding Rose’s presence] requires reversal as a matter of law as mandated by CPL §330.30(1) [and
that] it is particularly noteworthy that defendant cannot demonstrate actual prejudice.” The count
also noted that it had offered the defense an opportunity to submit proposed jury charges with regard
to the dog’s presence at trial, but that the defense declined to submit such proposed charges,

Appellate Arguments

On appeal, the defendant repeats many of the arguments that he made in supboﬁ of
his motion to set aside the verdict, and he also, inter alia, challenges the County Court’s concluslon
that CPL 60,42 (the so-called Rape Shield Law) barred him from presenting certain evidence In his
defense, With respeot to the comfort-dog issue, the defendant argues that Executive Law § 642-a
does not specifically permit the presence of a comfort dog at a criminal trial; that the County Coutit’s
interpretation of the statute so as fo permit such presence improporly invaded the domain of the
Legislature; and that the dog’s presence violated the defendant’s due process right to a fair trial and
impaired his right to confront witnesses against him. The defendant also contends, for the first time
on appeal, that Executive Law § 642-a is unconsiitutional; that the Poople committed prosecutorial
misconduct because they were allegedly instrumental in providing the comfort dog for J's use; and
that the court was requited to make a finding of necessity beforo allowing such accommodation,
Discussion

Executive Law § 642-8

The issue of whether a therapeutic comfort dog may be employed at trial is one of
first impression in this State, While the issue has been addressed in other jurisdictions, New York
courts have not yet had the oceasion to analyze this development. It is also true, as the People noted
in their moving papers before the County Court, that there is no New York statute which specifically
states that comfort dogs are permissible in a trial setting, However, the Legislature has generally
addressed the treatment of crime viotims, and it has endeavored to ensure that those who are
victimized by criminal acts are treated faily during the subsequent judicial process, To that end,
in 1984, New York passed article 23 of the Exccutive Law, entitled “Fair Treatment Standards for
Crime Vietims.” In 1986, the Legislature added a new section to this article, section 642-a, entitled
“Pair treatment of ehild victims as witnesses.” The putpose of the legislation was to address the

emotional stress which a child vietim might endure as a result of his or her necgssary involvement
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with oriminal pa‘bceedings. Asexplained abov';, the statute was relied upon by the People in support
of their motion and was found to be applicable herein by the County Court, In our opinion, the
County Court’s conclusion in this regard was correct and, thus, we reject the defendant’s first
argument, which was that there Is no statutory authority in New York permitting a trial witness to
be accompanied by & therapy assistance animal, Specifically, we conclude that Executive Law §
642-a applics in this case,

Executive Law § 642-a states, in pertinent part:

“Tq the extent permitted by law, . . , the courts shall comply with the
following guidelines in their treatment of ohild victims:

“(4) The judge presiding should be sensitive to the psyehological and
emotional stress a child witness may undergo whon testifying,

“(5) In accordance with the provisions of article sixty-tive of the
oriminal procedure law, when appropriate, a child witness as defined
in subdivision one of section 65.00 of such law should be permitted
to testify via live, two-way olosed elreuit telovision,

“(6) In accordance with the provisions of section 190,32 of the
criminal procedure law, a person supportive of the ‘child withess’ or
‘special witness’ as defined in such section should be permitted to be
present and accessible to the child witness at all times during his
testimony, although the person suppottive of the ehild witness should
not be permitted to influence the child’s testimony.”

CPL 190,32(1)(a) defines “Child witness” as:

g person twelve years old or less whom the people intend to call as
witness in a grand jury proceeding to give evidence concerning any
orime {defined in article 130 or 260 or sectlon 255.25, 255,26 or
225.277 of the penal law] of which the person was a victim,”

CPL 190.32(1)(b)(ii) defines “Special witness” as:

“a person whom the People Intend to call as a witness in a grand jury
proceeding and who is [m]ote than twelve years old and who is likely
to suffer very severe einotional or mental stress if required to testify
in person concetning any orime [defined In article 130 or 260 or
‘section 255.25, 255,26 or 22527 of the penal law] of which the
per'son was a vietim,”

CPL 65.00 defines “child witness™ as:
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“a person Fourteen years old or less who is or will be called to testify

in a criminal proceeding, other than a grand jury proceeding,

concerning an offense [defined inarticle 130 or 260 o section 235,25

of the penal law] which is the subject of such criminal proceeding.”

Insofar as Exccutive Law § 642-a defines the terms “child witness” and “special
witness,” it does so only by reference to CPL 190,32, a provision which applies only in the context
of grand jury proceedings. In addition, insofar as Executive Law § 642-a defines the term “child
witness” in the conlext of « Irial setting, as a pexson 14 years old or less, it defines that term, by
reference to CPL 65.00, only for the purpose of determining whether the withess can testify by
closed-cirenit television,

Executive Law § 642-a does not define the term “child witness” in the contex
presented at bar, to wit, where the witness is testifying in person at the trial of the defendant acoused
of vietimizing that witness, Even more significantly, for purposes ofthe issue on appeal, Exeoutive
Law § 642-a(4), the subdivision of the statute that is the most all-inclusive, does not separately
define the term child witness, Nor does Executive Law § 642-a define the term “child vietim,”
which is used both in the statute’s preface, as well as in the first three subdivisions thereof,
Additionally, as noted by the County Court, the statute employs the phrases “child vietim” and “child
witness” somewhat interchangeably and, arguably; uses the terms in reference to the same individual.

Given the foregoing observations, It is not readily discernible from the language of
Executive Law § 642-a whether Its provisions were meant to be applicable to the present situation,
which involves a witness who was 15 years old at time of trial, Accordingly, under such
circumstances, examination of the legislative intent is in order.

As stated by the Court of Appeals in People v White (73 NY2d 468, 473474, cert
denied 495 US 859):

“The controlling principle in interpreting statutes is the legislative
intent (Ferres v City of New Rochelle, 68 NY2d 446, 451 Matter of
Albano v Kirby, 36 NY2d 526, 529-530; Matter of Pelierson v
Daystrom Corp,, 17 N'Y2d 32, 38), Obviously, evidence of it is flrst
sought in the words the Legislature has vsed (Sega v Stafe of New
York, 60 NY2d 183, 191; Riegert Apts. Corp. v Planning Bd., 57
NY2d 206, 209; People v Graham, 55 NY2d 144, 151), But we may
nat stop there; the spirit and purpose of the act and the objects to be
accomplished must also be considered (New YorkState Bankers Assn.
v Albright, 38 NY2d 430, 436; Ferres v City of New Rochelle, supra,
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al 446; Uniformed Firefighters dssn. v Beekman, 52 NY2d 463,

471

In the case at bar, examination of the legislative Intent behind the passage of
Executive Law § 642-a is illuminating, and supports the conclusion that the statute was specifically
meant to encompass a child vietim who must bear in-person witness against an individval accused
ofhis or her vietimization, In particular, the Legislature made the following statement in connection
with the passage of Exeoutive Law § 642-a: |

“The legislature vecognizes that a significant number of children
under sixteen years of age are victimized by crime, and that these
children are patticularly vulnerable to criminal attacks by adults,
including family members, The legislature further recognizes that
children who are called upon to testity as witnesses in oriminal
proceedings Involving erimes allegedly committed against them may
suffer additional trauma. The legislatuwre finds and declares that
special protection, consideration and assistance must be provided
child victims and witnesses to minimize such trawma, and any
ensuing problems ocourring later in life that such trauma may cause.

“This act [adding § 642-a and amending §§ 621, 624, 626, 627, 631-

a, and 642] accords child victims and withesses additional rights,

protections and services during their involvement with the criminal

Justice system™ (L, 1986, ch 263),

Moreover, teview of other legislative material that was generated attendant to the passage of
Excoutive Law § 642-a clearly reveals that the statute was intended to cover “child victims and
witnesses” who wete under the age of sixteen years (Bill Jacket, L 1986, ch 263),

It cannot be disputed that, at least in a colloquial sense, J was a child victim,
inasmuch as the criminal acts commilted against her took place when she was between the ages of
11 and 15 years, Given this fact, and in light of the above expression of intent by the Legislature
indicating that it desired to afford special protection to “children under sixteen years of age [who)
are victimized by crime” (L 1986, ch 263) and who are called upon to testify, the County Court
properly concluded that J came within the purview of Executive Law § 642-a, In particular, the court
propetly relied on subdivision (4) of the statute, which, as noted, simply states: “[t]he judge presiding
should be sensitive to the psychological and emotional stress a child witness may undergo when
testifying” (emphasis added). |

Further, there is precedent for interpreting Executive Law § 642-a(4) to permit a child
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witness to hold a “comfort item,” such as a leddy bear, while testifying In order to alleviate the
ohild’s psychological and emotional stress, In People v Gutkaiss (206 AD2d 628), which involved
the prosecution of a defendant acoused of sexually abusing two boys, the Appellate Division, Third
Department, concluded that the statute provided a basis for permitting a child witness to have a teddy
bear with him as a comfort item while testifylng, In relevant part, the Court stated:

“Defendant further claims he was prejudiced by the fact that vietim
A held a teddy bear while he testified. We disagree since County
Court informed the jury that the teddy bear had ‘nothing to do with
the truth or falsity of this witness’ [sic] testimony, . . . you should
[mot] consider and evaluate the witness on [the] basis , .. he had a
teddy bear In his possession,” Additionally, permitting victim A to
hold the teddy bear was entirely appropriate in view of Executive
Law § 642-a(4), which directs the Judge presiding at a trial of this
type to be sensitive to the psychological and emotional stress a child
witness may undergo when testifylng” (id. at 631).

" Cases from other jurisdictions are in accord (see State v Dickson, 337 SW3d 733, 743-744 [Mo Ct
App] [holding that trial court did not improvidently exercise its diseretion in allowing a child vietim
to hold & comfort item after balancing the benefit to the witness against any potential prejudice to
the defendant]; Stare v Powell, 318 SW3d 297, 304 [Mo Ct App] [the Missouri Court of Appeals
permitted 16 year old to have 4 teddy bear while testifying, and stated, “[wle . .. emphasize that trial
coutts must be cognizant of the possibility that comfort items or other accommodations for minors
may unfairly engender sympathy for complaining witnesses; . . . Nevertheless, in this case, we
conclude that the trial court property weighed the impact of the teddy beats on the witnesses and the
juey”); State v Marquez, 124 NM 409, 411, 951 P2d 1070, 1072 [the court held it was not error fo
allow a child victim of sexual assault to hold a teddy bear while testifying when court “properly
balanced” her need agai'ust possibility of prejudice]).

Of course, the case at bar involves a live animal, as opposed to an inanimate object,
Nevertheless, we porceive no tational reason why, as per the broad dictate of Executive Law § 642-
a(4), a cowmt’s exercise of sensitivity should not be extended to allow the use of a comfott dog where
it has been shown that sueh animal can ameliotate the psychological and emotional stress of the
testifying .child witness, Morever, contrary to the defendant’s argument, the conclusion that
Executive Law § 642-a(4) can be interpreted to permit the use of a comfort dog at trial does not

usurp the province of the chlsllalure.
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As explained above, the clear mandate of Executive Law § 642-a {s to render the
judicial process less threatening to child victims who necessarily become engaged In that process,
Hence, the statute sets out specific ways to accomplish its intended purpose, to wit, allowing children
to testity “vig live, two-way closed-ciroult television” (Executive Law § 642-a[5]), permltting a
“person supportive of the ‘child witness'™ to accompany the child witness (Executive Law § 642-

-a[61), and allowing the child witness “to use anatomically correct dolls and drawings during his [or
her] testimony” (Executive Law § 642-a[7]), However, before these specific accommodations are
enumerated, the statute contains the broadly worded subdivision (4), which provides that a judge

“should be sensnlvc to the psychological and emotional stress a child witness may under 8o when
testifying,” Slnce it included what can be characterized as a preceding “catch-all” provision (ie.,
subdivision 4), it Is apparent that the Leglslature did not intend the subsequent specific measures
(i.e., subdivisions 5, 6, and 7) to be the sole means by which the court could accommodate & child
witness. Instead, the Legislature recognized that a trial court should be provided with the flexibility
to adopt ot permit additional accommaodations, other than those specifically mentioned in the other
sections of the statute, |

Indeed, the Janguage of subdivision 4 is so general that it can only be Interpreted as
authorizing a trial judge to utilize his or her discretion in fashioning an appropriate measure to
address a testifying child witness’s emotional or psychological stress, based upon the particular
needs of that child (see People v Gutkaiss, 206 AD2d 628, ¢f. People v McNair, 87 NY2d 772, see
also Goings v Unlted States, 377 F2d 753, 762 [8th Cir] [a “trial judge should exercise his [or her]
discretion with \\}ide latitude to assure an atmosphere in which a witness will feel at ease in telling
the truth”); State v Cliff; 116 Idaho 921, 924, 782 P2d 44, 47 [“[i]n cases . . , where it is necessary
to receive testimony from young children, l‘hé court must strike a balance between the defendant's
right to a fair trial and the witness’s need for an environment in which he or she will not be
intimidated into silence or to tears™). |

Insofar as the defendant contends that the County Court was required to make a
finding of necessity, i.e,, that J needed Rose to be able to testify, before the court allowed such
accommodation, the defendant failed to ralse this argument before the County Court and It Is, thus,
unpreserved for appellate review (see CPL 470,05[2)). In any ovent, this argument is without metit,

Executive Law § 642-a(4) does not set forth any “necessity” criterion for a court to adopt measures
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intended to address the stress which a child withess may experience on the witness stand. Indeed,
the statute specifically recites that the trial judge should be sensitive to the “psychological and
emotional stress a child withess may undergo when testifying” (emphasls added), and not the stress
which the witness will definitely experience. Nor have other jurisdictions adopted a “compelling-
need” standard in this regard, “Instead, courts that have addressed the issue have emphasized the
need to strike a balance between the right of the accused to & fale trial and the need to mitigate the
intimidating environment for some child witnesses” (State v Brick, 163 Wash App 1029, ¥2 n 5 see
State v Powell, 318 SW3d 297 [Mo App 2010}; State v Marquez, 124 NM 409, 951 P2d 1070; Srate
v CUiff, 116 Idaho 921, 782 P2d 44).  Here, the testimony given by Stella provided ample evidence
that Rose’s presence alleviated J's anxiety and allowed her to more easily discuss the conduct which
was perpetrated against her, which, of course, was the very subject of the trial,

Inherent Power of Trial Judge

In a similar veln, we note that New York courts have long held that a judge
conducting a public trial ls empowered to control the proceedings in whatever manner may be
consistent with the demands of decorum and due process (see People v Hagan, 24 NY2d 395, 397,
cert denied 396 US 886; People v Mendola, 2. NY2d 270, 276; People ex rel Karlin v Culkin, 248
NY 465; People v Hargrove, 60 AD2d 636, 637, cert denied 439 US 846; see also People v Sorge,
301 NY 198, 202 [tial courts possess “wide latitude and . . . broad diseretion , . to administer a trial
effectively”]; Bowers, Judiclal Discretion of Trial Courts [1931], § 262, pp. 296-297), Hete, the
defendant has made no showing that Rose's presence had any identifiable impaot on the proceeding,
Moreover, as indicated above, the County Cowt specifically informed the jury that it was not to draw
any inference in favor of or against either side because of the dog’s presence, Thus, in addition to
the statutory basis afforded by Executive Law § 642-a, the County Coutt’s declsion to allow Rose
into the courtroom and at the witness stand during JI’s testimony was also a proper exerclge of lts
inherent power and discretion to control the trial proceedings (see e,g. People v Spence, 212 Cal App
4th 478, 513 {a therapy dog could accompany the child witness based, intor alia, upon “the general
discretionary standards set forth in [the California Evidence Code] for control of a courtroom™);
Sexton v State, 529 So2d 1041, 1044-1045 [Ala Cr App] [affirming a defendant’s conviction even
though the prosecutor sat with the five-year-old victim as she testified, and explaining that the “trial

Judge was in the best position to determine what, if any, probable effect this action would have on
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the jury”}).
Due Process/Prejudice

Turning to '.the defendant’s second argument, we conclude that, Rose’s
accompaniment of J to the witness stand did not adversely atfect the defendant’s due process right
to a falr trial or compromise his constitutional right of confrontation, In Holbrookv Flynn (475 US
560), the United States Supreme Court explained that |

“(wlhenever a courtroom arrangement is challenged as inherently

prejudicial, therefore, the question must be not whether Jjurors

actually articulated a consciousness of some prejudicial effect, but

rather whether ‘an unaceeptable visk is presented of Impermissible

factors coming into play’, . . {1]f the chatlenged practice is not found

inherently prejudicial and if the defendant fails to show actual

prejudice, the inquiry is over” (id. al 570, quoting Estelle v Williams,

425 US 501, 505).

The defendant offered no support for his contention that Rose's presence was
inherently prejudicial and, thus, violated his due process right to a fair trlal, because Rose allegedly
conveyed the impression that J was being truthful as she testified. Indeed, the defendant admits that
Rose was trained merely to respond to a person’s stress level, Ttis beyond dispute that a dog does
not have the ability to discern truth from falsehood and, thus, cannot communicate such a distinction
toajury, Not can it be concluded that any actual prejudice resulted from the concededty unobtrusive
presence of the dog In the courtroom,

We are ot unmindful that Rose may have engendered some sympathy for J in the
minds of the jurors, Flowever, there is no proof that such sympathy was significantly greater than
the normal human response to a child’s testimony about his or her sexual abuse at the hands of an
adult. Moreover, the County Court gave the jury sp'eciﬁc instructions that it must not permit
sympathy to enter into its considerations, especially with respect to “an outside factor such as a
companion dog permitted to be present in the courtroom.” A jury Is presumed to follow the legal
Instruction provided by the trial court (see People v Guzman, 76 NY2d 1, 7). Nor did defense
counse! suggest any further instruction regarding Rose’s presence, '

We ave also guided by some recent decisions from foreign jurisdictions which have
had occasion to address the topic of whethet a defendant is prejudiced by the presence of a dog

during trial testimony. Forexample, in a case from the State of Washington, State v Dye (170 Wash
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App 340,283 P3d 1130, lv granted 176 Wash2d 1011, 297 P3d 707), which was decided in August
2012, the Washington Court of Appeals concluded’ that the trial court propetly allowed a
comfort/service dog court named Ellie to accompany a mentally disabled adult vietim/witness to the
stand while he testified at the defendant’s trial, In Dye, the cowt speoifically rejected many of the
same arguments that the defendant raises on this appeal tegarding the prejudice and due process
issues. In partioular; the Dye court stated;

“[In suppott of its protrial motion to allow the dog to accompany the
witness on the stand) the State represented that [the victim] ‘is
experiencing significant anxiety vegarding his upcotning testimony’
which diminished when [the victim] was with Ellie, [The defendant]
contends [, inter atia,] that Ellie’s presence deprived him of'a fair trial
... by improperly inciting the jury’s sympathy and encouraging the
jury to infer [the vietim's] vietimhood, and by glving [the victim] an
incentive to testify in the prosecution’s favor . . , Here, the necessary
balancing is Implicit in the court’s ruling, The court did not think
Ellie would distract the jury, and observed that the dog was ‘very
unobtrusive [and] will just simply be next to the individual . . . Given
[the victim's] ‘significant emotional trauma,’ the court conoluded
Ellie’s presence was appropriate” (State v Dye, 170 Wash App at 344,
348,283 P3d at 1132, 1134),

In People v Spence (212 Cal App 4th 478), decided in Degember 2012, the California Court of
Appeals engaged In a thorough discussion of the issue and sanctioned the use of a therapy dog at the
tial of a defendant who was ultimately convicted of the sexual abuge of a ten-year-old girl, In patt,
the Spence Court stated:

“[Regarding] the use of the therapy dog, the [trial] court referred to
the diseretion granted to it under [California) Evidence Code section
765 to control court proceedings in the search for fruth, and
commented that there would be no prejudice in allowing the therapy
dog to be present in the courtroom. The court said it was comparable
to [the witness) holding a ‘cute teddy bear in her hands’ to provide
her comfort, The court explained to counsel that this particular
therapy dog had been in the same courtroom before, ‘and she’s almost
unnoticeable once everybody takes their seat on the stand, She’s very
well behaved . . . The record does not show any [issues or improper
behavior by the dog] arose {during the course of the trlal],

“In addition to the general discretionary standards set forth in
Evidence Code section 765, for control of a courtroom, the provisions
of section 868.5, subdivision (a) apply to'a [prosecution] witness in
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a case involving a. . . sex offense. The witness ‘shall be entitled, for
support, to the attendance of up fo hwo persons of his or her own
choosing . . . at the trlal, . , . during the testimony of the prosecuting
witness , ., [1]t is easy to conclude that therapy dogs are not ‘persons’

within the meaning of section 868.5 [and] since subdivision (b) of -

sectlon 868.5 refers to the court’s duty to give admonitions under
section 868.5 that the advocate must not sway or influence the
witness, we cannot imagine that the Legislature Intended that a
therapy dog be so admonished, nor could any dog be sworn as a
witness. In any case, the trial court took care to ensure that the
therapy dog would be mainly unnoticeable once everybody took their
seats, and that corrective action would be taken if there was a
problem, which there was not.

“[Accordingly, although] the circumstances of this case with respect
to the use of the therapy dog simply do not fall within the coverage of
sectlon 868.5 [, nevertheless,] [tJhe court appropriately exercised its
discretion under Bvidence Code section 765, subdivision (b), to set
reasonable controls upon the mode of interrogation of the child
witness, by providing a therapy dog In this exercise of ‘speclal care
to protect [the witness] from undue haragsment or embarragsment’™
(Jd. at 513-513, 517),

As was true in both of the above cases, the County Court hereln balanced. J's

demonstrated need for Rose during her testimony agalinst the potential prejudice to the defendant,

It then properly concluded that, with clarifying instructions to the jury, the unobtiusive presence of

the dog was appropriate in this case,

Right of Confrontation _ ‘
There is no merit to the defendant’s contention that Rose’s presence violated his

constitutional right to confront witnesses against him, The defendant first contends that, at certain

points during I's testimony, the dog physically impeded the jury’s ability to observe J as she testified,

However, no such complaint or any objection was ever made during the trial. Indeed, at the

conclusion of I’s testimony, the following colloquy took place:

+ “Prosecutor: Just so the record is clear, T want to make a record of

July 10, 2013

Rose’s behavior during [J's] testimony, that she sat unobtrusively
with the witness, There were no nolses coming from the dog, She did
notmove around, Certainly, [defense counsel] did not bring anything
to the court’s attention about her behavior during the actual
testimony, and 1 think the record should be clear that the dog sat
peacefully and quietly on the stand,
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“Court: [addressing defense counsel) [1]s that unfalr?
“Defense Counsel: No, Judge,

“Court: I mean initially the dog was being petted by the witness, and

then the dog appavently disappeared. The dog was innocuous, in no

way obirusive” (emphasis added).

Thus, there is no basls to conclude that Rose physically interfered with the defendant’s right to
confront a witness agalnst him (¢f. Coy v lowa, 487 US 1012, 1019-1020 [a defehciant’s right of
confrontation was violated when the coust permitted a sereen to be placed in front of the testifying
witness so as to shield the witness from the defendant’s view]),

The defendant also contends that Rose’s presence infringed on his right of
confrontation because the dog’s “presence made it unlikely that the jury was able to utilize [its]
common sense and experience in making a determination as to I’s truthfulness,” To the extent that
the defendant argues that Rose’s presence made it more likely that the jury would oredit I's .
testimony as truthful, we disagree. “Normally the right to confront one's accusers is satisfied if
defense counsel receives wide latitude at trial to question witnesses” (Pennsylvania v Ritchie, 480
us 39‘, 53). Hore, defense counsel engaged in extended and thorough cross-examination of J.
Consequently, our review of the vecord does not suggest to us that Rose impeded defense counsel’s
right to cross-examine the central witness in the People’s case against the defendant (see Stafe v Dye,
170 Wash App at 346, 283 P3d at 1133),

There is also no indication that the jury deemed Rose’s presence to be, in effect, a
corroboration of s testimony, In People v Adeams (19 Cal App Ath 412, 437), the California Court
of Appeals addressed that Issue in the context of a California statute which allows a victim/witness
to have a support person ﬁl'esent during trial testimony. As the Adams court explained:

“The presence of a support person at the stand does not necessarily
rob an acoused of dignity or brand him or her with an unmistakable
" mark of guilt, The presence of a second person at the stand does not
requite the jury to infer that the support person-believes and endotses
the witness's testimony, so it does not necessarily bolster the
witness’s testimony, Finally, the presence of a support person does
not interfere with the decorum of the judicial proceedings,
Consequently, in the absence of an articulable deleterious effect on
the presumption of innocence, we must reject the contention that use
of a support person at the stand deprives the defendant of'a falr trlal”
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(id, at 437),

The same is true when considering.the presenceofa therapy animal at or near the witness stand. In
fact, permitting a comfort dog to accompany a child victim to the stand during testimony can be
considered less prejudicial than allowing “support persons.” As explained in “Using Dogs for
Emotional Support of Testifying Victims of Crime,” an artiole by Marianne Dellinger for the
“Animal Law Review” of Lewls and Clark Law School: '

“While dogs may signal the Innocence of a witness, any signal from

a dog will be much weaker than that emitted from an adult attendant,

An adult, especially one who can understand the entivety of'the case,

including ifs legal underpinnings, may be seen by a jury to add

credibility to the arguments of the plaintiff’s witness, In contrast, a

dog is ‘neutral’” and cloes not understand any of the legal and factual

arguments, It serves fhe limited function of physically and

emotionally standing by the testlfying witness” (Marianne Dellinger,

Using Dogs for Emotional Support of Testifying Victims of Crime, 15

Animal T, {71, 187 [2009] [emphasis added]).

Furthermore, it should again be noted that the County Court specifically informed the jury that it was
not to draw any inference in favor of or against sither side because of the dog’s presetice, and it must
be presumed that the jury followed the legal instructions it was given (see People v Baker, 14 NY3d
266, 2745 People v Guzman, T6 NY2d 1, 7; People v Ward, 106 AD3d 842),

Finally, if, as the defendant contends on appeal, Rose was, in effect, a silent witness
agalnst him, defense counsel had the opportunity to explore such possibility, Tellingly, however,
defense counsel did not pose any questionsto J during cross-examination regarding Rose’s presence
ov the effect that the dog had on J. Nor did defense counsel make any reference to Rose during his
summation to the jury.

Use of Dogs for Emotional Therapy

The defendant failed to preserve for appellate review his argument that the County
Court should have conducted a Frye hearing before it ruled on whether to permit Rose to be present
while J testified (see CPL, 470.05]2)). This argument is without merit in any event, “There is
already a significant amount of research showing that the mere presence of 4 dog can have dramatic
emotional and psychological beneflts” (Andrew Leaser, See Spof Mediate. Utilizing the Emotional

and Psychological Benefits of ‘Dog Therapy' in Vietim-Offender Medlation, 20 Ohio St J on Disp
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Resol 943, 961 [2005]).

“Dogs have & natural ability to calm humans as well as a positive

effect on our emotional and psychological states, [They) help us brealk

down the barriers of fear, distrust],] and anxicty so we can get to the

truth [and] [s]cientific studies have shown that dogs help people by

reducing blood pressure, stress and anxiety, Improving feelings of

self-worth and decreasing loneliness” (Marianne Dellinger, Using

Dogs for Emotional Support of Testifying Vietims of Crime, 13

Animal L at 178, 179 [2009] [internal quotation marks omitted)).
There is also substantial ancedotal evidence that dogs have been found to have beneficial effects on
the emotional and even physical well-being of hospital patients, residents of nursing homes, and
those suffering from psychological trauma, including the vietims of the reeent shootings in
~ Newtown, Connecticut, and the Boston Marathon bombings (see Michacl Walsh, “Comfort Dogs
Head to Help Vietims of Boston Bombings,” New Yotk Daily News, April 17, 2013). Given this
background, the wiilization of a comfort dog to support vulnerable withesses who are called upon
to testify in court is an “accommodation” whieh, under appropriate cireumstances, not only fully
comports with this State’s legislation intended to assist such witnesses, but should also be
encouraged as an effective and beneficial courtroom measure in administering a trial,

Remaining Issues

Contrary to the defendant’s contention, the County Court did not improvidently
exercise its discretion under CPL, 60.42(5), the so-called rape shield law, in precluding evidence
concetning the victim's sexnal history, This statute generally provides that “le]vidence ofa vietim’s
sexual conduct shall not be admissible in a prosecution for [rape]” (CPL 60,42), A trial court’s rape-
shield raling will be upheld unless it was an improvident exexcise of the court’s discretion, and
deprived the defendant of his right of confrontation (see People v Mandel, 48 NY2d 932, 954,
People v Reardon, 141 AD2d 869, 870), Here, the defendant’s offer of proof as to whether another
man had impregnated J consisted of the fact that this man had lived next door to her, possibly at the
time of conception, that J had been seenlltexting people, and that, at an uncertain time, J had made
a drawing with a picture of a heart, a baby, and the other man’s name. The defendant’s offer of proof
that J bevame pregnant by someone other than the defendant was based on pure speculation and,
therefore, was insufficient to overcome the Ipresumption that such evidence should be precluded
pursuant to the rape-shield law (see CPL, 60.42; People v ieners, 33 AD3d 637, 638; People v
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Mitchell, 10 AD3d 554, 555; People v Rendon, 301 AD2d 665). Finally, we nole that the defendant
was given ample oppottunity to develop evidence to support his contention that the vietim’s alleged
behavioral problems motivated her to accuse him falsely of the charged crimes (see People v
Russillo, 27 AD3d 493), |

The defendant’s remaining contentions ate unpreserved for appellate review,
Congelusion - | | ‘

Under the clrcumstances of this case, the County Coutt properly allowed Rose, the
comfort-therapy dog, to accompany the child victim/witness on the witness stand during her’
testimony. The defendant has not shown that this accommodation was impermissible under
Executive Law § 642-a; or that it impaired his right to a falr trialy or that it compromised his
constitutional right of confrontation and cross-examination. Moreover, as explained above, none

of the defendant’s remaining arguments requires reversal, Accordingly, the judgment is affirmed.
MASTRO, J.P., DICKERSON and HINDS-RADIX, JJ,, coneur,
ORDERED that the judgment is affirmed,

ENTER:

AD
Aprilanne/Agdstino
Clerk of the Court

July 10, 2013 Page 19,
PEOPLE v TOHOM, VICTOR



Certificate of Service by Mail

Today | deposited in the mail of the United States of America, postage
prepaid, a properly stamped and addressed envelope directed to Jan Trasen
and Nancy Collins, the attorneys for the petitioner, at Washington Appellate
Project, 701 Melbourne Tower, 1511 Third Avenue, Seattle, WA 98101,
containing a copy of the Statement of Additional Authority, in STATE V. -
TIMOTHY DYE, Cause No. 87929-0, in the Supreme Court, for the 'State of
Washington. '

| certify under penalty of perjury of the laws of the State of Washington that
the foregoing is true and correct.

I tiname 7/ Z~/ 13

Name . Date /
Done in Seattle, Washington




OFFICE RECEPTIONIST, CLERK

From: OFFICE RECEPTIONIST, CLERK

Sent: Friday, July 12, 2013 11:01 AM

To: "Vitalich, Andrea

Cc: Jan Trasen (jan@washapp.org); Nancy Collins (nancy@washapp.org); Brame, Wynne
Subject: RE: State v. Dye, No. 87929-0, Statement of Additional Authority

Received 7/12/13

Please note that any pleading filed as an attachment to e-mail will be treated as the
original. Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the
court the original of the document.

----- Original Message-----

From: Vitalich, Andrea [mailto:Andrea.Vitalich@kingcounty.gov]

Sent: Friday, July 12, 2013 10:58 AM

To: OFFICE RECEPTIONIST, CLERK

Cc: Jan Trasen (jan@washapp.org); Nancy Collins (nancy@washapp.org); Brame, Wynne

Subject: State v. Dye, No. 87929-0, Statement of Additional Authority

Dear Supreme Court Clerk,

Please find attached for filing via email a Statement of Additional Authority, with
accompanying certificate of service, for State v. Timothy Dye, No. 87929-0.

Thank you,

Andrea Vitalich, WSBA #25535

King County Prosecuting Attorney's Office, Appellate Unit
W554 King County Courthouse

516 Third Avenue

Seattle, WA 98104

(206) 296-9655



