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CLERK 

RECEIVED BY E-MAf1 

IN THE SUPREME COURT OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, ) 
) 

Respondent, ) No. 87929-0 
) 

vs. ) 
) STATEMENT OF ADDITIONAL 

TIMOTHY DYE, ) AUTHORITY 
.) 

Petitioner, ) 
) 
) _____________________) 

Pursuant to RAP 1 0.8, The State respectfully cites the 

following as additional authority: 

People v. Tohom, _ A.D.3d _, _ N.Y.S.2d _ (2013 

WL 344673), holdirg that the presence of a trained "comfort dog" 

with a 15-year-old victim while she testified at trial was proper 

because: 1) trial courts have broad discretion to control the manner 

in which proceedings are conducted; 2) the trial court was not 

required to make a finding of "necessity" before allowing the dog's 

presence; 3) the dog's presence did not adversely affect the 

defendant's right to a fair trial or his right to confrontation; 4) the 

QORIGINAL 



trial court properly balanced the potential for prejudice and the 

needs of the testifying victim; 5) the trial court instructed the jury not 

to draw any inference from the dog's presence; and 6) the dog was 

well-behaved and unobtrusive. A copy of the opinion is attached 

for the Court's convenience. 

. M 
Dated this /2 day of July, 2013. 

W554 King County Courthouse 
Seattle, WA 98104 
Telephone: 206-296-9000 
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Al'gued - December 7, 2012 

OPINION & ORDER 

APPEAL by the defendant from aj\1dgment of the County Court (Stephen L. Greller, 

J.), rendered July 28, 2011, in Dutchess County, convicting him of predatot'Y sexual assault against 

a child and endangering the welfMe of a ohtld, \tpon ajut'Y verdict, and imposing sentence. 

Thomas N.N. Angell, Poughkeepsie, N.Y. (Steven Levine ofco\msel), for appellant. 

Willlam V. Gt·ady, District Attorney, Poughkeepsie, N.Y. (Kirsten A. Rappleyea of 
counsel), for respondent. 

SGROI, J. "[Dogs] al'e s.\tch agreeable frlends~they ask no 

questions·-they pass no criticisms, (George Eliot, Scenes of Clerical Life [ 1857]), but do they 

belong in the comiroom? On this appeal, we exam lne the question ofwhethe1· the courts ofthls State 

should permit the presence of a therapeutic "comfort dog" in a trial setting when the comt determines 

that the animal may provide emotional snppoL't for a testifying crime victim. We conclude that thls 

question shm1ld be answered In the affirmative. 

;Backgrqund/Pretrial Motion, 

Pursuant to a Dutchess County indictment dated December 16, 2010, the defendant 

was acc\tsed of committing the crimes of predatory sexual assault against a child (Penal Law § 
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lJ0.96), a class A.,lllblony, and elldanged.ng the wql.thre qfn child (Penal L.aw § 260.\ 0), n clnss A 

rnlsderneanot', Sp\Wlfically, it was alleged thntbetwe((n the s.umtner of2006 and Noven1ber 2010, 

tbe defendant engng~)d ln multiple nets oJsexmll misconduct, ind~1ding frequent sex~ml intct•eomse, 

with his daughter (bc.roinartor J), who wns undet' the age ofl8 yems, hnvin~ been born in 1995. It 

wns further alleged thnt, HS a l'esult ofthedeJ'cndnnt's misconduct, the victim twice becm11¢ pregn!Ult, 

nnd that on both occnsions the defendant nn·anged for lle1~ to ttndergo an nbodlon. 

By .notice qf motion dnted Jvlay 12, 20 I I; the .People .sought. to nil ow '~Rose," a 

Golden .Retriever therapy assistance animal, Ol' <<comfort dog," to accompany .l 011 the \\'ltness stand 

while she testified at the defen,hmt's tl'inl. lil S\lpport ofthe motion, the People Mguccl that Ros.e hnd 

pt·oven usd\tl during J's intcrv.lews and thcrnpy sessions becnuse the presence of the dog made J 

more nt cnse and nil owed het• to become «more verbt11." More impot·tnntly, J hncl expressed nnxlcty 

nbout hnvingto testify and be cross··exnmined nt tl'inlt·egardlng the details of the alleged abuse, nnd 

J 's .therapist lndLc.ated that Rose's presence would help to nllevhW:J the npprehension, n.s well as the 

psychologicnl and emotional tmt1im1 thilt such testimony might engendet\ 

The People acknowledged that thel'e w~1s <~no cnse 1~1w ot' Statutory authodty h1 New 

York for spec\fl(mlly aflowing nn assistance. dogto nccompmiy a witi1ess to the stand, howevei:t the·re 

wns precedent for nllowing n child witness to have n comfort item (e.g., a teddy bem·) while 

testifying.~> The People argued thnt J qunlincd ns a '~special witness" und¢t' the Gt'iminal Procedure 

Law, Md thnt suppot·t fm· allowing ·.Rose to be present. with J vvhile she testified could he found in 

Ex¢outive Law§ 642 .. n, which nllows fot· n "pet·son s\tpportive of[a] (special witness'" to be 

"present and ncces~lble'' during the. testimony of the·wifness. 

In opJ:lo~itiOl'l, the defendm1t urgued, inter alia, that Rose's presence would «cle~nly 

prejt1dlce thejw·y ag~1inst" him. tvfore speci'flcnlly; the defendant mnintnined that the dog
1 
s presence 

would convey to the jmy thnt the witness is under stress us. a result of testifying about the subject 

events, and tilat het· stres~ resulted from "telling the tntth.'' The defendant further m·gued thnt the 

jury would be more «sympathetic" to J if.Rosc were present1 anci that cases involving the.mpy dogs 

'~ove1whclmlngly'' involve pt·eteon witnesses, whet'eas, at tho time oftd~:~l; J was 15 years old. Thus, 

the defendant conclttded thnt J should not be nt'fordc.d the requested accominod~tion when she 

testified at tl'ial. 
'l'he County Cottrt scheduled n hearing on the issue of whether Rose shou.ld be 
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permitted to nccompnny .J nnd stny beside het ns she testltled. l·lowever, .the heal'ing wns not n 

sc;ientifk·evidence hearing scheduled In nccordilnce with the .diGtntes of Fl·ye v United States (293 

F I 0 l3 [Ct App DC]) nnd, notnbly, tho defendant never t·cquested n l''1:)!e henl'ing. 

At the hearing~ testimony wns adduced frotli Lori Stel in, !\11 employee ofthe Dutchess 

County O.ftlce of Child and Family Servlces, who stnted that hei· tl.tle was "l k:ensed tvlnster of Soc in! 

Wmk," nnd that she had fom yenrs of cxpel'lencc wo!'ldng \\;ith children In the foster-qu·o system. 

Stelln explained thHt J spent the nrst 1.0 yenrs ofl~l'll' life living in Gunton1l1la, where she wns raised 

by her nmternal gJ'aiYclpnt·cnts1 that she then came to, the United States nt the defendant's request, thnt 

the abuse began soon therenftet, nnd th!lt J had vlrt~tully no cont(\Ct with her mother. Stella had been 

working with J si.nc(~ Al1g~1st 20 l 01 i1nd hnd seen her professionally nbout once penveek since that 

time. Accot•ding to Stellf~, J ht1d bee'n dhignosed by n psychintl'lstwlth post .. trnumutic stress dis01·der 

ns n result of the sexual abuse lX:Jrpetrated upon het' by the defendant, Stella nlso stated that J wns 

"unable to express her emotlotis)); that she dld not wnnt tQ discuss the nbqse; nnd tlu\t she had ti.'Otible 

sleeplng nt night. Stelln observed that, dudt1g J)s thernpy sessions, "you can visibly see the anxietyi 

[J] will normnlly be pulling at her sleeves nnd not able to sit still [oi'] make eyo contact." Stella 

flll'ther testified that she had utilized Rose clul'ing at least three 30·45 mlnute thei'H):iy sessions with 

J, and thnt the use of tho dog was l'ccommended b)1 Stelln 1s supervisor. Stell~\ stated thnt wht;in Rose 

was present; 0 .T is a lot mpt'c verbal, just in genom!, nbout hoi' day, her cornl.rigs and going~.» When 

Stella discuS.sed th¢ fact that J wns to testify at tdal, and would then see mid Cl)nfrNit the defendant 

ngnin after having been awny ft•om him for over one year) J "stmted to experience sonte aJlxlety." 

In pnrtlculm·, Stelln explained that J wn~ worried and did not feel snfe becnuse of
11
thc \\lay that her 

family n1ell1bers have made ho1' feel about this sltuntion[,y as lf.she were a scapegoat. However, 

when Rose "plncecl het· head on J's Jnp, ntid J began to pet her,. [J] was better able to tfilk nbout [how] 

she felt and how she wotild .feei safer if Rose wl1s: presettt with het· in the courtroom.'' 

.Stelln a.lso testit1ed Omt. !HiVing J testify li1 open court abo~1t the abuse would be 

tnntamount to \'retr~nm1atizing het· ~\nd causitlg he\' to expel'lence post-ttaumatic stress dlsordel' 

symptoms and possibly lnceensc those sy1\1ptoms.'' In fact, Stella noted thati '
1
even in therapy vvhen 

J is vet·y upset about son1eth h1g, she completely shuts down.'' ln Stella's. opinion, Rose's presence 

with J whlle she testified "would haven soothing impact on [.W; wou.ld alk>w J ttl "be able to b~ttet· 
express herselfverbnlly"; and would "decrease her levels ofphyslological stress.» Stella stt1tecl thnt 

July 10,2013 
Page 3. 

PEOPLE v TOHOM, VICTOR 



it is easier for J to talk about matters "[w]hen she maintains her composme,, 

At the conclusion of Stella ts examination and ct·oss-examinatlon, the People argued 

that Rose should be permitted to accompany .T to the stand, explaining that "if Rose senses J's 

anxiety [she] will [simply] sit up and put her head on J's lap,, Indeed, Rose had been trained since 

the age of eight weeks "to sense stress and anxiety and act in such a way to help reduce that" by 

raising herselfup and offcl'ing het·selfto the pe1·son to be petted. The People also noted that the court 

could provide instructions to the'jtn·y with eegard to the dog. The defendant requested that the court 

deny the People1s motion and instead allow Stelln to be present "anywhet·e in the com·troomt except 

, , , directly behi11d [the witness] at the stand." 

The County Comt the11 observed that if Stella were to sit in the back of the 

courtroom, J would not see het·, but that if Stella were to sit neat• the front, "there's a far greatel' 

chance that a person can be deemed to be influencing the child's testimony than the dog, who can't 

speakt who can't speak to the child, [and] the child can't speak back to the dog." The comt 

determined that Stella's pt·esence near .T could lead the witness "to inadvertently look towat•ds her 

. therapist for support and that could be deemed by the jury as looking for answers, and be 

misinterpreted that shets aft·ald to answet· without checking with het• therapist flrstt or that the 

therapist Is influencing what shets about to say.n The court found thnt "there's a far Jesser chance 

of that happening with the dog, which has been recognized in the case law.t1 

The County Comes Deol$ion 

In an order dated June 1, 20 11, the County Comt gt'tmted the Peoplet s motion. The 

court concluded, intot• alia, that Executive Law§ 642,a, "which establishes guidelines fot' the 'fait' 

treatment of child victims as witnesses[,] t is applicable to the 15 year-old victim in this caset' since 

the intent of that law "is to protect children under 16 years of age who are victimized by crime" 

(emphasis added). The court also found that J's trial testimony wns "likely to cause severe 

emotional) mental and psychological stress," ~vhich "necessitates the consideration of procedures to 

pl'Oteot [her] mental and emotional well-being while testifyirig.11 Ho'Yever, the com't also stated that 

it did "not take the defendane s argument lightly that to pel'mit Rose to accompany the victim while 

she is testifying may be prejudicial." Accordiilgly, altho~Jgh the court granted tho People's request 

to allow the comfort dog to accompMy J during her testimony, purS\Jant to Executive Law § 642· 

a(4 ), It noted that "[w]itb at1 appl'opriately fashioned instt·uction to the jury, any possible pt'ejudice 
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will be minimized, if not eliminuted[J" and "In this regard [defense counsel is invited] to prepare 

proposed limiting and curative instntctions [which]j if appropriate ... will be t~dopted by the cout·t." 

Triai/Sentence/Motioq to Vacate Conviction 

On June 2j 2011 j the defendant proceeded to a jmy trial before the County Court. 

Before J testi tied, the court instructed the jury as follows: 

"Ladies and gentlemen, the next witness is [J] who is obviously 
sitting in the jury box. As you might recall, I previously spoke to you 
about the companion r:mimal that's with hel'. As I indicated before 
and I reiterate to you now, dudng the testimony of [J] she will be 
accompanied by a companion dog. The decision to allow this was 
one the comt made and you may not speculate in any way flS to why 
that decision was tm1de. Ymt m\tst not draw any inference either 
favorably ot' negatively fl·om either side because of the dog's 
presc11ce. You must not permit sympathy for any party to enter into 
yoUt' considerations as you listen to this testimony, and this Is 
especially so with an outside factor such as a companion dog 
permitted to be present in the com·troom. Each witness's testimony 
must be evaluated based \Jpon the instnJctlons I give you during my 
chat•ge and on nothing more." 

The trial transcript reveals no other mention of Rose's presence during J's testimony or at any other 

point during the rest of the trial. The Co\mty Court repeated the above comments regarding the 

pt•esence of the dog in its instructions to the j\try, given pl'ioi· to dellberation. 

At the conclusion of the trial, the jury returned a vel'dict convicting the defendant of 

ptedatory sexual assault against a child and endangering the welfare of a child. On July 28,2011, 

the defendant was sentenced to an indeterminate term of impl'isonment of 25 years to life on his 

conviction of the count of predatory sex~ml assault against a child and a definite sentence of 1 year 

of incarceration on his conviction of the count of endangel'ing the welfare of a child, to run 

concun·ently with each othet'. 

The defendant moved, pursuant to CPL 330.30(1.), to set aside the verdictj arguing, 

. inter alia, that Rose's presence dudng J's testimony deprived him of a fair trial, and violated his right 

to conf1·ont and cross-examine witnesses against him. The defendant also m·gued, among other 

things, that Rose's presence in the courtroom was not authorized under the Executive Law, and that 

the co\n't should have conducted a Frye hearing on the matte1'. 

In an order dated July 27,201 t, the County Court denied the motion to set aside the 

July 10, 2013 Page 5. 
PEOPLE v TOHOM, VICTOR 



verdict, holding that the defendant "had provided no authoritative proof that [the court's decision 

regarding Rose's presence] requires reversal as a matter of law as mandated by CPL §330.30(1) [and 

that] it is particularly noteworthy that defendant cannot demonstmte actual prejudice." The co~n·t 

also noted th!lt it had offered the defense an opportunity to submit proposed jury charges with regard 

to the dog's presence at trial, but that the defense declined to submit such proposed charges. 

Appellatg Arguments 

On appeal, the defendant repeats many of the arguments that he made in supp01i of 

his motion to set aside the vel'dict, and he also, intet' alia, challenges the County Court's conclusion 

that CPL 60.42 (the so·called Rape Shield Law) barred him ft·om presenting ce1·tain evidence ln his 

defense. With respect to the comfort-dog issue, the defendant argues that Executive Law § 642"a 

does not specifically permit the presence of !I comfort dog at a criminal trial; that the County Com·t's 

interpt·etation of the statute so as to permit such presence impt•operly invaded the domain of the 

Legislat\lre; and that the dog's presence violated the defend!lnt's due pt•ocess right to a fair trial and 

impalt·ed his eight to confront witnesses against him. The defendant also contends, fol' the first time 

on appeal, that Executive Law§ 642"a Is tmconstltutlonal; that the People committed prosecutorial 

misconduct because they wel'e allegedly instrumental in providing the comfort dog for J' s use; and 

that the court was req\lired to make a finding of necessity before allowing such accommodation~ 

DlscussiQll 

j3xecutlye Law § 642-a 

The issue of whethel' ft therapeutic comfo1·t dog may be employed at tl'ial is one of 

11rst impression in this State. While the issue has been addressed in othet' jul'lsdlctlons, New York 

colH'ts have not yet had the occasion to analyze this development. It is also true, as the People noted 

in their moving papers before the County Court, that there is no New York statute which specfjrcally 

states that comfort dogs are permissible in a trial setting. However, the Legislattn'e has generally 

!1dd1·essed the treatment of crime victims, and lt has endeavored to ensure that those who are 

victimized by cl'iminal acts Are treated falrly du,ring the subsequent j\ldicial process. To that end, 

in 1984, New York pAssed tH'tlcle 23 of the Executive Law, entitled 11F!Iil'Tl'entment Standat·ds for 

Cl'ime Victims~" In 1986, the Legislatm·e added a new section to this article, section 642-a, entitled 

11Fair treatment of oblld victims as witnesses." The purpose of the legislation was to address the 

emotional stress which a child victim might endure as a result of his or her necess!lry involvement 
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·with cl'iminal proceedings. As explained above, the statute was relied upon by the People in suppol·t 

of their motion and was found to be applicnble herein by the County Court. In out· opinion, the 

County Court's conclusion in this tegard was correct and, thus, we t·eject the defendant's flt·st 

arglHnent, which was that there is 110 statutory authority in New York permitting a tl'ial witness to 

be accompanied by a therapy assistance animal. Specifically, we conclude that Executive Law § 

642-a applies it1 thls case. 

Executive Law § 642-a states, in pct·tinent part: 

"To the extent permitted by law,, .. the courts shall comply with the 
following guidelines in their treatment of child victims: 

"(4) The judge presiding shotlld be sensitive to the psychological nnd 
emotional stress a child witness may undergo when testifying, 

"(5) Jn nccordnnce with the provisions of article sixty-t1ve of the 
criminal procedure law, when appl'Opdate, a child witness as de tined 
in subdivision one of section 6S.00 of s\wh law should be permitted 
to testify via live, two-way closed circuit television, 

"(6) In accordance with the provisions of section 190.32 of the 
criminal procedure law, a pet'son supportive of the 'child witness' or 
'special witness' as defined in such section sho\Jid be permitted to be 
present and accessible to the child witness at all times dming his 
testimony, nlthough the person supportive of the child witness should 
not be permitted to influence the child's testimony." 

CPL 190.32(1 )(a) defines 11Chlld \Vitness" as: 

"a person twelve yea1·s old or less whom the people intend to call liS 
witness In a gt·and jury proceeding to give evidence concerning any 
crime tdeflned ln article 130 Ot' 260 Ol' section 255.25, 255.26 ot· 

225.27 of the penal law] of which the person was a victim." 

CPL 190.32(l)(b)(ii) deflnes ~<Special witness" as: 

"a pet·son whom the People Intend to call as a witness in a grand jury 
proceeding and who is [m}ore than twelve years old and who is likely 
to suffet• very severe emotional or mental stress if required to testify 
in person conceming any crime [defined In at·ticle 130 or 260 or 

·section 255.25, 255.26 or 225.27 of the penal law] of which the 
pel'son was a victim.'' 

CPL 65.00 defines "child witness" as: 
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' .. I 

"a person fomteen years old Ot' less who is or wi II be called to testify · 
in fl criminal pmceeding, other than a grand jury pt•oceeding, 
<;;oncet·nlng an offense [defined in article 130 or 260 or section 255.25 
of the penal law] which is the subject of such cdmlnal proceeding." 

Insofar as Executive Law § 642-!1 detlnes the terms "child witness" find "spcclfl! 

witness/' it does so only by reference to CPL 190.32, u provision vvhich upplies only in the context 

of grand jury proceedings, In addition, lnsofur as Executive Law § 642-a det1nes the term "child 

witness" in the context of a trial setting, as a person 14 yeurs old m· less, it defines that term, by 

refet·ence to CPL 65.00, only for the purpose of determining whethet' the witness can testify by 

closed-circuit television. 

Executive Law § 642wa does not define the term ~'child witness" in the context 

pl'esented at bar, to wit, wlwe the witness is testifying in person at the trial oftbe defendant accused 

ofviqtlmlzing that witness. Even more significantly, for purposes ofthe issue on appeal, Executive 

Law § 642-a(4), the subdivision of the stntute lhat is the most all~inclusive, does not separately 

define the term child witness. Nor does Executive Law § 642-a define the term "child victim," 

which is used both ln the statute's preface, as well as in the first three subdivisions thereof. 

Additionally, as noted by the County Court, the statute employs the phrases "child victim" and "child 

witness" somewhat interchangeably and, arguably, uses the terms in reference to the same individual. 

Given the fm·egoing observations, It is not readily discernible from the language of 

Executive Law § 642-a whethet· Its provisions were meant to be applicable to the present sit\mtion, 

which involves a witness who was J 5 yea1'S old at time of trial. Accordingly, under such 

circumstances, examination of the legislative intent is in order. 

As stated by the Court of Appeals in People v Whfte (73 NY2d 468, 473-474, cert 

denied 495 US 859): 

July 10, 2013 

11The contwlling principle in intet·preting statutes is the legislative 
intent (FelTes v City of New Rochelle, 68 NY2d 44?, 451; Matter of 
Albano v Kirby, 36 NY2d 526, 529-530; lvfatter of Petterson v 
Daystrom Corp., 17 NY2d 32, 38). Obviously, evidence of it is ftrst 
sought ln the words the Legislature has used (Sega v State ofNew 
York, 60 NY2d 183, 191; Riegert Apts. Co11J. v Planning Be(., 57 
NY2d 206, 209; People v Grahmn, 55 NY2d 144, 151). But we may 
not stop there; the spirit and purpose of the act and the objects to be 
accomplished must also be considered (New YorkStale Bankers Assn. 
v Albright, 38 NY2d 430, 436; Ferres v City ofNew Rochelle, supra, 
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at 446; Un(j'ormed Fll'~frghters Assn. v Beekman,· 52 NY2d 463, 
471)." 

In the case at bar, exmninatiort of the legislative Intent behind the passage of 

Executive Law§ 642-a is illuminntlng, und supports the conclusion that the statute was specitlcally 

meant to encompass a child victim who must beat· in"person witness against an individual accused 

of his or her· victimization. In particular, the Leglslatw·e mude the following statement in connection 

with the passage of Executive Law§ 642·a: 

<~The legislature recognizes that a significant numbet• of children 
undet' sixteen yeat·s of nge are victimized by crime, and that these 
children are patticulal'ly vulnerable to crlmlnql attacks by adults, 
including family members. The legislatme further recognizes that 
children who are called upon to testify as witnesses in criminal 
proceedings Involving crimes allegedly committed against them may 
suffer additional trauma. The legislature ftnds and declares that 
special protection, consideration and assistance must be pt·ovided 
child victims and witnesses to minimize S\lch trauma, and any 
ensuing pl'oblems occut't'ing later in lit~ that such trmuna may cause. 

"This act [adding§ 642-a and amending§§ 621, 624, 626, 627, 631-
a, and 642] uccol'ds child victims and witnesses additional rights, 
protections and sel'vlces dudng theit· involvement with the criminal 
justice system, (L 1986, ch 263), 

Moreover, l'eview of other legislative material that was generated attendat1t to the passage of 

Executive Law § 642-a clearly reveals that the statute was intet1ded to cover "child victims and 

witnesses" who were under the age of sixteen years (Bill Jacket, L 1986, ch 263). · 

It cannot be disputed that, at least in a colloquiul sense, J was a child victim, 

inasmuch as the criminal acts committed against her took place when she was between the ages of 

11 and 15 ·years. Given this fact, and lt1 light of the above expression of intent by the Legislature 

indicating that it desil·ed to afford special pt·otection to "childt·en under sixteen years of age [who) 

a1·e victimized by crime>~ (L 1986, ch 263) and who are called upon to testify, the County Court 

properly cone! uded that J came wlth in the pmview o fExec\ltive Law § 64 2-a . .In particular, the court 

properly relied on subdivision (4) o.fthe statute, which, as noted, simply states: "[t)heJudge presiding 

should be sensitive to the psychological and emotional stress a child witness mny undergo when 
. ' 

testifying" (emphasis added), 

Fwthet·, theL'O is precedent for interpreting Executive Law§ 642-a( 4) to permit a child 
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witness to hold a "comfort item," such as a teddy bear, while testifying In ot·det· to alleviate the 

child's psychological and emotional stt·ess. In People v Gutkaiss (206 AD2d 628), which involved 

the prosecution of R defendant accused of sexually abusing two boys, the Appellate Division, Third 

Department, concluded that the statute provided a basis for permitting a child witness to have a teddy 

beat' with him as a comfort item while testifying. Int·elevant part, the Comt stated: 

"Defendant furthel' claims he was prejudiced by the fact tharvictim 
A held a teddy beat· while he testlt1ed. We disagree since County 
Comt informed the jury that the teddy bear had 111othing to do with 
the truth or falsity of this witness' (sic] testimony, ... ymt should 
[not] consider and evaluate the witness on [the] basis ... he had a 
teddy bent· In his possession,' Additionally, permitting victim A to 
hold the teddy beat· was entirely appropriate in view of Executive 
Law § 642·a(4), which directs the Judge presiding at a tl'lnl of this 
type to be sensitive to the psychological and emotlonnl stress a child 
witness may undergo when testifying" (id. at 631). 

· C!lses ft·om otherjul'isdictions are In accoi·d (see State v Dickson, 337 SW3d 733, 743-744 [Mo Ct 

App] [holding that trial CO\Il't did not improvidently exercise its discretion in allowing a child victim 

to hold a comfort item after balancing the benefit to the witness against any potential prejudice to 

the defendant]; State v Powell, 318 SW3d 297, 304 [Mo Ct App] [the Missoul'i Court of Appeals 

permitted 16 yea!' old to have a teddy bear while testifying, and stated, "(w]e ... emphasize that trial 

courts must be cognizant of the possibility that comfort items ot· other accommodations for minot's 

may unfall'iy engender sympathy fot· complaining \Vitnesses; , . , Nevertheless, in this case, we 

conclude that the tl'ial court properly weighed the impact of the teddy bears on the witnesses and the 

jury"]; State v ivfm·quez, 124 NM 409, 411, 951 P2d l 070, 1072 [the com·t held it was not error to 

allow a child victim of sexual assault to hold a teddy bear while testifying when court "propel'ly 

balanced" het~ need against possibility of prejudice]). 

Of course, the case at bar involves a live animal, as opposed to an i~1anlmate object. 

Nevertheless, we perceive no rational reason why, as pet• the broad dictate of Executive Law§ 642-

a(4), a· court's exercise of sensitivity should not be extended to allow the use of a comfot·t dog where 

it has been shown that sttch ani1~1al can amellorate the psychological and emotional stress of the 

testifying.child witness. Morevel', contmry to the defendant's argument, the conch1sion that 

Executive Law§ 642-a(4) can be interpreted to pet·mit the ttse of a comfort dog at tl'ial does not 

tlsurp the province of the Legislature. 
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As explained above, the olem mandate of Executive Law § 642-a is to render the 

judicial' process less tlwentening to child victims who necessarily become engaged In that process, 

Hence, the statute sets out specific 'Nays to accomplish its intended purpose, to wit, allowing childyen 

to testify "via live, two-way closed~clrcult television, (Exec\ttive Law § 642-a[S]), permitting a 

"pet·son supportive of the 'child witness'" to accompany the child witness (Executive Law§ 642-

. a[6]), and allowing the child witness "to use anatomically correct dolls and drawings dudng his [or 

her] testimony" (Executive Law § 642-a[7]), However, before these specific accommodations are 

enumerated, the statute contains the broadly worded subdlvisio!1 (4), which provides that a judge 

Hshould be sensitive to the psychological and emotional stress a child witness may undel'go when 
' 

testifying." Since it incl\lded what can be chara.cterized as a preceding Hcatch·all" provision (i.e., 

subdivision 4), it Is appat•ent that the Leglsll)t\tre did not intend the subseqtient specific mcasw·es 

(i.e., subdivlsiot\S 5, 6, and 7) to be the sole means by which the comt could accommodate a child 

witness. Instead, the Leglsll'!tta'e 1·ecognized that a trial court should be pl'Ovided with the flexibility 

to adopt ot' permit additional accommodations, other than those specifically mentioned in the other 
' . 

sections of the statute. 

Indeed, the language of subdivision 4 is so genel'al that it can only be Interpreted as 

authorizing a trial j\tdge to utilize his ot' her discretion In fashioning an appropl'iate meastn·e to 

address n testifying child witness's emotional ot· psychological stress, based upon the particular 

needs of that child (see People v Gutkaiss, 206 AD2d 628; of. People v J'vfcNair, 87 NY2d 772; see 

also Goings v· United Slates, 377 F2d 753, 762 [8th Clr] [a "tl'ialjudge should exercise his [or her] 

dlsct·etion with wide latitude to assme an atmosphere in which a witness will feel at ease in telling 

the tntth"]; State v Ct(jj; 116 Idaho 921, 924, 782 P2d 44, 47 ["[i]n cases , , , where it is necessary 

to t'eceive testimony from yolmg children, t·he comt must strike a balance between the defendant's 

right to a fair trial and the witness's need for an environment ln which he or she will not be 

intimidated into silence or to tears"]). 

Insofar as the defendant contends that the County Court was required to make a 

finding of necessity, i.e., that J needed Rose to be able to testify, before the comt allowed such 

accommodation, the defendant failed to raise this argument before the County Court and it ts; thm, 

unpt•eset·ved for appellate revie\v (see CPL 470.05[2)). In any events thls argument Is without merit. 

Executive Law§ 642·a(4) does not set forth any "necessity" criterion for a court to adopt meast1res 
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intended to addt·ess the stress which a child witt1ess may cxpedence on the witness stand. Indeed, 

the statute specit1cally l'ecltes that the tl'ial.)udge should be sensitive to the "psychological and 

emotional stress a child witness may undergo when testifying" (emphasis added), and not the stress 

which the witness will definitely experience. Nor have othe1·jmisdictiot1s adopted a "compelling~ 

need" standm•d In this regard. "Instead, courts that have addressed the issue have emphasized the 

need to strike fl balance between the right of the accused to a fnit: tdal and the need to mitigate the 

intimidating environment fot· some child witnessesH (State v Brick, 163 Wash App 1029, *2 n 5; see 

State v Powell, 318 SW3d 297 [Mo App 201 0]; Stale v Marquez, 124 NM 409, 951 P2d 1 070; State 

v C!ljf, 116 Idaho 921, 782 P2d 44). Here, the testimony given by Stella provided ample evidence 

that Rose's p1·esence alleviated? s anxiety nnd allowed her to more easily dlsc\!SS the conduct which 

was perpetrated against her, which, of course, was the very subject oft he trial. 

Inherept Power ofTl'iai!Msls~ 

In a similar vein, we note thnt New York comts have long held that a judge 

conducting a public tl'lal is empowered to control the pt·oceedings in whatever mannet· may be 

consistent with the demands of decorum and d11e process (see People v Hagan, 24 NY2d 395, 397, 

cert denied 396 US 886; People v jlrfendola, 2 NY2d 270, 276; People ex ret Karlin v Culkin, 248 

NY 465; People v Hargrove, 60 AD2d 636, 637, cert denied 439 US 846; see q/so People v Sorge, 

30 l NY 198, 202 [trial courts possess "wide latitude and ... broad discretion ... to administel' a tl'ial 

effectively"]; Bowers, Judicial Discretion of Trial Comts [1931 ], § 262, pp. 296w297), Here, the 

defendant has made no showing that Rose's presence had any identifiable impact on the proceeding. 

Moreovet•, as indicated above, the County Comt specl:ficnlly informed the jury that it was not to dt·aw 

nny inference ln favor of ot' against either side because of the dog's presence. Thus, in addition to 

the statutory basis afforded by Executive Law§ 642-n, the County Comt's decision to allow Rose 

into the cout·troom and at the witness stand during J's testimony was also a prope1· exercise of its 

inherent power and discretion to control the trial proceedings (see e.g. People v !J'pence, 212 Cal App 

4th 4 78, 513 [a therapy dog could accompany the child witness based, inter alia, ~1pon "the genc1·al 

discretionary standards set forth in [the Califomia Evidence Code] fot' control of a cotutroom"]; 

Sexton v State, 529 So2d 1041, 1 044-1045 [Aln Cr App] [affirming a defendant> s conviction even 

though the pt·osecutor sat with the five-yertr-old victim as she testified, and explaining that the "trial 

judge was in the best positiotl to determine what, if any, probable effect this action would have on 
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the jury"]). 

Pue Process/Prejudice 

Turning to .. the defendant's second argument, we conclude that. Rose's 

accompaniment of J to the witness stand did not adversely affect the defendant's due pt·ocess l'lght 

to a fair tl'ial ot· comp1·omise his constitutional right of confrontation, In Holbrook v Flynn (475 US 

560), the United States Supreme Coutt explained that 

"(w]henever a comtroom arrangement is challenged as inherently 
pt·ejudicial, therefot·e, the question must be not whether jurors 
actually articulated a consciousness of some prejudicial effect, bttt 
rather whethel' 'an unacceptable dsk is presented of impermissible 
factors coming into play'. , , [l]f the challenged practice is not found 
inherently prejudicial and if the defendant fails to show actual 
prejudice, the inquiry Is over" (id. at 570, quoting Estelle v Willlams, 
425 us 501, 505), 

The defendant offered no support fot' his contention that Rose's presence was 

inherently prej\ldlcial ai1d, thus, violated his due process right to a fail· tl'ial, because Rose allegedly 

conveyed the impression that J was being truthful as she testified. Indeed, the defendant admits that 

Rose was trained merely to respond to a person's stress level. It is beyond dispute that a dog does 

not have the ability to discern truth from falsehood and, thus, cannot communicate such a distinction 

to a jury, Nor can it be concluded that any act\tal prejudice resulted from the concededly unobtrusive 

presence of the dog In the cou1·troom. 

We al'e not unmindt\tl that Rose may have engendered some sympathy for J in the 

minds of the ,i\trors, However, there is no proof that s\tch sympathy was significantly greater than 

the normal human response to a child's testimony about his ol' het sexual abuse at the hands of an 

adult. Moreove1·, the Cou1:1ty Court gave the jmy sp.ecific instructions that lt must not pe1mlt 

sympathy to enter into its considet·ations, especially with respect to 11an outside factor such as a 

companion dog permitted to be present in the cottrtroom." A jury ts presumed to follow the legal 

lnstructioti pt·ovided by the trial ?ourt (see People v Guzman, 76 NY2d 1, 7), Not· did defense 

counsel suggest any further instruction regarding Rose's presence. 

We are also guided by some recent decisions from foreignjmisdlctions which have 

had occasion to address the topic of whether a defendant Is prejudiced by the presence of a dog 

during trial testimony. For example, in a case from the State ofWashington, State v Dye (170 Wash 
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App 340, 283 P3d 1130, tv granted 176 Wash2d 1011,297 P3d 707), which ';vas decided in August 

2012, the Washington Comt of Appet1ls concluded· that the trial court properly allowed a 

comfort/service dog coutt named Ellie to accompany a mentally disabled adult victim/witness to the 

stand while he testified at the defendant's trial. In Dye, the comt specifically rejected many of the 

same arguments thut the defendant raises on this appeal regarding the pr~judice and due process 

issues. In particulat'i the Dye court stated: 

"[In suppot·t of its pt·etdal motion to allow the dog to accompany the 
witness on the stand] the State represented that [the victim] 'is 
experiencing significant anxiety regat•dlng hls upcoming testimony' 
which diminished when [the victim] was wlth Ellie. [The defendant] 
contends[, inter alia,] that Ellie's presence deprived him of a fair trial 
... by impropel'ly inciting the jury's sympathy and encouraging the 
jury to infcl' [the victim's] victimhood, und by giving [the victim] un 
incentive to testify in the prosec~1tion's favor ... Here, the necessary 
balancing is Implicit in the court's tuling. The comt did not think 
Ellie would distract the j\ll·y, and observed that the dog was 'very 
unobtrusive [and] will just simply be next to the individual ... Given 
[the victim's] 'significant emotional tt·auma,' the comt concluded 
Bille's pl'esence was appt·opl'late" (Stare v Dye, 170 Wash App at 344, 
348,283 P3d at 1132, 1134). 

In People v Spence (212 Cal App 4th 478)', decided in Depember 2012, the California Court of 

Appeals engaged In a thorough discussion of the issue and srmctioned the use of a therapy dog at the 

tl'ial of a defendant who was ultimately convicted oft he sexual abuse of a ten-year-old girl. In part, 

the Spence Comt stated: 

July 10,2013 

"[Regarding] the use of the therapy dog, the [trial] court refel'l'ed to 
the discretion gt•anted to it under [California] Evidence Code section 
765 to control court proceedings in the search fot' truth, and 
commented that thet·e would be no prejudice in allowing the therapy 
dog to be present in the courtroom. The cout't said it was comparable 
to (the witness] holding a 'cute teddy bear in her hands' to pt·ovide 
her comfort. The court explained to counsel that this pm·ticular 
therapy dog had been ln the same courtroom befot·e, 'and she's almost 
unnoticeable once evel'ybody takes their seat on the stand. She's vet')' 
well behaved ... The record does not sho\-v any [issues or improper 
behavior by the dog] arose [dul'ing the course of the tl'ial]. 

"In addition to the general discretionary standat·ds set fotth in 
Evidence Code section 765, for control of a cotu·troom, the provisions 
of section 868.5, subdivision (a) apply to·a [prosecution] witness in 
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a case involving a ... sex oti'ense. The witness 'shall be entitled, for 
support, to the attendance of' up to two persons of his or her own 
choosing ... at the tt'lal,., , . during the testimony of the prosecuting 
witness ... [l]t is ensy to conclude that therapy dogs are not 'pet·sons' 
within the meaning of section 868.5 [n11d] since subdivision (b) of · 
section 868.5 refers to the comi's dl!ty to give admonitions \lnder 
section 868.5 that the advocate must not sway ot· influence the 
witness, we cannot imagine that the Legislatul'e intended that a 
therapy dog be so admonished, not· could any dog be sworn as a 
witness. In any case, the trial court took cm·e to ensure that the 
therapy dog would be mainly unnoticeable once eve1·ybody took theh· 
seats, and that co!1'ective action would be taken if there was a 
problem, which there was not. 

"(Accol'dlngly, although] the cit·cumstances Of this case with respect 
to the use of the therapy dog simply do not full within the coverage of 
section 868.5 [, neve11heless,] [t)he court appropl'iately exercised its 
discretion under Evidence Code section 765, S\lbdlvislon (b), to set 
reasonable controls upon the mode of lntetTogation of the chl.ld 
witness, by providing a therapy dog ln this exercise of 'special care 
to pt•otect [the witness] from undue hnrassment or embarrassment"' 
(td. at 513-513,517). 

As was true in both of the above cases, the County Court herein balanced J's 

demonstrated need fot• Ros~ during her testimony against the potential prejudice to the defendant. 

It then properly concluded that, with clarifying instructions to the jury, the unobtl'\Jslve presence of 

the dog was appropdate in this case. 

Right of Conft·ontation 

There is 110 mel'it to the defendant's contention that Rose's presence violated his 

constitutional right to confront witnesses against him, The defendant first contends thnt, nt certain 

points during J' s testimony, the dog physically impeded the jmy's nbility to observe J as she testified. 

However, no such complaint or any objection was ever made during the tl'inl. Indeed, at the 

conclusion of J's testimony, the following colloquy took place: 

July 10, 2013 

"Prosecutor: Just so the record is clear, I want to make a t·ecord of 
Rose's behavior dLn·ing [J's] testlmotly, that she sat unobtrusively 
with the witness. There wet•e no noises coming from the dog. She did 
not move armmd. Cet·tainly, [defense coonsel] did not bring anything 
to the coutt's attention about her behavior dming the actual 
testimony, and I think the record should be clear that the dog sat 
peacefully and quietly on the stand. 
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"Comt: [addt·essing defense cotmsel] [l]s that unfulr? 

"Defense Counsel: Noj Judge. 

"Cow·t: I mean initially the dog was being petted by the witnessj and 
then the dog appat•ently disappeared. The dog was innocuous, In no 
way obtrusive!! (emphasis added). 

Thusj thet·e is no basis to conclude that Rose physically interfered with the defendanes right to 

conl):ont a witness against him (c.f,' Coy v lowaj 487 US 1012, 1019-1020 [a defendant's dght of 

confrontation was violated when the court permitted a screen to be placed in front of the testifying 

witness so as to shield the witness from the defendanfs view]). 

The defendant also contends that Rose's presence infringed on his right of 

confrontntion because the dogjs Hpresence made it unlikely that the jury was able to utilize [its] 

common sense and expel'ience in making a determination as to J's truthfulness,j' To the extent thut 

the defendant m•gues thnt Rose,s presence made it more likely that the jury would credit J's 

testimony us truthfltlj we disagl'ee. 11Nonnally the right to confront onejs accusers is satisfied if 

defense counsel receives wide latitude at trial to question wltnessesjj (Pennsylvania v Ritchlej 480 

US 39, 53). Here, defense counsel engaged in extended and thorough cross-exnmination of J. 

Conseql1ently, our review of the l'eco•·d does not suggest to us that Ros~ Impeded defense counsers 

right to cr·oss-examlne the central witness In the Peoplejs case against the defendant (see State v Dy<\ 

170 Wash App at 346, 283 P3d at 1 1 33), 

There is also no indication that the jur·y deemed Rose's presence to be, in effect, a 

corroboration of Jjs testimony. In People v Adams ( 19 Cal App 4th 412, 437), the California Court 

of Appeals addressed that Issue In the context ofa Califomia statute which allows a victim/witness 

to have a support person present dudng tl'ial testimony. As the Adams comt explained: 

July lOj 2013 

"The presence of a sttpport pe.rson at the stand does not necessarily 
rob an accused of dignity oL' brand him Ot' her with an unmistakable 
mark of guilt, The presence of a second pet·son at the stand does not 
t'equire the jury to infer that the support person ·believes and endorses 
the witness's testimony, so it does not necessarily bolstel' the 
witness's testimony. Finally, the presence of a support person does 
not interfere with the decorum of the judicial proceedings. 
Consequently, in the absence of an articulable deleterious effect on 
the presumption of innocence, we must t'eject the contention that ~1se 
of n support person at the stand deprives the defendant of a fait· trial, 
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(!d. at 437). 

The same is true when considel'ing the presence of a thempy animal at Ot' near the witness stand. In 

fact, pennlttlng a comfmt dog to accompany a child victim to the stand dming testimony can be 

considered Jess prejudicial than allowing "support persons." As explained in "Using Dogs fot' 

Emotionnl Support of Testifying Victims of Crime," an article by Marianne Dellinger fot' the 

"Animal Law Review'' ofLewis and Clark Law School: 

HWhile dogs may signal the innocence of a witness, any signal from 
a dog will be much weaker than that emitted from nn adult attendant, 
An adult, especially one who can understand the enth·ety of the case, 
including ifs legal underpinnings, may be seen by a jm·y to add 
credibility to the arguments of the plaintii1"s witness. In contrast, a 
dog is 'neutral' nnd does not ~mderstand any of the legal and factual 
arguments. It serves the limited jlmctlon of ph>;sically and 
emotionally standing by the testljylng'l!1itness'' (Marianne Dellinger, 
Using Dogs for Emotional Support ofTestifytng Victims ofCrlme, 15 
Animal L 171, 187 [2009] [emphasis added]). 

Ft11thermore, it should ngain be noted thnt the County Cow't specifically inf01·med the jmythat it was 

not to draw any inference in favor of or against either side because of the dog's presedce, and it must 

be pt·eswned that thejmyfollowed the legal instl·uctions it was given (see People v Baker, 14 NY3d 

266, 274; People v Guzman, 76 NY2d 1, 7; People v Ward, 106 AD 3d 842). 

Finally, if, as the defendant contends on appeal, Rose was, in effect, a silent witness 

against him, defense CO\lnsel had the opportunity to explore such possibility. Tellingly, however, 

defense counsel did not pose nny q11estions to J during cross-examination regarding Rose's presence 

ot' the effect that the dog had on J. Nor did defense counsel make any reference to Rose during his 

sununation to the Jm·y. 
l!se of Dogs for Emotionol Theran. 

The defendant foiled to preset•ve fat· appellate review his argument that the County 

Cotu't should have conducted a Frye hearit1g before it ruled on whethet· to permit Rose to be pt•esent 

while J testified (see CPL 470.05[2]). This al'gtunent is withotlt merit in any event. HThere is 

already n sjgnificant amount of research showing that the mere pt•esence of a dog can have dramatic 

emotional and psychological benefits" (Andrew Leaser, See Spot Mediate: Utilizing the Emotional 

and Psychological Benefits of 'Dog Therapy' in Victim-Ojfender Mediation, 20 Ohio St J on Disp 
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Resol 943, 961 [2005]). 

"Dogs have a natural ablllty to calm humans as well as a positive 
effect on our emotional and psychological states. [They) help us bl'eak 
down the banters of feat·, distrust[,] and anxiety so we can get to the 
truth [and] [s]cientiftc st\1dies have shown thnt dogs help people by 
reducing blood pressure, stress and anxiety, Improving feelings of 
self-worth and dect·easlng loneliness" (Marianne Dellinger, Using 
Dogs fol' Emotional Support of TestifYing Victims of Crime, 15 
Animal L at 178, 179 [2009] [internal quotation mm·ks omitted)). 

There is also substantial anecdotal evidence that dogs have been found to have beJ1eftcial effects on 

the emotional and even physical well .. being of hospital patients, residents of nursing homes, and 

those suffering tl·om psychological tr~uma, including the victims of the recent shootings in 

Newtown, ConnectiCut, and the Boston Marathon bombings (see Michael Walsh, "Comfort Dogs 

Head to Help Victims of Boston Bombings," New York Daily News, Apdl 17, 20 13). Given this 

backgrotmd, the utilization of a comfort dog to support vulner(lble witnesses who a1·e called upon 

to testify in court is an ''accommodation" which, under appropl'late circumstances, not only fully 

comports wlth this State's legislation intended to assist such witnesses, but should also be 

encomaged as an effective and beneficial courtroom measul'e in administering a tl'ial. 

Remaining lssue(i 

Contrary to the defendant's contention, the County Court did not improvidently 

exercise its discretion under CPL 60.42(5), the so .. called tape shield law, in precluding evidence 

conceming the victim's sexual history, This statute generally provides that"[ e ]vidence ofa victim's 

sexual conduct shall not be admissible in a pt·osec\ltion fot· [rape]" (CPL 60.42). A trial comt' s rape

shield ruling will be upheld lmlcss it was an improvident exercise of the oomt's discretion, and 

deprived the defendant of his dght of confrontation (see People v i\tfandel, 48 NY2d 952, 954; 

People v Reardon, 141 AD2d 869, 870). Here, the defendant's offer ofpt'oofas to whether another 

man had impregnated J consisted of the fact that this man had lived next door to het·, possibly at the 

time of conception, that J had been seen texting people, and that, at an uncertain time, J had made 

a dmwingwith a picture of a heart, a baby, and the othe1• man's name. The defendant's offet•ofproof 

that J became pregnant by someone other than the defendant was based on pure speculation and, 

therefore, was insufficient to overcome the presumption that such evidence should be precluded 

purswmt to the rape"shield law (see CPL 60.42; People v Wieners, 33 AD3d 637, 638; People v 
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Mitchell, I 0 AD3d 554, 555; People v Rendon, 301 AD2d 665). Finally, we note that the defendant 

was given ample opportunity to develop evidence to support his contention that the victim's alleged 

behavioral problems motivated hct' to accuse him i11lsely of the clwged crimes (see People v 

Russillo, 27 AD3d 493). 

The defendant's remaining contentions are unpreserved for appellate review, 

Cgnch1sion · 

Under the cit·cumstances of this case, the County Court propel'ly allowed Rose, the 

comfort-therapy dog, to accompany the child victim/witness on the witness stand clming her 

testimony. The defendant has not shown that this accommodation was impermissible under 

Executive Law § 642"a; m• that it impaired his right to a fait• trlal; or that it compromised his 

constitutional right of confrontation tmd cross·examlnation. Moreover, as explained above, none 

of the defendant's t·emalnlng nrguments requites reversal. Accot·dingly, the judgment is affit•med. 

MASTRO, J.P., DICKERSON and HINDS-RADIX, JJ., concur. 

ORDERED that the judgment ls affit•med. 

ENTER: 
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