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WASHINGTON STATE GOURT OF APPEALS
DIVISION TI

Ia re Pacrsoaal Restratat of )  No, Y2 Ug-3-IL

 TILT FONOTAGA, PETITIONER'S REPLY TO

STATE'S RESPONSE TO

PERIONAL RESTRATNT

PETITION (PRP)

Patitioaar,

LA W A YA

A, CORREOT STATEMENT OF THE ISSUR

1, Mast the QCoart vacata Gouat V as violaviva of
daabla jeopardy shere the Saprens Gourt has alraady

held that Couant V nerzas wsith Coasats T, IT aad TII?

B, STATUS OF PHTITLONER

Patitioasr's status 13 that aas sest forth 11 section
I »f his opeaiag'PRP, as well as that as set Fforth 1a
Paén B, of ths Staves Raspoase (Rasp.), aad of which
awé adopted aad 4iasorporatad harsiaz by rafarancas as
if 3et forth 1a full - with the follovsiag eteaptioa,

Patitioanar voeifaroasly agserts that thia currast
PRP 13 tlnaly, coatrary to tha Statss Li1faraisce on pg.

3, liae 3 of ita Raszspoasa,
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. AUTHORITY AND PRESENTMENT

1), Popitioaer Ia Nat Rats
& Ra-foradlatioa OF & Glai

Appeal. '

Ia its Reaspoase, the Stats asateads that Pewitioaer

ralaas a4 siagle alains what was pravioasly rajesced La
dirsct - appaal, does a0t shos why Lt shoaald  ba
re-litigatad, aad tha Pavitioa should thus be disnissed.
Ragp.y pz. 3 ££, The States coateatioas L8 without
asrit aad sast ba disrvagarded, ‘

A PRP ghoald be disaissad oaly L1f the prior appeal
#was deated oa the sane grosad ealsed in the aavreﬁt
PRE,

, or, 103 Wa,2d4 683, 6838, 717 P,2D 735
(1986). By "Groaad" it is naaat siaply a distiact lagal
bazia for araatiag rellaf, Li; Shouald doabts arise
in particular cases a3 to yhether twol grouads are

diéfaramn or tha 33aa, thay shoald be vasolved ia faver

of tha applicaant, Ld.

Rafarriag to Suate v, Tili, No. 066698-4 (1999){citad
as  Sgaka v, Tili, 139 Wa.24 107, 985 P.2d 369
(1995%))(Ti14 1I), the Statas ‘praesaats that Perirvioasr
has alraady challeaged hié agwaalt aaaviction by argalag
- sucscessfully - that 1t should aarge with the raps
@anvi@tiﬂaa. Resdpe, pas 5 at 14~13, Tha Statas coatiaves
that the burglary aatl narger statutas precladed tha

asgault fros aerglaz with tha barzlary aad that the
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asaault could couat as eriniaal history wshea aadﬁaamiag
~oa  the buarglary., Id at 1319, Tha BStata’'s aola
sontaation, thwa, 1is that 13 order for this codart to
ravisdit a olaia that was rejescted os direct appeal,
Petitioasr nuet show that the "iakerests of Jjastlos"
raqalre ivs raﬂlitigaﬁiwa. L4 at 19-21,

‘Tha State's reliazce oa TiLLL T 1is nénavtally and
factaally askeawad as 1t applies to tha carrsat PRP,
Ta T4li I, Patitioasr argaed that his ;5aviatiaa sad
ssateacas for First Dagrae Rape aad Secoad Degres Asszaule
violate the  aoastitauioaal peahiblelon  af dmublﬁ

jeopavdy, Saz State vy, Tili, 139 Wa,24 107, 125, The

foosus of tha lasae therz waa whather the Assaslt naprged
#ith the Rapes, o which the %tava tharaia had anagadad
and to which tha eoart resolvad 1a tha affiraative,
Id at 125-26,
 Hara, Petitioasr clains thau BEGAUSE the Assasle
Barges &1&h tha Rapes, ths propar ranedy is to vacate
tha lassar eoavietioa (Couat V) aad renand for
re=gantanciag oa the renalaiag coavictioas, The focus
of the 4dssse hara 13 the propar renady Ffor vhea E4o
soavictions violate dosble jaopardy, aad of which 1s
rasaolvad by applyiaz the Wonae Courts precedaat,
Ia Sgate v. Womaa, 160 Wa.2d 643, 647, 160 P,3d
40 (2007) a4¢ Saprene Csart addeessad the prover ranady
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for whan tao offeases nargad, Tha Wonag Couart held
that whea two aoavictioas vioslate double Jeepardy
priaciples by nergiag, tha propsey rauedy 13 to vacats
the Llaaser aoaviction and veaaad for re~saateaalag oa
tha ranalalaz coaviectioa, Id. aw 664. Wonag has bheesa
rapaatadly capplied slace idts pablicarisa, Saa Suate
v, Paagata, 147 Wa.App, 236, 193 P,3d 1132 (2008); Suate
vy Katght, 162 Wa,2d 806, 174 P,2d 1167 (2008); Stats
7, Laeague, 167 Wa.2d4 671, 672, 223 P.Sd 493 (2009);
In re ?R? of Fransis, 170 Wa.2d 517, 242 P,3d 866 (2010),

Bacassa 4t Lis already astablishad that Petitioaar's

Agsault nsvzad wivh tha Rapes, eoatry of a asaviatioa
aad thes dapositioan of a saabeace dapoa tha Asgaalt
violates dauﬁla jeapardy,  Bagaase it was the Woanae
Coart which addressed the propar rasedy ralsad 4a
Fetitionar's asadarlylaz oclata, Patitloaer 13 aatitled
to the ranadial ralief ha seaks ia his PRP.

Tha Statas goateantioa as goatalasd 1a its Raspoase
18 withoat nseit aad nast be disragarded by this Coart,
Patitionar respectfally raqaests 30, |

D. OBJEQTION TO STATHS ATTEMPT TO BIFURCATE RESPONSES

Ta 1its Resgpoase, tha Stata atiteapkts to rasarva tha
rizht to respoad oa the nerits »f Petitioner'a PRP 4if
this coary disagrasas with 1ts coateatioa that the carrsat

PRP is re-litdgation of a elala praviously rejected
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oa direct 4appeal. Ses Rasgp., pags 6 at 12«13, Sugh
a olain for creservatioa 43 a fallacy aad adust be
disragardad by this codart as sithoit narit,

Rilas of Appallata Procedare (RAP) 16.3 throuzh
16.15 astablish a s#fagls procedare far €iliag a PRP
as 13 applicable hare, See RAP 16.3(a). RAP 16.9
provides tha v¢ules applicable to Raspoases to 1 PRP,
RAP 16,9 provides ia pertiasat parts |

"eeo The respoise nusk aasser tha allazatloas

1a the petition...”
RAP 16,9, Thara 13 a0 rule ov provisios which allows
A respoadaat to a PRP to ralse 31 siagle graceduaral
argunsat aad resarve the right to raspoad to the narits
of the PRP 4if the court disasgraes with ilts prﬁuedhwal
arguanaat,

Tha rale 13 clearly statedy Tha raépmaga nast aassar
tha allsgauians ia the petitioa, RAP 16,9, 1a pertlaasat
paveL, Patitioner elogieatly alleged that bscadss tha
Assaualt narvgad with the Rapas, thé propar rensdy hara,
paradaat tu the Wonas Court holding as appliasd ia Fraacis
43 to vacate the lasser ecoavictloa aad renaad for
re<ssataacing oa tha reasatalag coavictioas, Sea PRP,
- The respoase falls to aaswar sach aa allazavion,

Tha Stata doas 29t get nultipls bites at the apple,

as3 it wsara, The Suéaa failed to adliara to the RAP
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’walaa. aad whare 18 -aé provialonr to allaw thse States
to try naltiple Rasponsss to Petltloner's PRP,
| Patitioasr foraally Ohjacts to tha Seatas rassrvatina
and noves bo strike as Ffeivoloas, aafouandad, Lnnatarial,
iapartiasat, #ithoat parit ard BT . .P@uihioiew
respactfally ragaasta so,
B, CONCLUSTION

The State 4acorrectly dafers that Paultioner is
rataiag a clata that 43 narely a ra-fornalation of a
praviors olala mejéetaé 1a dirsct appaal, aad that,
bagsad 4poa this Lacorrest iaﬁaramae, the Petitioa nist
be disaissed,

As set forth haréimabmve, Petitioazr's PRP ralses
a3 a3+ clala oa a groaad that has ant besa raised i
4 previoss diecect appeal, Aay doabt a3 to wshathar the
grouad oslalsed heve i3 Jiffaraat thaa oaas raised prior
443t ba rasolvad ia favor of . Patitloaar. Taylar, aapva‘
at 688, The State has failed to aiswer tha nerits of

the allagatioa sat forth 11 Patitisirar’s PRP,
//
//

//
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Based dpoa the foragzolaz, tha gcoaviotion eataerad
aad ssateace iuposad uader Coant V nast ba vacated 3ad
tha natter resaaided to the trial eoart for ra-ssitaaclag
on the ranalalag asoavictioas, Patitioasr respsstfally
rajaasts thias aoapt GRANT his PRP aadisa vaaaad,

Raapactfilly subaltted this.zzwﬁ day of Jaly, 2012,

Wooo# 776043‘ %g*gj H5B41
101 Gmmstattiaa Way
Abardean, WA 985320
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COURT ’5,{.L&13

DECLARATION OF SERVICE BY MAIL b1 v;s,3 EAL &
GR3.1. 12 gy, 5 I )
—T( - § 5l
I, %(\D\'Q\Q\C)\ \ ~_, declare and say: B:ATE OF WASHING‘TON

That on the @’ \ day of \\\ \\‘ 201&1%& |

following documents in the Stafford Creek Cox.rectlon Center Legal Mail system, by First
Class Mail pre- pa1‘ postage unde Ccause NK\F L\ 3 ’ \‘l 8 j —

addressed to the followmg

¥ \{M\I\&W\Of\ e Aaam\g *?’M&M\/ i gme /3(%\/

DK S A%0 0o A S,
O\%D Lo, . Fady

A, 7 T incot -
gre TR ﬁ\/\b%/ O 09—

I declare under penalty of perjury under the laws of the State of Washington that
the foregomg is true and correct.

- DATED THIS day of Q U , 201_Lin the City of
Aberdeen, County of Grays Harbor, State of Washmgton

............... ks 4

Slgnatme

"{/’OAD’WC’[ AT

Print Name

poc 1S vrr WSTEUN

STAFFORD CREEK CORRECTIONS CENTER
191 CONSTANTINE WAY
EEN WA 98520
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