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A. INTRODUCTION 

The Rules of Professional Conduct ("RPCs") should be vigorously 

enforced, but as quasi-criminal rules must be interpreted scrupulously, in a 

way that fulfills both their letter and their spirit. The RPCs are clearly 

worded to help lawyers understand what conduct is prohibited. 

Here, both the trial and appellate courts were less than precise in 

their enforcement ofRPC 1.7 and 1.8. RPC 1.7 prohibits representing two 

clients in the same matter. Communicating a business opportunity is not 

"representation." Some affirmative act of "representation" as a lawyer 

must take place for RPC 1.7 to be operative. Under RPC 1.8, a lawyer 

may not engage in a business transaction with a client. Corporations, 

LLCs, and other legal entities must not be conflated with their officers. 

Here, there was a business deal between two LLCs. The fact that one of 

the LLCs was managed by a corporation owned by a lawyer does not 

make that lawyer a party to the business deal. 

These rules are clear, and were clearly followed. Both the findings 

of RPC violations should be reversed. 

B. ISSUES PRESENTED 

1. Does an attorney violate RPC 1. 7 prohibiting representation 

of two clients in the same transaction when the attorney does not 
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undertake to give legal advice, draft documents, or any other action that 

constitutes legal representation? 

2. Does an attorney violate RPC 1.8(a) prohibiting business 

transactions between lawyers and clients when he does not, in fact, do 

business with that client, but instead passes along a business opportunity 

to a separate LLC which was managed by a corporation of which he was 

an officer and shareholder, but which he does not own, profit from, or 

otherwise financially benefit? 

C. STATEMENT OF THE CASE1 

Respondents Les Powers and Keith Therrien are attorneys that 

work for, and are principals in, the law firm of Powers & Therrien, P.S. In 

January 2004, Brian Fair contacted Diane Sires, a legal assistant with 

Powers & Therrien, P.S., and asked her to assist him in incorporating a 

Nevada corporation. Appendix A at 5.2 Sires did so. Jd. 

In May 2004, Fair organized a different entity, The Collection 

Group LLC, (hereinafter "TCG") to operate a debt collection business. Id. 

at 4. Neither Powers nor Powers & Therrien, P .S, represented Fair in 

1 Some of the facts recited herein are part of the record in the malpractice 
appeal, which this Court is reviewing in conjunction with this appeal. References to 
those clerk's papers are designated here as "CPl." References to the clerk's papers in 
this appeal are designated here as "CP2." Key documents are also included in the 
Appendix. 

2 Appendix A can be found at CP2 31~45. 
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incorporating TCG. Id. at 6. In October 2004, Fair contacted Powers -

acting as an agent for TCG and not in his personal capacity- and solicited 

Powers and Therrien to invest in a consumer debt business. Appendix B 

at 4.3 Fair proposed that he would provide administrative services and 

cash and that Powers and Therrien would provide limited legal services 

and cash. ld. 

Neither Powers & Therrien P .S., nor the individual attorneys 

invested in Fair's proposed business. Id. Powers passed along the 

investment opportunity to LKO, a company beneficially owned by their 

adult children. Appendix A at 3, 9-10.4 Powers was an officer of the 

manager of LKO, Powers & Therrien Enterprises, Inc. LKO accepted the 

offer without negotiation or alteration, and neither party asked for or 

signed any written agreement. In February 2005, LKO contributed 

$52,000 and third party legal collection services in exchange for a 50% 

membership in the business. !d. at 7. Fair was the principal of TCG, and 

entered into the contract on TCG's behalf. I d. at 4. Fair was the manager 

ofTCG. Fair and his wife invested $27,000 in TCG. ld. at 5. 

3 Appendix B may be found at CP2 932-37. 

4 An entity owned by Powers and Therrien, Powers & Therrien Ente1prises, 
Inc., manages the business of LKO, but neither that corporation nor the individual 
lawyers have any ownership or other pecuniary interest in the LLC. Appendix A at 5. 
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After TCG had become a valuable asset, in April2007, Fair sent a 

letter requesting to change the parties' ownership interests in TCG. Fair 

suggested that LKO's ownership be reduced from 50% to 37% and Fair's 

share be increased. !d. at 7. Fair had recently begun diverting TCG assets 

to another debt collection entity he wholly owned. CP2 684. On tax 

forms, Fair was declaring himself and his wife as 100% owners of TCG, 

allowing them to claim 100% of any losses against their tax obligations. 

CP2 63,656. 

LKO objected to Fair's reduction of its contractual ownership 

interest and the diversion of TCG assets to another entity owned 

exclusively by Fair. Through independent counsel, not Powers, Therrien, 

or Powers & Therrien, P .S., LKO filed a lawsuit against Fair in Chelan 

County Superior Court for declaratory judgment, breach of contract, and 

breach of fiduciary duty. TCG was a nominal party because it was a 

subject of the dispute, but none of LKO's claims alleged that TCG had 

committed wrongdoing. Fair and TCG sued Powers and Thenien 

personally for alleged malpractice connected to LKO's investment in 

TCG. LK Operating, LLC v. Collection Group, LLC, 168 Wn. App. 862, 
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870, 279 P .3d 448, 452 (2012) amended on reconsideration, 287 P.3d 628 

(2012), review granted, 176 Wn.2d 1027 (2013).5 

In a partial summary judgment letter ruling, the trial court 

concluded that Powers had represented both Fair and LKO in the LKO­

TCG contract, and, therefore, had a conflict of interest under RPC 1. 7. 

Appendix A at 13.6 Because it appeared the contract at issue was not 

between Powers and a client, but between LKO and TCG, the trial court 

reserved ruling on the issue of whether Powers violated RPC 1.8(a). !d. 

The malpractice claims were bifurcated from the action for Fair's 

breach of contract/fiduciary duty. Appendix B at 3. Ultimately in the 

action against Fair, the trial court ruled that even though LKO and not 

Powers was the contracting party with TCG, Fair was entitled to rescission 

of the LKO-TCG contract, based on the claim that Powers "represented" 

both LKO and Fair in forming the contract. LK Operating, 168 Wn. App. 

at 870. Thus, the trial court rested its rescission ruling on its summary 

judgment conclusion about the RPC 1. 7 violation. The trial court did not 

find that Powers violated RPC 1.8(a) by engaging in a business transaction 

with a client. !d. 

5 The Court of Appeals' decision in the related action is included at Appendix 
c. 

6 Therrien was not found to have committed any RPC violations. Appendix A 
at8. 
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LKO appealed the judgment in the breach of contract/fiduciary 

duty action against Fair to Division Til of the Washington Court of 

Appeals, arguing that RPC 1. 7 had not been violated, and that even if it 

had, rescission was an inappropriate remedy to impose against LKO, an 

innocent party. Id. In its response to that appeal, TCG argued that even if 

there was no RPC 1.7 violation, that court could uphold the trial court's 

rescission ruling on the alternate grounds that Powers violated RPC 1.8(a), 

arguing that Powers himself had entered into a business transaction with a 

client. Id. at 877. 

When TCG revived the RPC 1.8(a) argument in the contract appeal 

- which the trial court never ruled upon - Powers and Therrien intervened 

in that appeal. Id. Powers, as the accused attorney, defended himself 

against the possibility that the Court of Appeals would conclude, for the 

first time in this litigation, that he had violated RPC 1.8(a). 

The Court of Appeals in the contract action concluded that Powers 

had violated both RPC 1.7 and RPC 1.8 with respect to the LKO~TCG 

contract fonnation. Id. at 876, 881. Both LKO and Powers petitioned this 

Court for review of that decision, and review was granted. LK Operating 

v. The Collection Group, LLC, 176 Wn.2d 1027, 301 P.3d 1048 (2013). 

While the appeal was proceeding in the contract action, the 

malpractice action was litigated separately. Appendix B at 3. The only 
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damages Fair could conceivably claim in the malpractice action were fees 

incurred in the contract action between TCG and LKO. Id. at 5. The only 

theory under which Fair claimed a right to fees was the theory of equitable 

indemnity. Id. Powers moved for summary judgment in that matter, 

arguing that the undisputed facts demonstrated Fair and TCG had no 

equitable claim to the attorney fees as a matter of law. Id. at 3. Powers 

also argued that the windfall Fair received by gaining 100% ownership of 

TCG based on claims of ethical violations by Powers was a net gain. ld. 

The trial court concluded that Fair could not prove entitlement to 

attorney fees from the contract action under a theory of equitable 

indemnity as a matter of law. Id. at 6. Citing Tradewell Group, Inc. v. 

Mavis, 71 Wn. App. 120, 857 P.2d 1053 (1993), the court found that 

regardless of any alleged malpractice committed,7 the undisputed facts 

showed that Fair's own actions were at least partly responsible for the 

resulting litigation between TCG and LKO. Id. at 4, 6. The court found 

"while it was not wrongful for Mr. Fair to attempt to renegotiate the 

agreement he previously entered into with Powers, 8 it definitely 

7 The court noted that Powers and Therrien "vehemently" denied having 
committed malpractice, and made no ruling on that issue because of the lack of a legal 
foundation for the claim of damages. Appendix B at 5. The issue of whether any RPC 
was violated, giving rise to a malpractice claim, is addressed in the cross-appeal 
arguments, infra. 

8 The trial court's statement that the agreement was with Powers is contradicted 
by its own findings that LKO, not Powers, was the contracting party. Appendix D at 8 
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contributed to the filing of the declaratory judgment action." The court 

also found that TCG paid all of the attorney fees in the LKO action, in 

which Fair disputed LKO's ownership rights with him. The court entered 

summary judgment in favor of Powers. Appendix B at 6. Fair and TCG 

appealed. Powers cross-appealed challenging the trial court's 2009 ruling 

that he had violated RPC 1. 7 as a matter of law. 9 This Court accepted the 

parties' joint request for transfer of the malpractice appeal to this Court, 

and consolidation of the malpractice appeal with the contract appeal. 

D. SUMMARY OF ARGUMENT 

In order to violate RPC 1.7 a lawyer must "represent" two current 

clients such that the representation is directly adverse or risks limiting the 

lawyer's responsibilities. There is not a shred of evidence in the record, or 

any finding of fact, that Powers "represented" LKO or TCG in forming 

their business alliance, which is the only way they could be "adverse" or 

that Powers' representation could be "limited." Powers gave no advice, 

negotiated no term, nor drafted any written agreement between the two 

(''Les Powers violated RPC 1.7 by not obtaining the informed consent of LKO and Brian 
Fair to represent each of the contracting parties with regard to the transaction"). 

9 The trial court's fmding of an RPC violation was not germane to its summary 
judgment ruling on damages. Appendix B at 5 Given that the contract and malpractice 
actions were bifurcated at trial after the RPC 1. 7 ruling was entered, and that the issue 
was on appeal in the contract action, the cross-appeal in the malpractice action was flied 
primarily to avoid any possibility that issue would be deemed waived. 
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entities. He communicated a business opportunity that was accepted by 

LKO without negotiation, alteration, or even comment. 

In order to violate RPC 1.8(a), a lawyer must engage in a "business 

transaction" with a client. Based on the undisputed facts, the business 

tratiBaction here was between two independent business entities, LKO and 

TCG, and not between any lawyer and client. 

Here, the plain language of the rules and this Court's past 

interpretations confirm that Powers violated neither RPC 1.7 nor 1.8(a). If 

the RPCs are to provide any guidance to lawyers regarding their actions, 

the words in those rules must be given a coherent construction. The 

notion that a lawyer can simultaneously violate RPC 1. 7 and RPC 1.8 with 

respect to the same transaction is contrary to logic, and demonstrates the 

danger of straying from strict application of fact to law. Also, alloWing a 

party to secure a windfall through this misapplication of the RPCs does 

not fulfill the rules' public policy purpose. 

E. ARGUMENT 

(1) Standard of Review 

Whether the trial court correctly interpreted RPC 1.7, or the Court 

of Appeals correctly interpreted RPC 1.8, are both questions of law. Eriks 

v. Denver, 118 Wn.2d 451, 457-58, 824 P.2d 1207 (1992). This Court 
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reviews de novo the question of whether an attorney's conduct violates the 

relevant RPCs. Jd. 

(2) Powers Could Not Have Violated RPC 1.7 Because He Did 
Not Provide any Legal Advice or Service. or Anything 
Resembling "Representation" to LKO or TCG With 
Respect to the LKO-TCG Contract 

Under RPC 1.7(a). a lawyer shall not "represent" a client if the 

requested "representation'' would involve a concurrent conflict of interest. 

A conflict of interest arises if the representation would be directly adverse 

to the client, or the representation would limit the lawyer's responsibilities 

to represent either client. RPC 1.7(a)(l)-(2). Unless the lawyer's loyalty 

or independent judgment is threatened by a particular representation, a 

conflict of interest is not at issue. RPC 1.7 comment [1], [6]. 

Thus, the foundation of a conflict of interest violation is 

establishment of some kind of "representation," in which the lawyer is 

asked to perform legal tasks for the client or clients in a way that might 

divide the lawyer's loyalties in the performance of those duties. ld. 

Both the trial court and the Court of Appeals concluded that 

Powers "represented" both LKO and Fair in their investment agreement in 

violation ofRPC 1.7. Appendix A at 13; LK Operating, 168 Wn. App. at 

873. 
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No Washington case discussing RPC 1.7 specifically defines what 

constitutes "representation" with respect to a particular matter. However, 

this and other Washington courts have defined the point at which an 

attorney-client relationship is established, and equated it with the point at 

which representation begins. For example, in Bohn v. Cody, 119 Wn.2d 

357, 832 P.2d 71 (1992) this Court confirmed that the essence of an 

attorney-client relationship is whether the attorney's advice or assistance 

is sought and received on legal matters. Bohn, 119 Wn.2d at 363. The 

Court of Appeals has similarly ruled that the attorney client privilege 

attaches "to any information generated by a request for legal advice." 

Soter v. Cowles Publ'g Co., 131 Wn. App. 882, 130 P.3d 840, affd, 162 

Wn.2d 716, 174 P.3d 60 (2007). 

In the context of analyzing RPC 1.9 regarding conflicts of interest 

involving former clients, Washington courts analyzing when 

representation begins also point to the test of whether the client ''sought or 

received legal advice." Teja v. Saran, 68 Wn. App. 793, 795-97, 846 P.2d 

1375, review denied, 122 Wn.2d 1008, 859 P.2d 604 (1993). Applying the 

Bohn standard, the Teja court concluded that an attorney's actions in 

addressing legal matter with a client are a critical in determining whether 

there was "representation." /d. In Teja, an existing criminal client sought 

advice from his attorney about possibly bringing a claim against his 
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business partner. Teja, 68 Wn. App. at 794. The client specifically 

averred that he showed the attorney bills, receipts, and other 

documentation, and discussed the proposed litigation in detail. Id. at 794-

95. The critical fact for finding "representation" in Teja was that the 

attorney responded to the client by giving him legal advice, i.e., the claim 

was too small to warrant attorney involvement, and that he should file a 

claim in small claims court. ld. at 794. The client followed that advice, 

and when the business partner responded, the attorney appeared for the 

partner and filed a cross-claim in superior court. Jd. The Court of 

Appeals focused on the attorney's words and actions as the critical facts 

upon which the client formed a reasonable belief of representation: 

Pandher's advice to Teja, viewed in light oftheir existing 
professional relationship, demonstrates behavior 
consistent with an attorney/client association. Pandher's 
actions were sufficient to support Teja's reasonable belief 
that such a relationship existed. Teja acted consistently 
with Pandher's suggestion and filed suit in small claims 
court against Saran. 

Teja, 68 Wn. App. at 796. It is not enough for a client to boldly claim a 

reasonable belief of representation, that client must present evidence that 

he or she sought and received legal advice to support that belief of 

representation. Id. 
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Thus, legal "representation" with respect to a particular matter 

exists when the purported client has sought and/or received legal advice or 

assistance regarding that matter. 

Regarding who constitutes a "client" for the purposes of RPC 1. 7, 

it is important to distinguish between an individual officer or owner and a 

legal entity. RPC 1.7 cmt. 34.1° Conflating individuals with connected 

entities, or conflating different legal entities with one another, can result in 

wholly inappropriate application of the RPCs. Valley/50th Ave., L.L.C. v. 

Stewart, 159 Wn.2d 736, 747, 153 P.3d 186 (2007), review denied, 172 

Wn.2d 1020 (2011). 

Both the trial court and the Court of Appeals found - without any 

evidence to support the finding - that Powers "represented'' both LKO and 

Fair in the investment LKO made in TCG. There is no evidence that 

Powers "represented" LKO or Fair in the formation of a business 

relationship at all, let alone in any way that raised a conflict of interest. 

Fair, acting as agent for TCG, proposed the terms of the investment offer 

in his October 27, 2004 email to Powers. LK Operating, 168 Wn. App. at 

1° Comment 34 provides: "A lawyer who represents ·a coxporation or other 
organization does not, by virtue of that representation, necessarily represent any 
constituent or affiliated organization, such as a parent or subsidiary. See Rule 1.13(a). 
Thus, the lawyer for an organization is not barred from accepting representation adverse 
to an affiliate in an unrelated matter, unless the circumstances are such that the affiliate 
should also be considered a client of the lawyer, there is an understanding between the 
lawyer and the organizational client that the lawyer will avoid representation adverse to 
the client's affiliates, or the lawyer's obligations to either the organizational client or the 
new client are likely to limit materially the lawyer's representation of the other client." 
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865. Powers, acting as a business manager for LKO, simply passed that 

offer along to LKO, and it was accepted without negotiation, alteration, 

advice, or even comment. !d. Fair and TCG offered no evidence to 

support the notion that Powers was acting as Fair's legal representative 

with respect to the fonnation ofthe LKO-TCG contract 

Also, there was no contract between Fair and LKO. The contract 

was between LKO and TCG. Accordingly, the only "client" Powers could 

conceivably have "represented" to give rise to a conflict of interest was 

TCG. The record shows no act of Fair or TCG seeking or obtaining legal 

advice from Powers pertaining to transaction between TCG and LKO, nor 

can a claim that Powers represented Fair in the TCG~LKO transaction (of 

which Fair was not a part) give rise to an RPC 1.7 violation with respect to 

the LKO investment in TCG. 

Fair admitted the only legal service Powers even arguably 

performed for was the review of a contract in wWch TCG would purchase 

debt from Unifund. CP1 954-55. Fair did not claim that Powers' review 

of the Unifund contract to be legal work performed on Fair's own behalf, 

he said he did not know. CP1 849, 955, 1411. Also, there is no evidence 

that reviewing of a contract for TCG to purchase debt from a third party 

raised any issues ofloyalty or conflict between LKO and TCG. 
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Neither legal advice nor legal service was sought or received by 

any party with respect to the terms of the LKO-TCG agreement. CP1 

1411-12. Whether TCG did or did not purchase the Unifund debt had no 

bearing on the terms of the agreement between LKO and TCG. Thus, any 

work allegedly done for TCG was not in adverse to LKO's interests. 

Applying the standard from Bohn and similar cases - that representation 

means the provision of legal services- Powers did not "represent" Fair, 

TCG, or LKO in any way to raise a conflict of interest under RPC 1.7. 

CP1849, 1116-17, 1128;RP321-23. 

Because Fair never asked Powers to provide any legal advice or 

assistance pertaining to the investment proposal which Fair independently 

developed and because Fair's involvement in the investment was 

representational and not personal, there IS no record act of 

"representation" undertaken by Powers for Fair (or for TCG) which would 

make the provisions of RPC 1. 7 applicable. 

The central issue for RPC 1. 7 purposes is whether "representation" 

was sought or performed in connection with the LKO-TCG agreement that 

would have raised a conflict of interest. Because none was, Powers did 

not violate RPC 1. 7. 

(3) There Was No Violation of RPC 1.8 Here: LKO Is an 
Independent LLC in Which Powers Has No Pecuniary 
Interest 
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The Court of Appeals - for the first time in the case, concluded 

that Powers also violated RPC 1.8(a) with respect to fonnation of the 

contract between LKO and TCG. LK Operating, 168 Wn. App. at 881. 

The court did not expressly find that the transaction benefited Powers, but 

implied that a business deal between Fair-TCG and LKO, an entity owned 

by Powers' adult children which P&T Enterprises managed, was of 

sufficient interest to Powers to qualify as a transaction between a lawyer 

and client. Id. 

RPC 1.8 provides in relevant part: "(a) A lawyer shall not enter 

into a business transaction with a client or knowingly acquire an 

ownership, possessory, security or other pecuniary interest adverse to a 

client. .. " RPC 1.8(a). The rest of the rule discusses what steps a lawyer 

may take to engage in a business transaction with a current client and still 

comply with the rule. RPC 1.8(a)(l)-(3). 

Although many cases discuss whether a lawyer engaging in such a 

transaction took the proper steps to comply with RPC 1.8(a), few interpret 

what it means to "engage in business transaction" under this RPC. Here, 

whether Powers engaged in "business transaction" with a client is the crux 

of the matter. Regarding that issue, a few decisions issued by this Court 

reveal that a business transaction must confer or potentially confer some 
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advantage or pecuniary benefit on either the lawyer or client or both in 

order to qualify as an RPC 1 .8 violation. 

This Court, in a similar manner to RPC 1. 7 comment 34, has 

warned that courts examining business transactions under RPC 1.8 must 

not conflate LLCs and other business entities with the individuals who 

manage or own them. Valley, 159 Wn.2d at 747. In Valley, a law finn 

performed legal services for several entities closely held by an individual 

client, Rose, without obtaining a representation agreement from the 

particular corporate entity, Valley/50th Avenue LLC. Id. at 741. When 

concern arose about the fees due, Rose signed an agreement and cause 

Valley to execute a promissory note and deed of trust on its property to 

secure the fees Rose owed, as well as future fees. !d. at 742. The lower 

courts considering the case treated Rose and Valley as one and the same 

when examining whether the firm had given proper RPC 1.8 disclosures to 

Valley. Id. at 747. This Court warned against such conflation, noting: 

The courts below mistakenly treated Rose and Valley as 
one. Washington law defines legal persons to include 
limited liability companies. RCW 1.16.080(1). A limited 
liability company like Valley is "an artificial entity or 
person created under chapter 25.15 RCW." Dickens v. 
Alliance Analytical Labs., L.L.C., 127 Wn. App. 433, 440, 
111 P.3d 889 (2005). Like a corporation, a limited liability 
company is an independent legal entity to whom a lawyer 
owes a separate duty of loyalty and is entitled to the notice, 
disclosure, and opportunity to seek independent counsel 
required byRPC 1.8. 
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!d. at 747. 

Here, despite affirming the trial court's express findings that LKO 

was a distinct entity from Powers which he did not own (LK Operating, 

168 Wn. App at 879-80) the Court of Appeals concluded that Powers had 

a "significant personal and financial interest in LKO as a parent, as an 

owner/office manager, and as its attorney." Appendix Cat 23. 

There is no authority for the proposition that a business transaction 

between two distinct legal entities becomes a business transaction between 

a client and a lawyer simply because the lawyer is employed by one or the 

other entity, or because the lawyer is related to persons who own that 

entity. Nor is there any prohibition in RPC 1.8(a) against persons related 

to an attorney investing in businesses that are represented by the attorney. 

The Court of Appeals here made the same error in analysis as the lower 

courts in Valley, conflating the entities with the owners. 

Regarding the issue of what qualifies as a "business transaction," 

this Court has repeatedly defined it as one that confers some benefit on 

either the lawyer or client or both. This Court in Valley concluded that 

obtaining a promissory note and deed of trust against property owned by 

the client were business transactions under the rule, noting: 

Though described as a fee agreement by the Firm, it was, in 
fact, relevant to a significant existing debt. A standard fee 
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agreement involves anticipated legal fees and an agreement 
to pay them; in this case substantial fees were already 
owed. The relationship was not merely attorney-client; it 
was also creditor-debtor. Although it was clothed as a fee 
agreement between an attorney and a client, it was in 
reality an agreement between a creditor and a debtor. 

Valley, 159 Wn.2d at 744 (emphasis in original). Thus, an agreement 

between a lawyer and a client in which the lawyer or the client becomes 

the creditor to the other pre-existing debt is a business transaction. 

This Court reached a similar conclusion in In re Disciplinary 

Proceeding Against Miller, 149 Wn.2d 262, 66 P.3d 1069, 1073 (2003), 

when an attorney violated RPC 1.8(a) by obtaining an ownership interest 

in a current client's certificate of deposit. Miller, 149 Wn.2d at 279. 

Again, a lawyer who wants to avoid doing business with a client should 

not assume a pecuniary interest in something the client owns. Id. 

An attorney arranging to receive the profits from a client's joint 

venture, even in the context of a fee agreement, is also a business 

transaction. Holmes v. Loveless, 122 Wn. App. 470, 475, 94 P.3d 338 

(2004). When a law firm gave a discounted fee rate in return for a future 

interest in the venture, this Court found that despite their decline of an 

actual ownership stake in the venture, "its compensation was directly 

linked to the joint venture's profits. This is sufficient evidence to conclude 
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that the fee agreement falls within the scope of the business transaction 

rule." Id. 

The decision in In re Disciplinary Proceeding Against Holcomb, 

162 Wn.2d 563, 173 P.3d 898 (2007), and the later decision in Valley, 

supra, established the second prong of the business transaction analysis: 

that the "transaction" must be between the lawyer and client, and not some 

independent legal entity. In Holcomb, this Court found that a lawyer 

obtaining loans from the revocable trust of a client violates RPC 1.8(a)'s 

prohibition against business transactions. Holcomb, 162 Wn.2d at 578-79. 

The lawyer defended against the action by arguing that the loans were paid 

from the client's revocable trust, and that attorney-client relationship was 

between the client and lawyer, not the trust and the lawyer. However, the 

trust was not formed in a manner so as to be legally distinguishable from 

the client. Id. Also, the client benefited from the trust and used funds 

from the trust to pay daily expenses. This Court concluded that the trust 

was legally indistinguishable from the client. Id. Thus, taking loans from 

the trust was taking loans from the client, which the court concluded was a 

business transaction. Id. 

In Valley, a father managed an LLC that was owned almost 

entirely by his sons. Valley, 159 Wn.2d at 747. The father used assets 

from the LLC, the member interests in which were substantially owned by 
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the sons, to secure the father's personal indebtedness. !d. The lower 

courts in looking at this transaction treated the father and his sons' LLC as 

"one in the same." Id. This Court concluded that treating the two as the 

same was a mistake, and that the LLC is a distinct legal entity and must be 

treated as such for the purposes ofRPC 1.8 analysis. !d. 

Here, there is simply no business transaction between Powers and 

any client, as the findings of fact and conclusions oflaw establish. Powers 

did not invest in TCG, but instead passed along the opportunity to LKO, 

an entity that is distinct and separate from Powers, from which Powers 

receives no benefit and in which he has no interest. Appendix A at 3, 8. 

LKO contributed its own funds to TCG, at which time LKO entered into a 

contract and became a member of TCG. Appendix A at 5, 8-9. The trial 

court found LKO to be the investor, not Powers. Appendix B at 936-37. 

The trial court found that LKO was a distinct legal entity and not the "alter 

ego" of Powers, as TCG had repeatedly argued. Appendix A at 8. All of 

these findings have ample support in the record. 

Powers is legally distinguishable from LKO, and the Court of 

Appeals erred in conflating him with that legal entity from which he does 

not benefit. Valley, 159 Wn.2d at 747. The trial court's findings of fact 

and conclusions of law make plain that the business transaction was 

between LKO and TCG, that Powers had no right or interest in the 
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contract~ and that he received no benefit from it. Appendix D.11 There is 

no RPC 1.8(a) violation here. 

The Court of Appeals' RPC 1.8 finding is unsustainable given the 

trial court record as recited by the Court of Appeals. Powers was removed 

as a party in the LKO action. The trial court ultimately rescinded that 

contract in Power~' absence and returned the original $52,000 investment 

to LKO. If the agreement was really between Powers and TCG, and the 

trial court rescinded that contract after bifurcating the case and removing 

Powers as a party in the contract action, the trial court affected the 

substantial rights of parties not before it and gave LKO a $52,000 

windfall. If Powers, not LKO, was the contracting party, then the trial 

court should have brought Powers back in as a party and should not have 

granted any remedy to LKO. 

The trial court specifically ruled that LKO was not an alter ego of 

Powers, and that LKO benefited and was solely owned by Powers and 

Therrien's adult children. Appendix A at 3, 8. Thus under Valley, it 

cannot be equated with Powers himself for RPC 1.8 purposes. LKO and 

TCG were the parties to the contract. Powers had no business 

arrangement with Fair or with TCG with respect to membership in TCG. 

11 Appendix D can be found at CP2 58w67. 
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If Powers were the contracting party with TCG, the court would not have 

granted the rescission remedy to LKO. 

Also, the trial court indicated in a pretrial ruling that if at trial, 

TCG proved that Powers was the contracting party, the TCG agreement 

would also violate RPC 1.8(a). Appendix A at 12. Thus, the court was 

fully aware that, if it found Powers to be the contracting party as a matter 

of fact, RPC 1.8 would apply. The trial court did not so rule. Appendix 

D. The only reasonable conclusion is that the trial court did not find 

Powers to be the contracting party, despite any ambiguous findings of fact 

TCG might cite. 

Thus, Court of Appeals misapplied RPC 1.8( a). There was in fact 

no "business transaction" between Powers and TCG, and also no attorney-

client relationship between Powers and TCG. 

( 4) Application of the RPCs Has Quasi-Criminal Implications 
and Must Provide Clear Guidance Based on Concrete Facts 
and Law 

This Court is the final word on both the structure and the 

application of the RPCs to the practice of law. In that role, this Court 

scrupulously interprets the RPCs in order to protect the interests of clients 

and the integrity of the legal system: "We have 'the inherent power to 

promulgate rules of discipline, to interpret them, and to enforce them.'" 

In re Disciplinary Proceeding Against Haley, 156 Wn.2d 324, 333, 126 
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P .3d 1262 (2006) (emphasis in original) quoting In re Disciplinary 

Proceeding Against Stroh, 97 Wn.2d 289, 294, 644 P.2d 1161 (1982), 

cert. denied, 459 U.S. 1202 (1983). 

fu drafting and upholding the standards of conduct for lawyers, this 

Court has for decades acknowledged that enforcement of the RPCs has 

serious professional and personal implications. In re Little, 40 Wn.2d 421, 

430, 244 P.2d 255 (1952). Lawyer discipline is quasi-criminal in nature, 

and thus due process dictates that an attorney will only be found to have 

violated an RPC based upon proper due process and a finding of that 

violation by a clear preponderance of evidence. !d., see also, In re 

Greenlee, 82 Wn.2d390, 393,510 P.2d 1120 (1973). 

Although this is not a disciplinary proceeding, the policies 

informing this Court's handling of lawyer discipline are relevant here. 

The Court of Appeals here did not properly analyze and apply the RPCs to 

the facts and case law, and reached an unsustainable result. The confusion 

that the erroneous decision will affect lawyers, clients, and courts alike. 

For example, if a lawyer introduces two clients at a party, and those clients 

later decide to go into business together, will disciplinary proceedings 

commence? If an uncle retains his nephew to represent him in a property 

dispute, and the uncle later invests in a corporation whose CEO happens to 

also be a client of his nephew, will his contract be nullified? Will future 
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courts begin to conflate corporations with their managers and/or investors 

when determining who are the "clients" in a "transaction?" 

This confusion can be avoided by rejecting the Court of Appeals' 

unsustainable conclusions and scrupulously applying the facts to the law 

here. Nothing Powers did violated the letter or the spirit of the RPCs. 

Powers passed along a business opportunity between two parties with 

whom he was in communication. He undertook no legal services, violated 

no duty of loyalty, and procured no benefit. Instead, one of the parties to 

the contract reaped a massive windfall from the other, by the improper 

application of the RPCs. This Court should reverse that error. 

F. CONCLUSION 

Whether based on the fact that Powers caused Fair and TCG no 

damages, or that Powers obeyed the RPCs, the trial court correctly 

concluded that Fair and TCG could not maintain a malpractice claim 

against Powers as a matter oflaw. 
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DATED this.3l -ray of July, 2013. 

Respectfully submitted, 

#J:? 
Sidney C. Tribe, WSBA #33160 
Talmadge/Fitzpatrick 
18010 Southcenter Parkway 
Tukwila, WA 98188-4630 
(206) 574-6661 
Attorneys for Leslie Alan Powers, 
Patricia Powers, Keith Therrien and 
Marsha Therrien 
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(" ~. amdfor Proteetfve Order 
39. Dbclitmtion ofllauae c. :Klit*i Powers 
40. ~of AronL. Powera-MaAllister 
41. ~ofN!Da F. PDWa'l 
42. Dt!lclation of Sarah B. Therrien 
43. Declarllion of Seth It 1.h.miaa 
44. Ttustecs' Reply Supportiag Motion for Jo.Camera ~or A1temate1y to Seal Records 8lld 
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45. Dbclaration ofKen MeissDer 
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.Sl.JMeDdaDts• Fain'~ R.e Bffcct ofTrust IlocumelttBI.Mcis!IDCir Declaration 
S2. P,wen 8!ld lberdor1•• (1) Motion to S1rlb, aad (2) MmnCII'BDdum b 1'raltl 
53.~·· Reply MemcnDdum 
54. The Collection Group, U.C blpoosc to Plaintiirs Motion to S1rike 
SS. ~ McmoJ:alldum Rc Motion to Strike or 1br Addid.oDBl Time to Respond 
56. Jqindar Mcmonmdum . 
57. 'l'hild Dedatation of Brian C. Bubar in Support of Cross Mocion for Partial Summary JudgmCDt 
58. ~em of Leslie A. Powers 
59. DCclaration of Seth R. 'I'hclllial 
60. ~of Thomas M. Fi1q1aUick Rcprdina ConfideDtiality Issues 
61. S'!JppJemCrdal Memonmdum in Support of Cmss Mod.OD. for SlliDDUU'f Judgment 
62. DOc1aradon. ofBrilll Fair in Support ofTCG !Uply to LKO Supplemental Memo Dated 

December29, 2008 
63. 'I)c Collection Group bspcmso to Supplemental Memo Rc Ctou Motion for Partial Summary 

J1iclgmcm Dated Decemhor 29, 2008 
64. R.edacted Copy' Doclaration of Brian Fair 
65. s{ipulation d Order Re Redacticm 
66. J)jlclatation ofDbme Sins 
61. Aion L. Pow.m J.utenrivoe Trust 
68. I>fmae C. Klitski Powers l'Dterrivos Tmst 
69. 'NJDa F. Powers IntetviYoa Trust 
70. Strah B. 1.'hlm;ien inU=rYivot Trust 
71. • R.. 'l'hmricn IntcMws Tmst 
72. V"plleytSotl Aysmue. LLC y. SiPwart.. 159 Wn.2d 736 (2007) 
73. hire~ Dissolution ofOpjpm Sbprea PBrk. Inc.. y. Jonfp 132 Wn.App. 903 (2006) 
74. pjgl1 L Daozl&.,19 Wn.App. 612 (1995) 
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.11bis case is a dilputeaboutwbo OWD8lbC Collection Group. LLC ~ ~to u 
TOOt Plaintif'( LK OperatiDa. LLC (hcnioafter rer,md to as LKO), claims 1bat it oWJis at least a 50% 
intcteBt in TCG • 

. ·..; 

. } liecause Defendant Bdan Pair alleges he was a client ofPowen·mt 'Ihetticn wben he fm:mcd 
TCG.:andhad discussicms wi1h Powers audThmieD reprdiaa: tbam OWDins a portion otTCG. 
~argue Poweil and 'l'he:r:i.en failed t.o mHow1he Rules ofP!ofessiODal Couduct wben.aoins 
into liasiaess vdth drdr client, Brian Fair. . 

F 

~ . 
! CoDseqvemly, Defondams allegeiDY ~ ~ LKO ad TOO Js void bec&lse it 

violata·public policy. 

. ~·. Plaidtitfalleges tbat LKO is the Cld1ty 1hat 0WD1 SO% ofTOO, DOt 8UIDmeyl Powen ad 
~ P1aintift' i.brtber alleges LKO is an enti1J owned by various tmsts set Up for 1he bonofit of the 
adult Cbnc:lrm of Powers and Tbarien. · 

.i 

~:. Co.nsequently, the~ between LKO IDd Brian Pair rcprdiJ)g the oWJlCnhlp ofTCG does 
not violate the Rules ofProfessicmal Coatoct, iB DOt a vlola:&ion ofpublic policy BD4 Js imt void. 

·;. May the court rule as a matter oflaw that Brian Fair wu a eur.nm cJiem ofPowen & 'Ihat:ien, 
P.S. ~ Ootober, 2004 and February 21, 2005? . 

: If so, may tho court rui= as a matter of Jaw ibat B1JY aar=neat betweeD Brian 'Fair and Lea 
P0111Ci:s 8Dd Keith 1berrien OJ: Brim Pair 8Dd. LKO is void u against public policy? 

~ . 
1 

·~ 

j .. 

Faefl 

Unt1ilpulrd Facl8 

'I1lo CgJloq!ign GroJm 

! TCG is a coxporatc cm1ity formed ami orJaiDII1Iy O'WDed by Brian (a CPA) IDd Shirley Fair. TOO 
purctiUes ou1BIBDd.iDa COIIIIJID.el:' debt portfolios from various oom,peaiea D coiJ.ects OD tboac debiB.. 
TCG·~ inco:rpond'ed on May 10. 2004 by Brian Fair as a limited~ gompmy. He cnad this 
comP:mf without the assismDce of any legal couasel. He is tbc l!liiDIIpl' ofTCG. 
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LK Op!!!!tlpg 

. "' 
') . 
ii There am five tn11ts for ciat:b oftbo adult cbildron ·orr. Powers and KeHh 'I'bei:ricm. Thee 

1l'U8tsiownecfLK Partma, a pm:tDership.·at t1.1e time 1hey wmt; cn:atcd on December 23, 2003.· The 
Grantm:s oftbe trusas ar:e the wives ofLos Powas 8Dd Keith Therrien: Patricia Powers and M8mha 
'I'bmrlea. The. wives also sigDed 1hc SS-4'& in 2004. NOne' of the 1rU$tS havC employees. The 
be:rieticiaries and 1iustees bf each trust u the adult cbi1dRm of Let PD'Mn end Keith Therrien. J . . . . 

··,. ·:. Tho Wits ard tluu:eboldcra Orieisted ~: For· example, the Seth 'lbmtlen trUst is the 
~18 ~ ofSR.T Bniezprises. Inc. Mamba therriat amd Michelle BrlSP 8rc tho Only~ 
~~ qn 1hci~ efSRT Bnterpriac:s, Inc. BDd SBT.~' Inc.. Marsha Thcxticn ~the 
presic;lenf ofSRT ~Inc. and SBT.~ Inc.. PatriciaPowm amiMidlcllo Brigs an 
t4~~ ~.,..on the~ ofNFPEn~·Iuo., DCP Enterprises, lnc. aad'ALP 
Bnte:pdsw, lno.. P~aP~~ is the president ofNF..P ~ ~., 'OOP ~Inc. iD.d 
AU~ IDe •• Each of1be.adultcbildnm of Powers aad Therrien are the~ of the 
mlateil cmporidODB. 

: LK.O is composed offivo menmer~ NF'P Bntapdses, Inc .• DCP'Baaerprises, Inc., 
AU ~.s, JDc •• SRT Bmerprises. Inc., aDd SBT BrrterpdJes.IDc.. LKO 'W8S for:med by Lea 
PO'\Wj:'B and Keith ~en. L.KO is man•pd .by Powers & Thcltiea Ent.crpiiscs, IDe. wbicZ is 0\'VDed 
:by Lc:i8 ~ and Kei1h 'l'bmrlen. tea POYiel'l·is the pnmident ofPoW'ml & ';('hmien Butezprises, Inc. 
and.~ Therri111 is1be Yice.-presidont ofPO\Wrl & 'Iherric:~~. .F.derpriaes, ID.c. LKO is represemcd by 
tho tar firm of Powers & Therricm. P .s . .m Les Powers is LKO'a mgiatered. aaart. 

Qpptiu&Qfl 

:. Sbordy befom Brian Fair formed TCO, bo himd the.law finn ofPowcn .t·Theni-, P .S. to farm, 
~ ~ ultimatcly close a Nevada corporad.on ~w.n u BP T.radiDa- Powers 1: T.herrlea, P .s. 
~ BF Tracliq's ldlcles of~rporation on Jaimary 8J 2004. ~owen & Therrien, P .S. billed Brian 
Fair:tbr this lepl·work ob.Apdl6, 2004. 1'helea&er, tho firm OOlltiJmc:d.topuvidc.services to Brian 
Fair·~ IDiinbdriiD&11io .Cxiiteoce of his wholly-owned Corpmation, BP Tradin& until it~ dissolWid in 
2006; 1'bD business contmnplated t0 be done by·BF TradiDg was umdatecl to the busi:nesi otTCO. 1bo 
last·~ Powas A 'Ibm.ieu, P .S. hillod'Brlan Pair for scnices reada.'Od to his co.mpaDJ, BP TradiD& 
w.u Match lS, 2006. . ~ 

I 

·~ . Ou October 27. 2004, Brian Fair sent aa o-mail to Powct~ & ThorrieD. "'[r]eprding an agreement 
~ myself'BDd you two.• 'Ibe e-mail indicated Brian Fair~ Powers & 'Ihmien to split the 
cost ttpumbasiDa debt portfolios 8bd cmdribute lepl scr:vices.10 TCG. The C>ID8il iucludecl an 
attacliuiont which was a copy of the sf:aDdald UDifund ~ On Dccembr.r 6, 2004, Les Powa:s sem. e-mail~ an attacbal mark..up oftbe Unil\md agrtemoDt. Powm & 1he.n:ein, P.S.JKWa' 
billed, Brian Pair or TCG for this legal service. LKO ia not a law film. abd iB not in tho basineal ot 
~legal servioes. 

J 
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"' 

i Ms .. Sites itate8 iD.lu:r docllratiOD. that: "Mr. Fair at .U times 1mBw that LK. OperatiDa, LLC was 
the~ in_ni Colleetion ~up, LLC aod that Lr. ~.LLC was owned by Mt. PO'WeiB' 8od 
Mr. 'l)berdcD.~I adult. ·childrcm and DDt Mr. POWCirl; Mr.lberdm, or ~mwn &:: 'J.1:aerde.o. P .S. I spoke . 
with~. Pair.on'a zCaUlarblisis ~The. Collection~. LLC's ~~activities. He 
~ confir:mecJ to me aid made jobs ~ut the :fttct tbatLK OperaliDg, U.C W&s tes• and Keith's 
~··~·" ' .. 

.. All checb sent to 'l'CO were LKO·chocb. No chccb ~seat oa 1he aecouut ofl'o'wD & 
~ P.S. or on tbe perscmat accoums ofLes·Po\Wll or Keith 'l'hcaien. The fimtrefinnce m TCG 
ib Ll(O•s reconls 'W8II on Pobs:uuy 7, ~· 

'· '• I' 
' I 

· :. At all~ zclmmthoteib·Powers & 'Ihcaieu. P.S. ~ LlC.O. Les Pawas, Keith 
'lberi:!= ard ~ B.rlsP. m employee of Powers a: Thenien, P.S .. Wc:n 11;te cmiy ~ 
sipefs oa LKO checks. LKO did oothave any emp!Qyees. 

t 

! Powms & Theaim, P .8~ p:ovided Jcpl acniCes ~ TCG after ~rian Pair xeceived the fillt check 
~on tbe LKO account dated February 21,2005. 

:.! On Apri121. 2007 a letter ftom 'ICG aipxi,by Brian Fair was seat to Les Powers tDd Keith 
Tbcrrlm iodicadag he wanted 'to fonnalize tb:eii- OWDel'lhip in TCO. The Iotter sugested a dock 
oWDei:Sbip split bol.wecll Brian 8Dd Shirley Pair (55%), Les Powers amd Kei1h Tbezrial (38%). and 
~Fair (7%). 'J:'hemafter, LK.O filed this lawsuit. 

' ., .. 
:: Neitbcr Les Powml nor Keith Thctrlen ever adVised Brlan Fair in w.dting oftbD desirlbiUty of 

soeki(lg ~ .utvico ofindepmdcmt lePI OOUDIOll'egllding Brian Fair's proposal to 1hem. Nei1hcr U. 
POwa.:a DOl' Kaith Th:errlcm ever obU;dDed wrium OODSil'lt ftom Bdan.J"air to xepuamt l.KO m ·any 
~of &Ji.O'WDfllblp intaeat in TOO fi:mnlklan Fair. . ' 
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prlmigy . 
,. 
·r • . 

~. Did Brian Faqr Older into au agr=m.em to sd1 an ownership lDtereSt in 'fCG with Powers and 
'Iherdc:D or LK.O? . ,. 

' · f What are tho tmms ofLKO's limite!:lliability ~ qrecm.cmt ~the management 
powris ofPowms a: 'Iborrien Enterprises, hac.? 

I· • . . 
i TbD exkmtof ovmcrshlp in. TOO by those perscmalc:ntitica other than Brim mel Shhiey Fair is 

~·· 
1~ 

~ ... 

::; Whether Lea Powers BDil/or Keith Therr1cm. ever told Brian Fair that '~My• pc:l'IODI11y, aDd Powers 
·I. & ~ P.S., their law husiJ.V¥~S, <kdined to Invest in TOO is disputed. 

:). Wby Los Powers and Keith Thar1cD. DeVer advisod Bdrm Fak iD writing of the dcldmbility of 
seekmg the.advJ.ce ofindepeadmt legal C01IDICl repritiDg his proposal to 1hcm is disputed. Why 1hey 
JJCW~o,obtliud Bmm Jla's OCIIISCilt in. WJitiDs to J:Dpi'8SCilt LKO is~ 

WMthcrr Les Powers·and/or Keith 1henien told Brian Fair tbat tho chi1drea of~ and 
'l'herrlcn had a oompmy with funds to Invest Is ttispUled. Whecb.a: they toJd BJian Fair between 
Febrqar,y 1 and Febmary I. 2005 that LK.O waDtecl to invest in TOO is·diapdted. 

! 

i Why Mr. Powers rcd-Uned a contract Mr. Fair wu negotiating with Umt\md on bebaJf ofTCG 
after .... Pair first offered to sell Mr. Pawas m i.btarcst in TCO is disputed. 

PriaeJplll of Law 

Swmmary/rldgmMI 

! Summary judament il appropriate if1hc pleadinp, -depositiODB, answers to interioptodes, and 
~on file. ~with~·~ ~·DO pnuinc ~~to any~ fact· aDd tim 
:nio• party is entitled to J~·U a maUcr Of law. CR. 56(c). A~ :filet is cmeupon which 
the Oljtcome of the litipti011 depends, ~ wholO or in part. l'acoya v. Flll!l62 W.ash.App. 386, 395 
(1991). . . 

~·. Once a movina party establisbcs no aeaume issue of11111jnial fact exists. the 'burden sbiftJ to the 
~'ring party to ihow "sped6c facta shoWiDg that 41ae it a gcmnine issue for triaL n CR. 56( e). 
"Unsuppo.rted conoJusory allogations are not IUfticieu.t to de.&at 8llmiiUIIl' judgmmt." VIQIMI, 62. 
wast+Aw. at 39s. citing b]pvtiJW v. ~triliafoUpw. 53 w~ 639, 641 (1~9). "UDSUppOrted 
~w assmiOns • DDt sufticlcmt to defeat fiWDID8l)' J\JdamcDt." VIOO'{I at 395, citing Bllibly 
y. Hgjgipg Aut'h. Of'Kins CJr.. B Wash. App. 204 210 review depied. 82 Wasb.2cl '1003 (1913). An 
afficlaYit doelnot raise a geD'Iline ·issue for 1ria1 uoleu it se1B folih facts O'YideDtiaty m nature, i.e.. 
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( inftmbation as to •wbat took place, an ad, an iDcidart, a reality as di~from supposition or· 

opibi~o. "' .14. At 395, citing Grimwood v. Uui.yenitt ofPugetSmmd, Inc.. 110 Wn.2d. 3SS, 359 (1988). 

'· 

! 

Rules ofPro{usimflll Conduct 

R1Jle 1.8 ofthD Rules orProfcssimud Ccmduct ._, in peif:ioeot pan, as follows: ,. 

1: (a) A lawyer slta/IIWI enter Into a blllbfm ~with a cliMI or blowingl)' QC(JUin 1111 

~sh(p, ~~ 1eurlty or other P"f1111m1lnt61'ut tlllwlnl toll clHnt Ulflu8: 
£ (1) tit. ~on and; tmns mi which fhllaw,)wr QCfllltw the inlet'ut arefoir and 

rltU01f01ile to t1it clllnt i1lld tn fiilly dllri/0114 rmd tl'tm.rmlttl1tlln 'Writillg in a mtl1lltD that ctm be 
ND~~Jltably tllldelt«Jd b.y. clUml; . . 

~ (.2) thl diM/ i8 advllt41n wrltflrg of the dulrtlblllly of &Nldng tl1ld fl glWI" a 1'lti«Jrrable 
D.f1IIC#IUtdtY to ""'1M tzdtnct1 of the indepentJBnt legul COiliiBl on tlte ~; tmd 

· (J) the client give~ ll;ormed COifllnt, tn a writing 81pd b)l.rhe client, to tits u1MtUJI terms 
qftht 'll'aiiMidkm and thelizw}w;f• roll in thtl trilllltldkm, indudlng vlhetlw the lawyer l.r representing 
the 'dfent ill the ll'an.factkm. 

! 
• 
~ The ~a to RPC 1.8 ~the mle and emphasize 1he duty imposed on la:wym. Jn 

pard.., the comments state. u follows: 

~ A lawyer" a lcgallkill and traiDin& together with tho relatioasbip of trust IDd oon6dence ~ 
Ia~ II1Cl elient, create ibe pouibiiity of OV&I'l'ltiiCbiD when the lawyer parlicipa1es in a business .. .or 
finni'IC:ial t:niDsaclkm with a olicmt. .. RPC 1.8, CtJ1IIIM1d 1 · .-

: 'I'he requirementB ofpamgmph (a) must be JD.Cteven when the tnDsacti.on is DOt closely related 
to~,subjcctmat1erofthe aepresem&tion. •• RPC 1.8, CtJmiiJent 1. 

; The risk to a diem is greatest whim the client expects the lawyer to .repm!CIIl the client in the 
ttanslctkm Itself or when the lawyer, a financial interest CJdJerwisc poses a significant rilk that tbD . 
~' aepl. sentaticm of the client will be anater1a1ly lim.i1ed by tbe lawyer's financial iDtereat in the 
tnm~ctioa RPC 1.8, ctmiiiiBnt 2 

:t UDdcl' these circumstaDces, the 1llW)'Ol' Dl1IB;t also c:omply wilh RPC 1.7, which~ 1he 
lawyer to diaolose tbD dab BBSOCia:Uid with 1be c1ual role as bo#llepl adrilor IU1d participate in tbe 
~ou, "such ea tho risk that 1he lawyer will Jltn:letum 1hc transaclion or give lqal advice in a way 
that fAvorl the law)'er's bJ.tcn:sts at the apeaae of the cli=it." RPC 1.8, COlffiRMt 2. 

: The lawyer must obtain the cBcmfs hlfonned CODSellt RPC 1.8, CDmiJfMt 2. 
l 

: 'lbc prohibition em conduct by 1111 hKiivi.d\111llawyerUDder (a) also applies to an lawyaJ 
aasodlfed in a 1km with tbe personall;ypmhibited Jaw,yar. 1U'C 1.8, commmt 20. 

· The nde 1hat a lawyer must not use infbrmation!dating to repteseulation of a client to tho 
~ of1hc client applies when the iDbmadon is used to beztefit either the lawyer or a third 
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pcriOfL such a liDOther olieut or business UBOCi.ate of the lawyer. RPC 1.8, CDmment 5. (Emphasl.s 
adcie4-) 

f 
Waihm,aton eases filrthor o1abcmlto oo. the • "The burden of proving compliance widl RPC 1.& 

Rita With 1ho lawyer; «aa~~ttomey-dkmt UWaCtfon is prima ficie frauduleDt.'" !~ Amue, 
U& y. Stt;waf'-1S9 WD.2d 736, 145 (2007). oitiDs 1P lp DilclvlllJit!J!rpppljnf Agfnpt Jolmsop. 118 
Wn.2d 693, 704 (1992). tf A Jawyer must prove stdd compliance with the safepaxds ofRPC 1.8(a); full 
~ oppos.twlity to consult outaide .C01l!~Sel, and conse.nt nte1t be pvwd by the coimmmicatioDB 
~ the IUOml=y and the client. 15!. Ia Cotpprate DiMQtpJiqn ofQeean Shmp P@.l11c.. v, Jmlap 
132 Wn.App. 903, (.2006). review daliad Ccgorate ilissolmionof'Oceg Shores y. ~ 154 
P. 3d918 (2001).1he court axpl•ined, . , . 

[t}o fo.«i./Y a traMaction bltwun an tlltfll1lq tmd ~ 1M attomey has the bt.trdm to pnne: · (1) thue 
wa.rM 1IIStile bf/luMcl, (2) Ire gave the allsnt ~1M.-.,~ 01' advice as would htzve 
beim gtvsn 11)1 a dl61n1Dw.itd tl#rJ111e1, and (S) the cliMt would have received no grMter bi1Ufltt had 1M 
dealt"Wiih fl ~ ... To mut this brrdm qfproof, tire llltomq b ruponslb'kfor documentltag tM 
traniliction tliUl ~this doctarlmtation to protect hlmleU'in 1M jilbzrl. 

j 

,, 
132 Wn.App. at 911 .. 12. 

~ A,cliOJrt's sophistica1.icm doea not Je1ax tbc ~ of'RPC 1.8. l4. In addition, cmporatc 
endties an legal par&ODS as Dl'UQh as a acWal penon. Valloy. supra; R.CW § 1.16.080(1). 

: Rule 1.8(b) oftbe Rules ofProfessicmal Omduct states, in peJtlncat part u follows: 
i A law)w who il repre.unting a climt In a mmterlldl not ust ilrfo11llfllion relating to 
r~ of a client trJ 1M~ ofthe client JIJileu the client~ in 'Wrillng qfter 
~ . 

~ Rulo J .7 of the R.ules ofPlotessional Cmduct states, .in perti.DaDt part, as follows: 
• 

(a) btpt fll prtWided in pal'agrap/1 (b), a Jaw.wr 1'hall not 'I'B]II'UIR'd a 
dlllrt tfth. repruillttltlon lmolw.r a concurt'lllt DD1fflict oflntmlt. A 
CII1ICII1TB1ft cm;llct 9/intsmt ~if: 

(1) t'M 1'e]R'e8tntatltm qfo• t:limt'Will be tllrectJy adwtru to 
tDIOIIMrr t:limt: or 

(l) Ibn Ia llligrd/lr4nt rllk thllt the~ of OM 01' IliON 
cliMts 'Will be mtdtrltilly limited by the law,)llrl'~ 1'18/1(Rf81blllli11 to 
ll1IOtMr cUmt, a former 6111 01 a fhJrd JJII'80n 01' by a plllifOrral inlmst 
ofths~. 

(b) Notwithstanding the mstence of a coiiCIIITm'lt cblflltct oflntmlt 
under JKl1'll81'(IPh (q), a lflWJ'I!1' may 'fqii'Ufmt a client f/: 

(l) 1M lawyer r«~~Qnably belina that t1rt law,yer will he able trJ 
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provide competmt and. diligent rqrumtatlon to t.aeh ~ clitnt; 

(2) the repruentatkm u 1101 prohlblled by law~· 

(3) the rqJI'eHM:ttion dou not flwoln the QRfll'tlm Of. a claim by 
. ons cliertt llgrltnat Qlflltlru. clllnt repru111t111 by the taw,yer in tiN 1mne 
/lttgatitm. or othu proce~ before a trllnt11#1; and 

(4) each qffocted client ghu U(or.med txm.Jml, ~,,writing. 
(followlng~nfrom the other climt to lllllAe GPf' ~ dlscltmru) . 

8tahtte 

R.CW 2S.1S.1S0(2) provides in ,PCII1iDeat ;prt: 

~Fair W'Ma Cumnt Client.o{Pown ci'TIIm1en 

: Powen and '111=nicn argue 1hat the attomey~eat relatkmship between Powem & 'I'heaieD, P .S. 
and Brian Fair ended when BF TntdiDs Wll8 folmed. See Dec1amticm of Thomas M. ~ 

:: With all due respect to Mr. Pitlpdrlck,1be court respaetfUlly disagtees 'With his aal)'Bis. Once 
an altpmey-c.litmt relatio.nstalp is establishec1, it~ wdil it is oithertermimded by sODuuection of 
the P¥fies or abandonecl, In Re ~ 99 Wn. 2d 515 (1983). 

~ In this cue, Brian Fair hlrecl Powa & ~ P .S. to bm:a corpcration for him: BF Tt'fldio,J. 
After ibis Jawyms created this OOIPOl'lfion, wholly OWllC'd. by Brian Fair. tbe law firm cantlnued to make 
sure Mr. Fair's 001pmad~ continnod 1o exist by payiog ~ appropdate tees. The Jaw~ mplady 
billed' Mr. Fair for these ICt'Vicea qnd evcmtui1ly assisted Mr. Fair in disaol'YiDB BF TradbJa. Howm!r, 
J.cm&~ BF Tmding wu dilsolved, Mr. Fairolferod Mr. Powers 8Dd Mr. 'Iherrlea.the oppwtuaity to 
~ an ia.tutst ill Mr. Fair's o1her corporaticm, TCG. They ack:Dowledse 1bat mmt ocourred by 
their~ declaratiODS that. say they ~nUectlld his offer. 

: At 1bat time. Powers & 'l'b.ariell, P .s. OODtiD.uod:to xvpn:sent Mr. Fair regardiDg BF Trac1iag. ad 
contUiued to bill him for thoH services. Tboy did DOt eaqmss1y tcmdnate 1ho attomcy-client 
:relationsbip w:ith Mr. Pair in 2004 or 2005. 

: Indeed, Mr. PowaJ even red-bed a contract Mr. Pair was~ with UJJffimd on bebalfof 
TCG after Mr. Fair fir8t.Pffcre4 to sell Mr. POMD an inteaest in TCG. While Mr. Powm DeVer billed 
TCG irr Mr. Fair mr this advice. .,_ attomey-clicm relationship does not require 1be payme:at of a isc or 
formal retainer. Ibid.. at 522. 
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; 'W.bc:nl a :rdatioa of oonfi~ is esfablished. ~ so:me positive act or some complete case of 
abam4omnent must be shown in order to end it, Cnnw y. Hodglog. 120 Wash. 426,. 43.1-432 (1922). 
No ~Positive. occurred between Mr. Fair~ P~.& ~en,-P.S. tmd itcertrJnly was not 
a1NmdoDcd m. die law film <lMtim1ed to_povide hhn lepl advico and combnJCd tO·maintam his 
~· 

... MorofmPortantly, when om SupameC'4urt~faqed with"thc:issueofWhetberto limit~ 
8pplicatioa of the tulea of~o.nal ~to olead:r .. dct'ioDd attonley-cllent ~or 
~to include leas well~-~ SupJ;eme Court ~Ustice Utter~ the question as 
foUO,.: IVfo more effeeti.vely proteCt tho public, we oboosc ~ paiDt With~ ~-brush. "• McGtbtblou.at S17. . . ,. I •. • ' • 

,., .. 
~. 

;. 1be ~~Mr. Powers DOW statesdlewas cmJY mieWmg the Unif\md ~to determine if 
'TCG ~be a 'IOCJd.mveStmcmt for his ehildnm is immaterial for,)arposes of~ wbedler the 
~-client re~p aisted. The edsteJloo.oftbe relati~ is based upon;the cllem1s 
aubjdve llelie£.Pt0Wled 1bat it.is ftl8IIOD8blY formed buod upmi the attending~ 1o1m y. 
~ '119 WD.2d 357, 363 (199.2). '· . 

. r Bven IISSIIDdDI Mr. Powr:rl tmd Mr. 'I'herrieD., iDdivi4ualiY and on beh8if ofPowan; and 
~ P.S., njected Mr. ·~a oft:erto ullan ow.ncmhip iDtelat in TCG, thtn is~ evidence of a 
positi(fe act dJat terminated the OJJ&tiing attorDey-olialt nUtionsbip Powers & 'lbettiec, P.S. had with 
Briu)air. 

' 

:· ·t 'I'he!efore, 1his court cond.udes as a.llllltfer oflawtbat Brian Fair was a client ofPov.Ws & 
~ P.S. at all times material hcmtc. 

711en b ti.DLfpute of Fact R«gtmlhig Jf'hethn' Brkm Fdir Knew or ~Ht~Ve Known He War 
D«:fing with~ Represematiw o/~0. hwm ~ 71rerrlen, P.S. or Powen and~ btt~Mdrlally 

; DiaDe Shu~ does~ cnatc an~ of mot about\\'bo Brian Fair was negotiating 
with~ the aile of a portion ofhis interest in 'ICG. 'Ihe.fint senteace of).JIIIBgtllph9 ofher 
decl ... is ~t adniissible ev:ideDOO. Sho may DOt1e&titt about wblit Br1aD Pair bcw. Sl;le may 
tesdft about *t lhe told~ 8Dd wbathe told~. but DOt 'What he knew. 

·: 1be Jut'~ of paragraph 9 ofber d.eclarat:iqn is ;·;;,material to tbe issues in tids cue. 1."be 
masoaab:te ibf.enace Is Brian Pair k:newv the chiJ.dre.u of Powm 8ild lharrien' bad.u ownenhip irdetest 
b1J..$. So What? 

~ The fact~ LKO was the somce·ofthc fimtls usocl by Lc::l PoweniDd KoHh 'Ibarrier11o 
pmd(ase BD iutmest io. TOO does not oreate a 1.'08SODIIble infelanee dJat LKO arteaed iDto 8DJ agreement 
with Bdan Pair. His only ~ODS 'MI'e between Lea PovJm. Keith 1herricD, Powr:ml & . 
~ P.S. and Di8rie Sire&, a legal assfant for Po1ft'l8 & 'I'beiml1., P.S. He requested ilmds.from 
Les Ppwcrs and Kdfh 'Ihcmic:D. not LKO. Powen aad l'barri.en ptO'Ylcled TCG 1he!DOI)ey. Whether 
they &at the niimey &om their own account, a loan from Baak of America. or LK.O is Uomaterialto the 
issue Of who Brian Pair entered into ~-apemont with J'egll1iiDa 1hc owncnbip ofTCG. No lepl 
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(- lldhorifr is cited by coUusc1 to the cautzary, Nor daes J:eCeivibg an LKO ehecl: from them 1ep1ly 
~ a duty to ~about tile IJOUl'ee oftbe funds. All Brian Fair:would reascmably c:aro iboat 
would be wbl:thrlr die check would clear, not whose account it was drawD on. In short. there is no 
~ fNldcnoc • BrimFalr know or should have lmo~ LK.O was the Cldity bm:sdng in 
TCQ; \~ 

·'· 
. · ~ ~:. Leslio Poweri declaration_. that be and ICe1tb. Therrien "l:eject:.d the S~ 

proPcJ.sal Otitiipt. ••• We ckdined" to inftst.ebher pimiODa1ly pr thJ:otish our proft:ssicmal service~ 
~n. We did,~. menti~tbat"our ~Wa COJQpiDYthathad~it was 1ookiDg 
to imist." Mr. PO\WIS deO!aration tUrtbet ~tate$: "' ••• I spoke with Brian Pair" by tclcphobe and 
~him that LK Operatb2& U.C did wish.to JDib ta.e pmposed ~" 

~ . In addi~ Keith 'I'heakm.'l declaration' stated: ''In late 2004;B~ Fair WBI advised that neither 
PoweJa & 'Ihcr.ri~ P.s •• the law fimi in MW::h l-am a princJ.Pal. nor tny&elf OJ..' Leslie A• Powars 'WOUld 
be ilwestoll Jn Tbo Collcotion Group. LLC. aad that tbe hwesto.r'WOUld bo .a company oW1icd by oar 
~~~ 

~ 

: "Mr. Powen' deolaratkindoes riOt state that he told Brian Fair that PO'MD, 'I"h&:i:ien aDd tbDir 
pro~ serVices QOtpOl'ltion dt'diuCd to 'invest. Mr. Therriea's declatati.on states that Brian Pair 
w.is 8hvised. of.1bls fact, but does 1101 state It was Mr.1'iarlal who told Brim Fair. If both decllranta 
are rebiDs on Mi. Sires statemeirts to Brim Fair to .establish his~ tll:tlas cliacuasod above, 
her cWcbaticm docs DOt create such kDow1edp in Mr. Flit. · 

: However. viewing these attomeys• deolandioDs in a light most favorab1o to plaimift for 
~ of defendants" motion for partial suimnary judgment, 11ley do crca1e a masonab1c infereDce tbat 
B~ Pair knew or should. havo known he was dealing with a rqm:aeatati.vo of.LKO. COOseque:otly. 
there J.s a question offset about this issue at tbis time. · · 

t· 
i 1M P~F~Jerl. Keith ~-11114 PDWIII'I &- '1'llfrrlln, P.S. .Mqv Not Own an lnterut In 7rG 
; 
' 
·! 'Ibe court has JUled as a matter of law that Brian Fair was a client ofPowms & 'I"'Mm:ieD, P .S. at 

all~ material hereto. 

:. Tile coUrt bas also bmd as .l~Ddisp.d:ed facttbat Dei1bei La P<rwa DDr Keith 'I'hclrieo cmr 
~ Brian Fair ia writing oftbc doairabBity of seekiD& the advice ofiDdeprldcm Jep1 CCNDfi01 
regardiDj Brian Fair's proposal to b. 

j·, 
I 

1: Coasequcntly, 11D1 agmc:ment by Bdan Fait to sell an irrta:eat in TCG to Les Pow=rs. Ke11h 
1'bci1:lou lllldlor Powm IDC1 'I'bcrrien. P.S. wuuld be a violationofRPC 1.8. 

' .. 
;· ~ ay_agrcement 1D purchase am intmest in TOO by Les Powm, ICc1t'h 1'hclricn and 

PoweJ'8 & 1bm.icm, P .S. would be apiDst public policy ad void, VaUrv/5011 Awm1& LLC.I!ID:. 
I 

.•. 
' 

:~ 
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i ~is a questicm of fact about wbo :Brian Fair oDtoied into em~ with: Powers aDd 

'Ibcrr:ten or LKO. 1he(l()lllthaS tu1ed if'Brian Fair~ into am~ 'With Povms 'and 'l'beuicu, 
thallt is against pubic policy and void. · 

1:-' 

. · t the uext question is~ any q;rcemeot between Brian Fair ami LKO is~ void agalust 
~polioy. ,, 

I, 

. ; ~Brian Fair was a cHeat ofPo\lv'ezs & 'Iherd-, P;S.,. ·he ~his at.tomeyS about 
~theY~ to iiMst in aatOtbcr.~ of·bis ~ei~ Brian Pair wai a.,.Ucr ofm oWDtl:lhip 
~Jn·TOO. ·. 

· ·powers & 'I'heai$1, P.S.zopxescutod LKO attbistiuie. LKOwu a poteQtia1 buyer of 1m 

~~interest in TOO. 

:·. ~uontly, tb.e~n ofB.rimFiir,&:eller, Is directly acl.wlseto ~of 
LKO; p1mlbiaor. Furdlermore, Les Powers and Keith llarim had t pe.rs(mal· interest in 1be ~of 
1heir Cb.ikJrcn•s Uvs\8 which CRated a sipifiamt.rilk that 'their confinned xejn!IM1ation of Brian Fair 
\\'Oul~ be materially limited.. . .. 

i Nott.\i.~ these conflictll. RPC 1.7(b) allowsPowa~ & Therrien. P.S. a method of 
allowjog Powen &: 'l1:aerrieo, P.S. to~ bo1h 1he buyer' 8Dd seller in this 1nmsaclion. HO\W\'er, 
there is no evid.eooe P.owas & Thetrl~ P.S. ever obmined informed consent ftom LKO or Brian Fair in 
WJ.idJB pursuam to RPC ~.7(bX4). .. . 

~ Ccmsequently, Les Powem and Keith ThclrieD vl~latcd ~c 1.1. 
l 

: A fee asrcmmmt ~·a lawyer and a oliammay be void or voidable 'liDless 1be attc:.:.ncy 
show$ that fhc c0ntraot was fair mel n:aso~ fi'eo 1i'om undue inftuaaco, ad made • a fair mi1Uil 
disci~ oftbe facts, lQ!d. citing Kgnody y. Qp•g, 74 WIL2Cl483 (1968). It bas also bo&m ~ 
that~ violatkts1he RPC are CODtpsryto public poliey, Qcean Shom ParkY~ Gloria Rawapn. 
.8!r:BI. !!R!!, cities Pezir v. Dp:d&.. 79 Wn.App. 612 (1995). 

: 'l1:&a cases prxrally·invoJve apeancnts ~ attomcys and their dicmts 1Dic11he application 
ofRPC 1.8. 'fli.is court is 1JDaW8te of any case 1bat holds a CODtmct eatBRd into by a buyer aac1 seller, 
who ~·both~ by the same JaWfCI'S who vio1atedRPC 1.1, is voidable. However, alumiog 
LKO;was the party that entered iDto an aareomcat with Mr. Fair, beCause tx.o is managed by Powms & 
~ Eut.oaprises, P.S. which is owned by PO'Wei:B IIDd Therrien, aDd LKO was to.nual for the 
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pY.1tpCile ofbc:nefiting Pcnven and Therr:ion's ·adult chlldreD. tbal :then may be an arpmcnt that 
~ agrcemcat catcrod into between LK.O and Mr. Pair is voic1able • . . 

r 
t 

(' 

•• . l:· l:lecause LK.O ill owned by cor.poridion& that are owned. by 1Nsts set 11p :fbr the benefit ofh chit• of Los~ and Keith 'I'berrl.eD, LKO is not oWJied by attomcy~ Powers arid Therrien. '1'bus. 
it a~-tbat RPC ! .I would not apply to void any agteement betwcc:D LKO and Brian Fair. 

:. 
~. b LKO Omtrt:Jlled lzy 1M Pawui tllld Ksith 'l'hmltm~ ~ RPC 1.8 Shtnl/dA,pply? 
) 

:: Powm & Therrien, P.S; re,Presemed LKO at aU times material hereto. LK.O wu eatablisbed. to 
beneJit Mr. Pmvm~' and Mr. The:aial's cbildnm. PcnWm .t 'l'he::rieD.Bnta:prlses. Inc. manaaocl LKO at 
all~-material hcmto and Let~ mel ICei1b. Tlxiirlcm own Powers & 'I'belrk:i ~IDe.. 

::;. Because LKO is~ byPowcn & Tberdcn~ JDc., (a co~ OWIWd by 
atto~ Powas and Therden). IXO hu vested i1l management powca in Powas & 'I'bmriec 
~ Jnc. pursuant to RCW 25.15.150. Tho exact cxteat ofi1s coatrol. hoMver, is uakDown 
becaUse the comt.Cioes not bclierw LKo•s Umited Jiabllity company apeJneat·has bcc:n made part oftbe 
tOOOJd. 

, Because that iDfotmatio.n is noe nailable at tis time, 1be oouit must defer ruling on the issue of 
whetlicr RPC 1.8 should be applied to ~id any1r~U1Saetion bctwccn LICO and Brian Fair, bascc1 on the 
exteot of control~ Powers and 'l'herrieD. had over LK.O tb.roush fh:oir cmporationPowem & 
~ Bnter:pises, Inc. 

RPC Wa Violated 

P.PC 1.7has 'becm viola1ecL RPC 1.8 may alao have been violated. Consequcmly, LKO's CmBS 
motiOn for pertia18UIIJIIIIIey' judgmtmt baed upon the allepdion then 'Wa.'e DO ethical vio~ must be 

,dcmidt 

" Brian Fair was a client ofPowers & 'I'belrim, P.S. still times matedal hereto. Lu Powers aod 
ICei11i'l'hmicD. vlolaiecl RPC 1.7. Ally agteement betweenPowas and 1.'ber1im and Brian Fair is . 
~public polioy ami void. 

i 
: Any~ between LKO IDd Brian Pair may bo against public policy and. void due to 1he 

violafion ofRPC 1.7 and!or RPC 1.8 depeodiq upon the briefing by couuel aod tho pmYiaiou of tho 
limitdd liability company a8reemmt between LKO and Powa~ & Tbclrim Bmapdses, lac. 
respcOtiwl.:y. 

I 
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M~Sl,JtlfJI 
•t PtlpJS 

~. ~ thepl~s motion fur partial~ judsmentisdeDicd, and the~ 
motiO.n tor pattial BliiDDlllty judgment is pmtec~ m part a deuicd m put without pejudice. Counsel 
foi ~should ProPere and prcacnttbc appropriate cmlet in·~ with this coUrt's 
decWon herem. 
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( SUperior Court of the State of Washington 
· J'or ~-~oUDtJ 

Steve Lacy ,· .. 
·Lacy -fl Kane, P.S. 
P.~. $QX'713~ . 
Wenatchee" WA 9~807·7132 

Bradley Keller 
JQ$ua~si;Jfg · 
,Byrnes KeUer Cromwefl, 'IJ.:P. 
1000 .. ~Av.mue,·FL 38 
Seattle., WA. 98104-1094 

' .F.~I!D 

JUHJfzou 

···~ 

Ret Brlsn Fair et Ill v .. Leslie PoweTB and Keith ThSnfen 
Chelan County superior eour.t Cause No. 07·2-oiJ6S2·9 

' . . ~ 

Court's Memomndum Dec/slon 

oearOlu~l: 

. ' This matter came .before the eourt tOr oral argument ·on cross 
motion~ for summary judgment on'M;:~y 31, 201i). The C:ourt has · 
reviewed the fo11owfng: ·• 

1. ·t?Efendants' MotJon fqr SUmmary ludgment fU: Lack or 
Compensable Damages • . 

2. Declara1:fon of Joshua Selrg In Support of Defenda11ts' 
Motion for summary Judgment RE lack of Compensable 
Damages 

90S 

i· 

.. . , .. 
,• .. 
·. 

; 



( 

:June 27, :ZOJ'l 
• page.2 · 

3. PlaJnttffs'·Respanse tO .Qefetid!3nts~·Motron tOr: summary 
Ju~gm.en.t·.~ ~Ck. of Com~s~~le ·o~m~ges· · .. · ·. · 

4. ·Oeclelnftlon Of.Brlan ·Fair tn:Response to Pefendan!;s' 
f.1ot1on ·fOr summery Judgment .......... '. . .... ,'-

· 5. Def,endants'··~PlYtnSup.PO~t·ofTtlelr. M~on.for summary 
lodgment Re ~Cicoreornpen.s&bie bamages · ·. · · 

·s. Secbnd Declaration otJo5hua Setlg·tn:·s·u·r'Port or· . : 
.-r>trendant;S; Motlon .. i'or.SummarY. ,Judgmen~ Re;~ ot 
camJ)ensable bameges · · · . ·:. : · · 

7. Plal~ttlffs~ MDtfon. ,0~ :surnmarv lu~gm~nt pn UabiJJ~ 
s. ~a.-.tton Qf aiian .Falr .. l~ -s~pport c;.r suriunary JUdgment 

on Iss~.e.of UebiJ~ . · . . ·. · .. . .. 
g .. Defenqant;s' oP,asJtran to Pleintiffrs Mo~IOn· f:Ot summary 

Ju~_gment on. UabHrty · . . . . 
10. Detfaratlon ·or Joshua ·SellS in· Suppa~ of DefendantS' .. 

. · .QppO.slticm ~ PlBlRtlffs':MtitJon fOr su~mary.Judgrrient on 
. JJpbJIIty . 

·11. ·oeclaration .of'la 'Powem ln .Supp'or.t of Defendants' 
Opposl~.on to PlaintiffS' Motion ·fUr summary' JUdgment on 
.Ua'blllty · 

i2~ oetlaratfon of Mark FuciJe In Support· or·oefendantsjP 
OpPOSition to Plafritiffs' Motion fOr Summary Judgment ()n 
Uabllitv. ·. : ·. · · 

13. Plalntf~' Reply ·Memotsndum Requesting Summary 
.. ·:Judgment on Issue of Defendants' Ua~llitY . 

14. Declaration· of. Brian Falr ln ··support of .Reply to Motion for 
Summary Judgment on IsSue of ~~rtrty 

15. Detendantst Motion tn .strike Portfons of Declaration or 
Brian ·Fair In Response to :Defendant:S;'Motlort.for summary 

. J~dgment antf Exhibits A! a Thereto or~AJtematJvely., ·to 
Corn~l Product:Jon pf Relevant Documents 

16. Dedarat1on c>f Joshua a. Selig in Support of Defendf:ln1$.r 
Motion to strike Portions of Declaration of .Brian Fair In 
Response to Defendtmts' Motlon'for Summary Judgment 
.and Exhfbt~ A a a Th~ _or, ·AitematJvely, to Compel 
Prod~cl:lon .Of Relevant .Docu~entS 

17. Iradewell ~roup v. M~v~, 71Wn.AJ'p. 120 (1993) 
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( 
June 2i, 2011. 

• Plige ~ 

18. Blueberry Place y. Northwanf Jiomes. 126 Wn.App. 35·2 
• (2005) ., I • ' 

Xntroductlon 

The court bJfurcated the trt~Js Of the declaratory judgment action 
aa:ad the legal malpractice actJon In tHis .matter. 'rb~·-eo~:~rt entered 
judgmerit·.a~ the first t:r.lal on January 31~ 10~1, eigatnst Jhe · 
CoJJect'lon GrOup rn· favor of LK Operating, ~ In tiie amount of 
$78,431~61.: 

The ~malnmg trial on ~e legal ·malpractice action Js ~t to begln 
JUly 2S, 2011. Both parties have ~~ for su~ry ji.ldgn:tent. · · . ·. 

·Contentions of the Parties · · · · 
t ' ' • o' I 0 

. Plaintiff!;, ·erran arJd Shirlev Falr and The ~olleCtJon Group (TCG), 
seek attorneys fees lncumad .defending· the declaratory judgment 

·action .flied by LK Operating, LLC (t.KO) solely on the basis or. equitable 
Indemnification. They.ask tbe court w rule as a matter of raw that 
defendants, ;t.es Powers (Powe~) anJi Kefth Therrien (thertlen), 
oommftted malpractice. · . . 

Deten{faots deny equitable Indemnification is. avarla'ble to 
platntfffS for relmbursem~nt of their attorney's fees. Altematlvefy, 
defendants allege that b~cause plaintiffs Brtan and Shirley Fair now 
own 100~ of TtG~ they received· a wiFJdfaU that ~s the amount 
of the attorney's fees they lncun:ed defending the declaratory 
judgment actfon, 

Issues 
' 

May plaJnturs recover attorney's fees agSIA51: Pomrs and 
Th~men undertft~ theory or equitable indemnity? 

If so, .~Y platntlffs recover fees If. the value of TCG they· 
obtained as .a result of the rescission exceeded the amount of 

' 1 
attor:net's fees Incurred? 

' 

905 

; 
:·. 

' ;. 
i· 
: 

.. 

.. 
~ 

.; 



·( 

( 

3une 27,~01:! 
··• Page4 

'Pertinent·Undfsputed Pacts 

. Bri8n Fair a_,d Les Powers en~ tnto an agreem~ntt whereby 
TCG would be provided. onewhalr the. Investment capltid naeded by 1CG 
tD putth~ ·debt ar.td that Pow~~ and ilterrten, P..S. would prov.fde. 
free legal &ervrce5 to help prepare tnH:ial pleadings to allow TCG'to 
tPIISct the clebt purchased by TCG tn exctiange for SO% ·owrierstlfp of TCG,. . . 

Brian Fair .author:tzed 'Les Powers to r;1oeument1.til!.above 
agr.eement however LeS ~w$rs wish~• FaJr mad~ rt. clear ·that ha was 
nl?t:c:on~med about who Powers chose t6 ·p~Jde the money.· 

~Powers never dDCUmented this ag~ement, bljlt he arranged 
tor LKQ to provide tcG rovestment capital In fhe amount of $52.,00:0 
anm 'for PoWers and Jhenien1 PtS. to provJde .the free lega' serVIces to 
TCG. . 

There was never any drrett Wrflfen communlcatloris :from LKO to 
TCG or from TCG to LKO. . . 

~ 

Later Fafr desired to form another ·entrty with Powers and 
lhemen to own real estate that would be leased to TCG. 
Con.sequently, Fair sent a .lel:l:er dated April 2.1~ 2007, to Powers and 
Therrien proposing to formalize th~ ownership agreemer:at. Fair's 
propQSal l"f!M:Iuced the ownership of the entity chosen by ·Powers from. 
the 50% prevlou~ly agreed to bv. Fair ~ Powers. 

Powers·and'Therr,len objected tQ thJs proposed modlftcatson to 
the agreement. · U<O subsequenttv fried this lawsuit to eStablish a 50% 
C)wn~hlp Interest In TCG. ·. 

Fair ackriowledged h1s J~.of AprfJ 21, 20'07 fgnltml the drspute 
that caused the dedaratPJY judgment act:ron to be flied by· Lf(O. · · 

Fafr believed TCG had a val1.1e of •around $i.~ mJIIfon dollarS on 
AprU.21, 2007. 

1 There has never been uullnctt.t th'ls·•~was enf'orcielllle. Indeed, It wu this qreemem u.t 
lhe colllt allowed lbe partlls ta nsctnd. Ultfmablly, Mr. F•lr c:hose to rescind whldll'llllllmd rn 1ft and his 
Wife l!WIII!w.100JG ofrc;e at ... CCMtli$78,431.61, t~te' amount ortheJudplent-entnd .r.:erthe 
rescJsslqrl. patd•by 'lt:G, not tbe ,."" 
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:iune .271 20%.1 
•· Page.5. . . 

As ·or.~!-.Jne 4, 2007, ·Powe..S and Therrfen no lOnger represented 
TCG. On luly 1, .2007, 1GG c:ontraded )VJt:h Fa~r Resolut:lens. · · .. · . · ·-. . . ~ . . . . . . 

the attoroey's .fees lncun-ed by F.air rn. the -decl~riito,Y j!4dgment 
a~n were all'_ pard by.TCG wll1aout any obllgal1~n ~n the.piut offa'r 
to reiinbursa'TCG.' · · 

-Pr:tnap~es of. law_. 

ttae or11Y. da~ges seught ·~Y. · ~alntlffs 1~ the.1egat "'alpriu;~i:e_. .. 
case ·are atto_me.y's fees ln~rted:Jn thc;t dedDratory judgmect 'Dtt,lon. 
The .;mry theory :plalntftr& pursu~ thes$ feeS is'·under·t~:t~ theory ()f -
.equitable indemnity. ·· · . : .. 

"Vrider.: tt:tls theorY1 .the court may award fees where the natliltal 
and prmdma~ consequences of a defendant;rs wrongful.at=t pUt the -
_plaintiff Jn litigation :w1th othel"$ and the 'action Js ln.st'ltut'4d by:a thJrd 
·PartY not·conn't~c:tecl With the orlglr:ta.l transaction." IradeWell. ~at 
. 126.. . . ·~ . . 

A _party m~y ·not recover a.~ev fees under thJs tt1eo,Y lf·ther.e 
are other reasons thev·-~m~ rnvolved In llttgatlon with the th'rd 
part¥;. Trade~ell, .sta.m at 128.-

.Analylls 

Here plaln~ aflege· the legal tiJBipra~ce or d~ndants Powers· 
and Therrien to ·tan to pmperty document the original agreement 
·between fair a11d Power-S ·resulted In the tiling of the declaratory 
3udgment ~ction by L~O which resulted in cJefe.ndants IOtllM'Ing 
attorney's. tees. . 

. . . \,'' 

· FU'St, whlle . .tt_was not wrongfUl for Mr. fal~ trl attempt to 
renegl'ltlate the a,greement·f:te previously entered Jnto wH;f:l Mr. PaWers, 
It deflnltefy conl:!1buted to .the tiUng .of th~ declaratory judgment · 
a~on. Assumlrig defentfants commr~ ma'lpracttaf, it Q.n be 
conclutfed'iiS a matter of Jaw·that such malpractiCe was not thfi sale 
reaso11 for the declaratory )udgmet:~t Utlgatlon. 

Second, ~e money ultimately paid to TCG undJsputedly came 
from LKO. F~l'r had constru~lve riotlce oft:hfs fad: J:?Y ~ chrecks he 

1 1M c:aurt.MIInOWI~ defendahtl-!ll!hementfr c!enVthls elleptton lnd'pJehtfi.cllfm dlfehdJnts did 
lit .., • matter of' law, the aiUifa dedslon herein rna a detennlnltlon of this lssuiiiiiOot 
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:June 27, 201.1 
· • . P.11ge 6· . 

rec~Jvea drawn on. LKO's aet.Ountl 1f not ·.a4Ual ·n.otlce~ ()ke it C!r .not, 
LKO was .conneCted. wlftl the lnltfai agreement between· Powers and 
Fair ·@.ch time Jt provid~ funds t? TCG~ ·: . · ·. · · · · 

· . ·. . ,. . . conchiaion · . ~- . .. ... ·. . .. .. . 

·. A$~.·~* tlff~w, plaintiffs cannot show the.~·ne~~ malpr.iu:tlce 
of· defendants vnis the sole .reaSOfl they Were . .JnvoWed tn the ·original 
ded..,_ratinyJudgment:actlon., ·, · .·. . ' · 

• •• • 0 

. . ' 

. . Fu.rthermore;:as a ~tter ot.law, LKO '-¢nne¢1idto the 
orfgJnal agreem~~t. · · · . · · · ·· · 

• 

0 

'. I I ~ O O 

0 

I. 

0 

° 0 I 

0 

II \o I o 
0 

. . Consequ,entJy, equf~life !ndemrilflcatlon ·rs ·net available tf?. ~e 
pl!:i.IOtlff!!. . . · . . · . ·· 

.. _. rt.."e~~ · c;letendan~~- 'motion for sum·~atV:Jui:fgtn~~~ fs granted. 
Mr •. Selfg should _prepare the appropriate ~rder'for p~ntment. . · . 

· · Given· the coun;ts ru!lng ·~ereln, the su~~~ Judg.~ent mouon · 
set for· h~rtng tomorrow Is. moot and the hearing Is stricken. 

' . 

·. 

c: Supei'lor Court ftl~ 
Ron Tr®lpetei' · 

., 
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uc Operatlng,l..lC v. Colleclicm Group, LL.C, 168 Weeh.App. 862 (2012) 

279 P.3d448 

168 Wash.App. 862 
Court of .Appeals ofWashington, 

Di'Visioo a. 

. LKO~G~ LLC, a Washington 
Lbnited LiabUicyCompany, Appel1ant, 

v. 
The COLLECTION GROUP, LLC, a Washington 

Limited Liabilicy Company, and Brian 
Fair and Shirley Fair, hUBband and wife, 
and their marital communizy composed 

thereof. Respondents and Cross-Appellants, 
Leslie .Alan Powers and Patricia Powers, husband 

and wife, and Keith Therrien and Marsha 
Therrien, husband and wife, Intervenors. 

No. 29741-1-ni. I June :19, 2012. 

Syaoplis 
Baekgrowad: Manago.r of trusts for the children oflaw firm's 
principles brought action against law fum's clients. from 
whom manager had purchased m interest in a debt co11ection 
business, for a judicial deolaration ofthe ownership right$ of 
the parties, bretwh of fiduciary duty, and breach of contract. 
Clients brought action against attorneys fur legal malpractice 
and breach of the Consum.er ProteQtion Act. Actions we:re 
consolidated. The SUperior Court, Chelan County, Ted W. 
Small, Jr., J., entered partial SlmliiiiUY judgment in favor of 
clients autd. fullowing trial as 1o damages, entered judgment 
for approximately $78,400. Attorneys appealed and clients 
cross-appealed 

Boldillp: The Court of Appeals, Swccney,J., held that: 

[1] attorneys had a duty to disclose their personal interest 
in J:D.8!U18C1', legal duties as principals of Jrl8DIIP, lllld 
professional duties as attorney fur JDIUl88cr; 

[2] Rule of Professional Conduct govcmi.ng conflicts of 
interest did not provide the basis for :rescission of agreement; 
but, 

[3] Rule of P.m:fessional Conduct that prolu'bited attorneys 
:from entering into buainess transactions with clients unless 
certain conditions were met provided a basis to rc::soind 
purcl!ase agreement. 

Affirmed. 

West Beadnotes (11) 

[1} Appeal and Error 
...,. Cases Triable in Appellate Court 

Court of Appeals mtiews a 1rlal court's order 
granting IJl.III'ltll8IY judgment de novo BDd 
engages in "the llllllle inquiry as the trird court. 

[2.] .Appeal and Error 
Cl- Judgment 

Court of Appeals considm :l.8ots and reasonable 
inferenoes in the liahtmost filvorable 1o the party 
who is not moving for IJWDDlli1'Y judgment CR. 
S6(o). 

[3] Appeal and Error 
..,_ Cases Triable in Appellate Court 

Court of Appeals reviews de novo whether an 
attomey'a conduct violates the Washington Rules 
of Professional Conduct. RPC 1.1 et seq. 

[4) Attorney u.d cnent 
4l)oo Miscel.laneoull particular acts or omisllions 

Attorney and CUent 
a- Dealings Between AU.Omey and Client 

Attorneys who repmented. a debt collection 
client man unrelate<l matter and then :repreaertted 
a 1'IWlage1' of lroBts for attorneys' clrl1dren in 
1 purohuo Of BD mterest in the debt oollection 
b\1Siness had a CODflict of interest that resulted in 
application of attorneys' duty under the Rules of 
Profcasl.onal COnduct to disclose their personal 
interest in 1Dl1118get', legal duties as principals of 
manager, and professional duties as attorney fur 

DlB.DllgCl'. RPC 1.7 ccmme.nt. 

[5] Attorney and Cliellt 

WestlawNeXt'@ 2013 Thomson Reuters. No claim to original U.S. Government Works. 
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~ Skill attd om mqulred 

Attorney aDd Client 
(1- Acts aud omissions of attQm.cy in general 

The Rules of Professional Conduct ate not 
intended to serve as a basis for civil liability, nor 
do they establish the IIPJ1fOllrlate stsndardof caro 
in a civil action. RPC 1.1 et seq. 

[6] Attorney ud Client 
...,. Grounds for Discipline 

The Rulea of Professional Conduct simply 
establi11h the minbmnn level of conduct below 
which Do lawyer can fiill without being wbject 
to discipllDaly action. RPC 1.1 et seq. 

['7] Attomey ud Cllut 
E;oo DealinsB Between Attomey and Client 

Rule of Professional Conduct govettting 
conflicts of interest did not provide the basi.s for 
rescission of agreement for manager of trusta 
for the ohildren of attorneys to purchase interest 
in debt coUectiOll business or attorneys' client; 
application of rescission could easily fall on an 
mnocent client. :RPC t:r. 

[8) Attomey 81ld Client 
0.. Dealings Between Attorney and Client 

An attomey-Qlient transaction is prima fucle 
mudulCDt. RPC 1.8. 

[9] Attorney BDd Clle.nt 
~ Dealings Between Attmney fUld Client 

The burden ia on the lawyer who has cntmd into 
a business transaction with a client or acquires an 
intereat adverse to a client to show that there was 
no Ul:1.due influence. RPC 1.8. 

[10) Attorney and Client 
..,_. Dealing~.~ Between Attorney and Client 

The lawyer who enters into a business 
transaction with a client or acquires an interest 
adverse to a client must show that he or she gave 

the client the same information or advice as a 
disinterested lawyer would bavo given and that 
the client would have received DO greater benefit 
had he or she dealtw:ith a stranger. RPC 1.8. 

[ll) Attoney and CUent 
..,. DealinGs~ Attorney and Client 

Attomeys who represented a debt collection 
cHent in an 1111relatedmatter and then represented 
a manager of 1l'U!ts for attorneys' ohildren 
in a purchase of an interest in the debt 
collection business violated R.ule C>fProfessicmal 
Conduct that prohibittld attomeys ftom entering 
into buairulss transactiOl'IS w:ith clients 'Uillcss 
c:e.rtaiD conditiOJI.I were • whem attorneys had 
interest in ttansac:tion as paren~ their spauses 
headed eotpOrate members that controlled 
manager, and at least one attomey was officer of 
manager 1111 well as actina as rnanaaotsl\ttomay, 
and, thus, Rule provided a basis to rescind the 
agreement. RPC 1.8. 

Attorneys and Law Firms 

**4t' James A. Perkins, Larson Berg & Perkins PLLC, 
Yakima, WA, fur Appellant. 

Ronald James Trompeter, HackettBeecha & Hurt, Catherine 
Wright Smith, Smith Goodfriend PS, Seattle, W A, Steven 
Craig Lacy, Attorney at Law, Bast Wenatchee, WA. for 
Respondents and Cross-Appellants. 

Sidney Charlotte Tlibe, Tabnadge/Fiapatrick, Tukwila., W A. 
for lntemmors. 

Opinion 

SWEENEY, I. 

*863 , 1 Rules of professional conduct have been used 
to prohibit lawyett11 ftom eoforcing agremnents with clients 
that lawym were a party to. But those aame ntlcs have 
not beon applied. to support acliODB for legal malpractice 
or for equitable relief or cJam.ases baaed on a lawyer's 
ethical lapses. Here, the court refiJsed to enf'oroo a business 
a.greeme:nt between two limited lillbUity companies (LI.Cs) 
after· co:ncJ.udins that the lawyer n:presen.ting the parties 

WesttawNexr@ 2013 Thomson Reuters. No claim to original U.S. Government Works. 2 
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:represented both aides at the same time and therefore violated 
Rule ofProfessiOtitll COnduct (RPC) l.7 (prolu'bitmg lawym 
from representing clients if there is a conflict of interest). We 
oonclude that thcn:medy of rescission camwt *864 be based 
on a violation ofRPC 1. 7. We, however. also conclude bued 
on the court's findings that the interests of the lawyer and one 
oftbe LLCs wen: sufficiently aligned to WlllTIIIlt rescission of 
the Bgreell'lent b4lsed on a violation of RPC 1.8 (prohibiting 
lawyers from entering into business agreem.ent! with their 
'clients). We therefore affirm the superior court's judgment 
ordisring rescission. 

FACTS 

Btldgrolllf4 
~ 2 Leslie P()wen and Keith Thetricnpnwtilled law as Powers 
& Therrien, P.S. in **450 Yakima, WllBhington. Together 
they f(II'.QlCdLKIOJ*'I.tm.a. LLC (LKO) in December 2003. 
LK.O managed irrevocable trusts for the benefit of Mr. 
Powe:r~~' and Mr. Thenien's ll4ult children. Each of the five 
adult children of Mr. Powers and Mr. 'I'bmicn is the sole 
trustee and the benelficiaxy of a separate trust. Each 1lust is 
the ti()lo shareholder ofaQOJ}JOl'l11ion and the :five corporations 
are the sole members ofLK.O. Powers & The.ttien Enterprises 
Inc. manages LK.O. Mr. Powers and Mr. Theu:ien are the 
officers oftbat DIJltl.88cment coiporation. 

, 3 Brim Fair was a e.lieo.t of Poweta & Therrien. P. s. in 
2004. That same year, Mr. Pair and his wife formed. The 
CoJ.I.eotiorl Group LLC (TCG) to engage in the business 
of debt collection. Power& & Therrien, P.S. had no role 
in the formatl.ott of TCG. TCO is managed by Mr. Fair. 
Mr. F!Ur ll8ked Mr. Powers whether he or Mr. Thett:icll 
would be interested in hill new busineiss venture. Mr. Fair 
proposed an equal investment of f.\ulda and ownBIIhip. Mr. 
Fair proposed that he would contribute administrative and 
liiBJl88I'DleDt sorviocs and that Mr. Powers 8lld Mr. Therrien 
would contribute legal services. Mr. Fair outlined his joint 
vonturc proposal in an Ootober 2004 e-mail resarding tho 
purclwle of debt from Unifund, a debt vendor: 

Les,Keitb, 

·~ Attaobed is a sample purchase agreement from 
Unifund, the company selling the debt, and the attachment 
for when they sell FUSA debt (aka First USA). I have not 
had a chance to review it, but I will do 110 tcm.i&ht 

Roganting an agreement between myself and you two, this 
is how I would like to see it: 

A. We will split the purchase price and other out of 
pocket cosu, including legal SetYices that your finn 
cannot provide. 

B. You will contribute legal services you CWl provide 
(review the purchBSC agreement contract. legal doc fur 
this 1V [joint ventuxe] (if needed), demand letter, ask 
smart questions, kick the tires, etc.) 

c. My contribalion win include no chorgc for finding 
this debt, negotiations with debtor and debt seller 
(unless you prefer to do this), and keeping you 
informed. 

Clerk's Papers (CP) at216. 

~ 4 Mr, Powers later reviewed the attached Ullifimd purchase 
agree:ment lind returned it to Mr. Fair nw:ked. up with 
extensive sugested changes. Mr. Powers did not respond to 
Mr. Fair's inquiry ubout an agreement. Mr. Fair contUmed 
to negotiate with Unif.lmd; TCG was eventually named as 
the prospective purchaser of the debt. Mr. Fair sent an e­

mail to Mr. Powers in Ianuary 2005 asking whether he was 
still inte:tested in the deal with Uniflmd. Mr. Powers did not 
respond. Mr. Fair then caused TCG to invest in tbe Unifund 
debt portfolio wi1h $71969.23 of its own money. Mr. Fair 
began woxk to collect the debt that TCG had purchased. 

11J 5 Mr. Fair excbanged e.-mails with Powers &. 'I'hc.niea, P .s. 
that diSCIISSed the legal seryjees required to collect the debt. 
The law firm chai\ed legal cloawncnts forTCG and TCG:tnade 
progn::&s eollec1ing the accounts in the Unifuild po.rtfulio. In 
early Febnwy 2005, Mr. Powers BppiU'Im.tly Indicated in a 
telephone conversation. with Mr. Fair that LKO, the company 
OW.Iled by the adult cshiJdnm. was interested *866 in making 
the propolled invelltment. Mr. Pair sent a fax to Mr. PO'Wel'S' 
legal assistant asking her to amnge for a check for $3,984.61 
(one-half the rost of the Unifimd portfolio) made out to "'The 
Collection Group. LLC." CP at 1153. Mr. Fair again ReM thet 
fax to 1he firm's bookkeepe:r several days lator after he did not 
receive the :fimdr. 

, 6 TCO received a check in the amount requested on 
February 21,2005. Tho check was llfgncd'by Michelle Briggs, 
whom Mr. Fair knew to be Nl employee of Powers & 
Therrien. P .s. The oheok was a "counter check" with thettatn.e 
•u Op.lll'ltd.-,g LLC" handwritteu in the upper left-hand 
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comer. CP at 197, #1. Mr. Fair did not know the identity 
of LKO but asswned it was lUI. account owned by Lt'lS and 
Keith (JLK) of Powe:t'll &: Thenien, P.S. Mr. Fair faxed an 
accounting to Powers & Tbenieo, P.S. that stated: ''Letl, this 
gives yon guys 1/2 ownership **451 in the company. You 
can futma1ize however yon wish." CP at 311. Neither Mr. 
Powers nor Mr. Thenien formalized any agreement. 

,. 1 Mr. Fm continued to expand the business attd when 
an opportlmity to purohDsc additional debt portfolios arose. 
he contacted Powers and Therrien, P.S. for additional funds. 
They responded and nnt three additional checks: one on 
March 3, 2005, for Sl3,01S.3Sl; one on December 23, 2005, 
for $10,000; and one on September 11, 2006, for $25,000. 
Each obeck was a 'U ~tieg LLC" counter cheek. Mr. 
Powm and Mr. Thertrlcn stW had not proposed any formal 
agreement to spell out the relationship atnong the parties. 

,. 8 Mr. Fair asked Mr. Powcq to draft an '-Perl~Qag 
agreement for a new entity, O:PM l, LLC (OPM), in early 
2007. OPM was a limited liability company formed by 
TCG aud Mr. Fair to collect delinquent debt in states 
other than Washington. TCG was a member of OPM, and 

TCG lllld Mi. Fair were its managcn. The OPM ~,peraCID.g 
agreement drafted by Mr. Powers included a waiver of "legal 
oonfl.ict": "Members of Counsel's family have an interest in 
the Manaaer end through it the Company [OPM]." CP at 
1478-79. Mr, Fm signed the OPM ~-agreement 
personally lllld as TCG's manager. 

*8ti7 'V 9 Mr. Fair again requested tbat Mr. Powers and Mr. 
Thenicm fonna1ize their ownership interest in TCG in April 
2007. This time Mr. Fair proposed that Mr. Powm and Mr. 
Thenien would own a 38 pc:nlCilt intcrestt that Mr. Fatt's 
mother would own a 7 percent interest, and that he and his 
wife would own a SS pem~nt Interest The percentages were 
based on both the :6nuwial and service Jelated oontn"butt.OllB 
of the putie;s, Mr. Fair eslimated that the value ofTCG had 
grown to approximately $1.5 lllillion. Mr. Powers and Mr. 
Therrien 1'1\iected the proposal and insisted that they were 
entitled to e. SO perocnt owncnbip interest in TCG. 

~Jn.ttny 

, 10 Mr. Powers and Mr. 'lberrl.al caused LKO to sue TCG 
and Mr. Fair for ajudicial deola:ration ofthe ownership rights 
of the partiers, fur breach of fiduciary duty, and for breach 
of c:ontn~Ct. The Faim responded by suing Mr. Powers and 
Mr. Thenien penOlllilly for legal malpractioe and breach 
of the CoDsum.er Protection Act, ohapter 19.86 RCW. Bo1h 

matters were cott110lidated. TCG and the Feim moved for 
partiallllllDDllU)' judgment against LKO on the ground that 
RPC 1.8 prohibits business deelings between an attorney and 
his client unless the client gives infonned consent. LKO also 
moved for summary judgment again!t the Fairs on the eround 
that Mr. Fair was not a. client of Powers & Therrien, P .S. at 
the time ofthe disputed transaction, and neithlll' Mr. Powers, 
Mr. Therrien, nor Powers & 'I'J).erritm, P.S. bad any ownllnlhip 
or financial interest in LKO. 

~ 11 The court ruled in a memorandum decision that Mr. FISir 
pe,!.'SOJUlllywas at all times a client ofPowers & 'l'hclrrien. P .S. 
The court mled that any attempted purobasc of an interest in 
TCG by Mr. Power& and Mr. Thenien personally or through 
Powers & Therrien, P.S. would be against public policy and 
void because it violated RPC 1.8. The court, however, also 
ooncluded that a question of:fiwt mnained abmJt wbom Mr. 
Fair 110tually entered into the agreement with. Powers & 
Tborrien.P.S. orLK.O. 

*868 , 12 The oourt went on to conolnde, sua sponte, 
that Mr. Powers and Mr. Thenien had ll eon11ict of intemst 
under RPC 1.7 (conr.un'Cnt ClOllflict of intmst), This Willi 

because Powers & Therrien, P .s. tepmented LK.01 e.nd 
LK.O was a potential purchaser of en ownership in~t in 
TCG, and neither entity consented to the representation. The 
court denied LKO's m~tion for~ judgment. patl:ially 
granted TCG's motion for IIIID'lDlBr)' judplent. e.nd requested 
additional briefing on whether rescission was an appropriate 
remtdy for a violation ofRPC 1.7. 

,. 13 LKO lllld Mr. Powers 1111d Mr. Therrien each moved to 
reconsider. The court granted LKO's motion in part by 1'1J1ins 
that a question of' f8ct ~ as to whether Mr. Therriett 
had violated RPC 1. 7, but denied the balance of the DlOtioua. 
Mr. Fair later stipulated at a clisoovecy hearing that **452 
tho contuct at issue was not a Ale of personal equity, but 
WIIS a cUrect tnmsaction with TCG. He ltipulafed that he acted 
u an agent for TCG. and not pemmally. LKO then again 

requested tbat the court reverse the prevlous ruling on the 
ground that the stipulations eft'eetivcly meant the c:ontraot at 

issue Wll8 solely between LK.O and TOO, not with Mr. Fair 
personally, an6 thcref'or:v there could not be the basis for a 
RPC 1.8 violation by Powers & Therrien, P .S. LKO also again 
argued that a question of fact remained as to whether there 
was an attomey.dicmt reJation!tbip between TCG a:tt<i Powers 
& Therrien. P.S. at the time thoy contracted with LKO. The 
court rejected those arguments in a second memonwdwn 
decillion: 
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Now, based upon the parties' stipulation, the issue has 
become whether the violation ofRPC 1.7 by Les Powers 
voids any agn:ement between ,:X ~ LLC and. 
The Colltctl.o:n Group, LLC? Mr. Powe11J and Mr. Thenien 
controlled the GperaUOB ofLK ~. LLC through 
their ownemhip ofPowm & Therrien Enterprlses. Inc., the 
Ir.lllnager of!LK P~ LLC. As an owner of Powers 
&; Therrien Enterpr:ise$, Inc., Mr. Powers had a fiduoiary 
duty to LK Operating, LLC at all t.imes maleritlbenlto. 

*86'J The creation oflX()pel'fd~ill§. LLC by Lcs Powers 
and Keith Thenien assisted their estate plans. The success 
of LX. Operatiq. LLC, benefitted their children. Les 
Powers and Keith Therrien had a personal interest in the 

8UCCOS$ of~J~, ILC. 

There is clearly a question of fact as to when Powers & 

Thorri~tm, P .S. bepn to reptemrt The Collection Group, 
LLC. HOWIMlr, at the time their client, the owner of a new 
collection business, first app1'0ilcl:led them about joining 
him as partnm in thls business, they had a duty inter alia to 
disclose theirpmonai. interc.st (u pateo.ts),legal duties (as 
manager) and profussional duties (as attorneys) that they 
had to tLK.Operalim&, LLC pursuant to RPC 1.7. 

They also owed p.m:fessional duties to Brian FIW', their 
existing client, the individual who represented to them that 
he was the sole owner of the eol.lection business. They 
owed these professional duties to Brian Fait regardless 
of the fact that he npproaohed them u an agent of 
Tb!l CoUeodon Group, LLC because he WB& still their 
client and he owned The Collection Group, LLC. His 
ownership interest in The CoHection Group, U.C would 
be affected by the addition of aoy investors. Consequently. 
any representation ofLJC~dug, LLC by Mr. Powen 
would be edveree to the interests of Brian Fair, even if the 
1IBnBaction was going to be between l.K bpel!a.Ung, LLC 
arui The Collection Group. U.C. Mr. Fair's compe.ny. 

It is not necessary to detennine when Mt. Powers began 
representing The Collection Group, LLC in order to 

conclude RPC 1.7 was violated by Mr. Powers as a 
matter of law. He represented ltK Operating, LLC. He 
bad a significant petSOll8l and financial interest in l.K 
op~ LLC as a parent, as an owner of its Dlllllllger. 
Powers & Therrien &tterprlses. Inc. and as the attomey for 
UC: OperaUDJ, LLC. He represented Brian Fair, who had 
llignificantpcrsODBI. interest in any transaction between LJC 
OJterdD& U..C and The Colloot:lon Group, llC. 

As arermlt, Mr. Powers hlld a concurrent conflict ofinterest 
as a matter of law. Becau~c he failed to disclose his 
rdationshi.ps to iLlC. Dperatmg, LLC to Brian Fair and he 
:tidied to obtain written intormed OOJIBent from Brian Fair 
and LK Qpe~tmg, LLC~ he violated RPC 1.7 as a :matter 
of law. 

*870 Cf at 2371-72. The co1lrt acknowledged the absence 
of controlling authority in Washington on whether a vial.alion 
of RPC 1.7 mad~ the trBD8action voidable but cited the New 

Mexico case of C.B. & T. Co. v. Heifner 1 in support of its 
ultimate conclusion 1hat it did. The court also dismissed the 
question ofwhetber Mr. Powers violated RFC 1.8 as moot. 

fj" 14 The court bifUrcated the ma1pra.otice action ftom 
1he contract lU.ltion in prcpamtion for trial limited to the 
appropriate amount of **453 dattusgcs that should follow 
from the rescission. Following 'lrlal. the court entered 
judamcntin fa\rorofLK.O fortheprinoipalamount ofali11U!I18 
which LKO invested with TCO plus mt«est, $78,431.61. The 
collrt entered findings of fact and conclusions of law. J..JC.O 
appeals and TCG and Mr. Fair cross-appeal In June 2011, 
the court mmmarily dismissed Mr. Fair's malpractice action 
on the basis that there were no cognizable damages from Mr. 
Powm' violation ofRPC 1. 7. 

DISCUSSION 

VIOLATION OF RPC 1.7 AND REMEDY OF 
RESCISSION 
, 15 LKO contends that the comi.'s conclusion that Mr. 
Powers represented either LKO or Mr. Fair in this fttvestment 
agreell:l.el1tis wrong. LKOadmits that Mr. Fair personally was 
a client of Powers & Therrien. P.S., but contends that when 
Mr. Fair prescmted tbe mveBtlml:nt proposal to Mr. Powers he 
'WWI acmng as the managing agent for TCG. LKO OOiltends 
that Mr. Fair never acted inhisper&ODal capaci~. LKO 8t81* 
that it, not Mr. Powers1 invested in TOO. LKO argues that is 
precisely why the trial (l()Urt could not, and did not, nde that 
Mr. Powers violated aay RPC 1.7 obliga!Wn owed to TCG, 
only to Mr. Fair. But, 11gain, LKO contend& that becallSe Mr. 
Fair was not personally a party to tbe investment agn:ement 
and also did not ask for personal representation, there can 
be no fiiHting *871 that Mr. Powers violailxlllll)' RPC 1.7 
obligation owed to Mr. Fair. 
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'W 16 LKO contends that the court's use of RPC 1.7 to 
impose civil legal obligatiollS was ~ because the RPCs 
are ethical rules, not intended to be used to impose civil 
liability. LK.O BigUCS that RPC 1.7 was the only buis for 
approving rescission here since the court refused to find fraud 
on:nisrepiesentation, breach of fiduciary duties, or breach of 
contract. LKO contends it is a notalawyer 11.11d therefore owed 
no ethical duties and should not have been subject to this civil 
sllliction besed on violation of a RPC. 

, 17 TCG responds that Powers & Therrien, P .S. represented 
IKO at the time of the investment proposal and worked on 
LKO's behalf to make it a member of TCG. TCG contends 
thatPowm & Thenien, P.S. also represented Mr. Fair. TCG 
argues tba.t it ~ inelcvant whether a lawyer's two clients are 
both involved in the same tnmsaction for purposes of a RPC 
l. 7 violation. RPC 1. 7 bars a lawyer from representing a 
client in a negotiation with someone who is a Client of the 
lawyer in an unrelated matter. TCG argue• that ate inverlmcnt 
oppottunity wus offered directly to Mr. Powem 11.11d Mr. 
Thenien, and that Mr. Fair did not even know who LKO was. 
lndeed,Mr. Fair assumed that bec~J~Ue the initials were ''U(,'' 
it was Les's and Keith's company. So, TCG urges that the 
court was cmrect in holding that Powers & Thmien, P.S. 
simply could not ethically represent IJW in a negotiation 
when Mr. Fair was still a client. And TCG says that the court's 
mnedy, reacission, is proper. Set C.B. & T. Co. v. Ht(ner, 98 
N.M. 594,651 P .2d 1029 (1982). 

[1] [2] [3] , 18 We review a trial oourt's order gmnting 

lawyer reasonably believes that the representation will not be 
adversely llffeoted, and tbe client OOD&ellts in **454 writing 
after consultation and a full discloSUit of xnstmial :fil.cts. RPC 
1.7(a), (b). Dl:rect conflicts can even arise in transactional 
matterfl involving the ~ of multiple clients m 
unrelated :omtters. RPC 1.7 cmt. 7 C'For example. if a lawyer 
is asked to represent the seller of a business in negotiations 
with a buyer represen:tcc1 by the lawyer, not in 1be same 
transaction but in another, unrelatxld lD8.I:ter, the lawyer could 
notundertako the tepn:scn1ation without the infunned consent 
of each client"). 

, 20 LKO does not dispute that Mr. Powers represented 
Mr. Fair prlor to the formation of TCG in an UJll'elated 
matter. And this record supports that this attomey..olicnt 
relalionsbip had not ended at the time of the agreement that 
is the center of the dispute. LKO also does not dispute that 
Mr. Powers represented LKO, his ohildren's company. Mr. 
Powm managed LKO through a separate COipOIS.tion. Mr. 
Fair solicited invest:tnents from Mr. Powets and Mr. Therrien, 
not LKO. The initial proposal is set out in an &-mail with an 
attached Biimple puro1we agreement from a debt vendor. Mr. 
Powers marked up that sample agreement with suggestions 
and returned it to Mr. Fair. Mr. Powers pcrfunncd thOBC 
legal services for Mr. Fair, not LKO. Mr. *873 Powers later 
cn:ated legal documents for Mr. Fair and hill new company, 
TCG. We are led then to conclude, ItS the trial judge did, 
that Mr. Powers simultaneollSly :represEmted both Mr. Fair llll.d 
Lim. 

sUIIliJI.Bry judgment de novo and engage in the same inquiry u [4) '21 LKO contends, nonelheles&, that such simultaneous 
the trial court. Hubbard v. Spoktme County, 146 Wash.2d 699. repl'llllentati.Oll still does not give rise to a RPC 1. 7 violation 
706-07,50 P.3d 601 (2002) (qu.otin! EUIIJ v. City of Seattle, becausethctepre8Cl1t:ations OCCUI'Rldin unrclatmmatte.rsand 
142 Wash.2d. 4SO. 458, 13 P.3d 1065 (2000)). Summary not the transaotlon at is~. We disagreo. There is a co.offict 
judgment is appropriate when the pleadings IIDd affidavns of interest even when a la.wyer reprellfll1ts 11. client in another 
showthercisnogenuineiuueofmaterlalfactaDdthemoving unrelated matter and then ~ts a sc:oond client In a 
party is entitled to ju.dgm.tnt as a matter of law. *872 business trllllsaction with the Wl'n'lnt olient. RPC 1.7 cmt. 7. 
CR S6(c). We conaider :filets and reascmable infenmce& in And tbat Is wbat we have here. 
the Jigbt most mvmuble to the nonmoving party. Hubbard, 
146 Wasb.2d at 707, SO P.3d 602. And wo review de novo 
whether an attorney's conduct violates the Washington Rules 
ofProft:salonal Conduct. See Gvstqfson v. City of Seattle, 87 

Wash.App. 298,302,941 P.2d 701 (1997). 

CONFLICT OF INTEREST (RPC 1.7) 
, 19 A lawyer &ball not represent a client if the l'epl'CSClltation 
of that client may be direct1y advme to 11.110ther client or 
tnatarially limited by the lawyer's responsibilities to another 
clien~ third person. or by the Lawyefs own interests lmless the 

~ 22. Mr. Powers rep.rtlflelltecl both Mr. Fair and LK.O in 
separate unrelated mattem and then rcprese:otcd LKO in the 
b111iness transaction with Mr. Fair bytelayjng the investme:Dt 
proposal11.11d fOIWIIlding the funds. Mr. Powera had a duty 
to disclose his pe.tBOJJ.al interest in LKO, his legal duties as 
manager of LK.O, end his professional d\ities as an attmney 
forLKO. The representation ofMr. Fair was d.i.rect1y adverse 
to the represen.tatiotl ofLKO in the treDsactioD and there is no 
evidmce that either client gave illformcd consent in writing. 
Mr, Powers violated RPC 1. 7. 
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RPC AS BASIS FOR RESCISSION 
'If 23 LKO next contends that, IMin if Mr. Powers violated 
RPC 1.7, LK.O's agreement wi1h TCG mould not be subject 
to rescission. 

[51 [6) 'f.24 The SuJ)JelJle Court adopted theRPCs pursuant 
to its power to regulate the practice of law jn WB!!hington. 
Hiztry v. Corpenttr, 119 Wash.2d 251, 2.61, 830 P.2d 646 
(1992). The RPCa 111'0 not intended to serve as a basis for 
civil liability, nor do they establish the appropriate standard 
of C8l'tl in a civil action. Id. at 259-61, 830 P.2d 646. The 
RPCs simply establish the" •Jninimumlevelofeonduet below 
which no lawyer can fall witbc:Jut beirlg subjeot to diaciplinary 
action.' "Id at 261, 830 P.2d 646 (quoting former RPC 
Pteliminary Statement (1985)). :But ~ts that violate 
RPCs or, at least, *874 RPC 1.8, have boe.n. hold to bo 
conttary to public policy and the courts of this state have 
refused to eoforcc agmemcmta based on a violation of R.PC 
1.8. In re Catp. Diasolution of Ocean Shorea Park, /'IIC., 
132 Wasb.App. 903~ 910, 134 P.3d 1188 (2006); DDIIzlg v. 
Danzig, 79 W1111h.App. 612, 616-17, 904 P.2d 312 (1995); 
Marshall v. Higginson, 62 Wash.App. 212, 217-18, 813 P .2d 
1.27S (1991). Hexe LKO Bued for a judicial declarati.on of its 
liDde.rstanding of the agreement with Mr. Fair and TCG. 

, 2S In Hlzey, clients sued their at1:Qrney and alleged legal 
malpractice baaed on the lawyers conflict of interest. Hizey, 
119Wash.2dat256-S7,830P.2d646. The1rialjudgerefused 
to Jet an oxpCrt; testifY on rules of professional CODduet and 
refused to iustnwt the jury on those mles. ld at 257-58, 
830 P .2d 646. The Supreme Court a:flirmed.. The court held 
that a. violation of ethics rules must bo putSUe4 through a 
disciplinary proceeding. Id. at 259, 830 P.2d 646. And the 
court held that such violatiODJ may DOt lleJVe **455 as tl!.e 
basis for 8 private oause of aetion. Id at 259. 261, 830 P .2d 
646. The court mi.IOIIed that a claim for lep malpractice 
focuses on the duty of care owed to the client, which is 
established by tbe rolationship and not by the lU'Ca. ld. at 
260-62, 830 p .2d 646. 

, 26' The H~ey decisfon, however. addre1sed applicatio:n of 
the RPCa oDJy in the legal malpractice setting. The comt 
did not answer whetbe:r the court would also aep8Iate the 
etbics and potential civil liability in other milS, rmch as fee 
disgorgement, breach of contract, or disqualification motions. 
Indeed, the court noted that other courts had "relied on the 
CPR [Code of Professional ReRponsibllity J lll!d RPC for 
reasons other than to find malpractice liability and our holding 

today does not alter or affect such use." Hizey, 119 Wa.&b.2d 
at264, 830 P.2d 646 (citinaSirlgletOll v. Frost, 108 Wasb..2d 
723, 742 P.2d 1224 (1987} (relying on disciplinary rule to 
detexmine reasonablenelli of attorney fees); Erlb v. Denver, 
118 Wash.2d 451, 824 P.2d 1207 (1992) (holding violation 
of CPR is a quemon of law, not filet); Walall v. Brousslltffl, 
62 Wash.App. 739, l!lS P.2d 828 (1991) (holding contnwt 
fot sale of law *875 practico, which included duty .on part 

of selling attorney to refer clients as consideration for the 
sale, violated RPC)), At least one legal scholar bas suggested 
that the court did not need to be so cautious, aa many of1he 
other cases are distinguishable. Stephen B. Kalish, How to 
Eru;oarrage Lmt,ter.v To Be Ethical: Do Not Use the Ethics 
Codsa m a B4Si8 for &gullll' Law lJecUions, 13 GBO. J. 
LEGAL RTHICS 649, 672 (2000) (''None of the cases that 
[the court] cites suggest~ that a judae in his instructions or an 
expert in his opinion may explicitly refer to ethics law.j. 

'{ 27 The courts of this slate have llPPlied RPC 1.8 (restricting 
business ttansactions with a client) to re1\rse to enforce fee 
agJeementll with attorneys liS being against public policy. See 
Valley/50thAw., LLCv. Stewart 159 Wash.2d 736, 743, 153 
P.Sd 186 (2007); Ocean Shore.r Po:rk, 132 Wash.App. 903, 
134 P.3d 1188; Holme~ v. Lovelt8s, 122 Wash.App.470, 475, 
94 P.34 338 (2004); Colt(ln v. Kronenberg, 111 Waah.App. 
258, 270-71, 44 P.3d 878 (2002.), The application ofthe RPC 
and result in these cases WIIS not h()WOVet categoricaL The 
lawyer c:ould show that the contract was fair and reasonable, 
free from undue in:flwmae, and made a1te,r a fi.ir and full 
disclosure o:l' the facts before the court would hold any 
agmement void or voidable. Yalley!50th Ave., 159 Wash.2d 
at 743-44, 153 p .3d 186. 

, 28 The issue m Valley/50th Awmue was tho enforceability 
of a promi1180ry note and fee agreement a client executed in 
favor of a law :finn to secure a fee and ClCI!It bill owed by 
anothor client. 159 Wuh.2d at 740-41, 153 P.3d 186, The 
court concluded that "tho note md deed. of tmst was more 
like 8 busineas tnmaaetkm than a fee qmmum~:, [so) the issue 
then is whether [the Jaw fum] satisfied the minimum notice, 
disclosure, and reasonable opportunity to seek the advice of 
indepeudent counsel." Id. at 745, 153 P.3d 186. The court 
ultimately concluded that there were material isiiUCS of :fbct 
as to whether fhe law firm disabarged its duty under 'RPC 1.8 
and :remanded for further proceedings. Yalley/50111 A.11e., 159 
Wash.2d at 747. 1S3 P.3d 186. 

, 29 Here, the court conclu.ded that Mr. Powa:s had violated 
RPC 1.7 and based on the New Mexico case, *876 C.B. & 
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T. OJ,. it held that the agreement between LKO and TCG was 
voidable. 

['71 'i 30 We conclude, however, that RPC 1.7 camtotprovide 
1he basis for :rescission. RPC 1.8, which has provided the legal 
basis fur rescission, is different :in its wording end its effect 
from RPC 1.7. A lawyer 'Violates 1U'C 1.8 when the lawyer 
enters into a buRiuess tmnsa.ction with his Ol' her client without 
the minimum notice, disclosure, and without giving the client 
the opportUnity to seek the advice of incle,pen4ent counsel. 
We will then generally refuse efforts by the lawyer to enforce 
tho1111 agreement&. Valley/50th Ave., 159 Wa.sh.2d at 743, 153 
P.3d 186; OceanShoreaParA; 132Wash.App.at912-13,134 
P.3d 1188. 

~ 31 What we have with RPC 1.7 is a. rule to regulate 
the attomcy-client relationship and ellBIIl'e 1hat an auomey's 

:representation is not IDI¢Crially limited by conf1icUng 
int:.orests. In ,., Dl8ciplhlary Procfledtng .4gQinat .MiJn"lulll, 
160 Wuh.2d 317, 336, 157 P.3d 859 (2007) ("The rule 
assumes that multiple representation **o456 will necessarily 
requite consultati.on and consont in wrlti.ug, tellllOnably 10 

since the rule imposes tbese requirements mydme there ill a 

potential conflict.''· The differences are important. 

, 32 The problem with applying RPC 1.7 here is that th11 
retnedy, rescission, could easily till1 on an innocent client. 
And it is not the client who should pay for the sins of its 
lawyer. Bveo if the lawyer breached his or her fiducimy 
duties, it is the lawyec who should llllfibr the consequences 
not the client It is bOt the client(a) who did anything wrong; 
it is the lawyer by representing client. on both rides. 'l'he 
appropriate moecly is to file a disciplinary action with the 
Washington State Bar Association. 

~ 33 In sum, we agzeo Mr. Powers 'Violated RPC 1.7. But 
that violation cannot be grounds to rescind any investment 
~between LKO and TCG. 

*877 CROSS-APPEAL 

'i 34 TCG aross-appeals and urges that we dl'irm the court's 
decision to rescind the contract based on • 'Yiolation of 
RPC 1.8 since we may affirm Ol1 any ground argued at the 
1ria1 court. TCG argues essentially that there wu sufficient 
evidence of a de fiwto COll1:raet between Mr. Powers and TCG 
and Mr. Fair, a contract mfficicmt to invoke the strictures of 
R.PC 1.8. Mr. Powers again responds that the agreement WliB 

between LKO and TCG, not LKO and Mr. Powers and 110 

he did :n.ot e.ntet into this business relationship with a ollent. 
LK.O respond$ that it acocptcd the investment offet and it 
provided the investrnentiimds. Mr. Powers alsu urges that the 
court's conclusions show that the%e was not the commonalit;y 
of interest between Powers & Therrien, P.S. and LKO that 
TCG and Mr. Fair tmggest.. CP at 2307 (Conclusion of Law 
F) ("LKO is rurt the 'alter ego' ofPowers or Therritm, nor is 

there a basis to pierce the corpol1lte veil ofLK01s independent 
existence.''). 

BUSINESS TRANSACTION WITH CLIENT (RPC 1.8) 
~ 35 TCG became 11. client of Powers 8r. Thenim, P.S. in 
February 2005, when the finn drafted legal pleadiqs for 
TCG to use to coHCQt debt. Accordingly. TCO argues that 
the resulting agreement between Mr. Powen; and TCG is 
voidablo as a violation of public poliaypursuant to RPC 1.8. 

[8] [9] [101 ,36RPC 1.8 seta out rigorous requbments a 
lawyer must meet bcfme he enters into a business transaction 
with a current client or knowingly acquires an ownership. Ol' 

poSBeSBOJY, 11ecurity, or ather pcouniaey interest adverse to a 
client. RPC 1.8 ... '[A)n attom~Ucnt tnmllac1ion is prima 
facie :fraudulent' " Valley/50th Ave,, 159 Wash.2d at 745, 
1S3 P .3d 186 (qooti.ng!n nDisciplinary Proceedtllgs Against 
Johnson, 118 Wash.2d 693. 704. 826 P .2<1 186 (1992)). Tho 
burden is on the lawyer who has entered into a bllBiness 
tmnsaction with a client or acquires an interest adverse to 
a client to show that there *878 was no undue iDfluenao. 
Tha lawyer must show that he or she gave the client the 
lllli1C infunnation ot advice as a disinterested lawyer wc:mld 
have given. And the lawyer must show that ulient would have 
received no greater benefit had he or she dealt with a lltranger. 

In re Dlsclpllnary Proceding Against Haley, 157 Wash.2d 
398, 406, 138 P.3d 1044 (2006) (quoting In re Dlsclpibuuy 
Proceeding Againat MaMullen, 121 Wesh.2d lso. 164, 896 
P.2d 1281 (1995}). 

,37 Itisundieputod that Powers& Thenien.P.S. rep.reilmted 
Mr. Fair, the lllllllB8I2' of TCG, in 2004 on a separate 
matter. After Mr. Fair formed TOO in 2004, Powers k 
'I'hmien. P.S. clmfted legal dooume.ntB tor TCG to facllltate 
collectin8 the debt TCG had putchued. The documeuts 
included promissory notes, znutual releases, and a IIJDliDOJIS 

lllld complaiJrt. Powets & Therrien, P.S. then represented 
TCG and perfoJ:med legal services on TCG's behalf. 

'J 38 The matter proceeded to a bonch 1ria1 after the court 
ordered. rescission of the contract and the eourt entered 
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LK Operating, LLC v. Collectll'ftn Group, LLC, 168 Wruh.App. 862 (2012) 

findings and conclusions following that bench trial that are 
helpful here. 

FINDINGS OF FACT 

13. On or about October 27,2004, an email was sent ftotn 

Brian Fair to the Powers & Therrien, P.S. email account 

•tt457 addzessed tc "Les, Kcitli'' setting forth Brion Fair's 
proposal. 

19. The proposed terms were aooepttd by Les Powers 
when the money was sent to TCG. 

30. Professioual legal services sought by reo as part of 
the Proposal were provided by Powc:m~ &; Thenic::n, P.S. 

41. Powm caused the iBauance of the LKO check to 
TOO in February 2005. 

•879 CONCLUSIONSOFUW 

F. LK.O is not the "alter ego" of Powm or Therrien, 
nor is there a basis to pierce the coipOmte veU of LKO's 

-independent existence. 

H. Les Powers was both a principal in the law finn 
of Powers & Therrien, P.S., and an officer of LKO'a 
manaser, PTE. 

J. The terms of the Proposal by Fair as agent for TCG 
were accepted by Lea Powers. 

K. Ultimately, Les Powett, pumwrt to his Bgieement 
with Brian Fair, as agent for TOO, chose to enter into the 
Investment Agreement with TCG. 

L. Les Powers made aure at aU times that perfoanance 
of the terms of the Proposal, including in.vesting $52,000 
from. LKO to TCG, and Powers & Therrien, P.S. 
pwviding legalllOl'Vicos to TCG was accomplished. The 

court makes no ruling regarding whether LKD was 
involved in the unauthorized practice of law. 

M. Lea Powel'B accepted the business o1fer by having 
LKO provide the sum of $17,000 to TCG, which 
ilctu.n'Cd bcgirlnins February 21, 2005. 

CP at 2303-{)8. 
, 39 Mr. Fair and TCG were clic:t1ts ofPowm & Therrien, 
P .S.; the attorneys providod l.egal•ervices for thm:n. And, the 
October 2004 e-mail ftom.Mr. Fair was an offin'to Mr. Powers 
and Mr. Therrien to invest in TCG and provide lepl setVices 
as pert of the deal. Mr. Powers and Mr. Therrien were the 
only persons who could.IWCCpt the spccific investment o:flht 
from Mr. Fair because the offer was a bilateral offer to them. 
Dorseyv. Strand, 21 WI\Sh.2d217,224,1SOP.2d 702 (1944) 
("[W]hen an offer is made, it can be accepted only by the 
offeree."), The trial eourtconcluded thatLKO is not the "alter 
ego" otMr. Powers or Mr. Therrien. But Mr. Powe:rs is both 
a principal in the law firm of Powers & Thettien, P.S., and 
a controlling officer of LK.O's Jrlllll8gM, *880 Powers & 
Then:icm Ente.rprises, Jnc. There is no finding that Mr. Powers 
acted in any other CQpaoity thart a lawyer when he a~ 
the deal and furwarded the funds. Jn fact, TCG contends that 
the court specl.tlcally struck iiUch qenay languago :from the 
findinp because it was unsupported. Br. ofllesp'ts to Br. of 
Intervenors at 8-9. 

1[40 Mr. Powers and Mr. Thenien organized LKO as part of 
tbeirestateplanningfurtheit adult children. It is controlled by 
five corpotBtemembcrs headed by1he apouses ofMr. Powers 
and Mr. 'I'.bmian and the shareholders of those c:orponUe 
mcmbcm are trusts for their children. Mr. Powm:s tlum had a 
significant personal and financial interel.rt in LKO as a parent, 
u an owner/ofticar of its mwgcr, and as its attorney. The 
court conclu:ded that he lllono chose to enter into the business 
deal with Mr. Fair. CP at 2308 (Conclu&ions of Law 1, K, L) 
Those conclusions are supported by the fact tim Mr. Powers 
personally received. the offer and he forwarded the funds :ft:om 
his law office. Mr, Powcn DiB:y not have been the "alter ego" 
of LK.O but that ill not dispositive. He accepted the offer to 
invest in TOO in his oapacity as an auomey and then caused 
LKO to contribute the funds. Be bad a substantial interest in 
the tuccess ofLICO--it wu his family, 

~ 41 Mr. Powen~ and Mr. Therrien contend that a blWneas 
trannction between a lawyer and a client must confer some 
benefit to the attomey or cHent See Valley/50th Ave., 159 
Wesh.2d at 747, 153 P .3d 186; In re Di.tc~linary Proceeding 
Against Miller, 149 Wll8h.2d 262. 66 P.3d 1069 (2003);ln 
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re Disciplinary Prot:fedJng Against Holcamb, 162 Wash.2d 
563,173 P.3d 898 (2007); **4511 Holme.r, 122 Wash.App. at 
475,94 P.3d338. Neither the cases oitednorRPC 1.8 seems 
to n:quira that an actual benefit b~ oonf.o:rred. In Holmes, an 
atto:r:ney's ownmbip stake in a client'• joint ventn:re actulilly 
declined and tho court stili found that tbe accompanying :tee 
agtelmlent fell within the BCOpe of the business tnmsaction 
rule.l22Wash.App.at47S,94P.3d338.R.cgardless. there is 
evidence in this record 1hllt Mr. Powers stood to benefit from 
LK.O's £UCCeSB .In many ways. Again, it was his family. 

(li] *881 ~ 42 We are led to conclude that Mr. Powers 
entered into a business traDBaction with a client (TCO) in 
violation ofRPC 1.8. See Valley/50th A'VC!',, 159 Wash.2d at 
745, 153 P.3d 186 (quoting Jti/m.r011, 118 Wash.2d at 704, 
826 P.2d 186) (" '[AJn attorney-client transaction is prima 
i8.cie ftaudulent.' "), The ikct that the trial court mled LKO 
was entitled to the return of the $52,000 investment does not 

Footnotes 
1 98 N.M. S94, 651 P.2d 1029 (1982). 

neoesrarily mean it was the contmcting party. Mr. Powers 
entered into the trantactlon and then used :funds from his 
ohildren's company, a company he also cotitrolled. We then 
concludo that RPC 1.8 provides an altemati.w basis to rescind 
the agreement beomue it was against public policy. Ocean 
Shores Park, 132 Wash.App. at 912-13, 134 P.3d 1188 
(business deal between attorney and client void as agakurt 
public policy). 

, 43 We affitm the superior court's judgment ordering 
recession. 

WE CONCUR: KULIK, J., 1111d SIDDOWAY. A.C.J. 

Parallel Citations 

279P.3d448 

End or Document C 2013 Thol'llliOn Reuters. No claim lo original U.S. Govammel'lt Worlu!. 
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SUPERIOR COURT OF WASHINGTON 
. IN AND FOR CHELAN COUNTY 

10 LK OPERATING, LLC, a Washington 
Limited Liability Comp~y. 

11 

12 

13' vs. 

Plaintiff, 

14 . THI: COLLECTION GROUP, LLC, a 
15 Washington linlted UabHtty Corppany. 

16 and BRIAN FAIR and SHIRI:.EY FAIR. 
husband and wife, and their marital 

17 community composed thereof, 

18 
19 

20 
21 

22 

23 
24 
25 
26 

27 
. 28 

29 

.30 

31 

Defendants. 

BRIAN FAIR and 'SHIRLEY FAIR and the · 
marital community .composed thereof, 

Plaintiffs. 

'VI. 

LESLIE ALAN POWERS and PAlRICIA 
POWERS, husband and wife, and KEITH 
THERRIEN and MARSHA THERRIEN, 
husband and wife, 

·oetendants • 

FINDINGS OF FACT AND 
CONCLUSIONS Of LAW ·1 

NO. .07-2..00652..g 
(Consolidated) 
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(' 1 THIS MATTER came on for a bench trial on August 16-18, 2010, In th!s 

2 consolidated p~lng, Cause No. 07 -2..oos52·9. which was bifurcated fer trial 

3 purposes only. The case first tried by the court was the proceeding LK Operetlng, 

4 LLC~ a Ws~hington limited Uabllfty company va. The Collection· Group, LLC, a 

5 Washington limited liability company. The court piWiously dlsm~ lndMdual 

6 . defendants Brian and Shirley Fair from this first case by order filed In November 2009 

7 and by reconsideration order filed February 1. 2010. Tile plaintiff, LK Operating, LLC 

8 (LKO), appeared ·by and through tts attomey of record. James A. PerJdns of la1$0n 

8 Berg & Perkins PLLC. the. defendant The Collection Gr.oup (TCG) appeared ·by arn;f 

10 

11 

12 

13 

14 

16 

·( 16 

17 

18 
19 

20 

21 
22 

23 

24 
25 

26 

27 

28 
29 

30 

31 

through Its attorney of record, Rona~ J. Trompeter of Hackett, BeaCher & Hart. Brian 

and Shirley Fair, appeared by and through their attorney of record stewart Smith of 

Lacy Kane P • .s., fo~ pretrial motions. 

EVIDib'CE CONSIDERED 

The following witnesses were called ·and tesUfted at trial: 

• Brian Fair: one of TCG!s owners ancllts manager: 

·• Kenneth Meissner: LKO's accountant; 

• Eva Reider: A Sands leasing, Inc. (8ands) employee; Sands provides 

bookkeeping services to LKO' using Ms. Rel.~er. 

• Diane Sires- Legal Assistant/Secretary for Powers & Therrien, P.S.~ 

• Craig Homchlck: LKO's accountant/expert witness. 

LKO's exhibits in Plaintiff's Notebook 1, Nos. 1-6. 8, 45-48, 49 in part 

(paragraph 10 only), 50., and 52-56 were admitted and considered by the court. 
TCG's notebook exhiblts numbefed 10..25, it, 28, 44, 63, 64,'and 66-68 were 

admitted and· considered by the courL 

After carefully constderlng the testimony of the witnesses, the exhibitS and the 

arguments of counsel, the court makes the following: 

fiNDING§ OE FACT 
ItfEPARIJ;& 

1. TCG is a Washington limited liability company (LLC) with Hs. principal 

place of business in Wenatchee. 
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1 2. TCG. wae fonned by Brian and Shiney Fair in May 2004. H was fonned to 
2 engage In the busfness··of debt collection. 

3 3. Bl'ian and Shirley Fair were TCG's original members. Brian Fair also 

4 served as TCG's ma._.ar. 

5 4~ In •ddltfQn ·to ~elng identifi.ed as the two m~m~ on TCG's ·rOrmStion 

6 documents, TCG's 2004 tax retum Identifies the businesS as a 2-membar LLC, with 

7 Brian Fair a 50 percent owner and Shirley Fair a 50 percent owner.· 

8 5. Brtari Fair was a ~rtifl~ public accounts~ (CPA). He practiced as a 

9 · CPA through .an entity. F$1r & AssoCiates, P.S., from fate-1995 through .2007. Brian 

10 · Fair's wife Shirley Is also a CPA and also practiced through Falr & Associates, P .s. 

11 6. Plaintiff. LKO Is a Washington limited IJabiHty company with ·Its principal 

12 place of business in Yakima. 

13 7. LKO ~s formed In December 2003. Each cl the five adult children of 

14 Leslie Powers (P~) and Keith Therrien (Therrien) is the sole trustee and the 

15 ~neficiary of a separate trusl Each trust was the sole shareholder of a corporation. . 

( 16 The ftve corporations were the sole members of LKO 

17 e. · Powers & Therrien Enterprises, Inc. (PTE) was the ·manager of LKO and 

18 provided LKO the management seivlces the company requited through Its oflicers and 
19 employees. 

20 9. LKO had assets prior to any·lnvotvement with TCG. 

21 1 o. Laslle Powers and Keith Therrien (non-parties to this first~b'ial) are 

22 Dcensed Washington attorneys who are the principals In the law firm Powers & 

23 Therrien, P .s. which Is not a party to the lltlgatlo~. They are also both officers of PTE. 

24 PTE Is the manager of LKO under Chapter 25.15, RCW. 

25 LKO'S INVESTMENT IN TCG 

26 11. Prior to the fall of 2004, Brian Fair had become acquainted with Powers 

27 through shared comrnoh-clienta. (The Court has previously ruled Blian Fair was a 

28 client of Powers & Therrien, P.S. at an times material hereto). 

29 
30 

31 
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( 

1 12. fn late-September 2004, Fair communicated to Pqwers that he ·had 

2 started a· business to purch~!JO f:Jnd collect on dellnq~t debt ·Fair was'trying to flfJd 

3 Interested partners/In~ who could provide legal services and cash. 

4 13. On or about October 27. 2004. an email was sent from Brian Fair to.tha 

5 Powers & Therrien. P.S. email. account addrassed to tis. Keith··· setting forth Bri&n 

6 Fairs proposal .. 

7 

10 

11 

12 

13 

14 

15 

16 

17 

capital for purchase of debt and other expenses. and Fair would contribute at no 

charge, his services ln·flnding debt and negotiating with debtora·and debt sellers. .. 
18 17. The Proposal provided that such an Investor would be a 50 percent ~~t 

(50%) owne~af the"9bntwFe. 14 ;({)"' lv 19 

20 

21 

22 

23 

24 

25 
26 

27 

28 

29 

30 

31 

18. Provided TCG recelved the cash an~ tree legal services as requested. ~fi' 
Fair both personally and as manager of TCG, did not care who Les Powers chqse .to . 
make the investment Jn TCG. 

19. The propo~ terms were accepted by las Powers when the money was 
senttoTCG. 

20. On February 1, 2005, The Collection Group, LLC made its second . 

purchase of defaulted .accounts from the company Unlfund for $7 ,969.23. (Ex. 17, '#2 

top. 1 of PSA)(Brfan Fair tesUmooy. p. 297). 

21. On· February e. 2005, Brian Fair asked that the sum of $3,984.61 be sent 

to TCG. (Ex. 1) 
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17 

18 

19 

20 
21 

22 

23 

24 

25 

26 

21 

28 

29 

30 
31 

22. Fair Jeter revised that fax on February 18, 2007, sending it to Eva Raider, 

a bookkeeper for LKO. (Ex. 27). 

23. On February 23, 2005, a second request was made by Fair for an 
additional $17,000.Iess any monies previously senl. The request confinned that wtth 

~yment the Investor would have half ownershJp In the company. (Ex. 28). The nanie 

of the company was TCG aooording to Fair's solicitation of funds on February 8, 2005 

(Plaintiff's Trial Ex 20). 

24. TCG received an LKO check signed by Michele Briggs in the amount of 

$3,984.61 dated February 21, 2005. The amount represented one-half the purchase 

price of the Unifund portfolio purChased on February 1. 2005 by TCG~ (l::x. 1 ). 

25. On March 3, 2005, Powers' secretary sent a check signed by Michele 

Briggs In the amount of $13,015.39 to TCG. 

26. On December 23, 2005, Brian Fair again asked for another $10,000 

contribution for TOG. On that date, Las Power& had a 1hiltl .LKO check in this amount 

senttoTCG. 

27. SubseQuently, In september 2006, a final request for a $25,000 

invesbnent was made by Brian Fair, and Les Powers had sent to TCG, an LKO check 

· in this amounl 

28. Checks were drawn on LKO's account and sent to TCG in the .amounts . 

of $10,000 about December 23, 2005 and $25,000 on September 11,2006. (Exs. 3 

and 4). 

29. In total. $52,000 was Invested In TCG. 

30. Professional legal services sought by TCG as part of the Propo8al were 
proVided by Powers & Therrien, P .s. 

31. Brian and Shirley Fair contributed $27,000 to TCG. 

TREA"[MENT OF ntE INVESTMENT BY LKO 

32. LKQis lntemat bookkeepl~g showed the monies were paid to TCG, which 

was unknown to Brian Fair untn after suit was ftled. 

33. Diane Sires, Powers' assistant. testified that she communicated to 

Brian Fair that LKO was the Investor In TCG. Fair denied this In his testimony. Fair 
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1 did make It clear that he was not concerned about who Les Powers chose to provide 

2 the money and services·, as long as the desired funds and .legal services ware being 

3 supplied. 

4 mEATMENT QE THI; IN\IESIMENI BY EAJB AND TOG 
5 34. Because Fair did not care who the Investor was, he was l~vlng it ~P to 

6 Les Powers to determ'ne Who would be the hwestor. 
1 

7 ~· Fair never requested that Poy~erS draft an operating agreement for TCG. i 

8 36. Brian Fair prepared JCG's tax retums for 2004. 2005, 2006., and 2007. 
I 

9 · 37. As a certified public accountantJ B~an Fair estimateS that ·he has 1 

1 o prepared between 1,000 to 2,oo0 tax returns for Individuals, partnerships, corporations ; 

11 and limited liability companies during h!s career. as a CPA. 

12 38. On TOG's 2005 through 2007 tax returns, Brian and Shirley Fair 

13 continued to be listed as the only lnvestonr/n:Jembers of TOO. 

14 39. DespHe knowing that a third ~rty had made an Investment In TCG, Fair 

15 and TCG did not issue a K-1 in 2005,2006, nor 2007, to either LKO, Powera,·Therrten, 

16 or Powers & Therrien, P.S. lnstaad, all capital .Invested In TCG was Identified o. ~ 

11 ~c;;,s~tp -~~ )I&U1J~,~~)Jt!ri.!Jl~s.!t-~ral&~!t~ l ~w 
18 0~. -~ 'lneontiSst to ~CG's tax ~turns. the~n'Ci818lsk:ments pfepared by ~Jt,. 
19 Brian Fair for TCG identified at various times those monies provided by LKO's checks fKt,2"~ 
20 to be "capital contributions• or equity in TCG.. 'l "' 
21 OTHER F6QTS RELATED TO THE LKO INVESTMENT IN TCG 

22 41. Powers caused the issuance of the LKO check to TCG In February 2005. 

23 42. Powers had .no role In the formation of TCG, as TCG was "formed more 

24 than four months before Fair made his first approach · regarding the Investment 

25 opportunity. 

26 43. ·In earty· 2007, Brian Fair requested that Powers draft an operating 

27 agreement for OPM I, LLC (OPM). OPM was an entity formed for purposes of 

2B collecting dw!il ~tar~~· TCG was bolh a member 
29 ofOPMand anager·~ 
30 
31 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

44. Powers drafted an ~PM Operating Agreement. That agreement Includes 

a "oonftlct of lnteiesf' provision that stalas, in part 

Counsel who has prepa~ ~is Agreement and formed the Company 
has represented the Manag~r and certain of the Memba.rs and 
continue$ to do so. Members of CounSel's family have an IntereSt In 
the Manager aml thfPugh~ the ..:.Cotppany. 

. f'IV~hfY ~ · .. 
·45. Brian Falr!Ss TCG's manage~. stgned the OPM Operating Agreement~ 

fAIR•s PROPOSAL TO MQQIFY THE AGREE:MENJ 

46. There were Of/liver any. direct written commt;onlcatlons ftom LKO to TCG •. 

or from TCG to LKO. 

47. On April 21, 2007. Fair sent a l~er to Poweri and Therrien prOposing~ 

formalize the ownership agreement Fafr's proposal reduced th8 ownership of the 

13 entity chosen by Les Powers from the 50% conflm'tad by Fair's email Of February 23. 

14 2005 (Plaintiff's Trial Ex. 39). 

15 4B. Powers and Therrien·objected to this proposed agreement modification. 

16 49. LKO subsequently filed this lawsuit to establish a 50% ownership interest 

17 in TCG a matter of law. 

18 INTEREST RATE$ 

19 50. TCG was paying Interest on a bank line of credit. Which It was 

20 subsequently able to arrange. at the prime rate of Interest plus 3. percent 

21 51. Applying a prime rate plus 3 percent fonnula, through August 15,· 201 o, 
22 interest In ·the sum pf $23,164.63 was calculated to be owed on LKO's $52,000 

23 Investment 

24 S2.. 'The trial testimony on the Issue of Interest was not disputed or rebutted 

25 byTCG. 

26 f!NDINGS OF FACT SUPPORT FINAL JUQGME~T 

27 53. The court finds that a final judgment on the claims between LKO and 

28 TCG should issue. becauS& there Is no further relatiorl$hip between the claims 

29 adjudicated by trial and those unadJudlcated claims remaining to be tried ·between the 

30 other parties to this consoOdated proceeding. Also the Issues, If any, an appeaJ would 

31 
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1 address are not to be determined as part of trying the unadjudlcated claims remaining 

2 betwe9n other lawsuH parties. Fi~ally. it Is unlikely 1hat TCG's appeal rights wl!l be 

3 mooted by any future trial court developments. 

4 

5 CONCWSION&.OE LAW 
. . . 

6 PREVIOUS RULI~~ !NCQRPQRATED H~IN 

7 A. Prior to trial, as set forth in Its Memorandum Decision dated March 31, . . ~ ~ 

8 2009, the court ruled ·a$ a matter of law lhat'Brfan Fair wai a client of les Powers. 

9 The court also hall:! as a matter of law that Powers also represented LKO, as counsel, 

10 ·at the time of the .prop~ Investment discussion.. As a QOnsequence of 'these legal 

11 rulings, the court previously held, as a matter of iaw, 'that Les Powers viol~d RPC 1.7 

12 by not obtaining. the Informed consent of LKO and Brian Fair to represent each of th8 
13 cont~ctlng parties with regar:d to ~e transaction. 

14 B. The murt ruled that 1'9$Clsslon of the alleged. contract Was the 

15 · appropriate remedy. considering Powers' RPC violation. 

( 1 e c. Rescission was not based on the finding of fraud or mlsrepre•ntations 

17 by either LKO or Powers. 
18 CONCLUSIONS OF LAW FOLLOWING THE TRIAL 

19 0. LKO is a Washlilgton limited liability company. It ~sts and operates as 

20 an Independent legal Et'ntitv· · 
21 E. LKO was not formed for the purpose of becominG Involved with TCG's 

22 debt ·collection business. 
23 F. LKO Is not 1he •altar ego• of Powers or Therrien, nor Is there a basis to 

24 pletce the corporate veil of LKO's independent existence. 

26 G. Brian Fair was the authorized agent of The COiedlon Group due to his 

26 capaolty as. Manager of that LLC. 

27 H. Lee POwers was both a principal In the law firm of Powers & Therrien, 

28 P .s .. and an officer of LKO's manager. PTE. 

29 
'30 
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4 
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6 

7 

I. Prior to February 23. 2005~· bofJ:1 Brian Fair and The Cdlectlon Group 

were clients of Les Po~ due to the fact that he had been perfomill'tg legal ~Nices 

f~ both prior to that date. (See Ex. 15). 

J. The .terms of the Proposal by Fair as agent for .TCG were accepted by· 

Les Powers. 

K. . Ultimately,· ~ Powers, pursuant to his agreement· with ·srtan Fair, as 

agent for TCG, chose to enter Into the ~nv&Stment Agr~ment wfth TCG. 

L. · Les f»ow,rs made sure a~ all tl~ that performanCe of the temis ~ 'the 

Proposal~ tn~dlng Investing $52.000 from LKO to TCG, and Powers & ~eniEm, ·P~s. 
proViding· legal services to TCG was· aCcomplished. The court makes no ruling 

11 regarding whether LKP was Involved In the· unauthorized practlr;:e of law. 

a 
9 

10 

'12 · M. Les Fowers acceptid the busines& offer by having l,.KO. provide the sum 

13 .of $17,000 to TCG, which occurred beginning February 21, 2005, (SSe Findings of. 

14 · Fact. Nos. 21 and·22 and Ex •. 1· and 2), ~nd by having Powers & Therrien. P.S. provi~e 
1'5 the legal' serv.Jces to TCG 81'1 b81tillf of LKO as requested in Fair's October 27. 2004 

{ 16 email. kl IP~ ~·itrJ'f ~ .. ~4#f/'~~~£c:f~lf!< 
17 N. The fax eent .by Brian Fair on February 23. 2006 (Ex. 28) was an offer to 

18 Les Powers and KeHh Then'len to contObute $17-000 of capital to TCG for half 

19 ownership In 1hat company. The Court finds that the statement on the botk>m of this 

20 fax '1-es. this gives you guys * ownership In the CQmpany. You can formalize 

21 however you wish. . •• • provided Les Powers and Keith Therrien the option to name 

22 . the investor of their choosing. Subsequent to that fax. Powers made sure that TCG 

23 received 1he $.17,000. It is clear that $52,000 In funds came from LKO, and therefore 

·24 TCG must return $62,000 to LKO. 

25 0. · When a two or more member LLC tax retum Is filed, K .. 1 notices are 

26 required to be ~ellvered to each of the tax partners. However, Fair. as·TCG tax return 

27 preparer did not Issue a K-1 to LKO (or any other party he may have believed made 

28 the Investment). lnstead1 F•lr prepared and flied TCG tax returns whiCh iNJeettta~ 
29 represented that he and his wtfe Shirley were the only member/investors In TCG and 

so that an TCG'$ capital had been contributed solely by him and his. wife. Nly 
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1 uncertainty over th~ identity of ~e contracting party was not resolved by Fair lnorder to 
2 prapaire accurate .tax returns .for TCG. 

3 P. In April 2007, Fair proposed 1o. ~odlfy. the Initially agreed .to. 50/50%· 

4 . .equity structure of TOG. Powers and '}berrien rejected the modification, and LKO fiiSd 

5 this suit. 

·6. . Q. Having gra~ ~sslon, LKO Is. entitled to a retum of its $52,000 

.1 investment, With Interest. 
8 R. The appropriate ~te of preJudgment loterest is.prline rate plus 3 pe~nt 

9 S. Applying-the prime 'rate plus 3 percent formula to LKO's Investments ttle · 
10 Interest accrued through August 15, 2010 Is $23,164.63. Interest continues to accrue 

11 daily at the rate of 11 ~25 pen::eilt untlle.,try of judgment 

12 T. Post .. Judgment Interest will aoorue at the legal rate of 12 percent. 

13 U. Because all.clalms between IJ(O and TCG have ~n adjudicated by the 

14 trial, the court will enter. a final and appealabl_e J~dgment for the money judgment which 

15 the court has ruled should now issue ·In LKO's favor against TCG. · 

( 16 

\ -..... 

17 Consistent with theSe findings of fact and conclusions of law, a final fonn of 

18 jUdgment shall be entered by the court setting forth 1h& accurate principal and interest 

19 ·j~dgment amounts through the date the judg~t is entered. 

20". 

21 DATED this fL_ day of 
22 

"'w' ~~~2011. 
23 
24 
25 

Presented by: 
26 
27 LARSON BERG & PERKINS PLLC 

28 
Attomeys for LK 0 ng, LLC 

29 
30: By:.~~~~~~~~=­

Ja 
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