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A, INTRODUCTION

The Rules of Professional Conduct ("RPCs") should be vigorously
enforced, but as quasi-criminal rules must be interpreted scrupulously, in a
way that fulfills both their letter and their spitit. The RPCs are clearly
worded to help lawyers understand what conduct is prohibited.

Here, both the trial and appellate courts were less than precise in
their enforcement of RPC 1.7 and 1.8. RPC 1.7 prohibits represeﬁting two
clients in the same matter. Communicating a business opportunity is not
“representation.” Some affirmative act of “representation” as a lawyer
must take place for RPC 1.7 to be operative. Under RPC 1.8, a lawyer
may not engage in a business transaction with a client. Corporations,
L1LCs, and other legal entities must not be conflated with their officers.
Here, there was a business deal between two LLCs. The fact that one of
the LLCs was managed by a corporation owned by a lawyer does not
make that lawyer a party to the business deal.

These rules are clear, and were clearly followed. Both the findings
of RPC violations should be reversed.

B. ISSUES PRESENTED
1. Does an attorney violate RPC 1.7 prohibiting representation

of two clients in the same transaction when the attorney does not
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undertake to give legal advice, draft documents, or any other action that
constitutes legal representation?

2. Does an attorney violate RPC 1.8(a) prohibiting business
transactions between lawyers and clients when he does not, in fact, do
business with that client, but instead passes along a business opportunity
to a separate LLC which was managed by a corporation of which he was
an officer and shareholder, but which he does not own, profit from, or
otherwise financially benefit?

C.  STATEMENT OF THE CASE'

Respondents Les Powers and Keith Therrien are attorneys that
work for, and are principals in, the law firm of Powers & Therrien, P.S. In
January 2004, Brian Fair contacted Diane Sires, a legal assistant with
Powers & Therrien, P.S., and asked her to assist him in incorporating a
Nevada corporation. Appendix A at 5.2 Sires did so. Id.

In May 2004, Fair organized a different entity, The Collection
Group LLC, (hereinafter “TCG”) to operate a debt collection business. Jd.

at 4. Neither Powers nor Powers & Therrien, P.S, represented Fair in

! Some of the facts recited herein are part of the record in the malpractice
appeal, which this Court is reviewing in conjunction with this appeal, References to
those clerk’s papers are designated here as “CP1.” References to the clerk’s papers in
this appeal are designated here as “CP2.* Key documents are also included in the
Appendix,

? Appendix A can be found at CP2 31-45,
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incorporating TCG. Id. at 6. In October 2004, Fair contacted Powers —
acting as an agent for TCG and not in his personal capacity — and solicited
Powers and Therrien to invest in a consumer debt business. Appendix B
at 4.3 Fair proposed that he would provide administrative services and
cash and that Powers and Thertien would provide limited legal services
and cash. Id.

Neither Powers & Therrien P.S., nor the individual attorneys
invested in Fair’s proposed business. Id. Powers passed along the
investment opportunity to LKO, a company beneficially owned by their
adult children. Appendix A at 3, 9-10.* Powers was an officer of the
manager of LKO, Powers & Therrien Enterprises, Inc. LKO accepted the
offer without negotiation or alteration, and neither party asked for or
signed any written agreement. In February 2005, LKO contributed
$52,000 and third party legal collection services in exchange for a 50%
membership in the business. Id. at 7. Fair was the principal of TCG, and
entered into the contract on TCG’s behalf. Id. at 4. Fair was the manager

of TCG. Fair and his wife invested $27,000 in TCG. Id. at 5.

* Appendix B may be found at CP2 932-37,

4 An entity owned by Powers and Therrien, Powers & Therrien Enterprises,
Inc., manages the business of LKO, but neither that corporation nor the individual
lawyers have any ownership or other pecuniary interest in the LLC, Appendix A at 5.
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After TCG had become a valuable asset, in April 2007, Fair sent a
letter requesting to change the parties’ ownership interests in TCG. Fair
suggested that LKO’s ownership be reduced from 50% to 37% and Fair’s
share be increased. Id. at 7. Fair had recently begun diverting TCG assets
to another debt collection entity he wholly owned. CP2 684. On tax
forms, Fair was declaring himself and his wife as 100% owners of TCG,
allowing them to claim 100% of any losses against their tax obligations.
CP2 63, 656.

LKO objected to Fair’s reduction of its contractual ownership
interest and the diversion of TCG assets to another entity owned
exclusively by Fair. Through independent counsel, not Powers, Therrien,
or Powers & Therrien, P.S., LKO filed a lawsuit against Fair in Chelan
County Superior Court for declaratory judgment, breach of contract, and
breach of fiduciary duty. TCG was a nominal party because it was a
subject of the dispute, bﬁt none of LKO’s claims alleged that TCG had
committed wrongdoing, Fair and TCG sued Powers and Therrien
personally for alleged malpractice connected to LKO’s investment in

TCG. LK Operating, LLC v. Collection Group, LLC, 168 Wn. App. 862,
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870, 279 P.3d 448, 452 (2012) amended on reconsideration, 287 P.3d 628
(2012), review granted, 176 Wn.2d 1027 (2013).

In a partial summary judgment letter ruling, the trial court
concluded that Powers had represented both Fair and LKO in the LKO-
TCG contract, and, therefore, had a conflict of interest under RPC 1.7.
Appendix A at 13.° Because it appeared the contract at issue was not
between Powers and a client, but between LKO and TCG, the trial court
reserved ruling on the issue of whether Powers violated RPC 1.8(a). .

The malpractice claims were bifurcated from the action for Fair’s
breach of contract/fiduciary duty. Appendix B at 3. Ultimately in the
action against Fair, the trial court ruled that even though LKO and not
Powers was the contracting party with TCG, Fair was entitled to rescission
of the LKO-TCG contract, based on the claim that Powers “represented”
both LKO and Fair in forming the contract. LK Operating, 168 Wn. App.
at 870. Thus, the trial court rested its rescission ruling on its summary
judgment conclusion about the RPC 1.7 violation. The trial court did not
find that Powers violated RPC 1.8(a) by engaging in a business transaction

with a client. Id.

5 The Court of Appeals’ decision in the related action is included at Appendix
C.

¢ Therrien was not fonnd to have committed any RPC violations. Appendix A
at 8.
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LKO appealed the judgment in the breach of contract/fiduciary
duty action against Fair to Division III of the Washington Court of
Appeals, arguing that RPC 1.7 had not been violated, and that even if it
had, rescission was an inappropriate remedy to impose against LKO, an
innocent party. Id. In its response to that appeal, TCG argued that even if
there was no RPC 1.7 violation, that court could uphoid the trial court’s
rescission ruling on the alternate grounds that Powers violated RPC 1.8(a),
arguing that Powers himself had entered into a business transaction with a
client. d. at 877.

When TCG revived the RPC 1.8(a) argument in the contract appeal
— which the trial court never ruled upon — Powers and Therrien intervened
in that appeal. Id. Powers, as the accused attorney, defended himself
against the possibility that the Court of Appeals would conclude, for the
first time in this litigation, that he had violated RPC 1.8(a).

The Court of Appeals in the contract action concluded that Powers
had violated both RPC 1.7 and RPC 1.8 with respect to the LKO-TCG
contract formation. Id. at 876, 881. Both LKO and Powers petitioned this
Court for review of that decision, and review was granted. LK Operating
v. The Collection Group, LLC, 176 Wn.2d 1027, 301 P.3d 1048 (2013).

While the appeal was proceeding in the contract action, the

malpractice action was litigated separately. Appendix B at 3. The only
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damages Fair could conceivably claim in the malpractice action were fees
incurred in the contract action between TCG and LKO. Id. at 5. The only
theory under which Fair claimed a right to fees was the theory of equitable
indemnity. Id. Powers moved for summary judgment in that matter,
arguing that the undisputed facts demonstrated Fair and TCG had no
equitable claim to the attorney fees as a matter of law. Id. at 3. Powers
also argued that the windfall Fair received by gaining 100% ownership of
TCG based on claims of ethical violations by Powers was a net gain. Id.
The trial court concluded that Fair could not prove entitlement to
attorney fees from the contract action under a theory of equitable
indemnity as a matter of law. Id. at 6. Citing Tradewell Group, Inc. v.
Mavis, 71 Wn. App. 120, 857 P.2d 1053 (1993), the court found that
regardless of any alleged malpractice committed,” the undisputed facts
showed that Fair’s own actions were at least partly responsible for the
resulting litigation between TCG and LKO. Id. at 4, 6. The court found
“while it was not wrongful for Mr. Fair to attempt to renegotiate the

agreement he previously entered into with Powers,® it definitely

7 The court noted that Powers and Therrien “vehemently” denied having

committed malpractice, and made no roling on that issue because of the lack of a legal
foundation for the claim of damages. Appendix B at 5, The issue of whether any RPC
was violated, giving rise to a malpractice claim, is addressed in the cross-appeal
arguments, infra.

¥ The trial court’s statement that the agreement was with Powers is contradicted
by its own findings that LKO, not Powers, was the contracting party. Appendix D at §
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contributed to the filing of the declaratory judgment action.” The court
also found that TCG paid all of the attorney fees in the LKO action, in
which Fair disputed LKO’s ownership rights with him. The court entered
summary judgment in favor of Powers. Appendix B at 6. Fair and TCG
appealed. Powers cross-appealed challenging the trial court’s 2009 ruling
that he had violated RPC 1.7 as a matter of law.” This Court accepted the
parties’ joint request for transfer of the malpractice appeal to this Court,
and consolidation of the malpractice appeal with the contract appeal.
D. SUMMARY OF ARGUMENT

In order to violate RPC 1.7 a lawyer must “represent” two current
clients such that the representation is directly adverse or risks limiting the
lawyer’s responsibilities. There is not a shred of evidence in the record, or
any finding of fact, that Powers “represented” LKO or TCG in forming
their business alliance, which is the only way they could be “adverse” or
that Powers’ representation could be “limited.” Powers gave no advice,

negotiated no term, nor drafted any written agreement between the two

(“Les Powers violated RPC 1.7 by not obtaining the informed consent of LKO end Brian
Fair to represent each of the contracting parties with regard to the transaction™).

® The trial court’s finding of an RPC violation was not germane to its summary
judgment ruling on damages. Appendix B at § Given that the coniract and malpractice
actions were bifurcated at trial gfier the RPC 1.7 ruling was entered, and that the issue
was on appeal in the contract action, the cross-appeal in the malpractice action was filed
primarily to avoid any possibility that issue would be deemed waived.
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entities. He communicated a business opportunity that was accepted by
LKO without negotiation, alteration, or even comment.

In order to violate RPC 1.8(a), a lawyer must engage in a “business
transaction” with a client. Based on the undisputed facts, the business
transaction here was between two independent business entities, LKO and
TCG, and not between any lawyer and client,

Here, the plain language of the rules and this Court’s past
interpretations confirm that Powers violated neither RPC 1.7 nor 1.8(a). If
the RPCs are to provide any guidance to lawyers regarding their actions,
the words in those rules must be given a coherent construction. The
notion that a lawyer can simultaneously violate RPC 1.7 and RPC 1.8 with
respect to the same transaction is contrary to logic, and demonstrates the
danger of straying from strict application of fact to law. Also, allowing a
party to secure a windfall through this misapplication of the RPCs does
not fulfill the rules’ public policy purpose.

E. ARGUMENT

(1)  Standard of Review

Whether the trial court correctly interpreted RPC 1.7, or the Court
of Appeals correctly interpreted RPC 1.8, are both questions of law. Eriks

v. Denver, 118 Wn.2d 451, 457-58, 824 P.2d 1207 (1992). This Court
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reviews de novo the question of whether an attorney's conduct violates the

relevant RPCs. Id.

(2)  Powers Could Not Have Viglated RPC 1.7 Because He Did
Not Provide any Legal Advice or Service, or Anything
Resembling  “Representation” to IKO or TCG With
Respect to the LKO-TCG Contract

Under RPC 1.7(a), a lawyer shall not “represent” a client if the
requested “representation” would involve a concurrent conflict of interest.
A conflict of interest arises if the representation would be directly adverse
to the client, or the representation would limit the lawyer’s responsibilities
to represent either client. RPC 1.7(a)(1)-(2). Unless the lawyer’s loyalty
or independent judgment is threatened by a particular representation, a
conflict of interest is not at issue. RPC 1.7 comment [1], [6].

Thus, the foundation of a conflict of interest violation is
establishment of some kind of “representation,” in which the lawyer is
asked to perform legal tasks for the client or clients in a way that might
divide the lawyer’s loyalties in the performance of those duties. Id.

Both the trial court and the Court of Appeals concluded that
Powers “represented” both LKO and Fair in their investment agreement in
violation of RPC 1.7. Appendix A at 13; LK Operating, 168 Wn. App. at

873.
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No Washington case discussing RPC 1.7 specifically defines what
constitutes “representation” with respect to a particular matter. However,
this and other Washington courts have defined the point at which an
attorney-client relationship is established, and equated it with the point at
which representation begins, For example, in Bohn v. Cody, 119 Wn.2d
357, 832 P.2d 71 (1992) this Court confirmed that the essence of an
attorney-client relationship is whether the attorney’s advice or assistance
is sought and received on legal matters. Bohn, 119 Wn.2d at 363. The
Court of Appeals has similarly ruled that the attorney client privilege
attaches “to any information generated by a request for legal advice.”
Soter v. Cowles Publ'g Co., 131 Wn. App. 882, 130 P.3d 840, aff'd, 162
Wn.2d 716, 174 P.3d 60 (2007).

In the context of analyzing RPC 1.9 regarding conflicts of interest
involving former clients, Washington courts analyzing when
representation begins also point to the test of whether the client “sought or
received legal advice.” Teja v. Saran, 68 Wn. App. 793, 795-97, 846 P.2d
1375, review denied, 122 Wn.2d 1008, 859 P.2d 604 (1993). Applying the
Bohn standard, the Teja court concluded that an attorney’s actions in
addressing legal matter with a client are a critical in determining whether
there was “representation.” Id. In Teja, an existing criminal client sought

advice from his attorney about possibly bringing a claim against his
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business partner. Teja, 68 Wn. App. at 794. The client specifically
averred that he showed the attorney bills, receipts, and other
documentation, and discussed the proposed litigation in detail. Id. at 794-
95. The critical fact for finding “representation” in Teja was that the
attorney responded to the client by giving him legal advice, i.e., the claim
was too small to warrant attorney involvement, and that he should file a
claim in small claims court. Id. at 794. The client followed that advice,
and when the business partner responded, the attorney appeared for the
partner and filed a cross-claim in superior court. Id. The Court of
Appeals focused on the attorney’s words and actions as the critical facts
upon which the client formed a reasonable belief of representation:

Pandher's advice to Teja, viewed in light of their existing

professional  relationship, demonstrates  behavior

consistent with an attorney/client association. Pandher's

actions were sufficient to support Teja's reasonable belief

that such a relationship existed. Teja acted consistently

with Pandher's suggestion and filed suit in small claims

court against Saran.,
Teja, 68 Wn. App. at 796. It is not enough for a client to boldly claim a
reasonable belief of representation, that client must present evidence that

he or she sought and received legal advice to support that belief of

representation. Id.
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Thus, legal “representation” with respect to a particular matter
exists when the purported client has sought and/or received legal advice or
assistance regarding that matter,

Regarding who constitutes a “client” for the purposes of RPC 1.7,
it is important to distinguish between an individual officer or owner and a
legal entity. RPC 1.7 emt. 34.) Conflating individuals with connected
entities, or conflating different legal entities with one another, can result in
wholly inappropriate application of the RPCs. Valley/50th Ave., L.L.C. v.
Stewart, 159 Wn.2d 736, 747, 153 P.3d 186 (2007), review denied, 172
Wn.2d 1020 (2011).

Both the trial court and the Court of Appeals found — without any
evidence to support the finding — that Powers “represented” both LKO and
Fair in the investment LKO made in TCG. There is no evidence that
Powers “represented” LKO or Fair in the formation of a business
relationship at all, let alone in any way that raised a conflict of interest.
Fair, acting as agent for TCG, proposed the terms of the investment offer

in his October 27, 2004 email to Powers. LK Operating, 168 Wn. App. at

¥ Comment 34 provides: “A lawyer who represents a corporation or other
organization does not, by virtue of that representation, necessarily represent any
constituent or affiliated organization, such as a parent or subsidiary. See Rule 1.13(a).
Thus, the lawyer for an organization is not barred from accepting representation adverse
to an affiliate in an unrelated matter, unless the circumstances are such that the affiliate
should also be considered a client of the lawyer, there is an understanding between the
lawyer and the organizational client that the lawyer will avoid representation adverse to
the client's affiliates, or the lawyer's obligations fo either the organizational client or the
new client are likely to limit materially the lawyer's representation of the other client.”
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865. Powers, acting as a business manager for LKO, simply passed that
offer along to LKO, and it was accepted without negotiation, alteration,
advice, or even comment. Id. Fair and TCG offered no evidence to
support the notion that Powers was acting as Fair’s legal representative
with respect to the formation of the LKO-TCG contract.

Also, there was no contract between Fair and LKO. The contract
was between LKO and TCG. Accordingly, the only “client” Powers could
conceivably have “represented” to give rise to a conflict of interest‘ was
TCG. The record shows no act of Fair or TCG seeking or obtaining legal
advice from Powers pertaining to transaction between TCG and 1LKO, nor
can a claim that Powers represented Fair in the TCG-LKO transaction (of
which Fair was not a part) give rise to an RPC 1.7 violation with respect to
the LKO investment in TCG.

Fair admitted the only legal service Powers even arguably
performed for was the review of a contract in which TCG would purchase
debt from Unifund. CP1 954-55. Fair did not claim that Powers’ review
of the Unifund contract to be legal work performed on Fair’s own behalf,
he said he did not know. CP1 849, 955, 1411. Also, there is no evidence
that reviewing of a contract for TCG to purchase debt from a third party

raised any issues of loyalty or conflict between LKO and TCG.

Supplemental Brief of Petitioners Powers and Therrien - 14



Neither legal advice nor legal service was sought or received by
any party with respect to the terms of the LKO-TCG agreement. CP1
141112, Whether TCG did or did not purchase the Unifund debt had no
bearing on the terms of the agreement between LKO and TCG. Thus, any
work allegedly done for TCG was not in adverse to LKO’s interests.
Applying the standard from Bohn and similar cases - that representation
means the provision of legal services — Powers did not “represent” Fair,
TCG, or LKO in any way to raise a conflict of interest under RPC 1.7.
CP1 849, 1116-17, 1128; RP 321-23.

Because Fair never asked Powers to provide any legal advice or
assistance pertaining to the investment proposal which Fair independently
developed and because Fair’s involvement in the investment was
representational and not personal, there is no record act of
“representation” undertaken by Powers for Fair (or for TCG) which would
make the provisions of RPC 1.7 applicable.

The central issue for RPC 1.7 purposes is whether “representation”
was sought or performed in connection with the LKO-TCG agreement that
would have raised a conflict of interest. Because none was, Powers did
not violate RPC 1.7.

(3) There Was No Violation of RPC 1.8 Here; LKO Is an

Independent LI.C in Which Powers Has No Pecuniary
Interest

Supplemental Brief of Petitioners Powers and Therrien - 15



The Court of Appeals — for the first time in the case, concluded
that Powers also violated RPC 1.8(a) with respect to formation of the
contract between LKO and TCG. LK Operating, 168 Wn. App. at 881.
The court did not expressly find that the transaction benefited Powers, but
implied that a business deal between Fair-TCG and LKO, an entity owned
by Powers’ adult children which P&T Enterprises managed, was of
sufficient interest to Powers to qualify as a transaction between a lawyer
and client. Id.

RPC 1.8 provides in relevant part: “(a) A lawyer shall not enter
into a business transaction with a client or knowingly acquire an
ownership, possessory, security or other pecuniary interest adverse to a
client. . . ” RPC 1.8(a). The rest of the rule discusses what steps a lawyer
may take to engage in a business transaction with a current client and still
comply with the rule. RPC 1.8(a)(1)-(3).

Although many cases discuss whether a lawyer engaging in such a
transaction took the proper steps to comply with RPC 1.8(a), few interpret
what it means to “engage in business transaction” under this RPC. Here,
whether Powers engaged in “business transaction” with a client is the crux
of the matter. Regarding that issue, a few decisions issued by this Court

reveal that a business transaction must confer or potentially confer some
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advantage or pecuniary benefit on either the lawyer or client or both in
order to qualify as an RPC 1.8 violation.

This Court, in a similar manner to RPC 1.7 comment 34, has
warned that courts examining business transactions under RPC 1.8 must
not conflate LLCs and other business entities with the individuals who
manage or own them. Valley, 159 Wn.2d at 747. In Valley, a law firm
performed legal services for several entities closely held by an individual
client, Rose, without obtaining a representation agreement from the
particular corporate entity, Valley/50® Avenue LLC. Id. at 741. When
concern arose about the fees due, Rose signed an agreement and cause
Valley to execute a promissory note and deed of trust on its property to
secure the fees Rose owed, as well as future fees. Id. at 742. The lower
courts considering the case treated Rose and Valley as one and the same
when examining whether the firm had given proper RPC 1.8 disclosures to
Valley. Id. at 747. This Court warned against such conflation, noting:

The courts below mistakenly treated Rose and Valley as

one. Washington law defines legal persons to include

limited liability companies. RCW 1.16.080(1). A limited

liability company like Valley is “an artificial entity or

person created under chapter 25.15 RCW.” Dickens v.

Alliance Analytical Labs., LL.C., 127 Wn, App. 433, 440,

111 P.3d 889 (2005). Like a corporation, a limited liability

company is an independent legal entity to whom a lawyer

owes a separate duty of loyalty and is entitled to the notice,

disclosure, and opportunity to seek independent counsel
required by RPC 1.8.
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1d. at 747,

Here, despite affirming the trial court’s express findings that LKO
was a distinct entity from Powers which he did not own (LK Operating,
168 Wn. App at 879-80) the Court of Appeals concluded that Powers had
a “significant personal and financial interest in LKO as a parent, as an
owner/office manager, and as its attorney.” Appendix C at 23.

There is no authority for the proposition that a business transaction
between two distinct legal entities becomes a business transaction between
a client and a lawyer simply because the lawyer is employed by one or the
other entity, or because the lawyer is related to persons who own that
entity. Nor is there any prohibition in RPC 1.8(a) against persons related
to an attorney investing in businesses that are represented by the attorney.
The Court of Appeals here made the same error in analysis as the lower
courts in Valley, conflating the entities with the owners.

Regarding the issue of what qualifies as a “business transaction,”
this Court has repeatedly defined it as one that confers some benefit on
either the lawyer or client or both. This Court in Valley concluded that
obtaining a promissory note and deed of trust against property owned by
the client were business transactions under the rule, noting:

Though described as a fee agreement by the Firm, it was, in
fact, relevant to a significant existing debt. A standard fee
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agreement involves anticipated legal fees and an agreement

to pay them; in this case substantial fees were already

owed, The relationship was not merely attorney-client; it

was also creditor-debtor. Although it was clothed as a fee

agreement between an attorney and a client, it was in

reality an agreement between a creditor and a debtor.
Valley, 159 Wn.2d at 744 (emphasis in original). Thus, an agreement
between a lawyer and a client in which the lawyer or the client becomes
the creditor to the other pre-existing debt is a business transaction.

This Court reached a similar conclusion in In re Disciplinary
Proceeding Against Miller, 149 Wn.2d 262, 66 P.3d 1069, 1073 (2003),
when an attorney violated RPC 1.8(a) by obtaining an ownership interest
in a current client’s certificate of deposit. Miller, 149 Wn.2d at 279.
Again, a lawyer who wants to avoid doing business with a client should
not assume a pecuniary interest in something the client owns. Id.

An attorney arranging to receive the profits from a client’s joint
venture, even in the context of a fee agreement, is also a business
transaction. Holmes v. Loveless, 122 Wn. App. 470, 475, 94 P.3d 338
(2004). When a law firm gave a discounted fee rate in return for a future
interest in the venture, this Court found that despite their decline of an

actual ownership stake in the venture, “its compensation was directly
p

linked to the joint venture's profits. This is sufficient evidence to conclude
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that the fee agreement falls within the scope of the business transaction
rule.” Id.

The decision in In re Disciplinary Proceeding Against Holcomb,
162 Wn.2d 563, 173 P.3d 898 (2007), and the later decision in Valley,
supra, established the second prong of the business transaction analysis:
that the “transaction” must be between the lawyer and client, and not some
independent legal entity. In Holcomb, this Court found that a lawyer
obtaining loans from the revocable trust of a client violates RPC 1.8(a)’s
prohibition against business transactions. Holcomb, 162 Wn.2d at 578-79.
The lawyer defended against the action by arguing that the loans were paid
from the client’s revocable trust, and that attorney-client relationship was
between the client and lawyer, not the trust and the lawyer. However, the
trust was not formed in a manner so as to be legally distinguishable from
the client. Id. Also, the client benefited from the trust and used funds
from the trust to pay daily expenses. This Court concluded that the trust
was legally indistinguishable from the client. Jd. Thus, taking loans from
the trust was taking loans from the client, which the court concluded was a
business transaction. Id.

In Valley, a father managed an LLC that was owned almost
entirely by his sons. Valley, 159 Wn.2d at 747. The father used assets

from the LLC, the member interests in which were substantially owned by
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the sons, to secure the father’s personal indebtedness. Zd. The lower
courts in looking at this transaction treated the father and his sons’ LLC as
“one in the same.” Id, This Court concluded that treating the two as the
same was a mistake, and that the LLC is a distinct legal entity and must be
treated as such for the purposes of RPC 1.8 analysis., Id.

Here, there is simply no business transaction between Powers and
any client, as the findings of fact and conclusions of law establish. Powers
did not invest in TCG, but instead passed along the opportunity to LKO,
an entity that is distinct and separate from Powers, from which Powers
receives no benefit and in which he has no interest. Appendix A at 3, 8.
LKO contributed its own funds to TCG, at which time LKO entered into a
contract and became a member of TCG. Appendix A at 5, 8-9. The trial
court found LKO to be the investor, not Powers. Appendix B at 936-37.
The trial court found that LKO was a distinct legal entity and not the “alter
ego” of Powers, as TCG had repeatedly argued. Appendix A at 8. All of
these findings have ample support in the record.

Powers is legally distinguishable from LKO, and the Court of
Appeals erred in conflating him with that legal entity from which he does
not benefit. Valley, 159 Wn.2d at 747, The trial court’s findings of fact
and conclusions of law make plain that the business transaction was

between LKO and TCG, that Powers had no right or interest in the
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contract, and that he received no benefit from it. Appendix D."! There is
no RPC 1.8(a) violation here.

The Court of Appeals® RPC 1.8 finding is unsustainable given the
trial court record as recited by the Court of Appeals. Powers was removed
as a party in the LKO action. The trial court ultimately rescinded that
contract in Powers’ absence and returned the original $52,000 investment
to LKO. If the agreement was really between Powers and TCG, and the
trial court rescinded that contract afier bifurcating the case and removing
Powers as a party in the contract action, the trial court affected the
substantial rights of parties not before it and gave LKO a $52,000
windfall, If Powers, not LKO, was the contracting party, then the trial
court should have brought Powers back in as a party and should not have
granted any remedy to LKO.

The trial court specifically ruled that LKO was not an alter ego of
Powers, and that LKO benefited and was solely owned by Powers and
Therrien’s adult children. Appendix A at 3, 8. Thus under Valley, it
cannot be equated with Powers himself for RPC 1.8 purposes. LKO and
TCG were the parties to the contract. Powers had no business

arrangement with Fair or with TCG with respect to membership in TCG.

" Appendix D can be found at CP2 58-67.
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If Powers were the contracting party with TCG, the court would not have
granted the rescission remedy to LKO.

Also, the trial court indicated in a pretrial ruling that if at trial,
TCG proved that Powers was the contracting party, the TCG agreement
would also violate RPC 1.8(a). Appendix A at 12. Thus, the court was
fully aware that, if it found Powers to be the contracting party as a matter
of fact, RPC 1.8 would apply. The trial court did not so rule. Appendix
D. The only reasonable conclusion is that the trial court did not find
Powers to be the contracting party, despite any ambiguous findings of fact
TCG might cite.

Thus, Court of Appeals misapplied RPC 1.8(a). There was in fact
no “business transaction” between Powers and TCG, and also no attorney-

client relationship between Powers and TCG.

(4)  Application of the RPCs Has Quasi-Criminal Implications
and Must Provide Clear Guidance Based on Conerete Facts
and Law

This Court is the final word on both the structure and the
application of the RPCs to the practice of law. In that role, this Court
scrupulously interprets the RPCs in order to protect the interests of clients
and the integrity of the legal system: “We have ‘the inherent power to
promulgate rules of discipline, o interpret them, and to enforce them.””

In re Disciplinary Proceeding Against Haley, 156 Wn.2d 324, 333, 126
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P.3d 1262 (2006) (emphasis in original) quoting In re Disciplinary
Proceeding Against Stroh, 97 Wn.2d 289, 294, 644 P.2d 1161 (1982),
cert. denied, 459 11.8. 1202 (1983).

In drafting and upholding the. standards of conduct for lawyers, this
Court has for decades acknowledged that enforcement of the RPCs has
serious professional and personal implications. In re Little, 40 Wn.2d 421,
430, 244 P.2d 255 (1952). Lawyer discipline is quasi-criminal in nature,
and thus due process dictates that an attorney will only be found to have
violated an RPC based upon proper due process and a finding of that
violation by a clear preponderance of evidence. Id., see also, In re
Greenlee, 82 Wn.2d 390, 393, 510 P.2d 1120 (1973).

Although this is not a disciplinary proceeding, the policies
informing this Court’s handling of lawyer discipline are relevant here.
The Court of Appeals here did not properly analyze and apply the RPCs to
the facts and case law, and reached an unsustainable result. The confusion
that the erroneous decision will affect lawyers, clients, and courts alike.
For example, if a lawyer introduces two clients at a party, and those clients
later decide to go into business together, will disciplinary proceedings
commence? If an uncle retains his nephew to represent him in a property
dispute, and the uncle later invests in a corporation whose CEQ happens to

also be a client of his nephew, will his contract be nullified? Will future
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courts begin to conflate corporations with their managers and/or investors
when determining who are the “clients” in a “transaction?”

This confusion can be avoided by rejecting the Court of Appeals’
unsustainable conclusions and scrupulously applying the facts to the law
here. Nothing Powers did violated the letter or the spirit of the RPCs.
Powers passed along a business opportunity between two parties with
whom he was in communication. He undertook no legal services, violated
no duty of loyalty, and procured no benefit. Instead, one of the parties to
the contract reaped a massive windfall from the other, by the improper
application of the RPCs. This Court should reverse that error.

F. CONCLUSION

Whether based on the fact that Powers caused Fair and TCG no
damages, or that Powers obeyed the RPCs, the trial court correctly
concluded that Fair and TCG could not maintain a malpractice claim

against Powers as a matter of law.
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i
DATED this 3| day of July, 2013.

Respectfully submitted,

Sidney C. Tribe, WSBA #33160
Talmadge/Fitzpatrick

18010 Southcenter Parkway
Tukwila, WA 98188-4630

(206) 574-6661

Attorneys for Leslie Alan Powers,
Patricia Powers, Keith Therrien and

Marsha Therrien
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Superior Court of the State of Washington

4% rreamTon e,

For Chehl County
[ stz
"5.'
Weaatckes, Waskinglon 98507-8880
Phone: (S09) 667-6310 Fux (509) 667-6588
Marck 31, 2009
Mr, Konald Trompoter Mr. Steve Lacy
& Cailson, PLLC Mr. Stewart Smith
Wiishington Mistual ‘Tower Lacy Kine. P.S.
1201 “Third Avenue, Suite 1650 P.0. Box 7132
Seattfe, WA 98101 East mehne. WA 98802
Mr. J’m Danielson Mr., James A, Perkins
Mr. Brian Huber Larson Bexg & Perking, PLLC
Jefferson, Danielson, Sonn & Aylaward, P.S. 105 N.3rd St.
P.0, Box 1688 P.0. Box 550.
Wendtchoe, WA 98807-1688 Yekima, WA 98907-0550

-

Re; LK Operating, LLCv. The Collection Group, LLC
Chelan County Superior Court Cause No. 07-2-08652-9°

ivj Court’s Memorandum Decision

Mmmcamabeibmthnomntmmzs,%ol Ottober 31, 2008 and December 11,
zoos,forhearmgdem:mts Moﬁomﬁn?mhal&mmmyludgmmt,plmntﬁ'sﬁvss-!\loﬂonfm
‘Stimmary Judgment sind related motions to sirike, for in cameri review, to seal and for & peotackive
order: mmpeﬁonﬂyrdedomnyﬁm&eMMNoﬂohnA.MﬁhdumﬁDh
the Declaration of Brian Fair, The court took fhie remaining issnes ulider advisement on Jagtéry 12,
m-‘

 The court has now had the oppértanity to review the following documents:
2, Befendants'MaannmSuppﬁrtofMoﬁonﬁorPamdSummnyJudgmm

3. Declaration of Brian Fair In Support of Motion for Partial Summiary Judgment
4. Declaration of Btian Fair
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Beclmuonofx‘mﬁhs Kagan

Defendants’ Response to Powers and Therrien’s Motion for Partial Summary Judgment

EeohraumofBﬁanFai:mSuppmtofDefmdm Response to Powers and Therrien's Motion for

. ! Partial Summary Judgment

Defendants® Fairs' Motion to Strike Plaintiff's Cross-Motion for Summary Judgment and Strike LX

1 Operating ; Powers® and Therrien’s Materials served July 15,2008

9. ﬂwhﬁmofswwm&SmﬂmeupponofMouthﬁkeCmmMMmmdMaﬁmdsofMy
Y 15, 2008 -

10, Deﬁndantm Collestion Group, LLC’s Motion for Partial Sommary Judgment

1L MemomndmninSuppmtof'meCoﬂmeup LLC's Motion for Partial Summary Judgment

12. Declaration of Kenneth 8. Kagan

| N

13, onomeFmrmSuppmtofTheGollmewILC s Motion for Partial Summary
3 Judgment
14, 'E'heCollecﬁonGronp LLC'sMunomndummDpposmontoIKOPemﬁngLLC s Motion for
Pertisl Summary Judgment -

15. ErossMoucmﬁ:rParhnl Summary Judgment

16. Memmandumbyl’owmand'rhunm.(I)InOppoaiﬁmtoFair’sMoﬁonﬁorParﬁdSmnmmy
i Judgment; and (2) In Support of Cross Motion

" 17. Declaration.of Brian C. Huber in Support of Cross Motion for Partial Summary Judgment

18 DeolarﬂmnofLeshcA.Pom(l)InOpposiﬂmtoFair’sMoﬁonﬂorParﬁalSmarySudgmm

; and (2) In Suppost of Cross Motion for Partial Summary Jadgment
19, l?ecluahonofﬁnmnsM. Fitzpatrick
20, SupplmwnliclemndmmOWonﬂmmMoﬁmbyBﬂmMShkleyFahmdmCoﬂwﬁm
3 Gnmpx ’

21. Declaration of Leslic A, Powers

22, Declaration of Keith Therrien

23, Declaration of Craig Homchick

24, Powers’ und Therriens’ MouontosmkeAﬂidav:tofJohnStmt

25, Supplemental Declaration of Kenneth 8, Kagan

26. Réply of The Collection Group, LLC to P&Ts Supplemental Memorandom in Opposition to
Motions by Brian and Shirley: Fair and The Collsction Group, LLC

27, Defendants’ Fairs' Reply Memorandum i Support of Fairs® Motion for Partial Summary Judgment

28. Sicond Declaration of Brian C. Huber in Support of Cross Motion for Partial Summary Judgment

29.lemumomeFairinSnppouofRepl ‘Memorandum

30, Powers’ and Therriens’ Memorandum in Opposition to Fair's Motion to Strike

31, Powers and Therrien’s Reply Memorandum in Support of Motion for Peartial Summary Judgment

32, Difendants’ Fairs® Joinder in The Collection Group, L.L.C.’s, Memorandum in Opposition to
Powers' and Therrien’s Motion to Strike Affidavit of John Strait

33. The Collsction Group LLC's Memorandum in Opposition to Powers® and Thezriens” Motion to
Strike Affidavit of John Strait

34, Declaration of Ronald J, Trompeter in Opposition to Motion to Strike

35. Motion for In-Camera Review, or Alternatively, to Seal Records and for Protective Order

36. Defendants’ Fairs’ Objection to Motion for In Camema Review

.37. Declaration of Ronald J, Trompeter in Support.of The Collection Group LLC’s Opposition to
Motion for In-Camera Review, or Alternately, to Seal Records and for Protective Order

38, Opposition of The Collection Group LLC to Motian for In-Camesa Review, or Alternstely, to Seal

'
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rds, and for Protective Order

39, Diclaration of Danas C. Klitski Powers

40, Declaration of Aron L. Powers-MocAllister

41. Dieclaration of Nina F. Powers

42. Declaration of Sarah B. Therrien

43, Declaration of Seth R. Therrien

44, Ttustees® Reply Supporting Motion for In-Camers Review or Alternately to Seal Records and
for Protective Oxder

435, Declaration of Ken Meissnar

46, LK Operating, LLC's Joinder Memorandum Re: Motion by Trusts

47. Stipulation and Order Re Protective Order\

48, Diclaration of Ronald J, Trompeter

49, Declaration of David B, Petrich

50. Memorandum of The Collection Group, LLC Regarding Trast Agreements and Pending Motion for
Swmmary Judgment

51, Defendants’® Fairs Meviorandum Re Bffect of Trust Documents/Mesissner Declaration

52. Powers and Therrien’s (1) Motion to Strike, and (2) Memorandum Re Trusts

53. Béneficiaries* Reply Memorandum

54. The Collection Group, LLC Response to Plaintiff's Motion to Strike

55, Reply Meraorandum Re Motion to Strike or for Additional Time to Respond

56. Joinder Memorandum

ﬂ.MWmomeC.HubuhSmﬂofoomMoﬁmmeSmrymdgmm

58. Diclaration of Leslie A, Powers

59, Declaration of Seth R, Therrien

60. Declaration of Thomas M. Fitzpetrick Regarding Confidentiality Issucs

61, SupplmthemomnduminSuppoﬂof&umMoﬂonfotSmmmyhﬂm

62, DenlaraﬁonoanmFminSuppmtoﬂCGReplytoLKOSupplem&nﬂleDmd
December 29, 2008

63. ﬁeCoﬂecumeupRmpomemSwphmmleRz(kmMoumﬁmPMSumm
Jidgment Dated December 29, 2008

64, Ridacted Copy Declaration of Brien Fair

65. Sfipulation and Order Re Redaction

66. Declatation of Disne Sircs

67.AronLPowmIntavimeu
68, Dgnae C. Klitaki Powers Intervivos Trust

132 Wn.App. 903 (2006)

74, ng. mg. 79 Wn.App 612(1995) S
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Contentions of the Parties

) ‘This case is  dispute about who owns The Collection Group, LLC (hereinafter refered to as
TCG). Plaintiff, LX Operating, LLC (hereinafter referred to as LKC), claims that it owns at least & 50%
mtmestmTCG

; Defendants dmyplainﬁﬁ‘hnsanymerslnpmm in TCG. Defendants claitn that if anyons
mcmntedmﬂxLKOownspm-tofTCG it is Lestie Powers and Keith Therrien individually,

i Beoause Defendant Brian Fair alleges ho was a client of Powers end Therrien when he formed
TCGmdhaddxscumiomwiﬂaPowmandThmenmgudmgthmowningapmﬁmnfmG
Dufendnms argue Powers and Therrien failed to follow the Rules of Professional Conduct when going
intobwinmwiﬁﬂheircﬂmt,ﬁmn!’m

f Consequently, Defondants allege any agresment between LKO and TCG is void because it
violates public policy.

; . Plaintiff ulleges that LKO is the entity that owns 50% of TCG, not attomeys Powers snd
Themen. Plaintiff further alleges LKO is an entity owned by various trusts set up for the benefit of the
adnhch:ldrmofl’omand'l‘hnmm.

. Conseguently, the sgreement between LKQ and Brian Fair regarding the ownership of TCG does
notwoluteﬂnknlesofho&monalmuMawolahanofwbhcpohaynndisnMvoiﬂ.

Issuex

i:

;. May the court rule as a matter of law that Brian Fdir was a current client of Powers & Thettien,
PS. b’etween0mber, 2004 and February 21, 20057 .

. I so, may the court rule as a matter of Jaw thet any agreement between Brian Fair and Les
PomandeﬁThenientmmedLKOmvoidasagunstpublwpolmy?

‘f Facts
A Undisputed Facts
The Colisction Group

¢ TCG is & corporate entity formed and originally owned by Brian (a CPA) and Shirley Fair, TCG
Wmmmmmmmmwmmqumam
TCG was incorporated on May 10, 2004 by Brian Feir as e limited liability compeny. He created this
oompana'wiﬂlm:tﬂmassimdmylegalommel He is the manager of TCG.

»aea §

4
1
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LK Operating

MpmposeofLKOwasmmvolvotheadnltchﬂd:mofInsPowmdemthThﬂnmmthe
of the families’ businéss affiirs and to provide a'basis for the children to share in them,

LKOhwmmploymmdﬁxemmofﬁsmmmmmm

A nmemﬁwmutsformhoﬂhnmwhﬂdmofmmwasmdmmm These
trusts'owned LK Pariners, a partnership, at the time they were created on December 23, 2003, The
Gmmofthemamﬂwmmofhs?mmd%ﬁnnmhﬁidn?awmmdm
’I‘herr;m The wives also signed the SS-4’s in 2004, Ndne of the trusts have employees. The
beneﬂmaﬁesmdmmofewhuuamﬁwadultchﬂdrmoﬂummmdkmﬂﬂhemm

mnustsueshmholdmofxehtedmrpouﬂons For example, the Seth Therrien trust is the
snleshanhnlderofSRTEntexptises,Inc. Marshe Therrien and Michelle Briggs are the only avthorized
signers on tho accounts of SRT Enterpriscs, Inc. and SBT Entorpsises, Inc.. Marsha Therfien is the
pwmdentofSR.TEnMpnm,InmandSBTEntapnm.Im Pma?mandmdmllclinwm
membmnhonmdmmonﬁemmofmmmmm DCP Enterprises, Inc. and ALP
Eaterprises, Inc.. PuﬁdaPommﬁemdmmemm,lm,DCPEMpdmImmd
ALP Enterprises, Inc.. Each of the adult children of Powess and Therrien are the vice-presidents of the
related corporstions.

: LKO is composed of five membes corporations: NFP Enterprises, Inc,, DCP Enterprises, Inc.,
ALPEnMpmos,Inc SRT Enterprises, Inc., anid SBT Enterprines, Inc., LKO was formed by Les
Powers and Keith Therrien. LKO is managed by Powers & Therrien Enterptises, Inc, which is owned
by Les Powers and Keith Therrien, Les Powers is the president of Powers & Therrien Enterprises, Inc,
MMMmuﬂamw—mdanofPom&MmEm«mmlm. LXO is represented by
thehwﬁmofPowm&Themen.P.s.mdePomiuLKO’smMedam

Operative Facts

¥ Shortly before Brian Fair formed TCG, he hired the Iaw firm of Powers & Therrien, P.S. to form,
renew and ultimately close & Nevada corporation known s BE Trading, Powers & Therrien, P.S,
dmﬁquFTrading’ntdclcsofmrpomumonJmmys 2004. Powers & Theerien, P.S. billed Brian
Fair for this legal work oh April 6, 2004. Thereafter, the firm continmed to provide services to Brim
le;ymmmngbmoﬂnswhou ly-owned corporation, BF Teading, until it was dissolved in
2006, The business contemplated to be done by BF Trading was ynrelated to the business of TCG, The
lastmnePom&'l.mmPS . billed Brian Fair for services rendered to his company, BF Trading,
wnsNh’ch (]

¢ On October 27, 2004, Brian Feir sent an ¢-mail to Powers & Therrien “[rlegarding an agresment
betmmyselfandyoutwo” The e¢-mail indicated Brian Pair wanted Powers & Therrien to split the
oost of purchasing debt portfolios and contribute legal services to TOG. The e-mail included an
atmhmmtwmnhmwopyofﬂnmndudllmﬁmdmt On Docember 6, 2004, Les Powers
seutqne-mailwﬂhdemzk—upofﬂnUniﬁmdamm Powers & Therrein, P.S, never
billed Brian Fair or TCG for this legal service, LKQ iz not & law fixm, and is not in the business of
pmvﬂmglegalservm
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; Noe-madmmyoﬂurwwmmummbummmnmhirfmm%m&w
mmmmmmmeWmem Eventually, a counter check dated
FebrwyZl.ZOOSmﬁmontheweountofLKOpayublewTCGwsenthmnFahmthemm
of exactly one-half of the first debt portfolio already purchased by TCG by Brian Fair. This check came
aﬁnaﬁxﬁomBmmesentonFabmws 2005, to Diane at Powers & Therrien, P.S. Disne
s::esgsalegnlnsdmntatl'm&'mmien,?.s .

 Ms. Sircs states in her declaration that; “M. Fair at all times knew that LK Opersting, LLC was
ﬂnenwmthoﬂmwnGm\q:,memﬂIKOpmmLLCmowmdbmePm and
Mr. ’s adhult children and not Mr, Powers, Mr. Thertien, or Powees & Therrien, P.S. Ispoke
with .FmonamguhrbamseommmgIthoMmeup LIC's collection activities. He
WW&MMMjMMNWMMKOMMWW‘MMs
childten’s company.”

. All checks sent to TCG viere LKO checks, No checks were sett on the account of Powess &
Therrien, P.S. or on the personal accounts of Les Powes or Keith Therrien, The first reference to TCG
inLKO 5 records was on February 7, 2007,

Ata!lnmesrelevmhmlﬁom&'lhmien.rs tepresented LKO, Les Powers, Keith
MenmdhﬁcheﬂeBnggs,memployeeoﬂom&Thmen,Ps were the only authorized
mmmm{om LKO did pot have any employees,

! Powers & Themien, P.5. provided legal services to TCG after Brian Fair received the first check
wﬁﬁmonfhelKaneountdaﬁedFebmmym,ZOOS

E OnAerZI.MIIMMNGmmemwme&Pmdem&
Theerien indicating he wanted to formalize their ownership in TCG. The letter suggested a stock
wwsh:psplitbetweennrimmdShnleyFm(SS%),[esPowmdeeﬂhMm(SM).md
DomﬂtyFair(’l%). Thereafter, IKGﬁledthﬁslawm

* Neither Les Powers nor Keith Therrien ever advised Brian Fair in writing of the desirability of
mhﬁgﬂwmwofmwmwmnﬁmFm’smmwm Neither Les
Powets nor Keith Therrien ever obtained written consent from Brian Fair to represent LKO in any
purchase of ati ownership interest in TCG from Brian Fair.

. Les Powers, Keith Therrien and employees of Powers & Therrien, P.S. were the only individuals
Brian Fair communicated with when he attempted to seil an interest in TCG. He never spoke with
Marsha Thesrien, Patricia Powers or any of the adult children of Les Powers and Keith Therrien when
mgoﬁaﬂngthesaleofminmin'rce

. BnanFairandTCGnemmtmdmtoawriﬂmagmentwiﬂxmm acknowledging a third
party’s ownership interest in TCG.
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Disputed Facts
Primary

DlﬁBanaireMmto &n agresment o sell an ownership intereat in TCG with Powers and
'I_‘hmimorLKO?

saxa My &SR,

‘ :l What are the terms of LKO's limited Yability company agreement regarding the management
powers of Powers & Therrien Enterprises, Inc.?

| The extent of ownership in TCG by those personafentities other than Brian and Shiricy Fair is

Secondary

+ 'Whether Les Powers and/or Keith Therrien ever told Brian Fait that they, personally, and Powers
& Thignrien, P.S., their law business, declined to invest in TOG is disputed,

i Why Les Powers and Keith Therrien never advised Brian Fair it writing of the desirebility of
seekihg the advice of independent legal counse] regarding his proposel to them is disputed. Why they
never, obiained Brian Fair's consent in writing to represent LKO is disputed,

Whether Les Powers-and/or Keith Therrien told Brian Fair that the children of Powers and
Therrien had 2 company with fimds to invest is disputed. Whether they told Brian Fair between
Febu'u,ary 1 and Febroary &, 2005 that LKO wanted to invest in TCG is disputed,

i Why Mz, Powers red-lined a contract M, Pair was negotisting with Unifimd on behalf of TCG
aﬁeer Fair first offered to sell Mr. Powers &n inferest in TCG is disputed.

Principles of Law
Sionmary Judgment

Summa:ywdgmonmappmmmﬁﬂxephudm; depositions, answers to intertogatories, and
admsmmﬁlqwgemﬂmthanyaﬁdwhsshowmgenmmummymmmlﬁmmm
movingpminenhﬂedhjﬁgmmtuamﬁuoﬂcw CR 56(c). A matexial fuct is one upon which
tlwomoomeoﬂheliﬁgauondepmda,innbohormpm. Yeacova v, Farrel, 62 Wash.App. 386, 395
(19919

" Once a moving party estzblishes no genuine issoe of materinl fot exists, the burdén shifts to the
nox-moving party to show “specific fiaots showing that there is a gemuine issue for trisl” CR 36(e).
“Unsupported conclusory allegations are not sufficient to defeat summary judgment.” Vaoovs, 62
WastiApp. af 395, citing Striefellow v, Strivgfellow, 53 Wash.2d 639, 641 (1959), “Unsupported

argumentative assortions are not sufficient to defeat summary judgment.” Vacova st 395, einngm

B Wash. App. 204 210 review denied, 82 Wash.2d 1003 (1973). An
affidavit does not raise a genuine issue for trial unless it sets forth facts evidentiary in nature, ie.,
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mfomMuw‘whattookphcc,mMminddm,ammyas&mMﬁmmppmmonw
opimon.”’ Id. At 395, citing Grimy 110 Wn.2d 355, 359 (1988).

Rules of Professional Conduct
Riile 1.8 of the Rales of Professional Conduct stptes, in pertinent part, as follows:

+ (@  Alawyer shall not enter inlo a business iransaction with & client or knowingly acgquire an
awnmrhq:.pa.vsmmy security or other pecuniary interest adverse to a client unless:

: (1) the transaction and terms o which the lawyer acquires the interest are fair and
rmnabkmthecﬂerﬁmdmﬁdéydisdaadmd#wmmadfnmtb:gmammmﬁmambc
reasonably understood by the client; :

L (@)  theclient is advised in writing of the desirability of seeking and is given a reasonable

to ssek the advice of the independent legul counsel on the transaction; and

(3)  the client gives Informed consens, in a writing signed by the cliens, to the essential terms
af the transaction and the lawyer’s role in the transaction, including whether the lawyer is representing
tiw‘clgemmrhemwim

ThsoonmmtstoRPC 1.8 clarify the rule and emphasize the duty irposed on lawyers. In
pamm the comments state, as follows:

* Alawyer's legal skill and training, together with the relationship of trust and confidence between
hwyamdchmmmewsmbﬂxwofwmmhmgwhenﬁehwyermminam or
financial transaction with a client...RPC 1.8, comment 1

* The requirements of paragraph (&) must be met even when the transaction is not closely related
to the subject metter of the representation...RPC 1.8, conmment 1.

f The risk to & client is greatest when the client expects the lawyer to represent the client in the
trangdction itsolf or when the Jawyer's financial interest otherwise poses a significant risk that the
lawyers’ representation of the clicat will be materially limited by the lawyer’s financial interest in the
transsction. RPC 1.8, comment 2

" Under these circumstances, the lawyer must aiso comply with RPC 1.7, which requires the
lawyer to disclose the risks associated with the dual role as both legal advisor and participate in the
transaetion, “such ag the risk that the lawyes will strocture the transaction or give legal advice in a way
that fiavors the Iawyer’s interests af the expense of the client.” RPC 1.8, comment 2.

. The lawyer must obtain the client’s informed consent, RPC 1.8, comment 2.

| The prohibition on conduct by an individual lawyer under (8) also applies to all lawyers
assodaﬁedhaﬁmwx&ﬂwpmaﬂypmbibmdkwyer RPC 1.8, comment 20

; The rule that & lawyer must not use information relating to representation of a client to the
disedvmgeofﬂlechentappﬁeswhmthemﬂ:m&mmmadmbmeﬁtuﬁuﬂwhmgr_m

58



Maurch 31, 2009
05 Page 9

persofs, much a8 another client or business associate of the Jawyer. RFC 1.8, comment 5. (Emphasls
added.)

+
Washington cases further elaborate on the rule. “The burdem of proving complisnce with RPC 1.8
rests fith the lawyer; mm—dimtmueﬁmispnmnfwieﬁmdumm Mﬂm
159 Wn.2d ‘736, 745 (2007), citing In re Disciplinary Procooding A
Wn.2d693 704 (1992). “Alzwywmmtmvemmmmﬁuhesa&mdsofml 8(;),
dwdmoppmmﬁymmmmm&wmseLmdwmmbemwdbythemmmm
between the sttomey and the client. Jd In tate Dissolut = Inc, y ]
132 Wa.App. 903, (2006), review denied
P, 3d918 (2007), e court explained,

[ijo Justily a transaction between an attorney and client, the attorney has the burden to prove: (1) there
was na undue influence, (2) he gave the client exactly the same information or advice as would have
been given by a disinterested attorney, and (3) the client would have received no greater bengfit had he
dealt with a stranger...To meet this burden af proaf; the attorney iz responsible for documenting the
trarmaﬂon and preserving this documentation to protect ilmself in the future,

132 Wn.App. at 911-12.

1 A.client's sophistication does not relex the requiraments of RPC 1.8, Id. In addition,
entitiés are logal persons as much as an actual person. Valley, supra; RCW § 1.16,080(1).

. Rule 1.8(b) of the Rules of Professional Conduct states, in pertineat part, as follows:
Alauom-who is representing a client in a matter shall not use information relating to
rmmafadimmwmmdmdimmmmmmhmw

consiiltation,

! Rule 1.7 of the Rules of Professional Conduct states, in pertinent part, as follows:

(@) Except as provided in paragraph (b), a lawyer shall not represent a
client if the representation involves a concurrent conflict of inferest, A
concurrent corfiict of interest exists i

(1) the represeriation of one cliert will be directly adverse to
another client; or

] (2) there is a significant risk that the representation of one or more

: clients will be materially limtted by the lawyer's responsibilities to

. another client, a former client or a third person or by a persoral interest
; of the lawyer.

i (t) Notwithstanding the existence qf a concurrent corglict of inferest
under paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to

e L)

i
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provide competent and diligent representation to each qffected client;

qvmIon .

’ (2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by
One client agatnst anather client répresented by the lawyer in the same
j litigation or ather proceeding before a tribunal; and

(4) each affected client gives informed consent, conflrmed.in writing .
(ollowing authortzation from the other client to make any required disclosures).

Statute

S RCW 25.15.150(2) provides in pertinent part:

mecjﬁwmmmmmﬂﬁwkm&dﬂaﬁﬁymmm
or more managers, then such persons shall have such power to manage the business or affairs of the
Iimmdliabmwmmymispmwded!nmmlmmymnwwm

Analysis
Brian Fair Was a Current Client of Powers & Therrien

Powmmd'l‘hsmmameﬂuttbn atiorney-client relationship between Powers & Thegrien, P.S.
mdBnanFmemdedwhenBF'l':admgwasfomed See Declaration of Thomas M, Fitzpatrick,

. 'With all due respect to Mr. Fitzpatrick, the court respectfully disagrees with his analysis. Once
mdﬁmvy—eﬁmﬂrd&ondnpmumblmheiitmmwﬁlnuciﬂmedbymwﬂmof
ﬁnpuﬁesorabmdmed.m__mm;g”“’n.zd 515 (1983).

. In this case, Brian Fair hired Powers & Therden, P.8, to form a cotporation for him: BF Trading.
AﬁuhshwmmﬂﬂsompmaﬂmwhoﬂymedbyBumFm.ﬂnhwﬁmemﬁnmdmm
sure Mr. Fair'swrpomuoneonﬁmdmmstbypaﬁng appropriate fees, The law firm regulerly
billed M, Fair for these services and eventually assisted M. Fair in dissolving BF Trading. However,
long before BF Trading was dissolved, M, Fair offered Mz, Powers and My, 'Ihemenﬂ\ecppommitym
puarchase an interest in M, Fuir's other corporation, TCG, They acknowledge that event oocurred by
ﬂ:mawndeelmauomthatmtheyanphnca]lymmdhisoﬂh

. Atﬂmﬁquowm&Thmﬁm,P.S.oonﬁmwdtowpmmm.FairmgudthFdein&md
contisued to bill him for those services, They did not expressly tenminate the attomey-client
relationship with Mr, Fair in 2004 or 2005,

. Indeed, Mr. Powers even red-lined a contract M. Fair was negotisting with Unifund on behalf of
TCGaﬂmMr Fair first offerad to sell Mr. Powers an interest in TCG, Whils Mr., Powers never hillad
TCG or M. Fair for this advice, an attomey-client relationship does not require the payment of a e or
formal reteiner, Jbid, at 522,
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Whmudaﬁonofwnﬁdmceiseshbh&eiaﬂmmeponaﬁmmmplmmof
st be shown in order to end it, Conner v. Hodgron, 120 Wash. 426, 431-432 (1922),
No ol positive act oocurred between Mr. Fair snd Powers & Therrien, P.S. and it certainly was not
Wmmwmmmmmmmmmwmmm
eoqu;aum.

Mmimpomnﬂy.whmmSupmeCouﬁwu&mdmﬁzthemofwhmmet&c
apphwﬁmofﬂw rules of professional conduct to clearly definsd attorney-client relationships or
whether to include less well defined relationships, Supreme Court Justice Utter answered the question as
follows: ”rommeﬁecﬁvelymmﬂlepubﬁqmchooumpamm&mm
Mﬂkzﬁmatﬂ?

ThefactﬂmMr.PommwsmhemonlymviowmgﬂwUmﬁmdmnmwdﬁQmmeif

‘TCGwthamodmvaMforhiuhl&mismmﬁﬁiﬂforpnmosmofdmmgmh

attorney-client réjationship existed. The existence of the relationship is bassd upon the client's

subjective belief, provided that it.i# reasonsbly formed based upon the attending ciroumstances, Bohn v,
Qﬂz. 119 Wn.2d 357, 363 (1992).

i Evennsmmunng Powers and Mr, Mnm,indwidmllyandonbebnlfoﬂ’amand
Thessien, B.S., rejected Mr. Fair's offer o sell an ownezship interest in TCG, there is no evidence of 2
mm;mmmmmmmmmprm&mmas . had with
Bnan,‘ adr.

Ihaefom.ﬂuswmtwm!udesasumntﬁsmflawﬁﬂﬂnm?ﬁrwasach&ﬁoﬂm&
Therﬁm,PS at all times material hereto.

There Ir a Dispute of Fact Regardivig Whether Brian Feir Knew or Should Have Known He Was
Dealbfgwitha.&eprmmm of LKO, Powers & Therrien, P.S. or Powers and Therrien, Individually

DimeSmdedmmdoesnMMmisswofﬁuahnmwhoBﬁmFahwasnegouaung
mthmgmdhgthsuleofapozﬁmofhumtmmm The first sentence of paragraph 9 of her
declaration is not admissible evidenoe. She may not testify about what Brian Fair knew. She may
téstify about what she told him and what he told her, but not what he knew,

i Ihehstsenmofpamgraph%fhudeclmhqnwmmd to the issues in this case, The
ma%bhhﬁuthﬂmkaww&echMmomemdﬁnﬁmhadmwmhipm
So what?

; The fact that LKO was the source of the funds used by Les Powers and Keith Thetrien to
pmclﬁmehT&dmnMMamwmbhmmmommwm
with Brian Fair. His only communications were between Les Powers, Keith Therrien, Powers & '
Therrien, P.S, and Dianie Sires, a legal asiistant for Powers & Theirren, P.S. He requested funds from
Les Powers and Keith Therrien, not LKO. Powers and Thersien provided TCG the money. Whether

got the money from their own account, a loan from Bank of America, or LKO is immaterial o the
isspe of who Brisn Fair emtered imto an ugreement with regarding the ownership of TCG. No legal
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anhnntymcmedbymxeltoﬂwconmy Nor does recefving an LKO check from them legglly
impose a duty to inguire about the source of the fimds. All Brian Fair would reasonably care about
would be whether the check would clear, not whose account it was drawn on. In short, there is no
domﬁmtuyevidmoeﬂmthanFu&kwmedhwehownLKDmthcmﬁtymmngm

’%Howwer Leslie Powers declaration states that he and Keith Therrien “rejected the September
proposal outright. . . . We declined to invest cifher personally or fhrotigh our professional services
cotpopution. Wednd,howwer mmﬁmﬂntmnchﬂdxmhadampmthathadﬁmdsitmloohng

to invest” Mr. Powers declaration fucther states: *, . , T spoke with Brian Fair by telephons and
mmmmmommmmwwmmmmmﬂ

hﬁ&mmm’s&clmsmd“TnMWBmFakwMﬁatm
Puweps&'lhunen,Ps,thelawﬁrminwhwhlamapmcipal.normysetformneA.Powmwmﬂd
be investors in The Collection Group, LLC, and that the investor would be 2 company owried by our
children.”

* Mr. Powens® declaration does rof stato that he told Brian Fair that Powers, Thenien ad their
pmfwmnalmmcommaﬁmdechnedmm Mr. Therrien’s declaration states that Brian Fair
wadvmdofﬂﬂsﬁct,butdmmmitwum Therden who told Brian Feir, X both dechurunts
are relying on Ms. Sires statements to Brian Fair to establish his knowledge, then as discussed above,
her déclaration does not create such knowledge in Mr. Fair,

! However, viewing these attorneys’ declarations in a light most favorable to plaintff, for
pmpomofdefeﬂmh’m&mﬁmmﬁﬂsmy;udmmydomammbhh&rmm

Brian: Fair knew or should have known he was dealing with & representative of LKO, Consequently,
there}s a question of fact about this issue at this time,

“;Le.stm.!. Keith Therrien, and Powers & Therrien, P.S. May Not Own an Interest in TCG

' The court has ruled as a matter of law that Brien Fair was & client of Powers & Therien, P.S, at
allthﬁesmatmalhaeto

Moomhsﬂmﬁmdmmmdismdﬁctﬂmmmmmmmmm
adﬁsdeﬂmFminwnungofﬂwdemmhﬂuyofse&ingthnaMwofmdepmdmlegﬂm
wnmpd:’smwwm

¢ Consequently, any agroement by Brian Fair to sell an interest in TCG to Les Powers, Keith
Mmmdlm?mmandl‘hmim,?S.muldbeaviohhmofRPCl 8.

: Thevefore, any agreement to purchase &n interest in TOG by Les Powers, Keith Therrien and
Powefs & Therrien, P.S. would be against public policy aud void, Valiey/50™ Avenme, LLC, supra.
!‘
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LKO May or May Not Own an Imterest in TCG

ﬁﬂe:saquesmnofﬁctabommnﬁanFmenﬁmdimmagxmmmh. Powers and
'I‘hmienorLKO ThewmthamﬂadimeFaireMmdmomagtmntmeomandmem
thmm;ungmnstpuhcpohcyandm

. " ; Thenext question is whether any agreement between Brian Fair and LKO is also void against
publi¢ policy.

Les Powers and Keith Therrien Violated RPC 1.7

WlnleBnanFa:rwancﬂentofPawm&Thmen.Ps he approached his attorneys about
wheﬁa%wmﬁdtomveﬂmmﬂmmofhsmpamm Brien Fair was a selier of an ownership
interest in’ .

. ‘Powezs & Themien, P.S. represented LKO et this time, LKO was & potential buyer of an
anqshipinwestinTOG.

~ Conssquently, the representation of Brisn Fair, seller, is directly adverse to representation of
LKO.pnrdmex Furthermore, LesPowmandeﬂ:'lhunmhadspemnalwinﬂnmof
mmsmm¢Mawmmmmmdanm
wouldbemstmnllylimibd.

Nomthsfandmgtheseconﬂms RPC 1.7(b) allows Powers & Therrien, P.S. a method of
allow;ngPom&'memen,PS 1o roprosent both the buyer and seller in this transaction. However,
there i8 no evidenoe Powers & Thettien, P.8. evér obiained informed consent from LKO or Brian Fair in
writing pursuant to RPC 1.7(b)4).

* Consoquently, Les Powers and Keith Thenien vilatod RPC 7.

mmuwwmmmmmmmnm
befoxgpmoeedmgfunhernrfollowﬂwpmmm of RPC 1.7 and/or 1.8. As officers of the court, it was

their responsibilify to make ceetain the rules of professional conduct were complied with, not the duty of
Bxian*Fair regardiess of his degree of sophistication.

Aﬁemmmbawmahwyumdncﬁmmyhevoidmvmdmemlmhmey
showhhatﬂwconnaﬂwasfairmdmmble.fm&ommmﬂ and made after a fiir and full
MomoftbnmmciﬁngmmgmMandﬂS(l%&) Ithasalsobemmwd
that agreements violating the RPC are contrary to public policy, Ocean Shores Par ,
M supra, oiting Danzig v, Danzig, 79 Wn.App. 612 (1995).

* These cases generally involve agrecments between attorneys and their clients and the application
of REC 1.8. Tliis court is unaware of any case that holds & contract entered into by a buyer and seller,
who are both represented by the same lawyers who violated RPC 1.7, is voidable, However, assuming
LKO was the party that entered into an agresment with Mr. Fm,bwauuLKOismmdbyPowms&
Therrjen Enterprises, P.S, which is owned by Powers and Therrien, and LKO was formed for the
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purpoﬁe of benefiting Powers and Thertien’s-adult children, then there may be an argument that
whatsver agrecment entered into between LKO and Mr. Fair is voidable,

| Because the parties have not briefud the consequence of a violation of RPC 1.7, the court will
defer ruling on this issue at this time.
; LKO Iy Not Ownad by Les Péwers and Kelth Therrien

‘ Because LKOQ is owned by corporations that are owned by trusts set up for the bensfit of tho
clnldtm of Les Powers and Keith Therrien, LEO is not owned by attorneys Powers and Therrien. Thus,
nappemsthatRPCI 8 would not apply to void any agreement between LXO and Brian Fair,

}. Is LKO Controlled by Les Powers and Keith Therrlen such that RPC 1.8 Should Apply?

Powm&'lhmien,l's represented LKO at all times material hezeto, LKO was established to
benaﬁtm Powers’ and Mr. Themrien's children. Powers & Therrien Enterprises, Inc. meanaged LKO at
mMMNMWMMMmmPom&WWM

BemseLKOmmmgedbyPom&ThmimEnhapnmhc,(awmommomdby
Mmeys.l’owmmd'fhuﬁen), LKO has vested its management powers in Powers & Therrien
Enterprises, Inc. pursuant to RCW 25,15.150. The exact extent of its control, howeves, is unknown
because the court does not believe LKO’s limited liability company agreement has been mads part of the

. Because that information is not available at thiz time, the court must defer ruling on the izsuc of
wheﬂerPCISshnuldbuyphedmvoidmytrmmbetmeKOandBmFm.bMonthe
extent of control attomeys, Powers and Therrien, had over LXQ through their corporation Powers &

, RPC Was Violated

RPC 1.7 has been violsted. RPC 1.8 may also have been violated. Consequently, LKO's cross
motion for partial summary judgtment based upon the allegution there were no ethical violations must be

, denied.

Sommary
; Brien Fair was a client of Powers & Therrien, P.S, at all times material hereto, Les Powers and

_ Kmﬂr’lherﬁmviolatedk?c 1.7, Auny agreement between Powers and Thesrien and Brian Fair is

asﬁmtmbliapohwmdwid

. Any agreement between LKO and Brian Fair may be against public policy and void doe to the
violsﬁonofRPC 1.7 and/or RPC 1.8 depending upon the briefing by counsel and the provisions of the
Jimited liability company agreement between LXO and Powers & Themien Enterprises, I,
respectively.
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mmmcplm&‘smoﬁmhpMﬂmwjudwisdmmmmew
mdﬁmfnrpaﬁmmmnrymdgmmtisgmnﬁdinpmtmddamdmﬂmﬂmﬂpmjudim Counsel
for defendaits should prepare end present the appropriate order in conformance with this court’s
dmiﬁonhuem.

8
,mmhwgwwmwwww
.
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Superior Court of the State of Washington

Seattle, WA 98104-1094

Re: Brian Falr et al v, Leslle Powers and Kelth Therrien
Chelan County Superlor Court Cause No, §7-2-00652-9

Court’s Memorandum beclsion

Dear Counsel:

" This mather came before the court for oral argument on cross

motions for summary judgment on'May 31, 2010 The court has -
reviewed the following:

1..Defendants’ Motlon for Summary Judgment RE I..ack of
1 Cumpensabie Damages '
2. Declaration of Joshua Sellg in Support of Defendants’

Maotion for Summary Judgment RE lack of Compensable
Damages

For Chelsn Comnly
WA-MM Soan nmaup
;| .W.Snlﬂ.lnﬂp & 75 Boart Vasdegrift'
1 Wumm
Winsithes, i 54
" Pmes mm o (09 667-6538 * FILED
JUN 37 25y
June 27, 2011 . '“&m
Steve Lacy .
Lacy & Kane, P.S.
P:0. Box' 7132
Wenstchee, WA 98B807-7132
Bradley Kellér
Joshua.Sallg
Bymes Keller Cromweil, LLP
1000'2™ Avenue, FL 38
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3. Plaintiffs’ Response to Dehndants’ Motlon for Summary
Judgment ‘RE Lack of cdmpansable Damages .
4, -Declaration of Brian Fair In:Response to Defendanis’
Motlon for Summary Judgment A

" B, Defendants’ Rep‘ty Tn Support of Thelr Madon for Sumrnary
Judgment Re Lack ofCompensable Damages _

‘6. Second Declaration of Joshua Selig In Support of °
ﬁefendants’ Motion for Summary Judgment RE: Lac,k of
CQmpensab!e Damages

7. Plaintiffs’ Motion for Summary Judgrnent on Liabllity

8. Declaration of Brian Fair- !n Support of Summary Judgment
on Issue of Llability

9, Defendants’ Opposit!on to Plainhff's Motton for Summary
Judgment on Lability - .

10. Dadaratlon of Joshua Selig in Suppnrt nf Defendani:s’
Oppositicn to Plaintifis” Mbtlon for Summary. Judgment on
Uabmty ,

11, Declarition of Les Powers In Support of Defendants’
Opposition to Plaintiffs” Motlon for Summary Jodgment on
Liabllity .

12, Declaration of Mark Fucite i Support of Defendants’
Opposlt!on to Plalndfrs' Motion for Summary Judgment on
Uability,

13, Plaintiffs’ Reply ‘Memorandum Requesting Summary
Judgment on Issue of Defendents’ Liabjlity

14. Declaration of Brian Fair in-‘Support of Reply to Mation for
Summary Judgment on Issue of Liablitty

15. Defendants’ Moton to Strike Portions of Declaration of
Brian Falr in Response to Defendants’ Motlon for Summary
_Judgment an¢ Exhibits A & B Thereto or, Altenatively, to
Compel Production of Relevant Documents

16. Declaration of Joshua B. Sellg in Support of Defendants’
Motion to Strike Portions of Declaration of Erlan Falr in
Response to Defendants’ Motion:for Sumiiiary Judgment
and Exhiblts A & B Thereto or, Alternatively, to Compel
Production of Relevant Documents

17. Tradewell Group v. Mavls, 7AWn.App. 120 (1993)

- e
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18. Bluebsrry Placs y. Northweird Homes, 126 Wn.App. 352

(2005)
Introduction ;

The court b!furcated the trials of the dec!amtory Jjudgment: action
and the legal malpractice action In this matter, The-court entered
judgmerit-after the first trial on Janusry 31; 2011, agalnst The -
Collection Group In’ &wor of LK Operating, LLC In the amount of
$78,431.61. ;

The remalning trizl on the legal ma!practice action Is set to begin
July 25, 2011 Both parties have moved for summary judgment, -

tonbenﬂons of the Parl;ies

. Plaintiffs, Brian and Shirley Falr and The Collection Group {TCG),
seek attorney’s fees incurred .defending the declaratory judgment
“action filed by LK Operating, LLC (LKO) solely on the basis of squitable
indemnification, They-ask the court 1o rule as 8 matter of law that
defendants, Les Powers (Powers) angd Kelth Therrlen (Therrien),
committed malpractice, . . _

Defendants deny equitable indemnification is avallabie to
plaintiffs for relmbursement of thelr attomey’s fees, Alternatively,
defendants allege that because plaintiffs Brian and Shirley Fair now
own 100% of TCG, they recelved a windfall that exceeds the amount
of the attorney’s fees they Incurred defending the dadaratory
Judgment action,

Issues

May plaintiffs recover attorney’s fees against Powers and
Therrien under the theory of equitable indemnity?

If so, may plaintiffs recover fees If the value of TCG they
obtalned as & resun: of the rescission exceeded the amount of
attorney’s fees Incurred?

i peepeneasr
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Pertinent Undisputed Facts

. Brian Fair and Les Powers entered Into an agresment* whereby
TCG would be provided one-half the Investment capital needed by TCG
to purchase -debt and that Powers and Therren, P.5. wolld provide.
free legal services to help prepare inktial pleadings to allow TCG to
collect the debt purchased by TCG In exchange for 50% ownership of

TCG,

Brian Falr authorized Les Powers to document the above
agresment however Les Powers wished, Falr made It clear that he was
not:concerned about who Powers chose t0 provlde the mohey.

Les Powers never documented thls agreement, but he an-anged
for LKQ to provide TCG Investment capltal in the amount of $52,00D
and for Poweis and Therrien, P.S. to provide the free Jegal services to

TCG.

There was hever any direct wﬂwen communications from LKO to
TCG or from TCG to LKO.

Later Falr desired to form another entity with Powers and
Therrien to own real estate that would be feased to TCG.
Consequently, Falr sent a letter dated April 21, 2007, to Powers and
Therrien proposing to formalize the nwnershlp agreement. Falr's
proposal reduced the ownership of the entity chosen by Powers from.
the 50% previously agieed to by Fair and Powers.

powers and Therrlen nbjecl:ed to this proposed modification to
the agreement. ' LKO subsequently flled this lawsuit to establish a 50%

ownership Interest In TCG. -’

Falr ackriowledged his letter.of April 21, 2007 ignited the dlspute
that caused the declaratory judgment action to be filed by LKO.

Falr belleved TCG had a valye of *around $1.5* million dollars on
April 21, 2007,

L] )

'Mehsnwabunn:uﬁngﬂwtﬁkammﬂwaserﬂwwe. intlend, It was this agreement thet
the conrt aflowed the partles to rescind. Ultimately, Mr. Falr chose to rescind which resulted & s end his
wife evming 100% of TOG st o ost of $78,431.61, the amount of the Judgment entared after the

rescission, paid by TOG, not the Falrs.
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As of June 4, 2007, Powers and Thertien no longer mpmsented
TCG. On July 1, 2007 TCG contracted with Falr Resolutions. . =

The attorney’s fees Incurred by Fair In.the dedaratsory jutdgment
action were all pald by TCG without any obligation on the part of Falr
to refmburse TCG.' ,

Pﬂn‘c!ples of Law

The only datnsges sought by plalntlffs In the legal malpractice. .
case ate attorney’s fees Incured’in the declaratory judgment action.
The only theory plaintiffs pursue these fees Is‘under the theory of -
equﬂ:able indemnlly "

"Under this theory, the court may award fees where the natural
and proximate conséquences of a defendant’s wrongful &ct put the
plaintiff In litigation with others and the action Is Instituted by a third
party not connected with the original transaction,” J'gd_exm, mmm at

A party may not recover attorney fees under this theory If there
are other reasons they-became Involved in liigation with the third

party, Tradewell, supra at 128,
Analysis

Here plaintifts allege the legal malpractice of defendants Powers.
and Thertier to fall to preperly document the original agreement
between Fair and Powers resulted In the filing of the declaratory
judgment actic:n by LKO which resulted In defendants Incurring
attomey’s. fees. .

First, while it was not wrongful for Mr. Failr to attmpt m
renegotiate the agreement-he previously entered Into with Mr. Powers,
it definttely contributed to the filing of the declaratory judgment
action. Assumirig defendants committed maipractice?, it can be
concluded s & matter of Jaw that such malpractice was not the sole
reason for the declaratory judgment litigation.

Second, the money ultimately pald to TCG undisputedly came
from LKO. Fair had constructive riotice of this fact by the checks he

'memm scknowiedges defendamvdwnmﬂv danvthls aflegation and plaintifls-ciaim defendents did
50 W% w matter of faw, the court’s decision hareln makes determinution of this Issue moot,
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recelved drawn on 'LKO's account, If not actual-notice, Like It or not,
LKO was. connected with the Inital agreament between PoWers and
Faif each time It provided funds tb TGG. .

Conclusion - ) _
) As 2 matter of faw, plainﬂffs cannot show the. aﬂeged malpractice
of defendants was the sole Teason they were Involved In the original
deciaratory Judgment:action, . .

. Furthermdre, as a matter of Iaw, LKO was oonnecﬁed to the
origlnal agmemgnt.

. (:onsequentlv, equﬂsabla !ndemnlﬁcation is nut avaﬂable to the
plaintiffs, . -

- Therefore, defendants* motion for summaryjudgrnent is granted.
Mr. Sellg should prepare the appropriste order l’or prasenhnent.

* Glven the court’s rullng hereln, the summary judgment motien
set for-hearing tomorrow Is ‘moot and the hearing Is stricken.

__“_,:.,":\‘.'"" “ -'_,."
&"_ (/

T.W, Small - -
Superior Court Judge

C: Superior Court flle
Ron Tmmpeter
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273 P.ad 448
168 Wash.App. 862 .
Court of Appeals of Washington, Affinmed
Division 3.
Limited Liability Company, Appellant,
V.
The COLLECTION GROUP, LLC, a Washington [1]  Appeal and Errox

Limited Liability Company, and Brian
Fair and Shirley Fair, husband and wife,
and their marital community eomposed
thereof, Respondents and Cross—Appellants,
Leslio Alan Powers and Patricia Powers, husband
and wife, and Keith Therrien and Marsha
Therrien, husband and wife, Intervenors.

No.29741—1-TII. | June 19, 2012,

Synopsis

Background: Manager of trusts for the children of law firm's
principles brought nction against law fio's clients, fom
whom manager had purchased an interest in a debt collection
business, for a judicial declarstion of the ownership rights of
the parties, breach of fiduciary duty, and breach of contract,
Clients brought action against attorneys for legal malpractice
and breach of the Consumer Protection Act. Actions were
consolidated. The Superior Court, Chelan County, ‘Ted W,
Small, Jr., J,, entered partisl summery judgment in favor of
clients and, following trial 85 1o damages, entercd judgment
for approximately $78,400, Attornays appealed and clients
cross-gppealed.

Holdings: The Court of Appeals, Sweeney, J., held that:

[1] attorreys had & duty to disclose their permonal interest
in mensger, legal duties o8 principals of manager, and
professional duties as attorney for manager;

[2] Rule of Professional Conduct governing conflicts of
interest did not provide the basis for rescission of rgreement;
but,

[3] Rule of Professional Conduct that prohibited attorneys
from entering into business transactions with clients nnless
certein conditions were met provided e basis to rescind
purchase agreement,

B3]

14

(51

= Cases Trisble in Appellate Court

Cowrt of Appeals yeviows a trial court's order

granting summery judgment de nove end
engages in the same fnquiry as the trial court.

Appesl and Exror

&= Judgment
Court of Appeals considers facts and reasonable
inferences in the light most favorable 1o the party

who ig not moving for summary judgment. CR.
56(c),

Appeal snd Error

4= Cageg Trizble in Appeliate Conrt
Couzt of Appeals reviews de novo whether an
attorney's condnot violates the Washington Rules
of Professional Conduct, RPC 1.1 et seq.

Attorney and Client

o= Miscellaneous particolar acts or omissions
Attorney and Clicnt

&= Dealings Between Atiorney and Client
Aitorneys who represanted a debt collection
client in an unrelated matter and then represented
a menager of trusts for ettorneys’ children in
n purchase of an interest in the debt collection
business had a conflict of interest that resulted in
application of attorneys’ duty under the Rules of
Professional Conduct tn disclose their personal
interest in managet, legel duties as principals of
manager, snd professional duties as attomey for
mansager. REC 1.7 comment,

Attorney and Client

WestawiNext” @ 2013 Thomson Reuters. No claim to original U.8. Government Works,
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[6]

18]

o]

[10]

G« Skill and care requited

Attorney apd CHent

b= Acts and omissions of attomey in general
The Rules of Professional Conduct are not
intended to serve as a basis for civil Lisbility, nor
do they establish the appropriate standard of care
in & civil action. RPC 1.1 et seq,

Attorney and Chient

W= Grounds for Disgipline
The Rules of Professional Conduet simply
esteblish the minimm level of conduct below
which no lawyer can fall without being subject
to discipEnary action, RPC 1.1 et seq.

Attorney snd CHent
&= Dealings Between Attomey atud Clicnt

Rule of Professionsl Conduct pgoveting
conflicts of interest did not provide the basis for
regcission of agreement for munager of trusts
for the children of attorneys to purchase fnterest
in debt collection business of attomeys' client;
application of rescission could easily fell on an
innocent client. RPC 1.7,

Attorney and Client

©O» Deslings Betwecn Aitorney and Client
An attorney-client transaction is prims fhcie
fruudulent. RPC 1.8,

Attorney and Client

= Dealings Between Attorney and Client
The burden is on the lewyer who hax entered into
abuginess transaction with & client or apquirez an
{nterest adverse to a client to show that theve was
no undue influence, RPC 1.8,

Attorney and Client

= Dealimgs Betweaon Aftorney and Client
The lawyer who enters into » business
trangaction with & client or acquires an interest
adverse to a client must show that he or she gave

the client the same information or edvice 85 a
disinterested lawyer would have given and that
the olient would have received no greater bepefit
had he or she dealt with n stranger. RPC 1.8.

[11] Attoreey snd Chient
&~ Deslings Batween Attorney and Client

Attomeys who represented a debt collection
cliont in an unrelnted matter and then represented
a manager of trusis for attorneys' children
in a purchese of an imterest in the debt
collection business violated Rude of Professional
Conduct that prohibited attomoys from enatering
into business trangactions with clients unless
certain conditiong were met, where attorneys had
interest in tanguction as parents, their spouses
headed corporatbe members that controlled
manager, and at least one atiomey was officer of
manaper as well as acting as matwger's attorney,
and, thus, Rule provided a basis to rescind the
agreement. RPC 1.8.

Attorneys and Law Firms

#4449 James A. Perkins, Larson Betg & Perkins PLLC,
Yekima, WA, for Appellant,

Ronuld James Trompeter, Hnckett Beecher & Hart, Cathetine
Wright Smith, Smith Goodfriend PS, Seattle, WA, Steven
Craig Lacy, Attomey at Law, East Wenatchez, WA, for
Respondents and Cross-Appellants.

Sidney Charlotte Tribe, Talmeadge/Fitzpatrick, Tukwila, WA,
for Tntervencrs.

Opiuion
SWEENEY, L.

#263 9 1 Rules of professional conduct have been used
to prohibit lawyers from enforcing sgresments with clients
that lawyers were @ party to. But those same mles have
ot been applied to support actions for legal malpractice
or for equitable reliof or dameges based on & lawyer's
cthicul lapses. Here, the court refused to enforce a business
agreement between two limited lisbility companies (LLCs)
after concluding that the lewyer representing the parties

WeastizwiNext © 2013 Thomgon Reuters, No claim to original U.S. Government Works, 2
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represented both gides at the same time and therefore violated
Rule of Profegsional Conduct (RPC) 1.7 (prohibiting lawyers
from representing clients if there is a confliet of interest). We
conclude that the remedy of rescisgion canunt *864 he haged
on 8 violation of RPC 1.7. We, however, also conclude based
on the court's findings that the interests of the lawyer and one
of the LLCs were sufficiently aligned to warrant rescission of
the ngreement based on a violation of RPC 1.8 (prohibiting
lawyers from entering into business agreements with their
‘clients), Wo therefore affirm the superior court's judgment
ordering rescigsion,

FACTS

Background

12 Leslie Powess and Keith Therrien practiced law as Powers
& Therrien, P.S, in **430 Yakima, Washington. Together
they formed LXK Opexating, LLC (LX) in December 2003.
LKO managed irrevocable trusts for the benefit of Mr.
Povwers' and Mr. Therrien's adult children, Bach of the five
aduit children of Mr, Powers and Mr. Therrien is the sole
trustee and the heneficiary of a separate trust. Each trust is
the solo shurcholder of n corporation and the five corporationy
are the sole members of LKO, Powers & Thertien Enterprises
Inc. manapges LXO. Mr. Powers and Mr. Therrien are the
offfcers of that management corporation.

9 3 Brian Fair was @ client of Powers & Therrien, P.S, in
2004, That same year, Mr, Fair end hig wife formed The
Colleotion Group LLC (TCQ) to engage in the business
of debt collection. Powers & Thettien, P.8. had no role
in the formation of TCG. TCQ is managed by Mr. Fair.
Mi. Fair asked Mr. Powers whether he or Mr. Thertien
would be interested in his new business venture, Mr. Fair
proposed an equal investment of funds snd ownership. Mr.
Fair propoged that he would contribute administretive and
management services and that Mr, Powers and Mr. Thertien
would contribute legal services, M. Fair outlined his joint
venture proposal in an October 2004 e-msil regarding the
purchase of debt from Unifund, s debt vendor:

Les, Keith,

*865 Attached s a sample purchase agreement from
Unifund, the company selling the debt, and the attachment
for when they sell FUSA debt (aka First USA). I have not
had a chance to review it, but I will do so tonight.

Regarding an npreement, between myself and you two, this
is how I would like to see it:

-~ A. We will split the purchase price and other out of
pocket costs, including legal services that your firm
cannot provide,

B. You will contribute legal services you can provide
(review the purchese agreement contract, legal doc for
this JV [joint venture] (if needed), demand lenter, agk
smart questions, kick the tires, etc.)

C. My contribution will include no cherge for finding
this debt, negotiations with debtor and debt seller
{unless you prefer to do this), and keeping you
informed.

Clerk's Paperg (CP) at 216.

1 4 Mr, Powers later reviewed the attached Unifund purchage
sgreement and returned it to Mr. Fair macked up with
extensive suggested changes. Mr. Powers did not respond to
Mr. Fair's inguiry ebout an agreement. Mr. Fair continued
to negotiate with Unifind; TCG wes eventually named as
the prospective purchaser of the debt. Mr. Fuir sent an e-
mafl to Mx. Powers in January 2005 asking whether he was
still interested in the deal with Unifund, Mr. Powers did not
respond. Mr, Fait then caused TCG to invest in the Unifind
debt portfolio with $7,969.23 of its own money. Mr. Fair
began work to collect the debt that TCG had purchaged,

€ 5 Mr. Fair exchanged e-mails with Powers & Therricn, P.S,
thet disonssed the legel sexvices required to collect the debt.
The law firm drafted legal documents for TCG end TCG made
progress collecting the accounts in the Unifund portfolio. In
early February 2005, Mr. Powers apparently indicated in a
telephone conversation with Mr, Fair that LKO, the company
owned by the adult children, wag intsrested *866 in making
the proposed investment, M. Fair sent a fax to M. Powers’
legrl assistant asking her to artange for a check for $3,984.61
{one-half the cost of the Unifund portfolio) made out to “The
Collection Group, LLC.” CP ut 1153, Mr. Fair again sent the
fex to the firm's bookkeeper several deys later after he did not
receive the funds.

§ 6 TCG received a check in the amount requested on
February 21, 2005, The check was signed by Michelle Briggs,
whom Mr. Fair knew to be an employee of Powers &
Thettien, P,S, The check wasa “counter check” with the ngme
“ILK Operating LLC" handwritten in the upper lefi-hand

WentiawNes? © 2013 Thomson Reuters, No claim to original U.S. Government Works. 3
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comer. CP at 197, 441, Mr. Feir did not know the identity
of LKO but agsumed it was en account owned by Les and
Keith (LK) of Powers & Therrien, P.S. Mr. Fair faxed an
accounting to Powers & Therrien, P.S. that stated: “Les, this
gives you puys 1/2 ownemship **451 in the company, You
can formalize however you wish” CP at 311, Neither Mr,
Powers nor Mr, Therrien formatized any agreement.

9% 7 Mr. Fair continued to expand the business and when
an opportunity to purchase additionzl debt portfolios arose,
he contacted Powers and Therrien, P.8. for additional funds,
They responded and sent three additional checks: one on
March 3, 2005, for $13,015.39; one on December 23, 2005,
for $10,000; and one on Septeraber 11, 2006, for $25,000.
Each check was a *ILK Operating LLC” counter check. Mr,
Powers and Mr. Therrien still had not proposed any formal
agreement to gpoll out the relationship among the parties.

9 8 Mr. Fair asked Mr. Powers to draft an operating
agreement for a new entity, OFM I, LLC (OPM), in ¢utly
2007. OPM was u limited liability company formed by
TCG snd Mr. Fair to collect delinguent debt in statay
other than Washington, TCG was 2 member of OFM, and
TCG and Mr. Fair wete its managers, The OPM nperating
sgreement drafted by M. Powers included a waiver of “legal
conflict”: “Members of Counsel's family have an interest in
the Mannger and through it the Company [OPM].” CP at
1478-79. Mz, Fair signed the OPM pperating agreement
personally and as TCG's manager,

*867 4 9 M. Fair again requested that Mr. Powers and Mr,
Themien formalize their ownerghip interest in TCG it Aprit
2007. This time M. Fair proposed thet Mr. Powers and Mr.
Therrien would own a 38 percent interest, that Mr, Fair's
mother would own & 7 percent interest, and that he and his
wife would own » 55 percent interest. The percentages were
baged on both the fiancial and service related contributions
of the parties, Mr. Fair estimsated that the value of TCG had
grown to approximately $1.5 million. Mz, Powere and Mr.
Therrien rejected the proposal and insisted that they were
entifled to & 50 percent ownership interest in TCG.

Procedural History

4 10 Mr. Powers and Mr. Therrien caused LKO to sus TCG
and Mz, Fair for a judicial decleration of the ownership rights
of the parties, for breach of fiduciary duty, and for breach
of contragt, The Faire responded by suing Mr. Fowers and
Mr. Therrien personally for Iegal malpractice and breach
of the Consumer Protectian Act, chapter 19.86 RCW. Both

matters were consolidated. TCG snd the Fairs moved for
partial summary judgment against LKO on the ground that
RPC 1.8 prohibits business dealings between an attomey &nd
his client unless the client gives informed consent, LKO also
moved for swnmary judgment ageainst the Fairs on the ground
that Mr. Fair was not 4 client of Powers & Therrien, P.S. at
the time of the disputed transaction, and neither Mr, Powers,
Mr. Therrien, nor Powers & Therrien, P,S, had any ownershin
or financial interest in LKO.

* 11 The court ruled in 8 memozandum decision that Mr, Fair
personglly was at all times a client of Powers & Therrien, P.5,
The conrt ruled that any attempted purchase of an inteest in
TCG by Mr. Powers and Mr. Therrien personally or through
Powers & Therrien, P.5. wonld be against public policy and
void becanse it violated RPC 1.8, The court, however, also
poncluded that 2 question of fact remained about whom M.
Fair actually entered into the apreement with, Powers &
Thextien, P.S. or LKO.

*868 4 12 The court went on to conclude, ma sponte,
that Mr. Powers end Mr, Therrien had n conflict of interest
under RPC 1.7 (coneurrent conflict of interest), This was
because Powers & Thermrien, P.8, tepresented LKQ, and
LKO wag a potential purchaser of en ownership iterest in
T, and neither entity consented to the representation, The
court denfed LKO's motion for symmary judgment, partinlly
grented TC(G's motion for summary judgment, and requested
additiona! briefing on whether rescission was an appropriate
remedy for a violation of RPC 1.7,

4 13 LXO and Mr, Powess and Mr. Therrien sach moved to
reconsider. The court granted LK O's motion in part by ruling
that a question of fact remained as to whether Mr. Therrien
had violated RPC 1.7, but denied the balance of the motions.
Mr. Fair later stipulated at a discovery hearing that #*452
the contract et jasue was not a sale of personal equity, but
was 2 direct trunsaction with TCG, He stipulated that he acted
us an agent for TCG, and nof personally, LKO then again
requested that the court reverse the previous ruling on the
ground that the stipulations effectively meant the contract at
issue was solely betwesn LKO and TCGQ, not with Mr, Fair
petsonally, and therofore there conld not be the basis for a
RPC 1.8 violation by Powers & Thertien, P.S, LKO also again
arpued that o question of fact remained as to whether there
was an attorney-client relationship between TCG and Powers
& Thezrien, P.S. at the time they contracted with LXO. The
cowt rejected those arguments in a second memorandum
decigion:

WestlawMet © 2013 Thomson Reuters. No claim to original U.S. Government Works. 4
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Now, besed upon the parties' stipulation, the fssue has
become whether the violation of RPC 1.7 by Les Powers
voids any agreement between LK Dperating, LLC and
The Collection Group, LLC? Mr. Powers and Mr. Therrien
controlled] the operation of LK Operating, LIC through
their ownership of Powers & Therrien Enterprises, Inc., the
menager of LK Diperafipg, LLC. As an owner of Powers
& Therrien Enterprises, Inc,, Mr, Powers had & fiduciary
duty to LK Operating, LLC at all times material hereto,

*869 The creation of LX Operating, LLC by Les Powers
and Keith Therrien assisted their estate plang, The success
of LK Operating, L1.C, benefitted their children. Les
Powers and Keith Therrien had 2 personal interest in the
success of LK Operating, LLC.

There is clearly 8 question of fact 28 to when Powers &
Therrien, P.S. began to represent The Collection Group,
LLC. However, at the time their alient, the owner of anew
collection business, first approached them about joining
him ag partners in this business, they hed a duty imter alia to
disclose their personsl fnterest (as parents), legal duties (ag
meanager) end professional duties (as attorneys) that they
hed to LX Dperaéing, LLC pursuant to RPC 1.7,

They dlso owsd professional duties to Brian Fair, their
existing client, the individual who represented to them that
he was the sole owner of the collection business. They
owed these professional duties fo Brian Fait regardless
of the fact that he appronched them ag an agent of
The Collection Group, LLC becanse he was still their
client end he owned The Collection Group, LLC, His
ownership interest in The Collection Group, LLC would
be affected by the addition of any investors. Consecuenily,
any represeatation of LK Opersting, LLC by Mr, Powers
would be adverse to the interests of Brian Fair, sven if the
trensaction was going to be between LXK Dpexating, LLC
and The Collection Group, LLC, Mt. Fair's company.

It is not necessery to determine when Mr. Powers began
representing The Collection Group, LLC in order ©
conclude RPC 1.7 was violated by Mr. Powers as &
matter of law, He represented LK Dperating, LLC. He
had @ significant personal and financia] interest in LXK
Operating, LLC as & parent, as an owner of its manager,
Powers & Therrien Enterprises, Inc. and as the attomey for
LXK Operating, LLC, He represented Brian Fair, who hed
rignificant personal interest in any transaction between LK
Operating, LLC and The Collection Group, LLC,

Asaresult, Mr. Powers kad a coneurrent conflict of interest
25 a matter of law. Because he failed to discloge hig
relationships to LK Dperating, LLC to Brian Fair and he
fuiled to obtain written informed consent from Brian Fair
and LK Operating, LLC, he violated RPC 1.7 a5 & maiter
of law.

*870 CP ut 2371-72. The conrt acknowledged the absence
of controlling suthority ih Washington on whether a violation
of RPC 1.7 made the transaction vojdable but cited the New

Mexico case of C.B. & T. Co. v. Hefwer! in support of its
ultimate conclusion that it did, The court algo dismissed the
question of whether Mr, Powers violated REC 1,8 as toot,

4 14 The conrt bifircated the malpragtice action from
the contract action in preperatiocn for trial limited to the
appropriate amount of **453 damsges that should follow
from the rescission, Following trial, the court entered
judgment in favor of LKQ for the principal amount of all sums
which LKO invested with TCG plus interest, $78,431.61. The
court cntered findings of fact and conclusions of law. LKO
appeals and TCG and Mr, Fair crogs-appeal. In June 2011,
the court summarily dismissed Mr, Fair's malpractice action
on the basis that there wete no cognizable damages from Mr,
Powers' violation of RPC 1.7.

DISCUSSION

VIOLATION OF RPC 1.7 AND REMEDY OF
RESCISSION

9 15 LXO contends that the court's conclusion that Mr,
Powers represented either LKO or M, Fair in this investment
apreament is wrong, LKO admits that Mr, Fair personally wes
& client of Powers & Therrien, P.5., but contends that when
M, Fair presented the investrent proposal to Mr, Powers he
was apcting as the managing agent for TCG. LKO contends
that Mr. Fair never acted in his personal capaoity, LKO atgues
that it, not Mir, Powers, invested in TCG. LKO argues that is
precisely why the trisl court could not, and did not, rule that
Mr. Powers violated any RPC (.7 obligation owed to TCG,
only to Mr. Fair, But, again, LKO contends that bacause M.
Fair was not personslly a party to the investment agreement
and also did not ask for personal representation, there can
be no finding *871 that Mr. Pawers violated any RPC 1.7
obligation owed to Mt. Fair.
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9 16 LXO contends that the court's use of RPC 1.7 to
impose civil legal obligations was wrong becuwse the RPCs
are ethical rules, not intended to be used to impose civil
lisbility, LKO argues that RPC 1.7 was the only basis for
approving rescisgion here since the court refused to find fraud
ormisrepresentation, breach of fiduciary duties, or breach of
gontract. LKO contends it is a nonlawyer and therefore owed
no ethical duties and should not have beén subject to this civil
senction based on violstion of s RPC.

94 17 TCG responds that Powers & Therrien, P.8, represented
LKO at the time of the investment proposal and worked on
LKO's behalf to make it & member of TCG. TCG contends
that Powers & Therrien, P.S, also represented M. Fair. TCG
argues that it % itrelevant whether e lawyer's two clients are
both invalved in the same transaction for putposes of a RPC
1.7 violation. RPC 1.7 bars 2 lawyer from representing a
client in a negotintion with someone who is a client of the
Iawyer in an umrelated matter, TCG argues that the investment
opportunity was offered direetly to Mr, Powers and Mr.
Thertien, and that Mr. Fair did not even know who LKO was.
Indeed, Mr. Feirassumed that beceuge the initials were “LK,”
it was Leg's and Keith's company, So, TCG urges that the
court was correct in holding that Powers & Therrien, P.8,
simply ¢could not cthically represent LXO in a negotiation
when Mr, Fuir wag still a client. And TCG says that the court’s
remedy, rescission, is proper, See C.B. & T. Co. v. Hgfner, 98
N.M. 594, 651 P.2d 1029 (1982).

moel
summary judgroent de novo and engage in the same inquiry as
the trial court, Hubbard v. Spokane County, 146 Wash.2d 699,
70607, 30 P.3d 602 (2002) (quoting Eflis v. City of Seattlz,
142 Wash.2d 450, 458, 13 P.3d 1065 (2000)). Summary
judgment i appropriate when the pleadings and affidavits
show there is no getmine issue of materiel fact and the moving
party i3 entifled to judgment as & matter of law. *872
CR 56{c). We consider facts and reasonable inferences in
the light most favorable to the nonmoving patty. Hubbard,
146 Wash.2d &t 707, 50 P.3d 602, And we revisw de novo
whetber an attorney's conduct violates the Washington Rules
of Professional Conduct, See Gustafion v. Ciy of Seatile, 87
Wash.App. 298, 302, 941 P.2d 701 (1997).

CONFLICT OF INTEREST (RPC 1.7)

4 19 A lawyer chall not represent a client if the representation
of that ¢lient mey be directly adverse to another client or
materiaily limited by the lawyer's responsibilities to another
client, third person, or by the lawyer's own interests unless the

[3] 918 We review = irial court's order granting

lawyer reasonably belioves that the representation will niot be
adversely affected, and the client consents in "*454 writing
afler consuttation and a full disclosute of meterial facts, RPC
1.7(a), (b). Direct conflicts can even arise in transactional
matters Involving the represcatation of multiple clients in
unrelated metters. RPC 1.7 emt, 7 (“For example, if 2 lawyer
is asked to represent the seller of a business in negotiations
with a buyer represented by the lawyer, not in the same
transaction but in another, unrelated meatter, the lawyer could
notundettake the representation without the informed consent
of eaph client.”).

§ 20 LKO does not dispute that Mr., Powers represented
Mr. Fair prior to the formation of TCG in an unrelated
matter. And this record supports that this attomey-client
relationship hed not ended at the time of the agreement that
is the center of the dispute. LKO also does not dispute that
Mr. Powers represented LXO, his children's company. Mr.
Powers managed LKO through a separate corporation, Mr,
Fair solicited investments from Mr, Powers and Mr. Therrien,
not LXO. The initial propossl is set out in an e-mail with an
attached sample purchase agresment from a debt vendor, Ma,
Powety marked up that sample nagreement with suggestions
and returmned it to Mr. Fair. Mr, Powers performed those
legal services for Mr. Fair, not LKO. Mr. *873 Powers luter
created legal documents for Mt, Fair and his new company,
TCG. We are led then to conclude, as the trial judge did,
that Mr, Powers simultaneousty represented both Mr. Fair and
LKO.

[4] 921 LKO contends, nonetheless, that such simultaneous
representation still dogs not give rise to & RPC 1,7 violation
besause the representations oceurred in unrelated matters and
not the transaction at lssue. We disagres, Thete is a conflict
of interest even when & lawyer represents « client in another
unrelated matter and then represents a second client in a

_ business transaction with the owrrent client. RPC 1.7 emt, 7.

And that is what we have here.

4 22 Mr. Powers represented both Mr. Fair and LKO in
separate unrelated matters end then representsd LKO in the
husiness transaction with Mr, Fair by relaying the investment
proposal end forwerding the funds, Mr. Powers had a duty
to disclose his personal intereet in LKO, hig legal duties ag
meneger of LXO, and his professivnal duties ag an attorney
for LK. The representation of Mr. Fair was directly adverse
to the representation of LKO in the trensaction and there is no
ovidence that either client gave informed consent in writing.
M, Powers violated RPC 1.7.
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RPC AS BASIS FOR RESCISSION

1 23 LKO next contends that, even if Mr, Powers violated
RPC 1.7, LKO's sgreement with TCG ghould not be subject
to rescission.

5] [6] %24 The Supreme Courtadopted the RPCs pursuant

to its power to repulate the practice of law in Washington,
Hizey v. Carpenter, 119 Wash.2d 251, 261, 830 P.2d 646
(1992). The RPCg are not iutended to serve as a basis for
civil ligbility, nor do they establish the appropriate standard
of care in a civil action, Id. at 259-61, 830 P.2d 646. The
RPC)y pimply establish the “ ‘minimum level of conduct below
which no lawyer can fall without being subject to disciplinaxy
action,” * Id. ut 261, 830 P.2d 646 (quoting former RPC
Preliminary Statement (1985)). But agreements that violate
RPCs or, at least, *B74 RPC 1.8, heve been held to be
contrary to public policy and the courts of this state have
refused to enforce agreements based on & violstion of RPC
1.8. In re Corp. Dissolution of Ocean Shores Park, Inc.,
132 Wash.App. 903, 910, 134 P.3d 1188 (2006); Danzig .
Danzig, 79 Wash App. 612, 616-17, 904 P.2d 312 (1995);
Marshall v. Higginson, 62 Wash.App. 212,217-18, 813 P.2d
1275 (1991), Here LK©O sucd for a jndicial declaration of its
understanding of the agreement with Mr. Fair and TCG.

9 25 In Hizey, clients sued their attomey and alleged legal
malpractice based on the lawyer's conflict of intercat. Hizey,
119 Wash.2d at 256-57, 830 P,2d 646, The triel judge refused
to lot an expéet tegtify on rules of professional conduct and
refused to imstruct the jury on those rules. Jd at 25758,
830 P.2d 646. The Supreme Court affirmed. The court held
that & violation of ethics rules must be pursued through &
disclplinary proceeding. Jd. at 259, 830 P.2d 646, And the
court held that such viclutions may not serve **455 ps the
besis for a private cause of action. Id. at 259, 261, 830 P.2d
646. The court reasoneqd that a claim for Jegal malpractice
focuses on the dufy of cers owed tp the client, which is
established by the relationship and not by the RPCs. Xd. at
260-62, 830 P.2d 646.

9§ 26 The Hizey decision, however, addressed application of
the RPCs only in the Jegal malpractice setting. The court
did ot answer whether the court would also separate the
ethics and potential civil lability in other suits, snch as fee
disgorgement, breach of contract, or disqualification motions.
Indeed, the court noted that other courts had “relied on the
CPR [Code of Professional Responsibility] and RPC for
reagong other than to find malpractice liability and our holding

today does niot alter or affect such use.” Hizey, 119 Wagh.2d
at 264, 830 P.2d 646 (citing Singlefan v. Frost, 108 Wash,2d
723, 742 P.2d 1224 (1987) (relying on disciplinary rule to
determine reasonableness of attorney fees); Eriks v, Denver,
118 Wash.2d 451, 824 P.2d 1207 (1992) ¢holding violation,
of CPR is & question of law, not fact); Walsh v. Brousseqy,
62 Wash.App. 739, B15 P.2d 828 (1991) (holding contract
for sale of lnw *B75 prastice, which included duty on part
of gelling attomey to refer clients a5 consideration for the
sale, violated RPC)), At least one logal scholar has suggested
that the court did not need to be so cantions, as many of the
other cases are distingnishable. Stephen E. Kalish, How fo
Encourage Lawyers To Be Ethical: Do Not Use the Ethics
Codes as a Basis for Regular Law Decivions, 13 GEO, J.
LEGAL ETHICS 649, 672 (2000) (“None of the cases that
[the court] cites suggests that & fudgs in his instructions or an
expert in his opinion may explicitly refer to ethics law.”).

94 27 The courts of this state have applied KPC 1.8 (restricting
business transactions with & client) to refuse to enforce fee
agreements with attorneys as being against public policy. Sze
Valley/50th Ave., LLC v. Stewart, 159 Wash 2d 736, 743, 153
P.3d 186 (2007); Ocean Shores Park, 132 Wash.App. 903,
134 P.34d 1188; Holmes v. Loveless, 122 Wash.App. 470, 475,
94 P.3d 338 (2004); Catton v. Kronenberg, 111 Wash.App.
258, 27071, 44 1.3 878 (2002), The application of the RFC
and regult in these cases was not however categorical. The
lewyer could show that the contract was fair and reasonable,
free from undue influence, and made after a fair and full
disclosure of the facts before the court would hold any
agroement void or voidable, Valley/50th Ave,, 159 Wash.2d
at 743-44, 153 P.3d 186,

¥ 28 The issue in Valley/50th Avenue was the enforceability
of a promirsory note and foe agreement a client executed in
favor of a law firm to secure 1 fes and cost bill owed by
another olient. 159 Wash.2d st 74041, 153 P.3d 186, The
court concluded that “the note and deed of trugt was more
like 8 business transaction than o fee agreement, [go] the issue
then is whether [the law firm] satisfied the minimmm notice,
disclosure, end reasonable apportunity to seek the advice of
independent counsel,” Zd et 745, 153 P.3d 186. The conrt
nltimately concluded that there were material issues of fact
a8 t0 whether the law firm discharged its duty under RPC 1.8
and remanded for farther proceedings. Vallay/50th Ave., 159
Wash.2d at 747, 153 P.3d 186,

9 29 Heze, the conrt concluded thet Mr. Powers had violated
RPC 1.7 end baged on the New Mexico cagss, *876 C.B. &
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7. Co,, it held that the agreement between LKO and TCG was
voidsble,

{71 930 We conclude, however, that RPC 1.7 cannot provide
the basis for rescission. RPC 1.8, which has provided the lepal
basis for reseission, is different in its wording end its effect
from RPC 1,7. A lawyer violetes RPC 1.8 when the lawyer
entets into a business transaction with his or her client without
the minimum notice, disclosure, and without giving the client
the opportunity to seck the advive of independent counsel,
We will then generally refuge efforts bry the lawyer to enforce
those agreements, Valley/50th Ave., 159 Wash,2d at 743, 153
P.3d 186; Ocean Shores Park, 132 Wash.App, at 91213, 134
P.3d 1188,

9 31 What we have with RPC 1,7 is a rule to regulate
the ettorney-client relationship and ensure thet an attomey's
representation iz not materially limited by conflicting
interests, Jn re Disciplinary Proceeding Against Marshall,
160 Wash.2d 317, 336, 157 P.3d 859 (2007) (“The rule
assumes that rauftipls representastion **456 will necessarily
requite consultation and consent in writing, reasonably so
since the rule imposes these requiremnents anytime there is a
potential conflict,™). The differences are important,

9 32 The problem with applying RPC 1.7 here is that the
remedy, resciggion, could easily fall on an innocent client,
Angd it is not the client who should pey for the sins of its
Igwyer. Bven if the lawyer breached his or her fiduciary
duties, it is the Iawyer who should suffer the consequences
not the client, It is srot the cliené(x) whe did anything wrong;
it is the lawyer by representing clients on both sides. The
appropriste remedy is to file 8 disciplinary action with the
‘Washington State Bar Association.

9 33 In sum, we agree Mr. Powers violated RPC 1.7. But
that violation cennot be prounds to reseind any investment
agreement between LKO and TCG.

*877 CROSE-APPEAL

4 34 TCG cross-appeals and urges that we affirm the court's
decislon to rescind the contract based on & violation of
RPC 1.8 since we may affirm on ahy ground argued at the
trinl court. TCG ergues essentially that there was sufficient
ovidence of'a de facto contract between Mr. Powers and TCG
and Mx. Fair, a contract sufficient to invoke the strictures of
RPC 1.8. Mr, Powers aggin responds that the agreement was

between LKO and TCG, not LKO and Mr. Powers and 5o
he did not enter into this busingss relationship with e client.
LKO responds that it accepted the investment offer and it
provided the investment funds, Mr, Powers also urges that the
court's conclusions show that there was not the commonality
of interest between Powets 8 Thexrien, P.S. and LKO that
TCG and Mr. Fair snggest. CP at 2307 (Conclusion of Law
F) (“LEKO is not the ‘alter cgo* of Powers or Therrien, nor is
there & basis to pierce the corporate veil of LKO's independent
existence.”).

BUSINESS TRANSACTION WITH CLIENT (RPC 1.8)
1 35 TCG became u olient of Powers & Therrien, P8, in
February 2005, when the finn drafted legal pleadings for
TCG to use to collect debt, Accordingly, TCG argues that
the resulting sgreement between Mr. Powers and TCG is
voidable as a violation of public policy pursuant to RPC 1.8.

[8] [91 [10] 9Y36RPC 1.8 sets out rigorous requirements a

lawyer must ipet befote he enters into a business transection
with a cutrent client or knowingly acquites an ownership, or
possessory, kecurity, or other pecuniary interest adverse to a
client, RPC 1.8. % ‘[Aln attorney-olient trensaction is prima
facie fraudulent.’ * Valley/50th Ave, 159 Wesh.2d at 745,
153 P.3d 186 (quoting In re Disciplinary Proceedings Against
Johnson, 118 Wesh.2d 693, 704, 826 P.24 186 (1992)). The
burden is on the lawyer who has entered into a business
trangaction with 4 client or acquires an interest adverse to
a client to show that there *878 was no undue inflaence.
The lawyer must show that he or she gave the client the
same information o advice as a disinterested lawyer would
have given. And the lawyer must show that olient would have
received no greater benefit had he or she dealt with a strenger,
In re Disciplinary Proceeding Against Haley, 157 Wagh.2d
398, 406, 138 P.3d 1044 (2006) (quoting 1 re Disciplinary
Proceeding Against MeMullen, 127 Wesh.2d 150, 164, 896
P.2d 1281 (1995)).

937 Itis undisputed that Powers & Therrien, P.S, represented
Mr. Fair, the manager of TCG, in 2004 on & separate
matter. After Mr, Fair formed TCG in 2004, Powems &
Therrien, P.S, drafted legal dooumments for TOG o facilitate
collecting the debt TCG had putchesed. The documents
included promissory notes, mutual releases, and a smumons
and complaint, Powers & Therrien, P.S, then representsd
TCG and petformed legal services on TOG' behalf,

4 38 The matter proceeded 1o a bench triel after the court
ordered rescission of the contract and the comrt entered
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findings and conclusions following thai bench trial that are
helpful here.

FINDINGS OF FACT

13, On or about October 27, 2004, an email was sent from
Brian Fair to the Powers & Therrien, P.8. emsil account
*+457 nddressed to “Les, Keith” setting forth Brian Fair's
proposal.

19. The proposed terms were accepted by Les Powers
when the money was sent to TCG.

sarn

530. Professional legal services sought by TCG ax part of
the Proposal were provided by Powers & Therrien, P.S,

vy

41. Powers caused the issoance of the LKO check to
TCG in February 2005.
*R79 CONCLUSIONS OF LAW

F, 1LXO is not the “alter ego” of Powem or Therrien,
nor is there & basis to pierce the corporate veil of LKO's

* independent existence,

EE

H, Les Powers was both a principal in the law firm
of Powers & Therrien, P.S., and an officer of LKO%W
manager, PTE.

J. The terms of the Proposal by Fair as agent for TCG
were accepied by Les Powers.

K. Uliimately, Les Powers, pursusnt to hig agreement
with Brian Fuir, &s agent for TCG, choge to enter into the
Investment Agreement with TCG.

L. Les Powers made sure at all times that performance
of the terms of the Proposal, including investing $52,000
from LKO to TCG, and Powers & Therrien, P.S,
providing legal services to TCG was accomplished. The

court makes 1o ryling regarding whether LKO was
involved in the ynauthorized practice of law.

M. Les Powers gocepted the business offer by having
LXO provide the sum of $17,000 to TCG, which
occurred beginning February 21, 2005,

CP at 2303-08.

9 39 Mr. Fair end TCG were olients of Powers & Therrien,
P.S.; the atiormeys provided legal services for them. And, the
October 2004 e-mail from Mz, Fair was an offer to Mr. Powers
and My, Therrien to invest in TCG and provide legal setvices
as part of the deal. Mr, Powers and Mr, Thettien were the
only persons who could aceept the specific investment offer
from Mr. Fair because the offer was a bilateral offer to them,
Dorseyv. Strand, 21 Wesh.2d 217, 224, 150 P.2d 702 (1544)
(“[W]hen an offer is made, it can be accepted only by the
offeree,”). The trial court concluded that LKO is not the “alter
ego” of Mr. Powers or Mr. Therrien. But Mr. Powers is both
a principal in the law firm of Powers & Therrien, P.S., and
8 confrolling officer of LKO's manager, *880 Fowers &
Therrien Enterprises, Inc. There is no finding that Mr. Powers
acted in eny other cgpucity that a lawyer when he accepted
the deal and forwarded the funds, In fact, TCG contends that
the court specifically stnck such agency language from the
findings because it was unsupported, Br. of Resp'ts to By, of
Intervenots at 8-9,

40 Mr. Powers and Mr. Therrien organized LXO &8 part of
their estate plamning for their adult children, It is controlled by
five corporsie members headed by the spouses of Mr, Powers
and Mr, Therrien and the sharcholders of those corporate
membiers are trusts for thelr children. Mx. Powers then had &
significant personal and financial interest in LXC as & parent,
s an owner/officer of ite manager, and as its attorney. The
court concludad that he slone choge to enter into the business
deal with Mr. Fuir. CP at 2308 (Conclusions of Law J, K, L)
Those conclusions are supported by the fact that Mr, Powers
personally received the offer and he forwarded the funds from
his law office. M, Powers mizy not have been the “alter ego”
of LKO but thet is not dispositive, He accepted the offer to
invest in TC( in his capacity as an attornay and then caused
LKO to contribute the finds, He had s substantial interest in
the success of LKO—it was his family,

9 41 Mr. Powers and Mr. Therricn contend that e business
transaction between & lawyer and & client must confir some
benefit to the ettomey or client. See Vallew/50ch Ave,, 159
‘Wash.2d at 747, 153 P.3d 186; In re Disciplinary Proceeding
Against Miller, 149 Wash.2d 262, 66 P.3d 1069 (2003); In
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re Disciplinary Proceeding Against Holeomb, 162 Wash.2d
563,173 P.3d 898 (2007); **458 Holnes, 122 Wash.App. at
475, 94 P,3d 338. Neither the cases eited nor RPC 1.8 seems
to require that an actual benefit he conferred. In Holmes, an
attotey's ownership stake in a client's joint venture actually
declined and the court still found that the accompanying fee
agreement fell within the scope of the business transaction
rule. 122 Wesh.App. 8t475, 94 P.3d 338, Regardless, there i
evidence in this record that Mr, Powers stood 1o benefit from
LKO's success In iany ways, Again, it was his family.

[11] *881 942 We are Jed to conclude that Mr, Powers
entered into a business transaction with & client (TCG) in
violetion of RPC 1.8, See Vallay/50th Ave,, 159 Wash.2d st
745, 153 P.3d 186 (quoting Johmson, 118 Wash.2d at 704,
826 P.2d 186) (“ ‘[Aln attorney-client transaction is prime
facie frandulent.’ ™), The fuct that the trial court rled LKO
was entitled to the return of the $52,000 investment does not

Fooinotes
1 98 N.M. 594, 651 P.2d 1029 (1982).

neocessarily mean it was the contracting perty, Mr. Powers
entered into the transaction and then used funds from his
children's compaay, & company he also controlled. We then
conclude that KPC 1.8 provides an alternative basis to rescind
the agreement because it wes againgt public policy. Ocean
Shores Park, 132 Wesh.App. at 912-13, 134 P.3d 1188
(business deal betwsen atiorney and client void as against
public policy).

% 43 We affirm the superior court’s judgment ordering
recession.

'WE CONCUR: KULIK, J., and SIDDOWAY, A.C.J.
Paralle] Citations

279 P.3d 448

End of Documaent
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SUPERIOR COURT OF WASHINGTON
IN AND FOR CHELAN COUNTY

LK OPERATING, LLC, a Washington
Limited Liablity Company,

Plaintiff,
vs#

THE COLLECTION GROUP, LLC, a
Washington Limited Liability Company,
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THIS MATTER came on for a bench trial on August 16-18, 2010, In this
consolidated proceeding, Cause No. 07-2-00852-9, which wes bifurcated for trial
purposés only. The case first tried by the court was the proceeding LX Opersting,
LLC, & Washington limitsd llability company va. The Collection- Group, LLC, a
Washington limited lability company. The court previously dismissed individual
defendants Brian and Shirlay Fair from this first case by order filed In November 2008
and by reconsideration order filed February 1, 2010, The plaintiff, LK Operating, LLC
(LKO), appeared by and through its attorney of record, James A. Perkins of Larson
Berg & Perkins PLLC, the defendant The Collection Group (TCG) appeared by and
through Its attorney of record, Ronald J. Trompeter of Hackstt, Beecher & Hart. Brian
and Shirley Fair, appearad by and through their attomey of record Stewart Smith of
Lacy Kane P.8., for pretrial motions.

EVIDENCE CONSIDERED
The following witnesses were called and testified at frial:
¢ Brian Falr: one of TCG's owners and lts managen,
+ Kenneth Melssner: LKO's accountant;
« Eva Relder: A Sands Leasing, Inc. (Sands) employee; Sands provides
bookkeeping services to LKO using Ms, Reider.
« Diane Sires - Legal Assistant/Secretary for Powers & Therrien, P.S.;
« Cralg Homchick: LKO's accountant/expert witness.

LKO's exhibits in Plaintiffs Notebook 1, Nos. 1-8, 8, 45-48, 45 in part
{paragraph 10 only), 50, and 52-56 were admitted and considered by the court.

TCG's natebook exhibits numbared 10-25, 27, 28, 44, 63, 64, and 66-68 were
admittodt and considerad by the court.

After carefully considering the testimony of the withesses, the exhibits and the
arguments of counsel, the court makes the following:

FINDINGS OF FACT
THE PARTIES |

1. TCG is a Washington limited liability company (L1.C) with iis. principal

place of business in Wenatchee,

LARSON BERG & PERKINS PLLC
FINDINGS OF FACT AND 105 Nozth 3rd Street
CONCLUSIONS OF LAW -2 P.O. Box 580
Yakima, Wa "~

{505) 457-
(509) 45710
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2.  TCG was formed by Brian and Shitley Falr in May 2004, It was formed to
engage In the business-of debt collection.

3.  Brian and Shirley Fair were TCG's original members. Brian Fair also |

served as TCG's manager.

4,  In addiion to being identified as the two members on TCG's formation
documants, TCG's 2004 tex retum identfies the business as a 2-member LLC, with
Brian Falr a 50 percant owner and Shirley Falr a 50 percent owner.

5.  Bran Falr was a certified public accountant (CPA). He practiced as a

| CPA through an entity, Fair & Assotiates, P.S,, from late-1985 through 2007. Brian
| Fair's wife Shidey Is also a CPA and also practiced through Falr & Assoclates, P.S.
8.  Plaintiff LKO is a Washington limited liabllity company with its principal

place of business in Yakima.
7.  LKO was formed in December 2003. Each of the five aduit children of
Leslie Powers (Powers) and Keith Themien (Therien) is the sole trustee and the

baneficiary of a separate trust. Each trust was the sole shareholder of a corporation. |

The five corporations were the sole members of LKO

8. - Powers & Therrien Enterprises, inc. (PTE) was the manager of LKO and
pravided LKO the management services the company réquired through lts officers and
employses.

8.  LKO had assets prior to any involvement with TCG.

10. Leslle Powers and Kelth Therien (non-parties to this first-trial) are
icensed Washington atiorneys who are the principals in the law firm Powers &
Therrien, P.S. which Is not a parly to the ittigation. They are also both officers of PTE.
PTE is the manager of LKO under Chapter 25.15, RCW.

LKO" MENTINT

11.  Prior to the fall of 2004, Brian Fair had become acqualnted with Powers
through ehared common-clients, (The Court has previously ruled Brian Fair was a
client of Powers & Therrien, P.8. at all imes material herelo).

LARSON BERG & PERKINS PLLC
FINDINGS OF FACT AND 105 North 3rd Street

CONCLUSIONS OF LAW -3 P.O. Box 550
Yakima, WA 56507

{09) 427
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12. In late-September 2004, Fair communicated to Powers that he ‘had
started a'business to purchase and collect on delinquent debt. Falr was trying to find
interested partners/investors who could provide legal sarvices and cash.

" 13.  On or about October 27, 2004, an emall was sent from Brian Falr to the
Powers & Themien, P.S. email account addressed to "Les, Kelth* setting forth Brian
Fair's proposal. |

14.  Pursuant fo an earlier stipulation In the liigation, Brian Fair was acting
||=clely as an agent of TCG in sending this October 27, 2004 emall proposal relating to
pme Investment opportunity. by Xl

15. The Investment proposal (“Proposal’) required fthat the investor
contribute one-half of the Investment capital for purchase of gbt
and to contribute at its own expense, and at noﬁ( to the-yants
help prepare any Initlal legal pleadings sed {
that debt. kA prégis Lol A4 nts. frrlle DT,

18. The Proposal also required Fair to contribute one-half of :
capital for purchase of debt and other expenses, and Fair would contribute at no
charge, his services infinding debt and negotiating with debtors-and debt sellers.

17. The Proposal provided that such an investor would be a 50 percent
(50% owneg of trerventure, M

18. Provided TCG recelved the cash and free legal services as requested,
Fair both personally and as manager of TCG, did not care who Les Powers chose fo
make the invesiment in TCG.

19. The proposed ferms were accepted by Les Powers when the money was
sent to TCG.

20. On February 1, 2005, The Collection Group, LLC made its second .
purchase of defaulted .accounts from the company Unlfund for $7,969.23. (Ex. 17, #2
to p. 1 of PSA)(Brian Falr testimony, p. 287).

21.  OnFebruary 8, 2005, Brian Fair asked that the sum of $3,984,61 be sent

re—

8, eg services o

o TCG. (Ex. 1)
LAXSON BERG & PERKINS FLLC
FINDINGS OF FACT AND 105 North Srd Street .
CONCLUSIONS OF LAW -4 P.O. Bax 550
Yakinu, Wi e
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22,  Falr later revisad that fax on February 18, 2007, sending It to Eva Reider,
a bookkeeper for LKO, (Ex. 27),

23. On February 23, 2005, a second request was made by Fair for an
additional $17,000, less any monies previously sent.. The request confirmed that with
payment the investor would have half ownership in tha company. (Ex. 28). The name
of the company was TCG according to Fair's solicitation of funds on February 8, 2005
(Plaintiff's Trial Ex 20).

24, TCG recelved an LKO chack signed by Michels Briggs in the amount of
$3,984.61 dated February 21, 2005. The amount represented one-half the purchase
price of the Unifund porticlio purchased on February 1, 2005 by TCG. (Ex. 1).

25, On March 3, 2005, Powers' saecretary sant a check signed by Michele
Briggs in the amount of $13,015.36 to TCG.

28. On December 23, 2005, Brian Fair again asked for another $10,000
contribution for TCG. On that date, Les Powers had a third LKO check in this amount
sent to TCG.

27. Subsequently, In September 2008, a final request for a $25,000
investment was made by Brian Falr, and Les Powers had sent fo TCG, an LKO check

|in this amount.
28.  Checks were drawn on LKQ's account and sent to TCG in the amounts

of $10,000 about December 23, 2005 and $26,000 on September 11, 2006, (Exs. 3
and 4).

20.  Intotal, $52,000 was Invested in TCG.

30. Professional legal services sought by TCG as part of the Proposat were
provided by Powers & Therien, P.S.

31. Brian and Shifey Fair contributed $27,000 to TCG.
TREATMENT OF THE INVESTMENT BY LKQ

32, LKO's intemal bookkeeping showed the monies were paid to TCG, which
was unknown to Brian Fair untl after suit was filed.

83, Diane Sires, Powers' assistant, festified that she communicated fo
Brian Fair that LKO was the Investor in TCG. Falr denled this in his testimony, Fair

LARSON BERG & PERKINS FLLC
FINDINGS OF FACT AND 105 North 8d Bireet
CONCLUSIONS OF LAW -5 Y PO. nv:;x 550

{509) &5
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did make It clear that he was not concemed about who Les Powers chose fo provide
the money and services, as long as the deslred funds and .lagal services were belng
supplied.
E IR AND T

34, Because Fair did not care who the Investor was, he was leaving it up to
Les Powers to determine who would be the investor. 5

35.  Fair never requested that Powers draft an operating agreement for TCG.

36. Brian Falr prapared TCG's tax retums for 2004, 2005, 2006, and 2007.

37. As a cerified public accountant, Brian Fair estimates that he has
prepared betwean 1,000 to 2,000 tax retums for individuals, partnerships, corporations |
and limited liablity companies during his career as a CPA.

38. On TCG's 2005 through 2007 tex retums, Brian and Shirley Fair
continued to be listed as the only investors/members of TCG.

39. Desplte knowing that a third party had made an investment in TCG, Falr |
and TCG did not issus a K-1 in 2005, 2008, nor 2007, to elther LKO, Powers, Therrien,
or Powers & Thermien, P.S. Instead, all cepital .invested In TCG was identified or

's as n a aly 4% -
i Rl e A S M R e e W T A

Brian Fair for TCG identified at various imes those monies provided by LKO's checks gw-'-M“’V
to be "capital contributions™ or equity in TCG. é
HER F; RELATED TO THE L S TINT

41.  Powers caused the issuances of the LKO check to TCG In February 2005,

42, Powers had no role In the formation of TCG, as TCG was formed more
than four months before Falr made his first approach regarding the investment
opportunity.

43. -In eary 2007, Brian Fair requested that Powers draft an operating
agreement for OPM ), LLC (OPM). OPM was an entity formed for purposes of

collecting delinguent d Pwsta other than \q?n ington. TCG was both & member
of OPM and & iager | /41 Ktbr et

LARSON BERG & PERXINS PLLC
FINDINGS OF FACT AND 105 North 2ed Street
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44. Powers drafted an OPM Operating Agreement. That agreement Includes
a "conflict of Interest” provision that states, in part:

Counsel who has preparad this Agreement and formed the Company
has represented the Manager and certain of the Members and
continues to do so. Members of Counsel's family have an Interast in

the Manager ang throughJt the C ny.
Sl ) A e el
45.  Brian Fair’as TCG's manager, signed the OPM Operating Agreement,
IR" POSAL TO IFY. AGREEME

46. There were naver any. direct written communications from LKO o TCG, |

or from TCG to LKO.
47.  On April 21, 2007, Fair sent a letter to Powers and Therrien proposing 1o
formalize the ownership agreement. Fair's proposal reduced the ownership of the

entity chosen by Les Powers from the 50% confimmed by Fair's emall of February 23,

2005 (Plaintiffs Trial Ex. 39).
48. Powers and Therrien objected to this proposed agreament modification.
49.  LKO subsequently filed this iawsuit to establish a 50% ownership interest
in TCG a matier of law.

INTEREST RATES

50. TCG was paying interest on a bank line of credit, which It was |

subsequently able to arrange, at the prime rate of Interest plus 3. percent.

51. Applying a prime rate plus 3 percent formula, through August 15, 2010,
interest in ‘the sum of $23,164.63 was calculated to be owed on LKO's $52,000
investment.

52. The trial testimony on the issue of Interest was not disputed or rebutted

i by TCG,
FINDINGS OF FACT § J T

53. The court finds that a final judgment on the claims between LKO and
TCG should issus, becausa there Is no further relationship between the claims
adjudicated by trial and those unadjudicated claims remaining to be fried between the
other parties to this consolidated proceeding. Also the issues, if any, an appeal would

LARZON BERG & PERXINS PLLC
FINDINGS OF FACT AND 105 Noxth 3rd Stoeet
CONCLUSIONS OF LAW -7 "P.O, Box 550
Yakima, Vo 08007
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address are not to be determined as part of trying the unadjudicated claims remaining
between other lawsult parties. Finally, it Is unlikely that TCG's appeal rights will be
mooted by any future trial court developments,

CONCLUSIONS OF LA
EVIOUS RUL| ' HEREIN

wm-ﬂmma‘wha.;

2009, the court ruled -as & matter of law that Brian Falr was a cilent of Les Powers.
The court also held as a matter of law that Powers also represented LKO, as counsel,
at the time of the proposed investment discussion. As a consequence of these legal
rulings, the court previously held, as a matter of law, that Les Powers violated RPC 1.7
by not obtaining the informed consent of LKO and Brian Falr to represent each of the
contracting parties with regard to the transaction.

B. The court ruled that rescission of the alleged contract was the

- || appropriate remedy, conskiering Powers’ RPC violation.

C. Rescission was not based on the finding of fraud or misrepresentations
by elther LKO or Powers.
CONCLUSIONS W FOL! A ETR

D.  LKO is a Washington limited fiabllity company. it exists and operates as
an Independent legal entity.

E. LKO was not formed for the purpose of becoming Involved with TCG's
debt collection business,

F.  LKO Is not the "alter ego™ of Powers or Thenrien, nor is there a basls to
pierce the corporate vell of LKO's independent existence.

G, Brian Fair was the authorized agent of The Collection Group dus to his
capacity as Manager of that LLC.

H. Les Powers was both a principal In the law firm of Powers & Therrien,
P.S.. and an officer of LKO's manager, PTE.

LARSON BERC & PERKINS PLLC
FINDINGS OF FACT AND 105 North 8«d Street
CONCLUSIONS OF LAW -8 P.0.Box550
Yakima, W
(509} 45,

(508) €571

A Prior to trial, as set forth In its Memorandum Decision dated March 31, |
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||Fact Nos. 21 and 22 and Ex. 1 and 2), and by having Powers & Thenden, P.8. provide

28883

L. Prior to February 23, 2005, both Brian Fair and The Collection Group
were clients of Les Powers due to the fact that he had been performing legal services
for both prior to that date, (See Ex. 15).

W The terms of the Proposal by Fair as agent for TCG were acceptaed by
Les Powaers. '

K. . Ultimately, Les Powers, pursuant to his agreement with Brian Fair, as
agent for TCG, chose 1o enter Info the Investment Agreemerit with TCG. -

L. ' Les Powers made sure at all imes that performante of the terms of the
Proposal, inciuding investing $52,000 from LKO to TCG, and Powers & Therrien, P:S.
providing legal services to TCG was accomplished. The court makes no ruling
regarding whether LKO was involved in the unatithorized practice of iaw,

. M. Les Powers accepted the business offer by having LKO provide the sum
of $17,000 to TCG, which occurred beginning February 21, 2005, (See Findings g)'f,

the legal services to TCG en-beiviettl0-as requestad in Fairs October 27, 2004
emall, Les Poucrs £ Ko T J*W‘W%rﬂf'bd‘wdi /

N.  The fax sent by Brian Falr on February 23, 2005 (Ex, 28} was an offer to
l[Les Powers and Keith Themen to contibute $17.000 of capital fo TCG for half
ownership in that company. The Court finds that the statement on the bottom of this

however you wish. . . .* provided Les Powers and Keith Themien the option to name
Ithe investor of their choosing. Subsequent to that fax, Powers made sure that TCG
recelved the $17,000. it Is clear that $52,000 in funds came from LKO, and therefore
HTCG must return $52,000 to LKO.

0. ' When a two or more member LLC tax return is filed, K-1 notices are
required to be delivered to each of the tax partners. However, Falr, as- TCG tax retum
preparer did not Issue a K-1 to LKO {or any other parly he may have believed made

fax “Les, this gives you guys % ownership In the company. You can formalize |

S

the investment). Instead, Fair prepared and filed TCG tax retums which inacsurstely
Nrepmsentad that he and his wife Shirley were the only member/investors in TCG and
that all TCG's capital had been contributed soiely by him and his wife.  Any
' ' LARSON BERG & PERKINS PLLC
|| FINDINGS OF FACT AND 105 Nurth 3rd Street
CONCLUSIONS OF LAW -8 P.0. Box 550
Yekima, WA, 92007
(509) 457-1F
{509) 457102
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uncertainty over the identity of the contracting parly was not resolved by Fair Inorder to
prepare accurate tax retums for TCG.

this suit.
Q. Having granted rescission, LKO Is_entitied to a retum of its $52,000
investment, with interest,
R.  The appropriate fate of preJudgment interest is prime rate plus 3 percent.

interast accrued through August 15, 2010 Is $23,164.63. Interest continues to accrue
dally at the rate of 11:25 percent untll entry of jJudgment.

T.  Postjudgment inferest will accrue at the legal rale of 12 percent.

U.  Because all claims between LKO and TCG have been adjudicated by the
trial, the court will enter.a final and appealable judgment for the money Judgment which
the court has ruled should now issus In LKO's favor against TCG.

Consistent with thase findings of fact and conclusions of law, 2 final form of

| judigment shall be entered by the court setting forth the accurate principal and interest

judgment amounts through the date the judgment is entered.

DATED this §/__day of_f& kagﬁgzon.
s d Snell

TED W. SMALL, Judge

Presented by:
LARSON BERG & PERKINS PLLC
Attomeys for LKO ng, LLC

A. Perkins, WSBA #13330

' LARSON BERG & PERKINS FLLC
FINDINGS OF FACT AND 105 North Sxd Street
CONCLUSIONS OF LAW - 10 PO.Box 550

Yukima, WA
{509) 457-

{509) 45730

P, In April 2007, Fair proposed to modify the Initially agreed to. 50/50%
equlty structure of TCG. Powers and Thertien rejected the modification, and LKO filed |

S.  Applying-the prime rate plus 3 percent formula to LKO's Investments the |
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DECLARATION OF SERVICE

On said day below I emailed a courtesy copy and deposited with the U.S.
Postal Service for service a true and accurate copy of the following document:
Supplemental Brief of Intervenors Les Powers and Keith Therrien in Supreme
Court Cause No. 88132-4 to the following:

Catherine Wright Smith James Perkins

Smith Goodfriend PS Larson Berg & Perkins

1619 8" Avenue North | POBox 550

Seattle, WA 98109-3007 Yakima, WA 98907-0550

Steven L. Lacy Ronald J. Trompeter

Lacy Kane, P.S. Law Offices of Hackett, Beecher & Hart
PO Box 7132 1601 5™ Avenue, Suite 2200

East Wenatchee, WA 98802-0132 Seattle, WA 98101-1651

Original sent by ABC Legal Messengers for filing with:
Washington Supreme Court

Clerk’s Office
415 12 Street West
Olympia, WA 98504-0929

I declare under penalty of perjury under the laws of the State of
Washington and the United States that the foregoing is true and correct.

Dated July 31, 2013 & ila, Washington.
= e COHRoglor

Paula Chapler
Talmadge/Fitzpatrick
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SUPREME COURT OF THE STATE OF WASHINGTON

LK OPERATING, LLC

Plaintiff/Petitioner
Vs No. 88132-4
DECLARATION OF
THE COLLECTION GROUP; ET AL. EMAILED DOCUMENT
(DCLR)
Defendant/Respondent

Pursuant to the provisions of GR 17, I declare as follows:

I am the party who received the foregoing facsimile transmission for filing.

My address is: 3400 CAPITOL BLVD S, SUITE 103, TUMWATER, WA 98501
My phone number is (360) 754-6595

The e-mail address where 1 received the document is: oly@abclegal.com.

. T have examined the foregoing document, determined that it consists of 77
pages, including this Declaration page, and that it is complete and legible.

R

I certify under the penalty of perjury under the laws of the State of Washington that the
above is true and correct.

Dated: July 31,2013 , at Olympia, Washington.

Signature:

Print Name: BECKY GOGAN




