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A

Your Petitioner for discrétionary review is David Joel Gower, the

Defendant and Appeliant in this case.

B.  COURTOF APPEALS

The Petitiorter seeks teview of the opinion mtheCOuri‘ of Appeals,

Division, I, 'aausef'ﬁuxﬁb&r‘.?f%?%i@aﬁ »whfeh- wab ﬁied on Nb‘-@ezﬂberﬁ@- i

2012. A copy of the opmmn xs aﬁachﬁd h@rete in the Appendlx No

motion for rﬁcomldemaoﬁ has bean filed in the Court of: Appeais

Whigther the Court of Appeals erred 1 in holdmg that the tual couﬂ’ s

erroneous admilssion of ‘pwpensxty ewdence under ?,?'E?CW 10 53, 090 was

cvidence and based ity concluswns and centhmns of these ﬁndmgs

D, STA’!EMENT OF THE PASE

1. Tacmal History:

In 2007, Dawd Joel Gower 11ved ina house With his wife, Sivilina

Gowe;, and MIS Gower 5 twe‘te-cﬂage daughters, SEH. and 8. H RP

159, This case arose ot two aﬂeged mcxdenis vmh his 17«year~old;

H...

| stepdanghter, 8.

T the first; mcld@nt i lat;@ wmmer, 2()07 whan S E Ii was tWQ

months short of her elghteenfh bn“chday, 8EH.. was told tha‘t as, a



‘punishment for'bad behawo ould either be spatiked, or would have

to aceornpany her step-father on 4 short-haul tucking trip; RP 286, 301,

304,
one day. Aecording to. SE H as soon as the t:mok heater Wazmed up the :

cab, she was told to- take lier pants otf and ait behmd Gawex in the cab.

RP 309. Then, acoording 1o : ..(rower pIOQGSde t@ touc,h her bieast
and vasginas as he. drove, RP 306~'7 356, ~=®bw@uslyé- there were no
 wittiesses. who could: conim ot deny S.EH.s aﬂegatxons, but Gower |

489, And, w‘nen the: trusk Was stopped by a qiate tmoper ont the: way back

S L H. did not ask for help or: seem 0 need. -1.’:- -RJE 492

The sec,ond mmdem allegedly occurred in Eseptember of 2007,

RP 310, Gower. admmed to bemg very angry and ordermg 8 E H o;ut of
his sight” down to the b‘asizm:ent, RP 4:7.5:.. S»;E.Iﬁi..,;testxfied: that- otice
dovmqtmrsg Gower joined her, ordered her fo umdress ‘and spankad her

wrth Y piamc coat hanger RP 310 312,333, 8E. H, also tesuﬁed that

this: was @ typ;calpumslunen in the household f@l" “bad grades or-doing




marks or bruises frot it.. RP 3.8 EH dminet A:seéﬁ-'@owr become
arcused during theplmwhmem | |

SEH’S mster, 15-yee ~old S.H., fGStlh@dthatsbe hadnever been .
;seﬁually,ﬁbused‘by: GOWSl RP269 ?76,278 8.H. saldthatshe had been. '
spanked on oocasion, w:ﬁ;hher pantq down, but that she never considered
s 0 be abuse, auly one of the punishinents far wisbehavior, RE 204,
276. S.H. said the »spggﬁqmg.:a;@;hum 'bu-t": did not .ieay;e. 'marksﬁ RP 278.

S.H. had seen S.B.H. 'r;etum‘m' ihelr room fiom the basement, “slightly

pissed. off and crying,” and assumed this was following punishment. RP -
272

Detc:cuve Yasem Bmoks testxﬁed tha‘t he found M “&&M room” in

the Gowser hiouse. RP 162 )etecuve Bwoks admxtted ‘rhat S B H.had |

clse. R 476 -’_/_"-7j.t ‘He ' said thc»r--mggti he: had;_eyer done was *swat?” SELH
on the butt, RPAT7. |

Gower. testified thatSEH “had accompanied: him. in. the truck

twice in the summer of 2007, that otice it wag by her choice and once was



2. RCW 3;0:;_5;3;;99 Fwdcm&

Prior to-telal, the State sought over defense objection; to introduce

from. 1992-1995. RP 46 Awerdmg to C.M., her father had progressed

from initially informing her about‘ -ma‘l‘e anatomy, 'to.ssh‘ﬂwmg her his own
bociy and malking her tcauch hu:(l as - sha sat on his lap thh het bteasts
exposed. RE49. She-was in thxrd grade. RP 50.. |

In the summer of 1995, -Wh‘en_ C.M. was ten, Gower would wake -
her in the m:id‘dle: of t‘beaniight- make fherftake- off heifz-panﬁes ::bend' over;
and spread her butmcks ashe. loaked ard mastmbated RP: 52 C.M. smd

thm occurred tWo o thiee Limes a week RP 60

CM; alse xcm@nﬁa‘m;ed:wegwmng, :P?I;’n.ography: Vwii‘th ‘Gower-as- he’
mastur.ﬁated, or xsomeﬁmés tfopéh;d her. RP 5253, He aifso ;made:fhér sit
naked by the window. RP 53, |

C.M, also ’(eamfwd to physmai abuse by Gowel saymg that he hit

her oﬁen and she was aﬁ'*md of hlm ‘RE 54 £, M s&ud that Gowcr had.

spanked herto :th{s“pomt af blmfs@g,. RP 52,



sed_ to her teacher, and Go"wer was

In 1995, CM. diso

subsequénﬂ?y” éhargedf md pie‘d gl y‘ -t@ two: counts of -chﬂd malesta’uon in

the ﬁrst degree I\P 50@ ML had mt seen hcr iaﬂlel':._,mce then RP46.

The irial ce‘»m‘t rulad 'that C‘ '{.__5;19 testxmeny was madxmssxble under

ER 404(b), but that this: ewdence Gnly had to be rclated to a sex offense

and admissible undet ER 403 to. be adrmssxbie under RCW 30 58 090, RP
132, 134 285, Cp 30—31

The court also ruled ~'§that‘ even CMs ;*‘sesfﬁ:nony: {regﬁrding the

spanking was adinissible undfsr RCW 10 58 090 because the court found

Gower: admitted that hawasconmt@d of & sex offense for his

499, He admitted he pled

behavior with his davghter, C.M,, i 1995, RE
guilty to making C.M. get up at night, take off her ‘\clm-‘_'}_iés: and bend over
i front ‘of i, and;m:‘aﬁempﬁng to get e to ﬁaﬁfoiﬂﬁ; oral Sé‘x‘. RP 5 OQ.A

taking monthly polygraph fests without si?ﬁaideﬂ‘k RP 495-96. The




supervision ended in the summer.of 2004, and that is when he moved into
Siviling Gower’s hotse. RP'498,

The trial court made extensive findings about C:M.’s testimony in -

the findings of fac"tand conclusions of Taw for the benclitial, CP .]‘.2?1'?'5f |

3.

Dawd Joel Gewer Was charged Wi’(h ore: caunt of rape ef‘ a chﬂd it

589-92.

The court found Gower ﬁ()ﬁ?ti:* g"_u’:ﬂty'of the 11&135’651-03? ‘.éi chﬂd and -aS'sault

and one Gount @It‘ incest in. the fiest degree CP 16~18 The court madz,‘ .
extensive ﬁndmgb relatmg to -CM.? s tcstxmony m the Bench Trlal
Fmdmgb of Fact and Concluswm of Law CP 12~13

He was sentenced to mandatory life sentences for wunts H and IV

RP 593, Supp. LP (Jud'}_;,;;jjeﬁtﬂr and Sentence at p. 6) : He Wa‘s-valso
concorrently scmem,cd to sixty . menths of.coutit III Supp CP (Judgment,_

and Senterice at p: 6).



Gower appealed his 'coﬁvioﬁiaﬁs toDmsmn .Iflf; :G:f ihérf@@rt of
Appeals in bct@‘b-er of 2009. -GdW@if,mﬁgusd,; ‘amb'ng oth,e‘f issues, that
CM’s testimony had been erroneously adnntted undcr RCW 10. 58 090
because: that statute. was unconstlmtmnal Appellant’s lmf at 19 28,

CGower :ﬁzrt%;er amgu@@ srthan: :tms: :;c-‘:m?@f*-requed:-»reve@smf m his case -becsguse

the trial court had specmmﬂy ruled the- cv1den<,e maj f’~js,,sibi1¢fim@¢f ER

1mpermx331bly as propensxty emdeme Appellant s Brief at ‘2’7 While ‘_
Gower's appeatl_ was pending; th.e. :Supmme --Court@accqp'-ted,cons;dﬁraﬁoh
of State v, Gresham, 153 Wn App. 639, 223 P.3d 1194 (2009)m3d§tat§
v. Scherner, 153 Wan. App. 621??5P3d 248 (2009). :GQWer:’js. dppeal
;‘:35 and ‘Sc:ihemer In Ja:auaryoi

was stayed pendmg decisions in ;Ureﬁh iy

n.2d 405, 432,

2012, the Supreme Cmm held in State v, Gres_vamg 173

269 P.3d 207 (2012) that. RCW 10 58.090 s uncm&stlmtmnal because it
violates the separation. mf powers dostrme

The stay on Gower’s appcal WAS 'then hﬁed and the Cwurt of
Appeals filed a published decision n this easeoanevembex 20,2012, In

~ this decision, two membexs of the panel mgned the majonty authored by

with ‘C.M. had bxem;mpmpeﬂy-zad%mrtm;d- maderRCW ,1;0;_5:3;;@9:., .e;._ttmg



OpmmndtélS However, the majority concluded that

the error was h_a_.rmilﬂss-.:‘fbéca;uSe me mal jiicfi:ge‘ did not reference the j

inadmissible e:videmcei i hi ésamnciusmm of Taw. Opmmn a5, Judgc Lisa
Worswick dlssented notmg that: the mal judge had 1y fact made ﬁndmgs
had based his. oonelusmns.- of law on those ﬁxxdmg’s:.‘_ 'mexo:n;:@jxssem). at

 1920. Judge Worswick: nates

ﬁndmgs of fozct o c_,e-
respectively submit that 4k

Opinion (Dissent) at 19-20.
Gower’s petition for review of this degision ﬁmeﬂl-y follesz.

E. ARGUMENT WHY REVIEW. %HOULD BE A(,,Cl* PITED

the-coutt of appeals is in canﬂlct wrth & dcmsmn of i’he Supreme Court (2) A

the decision ef the- court of appeals is m conﬂwt w1ﬂ1 ane‘chcr deusmn of

Constitution of the United States :’andé(zé%;) vmcﬂye:s:an, issue of ~s.1;1b.siantlal

B



publie mterest that should be detemmned by the Supreme Ceurt ag set |

forth in. RAF 13 4(b)

The trial cowt admitted CMs tesmnonyundm RCWIOSSO%

RP 132-36, CP 3031, The tial .aomz;hem that € ~M*-:as.;fe-s~:imﬁy-wauia’be

common sc-heme, of .plan,.-excaepfc1-on;, { 132 35, C‘P 30 31. In its f'mdmgs

for the admxssmn of the ev1dmce, the trinl cuwt concluded that:

lhe ﬁVid&ﬁce @f the defendam
tria‘linv thé present case

' 8 The pmbauve value @f the' .de:“endant’s prmr :
sexual miscoriduct w M. 8

prejudice that may ex:st after the mcr of fac*! haars 1he '
evidence.

defendan "; |



CP30-31%,

In closing, the prosaaumon argued that the prmx eonvmtmns were

PSB: RPS%%?"'Essfemmﬁyw {tth.c:; f@aﬂs ofth‘~ 'ﬁrﬁsequtor ’s .argl:Jment“ ;
was that because Gower had previously been convicted of molesting his
biological daughter, he :mus:f bsguﬂty of the séme lﬁc‘havioﬁ wuh SE.H.
He argued that; P _ _ |

- _ﬂns case s a crcdxbzhty' )
,,1€farcnt stories.

RP 551 (emphasis added)

The trial court ,emeﬁaqaﬁﬁdiﬁgsx of fact :éndi"fmonp}zgsiong. of law at
the conclusion of the bench trial. CP 10-18 (Attachment i:)ji.. Included in
the findings of fact is a‘.~¢ompletéfr§§itatfién’ ofthe festimony of C.M.

regarding .‘hér: histery” with Gower, spankings she allegedly recgi,vedg and
alleged sexual abuse, -CP 1213, Avthe ;;.onqlusior;sbﬁfthé findings of fact
section, the court states that: “}“rom the ':ffbx?eggi;ﬁg }"mdmgs ‘of Fact, the
Court makes the following Conclusmns ofLaw” CP 15. The ;ﬁcialﬁjzudg@

then goes-on to find that §.EH. was credible and that.the spanking she

10+



received way sexually motivated. . CP: 51:6512?8.1. EdSed on ’th“esf;-f:ﬁndi‘fﬂgs" and

Incest in the %econd Degme CP 6h518

Iy State v. Gresham this Comt hcld that RCW 10.58,090 welates
the se‘paratwm of powers daetﬂm, and i 1moonst1tutmna1 1’73 Wni2d at |
432, It is therefore clear m this £ase’ that the mal oouﬂ; 5 admtssmn of
C.M.’s exiensive t@s}timfmy rbgardmg .alleged past s@xualgmis'icorlducv‘r was
erroneously ademitted by Lhe trial ;céurt' under RCW ‘1:,0;'5‘8{.;090:. The only

remaining issue ‘iS ’Wheﬁwi- this ertor :i*equire:s_-xfeversal;

standard: v-'-»[‘Mlxether, ,mthm reasonable probabthmes: ‘had the error not

occurred the outcome of the trial would have be """ matenaﬂy affecmd i

weshar, at 433 (eitations metted}

'S .-mu ther Ceurt heid tbat.
Gresham®s conviction must be reversed whitle Schemer ! conwctlons

would be affirmed, 173 Wn Zd at 43435, The key dszerence be‘CWeen the

demonstrating a.common ssscheme: or pian;?"' lsi at :'-4.@:4*3?5:;» In ethllsj ley way,

this.case isin the satie position as Gresham—thie tiial court here expressly



found that C.M,’s testimony was inadissible undet ER 404(b) and there

Fihisevidence,

¥ aftcr : excludmgthe @mn@ousl}»
- admitted ewdence was ‘{thcc,}nld"s] testlmony that Greshamhad
méifesteé her aiid: her parmts’ c@rmboratmn ﬂlatGresham - had the
opportumty to: do: s6,. along mth the. mvcstlgaimgeiﬁcers mstimany
433, The Court held, *“[TThere is & reasonable-probability that absent this
highly prejudicial eﬁ:dﬁaw of Gresham’s prior sex. offeﬁsg—*: ... the Jurys
verdict would have been mateafiail;y aﬁ%ﬁtﬁé.”? 1d. at -4-3:3-»34.‘;' Thus, the

Coutt hield, *[W]e cannot say that the ertoneous admission of the evidence

‘The facts here are similar to those in -Gresham’s case. The sole

direct evidence against Gower was SEH.s testimony:- As. thedlssent in
the Court of Appeals noted, this case “turned largely on a credibility
contest between Gower and SEH Oplmon (Dissent) at 16. SBH,
Gower testified that there was tia sexual contact and he did not spasnk her

for sexual gratification. Theve wete no eye-witnesses-and there was no -



‘testimony, RPZ. 123, 124—6 M@ieovcz the Lourt_expmwly adm1ttcd this'

evzdem@ as pmpemztv evzdenw, imdmg 11; Wen{d;:have been adrmsmbie

ander ER.AM(b).-

Courts have consmtem ly ._noted the hlg: .yj‘ pre}udimal tature of

testimony like CMs. “Onee the -aGOUb@d has been charactemzed as a

petson -of abnotmal ‘bent, 'drwsﬁ by 'bmlﬁgmai: .:mctmamﬁ,; it seems.

relatively casy to atrive at the conelusion that he must be gmlty, hig could.

not help but be otherwise.” State v, Saltar 11,98 Wi.2d 358, 363, 655
P.2d 697 (1982). JYudges are:not immune to thedangcrs of such evidence,

especially where the statute directing the admission. of this evidence

validates ite use for the prohibited :purpo.seaoff shdwing ﬂ%xe:*-.défén:dant-":s,

pro

findings of C.M.%s 'tesftxm@ny and, ﬂbas.aed' ,aits‘- ;c_:@ncilusms of lgwr ;an-;the ;

findings of fact,

10.58.090 testimony adnmted ;ag;am;si;.:é}owe‘n-qwas' nbﬁ' harmless: and

requires theteversal of his convictions.

Yet, the ma;%*arﬁi’ty decision of the Court of Appeals here: held that

hatmless, The majority :cang;iuda& ihafp bgcause_.~ the . trial vczem::t $

conclusions of law-do- not teference the erronecus evidende, the trial court

did not rely on it in reaching the convictions, Opinion.at 5. But, the trial

pensity to commit & certain orime, Thc, udg,e herc made extenswc,



of fact, which

court doey devote an entue swhon ef the ﬁndmgs Of fact in suppot't of the

verdmt tor C.ML s iestnmny LP 12~ 13 Respondmg;_to the dLSqent the

majority émmss{as: -ﬂiése: :ﬁndmgﬁ---'étatmg thai *‘Ts’hé malceurtdld ";magke'

and conclusxons of la,w that. suppert each gull‘ty Verdu,t p Qplmon at 5 .

© 11 Asthe Dissentnotes:

the b’é‘sis,:,:,fﬁa?r fh:ef
refcrenced 01 nat

1ts own imdmgﬁ o.f ;
its role as a teview tribunal a 4 Ain
effectively amending the fin ,mgs -of faot .-to cot"rect the tual
coutt’s eEror,

Opinion (Dissent) at: 18, The friel court here expressly states that the

conglusions of law to which ‘ﬂi@--:ﬁ’i&ﬁ@ifygﬁef@f&;- ::ére,: based on its:ﬁndings- .

mciude:'ihase based on. M stasﬁmony' cp 15
The majority decmon mhes on two: oa&,es to support ity conelusion
that because: the; ereor here- oocurred in: thc cante:‘ct of a bench mal it was

harmless unless ihe mal cort -expresgly Gites to the erroneous evidence in

- the conclusions of law: State v. Ryan, 48 Wi2d 304, 308,293 P.2d 399



(1956) and State v. Read; 147-Wn.2d 238, 245-46, 53 P.3d 26 (2002).

Citing Read, the majority held:

a trial court conimits teversible erec
inadmissible
Vexdxc‘t :

Opinion;, at 5. The maj oi*?ity' "then- go.es on to vsays-that .:because: none :ofﬂ%ie,

trial court’s comluswns of 1aw r@fexmce CM: s tesmmny, there i no

Qp:mon, at 5-7. ‘Bu, a8 ,th:e ;dljsisentz. pamsts_; out; R:z:_ an, 1§ :faqtual‘ly:
distinguishable from this .One_:béséuéé: n t‘hat? \c'a;se 'ri{he:feﬁiai* Judgc stated he
wotld ot be: conslderma the. dlspute«:i tesumor‘xy 48 W n,-Zd at. 308 The

Suprems Cout heid ‘We must acoept the: trial judge § statemen‘t ‘ihat he

disregarded the -cihaﬂepgc;d testimony -<emtizr’eily,”' 48 Wn.2d at 308,

In Read, the Court noted that a presumption that the trial court did
not rely on the inadmissible v‘eﬁﬁenﬁq--can be- ;rabutt@d_'by ﬁyidej;néé; that it

did. That evidence exists in this case because the trial judge made

findings on the »diépﬁte&'evidénce' s#;afed- %hat' it -wou?ﬁd- :rely 'bxi “these

based on these. findmgsg mciudmg the Crcdlblh‘(y of 8 4}1 Consequently,
the presumption is mbutted and the. court caxmot concladed that the

erroneous.admission of CMS jt@stim;(;my was harroless.



* The-court of appeals majontye;rredmfmdmg ..mé;t*the trial-court’s
ertoneous admission of CM.'s testimotiy- under RCW 10,58 was harmless
error. “The erroneous: admission. of this evidence requires the reversal of

Gower’s convigtions,

F.  CONCLUSION
The Supreme Court should accept review for the reasons indicated

in Part E, reverse the court of appeals, and reverse Gower’s convistions.
DATED: Devember 12,2012
Respectfully submitted,

NIELSEN, BROMAN & KOCH

WSBA No. 26081
Attorney for Petitioner
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IN THE COURT or APPEA& ,_
| | BKVISEN noo
STATE OF WASHINGTON, o No. 3988344
‘Reispmdéﬁt,: _—
,V‘V.'.

DAVID JOEL GOWER, .| PUBLISHED OPINION -

| Appsliemt e

5OHANSON ¥, David Joel {}ewez; appcais hiy bemh mal eonvictions f01 two counts of
indecent liberties by foroible -@ampus}ss:mn :,(caumtszgilxxami IV) and one eount of second degree

- He ._a_igues (1) the trial court

incest (sount 1I) for sexual contact with his stepdaughter, SEH,

artcox;&omly-eadmﬁmd evidence of his prior actsofuhﬁd inﬁsmtinﬁmder RCW '150;53:.090;1 2)

mversai. We _hald that it was errortd admitewdence ;c?f ﬁgwer-;gpmm' Fex. ﬂfﬁgnseg mlder- R‘CW
10.58. 090 becanse our 'Supmme Co‘urt- hias h@l’d that Stéftu‘t'e ‘ﬁnwnsﬁtﬁu‘cibmi ~ But because we.
have the beneﬁt of the tiial cowrt’s speczﬁc ﬁndmgs of fact and com}u%mns of law it support C)f

cach guilty verdmt we, further hold that, mbstamw mdepandenﬂymadxmwhle evxdenae supports




No, 39883-4-I1 o

- Gower’s convictions for counts nmm =ff:ami. we. aﬁfﬁrm those counts, holdmg h&rm}ess the

trial murt’s adridssion of G lower s pnm sex, ‘offe 'es;xmdm RCW Hf) :18 090,

FACTS

The State charged Gower wtth fxrst: degree ch1ld mpe dﬂagmg f:hat he digitally
peustrated SEH on an oecasion yearsr-cga;rzlier (cmmi I) i shtc;:;. ;&,st:at:ev also charged Gower with.
indecent liberties by forcible ;g:@mpﬁl's‘i!ofﬁgg“aﬁﬁ- :ﬁ::_cfsif; degree mmstf alleging sexual. Gﬁgﬁfﬁ@t and.
sexual intercourse with SEH wh‘i}'@-s’he rodamth(}ewar inhis tryick: (eiﬁmﬁ?s: IIand Iliﬁji- And "the;.‘ ‘
State fuither char ged Cower Wlth mdeoem hbemes by fmmblo compul&wn and seconddegree "
assanlt with sexual motivation,” aﬁegmg that h@ spanked ':‘sEH fm sexuai graﬁﬁcamn {counts TV
and V), '

Pretrial, the State: moved 10 aclmzt the tas‘umony of bmh C\/I,, Gower s daughter dnd T K

|  Gower’s former stepdaughter. Both wrmeswu tesuixed pretrml fhat Jower bad: mapproprmtaly
touched and plysically abused them as chﬁrdwn “The mal court mled that both ‘witnesses’

testimonies were iriadmissible under BR 4040y T -&dmxttﬁgi»@Mfg.mst&mmyrzmder RQW

10.58.090 but denied admilssion of JKs testiviony. The court heidabench ‘rial in Juily 2009,

\

TROW 9A44.073,

P RCW 94.44.100(1)(2). |

ROW 9A.64.020)@).

3 RCW 9A.36.021 and RCW 9,944,835,
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and based on the evidence presented 1t f@un& the following. facts letween January 1 and'

"ibadmom |
Betwesn: August 1 ami Saptember 10y 2(}07 Gowet Imrned thmt BEH had used & c-aﬂ o
phone while duvmg As pums}ment (Z‘nzmni::f:3 a, tmek dmve:, ordered SEH to szther tide thh him

~in ks tru(,k on a trip fmm Tawma Wasbmgts::urs3 to. Asioma, C)regon, or elbe receive a- span’kmg

: ,pene,txatedf her.”
~ On Beptenber 19, SEH ac.i:c;idé;z;téiiy clogged the: lmche:n sink: drain, . Gower was upset
and ordered’ SBH to the basement to.be punished. Gower told SEH mm@ﬁze;,har pants and
- underwear and spanked her‘ with 8 cout hmgﬁr;- axking, ‘{A]re we-having fan yet?” Clerk’s
Both- Gowcr and SEH’s mﬁtber Were mvalvc—sd in Taooma 8. sadomasac&usm commumty

- Gower oalled mmesses 10 Testify a’mut Ifus mvo}vemamf i the: sadcmasoc?fusm oenunumty, and -

* sadomasochism mmmumty is to saﬁs)“y se:xuai desm: “*i-f'-e-.wnﬁj fug:thﬁr found that there is &

i COUL'S .ﬁnding“s. -ﬁf-;fac_zt;feilowing his bench. trial,

 Gower doss not assign error 1o the bl A h _
iser; 161 Wn. App, 705, 724, 254 P34 850 2011),

smatking them verities on appeal; Starew X

! According to SEH, Gower began the: sexual oontact as Soon ag the trock’s heater warmed. the
cab. - She said once she was in the truck, she had:three dhioices of physical pumsinnant {1) take

_one breast at a time out of her shirt, amd allow,:rcvm to: touch-and twist her nipple; and (2)
remove her pants to allow Gowsr to rub her ¢litorls or (3) insert his fi

y finger into her vagina snd
twist ite lips. Ultimately though, SEH explamed' . t Gowet d@tmmmeci that he ‘would perfmm
each of the ptmmlmenm -
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sexual component to such spanking because "??‘gj@r;ﬁ,al‘.r-t}ﬁ;ngs in 1ife do not satisfy fhe- sexual
desires” of a sadomasochism practitionst. CP at 14., Gower did not object to the evidence
: underiymg these findings and concluslons

Based on these findings, ihe trial- wurt cmmludex:i as A At of taw: that Gower was no‘r,

thies neident ocomred, ﬁmﬁmg- 30‘W@1’v 110‘% oml oi" first --degr:ea::e&uld rape. - n -ceuﬁt 11, the trial

court comluded that: eﬂthough there was gvidesice: that Gower had Qexual intercourse with SEH in
- his truck:, tha evidencs that it ocs,uned m Washingion was: msufﬁclem fmcimg Gewer not guilty

of first dezgr@@ incest, And on count V ‘the. tifal- murt concludedi that the Smte had not pro.v,cd

- that Gowers spanking afSEH wasnnauthem:@&.m. :

~ of sscond degree assavlt: With sexual motivation.
offense of s:e;cond. d;egfae incett® -'Q:count» 111) b@c:aus:@ thiere vwa&; suf cx;c-;n,ti eyxdgnq_a _tpax sexual

' contact in Gower’s track vecurred in Washington. The trial cotntalso-concluded that Gower was

Mritaetin Gower’s truck (count

guilty of mdeoen‘c lib@rtxes by f@'rmble campulsmn forthe sex

10y and dndscent liberties by tarcxb:lc,-.c@mpulsmn‘mxznzsp; king SEH (oount IV) Gower appeals

these three-convictions:

.8 RC‘W ‘9A 16,100 pm‘wde% that “the physical discipling of a ohild s not urﬂuwfu when it i
reasonable and moderate and ;mﬁwtad by a patent, teache;r, o guardmn for purposes of
restraining or oonecﬁng the chiild.” ‘

- IRCW 9A.64,020(2)(a).
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ANALYSIS

L ROW 1058090
" “The trfal court ruled that CM’*‘tGSwnony was not adrmssmle ﬁn&er}i}%’; 404(b) but that it
‘wag admissible under RCW 10‘58090 ;Gmwer i’il'gues that the "vi,"i.‘i&’ﬂ:."(‘/@uﬁ{_"t erred by admitting
CMs testimony -ungie’; RCW 10.58.090, Aitheughm agree the :-é;dmis:sion ofCMf’s v~’ciestimony

* wag error undsr RCW 10.58.090, we hold ‘Lhat i w&gé;haimi@ss; erwr

RCW ‘i 0.58 iQG( B provides, “Inacnmmal :'aé%?i!o‘fm =i~nv k h?the defsmdant is accuaed ofd

-sex offetise, 6V1d£311(‘}6‘ of the defendam'& comnu fon of another BER offeﬁse o Sex. eff@nses is.

) admissible, noﬁmthsiandmg Bvidence Rule 404(1’3):1&}16 md&ﬁé}aﬁ:is; 1ot madmlfssxble; pursyant |

| to Bvidence Rule 403.” -Our-Supremé (Dou‘r't in sz‘e V. "("ﬁrwh(zm, 173 WaL2d:405, 432, 269 P.3d
| 207 (2012}, held that RCW 10.58.090 vaoiates ‘{hﬁ se:pamtwn of poweis by mtmfarmg with the
judiciary’s suthority to aietermme coutrt procedural law. As such, CM’s 'Lestmmny was
1n1pmper1y admitted undef' I\CW 10. 58 490, | |

Becanse fhe tital couwrt alse found that CM’S teﬁtunony Was not. admmsz_b_l,e under ER

10

Cx;-*es-ham,

is no reasonable probability that the error mg%ems.al;ly. aff@ate_d .the_mal-_-s- outcome.

Aan oz‘har grounds‘ 53,
we muagi wvmw ’chm errm.
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173 Wn2d st 433- As our Suprems ou:rt remgmzed m Grasham, mdence of prior se%

: ;'ai-; eour-t: -rehed @n' the- madmxssxble

supported by sufficient admissible v-evxdreme, of that:,' A

evidenios. 1o make essenﬁal ﬁndmgq that it othemisc 'W@uld not: have made State 15 Eead 147 .
Win.2d 238, 245-46, 53 B3 26 (2002). o "

* Our conclusion that admission of the zmproper ewdence Wag hamnlass resm 1arg,ely onthe
fact that, here, the tridl court was the trigr of fact. s he trial cmm“c made Speciﬁc findmgs of fact
and five conclusions of law to support its gmh:y verdicts, None of -mesa 'ﬁndmgs-' of famt~

: xef&rence orrely in any way 0 the-mﬁdmwaizeﬁwdence In a,enclusloﬁs l ami IV mgardmg

error. See RAP 2. 5{@, m gzm ’m
not set-up error at trial and then @Q"mi- Atn-ot

%bew thatﬂ'ic mal court zehed‘én ‘inadmi i
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~ conclusion HI, “That SEH. s account of ?ifﬁliésixoaéaﬁip' to A'@tfcfiiaﬁdid- 1t ;facti dé&*@fibé’ -sexual

- gontact by fomible »éomptiléim"’ (e a8 at 16 I‘c then began, cancluswn IV “As stated in

| S)I“H and her s1<1ter SH I beaem, “.That S b H ' descmptmn of what eccurred on September,

verdicts,

In a jury tial, we da fiof hawe a mndew mt@ thc 3ury b damszon«malnng process, and :
have the great benefit of :de_ta;xgled,.ﬁmia;g;gsv o:f - f_ega-t and cﬁnflusmns of law ’t’aa‘t :-:ahirew us 1o see
precisely what evidence the trial omm relied on fo reach each of its verdicts. CM’s testimony
wa“hamlless:h Because substantial, indepéndenﬂyaadmiséible--raﬁidence supports the trial b'c;:ouﬁt:"s, .
findings, and (?rower does not dcmonstrate ‘tha:h ’cha--trlal court mhe,d o madmxsszble evzdsnce to

malke essential Hodings it mhmwme yowld net haw made s See Read }47 Wn 24 at 24546,

Accordingly, ‘the ;adrnxsgzog.aiz-'smpreperf -w;&l&mez ?WE@}{;S’ e df‘kass becauge th@r@ 1s 1o masenables

B Hew, despite f:he presence of the sama priorsexual misconduot; the tr 1@1 eouft acquitted Gower
ofcotits T, 1T (greater offense, ag: chatged), and’ :
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. probability that the error materially affocted the wrial’s Gutsome, See Greshom, 1:731- Wn.2d at
433,
. Smmcmmc‘ymﬁmENCE-

Gower next argues that the Statc faﬂecl 10 pze_s.ant sufﬁuent eVIdence io support his.

" Gonvictions. Specifically, he Argues that thexe- wWas msufﬁuent ewdance of formbla compulgmn

- to-conviet him of indecent dliberties by --f@fexb3§,.;g¢mpu sion. for :S@Xttgﬂy ‘to.}_,;cim;lg‘_;S-EH:_m,1118 |

track (count TD). He further :arguze.s there was;-if;nsufﬁ‘cﬁien’tf-:évi;.c‘iemz@ ‘that fh"e- sexual cont&ct‘

And be finally argues that the Stats presemed mstfi -- 'f

him of indecent liberties by fmxiiﬁercompulssmn“ fer*s@alxﬁang esm in the :&asemem; @ccfszu'nt' I“V)

Gowar-' wonwcnans: onteounts I, I _and;;IY .

A, Standardz-of‘kévigw .

22.1:«'22- -6.-16 P.2d 628 (1980), We feview a teat court’s demsmn followmg 8 bench mal fo:
whethet substantial evidence supports any. chaiienged ﬁndmgs of" fzwt and wheihei the findings
of fact support the conchusions of law, State v, Hovig, 149 Wa, App 15 8 202 p.3d 318 review
denied, 166 Wald :1,02_0‘ z(}ZQOQ)-‘ We -rdc:; not have to ;aemdea--zf W_@”?b@llfe’\lg‘l:‘iha_‘t..-thﬁ- evidence |
establishes guilt' beyond a reasonable »-deubt-f but x‘a’ch@i‘*EWé' muﬁt‘d&c’i&é 1f “any ratfonal trier of fact

assign error 1o any of the frial cotlet’s ;ﬁndm‘gs st'tfa@t; makmgrmem waﬁm&.m. :agppe;al‘ Biate v.



Ka’z‘se?‘, 161 Wn. App. 708, 724, 254.P,34 850(2011) ' ‘We teview :q,-u@jsfiijaﬁs Qf"lﬁa»*;v' de novo,
Kaiser, 161 ‘Who. App. at 724, | | |
B. Indeoem Libemm in T,mck (@eum: II)

CGower srgues. fhat the State faxisd to present sufﬁmem evuience Qf fmczble compulfmn to
' mnvm't hzm of indecetit liberties by i’orcxble c@mpulsmn ioz thc sexiial contact in. his fruck.
_ Gewer also appesrs 1o argue-that the: mal ccsurt’s findmcrs o:{' faot do not. suppert 1ts conaiusmns.
 of law, We disagree, | L | | | |

The essential elements of indeoent liberties by foroible compulsion are’chat the defendant
43 knbwiixgly causes another person (2) who is noi his or h@rwsﬁpme (3) to .,have"sexuaia contaet

9AALI00(1)(e). ““Forcible

- with him or jheﬁ or anpther (%4) by forcible .:c@ﬁipulsii?dn-.t RCW

compuismn means physioal fmcs w}nch Gvercomes resmanw, ora threat, express or implied,

that 'piaces a psrsen its foar of dea:fh or physmal i mu::y 1‘0 berself or hlmself or amther pe& 801, OF

in fear that she or he or snother pmsen lel by Mdnapped » RCW 9A A4, 010(6)

At trial, SEH testified -thm she -suifcmd,.rg@ﬁ

 actions. Wheﬁ SEH :Wés 11 years. och Gowel '-bﬁ:gan--a :fiﬁng. history of &paﬂkm{% SEH. as
intimidated, Then in the smzmsr of 2;007,.(;;@%1*' .:soug_ht to-punish her again -ar;x_d. offered her 4
choice: She could ride with him in his tuck on & trip to Astoria, or again. be beaten with an

 obieet of Gower's choosing. SEH ‘qmad-fm:' the:truck fide, Onte i the truck, ‘?GDW@&:QI@@::@@

SEH to comply with three-additional pumshments (L takehefﬁraasts out of hexshxrt one at a
tine, and allow Gower to touch and twist her nipples; and (@) remove her pants to allow Grower

to rub her clitorts and (3) nserthis finger into ber vagina and twist its lips,
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The trial court heard. the cvadem,e piesemed ot mai and msued ﬁﬁdmgs of fac’r The mal'

~ defendant that she had to accompany h1m o4 tmp to Astoma, OR or be apmﬂced 8. IZ H. had
‘,pa.cv-mus}y been- physxca:lly .stmck '%’y- 1he -:defsndam P {“P al 1-4» T{Tha -mal eom't-- also»: -fmmd that

. “SEH. opted to acowmpemy the dstsndmt on the tup to Oregon. ra,ther ﬂmn re&cfme a spankmg S
.CP at14. The trial court finally: found D | J

While: driving to Otegon, thie defendant ordered SEHL.

pants and 1u1derwear Tha i

grabbed the insi '

fitiger. The defendant ha VB place her e wand, anid toudk =8

‘breasts. The defendant’s sexual toue ;-mg of S.E-;H ‘started smm af er they. began
driving the truck in Tacoma. | : '

CP at 14-15.

oompulsxon_ S.EH. ha

being struck by objects 1al gontac leof t
truck during the trip to Astorle, S.EH. had 10 sui:smzt to rea«ombie dl%iplme, not
o sexuval contact, :

CPat 16. Gower argues that the fi

itidings of fact do not Sﬁ;}?dﬁgﬁﬁ&.GQHCI\;SiQn. of law.”® We

disagree.

' ,compuinmn But RCW
‘“physlcal m;;ury " And RCH

10
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The frial czourt’s findings: caf Faot.sup port the mal court"s Edtméméic;isg;oﬂkaw_’chagt* Gower

the: track. Moreover, Gower’s kmg hiSf@i‘y of 3;3&1 Hr-rasf: pumshmem ‘had an. -0’»‘.’.611115?

- gexval 'mx&e.' Gower -wouildm:der-z&ﬁ%&w:_mnow,her-clommgbefére?a?.i-s'@t"__ ing; m&x»@o&ver wag |

a member of the Iocal sadomasoc,hmm commumty el whwh Spdﬂklng has i sexual compomen‘c '
Based on these past eRperiences, SEH kn@w that if she chsobeyed hxm by resistmg, she would
face pums}nnent Ccmsaquenﬂy, Gower's tiueat when forcing ‘%FH mm the ‘cmck. included an
itoplied threat that, once in the truck, he would meet -cgny're;sigstaagﬁ: : to his 'gexugl_ advances with

physioal pmﬁshm’ent,

choice Was between a nakﬁd gpat: ’;mg with- scxual oveﬁomsp or mxwanted saxual contast 1f she

went w1th him in the track anid did mot ms&st Ba*aed on hex l@ng h;tstcry a8 a vchtxm af mutma ’

‘physical abuse and the atmosphete of i *'f._;a-jiciamon GGWer created SEH could not expect that
 resisting Gower would invite a:ny'.oat;tierz.ragtxlt'.'thanﬂm: usuaﬂpumshment@owel § express and

implied threats were the means by which he forced sexual cantact with SEH in his truck, which

o
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constitated indecent liberties by foreible compulsion. - Aecordingly, we aﬁirm Gower's

cmm@s that: @ccux, m whole of inpatt, in Wash ='_ngmn RCW D404 030

The trial court found: “The defendant’s se;xual tawchmg ef E H. si:artad soon after they
 ‘began driving the truck in Tacoms, and QG%H@C%_ tl;lroughme;tha_tmp: t0 Astoria. The sexudl
- contact ocourred while the truck was i ravtion :t?iﬁthe‘.ros inboth Washmgton emeregon” |
CP at 15, | | | ..

As noted, Gr@wer tias not rsiialimged the - trial couﬁ’% ﬁndmg«* of 'Fact Thl% would
:oxdmarﬂy make the above ﬁndmg% ventzes on appeal See Ku "'z‘S’e; 161 Wn App at ’724 Butf we

may camlder ait appellam’s arguments despite. fio.” formal asszgmnem of grror when the

ar gumcn‘ts are sufﬁcwmiy bnefed and ihe recmd 13 adequate for s o fazrly decide the issue.

Statev; Breitung, 155 Wi, App. 6{36 619 23{3 ¥ 34 614 (201@), f ‘_'a’j 173 Wn 2&:1 393 267 P, Sd,

1012 (2011). Because GQWer-. sufﬁmmly az__:gu@s: #;_has: issue ..-;;_.nxius.,bm@ﬁng and t;he seeond ds

adequate We exerciss our: dzscremon 1o c(mwder this dssus. Wc rcwaw the mal ceurt: & ﬁndmgs

E'f:' vig, 149 Wa. App. '_at 8.

1
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We hold that substantial, ~iﬁaépenamﬂy@amsis:ibiie:-ev-fcaiemé ,‘su;spm‘ -th-e trial’ court’s

ﬁndi?xg. that (Jower’s sexual contast “occurred thle the‘truck was in motion on; the mad in both_

contact with her caccm‘xe:d in Washmgﬁm

A Suﬁh sufficient mciﬁp@nd@nﬁy%dmmszble evldence supperts the mai comt’s ﬁndmg :
of fact that Gcwer s sexual contact mcuned . Washmgmn, and these ﬁndmgs support the tifal
cowt’s conclusion th:at--the' sexual c.emaets-accmmdgzm Wa;slm;t,gtﬁnw

D. Indecent Liberties by Forcible Compulsion for Spanking (countTV)

“Gower finally argnes ﬁimt; there was fosufficient -§§¢idaiic:¢s--éf ,sexuél 'mmac‘:{ to gonvict him
of indecent liberties by foreible compulsion fo:rihe spavking He gave SEH in the basement, We
.c{isagree- - | |

- One element of indecent h‘aemes by famble s:ompuismn is se\ual cemaa‘c RCW
94.44.100(1). ““Sexual contact” means any touching of the sexual or othgr: 'u;fznnat@eﬁia?m of a

person done for the purpose-of gratifying sexual desire of wither partym & third: party” RECW

ohgview by the
he' Oregon border

13
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9A,44.010(2). The buttocks are an mﬁmaiepart for thepurpeses ofihxs dEfimtmn In re
Welfure of Adams, 34 W, App: $17, 519, 601 P24 9‘95 (1979, | |
The trial com't found: “{Cower toid] SR rto take bigr pams and underwaax off so she
could receive a spankmg [Gowez] ihan spanked 5.5 11 g nuda buttosks thh a coat hanges,
while telimg hel fare we. having fun. yei‘?”’ CP at 15. Thls finding is. unchallenged on appeal

~ and is 'fche;refore:vavemy.. See Kaiser, 1161.‘Wn.App‘ af 7.24_-. Based on :thi‘s fmdmg, thetrial court

expose her ,-Iower body by the use of force 01 1 fé'f‘}'aat;s@fi 'theuseoffwce’ CF at 17
The trial court also found that Gowier was involved in the sadomasoohism community,

that “normal. things in life do tiot satisfy” the desires of sadomasochism practitioners, and that

there is a sexyal .componem; to spanking waihm that cnmmxmity - LP at 14, '@GW@T argugs that

bacause there was 1o testitnony thet Gower had & sexual motivation for thxs spankmg or hat he

had engaged in. spankmg for sexuval gratlﬁcamon in the past, the ewdence was 111sufﬁment to .

show sexual c,omaot In other words,. {}ower axgues‘ that there was no dareot gvidence that the
spankmg had, a sexual cempcx;ent But s fact: ﬁnéer inay consider ciroumstantial evxcicrwe to
- infer se:maﬁl, gratification be;yanjdf a ma_s'@ﬁab?ée doubt. -Sf‘ee‘S?ﬁfef v. Wilson, 56 Wn. App. 63, 68,
182 P.2d 224 (1989) review dented, 114-Wa; 2d 1010 €1990). | |

Here, Gower ihade & 17~year~@1d pirl remove: her- pantg and: undexwew and asked her;

EATre we havmg o yet 7 a8 he spamked her J:mde butmchs with a-goat hanger CF 4t 15

14
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and. the evidence that hig was B wember- HE; a sexua,l fe’tloh wmmumi;y i Wthh bpankmg hasa

sexual component, -provxdeci- Suff]

U which arational fact finder could wnoiude bcycmci a reasonable d@ubi that Gower spanked SEH -
for sexual gratification, | |
III Cumulatwe Ermr .
Fmally Gower asserts thai oumulatwe ertor ciepmved hun of a fau trlal We conclude
that the curnulative ervor doctring daes not apply
Unider the cumuiamfe LrEoy decmne WE- 1Ay revcrﬁe . defendant’s cenvxcnon when the
combined effect of trial errors affeouveiy deny the defandmt’s tight to a- {aar mal even if each

errar along wculd be harmless Srate:v. Weber 159 Wn,Zd 752 279 149 P 34646 (?006), cort,

- denied, 551 U8, 1137 (2:063.’);.. Here, Gower :-:only edemanstmtes-that it was; -@‘rmr to admit CM’s
testimony under RCW 10.58.090. Gower, however does not: show that this SITof combmed with

others fo deny hzm a fait trial, Ther e;foxa, the. c;umulanve Grrot doctrm@ does not. apply

© those convictions.

Johanson, J.

T coneur:

BT
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WGRSWICK, CJ, cancumng in-part and dissenting in part 1 concur with the mejority

. teverse Gower's co_nvmnsns and remand :fcr & ‘naw tmal I a.ccmdmgly dlssent ﬁom the

majority’s. decision to- afﬁrm Gowter"l convzotwns o the basts: that CM’* ﬁasumony was
harmlegs. ' ’ .
 The instant case tamd lesgely on & oredibiliy contest between Gower and SEH. SEH
testified as 1o Gower’s alleged: crimes aga,ms? her, And @tﬁ%nt esuﬁcd that al g b mate
SEH vide in M truck, there was no Semal contact and he never spanke d her m the basement,
There. were. Do eyswitnesses o mth“’rmm@,asxdeﬁom SEH,andThem Wasno cémlus_iye-
physical evidence. o - o

 Under these facts, CM’s testimony wasnot harmless.. Based on. GMs testimong, the trial

 court found that Gower had spanked CM and Jeft bruises, :hadgszsxmsed., hizaself to het and made
her expose-{hersa-if to bim, had madeé herwa’tchﬁommgmphy,had mastmbatedmﬁontof ﬁzggvaﬁd |
had digitally penetrated ber, And bmaus?e;iher trml eourt ,rtﬁ'_ed";i;t’ inadanissiblé-'i;ﬁﬁgr ER 4@4(1#),-
the trial court could not have admitted CM’s testimony for aity purpose exce'pt to show Gowers
character as a seX offender who molestud hIS daughtar, and 10 show that he acted in confommy

with that character by ,:,e)mally assaultmg Hig stepdaughter The mfer@noc that Gewez engagad m

sexval miscopduct with SEH because-of a propensity to 8@2{116313%:%38@&1? hiﬁsdﬁﬂ%ﬁﬁewnm&hlgmry
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wauld hold. 'that it was net halmless

The ma;onty m ho}dmg to ihe oemh‘axy, rehes ot State k2 Ryan 48 Wn Qd 304, 308,293

without a jury, a new tial -»vslmuza-» not b granted for @ﬁ:_c;i ju the admxbswn. of evidence; rf theve

remains substantial admissible evidetice 1o -zs‘z’;pgm the findings, unless: it appears that the

findings are baged on the éyidence thhshould iiawjbtaerx;@x@iuaéa_@_ » Majority at 6 (quoting 48

Wn.2d at 308). But the majority applies this holdmgmuchmorabmadly ?c'hanfe‘thé :.faefcs- of Ryan.-
ot _ S _. : o S

n l‘yarz, the trial jidge did not makﬁ f?ndmgs rclymg on ma,drmsszble ewdence 48
Wn.2d at 308. And the trial judge roled Wrth ms;pect fo the challenged Ltems of hearsay admitted
at trial, “I am. going to strike them Frorn the testiinony and n@t canmder fhem i 48 Wi 2d at 308,
Our Supreme Cowurt held, “We. musf accept ’che mai Jm:lge ¢ statement f&mt he- disr egarded. the -

<3haiienged testunony entitely.” 4% Wn 2% at 308 Thuss mnlike. here? the. tual judge expholtly

deohmd to consider the maémmszble ewdenw mang Ryan dlstmgmshable

Read is similarly mapposma Rmd relied:-on .S‘z‘aie v lees, 77 Wn Zd 5 93 601 464-P.24.
723. (1970), for the proposition that ‘f% "p;:@f?éi"f‘-‘mﬁ: the mal,mdgedxd no’c .&i}nmdﬁs: émadmwssibl:é
evidence in rendering the verdict™ 147 Wni2d af 244. But Read | n@t:@‘éﬁ that the Miles
presumption is f@buﬁab}e i‘ﬁlﬁy- showing that the verdict s mot s;;pp@ftéd{_ by qufﬁclem ademissible

evidence, ot the trial court relied on the inadinissible evidence to make essential findings that it

17



. detenmnes that the trial cout must have 1gnored

vls The mamnty also suggests that G@W@

| No. 39883-4-11

that the trial judge dld not consider 11115 madmxsgzble emdence

“When 4 jﬁdg}ais' »requimd;t@.mk@ ﬁmdmgS@f fact in a.jury~wa1ved case, he not only

" indicates his findings on the issuable facts, but he sets’ forth the very basis upon which his

conclusions of law must rest” Gunnar H. Nordbye, Inprovements in Statement of Findings of

Fact and Conclustons of Law, 1 FRID, 25,25 (i 940). The findings Gf faot forta the basis for the

. conclusions of law whether ex:gfliﬁtiﬁy :xefefeﬁ@;éd @fﬁ'sfnm_-; ij?: ths(?oumaf A@gﬁaﬁ;&s. ;retrggpeaﬁvely

_A}'\peals steps out of" 1ts role asa rewew mbunal and ’oecomas & fact ﬁndel D:self effectxvely N

amending the findings of fact to -(‘»‘Qﬁresfa: :the.*tmlmurt’r& grror. I resp@s:%fuliy subm;rt that. :ﬂm is
not ou raia‘ 1 | | | |

ROW 10.58.090 dirgcted the trial sourt 1:0 cansxder woh Iacls to show Cvower £ propen51ty to

gt prs;udxced because the mal c@urt acqmi"ted Riibod
on some counts. I disagres. - The questivn is v BT ;

affected the verdict. ¥ does not follow that si Pecaiis Jal g ike
some -counts that the cout would have teached the sam mt in the absence of the

: madrmsmbi& evidence,

18" -



- No: 398834411

coTeInit Sex -.ei'i{?ensess Trwould hold that the -adﬁja}iésison of CM’y tes‘aunonyunderRCW 10.58.090

 was reversible error, requiring & new tdal. 1 accordingly dissent fiom the tdajority’s decision to

affirm Gower’s convictions.

I‘-aorusimfiﬁ.-pm;amd dissonthir part. .
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‘DAVID JOEL GOWER,

SUPERIOR COURT OF WASHINGTON FOR PIE

STATE OF WASHINGTON, - o
s, 1

24 -

THIS MATTER having come on before the Honvrable &ym Chushsaﬁliuﬁge of the

. above entitled vourt, for bench trial on ﬁxﬁl?‘*’d&y of Iui,%@w, thedeﬁandmthamg been

present andrepresented by ditorney EﬂL&n% anid i:he State-belng mms@nse&hyﬂwmy

18 - Prosecuting Attomey Bﬁrym‘NeEsm; mdﬁi@c@uﬁhﬁving ebsér?ﬁd-’%he%tﬁmﬁéa&wiwﬂ-fhteérd-ﬁw :

. and being duly advised it all matters, the (;"mm inakesthe f@iiawmg Fmdmgs ﬂf Fw:t ami

_ Cmcluswm of Law: regardmg t&w defondant’s &wmh mai

® Cem&&'m.;;.lncemam&ha Fzrstmegree
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‘o %‘?itkj;l;:-the; f@§’§9‘§&flﬁg fivs conpty:

- Count £ Rape@fa%ﬂdmﬂw%cmdegm
& 'mﬁt.a‘!ﬁﬁam@;mmm |
o Count IIT: Incest iu the First Degree -~

e Coult IV: Indecent Libertisg

»  Count Vi Assmxiﬁ m the Semxd Degrw

sl right to s jury trial. This gae pmcaeded viga bmeﬁ trigl.

Mnd«mw the Seats filed nsecond ameaded -mf@zmmm The sec«md mnmdad

information changed Cmm@ 1 m Rape af o 7{ i_ﬁiz_m t&w Fﬁst 'ezgma i@awxxg C@ums EM? @y

changed inthe Fmst Auwended mfamss&mm ’E‘%ﬁm f’iva coums a%maiiy pﬁ'@ceeﬁﬁﬁ £ 4,2 ﬁw sourk

for soverdict. -

f~

The State pwsamad testimony: fwm fﬂm wzizms@s at maﬁ M., thfa d@f@ud&nt’

CrReE fise
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© - Findings o Fact 2od Condunvn i haw
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| 10.58.090; The defendant then stipslated that

o defendant would masturbate dn C.M
3

§ . Fiadiogs of Pant snd Conclusini v Lo

1 Re Doty tiat -3

- gilmissible at trial,

- defendant,

m

M. it the defendant’s %smlagwa} daughter Oy dzﬁa @f binth i is Nmrembm‘ w@' 1984,

iifl.;@r bivlogioat fﬁ@ﬁl@?

‘In spproxbnately I‘%@ZE the dﬁeéfexa:_} bega;a m el ¢ M. aimut EoX.. 'ﬁm d@fmdm:& would

show C.M. his genitals. Tn Se@tmber of 1992, C.M. moved i wﬁh the: defmzimxt md hiswife.

During the 1992-93 school yeur, the defenﬁam repesiediy s

edcmklemhmses :

During the summer of 1995 M. was Ewwg with the defandam .-",:rmg t&mt txme

| 'pemd, the defendant weuw routinely- mzse mtﬁ Ter' imdrem and wake up TN i me mmdie of

‘The defendant would ke 6.'3 M

g gmseswe _'
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17 : '_-.:;pilymmﬂy fmd aexuaﬁy abusmg hes. S.E. :82 & moﬁm_ Smim& Gower, was mmﬂed m the

‘..‘n RE 3¢ .

;r;lg._

16

. v@iefendwt The d&fendm% ad Snvﬁm&mmeﬁm 20135 BE
19 4t

ncczuxred pmrm her 12% bmhday, 5 5001 aﬁar ﬁhe

- th BMTJ&;E o

During one. imi?d‘eﬂt‘- the. ﬁéf‘é%ﬁﬁ’a?ﬁmfaﬁk ‘ﬁ'&iéf&ake‘:ﬁe@@i&ﬁé@:@ﬁf,-fifﬁe--exixeféaﬂmtz .

penetmmd .M. s vagine with bis finger, M thax;thas wiasto: Eimw her

sbautsex, When (. M wm the: defeﬁdm; &hat ti‘us h"' Zﬁw ﬁefead _t .t@id her t&mi st was

supposed to feai good.

“The defendunt &Ksa aﬁempted Ee hs’m»-C‘M 1 sorform: m*ai sex on mm C M. aimmpmd to.

3 put the-defendant’s penis inher mmmx bu& an: amab -t o goi €, M cm&id wiy geﬁ part of the

In lma 1995, C.ML ﬁéiSGl.ﬁﬁ.e}dgth&i*ﬁgh@xé@f@ﬁé@ﬁi :ha&iz-abyaeﬁhmﬁ physwaiiy emd gexually.

 The defendant was arvested and chaged with rines relatiog to C.M. Tn 1996, the defendant

entered a guilly pleato two cmmglsiziof‘%ﬁi‘}&&ﬁ@l‘éﬁﬁa&tim@iﬁ;tﬁ@ f"srsti}egme thh(;‘Masthe
listed victim. R

ﬁ%ﬂﬁfﬁﬁeeﬂ' :

In:September of 2007, S.EIL disclosed ai tier school e:mames.a@fm{-_-;-;-;

&La and hm wister, 5. H, iwed wath

the defendant end theitmother o 1006 S C:e«iar S m ’i‘ae:mna, ’I‘he de:fefudm m& Smkm

;G@wer fadd knawa @aeh Mhar ginge 1992

When S.EH. was i-wmgrmam-j % ij:erﬁ%tz.fiﬂ-!'Keﬁtz-Mtﬁiheé'e:'nzeﬁhie?r,-fth&-edeféndm& -c‘émze

5 ~iote S.EH's bedroom at mgm taie&i ber to opea e logs, _zmd msertsd hm ﬁzxger into-her vaging,

wggﬁmg it around. This ommmsi pmr m 3 E&i (2 bmhziay,.at some tmm be&&wam Jonuary

?i“ 2001, and Nwember w“‘ 2001 3. Eﬁ ns mmmgzm afme e:xa& dste: %mt &:eﬂaﬁn that st

' “mﬁ 12 her headwas shmd (iue o

sigs of Fags. mdﬁomimomei"hxw
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I 'm@mas&m group. Within th& S&M :emnmsmxiy, ﬁae @bjemve of spaﬂkmg ind

RER
26 1
AL

Wi v 2R

|

3

et

The: d@femiam and Smﬁma Oeﬁwesr pmmcmi E%ﬁ@m %achamu vthmge }mem a8 S&M

it There iy 2 sexual emp@nem o thin: xpwrkmg as.&mty, asithe resson far involvaneit in

- S&M’ i beoause nomnal things in life do not satily the se&m&l v:iaww of wo S&M praa&momr

When the defendant wae eround Borie Hodak, the 3&&{%@@&%@1& :g;i; bethe msa-m;pu@t: hig foct
down and eontrol a situgtion, |
VI,

Hotween August 1% 2007, ms@pt@mww’hzm}?szm»mmmymecﬁefmm

typically drove o lerge commersial 86&11*&‘&36}1{ S KH. had. bwa ﬁinvmg wour whxle usmg acell -
phone, and the defendant &amﬁad'&hﬁt alie. nemﬁﬁ?s:‘d toige with fhlmasspnmmm to -sea:ihenmaei ,

from the perspective of alarge truck to lemn hawm drive more aafaiv & EXL epted t@

smmg nthe pmmsgar spat andthe d&f&mﬁmt WS dnvmg

Whils deiving w &mgnm the. deianﬁant wtﬂemd Sk I:L o pomove by pm&tﬁ and
underwear. The: dafandm:t-mbb@d':S;E:.?Ei-fsaaiémm; .-%Zﬁei-zﬁ@f@:ﬁzm‘faﬁso-;gmk?;ﬁ?dﬁih@:mmd&-ﬂ@ff
O*Hce-oti!*rmmmg&wmy

" Fiondinigs of Fact siad Comthasivns of Lw L | o
Ro: Rensh Teial 5 . . o o ‘

e 5 Rooi 48
Relgtne 98’302»3!71
"s‘vle‘nhunm— PR TORANANG oy
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. mmﬁ:ed aom& aftor they began f:invmg the imak m

sevars) thes not to pot items in the sink dis

;pums&zmwt ’I‘he xiefendmt wmwd SEH. out af“ hxs szght s bie was vexy angry W

e
20§

22 il

- ' Figpliias of Faey snd Coostusions of Liw: .
i -:1:_“‘ .;;ﬁ& Emﬁ Tﬂax 6

A BEH s labia and twisted if, peaeém;aghwwgmamm hwﬁnges 'I‘hedafendmt had SEH.

| plave her breast i his hand, and touched her breasts, “The defendant’s sexual touching of § EE

‘;,@mnasa-raé:fesemm‘fﬁmgﬁwﬂaﬁw«pm

- Asmma The sexual cnntact w:umd wﬁzie the tmcin ws in m@tmn on ﬁw mad in: beth

. Washington and Oregon,

Demn E{armgmn ing bk driver that wadcs Wxth the defendmt The: tmck the defendant
was driving to Astoria was aKeﬁwmh W00, A Mvea' m al}fﬁ;z%@ wuid maﬂh mwr and tmwh %

person gitting in the passenger see.

On September 19%, 2007, SEH. was athne That vening she actidentally caused the

sink to olag by putting potato skins down the drain. The defeadant had proviously told SEH.

tin, and was very upest thet sbe had dovs so.

The e}efendmt ordered 8. E%L togo :methe-fbaseméﬁt of the residence to receive her

ith her, The

defendant proceeded 6 tell S EH e &aks her paai‘s saned unc&ama: aﬁ’ soshe. s:@uld reseivea

spauking. The defindant then spanked SEH zs--m&,xﬁ@ buttw%wmﬁh aszzew. msmmﬁe telling

her “are we having fin yet?”?

ran upstairg without ng' on her 'p"axxts -a‘.«‘zimi"uﬂéema‘x* Her s:‘ster;-& H., saw B EH. oorme up

from the bagement, SEH. was erymg, upeet, shgh&&y “pissed @ﬁ' ” axld wag n@t wearmg any

‘panis m‘ underwear,

From the :f@f&gu&ag@iﬁn@iﬁﬂgﬁieqf]F@Eﬁ;?%hﬁzzﬁqf.ﬁ;mz:;mziaf{;ﬁ&?@tk?&fﬁi}@%’g?@i}ﬂﬁiﬁﬁiéﬁﬁ of Law,

T iy oPProseesting Stiowpty
"Taowitey gas
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. Pissings P Eakand G ondusions of Law
- Re:Bench T -7

event oeguived. Ay resull, the'r:ﬂeﬁmgmg;as ;:;gﬁ;xgm; f-‘if '.;zaf:fsi_z:eqégzc‘:xﬁ_sxn%e:.e@ B‘Of a(:hxi& in the

- :m ~

naman

5 - Torcible compuis&on Whﬁe 1hie ﬁefendmt hmi a.reamnabt@ bww t@ dwmpime 3. h’f:&‘. for |

dangerous driving, her amnumrth@z,shez-wmz.;gwemhe option.of @ spmkmg mstmﬁ of golug on
the trip s mvdxbie: ewdsmce @f :i'ﬁmbi& wnpu&smn SEH had amasonah&e fear af physies)

mgury given the history ﬂf being, stmck hysszabgms i shs: tiad not mxbm ﬁttsd tothe mmai pontast

| '_ mmde of the fruck during the mp sa Astm& SE; 5 hmﬁ to: subm it to mswabﬁe ﬁasc:zp&ma,, wot

TRV |

- to sexual gontadt,

* Ag uresult, the defendant fo guitly :f%',&:iiej_;,_z:;@;:iad:a reascnabieeimbtufindeeemmerﬁesas

follows:
defendant knowingly cmxsesi 5. FL}L t@ have mﬂ cmx%a;,i wﬁh the defendat;

{2) That thin sexwual ;cﬂmw. ;Q@mecﬁ;bg;ﬁosmbia sompulsion;

V . Gfmce of] Pmm:ﬂ!ing AMM&,)
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it D Finditgy of Fact wnd Cotidusiony of Law : ‘ . :
':R?ﬁmch'l’m! g ' o T Thetisin, hinatowm 3178

{3) That medefas;dmtmmmme fo

H aﬁ th&tmeﬂfthe mmlmntw, and
_;(ae;-z That éﬁw&sﬁmcm;i;:ih»:ftﬁq;sﬂt&égis@f’"  f‘n;_gtﬁg;@s‘z;_ -

As stated in conclusion [IL,, that S EH 'y testimmy e mg the incident in 'ﬁie»m;e&{'

| Sollows:

{1) That betwesn the 1% day of ;ﬁm ik, EG@? mxd the 107 eﬁay of! &em@mhm- 2@0’? the
defendant engaged in sexual contact with 8: Eﬂ,, | o ‘
(2) That the defondant ms related to S.EH. av o descondunt;

-wxﬂcw WS BO miaied fo ham, ami

:fE#ﬁf)'%%‘xf the et oocured in the Stite of Washington, |

That the SEILs deseription.of whut mmm*ed ot Sepswnber 175, 2@07 was. cmﬁbke, |

The d@fmgﬁmt wag-serally ma&zm‘;&d in: sgsan&smg 3 H‘ LGmdar fhe: c;&mmsmam sﬁxe d@&mb@d.

The »defandmxt obtained wmaimmast '-bycccmpeﬁffj;

2 Sz-ﬂﬁ.,l-{«mmmw& her @%@%Elmge and expuse

her iower imdy by the nge of fores or ihma& af &he 11858 ai" i“nrw “ﬁw Emmmy af SH, 8B s

'ﬁ:lenlkmn (2E3Y IR ANG

' mﬂce oe“?m«mumugmemey IS




B\l

SR 37;‘

WREE
aae

‘ ‘.I'OEJ

g

1

TR R S PR
RO RIS g | R

17y

18

A dadad

Gy d

e 2

':, Findivgs of Fuctaod Qonctudvns ofbaw

13 |

6 ||

| ‘"awcz:m:m(m 30

{3 'm&t the {ﬁefendam was: ot mmtrzed £ S E\ﬁ a ﬁw hme @f thie sexuai cautm, and

{4) That the asty ocemd i ‘the 5&333 oi Washmgmn

Deputy Prosecuting Aftorney
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S . SUPERIOR COURT OF WASH
| STATE OF WASHINGTON, | :

wl - Pleintiff; |- CAUSENQ: 07-1-05074-6
. b } a8 "
gy migf;f

3y

x|

sl THIS MATTER having come before the mmmbxeryancmahcomwmm%ay of
1) July, 2009, for pretrial hmﬁﬂgiazde@miﬁegﬁhe axﬁnisgi&ilﬁy-.-pﬁ?aih@f-%x-@ﬁt’ensaf-@vixienca:mdem

e 1 BOW 10:58.020 and BER 404 mﬁ:haa«:hmges-»ﬂmaxm-ﬁfw@hii&&iﬂ-ﬁ%e-sfi-‘im: ﬂ'é@r&ﬁﬂﬂﬁe@mﬁ:
A r.\v ]18 : .

Liberties (twn counts), Invest inthe Pirst Dagms,, and Aﬂswi& in t}w Secrmd }egree, fhe

defendant hm&mg been pmmt and regmsmted by hd Y, and the. S&ates bemg re@mamed by

21 - documents andd briefing, and »hwmg.cﬁum&&mﬂf&ha-zszgﬂmem of counsel afﬁtﬁ'-bmgzs_duiy advised
250 in all matters, and the court having rendered an a‘xﬁaﬁf-mﬁ-ingsthereon;m.mmharéwim makes the

following Findings and Conclosions,

Cwiede o ML F’mdtmﬁfﬁclmd{!wdunmeﬁ.w
Crepr g Regding Pdor Sre 0 Fensega ‘

T 1a;nﬁnne = £353% ‘7%7409 ‘
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CEEE
say 3

s| o the .da;fex;s:iam | |

: [m: 9 5 3. BEHK iﬂi:scl@sedfof‘ettBr@@ks:zthaz éhé-&iefeﬁ&anéhadfhiti-her on -:B.ife.r bx‘ﬁt@ékm‘r’itb Wire

| coat hanger in the besement of the mmdenw ai 1006 S ceﬁar 8t in Twsoma, where she
Jived with the defendant, hex' ma&hm mfi her aigter

6. S.EH hed mm&enmﬂy backed up %}m kx&chan smk by mwﬁ:mg patm skxm into the druin

1ol after &mmg pmmualy beon wamed not o do 80,

e dS 2
164 B SE

7R

4 9 hileths deferdunt was hitting S5 on her bare buttucks, he mked ber, “are we
el o o kit ! ; e
o having fun yat?
Ay
sova o 10, 555, wan swire thm the defendmt gmamed aadumaswmsm ’ﬁw def@udmt imd

a2l :

ropeatedly beataxz berin the past wﬁh varmus asf:m 8 m mciude beim, mﬁﬁﬁe& mre
a3 | hangery, and a device &he é@smhed “ﬁagg»aa‘” : i
24 11. 8.E.H. also disclosed that t&w defndant imi sexuﬂﬁy abused ber %en shewas

ol

25 4 spproximately 12 years. old by ingerti

g his fingers mm hm‘ voging ‘
2| b2 SEH also dssmbe:i 8 mp inthe defendant’s truck: wimm he hmﬁ sema}l&“ abused her
while driving to Adoriy, QI%

Omce ﬂf P;mesuﬁssg Attorosy
. e, g R,

P Findings.affact and Conctistins SF L
Tl Reguiding Priss Sy Offensez-3.
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COF m&wgu of Fant et Crintlivsions 6FLaw.

e e, Y i Nk R A S e e it WP e,

13, SEH. was told that ahehaﬁmhmmeﬁpums&mwtmcewe aheatmg, -m?f 20 wa:me

defondant on an i hais trugke, 8. E ﬁ @ptmﬁ to tﬁke %he mp wﬁb the d@fendam

18, Third, the defendant wounld iwﬁd aut hiex Xw:sx&, emd SEH would hawt to p&ace hsr broust
in his hand. | |
19. S.EH. told Detoctives that this went on from the time they got ou the freeway in Tacoma

until they arrived in Astoria, OR,

20. On the way back -Mmma;z&mgéfeuma m@emwm: hinen agmwﬁh SEH,

fmcmg herio. eﬂgaged inthe mm& swtmms t&mt mcm’md

Astona

-pumber. On Juse 12, -zwzz; a Amsre.;adedfngaegumfw&&-ﬁ&@;aﬁagmg sﬁy@g:wum&
o Cownit Tz Rme@fa%ﬁﬁﬁa&aﬁawﬂdmw% ,‘ , |
o CotIl:Indecent Libesties .
® Cwm Iﬂ waes% m&he Em I}egme
® x:‘ass‘mt ZV Eﬂdwm&‘ st&r&m

o Count V; Assanlt i m the Secvnd i?egree. mm %xaaﬁ Maiwatmn

Ragw N Brdoe Sox Offensrn 3
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2%, The State filed notice of ity mtegmosee? at&mssmn«z&f%ﬁimc@@f ‘pngli'?;:ai%_;isex; oﬁ"wmm

June S, 2009,

8 - ’sgwe anthong f:mm& of Qmﬁmummxmﬂ me aM‘nar fm* Immaml prposes before an

S NUSTE |

vrr S Amended Infammzm waE, ﬁﬁed%m? st

bl é p&m agmm em

5. Ongmﬁiﬁy, the charged victims m the, 3996 case w:*re maﬁ&ei‘eudm*s bmiagw&i t&aughter
CM., snd his mgmmsgmw,i& |

26. C.M. was the'charged wmm ot ﬁw two ammﬁfs hmd m the M@n@m&’s gmi&y pﬁea. The

e A 27. Both C.M. and LK. testifisd on July wu* 2009,

MR

l6] 28 Thedefendant began to sbuse CM. in mmmmateiy 1992,

7 29. C.M. split time: with her bislogical mm&her ami ﬁzha defeﬁﬁam, genemﬁy spfmdmg
18 | |

summers and some-other iama with: ﬁw e ;andm

15 || N
: 30. During the 1992-93 school yemﬁ;

ived with the: dei‘mdam

w,,,v-i.\:,_  3L.The tiefmdammuidenﬁercw’sbedw&)ma& -zx,!;:.]_fa_s dwake her up 'K‘ha eﬁeiexadzmt

wonld thee make C3. taks ﬁhfe‘iﬁrfﬂik:‘a’thesv-tzéfff’zmi?fWesu dxex;mm hzs gemtais te hea :
a4 32, The defendant Wzmid force C M 1o b@ﬁd over it i‘mm ofher: whﬁe cmpﬁe&ely undeand
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NIELSEN, BROMAN & KOCH, PLLC
December 12, 2012 - 11:13 AM

Transmittal Letter

Document Uploaded: 398834-Gower Pet.pdf

Case Name: State v. David Gower
Court of Appeals Case Number: 39883-4

Is this a Personal Restraint Petition? ™\ Yes

R

The document being Filed is:

Designation of Clerk's Papers : Supplemental Designation of Clerk's Papers

Statement of Arrangements
Motion: _____

Answer/Reply to Motion: ____
Brief: _____

Statement of Additional Authorities
Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes:
Hearing Date(s):

Personal Restraint Petition (PRP)

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition
Patition for Review {PRV)

Other:

Comments:

1 No Comments were enteraed.

Sender Name: Rebecca W Bouchey - Email: bouchsyr@nwattornsynet

A copy of this document has been emailed to the following addresses:
pcpatcecf@co.pierce.wa.us '



SUPREME COURT NO.
No. 39883-4-I

IN THE SUPREME COURT
OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, Respondent,
V.

DAVID GOWER, Petitioner.

CERTIFICATE OF MAILING PETITION FOR REVIEW

I certify that on December 13, 2012, I personally mailed a copy of

the petition for review in the above case, via first-class mail, to:

David Joel Gower

DOC #760395

Clallam Bay Correction Center
1830 Eagle Crest Way

Clallam Bay, WA 98326-9723

Rebecca Wold Bouchéy
WSBA #26081
Attorney for Appellant.

NIELSEN, BROMAN & KOCH, PLLC
1980 East Madison
Seattle, WA 98122



(206) 623-2373
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Transmittal Letter

Document Uploaded: 398834-Gower.cert.pdf

Case Name: State v. David Gower
Court of Appeals Case Number; 39883-4
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Answer/Reply to Motion: ___
Brief: ___
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Cost Bill
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Letter

Copy of Verbatim Report of Proceadings - No, of Volumes:
Hearing Date(s):

Personal Restraint Petition (PRP)
Response to Personal Restraint Petition
Reply to Response to Personal Restraint Petition

Petition for Review (PRV)
Other: _Certificate of Mailing
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Sender Name: Rebecca W Bouchey - Email: boucheyr@nwatiornay.net

A copy of this document has been emalled to the following addresses:
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