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. ! . 

A. IDENJ]TYOF PETITIO-

Your Petitioner for discretionary review is Di.wid Joel Gower, the 

. . .· . ::-: .· .·.·. ·, ' 

The Petitioner .seeks tevi~W <Of the opinion fu the Court oti Appealsi · 
!· . . . . ·. .· 

Division II, Gavsethttnbet398$3 .. 4~U. which was £11ed on, JNtiV~t;nber :z.o, 
. . . . . 
. . 

2012. A copy ofth~ opiniou 1* ·&tfuched h¢roto in the Appendix. . No 

motion forreconsid~mtionh:as b¢~nfileg in the Cotll'tofAppeals, 

C. ISSUB })gEiSglg1fEI) FOR. REVIE~ 

Whether the Court on Appeals erred in}\O~ding that the triaL cmut' s 

erroneous. admission qf lWQpensity evid.eu9e Mdet ItC:\V 10.58,090 ·was 
.· .· . . 

~ . 

·hlu'mle~:;s · error where the trlal co:tir:t made ftndings o:6 th¢ erroneott<; 
.. · :; . .· .·. 

evidence and basedit~ c.on¢lv$i()~x~ at'l9.conv~cticnis on these i}hdings. 

D. $TATEMENT OF THt; CASE 

1. .E,actuaf Etisto~ 

l 20: o7 n· 'd:·J· 1·· o· · ·1·· · d·· • · h · · · ·:~:. ·h· ··.c. si· ··1··· n . ··., .. avr ... oe , ower .we·· m a o:use \VlhcJS Wl.,a~~ . .l:Vtma 

Gower, atid .Mrs. Gower?s twoteenag(;1l• darigh:t~rs, S;B.H. and .$.H. RP 

159, 'this case .al'Qs¢ from twd alle~e)d Jn,cide11ts with b:is. p:.year:.old 

stepdaughter,. SJMJ .. 
: . . .· 

.lit the. :first il1cid~nt. in Jat!(} t'ltttru;tJ;e:t\ 2QQ1\ ~lten SJ3.l!. wa.s two 
.·.·. ·.. . :. ·. . .. ·.· 

. . 

:months short of her eight'Centh b}rthd~y, Sl]E.H~ \Vas told that, a:s. a 



punishment tor ha4 behfi,W91p~ she.lwoui4 .eithetb¢ Spatiked; or would hav~ 

to acconrpany her step--father on a sho:rt~lt~~l tru,~ktng ttip; J~P 286~•301, 

304. 
. . 

~ ' 

Tog~tlwr> th~y d.J;qve from; l~w<:rr.u.~: to Astoda1 Oregon aucl. bac.ls: .in. 

one day. According to. S.E:.H., ·as• soon as the. truck heater wahrted up the · 

cab, she was told to take her pal'its dff and. sit behind Gower in the cab. 

RP 309. then~ accot<litlg. to $,.e.h.;(:l:ower pro.ceeqctl ~o tou~h h¢r breast 

and vagina as he ·. drqv~. ·R:P· 306~7~ · 356; · ()bviot:J:sly; · there wete no 

witnesses who could eon.tirm or d~ny S.BJt's allegations, b1lt Gower . 
. ,· ' . . 

: . . 

denied tb:aJ anythms !.{exu?l had pcc-utte<:l petween them. on the trip, . RP 
: r .·.. . 

489, And, when the truck was Std.PP<i'tl by a state tro9.P~r OJi the w~Y back; 
·,· .. . .. 

:· 

SJlH. did not ask fMhelp Qt seeth tQ need. it :&P 494. 

· The second ittcid~nt aJI~g¢dly> oecvrred in September of 2007 ~ 

when S.E.H. caused tlw ldtclwn plumbing to b?J.ck vp by pl~cirtg potato 

peelings do:v.1fi the drain, as she h~4. appa:rently done s¢vetal thnes before. 
~- .. . . .. 

RP 310.. Gower admitt'ed to b~h1~ very angry and. ordering S;:£.El. '~out of 

his sight" do:wn to the basement ·.RJ:l· 475. S$.H. testified that; once 

downstairs,. Gower joined her, ordered her .to 'U~ldtess;. and spanked her 
. ' . . . 

: . . 

with a plastic coat hanger; RP 310., 312; 333 .. SJ!Jft also testi±1.¢d that 
. . ' . . 

. . 

this wa~ .a. typka1. p:uni$hmettt ln:tlie household for '~b¥1 grades or doing 
.· :· . . :. . 

something wrong:~ RP 300.. S~E/ft si=tid the sp~W.g hurt, ~ut sh¢ }1ad 11.9 



. I .. ·.. . ·. . . 
. . . 

m~ks or btuis¢s·rro.m :it. >RP .3$:3~··· S.:BJl·di.d·nY,t see. Gower })econH~ 
. . . 

arous¢d during tht9 ptmishment I%B 347. 

S.E.H.' s si~t~r, JJ.,yeru·~o~6 $.11, testi~ed that she had never been . 
·.. :· ·.. .· .· : : ·. ··.. . ... ·.• 

sexually abused by Oower~ :RP 469, 276, 27$,. SJl. said that s.h~ pad been 

spank~d ·on occasion~ .with her pdnts dowtt~ })ut thl'l;t she tleVier c(}nsidered 

a:tts tq b~ lltbtt~¢~ otk!Y one oftbe pi:pJi#htx>,et.its fbt misl)ehavtor, RP 274, 

'276. S.H. said the ~pa:nk:ingdid .hurt, but did notleaye marks; RP 278. 

S.H. had seen S.BJf. retum to their room fron1 the bt.tsement, ''slightly 

pissed .. off and .c.tyirtg,1
' and assumed thls ·was .foJlovvtng pml).shment. RP · 

Detective Jason Brooks testified that he found an "S&M roo:m'l ill 
. . . . . . . . ~ . . . . . . . . . ; . . . . . . . . . 

the Gower house~ RP 162. . Deiective Btooks admitted that S.EJt. had 
. . . . . :: .· - - .. - · .... - ... ·:··' :.: . . .· 

told him the s&,M room W2$ always Jocke<l. a1:1'.l th~t she had never heen.in 

ther~had never been.p~lfiishe4itltll~r~ .. ~1? .231~ 2~6. 

Gowet denied ever seehig S.B .. H. naked, denied forcing her to 

undress, denied spanking her or hitting her witlilt .¢oat,.hanger or-anything 

else. RP 476~7'1. ·He said the most he }lad·.evel' done was ~~swat~· s .. BJI. 

ot1the butt RP477, 

Gower testified that S.EJI.. had. accomptmied Nm in the tJ;uck · 
.· :· ·.· . .. . 

twice in the s.umtner of2Q07~. th~fonce it was by her choice and. once was 



. .· . ~ . . . 
. :· .· ·. . . 

punishment for rect<less dtlvh1f:F. •••IW · 484.,;$$, But <he 4enied tl1~J he ever 

.. · touched her or made her t~mdve }1er plothing .... RP4S9. 

2. R:CW 10S8;090 E#idence:. 

Ptiot to trial~ the State so1tglft,. over detimsq obj¢ctio~ to introduce 
: .· . . : .· 

the tcst'imony of C!VI., G()wer's biological daughter; :regarding two 1995 

convictions fo.r f'rrst degree child rholestation. ·1&5:00~ CP 2.8 

C,M, testified that Gower h~t s¢.xuaUy t:m<1 phy·sicaUy ab}iSed het 

:from 19924995. RP 46, According to C.M., her father: had p:rogryssed 

from initially infonni!'lg her about male anatomy, to showing her his own 

body a11d making h~:r toqch. hi:t11 as sh~ sat on his ·lap witlt. Jaer breasts 

~xposed. RP49. She wasinthird.~rade~.· RP 50 .. 

tn the sum1ner {)f: 1995; wh¢n C.M. was ten1 Gower wotdd wal<e 

het in the :middle of the night, ntak~ he:rtak;e qff n~r P~J1ties, bend overi. 

an.d spread herbtlttocks ashe.Jooked an4.~as~w:b.ated. RP $2. C~M. st:1id 
. . :: •' 

this o.cc:tlrred two to tht~e ti:ill,es a 'Week. ·RP 60. 

CM. also rementb~1~ed. watchilJ,g. p()rnosraphy with Gower as ·he· 

masturbated, or sometimes tottched her. 1W s:;t;..sa. He also maQ.e her sit 

naked by the window; RP 53. 

C.M, .also testified to phy&ical ah:tlSe by Gower, saying that he hit 

her often and she w~ afraid of l).im. R:P $4, c.M:, said that Gower had 
. . ~~ . 

:: 

$p~:~;nke<i her to the point o:fbruisi~g. ·ap· .62~ 



. . . . 

.subsequently charged.an:q pled.gl;)iltyto two counts o(chUd mol~statio11 in 

the ·fust d~gre.e.. RP< 500; ·. q.M .. had<~<>t se¢1l her •t~t1t¢t$ince •th.t?tt. RP46. 

The trial c()urtrul~ th~t(J,M, 's testitnony wasinadmi$sib1e under 

ER 404(b), 1 but that this evidence only had to be related to •t"l sex offense 

and admissible under. ER 403 to be .adrni~sible under RCW 1058,090. RP 

1he court also ruled that even .C;I'¥1\'s testhnon,y regarding the 

spanJ.dng was admissible Ui;!.det RCW 1058.090 b~Q~1lse the court found 

that there ~'n1ay be'; •l:l sexual ·component to 1:11e ,spanking, RP 135 .. 36, CP 

31. The court n:ded that; although the spallking wa,s tH)t a part of the 

convictions involving C.lVt; he fbund it mo-r~ probably th,a11 not qccu,rred. 

RP l38~39. 

Gow¢t• ru:lmiffed that h~ ·w;;~:s · ~onviGted @f ~' sex Mfens¢ for his 

behavior Witl1lus.da:ughter~ GM,; h'i..l99$.. RP 499, H~ adtnitted h¢ pled 

guilty to mal<.ittg C.M. get up at ni,g,h.t, take offh~t clothe$ and bend ovel' 

in front ofbitn, and.to attempti:JJ.g to get hei· tq petforln oral s¢X~ RP 500. 

Gower was under s11pervisio:n for thes¢ convictions tmtil 2004, 

tak:ing monthly polysraph tests without incident. RP 495·96. The 

1 · · •. ,y d ~t..A· ·· · · ·• · · · •· u· · h s·· ELI ' · Tim court rwe .· u~&tC.M.'s testimony :was not s1tn ar enoug to , .. r.. s 
allegations to be considered a cororn:on scl;te:rne or plaJ1 uuderBR 404(b} RP 
132. . . 



supe.rvision ·ended h1 the summer. of2004, and thatjs .when he moved into 

SivilinaGower's house. RP498. 

'the td~1 Co}lrftn4de e:xteP:sivy fip,qirtg$ abottf C.,M:/s testi.rfiony in · 

the findings of factand concl"tsion~ oflaw £or. the berwh itl.al OP l4w 13 .. 

3. Ptoc~diJtalHistot:& 

David Jqel Gov;rerwa.~ charged witlione. count ofrape ofa child in 
' .· . . . . .. . : .· 

the second degree, two cottnts ofi:ndec~nt liperties, OJ.l~ count ofincest iri 

the first degree, ~nd one cou:trt of assault in the second degree. CP 11. 

Althpugl:l .not a victfrp of the crimes charged h1 this trial, C.M. was 

p.ermitted to testify in the sent~n¢.ing heating~. over defense objection. RP 

The court found Gower i1ot g1Jilty · ofllie r!l:P~ ·of a chl.ld and. a,ssau:lt 

in the seeo.nd degree· ¢h!u.~ges, but g~1$lcy oftwo covnts g£ in<l¢cenJ liberties 

and one. cotmt .of incest in the fttst degte.e• CP · 16'"'18 .... Th~ . court mad,e . 

extensive findings ·relating to ·C.M.'& testimony in the Bench Trial 

Filtdi.n;gs. ofFact and ConchJ~to~s ofL.aw~ Cltl:2~ 13. 

RP $93~. Supp. CP (lu4:&m¢tit and S~nten<;e: at P: 6). He was ~1f!o 

concurrently sentenced to $ix:ty months on qomit Jll .. ~tl:PP• CP Oucilgn~ent 



4. .CourttttA~~eals JJ~i~iQn: 

Gower appealed his convictions to Division II. of tl:l¢ Cot1:rt of 

Appeals in October of 2009. Gower argued, among other issues~ that 

C.M. 's testimony had be(lp erro11eously a<lmitted und¢r R.CW 1Q.5~L090 

beeause that statute· was :unoo'nstitutiqnal, Ap:pella;nt's Brief, .. at 19 .. 28 •. 

{}ower further arg~1eq that this enxn, t~q1.Ji;red. t~V¢~sal i11 his case becattse 
•. . . ' . . . . .·· 

404(b), but admissible under RCW l0;$8.Q9Q,. and .it had bee11 4&~4 

impermissibly as propensity evidence. Appellanfs Brief at ?t While 

Gower's appeal was pending; the Supreme Court·accepted.consideration 

of Stttte v. Gresham~ 153 W:n. App; 659, 22S P,3d 1194 (2009} and S~ 

v. Schemer; 153 Wn. App. 621, 225 P.3d 148 (2009). Gow¢r's ~.ppeal 

20121 the S:upteme Court held; in State V; G12eshtl1tl.,; 1n ·wn.~cl405, 43Zl 

269 P.3d 207 (Z012) thl:ti RCW J0;$8;090 ts lJl\CO:t:\Stitutioual·beca.use it 

vi.olat¢~ the .s~patation of'powers d.()cttirte. 

The stay <on Gower's ~ppeal wM thenlitted aJld the .Cot1rt of 

Appeals tiled apublisheddecisjonintbis Pil$eorrl\fQvember.20; 2012. In 

this dNtsion, two mern,h~rs of the pru'lel sigtt¢<;i the maJority authored by 

Judge. JU:l Joha:tts6u~: holi:lJugth~t the e.'Yt~¢tlQe t¢l~titfg t9. Qp:yver' s c<}n.d1:tct 

with GM. had been impr{)nerlY agmitted W14~r RGW 105$;Q90j citing 

-7:.. 



State v. Gres~. 0pi;tlion~t4~5. ..However; the ri:~,ajorityqcof+cluded that 

th~ ~r.ror was hani.ile.ss. b¢c.~qs~ th~ tri~lJlJcl;g¢ did Jlot t¢.f.e;~'etw~ the. . . · ..... ·. 

inadmissible evidenc~ itl.his CO'fi{.)l:t:rsions oflaw~ · Opinion at$; Judgp Lisa 

Won:wick dissented~ noting that.the ·trial Judge bacl ht fact made ·.rwdings 

on the disputed evidenc~, had achnitted tlw ¢vidence for prop¢nsity; and 

had based his conclusions of Jaw 011 those fitldii1gs. Opinion. (Dis sept) at 

19<20. Jw'tge Wor~wicknot¢s: 

~~ ·~h::::·.:~;~~it:i!fb~~~~:~t$Q;~hgeelf~~~l~~O:i• .:~· 
Appeals retrospectively determines that the td~l.co1JrtlJHJ.St 

~~v%;:;:~e~t:~~t~~to!}t:~o:e~1::i:;~~;!~~::aT~~~ 
beco.mes ri fact finder it$tdf;. effectively a:nwrl:ding the> 
findings of: ··fact to cqrrect the.·trial 9o:rttt's .ertot. 1 
respectively submitthat this i$1i~t ottt tok. ·. · 

Ophtion (Diss~nt) at 19.;20. . . 

Gower's petitionJpr reviewqfthis decision timely follows. 

E. AR01Jl\!!BNI )YHY REVIR)M.SHOl]Lb £1Bi\CC_a~1~.Ep 

The petitioner assens t11at:fhei.ssues.r~!!ed hytb:is Petition should 

be addr~ss~4 by ·tb,e Sllp~me Co:mt bectrq:s¢ thi,s case: (1) the decision of 

the court of appeals is in corffliQt Withad.~cision of the Supreme.Court; (2} 

the deciskm of the pourt of appeals .is in confl.kt withwtothet d~cision of 

th~ court of app<ll~1s~ .. (3} ta:ls¢s. a · signifi¢U.l1f . qnestibn · · under the 

Constittition of th~ Uniteg St1:1:te13 an4 (4) involves w i$sue ofstJ.bS'ta,litial 



forth h1RAP 13.4(b). . 

THIS COORT SHOULD GRANT REVIEW BECAUSE THE 
COURT OF . APPEALS ERRED rN H'OIDING THAT THE '·· .. · _·.· .. ·.. . . : _::. _·.: :: ··~· ·. _·->::--': :· .. · ::. ': ·:-· ::.::··:·' ... :: .. ·:_~:··:--: ·:·.· <·· ·:··:~_ .. ::-:·::: . -··.-:: :· .. · >. -~.:_·_.-· ·. .· · .. ·._ 4 

TRIAL COUR;FS ··. ERRONEOUS. . ADMISSION OF 

~~=~;~YE::E~C:s~~~~~ :~;{L 1:J~~~QM~~ 
'J<''Tis:rn·.'' I'N· ··o··cr ·oN· rT:TE .. ·. 'E' n•n:o' 1\:tli'Q• ·u· ... :0 "E"' TTf'\E. ·N·. "C''j ··A""ID. ·,..., .R· ·E' Ll' 'l'~D: . · .. -~~:'!· ·. · ·. : ·. ·D:· . · · .. · . ·. Q: ·: · ·. !:~> · .-:~ ~D- _ ·: .· :·· :.q ·. · :-V:'·.L~J. y/: .. > ·.~J .. -~··'t _·. · ~ · .. · .· .. · _ ·D . 

ON· TH:ESE·FINJ)INOSIN.·REACF!IN.G.HIS·CONCLUSIONR. 

The ttiai cqurt .. admitt~d C.M.'s t~stim:o11Y .\lnd~t • It{::W lQ.5!t090~ 

RP 132~36, CPJ0 .. 3l. Thettial C(JUttheldthatC.M/stesti:rnonywoulclhe 

irl~drrtiss{l;lle utwier. t!R 40~().)) and th~t the teStlJ110I1-Y ditJ nor fall within 

c.ommon scheme or plan; exception· RP Jj2;,3$; GP 30<H. In. its findings 

$. 'fhe evidt)l1ce of the <:tefend;ant'~ prior sexual 
misconduct with C,M, is necessary to #te State~s case <at 
trialin the present cru;e, · · · 

8. The probative value. of the defendant's prior 
sexual miscoridu9t With C.M. substantially outweighs any 
prejudice that tnay exist <after the. trier of fact hears . the 
evidence. · 

9. The coUrt finds. that evidence {)f the d.efendanrs 

~!~~~~~~:!=1::!:i~~w\ &~~.o~~··· is ad1*issihl~ in. U\e 
10. The court does not find that the evidenr;e ls 

::::s~:1.~·s(:ff6,r•t~~ s~~!(!~#t~~;ilt!!:criteit~~d:!!i~:l~~:· 
case in chief: · · · · 

.. :.~~~:aie:=:~~=~;r;i. 
defet1dan:t. ,; · · · 



CP30-3L 

ill closin~, th¢ prosecution argued that the pfior·oonvictions were 

:rel~,evaut to S •. RH\'~ (~~redipilityY . J~P. 54$i 55 L · He. afSo o¢tnpated.C~M. 

to S.E.H. RP. 545>;46, ·· EssentiMly, the foc~us ofth~ :rros¢c.utur's argument 
·' . . . . . . - •' : 

was that because Gower had previously been convicted of molesting his 

biological daughtet; he must be g"\;lilty ofthe same behavior with S.E.H. 

He argued that: 

Your Honot; ess¢ntia11y, thi:s case is a cr~dibility 
detenninationfor the Cotttt. ·You have tWo different stories 
or what. oc¢vrrea. oiw . story is ¢tedfbl¢~. Mci that ts 
[RE.l-;LJ, One. stoty is nM, .and that is the 4cfendant The. 
defendant· acknowledgedthat.Jw made rules.· ~.tnd. that·• h¢. 
broke them. · the del~t;t:datlt ~.ck.nqwlf}.dg¢d tll~t · · h~ 
previottsly lllQlested .his d~ught¢r; · The defeqd~tlt~s 
explanation of what o¢c.wted in this CW3e ·is simply :not 

d'1..·1 . [0 ·· ]_-.. ·r·r· · ; ·J •· · · ·. ere hie. p;J.~. •·• s 18, 

RP 551 (empha.sts added) .. 

'tile trial court entered findings offact ~nd conclusions of l~;tw at 

the fil1dings of fact is a complete r¢d4tt1Pii Cl.f the t¢stimony of C,M, 

regarding .her history with Gower~ :spankings she allegedly recdved; anq. 

alleged sexual abu$~ .. ·CP 12"13; .. At the c.oJ:ielttsions of the fh.J.dingsoffact. 

section, the court states that: ~~prqtrt the foteg9it1g Findings of Fact~ the 

Court makes the folhMVit;tg Con¢1usions of Law.;' CP 15, The trial judge 
·:· 

th\?n goes on to find that. S .E.H. Was ptedible and that. the spatllqng. She 



hw~st i1;1 th~ Second Pt'i~¢e. .CP 1().,18. 

In Stt\tey .. Gresham, this Qomt h~ldthat RCW 10~.ss~.0.90 viohttes 
. ·. ,•, . . . 

the sepatati<m: of pqwers doctri11e and· is p:n.oo11$titutiqnal 173 · Wn~Zd at . 

432. It is theref-ot('; cleat in this case tijat the trial co1;1rt~s admission of 

C.M. 's extensive t~sthnotJ,)'regarding alleged past sexual misconduct was 

erroneously admitted by the trial court undet .RCW 10.5.8,090; The only 

rem~ining issue is whethei' this error tequires reversal. 

G~esh~:tn lu~ld t.hfl.t e~:rqrs in admittins ·evidence . und,er RCW 

10.58,090 will be evf\luated l;utder the .noncopstitutlQnallritrmles$ ~r:ror 

standard: '~[W]hethet, .· Wi;thiri r~~sOJ1abl¢ pr9"b4.bilities,. ha~ the ·error nqt 

occurred, the o:ufcortte <>fthe·ttial:wotlld have been rtn~teri~lly affected.H 

Greshanr~s conviction must .be reversed~ while Schemer's convictions 

would beaffirm~d. 17$ Wn.24at 4$4 .. 35. Thekeydifferencebetweenthe 

evidence ofGteshaut1s prior cti~es/' while the evidence ofSc);l,erner!s 

''prior acts of child .mQlest!ittlon w&~ adlnissiple f9t. the purpos~ of 

demonstrating .a co.mmon sch~-n~ or plan}' •£4~•!itt 434,;.~l$, ln tnis key way; 

this case is in the same position as Greshaw~the td{l~ .90utt here expressly 



fowtd that C.M/s testirnon:y w~s in.a<itt}.i::~sible under ER 404(b) ru1d. there 

was no othet basis for theadrrtissi.on ofthis ¢!vi4ence, 

In .dteshmn, alL that r~mi'citi¢d after. qxclqding the etroneo.usly 
:. . . . -. > •· .. ·. . .. · . ··.· . . 

adttdtted evide~ce was 1'[the ·· child~sl · testit1io.nY that Gre~haro ·had .. 

molested het mtd her ·pr:weilts' .· cot:.t()bo.rat.kttl tllflt Gresham had· the 

o.pportu11:ity to do .so.,. along \vith.tM investig~tmg .qfflcer's •J'¢sttrno.ny; 
. . .. · .· . . . . . . . 

There were no eyeV{itrressesto. the alleged h1cid.ep,t~ ofrU.o:testationP .Id.,· at 

433. The Court held, "[T]herej$ a t~asonable pwbabil~ty that absent this 

highly prejudicial evidence ofGtesham;s prior sexofferise , .. the jury's 

verdict would have heenmateri~ly aflected.'' Id~ at433 .. 34. Thus, the 

Court held, 'T\V]e catmotsay that the erroneous admission ofthe evidence 

ofOresham;s. pridt c<mvictionwas hru·n1less eb:or/' IQ, at 434; 

. The facts here ate sim11ar .to those ht Qr¢$}l~m's cas~~ T.he ··sole . 

.direct evidence ~inst Gower was .S,BJ7!/s .testimony •... Asth~ di.ssen.l in 

the Court of Appe~ls noted,. this qase '~tutqe~i lat&¢ly on, a credibility. 

COlltest between Gower and s.BJ.tL'' Opinion. (:Oissent) at 16. S.EJI. 

for sexual grat1:ficat1on. there wet'e no eye .. wimcsses and there. was no · 
.· . 

physical evidence. In fact, that this was. a case based pn cr.e4~hility was 

the reason the .State. gave fur the ·~nec~ssity' 1 of the ad:m~sstor1 of (\M? s 



. ~ ·:. 

·testimony. RP2 .123, 124.:5. M<rry<>ver; the Qo:urt expressly .adruitted tbis 

evidem;~ ·~· pr9pen$ity ¢vi4:et:tc.ej. fill<iii:tg 1t wo4ld liave be¢n:}n@_4nUssihlct! 

under ER404{p). 

Cotlfts have consi$t¢ntly. ·11<>t~d the. 4iShlY . pr~jwlicial rtaft1re of 

testii'nony like C.M.;s. "Onee the acc\J-Sed.has been eh~acterized as a 

person of abuormcl bent~ d:rhiel1 by bi9lqgibat inclii1atktt:t, W seems 

· relatively easy to arrive atthe conclnsion that.he Jiiust be g'u.ilty, lie cotild 

not help but he otherwise.'' State v. Saltat~Ui~ .98 Wrt.Zd 35S~ 363, 6$5 

P 2d 697 (1982). Judges are not irnxnune to the dan:gets of such evidence, 

especially where the statute directing the admission of thi$ evidel:lCe 

validates its use for. the prohibited purpose .of showing the de:fendanfs 

propensity to conunit a certain. crime. The Judge· here m~v;le. extensive . 

finding's of C.M.~s testimony and. !Jas.ed its> cbu¢lns~ons of l~w oit the · 

:findh1g$ of f~ct CP 12 .. 13~ 15. Thus~ Hke m Qreshat1i~ t~e Rcw· 

10.58,090 testimony adpJ:iit¢d agai:U$.t Gower was not harmless $1d 

requires the reversal ofhis co!lvi(((:ions; 

Yet,. the majptity decisi{)l.l· of the Court ·of Appeals here held that 

the erroneous admi$sipnofC~M.'s testitno11y in this case>wa,s nevertheless 

harmless. The majority con9luded that be.cause the . trial court'.s 

cqndusions of law ¢o tlOttefetence tlie erroneou:s eviqence; the trial court 

did ttot r,ely o11 it itt re~cl;rip,g tl:v;; convictions •. ·• OPWiou.~, at 5,. 8\\t~ ~h~ tt:ial 



court does devote. an entire section of the findings of fact in suppo.tt of the 
. _,· ·. . ··. . . . . . .. 

verdict to C.M.~s testimony.. CP 12~13. Respp:ttcUng to the dissent, the 

.majority dis~nissl;}s thest:1 fh1di:tlgs,. stating that "!,he trial court did make 

fmdings of fact eon9e:cni~,g CJ~4\'~ testinww. but tl;lpse filldci®& w~re s<:lt 
. . . . . ... 
. : .· .· ·. ,• .· 

o-ut $e;;para;tely !llld wew not QOfltie~:tted in ~y WO,Y to the figdi11g~ of fact 

and coi\clvsious. Qf law th~t S1f:f!pott .each. gtlilty vei'9:iCt/' .. · Opipiori at 5; ±L ·· 

lt As the Oissentno.tes: 
. . 

Whtm.ajudgeisreqt;fit•.edto make f'u1?1bJgs<offactin. 
ajury-waivedcase, he got o1i.ly indicates .his rl1'1dh1gs on the· 
issuable fagts, hut he sets forth the very >basis 11pon which 
his conclusio11s of law must r¢st. ·The finding$. offactfol'm · 
the basis .for the · conclusi<>Il$ of law whether eX;plicitly 
referenced o:r not. Iftlw Court of.App~als retrospectively 
determines that fhe ttiai court must have igrmred certain of. 
its own findings offa~t; the Cm.m of Appeals steps.out.of 
its role as a, teview .tdburtaLand becomes a fact imdet its~l±: 
effectively l;lmendingthe fit1dings of fact to cortect the trial 
court's error; 

Opinion (Dissent}. at 18. Th¢ trial court her¢ e~pl·essly. sta.tes that the 

· concJusious ofla:w to whi(;li the <ii'l~;tj()tity re£ers; ax~ based on its· f:lnding~ 

of fact, whi¢hineli.i4~ ·those bas~<:f on C,M.'s testimony ... CP 15 ~ .· 
. . .· 

The n1ajori1.y de.cision relies .on two cases .tq support its conglusion 

that becau.se the ertot hete · occtJ.ttect in the cof1t¢xt of a b¢J:l9h ·trial, it. was 

harmless unless the tt:ial c()u;rt expressly cites to the erroneous evidence in 



Citii1g Re~Q, the. majority held: 

a trial court coltirtrlts reversible err.or orily when i:tco;rt~ldets 

:~:sr!b!:te;~~~6~e~~tt:~r~~~~a~td:.~~o;;•.::i• ~~:•··_· 
trial· court relied ott the it~adrnissibl~ evi.dence to wake · 
essential findings that it oth,~rwise wo1<1ld. noihave made. 

Opinion,. at 5~ ·The ;majority then; goes onto .say t1:1at because none .of the 

evidence that the triaLcout(.consid¢t¢d th,e!;t ¥videh9¢; t\lalting itharmless,_ 

Opjnion, at 5::..7. But, as .the dissent points otltk Ryan is factually 

distinguish@ble :fi·om tpis .one. because mth,at case the trial Judge stf!.t¢d he 

would not be considering th~. di~pute4 testimony. 48 Wn;2d at .30$, Tlw 

Supreme Coutt held, ''We must accept the tti~l:judge;s statement.that.he 

disxegarded the cha1let1g~;:d testirnony entil•ely ." 48 Wn.2d at 308. 

In Read;- the Court notecl tbat .1:\ presumption that the trial court did 

.not rely on the inadmissible evklenc~ can ll(}re}?utt~4- by evidence that it 

di<l. !h.((t evidence exists in this case. becattse the trial judge .tni;lde 

findings <>n tlw di$put¢d · evidel;l:C~~, stated that it would tely o~ these 

fmdings in reaching its ci>.ncl'Usion$1 artd th¢P. r¢ach¢d cortctusions of law 

ba,$ed on these findings, in¢luding.tb.e credibilit:y<of$,J>Jt Co11sequently~ 

the presumption is. -tebilttest and the .. court- cunnqt conchtded .. that the 

err.oneous .. admission· of C.M. ?s testifuony was .. harrnle$s. 



The col!it ·Of ;;tppe~ls -m:ajority ettedin flndin:g that- the trial court's 

err.on.e.ous adn:d&sion: of c,M.\ s tes.titn~ny under RCW lOSS was hatml~ss 

en'or. The erroneous. adrtiission of this evid~nce requi:rt?S the :reversal of 

Gower~s convictions. 

The Supreme Cotlf't.shou:ld accept review f'ot the reasons indicated 

Respectfully submitted, 

NIELSEN .BROMAN &KO. CH .. ... . ·' ... . . . . . . 

Rebecca Wold J3ouchey 
WSBA No,. 26081 
Attomey for Petitio-ner 
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STATE OF WASHrN'GTON, 

. v,. 

DAVID JOEL GOWER, 

JOHANSON, J.-.' 'David. Joel G<:nvera:p[)eals.his betich mal.·¢quvi¢tiOJ1$ fbtf\vo ct:nlfit(j of 

ii1decent liberties by forcible compulsion (~a:~tsii·· attd lV) and o:p.¢ count of seco~'l<i degree 

incest (ccn:mt III) for sexual contact wit~ his · stepdaugl+ter,. SEB. · He a:rgues (l) the trial court 

erroneously <admitted evidence of his pdor ~cts · ofqhilfl mplestatio:n. Utl.d¢;t RCW lOSS. 09\J, 1 (2) 

the evidence was insufficient to support his cqnYi®ons~ au4 .{3) c\lil1ttLative ertor re<'rui.tes 

rever$al. We hold that it was l;)rtoi' t6 .a.dmitevjde.nce ofGower~s priOr $ex o:ft~nses t!iider RCW 

10.58.090 because our .Supxeme Court has held that statute Un.constitutionaL But because we 

have the benefit ofthe t~·ial court's sp~oiflc fin<:litigs offact and cottcJusions ofUt.win support c;fo 

each guilty vetdictj wr; fttrthet hold tbat .st'lbstattti~l~ itid~pendently~adfllissible evidence supports 
. . ~ . 

.t RCW lQ.58.09Q, h¢1du1,1Ponstit1Jti<:malmStat~ 1>\. Gr¢sht,r'f1i, .173 Wn;2d40Sy 4$2, 269 PJd 207 
(201:2)) provideci ib:r th~ •is~ib*~it:Y of a 4efendant's prior sex o.ffe~ses· whi~ cha;ge4 with.~. 
ourrent.sex of:fen§le, notvvithsta:l:J,d.f:tlg ER 404(1:)); ·· · · · · 



No .. 398.83.-4-Il . / 

Gower's convictions lot' COWl.W n .. 111 ®d W;<.(lg(l we. affitpJ those COiU'lts, ltdlding hannless. the 

trial court)s admission ofGtrvvet~? priot sex:off¢'fWe$ und®>RCW 10.;5$;090. 

FACTS 

The State charged. Gower with first de$ree child tape2· alleging that he digitally 

penetrated SBii <rn an occasion years earlier (cown;t .I). · T4e State also ch~ged Gower with 

indecent liberties by forcible compulsion? and first degre.~ inc~st,~ alleging se~wil col).UJ;c.t and 

sexual int~rcP1J%S~ with SEH whil~ she rode with Oowerilthistttl.Ck (pou:n.ts llt;Uld 111). Alld the . 

State further chatged Gower with h:rclece;ut l~berttes by forcible c<:>inpulsion and second degree · 

assauit with sexual n1otivatiot4 5 allegir!g that .he spanJted SEI'i for sexual ~atification (counts IV 

.Pretrial} the State moved to atfu'littlie testimony ofboth .eM~ Go:vve;ti$ daughter~ and JK, 

Gowet's former stepdaughter. Bt?th witnesses te~tij:1¢d pretrial that Gowe.r h~d inappropri?<tely 

touched and physically ab:u,sed ;tltem .·as·- children. , the trial cotut ~tiled .that both V>f;itnes$e~· 

testimonies were· iiiadnnssible under ER 404(b)~ It a\'lmitt¢d.. ·CM;s testimony ·under RCW 

i 0.58.090 lYLtt deliied ~cln:Us.siort t.>f n:c~s testfuiony; 'tne court hctilU ~· b~t!yh .ttiaf'in July 2009, 

2 RCW 9A.44.073. 

3 RCW 9A.44.100(1)(a). 

4 RCW 9A.64.020(l)(a). 

s RCW 9A.36,02l an<! *·CW 9;94A..835. 



and based on .the evidence presented~ ·it found the f{)llowingfacts:6 Between January 1 and 
' '· . ·, . 

. Nove.u.ibet 10~ 2001.~ .. wher~ SEH was 11 years o1d~,Gower·4igitally penetrated her in hei; 

· bedtoont. 

Between· August 1 and .September to~ . 2007) Gower l¢atried that SEE: ·had used ·a cell 
' .·,· . . . : . ' . . . : . · .. · . . . .. 

phon~ while driving~ As pWJi$htr1eAt~ Gower~ ~· t):tl;qk drivw\ ordeted SEHto eith;ertide with him 
. . ,. . ' . 

in. his tru(;k on a trip from Tacoma~ Wl.}shington; to Astoria~. Otegw.h ()r ~ls.e rec~iV{:( .a· spanking. 

Gower had struck SEll in the. past SEH opted to~ the truck tide; and~ while driving, .Gower 

ordered SEH to remove .. hetpants .(md 11l:ld¢;rweat, toucl1.edhetbrea$ts atld genitals~ and digitally 

penetrated her~ 7 

On· September 19, SEH accidentally clogged the ldtchem. sink cl:r~in. Gower was .upset . . .. . ,· . 

and ordered· SBH to the basement to . be punished, Gower ~old SEH to rernoveJter pants flllU 

underwear e,nq sp{tnked her With ·lsl co~t hatlig¢,t; ask,mg~ ''[A]te> we haVil+fi fun y~tT' Cle1~k~s 

Papers (CP) at J. 5. After the spanklJ:lg; SEH :wa$ ;eryin& an,.d without pants<or underwear .. 

Bpth ·Gower and· SEll's n1othe:r ·were involved. in Tacoma>$ .sadoma$ochism col11tl1U1lity. 

·Gowei· cailed \vimes~es to testify about @$ Jn~olveweniin: the s~doJ;)J,aspchism corruumiity •. and 

bas~d Pn their· te~timony# the trial eotu.i. fo~lnd· th;at the .o.P.jective. of sp.lfl wlthln the. 

sadomasoehis:m C01UUlunity is to sads:fY .s¢~t1ai d¢site; .. · ille . c()'UJ:'t fuitther fo\Wd that there is. a 
. '. . '. ' . 

6 Gower does ~ot. ~ssign error to the tda~. court1 $ fi11di11gs of fact following his bench trial, 
maldngthem verities t?n appeal; State v, I<Gi$eJ';J61 Wrr,, A;pp. 705; 724, 254 PJd 850 (ZOll). 

7 Acco.rding to SEH, Gower began the sexual contl'lct as. $oQn as the tn1qk~s heater warmed the 
cab, She' said once she was in the truck, she had three Cltoices of physical punisfunent: (1,) take 
one breast at a tlr:ne out of her . shirt, and . allow. Gower to touch a,nd twist .het nipple; and (2) 
remove her pants to allow Gower to rub her clitoris or (3) i11sert his tlnge.r into h¢1' vagina and 
twist its lips. Ultimatel;y thottgh, SEE tlKplained th~t Gower detel'lrilned thafhe woulq p~fo11'n 
ea,ch ofth~ punisl1J11e!lts, . ·· ' · · .. · · · · .· · · . · · 

.~. 



sexual component to such. sp8Jlkiri~ because '\)or.n:taJ things in life do not• satisfy the· sexual 

desires~' of a sadomasochism practitioner, CP at 14 .. Oo'V\'er di4. :n:ot object to th¢1 evidence 

. underlying these findixigs and conc~ii$ions, 

:Based on these findings, the triaJ court co:t~ch.1ded as a tnattier otlaw tliatOower was .not. 

· guilty of counts X, Ill (as Gharged)~ EU)d V, 'but gtillty o:f¢¢%itts .. U:, ~IX (~nJ:\~rio:r d¢gr~(;l), and IV. ' 

.. On CO'Ltht I, the; :tJ.•iaJ court. concluded. that $EW s t¢$fil'U(Ul)'Jegaidw& ~1e digital pel}etra;tiQn wh¢11: 
. . . . . 

she was ll years olQ. lat;lted st1ffiqielJ;t detail to · co:qstitttte pro.tif beyond ~::reasonable doubt that 

the incident occurred~ ftn.dfug Qqw~r ~'lo·t gl;l'ilty crf:fitst 4{lgr,¢e ohikltape. On count III, the trial 

court concluded that although there was eviderrce that Gower h;ad sexual intercow:se with S:SH in 

his truck, the evidence that. it occutred in Washington was insufficient~ J.mding Oower npt gu:ilty 

of first degree incest And on coLmt V ,·the. t1'ial.¢fJ.urt conclnded tl:lat the: State had not proved 

that Gowets span.king ofSleH was' unauthoriZed 1I~d¢tRQW. ?A-;16.100~$ finding J:iim not guilty 

of second degree assault With sexual motivation .. 

The tria.! ccrurt did co11clude; however} that Gower was gwlty <of fb.e inferior. degree . .· ... · . ' . ' . 

offense of second degi@e h1oesi9 (cqunt 1U) b¢cause th¢re wa$ sufficient. evid¢n¢(.1 tp:a:f s¢x~al 

contact in Gower's truck ocow:red in. Wtt$hiu;gton. T.hetriru ~ottrt ?.l.so conclude<! t.P;at Gow\?r was 

gttilty ofin4ecent liberties byJorcible Aom.pulsio:n fq~.the se~w;i.l c{)ht&Gt in Gowet~s truck(cq~t 
'· . . .·. . 

. . . . . 

. · 8 RCW9A.l6.l00 provi~s.that Hthe plJ;y$jpat·,.Hscip!ineof' a chitdis not. unlawful when it is 
-reasonab1<? ~md mod.ef~:te ami is :inflicted by .a_. parent, teacher, or guardian :for pmposes of 
restrainlng ·or col:recting the clutd. '' · · 

9 RCW 9A.64,020(2)(a). 

4 



AJN'ALY:Sis··· 

t :RCWLQS$.090 

The tr{al court ruled. that CM' s testimony was not adin{ssible U!ider ER 404(b} but that it 

was admissible 1..rnder RCW 1 (l.5K090. Cower argues tltat the trial court etred by admitting 

CM's'testlrnony un~e:r R.CW 10.58~090,. Atthough.·we agre~ the admission o:fCM'stestimony 

wa$ errm undetRCW 10..58,09.0,. we hold that it was hl:ll'nih~$S ¢trot 

.new 10.$8 .QQU(1) provides; ''In a cfimA:tltl act&ort in: V:Vl1ioll tb:¢. dyf¢tld$1t is ae<fu:sed ofa 

sex· offense; evld~m.ce of the d¢feiid®;~1$· ~P~$slon <1f at):oth¢t $eX qffens¢ or.· sex: offe~s~,s ~s. 

adJnissible, notWithstanding Evidence Ruk 404(b),. it t1te evidenceis not inad'tnissiole pursum1t 

to Evidence Rule 403.'' ·Our Supreme Court in State.v. Oret>"hr:tm~ t73 .Wn;2d405, 432~269 P.3d 

207 (2012\ held thatRCW 10.58;090 violate.s the sepat\atio~1 ofpow~rs by.intel'fering with. the 

Judici~ty's authority to determine court ptoced:Ul'al law. As such, cM~.s testimony was 

improperly admitted under RCW J.0.5S.09Q,. 

Because the ttifll court· also .found that CM>s testinloriY Was ·not .adtnis~ible under· ER 

4o4(b), w.e next det~?l:mme whether achn;~ssiori ·.Of this ~vidence· un(ler RQW 10 . .$8.090 was 

hatP11ess. Gr<:,sham, 173 ·W:n.:&l:l at.43~.-SJ. Admissi,<>rt o:f~mprop~r·evi4f.?A~ i~harmless if there 

is 110 .reasomtbJ.e pro.bahility that th~Q. error Xij!;itedally $.~f¢cte~t·the trJaP!'l outQ.otne.10 Gl-e$ham, 

w Gower argues that admitttng. CM'.s testimoJ:lY and the evi!fenc¢l apout his itJv:olvement in · 
sadomasochism violated his Fourteenth M1Wltl1U~t right to. dW~ prqc¢$s because it constitJ-:tteq 

:~~~~:;:~!t~::~~!~t~~~~!~~5t!t£i~~ 
reasonable dou:bt1 the etro.r did not aft~Qct the vet:dfct. · But tb.~ ltV!;i.shingt9rt Supr¢me ·Court in 

. Gr$.sham r.eject~<l thi$ atgu:tnMt~ holdi;tg that we .anaJ,y2;~ th~ ~v:irrliMAon of'eyi~enc{l u4de:r E& 
404(b) under the lesser standardfor·lmncionsfitudon~ f.Jrf'm\ :Moreover; beC?ause.Gowet did not 



~ .. 

. . .· . . . .· ... ·. . . . 

offenses is; highly prejudicial in sex offense c~es. 173 Wn:2d 41; .4$3; BlJt~ '~Wh~t¢ a ¢a$e is 

heard by E):j\14ge without a jtt:t)l~ a newi;rial shot1l¢ not be granted .for ertox in the admission of · 

evidelJ.ce, if there remains snbsta1tti~ .Mtb.is$ihle ¢v~(;le<tt¢e. to sn.fiport the fttitlings, unless it , 
. . ; . . . . . . . . . 

·appears that the :findings are based o:n the ev;iC!en~ which shoultl have been excl1.:1ded;H State v. . 

. Ryan, 48 Wi1.2d 304, 308 293 P .2d 399 (1956). Mo:ryover, a txiaJ.court oo:rumitsreve,r$ihle.error 

Qnly when it cpn&iders ina41xrissibl~ evidet<;e. 8;1id t):te defelidant can shpwtb;at the.· verdict is not 
. . . . 

supported by suft1dent admissible evid~nce, or tn~t :th¢ itrar 9ow·t reuect orr tJtre. inadrni~srbte 

evideMe to n1alce essential finding~ that ~t otherwi~e \7¥'Qm~t l.l{>thaverg$-fe. Stat¢ 11. Reqd~. 147 . 

Wi1.4d2~8?245.,46, 53 P.3d.26 (2002) .. ·· 
. ~ . 

Om, oonchl$ion that ad1J:ri$§iqn 9ff4e :ifn;pr<mer• evitl\;li1fCe. w~sha11,nless te$'4~ lar&~ly on the 

fact t,hat, herel the trial court was the tticr ·of fact. · The. trial court ma.cle specific. fi:ndings of :fact 

and five conclu:sloi1S of law to support its gll:Hty verdict~. Nqne of these .findings of fact 

reference 9.r ~ly in anyway on the inadmislSib'ie evi4ence) 1 In conQltl~ioll~ lli ~diV} tegardi:ng 

··counts II and in, the trial court exp.:ressly relied solely on SEfl's testiq1o11y, Th~ tt~i~l oourt began. 

~~~-.,.,.....,.~,.._,.,_,_,,.. .. .,. .. ,._ .. .....,-oe~<::l.,...:(l;(:,.;.l;.~,..-,.,.~~.,..,.~..._~,~~~.r,dl: ..... : ..... . :( : ... :::_.:::~ .'.:·., ,(.. _:._ •: ... '!'~~~- efr~;~~~~-"" « .~·. · :~~..,:vl":'.c x .• ,.: .. ,,. . .' 

;,;~~~~:~~~~~.r~~~i;Jn~~rr~~a=~ 
not set up ertor at friru. andthen Gontpl@nqfit ot:t ~ppeah '~). · · · · 

a The dissent asselts that the trial court relied on fuadl11issib1e evidetJ.ce. Dissent at 16. .l3utthe 
disse~t ~01.($ ~ot pp.int to aiiy speci¢1c fin4ing of fact suppo~ing the cori:victions th$Jtwas based on 
inadrnissibl¢ ~vid~nce. TMreW€,}re none .. Tile trial co1tct did make fi:ndin,gs qffact .concerning 

·:!~i:!~:~~;~e:t~·E=l~7t:=:~· 
6 



. ' . ' 

contact by forcible compulsi-on." . OP at 16. R then. >Q(\),gan conqlusion TVI '~As st~ted in 

CQitClll$i<m )J.h. that S.EJL 's te~6rty regatdiltg th¢ hicident. iXJ; thetJ.'tt¢k \W.S. credible>~ CP at 

17. Finally~ in conclusion V, wllloh involves cottnt IV, the tdal cotii't relied. on the testimony of 

S~H and her sister, SIL, It began; w£hat . , . S.E.H;~s de$qfipticn:t ofWl1at op¢U1ted qn.S~ptembet 

17th, 2007, was credible'~; and, ''[t}he te~tiruony ofS.t~., S..B,fi/s siiter 1s consistent with the 
,,. . . .. ;·. . .·· ' .. 

acco\mt of $$.8}' C:P at J7..,HL !t~; ~atih P.f the ·trial· cotiii:'s co11cl1.1Sinn:s. oflaw~the trial court 

expressly articulated the .evidence on. which tt x~ued to arrive at it~ qoncb;lsiCitioS. At no point did 
. . 

the tdal court state 'that it' relied on CM's testhnori:y, $.1d it instead relied . sole:ly on 

·independently~adroJsMble. evt¢1er,t¢~ ·.as &ct: forth. in its·.fttidings of ·fact to s-qppQ:t't i'UJ $\tilty 

· vel'dicts. 

lrl, .. a Jwy ttiial1 we do not l~ave a ,¥fttd,ow into the jW:y~$. d~cisiort~making pto®ss, .and 

tperefbr~, w~ have no way tq know :ifthejury relied 9:0 inadn:ds~fbl~ ~vide),'),ce; Etlt here; we · 

have the great benefit. of .detailed :fiu.dln;gs of fact and. C(:}hclusion.s (}f Jaw that allow tW to see 

precisely what evidence the tda.l comt relh~d o1t to reach each of it$ verdicts. ' OM's testimony 

was harmless because substantial, i:ndependently .. a&.Uissi)Jle e:videt).ce. stippQtf:S the trial coutt>s 

findings, and Gower does not demon~tr~te .that the trial t;otlt't relied .o1~ il:J:ad:tnissil.Jte evidence to 

make esse11tial findings it othert4,fise woUld 11ot have xmtde.12 S/?c llead~ 147 \Vti.Zd at 245"46. 
. ~ . . . . . 

12 Here •. despite'tlte presence of~e smue;prio:r sexM§l misconduct,.the ttial court acquitted Ouvver 
. of counts I, Ill (gr~ater offense~ a$ chatged).; a.ncVV. 
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·.'·. ·.;·.· .. 

433. 

Gower next <":t.rgues that the State failed to :Present s'Uffi.oierit evidence. ~o sUJ:lport his 

· ~onvictions. $pecifically, he. argues that th¢t:e was ins-ttfnd.ent evidem:;ey .. of:f<Jrc:lhle c01:npulsio11 

to conyict hin1 of iudecent·liberties·hyforcib1e.compu1sio.n. fo.r sexttaHY totlcl'l:ing.SEEl.in.bis 

truck (count ·n). He :ft1rtl:1er argJJe$ thet~ 1¥M. insufficient evid¢~1ce that tbe sexual contact 

occulted in Washington to co11viot hiln ofsecon<l d¢g:te~ irtcestfotthe sametqucl:ling (count HI). 

And he fiitally at$-1es that the Stat~ presented instuncient ~Videnqe ofsexual co~:i,tact to convict 

b.im. o.findeoep,t li'berties 'l:w fpreibl~ cotil,pUlsi(l,r~. for spanking SEH ill the ha$ement (colmt IV). 

We hold that the State preserAted sufficient;. ·lnde:pendently~adt'Ui$sihle. evidenc¢ to support 

Gower's convictions on counts II, Ill a11¢t 'I'V. 

A. .Stm1dard. ofR¢yi¢w · 

Evi4enoe i~ s:u:ffipient to sttpport a, convk:tion if it permits a.te.at::ortahle. fact fmdet to find 
. ·. ~· .. . . . . 

each element ofthe charged crb~H~ beyot$cL a teasonable doubt. State<'}\ Gre(;!n, ~4 Wtl;2tf 2Hi~ 

221~22~ 616 P.2d 628 (1980), -We review a .. ttia.l qow;e$ d~cision followh1g abe.noh tdal for 

whethet si1bstantial eVidence supports .any ch~llet~g¢d &di.ngs oftac~ at~:d wheth~rtb.e :fin41ngs 

of fact support tl1e conclusions of law. State y~ Hovig; 149 '{v.:n~ .App, t 8, 202 ·P.3d 318~ r~vtew 

denied, 16.6 Wn.2d 10?0 (~009). We do not have to decide if we believe that the evidence 

establishes guilt beyond a:rea$onab1e do\lbt, buttather.wemttst~ecideJfa:nytatio.nal.trier of.fact 

could find guilt State 'V; Kilburn~ I$l·Wn2d.361 ·$1~)34. P~3d 1215:(2004). Q~w~r <l<>es not 
' . . .· .. . . 

assign error to any ofthe ttiat qof!:ct!$ fi~<lil+g~ .of tiWt~ p;iaking them V¢titi.es Ott·appt!al. •. State, v. 

0 . o· 



No. 39:8S:J-4 .. !I 

Kaiser, 161 Wn. App. 705! 724~ 2.54 P.3d &50(2011). We revi~w questio11S ofla'I>Y de novo. 

Kaiserl 161 Wp,. App. at724. 

a. fudecetit L!i~etti~s in l;rttclt (oolli1t ~1) .. ·. 

Gow~r argues. that th~ State faiied to present .sufficient .evhiien:ce of fbrcible compulsion to· 

convict hlm of indecent 1iberti¢s by forcible co¢pulsion tbr the se~ual cq:nta:ot. in hJs tru,ck. 
, . 

. ?ower also appeMs to.~'gueth?J.tthetrial ~otttfs findings offact.do~lot,$nppor:t its.oonclusi9n$ 

oflaw. We djsagree: 

The essential elements of indecent liberties by fort>ible conxpulsio11 ate that the defendant 

(1) knowingly causes anothet person (2) who is 11ot his or her spo;use (3) to ·have sexual contact 
' . . . ' . . 

with him or her or a110ther (4) by .fqrctble cotripulsion. RCW 9A44.100(l)(a).. li'Fotcible 
. . 

.· . 

cotnpulsioil' means pl~ysic~l force. which: overcomes tesismn®, or a thre~t,. expr~ss qr. $rnplied, 

· t~n~t places a personin feat of deatl'l :or physical il:}juty t() ;h@:$.elf ¢r himself<>r an.o1)1e:r p~tson~ or 

in fear that she or he .or t'i,l:~,othw~ pet$ ott wiVLb(} kid.x1a:P1~ed.l~ I<,CW 9A.44.01.0(()). 

At trial; SEH testified that .she sut.fered. regular spank,ings .as ·punislunen:t for ya,rious 

actions. Whe11 SEH was 11 . years old! .Gower b~gap, a l<xng ~story of spanking SEH as 

i:utihudatecL Then i11 the stm;uner of 2007, <Jowet .sought to punish her again and offered her a 

choice~ , She could ride. with him. in his ttttck on. a w.~ip to. ~storiaj or agl\ip; bie t>eateil With a:n 
' .. ~: . . . 

obJect of Gower's choosing~ SEB opted for the trtick J·ide. · Once in the trqck, Gower Ptclered 

SEH to· c.omply with three additional punislirnents; (l} talc~ h.¢t bteasrs ot1t Qf her s~kt one at a 

time, and allow Gower to touch arid twist her nipples; and (2)xemove her pants to allow Gower 

to rub her 9litqrl$ ®d CJ} insert his fi11g¢t into herva.Wna and tWist its Ups. 

,• .. :~ 



Tl;le trial courtheatdthe evidence presente<J: ittttiat'ii!ii<l.ismxed findiirgs .~ffact. The t.t'ial 

court fotmd, '~Between ~ugust 13
\ 20.07, .and~ Septenrbe:r l0t11

; .2007). S.E.B. was told by the 

ckfendant that $h.e Jiad to a.QcotnPatl:Y hhn ort 4 triP to Ast<?tia, Oft~ or be. sparJl<_e<;l~. S.E,H. had 

previously been physically Sttuck .by the .defeX.tdant.}l ' CB at 14. 1'h¢ trial com:t also found. that 

c~s.KH. opted to .accomp(t:ny the ®tenglant on. the trip to Qregort.r~ib.etthf.tnteceive a spanlciugY 

CP at 14-, )be tria} co~ flt1a.llyfound: 

~~i~~::~1!~;s~~~~5~!i::£e1!a:= 
. fittger. The defendant had $;EJL pl{l-<}e h¢:t: hrea$t in, hhr hZ~:m;l,. and touched lwr 
·breasts. The defendanes sexual touching of s.:B.H. started soon: after ;they began 
driving the truck in Tacoma. · · · 

·' 

CP at 14~15. 

The trial court relied on th¢s¢. :l;lx1dii1g~S of fact to reach its. c9n¢1'usions :oflaw, . Regarding · 
. . . 

the forcible cprtl}lulsion elexnentofindeqe.ntliqeJ1ie.s ii.l Oow~r?s ·tru¢l<;the tiial. col;U)t concluded: 

;~%~~~~~~f~~~~~:iif~i 
compulsion.· S.EJ'l. J.1a(J a tea$ol:)~i'b1e feiitr ofphysicalirljwy g;iv~n the ]1i$to~y of 
being struck by objects ifshe had riot submitted to. the $e){ml1 contactinside of'the 
tntck duting·the tdp to Astoria. S.E.H .. had to sU:l;lJ.1'tit to reasonable disciplirie, not 
to sexual .contact. · · 

CP atl6; Gowet. argues tl:lat the tUtdings of fact do ;qqt $itpportthis conclusiun of law. 13 We 

disagre~. 

13 Gower also argues in _passing) without d~atlou to aui:liorizy; tll~t f$pan1dt1gis tiot forcible 
compulsion, Bttt R.cW 9A.44,Q10(6) prqvNles that ~'f.f]orcible 9ompl.tlsi.oft b1(,}lnd~$ a threat of 
"physical. injury.'' And. RCW 9A.04,J t0(4)(a)provid¢s tluit i 1:physica141;jucy" mea,J;),s ~'physical 

l{J 



The ttial cottrt' s findings gffact $\tpporl the trial co\ltt's. ¢<mClusip~s of. taw that Gow~r 

cornmiJted indecerit Jibetti¢$ by forcif>le. CQ~p~lsiort ..•• G9W¢tis tltte&t tg .$p.a.hk $J;£FI if$~e 9,~dJiOt 
· tide with him in the truck constituteq an express tliteat tl1at placed .S.El"f tl:n feat of. ., .physical 

. ·. .· : . . . ·. . 

llijury to herself;);' RGW 9A.44JH0(6). G-ower U$~tl this thxeattq coerqe SEH into his truck> 

where she was isolated f:l;rtll helpless to resist his $exual advances. Bi:U:l~d on Gower• s past. sexual 

touching o.f her; SEH had .reason to expect si!liilitt sexu~l fldvanc.es :whe~i alone with Gower in 

t4e truck. Moreoveti Gower's hmg b.istory of spa:nldlig $Eli as p~sl:~Jn~l:lt had ·a;n .. ovettl~ 

· sexual tt~e: Gow.er would order SEa w j!ettwve ]J~t cldthing l}efottifa spfu1kiug; an<:l} Gqwe,r ·was 

a member of the loc~l E~adotriasochi~m co~'lunity in whic~ ~panking has a sexual Qomponent. 

Based on these past experiences~ SEH larew that tfshe disobeyed him by res1$tingo she wo'l.tld 

face punislnnent Consequentlyl Gower's threat .whem. f9Ning SEll. into th;e ttutk ·included an 

implied threat that, once in the tru.ck., he would meet any resistance to his sexual a(!vances with 

physical punishment. 

Thus; when Gower gave SE:f:X·the ulti.m~wmto aetJnto.tlte truck fpr.~e .l\$toxiatdp,lrey 

choice ·was betWeen .a 1taked spanking wi'th sexual ov~ttoti~s~ or ~1'\:\fmJte<,t se){tt#l cqrtt~t tt she 
. . 

went with }urn in the truck: and.dld n.ot resist. .. B:asedion h,erlong bi~tci:ty rut a ylct4"4 of routine 

physical' abus(;J and the atn:Kisphete of intimidation. Gow~r, created,.· S'BH <¢~Ytlld not expect that 

resisting Gower would invtte any· other teS.tllt t4an the usuC~-l :puhishr.hent .. · .· (}owet> s. expre.ss .~d 

implied threats were the rneap;s by whi.ch h19. forced sexual <contact vVith SEl'-I in his truck) which 

~~~-~,..,.......,...,_.,~-~.;;..,·· ·"""""· -~~~; N<r:««:;·:·.~ ..... "<-.:::· .. o:2~."l.'Wi~~~ .. :.: .. · ~ .. -... '.:. ~~-

.pain oi' injury,. illni;}ss,• or an im:painnent. of physicai cQt\dhion.~ •• ·.A sp~girrflicta physical. 
pain, and thus a threatto spank can qon$titute 'TfJcn:cib1~ ¢qilipJ::t{$iqrth qnqet'RQW 9A .. i!1;4.010(6). 

. ·,, . . . . .·· .· 
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c{)rtstituted: indecent -liberties by forcible conipnlsion. Acc¢rdingly, we . affirm Cower's 

conviction o~. count II. 

C, S~c,,mq D~gte¥ 1n~est (GoutttJli) 

Gower itext argues that the Stat¢ falt¢cJ tQ pre$¢:Ut st1fn¢ie.Jlt ~videpp~ to convict hh11 of 

s~cond degree incest because suqstantial evideiice ·d~es. !lot isuppbrt th~ ,finding th;:l:tthe. sex~ml 

contactin Gower';; truck{)ccu:rt¢4i~l Wasbif$to:i:i; We dJ13agt¢e, 

The State bears the bw:den. to pto:ve thafJutisd:iction prop¢rly lies in statt=: ~ourt. Smte v. 

J.,.J.M.~. 129 Wn;2d. 386~ 392~ 918 P.2d 898 (}996), Washington cottrts hay¢ jurisdiction ov~r 
... 

crin1es·that occur) in whole or inpat4in'W*s~-qgt<>n. RC\,V QA04,Q:30. 

the· triat ocywt fouud: Wf:f1e.d,ef.endanfs $¢~l touching ofS;E.H. started soon after they· 

began driving the tnwk in 'taco~; .·and occmrred :thro:qgb:otttthe. trip tp A;*tqr.ia. · the . sexual 

contact occun'i:~d while the truck was itr motio:n on. the. road inQ'Oth Wa$hingtqn an~ O.regqn," 

CP at 15. 

As noted~ .Gower has not challenged the trial coutt~.s findings o! faQt; 'fbis wouid 

9t'4fnarily 1nake the above tlndi.ngs verities on appeal~ I$ee 1\cti,s>ez:.\ 161 Wn. App. at 724, But we 

ma,y Q<tnsider an appellant's argutn.ent$ 4~spit~ Jio fo:nnJ:tt Msigt1J:11enf of errot: wbe:n. the 

at·gt~ments ar~ sJ:ttficiently btiefed and the. 1-ecoi·d·is.·adeqllate for .\iS• to tmrl}t deci(;le. the is$u~. 

State v; JJreitung~ 1$5 Wn:. App~ 606) 6lQ, 230 P;Jd ~14 (2010)~ qjj?il~< 113 Wn,2d 393, 267 P.3d 
. . 

1012 (2011). Because Gower Sllf:fiCie:n,tly .&~&tles this issq,e 41 hi$ odefiti~ ~q. the .record. is 

adequate, we exercise ou:r discretion to . col).sider this issue~· We review the trial_ col;ltt' s firtdings 

qffact on this pointfor substantial<evidence .. Scrvtg~ 149Wn .. A::pp .. $;t 8. 

12. 



'· ·: 

We hold that substantial; .fndepend:ent~y»f;tqimss1J:Jle · eyidence suppoJ;ts the trial court's 

finding that Gower's sexual contact '1otxit)l'red while tltetruck was in tnotio.n.on the.l'Oad in both 
' . . . . ' ..... · . . . . .. ··.' . . ·. 

··. .· . 

WMhi11gton and Oregon:) CP at 15, SEH testifietLthat the sexual contact in Gowet~s truck 

began in the rh(.).tning after the t.ruckleft, as soon 48 the truck~s heater waJ.medthe cab. We take 
., . 

judiCial notice that Tacoma is appr-oximately 95 mile~ ddvirtg. ftoxn theOtego:n boti!er14 by the 

shoii~st route to Astoria and that. Gower's truck he~ter . would have warmed the cab before 

.reaching Oregon. $EB's te~·tiJ.u¢~:py thus .J?t{}Vi<leA stfbstantia:l ~wd:ence .that.Gowet'.s sexual 
' .. . ' ·. · .. ·. . . . ' . 

. . 

As such~ sufficient. in,depenqently,;:adil1i~stb1~ evid¢nce s'tl:PPP4S' the trial 99urt's finding .· 

of fact that Go wet; s .sex.ual conta¢t oqcurted it),. Washin~on,~ ahd these findings. sP:ppott the trial 

court's conclusion that the sexual contact occurr¢din W~$l:riugtrm. 

D. Inclecent Libertie~ pyForcfble .. Comp:ulsioti :for Spi,tllking (cQunt IV) 

. Gower finally .argues that 'there W$.insufficierit e:vid~l1Ce or sex;·ual oontact to QOfl.Vict him 

of indecent liberties 'by forcible compulsion for tbe apanldnghe $~Ye S$11 in tl:i~ bas~n.ient. We 

. disagree. 

One ele1nent .of indecent liberti~s by forcible compul$ioP..·•is sexl,lal contact. RCW 

9AA4,lOO{l). G'~Sexual contacf n1eau.s tmy toucli.ing ofth¢ sex;ual qr othet hJ.tiroat~ -parts of a 

person done for the purpose of gi'atifyi'ng sexual desire p:feitl'let p(iJ;iy or atliird party.n RCW 

14 The state highway t11ilea{?;~?· chart 1t).$cate~ that it is 96 miles ftmn. ':Caeoma t() Longview 'by the 
shortest route~ Washington State Department of · transpotfation; . R:igl:);\Vay · Mileage Chart, 

· http://ticymLcom/cawtrocbzl•(l&stvi:dted. Qctobet.lS}; ?012),. Lt1ng·view is orJ,tJ.~,~ O~gon.border 
and ei1 route to Asto:daby the shott~sttO\Ite. · · · 
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9A,44.010(2), The hutto.cks are .an intirnate >:Part for th¢ purposes of tl;ils c!.efirrition. 1n re 

Welfare ofAdams~. 24. Wit Ap.p; 517l 519~601 P.2d995 (1979)• 

· 'th~ trial court found: ~'[Gqwer tt>kl:J S$.J1. to·take h~t pants and undetvvear o~ so she 

could ct'eceive a sprulking .. ·· {Gow~i'] thett @anketi s.~;H: ~s nud¢. buttocks with .a coat hanger; 

while telling her, (ate we having :fun yet?''' ·cp at 15. 1b1s finding is.un,ohallenged on appeal 

and is therefore a verity. See J('atser,.l61 W'n. App. at 724. Based orcthis fmding,the.tri.a1 court 

concluded., "[Gower} ohtaitJ,eq ~¢:X'IJW. c91ttA¢t }?y ¢.Ct~pi:~l1ing S;EJ(. to remove her clothin.g and 
·. . ·.·· '. . . ' 

expose hetlower body by the use. of fqrce or tfu'¢at or the Q:Se Qf;fqtc,e. ~~ · Cl~ at 17. 

The trial doilrt also found that Oower was involved .in Jli¢ $adpma,spchism. corl)mUrtity~ 

that ~~normal thing~ .in life do ti,ot satisfy;' the d¢$j.tes of $adomasocn1Sill practitioners~. and that· 

the.te is a sexual component. to $p~fl;ld1J.g withirl, th~t ¢o:t:n.mtu:Uty .. , CP at 14 .. ···Gower argues. that 

because there was 110 testimony that Gower had a §e~11~l motivMion for this spanking ox that he 

had engf.lg~d Jn. I?panldng for sext1al gr:atification in the past; the evidel).c~ was i1iswfioient to 
~ . . . .. . 

show sexu,al contact. !n other words,. Gower argnes that there was 110 direct ~vidence t)lat the 

spankil!;g had. a sexual cornponent. · J31;lt a fa¢t• finder tnay cotrsidet ClrCUlUStantaaJ· eVidence to 

· hrfer sexual gratification beyo11d a reasotJ:aMe d{)l)qt . See· S~ate v. Wilson)' 56 Yf'/l1· App. 63~ 6$~ 

. 782 P.2d 224 (1989), review dettted,ll4 Wn2if 1010. (1990)~. 

Here; Q~.1wet made a 17.;ye~r;oold girl remove her PID1t$ ap.d unde1~weat l:lhd asked. her~ 

~'[A]re we having :fun yet?~' as he sp~ed her nude. buttocks with . a qqa;t h<Jpge.r. CP at 15. 

Moreover, Gower WillS a meJ;J;iper of.fb.e sadqmasocbisrn.comm:unity~ wh~te s}?anitings have a 

sexual con1ponent. Gower voices no o'bjectlon .. to the evidence tmder~ying these findings. Thus, 

14 
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and the eviden¢e that h.e was a member of a sexual fetish con1munity in wplch spankitig has a · 

sexual component~ provided $Uffident it~,ct¢pend¢ntly-,a.gti;lissib1e drcumst~tial evidence frmn 

· which a.rational fact finder .could. conclude. beyon~d a reasonable d<ntbtthatGower ·spanked SEH · 

fot .sex1.ta1 g~:atification.. 

. . . 
Finan),, Gower asserts that Ctlmuia#ve error deprl.ve4. hint of a. fah· tti$-L We c;onclude 

that the cumulative error doctrine d{)es not apply. 

Under the cun::mlative error doctrtne; we.may revers~ a def~miant'$ · convictio~1 wh~X1 the 

combined eff¢ct of ·tthl etrot~ e-ffectively deny the def~nda:tJ<fS .rigp:t to a fait trial;, even if each 

error alone would be harmless. State v;· Ti(febet'~ 159 Wn.id 2SZ, 27:9, 149 P.Sd 64.6 (2006); csrt. 

dented, 551 U.S. 1137 (:~WO?),. Here, GQwer only d¢n'J.Qll$ttat~$ that it was ¢mrto admit C1vf s 

t~stimony und~r RCW 10~5$.090~ ·G<rWer; hoWeve~, does. notsl:toW that this ~trot cowb:ined with 

others to deny him a fai~ ·trial.. ther(}fo:t~) th~ cumtUative errot<d.octtine do~s notapply:. 

We affirm QO.Unts n~ xn an<l. IV l?e~t;1.Us~ hl.depenq¢ntly~~dmis~ible .. evidence supports 

thos~e convictions. 

lcom::'t;l.r: 
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WoRsWICKl C.J.l concuttin~jn p~ti ~d df~setJ;t~hg. in p~rt ~ 1 concur witlx the ~ajmity 

tl1at s"lfficient evid~nc~ suppotis all. of Ctbwei"$ ¢(H;l\1ictiQtl$. Btttl dissent f~om the rneijority as 

to harmless en:or. The td.al court admitt~d evi¢l.eticeofGower's p1'ior sex offenses against CM 

under ROW 1058.090, but e-x:cludedit tmde~ ER404(17) .. The tdal court therefore admitted the 

evidem~e. t<J shew Oower.~s prqpensity to co:nmiit sex ·ctirnes. U:nder such circu:tnstances~J would 

reverse Gower's convi~tions and. mm:®CI. for. a ;tieW ij:ial; . l a¢cqr9i:ngly di~~ent from the 

majodtyts decision to· affirm Gower's convictions on .the ba$i.s fu~t C¥'s t¢stimo:ny wa$ 

harm.le&s. 

The in~Jtan.t case tuxrted largely ol} a credil;)Hity oontest>hetw¢en Gower a11d SEFh SEN 

testified as to Gow~fs alleged crin1es against h~:r; And. Gowert~stified that althO.ugh he n'utde 

SEH ride in .his truck, there was J;J.O se~ua1 contact and he never .spanked .het in. the has~ment~ 
~ . . . . { . 

physical evidence .. . . 

Under these faetsJ CM's testimony was 111,H han11less. <Bas€?d on> (jM~s .testi.:ti:wuy, tl;le tri~l 

court. f<mnxl that Gowel' had.sp.arj).{ed CM an4Jeft b:ruises; .had ~xpo$edhims~l:fto:hetand mMe 

he.r expose· herself to him, }lad made hervvatc}J. pociog;raphy~ hat! inastuxbatedilt:ftontofher" and 

had digitally penetrated her, And hecausethe trial court ruled it inadinissible un<ier ER 404(b), 

the. trial court could not have admitte<i CM)s testirn.ony for any prn:pose ~xcept to .show Gower's 

ch~acter as a se1< offender who molested his d~u~hter, and to sll.~WY .that he acted in confont~ity 

With that qlmra;ctet l,Jy se:1P.'!,all:Y>a$$~iiltin;~ his. st~pda-qg\htet. 111¢ :infer¢tio¢ ihat Qo.w~t ¢hl$!lt$¢d hr 

~exu.al :o:LtSC!,)l');<i~Gtw~thS:BH because of.~ p~'¢:Pei1si'ty.t~ sexually ~ss~uJt. Pi~ dau~;l~t'el:$ WZ!$> highly 
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prejudidat to Gower. This. evid~uce.w~s r~MQiJ,ablY .likely to. have. affeot~d the vetdict and I .. · . . . .-.. . . ... ' . . . ' .. 

woculdhold thatitwaw not h&'mless, 

The ltt3:jority, fu. holding t9 the .oqntt~Y~ t~lies on State v. Rycm~ 4~ Wrt2d 3Q4, 308, 293 

P,2d 399 (195.6)~ and State v; Reqrj, 147 Wn,;2t:l>.2$8; 2.45~4$~ .. $3. P,34,. 2$ (200Z). But 1 

respectfully submit that neithet C~Se i:tdeqnateJy Sll}?JJ{)ttS the tnNQrjty's CQ:O.(}lll$l()ti. .· 

The majority relies on Ryanfor the .proposition that ''[W}hi~re a case is heard by a judge 

without a jury, a new trial shpuld not be granted for error in the ad®.ssion of evidence, if there 

reniaii1S sltbstantial admissible evi<le:n~e . w $tl.pport the fiu.din.gs, tmless it appeat:s that the 

findi11gs are based on the evid~nce which should have been exoluct~d.. ,, Mf\io:rity ~t 6 (qooting ·48 

W11.2d at 308). But the majotity appliys this hoJx:ling mt~chmor:e broadly than the facts ofR;;an 

In .lJ.ylan, the trial ju"dge did .. not m.t(/ce fftt,dings :relying on madtttif.lsil:Jle evidence, 48 

Wn.2dat 308. And the ttialjudge ruled "vith. xes:p.¢c.t to .the cha:llep~ged ite:rns o£ lte~sa,y ad;rrtittt)d 

at trial, '~r. am going to strike them fromthetesthnony and not consider fhemf 4S·Wn/?dat 308, 

Our Supreme Court helCJ} ''We .1XI:ttst ?;qcept the t(ial j'U;clge~s ~tater:nent that he·distegatded the · 

challenged. testi:mony enti:tely;', 4~ :wn~2d at 3.0.8, "f4tU$~ yplll<e:here~ the tdaljuQ.~e e¥plicitly 

deolmed to coi'l.siderthe i:mtdmiSsible e:rlde.nce~ making Ryan distinguishable. 
. .· . . . -: . . 

. . 

.Read is similarly inapposite. Re~d reli~d·on· State v; .iVJilesi 77 Wn.:Zd ~93~ 6.0li 464 P.2d 

723 (1970)~ for the proposition that ~~we pre$tune the trialjuqge .di4 not oonside1; inadmissible 

evidence in rendering the verdict.'' 147 W'i1.2d at 244. l3ut Read noted tP.at .. the J1.1iles 

presumption is tebutiable '~by showing that the verdict is l"lot supported. bysttfficient adlni.ssible 

evidence, or the :trial coU'Jj relied on the in~dtnissible. eyidence · to.make. ¢$$enti~l findingstha:t it. 

17 



othe.rwise would ·not have made;" 147 Wn;2d .at 245.-4o. Reiui oonf5luded that .sufficient 

~dinissible eVidence . suppoi'ted Re~d~s .opnviq~ot+~ and that· Read 4ad :~.mt S1WW11 that. the trial 

.· jtrdg~ relied on the inadmissible evidence t6rn:f;l;ke eS$ential findings. -147 WttZd at 246, 
·' ·. ·. . . 

The Read dissent disagreed. wit1ythis co:n¢lusion howevet~. opining~ "'Where; all here, a 

td~ judge·,openly ref\lteil the pre~wnptipwlie 4ii;l ilot 9qnsi¢1¢r ~n~4+gissible t?~devc~t we carmot 

GOl1C11Jil.e otherwi$e. ~; 147. Wn.2d ·~t258 <s~:rnae:t:s~. ;r.,. ai~s¢ntlng) .• t w(ru14 4<>kL.that here, the 

trial Judge's inclusion of CM~s testimony -in the fin,d.i.ng~ of fac:t <fp~rily.refuted.· tl1e. pre;,sumption 

that the trial judge did r1ot G()tl$ide,rthis itla<ihrfissible evidenc¢, 

~'When a judge is required tq make :findir.tgs ~)f .f~ct in; t'tjury.,;waiv¢d. case, he not only 

indica,tes hi13 t1udings on 'the issuable facts~ b¥t he sets fo.rth .the very basis upon which his 
. . 

conchlsions of l.aw m:ust h~st'} Gun.nari-1~ No:t'dbye,lmprovemettts-iitS'tatemr~ntofFindings of 

Fact and Conolr-tsions of Law, l F.:ttD. $5, 25 .(1940). the tindip.gs of factJ6rih the ~asis for the 

cp;uclw~ioJJs-o$'1;itW wheth¢r explicitly ref¢1'enced ot not, ~fthe Cowtof Appeals. retro~pectively 
. . ·' . .· ·~ .· . 

' 
.· determines that the tdal court must.have ignor~d c~h ·Ofits own ~dil}gs of fact. th~ Court. qf 

Appeals steps out of its role as arevi¢w t#1?1mal mtd hecqm.es. a fa,ct._ findet ~tsel{f~. eff~ctively . 

amending the findings offa:ct to cor~ecF the 'Uia,l dO.®;$ ~ttor. l r¢$]?e9tfll1ly i;mQmit tha,t th.i$ is 

not ow role,15 

. .. 

RCW 1058..090 dir¢cted the 1tial cpurt to cons~d,¢1'. such fa<;ts to show Opwer>s prqpensity to 
;.. .·. . . . . . .. · . '.· 

is The majority also sug;~ests that Gc"Yvet waw n&>t pt$judiced because the tdal court acquitted hilt1 
on some counts. I disatgree; ·. The questihu.is whether the ertotwas reasona{Jly likely to have
affected the verdict. It does not follow that simply beP®sethe trial colU't ac.quitted Gower o1i 
some ·counts that the court wouJd have reached ·the $ante. V¢rdict 'in the · abs¢n9e .qf the 
iiladnrissible evidence.. · . . · ' 

IK 



.. •. 

(:.Offi111it se:x oi'fe11se$> I would h:Old thfl.t the adfii.ission 6fCM1s testimony. under RCW 10 58~ 090 

was. reversible error} req:uiringa new trial. l1;lccotd~glydis$el1t from th~J'rtajptitfs d,ecisl:on to 

affirm Gower's convictions. 

1 concu:r J:e pill't end dissent in part 

.. 
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Pia~ Clerk 

By DEPUTY 

SUPERIOR COURT OF WASijiNOTONFORP:tERCE COUN'lY 

STATE OF WASHINGTON~ 

vs. 
· DAV!P .JOEL <lOW~ . . FlNDIN<JS. O:r'FAG:tAND 

·.·· . co:Nctusoco:ws OFLA\V .·· 
· . •. ~: ~:fil~"<;rawAt · • · .. · .. · · 

. IJ$fMdimt• . 

OCT .. l Z 2009 

TmS. :Mf\JJ'E,R having cm:n¢ on ~ei'~·lh.~· Houo~l~ :Sty.an. Chu~bcQJf~Judge ofth~t

. above entitiedcowt~for b~11chtri~ on ·t'!re·t:J¥x.4aY• m'July~ Z()09~ tb~ d~f~ndsnt.havwg.been 

present andreprescp;ted by af;tort!cy Ed Lane~ f.Uld the Stat~ I» in$. ~ftcnted tw P¢I>14Y 
. . . 

Ptose~tin& Attm:n~;~y :Bcyc~ Nelson, oodtb~courtba'Yit18 .o!mernd•th¢ d¢1U$~or attd h~~dth~· 

testim(my of~he witne.as~s mntha.ving~Pfl$id~d alfthe: evid*nqe a.ndth~ arg~~ntaofccmn:at'l 

and being duly advi~e:d·:UA .. an matters, th¢ C~urt mAA:oo t~~.fQllPWinsFindinga oiFtmt1lttd 

Conclu~ions ofLilWte!Wfdbigth~ dei(~Ji$lbVs ben($lt tri~ • 

. :PROCEDURAt.•MSTORY 
""*'< ."!>' .. ~· .·.··.~'~! ........ ~·.· ..• ·-:· ,... . 

.· On s~temb~r :u~m) zoo1t th~ ®ie•1~t~ DAV~ JOi~ ®VIER; wa.s ~hax-sed by 

inf'onnatlon in• camJ~ num&oc<Q'J .. J; .. 05074.:.6 :with the followmgfout qounts: 

$ C9ttnt I;~~ of~ Child ill the S,epm:~~ D~$f0~ · .. 

~ count u~ Rap~ l1J tb~Thwtt:D'"'&f$~ 

~ Count m:: .. Incest< in tb:e Firat D~~ 

fill~~ off"illlli ~W4:C~t;l~isjMt!l!t&W 
Re; B~ 'rliad ·l 

Oifiee:ofP,~~tb\g:A~@'IiW 
9301\i<!.QIIl!!.~io:~ri.liii•S •• 'i:l,oop1·~· 
1~~.wi.StJ.m~~ri m~i·il~ 
T~ltiiliMu; ll5l17.'fih.'14M / 



:: :. : .· ... 
. . 

· . .ilihl.ll .· 

. : I] ;1.1;:',~. 

2•·' 

.;t: 

.:4 

.· .·":;:·: ___ . -· _:· ...... ;~ ............. -._:... ... .......;.;._. __ ...,.,.., __ 

• Cpunt lV: Ma~~ itttho s~con~ D~$fee · 

On Jm:~~ l21h. 2()()9; th~ :atW Amett~d IrtK6tn:r1atio~ ~ fjied. ~il~s.the ~~ntJ?nt 

:' '. ·. \\~th the. following nw count~: 
5 

·r 
8 

.:ni.l.r 
. . ~ ,r t ~~ rtr· 

15 

16 

17. 

iJ t/.ll.~ 

• i: i1 ,. lS 

19 

21 

22 

.ii!U 
'l'l'~ .. , 24·· 

26 : 

Z7 

~:··~t::iJ -~ 

· ·:·:· ~T t~:. ~~ : 

$ 'C ........... :.:.·.r:· n~'?>.~"-o~.i :i.:;J·'· : .. ~.;;t.tl·.t:J,. <i;l<s..i.W.A.n . .,,& .. ' 
. v.>I;O .... ~ .•. ,n.~.,. "-'.& ""· ~~u.a~ .,.. t1 v. ~.,.,~ .. ~~ ~\0?&•~8 

fJt· CoontJ.hin•~~nt Lihtmi~r:t 

lb Ctnint Ill: mc~$t itt th~ t<'lr$t P~~ ·· 

$ count IV: fu®coot :Li~~ies 

D Count V! .A$s~llt m th~ Se:cond.D~$?~ 
On July 13th; 2009; tilt' oo~0n~ ~tym~tl! ~kno~,s I#)~ int~tU~it~v~· ()this 

right to a jury trial. !his·~~~ PfQC!f!~d~dYia a l,)~n¢b tnfU •.. • 

1\!idi-trlru~ th~· $tm~fll~d··4af)(;On~~en4~4 ~f'Q~AAtion•··· TI:u~· seeoo# ~c1.1~d 

infonn&tion Chijllg~d Count Ito Ra.p~ of&; Qllildln ~u(t F:~t i)flgr~~ ~~~ (;<;un~~ n .. v. W:i 

· cl;tm:g~d in the Finst AlneqdtdJ:tlf~t:m~ion •. Th\ls!' fivt~ ¢Q~A~$. ey~ua!ly ptQC$$dedt()thlll court 

fGr a verdict. 

~tJN<.iS.QF,:~4,CT 

t. 

'Ihe Stat~ pr~eut.0d t:estitno.ny ftMl four w#n:?~s$.8 ~ trinl: P~Ml~ th~ d!JI~g.danl~s. 

bioh>gical daughter; Toooro~ PD D¢t, ¥$on :af'Qqk;$, lb$ ®sign~~ d~~¢~ve Pnthe wxr~nt 4:1as~; 

· S.I:i~ the d$fendane$ steP4an$Jlt~ AAd $.E,~~ atsot~e fleft~~t;$· $t~p~gijt~r? ®d tit~ victim 

···i,n tbif; 9~~~ 

c.M. t~mifled.ina pretrial heathl$t$ ®termine·Wb;eth~ bert~stltl))JUY··~· adinissft}Je 

J.ln®r RCW 1 Q,SS. 090 •. 'fll6} <;nqrt rul~l!.th$ tJl~Je~Un.ony .•'WWJ• ~issi}?l~ un®r RCW •· 

t'U!di.PBllm'Fa~t~<lC<>uclV~~~~¢tl,w 
Re: u~;rtiat•:ll 
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·ntss.o~o; The ®f~udmttth®. ~h,pul~~dtht'« ~~t~f#tim<l~W ititb~ pr~o~ h(;l2tfu3 WtiS . 

•itmtble at trial. 

tt· 
·~ .. 

. . . 

Th~ defen®nt.prn$!*ted t¢ftunony troiq tiv~ Wim®s~s m ttialtl}pfis. lioiliik, afrh:md ()f 

·tJ;t,~ !i~f~nttmK Willi~ J1~t.r4l,shm~ ~n1tck clrl¥¢1': ood c.u""WQ,&t't 1\\ftli¢ di>l~ud.aQt; Etiz;ab~tn . 
. . · . ''' .· · __ .. · '· ·.· .· .. :- :.:··.,__ - :. :.· ·.· . 

Gower~ the det"'enduut's sister .fu taw; Kerry <B~belettty> aftien(,t 9-fth* de;f'en~t; an tithe 

d~fandant. 

Ill. 

C:M. is the defendant's biologietd &m$liter. C.M.~$ flat¢ of.birtbisN'oy~ber tolh~ l~. 

I:Ierm.oth~ a!ld the d$fendant ~~ di¥Pr~d~t' C~M. ·~ bum. Dulin$ .hey childhood, sb$ 

wouldusuall s · · · d art oflhe eurwithth~ dttf~ndanJ whit~ s ·· ~ndiu · most ofth~ time with . ·. . . . . y ~ p ... y ·. . .. .. . . . ... . .. · .. ~ ...... ·.·.·.· JL .. . & . . . · .. · .......... ·.··· . 

her hiulu · ..... s. • . ·t"" · • .... ·.. · .. · ..... •.•,. giwm mo uw.;. 

show C;M. his nitsls~ In Se tern bet ofl992 .· C.M; ni<ived in With the. defetuiant and hi a wife~ ,ge... . .· .. P ... .. .· .......... ·~ ·.· ............ ·.. . .. ·.· ... ............... .· ·. . ... ·. . ·. 

Dttlins·th(' 1992~93 school•$7~~} lbe ~¢f'¢ndtUttr~p~at~d~y 1:1~0d G~M·~ 1~~ bruises· 

on herb()dy~ ·.an inv.estigati~tt by.W.S ¢n$\ltdi4U~ tto ~in;~ chw~e!$ ~re ~'V*r,fll~d 

During the summ;~ Q:f1995~ C.M, ~.livU.!rviitb th~ d~f'endm1t ... Dutiftg tb~ time 

per:iQ~ tb~ defen:Qam WO?ld rtnttin~ty CCW¢ mt() bet b¢dt~om $l(i wak~ U:p C~~L •if) tb~ m iddie of 

the night T:be def~ndmrt would ¢$Pose huusett'tQ C~M;j ®tl t~e his clQtht.ls· o~ . Th~ defendant 

would ~a:ve C.M. tak~ her c~()tM!1. otr; ~~Jn:iik* .her b~p Qv~r iJj; :ftoot ofbim. G·M~ WQ:uld have 

tq•¢¥po~;t~ nw-\mUQ~k$.tp th~ .. f!~~tM.l~~.an4~U~ bW1t· tv~her.g~tm·•Ut:~a·•··Vifrt.bl~·tu~im. 
11l~·®fen®ttt would~$ke C~M .. ~~tr.~~ p¢m·wftb n~·.•···~ile·~c~g~~m~the·· 

.d~f~d~t vmuld ma$ttlt'bate in c.M),•s pt,~s~n~* 

•· ·. . f#l-¢'F~ ~4Con~u$mwQ.f!4W'. 
•. ~t:8~1'dt14 

Offlw(>fJ'I'OSffiltlngMt<Jsiley 
·lll.m 'lil®~Al'l>f!l.i~: if, Jt(!Oln: 94~ 
1'iic1.1ni!l< Wruilitligii}"~i.:i.l1t 
~llliimei (U.3l1J.)!l.:7401) 



~1. ~L.'J L!. 
.·IL~··v:.·.l.•· ·.:6 

. ,7 

', s 

H• 

J cn.r ... 
H.~ i' )' 12 

13 

14 

15 .• 

During on~ .inddent~th~ .d~fend@.t matt~ CtM:tak~ hef olot;h~trott. .• ~me ~fend®.t 

P"n~tratii'd•·C.tv,t. )s··~aWithhit1i·•fing~r~.•·ne d~$tt~HpldC:M;Jll~tliis·~.t.Q.··~r;y;.h~t 
. . . . . . . . . . 

.~.Qut sex. Whtm Q.M~ tPld dt~·.tfefen~~ tin¢ thiahtW;~ .~* .4~~~~Uold h~rt~at it•was· 

. SUJ)pos~d to feel $00d 

'rb~ dQ:f~nd~t. alsq ~$wpt~d to h4V* c;M:. p~tf<itm ~ ~Kon.hun.• .C.:M •. ®tem.pwq ttl . 

put th~ d~~nd~fs. penis in hey P'!~th, b)lt ~ Ull!!t~l~ t9 *'~ JWli C,M; ¢()11tcl only g~ p~ t)ftb~ 

®~~nd$tt~s p~nis m h~rmuutll imclcouldn«p~t£~ .. qml $~J9¢¢~tppl?ti{)n. an tb$.@(cndant. 

Iu late l99S~ CJ\[ diSclosed that the defend~t had abused bet physically and st;\xuatly. 

The d~f~ndant VIa$ a:rrc~~d and ch~~d vvith crim¢s reiatin$ttt C.M;~ i;n·l996~ the Uef¢n.rurnt 

~nten\ld a. guilty pll}atotwo CQUnhrof Child 1\l,[ol~ation .. in th~ Fif$t:O~p~ with ·C.M~ alf th~· 

lil:lt¢tdvi«im. 

i.v:··. 
~·· 

.·· . ·.· . ': ·.· ·:. · .. ·· ·: . .. . . 
. . ,· . . 

11 · · .. · phys.iccllyand ~e:m~ly ab.win,~.h~; $,:F;;H;;•a mot~¢t~.Sivilim{.Q()\W(~ '~snnlqiedt.n thf! 
.• ,ut .. ..: 
'.' l'fl' 18 

19 

20. 

21 

22. 

.) ,/If~ 
·~ .i.l.i'.i• 44 . 

~.:\11'· •::-~ 

. ''i )··~r'1 

27 

G!Jwerhad l)nown e'aeh otb$r~ill~ 1~9Z. 

When $.E.tt W~<liv;i~g in M ~~~tiJil%¢.!1twtth h¢r m¢het) tJt~ d~fen~~ C$1e 

·intu SJit'.H~s b~droom at .nlght,totd·het ¢() op¢n b.~l~$s~ @d in~~$d ij,i1:1 &ge~i~to h¢tvagill~ 
.. : ·. ·. . 

···~~O>•I'n .• u. aro. A. "1'§.;.! ..... · .· •... ··.·· . .:~, .• . ·· •••.. t ~ l? l::(.'s<1 zt.li birt""·1 ~.'1'6 .. 1.: .~.·· some titite:betweenJanu~ru ~.-.'M:Ilu,S ~~ . un~. ,~;~~ oc:wrr.eu pnor 9: i,.J,.p,i~,!;;. .>~~. .·.· ...... lt~.,, m; . . . .... . .•... · .· ....•. · .· ... ~-.1 
. . . .. . 

1 .. ·et -. .. 01\1· · .s ~-r· · · m··· "' · . ··1ntt\ ·2Ao·,1· .• ·. s .v '~';t · · wrcmtam o:f~'"e e""'"'~ date ·but certain that it · . ~ .c. v 1 rultu:'ll0Vt1: uer v ~- v. . .• ~.n .. l_S .· ·.··.··.· .·:· . .tU .......• ~··· .... ·~··· ............. · ·.· .· ..•.... 

oc¢:urred pri.orto her ll~birthday" as ~oot1 ~~r ~h$ tumf$d 12 h~r b~a4 ~ sh~d due to··sn· 

outbr~ak .ofiif», S.E.R r®l~n.ib~ tb~ mm®nt O(fm.~tr¢l1 ~¢il ~~ ij~IPn$ 4~. 

~~~ flfFa¢.Jirid¢ondi.3liiol'l.ll'otLJ~W 
R~~li~Ti:illJ .sj. .· 
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.1 :I.J d 

13 

14 
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17. 

ta· 

19 

" • "I' 21. 

:..: ·U·t. .k 

22 

23 
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25 

26 
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x~ 

th~· ®fendmtt and $ivilina 0()\-\~t l>raeti~¢d$.~om.$o9liism~ ~t~~$~ ImQwn ·~• S&M. 

·greater S~aftl~ ar~a ·· Aqpotdfugttl;K¢try i:)m:t~¢i~y;Jh~ 4~£~· WR$ part ~ftb~ .tnaiJl .cote of 

tb~.Ta\M:~ma S&M gt()Up~ andth~ grl)l}pb,~ rru~r~d Jrillt;~ tl;te.~f~~thasnotb~~n .a 

p~icipant Itt S&M acti:vity,tne~its a $~4om>~ ~~ a '1mbt and th¢. ~·dum» dotn1ni!i:te:a the ~<subt 

Accpt<ilng t<1 Bqti~; :tl¢®k~J~~ ku~wth~ ~f~u~t thiMtfWZ h.is brvol~ro(,l~t With ~h(t . . 

J;~S&M f#<l!!P0 W®idh~·~~·~@l~,th~·~e~;<lf~~iSioj.j~ ~~ 
• ~Jiqt 'I'h~t~ is a wxu~. compon¢nt t~ thi$ *$!-Wxmg a¢tivit~~ as the ~eson £Qr involvetr.tt'ntin 

· s&.M is be~s~ normal thing::; fu lif~ do not 11ultisf:Y the a¢t:x:u.cl desires of an· S~M pfactition~r. 

When the defendant vvas around Boris Hod$k, the def~®ntwou i~. be tht¥ one to put rus foot 

dO'Wrt und eontrot a situation. 

·~· 
B~ttw.en Ans,nst 1~~ 400.1~ ~dS¢pt~~ U>~r2001~ SJJ:.li; ~ tQ14 b,y the ~&nd9rtt 

til at sl1~ had t~ ac~PfmY h$ .. Qfi aJriP tu: ~orl~ OR;. 9t ~¢ $1?®k~d $;~!$ bru.i l)tv-rioooly 

·been physically· atnvcck hy th.e def~n~t; Th~, ®f~nd~t Wi»rk~d ~ ~ 1t.>l',l$~hiD![ij1.1¢k thjvet\ and 

typiqally drow a larg~ comlll ercial s~mi'-truck, S.E.H. b~ b~~n drivin.g a 9a:r 'Whillf llsmg a oeU ·· 

phone~ and the defendrulfd~cid~d tbllt she noo<lt:!d to go with him. ru~.puni~~ tq $~~the road 

from thet p~~otive of~Jargettn¢kto learnbPW:tt) dtiw¢o~at\f~ht .s.:t;R opted to .· 

accom;pany the dei'Gn.datit 9It the triP to Qt~gQn Mh~ttbM r~~iv~ a spMkiU$· s~IUi was. 

siUin$ J~.thl!} p~g¢r ~at Wldthe ~f¢nmwt was driviil$~ 
Whil~ driving to Q:reg(,n~l' tbe.~tendmlt 9tde~9 S/Ettt tQ i'$$1.6ve. ber p$n:ts ~d · 

1lnd~fW'l;lsr. The defendant mbh~d s~E.;tt ~s QJifpris; .. Tbei· dfif:~n~ also gr~b~d. th~. inm4et pf 

rin•~rt~t~ rmd Couli!i..m~Ofttw 
R~: lleru:h 1ii!d • 5 

.Olll~·l>f~udngA~Y 
9:M\~A~~'l1ill!S;Roow?44 
·~a. ·w'as.~li&t~n9tl4P1-.M7l 
1i'l~lili6!1~ili.t;:\j 19!!oi400 ~ 
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. ph.we h~r btea'3t in his ban(i $ild h~up}ied b¢r bh;t~t$.. 1ll~ detcn~ds ~~l;:Ur,4tou9hing oiS.ER 

. · matted aoon aftil!tthey t>~g® driVing the .truqJc in 'f®@n~ $d o¢~!;1cithf~~~h9Ut ~b¢ trip to •· ·.· ':5": . :· . . . •' . . . . . . .. . .· . . 

·• · :; .ihrv ·· ·· · · AAoria The st;xual co~actoccu~(i ·wtil¢the ttu¢k WM in ill Qtion up th¢ r~~in both .· 
. ~\:-~t ~·~ 1~ .; ;9:::~ ·. 

7 . .. ·· 

10 

ll 
.1 d u .• : 
•, f:.J, r J 2 

1;3 .• 

]4 
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16 
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rP;;J'lS 
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>.·:it:.:_~~ .-rt::n,::.: · .. :· · · 

W~hingt9.nm-t.ti (}(~£9lh 

.J)~anHwring~Qn itr~ truck driver that warns with fue d~f~fl.th.mt ·'I'b~troc~(tl!~ d?f~t®nt. 

vvru; d!'iving to Mona ·'W'f!S a:kenworth W:9Q(); .A Qrlv¢t in ~W~QO cnuHl re~h. ov~r ,m.Id.t9ucb If 

penwn $itt.ing in the pasaetlget seat 

On September 19th} ZQO"l~.Sd~at ·wrutat htnn?~ Th~ ev~ittg $h~ ®ti®mtllly ~®~d.tb~ 

$itlk to ~log by putting potato skins db¥/11 tb~ .dtafn; n~ de\fenmmt lm.d previouSly told s~~H. 
•· .. · . . . . . . ·.· . . ... 

tJ;Iv~rnl·tkn~S: net to put ite~tut in tb;$, sink dt~ul,. and \WS v~ry \1Jm~l th~ ~b~. had ~Pntl! !ll.l. 

The d~fendant orW!'ed S.EJL to.gq.tothebas¢(llent ofth.eresi:dencetoret!eive her 

punisb.Jlle~t, The d~f~cl®i; ~ted $.:E';.;~ .out ofbif3 sig~t~ •as.· ~·e ·Wfl$ V«'!J angry ~ laet. The 

4ef~tt4:1$lt pr®$e:®d~o tell :S.E.R.tot~~ b«patif$ ~du~d~~~ ttff#o sb~oould N¢~.iw ~ 

$pm:tkhtg, 'Ih~ ®ten• thro $f>mlk~d s;:e.:fit's nu~ hutto9k;W ¥¢ith a o9m ~g¢r; -w4Ue t#ttma 

&... "'"' "are; · ·t. .... ,r .tt c.· • ., · ·· · t4)ll'· u...... . ... ·. :\W· U<-1''1 All~ tth~ y~ ·~ . 

When the Mfen&lnt c ···.····letea.····.··Rrikin···· .. s~IMt·. sheranupstaira. S;E>R.waa·npset,snd ···· .. · CU)P ....... ~···.· ... ··· g ... '· .. · · .. ··· . .· .· .... . 

nm upstairs witbo~t putting on ~et p$lt$ mad tttHh~J'Weat. H~r siS!~\ S~R) saw S,ltR come up 

tromtb11;1basem~nt. S.E.H. vvas .. c:ryi~g~ ups~t,. Bligntl:v (1>ifmEJd•9tl;~~.·and~ not\Watiiag miY 

ptmts Of' W~m', 

l"rom the foregoing F4ldin~ QfF~;the Qo~:~tt makeathetunowfug CQQ~luaiona qf£aw. · · · 

F:~ ~111!1® iittd.Ci1llcl(!l:ililll$o~t.•w: . 
.>R~' ~~:'i'ria! -6 



. . 
·l:N.i~.c:.t· ': 

fq 1h :3 

4 

7 . 

10 

ll 

13 

14 

.. h!\1, .. 

•r ;\ p r !$. 

r6 ·· 

17 

18 

2.0 
.~.;j \t.J. 
I' ~ j ~~ 2J 

22 

26 
j .iJ l<'.H 
"~ i (' 27 

·~oN~ttj~$.~~..ii9F LA~ 

1 

. . .· 

events Qfthe crim?.S occutt@d .in .fl:i~ $tat:fl! of Wootd*$~()n. 

lt. 

That.s~E.H:~s account ofth~ defendatlL~tlt¢rihg btw b~dto(}ttl inth~ ap~etit !rt !<:ent 
. . . . ' . .. ··.· .. ·· . ··.· ··. . -· .· . 

sotn~time.during. ~001 and irt5¢ftmgbis ~g¢rn·int~ it~ v~ma bad ijQ prolo,g~$~r epilogue. 

' ~.E.l[ provid~d.too ffttle detail to ~dit b~r tw¢oamt as Pt€.mfb~yotJ.d a~~<>n®l~ doubt tb.at th~ 

¢Vent O~Qutre(\.. As a re$1llt2' the<def~~t is. P:QtglljJty. ofthc ctim~ QfRape. tif: ~ CJ:!.ilij .in th~ 

First D¢gee •as cbwg$d in. CoJnitt 

··Ill. 

. . 

forcible oompulsiott whil¢ the d~~d®t h?d ~t¢$Ott~l~ basi~ to diooip))nc $,!;;H.. :for . 

~$erous driving, her ~cuimtthm shewas.givent~~ option ofas~msmstetad cfgoins on 

the trip iser~dibl~ "vid~i~itc~ offorcibJ~. QQW;pumi(}n, .• S.Rtt had aft'asonable few; qfpl:lyaimM 

injury givM th~liifit()ty <ffbemg atr~Jck by obje:¢ts ifslie bad ~otmi~it~~dto t~~ S$nu11 c:onta~t· 

. im~id~ oft~$ .truck .durin$ tb.~ trip··t~ rutoti~ s~:tk~L h~ tQ ~~it to t~U$9~~1~ .dis(;iplin~~ JIUt 

to s~xual contact 

·· A¥· a result, the def~ndaut is guilty bcyqnd a reasonabb~.~~Hibt of:~de~nt Liberti~s.as 

foUoV~t~: 

{l) 11Hlth~tw.~ th~- 1~ ~ 9!All~$t~ i.QQ!, ~l.dtb,~ JOt& ·~ o!S~pt.mxtber, J.(}07~ tb.~· 

defendant bo'W'ingly cmxs$d SJ?..H. to ba;ve .~.~ .. oontacfV!i'itb. the def~udm#; .. 

(Z) That this S.;t.Wai.cont~ oc~eclby fotcib.l~ c.otppulsio!l;. 

F~l)&itl$li nff'~~:t llndG~i\li.Jsiw lift~ 
Re: l)etie}:tt~lll • 7 ·. · · · · · · 

Office M~litJg Atiorn~y . 
. !IOOTht:<irl\ll <1\>i~ri~ s, R~m \l4li 

Th~!~·Wiitlilntlt\!ii··~·.~l1;i• 
1~1~tihon~: ('l$;.') 'lj)lk-'1400 · · · 
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. . . .· .· 

. . . : . . . 

(3) That tht' derentb;tnt~ nt,it m~¥'dt~ $;~;a .$t. t~e tim~ ()fth~ s~~~lrto~t®¢; apd 

. (4) That thtt ad$ (H{cutre~l inth~ Stat~ 9fW1Jt?lthtgtoit 
. ·, . . .· - ··.·. . 

1'1,1 
~-

.· . 
7 , · . was ote4ible, but it "WaS UJ:l~i~ ,M'tO: Yi!l~~:effl~~ t~!>ttt~ ~t s~a).Jm~r~p~~ P~~~d. 

10 ,· •• 

t,J .~ .)\ d: 
,, !! .~t ,, lCt , 

13 

14 

15 

l1 
,j J ,, ~ 
tf .'' i' ••18. 

w (t·_d:-~· 
I' II~ t·24 

26 

27 

. ~ . . . . . 
.. . . 

. that, soorual. contam o~oorred Within th~ St~~, Q$W.~b~ll:W~n~ andtbJt SE!~~141tetcQurs~ oceurred 

som.e\Nbere dutin$tbe course .oftlw trip to At¢t>li~ ~ut~t ··~···tl~•#et!f be¥ond a~asonable 

dou.bt.that se~al futerc<,ti~ ~.ccuw¢d inth$ Sta'h~ ofW~~n_$tQn. 

As a result~ the ~endmlt iau<>tgujlty ofth$ cyjml;) ()flti9est w.th.~ FW;;t D~gre~, and 

guilty beyondare~oua.ple:,doubt oftb~ l~oo~r in~luded~~e ()f:Jlict;:st.in the$¢comi De~~ as 

f0Uawm 

(l) na.t betwe¢~l the 1~ ·~··pf A:usuat" .f007~<andtbe 10~ daY QfS$P.f~beJ.'~ 20'07~ the 

®fendMt ~ns~$<tin se:xual ~ont$t with~kE.R; 

(2.) That th~ tJef~;~ndant WW$ Nl¢~d to's~s.a 8$ a d~sc~nt1AAt; 

(1) That at the titnc) .th~ defendant l«tcwtbe person with vvtw~the ww lt~8 sc.ID:Jal 

contact vw.s· so .r.~lm~d tQ him; and 

. (4). lbat 'th.~ a¢tS QOQUtr¢d it;t. ~e $t~~ o:fW.ID"Ott . 

v~ • 

"""'~ ·~b· "' S· uH· ; ~ · ..... ~c.~ ·· '. ~: · . c • .L,..:,~;• .. · · ·. • .. ..~~ •. · ¢~·. • ll :· •·£,• :17th ~"A'J l~"'"lit .credible . J.u.- ~ ~ .. ~. . s ~!\1Cf.tp~o.n b~ Wu~.~~~~ 9tl p~~~v~r ... , &<vv ~ 'l('ffi'i' ...... · , 

The def¢ndAAt ~ aruru~ly #lnl:ivftt~d fu ~~8 .$..!%~. ~~P~~.the. G.lfcij14¥$~~f1 i=Jh~ 4~tri~d. 
. ·. :- .- . . . ' :· . . . ·. : . 

. Tile defen-t obtained sexnal c®tthwt{,y CQfflP~llins S(EJi to ~l119Y$ her if~otll~g and expqse. 

h~r lower body by the-tifle oftorct;~ « t.n~•· Q-f:¢be ¥se,of:f()t«t, . ~e te~imony of S.li) .S~~R •s 

.;· _gf-II>'·IJ 

;•·:·"-: ·r.. ir ·· 
·· ·· Fin~l:1i'Fa~t1atld<;>:m~l~llilltott.aw 

Rii':B~·Triiil·ll' . 

Ofll.~.ot'Y'~uth'I(Att~ey 
9ji}'laeruna Avenull s, Room 9411 · 
~~i.i~ wl?siWa!ltoit !l~'ll'il 
Th!e.,lini~Pi i'2it:l17QJl;'j~ 
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Jhe·.®t'endant isguilty·.ofth~ «ixne<>tlrt~rit lJib~i?S<!tSfqllf1WS:···.·. 

(l) nnu Q~ or about th~ 191ll d~·<>fS~(J~b~, Z00'7~ Ul9 ~.ef~dan~ tmo¥4n~y qiUJs¢(1 

S~E::ij. to h~e s~Jru~ ~~Ct With th~ ®($tt~t; 

(2) Tha.t this sexual c~nta,clocoorred byf{)reihle compulsion; 

( l} l'hat th~ d~f~ndant was not nuuti~.dt~ S.EJt .at t4e tim~. ofthe se;.tua} con~act~ and 

(4} Th.~ th~ a<t~ QCtumlid in the .State ofWa§hfuf#91t 

n~ Stat~ did n« pt"()Ve th.~ the ~~n,g ~not a.uthmi:iedptitenta! dis~;pful;j tmd«t 

ROW 9A.l6.100~ ~~ tb~~¢f~te tb~ ®f~ndant i$.ntit$uaty <tffu.~~$ Qf':fWs.~lt ill th~ Se<mnd 

Degree with S~~~lMotivation as ch~<tin Coun~ v; 
PONE IN OPEN COUR1!tJ1iB :ltt::MY 9:{0~0hW:~ %009\ 

.·ocr·· e 2ooo 

:-~~ 

. . Fin~¢f!U:illll~~om:14~ot'l.~w 
· ·· ·• tlc:l:h:il$1'#111 •9 · · 

{)fficl> of~llt.l!'m Attorney 
~:Wf~maAveiille s~ ·!i~ .!Mfi· 

· 'Th~; W;iSJ\Jn(lt~~ ~,zm 
11MI)Iil)n~: r:~s:n 791F7!loo ·' 
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SUPERIOR COURT OF WASEIN<YfON FOR PIERCE CO 

STATE. OFWASHINOTON~ 

V$l; 

DAVID JOEL OOWER, 

OCT 12 2G09 

't.als MA'rtER having com~ bef~e the :aonorahle Bryau Chtrahcpff()ai~b~ uw day· of 

July) 2009tftlr ptclriru hearlngtodet~rmip~tne admissibilitY o:t'other s~x offense evidooce under· 
. . 

. RC\\; lO,Slt 090 and Bit 464(b) on the eh~$¢S ofRapee Qfa Child in, thfi Fimt1Je$f~~~ Ind~certt 

tib~tti()s · (twq counts)~lntlt'et in th~tFinlt D~gre~t and As~~~lt m the S~¢oudl)t;gr~ertbe 

de:f$~uJant havitl$ been p~s~t andr~re$ent~d• by :ad.L~$i, ®(t tlit;l Sti:¢~ be~s ~~~ent~d by 

D~puty Pro~!:1cuting A.ttom,ey Bryce Ni:'lson~ and th~;~ court hmrig reviewed all wbmitted 

documtmts and briefmg. nnd haviu$. consldeted ·ih~ atguQ:lents ofooun~l and being duly $dvised 

· in aU matters~ and the court having render~d an om! r:Ulingthero<>n1the court herevwith mukett the 

followin,g l1'indings and Coutlusi9ns. 

l. ~trt~~(!~;F.A~l' 

1. In S~pt¢m~r pf ZOQ7~ 17 ;ve:at: olq $;!a${~ 4is~lqa~d th~ ~,t}i~J hail pe~il.phyasi9flllY .and .· 

~~JJ~l)l nbu~4 };)y t4¢ ~fep&mt~ h~r ~~~h~l\ ·· 

. rlti~ 11ffa~~ ll;t~Cl;>ilcluliwofLaw 
·: R~f¢$~N~~~O~sA .·. 

Olfi.~e. <)tl'f'O~wtlng·Att.O:l:lili;\' 
'.iJii t!lcilitmAv~~ K Room '146 
Tiic~;:~vw®~rit<!~~1;z~11 
'T'~h<ril'iC1n~:.fiSJI 79it, 7aoll' 
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2~ After SJ~H. mad~ th{;) disc~omJte tie(ni!ing all&gatit>.ns ot"r"l!)'siqal ~d $c)(u~ abu~e~ an 

·iJ).vemigation ·'W'$S .. imtiatedby·th~~WJ.QmaP9tiQ~··:P~p~eAt•@?PD);. 
. . . . . .· ' .. · .. ·· 

3, TPP D~tective J1ason B~ook~ '~ ~ai$Jl0d tb~ c~t:. Qu ~¢:pte~~er 24~~ .4~()7; p~. 

:er~mks intetvie\Wd s.aa. 
4, s.EJt told Det. :$rQoks thm ~~ li~~Ulf~@d pbysit:man~·~t$.%®1 ®U,s~ at th~ h$1& &f 

the d~!!fendant 

.S, S.E.H. disclo~edto V~t. Broo~tbat th$ d~tmdtult had bifb¢r cQll h~:r butt{)~k$. With a Wire 

coat lu.1ng~r itt the bas~ment nftheresjdenceat .1006 S. Cedar St. in TMpma, where she 

Hv~d with th~ d~oodantl'herm®t.u~r~.muiheysmter. 

(); s.aa hadru;c.id~ntally ba,~{{ed up{b$:ldt¢b~n: ~by ma~g potW;Q sk~ .ill~() the drnin .. 

aftm- imv~p~id9tJs1w be¢l! ~eijnotto do ao, 

;;. ·T:fi~· def~n®rltt<lld ~te~:a. .. Jo.go tg th~ Pa$dmetttfor h!>r punis~~nt~· . 
·,· .· .. 

a.. s~E.R told Dt>t. Brookt:ttbat one~ all~·~ m the b~fu0nh the .d~.fem:l~t ft>rced her to 

remove her pants. ®d u~~~ ¢rt4 th~n hit b$t on tb~ buttocks with the coid: hang,~r. 

9, While t)le defooWu1t \W.Bltitti$~ S.E.l-i on h~rl»~ lltitt()<;k~> b~ ssk~d her~ ~\lr~ .. ·:we · 

having f11n yetr~ 

10. SJ~.H. ~· ~e thatth.e®i~n®nt prilqtic~d.aaqQT1l~ocbii3Ul.> 111~ do/foo~.t had 

tt)pf:lat~dly b.c:~~~ hc,r in th~ past .·witJi y~iOU!i itemrJ~ l() ~clu4~lndf$i pad4J~s~. ~e 

hmtg«a_. and a device $,ht' desoribed $ a 'fttiggert~ 

11. S.E.H. alsocdiFWlooedthat tJl~;~ ®reindttrat hat! s~xu1J.Uy $used b~t 'Wilen ah~ ~ 

approximately 12 yem:$ oldhy in~s ttisfwsers·mtll· h~ ~ina 

12. S.:E.a ~sQ d$11!¢rlbed a; ttip in th~ def~lld®e,s t®Pk'Wber~ ti¢. h~ $etl:l~lly abi.J$ed h~r · 

•• .t. 'J. ..w .. . .A ~ • OR. 
}'Vul ·~ Ui iYlJl8 to nm:on~. ·· . • .. · .. 

{)ttloo uf~iJtlilg A~l~rne,Y 
· · · flt~dinw>QfF~etandConduii~lift~W 

Re~dingPrim'S~ia OWett~~ ·l . 
· 9»'l'SitriJli.il Avl!6llts,·n!>llm946 
~ ... ~·wii:~ii~~gt~~·~il4oi;iJ71· 
Tf1i~l!lltli>l~i lilt}\ ijf}ll;14illl 
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1:3, S.E.l-1 was· toJdtbm she muJ a ~1\oi~ ~1'puniSfuti~nt: ted.~i¥tf ~ ~athl&~ f>ttW witb the 

d~fendant Otl a bip in his truPk, g;B,,J;t. 'OV~etl to ~~~ tb~ ttip wftb the ®f~~dmJ.t 

14. SJl .. H. $d the de:ftm.dant W¢re- g~i,ngft~ Tacotnf! t~ A.strma. .. Af?•· soon m:r tt:u~y left th~· 
. .·. . . .·. ·.::.· ·.· .: . 

. .· . . . . . 

. tacoma w~~th~ def~ndunt. futd &E~;Et t~¢ h¢t:pan~s$l9~J~c!~~ oft: 
. ·. .· _::· .·. 

U •. s.E.R ·-waa inatJ.1l·ctsd:tllW<sh$h~h>~3thutg$~~pup;1~~nt~ 

16. First,·~~ the d~fM~•p9tllis b~g••9u berth~~ sh~ ~~··i9m~v~ clqs¢rlo· him and 

openb~tJ~gs. ~~ ®f~U~WJtWQ414t~~~t4~S~E;~~'s ~Htpp$, 

11. s~cC>l)~ the defenrumtwottld~th~ili$id¢of~e(laf>iti.andtwamtbem, 

Ut Thir~ th~ .d~endlmtwQuld hold ()ut bet hand. and SJ~l£ w:Qu.fd. bav~ to place her ~mt 

mhishancl. 

19. SJlli told I)etactives tbat this ~nt. Qtl tlvm tlt~ time: ~?Y got 91l th$ free~ in 'f~orna 

untilthey mrl,ved in ,t\~()ri~ 01<. 

zo~ on thet vvay back to 'l'ac$m1£.: tb:~ ®f~nd$t N~$:¢4 w.~ ~~P9P~ili ~ ... t~~ ~~ ~~b s.E.R~ 
.· . ·: ·,, . ····:· .· .· ·. ·. 

fordnsher h> ¢tl$.~~~ mthe SOOt~ ~ti.vitl¢$lU- .pc((m:red ()utb~ $i:Vtft9n). ;I'acomato 

Astoria 
. . 

21. Ev~tu.ally.) the· <Wf~nrumt ·WWt ~harged<\o'Vitb: ~ tttm•b~r fit diif~r:em; ¢lim~ tWderthi$ CSl!Se 

. numb~r. · On Jttn~ 12~ 20.09~ an Am~nded Wunnation was :Uh~d al1$gi.ng n~ vmmts: 

G Count 1: RJ:ipe ora Gbilti #ttlJI; s~~ond P~$T~e 

.t.l Count U: Io.d¢c~nt Lil>Mti~lt 

o Cotmt llklilc~st in the f'itst D~ ·~·· .. · .. ·· .. ·· ..... • .. ···· ... ·.· .···· m 

·fl .· CounHV: 1ndMetttL.it1c.rtJ~ 

•<t CQun:t V; Assault inJb~ S$coud Degr~ with S~xuall\($tivati9n 

> .u ~ J ·. Fkvll'rr~t ~fif~~ ~~t~.d C~i.i&io~i! of'taw 
~ffl~e of ~~~~J!Ijng/MI~r>iGY 

· !l~~tii~.AY~nii~S,..R~ini.l46 
Tli~9~ \'V~Ij~J.Wj~98ijt>M217l. 
't-4i~t~~.~~-~· .. (1:.ifii,\·;..,~ ~'-'t~,~~-· Wf>l" ~~~~Pclo~SuO~~~l 
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22• The State filed notice' of #s in~entt~· ae~k~&rtission ofevi4ence ofp~or sex offlinsea on 

June 5~ 2009. 

. 23. ln 1996, the·<~fendanL!:'nf~retd a plea 9f.s~ili)tt()~ P()WltS otehiUi Mol~$iticm intoo 

.First p~gree m c?US~ n~b~ ?fi~~ -o2Z4~Q~ 
a4~ %~ def~~t brm.origit&dy b~etftl:Jwged•~tb (>n~ ~6unt pf~~9:f~CJM.Jd bxlb$ Fni 

D~$f~~·®.4Qn~.count',ofCmnmu~ic9til)tl.·\¥~thal\4i~()r~ot.lfnw;orat~~r:p~¢$.before.oo 

. A-·"". ·n:A·-.!1· >r ... :C,;..,...,.. •• ~ ...... ..,· ,,~;;,.~~;. .. :.iPl:t';;..;i • · · .·. • :~.: :. ~c·•.s.:- fliB· .. Mi .t:*bt!'''...;:,~.,...·t· 
f"/>U.!"'¥WO'~ ~~g.Lu!Ulvu """~ l.#'~>'~.a$.~·~Y.A."""jt;''"..,·~·:Y~f'~~., • 

z:.t. Ot:lgimdlyJ tbech11fSed victitttsin the19?6 case Vl\'Jrt'J thedeftnt~~~ bio1q$ical dm!gbter. 

CJV!., Md his .$t~®u~ter~ J~t.. 

l6. C . .M. ·\V$lh~ch1ltged·vi~· onthe.two omsn~simt~d.in tb~~t'ndaut)$,g~i1typJ~a. The 
.. . . .· . ,· .·. .... . . ' .·. . 

d~fendant didnote:ater a.gWity p.l~at~l~ (}lfqelil~1~$tQJJ<.· 

?fl. Both C.M~ and J,lt t~slifi$d on .fui:Y 1~~ 2609~ 

26. The defendant begm1to abua~CJ\4 .. in ~ro~ately 1992, 

29. C.M. $plit time with her bi:ol().gicru mother wd tb:e. deifepdmlh $.en $rally spendh.ls_ 

· m ·· m:td a · · ·. ~a...·-4-: ..... e ·~~~..•tt.· ·.·.~·;.,V,·• . .;a• +• .wm .... en~ . ... •. 001~ ()~. wm. \l(l]u.t ue Wt.'l~th~an~.~ 

30. During tb~ 1992,.93 school year, tp.M. lived with the d¢fen~t 

:n. Th~ def~n&mt vvn.uld ¢nt~r c::M~.~s bedtt>®.lat niglit ~d ~$her *Jp,· The ~i~ndm:it 
:· ":". .·· .·. .. :· .· :· .. :.· .. ·. · . 

. · . 

wctltd then mak .c M tak he: 1 th s· tift and wout<le~ose his .c;enitats to het". · . e ........... ~ .. r.Q. 9. e .... ·, .............. ·.:"'1"···. ·· ... · .a .. .............. ·· .. · 

33~ ·Jlt~· def~»d~:t WQtddiwc~ C.M. tP: ~~~tHm.~U.m~'*~ 

34. The defendant iM:>uld fore~ C.M. t<> twlttib pqrn With hffi'a. 

3$. Durm,s one U!citrent~tne:defctHiam i~W~tt~dlU~fin$erintuC•M/av~ma 

~ii:lili~llffll.~t~.lll:lldCw<:lWii.QmQ!Llllw 
~e~~:PftQt~ ()~B· 4 

, .Off!~ ~fP~(ll!ilg~llO)"Ilisy 
93il'l!ai;i~maA~tnl.1~S;n~?<W 
~w~ \V¥tifutit~~~~.t;.i.l'1r 
·Tii!\iiili91l~:(?$:J)·19'lt-14\Jl1 
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·36. J'hedetimdwlt9ldC~M. tllntthi$~t~£1h'6Wb.~<vytuat;lo 4(). 

37, When CS\•!. toldth~d~fendant thtlf ith\Jrt~hetoldb~ th~it.wae suppqs~J1dt<> i®l$ot>d 

3R ''f'he · dt>fendant also f<tced. C.M~ to p¢r.form .~ral.s¢K.~n :•him· t)y insert: ill& hiS penis into h~t 

moutlt 

39. c,;~t ~t~m$uJ(lP~d.m:m··q~ ~~X: ~,q,th~ .~tAA~t~.htt ~~tP'4~ AAtt- ~ttr~·. 

. defep~t~s•:·P~nis:. it1·:.h~r·mouth~···~···un~le.to•.msert .. :·m:~·.•9fh~$·•~ni$•··~Q .. h~~·.;n·outh·,.· 
4(t T.b~ de.f~ndnnt also ~~¢:~d{y.~ya~OO,U.Y:at¥l$edC;.M, l;iy M)~g ®dh~tfug.ber. 

. . . . . ... .· '• ·.:.: . . "':': . ..::·· '. . ·: ....... · ·: · .. :· . 

4!. J\1<. initially met. th~ ('}efei1~t.:by·• conv~~S ~tplilin owr tJit~M~kB~d(QS} ~o. · 

wb~ sh~ ·WM. app.til}{:Urtat\':\W lly~~ (~ld. 

42. .. The®fendant ~V$litually siHl\.W¢1.-qp. at.J;K.~a bous~al:lti~k$db¢t if'~h~ WQultfb~hiFJ 

gitlfH~nd. J.K. ~cline~ i1$ t~¢ ~:f~nd®t ~ in b.b:J midt~l~l'!l ~t(tiefit,.and shl;} 'Wlm··U· 

Y$"~01d 

4$. E:v~.ntuallythe d~f®dsnt P~SW<tQ ~·,J,~.~$ motne~~ 8lldt4~Y ~~tnNri~d 

44, The de£'endantth~n moved in Witl:a J.K. R!1d her ril.')tner. 

4$. Th€t·def~ndantonc~ gave.J.K. Jl !1itty Wiim~r/,mifitiP$her §lippl$ 'Witlt his fmg$t;• 

46 .. At on~ point while th~ defendant w-aS thin$ witl.t J.K, · Vllben sb~ \~. 3P9t1t l$ )'¢at$ old; 

.be purchased her alcoh.o1j, whi<:h IJ;e 1\ll9\Wd her to cl)tl®m~. . . . · .. · ,•' .· .· .· 

41; The defendafitthen b~gM watqhin$ potn\l~h(Y and tna$:Ufb~~$ ilt fh>Uf?fJ.!( 

48. J~K W'rul ~elirlslrt~ sp sh!¢: dacide~to &QtQ b~tltuf~;ml~ep~ 

49, 1.~. ~WPk~ to :find th~ ~f$~~ ip h~· b~4t'oom. .. ~. 

·· 25. $();, 11tedef~~dant.tri¢dttl.take QffJ(~~~b~ J,(K. tb®Pa$S.¢.UQJ#;{~dha$,f\~tAent~ ()fltt(1 

-~··o::!··.Oo:i li> 

;; ·~:f:-:·1 n: 

46 rest ofth~ inci®nt, 
27· 

Z8 

f:wdi~ (iffiilti tind c~.mthilliin:m !if Lim< 
ReW!fdiOO::Pril!¢S~ Ol!wm~ .J . 

Pffl~of.Pr<~~uti:ng:Att~WU"Y 
9~ct Thcon~il i\y~nu~ s, R®llt 94ti 
~~·W~'tiin··~fi40~-1i'?t 

. lWl:)'lh!iri\lt{~)/98;1400 
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·. ~·~:..J. ;;:: \.,Jl,.,;c •• I(F .,4..t,;;..r:.:.W.u~·...v :~:v~·~W.:...e:..-1s 

st Uo~b C;M .. andJ,K: ~re .~~l>)~~to cr~ $x~i~-io)l ~Y: th¢ ~·te#l~(Wfl$n they· 

testift~d 

52. Both C.M. ~d J;K w~· inf~ ~oSt:l ~~~$4 by tJw ~f~94@f.Wh¢i1Jhey t~~tl 

.. ~ .. {jdN~1J8lbN~ ~~LAW·. 

That th1;1 aho,vMntitwd tmnth~Juri$~clion.ofth~ ·rmbj~ct matter ®d Qftbt' ~~ndaitt~ 

David Joel Gower, Th~ based on th,l} C<»ut'fs ~view oftb:~ evj~~ pr¢$e~t€1<! in this matt~t"",th~ 

Co~rt mruws tb? follcwiu$ (;Qtt~lwiqzt¢ of\Law~ .. 

. L Th~ defend$\t~s two prior convit:tiQrts. tq~ QhUd Mol~a~ibll.mJbe :Firm ~~$ree •are aelt .· 

(}ff~s¢$ as· 4~ful~d l?Y RCW .~.94~(}$tt 

2; Th¢·.d~f~~t's pr~$~nt chat&ert~i?i.•.all• s~~ t~:If~ms:¢sAlJ\!•.d(ljfi~e~ \ly:R.CW· ?l?4.A,Q3()~ 

3, Evi®noo of th~ d~fendm'lt~$ pl'iorf:le~uru rt'liSQon®ctWifh C.~! .. ls ~ci~ntly $itn:ilarto 

the presently ebarged aets. 

4.. Th~te is a gap in time betm~n th'!::. ~tm~t~a:prlQtsez:ual nds¢()ndm:t witli C.Nt and 

tbe p~oo¢. ~V~nts~ but thm $~$$ *ltpJQj.ne~ ~lh~ Wf~f'ft'!~W$. ¢if~~®C~ <¢'the 

d~f"lnhmt~ac su.bs~qu~nt ¢tfu:d~m ~h~~$~ ~mrvl<;tiQij1. and $~bt~tlc~. 

5, 'fbe dd~end$Ut'S pdot$~mtd mis~rmdrim with C~;ti$:. f).¢¢mt¢d ~~~Vel)' .~~®elltly~ 

6, The evidence ofth~ ~t~n&mes pri'W s~xuat W.i1:1ccm~.ct with C.M .• is n~~!il~ to tb0 

Stat~~s cas~ at trbdinth~ pf~$Mt case. 

1~ The d~f~ud.ant's priw s~xu~ mi~ttl~~« With C.ML4idte$Plt m f!;~@al ~onVictiun. 
. . . . 

$. Th~ .pwbatiye value 91th~ ~f~ud$lt~a priot·~~~al ~i$~tn(ht~twttil.ql\1~ suPsta!lH~ly 

outwe.i$bs~y prc~judi~.·that· m~•eid~taft¢t:t~~td~tf:)ffa$t~1:i.1trat.h¢. ~vl®nct}. 
.·. : . . . ' . .· .. ·· . . .. · 

~l Th$ court fm~ that eVi®nc~ Qfthe (l~f$!t~l~tJ prlot s~XQm misc.ola~~ With. C;M~ is 

adtnissibl~ in the pr~$ent ~ase un~RcW 19.S8;Q~()~ 

.F~di® ot'Fa~ ~d c onuh~'li...,M l?ft;.lll#' 
!N~dit~gP'IiM~elf. Offii~ll· ~ 

Office i!f~illlliJIAtwflit.>Y 
~:10 1\icil!iui Ave~uii s, Riiolll~Mi 
ts«>ll~WMliingi!in~·if7l 
'l'~leob!\ne: ti;:t\1!*M400 
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lO. The CO{lrl does !lot find .that the evidence is ruimisrubie under $R.4()4(~). ~Utsince it is 
..,.A....' ''kt· · d · ti'\ 5° t~il\n fi:•e, .<:<•t~g.& utilb:e ill. .·. ·..a>. · ' . ' -~ · •·· · .·. ' L' r.· · ~wt~Sht.~ Qtl• ~r w. ,;y7\;";.u · w w .• may .. ··.'··,.•. •. ··. ·~-$~~ ~V~wr,J~ m h$ qas~ tn9u.II.'I. ,· 

11. Such €>Y1d~nc¢ fuchH1~st~$t~Qny.r~a~<ltns th~ ~~admit $P.a.nkhl$ ¢JM:,~ as th~ cm.irt 

t'in¢1 that there may be a $ei*U~ mmjvm1<»n toth~ ~~~ QfC~;M,,.t,y (b~·q~:f¢n~t, 

1 ~. Evid~u.c~ {J.f th~ d~~l!~t'$ prit>r a~~m ;iti~l.l.P~9~. wjt~ t~~~t tfi J.t. i~tn~t 

adtn.issiblf} under R:CW 10.58.090 or!R404(b). 

. ~m~ Of~Jt.~ md Cl3ni.:iudiffilf~taw 
. R~gat~NI){$ei Off-ensl:!v ~ 1 

f. 
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.;..,;.t~·.a:a·.tO.-!'a: ..;.. ~~·-: ..e.;,~l."' :4-t ~M- . ...J>· .:'lf.~~.".~~:-~.c..u: 

Th~ court's M1 rufu!s c~ thw ~ptihn ·\Mtg siyan on J)Jly ·U~~· ZOO?. fu open>cpmf in the. 
presence ofthe defendi.mt. ·· · · .· · ·. .· · · 

DONE IN OPEN COiilRT this !f_~ WW ofOct()b~t-;. 2009. 
. ... ·~··::"":" . . 

Fitiwwt<a~·llU4CAA~~"®s·offAt<"· 
. ~~~4mgPn;t.tS~~X:.Hfef\~l!·$ .. 

~.ot~ull~IIMWrne¥ . 
. 95(!~!>~A~·~~lies; .llili>~~ 
·&~~.W~hingwit?Mff~;zm 
·r~i~"*""";.1~~3\'1M·1~··. ?'· 
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