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L Introduction ‘

This case concerns whether the ﬁepartmeﬂt of Ecology (Ecology) violated S-tate law when it
processed amendments to Washington State University’s (WSU) water rights, authorizing the
university to use substantially more water than it has beneficially used in the past. The Pollution
Control Hearings Board’s (PCHB) approval of those amendments was baséd on interpretations of the
2003 Muﬁicipa}l Water Law (MWL) which the Washington Supreme Court has since repudiated.
Moreover, basic water law principles relating to beneficial use and loss for nonuse wete ignored.
Appellants request that this Court find that the PCHB’s interpretations of the law as applied to WSU's
nonuse of water and Fcology’s amendments of WSU’s water. rights be gound unconstitutional and in
violation of statutes and law.

II.  Assignments of Error

A. Assignments of Error
Appeltants raise the following assignments of error:

1. The PCHB erred by issuing the Order on Summary Judgment (as alﬁended on
reconsideration), dated January 18, 2008, granting summary judgment to Ecology and WSU on
legal issues 1,2,3,4,5,6,8,9, 12, 13, 14, and 17, as numbered in the PCHB decision. CP 13,
AR 85.' |

2. The PCHB eﬁed by issuing the Findings of Fact, Conclusions of Law, and Ofde‘r, dated
April 17, 2008, approving Ecology’s changes to six grou%xdwater rights held by WSU to serve its

Pullman campus, see AR 89, and by issuing its Order Denying Reconsideration Re: Final

Decision, dated June 6, 2008. AR 95.

! The Administrative Record (AR) is duplicated in the Clerk’s Paper (CP) No. 13. We cite AR citations for the
remainder of the brief.



3. The Board erred by issuing the Final Order’s Findings of Fact 16, , “Ecology approved
each of WSU’s changé applications except for the one associated with Well No. 37, to the extent
the finding dé;eennines approval of these change applications were correet.

4. The Board Ierred by issuing the Final Order’s Findings of Fact 17 to the extent the board
found that Well No. 7 is more than supplemental in nature or that WSU’s primary qertiﬁcates
were for municipal supply purposes. | |

5. »The-.Board erred by issuing the Final Order’s Findings of Fact 18, ’w the extent the Board
found that the amount of water originaﬂy authorized under Permit No. G3-28278P is not legally
dependent eﬁ amounts authorized under iﬁvaiid Claim No.098524.

6. The Board erred by issuing the Final Order’s Finding_s of Fact 19, to the extent the Board
found or adopted the dcferminaiion or reasoning of Ecology as described in the finding,

7. The Board erred by issuing the Final Order’s Conclusion of Law 2, to the extent that the
- board concluded that WSU retained wafer rights equal to the amount originally authorized on its
original permits, claims, and certificates for amounts never put to beneficial use.

8. The Board erred by issuing the Final Order’s Conclusion of Law 3, including that “the
invalidity of Claim No. 098524 did not require Ecology to subtract the quantities associated with that
claim from the quantities authorized under Permit No. G3-28278P.”

9. The Board erred by issuing the Final Order’s Conclusion of Law 4, including the
conclusion that Permit No, G3-28278P was not “caleulated from, ot legally dependent on,
WSU’s other pre-existing water righté or claims.” |

10. The anrd erred by issuing the Final Order’s Coﬁclusion of Law 5 including that
“Ecology’s approval of the change application for Permit No. G3-28278P did not gnlawfuliy

enlarge the right represented by that permit,”



t1. The Board erred by issuing the Final Order’s Conclusion of Law 12, including that

“Appellants failed to meet their burden of demonstrating impairment such that RCW 90.44.100(2)

{
would preclude approval of the change applications.” The Board’s findings of faet are not sufficient
to support the conclusion given that appelflants were erroneously excluded from presenting evidence

on the issue of enlargement. 4

12. The Whitman County Superior Court erred by issuihg its Decision on Petiton |sic} for
Review of Administrative Decision, dated November 3, 2011, CP 93, upholding the PCHB’s
Order on Summary Judgment (as aﬂxended on‘reconsideration), AR 85, Findings of Fact,
Conclusions of Law, and Order, AR 89, and Order on Reconsideration Re: Final Decision. AR
95,

-

B. Issues Pertaining to Assignments of Error

Appellants raise the following issues pertaining to assignments of error:

1. In Zummi Nation v. State of Washington the Supreme Court ruled that the MWL does not
facially violate separétti—on of powers and due process because it may be interpreted in a manner
that dqes not adjudicate past facts. Does the PCHB’s determination that the MWL, exempts
WSU’s unused historically non-municipal water rights certificates from a determination of past
reiinquishment offend separation of powers? (Assignments of Error 1 (PCHB Legal Issues 1-4,
8), 12.)

2. After enactment of the MWL, Ecology adopted an informatl policy to conduct “simplified
determinations™ of the past use of municipal water rights in the amendment process. In Lummi
Natz‘on, the Supreme Court held that detailed analysis of water rights in the amendmeﬁt process
saves the MWL from due process violations, Does Ecqlogy’s use of the simplified

determination policy to process WSU’s water rights amendment violate due process and the



requirement that agency policies not conflict wnh statutory directives? (Assignments of Error 1
(PCHB Legal Issue 1-4), 12.)

3. Under the Washington water code, a water right is perfected when the fult amount of
- water authorized is put to actual beneficial use. May water rights held by certificate that has}e
not been put to full use be considered perfected? (Assignments of Error 1 (PCHB Legal Issues
1-5), 12.) |

4. Does the expansion of WSU’s water rights exempt them from supplemental review under
th¢ State Environmental Policy Act (SEPA), Ch. 43.21C RCW? (Assignments of Error 1 (PCHB :
Legal Issue 1-4, 17), 12.) |

5. Doés the “new information” mandate of SEPA regulation WAC 197-11-600(3)(b)(ii)
require Ecology to evaluate the déclining_ condition of the Grande Ronde Aquifer whén
processing the WSU water right amendments? (Assignments of Brror  (PCHB Legal Issue 17),

12)

6. Did the PCHB impropetly limit the evidence to be submitted in support of Aﬁpel}ants"
impairment and public welfare claims based on its holding that, pursuant to the MWL, there was
no expansion of WSU’s rights? (Assignments of Error 1 (PCHB Legal Issues 1-4, 12, 14), 2, 11,
12.)

7. Does the éxpansion of WSU’s water rights shield them from reﬁew under the “safe
' sustaining yield” mandate of RCW 90.44.130? (Assignments of Exror 1 (PCHB Legal Issue 1-4,

13), 12.)

8. Does the “safe sustaining yield” inquiry under RCW 90.44.130 apply in the groundwater

right amendment process? (Assignments of Exror 1 (PCHB Legal Issue 13), 12.)



9. Were WSU’s water rights lost as a result of its longstanding failure to put water to use
with reasonable diligence? (Assignments of Exror 1 (PCHB' Legal Issue 5), 12.)

10. Di& WiISU abandon Claim No. 098523 (appurtenant to Well No. 2)? (Assignments of
Error 1 (PCHB Legal Issues 9), 12.) |

1. Di& the PCHB uvse the wrong standard for summary judgment review of WSt’s
efficiency when ruling that layperson testimony could not raise genuine iséues of material faét?
(Assignments of Error 1 (PCHB Legal Issue 6), 12.)

12. Must Ecology evaluate reasonable efficiency, a component of the beneficial use standard

for water rights, in the groundwater amendment process? (Assignments of Error 1 (PCHB Legal

Issue 6), 12.)

13. Ecology denied amendmenf of WSU’s Claim No; 098254 (appurtenant fo Well No. 3),
ﬁndi’ng that it was invalid. Can this invalid water right serve as the primary right for WSU’s
supplemental Permit No. G3-28278P (appurtenant to Well No. 7)? (Assignments of Error 2-11,
12)) |

1. Statement of the Case
A, Procedural History

A detailed procedural history of this matter is set forth in the PCHB Order on Summary
Judgment (as amended on reconsideration) (Jan. 18, 2008), AR 85 at 4-7, (appended in App. 4)
and the PCHB’s Findings of Fact, Conclusions of Law, and Order (Apr. 17, 2008), AR 89 at 3-5
(appended in App. 5).

In summary, WSU claimed or was issued seven water rights between 1935 and 1983.
WSU failed to put over half its water rights to use at any point since they were issue‘d.bb 02004

WSU applied to Ecology’s Water Resources Program to amend its seven water rights to allow it



to pump any authorized quantity from any of its eight wells (see App. 1 table summarizing WSU
water rights). AR 89. Environmental analysis was prepared by WSU and was not suppleﬁiented
by Ecology. AR 22, Ex. 10. Appellants Cornelius and Palouse Water Conservation Network
(PWCN) filed letters of objection with Ecolqu detailing their coﬁcems. Ex. A-27 with Att. 5. |
Ecology processed the WSU ai)piications and approved the proposed amendments iﬁ 2006. AR 1
at 3-4. Appellants timely appealed Ecology’s decisions to the PCHB. AR 89 at5. In Jar;uary
2008 the PCHB issued an amended summary judgment order, resoiviﬁ,g most issues against
Appetlants. AR 85. In that order, the PCHB ruled that it would not decide any constitutional
claims, AR 85 at 8-10, a holding it reiterated in its Order of Clarification. AR 79.

The PCHE he_:ld hearings in late January 2008 to resolve the three issues not decided on
suminary judgment.® AR 85 at 50. The PCHB issued its Final Order in April 2008, and an order
denying reconsideration in June 2008. AR 89; AR 95.

Ai:)peﬂants timely appealed to Whitman County Superior Court. The ¢ourt issued its final
order affirming the PCHB on November 3, 2011, CP 93. Appellants then appealed the PCHB’s
orders to this court. | | | |

Meanwhile, in September 2006 an unrelated lawsuit was commenced that brought facial
challenges to the constitutionality of certain provisions of the Municipal Water Law. Lummi
Nation v. State of Washington, 170 Wn.2d 247, 241 P.3d 1220 (2010). The court there decided
that the Municipal Water Law was facially constitutional. Appe}}ants Cornelius and Sierra
Club, and Respdndents WSU and Ecology were parties to the Lummi Nation suit.

The same water law provisions at issue in Lummi Nation figore prominently in the

PCHB?’s decisions regarding the WSU water rights at issue in this appeal. Thus, Whitman

2 Although two issues, impairment and public welfare, were decided in the Final Order; AR 89 at 32-37, it is the
summary judgment ruling limiting evidence relating to these two issues, AR 85 at 39-42, 45, to which Appellants
assign error in this appeal.



County Superior Court stayed the present appeal until Lummi Nation was finally resolved in
Qctober 2010, |
B. Facts Relevant to Case
1. WSU Water Rights |
WSU originally held seven water rights for the Pullman campus. Ecology determined one
of the seven, Claim No. 98524, was in\}aiid when processing WSU’s applications to ameﬁd..

- WS8U did not appeal that determination. The table appenéad in Appendix 1, reproduced from
Ecology’s Repoﬁs of Examination, provides basic information about each of WSU’s six rights,
which include two claims, three certificates, and one permit that is also a supplemental right,

Ecology relied on and applied the MWL, when it processed WSU’s applications for
amendments. Sée RECW 90.03.015(¢3), (4), RCW 90.03.330(3). Ecology found that all of WSU’s
water righﬁ were for “municipal water supply purposes” and therefore, 3,312 acre-feeﬁ of
inchoate water [is] available for future use Aby WSU.” E. g, Ex. A-19 at 3, 6 (Report of
Examination (ROE) for Water Cert. No. G3-22065C) (each of the approved ROEs contains
identical language). Ecology found that WSU had historically failed to use more than half of its
authorized water rights, but nevertheless conclu&ed that “WSU has conﬁnued to exercise their
rigﬁt from other Sources well.” Id. at 3

| 2. The decline in Grande Ronde Aquifer water levels |

The status of the Grande Ronde Aquifer (Aquifer or GRA), source of supply for all of
WSU’s water rights, provides important ch“text for the issues in this case. The parties agreed
and the PCHB found that declining water levels in the aquifer “threaten all water users in the

basin”: |

[A]ll parties concede the Grande Ronde Aquifer (GRA) is experiencing a Iong—A
term and troubling trend of declining water levels that, if not adequately



addressed, will threaten all water users in the basin. The testimony and evidence
were: und1sputed in this respect . .

AR 89 at 3. Speciﬁcally, water levels in the Aquifer have declined an average of 100 feet since
the 1930’s when measurements began. AR 89 at 21-22 (FF 38). These declines have affected all
wells acrosé the basin, including the domestio well owned by Appellant Scott Cornelius. He
recorded a decline of 12.5 feet over fifteen years in his privéte well. AR 89 at 18-19 (FF 30).
Appellants Sierra Club Palouse Group and PWCN also have many members who depend on the
Aquifer for drinking watet, either individually or as customers of public water suppliers. Ex. A-
27, Att. 5; AR 89 at 17-19 (FF 28-30),

| The PCHB’s Final Order descﬁbed the uncertainty surrounding the Aquifer’s water
capacity: |

The extent and availability of groundwater resources in the GRA are poorly
known, due in part to a lack of precise information about the aquifer’s rate
of recharge: It is therefore impossible to predict with any degree-of
certainty how long the water in the GRA will last.
AR 89 at 20; see genémlly AR 89 at 19-22 (FF 32-40). The PCHB also found that pumping
exceeds recharge in the Aquifer, directly affecting the Pulliman-Moscow region:

- The GRA is a declining aquifer because the pumpage from the GRA exceeds the
amount of recharge into the GRA. . . . Increases in aggregate pumping from the-
GRA in the Pullman-Moscow reglon will necessarﬂy cause water-level declines
within the aquifer . .

AR 89 at 21 (FF 36-37). Water level declines threaten the Palouse Basin communities which
depend on the GRA as their “sole source” of water supply. Ex. A-27 .
At present, the only recognized method to slow or reverse the aquifer declines is to reduce
pumpage. AR 89 at21. Consolidation of WSU’s water rights will unquestionably increase
“WSU’s access to and ability to“ pump more water. AR 85 at 29. The likelihood of increased
water usage created by the WSU water right amendments would exacerbate declines in the

aquifer that threaten senior water rights holders and Pullman basin citizens. The over-



- appropriation and decline of the GRA demonstrates that increased use by WSU will impact
existing water users. Beneficial use provisions of water law apply to municipal water suppliers in
order to avoid such illegal impacts.

3. WSU’s historic nonuse of its water rights.

WSU’s nonuse of its water rights is substantial. As noted by Ecology, WSU has
historically used only about 37 percent of the rights it holds on paper, pumping a maximum of

“only 1,977 acre-feet per year (afy) out of the authorized 5,300 afy. Ex. A-1at3.

WSU’s s%zater depamﬁent staff proéuced a table of water use that was introduced as an
exhibit that all parties relied on before the PCHB. The table summarizes WSU’s annual water
usage from each well for each year through 2006. AR 52, Ex. 2 (appended at Appendix 2).*
Further, the table demonstrates WSU’s continuous failure to use over half of its authorized water
rights. |

The WSU water use table is the factual predicate for Petitioner’s assignments of error in
this appeal. The table is particularly helpful when reviewed in conjunction with the WSU water
ri'ghts summary, which identifies the maximum quantity authorized for each of WSU’s rights.
App. 1. For example the summary indicates that WSU was authorized to W1thdraw 720 afy
from Weﬁ No. 2, but the table confirms that WSU stopped pumpmg from Well No. 2 in 1978.
See Section IV(F)(2), infra (argument re abandonment of Claim No. '98523). The summary
indicates that WSU was authorized to withdraw up to 2,260 afy from Well No. 4, but the table
confirms that WSU pumped a maximum of only 1 ,090 afy in 1969 from Well No. 4. See

Sections IV(D)(1) and (3), infra (arguments re relinquishment and non-perfection of Cert, 5 070-

® This document, “WSU Puliman Campus Water System — Annual Volumes Pumped in Acre-Feet,” was derived
from a table that tracked WSU’s pumpage in million gallons per year. AR 20, Ex. 1. The afy table is utilized here
because of ease of comparison with the quantities set forth in WSU’s water rights, which are also quantified using
the afy measurement. One acre-foot equals 325,851 gallons,



A). Similarly, WSU was authorized to withdraw up to 720 afy from Well No. 5, but ﬁoﬁ 1986
to 1996 WSU failed to pump from that well at all. The annual pumpage from Well No. 5 never
exceeded 228 afy. See Sections IV(D)(1) and {3), infra (afguments re relinquishment and non-
perfection of Cert. 5072-A).

Despite the discrepancies between authorized water rights and actual use, the PCHB
adopted WSU’s argument that it was pumping quantities authorized ‘by one water right from
other, unauthorized Weiis. AR 85 at 37-38. The evidence of such a practice does not appear in
App. 2’s actual use figures. For example, contrary to the PCHB’Q ruling on abandonment, AR
85 at 34-38, the ‘WSU water ﬁse table does not show that WSU pumped equivalent quantitics
from Well No. 3 when it stopped using Well No. 2 in 1978.* The chart demoﬁs’srates thai there
was no equivalent increase in use of Well No. 3. |

The PCHB aclmoWIédged that WSU had never used the full measure of its water rights:
“The historical pumping data relied upon by all parties in this proceeding aiso shows that the
~ quantitics authorized in the certificates far execeded the émount of water that had previously

been put to actual beneficial use under the permits.” AR 85 at 20. Similarly, WSU
acknéWledged throughout the proceedings that it has failed to use the amount of water it is
authorized to use and that its water ulse has declined over time. AR 24 at 5; AR 27 at 3.
Nevertheless, WSU’s defense rests on its claim that its rights/,were presewed by virtue of
. unauthorized pumping from various wells.
WSU’s continuous failure to use substantiai amou%zts of its allotted water is the critical
reason why the PCHB orders were in error. The declining condition of the GRA makes WSU’s

attempt to expand its rights critical to senior water right holders and the citizens of the Pullman-

* The water right for Well No. 3 was deemed invalid by Ecology, see Ex. A-5, and Sections IV(F)(2) and (4).
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Moscow region. These two facts, WSU’s nonuse and the condition of the Aquifer, underlie
Appellants’ assignments of error in this appeal. |

| | V. Argument

A. Standard of Review

1. Review of Agency Order -

This appeal, gha}}enging decisions of the PCI—}B, is governeé by the Washington
Administrative Procedure Act (APA),. Ch. 34.05 RCW. Whitman County Superior Court
pmvided a first level of appellate review, but this court reviews the PCHB decision from the
same position as the superior court and applies APA standards directly to the PCHB record.
RCW 34.05.558; City of Union Gap v. Dep’t of Ecology, 148 W, App. 519, 525, 195 P.3d 580
(2008). The relevant APA judicial review standards authorize the court to grant relief if the |
order is in vielation of constitutional proyisiﬂn's, is outside the statutory authority of the agency,
erroneously interprets or applies the law, is not supported by substantial evidence, or is arbitrary
and capricious. RCW 34.05.570(3).

The PCHB was required to interpret and apply the Municipal Watér Law to a number of
issues in this appeal. Under the “error of law” standard, this Court may substitute its judgment
for that of the 5gency. RD Merrill v. Pollution Control Hrgs. Bd., 137 Wn.2d 118, 142-43, 969
P.2d 458 (1999). When the inquiry requites construction of a statute, review is de nové. Port of
Seattle v. Polluz-‘z’onlConb‘d Hrgs. Bd., 151 Wn.2d 568, 587, 90 P.3d 659 (2004), Motley-Motley
v. Ecology, 127 W, App. 62,71-71, 110 P.3d 812 (2005). Absent ambiguity, the Court does not
defer to an agency’s interpretation of a statute. Fﬁends of Columbia Gorge, Inc. v. WA Forest
Practices Appeals Bd., 129 Wi. App. 35, 47-48, 118 P.3d 354 (2005). |

: Becaﬁse the décision appealed (but for one issue) is a summary judgment order, there are

no findings of fact. The court must therefore overlay the APA standard of review with the
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summary ju&gment standard. Facts in the record are viewed in the light most favorable to the
nonmoving party. This court évaiuates facts in the record de novo and the law in light of the
error of law standard, alse de nove. Skagit County v. Skdgit Hill Recycling, Inc., 162 Wn. App.
308, 317-18, 253 P.3d 1135 1140 (2011), citing Verizon Northwest, Inc. v. Wash. Emp’t Sec.
Dept., 164 Wn,2d 909, 916, 194 P.3d 255 (2008). A recent case discusses the relationship
between the “substantial evidence” and “error of law” standards in reviéwing a summary
judgment order involving municipal supply water rights and relinquishment,

[TThe substantial evidence standard applies only to an agency's findings of facts.

The Hearings Board's order here did not include findings. And findings are

neither necessary nor helpful for our review of a summary judgment. There is no -

dispute over the material facts here, in any event. Instead, the question before us,

specifically whether Ahtanum meets one of the statutory criteria to excuse

nonuse, is a question of law.
Union Gap, 148 Wn. App. at 525-26 (citations omitted).

2. Review of Constitﬁtional Claims

The PCHB disclaimed jurisdiction over all constitutional issues, both facial and as
applied. AR 85 at9-10, AR 79. WSU opposed that ruling, but did not appeal it. The Lunmi
Nation decision was issued after conclusion of the PCHB case. This court’s review of
Cornelius’ separation of powers and due process ciéims is conducted pursuant to the APA
standards of review for constitutional claims and de novo review. RCW 34.05.570(3)(a), (d).
That these issues were not heard or decided by the PCHB is not a bar to review. Peste v. Méson
County, 133 Wa. App. 456, 469-70, 136 P.3d 140 (2006) (failure to raise due process issues
before hearings board does not preclude raising them on appeal). Lummi Nation serves as
infervening precedent and does not bar review. Lang v. Wash. Dep't of Health, 138 Wn. App.

235, 247-48, 156 P.3d 919 (2007) (court’s evaluation of agency due process review employed

new rule announced by Supreme Court subsequent to agency review). Moreover, it is the
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function of the judiciary to enforce separation of powers rules. Hale v. Wellpinit Sch. Dist, No.
49, 165 Wn.2d 494, 506, 198 P.3d 1021 (2009). |

3. Review of State Environmental Policy Act Claims

For State Environmental Policy Act (SEPA) claims, égency action is evaluated under the
clearly erroneous standard. Kettle Range Cons. Gr. v. WA Forest Prac. Hrgs. Bd., 120 Wn. App.

| 434, 455-56, 85 P.Bd 894 (2003). However, review of agency decisions on questions of law is de
novo, based on the administrative record. Dioxin/Organochlorine Cir. v. Pollution Cont. Hrgs.
Bd., 131 Wn.2§ 345,352,932 P.2d 158 (1997). |
B. Basic Elements of Washington Water Law.

Both surface and groundwater rights are created when “available public water is

appropriated for beneficial use”™:

Both the surface water code and the groundwater code are premised on the
doctrine of prior. appropriation, which applies. when an. applicant. seeks. to
obtain a water right in this state. RCW 90.03.010; Postema v. Pollution
Control Hearings Bd., 142 Wn.2d 68, 79, 11 P.3d 726 (2000), Neubert v.
Yakima-Tieton Irrigation Dist., 117 Wn.2d 232, 240-41, 814 P.2d 199
(1991). Under the prior appropriation doctrine, a water right may be
aequired where available public water-is appropriated for beneficial use,
subject to existing rights, RCW 90.03.010. . . . Thus, before a groundwater
. permit may be issued to a private party seeking to appropriate groundwater,
Ecology must investigate and affirmatively find (1) that water is available,
(2) for a beneficial use, and that (3) an appropriation will not impair
existing rights or (4) be detrimental to the public welfare, RCW 90.03.290.

Dep’t of Ecology v. Campbell & Gwinn, L.L.C., 146 Wn.2d 1, 7-8, 43 P.3d 4 (2002).
 When Ecology finds that an appﬁcation-meets the four-part test described above, the
agency issues a water permit authorizing the user to commence use of water. RCW
90.03.290(3), 90.44.050, 90.44.070 (additional requirements for groundwater permits). To
maintain the water right, the user must exercise reasonable diligence in constructing the water
woﬁ«:s and putting the authorized amount of water to use. RCW 90,03.320. Once the project is

complete, Ecology confirms the use and issues a certificate for the amount of water actually used
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or “perfected.” The permit holder loses the right to any authorized water not put to use. RCW

90.44.080. “Perfection” of an appropriative right is a term of art, and requires that a water right

must be appropriated and actually applied to a beneficial use. RD Merrill, 137 Wn.2d at 129
(emphasis added).

. Water rights may also arise from water use that commenced prior to adoption of the
water codes (1917 for surface water, 1945 for groundwater). Such historical Water use is
documented fhrough a water right “claim” that serves as indicia of thé right. Claims are filed -
with Ecology pursuant to the Claims Registration statute, RCW 90.14.041.

Once a water ﬁght is established by claim or certificate, the water user maintains the right
through continuous, beneficial use of the allotted quantity. 90.44.220, 230, Water rights are lost
for nonuse under various mecheinisms, including cancellation, RCW 90.03.320, _1ﬁ:\-3ciss'ion,5
relinquishment, RCW 90.14.130, and common law abandonment, Okanogan Wilderness League
v. Town of Twisp, 133 Wn.2d 769, 777-81, 947 P.2d 732 (1997). Critical to this case, the right is

lost at the time the nonuse oceurs. F.g., RCW 90.14.130 (when it appears a water right has

reverted to the state for nonuse, Ecology shall issue an order of relinquishment); Union Gap, 148
Wn. App. at 526-27 (discussing relinquishment and time of loss statute RCW 90.14.130),
IMotlejz—Moﬂey, 127 Wn. App. at 75, 77-78 (relinquishment review focuses on historic facts of
nonuse), see Dep’t of Ecology v. Abbott, 103 Wn.2d 686, 694 f.Zd 1071 (1985) (riparian rights
forfeited at time of nonuse, 15 years after 1917 surface water code enacted, rather than date
officially adjudicated).

Water users may seek amendments to their claims, permits, and certificates, as did WSU

in this case. RCW 90.03.380; 90.44.100. It is well settled law that, in determining whether to

* Rescission is an administrative process to revoke a water right in full or part because the authorized use was never
perfected. See Dept. of Ecology, PRO 1000 Water Resources Program Procedure, § XXIKB) (rev, 10-23-90),
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authorize an amendment, Ecology must conduct a tentative determination of the extent and
validity of the water right. RCW 90.44.100(2)(c); RD Merrill, 137 Wn.2d at 127. If a water
right has not been perfeé‘zed, it is not eligible for amendment’® If a water right has been
relinquished or abandoned, it is also not eligible fbr amendment. PUD No. [ of Pend Oreille
County v. Dep’t of Ecology, 146 Wn.2d 778, '798, 51 P.2d 744 (2002), Twisp, lsupm. A water
right holder loses a right that is used inefficiently or wasted. Dep 't of Ecology v. Grimes, 121
Wn.2d 459, 47 8-79, 852 P.2d 1044 (1993). A lost right is not eligible for amendment.

When processing ah application to amend, Ecology must evaluate the history of use of
the water right. To establish the extent and validity of the right, permit writers evaluate year-by-
year usage, particularly if there are indications of historic nonuse. AR 23, Bx. 2 at 3-4.

C. The PCHB’s determination that WSU’s water rights were for “municipal water
supply purposes” applied the Municipal Water Law in an unconstitutional manner

under the separation of powers and due process doctrines described in Lummi
Nation v. State of Washington.

1. Background
Itis undisputed that WSU has failed across the decades to use more than half of the water

quantities authorized by its permits, claims, and certificates. Major portions of these rights
became invalid at the point in time that the university failed to put the authorized amount of
water to use or stopped using the right for a specified time. Under Washington’s statutes and
case law théy were lost for nonuse at that time.

Disregarding this rule, the PCHB applied_'t'he MWL to determine that WSU’s rights were
still valid for the historically authorized quantities instead of the amounté actually used. In so

doing, the PCHB erroneously reinstated water rights that had been lost or relinquished years

% The sole exception is for unperfected groundwater permits, which may be amended. RCW 90.44.100. WSU holds
one water permit.
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carlier. Cornelius contends the PCHB ,erfed' by iﬁterpreting and applying the Municipal Water
Law in a way that violates constitutional separation of powers and due process protections.
Aﬁ ‘as applied’ challenge oceurs where a plaintiff contends that é stétute‘s
application in the context of the plaintiff's actions or proposed actions is
unconstitutional. If a statute is held unconstitutional as applied, it cannot be
applied in the future in a similar context, but it is not rendered completely
inoperative. . . . | - :
Wash. State Republican Party v. Pub. Disclosure Comm'n, 141 Wn.2d 245,282 n. 14, 4 P.3d 808
(2000). |

The history of the 2003 MWL begins with Ecology’s practice of issuing certificates for |
unperfected water rights. It is hornbook law that water users are required to actually use their
rights in order to maintain them. Nevertheless, in the mid-20® century, the Water Resources

“Program bégan to issue certificates to certain water suppliers oﬁ the basis of their system
capacity, instead of actual use. That “pumps and pipes” practice has been thé subject of two
Supreme Court decisions, Lummi Nation, supra and Dep 't of Ecology v. Theodoratus, 135 -
Wn.2d 582, 947 P.2d 1241 (1998).

In Theodoratus, the permit holder challenged Ecology’s change in practice to no longer
apply the pumps and pipes policy when the project was complete; and instead base the final
certificate on quantities actually qsed. The court upheld Ecology’s mid-course correction of the
permit, ﬁoiding the 40-year pumps and pipes practice to be ultra vires. The decision did not
involve municipal water purveyors, Id. at 594.

After Theodomrus, the Washington State Legislature enacted the MWL, Laws of 2003,

1 Spec. Sess., ch. 5. The statute defined the terms “municipal water supplier” and “municipal

water supply purposes.” RCW 90.03.015(3), (4). The Law also stated that unperfected
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municipat water right certificates created by the pumps and pipes policy were water rights “in
good standing”:

(3) This subsection applies to the water right represented by a water right
certificate issued prior to September 9, 2003, for municipal water supply purposes
as defined in RCW 90.03.015 where the certificate was issued based on an
administrative policy for issuing such certificates once works for diverting or
withdrawing and distributing water for municipal supply purposes were
congtructed rather than after the water had been placed to actual beneﬁclal use.
Such a water right is a right in good standing.

RCW 90.03.330(3).

In 2006, Lummi Nation and other groups challenged the 2003 MWL as facially
uﬁconstitutional. They arguéd that certain provisions of the MWL improperly reinstated water
rights that had already been relinquished, and that the statute’s “in good standing” language
validated the entire amount of water authorized in the original right even where the rights had
previously been tost for nonuse. This, the challengers contended, was legistation of facts that
had already been adjudicated or were the proper subject matter of thé courts.

The Supreme Court rejected the facial challenge, relying on the words of Justice
Brachtenbach to explain the difference between legislative findings of fact and adjudication of

fact: c.

All these cases involve the element of adjudication, and we believe that a
finding of "economic impossibility" is similarly adjudicatory. A legislature can
declare that economic impossibility shall constitute, in the future, a defense in
actions involving contractual disputes. A legislature can find that a worldwide

- shortage of petroleum exists, Finding that existing contracts, entered into at least 6
months pl‘lOl‘ to the legislation, have become economically impossible to perform,
however, is a legal conclusion, a result which follows from examination and
congideration of circumstances in a particular case and interpretation and
application of legal principles to those facts. As Mr. Justice Holmes wrote in
Prentis v. Atlantic Coast Line Co., 211 U.S. 210 226, 29 S.Ct. 67, 53 L.Ed. 150
(1908);

A judicial inquiry investigates, declares and enforces liabilities as they
stand on present or past facts and under laws supposed already to exist. That is its
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purpose and end. Legislation on the other hand tooks to the future and changes
existing conditions by making a new rule to be applied thereafter. . . .

Lummi Nation, 170 Wn.2d at 264, quoting City of Tacoma v. O'Brien, 85 Wn.2d 266, 272, 534
P.2d 114 (1975). The court foﬁnd the statute constitutional because "‘whi}e it may be possiblé to
construe ‘rights in good standing’ to mean that the legislature validated water rights that had
been held invaiid, the statute can also be construed to mean that such Water rights will be treated
like any other vested right represented'by a water right certificate.” Lummi Nation at 265. The
Court also reiected the due process challenge, finding that junior users are protected because the
“extent and validity” review require& I&uring the amendment process, .e. RCW 90.44.100,
remained intact and would operate td reconcile water rights previously lost for nonuse. Lummi
Nation at 270-71,
2. Lummi Nation Separation of Powers
In the pre‘sent matter, the PCHB interpreted relevant provisions of the MWL in the
manner the Supreme Court posited would run afoul of the separation of powers doctrine. The
PCHB erred by applying the 2003 definition of “municipal Water supply purposes” to the total
amount authorized on WSU’S original cerﬁﬁéates rather than the amounts .perfeéted and
maintained by actual use. The PCHB failed to acknowledge that certain quantities of those rights
had been relinquished or otherwise tost prior to the 2003 legislation. The PCHB effectively
altered the past legal consequences of WSU’s failure to use its allotted water.
| Lum;;zz' Nation relied on the O’Brien court’s rejection of a new law purporting to find ‘éha_t
. contracts pre-dating the law \%/ere impossible to perform. Such a determination is a legal inquiry
that requires consideration of facts and circumstances and application of law to those facts.
Lummi Nation, 170 Wn.2d at 264. Similarly, determining whether an existing water right has in

the past be‘en perfeeted, used beneficially and with reasonable diligence, or relinquished, is a

18



judiciat inquiry. The PCHB’s application of the MWL assumed that the Legislature, in enacting
the law, made a legal determinatién that WSU’s historic water rights were not lost by operation
of the 2003 MWL long before it was enacted. Thié contradicts the Lummi Nation conclusion that
the 2003 MWL was constitutional precisely because the Legislature did not changé past facts and
their legal consequences relating to water rights. Id.

The PCHB should have found that WSU water right certificates 5070-A and 5072-A had
been partially relinquished due to lack of perfection and lapsed usage for a period greater than .
five years. Because these two certificates were not issued for “municipal water supply purposes”
and the failure to use occurred prior to 2003, they were subject to the relinquishment law. The
PCHB erred by applying the 2003 definitions and “in good standing” provision set forth at RCW
90.03.015(4) and 90.03.330(3) to conclude that the originally authorized quantities remained

| infact. This court should reverse the PCHB’s unconstitutional interpretation of the MWL,

The PCHB’s erroneous decision that WSU’s water rights are valid in the originally
authorized quantities permeated several other issues in this appeal. Foxiexample, the PCHB’s
interpretation'that the MWL shielded the two certificates from relinquishment .Ied to the PCHB’s
conclusion that the amendment did not expand WSU’s water rights. Holding there was no
expansioﬁ, the PCHB then erroneously determined that there was no physical change in WSU’s
water rights that required review under SEPA, that evidence regarding impairment and the public
welfare must be limited, and that the statute requiring that the GRA be managed to achieve “safe,
sustaining yield” was inapplicable. |

Préiaerly interpreted, the MWL prospectively re-defined the purpose of use of certain
water rights, and put unperfected water right certificates into good standing. But the MWL did

not, and could not from a constitutional standpoint, alter past aspects of WSU’s water rights, 1.¢.,
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those portions that were relinquished and lost before the MWL was passed. If those rights were
lost for nonﬁse, the PCHB could not apply the MWL to change that legal conclusion.
3. Lummi Nation Due Process |
Due process questions arise in this casé based on Appellant Scott Cornelius’ place in line
in the overall scheme of water rights that withdraw from the GRA. As a junior water user, his
place in line is properly subject to impact by senior ;‘igh‘ts, including those of WSU. However,
junior rights do enjoy protection from enlargement that results from revival of senior rights that
| have been lost for nonuse. The PCHB’s application of the MWL to revive WSU’s relinquished
“water rights effectively moved the Cornelius right further down the liﬁe. The PCHB’s limifation
on Cemelius ’ impairment evidence prejudiced his ability to protect his rights in violation of
procedural due process. See Motley-Motley, 127 Wn. App. at 81 (to establish due process
violation in administrative proceedings, party must be prejudiced with regard to preparation or .
presentation of a defense).

In Lummi Nation, the court held that beneficial .use requirements applicable to water
rights were not disturbed by the MWL. The Court explained that the groundwater amendment |
process required by RCW 90.44.100 (the statute at issue here) as interpreted by RD Merrill
(pfohibiting transfer of groundwater quantities lost for nonuse) protects the due process rights of |
ju;nilo;~ water right holders. 170 Wn.2d at 270-71. The Court found that the 2003 mumicripaij
amendments by themselves do not “resurrect any relinquished rights.” /. at 268,

Further, the court explained, a related but unchallenged provision of the 2003 MWL
identifies the grouﬁdwater amendment process as the point at which inchoate certificates may be
revoked ér diminished to protect junior right holders. The provision States:

(2) Except as provided . . . for the issuance of certificates foltowing the
approval of a change, transfer, or amendment under RCW 90.03.380 or
90.44.100, the department shall not revoke or diminish a certificate for a
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surface or ground water right for municipal water supply purposes as
defined in RCW 90.03.015 . .. .

RCW 90.03.330(2), cited at Lummi Nation, 170 Wn.2d at 268, n.12 (emphasis added). The same
statute requires that a water right appropriation be “perfected” before a certificate may issue:

(1) Upon_a _showing satisfactory to the department that any
appropriation_has been perfected .in accordance with the provisions of this
chapter, it shall be the duty of the department to issue to the applicant a
certificate stating such facts in a form to be prescribed by the director, and
such certificate shatl thereupon be recorded with the department. .

RCW 90.03.330(1) (emphasis added). Thus, under the court’s reasoning, when water right
applicants stch as WSU apply to amend their water right certificates pursuant to RCW 90.44.100,

Ecology is required, pursuant to the MWL, to determine what quantities have been perfected, and

to “revoke or diminis ” those watet rights that do not meet perfection criteria or are otherwise
subject to loss for nonuse. ’Ijhe 2003 law did not resurrect rights already lost. Lummi Nation at
271,

The Lummi Court concluded that Washilngt‘on law provides “considerable process before
any change can be made, and any impact on the rights of others will be at best collateral and
indirect.” Id. at 270. That “considerable process” is the statutory directive that the Department of _
Ecology “can approve changes to water rights only to the extent they are valid.” /d. at 270-71;
see RCW 90.44.100; RD Merrill. | |

4. Conclusion

The reasoning and rulings of Lummi Nation control the outcome of this case. The
PCHB’s erroneous application of the MWL is the basis for the PCHB’s erroneous decisions on

other issues in the summary judgment order.” The fundamental error of the PCHB is the

7 Issues 1-4 in the PCHB decision were decided erroneously due to the PCHB’s presumption that retroactlve
application of the Municipal Water Law to revive lost ﬁghts was constitutional, -The PCHB disclaimed jurisdiction
over constitutional questions, but decided these issues in a manner that, when applied to the substantive issues in the
casge, erroneously excused WSTI*s nonuse of its water rights.
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unconstitutional apptication of the 2003 MWL to hotd that WSﬁ’s watei' right quantities are those
historically authorized on the original certificates, rather than those amounts actuéﬂy put to
beneficial use. The folloWing four issues address the PCHB’s erroneous rulings stemming from
 this fundamental error. |
D. Municipal Water Law Primary Claims

1. The PCHB erred in redefining WSY’s non-municipal certificates (5070-A and

5072-A) as municipal, and then reviving relinquished portions of those rights
based on the Municipal Water Law.

In PCHB Legal Issue No. 8, the PCHB ruled that, bécause all of WSU’s water rights
qualified as municipal supply righ;ns pursﬁant to RCW 90.03.015(4), they were therefore
categorically exempt from relinquishment due to nonuse or non-perfection, relying on the
,statutory exemption from relinquishment provided for rights exercised for “municipal water
supply purposes.” RCW 90.14.140(2)(d). AR 85 at 33-34. This ruling was legal error. Skagit
Hill, supra.

Two of WSU’s water right certificates, No. 5070-A (priority 1962) and No. 15072-A
(priority 1963) were originally issued for domestic, community domestic, and stockwater
purposes. These rights were never fully perfected 61‘ utilized. According to WSU’s pumpage

records, WiSU used Cert. 5070-A (appurtenant to Well No. 4) to pump a maximum of 1,090 acre-

In PCHB Legal Issue No. 1, the PCHB ruled that the university met the definition of a municipal water
supplier. This conclusion is error to the extent it applies to the originally authorized water rights instead of to the
amount historically put to beneficial use. AR 85 at 10-11 and n.5.

In PCHB Legal Issue No. 2, the PCHB held that each of WSU’s six rights is pr esently being utilized for
municipal purposes as defined in the. statute. AR-85-at 11-16. Again, this conclusien is-erreneous when applied-to
portions of the original WSU rights previousty lost for nonuse.

In PCHB Yegal Issue No. 3, the PCHB erred by ruling that consideration and application of the critical
factors of RCW 90.44.100 is “affected by the application of the MWL,” including “Ecology’s determination of the
validity and extent of the groundwater rights for municipal supply purposes based on past beneficial use.” Id. at 17-

-18 (emphasis-added). - The MWL-does net alter Ecology’s duty to fully evaluate amendment-applications,-even for
municipal suppliers. See Section IV(D){(2) infra.

In PCHB Legal Issue No. 4, the PCHB ruled that the question whether the agency improperly applied RCW
90.03.330(3) to protect WSU’s inchoate certificates from nonuse was a re-hash of Legal Issue No. 2. This was error
to the extent that conclusion in Issue 2 was error,
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feet pér year (afy), compared to a total paper authorization of 2,260 afy. See App. 2.
Approximately 1,100 afy in authorized quantities were never used. Cert. No. 5072-A
(appurtenant to Well No. 5) was pumped at a maximum quantity of 228 afy, compared to a total
paper authorization of 720 afy. See App. 2. Nearly 500 afy in authorized quantities were never
used. |

- The domestic, community domestic, and stockwater purposes that define the two WSU
- certificates have been treated differently than municipal supply purposes in faw and practice.
The definitions section of the relinquishment statute defines the term “beneficial use” to include
both domestic and municipal purposes, RCW 90.14.031, and then exempts from reliﬁquishmeht
only water rights exercised for “municipal water supply purposes.” RCW 90.14.140(2)(d).
Ecology’s practice has been to distinguish between domestic and community domestic purposes
VErsus muﬁicipal' purposes. The applications and permits for these two water rights indicate
designation of domestic and community domestic purposes, despite WSU’s provision of
information in the “municipal supply” section of the applications. Exs. A-10, A-11, A-12, A-16,
A-17, A-18.

The PCHB has applied relinquishmenf principles to water rights issued for community
domestic purposes. Olga Water Users, Inc. v. Dep’t of Ecology, PCHB No. 08-123, Order
Granting Motion for Summary Judgment (7/10/09); Georgia Manor Water Ass’nv. Dep’t of
Ecology, PCHB No. 93-68, Final Findings of Fact, Conclusions of Law, and Order {1.1/9/94').
The Washington Supreme Court has also distinguished community domestic from municipal
purpbses, most notably in the Theodomﬁw decision, 135 Wn.2d at 606 (Sanders, dissenting).

| This Cdurt has recently ruled that non-municipal water rights are subject to

relinquishment review, even when proposed for transfer to municipal supply purposes. Union
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Gap, 148 Wn. App. at 531-33. If the original use of the non-municipal right has laf)sed for more
than five years, it is subject to statutory relinquishment and the water is returned to public
ownership. RCW 90.14.180. WSU’s pumpage table reveals that Certificates 5070-A and 5072~
A were not used for more than five years. Apé. 2. WSU partially or fully relinquished these
r_ights by operation of law prior to 2003 because they were not used for municipal water supply
purposes before the 2003 MWL became effective.
The PC}{B;S rulings on Leéai Tssues 1 through 4 and 8 are intercc;nnected. Ruling first
that alt of WSU’s originally authorized rights present}fy quaiify as municipal supply rights — even
the two certificates that were originally issued for domestic, community domestic, and
* stockwater purposes — the PCHB then retroactively applied that definition to ignore past nonuse.
The PCHB d.ecisibn effeétively held that the two certificates had z}lways been municipal supply
rights. This was error. RCW 90.03.015 (4) and 90.03.330(3) may not operate to adjudicate facts
respecting the history of given water right. Zumimi thion, 170 Wn.2d at 263-65; Tacoma v.
O’Brien, 84 Wn.2d at 272, Due process requires that historic nonuse be evaluated and

* relinquished in the RCW 90.44.100 groundwater amendment process. Lummi Nation, 170
Wn.2d at 270-71. Yet the PCHB declined to consider that application of the new MWL to past
facts would be unlawful, and refused to apply nonuse principles as part of the extent and validity
review of WSU"s certificates,

The PCHB erred in holding that WSU’s non-municipal water certificates, though
historically not used, are exempt from relinquishment based on the presumption that the |
Legislature effectively re-defined such rights to be for “municipal water supply purposes.” This
constitutional and legal error is reviewed de novo by this Court, énd must be reversed. RCW

34.05.570(3Xa), (&); Skagit Hill, supra.
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2. The PCHB erred in approving use of a simplified determination process for
analysis of extent and validity of WSU’s water right amendments.

In PCHB Legal Issue No. 3, Appellants questioned whether Ecology could rely on the
MWL as a basis for truncated evaluation Qf WSU’s water rights. Ecology moved for summaty
jﬁdgment, acknowledging that it did use a truncated process (referred to as “simplified tentative
determination”), AR 29 at 6-9. The PCHB ruléd Ecology’s analysis proper. AR 85 at 16-8.

This was legal error.

The PCHB ruling presents two errors. First, the MWL does not excuse consideration of
pre-existing Hmifaﬁons on water rights in the amendment process. Lummi Nation, 170 Wn.2d at
270-71. Although RCW 96.03.336(3) put inchoate municipal rights “in good standing,” it did not
exempt them from the review of nonuse that is required when a water user applies for an
amendment. As discussed above, RCW 90.03.330(2) establishes that it is during the amendment
procéss governed by RCW 90.44.100 that Ecology must “revoke or diminish” fhe quantity of
water right.® This provision implements procedural due process because it prevents water users
from expénding their rights beyénd actual, beneficial uée in a manner that affects the vested rights
of other water users. Lummi Nation, 170 Wn.2d at 270-71.

Second, as shown below, Ecology’s “simplified tentative determination” pelicy
contradicts water code statutes and is thérefore ultra vires. Thé PCHB committed error in
relying on t_his policy to ignore WSU’s historic nonuse of its Water rights.

When processing applications for amendments to water rights, Ecoiogy must conduct a
tentative determination of the extent and validity of the original rights proposed for change. |
PUD No. 1 of Pend Oreille County, 146 Wn.2d at 793-94; RD Merrill, 137 Wn.2d at 127, Twisp,

133 Wn.2d at 778-79. This analysis requires review of the historic use of the water right to

8 Revocation and diminishment under RCW 90.44.100 are the mechanisms by which Ecology implements statutory
relinquishment, abandonment and other loss for nonuse or wasteful use.
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determine how much water was‘ actually beneficially used, which in turn governs the quantity
available for transfer. 7d.

In 2004, Ecology issued an informal guidance document entitled “POL 1120 Water
Resources Program Policy for Conducting Tentative Detelminétions of Water Rights” (Aug. 30,
2004). AR 23,Ex. 2. This policy describes mechanisms for examining the historic validity of
rights, including year-by-yeéu‘ examination of actual use. The guidance document explains thé
importance of investigating “whether the materials support a pattern of consistent .wéter use,”
and that a “prolonged period of nonuse should be a signal to the investigator” to obtain “a clearer
picture of historic water use.” Permit writers are .directed to “{e}valuate the instantaneous and
annual quantities of water withdrawn and put to beneficial use.” AR 23, Ex. 2 at 3, 4. Thig |
approach is consistent with statutes and case law.

| However, Section 5(c) of POL 1120 creates an exception, directing permit writers to
conduct a “simplified tentati_ve determination” when the “existing right is for a municipal water
supply in accordance with RCW 90.03.330(3)” (the “in good standing” provise). AR 23, Ex. 2 at
3 (§5(c)). For municipal rights, “an investigation of the complete history of the water right is not
required.” Id. Ecology’s permit writer relied on this policy to ignore. WSU’s historic nomise of
water, reviewing water use records only from 1989 through 2004.° The permit writer believed the
“in good standing” provision of RCW 90.03,330(3) immunized WSU’s water rights from

forfeiture and that historic nonuse was irrelevant to his investigation. AR 23 at 4-5. Relying on -

Q; Do you remember how far back in time the records weni?

A: The report of exam indicates I reviewed the records from 1989 through 2004,

Q: Aund do you have a recollection that you looked at time frames going any further back in time that that?
A: Tdon’t recall that I did review anything prior to that.

AR 31, Att. 1 at 22-23, Ecology’s truncated review is also reported at page three of each Report of Examination
under the heading “Water Use.” Exs. A-1, A-3, A-7, A-13 A-19, A-24.
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Ecology’s informatl poticy which was premised Qﬁ a misinterpretation of the MWL, the PCHB
failed to investigate WSU’s lack of perfection and diligence, and relinquishment of its rights.
Misuse of the simplified determination process, compoundeé with the ruling that all of
WSU’s water rights were, tetrospectively, de facto municipal water rights led the PCHB to
commit fundamental legal error. First, of course, POL 1120’ simplified determinéﬁon process
derives from misfnterpretation of the MWL and contravenes Luﬁzmi Nation. See Section IV(C)

above,

Second, POL 1120°s simplified determination process contradicts statutory requirements

and is ultra vires.!°

Agency rules must be promulgated in accordance with legislative delegation.
This requirement appﬁeé not only to “rules with a capital ‘R,”” but to every agency “regulation,
order, directive or policy.” Mills v. Western Wash. Univ., 170 Wn.2d 903, 911, 246 P.3d 1254
(2011) (challenging use of faculty handbook not promulgated as a rule); State v. Brown, 142
Wn.2d 57, 62-63, 11 P.3d 818 (2000) (holding Department of Corrections infraction rules, not
adopted Iunder the APA, inconsistent with governing statute).

The offending section of POL 1120, §5(p), purports to .implcment RCW 90.03.330(3) by
exempting municipal purpose rightsvfrom the exteﬁt and validity test usually employed during the
groundwater amendment process. i‘his exemption contradicts the detaited evaluation of nonuse

- required when water amendments are processed. RCW 90.03.330(2); RCW 90.44.100; RD
Merrill at 127. Eeology’s policy is inconsistent with the governing statute, and thus ultra vires.
See Theodoratus, 135 Wn.2d at 587 (rejecting Ecology’s 40-year uftra vires policy of graﬁ{ing

water right certificates based on system capacity).

1 The bulk of POL 1120 is consistent with RCW 90.44.100(2), which prohibits enlargement of water rights during, -
amendment and requires close examination of the history of use of a water right to achieve that goal. However,
Appellants also challenge Section 6 of POL 1120 in Section IV{F)(2) infia.
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The PCHB’s acceptance of, and relianée on Ecology’s “simplified tentative
determination” process as a basis for evaluating WSU’s nonuse was error of law and pfedicated
on the constitutional error of retroactively re-defining all of WSU’s water rights as being for
“municipal water supply purposes.” See Section IV(C), supra. RCW 34.05.570(3)(a), (d). This |
Court reviews these issues de 4novo, and must reverse.

3. The PCHB erred in ruling that WSU had perfected and beneficially used
all of its water rights.

With respect to PCHB Legal Issue No. 5, the PCHB erred in holding that the full quantity
of WSU’s unperfected groundwater certiﬁcates may be amended. In so ruling, the PCHB made
two mistakes, deciding first that there is no legal distinetion between unpérfected permits and
unperfected certificates, and second that it need not determine actual perfection of WSU rights.
| AR 85 at21-25,26-27. |

Appellants coﬁtended below that WSU’s three Certificates 5070-A, 5072-A, and G3-
22065C, were never fully perfécted-and therefore not eligible for change.!! RCW 90.44.100(2);
RD Merrill at 125-27. WSU moved for summary judgment, arguing that perfection requirements
do not apply to claims and certificates. AR 29 at 18-19. |

The PCHB first erred in holding that the MWL converted WSU’s previously lost rights
into municipal purposes, thus shielding them from loss for prior nonuse. A water user must
demonstrate perfection of its watél' right in order to amend it. RD Merrill at 129-31. This rule
continues to apply to inchoate munici-pal water rights. Lummi Nation, 170 Wn.Zd at 270-71.

The PCHB; however, émployed the “in good standing” status of inchoate inunici—pal certificates

to bar revocation of never-used water, ruling that: -

! The exception to this rule involves changes to groundwater permits, which are inherently inchoate. Hence, Permit
No. §3-28278P igthe’ only one of WSU’ s suite of rights that is not subject to a showing of perfection at the time of
change. However, this rule may not be used to speculate in water or fail to diligently put water to use. RD Merrill

at 130-31. See Section IV(F)(1), infra, re WSU’s lack of diligence.
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... under the 2003 [MWL], the inchoate portion of these certificates need not

have been put to beneficial use . . . . Accordingly, the Board holds that under the

2003 MWL, Ecology has the authority to change the point of withdrawal of the

unperfected or inchoate portions of water rights documented by certificates.
AR 85 at 23. As discussed above, the MWL does not operate to retroactively change the nonuse
of historically non-municipal certificates, nor does it exempt any right, non-municipal or
muynicipal, from revocation and dhﬁinishment following extent and validity review. RCW
90.03.330(2).

The PCHB clompounded its erroneous MWL ruling by misinterpreting perfection
requirements. The PCHB found that any type of inchoate water right — permit or certificate —
may be changed. AR 85 at22,23-25. This stands the essence of RD Merrill on its head. That
decision carcfully vdistinguished between permits and certificates, calling out the groundwater
permit as a specific exception to the otherwise universal fequiremeni that a water right (claim or
certificate) be perfected before being eligible for transfer. Perfection is an essential element of
water right certification, RD Merrill, 137 Wn.2d at 129, and ;‘[i}nsofar as RCW 90.44. 100 allows
amendment to a final certiﬁcate‘of groundwater right, as noted, a certificate only issues once the
right has been perfected, i.e., water has been applied to beneficial use.” /d. at 1}33. In so ruling,
the PCHB wrongly relied on two appellate decisions, neither involving amendment of

groundwater certificates. AR 85 at 24-25. PUD No. [ of Pend Oreille County was addressed to

inchoate surface water certificates. 146 Wn.2d at 784-85. City of West Richland v. Dep’t of

Ecology reviewed unperfected “family farm”™ groundwater permits. 124 Wn. App. 683, 103 P.3d
818 (2004) |

As a corollary its ruting that unperfected certificates are not subject to the RD Merrill
prohibition on transfer, the PCHB again relied on the MWL to decide that it was “unnecessary

for the Board to resolve the question whether any quantity of water authorized for change . . . is
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unperfected for purposes of being tawfully transferred.” AR 85 at 27. Thisv too was error. As
discussed above, RCW 90.03.330(2) provides that the requirements of RCW 90.44.100 apply
when municipal water rights are amended. Lummi Nation at 270-71.

The PCHB’s faulty logic represents error of law, disregard of facts, and unconstitutional
application of the MWL. Its rulings are subjecf to de novo review by this Court, and must be
reversed. RCW 34.05.570(3)(a), (d) and Skagit Hill

. Municipal Watm" Law Derivative Claims
1. Intreduction

The PCHB’s reliance on the MWL as a basis to not apply nonuse principles and to permit
expansion of WSU’s rights led to erroneous outcomes for three additional legal issues. This
second cat’e.gory of Appellants’ claims arises from the PCHB’s approval of Ecology’s failure to
consider the physical i}ﬁpacts of WSU’s ability to increase pumping from the GRA as a result of
the water right amendments. Holding aS a matter of law that WSU was ﬁot required to perfect

water rights before amendment and that there was no loss fo; pr.i'or nonuse or lapsed use, the |
PCHB refused to consider whether Ecology erroneously failed to consider adverse physical
impacts.

As discussed above, as a result of the amendments, WSU now has the legal and physical
capability to increase its pumping. This is likely to cause further declines in the GRA and will
inexorably harm groundwater pumping by other parties. AR 19.at 13-18. Such adverse impacts,

and the failure to consider them, violate several laws as set forth below.
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2. The PCHB erred in ruling that Ecology was not required to supplement SEPA
review based on its holding that expansion of WSU’s water rights was
authorized by the Municipal Water Law, and further erred in ruling
inapplicable the “new information” mandate of WAC 197-11-600(3).

The PCHB erred in ruling thaf SEPA review regarding impacts to groundwater was not
required. This error was based on concluding that the MWL authorized expansion of WSU
water rights. See Sections IV(C), supra. The PCHB alse erred in ruling that Ecology was net
required to consider “new information” (i.e., previously undisclosed information) about the
mining of the GRA as part of Ecology’s review of WSU’s water right amendment applications.
This Court revievx-fs these legal errors de novo. Dz’oxz‘n~0rganochlorine Ctr., supra.

WSU’s water right amendments, exceeding 2,250 gallons per minute, were subject to
review under the State Enviro;nnenta} Policy Act, Ch. 43,2}C RCW (SEPA). As a state agency,
WSU served as “lead agency” for SEPA purposes and prepared the initial SEPA checklist in
sxippért of its own water right transfers. The checklist did not discuss the declining groundwater
levels in the GRA, or how those water levels would be affected if WSU were allowed to
mateiially increase its pumping 6f gro.l;lndwat.er.l'2 AR 85 gt 5, AR 22, Ex. 10. WSU then issued
a “determination of non-signiﬁcance” (DNS) for the tra'nsi"ers, identifying no water resource
impacts. AR 85 at 5; AR 22, Ex. 10.

Ecology relied on WSU’s SEPA checklist and DNS when processing WSU’s applications
to amend its water rights. Ex. A-1 at 6-7[T Petitioners requested that Ecology evaluate'how
approval of the WSU amendments could exacerbate decIings in GRA levels. Exs. A-27, A-28.
Ecology declined. Ex. A-1 at6-8. Asa result, no discussion or analysis of the potential impact

- of increased groundwater declines appears in any of the environmental documents. 7d.

12 The PCHB stated that the DNS did not “specificatly” discuss groundwater declines in the Grande Ronde Aquifer.
In fact, the DNS did not discuss this topic at all. AR 22, Ex. 10 '
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Before the PCHB, Appeﬂants aréued several reasons why Ecology erred by not
supplementing the SEPA analysis prepared by WSU. Appellants and WSU.both moved for
s&mmﬁry judgment on issues relating to the SEPA claims. AR 17 and AR 24 at 27-28. Thé
PCHB awarded judgment to WSU, holding that the water right “chqnge itself does not allow any
more water to be withdrawn on an instantaneous or annual basis than is allowed under the
existing scheme of water rights.” AR 85 at 48. The PCHB also held there was no lack of
material disoiﬁsure of environmental impacts because deciining. water levels in the Grande
Ronde Aquifer have been known and studied for years. " AR 85 at 49. Thus, the PCHB held,
“I't]here was no new information sufficient to trigger any requirement to prepare aéc%itienal
environmental analysis.” Id.

Cornelius first assigns error to the PCHB. decision that Ecology supplementation of the
SEPA analysis was not warranted because there was no “new information.” SEPA regulations
require agencies to conduct supplemental environmental review when “new information” about a
project is available. WAC 197-11-600(3)(b)(ii). Importantly, the term “new information” means
“lack éf material disclosure” of significant environmental impacts:

When to use existing environmental documents.

(3) Any agency acting on the same proposal shall use an environmental
document unchanged, except in the following cases:

(b) For DNSs . . . preparation of a new threshold determination . . . is
required if there [is]:

(ii) New information indicating a proposal's probable significant
adverse environmental impacts. (This includes discovery of misrepresentation
or lack of material disclosure.). . .

WAC 197-11-600(3) (emphasis added).

13 The Board rejected WSU’s argument that Petitioners waived SEPA claims by not objecting to WSTU’s DNS. AR
85 at 47. WSU did not appeal that decision.
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The lack of material disclosqre here was not that aquifer water levels were in decline.
Rather, the undisclosed “new information” was the exacerbation of those declines WSU’s |
increased pumping capacity would eause. Kiewit Const. Group, Ine. v. Clark Co. , 83 Wn. App.
133, 142-43, 920 P.2d 1207 (1996) (requiring suppiemental EIS because of proponent’s failure
to discuss full effects of proposal). Ecology should have supplemented WSU’s DNS becaﬁsc
that document did not disclose groundwater impacts associated with the amendments,

The PCHB’s ruling that the amendments dp nothing more than allow WSU to pump its
historically autherized quantities is wrong for two reasons. | First, as discussed above, the
proposed amendments would result in expansion of WSU’s remaining waief rights 5}/ reinstating
previéusly lost rights or portions of rights,

Second, whether quantities to be withdra\yn were authorized by WSU’s original watm;
rights is irrelevant to consideration of environmental impacts of proposed agency action. The
purpose of SEPA is to evaluate impacts associated with actions taken or authorized by public
agencies. RCW 43.21C.030. An égenoy action is not exemp‘? from SEPA review simply
because it is otherwise authorized by law. If otherwise authorized actions were exempt from
SEPA reviyew, no action would ever receive environmental review. - |

Itis undispufed that consolidation of WSU’s rights will allow it to pump more water, and
that pumping will exacerbate groundwater declines. AR 85 at 29, AR 89 at 21. WSU failed to
disclose this material information. Therefore, Ecokog;é’.s faiture to supplement WStF’s DNS ‘with
information on how approval would impact the aqu—ifef was error. The PCHB erred.in its
unconstitutional interpretation of the MWL to find that WSU would not expand its water rights.

The PCHB further erred by misinterpreting the SEPA regulation to hold that no undisclosed
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information was avaitable for Ecology to analyze before approving WSU’s applications, This

Court should reverse.

3. The PCHB erred by excluding evidence relevant to the impairment and public
~ welfare inquiries required for groundwater right amendments.

With respect to PCHB Legal Issues 12 and 14, the PCHB erred in limiting the scope of
evidentiary inquiry into impairment and by concluding that there was no detfiment to the public
welfzire. AR 85 at 39-42,45. The errors are premised on the PCHB’s summary judgment
conclusions that the MWL authorized expansion of WSU water rights.

- Specifically, the PCHB prohibited Appellants from presenting evidence to show: (I)l“the
consoiidat;on of the rights may allow WSU to pump more of its authorized rights from a
deciining source aquifer than is present}y possible from its existing wells,” and (2) that “an
inorease in the aggregate amount of WSU withdrawals will generally contribute to lowering the
level of the [GRA}.” AR 85 at 42. Thus at hearing, Appellants’ evidence was limited to the
qﬁestion whether the change in location of WSU’s pumping would cause interference with
private wells."* Appellants were precluded from arguing that increased pumping would
exaéerbate aquifér declines.

As discussed above, WSU’s potential exacerbation of already declining GRA water
levels is a critical fact in this case.. Although the PCHB acknowledged that WSU’s increased
pumping capacity would have an overall adverse impact on aquifer levels, it found that evidence
to be legally irrelevant. AR 89 at 34-35. Once again, this error is premised on the PCHB’s
_ unconstitutional interprétation of the MWL that prevented consideration of the expansion of

WS8U’s water rights; violating both separation of powers and procedural due process.

1 Appellants could not malke this showing and the PCHB therefore ruled against the impairment and public welfare
claims. AR 89 at 34-35. Appellants’ claim of ertor-here-isnot to the“no-well interference dueto-change of location

of pumping” ruling in the Final Order, but to the summary judgment ruling limiting the evidence. AR 85 at 39-42,
45,
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4. The PCHB erreﬂ' in ruling that the “safe susmmmg yield” mandate of RCW
90.44.130 did not apply based on its holdings that expansion of WSU’s water
rights was authorized by the Municipal Water Law, and further erred in
ruling that the safe sustaining yield inquiry does not apply in the groundwater
amendment precess.

With respect to PCHB Legal Issue No. 13, the PCHB erroneously ruled on summary
judgment that analysis of the safe, sustaining yield of the GRA was not required. The PCHB
reasoned thét such ana}ysis occurs only when a water right is first issued, and not in tﬁe
| amendment i)rocess. AR 85 at 42-44. The PCHB also erroncously ruled that no impact on
Aquifer Ievels would occur as a result of the amendments, This decision was based on the
PCHB’s determination that WSU’s water rights would not be enlarged — a ruling based on its
unconstitutional interpretation of the MWL, These rulings are matteré of legal error and this
Court reviews them de novo. RCW 34.05 S70(3)(d).

Pursuant to RCW 90.44. 130, Ecology must manage groundwater rights to prevent ever-
pumping of aquifers and to maintain a “safe, sustaining yield” of groundwater. . The PCHB
disregarded the statute, determining that WSU’s amendments were not subject to safe yield
anélysis and limitations. AR 85 at 11-18. As above, this conclusion was based on the prior
conclusion that WSU still retains its originaily authorized water rights, including those lost for
historicat nonuée. As demonstrated above, this conclusion is erroneous because the amendments
do enlarge WSU’s rights and will cause adverse physical impacts. AR 85 at 29. The PCHB eﬁed
by failing to apply the statute.

Second, the PCHB ruled that RCW 90.44.130’s sustainable water mandate applies only
when a new water right is issued and “does not apply to a change in a water right.” AR 85 at 44

This erroneous interpretation ignores the statute’s broad mandate:

As between appropriators of public groundwater, the prior appropriator shall as -
against subsequent appropriators from the same groundwater body be entitled
to the preferred use of such groundwater to the extent of his appropriation and
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beneficial use, and shall emjoy the right to have any withdrawals by a
subsequent appropriator of groundwater limited to an amount that will
maintain and provide a safe sustaining yield in the amount of the prior
appropriation. The department shall have jurisdiction over the withdrawals of
groundwater and shall administer the groundwater rights under the principle
just set forth, and it shall have the jurisdiction to limit withdrawals by
appropriators_of groundwater so as to enforce the maintenance of a safe
sustaining vield from the groundwater body.

RCW 90.44.130 (emphasis added). Carefully parsed, the statute can apply only afier water
rights are issued. Prior users are protected “as against subsequent apprapriafors.” Id A
“subsequent appropriator” is a party engaged in appropriation. A water right applicant cannot
appropriate un‘tji} after a permit is issued. RCW 90.03.250, 90.03.290¢3). The second sentence
prévides a dual mandate to Eoplegy to (1) protect prior appropriators (i.e., existing users), and
(2) enforce the maintenance of a safe yield of groundwater. RCW 90.44.130. The Supreme
Court has also identified RCW 90.44.130 as a mechanism for protection of water rights after a
gfoundwafer right is created, and as a basis for Ecology to enforce as between existing water
rights. Campbell & Gwinn, 146 Wn.2d at 18, n.8. Ceﬁtrary to the PCHB’s interprefat-ion, the
statute limits pre-existing water rights, not new ones, |

| The PCHB’s ruling is also faulty as a matter of logic. Were the safe yield principle to

“apply only when water rights are first issued, it would be superfluous, a construction disfavored
in the law. State v. Lodge, 42 Wn. App. 380, 389, 711 P.2d 10678 (1985). When processing |
new water rights, Ecéiogy must evaluate whether (1) uﬁappmpriated water is physically
available and (2) a new appropriatién will impair existing users. RCW 90.03.290, 90.44.060;
Postema, 142 Wn.2d at 101; Hillis v. Ecology, 131 Wn.2d at 383-86. The safe yield statute also
requires Ecology to evaluate the physical condition of groundwater and expressly implements
the prohibition on impairment of senior rights. RCW 90.44.130. Under the PCHB’s |
interpretation, th-é safe yield inquiry would effectively duplicate the efforts required for the

original permitting process. Moreover, it is only after water rights are issued and groundwater
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in decline when it becomes apparént that safe' yields are at risk, and gréundwater use must be
limited. Logically, the safe yield statute requires Ecology to act after water rights hax}e been
issued. | |

Finally, the MWL did not amend RCW 90.44.130 to exempt municipal water rights, and
was not written to allow its beneﬁmarles {o mine aqulfers nor to exempt them from regulatlon
when groundwater depletion is occurring. The PCHB is required to apply the safe yield statute
regardless of the historic or contemporary purposes of use of WSU’s water rights. The PCHB"
found that WSU’s pumping is contributing to serious aquifer decline, and that only by hiniting
pumpage can the declines be reversed. .AR 89 at 20-22 (FF 35-38). By the statute’s terms,
Ecology was required to apply safe yield standards to the WSU amendment applications to
“limit \;vithdrawals .. . 80 as to enforce the maintenance of a safe sustaining yield.” RCW
90.44.130.

The PCHB erred in holding that analysis of the safe yield of the Aquifer was not required
because the MWL authorized expansion of WSU-’ s water rights. The PCHB also misinterpreted
the applicability of the safe yield statute. Accordingly, this Court should reverse. RCW
34.05.570(3)(a), (d).

" F. Water Code Claims

1. The PCHB erred in mhng that WSU exercised reasonable diligence in putting its
water rnghts to beneficial use.

With respect to PCHB Legal Issue No. 5, WSU argﬁed it has exercised feasonable'
diligence in putting its water to use. AR 85 at 25-27. The PCHB agreéd and granted summary
judgment to WSU on this issue. The ruling is error beeause there is no evidence indica‘ting WSU

met the legal requirements for reasonable diligence. The permit writer failed to evaluate WSU’s
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water rights prior to 1989 and thus cannot speak to the critical periods of nonuse and lack of
diligence arising prior to that date.

In accord with the evidence, the PCHB found that WSU had never used most of the water
authorized by its six water rights, despite acquiring thoselrights between 1935 and 1983, AR 85
at 25; see App. 1. The PCHB also noted that only one of the six rights included the statutorily
required development schedule establishing a deadline by which wafer must be put to use.”> AR
85 at 26, n. 16. Several statutes define and mandate diligence. RCW 90.03.260 (timelines for
putting water to use); 90.03.320 (reasonable diligence), RCW 90.03.460 (reasonable diligence to
protect ;lnchoate rights). Nevertheless, the PCHB “deferred” to vEcolegy in deciding that WSU
had exercised reasonable diligence in putting its water rights to use. AR 28, Ex. 3.

WSU’s failure to put water rights to use over a course of decades does not constitute
reasonable dlhgence Washington’s water right constructlon statute provides:

Actual construction work shall be commenced on any project for which
“permit has been granted within such reasonable time as shall be prescribed
by the department, and shall thereafter be prosecuted with diligence and
completed within the time prescribed by the department.

RCW 90.03.320. If a water permit holder fails to put water to use with reasonable diligence, the
permit must be cancelled. I, Water users may seek extensions of time to put water to use. Id.;
Theodoratus, 135 Wn.2d at 597. WSU offered no evidence to show that is had sought such an

extension.

13 «The Board notes that Ecology only established a date for putting water to full beneficial use for Permit G3-
28278P [eiting AR 22}, There is no similar timeline established for petfecting the substantial inchoate portion of
WSU’s other water nghts ” AR 85 at 26, n.16.

' The statutory. diligence requirement has apphed to-WSU’s domestlo/commumty domestic water rights-since they
were issued. A 1964 Attorney General opinion stated that public utility districts wishing to make use of water for
domestic water supply were subject to the diligence requirements of RCW 90.03.320, AGO 63-64 No. 117, This
opinion, issued shortly after Ecology issued the WSU 1962-63 permits (now Certificates 5070-A and 5072-A) for
domestic, community domestic and stockwater supply, reveals a contemporary understanding that public water
suppliers were subject to reasonable diligence requirements.
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To hold that WSU had exercised reasonable diligence, the :PCHB stated that municipal
water suppliers are entitled to ﬂexi-bﬂity. AR 85 at 26. Such flexibility is expressly described in
RCW 90.03.320, vﬁ;hich establishes épecial diligence considerations for municipal water
suppliers relating to financing, conservation measures, and future supply needs. RCW
90.03.320.7 The PCHB did not find that any of thesc factors excused WSU’s failure to put
water to use. In fact, WSU produced evidence shoWing that it serves water to fewer campus
dormitories than in the past. AR 53, Bx . WSU offered no schedule or plans to demonstrate
when and how it intends {o put its water rights to use in the future.

Washington cases contain little discussion of the “reasonable diligence” requircment,
which has its foundations in pre-water code law. RD Merrill, 131 Wn.2d at 136-37. An early
case cited by the PCHB points out that diligence is an important element of Washington water
law. In Re Alpowa Creek, 129'Wash. 9, 15, 224 P, 29 (1924) (calling for “common sense” in
- determining reasonable diligence). A 1930 case involving competing water claimants awarded
rights to a junior priority claimant based on that party’s greater diligence in putting water to use.
State v. Icicle Irr. Dist., 159 Wash. 524, 294 P. 245 (1930). The anti-speculation policy
undeﬂying the diligence rule isAdriven by fhe tension between water availability and ever-
increasing delﬁand' for water. Theodoratus, 135 Wn.2d at 593 (citing Ecology v. Grimes, 121
Wn.2d at 468); RD Merrill, 137 W‘_ﬁ.zd at 130-31. Given the diminishing water levels in the
GRA, statutory requitements to promote diligence and protect the public interest are applice&ﬂe.

The PCHB improperly deferred fo Ecology on the question of whether WSU had engaged
in reasonable diligence. While deference to Ecology may be aiapropriate under certain

circumstances, deference dissolves when those interpretations conflict with the plain language of

7 RCW 90.03.460 also provides protection for inchoate water rights, so long as the rights are being applied to
beneficial use with diligence. The fact that a water right is issued for musicipal supply purposes does sot mean that
it is per se being exercised with diligence.
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a statute. Port of Seattle, 151 Wn._Zd at 612, citing Theodoratus, 135 Wn.2d at 589. As
discussed at n 9, supra, the permit writer did not évaluate WSU’s water usage prior to 1989.
Ecology’s basis for deciding that WSU exercised diligence does not comport with statutory
intent that water be put to use within a reasonable timeframe.

The PCHB committed legal error in holding that WSU had dﬂigenﬂy used its rights and
in its statutorily inconéruent definition of “flexibility” for municipal rights. The PCHB’s
deference to Ecology - was also legal error, insofar as deference was not warfanted, and not |
suﬁported by evidence, which this court reviews de nove. Skagit Hill, supra. Pursuant to RCW
34.05.570(3)(a), (d), and (e), this Court should reverse.

| 2., The PCHB erred in ruling that WSU had net abéﬂd@ne@i Claim Ne. 98523,

In PCHB Legal Issue N(').. 9, the PCHB etred by ruling 611 summary judgment that WSU
had not abandoned Claim No. 98523, associated with Well No. 2. AR 85 at 34-38.
Abandonment is a common law doctrine applicable to municipal water rights. It is proven by a
long period of nonuse a;:companied by a showing of intent to abandon, as reflected m the
conduct of the parties. 7wisp, 133 Wn.2d at 781-83. Because the PCHB resolved this issue on
summary judgment, this Court’s review of both law and facts is de n()\}o. Skagit Hill, supra.

- Appellanis alleged 30 yearslof nonuse based on WSU’s 1968 decrease and, in 1977,
complete cessation of pumping from Well No. 2, to which Claim No. 98523 is appurtenant. The
WSU water ﬁse table demonstrates nonuse. See App. 2 Evidence of a long period of nomuse
raises a rebuttable presumption that abandonment has occurred.'® ‘Twisp, supra. Appellants also
submitted doéuments prepared by WSU, notably its water system plan, which refers to both Well

No. 2 and the appurtenant claim as “abandoned,” along with water right application

18 Tn Twisp, the city did not use its water rights for 45 years. Twisp cited several out-of-state cases where the
presumption of abandonment arose after 29, 23, and 10 years of nonuse. 133 Wn.2d at 781, '
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correspon&enée that omits information about Claim 98523, AR 18, Ex.4 at 37 (appended at App.
3), Ex. 5 (chart), Ex 6 {chart); AlL{ 19. at 5-6; Ex. A-3 at 3 (“No 2 {well] decommissioned-and no
longer in use”), WSU submitted Varioﬁs documents attempting to prove a continuing claim of
right. AR 23, Exs. 3-8; AR 22, Exs. 1-7. Most, however, were irrelevant or indicated the
opposite of what WSU contended. For example, WSU’s “rebuttal fact” that Permit G3-28278P,
appurtenant to Weﬁ No. 7, is a supplemental point of withdrawal for Wells 1, 3 and 4 (Claims
98522 and 98524, and Cert. 5070-A) does not evince intent to continue using Claim No. 98523
and Well No. 2. WSU, joined by Ecology, also argqed that it had pumped the quantities of water
authorized by Claim No. 98523 from other campus wells, notably, Well Né. 3% AR 41 at 2-5.
They offered no evidence supporting that asserﬁien. Withdrawal of water from a point of
extraction not authorized under the permi‘t is an illegal withdrawal,

There is né Washingto;n precedent indicating that ittegal withdrawals demonstrate a water
user’s intent to not abandon a water right, Instead, WSU pointed to Section 6 of POL 1120, AR
23, Bx. 2, also discussed in Section IV(D)(2) above. The policy concludes with a section on “de
facto” changes in water ﬁse that, though unauthorized, purport to obviate abandonment,

POL 1120 is not sufficient to rebut the presumption of abandonment. Ecology cannot
adopt policies or rules that conflict with statutory requirements. Mills, supra; Brown, supra.
Section 6 of POL 1120 conflicts with the many provisions of the water code that define
groundwater rights, in part, by their point of withdrawal, and which require water users to seek
permission before engaging in self-help in relocating their wells. For example, w1th respect to
new rights, RCW 90.44.060 provides that applications must “seﬁ forth: . .. (3) the location of ﬁhe

proéposed well or wells or other works for the proposed withdrawal.” Permits identify that

1 Welt No. 3 was authorized by Claim No. 98524, which Ecology found to be invalid in 2006. Ex. A-5. Upon
learning of the invalidity, WSU then argued that it actually had been pumping Claim No. 98523 from Well No. 3
throughout the years. AR 41, This argument is not supported by the record.
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location as an attribute of the right. E.g., Exs. A-10, A-11. Groundwater certificates must
include “the location of each well . . . Both with respect to official land surveys and in terms of
‘distance and direction to any preexisting well or wells or works . . . [within] a quarter of a mile.” .
RCW 90.44.080. E. g Exs. A-8, A-14. The amendment statute préscribes the process of re-
locating wells “at a location outside the location of the original well or wells” as an action tflat
triggers the requirement for an amendment. RCW 90.44. 100(1), (2).

Ecology’s “unauthorized relocation” argument has twice been rejected by Washington
courts. In Twisp, Ecology argued that “an unauthorized, unprotested change in peintbe.f &iversion
is not evidence of abandonment but iﬁstelad is evidence of nonabandonment.” Twisp at 785. The
Court rejected the argument, _chai”acterizing the withdrawal as illegal: “the tewﬁ illegally began
to draw watef from a new source without regard to the 1912 [abandoned] right.” Id. at 7 85—.86.
In RD Merrill, the Court reviewed whether a surface water claim had been perfected by diversion
from an unauthorized ditch. 137 Wn.2d at 134-38. The Court ruled that such diversion did not
.perfect the claim and was therefore iﬂeligible for transfer. Id.. Nlegal withdrawals are new
withdrawals and do not, by law, relate to a prior right. POL 1120 does not support WSU’s
position because it is 1ega11y invalid.

| Even if the court determines that Section 6 of POL 1120 is not wltra vires, Ecology
cannot change fundamental legal aspects of water rights by simply publishing an informal policy.
Formatl rulemaking under the APA is required. Hillis v. Dep’t of Ecology, 131 Wn.2d 373, 399-
400, 932 P.Zd 139 (1997). A ruleis:

any agency order, directive, or regulation of general applicability . . . (¢) which

establishes, alters, or revokes any qualification or requirement relating to the

enjoyment of benefits or privileges conferred by law. . . {but] does not include (i)

statements concerning only. the internal management of an agency and not
affecting private rights or procedures available to the public . . .
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RCW 34.05.010(16).
In Hillis, Ecology used an informal policy to prioritize basins and batch process
decisions. The court found the pelicy was a “new qualification or requirement” relating to a
benefit conferred by law, i.e., the processing of water right apﬁiications. Id. As such, the Court
ordered Ecology to engage in APA rulemaking “to ensure that members of the public can
participate meaningfully in the development of agency policies which affect them.™ 1d.; see
RCW 34.05.310-.395. “The remedy when an agency has made a decision. which should have
been made after engaging in mké—making pfocedures is invalidation of the action.” Id As in
Hillis, Section 6 of POL 1120 changes the legal nature of a water right to one that can be
maintained by iIIegaI and wnauthorized WithdraWaI of water. The policy is thus a “new
qualification or requirement” relating to a benefit conferred by law. The policy is invalid
because it was not made by formal rulemaking and cannot support the PCHB ruling that WSU
did not abandon Claim No. 98523. |
The evideﬁce also contradicfs WSU" $ assertién that pumping from Well No. 3 eé;tablished

its intent to not abandon Well No. 2, The annual pumpage table shows that WSU’s use of Well
No. 3 had no relationship to Well No. 2. Annual pumpage from Well No. 3 (with a claim for
1440 afy) ranged from a maximum of 1019 éfy to a minimum of 83 afy. App. 2. WSU pumped
from Well No. 3 as it believed was authorized under its claim for that well. AR 52 (Supp. Wells
DPecl. in Oppeosition, % 8). The university only attributed Well No. 3 pumping to Well Né. 2 once
Ecology declared Well No. 3°s appurtenant claim invalid. Further, Well No. 2 was abandoned in
1978, but the pumpage table reveals that WSU did not increase pumping rates in 1978 for Well

No. 3 or any year thereafter to compensate for loss of Well No. 2. The pumpage table

0 Beology subsequently adopted Ch, 173-152 WAC.
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demonstrates that Welt No. 3 was used only with the intent to pu:rnp Well No. 3’s appurtenant -
water right claim. .

Similarly, the permit writer’s assertion that he evaluated WSU’s beneficial use and found
that Claim No. 98523 (for Well No. 2) was fully petfected and pumped at Well No. 3 lacks
foundation in evidence. AR 23 at § 18. The permit writer did not évaluate WSU’s usagé, or lack
thereof, prior to 1989. Seen.9. The permit writer’s bald assertion does not create a genuine
issue of material fact.

Finally, WSU could not pump Claim 98523 from Welt No. 3 fer‘the same reason it could
not pump Claim 98524 from Well No. 3. Ecology held Claim 98524 invalid because WSU did
not construct the associated well until é:&er 1945 and did not obtain a permit. At that time, the
Groundwater Code prescribed that groundwater rights could be obtained (;nly via the permitting
process. RCW 90.44.050. Well No. 3 could not be utilized to supply water for another pre-.
water code claim without obtaining a permit from the state. /d. |

- The evidence shows WSU-’intended to abandon Claim Ne. 98523. In abandonment
analysis, it is the water user’s intent that matters, not Ecology’s. 7wisp at 781. WSU’s Facilities
Project Manager, Gary Wells, declared that he as an individual, aﬁd not the University, assumed
‘Claim No. 98523 was abandoﬁed. AR 51 at g 7. But, as the Univeréity’s project manager, Wells
acted as agent for the University and cannot disclaim the University’s liability for authorizing
him as its speaking agent. Ex. 51 at 1-2 The analogy to the Twisp case is stﬁking. Twisp die
not know it had a lapsed water right until it was so informed by Ecology staff. Twisp, 133
Wn,2d at 784, n.4. Asin Twisp, Mr, Wells, and thus WSU, d’esgribed Claim No. 98523 as
“abandoned” until Ecology staff apprised him of the legal éonsequenccs of making that

characterization, Ex. 51 at 2-3. Mr. Wells’ well-meaning but post-hoc dectaration is not

44



objective evidence and does not create a genuine issue of material fact. The objective evidence
shows that WSU had long since abandoned Claim No. 98523,
3. 'The PCHB applied the wrong summary judgment standard in dismissing

Appellants’ reasonable efficiency claim, and further erred in ruling that
efficiency analysis is not conducted in the groundwater amendment process.

In PCHB Legal Issue No. 6, Appellants claimed that Ecology should have applied the |

“reasonable efﬁciency;’ prong of the beneficial use standard in evatuating WSH’s applications.
.Appellants alleged that the uﬁiversiiy’s golf course irrigation was wasteful and therefore not a
beneficial use. AR 1 at4. WSU moved for swmmary judgment on this issue. AR 24 at 2, 20.
Appellants responded by submitting material fécts, including the Declaration of Scott_; Comelius
with attached photographs and locat climate information. AR 32.

The PCHB’s ruled that (1) expert testimony was required to defeat summary jﬁdgment
and (2) Ecology lacked authority to evaluate reasonable efficiency in the groundwater
amendment process.

The PCHRB first ruled that Mrx. Cornelius’ testimony was insufficient to establish a triable
issue of fact because he Was not an expert. AR 85 at 28. Tnstead of following the summary
' judgment standard to tréat evidence from Cornelius, the non-moving party, as true, the PCHB
declared that lay person evidence is not suffictent to defeat symmary judgment. These legal

errors are reviewed de novo by this Court. RCW 34.05.570(3)((1) , Skagit Hill, supra.
Cornehus’ évi&ence focused on facts. In his declaration, M. Cornelius stated that
... WSU operated its sprinklers in mid-day last summer, when temperatures
exceeded 95 degrees (F), and more importantly, WSU’s over-watering has caused
run-off and erosion on the hillsides adjacent to the golf course. Photographs

reveal rills and other erosive impacts that indicate water is running off the
irrigated areas rather than seaking into the soil for uptake by seeded grass.
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AR 35 at 27-28, citing AR 32, §§ 3.1-3.5, Att. 6. .Comelius also submitted factuai data about the
GRA, contending that the declining condition of the water source is a factor to be considered in
determining reasonable efficiency. AR 15, Att. 1.

Procedures before the PCHB are govérned by the Civil Rules for Superior Court, WAC
371-08-300.2! CR 56(e) provides that, with respect té summary judgment motions, affidavits
must be submitted setting forth genuine issues of fact for trial.

it is apparent that the emphasis is upon facts to which the affiant could testify
from personal knowledge and which would be admissible in evidence. Thus,
there is a dual inquiry as to whether an affidavit sets forth “material facts creating
a genuine issue for trial”; does the affidavit state material facts, and, if so, would
those facts be admissible in-evidence at trial? . . . A fact is an event, an
occurrence, or something that exists in reality. Webster's Third New Int'l
Dictionary 813 (1976). It is what took place, an act, an incident, a reality as
distinguished from supposition or opinion, 35 C.J.S. Fact 489 (1960) The “facts”
required by CR 56(e) to defeat a summary judgment motion are evidentiary in
nature. Ultimate facts or conclusions of fact are insufficient.

Grimwood v. Univ. of Puget Sound, 110 Wn.2d 355, 359-60, 753 P.2d 517, 519 (1988)
(emphésis in original). Cornelius testified to facts from his persoﬁal knowledge in his
declaration.

Washington’s seminal case on water right éfﬁciency describes the factors that contribute
to analysis of efficiency, “including the water duty for the geographical area and crop under
irrigaﬁon,’ the claimants’ actual diversion, and Souhd irrigation praqtices. ” Ecology v. Grimes,
121 Wn.2d 459, 468-79, 473, 852 P.2d 1044 (1993). In the context of response to a suﬁimary
judgment motion, Mr. Cornelius’ declaration, which included personal observations and
photographs of water use, run-off and erosion, and data about ambient air temperature, along
with information about the condition of the Aquifer, was consistent with the Grimes {actors, and

sufficient to put genuine, material facts into issue. Expert testimony is not required to establish

2! The Board may apply a relaxed standard for admissibility of evidence, which should favor Cornelins’ evidentiary
showing. WAC 371-08-500.
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facts sufficient to defeat .summary judgment. Grimwood, supra. The PCHB’s use of the wrong
standard for summary judgment is legal error and must be reversed.

The PCHB also ruled that “Appellants’® allegatiéns may be more properly evaluated in the
context of an enforcement action, wﬁich is beyond the purview of this appeal.” AR 85 at 28.
Again, the PCHB committed legal error.

When processing groundwater amendment applications, Ecology must utilize the same
criteria as for new water right a};;piicatiqns. RCW 90.44.100(2); RD Merrill, 137 Wn.2d at 131-
32. When processing new applications, Ecology must determine that the proposed use is
* beneficial, and assign appropriate quantities for that use. RCW 90.03.290(1), (3) (criteria for
new water permits); 90.44,060 (extending surface water permit criteria to groundwater), This
beneficial use determination addresses the quantity of a water right, and requires that wate;r rights
be exercised with reasonable efficiency. Grimes, 121 Wn.2d at 468,

.Reasorllable water efficiency can change over time, because “[w]ater usage must be
reasonably efficient and economical in light of other present and future demands upen the source
~of supply.” Id. at 460. A water use considered reasonably efficient in the past may no longer be
sé. Wasted water is not part of the user’s right. Grimes at 478-79. To ensure that water right
efficiency remains relevant with current technology and environmentat factors, Ecology must re-
determine the reasonable efficiency during the amendment process,

Certainty Ecology is empowered to bring enforcement actions against waste. The Grimes
decision itself arose in a water right adjudication proceeding, But no provision in law limits
water efficiency determinations exclusively to enforcement actions. In fact, the RCW
90.44. 1b0(2) directive to utilize criteria as for a new application indicates otherwise. The

PCHB’s refusal to consider efficiency is particularly troublesome given declining water levels in
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the GRA. The PCHB should have required that reasonable efficiency analysis be incorporated
into the water right amendments, to ensure that WSU not waste diminishing public groundwater

that is the eritical water supply for Palouse Basin communities.

4. The PCHB Erred in Ruling that WSU Permit No. G3-28278P was
Supplemental to WSU’s Invalid Claim (No. 98524).

Tn PCHB Legal Issue No. 7, regarding enlargement, the PCHB ruled that WSU’s Permit
No. G3-28278P was “supplemental” to Claim No. 98524, the water right that Ecology found to
be invalid. AR 85 at 30-33. The PCHRB concluded that “the invalidity of Claim No. 098524 did
not require Ecology to subtract the quantities associated vﬁth that claim from the quantities
authorized under Permit No. G3-28278P.” AR 89 at 30. |

WSU Permit No. G3-28278P is identified as a supplemental permit and states:

The quantities granted under this permit are issued less those amounts
appropriated under Ground Water Certificate 5070-A, and Ground Water Claims
98522, 98524, The total combined withdrawal under this permit and Ground

- Water Certificate No. 5070-A_shall not exceed 2500 gallons per minute 2260
acre-feet per year.

Thus, this permit is legally dqpendent on three pre-existing fights as a'basis for its existence and
authorized quantities, It does not exist separate and apart from those three rights, one of which is
not valid.? | |

| Supialemeﬁtai water rights “can be used only when the primary right goes unfulfilled.”
T'wisp, 133'Wn.2d 733" Therefore, Appellants contend that Permit No. G3-28278P cannot be
based on a primary right that is itself invalid, i.e., Claim No. 98524. The PCHB relied on
testimony of the permit writer, who in turn utilized Ecology POL 1040, AR 37, Ex. 1, which
pui‘ports to explain how supplemental rights work., However, that policy states that “the water
right holder always has the option of full utilization” of the primary right. /d. at7. Here, WSU

does not have the option to use invatid Claim 98524,

2 As argued elsewhere in this brief, the other two primary water rights also suffer from legal deficiencies.
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The PCEB’s conclusion that the quantities of water represented by WSU’s invatid Claim
No. 98524 were properly included in Supplemental Permit No. G3-28278P was legal error and
should be reversed by the Court, RCW 34.05.570(3)(d).

V. Conclusion ‘

Appellants request that this Court, pursuant to RCW 34.05.57 4, rule that the PCHB erred
as a matter of law and fact in affirming Ecology’s decisions ‘approving the ame-ndmeﬁts to
WEU’s Groundwater Claim No. 098522, Claim No. 098523, Certificate No. 507 0-A, Certificate
No. 5072-A, Certificate No. G3-22065C, and Permit No. 28278P, and set asi&e the deéisions of
the PCHB appealed herein. |

Appellants further request that the Court enter an order vacating the PCHB Summary
Judgment Order and Final Order, AR 85 and 89, and remanding the matter to Ecology with a
directive toreissue the water right decisions in a métmer congistent with légal precedent.

Finally, Appellanis request the Court enter such other and further relief that this Court |
deems just and appropriate.

Sectinn V1. Attorney Fees
- Appellants further request the Court award reasonable costs and other expenses
associated with bringing this action, including attorney fees as authorized by RCW 4.84.350 and

otherwise,
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. Repoert Continued

* Permit G3-28278P :
riorify Datet”, - . January 28, 1987
Instantaneous Quantity (Q1): 2500 gallons per minute
Annual Quantity (Qa): 2260 acre-feet per year.
“Purpose: - municipal supply
Source: A well - #7

An apﬁlication for change has been filed on each of the.above desoribed water right documents. Each right will
have its own determination. g

Three claims, three certificates, and one permit are appurtenant to the WSU campus, Seven wells have been used
since 1938, One of the wells, No, 2, was decommissioned and is no longer in use. The remaining wells and water
use were infegrated Into two systems over the years to meet the delivery, fire control and design needs of the
campus, ‘Well No. 8 was recently drilled and is ready for use. The campus water system is divided into high
distribution and low distribution systems to mest pressure conirol and operationg] needs, Wells 5, 6, and 8 serve
the high system and wells 1, 3, 4 and 7 serve the low system. The goal of the subject a phcation(s) 18 to integrate
all of the wells of the individual rights to operate as the system is currenily designed. Two emerglg:ncy interties are
designed into the City of Pullman, but the university has not had to exetcise the intertie system. The hi
distribution system has 2 old wells and one new well (#8). The low distribution system has 3 old wells and one
new well (#7&- ‘The proposal is to have one new well on each system become the primary service well for that
? stem’E At this time if one of the old wells were out of service the system may not be able to meet the demand on
o systerm. .

Well No. Instantangous Capaciiy System Pump HP
1 500 GPM. Low 60
C 2. Decommissioned Low - N/A
3 1000 GPM_. T.ow 150
4 1000 GPM Low 225
-5 500 GPM. High 75
6 1500 GPM High 250
7 2500 GPM Tow 450
8 2500 GFM High 700
Water Use

A review of the water use data for the source wells on campus for the petiod of 1989 through 2004 indicated an
. annual use ranging between 1711 acte-feet per year to 1988 acre-fest per year, The maximum annual water use
occurring in 1994, WSU provided a.graph of the annual water use between 1989 and 2004 and indicated a decline
in water use of 0.3 % during this period, " . :

.WaterXRights

Seven i'zvzlite'r' tight documents are appurtenant to the campus. There are additional rights held by the school for
isolated locations that ate not addressed in this review. The campus rights are as follows: ‘

Water Right Qi Qa’ Priority Date Type Source
Claim 098522 500 720 T 1934 Primary® 1
Claim 098523 300 - 720 . " 1938 Primary 2
Clalm 098524 (1000) (1440) 1946 (not valid) Not valid* 3
Jert 5070-A 1500 2260 1962 Primary™® 4
Cert 5072-A 500 720 1963 Primary 5
(3-22065C 1500 1600 1973 Primary 6,8
G3-28278P 2500% - 2260* 1987 Supplemental® 7
Totalg 5000 GPM 5300 ATY .

*Permit issued with a provision: “less those amounts appropriated underground Water Cert, 5070-A, and Ground

Water Claims 98

per year.”

The above water analysis totals ave consistent with the 2001 coniprehensive water plan.
Evaluation of the Water Right Permit

522 and 98524, Total combined quantity shall not exceed 2500 gallons per minute, 2260 acre-feet:

Ground Water Permit G3 -2827815. authotizéd a use of'_25‘ Qd gallons per minute, 2260 acre-feet pet year for
municipal supply. WSU has filed a-Proof of Appropriation claiming the right has been put to'beneficial use.

The existing water system for WSU 1s defined as a Group A. Water System by Department of Health (DOH), The
system qualifiés as a “municipal water supplier” and serves water for “municipal water supply putposes” ag defined
under RCW 90.03.015, A new section was added to Chapter 90,03 RCW. The new section states the following:
“When requested by a municipal water supplier or when processing a change or amendment to the right, the
Department shall amend the water right documents and related records to ensure that water riights that are for
muinjeipal water supply purposes, as defined in Chapter 90.03.015 RCW, are correctly identified as being for
municipal water supply purposes.” All WSU camgus water rights are for “municipal supply” and for “domestic

supply” purposes which meet the criteria under Rl

WSU qualifies for municipal
data for WSU was provided by

ary

Wells, In 1

W 90.03.015(4).

supély under RCW 90.03.015. WSU is not using its full allocation of water. Water usé
b 994 WSU used approximately 1988 acre~feet. WSU currently has

water rights (including the claims) totalin%SS’OO acre-feet. Therefore, this leaves 3312 acre-feet of inchoate water

available for

future use

by WSU. "The inc]

oate water available Is consistent with the municipal legislation (SHB

1338) passed that allows for certainty for growth into these inchoate quantities by municipal providers,

acre-feét, *At this time it appears a large portion of this authorization 1s unperfecte

Well 7 is the authorized well for this permit. The total annual quaritity under all rights au‘thoriged for WSU is 5300

REPORT OF EXAM

INATION

3

No. G3-28278

Ex. A-24
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WSU PULLMAN CAMPUS WATER SYSTEM — ANNUAL VOLUMES PUMPED

IN ACRE-FEET ‘
Year Well 1] Well2] Weld| Well4| Well8]| Well$ Well 7 1 Well8 | . Taial
1937 ) ! AT?
1038 489
1938 560
1040
1a41 473
1942 541
4943 876
1944 870
1045 830
1946 66
1047 784
1948 873
1049 718 347 1065
1850 763 264 1027
1051 805 276 1170
1952
0858

' 4854
1085
1958
19457 1 .
1958 414 146 1019 1206
1988 38 436 8845 12680

1360 57 488 | 308 1824
1961 05 588 |. 764 1434
1862 18% heo 842 1830 |
1963 214 443 9r7 | &6 1689
1hed 101 113 864 538 1618
1065 94 o7 1004 Ha2 1787
1966 180 183" /05 867 1835
1967 186 187 552 1028 1924,
1968 87 85 623 1033 1828
1968 188 138 8681 . 1080 . 2251
19¢0° 83 168 880 968 ' 1876 |
1974 237 154 848 683 107 1838
1072 137 108 644 QB0 188 2034 1
1973 1614 130 628 1042 166 2116
1974 146 118 631 949 213 20687
1974 206 YAl 638 859 184 1008 |
1976 136 NE 818 - 938 228 2038
1077 . 125 18 | 378 735 138 713 2106
1978 118 Q 367 67 34 878 2087
1979 21 0 877 874 20 855 2247

| 1980 124 0 344 829 16 662 1978
1981 83 il 564 790 20 528 2073
11og2 120 (0] 431 876 13 703 2142

1983 180 o] 451 308 16 807 2062
1984 236 D 493 802 0 TAG 2277
1985 222 9 a7t 1058 1 558 2215
1988 191 0 249 85 ¢ 585 2090
1987 278 0 263 916 0 £23 2077
1988 203 0 392 818 D © 488 1961
1889 260 ] 448 638 0 503 1850
1990 234 0 263 g44 {) 726 1868

AR 52, Ex. 2
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Woll &

Year Wil Well 3 Well6 | Well6 | Well7 | Welld |  Tofal
a9 828 0 491 730 0 296 _ "1846
92 192 0 193 308 0 332 742 1855
1098 275 0 386 728 & 339 129 1857
1804 262 0 340 740 0 B8 Gad
1895 367 0 463 604 0 579 1793
1896 277 |- 0 3111 679 46 665 1818
1897 261 ol 308 618 90 445 1720
1898 181 0 943 496 18 780 5 1758
1508 0 0 178 184 0] 3103 205 1760
2000 2 ] g3 4 01 1073 470 1769
7001 0 0] 0 88 0 545 1205 1027
2002 0 0 g 129 a 389 1260 1788
2003 6 0 0 0 0 473 1304 1866
2004 0 0 0 g 0 187 1675 1711
2008 0l g 0] 0 0 84 1497 168
2006 g 0 0 0 0 4 1407 20| 1466
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PR

WP . . o c 4
: _ NSERVATION, WATER RIGHTS, SYSTEM RELIABILITY AND INT. S
- . Table 4.5
| _ DOE Table 4 Forecasted Water Rights Status L
Permit | Name of | Priority | Source | Primaryor ‘| Existing Water Rights | Forecasted 20 Year Demand | Forecasted Water Right
Certificate or | Right | Date Name/ | Supplemental ‘ : Status, 20 Year
Claim # | holderor | Number ) _ _ (Bxcess/Deficiency)
Claimant ' Maximum | Maximum | Maximum | Maximum | Maximum | Maximum
Instantanepus |Annual Volume| Instantaneous |Annual Volume| Instantaneous |Annual Volume
Flow Rate (Qi) | - Qa) - | Flow Rate (Qi) Qa) Flow Rate (Qi) |- (Qa)
Permits/ : ' ) . ’
Certificates . . . - , gpm acre-feet gpm acre-feet, gpm acre-feet
-{li. 5070-A WSU |- 1962 | Well #4. |supplementdl 1500 2260 1500 94 0 2166
2. 5072-A wsu 1963 | Well #5 inactive 500 720 0 0 500 720
18, 63-22065C | WSU 1973 | Well #6 |supplemental 1500 1600 1500 119 . ) 1481
4. 63-28278P | WsSU 1987 | Well #7 | primary - 2500* 2260* 2500 835 0 1425
|- Future 20022 | Well #8 | _primary 2500° 3040* 2500 1062 0 1978
Claims . :
1. 098522 WSU_| 1934 | Well #1 | inactive 500 720 0 0 500 720
2. 098523 WSU_| 1938 |-Well #2 | abandoned | -~ 500 720 0 0. 500 720
13- 098524 wsu 1946 | Well #3 inactive 1000 1440 0 - . 0 1000 1440
TOTAL - - - - 50007* 5300™* 5000"* 2110t o~* 319017*
Intertie Name /Identifier Name of Purveyor Providing Water | - Existing Limits on Intertie Forecasted Consumption. |. Forecasted Intertie Supply
“Water Use Through Intertic | Status (Excess[Deﬁcienqy)
Maximym |. Maximum Maximum Maximum Maximum Maximum
Instantaneous {Anmual Volume| - Instantaneous |Annual Volume| Instantaneous |Annual Volume
) Flow Rate (Qi) (Qa) Flow Rate (Qi)_ (Qa) Flow Rate Qn (Qa)
69880V/Pullman City of Pullman Emergency - '
TOTAL L - .
Pending Water| Name On | .Date Submitied Primary or Pending Water Rights _
" Right Permit ’ Supplemental | Maximum Instantafeous Flow |Maximum Istantaneous Volume
. Application- Rate (Qi) Requested (Qa) Requested
none
"The amounts fo-be granted under Well #8 *The amounts granfed under 63-28278P are less 1 based on conservative estimate of
are less those amounts used in 2,5, 6 those amounts used in Wells 1,34 4. - 1% increase per year :
h ’ . - ‘ Page 38
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WSU WSP N Chapter 4
CONSERVATION, WATER RIGHTS, SYSTEM RELIABILITY AND INTERTIES
Table 4.4
DOE Table 3 Exzstmg Water Rights Status
* Permit Name of | Priority | Source Primary or ' Existing Water Righis - Existing Consumption Cuwrrent Water Right Status
‘Certificate or | Right Date. | Name/ | Supplemental ' - . . (Excess/Deficiency)
Claim # | holder or | - Number . Maximum Maximum Maximum Maximum Maximum | Maxioum
Claimant o Instantaneous {Annual Volume| Instantaneous |Annual Volume| Instantaneous {Annual Volume
Flow Rate (Qi) Qa) Flow Rate (Qi) {Qa) Fiow Rate Q1) } -~ (Qa)
Permits/ .
Cortifioates | gp@ %lCI'C feet ng acre-feet gpm acre-feet _
1. 5070-A Wsuy 1962 | Well #4 |supplemental 1500 2260 - 1500 132+ 0 . 21281
2. 5072-A WsSU _| 1963 | Well #5 |supplemental 500 720 __450 0_ _50 720
B.63-22065C.| WSU | 1973 | Well #6 primary . 1500 1600 1500 1060+ 0 5401
4. 63-28278P | WSU 1987 | Well #7:| - primary 2500 2260 2500 - 4521 0 1808+t
Claims . o . _ . 3 )
1. 098522 ° WSU- | 1934 | Well #1 inactive 500 720 0 0 500 . 720
2. 098523 _WsU 1938 | Well #2 | abandoned 500 720 0 0 500 . 720
3..098524- WSU_ | 1946 | Well #3 | inactive | _ 1000 1440 0 84t 1000 1356t
TOTAL - - - - 5000* 5300* 4450. 1728+ 550* 35721*
Intertie Name /Identifier | Name of Purveyor Providing Water | Existing Limits on Intertie Existing Consumption  |Current Intertie Supply Status
e : : ' Water Use . Through Intertie (Excess/Deficiency)
Maximum | -Maximum | Maximum | - Maximum | Maximum Maximum
Instantaneous |Annual Volume| Instantaneous ]Annoual Volume| Instantaneous |Annual Volume
. Flow Rate (Qi) (Qa) Flow Rate (Qi) Q2 Flow Raie (Qi) Qa)
69880V/Pullman. City of Pullman Emergency '
TOTAL , A .
Pending Water| Name On|  Date Submitted Primary or Pending Water Rights
' . Right Permit - Supplemental | Maximum Instantaneous Flow |[Maximum Tostantaneous Volume
Application . Rate (Qi) Requested (Qa) Requested
hone

are less those amounts used in Wells
134.

* The amounts granted under 63-28278P t based on daTa fr'om year 2000

Page 37
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POLLUTION CONTROL HEARINGS BOARD

'STATE OF WASHINGTON '
SCOTT CORNELIUS, PALOUSE PCHEB No. 06-099
WATER CONSERVATION NETWORK, .
and SIERRA CLUB PALOUSE GROUP, ORDER ON SUMMARY JUDGMENT

(AS AMENDED ON RECONSIDERATION)
Appellants,
V.

WASHINGTON DEPARTMENT OF
ECOLOGY and WASHINGTON STATE
UNIVERSITY,

Respondents.

This matter comes befofe the Pollution Control Hearings Board (Board) as patt of the

| above-captioned appeal contesting the approx}al by the Department of Ecology (Ecology) of

changes to six gfqundwater rights at Washington State University (WSU). This order addresses

all of the parties’ motions and cross motions for partial summary judgment, which collectively

}involves all of the legal issues identified by the parties in this appeal.

The parties submitted these motions to the Board for its consideration on the written

record. The Board requested oral argumeht, which was held on October 29, 2007, at the Board’s

offices in Lacey,.Washington. Attorneys Rachael Paschal Osborn, M Patrick Williams of the

) Center for Environmental Law & Policy, and Harold Magistrale, represented Appellants Scott

Cornelius, 6f, a/. on the briefs, and Ms. Osborn and Mr. Williams presented Appellants’ oral
argument. Alan M. Reidhman and Sarah M. Bendersky, Assié‘rant Attorneys General,

répresented Respondeht Ecology on the briefs and at oral érgliment. Respondent WSU was

! By the Board’s Order on Reconsidération, issued January 18, 2008.

PCHB 06-099 . ' 1
ORDER ON SUMMARY JUDGMENT
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represented by Sarah E. Mack and James A. Tupper, of Tupper Mack Brower, PLLC, and F rank

M. Hruban, Assistant Attorney General, on the briefs, and M. Hruban and Ms. Mack presented

oral argument on behalf of WSU

Board members Andrea McNamara Doyle, Pres1dmg, Kathleen D. Mix, Chair, and

William H. Lynoh Member heard oral arguments, and reviewed and cons1dered the pleadings

and record pertinent to the motion in this case, including the follovnng.

L.

8.

9.

Appellants’ Motion for Partial Summary Judgment on the Issues of Enlargement (Issue
No. 7), Relinquishment (Issue No. 8D), and Abandonment (Issue No. 9B).

Declaration of Rachael Osborn, dated August 27, 2007 (heremaﬁtw “First Osborn
Decl.”), with attachments 1-10.

Appellants’ Motion for Summary Judgment re: Agreed Issues No 17A, No 17B, and No.
17C, Regarding SEPA. - '
Declaration of Patrick Williams, dated August 27, 2007 (hereinafter “Fzzrst Williams
Decl.”), including Attachment 1 (Declaration of Kevin Brackney, with Attachments 1A
& 1B), and Attachments 2-10,

.- Appellants’ Motion for Summary Judgmeut Re: Agreed Issue No. 18A Regarding
Jurisdiction Over Constitutional Issues.
. W8U’s Motion for Partial Summary Judgment [re: Isspes 1, 2, 5-9, 12-15, and 17].

Declaration of Patrick Kevin Brown, dated August 27, 2007 (hereinafter “Fzzrst Brown
Decl.”), including attached Exhibits 1-10.

Declaration of Ann Fulkerson, dated August 27, 2007.

Declaration of Thomas Matuszek, dated August 24, 2007 including attached Exhibit 1

10. Declaration of Terty A. Ryan, dated August 24, 2007, including attached Exhibit 1.
11. Declaration of Sarah E. Mack, dated August 28, 2007, including attached Exhibits 1-6.
12. Declaration of Gary Wells, dated August 28, 2007 (hereinafter “First Wells Decl”),

including attached Exhibits 1-11.

13. Respondent Department of Ecology’s Motion for and Memorandum in Support of Partial

Summary Judgment [re: Issues No. 4,6,11, 16 and 18A], (as amended by Errata Sheet
dated September 11, 2007).

14, Declaration of Alan M. Reichman in Support of Ecology’s Motion for Partial Summary

PCHB 06- 099
ORDER ON SUMMARY JUDGMENT

. Judgment, dated August 27, 2007, including Attached Exhibits 1-4.
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15, Declaration of Patrick Kevin Brown in Support of Ecology’s Motion for Partial Summary
Judgment, dated August 27, 2007 (hereinafter “Second Brown Decl.”). :

16. Declaration of Guy J. Gregory in Support of Ecology’s Moﬁon for Partial Summary .
Judgment, dated August 27, 2007..

17. Declaration of Keith L. Stoffel in Support of Ecology s Motion for Partial Summary
Judgment dated August 27, 2007.

18. Appellants® Response to Motions of Ecology and WSU for Partial Summary Judgmem on
Issues 1-18A.

19. Declaration of M. Patrick Williams, dated September 10, 2007 (heremaﬁer “Second
Williams Decl.”), including Attachments 1-5.

20. Declaratmn of M. Patrick Williams, dated September 11, 2007 (heremafter “zrmm
Wlliwms Decl.”), including Attachment 1. ,

21. Deolaration of Kent Keller, dated September 10, 2007, including Attachments 1-2.

22. Declaration of Rachael Osborn, dated September 10, 2007 (kereinafter “Second Oshorn
Decl.”), mcludmg Attachments 1-12,

23. Peclaration of Scott Cornelius, dated September 10, 2007, including Attachments 1-5

24. WSU’s Partial Joinder in Ecology’s Motion for Partial Summary Judgment.

25, WSU’s Memorandum in Response to Appellants® Motion for Summary Judgment re;
Issues 7, 8D and 9B,

26. WSU’s Memorandum in Response to Appellanis Motion for Summary Judgment re:

. Issue 17 (SEPA).

27. WSU’s Memorandum in Opposition to Sunnnary Judgment re: Issue 18.

28, Supplemental Declaration of Gary Wells in Opposition to Appellant’s Motion for
Summary Judgment, dated September 11, 2007 (kereinafter “Second Wells Decl.”),
including attached Exhibits 1-2.

29. Ecology’s Response to Appellants’ Motions for Partial Summary Fudgment.

30. Ecology’s Notice of Joinder in WSU’s Motions for Partial Summary Judgment.

31. Response Declaration of Patrick Kevin Brown, dated September 11, 2007 (fierginafter

 “Third Brown Decl,”), including attached Exhibit 1. .

32. Response Declaration of Victoria Leuba, dated September 11, 2007

33. Appellants’ Reply Brief on Issues of Enlargement, Rehnqmshment & Abandonment;, and

~ Reply to Ecology’s Joinder Notice.

34. Appellants’ Reply Brief on SEPA Issues 17A, 17B 17C, dated Septembel 21, 2007.

.35. Appellants’ Reply Brief on Constitutional Issue 18A.

36. Declaration of M. Patrick Williams in Support of Appellants’ Reply to Issue 18A, dated
September 21, 2007, (hereinafter “Fourth Williams Decl.”), including Attachment 1.
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37. Ecology’s Corrected Reply to WSU’s Memorandum in Opposition to Summary
Judgment re: Issue 18, dated October 2, 2007 (superceding September 24 brief).

38. Ecology’s Reply to Appellants’ Response Memorandum.

39, WSU’s Reply Memorandum in Support of Sumthary Judgment

40. Declaration of Steven Russell in Support of WSU’s Motion for Partial Summary
“Judgment, dated September 24, 2007.

41, Declaration of Terry Boston in Support of WSU’s Motion for Part1al Summary

, Judgment, dated September 24, 2007, including attached Exhibits 1-2.

42, Second Supplemental Declaration of Gary Wells in Support of WSU’s Motion for Partial
Summary Judgment, dated September 21, 2007 (hereinafter “Third Wells Decl,”),
including attached Exhibits 1-2. , '

43, Appellants® Notice of Additional Legal Authority.

o , BACKGROUND

In October 2004, WSU submitted applications to Ecoldgy proposing to cha}lge/transfer
all of its existing groundwater rights currently used to serve its Pullman campus. WSU proposes
to integrate the water rights associated with its existing campus well system, by adding seven (7)
of its existing wells as authorized points of withdrawal for each of its existing groundwater rights
in the area, and changing the plﬁce of use for each righ{ to be consistent with its approved water
service area. In other words, WSU wished to be able to withdraw watéf under each of its
groundwater rights from any or all of its existing Wellé. First Brown Decl.

The required notice of abplication ‘was published in the Pullman Daily News on January

14 and 25, 2005, and a subsequent amended notice was published on May 5 and 12, 2003, to

| correct errors in the first notice. Two protests and one letter of concern were received duxing the

protest period, including one protést on behalf of Appellant Scott Cornelius and one on behalf of

Appellant Palouse Water Conservation Network.

PCHB 06-099 | -
ORDER ON SUMMARY JUDGMENT



" Because the cumulative quantities of water for the integration pfoposal consist of more
than 2,250 gallons per minute (gpm), a State Environmental Policy Act (SEPA) analysis was
conducted. After review of a completed environmental checklist and other information, WSU
issued a final Determination of Non—Signiﬁcahce (DNS) on June 7, 2004, WSU detemﬁﬂed the
proposal would not have a significant adverse impact on the environient, although the checklist
did not specifically discuss the declining water level of the Grande Ronde Aquifer. In reviewing
the change applications, Ecology relied on the DNS. issued by WSU and did"not conduct a new
threshold determination ot perform supplemental SEPA analysis. ' |

The essen"tlal information contained in each of the WSU water right documents at 1ssué in

this appeal is summauzed as follows:

10
11
12
13
14

15

16

17
18
19
20

21

Instantaneous

Annual

Purpose stated on

‘Water Right Source " Priority
Document Date Quantity (Qi) Quantity (Qa) document
Gallons per minute | Acre feet per year

Ground Water | Well - #1 1934 500 gpm 720 afy Municipal supply,
Claim 098522 . ' . irrigation and stock
Ground Water | Well - #2 1938 500 gpm 720 afy Munieipal supply,
Claim 098523 | | irrigation and stock
Ground Water | Well -#3 | 1946 1600 gpm 1440 afy Municipal supply,

| Claim 098524 : irvigation and stock
Certificate Well - #4 Aug 1, 1962 1500 gpm 2260 afy Domestic supply for
5070-A S ' ' WSU
Certificate Well - #5 May 27, 1963 500 gpm 720 afy Community domestic
5072-A ) supply & stock water
Certificate - Well - #6 Nov 12, 1973 1500 gpm 1600 afy Municipal supply

1 G3-22065C Well - #8 '
Permit Well - #7 Jan 28, 1987 2500 gpm 2260 afy Municipal supply
(G3-28278P : o :

Over the years, the WSU Pullman campus Watér system has been integfa‘ted into two

PCHB 06- 099
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systems, a “low distribution system” served by Wells 1,3, 4, and 7, and a “hlgh distribution
system” served by Wells 5, 6, a.nd 8. Third Wells Decl., Exfi. 1. As presently operated the WSU

campus water system is integrated or consolldated, in that all the water for the system is
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withdrawn primarily from two wells. Water withdrawals from individual wells have not

historically matched and do not presently match the quantities authorized under the water rights

identified with those wells. In some instances, water has been withdrawn from wells other than

the wells wﬂh which particular watet i ights are identified. The system integration has oceuried

without spemﬁc authonzatmn from Ecolo gy or its predecessor agencies. Firsi Brown D[%‘/ at 8.
. As part of its review of the change applications, Ecology applied a number of provisions
from the recently‘ enacted Municipal Water Supply Act, commonly referred to as the 2003
Municipal'Water Law (2003 MWL).? Most notably, Ee'ology determined that WSU is a
“munlcipel water suppller” under the terms of the 2003 MWL, and that the rights it holds for the v |
Pullman campus qualify as rights for “municipal supply putposes” as that term is defined by the
2003 MWL. In September 2006, Ecology issued Reports of E Exammatlon (ROE) for each of the
change apphcatmns at issue in this appeal approvmg, in large part, WSU’s change/consohdatlon |
requests Ecology d.emed integration of Claun No. 098524 (assoc1ated with Well No. 3) upon
Ecology’s tentative determination that this claim is invalid. Appellants timely appealed g
Ecology’s dec131ons to this Board. WSU does not challenge Ecology’s decision regardmg the
validity of Clalm No. 098524 The parties subsequently filed a Statement of Agreed, Legal
Issues cons1st1ng of forty (40) issues, comprising eighteen (18) general topics, p1esented by
Ecology’s interpretation of the 20Q3 MWL and its application to WSU’s rights.

Tnese motions and cross motions for partial summary judgment addressing all the issues 4

followed. More specifically, Appellants have moved for summary judgment regarding Tssues 7

2 2H28HB 1338, Chapter 5, Laws of 2003 (58ﬂl Leg, 1 Spec Sessi_on).

PCHB 06-099 | - 6
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(Enlargement), 8D (Relinquishment), 9B (Abandonment), 17A-C (SEPA), and 18A
(Cdnsti‘tutional Claims). Respondent WSU has moved for sﬁmmary judgment in favor of
Respondents as to Issues 1 (Munieipal Water Supplier), 2A-F (Municipal Water Sﬁp‘ply

Purposes), 5 (Perfection), 6 (Bene:ﬁcial Use), 7 (Enlargemenf), 8A-E (Relinquishment), 9A-F

| { (Abandonment), 12A-F (Impalrment to Existing R1ghts), 13 (Aquifer Deple’uon), 14 (Public '

Welfare), 15 (Impairment to Surface Water), and. 17A-C (SEPA) Ecolo gy has moved for
summary Judgment in its favor as to Issues 2 (Mummpal Water Supply Putposes), 3 (Reliance on
2003 MWL), 6 (Beneficial Use), 10 (Same Body of Public Ground Water), 11 (Expansion of

Place of Use), 16 (Improper Delega’uon) and 18A (Const1tut1ona1 Claims).*

ANALYSIS
Summary Judgment Standard o
Summaty judgment is a procedute available to avoid unnecessary t1*iais on formal issues that
cénnot be factually supported anc_i could not lead to, or result in, a favorable outcome to the
opposing party. Jacobsen v. Stats, 89 Wn.2d 104, 569 P.2d 1152 (1977). The summary

judgment procedu:re is designed to eliminate trial if only questions of law remain for resolution.

.| The party moving for summary judgment must show there are no genuine issues of material fact

and the moving party is entitled to judgment as a maiter of law. Magula v. Benton Franklin Title
Co., Ine., 131 Wn.2d 171, 182, 930 P.2d 307 (1997). A material fact in a summary judgment
proceeding is one that will affect thie outcome under the governing law. £riks v. Denver, 1 18
Wn.2d 451, 456, 824 P.2d 1207 (1992). ‘

3 Ecology joined WSU’s metion for summary judgment on each of these issues.
4 WSU joined Ecology’s motion for summary judgment as to issues 2, 3, 6, 10, 11, and 16, but. not 18A.

PCHB 06-099 ~ R
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If a moving party meets the initial burden of showing the absence of a matetial fact, the

inquiry shifts to the péﬁy with the butden of proof at hearing, The party then must make a

showing sufficient to establish that a triable issue exists. Young v. Key Pharmacsuticals, Inc.,
112 Wn.2d 216, 225-226, 770 P.2d 182 (1989). In making its responsive showing, the

nonmoving party cannot rely on mere allegations, unsubstantiated opinions, or conclusory

statements, but must set forth specific facts showing that there is a genuine issue for trial.
Marquis v. City of 5,00/(&/76, 130 Wn.2d 97, 105, 922 P.2d 43 (1996). At that péint, we consider
fhe evidence and all reasonable inferences therefrom in the light most favorable to the rion-

moving party. /4.

Legal Issues |

We address Issue No. 18 first, because arguments.concerning the interpretation and
constitutionality of cértain provisions of the 2003 Muhicipal Water Law" permeate many of the . -
Appellahts’_ legal theories and speéiﬁc legal issues raiséd in this appeal. We then address each of
the remaining issués in the Grder presented by the parties’ Statement of Agreed Legal Issues. |

Legal Issue No. 18: Constitutional Claims.

Two constitutional issues are raised in connection with this appeal; first, whether the

Board has jurisdiction to consider the constitutional cla;tms raised in this appeal; and second

' whether the apphcauon of the 2003 MWL in the wa‘ter rlght decisions is contrary to 1he

Washington State and Um‘ted States Constitutions.

None of tl}e parties suggest this Board is the proper forum to resolve a facial challenge to
the constitutionality of thé 2003 .Muhicipal Water Law.’ We agree. However, WSU contends
that the Board has jurisdiction to consider the constitutional élaims raised in this appeal,

including whether application of the 2003 MWL in this case is contrary to the Washington State

PGHB 06-099 | | , o 8
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or Uﬂted States Constitutions. Apﬁellants and Resporident Ecology, on the other hand, argue
that the Board is without jurisdiction to decide “as applied” constitutional questions raised by .
application of the 2003 MWL to the facts of this-case.

The Board has jurisdicﬁbn to hear and decidé appeals of Ecology water ;‘ight change
decisions.. RCW 43.21B.110(1). This jurisdiction necessarily includes the authority to determine
whether ‘Ecology"s water right change decision complied‘with applicable laws, including the
2003 MWL, Weyerhaez]ser V. Taooma}Pierce County Health Dep’t., PCHB 99-067, 069, 097,
102, COL XXI (Order on Motions to Dismiss, September 23, 1999) (holding that, while the
Board did not have jurisdiction to determine the facial constitutionality of a state statute, it did
have jurisdictidn over \}vhefher tﬁe challenged permit decision complied with the applicable laws,
includilrl,c:.ilr the challenged statute).

To the extent that we must interpret the meaning of the 2003 MWL in order to apply it to

| the facts of this case, we have jurisdiction to do so. In so doing, we start with the presumption

 |that it is constitutional, Amunrud v, Board of Appeals, 158 Wn.2d: 208, 215, 143 P.3d 571 (2'006)'.

From that presumption, we attempt to construe it in such a’ way as to avoid unconstitutionality.
World Wide Web Video v. Tukwila, 117 Wn.2d 382, 392, 816 P.2d 18 (1991), quoting Stale v.
Browef, Ine. as follows: “[wlherever possible, it is the dutfy. of this coutt to construe a statute so
as to uphold its constitutionalify.” 103 Wn.2d 215, 219, 691 P.2d 571 (1984).

| Regardless of how they are labeled by the parties, the constitutioné,l questions raised by
the Appellants in this appeal are tantamount to a facial challenge of the_stafﬁte. The Board
would necessarily ha,v.e to consider the validity of the Legislature;s decision.to make pottions of
the 2003 MWL retroactive. The Board does not have jurisdiction I(‘)-VGI‘ such a facial challenge to
the statute. M@fﬁaw Vallsy /rfigaz‘ion District v. Ecology, PCHB Nos. 02-071, 074, XLI (Order
on Partial Summary Judgment, February 27, 2003); Tario v. Ecology, PCHB No. 05-091, COL V

PCHB 06-099 - » | 9
ORDER ON SUMMARY JUDGMENT



10
11
12
13

14

16
17
18

19

20

21

(Order Granting Summary Judgment March 2, 2006) To that end, Appellants’ and Ecology ]
motmns for summary judgment on Issue No. 18A should be granted with respect to any clalms

amounting to a facial challenge to the constitutionality of the 2003 Municipal Water Law.

Legal Issue No. 1 asks whether WSU is a municipal water supplier under chapter 90.03

RCW. A “municipal water supplier” means “an entity that supplies water for muiﬁcipal water

| supply purposes.” RCW 90.03.015(3). Thus, the question of whether WSU is a municipal water

supplier turns on Whethef WSU holds any water rights that qualify for “municipal water supply
purposes” as that term is deﬁqed in RCW 90.03.015(4). That section defines “municipal water
supply purposes” in part, as “a beneﬁcial use of water: (a) For residential purposes through
fifteen or more residential service connections or for providing residential use of water for a
nonresidential population that is, on average, at le:'ztst tWenW~ﬁve people for at least sixty days a
year....” .

Respond'ents.assert, and Appelllants. concede, that “[ujnder today’s law, WSU fits within
the definition of Municipal Water Suppligr set forth in the amended RCW 90-.03.015 2
Appellants’ Response at 11. Additionaﬂy, Appellants concede that Water Right Certificate G3-
22065C (associated y;vith Well No. 6) “does appear to be a ceréificate issued for municipal water
supply purposes..” Appellants ’ Respon&e at 20. Thus, this right and Vaﬁous other v;fater ri_ghts
identified as for municipal purposes, and which ate used to supply a single integrated campus
water system that serves well over fifteen residential service connections, make WSU a

“municipal.watér.supplier.” We conclude that WSU is a municipal water supplier under Ch.

PCHB 06-099 - 10
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90.03 RCW and that, as a matter of law, WSU and Ecology are entitled to summary judgment on
Legal Issue No. 1.3 ‘

Issue No. 2 pertains to whether the water rights associated with Wells No. 1,2, 4, 5, 6,
and 7 are r1ghts for municipal water supply purposes under chap‘ter 90.03. RCW.
The Legislature has defined “municipal water supply purposes™ as follows:

(4) “Municipal water supply purposes” means a beneficial use of water:
(a) for residential purposes though fifteen or more residential service connections |
or for providing residential use of water for a nonresidential population that is, on
average, at least twenty-five people for at least sixty days a year; (b) for
governmental or governmental proprietary purposes by a city, town, public utility
* district, county, sewer district, or water district; or (c) indirectly for the purposes
in (a) or (b) of this subsection through the delivery of treated or raw water to a
public water system for such use. If water is beneficially used under a water right
for the purposes listed in (a), (b), or (c) of this subsection, any other beneficial use
of water under the right generally associated with the use of water within a
municipality is also for “municipal water supply purposes,” including, but not
limited to, beneficial use for commercial, industrial, irrigation of parks and open
spaces, institational, landscaping, fire flow, water system maintenance and repair,

or related purposes. RCW 90.03.015(4).

‘Because the Legislature defined “municipal water supply purpoée_s” in the present tense
(/.8., it “means a béne_ficial use of water...”), we interpret this as requiting present, active
cbmpliance with the definition through actual beneficial use of the water at the time a right is
beiﬂg characterized. Thus, we must examine WSU’s actual use of water under each right, and
whether each right is prcsently being put to beneﬁmal use for mummpal purposes. Application

of this test to the rights at issue, used in conjunctwn with the apphoatmn of the statutory

® The question raised by Appellants regarding whether WSU was a municipal water supplier prior to adoption of the

2003 MWL amendments to the Water Codé is not squarely before us because it calls into question the retroactive

application of the MWL. The Board has declined to address the constitutional claims in this appeal.

PCHB 06-099 | | 1
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definitions, leads to the conclusion that each of the rights at issue is for a municipal water supply

.purpose.

As we have concluded above, it is undisputed that the WSU campus water system

presently includes the requisite number of residential setvice connections required by RCW

: _90.03.01 5(4)(a) for WSU’s rights to be eligibie {0 qlialify for ;‘municipal water supply purposes”

under that statute. WSU contends that by virtue of the integrated nature of the campus water
system (in which water from each of its rights and Wélls enters a unified distribution system |
serving the campus’ residential connections), all the tights are therefore being beneficially used
for municipal supply purposes. Ecology asserts that a water tight qualifies as being for
municipal purposes if it meets the statutory definition under RCW 90.03.015, regardless of the
purpose stated on the water right document. Ecology s Joinder in WSU’ Motion for Partzal
Surmmary Judgment at 2. | o

In analyzing whether each of WSU’s water rights constitutes a right for municipal water

‘supply purposes in this appeal, it is n‘ecessa‘ry‘ o examine not only the language in RCW

90.03.015 but also the language in RCW 90.03.560.5 As previously noted, RCW 90.03.015(4)
specifically sets forth three separate beneﬁcialn uses that qualify as municipal water supply
purposes. The key portion of this subsection for purposes of this analysis, however, is the
language that also includes “any other beneficial use generally associated with the use of water
within a municipality” within the meaning of “municipal Watel"supply purposes.” -

RCW 90.03.560 addresses how Ecqlo gy processes changes or amendments to water
tights held by a municipal water supplier to ensure that water rights beld for municipal water -

supply purposes are correctly identified. It states, in part:

§ RCW 90.03.550 also lists beneficial purposes of use generally associated w1th a municipality, but none of those
hsted uses are at issue in this appeal. .
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ORDER ON SUMMARY JUDGMENT '



10
11
12
13

14

15

16
17
18
19
20

21

This section authorizes a water right or portion of a water right held or acquired
by a municipal water supplier that is for municipal water supply purposes as
defined in RCW 90.03.015 to be identified as being a water right for municipal
water supply purposes. Howsver, it dogs not authorize any other water right or
other portion of a right held or acquired by a municipal water supplisr fo be so
identified without the approval of a ehange or transfer of the r/gﬁf or portion of
the right for such a purpose. RCW 90.03.560 (smphasis added).

Under this statute, the ability of Ecology to characterize a water right held by a municipal water
supplier as being for municipal supply purposes is not W1thout Iumtatlon The fact that a
mumc1pa1 water supplier may hold a water right for mummpal supply purposes does not
automatically convert all water 1i ights held by the mum01pa1 water supplier into mumc1pa1 water
rights or water rights for municipal supply purposes. Even if the municipal water supplier
subseéuenﬂy used other water rights for zimmuicipal water supply purpose, RCW 90.03.560
requires a municipal water supplier to use the qhange process to change the purpose of use for
other non-municipal water rights. RCW 90.44.100, which was not amended by the 2003 MWL,
also prohibits ¢hanges in the purpose of use for groundwater.” R.D. Merrill Co. v. PCHB, 137 |
Wi.2d 118, 130, 969 P.2d 458 (1999), Cily of West Richland v. Ecology, 124 Wn. App 683,

1692-93, 103 P.3d 818 (2004). Therefore, ifa por‘uon of WSU’s groundwa‘ter rights cannot be

characterized under. RCW 90.03.330 as being for municipal supply purposes, WSU is unable to
change the purpose of use of thgss groundwater rights to rﬁunicipal supply purposes. However,
bésed on the analysié below, the Board concludes that each of the tights before us in this case
quaiify as a right for municipal water supply purpoées, and there has not been a cﬁénge in

purpose of use of all er any portion of such rights.

7 The Legislature chose to allow unperfected surface water rights for municipal water supply purposes to be changed
for any purpose under certain circumstances when it enacted the MWL but did not provide such broader authority
for changes of groundwater rights. $96 RCW 90.03.570.
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The Board analyzes each of WSU’s water tights to deterrmne if they meet the definition
f “mummpal supply purposes” contained in RCW 90.03 ()15(4), either as specifically listed for
that purpose, or as a “right generally associated with the use of water within a municipality.” In
doing se, the Board also 6oks for guidance to the 2003 Munieipel Water Law Intrepretive and
Policy Statement adopted by Ecology on February 53, 200‘7'(]?’0L-2030).8 Reichman Decl. Exi,
2 We conclude eaoﬁ of WSU’s water rights indiViduelly disclos;es its intended and actual -
purpose for municipal water supply under the statutory definition.
| As previously noted, Appellants concede that Water Right Certificate G3-22065C
(asseciated with Well No. 6) was issued for and is presently being used for municipal water
supply purposes, so as a matter of law, WSU and Ecology are entitled to summary judgment on
Legal Issue No. 2E. ” .
Itis also und1sputed that Certificate 5070-A (associated with Well No. 4) was issued
solely for domestic supply of the WSU campus., First Wells Decl., Exh. 4. Appellants argue that
domestic supply and municipal water supply have historically been treated as separate purposes

of use by Ecology. Second Osborn Decl., A ftachments 3, 4. T he Board, however, applies the

| MWL as written by the Legislature, The Legislature expressly listed res1dent1a1 use of water

through 15 ot more residential service comeeﬁons as a municipal spipply purpose: The
Legislature further recognized domestic .supply as a municipal supply purpose for purposes of
the MWL bj stating that community or‘multiple domesﬁc water supply provided by a municipal
water supplier is limited by. the maximum instanteneous quantity and annual quantity rather than

the speciﬁo number of connections or population. ACW.90.03.260(4) and (5).. We conclude this

§ This document also acknowledges that certain water rights held by a municipal water suppher, such as for .
agricultural irrigation and dairy purposes of use, are not generally for municipal purposes, and cannot be conformed

{ to a municipal water supply purpose of use without an application for a change being filed and approved. /d. af2,

11 Agricultural irrigation, under certain circumstances, may constitute a municipal supply purpose for certain
governmental entities. /d. a1 6. ‘

PCHB 06-099 . | | | 14
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certificate falls 'squarelyl within the deﬁ.nition. of “municipal water supply purposes” and that its
presert beneficial use by WSU entitles Respondents to summary judgment as to Legal Issue No.
2C. |

When a purpose of use is not generally associated with the use of water within a
municipality, such as irrigation or doiry use, Ecology policy recognizes that the purposo of use of
these water rights must 'bevevaluated on a case-by-case basis. Reichman Decl., Exh, 2 (POL-
2030) at 2. Tn doing so, Ecology considets the entity that Wags originally issuod the water right oé
well as the current holder of the water right in determining whether a water right qualifies for a
governmental purpose. Id. at 5. |

Fout of WSU’s water rights documents each list multip'lé purposos, including municipal
or community domesti¢ supply, combined with irrigation and/or stock water (WSU;S Cléims'
098522, 098523, 098524, and Certificate 5072-A). Wells Dacl, Exhibits 1, 2, 3, and 5. Where a
water right includes multiple purposeo of use, without apportioning the authorized quantity
between/among the different purpose_s, Ecology at times has concluded that the entire right may
propetly be characterized as being for any of the listed purposes. Rgichman response fo Board
question at oral argument, The Board notes that WSU has always been the holder of the water
rights in quos)tion and did not acquire them from some other entity, The Board concludes that in
this case where a water right includes multiple purposes of use withoilt_apportioning the |
authorized quantity between/among the different purposes, and when one of the listed purposes
of use is for either mumo1pal or domestic supply, that the entire right may properly be
charactetized as-being for municipal supply pu:rposes. 'Each of these}four rights identifies a
municipal purpose (either “municipal supply” or “community domestic supply”), without

apportioning the quantities between/among the other identified purposes. /0. Each is presently

PCHB 06-099 | | 15
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{being put to beneficial use in support of WSU’ 111st11:ut1onal activities. Respondents are

therefore entitled to summary judgment as to Legal Tssues No. 2A,2B, & D7
Finally, Permit G3-28278P (associated with Well No. 7) was issued in 1988 for
“continuous municipal supply.” Firsf Williams Descl,, Attachment 5 (Original ROE for G3-

26’278P) To the extent it was also issued as a “supplemental” alternative source for Claims

1098523, 098524 and Certlﬁeate 5070-A, which we have concluded are for municipal supply

purposes, Respondents ate entitled to summary Judgment on Issue No. 2F.

Appellants argue that finding WSU’s rights to be for municipal supply purnoses tequites
a “retroactive” application of the 2003 MWL, which they object to on constitutional grounds.
The Board is required to apply the presumably constitutional langnage of the statute to the water
rights before us. To the extent that using definitions enacted in 2003 to characterize WSU’s pre-

existing water rights as part of the 2006 change decisions may be viewed as a “retroactive”

'apphcanon of the statu‘te, we note only that we believe use of the deﬁmnons under 1hese

citcumstances was intended. We leave to the Courts the related questlons raised by Appellants
regarding whether such use constltutes an unpenmsslble retroactive application in Vlolanon of

the Washlngton or United States Constitutions.

Legal Issue No. 3: Reliance on Municipal Water Bill,

Legal Issue No. 3 asks whether the MWL, excuses consideration and application of any
applicable critetia for an application to change a groundwater right. Appellants, who initially
raised this issue, questioned Fcology’s position that the MWL “affects” but does not excuse

consideration of the applicable criteria for groundwater changes. Ecology maintaing that the

. |? Claim No. 098524 (associated with Well No. 3) was not included within Issue No. 2.
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provisions regafding evaluatioﬁ of a change or transfer application for a water right must still be
met,‘but the tentative determination of the validity and extent of the water right is affected by
RCW 90.03.330. |

Appellan‘ts specifically quesuon whether Bcology is allowed to dxsregard a long history
of non-use of a water right in assessing whether a water right has been abandoned when making
its tentative determination of tﬁe validity of a water figh‘t. Ecolé gy éldppted a policy (POL 1120)
on August 30, 2004, which allows for a simplified tentative detér%nination of the validity of a
watér right when the existing water right is for a‘municipal water supply purpose, in accordance
with RCW 90.03.330(3). Second Brown Decl., E)(ﬁZ (Policy 1120, “Water Resources Program.
Policy for Conducting Tentative Determinations of Water Righfs”). Under POL 1120, an
investigation of the complete history of the water right is not required under a simplified
tentative determination. /. at 3 Appellants aléo ui"ge the Board to recognize that different cases

involving transfers may require the consideration of other laws such as SEPA. Appellants’

Response at 22,

We conclude that the 2003 MWL does not, as a matter of law, excuse considération and
apphcatlon of any applicable criteria for WSU’S change apphca.tmn to its groundwater rights, |
and that summary Judgment should be granted to Respondents on Legal Issue No. 3. The Boatd
also does not find anytmng in the MWL to indicate that the Legislature intended to change the
law régarding abandonment of municipal water supply rights. Abandonment is discussed in
more detail later in this opinion. In order to approve a groundwater right change 'dpplication
under RCW 90.44.100, Ecology rﬁust make the follovs'/ing conclusions: (1) that the water right is
valid for change; (2) that the proposed additional points of withdrawal (groundwater wells)
must tap the same body of public groundwater; -(3) that there is no enlargement of the water

right; (4) that the change will not impair other water rights; and (5) thét the change must not be

PCHB 06-099 ' | ' - 17
ORDER ON SUMMARY JUDGMENT »



10
11
12
13
14

15

16 -

17 -

18
19
20

21

detrimental to thé public welfare,'" This is the case because Ecology can only approve a change
of the Watei right to the extent it is valid, and bfecaﬁse RCW 90.44,100(2) states that groundwatér .
change approvals require “findings as prescribed in the case of an original application.”** R.D.
Merrill Co. v. Po//uilon Control Hearings Board, 137 Wn.2d 118, 131,969 P.2d 45 8 (1999).
Ecology’s determmatlon of whether a right is valid for change may be affected by the appllcauon

of the MWL, as it was in this case, and as discussed elsewhere in this opinion (Ecology

determination of the validity and extent of the groundwater rights for municipai supply purposes

based on past beneficial use). The Board also recognizes that dépendiﬁg on the facts and legal
issues in a case, other provisions of law may be applicable regarding whether Ecology propetly

approved a change or transfer of a groundwater right.

" Legal Issue No. 4: Application of Municipal Water Bill.

Legal Issue No. 4 asks the Board to decide: “Whether, if Wasin’ngton State Univérsity is
deémed a “municipal water supplier” and its water riéhts are for muhicipal water supply
purposes, Ecology improperly applied'the. provisions of RCW 90.03'.33}0(3) and (4)'.” _

Appellants allege Ecology misapplied the provisions of the 2003 Mﬁnicipql Water Law. _
Tn tesponse to the summary judgment motion on this issue, however, Appellants now argue the
mi‘sapblication based on their belief that some of WSU’s rights do not qualify as municipal water
rights. Appellants contend: “The problém presented in this appeal is not that Ecology
impropetly applied this provision to a Iﬁunicipal water tight, but that Ecology' épplied it to two
certificates [Certiﬁcates 5070-A and 5072~A] that do not qualify as municipal water rights.'”

1% The availability of water is not reevaluated for a groundwater change apphcatmn because the avaﬂablhty of water
subject to-appropriation is determined at the time application is made for the permit. A.0. Merrill Co, v. PCHB, 137
Wn.2d 118, 132-(1999).

1 pindings required for an original apphcauon are specified in RCW 90.03.290.

]
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Appellants’ Response al 23. Appellants also assert that only one of WSU’s water fights,
.Certificate No. G3-22065C (associated with Well No. 6), appears to facially Ciua_lify as a water
right certificate issued for munieipal purposes based upon. system capacity. Appellants contehd
that none of the other water rights, including WSU’s water right claims, are therefore entitied to
have their inchoate portion pfofe'cted under the “right in good standing” language in RCW
90.03.330(3) because that subsection only applies to “pumps and pipes” certiﬁcates. Appellants
argue that Ec'olegy’s ﬁﬁding the other two certificates .qualiﬂed as rights for municipal water
supply purposes thereBy improperly vaﬁdated the unused portions of those rights for future use
(per RCW 90.03.330(3)) and wrongly immunized the certificates from past relinqﬁishment and
abémdonment o |

© As argued by Appellantsa much of Issue No. 4 is really a restatement of Issue No. 2, that
is, whether Ecology properly characterized Certificates 5070-A and 5 072-A as municipal water
supply rights for purposes of applying RCW 90.03.330, Appellants do not challenge Ecology’s
interpretation of RCW 90.03 330," nor do they present eny le'gal argument to counter Ecology’s
analysis of how RCW 96.03.330(3) and (4) are to be applied when evaluating changes to '
municipal water supply rights documented by certificates that authotize inchoate water

quantities. Indeed, Appellants concede Ecolo gy propetly applied and carried out the proi/isions

| of RCW 90.03.330(3) and (4) with respect to Certificate No. G3-22065C.

We have previously concluded in Legal Issue No. 2 that Cemﬁcates 5070-A and 5072-A
are properly characterized as rights for municipal supply purposes. It is undisputed that

Certificates 5070-A and 5072-A were issued prior to September 9, 2003, the date required for

12 Bxcept to the extent they have not waived their separate claim that RCW 90.03.330 violates the constitution
because of its alleged “refroactive” effect on previously issued water rights. Appellarits contend that neither the
Legislature or Ecology, nor this Board, can rely on a 2003 change in the law to determine that WSU’s pre-2003-
water rights were immunized from loss for non-use. Appellants Response af 77~ 13, Reply at 14-15.
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RCW 90.03.330(3) to apply to aright. It is also undisputed that a portion of the annual -
quantities authorized under each certificate remains inchoate. '

- Appellants dispﬁte Ecology’s determination that these two certificatés Were issued under
Eéoloéy’s former administrative practice of issuing certificates based on systen{ capacity or
“pumbs and pipes” because there is no documentation to that e_fféct. The Board finds that there

is evidence, however, to support this finding. First, the declaration of Ecology’s permit manager

for Bastern Washington states that these certificates were issued based upon the polidy of system

capaéity; First Brown Decl.,; at 5-6. In addition, the Permit Applications related to Certificate

1No. 507 0-A ‘(assoéiated with Well No. 4) a_:nd Certificate No. 5072-A (associated with Well No.

5) state the current enrollment at WSU as well as the estimated enrollment for WSU in 1970 and
1980. F}'féf BrdWﬁ Decl, Exh. 3 & 4. The ROE issued in responée to the Permit Application for
Certificate No. 507 G-A specifically states that the recommended quantity is based on “the .
anticipated amount required for 15,000 students.” Second Osborn Decl., Attachment 3. The
historical pumping data relied upon by all pérties in this proceeding also shows that the
quantities authorized in the cerlificates far exceeded the amount of water that had previously
been put to actuél beneficial use under the permits.'® The fact that Ecolo gﬁr cbnsidered the
current and future enrollment of students at WSU when reviewing the water right applications,
and issued the certificates for quantities in excess of what had previously been put to actual
beneficial use under the permits, is clearly a éapaéityubased,determinaﬁon. Having detertﬁined
that Certificafes No. 5070-A and 5072-A were issued for inunicipal supply purposes pursuant to

Ecology’s administrative policy of issuing certificates on the basis of system capacity rather than

3 £.g., The annual volume pumped from Well No. 4 in the year prior to issuance of Certificate 5070-A was 535 acre
feet, while the certificate was issued for 2260 acre feet per year. Ryan Dacl.,, Exh. 1, Matuszek Decl,, Exh. 1, Third
Wells Deel, Exh. 2. Similarly, pumping from Well No. 5 never excoeded 228 afy, while the certificate was issued
for 720 acy. /d. ' C
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actual beneficial use, the Board finds that the water rights represented by these certificates are
rights in good standing as described in RCW 90.03.330(3). For these reasons, we conclude
Ecology’s application of RCW 90..03.330 to those certificates was proper. . With respect to
Claims No. 098522 and 098523, Ecology agrees that RCW 90.03.330('3)'d0e.s not apply to them
because these Water rights are not documented by “pumps and pipes” certificates. However,
Ecology notes that there is no inchoate water associated with these claims because they have

been fully perfected First Brown Decl. at 718, Surmnary Judgment should be granted to |

: Respondents with respect to Legal Issue No. 4.

Legal Issue No. 5: Perfection.

Legal Issue No. 5 asks whether any quantity of water authorized for change with regard
to Wells No. 1, 2, 4, 5, 6, and 7 is uni)erfected, and if so, whether Ecoiogy lacks authority to
change ahy of the water rights. The Appellants dispute‘ Ecology’s legal authority te chaege the
point of withdrawal of unperfected or inchoate water rights that are documented by certlﬁcates or
claims. Like Issue No. 4, above this issue is a challenge to Ecology’s application of the 2003
MWL to WSU’s various water rights. This argument pertaing speeiﬁcally to Water Right
Certiﬁeates No. 5070A, -5072;-A, (3-22065C, and Water Right Permit No. G3-28278," which
have not been put to full beneficial use in the entire annual quantities autherized. See, ROES;

Matuszek Decl. and Ryan Decl.

1 The Board notes that while Ecology has determined that WSU “fully perfected the water rights claimed under
Water Right Claim Nos. 098522 and 098523,” it has failed to indicate the instantaneous quantity (Qi) that has been
petfected by WSU for these claims and the other rights under appeal.

15 The Board has previously recognized that the water rights associated with Claim 098522 (WellNo, 1) and Claim
No. 098523 (Well No. 2) ave fully perfected.
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Both sides cite R.0. Merrillin support of their ,positlions. R.D. .Mefri/l Co.v. Pollution
Confrol Hearings Board, 137 Wn.2d 118, 969 P.2d 459 (1999). Appellants contend jthat the
Supreme Court’s decision in A.D. Merrill upholding Ecology’s authority to change the point of
withdrawal of an unperfected permit should be read as a rejection of Ecoiogy’s aﬁﬂxority to
changge the point of withdrawal of an unperfected 0eriificaié. |

Ecology and WSU counter that the Supreme Court’s holding in R.D. Mer#ill should be
read to authorize changes in places of use and points of withdrawal (but not purposes of use) of
inchoate groundwa‘per. rights, irrespective of whether they are represented by a permitor
certificate. Resbondents argue that Appellants misconstrue A.D. Merri/ when they contend that
the Court held such authority is limited to permits. Ins-tead, Ecology argues that the Court’s
focus on the statute’s mclus1on of “perxmts” was simply to highlight the leglslatule s intent that
unperfem‘ed rights may be changed to the same degree as pérfacted nghts

First, we note that water rights docum'ehtedvby certificates were not at issue m the A. D :
M&Wi// case, nor were water rights for municipal water supply purposes documented by the so-
callec} system capacity of “pumps and pipes” ceﬂiﬁcates, which is the status of three of the WSU |
water nghts Clearly, RCW 90.44.,100 authorizes changes of points of withdrawal and places of
use for mchoate groundwater rlghts R.D Merril C0.,137 Wn.2d at 129-130, However, in this
case we are presented with certificates that have inchoate rights associated with them, an issue
not before the Court in R.D. Merrill. Western water law normally requires actual apphcatmn of
water to beneﬁmal use in order to per fect the right, at which time a certificate issues. System

capacity has been rejected as inconsistent with these beneficial use requirements and as a basis
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for perfeéting a water right. Dep’t of Ecology v Theodoratus, 135 Wn.2d 582, 592, 957 I;.Zd
1241 (1998). | |

However, in the context of municipal water supply rights, RCW 90. 03 330(2) now
protects certain municipal water supply rights documented by system capacr,ty_ cettificates from
diminishment except in specified situations. This was not the case when the Court decided
Theadoratus. Theodorafus135 Wn.2d at 594. Eéology must now assess whether any of the
inchoate quantity specified in a water riéht certificate that was issued baéed on system caiaacity
remains valid. This aéséssment arises out of application of RCW 90 03.330(3), which provides
that water rlghts for municipal water supply purposes documented by certificates 1ssued prmr to
September 9, 2003 with maximum quantities based on system capac1ty (/6. “pumps and p1pes” |

ceruﬁcates), are nghts in good standing. Thus, under the 2003 MWL t’he inchoate portmn of

these certificates need not have been put to beneficial use, and can continue to be exercised to

éewe new growth. Thesg inchoate rights are subject to application of the change criteria of
RCW 90.44.100, and Ecology is not authorized to revoke or diminish those municipal water
supply rights documented by certiﬁcatés except through the application of those chang.e criteria.
A.ccordingly, the Board holds that under the 2003 MWL, Ecology has the authority to change the
point of withdrawal of the unperfected 61: inchoate ‘p.ortions of water rights documented by |
certificates. Ecology did so with respect to Certificates No. 5070A, 5072 A and G3-22065C.
Moreover, in R.D. Mertill; the Supreme Court addressed a change to an unperfected .
groundwater right permit, but its decision includes no language expressly liﬁﬁting its analysis to

pérrnits. We find nothing in the decision to support an interpfefajtioh of RCW 90.44.100 that
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limits changes of inchoate groundwater rights to only those documented by permits. The statute

itself draws no distinction between permits and certificates with respect to eligibility for change,

aﬂowing amendment of both a parmitand certificale of groundwater right. RCW 90.44.700.

Where the Supreme Court diétinguishes permits from certificates in its decision, it does so only"

to contrast the most common difference: pérfection, noting that “a certificate of 'groundWa‘ter

right ié issued when a water right is perfected.” A. 1. Merri//, 137 Wn.2d at 129 (internal
citations omitted). The A.D.Merril/ Court simply did not addfess, or contemplate, certificates
authorizing inchoate water quantities su’cil as those at issue in this case and ofher municipal water
right contexts. |

That said, we fﬁd the Court’s reasoning in A.D. Merrill applies equally to a valid

inchoate Waiter right issued fqr municipal supply purposes, regardless of whether the right is

represented by an unperfected permit, or a claim, or a certificate issued prior to enactment of the

2003 MWL under Ecology’s prior system capacity apﬁroach. The groundwatér chgmge statute
ailows flexibility in the physical location and means of withdrawal éo permit holders can
beheﬁcially use the groundwater tﬁey are entitled to appropriate, subject to some limitations.

R.D Merfi//, 137 Wn.2d at 131. The same reééoning applies to facilitating use of the in‘chbate
portions of a éroundwater certificate issuéd for municipal su;pply pu.rp'oses. The applicability of
the R.D. Merril/holding to municipal water supply certificates with inchoate Wafer quantities is
further supported bly the Court of Appeals’ decision in City of West Richland v. Dep’t of Ecology, .
124 Wn.App. 683, 103 P.3d 818 (2004) (holding tﬁa‘t RCW 90,44.100 does ﬁot authorize

changes in purpos,eiof use of inchoate waifer rigﬁis, without limitation to permits). The Court has
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also subsequently noted that the Legislature has plainly provided that the groundwater change

statute (RCW 90.44.100) doss authorize a change in the place of withdrawal under an
unperfected righz‘, not distinguishing how that right is expressed, whether by permit, certificate or
claim. Pub. Uiil, Dist. No. 1 of ﬁend_areille County v. Ecology, 146 Wn.éd 77~8, 791—%92, 51
P.3d 744 (2002) (Sullivan Creek). | | |
'_ : .l Appellants also argue that WSU has not exercised reasonable diligence to -berfect the

inchoate portion of its water rights. Appellants point to language in A. D Merrill, in which fhe
Supreme Court cautions that 'e.\}en, where unperfécted permits are transferable, reasonable
diligencej still applies and that RCW 90.44.100 cénnot Be used to speculate in water ﬁghts. R.D.
Merrifl, 137 Wn.2d at 130-31. Ecology acknowledges that the Legislature intended through the
enactment of fthe MWL that Ecology’s issuance of certificates based on sysf:em capacity did not |
take these water rights out of ' good standing, but that these water right holders would sull have t'o
nﬁeet such principles as due diligence in project development to keep these rights in good
standing. _Ecology 's Memorandum in Support of Métion Jor Partial Summary Judgment at 12. |

| Appellants point to the long period of time that ha‘s passed since some of WSU’s water
righté have been issued and their subsequent lack of perfection. Well No. 4, for example, We;as
drilled in 1963, but Certi,ficaté No; 5070-A has yet to be put to full use. Ecology’s judgment that
WSU is exércising good faith aﬁd due diligence in exercising its inchéate water rights by
developing facilities and increasing the enrollment of students is entitled to deference. Por;f of
Seafttle v. PCHB, 151 Wn.2d 568, 90 P.3d 659 (2004). Furthermore, WSU has not engaged in |

marketing of these water rights. Second Brown Decl, at 3.
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The Supreme Court has stated that reasonable d111gence “must depend to a 1a;rge extent -
upon the circumstances.” /n re Waier R/g/n‘s in Alpowa Creek, 129 Wash. 9, 14, 224 P. 29

(1924). ‘The “reasonable diligence” requirement is a flexible standard, and the Board believes

| that flexibility in interpreting it is paﬁicularly important with regard to water rights for municipal

supply purposes. Jurisdictions grow at uneven rates and need to be able to serve their growing
populations. Tn additién, water conservation by governmental entities might be discouréged by
thg imposition Qf rigid timelines fgr putting water to beneficial use. At the same time, the |
government entity mﬁst be able to grow into the Water right at some time in the forseeable
future,S Cily of Ellensburg v. Ecology, PCHB No. 96-194 (1996). The Board finds in the
presént case Eéology was within it discretion to determine that WSU is exercising due 'diligence'
in putting its water rights to full beneficial use and that WSU’s water rights remain in good
Standing. |

We conclﬁde that Respondents’ motion for summary judgment on Legal Issue No. 5
should be; granted insofar as certificates and claims representing water rights for nﬁmicipal

supply purposes ate eligible for change in point of withdrawal to the same extent as water right

16 The Board notes that Ecology only established a date for putting water to full beneficial use for Permit G3-
28278P. First Wells Decl. Exh. 7. There is no similar timeline established for petfecting the substantial inchoate
portion of WSU’s other water rights. RCW 90.03.260, made applicable to groundwater withdrawals by RCW
90.44.060, requires an application for a water right to contain the time for completely putting the water to the

. {proposed use, In Lake Entiat Lodgs, Associated v. Ecology, PCHB No, 01-025 (Decision by Board Member Jensen,

November 27, 2001). Ecology’s responsibility to establish a construction schedule for the inchoate portion of the
certificate was emphasized. The Board has also recognized that the imposition of a construction schedule is a
critical tool to ensure that limited water resources are not delayed from Being put to beneficial use for years on end.
Petarsen v. Ecology, PCHB No. 94-265, COL V (1995), The Legislature has provided additional flexibility in
fixing construction schedules for municipal supply purposes in RCW. 90.03.320. The Appellants have not raised,
and the Board does not decide, the issue of whether Ecology must establish a consiruction schedule for the mchoate
portmn of WSU’s certificated watel rights .
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permits. The Board finds that WSU has exercised reasonable dﬂigenc‘e in perfecting the inchoate

portions of its water.rights. Having so concluded, it is therefore unnecessary for the Board to

'resolvc' the question of whether any quantity of water authorized for change under the challenged

claims and cextificates is unperfected for purposes of being lawfully transferred.

Legal Issue No. 6: Beneficial Use.

Legal Issue No. 6 asks whether the water rights decisions are contrary to beneficial use |
requirements. No disputed issues of material fact have been raised regarding the ij?pes of uses t‘o. .
which WSU is putting its water, which includg irrigation water for a golf course. Appellants |
contend irrigation of the golf course, facilitated by approval of the change applications, fails to
satisfy beneficial use requirements. | ‘

‘ Thé Water Code explicitly declares several types of uses as beneficial, vincludilig uses for
domestic, irrigation, and recteational purposes. ACW 90.54.020(1). The Legislature has also
specifically defined “beneficial use” of water to 'inciude, among other things “uses for domESiib
water, irrigation, fish, shellﬁs]g, game and other aquatic life, municipal, recreation, industrial
Wafer, generatioh of electric power, and navigation.” RCW 90, 14, 081(2) (emphasis added). We
conclude as a matter of law, without comménting on the r;alativé merits of golf as a recreational
endeavof, that WSU’s use of water for golf course i:i:riga,tion constitutes a béneﬁcial use of water.

Appellants further contend that WSU’s irrigation of its :golf coutse oceurs in a wasteful .
manner conﬁary to the beneficial use doctrine requirement hat an appropriator’s use of watet
must be reasbnably efficient. They allege that WSU isicurrenﬂy overwateril;g and wasting water

at the golf course, relying on personal observations, photdgraphs and local climate information to
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suppott their claim. Respondents counter that this evidence is inadeqﬁate to defeat summary
judgment. | | |

Beneficial use reqﬁires that an appropriator’s use of water must be reasonably efﬁcient,
although absolute efficiency is not vequived. Ecology v. Grimes, 121 Wn.2d 459, 472, 852 P.2d
1044 (1993). In Grimes, several factors were rele{fant to determining the reasonable efficiency
of the water systems: local custom, the relative efficiency of water systems in common use, and
the costs and beneﬁts of improvements to the water systems, including use of public and private
funds to facilitate any improvements. /d. at 474.

The facts material to deciding this issue are those related to the “reasonable efﬁciéncy” of.
WSU’s water use. By virtue of Respondent’s motion for sumrh,ary judgment, Appellants have
the burden to show that a triable issue exists regarding whether WSU’s water use is reasonably’
efficient. Without rﬁére, the observations of Mt. Cornelius, who is admittedly not an expért in
this area, along with the photograplis and temperature data, fail to establish a gemiine dispute
about the reasonable efficiency of WSU’s water use. We agree with Respondents that
Appellants’ allegations may be more properly’ex}alua‘ted in the context df an enforcement action,

which is beyond the purview of this appeal. We conclude summary judgment should be grénted

[ to Respondents on Legal Tssue No. 6 because the change decisions are not contrary to beneficial

use requirements.

Legal Issue No. 7: Enlargement of Rights.
Legal Issue No. 7 asks whether the water right decisions will unlawfully “enlarge” the

rights under Claims 098522 and 098523, Certificates 5070-A, 5072-A, and G3-22065C, and
Permit G3-28278P.
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As alegal prinéipal in water rights law, enlargement prphibité.Ecology from authorizing |

additional wells for a groundwater right if the combined total quantity withdrawn from the

otiginal well and any additional well(s) enlarges the right conveyed by the original permit or

certifi_cate; RCW 90.44.100 (2). Appellants’ motion for summary judgment on this issue is

| based on two separate theories: the first assumes WSU will increase the quantity of water

withdrawals beyond those amounts previously put o beneficial use (12, perfected) as a result of
approval of the change appl1cat1on, nd the second assumes use of water based on the fransfer of
quantities assoclated with an invalidted claim. We address each in turn, rejecting Appellants® |
first theory and finding material facts in d1spute that prevent us from reaching summary
Judgment on their second. |

Appellants’ seek a ruling from this Board that enlargement of a water righf ocCurs, as a
matter of law, whenever a change in the point of withdrawal épables a water right holder to

exercise a greater quantity of an existing right than is being exercised at the original point of

| withdrawal, Appellants argue the approval of WSU’s change applications will allow WSU to

pump a greater amount of water than it is physically capable of pumping from its existing well .

locations and configurations, and that this change therefore amounts to an unlawful

“enlargement” of WSU’s water i‘ights.

It is undisputed that the change/consolidation of WSU’s rights will enable WSU to pump
more water than it curreﬁtly Withdraws. However, WSU asserts that it could fully exercise its
authorized quantities through its current configuration of Wells‘,' either by deepening its existing

wells or by drilling replacement wells ét the original locations as authotized by RCW

190.44.100(3) (which all parties agree can occur without Ecology’s approval). Appellants

contend it is irrelevant what WSU cou/d do under its existing rights because WSU indisputably
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will be withdrawing larger quantities of water after approval of the change application.

. | Appellants assert this is sufficient to constitute enlargement of the existing rights.

We conclude, as ;':1‘ matter of law, that enlargement of a water right does not occur by
virtue of a change in the point of withdrawal merely because it may resulf in a water right holder
exercising more ofla previously, and validly, authorized quantity of water. This fs in accord with
previous Board decisions. See Kile v. Ecology, PCHB No. 96-131, COL V (19§7) (holding that
where an amendment of a groundwater certificate for second well is authorized for appropriation
of no more water than the original well, which had limited i)roduction due to drought, “there is
no enlargement of the right conveyed by the original certificate.”)

' In so concluding, we specifically overrule this Board’s eatlier conclusory statement in
Jellison v. Ecblagy, PCHB No. 88—124 (1989) to the contrary (that granting a ché.nge in a surface
water point of diversion that would allow a water right holder to exercisé a greater amount of a
previously authorized quantity of Watef would Be to “enlarge” the right). Jellison v. Ecology,
PCHB No. 88-124, COL V (1989).

Appellants’ second theory of enlargement raises the question of whether an /nvalid claim
may be usegil as a basis to award additional quantities at an alternative location. Itis undisputed
that Ecology tentativély found Claim No. 098524-(associated with Well No. 3) to be invalid and
dended its integration with the other rights é‘t the same time it approved the rest of the changes at

issue in this appeal, First Osborn Decl., Attachment 3 (2006‘ ROE for Claim No. 096’524). Itis

| also undisputed that WSU did not appeal Ecology’s denial of the claim.

Permit No. G3-2827 8 was issued as a “supplémenta * water right. The permit was
orighla,lly issued with language specifying that its queintities were issued “less those amounts
appropriated under ground water Cert. 5070-A, and Ground Water Claims 98522 and 98524.

Total combined quantity shall not exceed 2500 gallons per minute, 2260 acre-feet per year.”
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Brackngy Deé/. ; Attachment 5 (1968 ROE for Permit No. 63—28273) at 3. The 2006 Report of
Examination appfoVing the change application for Permit No. G3-28278 notes this limitatiop and
also indicates Ecology’s tentative determination that the Quantities associated with Claim No.
008524 are invalid. First Osborn Dacl,, Attachmant 1 (2006 ROE for Permit No. G3-28278) at 3.
Appellants inte’r?ret the ROE as excluding the annual quantities associated with Claim
No. 098524 from the annual quantities authorized under Permit No. G3-28278P and approved as
part éf the change applications. They also interpret the fermit as inco_rpérating the.hlstanténeous
quantiﬁes from Claim No. 098524 and argue that inclusion of such quantities constitutes an. |

unlawful enlargement of WSU”s water tights. To allow the transfer of any quantity that is based

| on an invalid claim, Appellants argue, would improperly yalidate illegal water use.

WSU argues that Appellants mischaracterize the nature of Pérmit No. G3-28278,

misconstrue the legal effect of Ecology’s determination that Claim No. 098524 is not a valid

| water right, and are barred from making a collateral attabk on the permit.

This Board has jurisdiction to consider the extent and validity of water rights claims, and
to reach tentative determinations regarding the same, when such evaluations are necessary to
render a decision implicating those rights. Madrona Community, Ine., and Kidderv. E cology and
Burkum, PCHB No. 86-55 (1987) (reviewing Ecology’s tentative detemninatioﬁ as to the extent .
and probable validity of an Appellant’s claim in evaluating the impact of a Wat'ef right

applicant’s proposed diversion on the claimed rights).)” In this case, it may be necessary to

Ysee also MacKenzie v. Ecology, PCHB No. 77-70,G0OL 111 (1977) (holding that the details set forth in a statement
of claim regarding quantity, acreage, and priority, are not controlling in the Board’s de novo proceedings or in

coutt), PUD No. 1 of Pend Oreille County v. Ecology, PCHB No. 97-177, 98-043,; 98-044, Finding XXII (Amendsd
Summary Judgment, October 15, 7998) (“Ecology, and, by imputation, the PCHB, does have jurisdiction to reach a -
tentative determination as to the validity of the water rights in order to render a decision under RCW 90.03.380
[regarding the propriety of the change of the surface water right]”), qff’d 146 Wn.2d 778, 794 (2002) (“Ecology has -
authority to tentatively determine whether a water right has been abandoned or relinquished when acting on an
application for a change...and the Board may also do so when reviewing action on a change application.”)
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consider the validity of Claim No. 098524 in order to decide whether Ecology’s approval of the
changefto Permit No. G3-28278 is lawful. In any event, it is 'necessary to understand the
relationship beiween the two tights, including facts related {0 overlépping characteristics of the
rights, the amount of water erﬁbodied in each right and the basis for those amounts, and the
original intent of Permit No. G3-28278P with respect to Claim No. 098524,

The language of Permit No. G3 28278 uses the term “supplemental,” which Ecologff’s
own policy statement concedes is disfavored due to its “historic ambiguity” and inconsistent use.
Third Browh Dacl., Exh. 1 (POL 1 040). The Permit also states that it was issued “iess hose
amounts appi‘opriated under groundwater claims....98524.” |

Respondents ask us to find that the use of the term “supplemental” in Permit No. G3—
28278 was intended to indicate that Well No. 7 provided an “alternate” source of water for WSU,
up to 2500 gpm, less instantaneous quantities Withdrawn under other water rights, including
Claim Nd. 098524. They assert that a permit which has been explicitly made “suppienientél” to
(/.8., an alternate source for) existinglquahtities of claimed water survives intact, even if the
“primary” rights upon which the quantities are based are later determined to be invalid.

: Whﬂe WSU concedes the permit was clearlf/ intended to limit WSU’s pumping from
Well' No. 7, it argues there is no evidence Ecology intended a conditional authorization of the
water right only to the extent the underlying “primary” rights femain valid. Similarly, Ecology
argues “the permit includes no provision stating that any portion of the qué.ntities it authorizes
will become navailable should a later determination be made that the rights documented by
Certificate No. 5070-A, Claim No. 098522, or Claim No. 098524 become invalid.” Ecology ’.'s*.
Response at 4. WSU contends the intent and purpose of the petmit was to illclude the quaﬁtity of
water that WSU and Ecology believed WSU could puﬁlp from Well No. 3 (as Wéll as Wells No.
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1 and 4), irrespective of thé fact that no independent right for Well No. 3 éxisted apazt from the
claims for Wells No. 1 and 2. ' | |

The Board finds that material facts remain in dispute regardmg the relatmnslnp between |
the rights at issue, including facts related 1:0 ovellappmg characteristics of the nghts the amount
of water embodied in each right and the basis for those amounts, and the orlgmal intent of Permit
No. G3-28278P. These factual disputes make a legal conclusion on the issue of enlargement of
Permit No. G3 -28278P premature. The Board beheves, because there are disputed facts,

) conﬂlctmg mterpretahons of the law, and potentially 31gmﬂcant implications for the regulatory

scheme lnvolvmg supplemen‘tal water rights, it is appropriate to reserve judgment at ﬂns time.
Summary Judgment should be denied on Legal Issue No. 7 with respect to enlargement of Permit |
No. G3-28278P. Respondents. motion for summary judgment on Legal Issue No. 7 should be
granted with respect to Water Right Claims 098522 and 098523, aﬁd Water Right Certificates
5070-A, 5072-A, and G3-22065C. |

Lega! Issue No. 8: Relinguishment.
~ To the extent that each of WSUfs rights are claimed for, and meet the definition of,

"‘munibipal water supply purposes” under Ch. 90.03 RCW, we conclude as a fnattfcp of law that

they are categorically exempt from relinquishment without respect to non-use or perfection.

State law provides the following specific exemption from relinquishment for mu;nicii)al water

supply rights:

18 ¢ s undisputed Well No. 3 was constructed in 1946. The parties also agree that Well No. 3 was used, after 1945,
as.an unauthorized point of withdrawal, which allowed WSU to pump at least some '(diSputed) guantity of water
associated with Claims No. 098522 and 098523, The claimed use of Well No. 3 was not prior to 1945 as required
by the Claims Registration Act, and therefore Ecology concluded “It does not appear that Claim 98524 Tepr esents a
valid water right.” First Brown Decl., Exh. 1. .
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(2) Notwithstanding any other provision of RCW 90.14.130 through
90.14.180, there shall be no relinquishment of any water right:

(d) If such right is claimed for municipal water supply purposes under
.chapter 90.03 RCW.... ACW 90.14. 740(2)(0’)

For the reasons explained in Legal Issue No 2, each of WSU’s rights qualifies as a rlght

for municipal water supply putposes and, therefore, is exempt‘ from relinquishment by operation

"|of law, We reach this donclusion'by interpreting and applying the statutes as they are written,

without reaching Appellants’ facial challenge to the constitutionality of the 2003 MWL,

Legal Issue No. 9: Abandonment. | . .
Respondents seek judgment as a matter of law that WSU bhas not abandoned any of its

water rights. They point to the fact that, beglnmng in the 1930’s, WSU continved to construct
wells capable of supplying the needs of its Pullman campus, expanded its water use, and sought

altematlve ways to exercise its mghts including Wlthdravval of water associated with certam

’ rlghis from wells not au‘thorlzed for those rlghts
14

Appellants also seek summary judgment on Issﬁe 9B With respect to abar_ldonment'of
Claim No. 098523 (associafed with Wéll No. 2), Asto this claim, they argue evidence shows
WSU intended to' abandon not just Well No. 2 but also the claim associated with'the well. As to
WSU’s other rights,. Appellants contend that exetcise of the rights via unauthorized poiilts of
Withdl'aWal cannot overcome WSU’s non-use of its rights from their authorized pqin‘té of |
withdrawal. Altematively, Appellants aigue that disputed material facts prevent summary

fudgment on the remaining rights.
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The issue of abandonment of WSU’s rights is amendable to sﬁmmary judgment,
Although the parties vigorously contest the legal implioationsl of the facts, the material facts
themselves are not in dispute.

Abandomnent is a common law doctnne that occuts when there is intentional
relinquishment of a water rlght. Okanogan Wilderness League, Inc. v. Twisp, 133 Wn.2d 769,
781, 947 P.2d 732 (1997); Jensen v. Dep't of Ecology, 102 Wn.2d 109, 115, 685 P.2d 1068
(1984); Miller v. Wheelgr, 54 Wash. 429, 435, 103 P. 641 (1909). The burden of proving
abelndonment rests with the party alleging abandonment. Okanogan Wilderness Leagus, 133
Wn.2cl at 781. Courts have historically required both intent and an act of voluntary
re_linQuiéhment, making proof of abandonment difficult. The Washington Supreme Court has

indicated a high standard of proof is necessary and “will not lightly decl*ee an abandonment of a

propetty so valuable as that of water in an irrigated region.” Jansan, supra (quoting Miller, 54 -

Wash. at 435). The intent to abandon is determined w1th 1efelence to the conduct of the parties.
Jensen, 1d.

Appellants argue that WSU’s long period of non-use of Well No. 2 (associated with

| Claim No. 098523), when combined with statements in WSU’s water service plan and made by

its primary water system employee, constitute evidence of abandonment of Claim No, 098523,
We disagree, both with respect to WSU’s mtent and its exercise of the right.

Initially we note the 1mportant d1st1nct1on between abandonmg a Well and abandoning a
water /{ght. While it is undisputed that WSU, in fact, stopped pumping from Well No. 2 by

1977, l;hat alone is not dispositive of any intent to abandon the right associated with the welL.’®

1° We disagree with Appellants’ interpretation of the tables in WSU’s 2002 water system plan as an admission by
WSU that it had abandoned &/aim 098523, First Osborn Deel., Attachment 4, Tables 4.3 and 4.4. These tables
identify Well No. 2 as abandoned but also identify “Bxisting Water Rights” and “Current Water Right Status” as’
Inefuding Claim No, 098523 in the amounts of 300 gpm Maximum Instantaneous Flow Rate and 720 acre-feet
Maximum Annual Volulne .
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‘Similarly, WSU’s uﬁdisputed shifting of a portion of its authdﬁzed qﬁantities from its authorized
wells to other inter connected but unauthomzed wells is not ev1dence of an intent to- abandon the
rights assoma‘ted with the or1gmal wells. WSU’S 1elcvant conduet consists of more than its
abandonment of Well No. 2 or any periods of nonuse of other wells. Its intentions are further.
evidenced by the steps it took aﬁer abandoning Well No. 2 and reducing withdrawals from other
source wells,

Nonuse alone does not constitute abandonment pgr se, althoﬁgh long periods of nonuse
may create a rebuttable presumption of intent to a‘bandon a water right and shift the burden to the
holdér of the water right to explain reasons of nonuse. Pend Orgille County PUD, 146 Wn.2d at
799. Okanogan Wilderness Leagus, 133 Wn.2d at 783,

Even where some question may exist about the extent to which quantmes exermsed under

‘the authorized locations were, in fact, exercised at alternative locations, we find no intent to

abandon to the rights. Notably different than the Town of Twisp in the Okanogan Wildernass
League césé, here WSU does not rely éolely on its continued existence as a municipality to rebut
any presumption of intent to abandon or non-use of its water righ‘n'ts. ariéing from its non-use of
certain wells, including Well 2. Unlike the Town of Twisp, which failed to mention or list its
prior appurtenant watervrights when seeking groundwater certificates several years after ceasing -
to divert surface water from previously aﬁthorized surface water rights, WSU has continuously
identified and claimed the rights now challenged by this appeal.

Tt is undisputed that in 1962, when WSU applied for the right which subse@ently
became Ceﬁiﬁcate No. 5070-A, WSU reported eaéh of the three wells (Nos. 1, 2, an 3) used ‘éo
withdraw water under its pre-Water Code grodeater vights. First Brown Decl, Exfi. 3. Tn
1973, when it applied for the right which subsequently became Certificate No. G3-22065C,
WSU again reported ifs_pre-1945 groundwater-rights together with its permitted rights to Wells
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No. 4 and 5. First Brown Deo/., Exh. 4. In 1974, WSU filed claims identifying the water it WéS
withdrawing from Wells No. 1, 2, and 3. First Walls Decl, Exh. 1— 3. Tn 1987, WSU applied

| for a right for Well No. 7, “as a supplemental source of water for the university campus.” First

BI‘OWIZ Decl., Exh. 6. Ecology’s Protested ROE for Well No. 7 stated: “Three existing Wells,
presently on-line, are considered to have a very limited future.- It is the expressed intent of WSU
to bring the ﬁrbposed well on-line as a direct substitute for these wélls as they e\fentually
decrease in pfoductivity, or fail.” /d. The Protested ROE issued in 1988 idehtiﬁgd each existing
groundwater right and claﬁ:m appurtehant to the WSU campus, and the permit for Well No. 7 was
issued “to replace, as necessary, those waters originally authorized or claimed for appropriation
from Wells No. 1, 3 and 4.7 /d,

These undisputed actions alone are sufficient to defeat an allegation of abandonment of
Claim No. 098523 or any of WSU’S other rights. In this respect, we find the facté more sirﬁilar
to those in Pend Oreille County PUD, where the Supreme Court concluded, even if it agfeed
there had been a long period of nonuse, the PUD’s continuous and ﬁndisputed actions in search

of new ways to-exercise its rights from 1956 onward “established that it did not intend to

abandon its 1907 water right.” Pend Oreillg County PUD, 146 Wn.2d at 799-800.

Having found no intent to abandon its right, it is not necessary for us to evaluate in detail
the pfeéise quantities of withdrawals WSU exercised under each right via unauthorized points.of

withdrawal. Tt is enough to recognize that taking steps to contmue exercising one’s water r1ght

whether such actions are authorized or unauthorized, successful or unsuccessful, may be

evidence of intent to not abandon a right. To that end, we conclude that, without more, an
appropriation is not abandoned by reason of changing a point of withdrawal.

We also note, without condoning unlawfiul self-help, that WSU’s aétions changing to

unauthorized points of withdrawal allowed WSU to put its water rights to continuous beneficial
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use_.zo Since 1962, WSU’S total ptimpage has nevei' been less than 469,226,964- gallons per year,
or 1,440.acre-feet (the maximum amount claimed under its perfected Water Right Claims No.
098522 and 098523). See Matuszek and Ryan Decl.,, Exh. 1 al 6-16. Water Right Certificate No.
5070-A has, to the extent it was partiélly perfected, been exercised by withdra@al from other
.UniVersity wells in addition to Well No. 4, including Well No. 7. See Matuszek and Ryan Decl,,
Exh. 1. Water Right Certificate No. 5072~A has, to the extent it was pattially perfected, been
exercised by withdrawal from other wells, including Weils No. 6 and 8. First Wel/é Decl. at 3—.4. '
Water Right Certificate No. G3 -22065C has, to the extent it was partially perfected, been

exercised by withdrawal from other wells, including Wells No. 7 and 8. Sg¢ Matuszek and Ryan

Decl., Exh. 1; First Wells Decl. We find these rights hayé; been exerciséd continuously, and the

water put to beneficial use serving the water supply needs of the WSU Pullman campus.

Legal Issue No. 10: Same Body.of Public Groundwater,

In response to Respondents’ motion for summary judgment on this issue, Appellants

coneede they “have no information to suggest the WSU Wells do not tap the same body of
groundwater.” Appellant’s Response at 37. Tn the absence of any genuine dispﬁfe regarding the
source of groundwater for any of the WSU wells, Respondents’ 'are entitled to summary

judgment on Legal Issue No. 10.

Legal Issue No. 11: Exgaﬁsion of Place of Use."

1 ® Ecology Policy recognizes that “in some situations, historic uses asseciated with water rights have been made in

the diversion or use of water without first obtaining authorization for the changés...” and allows for consideration of
the beneficial use to be the measure of the right. First Brown Decl., Exh. 2 (POL 1120) at §7.
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‘Based on stipulatéd facts, the now parties agree the water right decisions in this case do
not impropetly expand the place of use of the WSU water rights. Respondents’ are therefore - |

entitled to summary jﬁdgment on this issue.

Legél [ssues No. 12: Impairment of Existing Rights.

Issue 12 asks the Board to decide whether Ecology’s decision approving changes to each

of WSU’s contested water rights will impair existing uses. 'WSU and Ecology have moved for

summary judgment, arguing that consolidation of WSU’s water rights does not autliorize‘ahy |

| increase in the quantity of water pieviously authorized under the separate rights. Withdrawals

under the cha.ngé, they allege, will not affect existing rights, the aquifer, or the public welfare ‘
any differently than authorized withdrawals .u.n‘der WSU’s existing rights.”! WSU suppoﬁs
Respondents® position with'the Declaration of Patrick Devi_nlBrown, the Ecology Environmental
Speci\alist who reviewed the change applications. Mz. Brown concluded that there Wéuld be.no

impairment because the continuous pumping of WSU water rights for many years had resulted in

no reported well interference problems. Even with the integration of WSU well operations that

has occurred over time, and the resulting concentration of pumping to fewer wells, there have
been no reported well interference problems. First Brown Deel. at 781. Mz. Brown found “no
evidence that pumping those [currently authorized] quantities from any one of the wells, as

opposed to pumping those quantities from multiple wells, would cause different or greater

2L WSU proposes to consolidate its water use from its original six wells into two wells, No. 7 and the new Well No.
8 which is located some distance from WSU’s existing wells. Second Williams Dacl,, Atiachment 4 (Map of WSU
Well Loeations). WSU is projecting Well No. 8 to account for half of its production, based on the fact that Well No.
8 can produce 2,500 gpm and WSU’s claimed right is 5,000 gpm First Osborne Decl., Az‘l‘a[,‘f)ment 1 (ROE for G3-
28278P, p. 3). _
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impacts to water users or to ground water or surface water résources in the Palouse Basin Area.”
1d.

Appeﬂants argue that, in fact, withdrawals under the coneolidation vvﬂl have adverse
iJ:niJacts that are different and greater than withdrawals under existing rights.. They offer

declarations that assert increased pumping of WSU wells will affect the Comelius well, and raise

factoal questions about the results of pump tests by WSU of test wells. They assert that they can

show a detrlmental effect on the Cornehus well from the consolidation of the WSU wiells, and
presumed mcreased pumping of these wells. Declarations of Keller, Cornelius. Appellants have
presented evidence in this summary judgment proceeding that Well No. 8 is apﬁroxlimately 2.8
mlles from Mr. Cornelius® well, and Well No. 7 is approxmlately 2.9 miles from his Well
6‘0rne//us Decl. They have also submitted evidence of a strong correlatmn suggestmg that the
Cornelius well and the WSU and Ecology test wells are hydraulically connected. Ka/ler Pscl.,
Attachment 2. To some extent, Appellants’ impairment arguments are based more generally on
the declining state of the Grand Rhonde aquifer, and the potenhal for future exercise of WSU’ '
water rights. They do not assert an immediate effect on the Cornehus well, but suggest it wﬂl
occur over some unknown period of time. | .

Changes in points of withdrawals must be analyzed under the same sté.ndards as an
original application for a new right, Which includes an analysis of whether the change will impair
existing rights. RCW 90.44.100, RCW 90.03.290. Appellants correctly note the Board has held
that an approyal cannot be granted where there is incomplete information to determine whether
the existing rights of others would be impaired. Andrews v. Ecology, PCHB No. '9.7-20 (1997).
However, the Boafd also concluded in Andrews, that “impairment does not arise where the‘effect

of the changed right upon other rights is the same as the original right.” /d. at COL V.,
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In this case, while thé change/consolidation of the subject rights does not authorize éﬁy
greater quant1ty of withdrawals than is currently available under ex1st1ng vahd rights (with the
excepﬁon of Claim 098524 addressed in Legal Issue No 7), we are not persuaded that is the end
of the necessary impairment inquiry. Even accept_mg the conclus1on urged by Respondents from
Kile v. Ecology & James (that “a‘change in the poiht of divcrsioﬁ which would affect other rights
ﬁo differently than if the diversion were made in the certificated amount at the original point of -
diversion is not imi;airment”),zz we must answer the predicate quéstion of whether the change, in
fact, will affect existing rights to the same degree or in the same manner as no coﬁsolidation of
the rights. |

We conclude that Appéllants have put material facts into dispute on the question of
impairment, sufficient to defeat summary judg’ﬁlent. Even assuming the"wells all tap the same
body of groundwa’;er (as all parties égree and we haye concluded m Tssue No. 10), and even
assuming WSU could withdraw the full alﬁou'nt of its rights from each righ‘t’é existihg' authorized
point of withdrawal, the physical Shifting of the withdrawals from one location to another has the
potential to affect existing right holders. It is premature to make a conclusion on this qﬁestion at
summaﬁr judgment. ‘Our decision on whether Ecology has propetly concluded there is no
impairment of existing rights must be informed by the parties putting forward evidence that

Ecology either needed more information to make the impairment decision, or that the actual

effect of pumping the integrated WSU wells will impair existing rights. The burden is on the

Appellants in this regard.23

2 Kile v. Feology & Jamgs, PCHB 96-131, COL VI (1997).

By the evidence at hearing supports Appellants’ allegation that the pr oposed change will, beyond speculation, have
a detrimental effect upon a lawful existing well, or a substantial cumulative increase in pumpmg lifi, then a remand
to Ecology would be appropriate for its determination of the reasonable or feasible pumping lift that it will protect in

 existing lawful wells. This would then become the new starting point for determining whéther or not the change

impairs existing rights, Palr v. Fcology & Lefin Ranches, Ineg., PCHB No. 77-189, COL III (1978) (“If however,

. | neither threshold condition is found to exist, there can be no impairment. The burden of proofis on the appellant
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That being .said, we speciﬁcally reject Appellanits® theory that impairment results simply
because consolidation of ‘thé rights may allow WSU to pﬁmp more of its authorized rights from a
declining source aquifer. th;m is presently possible from its existing wells, Having defeated
summaryb judgment on the impairment issue, Appellants now have the burden at hearing to .
demonstrate that Ecology’s “no nnpalrment” conclusmn Was in error. To meet this burden, they
must demonstrate that existing water right holders such as Mr. Cornehus will be impaired as a

result of changing the /ocation of the total authorized amount of withdrawals, from the locations

authorized in the existing rights to the newly authorizéd points of withdrawal. This is not the

same inquiry as that suggested by the Appellants, either as to whether the change will allow
WSU to exercise a greater amount of its authorized quantities from a declining source than it is
currently able to, or whether an increase in the aggregate amount of WSU withdrawals will

generally contribute to lowering the level of the Grande Ronde Aquifer.

Legal Issue No. 13 Aquifer Depletion
This issue asks the Board to decide whether consolldafuon of WSU’s rights will

unlawfully deplete the source aquer (the Grande Ronde). Respondent WSU moves for
Su:mmary judgment on this issue, cbntending that because consolidation of its water rights does
not authorize withdrawal of any additional quantities of water, the change affects the source

a‘quifer'no differently than the lawful exercise of WSU’s existing rights. Appellants aséert the

who has failed to show either of the threshold conditions, ther eby failing to prove that issuance of the present permit
will impair an existing water right. The permit must therefore issue.”) At this pomt in the proceeding, we conclude
Appellants have brought forward sufficient information to put the impairment issue in dispute but have failed to
establish, beyond specula’aon, the threshold conditions that would have required Ecology to determme the
leasonable or feamble pumping llﬁ prior to issuing the change approvals.

PGHB 06-099 o B 4
ORDER ON SUMMARY JUDGMENT



10
11

12

13

14
15
16

17

18

19

20

21

cOnéolidation will result in an increase in the total quantity of water withdrawn from the Grande .

Ronde, exceeding the amount WSU exercises under its curreht configuration of rights/wells.
Withdrawals in the Grande Ronde Aquifer are currently exceeding the recharge rate.

Second Osbom Decl., Affachment 710. This aggfegate increase in pumping,‘,AppeHa‘nts further

argue, will accelerate depletion of the aquifer contrary to the safe sustaining yield requirements

{of RCW 90.44.130.

RCW 90.44.130 providés, in relevant part:

As between appropriators of public ground water, the prior appropriator
shall as against subsequent appropriators from the same ground water body be
entitled to the preferred use of such ground water to the extent of his
appropriation and beneficial use, and shall enjoy the right to have any
withdrawals by a subsequent appropriator of ground water limited to an amount
that with maintain and provide a safe sustaining yield in the amount of the prior
appropriation. The department shall have jurisdiction over the withdrawals of -
ground water and shall administer the ground water rights under the principle just
set forth, and it shall have the jurisdiction to limit withdrawals by appropriators of
ground water so as to enforce the maintenance of a safe sustaining yield from the
ground water body. RCW 90.44.130.

| Appellants contend this requirement imposes a continuing duty on Ecology to administer
groundwater rights to maintain a self sustaining yield, inc}uding during evaluation of change
applications. Such an evaluation, Appellants suggest, would rei:luife Ecolo gy to deny the WSU
change applications “to address the problems of overdraft and water mining in aquifers where
withdrawals exceed recharge, as is occurring in the Grande Ronde Aquifei'.” Appellants’ .'
Response al 49-50. |
- Ecology interprets this statute to reflect one aspect of the determination it makes as to the

availability of water when a water right pemiit is first issued by the agency. The principle of
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“safe sustaining yield” in this statute protects vested groundwater rights against later -
abpropriationé, to prohibit “mining” of groudeater ersou;wr‘ccezs.24 |

Ecology interprets the requirement to maintain a “safe sustaining yield” as applying dnly
to the evaluation of new water rights and not to changes in existing wéter rights. RCW
90.44.130 refers to prior appropriators being preferred over subsequent appropriators, and that
Ecology has jurisdiction and shall administer groundwater rights‘ under this principle. The Board
agrees with Ecology’s interpretation of this statute and ﬁndé that the “safe sustaining yield”
requirement does not appiy to a change in a water right. Summary Judgment is granted to
Respondent WSU on this issue. . |

Finally, we note that Appellants concede, legally and practically, WSU c_:otild modify or
reconstrﬁct its existing wells or construct replacgment wells to enable greater withdrawals from
the aquifer and full utilization of its existing water rights. Appellants * Response at 7. |
Appellants’ arguments regarding aquifer depletion fundamentally challenge the gxercisg of
WSU’s water rights, not the change or consolldanon of them.,

Unlike the 1mpa1rment arguments advanced by Appellants, which necessarﬂy require
consideration o_f the change in the point of withdrawal relative to the location of other right .
holders, the aquifer depletion argument goes to the heart of the prior appropriation system. Here
there is no allegation that exercise of WSU’s rights via any configuration authorized by the
change wdﬁld affect the aquifer any differ'enﬂy than full exercise of W8U’s rights from its
currently authorized well configuration. Again, Appellants’ aréuments must be rejected on this

issue.

% See generally, An Introduction fo Washington Waier Law, V:12-13 (Jan. 2000). .
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Legal Issue No. 14: Detriment to Public Welfare

This issug addresses whether approval of WSU’s change aﬁplicaﬁdns will harm the
public welfare. Under RCW 90.44.100, ch‘émges in points of withdrawal must be analyzed under
the same standards as an original application, which include the public interest review set out in.
RCW 90.03.290 (mgde apblicable to groundwater'via RCW 90.44.060). Evaluation of the public
interest involves a \:vide range of considerations, and the exercise of discretion by Ecology.
Ecology’s public interest detefminations are accorded due deference and willl‘no't be set aside, ,
unless shown to be manifestly unreasonable or eﬁiercised on untenable groynds or for uﬁtcnable A
reasons. Schuh v. Ecology, 100 Wn.2d 180, 187, _66I7' P.2d 64 (1983). |

Nevertheless, this Board has recoéﬁzed that public interest and impairment
determinations are rela.ted, and inadequate impairment analysis may bring into pla& the public
interest criterion. B/éc/( Star Hén!}'/l v Ebology, PCHB No. 87-19 (1988). In this case, our
conclusion that the impairmeﬁt issue should proceed fo heating necessarily prevents summary
judgment on the issue of the public welfafe. The issue will be addressed at the completion of

hearing.”

Legal Issue No. 15: Impalrment to Surface Water Right.

The parties bave stipulated that the Grande Ronde Aquifer is not hydraulically connected

with any surface water body. We therefore conclude that no impairment of surface water rights -

% This conclusion differs from that contained in the Board’s November 1, 2007 letter apprising the parties of the
Board’s forthcoming opinion. : ' -
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will occur as a result of the consolidation of WSU’s water rights, and Respondents’ motion for.

| summaty judgment on this issue should be granted.

Legal Issue No. 16; Improper Delegation.

Based on stipulated facts, we conollude,that Ecology did not improperly delegate water |
allocations and management authority to the Palouse Basin Aquifer Committee. Respondents’

motion for summary judgment on this issue should be granted.

Legal Issue No. 17: Adequacy of SEPA DNS for Water Right Consolidation,

Issue No. 17 involves three questions related to the State Environmental Policy Act
(SEPA), Ch. 43.21C RCW; first, whether Ecology violated SEPA requirements when processing
and}issuing the water right decisions (17A); second, whether Appeilants are time-barred from
objecting to the environmental analyéis in WSU’s Detemlinatioﬁ of Nonsignificance (DNS)
(17B); and third, whether Ecoloéy’s réliéngce on WSﬁ’s DNS was sufﬁcieﬁt to constitute prima
facie compliance with the précedur,al requirements of SEPA (17C). | |

Appellants argue that Ecology violated the requirements of the SEPA by relying on the )
DNS prepared by WSU. Appellants do not challenge the adequacy of the DNS for WSU’s
decision making purpéses, but assert that Ecdlo gy should have supplemented the DNS, or
prepared a new environmental énalysis, when it considered the water right change applications.
Appellénts assert that the original DNS failed to disclose material, significant, and adverse
impacts of incréased pumping by WSU on the declining water levels in tﬁe Grande Ronde
Aqqifcr. The Appellants’ axgﬁmeﬁts are based on the assumption that But for the well
consolidation, WSU Would not have been able to pump énough water from existihg wells to

serve campus needs, including recreational activities.
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Appellants rely on WAC 197-1 1»600(3j(b), which addresses the circumstances under
which an agency may not rely on existing SEPA documents. The regulation allows an. agency to
assume lead agency status when dissatisfied with a DNS, or to prepare new environmental |
documents when new information (including discovery of misrepresentation. or léék of material
disclbs:ure) indicates a proposal’s p:obable significant adverse environmental impacts.?

Appellants note that while the decision to assume lead agency status is-discretionary, the

decision to prepare a new threshold determination or supplemental EIS is not, if the $tandard of

the SEPA rule is met. Although Appellants admittedlj did ho]t object to the original WSU
prepared DNS, they éssert they are not éfecluded from challenging Ecology’s decision to utilize
that DNS, bésed'on these independent SEPA. procedural requirements. While a substantial
question is presented as to Whether' or not fhe Appellants have waived objection to the DNS by
their admitted failure to comment on it, the Board will address the merits of the argument on this
issue. See, WAC 197-11-545. |

The govemmental agency’s deternnnatmn that an EIS is adequate i is entitled to

substantial weight. . Citizens v. Klickitat County, 122 Wn.2d 619, 860 P.2d 3990 (1993), The

26 WAC 197-11-600(3) provides:

Any agoncy acting on the same pr oposal shall use an envsronmental document unchanged, except
in the following cases:

(a) For DNSs, an agency with, jurisdiction is dlssatisﬁed with the DNS, in which case it may
assume lead agency status (WAC 197-11-340(2)(e) and 197-11-948).

(b) For DNSs and FISs, preparation of a new threshold determination or supplemental EIS is
required if there are: ‘

(iy Substantial changes to a proposal so that the proposal is likely to have significant adverse
environmental impacts (or lack of significant adverse. impacts, if a DS is being withdrawn); or

(ii) New information indicating a proposal's probable significant adverse environmental
impacts. (This includes discovery of misrepresentation or'lack of material disclosure.) A new
threshold determination or SEIS is not required if probable significant adverse environmental
nnpacts are covered by the range of alternatives .and impacts analyzed in the existing
environmental documents.

(c) For EISs, the agency concludes that its written comments on the DEIS warrant add1t1onal
discussion for purposes of its action than that found in the lead agency's FEIS (in which case the
agency may prepare a supplemental EIS at its own expense).
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adequacy of an EIS is tested under the “rule of reason.” /d, 122 Wn.2d at 633; Gﬁeney V.
Mountlake Terrace, 87 Wn. 2d 338, 552 P.2d 184 (1976). Under ‘thls rule, the BIS must present

| decisionmakers with a “reasonably thorough d1soussmn of the significant aspec‘ts of the probable

envmonmental consequences of the agency’s decision.” /d. When rev1ew1ng a claim that'a

supplemental EIS is required, a reviewing court, including the PCHB, applies a clearly erroneous

standard of review, and will reverse the SEPA determination only if left with a _dcﬁnite and firm

conviction that the agéncy has made a mistake, Preserve Our Islands v. Hearings Board, 133
Wn.App. 503, 539, 137 P.3d 31 (2006). Here, we cannot conclude that Ecology’_s depisiori to
rely on the existing DNS is clearly erroneous. |

The Board concludes that SEPA does not require Ecology to analyze the effects of
pumpmg the consohdated water rights on the Grande Ronde Aquifer through a new threshold
determination or supplemental EIS. The change itself does not allow any more water to be

withdrawn on an instantaneous or annual basis than is allowed under the existing scheme of

water rights. Thus, we can find no need for additional environmental analysis. Appellants are

concerned that the consolidation of the water rights to a limited number of more efficient wells
will result i1.1 development of the inchoate portion of the water rights, and reéult, in fact, in.more
water use by WSU with resulting harm t6 the aquifer. Even if thlS were true, it does not
translate into the need for supplemental envuomnental rev1ew, When the existing water rights
authorize withdrawal of the same amount of water ﬁrom the aquer WSU presently has the rlght
to use an amount of Water defined by existing water rights, whether through retrofitting or
'replacement of existing wells, or through the water rights change process. Ineither case, the
source of the water is the same body of public groundwater, and the affect on the aquifer is

unchanged in this regard,
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Moreover, we are unpersuaded that there was any misrepresentation or lack of material

disclosure at the point Ecology accepted the DNS pr.epared\by WSU. Declinihg water levels in

‘ﬁhe_ aquifer have been well-established for many years, and ate the subject of multiple §tlidies and

action by Ecology. See Brackney Dacl., Gregory Decl., Mack Decﬁ, Exh. 1 & 2 Thgre was no
“new information” sufficient to frigggr any requirement to prepare additional environmental
analysis under these facts. Resp‘oﬁdents are also correct tﬁat even if there were “new”
information about the stafus of the Grande Ronde .Aquifer, this water right change does not
authorize any increased pumping or total annual withdrawals beyond the amounts currently
allowed by existing rights. The Board holgls that it was not clearly erroneous for Ecology to
cbncludé that there is not a probable significant adverse environmental impact from thé water
rights changé application. Ecology correctly relied on the DNS prepared by WSU under these
circumstances. |

.
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Based on the foregoing analysis, the Boatd hereby enters the following:
ORDER .

1. Summary Judgmemt is GRANTED IN FAVOR OF RESPONDENTS on Legal Issues No.
1,2,3,4,5,6,8,9,10, 11, 13, 15, 16, and 17.”

2. Respondents’ motion for summary judgment on Legal Issue No. 7 is s GRANTED with-
respect to Water Right Claims 098522 and 098523, and Water Right Certificates 5070-A,
5072-A, and G3-22065C. Both sides’ motions for summary judgment are DENIED with
respect to enlargement of Water Right Penmt (G3-28278P, and this issue is set over for
hearing.

" 3. Respondents’ motion for summary judgment on Issues No. 12 (Impairment of existing
rights) and 14 (Detriment to Public Welfare) is DENIED. The question of whether
approval of the water right changes will impair existing rights or. be detrimental to the
public welfare will proceed to hearing for further development of the record. '

4. Appellants’ and Ecology’s motions for summary judgment on Issue No. 18A are

- GRANTED with respect to any claims amounting to a facial challenge to the
const1tut1ona11ty of the 2003 Municipal Water Law .

DATED this 18™ day of January 2008.

POLLUTION GCONTROL HEARINGS BOARD
‘And:rea McNamara Doyle, Presiding
Kathleen D. Mix, Chair

- See separate Concurrence and Dissent
William H. Lynch

21 Appellants’ motions for symmary Judgment on Legal Issues No. 7, 8D, 9B and 17A-C are DENIED.
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POLLUTION CONTROL HEARINGS BOARD

STATE OF WASHINGTON
SCOTT CORNELIUS, PALOUSE : PCHB No. 06-099
WATER CONSERVATION NETWORK, . '
and SIERRA CLUB PALOUSE GROUP, FINDINGS OF FACT,
' CONCLUSIONS OF LAW AND

Appellants, ORDER
V. .

WASHINGTON DEPARTMENT OF
ECOLOGY and WASHINGTON STATE
UNIVERSITY,

Respondents.

 This matter comes before the Pollution Control Hearings Board (Board) as part of the

above-captioned appeal contesting the approval by the Department of Ecology (Ecology) of

changes to six groundwater rights at WaShington State University (WSU). Appellants

challenged the consolidation of WSU’s groundwater rights on several bases related to Ecology’s -
interpretation of the recently enacted Municipal Water Supply Act, commonly referred to as the
2003 Municipal Water Law (2003 MWL)I- aﬁd its épplica'tion to WSU’s'righté. Most of the |
issues in this matter have been resolved prior to hearing on summary judgment.> The Board
conducted a hearing on the three remaining legal issues in the appeal, related to questions of |
impairment, public welfare, and enlargement.

Attorneys Rachael Paschal Osborn, M. Patrick Williams of 'thel Center for Environmental

Law & Policy, and Harold Magistrale, represented Appellants Scott Cornelius, &£ 4/, at hearing,

! Chapter 5, Laws of 2003 (58™ Leg, 1% Spec Session) [2E2SHB 1338].
? See the Board’s Amended Order on Summary Judgment, issued January 18, 2008.

PCHB 06-099 .
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Alan M., Reichman and Sarah M. Bendersky, Assistant A‘tto-rneys' General, represented
Respondent Ecology. Frank M. Hruban, Assistant Attorney General, and Sarah E. Mack, of
Tupper Mack Brower, PLLC, iepresented Respondent WSU, The first two days of hearing were
held on January 22—23,' 2008 in Pullman, Washington. The final half-day of hearing Was held ﬁn
January 31, 2008, in Lacey, Washington, with some counsel and witnesses participating via
video and teleconference.’ | '

The Boafd was comprised of Andrea McNamara DOyle, Presiding, Kathleeh,D. Mix,
Chair, and William H. Lynch, Member. Court reporting services were iorovided by William
Bridges of Bridgeé & Associates, and Kim Otis of Olympia Court Reporters.

SUMMARY OF DECISION

After consideration of the competipg legal theories and review of thé expert
hydrogeologic testimony in this matter, we conclude Appellants have failed to meet their burden
of proof to establish that Ecology erfed when it determined the subject water rights changes will
not iﬁpaﬁ other existing water rights. We conclude a preponderance of the evidence
demonstrates that consolidation. of WSU’s existing water rights will not impair Mr. Cornelius’
well or other existing water right holders. In the absence of impairment, we also therefore
conclude that the public welfaré will not be harmed by Ecology’s approval of these water right
cﬂanges. Finally, we c;)nclude Ecology’s approval of the application for change of Permit No.

(3-28278P did not unlawfully “enlarge” the water right represented by that permit. We reach

? Participating via videoconference from Pullman were Ms. Osborn, Mr. Cornelius, and Dr. Keller (W1tneés) for the
Appellants, and Mr. Hruban for Respondents. Parnclpatmg via telephone was Mr. Magistrale for Appellants and
Mr. Gregory (witness) for Respondents.

PGHB 06-099 - B
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this conclusion based on our finding that the quantities authorized by Permit No. G’a; -28278P
wete not detived from or baséd on the instantaneous and annual quantities associated with Claim
No. 098524 (Well No. 3), the claim that Ecblo gy had tentatively Adetelmined to be invalid, -

In reaching these conclusions, the Board is mindful that all parties concede the Grande
Ronde aquifer (GRA) is experiencing a long-term and troubling trend of declining water levels

that, if not adequately addressed, will eventually threaten all water users in the basin. The

testimony and evidence were undisputed in this respect, and also revealed a flavor of the on-

going scientific, regulatory, public poiicy, and personal efforts that are underway to address this
complicated problem. That being said, the Board has previously made clear the legal issues in
this hearing were not about the declining aquifer or how Ecology should manage gro_undwéter in
the Pullman area. Nox was it about whether WSU should be allowed to withdraw more water
than it presently does from the aquifer, or about the uses to which WSU cﬁooses to apply the
water it is currently authorized to withdraw. Instead, this case was focused on the much
narrower question of whether WSU is legally entitled to consolidate its existing water rights in
order to be able to pump its cufrently authorized quantities from a differentl configuration of

wells within its integrated campus water system.

'PROGEDURAL BACKGROUND

Although previously detailed in the Board’s summary judgment ruling, we briefly review

the procedural history of the water right change applications at issue in this appeal.

PCHB 06-099 ' 3
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In October 2004, WSU applied to Ecology to change/consolidate all of the existing

" groundwater rights currently used to serve the Pullman campus. WSU proposed to integrate the

water rights associated with the existihg campus well system, by adding seven (7) of its existing
wells ag authorized points of withdrawal for each of the existing groundWater rights in the area,
and changing the place of use for each right to be consistent with the approved water service
area. In other words, WSU wished to be ablé to withd:raw watelr undex eacfl of its groundwater
rights from any or all of the existing wells that serve the campus. The required notice of
application was published and three letters of protest or concern were recéived, including ones
on behalf of Appellants Scott Cornelius and Palouse Water Conservation Network.

The university conducted a State Environmental Policy Act (SEPA) analysié and issued a
ﬁmiil Determination of Noﬁ-SigniﬁCance (DNS) on June 7, 2004. The uﬁiversit’y determined the
proposal would not have a significant adverse impact on the environment. In reviewing the

change applications, Ecology relied on the DNS issued by WSU and did not conduct a new

threshold determination or perform supplemental SEPA analysis.

As part of its review of the éhange applications, Ecology apblied a number of provisions
from the 2003 MWL. Most notébly, Ecology determined that WSU is a “municipal water
supplier” under the terms of the new law, and that fhe rights it holds for the Pullman campus
qualify as rights for “municipal sﬁpply purposes” as that term is now defined. In September
2006, Ecology issued Reports of Examination (ROEs) for each of the change applications at

issue in this appeal, approving, in large part, WSU’s change/consolidation requests. Ecology

PCHB 06-099 | | 4
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denied integration of Claim»No. 098524 (associated with Well No. 3) upon Ecology’s tentative
determination that this claim is invalid. | |

- Appellants timely appealed Ecology’s decisions to this Board. .The parties’ joint
Statement of Agreed Legal Issues 6riginaﬂy identified forty (40) issues, comprising eighteen
(18) geheral tbpicsg presented by Ecology’s interpret_ation of the 2003 MWL and its applicaﬁon
to WSU’s rights. As previously noted, the Board resolvéd all but three of the. legél issues
through the parties’ cross motions for summary judgment.* The iséues remaining for hearing at

the Board level included whether Ecology’s decision approving the change of WSU’s water

| rights will impair existing rights (Legal Issue No. 12), harm the public welfare (Legal Issue No.

13), or enlarge Water Right Permit No. G3-28278P to the extent it may include quantities from
an invalid claim (Legal Issue No. 7).

The Board hereby incorporates by reference those facts concerning the WSU water
rights and campué water system contained in the Board’s Amended Order on Summary

Judgmént and makes the following additional:

FINDINGS OF FAGT
-m

| WSU Campus Waler System

The WSU Pullman campus water system is comprised of an integrated network of source

wells (each historically associated with its own individual water right), storage reservoits, and

* See Amended Order on Summary Judgment, issued January 18, 2008, rejecting several of Appellants’ challenges
to the changes and declining to address those based on constitutional claims. The Order reserved the latter for the
parties to litigate in a court with jurisdiction to hear claims related to the constitutionality of the 2003 MWL.

PCHB 06-099 5
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distribution pipelines. The system is divided into two zones, the “low pressure” zone which

includes Wells No. 1, 2 (decommissioned), 3, 4, and 7, and the “high pressure” zone which

includes Wells No. 5,6, and-8. The system was developed to fit the needs of the topography of
the campus and integrated without specific authorization from Ecology or its predecessor
agencies. As ﬁresently operated, all the water for the system is withdraWn priﬁlarily from one
well in each zone, Wells No. 7 and 8. Te estimony of l/_l/e//s,5 Exh. R-1.
o
. The system includes a small area 'of ovetlap, and a number of emergency crossover
connection points, between the two zones. Testimony of Wells, Exh. R-59, Exh. R-63A. From an
operational standpoint, it is most desirable to supply approximately two-thirds of the campus |
water needs from the low zone and approximately one-third from the high zone, although the
present ratio is closer fo 60:40 or 50:50, No single well on campus can pump more than 2,500
gallons per minute (gpm). Testimon y of We/l;.
[3]
In tﬁe low pressure zone, Wells No. 1, 3, and 4, are clustered closely togethef and
completed to similar depths. All three of their well house buildings are located within
approximately'x() feet of one another. They are drilled to depths of 247, 223, and 275 feet,

reSpécﬁvely, and the pumps for each are located at nearly the same elevations. Collectively,

% Gary Wells is a licensed civil engineer with a master’s degree in sanitary engineering, Presently he is the manager
of facilities and operations for WSU, where he has been employed for nearly 23 years. In that capacity, Mr. Wells is
responsible for managing the preparation and construction of campus public works projects and rights of way and
providing technical assistance and support to other engineers and construction workers related to the campus water,
sewer and steam systems. Testimony of Wells.
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their pumping capacity is just over 3,000 gpm, although Wells No. 1 and 3 aa;:e inactive, leaving
Well No. 4 with a current pump capacity of 1,500 gpm. Tﬁe ptimary active well in the low zone
is Well No. 7, which is also located in the same general area 6f the campus, to the southeast. It is
drilled to a depth of 1,814 feet, with a pump location approximately 150 feet lower than Well
No. 4, and has a current pump capacity of 2,500 gpm. 7éstimony of WQ//S, Exh. R-58, Exh. R-60,
Ext. R-63A. |
[41
In the high zone, Wells No. 5 and 6 are located in the north central and north eastern
portions of the campué. Well No. 5 .is completed to a depth of 394 feet and has a purﬁp capacity
of 450 gpm, although the pump has been removed and it presently inactive (other than for use as
a fnonitoring point); Well No. 6 is 702 feet deép, with its pump located at an elevation nearly.-.
100 feet above ;che elevation of the pump for Well No. 7. Testimony of Wells, Exh. R-68, Exf. R-
60, Exh. R-63A. o
[5]
WSU’s newest well, Well No. 8, is looatéd in the ovérlap area between the lovs} and high
zones. It is drilled to a depth of 812 feet, with a pump located at an elevation approximately 100
feet deeper than Well No. 7. It has a current pump capacity of 2,500 gpm. Tt esﬁmohy of Wells,
Exh. R-58, Exfi. R-60, Exh. R-63A. Well No. 8 was drilled in 2003, first pﬁmped in 2006, and

started producing at 2,500 gpm in 2007. Testimony of Wells.

[6]-

PCHB 06-099 , ' 7
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The campus water system relies on a number of storage reservoirs to maintain sufficient

water on-demand to meet the needs of the campus. The reservoirs are attached to the distribution

éystem rather than directly to any of thg individual wells. Water pﬁmped from the wells travels
first into the distribution system, then into one of several reservoirs where it cominglés with
water drawn from othef wells, and finally back' into the distribuﬁon system as needed. Testimony
of Wells, Ext. B-59, Exh. R-63A
17
Over the past two decades, a major focus of WSU’s water system planning has been on
developing greater capacity and redundancy in its system. In furtherance of tﬁese goals, the
university has sought ways to ensure it will be able to meet peak demands for the entire campus,
including emergency fire suppression, from one source in each of its two zones. Testimony of
Wells, Exh. A-49; Exh. R-1. Tt has employed several strategies in this rcgérd, including obtéining
a new water right in 1987 for a new higher capacity well, Well No.‘ 7; development ofa seco.nd'
ﬁew high capacity well, "Well No. 8; and coﬂsolidatibn of WSU’s existing water rights to allow
the urﬁversity to pump all of its authorized quantities from any one or more of its e)détmg wells.
Testimony of Wells, Exh. A-26, Exh. R-90, Ext. -1
| 8]
Prior to the development of Well No. 8, only Well No. 7 was physically capable of
supporting the entire campus. In connection with Well No, 7, WSU had applied for and received

anew water right in 1987 to withdraw 2,500 gpm water from this new well. Testimony of Wells,

PGHB 06-099 ' . 8
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Exh. R-41, Exh. A-25. As part of its investigation into the 1987 application, Ecology noted at the

time:

WSU proposes to develop a new well, Well No. 7, as a supplemental source of
water for the university campus. Three existing wells, presently on-line, are
considered to have a very limited future, Tt is the expressed intent of WSU to
bring the proposed well on-line as a direct substitute for these wells as they
eventually decrease in productivity, or fail. £xf. A-26. :

Ecology then issued Permit No. G3-28278P (for Well No. 7) with a priority date of 1987 and

included the following proviso:

The quantities granted under this permit are issued less those amounts
appropriated under Ground Water Certificate No. 5070-A and Ground Water -
Claims No. 098522 and No, 098524. The total combined withdrawal under this
permit and Ground Water Certificate No. 5070-A shall not exceed 2500 gallons
per minute, 2260 acre feet per year. £X/. A~25

9]

Well No. 8 was also developed in response to concerns about the need for greater

capacity and redundaney in the system. The largest pump in the high zone has an instantaneous

capacity of 1,500 gpm, and the water right historically associated with that well (Well No. 6) was

limited to an instantaneous quantity of 1,500 gpm. 7 astimony of Wells, Exh, A-20 (Cert. No. G3-

22065C). A design was developed in 1998 for the new well with a capacity of 2,500 gpm to

serve the high zone and provide back-up to the entire system. Well No. 8 was constructed as an

additional point of withdrawal under the right previously associated with Well No. 6 (G3-~

22065C), and a showing of compliance was submitted to and accepted by Ecology in January

2005. The university chose to apply for an additional point of withdrawal, rather than simply

PCHB 06-099
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replacing Well No. 6, so that it could keep both wells. Testimony of Wells, Exh. A-19, R-43 and
45 | |
[10]

In 2007, WSU’s Well No. 7 broke down due to failute of a control trahsformer. Duting .

the three to four weeks it took for Well No. 7 to get back on line, the university relied on Well

No. 8 to provide water to the campus. Well No. 4 was also activated during this time, but it took

a couple of weeks before Well No. 4 was operational. Testimony of Wells.

{11}

WSU Water Right Change Applications & Decisions

During the same time period WSU was preparing the change request to add Well No. 8 as
an additional poinf of withdrawal under Certificate No. G3-22065C, it decided to seek regulatory
approval for the operational flexibility offered by integrating and consolidating its ﬁstoric §va:ter
rights, which it did in October 2004 . Exts, R-45, R-8, R-10, R-13, R-16, R-23, R-30, R-57.

21

Ecology.processed the WSU change applications in the typical manner, by assigning a

permit writer to investigate and prepare findings ahd recommendations in consultation with

technical staff. In this case, Kevin Brown, an Ecology environmental specialist, prépared the

Reports of Examination with technical assistance from senior hydrogeologist, Guy Gregory. Mr. -

S The reference in Exh. 44 to a “replacement well” appeats to be a ministerial etror and not a decision or
determination by Ecology that Well No. 8 is a replacement well rather than an additional point of withdrawal.
Testimony of Brown.
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Brown’s supexrvisor, Keith Stoffel, gave final approval fo the ROE decisions. Téstimony of
Stoifel,
[13]

Kevin Brown is a senior permit writer for the eastern régional office Water Resour'ces.
Program, His educational background is in civil eﬁgineering technology, and he has been
employéd by Ecology since 1991 ) Testimony of Brown, Exh. R-82.

4

Keith Stoffel is the Section Manager of the Water Resources Progrém in Ecology’s . -
eastern regional office. He is a geologist by training and ijreviously worked for more than ten
years as a hydrogeologist with Ecology. Currently his 'réspoﬁsibilities include directing the
regional administration of Ecology’s water resources permitting, compliance, well construction,
technical assistance, watershed management, adjudications, and data management. In that
capacity, he had review and approval authority over ﬂle agenéy’s decisions on the water right
change applications at issue in this appeal. Testimony of Sioffgl, Exh. R-83.
| | [15]

_ Guvaregory isa Washington licensed hydrogeologist and Oregon registered geologist.
He has been a senior hydrogeologist with Ecology since 1991, and presently is the Technical
Unit' Superyisor for the Water Resources Program in Ecology’s eastern régional office. In that
capacity, he has served as the agency or unit lead for significant aquifer investigations involving
the Spokane Valley — Rathdru.m Prairie Aquifer, the Odessa Subarea, and the Walla ‘Walla basin.

His experience includes coordinating hydrogeologic investigations and field studies related to

|PCHB 06-099 | | o | 11

FINDINGS, CONCLUSIONS, ORDER



10

11

12
13
14
15
16
17
. 18
19
20

21

measurements of gi‘oundwater levels andéurfapé water flows, and supéfvising regional well
drilling regﬁlatory prdgrarhé. Tesiimbny of Gregory, Exh. R-84. |
‘ | . .

Enlargement

Ecology approved each of WSU’S change applications except for the one associated with
Well No. 3. Ecology denied WSU’s request to integrate the quantities from Claim No. 098524
into its campus water system, and to add additional points of withdrawal to Claim No. 098524.
The denial was based on Ecology’s tentative determination that the original claim was invalid
because the first use of water represented by the claim had occurred in 1946 when Well No. 3
was constructed, which was after adqption of the state_’s Ground Water Code in 1945. Exh. A-5,
Testimony of Sioffel. Aiopellants have asserted that the annual and instantaneous quantities
associated with this invélid claim wete wrongfully credited to WSU as a result of the
consolidation decisioﬁ.

{17]

In 1988, Ecology issued a ROE, recommending approval of WSU’s application for a new
municipal supply watet right to be associated with a propoéed Well No. 7 (Permit No. G3-
28278). Ecology approved this new water right in the amount of 2,500 gallons pex; minute and
2,260 acte feet per year for continuous municipal supply. The ROE includes the follqwing
provisions relevant to quantities: | |

The quantities granted under this permit are issued less those amounts
appropriated under Ground Water Certificate 5070-A, and Ground Water Claims

PCHB 06-099 12
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- 98522, 98524. The total combined withdrawal under this permit and Ground
Water Certificate No. 5070-A shall not exceed 2500 gallons per minute 2260
acre-feet per year.

The amount of water granted is a maximum limit that shall not be exceeded

Exh. A-26.

[18] |

When Ecology acted on WSU’s consolidation request, it allowed WSU the total
quantities previously authorized by Permit No. G3-28278P, and neither included nor subtracted
the 1,000 gpmllof instantaneous quantity (Qi) or the 1,440 afy of annual quantity (Qa) |
represented by Claim No. 098524. Ecology determined that Permit No. G3-28278P, associated
with Well No. 7, was a new water right, with a new priority date, not tied to the validity or
invalidity of otﬁer righfs. This new water right was intended to be a non-additive, alternative
source of up to 2,560 gpm, to be used as ether wells associated with other weter rights failed.
Testimony of Brown, Exhibits A-25, A-26.

| 9]

In reaching this conclusion with respect to Permit No. G3-28278P, Mr. Brown applied
the guidance contained in Ecology’s Policy No. 1040, “Use of Terms that Clarify Relationships
between Water Rights.” Testimony of Brown, Exh. R-85, He also examined the oﬁginal intent
behind Well No. 7 and the associated water right (G3—28278), by examining all the related water
rights documents mentioned in the 1988 ROE and the amounts authorized by each one. Mr.
Brown concluded that the intent behind these nghts was to allow a total maximum pumping of
2 500 gpm/2,260 afy from the combination of four wells, so long as the total combined pumping

amount never exceeded 2,500 gpm/2,260 afy from any combination of the wells. He concluded

PCHB 06-099 | | 13
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fhat Permit No. G3-28278P was “non-additive” in the seﬁse tﬁat it did not increase the water . |
available thrdugh existing rights, and “alternatc” in the sense that it could be used either instead
of, or simultaneously with, other water rights, up to the 2,500 gpm/2,260 afy 1ﬁaximum.
Testimony of Brown, Exh. R-85, Accordingly, Ecology concluded it should not subtract the
quantities represented by the invalid Claim No. 098524 from the 2,500 gpm or 2,260 afy
authorized in Permit No. (33-28278P.” Based on that conclusion, Ecology approved the

consolidation action because the permit represented a new right for a non-additive, alternative

| source of water to replace water from older sources as needed, and a change or transfer of that

right was not legally dependent on those prior rights fpr its authorized quantities. Testimohy of
Stoffel, Testimony.of Brown.
[20]

Impairment

Ecology’s analysis of the change applications included a qualitative assessment of
whether integration of WSU’s water rights would impaﬁ existing water right bolders. Ecology
considered a number of factofs in its qualitative assessment, including that: (1) despite the
historically declining water levels in the aquifer, existing domestic water right holders in the area
had not previously experienced any interruptions or difficulties withdrawing water from their

wells; (2) no new additional instantaneous or annual quantities of water were authorized by the

7 As part of its analysis of the water rights apputtenant to the WSU campus, Ecology recognized that these claimed
quantities from Claim No. 098524 were tentatively determined to be invalid. Ecology then attempted to graphically
depict this tentative determination by listing the Qi and Qa for Claim No. 098524 in parenthesis in the water rights
summary table included in the ROE for Permit No. G3-28278P. Exh. A-24 (p. 3), Tesz’/mony of Stoffel, Testimony of
Brown. - :
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change appliéations beyond those WSU already had rights to withdraw; (S)che distallce'beWeen
the otiginally authorized point of withdrawal for each existing right and the additional points of
withdrawal being sought Wa:s relétively small compared to the distance between the WSﬁ
campus wells and the domestic wells in the neatby areag and (4) a review of Ecélogy’s database
revealed the majority of the neighboring domestic wells penetrated faiﬂy deep into the aquifer,
as they were completed to a depth in the range of 250 feet, with a few between 300-400 feet
deep, and one at approximately 450 feet. Testimony of Gregory. |
o
. Prior to approving WSU’s change applications, Ecélogy did not make a “reasonable or
feasible pump lift” determination for the Cornelius well, or any other iwell. Based on its analysis
of the change applications, Ecology concluded there was no reason to expect fhat integr@tion of
WSU’s water rights would interfere with any nearby wells to a level where any- other water right
holders ﬁﬁght-h;—ive trouble withdrawing water from their wells. Based on that conclusion, as
well as the general qualitative assessment, Ecology ‘determined the change applications would
not impair existing rights and theré was ho reason to undertake a reasonable or feasible purp life
determiﬁation. -Tesz‘imony of Stoffel, Testimony of Gregory. | | |
[22]
Since the approval of WSU’s change applications in 2006, and the resulting consolidation
of pumpmg from Wells No. 7 and 8, Ecology has received no complaints of well 1nterference

and hasno data indicating water levels in surroundmg observation or test wells have declined

more rapidly than before the consolidation. Testimony of Stoffel.
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[23]

Réasonggle or Feasible Pump Lift

Although referenced in state law, the term “reasonable or feasiblé pﬁmp 1ift” is not
defined in the Ground Water Code, and neither is the process for when or how a reasonable and
feasible pump lift should be determined. The term is generally used to describe the depth a water
right holder can reasonably and feasibly be expected to pump water from in order to get
groundwate.r to the surface. Tastimony of Sioffel.

- P4
The concept of a reasonable or feasible'pump lift is typically applied fo a specific well or

to a sub-area within a basin, rather than to an entire aquifer or basin, because It is usually

'| dependent on site-specific vatiables such as the thickness of an aquifer at a particular location

.relative to well construction. It may be possible to make a pumpiﬁg lift determination on an
aquifer-wide basis if the conditioﬁs are known to be sufﬁciently-uniform throughout the area.
Testimony of Stoffel.

[25]. _

Ecology normally works through the process of making reasonable or feasible pump lift

determinations on a case-by-case basis, depending on the aquifer system and what is known

about specific wells in the system. - The agency does not undertake a formal pump lift
determination unless it has reason to believe water levels in a particular well are in peril or it has
an indication that a water right holder is having trouble exercising its water right. Testimony of

Stoffel.
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[26]
While aware of the declining watet levels of the GRA, Ecology has not made any

détgrrnjnation of a reasonable or feasible pump lift for the aquifer as a whole or any sub-area in

the Pullman-Moscow region because it has no indication that any water right holders are

presently at risk of not being able to pump water from theig wells. Testimony of Sfoffgl. The /I
Board was provided With no evidence that any water right hoiders in the. area have been unable
to exercise water rights from cxisﬁmg wells as a result of WSU’s pumping regime.

[27]

- Ecology recognizes it may need to do an analysis of what constitutes a reasonable and
feasible pumping lift in the GRA at some point in future. Presently it is working coll;aboratively
through the Palouse Basin Aquifer Committee (PBAC) to address the declining aquifer levels,
The PBAC is considering strategies that may result in new regulatiéns for groundwater
management in the basin, or one or more sub-areas. Such regulations could include reasonable
and feasible pump lifts or could set maximum annual rates of decline. Testimony of Stoffel.

28]
Objections to Ghange Decisions
The Sierra Club Paloﬁse Group is a regional branch of the Northern Rockies Chapter of
the Sierra Club. The Group’s mission is to preserve, protect, and enj oy the natural world,
including water resources such as the Palouse Aqﬁifer. A large majority of the group’s 467
members live in the area above the aquifer and depend on it for drinking water and all aspects of

life. They are troubled about its declining condition and have appealed the consolidation of
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‘WSU’s water rights because they are concerned that re-arranging the water rights will lead to

greater exploitation of the aquifer. Testimony of Coombs.
129]

The Palouse Water Conservation Network (PWCN) is a group of concerned citizens
whose goai is to promote awareness and action to préserve Water resources in the Pullman-
Moscow area. They are generally concerned about water mining of the aquifer and are
particularl& concerned that WSU’s consolidation of its water rights will cause greatér pumping .
of water from the aquifer. Tastimony of French. PWCN submitted a letter to Ecology in

February, 2005, protesting WSU’s application for change of its groﬁndwater rights, and also filed

-a formal Protestant Questionnaire the follovving month., EXA. A-28, R-57. At that time, no

members knew of any specific personal wells that had been affected by WSU’s pumping or |
withdrawals. Testimony of French, Exh. R-51. PWCN was aware that the City of Pullman’s
change applications WereAapproyed by Ecology at the same time WSU’s were appfoqu. PWCN
chose nbt to appeal the city’s consolidation because it has been working cooperatively with the
city as a municipality. Testimony of French.
 po

Scott Cornelius lives outside the city limits of Pullman, approximately three to three and
one half miles south.of the WSU campus. H§ has long had concerns about the condition of the
Grande Ronde aquifer and the rate at which it has béen declining throughout the basin. He |
generally follows the trends in water usage by the Pullman avea’s largest water users, including

the City of Pullman and WSU. He is concerned with both the decline of the aquifer system
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génerzilly, as well as potential impacts to his personal water supply, which comes from a
domestic well drilled to a depth of approximately 250 feet. The water level in Mr. Comelius’
well has dropped an average of approxi_matély 10 inches per year over the fifteen years he has
Ii.\/ed thete. Mz, Cornelius is unsure whether the rate of decline in his well has accelerated since
WSU Well No. 8 came on line in 2006. Téstimony of Cornelius, Exh. A-34.
[31]

Grande Ronde Aquifer Background |

At the request of Appellants, Dr. Kent Keller prepared a re;i_oft on the hydrogeology of |
the Grande Ronde aquifer for the purpose of providing background information 611 the aquifer’s
hydrogeology. Testimony of Keller, Exh. A.~3 1. Dr. Keller is a professor in the School of Earth
and Enviroﬁmental Sciehces at WSU. He has al Ph.D. in Earth Sciences with a specialty in |
hydrogeology and has spent fifteen years .researching the Palouse Basin and the Grande Ronde |
aquifér at the University of Idaho‘ and WSU, Testiomony of Keller, Exh. A-30. Dr. Keller has
also directed the research of numerous graduate students related to the hydrology and
gcochemiétry of the Palouse Basin. - }Ie has authéred, and co-authored with Dr. James Osiensky
and others, a number of articles and reports qoncerning‘ the Palouse Basin Aquifer System,
including publications on the hydrostratigraphy of the basin, and groundv;rater recharge and |
residence times in the Pullman-Moscow Basfn. Exh. A-30.

[32] -
The Grande Ronde aquifer is a subregion of the Columbia River Basalts and associated

sediments. It is comprised of that portion of the Grande Ronde basalt in the Palouse Basin
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containing groundwater that can be exploitéd by pumping in the ";Pullman—Moscow region. Exf.
Asl. | |
[33]

The Grande Ronde é,quifer lies within the Grande Ronde Forﬁation, which is comptised
of millions of years of episodic flood-basalt flows and interstrﬁtiﬁed rubble and sediments, piled
onto an irregular topography which now lies beneath the present-day Pullman-Moscow ‘region.
Far from being a sit;lple, uniform “layer-cake,” the numerous strata are irregular and
interconnected, resulting in a complex system with substantial grbundwater transmissivity
(hc;rizontal movement of water) and irregular but relatively small vertical hydraulic conduc‘i:iyi‘ty.
Exh. A-31. |

[34]

The GRA contains water‘fhat is distinct from waters in overlying basalts and sediments,
based on isotope-geochemical characterization. It also exhibits distinet water levels and watér— |
level time trends relative to surrounding areas and overlying basalis and sediments. Using
isotope-geochemical age-dating, the mean residence time of water in the system is estimated at
approximately 20,000 yeéxs. Testimony of Keller, Exh. A-81.

[35]
' The extent and availability of groundwater resources in the GRA are poorly known, due
in part to lack of precise information about the aquifer’s rate of recharge. It is thereforé
impossible to predict with any degree of certainty how long the wafer in the GRA will last. This

is also due in part to the fact that when drawdowns get large enough, important aquifer properties
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(such as the relative thickness of the aquifer) change, causing the magnitude and direction of

water movement to change. Sub-basins begin to isolate themselves and interconnections

. | between various parts of the system decrease. Testimony of Keller.

[36]
Despite this uncertainty, known reductions in pore pressure currently indicate that the
amount of grouﬁdwéter stored is declining relative to amount of groundwatér pumpéd. . 'Although
the precise recharge rate in the Paloﬁse Basin and GRA is not known, it is very low. Generous

estimates of the natural flow rate into the GRA are substantially smaller than pumpage rates for

| Pullman-Moscow area (approximately one-tenth to one-quarter). The GRA is a declining

aquifer Because the pumpage from the GRA exceeds the amount of recharge into the GRA.
Testimony of Keller, Exh. A-31.
[37]

The present, aggregate withdrawal rate from the GRA-is apprdximately 2.7 — 2.8 billion
géllons per year. lTe.‘;I‘/'many of Keller. Tnoreases in aggregate pumpage from the GRA in the
Pullmén-Moscow region will necessarily cause water-level declines within the aquifer, because |
increased ,ﬂ_ows to wells can only occur under increased hydraulic gradients, Which are generated
by lowering water levels in pumping wells, Testimony of Keller, Exh. A-31.

[38]

Wélls completed in the GRA show hydrographs that trend downward. Water levels have

typically declined, on average, more than 100 feet over the period of record. Research has

shown that wells distributed across the entire Pullman-Moscow basin all behave similarly; that
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is, they are all declining at approximately the same rate, when measured over the course of
weeks, months, or yeats. A donsistent ﬁndiﬂg of the research into the Grande Ronde shows that
the laquifer system is well interconnected laferally at the basin scale. Tastimony of Keller.
139]
‘ It»is'Dr. Keller’s opinion that water level trends in the aquifer are affected primarily by

aggregate pumping, and that changes in the position or point of withdrawals from the aquifer

‘| would have only minor effects on the water levels of any given well in the system. Téstimony of

Keller.
| [40]
Due to wide variations in the hydraulic properties that are distributed laterally throughout
basalt aquifer systems such as the GRA, drawdowns at différent radial distances cannot be

relidbly predicted through 3-10 day pumping tests. It is possible for a well farther from the point

1 of withdrawal to show levels of decline before a different well closer to the point of withdrawal |

exhibits impacts from pumping. Testimony of Keller.
| | f41]
/nierfereﬁce//mpairmeni
At the request of Appellants, Kevin Brackney reviewed data and information related to
the Wafer rights at issue in this appeél in order to formulate an opinion about how consolidation
of WSU’s water rights might impact the GRA. Kevin Bfackney is a professional geologist and
certified groundwater proféssional', with a ﬁaster’s degree in hydrology from the Uni\}ersity of

Tdaho. Mr. Brackney is currently employed as a hydrogeologist and water planner for the Nez
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Perce Tribe and préviously worked for ten years as a research support scieﬁtist at the University
bf Idaho’s Environmental Biotechnology Instimté. Mr. Brackney’s knowledge of the Grande
Ronde aquifer is based on his education and work e?{perience. He has been working in the
Palouse Aquifer Basin sihce 1992, Tesi/‘mohy of Brackney, Fxh. A-29, |

[42]

Although Mr. Brackney did not specifically analyze or attempt to calculate the possible
impact of WSU’s pre-consolidation or post—consolidation Withdrawals on the Cornelius or other
neighboring wells, he is of the opinion that pumping more water from WSU’S newer, deeper
Wells will cause a gfeater_ impact on nearby wells than pumping from WSU’s older and shalléwer
Wells. His opinion is based on his understanding of changes in the aquifer’s hydrdulic properties
with respect to Vertigal conductivity and transmissivity between layers of the basalt flows, and
his understanding of the depths of the existing vs}ells at issue. Testimony of Brackney.

[43] |

The most porous portion of each basalt layer is the flow top, which consists of rubble and |
ranges from 6ne-t§vo feet up to 15-20 feet thick in this aquifer system. Due to the many 1éyers of
basalt flows that collectively comprise the GRA systém, M. Brackney opines that well
construction can play a significant role in the effects experienced by neighbo;ring wells. He
reasons that because Well No. 7 fully penetrates the aquifer to a depth of 2,225 feet, it draws
water from the entire thickness of the 'aquifer, and pumping more water from it will have a .

greater impact than WSU’s previous withdrawals from shallower wells that tap only a portion of
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the aquifer thickness.® In Mr. Brackney’s opinion, steep slopes associated 'rvith the drawdowns
from the WSU well suggest that a shallower well like Mr. Cornelius’~ will respond much later to
the withdrawals. Testimony of Brac‘/mé v, Exfi. A-39.

[44]

A‘t the requrest of WSU, Dr. James Osiensky analyzed potential interference drawdown at
the Cornelius well that iﬁay result from WSU’s pumping its full authorized quantities of
groundwater Dr. Osiensky is a professor of hydrogeology in the Geolo g10a1 Sciences
Department at the University of Idaho, where some of his areas of specialization include
hydrogeology 81te characterlzatlon, hydrogeologle property testing, hydrogeophysical
apphcatlons in hydrogeology, and groundwater hydraulics.. Smce 1981 he has held various
appointments as an associate professor of hydrogeology and geology, and as a research associate
and research scientist, all with the University of Idaho and WSU. Exh. R-67.

[45]
Dr. Osiensky has. published numerous refereed and peer-reviewed articles and research

papers on a range of hydrogeologic fopics, and has conducted and supervised many

¥ Mr. Brackney testified that the general rule of thumb is for a well to be considered fully penetrating if it penetrates
60 percent of the aquifer.

*The Presiding Officer allowed the testimony of Dr. Osiensky over the objection of Appellants 1egard1ng his
predictions of the relative interference drawdown tesulting from different pre and post-consolidation pumping
scenatios of WSU’s wells. Appellants’ motion to gtrike the testimony was denied after considering the arguments of
counsel. The Board found that while it appeared the substance of Dr. Osiensky’s testimony had not been seasonably
supplemented to the Appellants in a timely fashion as required by CR 26E, the subject matter about which he
testified had previously been known and available to Appellants through discovery of another of Respondents’
expert witnesses, Dr, Banton. Given the highly relevant nature of the testimony, the Board determined the
preferable remedy was to allow Appellants additional time to prepare cross examination and expert rebuttal .
testimony. ' Appellants’ expert, Dr. Keller, provided his rebuttal testnnony to the Board one week later, on January
31, 2008.
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investigations into various aspects- of the Palouse Basin and Grande Ronde aquifer. Dr., Osiensky.
has also worked aé a consultant on vatious hydro geologic and _groundwater issues for the U.S.
Nuclear Regulatory Commission and other entities in Idaho ox}er the past two and one-half
decades. £xh. R-67.
[46]
Since 1999, Dr. Osiensky and Dr. Keller have collaborated on at least four occasions as
co-principal investigators of the hydroétratigraphic conditions in the Palouse Basin for the

Palouse Basin Aquifer Committee (PBAC). They have also collaborq,téd under contract with

PBAC on investigations of groundwater age dating in the Palouse Basin. ‘£X/1. R-67.

[47]

Dr. Osiensky’s analysis was intended to quantify the interference drawdown that can be
expected to occur both with and without coﬁsolid,ation of WSU’s existing groundwater rights,
and to compate the relative effécts of various consolidation scenarios with pre-consolidation
conditions. Interference drawdown occurs when the pumping of one causes the groundwater
level to decline in another well. The amount of interference drawdown varies depending on a.
number of factors, including the distance between the wells, .aquifer properties, pumping rates,
and dufation of pumping. Testimony of Osiensky.

[48]

WSU’s campus well system is about three to three and one-half miles north of the well on

Mr. Coﬁn’e]ius’ property. £xh. R-64A. More specifically, the cluster of WSU Wells No. 1,2, 3, -

and 4 are approximately 15,887 feet from the Cornelius Well, and WSU Wells No. 6 and 7 are
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approximately 15,937 and 15,335 feet éway, respectively. WSU Well No. 5 is the farthest from
the Cornelius Well at approximately 17,923 feet; and WSU Well No. 8 is the c'losest,‘ at
approximétely‘ 14,800 feet. Testimony of Osiensky, Exh. R-63A4, Exh. R-644.
[49] | |

Dr. ‘Osiensky calculated the projected drawdown effects of various well configurations
and pumping scenarios using the Cooper-Jacobs approximation method, which is a modified and
simplified form of a more compliéated fheoretical approach known as the Theis Equation. The
Theis Equation estimates drawdown using inputs, based oﬁ data or assumptions, of static water
levels, pumping rates, time, storativity and transmissivity of the aquifer, and the distance
between the wells in question. The Cooper-Jacobs method allows investigators to evaluate the
hnpécts of multiple wells by using the principle of super-position and, like the Theis Equation,
uses data or assumptions about several variables such as pumping rates, aquifer transmissivity
and storativity, and time. Testimony of Osiensky.

- 1s0)

Dr. Osiensky’s calculations indicate that if WSU were to pump its entire authorized
quantities continuously for ten years, the maximum drawdown that would be experienced at the
Cornelius well is no more than 1.9 feet by the end of the decade, vﬁth the greatest portion of that
béing-experienced in the first year. Additionally, Dr. Osiensky’s calculations indicate that the
relative difference in the drawdowns that would be caused By vvithdravving water from different
configurations of pumping wells is approximately one-half inch after 10 years. The scenarios he

used compared the relative differences between pumping under the pre-consolidation well
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configuration with a variety of post-consolidation scenarios, including pumping WSU’s entire
authorized quantities from any single well or from only Wells No. 7 and 8.- Téstimony of
Osiensky.
[51]

| 'The Cooper-Jacobs method has notable limitations, fn that it uses a number'of
assumptions about aquifer properties, some of which are known not to be true in the Grande
Ronde aquifer system. These include the assumptipns that the area influenced by the test has a
uniform thickness, and that all wells fully penetrate the aquifer. Testimony of 05/"9/78/0/,
| Testimony of Keller. To compensate for these known lirﬁitations, Dr. Osiensky used
conservative estimates for each of the different assumption/[s in order to produce the greatest
potential impact. Other, more complicated, methods are available for calculating interference

drawdown, but all are based on the Theis Equation and use more complicated methods with more

variables and assumptions. In Dr. Osiensky’s opinion, no beter tool is available for evaluating

| the anticipated drawdown effects of different pumping scenarios for the WSU Pullman campus

well sysfem. Testimony of 0siensky.
| - [52]

In Dr. Keller’s opinion, the calculations employing the Cooper-Jacobs method are not
reliéble in this situation. Dr: Keller notes that Dr. Osiensky assumed the GRA is infinite in size,
when in fact, boundafies for the GRA exist. Withouf the inclusion of boundary assumptions, the
resulting calculations will show much smaller drawdown impacts. Additiohally,'Dr. Osiensky’s

caleulations do not realistically depict what is actually occurring. Data regarding the observed |
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rate static level drawdown is approximately one foot per year, whereas Dr. Osiensky’s

calculations show drops in the static water level that are one-twentieth or less than what is

normally observed. " Tastimony of K aller.

[53]
Dr. Keller supports the use of both theoretical (Cooper Jacobs method) and observation
approaches (use of data from observation wells) as available methods to analyze potential
impacts to tl}e GRA from a change in the pumping regime. However, Dr. Keller believes it

makes more sense to place a priority on known and existing data from observation wells,

| Available observation data shows that drawdowns in the GRA are not related to the radial

distance between the point of withdrawal and the observation location, nor to the relative depths
of the wells, but instead are driven much more by the aggregate rate of pumping from the aquifer
gystem. Given thed;:omplexity of the GRA éystem, additional pump tests involving the’WSU
wells could not add much to what is already known about the potential drawdowns effécts of
consolidating WSU’s water rights. This is because typical pump te,Sts, lasting from' a few hours
to as long as two weeks, ﬁll not reliably predict affects that might occur over the longef term.
T estimon v of Keller.
| (541

Although the Cooper-Jacobs method is not a perfect theoretical tool because it is unlikely
to give accurate quantitative resulté, Dr. Keller agrees that the method is a reasonable tool to
evaluate the re/afive changes thét can be expected from different pumping scenarios and well

configurations. This is because even if the underlying assumptions are changed to reflect
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different vie_wé of various aquifer parameters, which Would result in different quantitative
drawdown results, the Cooper-Jacobs method still reliably calculates the rélative changes
between various pumping scenarios. Testimony of Keller: |
| 1551 |
| Based on the weight of experf testimony (Keller, Osiensky), the Board finds that it is the
aggregate pumping of the aquifel; that most directly' affects water levels in the aquifer. A change -
in the point of withdrawal within this particular l;asalt system will have only minor effects on the

water table. The Board also finds that the method used by Dr. Osiensky was sufficient to show

that the relative changes to the aquifer would be slight if the WSU wells were consolidated.

Furtherfnore, the Board finds that the use of this method is appropriate because additional pump
tests im}olving the WSU wells could not add much additional information on drawdown impacts.
[56]

Tﬂe Board also finds, consistent with the weight of expert opinion, that consolidation of
WSU’s existing vvatér rights Vﬁll have no appreciable effect on the Cornelius well, or other
surroundilng wells, and will not change the manner in which Cornelius is able to withdraw water
from his well. .

[57]
Any Conclusion of Law deemed to be a Finding of Fact is hereby adopted as such.
/
1
/i
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CONCLUSIONS OF LAW
[1]

Enlargement
’ Appellants contend Ecology improperly used the quantities from an invalid claiﬁ (Claim
No. 098524) as a basis to award additional quantities at an alternative location. To allow ‘the.
transfer of any quantity that is based on an invalid claim, Appellahts é,fgue, would improperly
validate illegal water use and unlawfully enlarge the subsequent right. They seek a reduction in
the instantaneous quantity authorized by Permit No.‘ G3 -28278P (historically associated with
Well No. 7) because they believe the instantaneous quantity contéined in that petmit is based, in
part, on the 500 gpm instantaneous quantity represented by Claim No. 098524.

| 2]

The statutory prohibit(ion on enlargement provides: .. -where an additional well or wells
is constructed,‘ the original wéll or wells may continue to be used, But the éombiﬁed total
withdrawal from the original and additional well or wells shall not enlarge the right conveyed by
the original permif or certificate...” RCW 90.44.100(2). '

[3]

We conclude that the inva_lmity of Claim No. 098524 did not require Ecology to subtract
the quantities associated vyiﬂithat claim from the quantities authotized under Permit No. G3-
28278P. We denied summary judgment on this issue because it involves mixed questions of law

and fact; specifically what, in fact, was intended by the “supplemental”'nature of the permit, and

| what is the legal effect of such characterization. The parties disputed the factual relationship

between the quantities in the two related water rights, and disagree on the legal effect of

Ecology’s determination that Claim No. 098524 is not a valid water right.
[4]
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‘We conclude ‘thé;t the language in Permit No. G3-28278P was intended to indicate that
Well No. 7 was non-additive to other rights, meaning that the permit did not increase the water
available to WSU, and would provide an alternate source of water for WSU. This intent was
reflected in the pernﬁt condition limiting the maximum instaﬁtaneous quantity (Qi) of
withdrawal to 2,500 gpm, “/gss those amounts appropriated under Ground Watsr Certificaté No.
5070-A and Ground Water Claims No. 098522 and 098524.” - See, Exh. A-25. Irnportanﬂy, this
intercmmeétion or interrelétionship between the rights is not the same as ﬁnding the 2,500 gpm
Qi authotized by Permit No. G3-28278P was somehow ca/culated from, or legally dependent on,
WSU’s other pre-existing water rights or claims. Instead, Ecology determined the amounts of Qi
and Qa authorized in Permit No. G3-28378P were based on WSU’s water system capacity, |
limitations, and lohg-raﬁge operational plans. This determination, although in some ways related
to the quantities of WSU’s existing water rights, was not derived or calculated from the specific
quantities contained in the invalid glaim and the other WSU water rights.

51

Additionally, we recognize that Permit G3-28278P is a separate water right, with its own
priority date. By seeking a new water right through the Permit, rather than redrilling existing’
wells, WSU was aware that this water right would be perfected at é much later time than the
priority date established for its other *Water rights. It was important to WSU that it have a reliable
soutce of water to ﬁleet the needs of the entire campus. The Permit is limited only to the extent
that the maximum quantity of the permit is dependent on how much water is being withdrawn
i)ursuant to the water rights mentioned in the permit itself (Claims No. 098522, 098524, and
Certificate No. 5070-A). Based on the analysis above, we conclude Ecology’s.approval of the
change application for Permit No. G3-28278P did not unlawfully enlarge the right repreéented by

. | that permit.
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[6]
Impairment
The Ground Watér Code allows the approval of a change application only on the
condition that “other rights shall not be impaired.” RCW 90.44.100(2). The impairment analysis |
involved in a change application is the same as an original application for a new right. /d.,, RCW
90.03.290(3). 10 Iy the abéencg of a statutory definition of “impairment,” Ecology has
esté.blished, by rule, a two-part test for determining impairment in the groundwa‘ter. context. The

impairment test is set forth at WAC 173-150-060 as follows:

For the purposes of this chapter, a ground water right which pertains to qualifying
withdrawal facilities, shall be deemed to be impaired whenever:

(1) There is an /nterruption or an interference in the availability of water
to said facilities, or a contamination of such water, caused by the
withdrawal of ground water by a junior water right holder or holders;
and

(2) Significant modification Is required to be made to said facilities in

order to allow the senior ground water right to be exercised. WAC 173-
150-060 (empha31s added).!!

| [7] |

| This two-part rule reflects the Ground Water Code’s correlative objectives of protecting |
prior rights and at the same time promoting full utilization of the public resource. Like the code
it implements, the rule seéks to harmonize the priority system established by RCW 90'44’130
and the. “reasonable or feasible pump lift” _concépt of RCW 90.44.070 which quaﬁﬁes that

2 RCW 90.03.290(3) directs Ecology to issue the permit “if it shall find ... the proposed application will not impair
existing rights or be detrimental to the public welfare...”
1 Although the test is stated in terms of analyzing the impact of new, junior rights on senior nghts, Ecology applies

the same standard to its evaluation of change applications in which all existing rights (both junior and senior) must
be protected, See WAC 173-150-120. ‘
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systemfz Thus, “impairment” will not be found to require denial of a new or amended water
right application unless any identified interference or interruption cannot be remedied by |
withdrawing from a deeper level that is within the “reasonablé or feasible pump 1ift” standard.

See Graves v. Ecolagy and City of Okanogan, PCHB Nos. 88-140, 141 & 144, at COL III-IV

' (1989) (citing Shinn v. Ecology, PCHB Nos. 75-613 (1975)).

81 |

“This Board previously explained in its Amended Order on Sﬁtmnary Judgment in this

case, that whore a proposed change will, beyond speoulation, have a detrimental effect upon a
lawful oxistin'g well or a substantial cumulative increase in puﬁ;ping lift, then a remand to

Ecology would be appropriate for determination of the reasonable or feasible pumping lift that it

‘will protect in existing lawful wells. Amended Order on Summary Judgment, {d anuory 18,

2008), at fn 23 (citing Pair v. Ecology & Lehn /?anohes, PCHB 77-189 (1978)). Whete the
evidence d(')es not establish a realistic probability of interference or interruption in the
availability of water that is attributable to the requested change application, however, Ecology is
not required to-undertake a reasonable or feasible pump lift determination. /d.
[9]
* Whete interference or interruption may be expected to occur as a result of approving an
application for a new or amended water right, a further evaluation is then reqﬁired of what sort of

modifications to the existing facilities may remedy the expected interference or interruption.

WAC 173-150-060(2). Heer Brothers v. Ecology & Schell, PCHB Nos. 894 & 894A (1976), at 8.

12 RCW 90.44.070 provides, in part: “No permit shall be granted for the development or withdrawal of public
ground waters beyond the capacity of the underground bed or formation in the given basin, district, or locahty to
yield such water within a reasonable or feasible pumping lift in case of pumping developments...”
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.'[10]- |

The first prong of the impairmeht test fequires some analysis of the probability and extent

of any potential intetference or interruption, as well as consideration of causation. In an ideal

world, Ecology and the interested parties would have a full and complete picture of whether,

A how, and to what extent the proposed right would impact the exercise of ex1st1ng rights, But.i in

the context of a comphcated or poorly undetstood aquifer system such as the GRA, where there-
continues to be imperfect information about how bthe system works despite considerable
scientific investigations, a qualitative analysis may suffice. In such situations, relevant factors
include the amount of water involved in the proposed change, the relative distances among the
original and proposed changes in points of withdrawal and the facilities of the existing right
holders, and the available information about aquifer properties._ |

[11]

We conclude the Appellants did not meet their burden to establish impairment or any
realistic probability of intgrférence or interruptidn based on changing the location of WSU’s
pumping. At the time Eéolo gy issuéd the ROEs in this case, it had as much information as
reasonably could be expected under the circumétances to consider the impairment issue and
teach a correct “no impairment” conclusion. Our de novo review of the additional information
and expert analysis developed for the hearing qoriﬁrms that approval of the change applications
will not cause impairmenf of exiting water rights. In the absence of impairment, we also
therefore conclude that the public welfare will not be harmed by Ecology’s approval of these
water right changes.

| [12]
| Appellants’ case focused primarily the declining trend of the aquifer and how WSU’s

withdrawal of more of its authorized quantity of water will contribute to, or further accelerate,
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that decline to the detriment of all water users in the area. However, Appellants failed to show
that changing the lﬁoiﬁts of withdrawal for WSU’s existing water rights or re-configuring the

withdrawals amonyg its existing wells would have any appreciably different impact on M.

| Cornelius or other water right holders than if WSU continued to exercise its rights as it has in the

past. In a case involving whether a change in the place of use of a surface watgr right would
adversely impact existing rights, this Board has previously recognized that, to the extent e_xisﬁng
valid rights were at issue, the fact water was dver-ﬁppropriated in the Methow River system was
not in and of itself relevant to the impairment question, Anight, et al. v. Ecology and R.D. Merrill
Co., PCHB Nos. 94-61, 94-77, & 94-80, (Final Findings of Fact, Conclusions of Law-and Order)

(1995), at 13. The Board stated: “[t]he issue is whether the specific transfer and, in this case,

consolidation of rights, will have an increased impact on the river.” /g

Neither of Appellants’ expert witnesses in this case performed their own analysis of the
changes in spatial distribution of the WSU wells rglative to Mr. Cornelius’ Wéll. Appellant’s
expert, Dr. Brackney, who opined that wéll construction had an. effect on drawdowns, was
effectively contradicted by Appellant’s second expert, Dr. Keller, who opined that well depths do
not appreciably affect aggregate drawdoWn rates, and that d:rawdovvn rates in the GRA do not
differ horizontally versus vertically. The experts of both sides agreed that the Cooper-Jéco'bs
approximation method used by Dr. Osiensky is a reasonable tool to evaluate the relative changes
between punﬁping configurations. We conclude this method was apprppriately applied in the
Grande Ronde aquifer under these circumstances, and when combined with observation data,

identifies no material differences between WSU’s pre-consolidation and post-consolidation

| pumping authorized by the water right changes. Accordingly, we conclude that the Appéllants

failed to meet their burden of demonstrating impairment such that RCW 90.44.100(2) would

preclude appro'val of the change applications.
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[13]
The second prong of the impairment test involves analysis of what modifications to
existing facilities, such as deepening a .well or otherwise increasing its purhping ability, might be
necessaty to remedy any expected interference or ihterruption. Appellants urge the Board to

conclude that Ecology erred by not establishihg a “‘reasonable ot feasible pump 1ift” in this case.

| They contend determination of a reasonable or feasible pump lift is necessary to protect Mr.

Cornelius and other existing water right holders from the declining water levels in the Grande

Ronde aquifer. What they féilg:d to do, however, is establish that consolidation of WSU’s water

| rights will cause any interference or interruption in the availability of water in the domestic well

of Mr. Cornelius or other existing water right holders. In the absence of any realistic probability
of interference, or a causal connection with the change in 10catibn of WSU’s Withdi'awals, we
conclude Ecology is not required to establish a reasonable or feasible pump lift.

- [14]

Appellants urge the Board to direct Ecology to establish a reasonable or feasible pumping
lift in the GRA,, even in the absence of finding impairment. They point to a previous Board |
decision to argue Ecology has a statutory duty to set a reasonable and feasible pumping lift in
order to protect existing water right holders even if a change/transfer is found lawful. Gravesv.

Ecology and City of Okanogan, PCHB Nos. 88-140, 141 & 144 (1989). Tn Graves, the Board

| conditioned the approval of a water right transfer by requiring the permittee to submit evidence

sufficient for Ecology to determine reasonable or feasible pumping lifts for existing domestic

and irrigation rights. It did so even thdugh it concluded the transfer did not impair existing water .
rights. /d, at COL V. Cf siglﬁﬁcancé to the Board in that case was that, although the Board

could not conclude the transfer would impair existing water rights, it found the transfer of the

City’s Water rights had, in fact, caused other nearby wells to go dry (by drawing water levels
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down in the range of 2-4 feet), and that modest measures to deepen the existing wells had, in
fact, restored existing appropriators’ access to water. /d., at FOF VIII. The significant
interference caused by approval of the City’s 'water'rights justified the further investigation into
establishing “with ﬁecessafy clarity the line between the ri_ghts of senior‘and junior appropriators
in the locality in question.” /d., at COL VI. We find Graves distinguishable because the present
case offers no similar evidence of interference. | | l

| 115]

Finally, we note that Ecology is wotking Withjn its existing authorities to manage
groundwater resources in the area. Many others, including Appellants and WSU, are |
participating in those efforts. In the e\}enf water levels continue to decline as a result of
aggregate withdrawals from the GRA, to the point of interfering with appropriators’ exercise of
théir water rights, both Ecology and existing water right holders have a variety of tools available
to‘ them, including procedures for filing and responding to notifications of claims of impairment
such as those provided in WAC 173-150-070 and 080. |

| [16] |
Any Finding of Fact deemed to be a Conclusion of Law is hereby adopted as such.
"

I
1
4
/"
"

PCHB 06-099 - 3

|FINDINGS, CONCLUSIONS, ORDER



10

11

12
13
14
| 15
16
17
18
19
20

21

Based on the foregoing analysis, the Board hereby enters the following:

ORDER

Ecology’s decisions approving changes to six grouildwétel; rights held by WSU to serve

its Pullman campus are each AFFIRMED. "

"DATED this 17th day of April, 2008. . |
 POLLUTION CON.TROL HEARINGS EOARD ;
ANDREA MCNAMARA DOYLE, Pregidmg
KATHLEEN D. MIX, Chair

_see separate concurrence and dissent
WILLIAM H. LYNCH, Member

" The change decisions are those related to the following six water rights: Permit No. G3-28278P, Claims No.
098522 and 098523, and Certificates No. 5070-A, 5072-A, and G3-22065C.
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