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A. IDENTITY OF RESPONDING PARTIES 

Joseph T. McEnroe is the defendant below in King County Cause 

No. 07-1-08716-4. This is Respondent McEnroe's brief. 

Michele K. Anderson is the defendant below in King County 

Cause No. 07-1-08717-2. 

B. RELIEF SOUGHT 

Respondent McEnroe ask this Court to deny the State's Motion for 

Discretionary Review because the criteria for acceptance of review set 

forth in RAP 2.3(b) are not met. 

C. INTRODUCTORY CAVEAT 

As set forth in his "Objection To Accelerated Briefing Scheduled" 

filed this date, Mr. McEnroe has not had a reasonable time to review, 

digest, and draft his Answer. Therefore, initially, the trial court's Order 

must, to a great extent, fend for itself with less assistance from 

Respondents' counsel than it deserves. 

Fortunately, the Order is well reasoned and carefully drawn. It is 

intentionally narrow in scope and applies only to the unusual factual 

circumstances the court has seen develop in this case. 1 The Order refers to 

and is best understood in the context of previous motions and rulings in 

the case which Mr. McEnroe will submit as an appendix to this brief (to 

1 Of course, the order has effect in this case and in the trial court only unless and until this 
Court would rule on the merits. 
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the extent possible in the time frame). 

The previous briefing and transcripts of hearings contain additional 

reasons for denying review (because the trial court's order could be 

affirmed on grounds presented to the trial court in earlier hearings). RAP 

2.5(a)(3) "A party may present a ground for affirming a trial court 

decision which was not presented to the trial court if the record has been 

sufficiently developed to fairly consider the ground." If permission is 

granted, Mr. McEnroe will present additional reasons to deny review in a 

supplemental answer. 

D. STATEMENT OF THE CASE 

The trial judge has been presiding over the prosecution of Joseph 

McEnroe and Michele Anderson for five years. The trial court has a 

thorough knowledge of the issues raised by all parties. 

Most importantly, as referenced in the "Order Striking the Notice 

oflntent to Seek the Death Penalty," the trial court ruled in the State's 

favor in Mr. McEnroe's earlier motion to dismiss the death notice for 

failure to comply with RCW 10.95.040, decided in 2010. (Mr. McEnroe's 

previous (2009-2010) motion, and the State's responses and Mr. 

McEnroe's replies, are attached hereto as Appendix A.) However, the 

court at that time was clearly troubled by some of the State's assertions 

and answers to the court's questions. The court's order denying the 
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defendants' "Motion to Dismiss for Failure to Comply with RCW 

1 0.95.040" reveals the Court found it a close question but ruled in favor of 

the State. (That Order, dated June 4, 2010, is part of Appendix E to the 

State's Motion for Discretionary Review, and thus is not re-submitted 

herein by Mr. McEnroe.) It is notable in light ofthe State's current 

motion for discretionary review that argument on McEnroe's earlier 

motion contained extensive discussion on the issue of whether the strength 

of the state's case as to guilt of aggravated murder should be a deciding 

factor in whether the prosecutor should seek the death penalty. A partial 

transcript of that argument, which occurred on March 26, 2010, is all Mr. 

McEnroe could obtain during this extraordinarily short briefing period; 

that partial transcript is attached hereto as Appendix B. In fact, the trial 

court expressly disagreed with the State's position on that issue even as he 

denied the motion to dismiss the notice. 

After McEnroe first filed his "Motion to Strike Notice of Intent to 

Seek the Death Penalty on Ground That it Was Filed in Violation ofRCW 

10.95.040" the elected prosecutor made decisions whether or not to file 

notices of intent to seek the death penalty in four unrelated, but all brutal, 

aggravated murder cases? McEnroe's counsel noticed that the prosecutor 

2The names of the other aggravated murder defendants and dates the prosecutor 
announced he would or would not seek death are: Isaiah Kalebu, 11-21-11; Christopher 
Monfort, 9-2-10; Daniel Hicks, 9-16-10, and Louis Chen, 11-21-11. 

Page 3 of 17 



seemed to employ a different procedure in the later cases, a procedure in 

which he focused on and evaluated the strength of the mitigation evidence 

rather than the facts supporting charges of aggravated murder. 3 

In the wake of a particular violent double murder in which the 

Prosecutor did not seek the death penalty against Louis Chen, a wealthy 

physician, who stabbed his domestic partner over a hundred times, 

breaking and replacing five knives in the process, and then turned on their 

toddler son, carried him to the bathtub, held him down, and stabbed the 

little boy five times in the neck, killing him, McEnroe sought discovery as 

to the process the Prosecutor utilized in Chen's case as well as the other 

aggravated murder cases in comparison to the process used in McEnroe 

and Anderson cases. (That discovery motion, and attendant pleadings are 

orders, are attached hereto as Appendix C.) Although the State strongly 

resisted providing any information at all, the trial court, with express 

protection of any privileged or work product information, required the 

State to advise McEnroe and Anderson of 

any information gathered as a result of any mitigation investigation 
conducted by the State, the name of the investigator(s) involved, 
and the reports of any mental health professionals that were 

3 Prosecuting Attorney Dan Satterberg became interim Prosecuting Attorney in mid 2007 
following the sudden death of long time Prosecuting Attorney, Norm Maleng. McEnroe 
and Anderson, charged in January, 2008, were the first defendants for whom Satterberg 
was responsible for deciding whether or not to file a notice. It might be said that 
mistakes were made with the first decision effecting only these two defendants, but the 
new Prosecutor learned and quickly adopted a standard procedure in compliance with 
RCW 10.95.040. 
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considered by Mr. Satterberg. 

Order to Compel Discovery, entered 3/15/2012 (see Appendix C hereto). 

In response the State admitted it had not utilized a mitigation investigator 

nor consulted with a mental health expert. The Prosecutor considered only 

the "criminal investigation." "State's Objection and Response to Order 

Compelling Discovery," 3/20/2012 (part of Appendix C hereto). 

McEnroe sought more information on the basis of the Prosecutor's 

decision to file a notice against him through a "Motion for A Bill of 

Particulars," "specifying the facts and evidence the State relied on in 

alleging 

... there is reason to believe that there are not sufficient mitigating 
circumstances to merit leniency." ... In particular, Mr. McEnroe 
requests the State be required to identify with particularity what 
facts, separate from the charged murders, support the "element" of 
Mr. McEnroe being a "worst of the worst" individual deserving of 
the death penalty." 

Motion for Bill of Particulars, 5-11-12. (Motion for Bill of Particulars, 

and attendant pleadings are attached hereto as Appendix D.) The State 

responded by insisting it relied on the same facts for both the charges of 

aggravated murder and seeking the death penalty: 

In the present case, it is difficult to conceive of a manner in which 
McEnroe can possibly misunderstand the facts that the elected 
prosecutor, in the exercise ofhis discretion, considered in "support 
ofthe State's 'charge' made in the 'notice of intention to hold 
special sentencing proceeding' that there are not sufficient 
mitigating circumstances to merit leniency. The Information 
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provided to [McEnroe] more than four years ago states as follows: 
"there was more than one victim and the murders were part of a 
common scheme or plan or the result of a single act," and each 
defendant "committed the murder to conceal the commission of a 
crime or to protect or conceal the identity of any person 
committing a crime." "That is precisely what it says ... There is no 
reasonable basis for concluding that [the defendant] was not 
adequately apprised of the basis for filing the notice of special 
sentencing proceeding. 

State's Memorandum in Opposition to Defendant McEnroe's Motion for 

Bill ofParticulars, filed 5-25-2012, p. 10 (part of Appendix D hereto). In 

case it wasn't clear the Prosecutor considered nothing but the proof of 

aggravated murder in deciding to seek death, the State further explained, 

Here McEnroe is not entitled to a bill of particulars because the 
charging document includes all statutory and court created 
elements of the crime, and the defendant has been provided full 
discovery. 

State's Memorandum in Opposition to Defendant McEnroe's Motion for 

Bill of Particulars, filed 5-25-2012, p. 12 (see Appendix D). Furthermore, 

The allegations in the charging documents and the discovery 
produced to date are more than adequate to provide notice of the 
basis by which the elected prosecutor determined that in this case 
there are not sufficient mitigating circumstances to merit leniency. 

State's Memorandum in Opposition to Defendant McEnroe's Motion for 

Bill of Particulars, filed 5-25-2012, p. 14 (see Appendix D). Emphasis 

added.4 

4 The trial court was generous in its order by stating "Counsel [for the State] has 
repeatedly asserted ... that the elected prosecutor considered the mitigation material 
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After receiving the State's adamant confirmation that the 

Prosecutor considered nothing but the aggravated murder charging 

documents in seeking the death penalty against him, Defendant McEnroe 

established through a combination of declarations from defense counsel in 

later aggravated murder cases and a court ordered disclosure by the 

prosecutor that for all four of the death penalty decisions made after 

McEnroe and Anderson, the Prosecutor employed a private mitigation 

investigator to provide evidence pertinent to his determination whether 

there was "reason to believe there are not sufficient mitigating 

circumstances to merit leniency," as prescribed by RCW 1 0.95.040. 

Furthermore, the Prosecutor's public announcements ofhis decisions in 

the later cases focused on the quality of the mitigating circumstances, not 

the terrible facts of the aggravated murders. What became apparent is the 

Prosecutor started making his decisions to seek or not seek death based on 

the quality of a defendant's mitigating circumstances, as required by the 

statute, rather than as a subjective visceral response to the facts of a 

horrible crime, which all aggravated murders are. 

McEnroe then filed another "Motion to Dismiss Notice of 

proffered by the defendants here." Order, p. 4-5. The State has made only passing 
reference to mitigating evidence and has not suggested Mr. McEnroe's mitigation offer 
was insubstantial or deficient in any way. The State's Opposition to a bill of particulars 
candidly expresses the State's dogged determination that its evidence for charging 
aggravated murder is the only evidence it needed to file the notice of intent. 
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Intention to Seek the Death Penalty" which renewed the earlier motion 

and added the denial of equal application of the law. 5 With the further 

developments and bald admissions of the State as to the Prosecutor's 

exclusive focus in McEnroe's case on the State's ability to prove the crime 

without regard to mitigating circumstances, the trial court granted this 

Motion and dismissed the notice of intention to seek the death penalty. 

E. ARGUMENT WHY REVIEW SHOULD BE DENIED 

1. The trial court has not committed error under 
RAP 2.3 (b)(l) or (2) or (3). 

The court's order rests on the unremarkable proposition that a 

prosecuting attorney deciding whether or not to seek the death penalty 

must make a different calculation than he did when deciding to charge 

aggravated murder. Filing a notice of intent is not based on ability to 

prove the crime, it is based on the quality or absence of an individual 

defendant's mitigating circumstances. This is because of Washington's 

unique death penalty statute which requires: 

the prosecuting attorney shall file a written notice of a special 
sentencing proceeding to determine whether or not the death 

5"Motion to Dismiss Notice of Intention to Seek Death Penalty Because it Was Filed in 
Violation of Mr. McEnroe's Right to Equal Protection of Law and Due Process and 
Renewal of Motion to Dismiss Notice Because it Was Filed in Violation ofRCW 
10.95.040" filed 11-26-12. It is this motion that led to the trial court's order of January 
31, 2013, and the State's filing its Motion for Discretionary Review. 
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penalty should be imposed when there is reason to believe that 
there are not sufficient mitigating circumstances to merit leniencl 

The trial court held the prosecutor must consider the individual moral 

culpability ofthe defendant in deciding whether to seek the death penalty. 

The trial court noted that this Court has upheld Washington death penalty 

scheme against equal protection challenges because, in addition to proof 

of aggravated murder, "the prosecutor was required to prove the 

'additional factor' of the absence of mitigating circumstances." State v. 

Campbell, 103 Wn.2d 1 (1984). Order, p. 8. The court also cited State v. 

Dictado, 102 Wn.2d 277 (1984) "the prosecutor's discretion to seek or not 

seek the death penalty depends on an evaluation of mitigating 

circumstances." The court discussed the recent case of State v. Davis, 175 

Wn.2d 287 (2012). In answering the dissent's argument that there was no 

rational basis for distinguishing defendants in Washington who were 

subject to death notices to the many more who were not, the Davis 

majority essentially said that even though the facts of the murders may be 

similar, it is the individualized mitigating circumstances that distinguish 

murderers subject to the death penalty from those who never were. Order, 

6 Research by the parties and the trial court in preparation of the briefs and for argument 
in the 2010 motion revealed no other death penalty statute in any jurisdiction which has a 
provision similar to RCW 1 0.95.040, requiring a prosecutor to have "reason to believe 
that there are not sufficient mitigating circumstances to merit leniency" prior to filing a 
notice. See Appendix A hereto. 
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p. 11-12.7 

The core of the trial court's decision is its understanding that "The 

scope of the infonnation appropriate for the prosecutor's review [in 

determining whether to file a notice] is as broad as that which may be 

considered by the jury" Order, p. 3, quoting the trial court's "Order on 

Defendants' Motion to Strike" 6/4/2010 (see Appendix E of State's 

Motion for Discretionary Review). The trial court held that the strength of 

the State's case regarding guilt is not relevant to the decision to seek death 

because death is never an available sentence without proof beyond a 

reasonable doubt of guilt. No jury will ever consider a death sentence 

unless it has already found the defendant was proven guilty beyond a 

reasonable doubt. If the consideration for seeking the death penalty is the 

strength of the evidence of guilt, every case charged as aggravated murder 

should have a death notice filed because the prosecutor reasonably 

believes he has proof of guilt beyond a reasonable doubt. 

Very cogently, the court pointed out that the strength of evidence 

of guilt has "nothing whatsoever to do with the individual moral 

culpability of the respective defendant ... ," Order, p. 10, which is the 

7 The trial court acknowledged dicta in the Davis case recognizing that "The strength of 
the State's case often influences the decision." But, the trial court noted, the Davis court 
was talking about plea bargains in which a prosecutor does not seek death and the 
defendant pleads guilty to aggravated murder. No one will complain if a prosecutor does 
not file a notice of intent to seek the death penalty. However, that does not mean 
strength of proof of guilt is justification for seeking the death penalty. 
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necessary determination of a sentencing jury. Furthermore, if a prosecutor 

only filed death notices in the cases with the strongest proof of guilt the 

anomalous result would be murderers who suffer early remorse and offer 

detailed confessions, taking responsibility for their actions, perhaps 

offering some closure to victims' families, and assuring the public the 

"real killer" is in custody, as well as sparing investigative resources, 

would be most likely to face death sentences because there is no doubt as 

to their guilt. Murderers who are not troubled by guilty consciences, 

perhaps without consciences, who refuse to confess, who are more 

sophisticated in crime, will not face death merely because they obfuscate 

their guilt. Strength of the prosecutor's case as to guilt may very well 

have an inverse relationship to individual moral culpability. 

The strength of proof that a prosecutor should consider in deciding 

whether to file a notice intent is the strength of evidence he has as to the 

merits of a defendant's mitigating circumstances. To file a notice of 

intention, a prosecutor must have "reason" to believe mitigating 

circumstances are insufficient regardless of the strength of proof of guilt. 

That reason cannot be that the murder was caught bare faced on a security 

camera and there is no doubt as to the killer's identity. If the defendant 

had worn a mask, the strength of the State's case would be reduced but 

his individual moral culpability would certainly be no less. 
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The lack of connection between strength of proof of guilt and 

moral culpability is undoubtedly why the Supreme Court has held there is 

no constitutional right to an instruction that a jury may consider residual 

doubt of guilt as a mitigating factor. Franklin v. Lynaugh, 487 U.S. 164 

(1988). 

2. The trial court's order was not "premature." 

The trial court's order was not "premature." MDR p. 2. This Court 

has said that prosecutors must strictly comply with the provisions ofRCW 

10.95.040 or they may not pursue death sentences regardless of the nature 

ofthe murders. If the notice of intent in this case was filed in violation of 

the statute, it would be a colossal waste of public resources, as well as an 

imposition of great stress on the victims' family members for the six 

months or so trial is expected to consume. There would be no finality to 

the case for years if no death sentence resulted, longer if a death sentence 

were imposed but vacated by this Court on appeal. The Supreme Court 

has found notice of intent invalid before trial in State v. Dearbone, 125 

Wn.2d 173 (1994). In State v. Luvene, 127 Wn.2d 690 (1995) the issue of 

compliance with RCW 10.95.040 was not raised until the direct appeal 

when, long after a full trial and penalty phase and death sentence, the 

Supreme Court detennined the notice had been improperly filed. The 
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death sentence was vacated. Trial courts can and should address the 

propriety of filing of a death notice before trial. 

3. There is no separation of powers problem. 

There is no separation of powers problem. However, undersigned 

counsel has simply run out of time to complete Mr. McEnroe's Answer. 

F. CORRECTION OF FACTS ALLEGED IN PETITIONER'S 
PLEADINGS 

1. 

Defendant McEnroe will not go to trial if the death penalty stays 

off the table. Instead, once dismissal of the death notice is effective, Mr. 

McEnroe will plead guilty as charged, to all six counts he faces, and be 

sentenced to life without release, the presumed sentence for aggravated 

murder. RCW 10.95.030. 

In its Motion for Emergency and Accelerated Review the State 

alleges that the 

trial court has considered numerous motions attacking the death 
penalty and asking the trial court to submit this case to the jury 
without the death penalty as an option. 

Motion for Emergency and Accelerated Review, p. 2, emphasis added . 

.. . the defendants still face trial on six counts of aggravated murder 
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Motion for Discretionary Review, p. 6. 

Although it is irrelevant to acceptance of review under RAP 2.3(b ), 

the State indicates that if the "Order Striking the Notice of Intent to Seek 

the Death Penalty" stands, the defendants would still proceed to a lengthy 

trial on non-capital aggravated murder charges. The State suggests a trial 

filled with opportunities for reversible error and likely to lead to an appeal 

is going to happen anyway so it is a small matter to throw the death 

penalty back into the mix even if the notice of intent was not properly 

filed. 

However, the State is not only aware Mr. McEnroe will not go to 

trial if the death penalty is removed, it has filed a motion in the trial court 

forestall the effective date of the trial court's order to prevent Mr. 

McEnroe from entering a guilty plea and being sentenced to life in prison 

without release. See "State's Motion to Stay tQ.e Effective Date of 

Court's Order Striking Notice oflntent to Seek the Death Penalty," a copy 

of which is attached hereto as Appendix E. 

In fact, the State has known since July 10, 2008, that Mr. McEnroe 

intends to plead guilty as charged if the death penalty is removed as a 

sentencing option. See McEnroe Letter of July 10, 2008, to Prosecutor 

Satterberg, page 1 of which is attached hereto as Appendix F. Mr. 

McEnroe's defense team has made at least a dozen requests to Prosecutor 
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Dan Satterberg to agree to a life without release sentence if Mr. McEnroe 

pleads guilty. As soon as the trial court announced its decision dismissing 

the notice of intent, while counsel were still in the courtroom we 

immediately approached the trial prosecutor and said McEnroe's counsel 

wished to meet with the elected prosecutor the next day to again discuss a 

guilty plea and this was soon followed up by two emails to the Prosecutor. 

Mr. McEnroe's last of many offers to plead guilty to a life without release 

sentence was undoubtedly fresh in prosecution counsels' minds as they 

prepared motions representing to the Court of Appeals that McEnroe had 

"ask[ed] the trial court to submit this case to the jury without the death 

penalty as an option." 

2. 

The trial court has heard argument regarding whether the "strength 

of the state's case" is an appropriate consideration for a prosecutor 

considering whether or not to file a notice of intent. See MDR p. 4 and 6. 

At oral argument on McEnroe's Motion to Dismiss the court asked 

questions to both counsel about the consideration of the strength of the 

State's case on guilt. TR 58 (transcript of 1-17-2013 oral argument on this 

matter was submitted as part of Appendix I to the State's Motion for 

Discretionary Review). There was vigorous back and forth with both 

counsel but primarily the State's counsel covering approximately 18 pages 
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of transcript. TR 73 - 91. 

The trial court stated that it had reviewed the previous motions and 

arguments related to the prosecutors filing the notice of intention. Order, 

p. 2. At oral argument on Mr. McEnroe's previous (2009-10) Motion to 

Dismiss regarding RCW 10.95.040, approximately 30 pages of transcript 

was devoted to the strength of the State's case in relation to notice filing. 

3-26-2010 TR 2-31 (see Appendix B hereto). The "Court's Order on 

Defendants' Motions to Dismiss Notice," dated 6-4-2010, contained a 

significant discussion of the issue. 

In addition the trial court was briefed on and heard argument on 

McEnroe's motions for discovery of the basis for filing or not filing 

notices in other aggravated murder cases and especially was repeatedly 

informed by the State of its rigid stance that the facts of the case and 

aggravating factors alone justify the notice of intent. Furthermore, the 

State has been consistently adamant that the Prosecutor's decision to seek 

the death penalty, and how he makes it, is impervious to review by any 

court. Even if the prosecutor were to make death seeking decisions based 

on race, gender or other suspect class, the State advised the trial court no 

inquiry could be made and the biased filing decisions would likely only be 

discovered if the Prosecutor publicly pronounced his racist practices. 
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G. CONCLUSION 

Defendant McEnroe has run out oftime to brief any further. For 

the foregoing reasons, the Court should DENY review in this case. 

Dated: February 6, 2013. 

Respectfully submitted: 

Katfiryn Lund Ross, WSB 
Leo Hamaji, WSBA_jj.--710 
William Prestia, WsBA 29912 
Attorneys for Respondent Joseph T. McEnroe 
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APPENDIX A 
TO DEFENDANT/RESPONDENT MCENROE'S RESPONSE TO 

STATE'S MOTION FOR DISCRETIONARY REVIEW 

STATE OF WASHINGTON V. JOSEPH T. MCENROE, COURT OF 

APPEALS, DIVISION I, CASE NO. 69831-1-1 
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASIITNGTON 
COUNTY OF KING, 

Plaintiff, 

v. 

JOSEPH T. McENROE, 

) No. 07MC~08716-4 SEA 
) 
) DEFENDANT McENROE'S MOTION 
) TO STRIKE NOTICE OF INTENT TO 
) SEEK THE DEATH PENALTY ON 
) GROUNDS THAT IT WAS FILED IN 
) VIOl,ATION OF RCW 10.95.040 AND 
) MEMORANDUM OF LAW IN 
} SUPPORT THEREOF 

Defendant ) 
~====~----------------

MOTION 

Comes now Joseph T, McEnroe, by and through his undersigned counsel, Kathryn Lund 

Ross, Leo Hamaji, and William Prestia, and moves for an Order dismissing the Notice of 

Intention to Seek the Death Penalty filed herein and precluding the state from seeking the death 

penalty should Mr. McEnroe be convicted as charged. 

The basis for this motion is that the requil'ements ofRCW 10.95.040, regal'ding the 

procedures for filing a Notice oflntent, were not followed and the Notice was filed in violation 

26 DEFENDANT McENROE'S MOTION TO STRIKE 
NOTICE OF lN'fENT TO SEEK THE DEATH 
PENALTY ON GROUNDS THAT IT WAS FILED 
IN VIOLATION OF RCW 10.95.040 AND 
MEMORANDUM OF LAW IN SUPPORT 
THEREOF 

LAWOPI'ICES 01' 

THE DEFENDER ASSOCIATION 
8[0 THIRD AVENUE, SUITE 800 
SllA'r'fLE, WASHINGTON 98104 
TEL: 206-447-3900 Exr. 752 

FAX: 206-447-2349 
E·.MAIL.: presti a@defender.org 
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) 

of the standard set in the statute. Failure to comply with the statutory procedures violated Mr. 

2 McEnroe's rights under the Fifth and Fourteenth Amendments to the United States Constitution, 

3 and Article I, Section 14 of the Washington State Constitution. This Motion is based on the 
4 

above~listed statutory and constitutional prov.isions, and the accompanying Memorandum of 
5 

6 
Law. 

Datedthis~'!yof 8 ekkc ,2009. 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 DEFENDANT McENROE'S MOTION TO STRIKE 
NOTICE OF INTENT TO SEEK THE DEATH 

PENALTY ON GROUNDS THAT IT WAS FILED 
IN VlOLATION OF RCW 10.95.040 AND 
MEMORANDUM OF LAW IN SUPPORT 
THEREOF 
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Respectfully submitted: 

LAW OFPICHS OF 

THE DEFENDER ASSOCIATION 
810 THIRD AVENUE, SUlTE 800 
SllATTLJJ, WASHINGTON 9 8104 
TEL: 206-447-3900 EXT, 752 

FAX; 206·447·2349 
E-MAJL: prestia@defender .org 



2 
MEMORANDUM OF LAW IN SUPPORT OF MOTION 

3 Mr. McEnroe is cun·ently charged with six counts of Aggravated Murder in the Fh·st 

4 Degree. The State has :filed a Notice of Intent to Seek the Death Penalty ("Notice of Special 

s 
Sentencing Proceeding"). A copy of same is attached hereto as "Appendix A." 

6 

7 
Summary of Argument 

8 The notice of special sentencing proceeding should be dismissed because the prosecutor 

9 filed the notice in violation ofRCW 10.95.040. 
10 

11 
The Washington death penalty scheme allows the prosecutor to seek the death penalty only 

12 when the statute is scrupulously complied with. The presumptive sentence for aggravated murder 

13 is life imprisonment without release. There is a presumption of leniency. A prosecuting attorney 

14 
may file notice of intention to seek a death sentence only when there is reason to believe there are 

15 

16 
not sufficient mitigating circumstances to merit leniency. The focus is statutorily required to be on 

17 mitigating factors. The standard to be applied by a prosecutor in determining whether to seek death 

18 is different and more stringent than the sentencing question decided by a penalty phase jmy. Unlike 

19 
a capital sentencing jmy, a prosecuting attomey is not directed to "have in mind the crime" when 

20 

21 
evaluating the sufficiency of mitigating circtunstances. The King County prosecuting attorney filed 

22 a notice of intent to seek the death penalty against Mr. McEnroe despite the fact he was presented 

23 with sufficient mitigating circmnstances to merit leniency. 
24 

25 

26 DEFENDANT McENROE'S MOTION TO STRIKE 
NOTICE OF INTENT TO SEEK THE DEATH 

l<AIVOFPIC~S Or 

THE DEli'ENDEU ASSOCIATION 
810 'fHlRD AVENUE, SUITE 800 
SEATTLE, WASHINGTON 98 I 04 
TEL: 206-447-3900 EXT. 752 

· PENALTY ON GROUNDS THAT IT WAS FILED 
. IN VIOLATION OF RCW 10.95.040 AND 

MEMORANDUM OF LAW IN SUPPORT 
THEREOF 
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3 

4 

5 

6 

7 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

23 

\ 
I· 

The State is seeking the death penalty against Mr. McEnroe without reason to believe there 

is an insufficiency of mitigating evidence; this denies Mr. McEnroe a procedural protection to 

which he is entitled under state law. Denial of a statutorily created liberty interest in state 

sentencing procedm·es is a denial of due process under the Fourteenth Amendment. Due process 

requh'ements are heightened in a capital case. The Washington Constitution may bestow greater 

protection to defendants than the federal constitution. 

1. 

Key Provisions of Washington's Death Penalty Law 

Statutory Provisions 

RCW 10.95.030 Sentences for aggravated first degree murder. 

(1) Except1 as provided in subsection (2) of this section, any person convicted of the 
crime of aggravated first degree mmder shall be sentenced to ~ife imprisomnent without 
possibility of release or parole. 

(2) If, pursuant to a special sentencing proceeding held under RCW 10.95.050, the ttier 
of fact finds that there are not sufficient mitigating circumstances to merit leniency, the 
sentence shall be death. 

RCW 10.95.040 Special sentencing proceeding ~M Notice NH Filing H~ Service: 

(1) If a person is charged with aggravated first degree mmder as defined by RCW 
10.95.020~ the prosecuting attorney shall file written notice of a special sentencing 
proceeding to determine whether 01' not the death penalty should be imposed when there 
is reason to believe that there are not sufficient mitigating circumstances to merit 
leniency. 

24 
1Unless otherwise noted, underlining throughout this memomndum is added by the writer for emphasis. 
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2. 

(3) If a notice of special sentencing proceeding is not filed and served as provided in this 
section, the prosecuting attorney may not request the death penalty. 

RCW 10.95.050 Special sentencing proceeding-- When held ... 

(1) If a defendant is adjudicated guilty of aggravated first degree mmder, whether by 
acceptance of a plea of guilty, by verdict of a jury, or by decision of the trial court sitting 
without a jury, a special sentencing proceeding shall be held if a notice of special 
sentencing proceeding was filed and served as Qrovided by RCW 10.95.040. No sort of 
plea, admission, or agreement may abrogate the requirement that a special sentencing 
proceeding be held. 

RCW 10.95.060 Special sentencing proceeding -- Jury instructions w- Opening 
statements~~ Evidence-- Arguments -- Question for jury. 

(4) Upon conclusion of the evidence and argtm1ent at the special sentencing 
proceeding, the jury shall retire to deliberate upon the following question: ''Having irt 
mind the crime of which the defendant has been found guilty, are you convinced beyond 
a reasonable doubt that there al'e not sufficient mitigating circmnstances to mel'it 
leniency?" 

Cases 

The consequence of failing to serve notice is clear: "If a notice of special sentencing 
proceeding is not filed and served as provided in this section, the prosecuting 
attomey may not request the death penalty." RCW 1 0.95.040(3). Two observations 
are important here. First, a specif1c statute - Chapter 10.95 - not a mle of criminal 
procedure~ requires the prosecuting attorney to serve notice. Given the unique 
qualities of the death penalty, the Legislature !Ias tailored pretrial procedures to 
govern the use of a special sentencing proceeding. Second, filing and service of 
notice is mandatory; no notice, no death penalty. 

State v. Dearbone, 125 Wash.2d 173 (1994). 
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As the United States Supreme Court has repeatedly noted, "the penalty of death is 
qualitatively different from a sentence of imprisonment, however long." Woodson v. 
North Carolina, 428 U.S. 280, 305, 96 S.Ct. 2978,2991,49 L.Ed.2d 944 (1976). 
Because of this difference, we should strive to ensure that the procedures and 
safegua1'ds enacted by the Legislature are properly followed by the State. The 
determination of whether a defendant will live or die must be made in a narticulady 
careful and reliable mmmer and in accord.§11ce with the procedures established by 
the Legislature. 

State v. Luvene, 127 Wash.2d 690, 903 P.2d 960 (1995)(F~otnote 8). 

The State should be aware in light of Dear bone and Luvene that anything less than a 
punctilious approach toward the filing and service of the statutory notice in a death 
penalty case is a risky practice. Especially when the ultimate penalty is involved, 
this Court's duty is to ensure the defendant receives every statutmy protection the 
Legislature has provide<;!. We will not condone sloppy practice in service of the 
notice under RCW 10.95.040, 

State v. Clark, 129 Wash.2d at 816, 920 P.2d 187 (emphasis added). 

[The defendants] assert that if the Legislahtre had intended to allow service by 
means other than personal, hand-to-hand service, it would have indicated as much in 
the statute. Because RCW 10.95.040 does not indicate that the State may effect 
service on the attorney by delivering the notice to the office of the defense counsel, 
they argue, personal service is required. We disagree. We thinl(, rather, that it is 
mo1'e significant that the Legislah1re did not include the word "personally" in RCW 
10.95.040 as it did in RCW 4.28.080. Where the Legislature uses certain statutmy 
language in one instance, and different language in another, there is a difference in 
legislative intent. United Parcel Serv., Inc. v. Department ofRevenue, 102 Wash.2d 
355, 362, 687 P.2d 186 (1984). As we observed in Clark;, if the Legislature had 
intended that a notice of special sentencing proceeding be personally served, it 
would have indicated as much. The fact that it did not suggests that service in 
accordance with CR 5 is sufficient. 

23 State v. Cronin, 130 Wash.2d 392,923 P.2d 694 (1996). 
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Relevant Facts 

On December 28, 2007, King County Prosecutor Dan Satterberg released a statement 

alUlouncing his office was filing aggravated murder charges against Joseph McEnroe and his co-

defendant, Michele Anderson. A copy of same is attached hereto as "Appendix B.'' The charges 

stenuned from the ldllings of six members ofMichele Anderson's family. Satterberg described in 

graphic detail the allegations against the co-defendants. He stated: "Given the magnitude of this 

crime, I pledge to give this case serious consideration for application of our state's ultimate 

punishment." Satte1·berg expressed his office was joining the community in grieving the loss of the 

Anderson family and was sharing the "community's distress over this crime.'' 

On October 16,2008, the Prosecutor released a statement am1ouncing he was filing a notice 

of intention to seek the death penalty against McEmoe and Anderson. A copy of same is attached 

hereto as "Appendix C."2 Satterberg stated: 

The Prosecuting Attomey has the obligation in potential capital murder cases to 
consider all relevant information about the crime and to weigh that against any 
mitigating evidence favoring the charged defendants .... 

Given the magnitude of these alleged crimes, the slaying of three generations of a 
family~ and particularly the slaying of two young children, I find that there al.'e not 
sufficient reasons to keep the death penalty from being considered by the juries that 
will ultimately hear these matters .... 

24 
2 A copy of the filed notice is attached as "Appendix A." 
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TI1e death penalty is tlus state's ultimate punishment and is to be reserved for our 
most serious crimes. I believe this is one of those crimes. The jury acting as the 
conscience of the conununity, should have all relevant information and all legal 
options before it in consideration of this case. 

By letter dated May 22, 2009, counsel for Mr. McEnroe advised Prosecutor Satterberg that 

they were preparing a motion to dismiss the notice of intent to seek the death penalty on the basis 

the notice was :filed in violation ofRCW 10.95.040. A copy ofthe May 22letter is attached hereto 

as "Appendix D." Defense counsel stated: 

We are wondering whether there are other records of your reasons for seeking the 
death penalty against Mr. McEmoe that we should consider in bringing the motion. 
If there are no other records, are there reasons you can share now that are not 
contained in the documents mentioned above [reference to public statements quoted 
above]? For instance, did you have information f1'0m sources other than Mr. 
McEmoe's attorneys that contradicted ... Mr. McEmoe's materials submitted to you 
prior to your decision? 

By letter dated June 1, 2009 (a copy of which is attached hereto as "Appendix E"), Mr. 

Satterberg responded: 

In making my decision I considered the facts and circumstances alleged that form 
the basis for charging your clients and co-defendant Anderson with six counts of 
Aggravated First Degree Murder. I also considered the mitigation materials 
submitted by defense counsel in the above cases. I have previously shared with you 
the only public record reflecting that decision, the press release we issued on 
October 16, 2008. 

By separate motion Mr. McEnroe seeks to submit to the court under seal the mitigating 

information he submitted to the Prosecutor's office prior to l\11". Satterberg's decision to :file a notice 
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to seek the death penalty. The materials amply support the following mitigating factors, set forth 

2 here in summary fashion: 
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1. 
2. 
3. 
4. 
5. 
6. 

Mr. McEnroe poses no danger to others in the future; 
At the time of the offense; Mr. McEnroe was tmder extreme mental disturbance; 
Mr. McEmoe was under duress; 
Mr. McEmoe is extremely remorseful; 
Mr. McEnroe, at age 29, had no prior criminal history, not even minor infractions. 
Despite a difficult, impoverished and chaotic childhood, Mr. McBmoe had a good 
work history and was highly regarded by his co-workers for his work ethic and 
willingness to help others. 

A detailed histmy of Mr. McEnroe's very difficult childhood was also set forth in the 

mitigation materials. Mr. McEmoe's relatives and friends of the family described Mr. McEnroe as 

an introverted and entirely non-violent child and ymmg man who took on domestic responsibilities 

far beyond his years and went to work at a ymmg age to support the family. 

Mr. McEnroe submitted the declarations of a psychologist and a neuropsychologist 

supporting the mitigating factors and emphasizing that Mr. McEmoe is a passive individual who 

could not partak.e in the charged acts of violence absent the most extraordinary psychological forces 

which both doctors detailed in their statements. Both doctors are confident Mr. McEmoe will not 

be a danger to others in the future. The raw data relied upon by the psychologists was offered to the 

Prosecutor for consideration by expetts of the state's choice3 but Mr. Satterberg showed no interest 

in the psychological data. 

3The professional etiquette of psychologists requires that mw testing data be transmitted directly to another mental 
health professional rather than to a lay person. 
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Mr. Satterberg did not dispute or question the accuracy of the information given to him on 

2 behalf of Mr. McEnroe. 

Mr. McEmoe's counsel on multiple occasions requested the Prosecutor to advise the 
4 

defense what category of mitigating evidence would be most important to him in maldng a decision 

6 
whether to seek death. The defense had lin1ited time to prepare a mitigation package and wanted to 

7 concentrate on areas that would be most relevant to the decision. Counsel (Kathryn Lm1d Ross) had 

8 the recent experience of preparing mitigation for Naveed Haq in which the late Prosecutor, Norm 
9 

10 
Maleng, early on made it clear he was interested in the documented history of Mr. Haq's mental 

11 illness. Mr. Satterberg never responded to the question of what kind of mitigating information, if it 

12 existed, would convince him there were sufficient mitigating circumstances to avoid seeldng the 

13 
death penalty. 

14 

15 
It should also be noted that by letter dated January 17, 2008 (a copy of which is attached 

16 hereto as "Appendix F"), Chief Deputy Prosecutor Mark Larson stated the prosecution would be 

17 conducting its own investigation of mitigating factors which was "likely to include an analysis of 

18 
potential mental health issues" by a prosecution retained expert. However, Mr. McEnroe has not 

19 

20 
received any evidence of such an investigation by the prosecution in discovery, despite requests for 

21 disclosure, and M1'. Satterberg did not mention any state retained mental health experts in his letter 

22 specifically addressing what information he considered pdor to filing the notice. (See Appendix E.) 
23 

24 
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Identically worded letters fi·om Mr. Larson were received by counsel for Mr. Haq and by counsel 

for Mr. Schierman4 dul'ing early stages of those cases. 

I. 

1. 

2. 

In filing a notice of intent to seek the death penalty against Joseph McEmoe did the 
prosecuting attorney comply with the standard set forth in RCW 10.94.040 
governing when a notice may be filed? 

May a prosecutor file a notice of intent to seek the death penalty based on his 
perceptions of the factual circumstances of the crime weighed against the mitigating 
evidence known to him? 

Argument 

The Prosecuting Attorney Weighed the Circumstances of the Crime Against the 
Mitigating Circumstances in Determining Wlletber or Not to File a Notice of 
Intention to Seek the Death Penalty Instead of Considering Whether tbe 
Mitigating Factors Independently Merited Leniency. 

In his June 1, 2009, letter to the McEmoe Defense Counsel, Prosecutor Satterberg described 

how he decided to seek the death penalty against Mr. McEmoe and co-defendant Anderson. 

In making my decision I considered the facts and circumstances alleged that form 
the basis for charging your clients and co-defendant Anderson with six counts of 
Aggravated First Degree MlU·der. I also considered the mitigation materials 
submitted by defense counsel in the above cases. 

See Appendix E. 

In his earlier public statement, Satterberg explained: 

23 
4State v. Connot· Schierman, (King County Superior Court Cause No. 06-1-06563-4 SEA), is currently being tried 
and the State is seeking the death penalty. Mr. Schiennan is charged with murdering two young women and two 

24 little boys and then buming down their house. 

25 
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The Prosecuting Attorney has the obligation in potential capital murder cases to 
consider all relevant information about the crime and to weigh that against any 
mitigating evidence favoring the charged defendants. . .. 

Given the magnitude of these alleged crimes, the slaying of three generations of a 
family, and particularly the slaying of two young children, I fmd that there are not 
sufficient reasons to keep the death penalty from being considered by the juries that 
will ultimately hear these matters .... 

The death penalty is this state's ultimate punishment and is to be reserved for our 
most sedous crimes. I believe this is one of those crimes. The jw:y acting as the 
conscience of the community, should have all relevant information and all legal 
options before it in consideration of this case. 

See Appendix C. 

In his earliest statement- given only two days after Mr. McEmoe and Ms Anderson were 

arrested - Mt. Satterberg said, 

Given the magnitude of this crime, I pledge to give this case serious consideration 
for application of our state's ultimate punislm1ent." 

See Appendix B. 

It is very clear the determining factor for the King County Prosecutor in seeldng death 

against Mr. McEnroe was "the magnitude of this crime." Mr. Satterberg expressly stated the 

''magnitude" of the alleged crimes, particularly the slaying of young children, caused him to find 

there are not sufficient reasons to "keep the death penalty from being considered by the jUl'ies." 

22 
. Satterberg also stated he believed he had an "obligation" to "weigh" the circumstances of the cdme 

23 
against the mitigating factors in making the filing decision. 

24 

25 
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Mr. McEmoe submits it is fair to say that the Prosecuting Attorney, from his earliest 

2 comments, was overwhelmingly focused on the circumstances of the crime, especially the ldlling of 

3 the children, which he described in his statements and charging documents. By contrast, there was 

4 
only pro forma mention of consideration of mitigating circumstances he was aware of and that was 

5 

6 
always secondary to the alleged crime facts. 

7 The fact that counsel for Mr. McEnroe asked what kind of mitigating evidence would be 

8 persuasive against filing a death notice and received no answer, combined with the prosecutor's 
9 

10 
emotive public comments on the circumstances of the crime, suggests the Prosecuting Attorney 

11 believed the ch·cumstances of the crime were such there was no ldnd or amount of mitigating 

12 evidence that would dissuade Mr. Satterberg from .seeldng a death sentence against Mt.·. McEnroe, 5 

13 
Again, it appears Mr. Satterberg focused on the Clime in contravention of his statutmy mandate to 

14 

15 
evaluate the sufficiency of·the mitigating evidence, 

16 Mr. Satterberg stated '~The jury acting as the conscience of the community should have all 

17 relevant information and all legal options before it in consideration of this case." See Appendix C. 

18 
As discussed below, the statute does not allow for a jury to consider a death sentence unless the 

19 

20 
prosecutor has followed the mandates ofRCW 10.95.040 in filing a notice of intention. 

21 

22 

23 
5Mr. McEIU'oe here is discussing mitigating evidence other than mental retardation which excludes a defendant .fi.·om 

24 eligibility for the death penalty. RCW 10.95.030. 
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II. 

\ 

The Decision to File a Notice of Intention to Seek the Death Penalty Is Not a 
Matter of Discretion of a Prosecuting Attorney. Mitigating Factors Are 
Determinative ofWhether a Notice May or May Not Be Filed 

When aggravated murder has been charged against a defendant~ RCW 10.95.040 requires a 

prosecutor to file a notice if, and only if, "there is reason to believe that there are not sufficient 

mitigating circumstances to merit leniency" (emphasis added). The only standard the legislature has 

given prosecutors is the sufficiency of mitigating evidence lmown to the prosecutor. In fact, a 

prosecutor must affitmatively have reason to believe there is a lack of mitigating evidence in the 

case before him before he can seek file a death notice. If there is a lack of mitigating evidence the 

statute provides that a prosecutor 1'shall file" a notice. Nothing in the statute suggests the death 

notice decision is in the discretion of individual prosecutors or a matter of subjective reaction by 

individual prosecutors to the circumstances of the murder. Nothing in the statutory standard for 

filing a notice, RCW 10.95.040, directs a prosecutor to consider the circumstances underlying the 

paeticular charges of aggravated mmder and/or to "weigh" those circumstances against the 

mitigating evidence known to the prosecutor. 

Since RCW 10.95.040 does not direct the prosecutor to consider the pruticular 

circumstances of the crime charged in evaluating the mitigating evidence neither the prosecutor nor 

the court should read "circmnstances of the crime" into the statutory standard set for filing of a 

notice of intent. If the legislature intended a prosecutor to weigh mitigating evidence against 

allegations underlying the aggravated murder charge, the legislature would have included that 
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language in the statute. The legislatlll'e did include that very language in another part of the death 

penalty scheme, directing the jury how to consider mitigating evidence: 

Upon conclusion of the evidence and argument at the special sentencing proceeding, 
the jury shall retire to deliberate upon the following question: "Having in mind the 
crime of which the defendant has been found guilty, are you convinced beyond a 
t•easonable doubt that there are not sufficient mitigating circumstances to merit 
leniency711 

RCW 10.95 .060( 4). The absence of language telling the prosecuting attorney to ''have in mind the 

crime" in making the filing decision cannot be ignored. In denying a capital defendant's challenge 

to service of the notice of intent on his attomeis receptionist rather than directly into the hands of 

Ws attomey as required for service under the civilmles, the Washington Supreme Court held: 

It is more significant that the Legislatme did not include the word "personally'1 in 
RCW 10.95.040 as it did in RCW 4.28.080. Where the Legislatme uses certain 
statutory language in one instance, and different language in another, there is a 
difference in legislative intent. 

State v. Cronin, supra. The legislature intended that jUl'ies have in mind the crime when 

determining the sufficiency of mitigating evidence but did not have the same intention for 

prosecutors deciding whether to file a notice of intent. 

A statutory requirement that prosecutors focus on the mitigating evidence known to them 

regarding a defendant in determining whether to file a notice of intent makes sense in the context of 

the Washington death penalty scheme. The Washington statute, as written and interpreted by the 

Washington Supreme Court, strongly disfavors death as the sentence for aggravated murder. In 

addition to requiring conviction of premeditated murder with aggravating factors, the statute 
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articulates that the sentence for aggravated murder shall be life imprisonment without possibility of 

release or parole, except when a special sentencing proceeding is held. RCW 10.95.030. A special 

sentencing proceeding may only be held when the prosecutor has filed a notice pursuant to RCW 

10.95.040, that is, "when there is reason to believe that there are not sufficient mitigating 

circumstances to merit leniency." If the prosecutor does not scrupulously follow the requirements 

of RCW 10.95.040, even in mere service of the notice, "the prosecuting attomey may not request 

the death penalty." The Washington Supreme Court has required strict compliance: 

Given the unique qualities of the death penalty, the Legislature has tailored pretrial 
procedures to govern the use of a special sentencing proceeding. Second, filing and 
service of notice is mandatory; no notice, no death penalty. 

State v. Dear bone, supra. 6 See also, State v. Luvene, supra (recognizing that death penalty cases 

t•equired heightened scrutiny by the courts to "ensure that the procedures and safeguards enacted by 

the Legislature are properly followed by the State"). Assuming a notice to seek the death penalty is 

6Jn Dearbone, it was not disputed that the deputy prosecutor filed the notice on th11e and left a voice message for 
defense counsel that the notice was filed so they had actual notice but were not properly served with the written 
notice within the time required by RCW 10.95.040. Because the defendant had actual notice within the statutory 
time for serving notice and could articulate no prejudice, the trial court found good cause to reopen the service 
period and allowed the state to sel've the defense and denied the defendant's subsequent motion to dismiss the notice, 
Nonetheless, the Supreme Court accepted interlocutory review, reversed the trial court, and barred the state from 
seeking the death penalty. The case also illustrates that the facts ofthe crime are not to be considered in determining 
whether the state complied with RCW l 0.95 .040. The facts underlying the aggravated murder charges against 
Dearbone are not mentioned in the Cotrrt's decision but were egregious. A newspaper account (a copy of which is 
attached hereto as "Appendix 0"), indicate that Dearbone was a drug dealer who told his friend he would "smoke" 
the next person who approached him to buy drugs. A young couple, previously unknown to him, dl'ove up to 
Dearbone. The couple's two yotmg children, ages one and three years old were in the back seat. Deat·bone shot and 
killed both of the adults then attempted to shoot the three year old child but was out of ammunition. He then pulled 
the one year old out of the car and flung him into the street. Deal'bone then got into the drivers seat and drove the car 
away. 
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properly filed and a defendant is convicted of aggravated murder, the prosecution must then prove 

2 beyond a reasonable doubt there are not sufficient mitigating factors to merit leniency. RCW 

3 10.95.060. Despite having the burden of proof, the state may present only the defendant's record of 

4 
criminal convictions in its case in chief at the penalty trial. State v. Bartholomew, 101 Wash.2d 631 

5 

6 
(1984 ). The rules of evidence do not apply to a defendant's mitigation case. Bartholomew, id. The 

7 jury is instructed there is a presumption of leniency, WPIC 31.05, and that mercy alone may be 

8 
sufficient mitigation to reject a death sentence. WPIC 31.07. The jury must be unanimous to return 

9 

10 
a sentence of death. RCW 10.95.060. If the jury is not unanimous, even if one juror is not 

11 convinced, the sentence wlll be life in prison without release. RCW 10.95.080. When a death 

12 sentence is imposed, the Washington Supreme Court must conduct a mandatory review of the 

13 
sentence. RCW 10.95.130. Furthe11nore, the Washington Constitution is more protective of a 

14 

15 
defendanfs due process right to a fair sentencing proceeding than the federal constitution. 

16 Bartholomew, 101 Wash.2d 631 (1984). 

17 Given the statutory presumption m favor of life imprisonment as the sentence for 

18 
aggravated murder and the numerous procedm·al safeguards the statute requires, it is consistent that 

19 

20 
the legislature would also require a prosecuting attorney to act as a gate keeper, and that the 

21 prosecutor be allowed to seek the death penalty only in those cases without cleal'ly valid mitigating 

22 factors. The need for the prosecutor to focus on the individualized mitigating circumstances of 
23 

individual defendants is greatest when the facts of the case are grizzly or inflammatory because in 
24 

25 
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such cases it is most likely a jury will succumb to passion or prejudice and be unable to consider 

2 mitigating evidence. The legislatures omission of language in RCW 10.95.040 telling the 

3 prosecutor to consider the facts of the crime is significant and should be understood to require the 

4 
prosecutor to make his decision based solely on the quality of the mitigating infonnation known to 

6 
him~ not to weigh it against the allegations underlying the aggravated murder charge. It might be 

7 said that at the filing stage the prosecutor is required by the statute to assure that defendants who are 

not themselves the "worst of the worst" do not face the death penalty, even if the crimes they are 
9 

charged with are among the worst. 
10 

11 While the legislature in RCW 10.95.040 did not expressly define "suffi.cienf' in relation to 

12 mitigating evidence, capital jurispmdence is helpful in understanding the term. 

13 
A defendant's lack of likelihood of future dangerousness is widely considered to be a very 

14 

substantial mitigating factor. · Under Washington's previous death penalty statute, the jury was 
15 

16 given that express interrogatory and if the answer was "no," the death penalty could not be 

17 imposed. In pro-death penalty Texas the sentencing jury still must answer that discreet question 

18 
and a negative response results in a life sentence. Texas Code of Criminal Procedure Art. 37.071. 

19 

20 
Jmy research shows that future dangerousness is one of the most determinative factors for capital 

21 jmies in choosing life or death sentences. SCOTI E. SUNDBY, A LIFE AND DEATH DECISION (2005). 

22 Substantial mental impairment at the time of the offense is almost universally recognized as 

23 
a reason not to seek or impose a death sentence. In King County mental illness by itself has 

24 

25 
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commonly been sufficient reason not to seek a death sentence. A recent example is Naveed Haq, 

charged with shooting six women and 1dlling one in the Jewish Federation Building. Then-

Prosecutor Maleng found Mr. Haq's mental illness sufficient reason not to seek a death sentence 

despite the fact there was widespread outrage at the crime and animosity toward the defendant who 

was port.myed an Islamic Jihadist. There is no indication Mr. Maleng "weighed" Mr. Haq's mental 

illness against the death and injUTies to the victims of his crime and found the latter to carry less 

"weight." Instead it appears Maleng followed the statutory standard and focused on the mitigating 

facto1'; Mr. Haq's mental illness reduced his culpability regardless of the severity and particular 

circumstances of his crime.7 Maleng also cited mental disability of the defendant when he declined 

to seek the death penalty against Ronald Matthews who murdered a King County Sheriff deputy. 

See newspaper account of non~death decision in Matthews, a copy of which is attached hereto as 

''Appendix H." 

Sincere remorse is shown by jury researchers to be persuasive mitigating evidence. Scorr 

E. SUNDBY, ALIFEANDDEATHDECISION (2005). 

7Maleng was quoted as saying t•egarding the Jewish Federation shootings, "I view the crime as one of the most 
serious crimes that has ever occurred in this city," but, 

In making hls announcement Wednesday, Maleng said he is required by state law to consider "mitigating 
factors" when deciding whether to seek the death penalty. "Mental disease or defect" is one of those listed 
factors. 

Seattle Times, December 21, 2006, a copy of which article is attached hereto as "Appendix I." 
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This is not to say that a prosecutor can never seek the death penalty when the defendant 

presents some mitigation. For instance, the mere fact that a defendant was young, eighteen or 

nineteen for instance, at the time of the crime, although a mitigating factor, might reasonably be 

considered less than sufficient to deter the filing of a death notice. An absence of cdminal rec01'd 

alone might reasonably fail to be considered substantial, Mitigation claims may not be substantial 

because the defense fails to suppOli them, which was apparently the case when fom1er Prosecutor 

Maleng decided to seek death in the Dearbone case: 

Defense counsel told the deputy prosecutor that defendant had fetal alcohol 
syndrome and probably suffered from organic brain damage. On October 8, 1993, 
defense cmmsel sent a mitigation packa,ge which, according to the deputy 
prosecutor, provided no evidence to support these claims. 

State v. Dearbone, supra. 

However, Mr. McEnroe presented well supported substantial mitigating evidence of the 

kind generally considered "sufficient" to merit leniency.8 Mr. McEnroe showed tln·ough expeti 

opinion supported by lay witness observation that he does not constitute a danger to anyone in the 

future in any setting but especially in a prison setting. He presented detailed psychological 

evidence that at the time of the offense he suffered a serious mental impairment that prevented him 

from extricating himself from doing what was so alien to his nature. The prosecutor was presented 

with evidence that Mr. McEmoe is extremely remorseful to the extent of despair. Mr. McEmoe's 

8The State is in possession of the mitigation materials Mr. McEnroe presented to the Prosecuting Attorney. Because 
of the sensitive nature of the information in the package, Mr. McEnroe is seeking to submit it to the Court under seal. 
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personal histmy was one of trying to make a go of life through hard work despite a lack of formal 

education, social handicaps such as a serious speech disorder and an impoverished, remarkably 

chaotic, childhood. Mr. Satterberg did not indicate that the mitigating .evidence was insubstantial or 

lacldng in support but, as seen above, simply considered the crime alleged to be so severe that no 

mitigation could dissuade him from seeldng death against Mr. McEnroe. 

III. A Prosecutor Does Not Have the Option of "Letting the Jury Decide" Whether to 
Impose a Death Sentence When the Pt·osecutor Does Not Have the Required 
"Reason to Believe Tbat There Are Not Sufficient Mitigating Circumstances to 
Merit Leniency." 

In announcing his decision to seek the death penalty against Mr. McEmoe, said "The jmy 

acting as conscience of the community, should have all relevant infmmation and all legal options 

before it in consideration of this case." RCW 10.95.040 does not mention the jury. The prosecutor 

has a duty to screen aggravated murder cases and preclude jury consideration of the death sentence 

in cases in which there is reason to believe there are not sufficient mitigating circumstances to merit 

leniency. The "conscience of the community" is not part of the standard by which a prosecuting 

attorney is required to evaluate mitigating infommtion under the statute. Under Washington's death 

penalty scheme the jury may decide on a death sentence only in cases in which both the crime and 

the defendant are among the worst of the worst because only those cases are intended by statute to 
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get past the prosecutor's initial determination to file a notice of intention to seek the death penalty.9 

Theoretically an experienced prosecutor should be able to put aside his own emotionalteaction to 

the facts of a patiicular murder, follow statutory requirements, block out public hue and cry, and 

dispassionately evaluate mitigating evidence offered by a defendant. Punting the decision to seek 

or impose death to the jmy in a case with emotionally charged facts does not assure a fair 

determination of sentence. 10 

The determination of whether a defendant will live or die must be made in a 
particularly careful and reliable mrumer and in accordance with the procedures 
established by the Legislatme. 

State v. Luvene, supra. 

It is of vital importance to the defendant and to the community that any decision to 
impose the death -sentence-be, and appear to be, based on reason rather than 
emotion. 

State v. Bartholomew, 101 Wash.2d 631 (1984). 

States must properly establish a threshold below which the penalty cannot be 
imposed ... To ensme that tlus threshold is met, the "state must establish mtional 
cdteria that narrow the decisionmaker' s judgement as to whether the circumstances 
of a pmiiculru· defendant's case meet the threshold. · 

9"Capital ptmishment must be limited to those offenders who commit 'a narrow category of the most serious crimes' 
and whose extreme culpability makes them 'the most deserving of execution." Roper v. Simmons, 543 U.S. 551 
(2005), 

10lt can be anticipated that a jury will be especially outraged and inflamed by the murders ofthe two young children. 
23 This is an example of why it is especially important for a prosecuting attorney to scmpulously follow the standard set 

out in RCW 10.95.040 and not "weigh" the allegations underlying the aggravated murder charge against the 
24 mitigating evidence to avoid emotion from hijacking the sentencing process. 

25 
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Romano v. Oklahoma, 512 U.S. 1 (1994). 

By enacting RCW 10.95.040, Washington established a threshold that only cases in which 

there is not sufficient mitigating circumstances should be prosecuted as death penalty cases. That 

tlu·eshold was not honored when the notice was filed in Mr. McEmoe's case. 

IV. The Filing of a Notice of Intention to Seek the Death Penalty in Violation of RCW 
10.95.040 Violated Mr. McEnroe's Due Process Rights under the Fifth and 
Fourteenth Amendments to the U.S. Constitution and under Washington State 
Const. Art.l, Sec.14. and Was Filed in Violation ofRCW 10.95.040 

A. Deprivation of Due Process Rights 

Since the death penalty is the ultimate punishment, due process under this state's 
constitution requires stringent procedural safeguards so that a fundamentally fair 
proceecling is provided. 

State v. Bartholomew, supra. 

When a state provides criminal defendants with pmcedural safeguards, even when not 

.required under the federal constitution, a defendant nevertheless has a constitutionally protected 

liberty interest in the exercise of that state procedure in his case, "and that liberty interest is one that 

the Fomteenth Amendment preserves against arbitrary deprivation by the State." Hicks v. 

Oklahoma, 447 U.S. 343 (1980). In the instant case, the State did not satisfY procedural safeguards 

set forth in RCW 10.95.040 that were intended to protect Mr. McEnroe's due process interest in 

liberty. Accordingly, Mr. McEmoe's due process rights under the Fifth and Fourteenth 

Amendments to the U.S. Constitution have been violated, and the Death Notice must be dismissed. 

Hicks. 
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B. Deprivation of Statutory Rights 

2 "If a notice of special sentencing proceeding is not filed and served as provided in [RCW 

3 10.95,040], the prosecuting attmney may not request the death penalty." State v. Dearbone, supra. 

4 
"Especially when the ultimate penalty is involved, this court's duty to ensure that the defendant 

5 

. receives every statutory protection the Legislature has provided." State v. Clark, supra. 
6 

7 Even when a defendant can show no prejudice to a violation ofRCW 10.95.040 the Court 

. has ordered dismissal of the notice of intent. Dearbone, supra. In this case the state has violated 
9 

10 
the statute in a way far more harmful than the mistake in service in Dearbone where no showing 

11 was made that the defendant had valid mitigating circumstances. Prosecutor Satterberg failed to 

12 follow the substantive directive of the statute that he consider only the defendant's mitigating 

13 
evidence. The Prosecutor improperly weighed the mitigation against highly emotionally charged 

14 

15 
allegations underlying the aggravated murder charge. The Prosecutor transfened his responsibility 

16 to evaluate mitigating evidence to the jmy. Even if Mr. McEnroe could show no other pr~judice the 

17 law is clear that failure of a prosecutor to follow the requirements of RCW 1 0.95.040 invalidates 

18 
the notice and precludes a sentencing trial. Mr. McEmoe presented very well supported evidence 

19 

20 
of substantial and sufficient mitigating factors that a reasonable person would have seen as 

21 distinguishing Mr. McEnroe from the "worst of the worst'~ murderers. Had the statute been 

22 followed and the focus been on Ml'. McEmoe's mitigating evidence he would not have been 

23 
SUQjected to a capital prosecution. 

24 

25 
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Conclusion 
2 

3 
For the foregoing reasons~ the Notice of Intent to Seek the Death Penalty against Mr. 

4 McEnroe must be dismissed. 

6 
DATED: Friday~ October 23, 2009. 

7 Respectfully submitted, 

8 

9 
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SUPERIOR COURT OF WASHINGTON FOR K!NG COUNTY 

STATE OF WASHINGTON, ) 
) No. 07~C-08716~4 SEA 

Plnintlf.f, ) 
) NOTICE OF SPECIAL SENTENCING 

vs. ) PROCEEblNG TO DETEIUvlJNE 
) WHETHER DEATH PENALTY 

JOSEPH THOMAS McENROE, ) SHOULD BE IMPOSED 
) 

Defendant. ) 

COMES NOW Daniel T. Satlerberg, Kh1g County Prosecuting Attorney, and gives notice 

pmsuant to RCW 10.95;040 of a special sentencing proceeding to determine whether the death 

penalty should be imposed, there being reason to believe that there are not su£11cicnt mitigating 

circumstances to merit leniency. 

DATED this /~1A day of October, 2008. 

By:dJt.~ 
DAN1ELT.SA~BERG 
King County Prosecuting Attorney 
Office WSBA #91002 

NOTTCE OF SPECTAL SENTENCING PROCEEDING 
TO DETERMINE WHETHER DEATH PENALTY 
SHOULD BE fMPOSED ·· l -
0810·00 I 
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Today we are annoUncing the filing of aggravated first degre~ murde:.r charges against Mlohele· 
Anderson and Joseph McEnroe. 

We allege i.n the information supporting these charges that olt Monday) Christmas Eve, while most 
families in the Puget Sound area were preparing to gather for an evening of fellowship, the defendants 
were preparin~ for an evening of murder. 

Wayne and Judy Anderson owned a home on several acres near Carnation .. Michele Anderson lived 
dowx~ a bill fi:om her parents' home, in a mobile home which she shared with her boyfriend Jo.seph 
McEnroe. 

Wayne and Judy Andel.'son had planned to spend Christmas Eve with Michele and Joseph, as well as 
their son Scott and Ws wife Erlka1 and their two young w::andchildren Olivia, agtl 6 and Nathan, age 3, 
Wayne and Judy ex_tjeoted Scott and. his .flunily to arrive around's:OO pm, . . 

While Judy Anderson was busy wrapp~ilg Christmas presents for her gl'andchildren, the defendants 
·were in their trailer, arming themselvd~ with two handguns they had vurohased this past summel'. We 
allege that Miohcle Anderson armed herself'with a .9 ~ lumdgtm1 concealed it in a sweatahirt 
Wrapped around her atm and walked lip the hill to begin a Jothal coufrontation with hel' family. Jo6leph 
MoEnroe, armed with a .357 magnwn hfl.Ildgun~ was nt her side as she headt¥1 to the famiJy home. 

The motive for this crime lllby 'never be· ftl]ly m1derstood, b11t it appears that Michele Andel'&on was 
angry at bar brother Scott~ who. she believed owed her money. She was also angry at her father Wayne 
and mother Judy, apparently over their lack of support for her •. 

AB the defeudants entel'ed the home, Michele confronted her father Wayne, We allege that Michele 
fired her gun once at her father's head, but missed. McEnroe stepped in, leveled his gun and fatally 
abot Wayne Anderson in the head. Judy Anders!)u heard the shots and ran from the back room where 
she had been wrapping gifts. We allege that she W(m shot once in the head by defendant McE:nxoe. 

For the next 30 to 45 min~tes,, the two defendants prep.lll'"ed for tblil arrival ~'f Scott Anderson's tamily. 
They,dragged the bodies of Judy and Wayne Anderson out of the home to a shed behind t;he house. 
They used towels and carpets to clean.up blood stains. They bumed evidence in a fire pit on the 
property .. Then they waited for Miche'Ie1s brother Scottj his wife E:dka and Olivia and Nathan to arrive. 

I ' ' ' 

. Scott Anderson arrl~ed with his fumily anci entered hi& parent's home. He was confronted by Michele 
Anderson as soon tis he entered the li~g room. We allege that Scott Anderson. was shot multiple 
times by hla slster and also by McEnroe; Scott's wife Erika witnessed this mtU'der and ran for the 
phone to can 911. Michele ~clerson shot her sister-inHlaw twi9e as she ran for tho phone. Edka was 
unable to apeak ~o the 9ll' operator b~fore McEnroe took the phone away from her. Defendant 
McEnroe then shot her two additional .tVttes. In this smnU room. witnessing this horror was six-:rear.­
old Olivia Anderson and her three-year~old brot~~r Nathan. We allege tltat McBt1roe spoke to each 
child ~d apologizc!:d for what he was about to do. The evidence will show that MoEnroe then shot 
each child in th~ head from close range;. 

In the span of one hour~ the defendants had turned this family's Christmas Eve celebration into a. scene 
ofmass mut9-e.l.', · · 

1 
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On Christmas ))ay, the Anderson prope.rty was silent. 
' ' ' 
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The investigation into what the defendants did after the llll.trders is continuing, but it appears that they 
drove w~ first north toward Canada,. the~ south toward Oregon, arriving at neil:het destination -M in an 
evolving plan to avoid detection. The.y eventually decided to go baok to the property and pretend to 
discover the bodles. They may b.ave disposed of the ftre111ms during this time. No guns have been 
t:ecovered yet. 

On Wedn4!Jsday morning, the day after Christmas,, when Judy Andetsmt'had not arrived promptly at ber 
·· .. job aHhe Carnation P@st QtJiCIJl, a co .. worker went out to.the home, w.alked around the lookep gate and 

discovered the orlmo scene. About two hours later, while Sherlf'fs deputies began to process the scene, 
defendants Mi~hele Anderson and Joseph McEnroe drove up in their pickup tfUek. They claimed 
initially to be uu.awiU'e of the murders. A.fter being separated and interviewed at length the two w~re 
eventually booked into jail. 

Today we. are filing six counts of aggravated flrst~degree murder against each ofthe:so defendant."!. We 
are alleging the existence of two aggravating factors: 

' ' 

"' Firs4 in each caBe that. there were mW.tiple viot.ims and the murdem were carried out a.s .a part of a 
conunon soherne ol.'" plan or tho result ?fa sin~e act; 

"' Second~ li;l the murders of Erika., Oli'vta and Nathan Anderson that the murders were committed to 
c~:moeal the commission of a crime, ~b.at'i.<J, the'murder of Scott Anderson~ or to protect or conceal the 
identity of the person committing a odme. 

If convloted ofaggravate'd mu~der1 the penalty under law· is either life in. prison without possibility of 
release, or the death penaLty. . · . · 

As yo~ know, the l?roseouting attorney ha~ 30 days from the date of arraignment to decide whether or 
not to file a noti.ce declaring our intention to pursue the death penalty. During 'this period of time, we · 
review the facts of the oaso, aud consider any mitigating circumstances including at\Y .fucts or issues 
that tlw defense may want to present. Given thCI) magnjtude oftWs crime, I pledge to give this case 
serious consideration for application of our state's ultimate punishment. But that dedsion is for 
iutother day. · 

Today, in· addition to :filing these obarges, we want to join with those in our community who are 
grieving the loss of three geuorations bfthe Anderson family. We ac:knowledgt;} too~ the loss suffered 
by the MaQtle family, the mother, step~ father, brother and sister of Erika Anderson .. The loss is 
profound and immeasurable. It impa~ts not only those ·who lmew the Andersons, but all of us who 
desh:~ to live in a peaceful community.· ; · 

Thm:e is a natural tendency to look foi 4 motive to try and make some sense of a violent crime like this. 
It is part of'our investigation, 'but a seai.oh for a rational motive it is often a frustrat~g endeavor. In · 
the end) what motive could you find thlit would make sense of the senseless slaying of 1:he Anderson 
family? ' . 

While we share the cotmnunit;ys distress over this crimo, we are g:ra.teful, h~we.ver, to be able to joiu 
out efforts with those pt•ofessionals in' tlie Shenifrs Office, the Medical Examiner's Oftioe and the 
Crime Lab. Together we will work t:O m1eover the truth an\i.aeekjustice for those whose lives were so 
viol~ntly takell away. 

2 
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October 16, 2006 

Statement of King County Prosecuting Attorney Dan Satterbcrg regarding tJu~ 
death penalty opti(ln in the Curnation· murder cnses: 

In the caae of State v. t'yfich,!lll' b,ndet'SOll and Joseph McEnrot;., I havo decided that the 
jury ahouJd have the option to consider the death penalty. 

This decision is reached nt the c(mclusion of 1\ I 0-tnonth p1·ocess jn which the prosecution 
teatn has sought input from surviving family members, law enfbrcement) and the 
attorneys representing the accliSed . .I cotue to this conclusion after revlew]ng all of the 
information, and in keoping whh the role outlined for the prosecuting attorney under 
Washington State taw. 

Th0 Prosecuting Attorney has the obligation in potential capital murder cases to consider 
all relevant'. information about the crime and to weigh that against any mitigating 
evidence favoring the charged defendants. 

The crime that is alleged in this case ag~i.nst both defendants is the premeditated murder!) 
ofWayne Anderson. age 60, Judy Ande1:son., 61, Scott Ander·son, 32, Erica Mantle 
Anderson, 32, OJivi.a Anderson) 6, and Nathan Anderson, 3. 

Given th.e magnitude of these alleged crimes, the slaying of three generations of a family, 
and particularly the slaying of two young children, I find that 1here are not sufficient 
reasons to lcee'!l the death penalty from being considered by the juries that will ultimately 
hear these 1natters. 

The death penalty is this stute's ultimate punishment and js to be teserved for our most 
serious crimes. I believe this is one of those crimes. Th(l jury, acting as the consc.ience 
of the community, sh{)uld have all relevan.t information and alllegnl opt.lons before li in 
consideration of this case. 
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May 22,2009 

Dan Sattex·berg 

KA';l'HRYN LUND ROSS 
The Defender Associntion 

810 Third Avenue, SuJtc 800 
.Seattle, WA. 98104 

(2q6) 447-39001 ext. 774 

King County .Prosecuting Attorney 

516 3rd Ave, Suite W 554 
Seattle, WA 98104-2390 

Rc: State v. McEnroe, No. 07~C-087J6w4 SEA 

Dear Mr. Satterberg: 
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As you probably know, on behalC of'Mi·. McEnrotl we are preparing a motiml to distniss the 
Notice of Intent to seek the death penalty on several grounds. One ba~is ofthe m~)tion is we 
believe the sL~\luLOry requirement of RCW 10.95.0401 that "the prosecuting attorney shall file 
written notice of a special X(;).nlencing proceeding lo determine whether or not th~ death penalty 
should be iluposed B::beo j;here is nmson to believe ihallhere an:) nol sun:i.oicnt mitigating 
iliru.unstances to merit lenienci) is not met jn Mr. McEnroe's case. 

At this point we are basing the motion on the only docl.lments we know ofthat sot forth your 
dccision1 the notice i.tseH~ filed em October 16> 2008) a "statement of King County Prosecuting 
Attorney Di:!.n Sattcl'borg l'cgardlng the death penalty opt) on in the Carnation mrn·dcr cases," dated 
October 161 2008, (which I bdieve was a press release from your office), and u ~'Stater:n.ent of 
King County Prosecuti11g Attomey Dan Satterberg regardbJg Anderson Ft\mily Murders," dated 
December 28, 2007. We are W011de1·ing whether there are otber recc.lrds of yout reasons for 
~eeking the death penalty against Mr. McEnroe th~\t we should consider in bringing the motion. 
lfthere are no other records. al'e there reasons you can share now thflt arc not contained in the 
documents mentioned above? For instance, dld you have information (i·om sources other than 
Mr. McEnroe1s attorneys that contradicted the matel'ials submitted in Mr. McEnroe's rnitigatlon 
materials submitted to you prior to your decision? 

Thank you fot your attention to this requesL 

Sincerely, 

,c-~~ 
K.atie Ross 
Bill Prestia 
Leo Ilamaji 
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DANrBL T. SATTElUJERG 
PROSECUTING ATTORNEY 

J1.me 1) 2009 

Kathryn Lund Ross 
The Defender Ass~>ciation 
81 0 Third A vetJ uc, S Llile 8 00 
Seattle, WA. 98104 

tQ 
~ingCounty 

R0: State v. MpEnroe, King County Cause No. 07wC·08716-4 SEA 
State v. Anderson, King County Cause No. 07-C-08717-2 SEA 

Dear Ms. Ross, 
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Off1t:c of the Prosecuting AttOI'lii.!Y 
W400 King Cou11ty Coulihouse 

516 'l'hltd 1\ venue 
Sealll~, Washington 9810~ 

(206) 296-9067 
FAX (206) 2 96-90 I J 

1 am writing in response to your letter d~tcd May 22, 2009, in which you ask what if any records 
or information l considered in nu1king niy decision to file written notices pursuant to RCW 
10.95.040 of a special sentencing proceeding to deter111ine wheth~r or not the death penalty 
shonld be imposed iu the above referenced C!\S~s. 

In making 11'1)' decision l considered the facts and circumstances alleged th<tt form the bo.sis for 
chflrging your cliont und co-defendant Anderson with six counts of Aggravated First Degree 

· Mtll'der. I also com;ldered the mitigation mated~i.l~; submitted by defense counsol in the abovo 
cases. I have ptcviously shared with yQU the only public record reflecting that decjslon, the press 
release we issued o.1l October 1 6, 2008. 

do not hesitate to contact my u fllce if you have un.y further que$ti<ms. 

cc: Leo Ham~. t 
Bill PreflLia 
Lisa Muiligan 

ey 
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DANIEL T. SA'ITERBERO 
PROSECUTING ATIORNHY 

January 17,2008 

Wes :R.\chards 
Katie Ross 
The Defender Association 
810 3rd Ave. #800 
Seattle, WA 98104 

.tQ 
King County 

Re: Stste y. Joseph McEm·oe, KCSC Cause# 07~C~08716w4 Sl'!A 

Dear Wes and Katie, 
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Office of the Pros(JIJUting Attorney 
CR.IM!NAL DIVISION 

W554 King County Courtho\tSe 
516 Tblru A venue 

Seallle, Washington 98104 
(206) 296-9000 

I am writing to outline our expectations concerning the mitigation process in the case of 
Stat~ v. McEnroe, 07"C-08716·4 SEA. As you know, RCW 10.95.040 sets out a 30-day time 
frame for the decision on whether to file a notice to seek a r:;:pecial aentendng proceeding. That 
time frame allows for tho consideration ofrnitigating circumstances to merit leniency, 

[n this caset the State will be conducting its own investigation of mitigating factors. This i~S 
likely to include an analysis of potential :mental health issues and the retention of a qualified 
expert, We will also examine social history and facts surrounding the alleged ofTenses. Wo 
anticipate that this process will be completed and a decision to file a notice made no later than 
May 2~ 2008. 

We invite you lo offer input into this vrocess ~nd the Prosecutor's decision. To that end~ we arc 
soliciting any defense mitigation materials to be submitted no later than Aprill 0, 2008. We are 
also willing to offer an opportunity for you to meet with the Prosecutor prior to his decision 
deadline during the week of Apri114- 18, 2008. Tho .final scheduling fol' that meeting can be 
tuTanged when the mitigation materials are received. 

I understand that this time fi·ame may be shorter than the tlme taken by some cases in the past, 
but it has been our expel'ienco that the longer ti.me period does 11ot result in an appreciable 
improvement in Lhe mitigation in.tbrmation~ a11d the ~onger period unnecessarily delays the RCW 
10.95.040 decision and, accordingly, the trial. It. js our view that adequate infolmation can be 
galhered withiu U1e time frame describ~d in this letter, and that the public interest is better served 
by a time frame closer to what is contennplated ln the statute. 

Please feel free to contact me if you have any questions. T can be re~ched at 296-9450. 

Sincerely, 

For DANIEL T. SATTERBERG~ \tx;]Cing Attomoy 

Mark R. Larson 
Chief Deputy, Climinal Division 
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Local News I Mah">ng Will Seek Death Penalty~" Central Area. Ma11 Accused Of Gunning ... Page 1 of 1 

Maleng Will Seek Death Penalty .. ~ Central Area Man 
Accused Of Gunning Down Couple In Car Without 
Provocation, Then Terrorizing Thelr Kids 
By IHilhord Sov•n 

t<lng Coumy Prosecutor Nonn Malang wlllesek the dooth p&n~ny ilO~InM t1 Otntral AreQ rntm aoouaad of 
fdiUng a huoband and w!f!! Bod l<!rr<lrlzlng lholr two young ohllclr{o)n, · 

Solomon D<larboniJ, 22. Is llhlllrgll<l In SUp0rl<>r COUJ1. With tw<> oo1,1ntn of aggrava1ad firat-tiegrea murder In 
lha daath~ of ~ykor Oo11n Johnt<>n ~nd Monloa Jean Abat, both 26, ea thay Bill In their bt~r Sept. :l. 

He aloo is charged with firsl-degr<s<J t~ltom!Jl~d 1'1\Ur(f~r an~r ali~glldly trylno to shOot the oouple's 3-year· 
old daughter, who was ~llllrtl} 111 thw baok totJol, Pro!X!o\Rofll oelc1 hf.l aimed hie h11ndgun at tha girt and 
pulled the trigger, but tho weapol'l was oYI of aMmunltlc.n, 

l!<IM:>o11~ lhtn Qil(l()lldly took the couple's 1-year-<~ld oon from the o~r ~tJd fllmg him onto the atroot. 

l"rooooutoro oald Dt~arbone jumped Into lhe blood-splattered v11111o1~ ~lld ar~:~ve 01f. 

Tl~ o;oupl~ tnwol~d frnm $uquam!ah, t<llaap County, to buy orMli cocalnu In Su~t!l~'t Centi'Q) AroFJ., 
proaacutora oald. 

Althoutth De1.1rbone haa no falonlaa on hla MGord, MatuhlllX!Id the oa&e mlltHo t10 lenlenoy, Tho llli~Ying~ 
w~ra unprovol1ad, h<1 Bllld, 

TIW "agQrtiVtlllng olroumetancec" r.U\d!ilr the law, Mal eng llllld,l~ 1hat D<!arbono allegedly klll11d m<lt\1 \11j~n 
ono vloUm ~l pat! ol n ooJnlllQI' plan. 

Dtorl)ono ail¢Sedly waa han~lng aro\lnd lheo 21 oo block of EM\ Tllttace Street Wh~n hlll<:>!d friend$ M 
WM going \O ·•atnotla" ttle next pereon who cnms by, 

Whon \he co\! pi~ etopp41d lh~lr cor, D<:llrbone ~l~ed up, spoke brleny and fired al~ limes. Johnson Wilt! 

uhot four limos In tM hoad, Abtlll,illd \WI) hell~ wounds. 

Pronaoutarn have 11 ,26-0I'lllbar hM<IgUnlh&Y l:oelleve W.!l~ tile ~~~Yiolg wee pon. A 15.yeflr-old iiisnd of 
Daarbona hsd elolalllt from hlu molher. Pros~c\I!Or() tii!IO $!11~ they ll<lve aeveral wllne!ll!ea, !lnd 
DeEirbone'•Ynf19atprlnts allagodly were found on lhe vlrillnWcar 

Doarbonawas mraolod lhrou day& later, when p¢ll¢e ~w hlf'l\ w~tldng ~;~long" otreet In RnlnlerVotley. A 
lifallme renldenl of King County, Daarbono 111 5ingl& With <:~no Qlllld, 

If oonvlol&d of aggravated murder, Oeorbone watlld fiJou 11111 d8~lh p~nftlly or!! m~nd~t<~TY sentence of life 
In prlaon with no chance for parole. Tho oaae ffiQrM lho 11th time M~I611Q h~t tOUJijh1 the dl.lalh•penahy 
option, which became law In 1 El61, 

Proaeoulora aro sal to try their fir5t nuoh Uillli<lln fQ\ll yonr~ rK>XI W~~>ek wh<!in Cal Brown 'a aggravated-
murder trial ba!}ina. ' 

l>rooool.rlor~ olalm arown, Ill\ Oregon parolee, tortured, raped and rQbiJed 21·y~ar-old Holly Wul\a of 
Bl!rlcm 11'11991 befora kUling har Bod leaving her body in the trunK of hor car nmu Sll!lttle-Hoom• 
lnt$tMttonl'\l Almon, 

· http://community.seattletimes.nwsource.co!n/a:rchive/?date""19931 ·113&slug=·1731.536 10/22/2009 
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Local News I Prosecutor won't seek death penalty in deputy's fatal shooting I Seattle Time,,, Page 1 of 1 

i?'- ;:; 7 - 03 
Prosecutor won't seek death penalty in deputy's fatal 
shooting 
tty unrh .hurrt Gr~n 
BeaN!<> TIIIIOS cQVf8AAI Wf<)W 

l(irliJ County Prooom.tor Norm M~ll\ng IWtOU!lOed ye$let~CIY hi$ oft~ WOII'I eeek the death penalty 
ug•:tln~l Ronald Kalth M~tth~W&, ;n4~yoar•old NewoMtle m~n eQpUMcl of kimno " King County ahar!ffa 
depuly wfth the dopuly'a own IJllt114 months ~Qo. . 

PeyQhl!1trlo llOXPMQ oonoiuded Matthewa, who he a a long history of mentallllnosa, w<~e dGIUGiomd Md 
payehotlo on thai June afternoon when offiolaln oay h" rlit~lly ~hoi ~h0rlli'~ Dapuly ~l~Mrd Herzog 011 
Coal Creelt Parkway Jn NewcDallo, Maleng eald In a written etalement. 

Whllo un ~;~x~:>ett hired by Mt~tlhew~'llttorneya ~;~aid Matthews' cocaine uaa exacerbated ·a pre-existing 
l'lll:nllll <IIBOrder, on lnclep1mdent furanalo peyohlalrlst retained by the alate aald wcalne had oontrlbuted to 
Mauhawu' "aXIIlltne et;lta of mental dlarurbanoe," lha otntemont oald. 

Matthews woe charged with aggravet<ld firnl-degroo murdor on Juna 2G, 2002. Ptooooutora tl!IY Ulilt four 
doya earlier, Matthawo, high on orttok oocaina, wes running naked through lrallio, pounding on oars and 
shouting ob60allillen whon Hllrzog confronted him. 

Witnaaaeo told polloa Mntlhewulungad at the deputy, who uaed pepper spray on Malthewa wfth no effect, 
charging pEipera uay. A olr\(!/gla enatted- Herzog's .40-oaliber' Giook pistol dropped to the ground end II& 
lozuled mogo;,:in'l fell out of tho Orenrm; Mahhaws picked up the gun and reloaded the mngazl/1'8 be foro 
firing aiiHl bullet•. tour <>ltholl1 t!l 1-fillrzo(.l's !lOad, the pe~~~r~ st~y. MatlhewtJ l•lttr ~urren(!cr~d to J)olleo. 

Hetzog'o; poaillon a a a ahor!frt. depuly elevated the crime from ·lill31-degree murder to aggravated first• 
degroe murder. inll only l)ul'lt;nmenl$ ali<Med unt11lt ~ala\& lllw lor lll<J Inlier Qhllltgo znl! lifll in pti..oh 
wHht>ut the poaulb\Jit)l of ltJlenao or lh11 d11'llth pC!iMHy. 

In aKplslning hie denioion not to soak \he death penally against Matthews, Maleng cited a II at of eight 
mitlg<'AtllliJ ciroum~h•nce& th~t. undo&r !l!ltel~w. rMrlt lenlenoy. Hli ~anelud&d ther&'& evldll'nce M!1llhi&W5 
mQt two of lhi!l olghl mlllglttlng f&ctOI3 In th.!il M~I\MWt "w~t und~r tho lnftYOil¢& of 9l<lremo m~rrtal 
e!l&lurb~~nce" ornl dl<.f not hav• the llflPMHy "to ~ppr~ola\o IM wrcing!Uine &$ of hi$ ... ¢oMuot• Ill' th~ ~biiHy 
to "mlnform hla COt1duol ,,. to tho roqulrorrl•mla Of IIIW'' bflO!Ii.lM of n mental dionaoo o( dof!lol, 

MaUhawa' altornaya could not be reaahed for comment yaalmdey, 

Matthew• has been held without beilln the l<inu County Jail alma hid BtiBBI. Hn ifl BXJlflOied to erpsnt in 
OO\IIt Friday when a trial r.lata tlkaly will be nul, fli!ld Den Donohoa,.apokaomen for the county Prot~ecutlng 
Attorney's Offioo. 

Maleog'a announcement nama three daya before a courFrnandaiEid deadline for n dac\alor1 by proaecutora 
on whethar to a.aelltha death penalty. A Superior Court judge twice gmnted alctenslona for the de~lalot1. 

http ://community. seattJ ethnes. nwsouroe. com/archive/? date=20030 82'/ &sl ug""'matthews2 7 e 10/23/2009 
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:§ Local News! Execution ruled out for alleged shooter I Seattle Times Newspaper 

Execution ruled out for alleged shooter 
lly Nnlnllo Sln11a1· 
s.,IIJ, nm"" srwr r~llfll' 
Naveed 11llq. the ll\Qn 1\00U(Wd or 11 ohootfng 
ramp~g~ ~I tllo .Jowlah Federation a! Greater Seatt10 
that tun one wom~n dead and flva other• vvo undftd, 
will not f'l<ot the death parllllly. 

King Oounty ProBI'lliutlng AUorney Norm Maleng 
announaod Wodnttdny that he will oo1 aeek the 
d~a1h pemtlty for Haq beonuse of hill history of 
menlalllln"m, Mal eng tool< ~~ev~ral mont he to ravl~W 
a decade's worth of Haq'$ rnont.o.Mtoalth·lraatmant 
r0wrdG bofot~ making hla doolslon, he said In ~ 
~l(lt<l>n1ent. 

''I vlow thin arlma ao or111 oftho mobl ~rio~.t~ wlmoa 
thul h~~ ll\lflr ocaurr..d In thla city," he 8.1\ld, 

, 1·t'•A'IIII' I1MI-Il 
VloVma OMryl8t"ml)o11on oontor, an~ c~rol Goldman ~re 
oomrn~qd bJ lrlt~nd• du1lnu w Jow!uh l'~daraliQn ol oro~W 
.lloaffi• now• il¢ni610noa ~ttGr N~Y&n~ Hoq·~ Morlng. At 
rar rla~tl~ lal)ln" flldoll, '"" lodcrollon'•lum<or ~~·~lld~l\t. 

Hllq, 31, I~ !ICOU~ed of forcing hla way lnlo \he R•r~t<l<l 
l;l~,>lltown offloea of tho federation oil July 2a by Amn1v1> I HlilrorJ hi Ill l1bnl• ll1.1lul•l ,J~w•vl• ulltf~ 

I>Ulllng a gUll to lha b~uk of II 14-yflliY·Oicl Ulrl to <l:nter 
lha tocl\ed building, Acool<ll11(,1 to oh~rgea, he carried two DUns and &powod nnli·S~mltla ste.temenle aa ha 
n\i1<1" hi$ W'II.Y through 1ha o!flcee., Mn<lomly shoollnglhosto ho cmountor~d wt)llo people eoreamed and 
lri<'Xl to ~~0/lpe, !101M jumping out of windows or hldlnglntldlll, 

"Thana are JaWO," ""' (8pOrtoclly told Op!)Jalora in a 911 call, "I Want !he 58 JoW15 to ~tt 01.1\.'' 

H11q h!ln idantifilld hlrnMII u (In Amflrielln Muallm. 

Pam ala W&ochtor, dlrtctor of thO (od~~tlon'a annual fundrelaing campaign, w~a klttmf, M<f IIV<I! other 
wom•m war" ~rlouoly U'ljured, '!· 

0 

Haq Ia ohar!jed with one oount of Mg111Vtlt~d nr(lto(fl;lgroe rnurtjt~r,; nva oounle of attarnptad murder, 
kldnllpplng, i>ulglary and m~ll<>lou. h~Yll$~me)llt. The only poaa,lbl.'f punlahrnaots for t~ggravadoo flr5t­
degraa murdl!r am llfiJ In prl&on wl1hol.lt tho !lO»IbiiiiY of re~ler.~ae, qrthe denlh panolly, 

Now, Haq wm faaa llf11 in prl5on if /i011Yh;l¢cl, 

The nawa that he wo uldn' faGs exuotdlon If eonvloto<lreoelvad trtlxatl l!laoUon Wednesday ftom those 
moot olooely effected by thll rampag6. · 

R<~PI¢rtQnti111VIl~ of lhll fadnration a~ld Wadn~~d~y aftllr 11 oourt eohedu!lng ~~ring that the org~~nlzation 
htld no ofnolt~l position on the death ponnlty. 

''Wo nav~> oval)' oonfidl!nce that Proeooutor Maleng will C<Jn.toet iJ· 1~11· an(loqvltoblfltrlel that will reaultln 
<1 jun1 deoiBion," chairwoman Robin Boehler ~ld. ' 

In a etatame!lt, ~oohter's 4lhildfon, NiOOhl ~nd M11rk Waeollter, Bl!ld they ere chooa!ng nat to fooun on 
Haq'll late. Howaver·,thay added, ''Hiu OIUal ~ntl oul!oue dl~r'lsar~ for the ilve!l of <10 many, In our view, 
forfeited hio rlghtlo pro~erve his gwn," 

Victim Choryl Slltnlbo, who VIM !ll),C>\ In the abdomen, aald ohe had a pent month a thinking about the death 
pMtoll~. t¢1ylno on her lal\1\ and family, before oonoludlng eha c()uldn't aupport c:apltal punlshmont. 

"I think oomeone aervlr1g out tha rest oflhalr lifa lhlnklng aboul'whal they did is a rllClre juat OUIQOIYU),• ftlle 
oaid, "Oe.ath lr> a releoaa." 

StUmbo, who hao returned to work part limo, oeld sho ia •lowly r<rcovarln~ phyalciiilly, 0moll<:on<~lly and 
P6Yohologfaslly from tha ahooclng. 

"I've pt•tty 1'11\l¢h r•llvtd t.IVOI)'thftW.'' 11lt$ !l111d. I Qal1~ think of ElhY aspect of mY life It hoan1 touched. I pray 
mora often. I wake up and think about what hap!XIrted. I'm muoh moro cunl~rtt~ ~pirHU~ill' now ,, 1 dan, 
fael angl)' right row, I'm e<~ll." 

AnothBI vlo\lm, Carlll Gqkfrnl!!oi$!11So bl!ek ~~ W¢rk. Chrl$tlt11l Rlil)(rOII~ anc.l l,ayla auah '""atill 
moovoring, a a is victim Dayn01 Killin, Who gave ))frth l~et 1Mt'\1h 'to·~ $Ort, 

In m~ldnll hi$ armoUriQI;)mt.~n! Wlldnal!day, Ma!ang auid that he ia required by ntatelaw lo oonalcl~>r 
"mHigatlng laclom" when dooiding whether Ia >lOOk lha death J)t~rn\lty. "Ment111 cllsea~il or d9rell't'' IB oM of 
thoee lluted faotora. Maleng 11ald ha still baliava9 lh<~l un<lar lh11 law Haq wilt bo t1old flllly Mc<l\fl'ltnble ror 
h!a alleged crimea. 

Racorde and interviews wfth frianda and family show Htlq h11s atvrnulltl<lUIIIlMI with a history of manta! 
lsauoo. 

f) 
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Oct.23.2009 12:17 PM ') ') 

Local News I Execution ruled out for alleged shooter I Seattle Tjmes Newspaper 

A Kt~nn~twlcK (11\torney represantlni;J Haq Otl ~ prt~VIou<5 misdemeanor ch<trge of lewd \lontluat 11t1ld ahortly 
l'lfler the ahootino lhal HaQ he$ be11n galling paychlahia halp fo:>r al:>ol.lt 10 y,al'll und has bsan dla(JJWI!<Id 
with bipolar dl$<lrder. 

Though h" gr<tdUalt;<d from college with a deur~>elnelootrloRien~ineering, he hadn't fiQ/d ~ $l~blejob and 
was mnLing 11 $tn~ll room In Everett before the t~hoollllSI. 60IM rrlanda uald he h~d becoll'l~ lnwei1slngly 
inolated anq unury, 

c. Wasley ~loharde, Haq'!il llllorney, <5ald he was setlafled with Malang'u <loollllt>h end, at thiB lime, H~q 
planned Ill maintain hi~ ~!ell of not 1/r.ltHy. Previously, HElq had jlll!lMpled lo plead guilty but l~t~r onttred ~ 
l'lol gu\lly plea. 

)11llq will relurn to couM J11n. 1 't to have future co uri hearll\ga ll()hr.idu(ed. l!lerlor Deputy Proi).t:lt;\1\lng 
Attorn0y Don Raz said he expectlllho trl~l to begin somallmo I~ 2007, 

http://community.seatt1etimes. nwsouxoe.coln/archive/?date""2006122l &slug""'haq21m 

PAGE. 2/ 

Pago 2 of2 

10/23/2009 

4 



17500752 

1 

2 

3 

4 

5 

6 
SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

7 
STATE OF WASHINGTON, ) 

No. 07-C-08716-4 SEA~ 8 ) 
Plaintiff~ ) 07-C-08717-2 SEA 

9 ) 
vs. ) STATE'S RESPONSE TO 

10 ) DEFENDANTS' 11MOTION TO 
OSEPH THOMAS McENROE, and ) STRIKE NOTICE OF INTENT TO 

11 MICHELE KRISTEN ANDERSON, ) SEEK THE DEATH PENALTY ON 
) GROUNDS THAT IT WAS FILED IN 

12 Defendants. ) VIOLATION OF RCW 10.94.040" 
) 

13 ) 

14 

I. INTRODUCTION 
15 

16 
The defendants are charged with six cotmts of Aggravated Murder in the First Degree for 

the December 24, 2007 killings of six members of Michelle Anderson's family. In each count 
17 

18 
and as to each defendant, the aggravating ch·cumstance alleged is that "there was more than one 

victim and the murders were part of a common scheme or plan or the result of a single act'1 

19 

pm·suant to RCW 10.95.020(10). 
20 

21 
The defendants have filed the second of their motions to strike the notice of intent to seek 

the death penalty. The defendants' memoranda in support of this second motion are substantially 
22 

23 

24 

similar, and frame the defendants' claim as follows: That Klng Cotmty Prosecuting Attorney 

STATE'S RESPONSE TO DEFENDANTS' '1MOTION 
TO STRIKE NOTICE OF INTENT TO SEEK THE 
DEATH PENALTY ON GROUNDS THAT IT WAS 
FILED IN VIOLATION OF RCW 10.95.040" -1 

Daniel T. Sattcrberg, Prosecuting Attorney 
W554 King County Courthouse 
516 'third Avenue 
Seattle, Washington 98104 
(206) 296·9000, FAX (206) 296·0955 
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/" 

1 Daniel T. Satterberg did not follow the dictates of Chapter 10.95 RCW in deciding to seek the 

2 death penalty against these defendants because Mr. Satterberg considered information other than 

3 potential mitigation, such as the facts ofthe crimes themselves and the strength of the available 

4 evidence, in making his decision to seek the death penalty, In addition, the defendants urge this 

5 Court to reverse Mr. Satterberg's decision in these cases based its own review of the purported 

6 strength of the defendants' mitigation evidence, 

7 The State's response to tltis motion is threefold. First, the plain language of the statute at 

8 issue shows the legislail.tre's intent that the elected county prosecutor ce1tainly should co11sider 

9 any relevant information at his or her disposal, including the facts of the case and the strength of 

10 the available evidence, in making the decision as to whether to seek the death penalty. Second, 

11 the construction of the statute proposed by the defendants is absurd on its face and would lead to 

12 absurd results, which courts must avoid when construing a statute. And third, given that the 

13 decision to seek 'the death penalty is a decision addressed solely to the discretion of the elected 

14 county prosecutor, any invitation from the defendants to this Court to second-guess that decision 

15 by re-weighing the defendants' potential mitigation evidence would constitute a violation of the 

16 separation of powers doctrine. In other words, and in short, 1) the plain language of the statute 

17 does not support the defendants' argument, 2) the defendants' proposed construction of the statute 

18 is absurd and would lead to absurd results, and 3) this Court is not vested with the authority to 

19 intervene in the elected prosecutor's decision. Thus, this second motion to dismiss the notices of 

20 intent to seek the death penalty should be denied. 

21 

22 

23 

24 STATE'S RESPONSE TO DEFENDANTS' "MOTION 
TO STRIKE NOTICE OF INTENT TO SEEK THE 
DEATH PENALTY ON GROUNDS THAT IT WAS 
FILED IN VIOLATION OF RCW 10.95.040"- 2 

Daniel T. Satterberg, Prosecuting Attorney 
W554 King County Courthouse 
516ThirdAvenue 
Seattle, Washington 98104 
(206) 296·9000, FAX (206) 296-0955 
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1 II. ARGUMENT 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. THE PLAIN LANGUAQE OF THE STATUTE PROVIDES THAT THE 
PROSECUTOR SHOULD CONSIDER ANY RELEVANT INFORMATION AT 
HIS OR HER DISPOSAL, NOT JUST POTENTIAL MITIGATION 
EVIDENCE. 

The defendants m·ge this Court to dismiss the death notices filed in these cases on 

grounds that Mr. Satter berg considered information that the applicable statute precludes him 

from considering in making his decisions regarding the death penalty. Specifically, the 

defendants argue that RCW 10.95.040 forbids the elected prosecutor from considering anything 

other than mitigating evidence in deciding whether to seek the death penalty in any given 

aggravated murder case. But the plain language of the statute defeats this claim. Accordingly; 

this motion should be denied. 

It is axiomatic that in consi1uing any statute, a court's p.dmary objective is to ascertain 

and carry out the legislature's intent. State v. Jacobs, 154 Wn.2d 596, 600, 115 P.3d 281 (2005); 

State v. J.P., 149 Wn.2d 444,450,69 P.3d 318 (2003). If the meaning of the statute in qnestion 

is clear from its plain language, legislative intent is derived from the plain meaning of that 

statutory language alone; no further interpretation is necessary .. State v. Wentz, 149 Wn.2d 342, 

346, 68 P .3d 282 (2003). The plain ~eaning of a statutory provision is to be discerned from the 

ordinary meaning of the language at issue, but not viewed in isolation; rather, the court must 

consider the context of the statute h1 which that provision is found, related provisions, and the 

statutory scheme as a whole. Jacobs, 154 Wn.2d at 600~01. Moreover, a court should not adopt 

an interpretation of a statute that renders any portion of the statute meaningless. State v. Keller, 

143 Wn.2d 267, 277, 19 P.3d 1030 (2001). Again, a court must be mindful that its putpose in 

construing a statute is to "detennine and enforce the intent of the legislature"; thus, it must not 

STATE'S RESPONSE TO DEFENDANTS' "MOTION 
TO STRIK.E NOTICE OF INTENT TO SEEK THE 
DEATH PENALTY ON GROUNDS THAT IT WAS 
FILED IN VIOLATION OF RCW 10.95.040"- 3 

Daniel T. Satterberg, Prosecuting Attorney 
W554 Klng County Courthouse 
S16 Third Avenu~ 
Seattle, Washington 98104 
(206) 296-9000, FAX (206) 296·0955 
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7 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

interpret a statute in a manner that thwarts legislative intent. State v. Alvarado, 164 Wn.2d 556, 

562, 192 P.3d345 (2008). 

The statutory provision at issue here states that the elected coun1.y prosecutor "shall file 

Wlitten notice of a special sentencing proceeding to determine whether or not the death penalty 

should be imposed when there is reason to believe that there are not stifficient mitigating 

circumstances to merit leniency.•• RCW 10.95.040(1) (emphasis supplied). The defendants 

contend that the italicized phrase of this provision means that in every aggravated murder case, 

the prosecutor must consider the evidence of potential mitigation ~- and nothing else -- and 

determine whether that potential mitigation, considered in complete isolation, appears 

insufficient to merit leniency in and of itself. 

But the defendants1 proposed constmctiou of the statute contradicts the plain language, 

which clear1y states that the prosecutor should file a notice of intent to seek the death penalty 

11when there is reason to believe" that the potential mitigation evidence is insufficient to 11merit 

leniency." Sin:ple logic and common sense dictate that such a 11reason to believe 11 that the 

potential mitigation is insufficient to 11 merit leniency11 must come from sources other than the 

potential mitigation evidence itself. Put another way, the plain meaning ofRCW 10.95.040(1) is 

that the prosecutor will engage in a weighing process by considering any potential mitigation 

along with any and all other relevant information including, most obviously, the facts of the 

crime and the strength of the available evidence. By contrast, the defendants' proposed · 

construction of the statute would render the words "reason" and "merit'' functionally 

meaningless. Only after considering all of the available information would the prosecutor be 

able to come to a conclusion as to whether there is "reason to believe" that the death penalty is 

warranted. Any other reading of this provision simply defies common sense. 

STATE'S RESPONSE TO DEFENDANTS1 "MOTION 
TO STRIKE NOTICE OF INTENT TO SEEK THE 
DEATH PENALTY ON GROUNDS THAT IT WAS 
FILED IN VIOLATION OF RCW 10.95.040'' ~ 4 

'Daniel T. Satterberg, Prosecuting Attorney 
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516 Third Avenue 
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Furthermore, although the Washington Supreme Court has not expressly rejected the 

precise argument the defendants are making here; the cowi's cases impliedly recognize what is 

obvious from a sensible reading of the statute's plain language: that consideration of the crime at 

issue and the available evidence is an intrinsic part of a prosecutor's decision to seek the death 

penalty. See, e.g., State v. Rupe, 101 Wn.2d 664,700, 683 P.2d 571 (1984) (noting that 

"prosecutors exercise their discretio11 itt a manner which reflects their judgment concerning the 

seriousness of the crime or insufficiency of the evidence 11 in determining whether to seek the 

death penalty) (emphasis supplied); State v. Campbell, 103 Wn.2d 1, 26-27, 691 P.2d 929 (1984) 

(same, quotingRupe, 101 Wn.2d at 700); State v. Dictado, 102 Wn.2d 277,297, 687 P.2d 172 

(1984) (observing that when a prosecutor evaluates evidence of mitigation, '1[t]his evaluation 

must detennine if sufficient evidence exists to convince a jury beyond a reasonable doubt that 

there are not sufficient mitigating circumstances") (emphasis supplied). These pronouncements 

by the court constitute further evidence that the defendants1 interpretation of the statute is wrong. 

Moreover, another basic rule of statutory construction requires that the plain meaning of 

RCW 10.95.040(1) be considered in light of Chapter 10.95 RCW as a whole. Thusl it should be 

noted that RCW 10.95. 03 0(2) contains very similar language as that contained in RCW 

10.95.040(1): 

If, pursuant to a special sentencing proceeding held under RCW 
1 0.95.050, the trier of fact finds that there are not sufficient mitigating 
circumstances to merit leniency, the sentence shall be death. 

RCW 10.95.030(2) (emphasis supplied). Ifthe defendants' proposed construction ofRCW 

1 0.95.040(1) were coiTect, meaning that elected county prosecutors are forbidden from 

considering anything other than mitigating evidence in deciding whether or not to seek the death 

penalty, then RCW 10.95.030(2) when read in isolation would mean that juries are also 

STATE'S RESPONSE TO DEFENDANTS' "MOTION 
TO STRIKE NOTICE OF INTENT TO SEEK THE 
DEATH PENALTY ON GROUNDS THAT IT WAS 
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1 forbidden from considering anything other than mitigating evidence in deciding whether or not 

2 to impose the death penalty. This also demonstrates that the defendants1 proposed construction 

3 ofRCW 10.95.040(1) is contrary to the legislature•s intent as evidenced by a commonsense 

4 reading of the statutory language at issue. 

5 Nonetheless, the defendants contend that the prosecutor cannot consider the facts of the 

6 crime or the strength of the evidence, whereas juries can, because a different provision requires a 

7 sentencing jury to answer this question: nHaving in mind the crime of which the defendant has 

8 been found guilty, are you convinced beyond a reasonable doubt that there are not sufficient 

9 mitigating circumstances to merit leniency?n RCW 10.95.060(4) (emphasis supplied). Thus, the 

10 defendants argue, the absence of such language in RCW 10.95.040(1) means the prosecutor 

11 cannot consider the crime in deciding whether to seek the death penalty. Again, as will be 

12 discussed in detail in the next argument section, this constn1ction of the statute is patently 

13 absurd. Moreover, the two provisions serve completely different functions: While the 

14 prosecutor must decide the threshold issue of whether a defendant•s punislunent should even be 

15 considered by a jury in the first place, the jury must decide beyond a reasonable doubt that the 

16 defendant's mitigation does not merit leniency in order to impose a death sentence. Accordingly, 

17 these provisions ~:tte easily harmonized, and the difference in the way they are worded makes 

18 perfect sense. 

19 In sum, the defendant's proposed construction ofRCW 1 0.95.040(1) requires a strained 

20 and contorted reading of the statutory language that does not comport with its plain meaning. 

21 Thus, the defendants' proposed construction contravenes legislative intent, and should be 

22 rejected. 

23 

24 STATE'S RESPONSE TO DEFENDANTS' '1MOTION 
TO STRIKE NOTICE OF INTENT TO SEEK THE 
DEATH PENALTY ON GROUNDS THAT IT WAS 
FILED IN VIOLATION OF RCW 10.95.04011

- 6 

Daniel T. Satterberg, Prosecuting Attomey 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-~000, FAX (206) 296·0955 



17500752 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

B. THE DEFENDANTS' PROPOSED CONSTRUCTION OF THE STATUTE IS 
ABSURD AND WOULD LEAD TO ABSURD RESULTS. 

As discussed above, the defendants' arguments fail the first rule of statutory construction 

under the ''plai.t1 meani.t1g11 analysis. But secondarily, the defendants' arguments fail tmder 

another wellftestablished rule of statutory construction: that wherever possible, statutes must be 

constmed in a matmer that avoids absurd results. The defendants' motion should be denied fot 

this reason as well. 

When a court interprets a statute, the court must avoid reading the statute in a manner that 

produces absurd results. State v. J.P., 149 Wn.2d at 450. This rule is based on the commonsense 

notion that the legislature is presumed to intend that its enactments should not result in absurdity. 

State v. Vela, 100 Wn.2d 636, 641, 673 P.2d 185 (1983). In mder to avoid such absurd results, a 

court should avoid reading a statute in an overly narrow or constrai.t1ed manner. As the United 

States Supreme Court explained over 60 years ago, 

We are mindful of the maxim that penal statutes are to be stdctly 
construed. And we would not hesitate, present any compelling reason> to apply it 
and accept the restricted interpretation. But no such reason is to be found here. 
The canon in favor of strict construction is not an inexorable command to 
override common sense and evident statutory purpose. It does not require 
magnified emphasis upon a single ambiguous word in order to give it a meaning 
contradictory to the fair import of the whole remaining language. As was said in 
United States v. Gaskin, [citation omitted], the canon 11does not require distortion 
or nullification of the evident meaning and purpose of the legislation." Nor does 
it demand that a stat1tte be given the "narrowest meaning"; it is satisfied if the 
words are given their fair meaning in accord with the manifest intent of the 
lawmakers. 

United States v. Brown, 333 U.S. 18,25-26, 68 S. Ct. 376, 92 L. Ed. 442 (1948). 

In this case, even assuming for the sake of argument that the "plain meaning" analysis 

does not defeat this motion outright, the defendantst proposed interpretation ofRCW 

10.95.040(1) would clearly lead to absurd results. Indeed, it strains the bound of reason to 

STATE'S RESPONSE TO DEFENDANTS' uMOTION 
TO STRIKE NOTICE OF INTENT TO SEEK THE 
DEATH PENALTY ON GROUNDS THAT IT WAS 
FILED IN VIOLATION OF RCW 10.95.04Qtt ~ 7 
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1 attempt to imagine how an elected prosecutor could possibly make a rational decision as to 

2 whether to seek the death penalty in any aggravated murder case without considering all relevant 

3 information at his or her disposal including, most obviously, the facts of the case and the strength 

4 of the available evidence. Put another way, if anything would lead to an arbitrary, wanton and 

5 frealdsh application of the death penalty in violation of Fuhrman v. Georgia, 1 a rule requiring a 

6 prosecutor to disregard everything but the defense's mitigation packet would certainly do so.2 

7 Moreover, the defendants' proposed construction of the statute is not only absurd in the 

8 results it would produce, it would be impossible to implement. Given that it is the prosecutor 

9 who charges defendants with the crime of aggravated murder in the first place, how is it that the 

10 prosecutor is to shield him- or herself from the facts of the crime and the available evidence such 

11 that he or she can consider only the defendant's mitigation packet"" which, at least in this county, 

12 through no fault of the prosecutor's ofi:ice, is not even produced by the defense until many 

13 months, a year, or more after the crime has occulTed? The defendants' proposed construction 

14 fails for this reason as well. 

15 In short, it should go without saying that the elected prosecutor must consider all relevant 

16 information before deciding whether to seek the death penalty in any given case, and to suggest 

17 

18 

19 

20 

21 

22 

23 

24 

1 408 U.S. 238, 92 S. Ct. 2726, 33 L. Ed. 2d 346 (1972). 

2 Hypothetically, based on the reading of the statute that the defendants propose, a prosecutor 
would seek the death penalty in a case where the available evidence proving premeditation, the 
defendant.'s identity, or some other necessary element is not especially strong, yet the mitigation 
evidence presented is negligible. By the same token, that same prosecutor would not seek the 
death penalty in another case where the evidence of guilt is overwhelming, the defendant's 
criminal history is lengthy, and the crime is undeniably heinous, yet the defendant succeeds in 
presenting a compelling mitigation packet. In other words, those most deserving of death .would 
be spared by the prosecutor's. initial decision, while marginal cases would proceed to verdict. For 
obvious reasons, this simply cannot be the law. 

STATE'S RESPONSE TO DEFENDANTS' "MOTION 
TO STRlKENOTICEOFINTENTTO SEEK THE 
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9 

10 

otherwise defies common sense. As one commentator has stated in an article generally critical of 

the application of the death penalty: 

In sum, death-worthiness requires a holistic assessment of crime, record, 
background, and mitigation. Because a prosecutor has a universe of murder cases 
to compare, he/she is much better suited to applying a "worst of the worst" metric 
than a jury analyzing a single crime and individual in isolation. It is in this factual 
and legal framework that prosecutorial discretion is exercised.3 

The defendants' proposed construction ofRCW 10.95.040(1) would not allow tlus 

11holistic assessment. tr It should be rejected. 

c. THE DEFENDANTS' INVITATION TO THIS COURT TO REVERSE MR. 
SATTERBERGtS DECISION BASED ON THE PURPORTED STRENGTH OF THEIR 
MITIGATION PACKETS IS AN INVITATION TO VIOLATE THE SEPARATION OF 
POWERS DOCTRINE. 

11 Lastly, viewing the defendants' pleadings as a whole, it seems clear that the defendants 

12 are asking this Comt to independently re-examine their mitigation packets, to find that the 

13 infmmation contained in those packets provides a basis to merit leniency, and to ovenide Mr. 

14 Satterberg's decision to seek the death penalty in these cases. Such an undertaking would violate 

15 the separation ofpowers doctrine, as the initial decision as to whether a special sentencing 

16 proceeding will be held rests with the elected county prosecutors, not the judiciary. The 

17 defendants' claim fails for this reason as well. 

18 The Washington Supreme Court has previously held that RCW 10.95.040(1) constitutes a 

19 proper delegation of legislative authority to the executive branch in vesting county prosecutors 

20 

21 

22 

23 

24 

3 Prof. Jules Epstein, Death-Worthiness and Prosecutorial Discretion in Capital Case Charging, 
Widener Law School Legal Studies Research Paper Series no. 09-39, p. II. This article may be 
downlo?ded free of charge from The Social Science Research Network, at 
http://ssrn.com/abstract=1498704. 
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1 with the discretion to seek the death penalty in cases that meet the applicable standards. 

2 Cam:r.Lbt:Jl, 103 Wn.2d at 25-27. In addition, the court "has never recognized a prosecutor's 

· 3 discretion to file charges or to seek the death penalty as a judicial function." State v. Finch, 137 

4 Wn.2d 792, 809 975 P.2d 967 (1999). Moreover, "[a]lthough the exercise ofprosecutorial 

5 discretion under the sentencing structure ofRCW 10.95 is not strictly analogous to the exercise 

6 of discretion involved in the charging function, the principle is similar" in that the prosecutor 

7 examines the available evidence and determines whether the issue of mitigation should go to the 

8 jury. Dictado, 102 Wn.2d 297-98. Further, 11[t]he power of the Legislature over sentencing is 

9 plenary[.]" State v. Benn, 120 Wn.2d 631; 670, 845 P.2d 289 (1993). Therefore, the fact that the 

.1 0 legislature has properly delegated the initial decision whether to seek the death penalty to the 

11 county prosecutors ipso facto means that it would violate the separation of powers doctrine for a 

12 court to re-weigh the aggravating and mitigating circumstances and second~guess a prosecutor's 

13 decision in this regard. 

14 Nonetheless, the defendants ask this Court to consider their mitigation packets and to 

15 make its own subjective decision as to whether a special sentencing proceeding should be held. 

16 In so doing, the defendants argue the purported merits of their mitigation evidence, and they 

17 question Mr. Satterberg's decision to submit the death penalty decision to the jury. This is an 

18 inappropriate inquiry for this Court to engage in, as the discretionary decision has already been 

19 made by the person entrusted to do so by the legislatttre. This Court should decline the 

20 defendants' invitation to override the legislative and executive branches in this fashion. 

21 

22 

23 

24 STATE'S RESPONSE TO DEFENDANTS' '1MOTION 
TO STRIKE NOTICE OF INTENT TO SEEK THE 
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1 III. CONCLUSION 

2 For all of the foregoing reasons, this Court should deny the defendants' uMotion to Stl"ike 

3 ·Notice oflntent to Seek the Death Penalty on Grounds That It Was Filed in Violation ofRCW 

4 

5 

6 

7 

8 

9 

10 

11 

12 
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14 

15 
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23 

10.05.040." 

Respectfully submitted this {]'fltl day of January, 2010, 

DANIEL T. SATTERBERG 
King County Prosecuting Attorney 

By:. __ ~~~--~----~----~-­
Jame Jude Konat, WSBA #16082 
S or Deputy Prosecuting Attomey 

By:_..::::::;z:--'1-~::..._-------­
Micha Mohandeson, WSBA #30389 
Se ·or Deputy Prosecuting Attorney 

R. Vitalich, WSBA #25535 
wr Deputy Prosecuting Attorney 
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON 
COUNTY OF KING; 

Plaintiff, 

v. 

JOSEPH T. McENROE, 

) No. 07wCw08716~4 SEA 
) 
) DEFENDANT McENROE'S REPLY TO 
) STATE'S RESPONSE TO MOTION 
) TO STRIKE NOTICE OF INTENT TO 
) SEEKTHEDEATHPENALTYON 
) GROUNDS THAT IT WAS FILED IN 
) VIOLATION OF RCW 10.95.040 AND 
) MEMORANDUMOFLAWIN 

~D~e~~~en~d~a=nt~-----------------) SUPPORTTHEREOF 

REPLY 

The State's Response to Mr. McEnroe's motion argues that the motion should fail 

because, it alleges, "1) the plain language of the statute does not support the defendant's 

argument, 2) the defendanfs proposed construction of the statute is absurd and would lead to 

absurd results, 3) this Court is not vested with the authority to intervene in the elected 

prosecutor's decision." State's Response at2. 
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THEREOF 

THE DEFE'NDER ASSOCJATION 
81 0 THIRD A VENUB, SUI'!'E 8 00 
SEATTLE, WASHINGTON 9 8 I 04 
TEL: 206-447-3900 EXT. 752 
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Mr. McEnroe replies to this threefold response thusly: First, the State has ignored the 

2 "plain language" of RCW 10.95.040 and read into it langliage the state wishes the legislature had 

3 included. The legislature directed prosecuting attorneys to focus on the sufficiency of mitigating 
4 

factors and not circumstances of the crime. 
5 

6 
Second, there is nothing "absurd" about Mr. McEnroe's assertion that a prosecutor's 

7 decision to file a notice of intention to seek the death penalty must be made based on the 

8 sufficiency of mitigating circumstances known to the prosecutor. Understanding and applying 
9 

RCW 10.95 as a multiple filtering sentencing scheme effects legislative intention, honors 
10 

11 constitutional separation of powers, and promotes efficient use of criminal justice resources. The 

12 State's Response essentially calls for the prosecutor to ignore the statutory sentencing scheme 

13 
and determine whether to file a death notice using a procedure developed by the prosecutor 

14 

15 
himself, rather than by the legislature. 

16 Third, judicial review of the State's decision of whether to file a death notice does not 

17 violate separation of powers because a notice of intention to seek the death penalty is not a 

18 
criminal charge nor within the prosecutorial charging function. Courts in this state have stricken 

19 

20 
death notices even for minor defects in form and service. All three parts of the State's Response 

21 are discussed in more detail below. 

22 

23 

24 

25 
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I. The State Has Misread The Statute, the State Does Not Understand the 
Statutory Scheme of RCW 10.95.040, and Defendant's Construction Does 
Not Produce Absurd Results 

The States reply admits that in filing notices of intention to seek the death penalty 

against the defendants here the prosecutor not only considered the alleged factual circumstances 

of the murders but considered them almost~ if not entirely~ to the exclusion ofthe mitigating 

evidence proffered by both defendants. fu. fact, the State's reply does not suggest any 

deficiencies at all in the mitigation evidence. Tile State's reply supports the contention that 

Prosecutor Dan Satterberg made up his mind to file a notice of intention to seek the death penalty 

very early on and there was no kind or amount of mitigating evidence that could dissuade him 

because of his reaction to the crime itself. 

Mr. McEnroe discussed the plain language ofRCW 10.95.040 in his Opening Brief at 13 

- 20. In response the State urges the Court to ignore the omission of any reference to the 

circumstances of the crime. The state simply ignores the case law on interpretation of statutory 

language it does not like and denigrates the defendants' arguments as "absurd." As noted, the 

stamtory scheme is not "absurd," and proper application of it will not lead to absurd results. 

As explained in :Mr. McEnroe's opening brief, Washington's death penalty scheme does 

11ot favor death sentences, Opening Brief at 15- 17. It is not supposed to be easy for prosecutors 

to seek or to secure death sentences. Unlike many other states, the only crime that can even be 
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considered as a potential capital prosecution is nremeditated murder.1 No matter how horrible a 

rapewhomicide might be, or a homicide of a child by neglect or abuse, or how reckless a 

defendant might be in actions which resulted in the death or deaths of innocent victims, unless a 

defendant deliberates and has a premeditated intent to kill, the death penalty is not an option 

regardless of a defendant's criminal record or any other offensive circumstance of the crime or 

the defendant. 

When the state believes it can prove a murder is premeditated and the facts of the murder 

seem to warrant more punishment than a bare charge of frrst degree murder carries under the 

standard sentencing range, the prosecutor may consider whether statutory sentencing 

enhancements under RCW 9.94A allow for adequate renouncement and punishment of crime. 

The prosecutor may then consider whether the facts of the murder, when compared to other 

premeditated murders, are especially heinous and, if so, whether one of the fourteen aggravating 

factors defined by the legislature in RCW 1 0.95.020, applies and can be proven. This is when a 

prosecutor selects the worst of the worst premeditated murders from the herd of all premeditated 

mtrrders - all of which are extremely serious crimes. A prosecutor properly focuses on the 

1 To give but a few examples, Texas allows death eligibility for "intentional or knowing" murder. TEx. CODE ANN. 
23 19.02(b). Arizona allows death eligibility for premeditated or felony murder . .A'R.IZ. REv. STAT. ANN. § 15.1(g)(l). 

Oregon allows death eligibility for premeditated or felony muroer, and California allows it for aU first degree 
24 murders. CAL. PENAL CODE§ 187-199. 

25 
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circumstances of the murder when he decides whether or not to charge aggravating factors under 

RCW 10.95.020) that is, whether to render a crime eligible for death sentencing. 

Once a prosecutor has considered facts of a crime and charged aggravated murderl the 

eligibility phase of our capital sentencing process is over. The prosecuto:dal charging function is 

over. Prosecutorial assessment of any aggravated circumstances of the murder is over. At this 

point the process is sentence selection which marries legislative and judicial functions. The 

legislature sets the range of sentencing options (in the case of aggravated murder, this means life 

in prison without release, or the death penalty) and it is the court's function to assure the proper 

sentence is applied within the range. The prosecutor is tasked with filing a notice of intent to 

seek ~e death penalty tmder very restricted cirmunstances, when the prosecutor has reason to 

believe there are not sufficient mitigating circumstances to merit leniency (a life without release 

sentence). "Reason to .believe" sets a "reasonable prosecutor" standard for assessing mitigating 

factors applicable to a defendant. The legislature has clearly attempted to minimize prosecutorial 

subjectivity and to assure standardiZed procedures throughout the state. The pro~ecutor's focus 

must be on mitigating circumstances and the com't not only can but must oversee the filing 

procedures to assure death notices are filed only when the statute is followed, both procedurally 

and substantively. When prosecutors follow the dear language ofRCW 10.95.040 and file 

notices only when there are not sufficient mitigating circmnstances then the overarching design 

of Washington's death penalty scheme is achieved, capital trials and all of the extraordinary 
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expenditure of public resources they entail, will be reserved only for the worst of the worst 

murders committed by the worst of the worst individuals. 

II. RCW 10.95.020 Is Meant To Be Applied Only To The "Wol'st of the Wol'st" 
Premeditated Murdel'S 

Premeclitated murder is classified as a ••worst" crime under Washington law. It is a Class 

A felony with a maximum sentence of life in prison with possibility of release. RCW 9A.20.021. 

It is a "'most serious offense," RCW 9.94A.030 (29); a "violent offense," RCW 9.94A.030 (50); 

and a "serious violent offense," RCW 9.94A.030(41). One count of premeditated murder has a 

minimum standard sentence range of 240 to 320 months (20 years to 26 years and sL'\. months). 

A defendant's "offender score" is calculated from his prior criminal history, and may raise the 

standard range sentence as high as 411 months to 548 months (34 years, two months to 45 years, 

six months). RCW 9 .94A.515. Proof of enumerated aggravating factors under RCW 9 .94A.53 5 

permits the court to impose sentences greater than the standard range. The use of a deadly 

weapon (RCW 9.94A.517) or a :firearm (RCW 9.94A.533) in a premeditated murder adds 

additional years to the standard range sentence which must be served consecutive to the total 

sentence otherwise imposed. Sentences for multiple counts of premeditated murder must be 

served consecutively. 
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It is apparent that the legislature considers premeditated murder by itself to be a most 

2 serious crime and sentencing enhancements allow for identification and especially severe 

3 punishment of the worst premeditated murders. Standard sentencing protocols under RCW 

4 
9.94A recognize a broad range of circmnstances of premeditated murders and allow the state and 

5 

6 
the courts to appropriately distinguish a single victim murder with only a bit more than a 

7 "moment in time" of premeditation committed by a first time offender~ meriting a sentence of 

8 twenty years, from murder or murders involving a "particularly vulnerable" victim, "manifest 
9 

deliberate cruelty to the victim,'' '~a high degree of sophistication or planning," or the other 
10 

ll factors described in RCW 9.94A.535(3), for which sentencing enhancements assure 

12 imprisonment for most if not all of a defendant's nai11rallife. 

13 
Washington's death penalty statute~ RCW 10.95, does indeed require a prosecuting 

14 

15 
ati:orney to determine whether a pr,emeditated murder is among the "worst of the worst" crimes 

16 and therefore eligible for a sentence of death. However, this death eligibility cletennination is a 

17 charging decision within the prosecutorial function- this death eligibility decision is not the 

18 
decision to file a notice of intention to seek the death penally. Instead, this death eligibility 

19 

20 
decision it is the decision whether or not to charge a defendant with aggravating factors under 

21 RCW 1 0.95.020. 

22 RCW 10.95 is intended to be applied to those premeditated murders in which the facts of 
23 

the crime are so offensive as to distinguish them from even the worst of the murders that can be 
24 

25 
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charged and sentenced under RCW 9.94A. RCW 10.95 is for the worst of the worst of 

premeditated murders.2 A prosecutor's charging discretion must be applied at this critical 

juncture. It is in deciding whether to elevate the charge to aggravated mw·der punishable by a 

minimum of life in prison without release that the prosecute~ must scmtinize the facts of the 

crime and determine whether the facts are clearly more heinous than most premeditated murders. 

The legislatme has listed fourteen aggravating factors (RCW 1 0.95.020) which may 

distinguish a premeditated murder from even one of the worst murders contemplated in RCW 

9.94A. However, a prosecutor need not allege aggravating factors under RCW 10.95.020 if he 

believes the evidence for such factors is weak or he believes the crime is appropriately charged as 

premeditated murder, RCW 9A.32.030, and sentenced under RCW 9.94A.510, with upward 

departures as appropriate and proven under RCW 9.94A.535. Indeed, many of the aggravating 

factors listed under RCW 10.95.020 are similar to upward departure factors included in RCW 

9.94A.535. It is appropriate for a prosecutor to consider at this charging stage whether the 

totality of circumstances of a premeditated murder are so heinous as to elevate it to a charge 

identifying it as truly among the worst of the worst crin1es and punishable of one of the two most 

severe sentences under Washington law, life in prison without release or the death penalty. 

2 "Aggravated murder is more serious than murder in the first degree, which lacks the statutory aggravating 
23 circumstances. State v. Mzarrv. 1 J ·1 ~sh.2d 591, 595, 76a p.2d 432 0988); Kincaid,_] 03 Wash.2d at 312. 692 

UQ 82;!. Therefore, the aggravated murder statute, RCW l 0.95, functions consistently with the SRA by prescribing 
:24 a more severe penalty than that provided m the SRA for "ordmary" fttst degree mlU'der. Likewise, to satisfY the 

:25 
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Premeditated murder as defmed in RCW 9A.32.030(1)(a) is a worst crime always 

2 punishable by a maximum term life in prison (with possibility of release). RCW 9A.32.040. 

3 While all first degree murders are among the worst crimes~ all worthy o:f a life sentence, 

4 
premeditated murder is worse than murder tln·ough indifference to life or murder during 

5 

6 
enumerated felonies. The latter two situations of murder, no matter what the accompanying 

7 circumstances, can never be punishable by a sentence greater than life in prison :with the 

8 possibility of release. The legislature determined that a premeditated murder is worse than a 
9 

murder committed under a lesser mental state .. The legislature in RCW 10.95.020 identified and 
10 

11 codified fourteen aggravating factors which, if charged and proven, elevate a premeditated 

12 murder from the worst, deserving life in prison, to the worst oftheworst, a crime certainly 

13 
plmishable by life in prison without release and eligible for the highest punishment, death. Thus 

14 

15 
fue legislature itself has defined "worst of the worst" among premeditated murderers. 

16 Deciding whether to allege statutory aggravating factors is a charging decision entirely 

17 within the pl·osecutorial function. Aggravating factors are legislatively defined. It is up to the 

18 
prosecutor to detennine whether he can prove an aggravating factor beyond a reasonable doubt. 

19 

20 
Furthermore, like other charging decisions the prosecutor has discretion not to charge an 

21 aggravating factor if he believes the evidence for it is' weak or other facts reasonably incline the 

22 

23 
SRA's purpose of like sentences for like crimes, it is important that •ordinary' first degree murderers and aggravated 

24 murderers not receive the same degree of punishment." State v. Kron, 63 Wash.App. 688 (1992). 

25 
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prosecutor against upgrading premeditated murder to aggravated murder. "Prosecuting attorneys 

2 are vested with great discretion in determining how and when to file criminal charges .... " 

3 State v. Korum, 157 Wash.2d 614 (2006), citing Dr@ v. United States, 508 U.S. 129 

4 
(1993)(recognizing prosecutors have "universally available and unvoidable power to chru:ge or 

5 

6 
not to charge a:n offense.''). 

7 A prosecutor's discretion to charge or not charge aggravating factors under RCW 

8 10.95.020 at this eligibility stage is the safeguard against the potential injustices, or "absurdities", 
9 

raised by the state. State's Response at 8, footnote 2. If the prosecutor does not believe the 
10 

11 
murder before him stands out from other premeditated murders so as to merit eligibility for the 

12 most severe sentence available, despite the fact it may be provable as aggravated murder, he may 

13 
exercise his discretion not to charge aggravating factors. If the evidence of premeditation or 

14 

another element ".is not especially strong'' as posited in the State's Response, there is no need or 
15 

16 obligation to allege statutory aggravating factors. It is at this stage the prosecutor can and should 

17 separate common premeditated murders from those that, considering only facts of the crime, are 

18 
truly exceptional on the heinous scale. For instance, a prosecutor need not charge the 

19 

20 
convenience store robbery gone wrong as aggravated murder, he may instead charge first degree 

21 felony murder or even premeditated murder with a separate count ofrobbery.3 There are many 

22 

23 
3 Here are some examples of the alternatives available to the prosecutor in case of a convenience store robbery "gone 

24 bad" with the following facts: Defendant g?es to convenience store with loaded pistol and demands money from the 

25 
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ways a prosecutor can charge murder to recognize th(t very serious nature of the crime and assure 

a lengthy sentence, often an effective life without release sentence under the SRA, and at the 

same time acknowledge that the murder, while a worst crime, is not one of the few "worst oftl1e 

worst" murders. Declining to chatge aggravating factors is not reviewable. Since charging is a 

prosecutorial function the court may not involve itself in the appropriateness of the charges 

brought except in very limited circumstances. This scheme is prescribed by the legislature, and 

the results it produces are not absurd. 

register. The store clerk and the defendant are the only two people present, and the clerk is a senior citizen, 75 years 
old. The defendant kills the clerk by shooting hlm. after the clerk hands the defendant the money. The prosecutor 
has a number of options here. 'First, he could charge First Degree, Premeditated Murder under RCW 
9A.32.030(1)(a), plus he could also charge Robbery I 0 tmder RCW 9A.56.200. Both counts would carry with them 
a firearm enhancement of five years. Assume defendant has no prior criminal convictions. If convicted of both 
Murder 1° and Robbery 1°, the defendant would face a sentence of261 to 347 for the Murder I o (defendant's 
Offender Score would be 2, based on the concurrent offense of Robbery 1 °(and assuming that Robbery 1° is not 
considered the "same criminal conduct as Murder 1 °), plus 60 montbs for the firearm enhancement consecutive to 
the Murder 1° base sentence, PLUS 41 to 54 months on the Robbery 1° which would be served concurrently with the 
Murder 1° base sentence, plus a second (consecutive) period of60 months for the fttearrn enhancement on the 
Robbery 1°, for a total sentencing range of381 to 467 months (31.75 to 38.9 years). The State could ask for an 
exception sentence up to life in prison WITH the possibility ofrelease if the jury found that the Defendant was a 
"particularly vulnerable victim" due to being a senior citizen. 

A second nlternative would be for the prosecutor to charge Murder 1° either under 9A.32.030(1 )(c) (Felony 
Murder) or charge it under 9A.32.030(1)(a), and decide not to charge Robbery at all. In this case, if convicted, 
Defendant's sentencing range would be 240 to 320 for the Murder 1° (no concurrent offenses, thus offende1· score is 
0), plus 60 months for the firearm enhancement, for total sentence of300 to 380 months (25 to 31.7 years). Again, 
the State could ask for an exceptional sentence of up to life in prison with the possibility of release if the jury found 
that the Defendant was a "particularly vu1nerable victim" due to being a senior citizen. 

A third alternative would be to file Aggravated First Degree Murder charges under 10.95.020(11)(a), for 
which the Defendant's sentence would be either the Death Penalty or Life in Prison Without the Possibility of Parole. 
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Ill. Mter the Decision To Charge Aggravating Factors Under RCW 10.95.020 Is 
Made and Charges Have Been Filed, the Court Can and Must Oversee the 
Sentencing Process Including Whether a Death Notice Has Been Properly 
Filed 

Once the prosecutor has decided whether or not to charge aggravating factors the 

proseciltorial function ceases, and once that function ceases, decisions made by a prosecutor are 

reviewable by the courts. The Washington Supreme Court discussed the nature and limits of a 

prosecutor's constitutional duties in State v. Schillberg, 94 Wash.2d 772 (1980). h1 Schillberg, a 

DUI defendant petitioned the trial court for a deferred prosecution, a new sentencing alterative at 

the time. The state objected but the district court granted the deferred prosecution. The state 

sought a writ in Superior Court, which was granted. The Superior Court reluctantly granted the 

'Writ ftnding the deferred prosecution statute; RCW 1 0.05.030, "stripped" the court's equitable 

powers, because the language of the statute l'equired the concurrence of the prosecutor before a 

defendant could be evaluated for deferred prosecution, thus limiting the sentencing court's 

authority. On appeal, the Washington Supreme Court ruled that as sentencing alternative 

referral for deferred prosecution was "at least partially a judicial act." 

The State argues that vesting the court with sole authority to refer a person for 
evaluation invades the charging function which is traditionally reserved to the 
prosecuting attorney .... This contention overlooks the fact that the court's 
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disposition of the petition follows the prosecutor's decision to charge; once the 
accused has been charged and is before the court, the charging function ceases. 

Schillberg, id. (Emphasis added). §tate v. Campbell, 103 Wash.2d 1 (1984), relied upon by the 

state, expressly follows State v. Schillberg, supra. Schillberg held that even when the legislature 

delegates a role in sentence selection to the prosecutor, the prosecutor must strictly confonn to 

standards set by the legislature and the court must be able to review whether the standards have 

been met. In Schill berg the Superior Court's refusal to reinstate a deferred prosecution over the 

state's objection was reversed by the Supreme Court. In other words, the Superior Court in 

Schillberg had a duty to assure the prosecutor met legislative standards. There is no separation of 

powers issue because sentence selection is not a constitutional'prosecutorial ftmction, it is a 

judicial function.4 

Joe McEnroe and Michele Anderson were charged and before the court when they were 

arraigned on charges of Aggravated First Degree Murder. At that point the prosecutorial 

charging function ceased. 

A notice of intention to seek the death penalty is not a criminal charge. That is why even 

arguably minor defects in the way a notice is served, if service deviates from the procedure 

specified in RCW 10.95.040, mandates dismissal of the notice with prejudice. "No notice, no 

23 
4 "The spirit of the law is in keeping with the acknowledged power of the Legislature to provide a minimum and 
maximum tenn within which the trial court ntay exercise its discretion in fixing sentence." State y, Le Pitre. 54 

24 Wash. 166, 103 P. 27 (1909). 

25 
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death penalty." State v. Dearborn, 125 Wash.2d 173 (1994). Defects in charging docwnents or 

2 arrests do not automatically require dismissal of charges. CrR 2.2(f), (g). 

State v. Campbcll. supra, was a challenge to the statute and did not raise an issue as to 

4 
whether the prosecutor followed the statute and properly filed a notice of intent in Campbell's 

s 

6 
particular case. Nonetheless, CampbJill supports :Mr. McEnroe's argument that RCW 10.95.040 

7 requires a prosecutor to seek the death penalty when and only when "there are reasons to believe 

8 there are not sufficient mitigating cil'cumstances to merit leniency.'~ "There is no equal 
9 

protection violation here because a sentence of death requil'cs prosecutorial consideration of an 
10 

11 additional factor beyond that for a sentence of life imprisonment, an absence of mitigating 

12 circumstances." Campbell, supra. Campbell recognizes that the prosecutor's role in deciding 

13 
whether to file a notice to seek the death penalty is delegated authority from the legislature and as 

14 

15 
such it must be exercised pursuant to clear standards. "The separation of powers principle 

16 requires that the delegation of legislative power to the executive [prosecutor] be accomplished 

17 along with standards which guide and restrain the exercise of the delegated authority." 

18 
Campbell, id .• quoting Schillberg, supra. Prosecutors would be neither guided nor restrained if 

19 

20 
the courts could not review whether death notices were filed in compliance with RCW 

21 10.95.040. 

22 The position of the State, that a prosecutor is free to seek death based on his individual 
23 

perception of the heinous nature of a murder renders the decision standardless in the same way an 
24 

25 
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aggravating factor of"especially heinous, atrocious, or cruel," rendered several states' capital 

sentencb.1g schemes standardless and unconstitutional. "To say that something is "especially 

heinous" merely suggests that the individual jurors should detennine that the murder is more than 

just "heinous", whatever that means, and an ordinary person could honestly believe that every 

unjustified, intentional taking of human life is "especially heinous." Maynard v. Cartwright, 486 

U.S. 356 (1 ?88), quoting Godfrey v. Georgia, '446 U.S. 420 (1980). Our legislature has assured 

that death sentences are not sought based on the subjective feelings of outrage of individual 

prosecutors by directing that prosecutors seek death only in cases in which the defendants can 

muster little or no mitigating evidence or cannot support the mitigating circumstances they cla:i1J.!.. 

Conclusion 

For the foregoing reasons) the arguments in the State's Respon,')e must fail, and the Notice 

of Intent to Seek the Death Penalty against :Mr. McEnroe must be dismissed. 

DATED: Tuesday~ February 23,2010. 

Respectfully submitted, 

~ --~ ~ 
Kathryn Ltmd Ross, WSBA No. 68~4 
LeoJ.Ham~ji, WSBANo.18710 / 
William Prestia, WSBA No. 29912 
Attorneys for :Mr. McEnroe 
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IN THE SUPERIOR COURT OF WASHINGTON FOR JQNG COUNTY 

STATE OF WASHINGTON 
COUl\fTY OF laNG, 

Plaintiff, 

v. 

JOSEPH T. McENROE, 

) No. 07~C~08716-4 SEA 
) 
) SUPPLEMENTAL BRIEFING IN 
) SUPPORT OF DEFENDANT 
) McENROE'S MOTION TO STRIKE 
) NOTICE OF INTENT TO SEEK THE 
) DEATH PENALTY ON GROUNDS 
) THAT IT WAS FILED IN VIOLATION 
) OF RCW 10.95.040 

~D~e=£=en=d=a=n~t~-------------------) 

SUPPLEMENTAL BRIEFING 

At oral atgument on the Defendants "Motion to Strike Notice oflntent to Seek the Death 

Penalty on Gtounds that it Was Filed in Violation ofRCW 10.95.040," the Comt requested 

supplemental briefing and materials regarding the legislative history ofRCW 10.95.040 and a 

survey of corresponding statutes from other states. The defendants have jointly gathered the 

supplemental materials requested by the court. Appendix A to this supplement is comprised of 

significant documents verifying the legislative history of Washington's death penalty law, and 

other relevant matel'ials. Appendix B contains a summary of, and copies of relevant portions of, 

the death penalty schemes ofthe 36 states which retain capital punishment and the two which 
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recently repealed it. Also included as Appendix C is the Model Penal Code's death penalty act 

2 from which most current death penalty schemes descended. 1 

3 State v. Pirtle 
4 

Preliminarily, the Court mentioned during the hearing on March 26,2010, the case of 

6 
State v. Pirtle, 127 Wash.2d 628 (1995). Mr. McEmoe's counsel, Ms Ross, advised the Court 

7 that Mr. Pirtle's death sentence had been vacated in federal habeas corpus proceedings in the 

8 Ninth Circuit Court of Appeals. In fact, Mr. Pirtle's death sentence was vacated by the Federal 
9 

10 
District Court, Eastem District of Washington, 150 F.Supp. 1078 (E.D. Wash., 2001). The 

11 District Court affmned Mr. Pirtle's conviction of aggmvated murder. However, this conviction 

12 was reversed when the case reached the Ninth Circuit, 313 F.3d 1160 (9th Cir. 2002). Both the 

13 
district court and the appeals court held that Mr. Pirtle had received ineffective assistance of 

14 

15 
counsel. On remand Mr. Pirtle pleaded guilty to aggravated murder and the state agreed to a 

16 sentence of life in prison without release. 2 

17 
SUMMARY OF INFORMATION GATHERED 

18 

19 No other state death penalty statute has a notice of intent statute that includes a clause 

20 comparable to RCW 10.95.040's "when there is reason to believe that there are not sufficient 

21 
mitigating circumstances to medt leniency." The federal death penalty statute does not have such 

22 

23 
10nly Appendices A and C are attached to this filing. Appendix B is filed separately (but captioned appropriately) 

24 because it is almost 400 pages long. 
2The h1formation on disposition on remand was provided by Mr. Pirtle's post-conviction attorney, Todd Maybrown, 

:?.5 and a copy of the trial judge's report is attached. App. __ . 

26 
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a clause. The model penal code, on which most modern schemes including Washington's are 

based, does not have such a clause. See Appendix C. 

None of Washington's prior death penalty laws included the "when there is reason to 

believe that there are not sufficient mitigating circumstances to merit leniency" language. RCW 

10.94, the statute immediately preceding RCW 10.95, was enacted only four years earlier, Laws 

of 1977, Ex. Sess, ch. 206, eff. Jtme 10, 1977. Our cun·ent death penalty statute, RCW 10.95, 

was passed on April 26, 1981, and became effective immediately. Many ofthe same legislators 

were in office and for the passage of both laws. 

LEGISLATIVE HISTORY OF RCW 10.95.040 

The death penalty for mmder was among the first laws enacted by the legislature of the 

territory of Washington in 1854. Death was the mandatory sentence for first degree murder, 

although the governor of the territory had pardon and commutation powers. Laws of 1854, p. 78, 

sec. 12. Under territorial law hangings were conducted in public in the county where the 

defendant was convicted. In1901 the Washington State legislature amended the law to require 

executions to take place at Washington State Penitentiary. The laws of 1909, ch. 249, sec. 140 

provided that the punishment for first degree murder was death or life in prison "in the discretiqn 

of the comt') rather than being mandatory. None of Washington's early death penalty laws 

included ''notice of intention to seek the death penalty" provisions. 
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The legislatm-e abolished the death penalty by the laws of 1913, ch. 167, p. 581, 

2 amending sec. 2392 Rem & Bal Code which prescribed life imprisonment as the sole punishment 

3 . for first degree murder. 

4 

5 

6 

7 

8 
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10 

11 

12 

13 
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23 

24 

25 

26 

The death penalty was re~instituted by the laws of 1919, ch. 112, sec. 1, amending 2392 

of the Rem & Bal Code, codified as RCW 9.48.030, (See Appendix A) to provide, "Murder in 

the first degree shall be punishable by imprisonment in the state penitentiaty for life, unless the 

jury shall find that the punishment shall be death.'' Guilt and sentence were determined in one 

proceeding and the guilt and punishment verdicts were returned simultat1eously. The statute did 

not include a notice provision. 

In 1972 the United States Supreme Coutt declared all state death penalty schemes 

unconstitutional under the Eighth Amendment because the punishment was being sought and 

inflicted in an arbitrary and capricious way. Furman v. Georgia, 408 U.S. 232 (1972) 

Soon after publication of Furman, the Washington Supreme Comt found it controlling 

and declared the Washington death penalty statute, RCW 9 .48, invalid, so "[the] state is now 

precluded fwm any attempt to have the death penally imposed tmder the existing statute." State 

v. Baker, 81 Wash.2d 281 (1972). 

In November 1975, Washington voters enacted through the initiative process another 

death penalty law that made death the mandatory, aut01natic sentence for aggravated mmder. 

Initiative 316, codified as RCW 9A.32.046. That statute provided: 

SUPPLEMENTAL BRIEFING IN SUPPORT OF 
DEFENDANT McENROE'S MOTION TO STRIKE 
NOTICE OF INTENT TO SEEK THE DEATH 
PENALTY ON GROUNDS TRA'f IT WAS FILED 
IN VIOLATION OF RCW 10.95.040 
Page 4 ofll 

LAW OFF! CBS OF 

THE DEFENDER ASSOCIATION 
810 THIRD AVENUE, SUITE 800 
S!lATTLE, WASHINGTON 98104 
TEL; 206·447-3900 EXT. 752 

FAX: 206·44 7-2349 
E·MA!L: prestia@defender.org 



2 

3 

4 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

\ 

A person found guilty of aggravated murder in the first degree as defined in RCW 
9A.32.045, shall be ptmished by the mandatory sentence of death. Once a person 
is found guilty of aggravated murder in the first degree, as defined in RCW 
9A.32.045, neithet the court not· the jmy shall have the discl'etion to suspend ot 
defer the imposition or execution of the sentence of death. Such sentence shall be 
automatic upon any conviction of aggravated first degl'ee mmdel'. The death 
sentence shall take place at the state penitentiary under the direction of and 
pursuant to arrangements made by the superintendent thel'eof: Provided, that the 
time of such execution shall be set by the trial judge at the time of imposing 
sentence and as a pal't thereof. 

Since a death sentence was mandatory upon conviction of aggravated murdel', the filing of an 

information charging aggravated murder was all the notice needed. 

Subsequent to passage of the initiative, the Supreme Court declared mandatory death 

sentences unconstitutional. Woodson v. North Carolina, 428 U.S. 280 (1976). The Washington 

Supreme Court then declared RCW 9A.32.046 unconstitutional and found that the initiative 

backers had misread Furman. 

... a mandatory death penalty cannot withstand constitutional scrutiny. 
Thus, we decline [the state~s] invitation to distegard the decisions of the Supreme 
Com1: on this issue. 

State v. Green, 91 Wash.2d 431 (1979), referring to Woodson, supra. 

In 1977, the Washington legislature made another run at drafting a viable death penalty 

statute. RCW 10.94.010 required the :filing of a notice of intention to seek the death penalty: 

10.94.010 Notice oflntention ~Filing required, when~ Service- Contents·­
Failure of as bar to request. When a defendant is charged with the crime of 
murder in the :first degree as defined in RCW 9A.32.030(1)(a), the prosecuting 
attorney or the prosecuting attorney's designee shall 
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file a written notice of intention to request a proceeding to detennine whether or 
not the death penalty should be imposed when the pros'ecution has reason to 
believe that one or more aggravating circumstances, as set fm'th in RCW 
9A.32.045 as not or hereafter amended, was present and the prosecution intends to 
prove the presence of suchsircumstJ,nces or circun1sta1],ces in a special sentencing 
proceeding under RCW 1 0.94.020. 

The notice of intention to request the death penalty must be served on the 
defendant or the defendant's attorney and filed with the court within thhty days of 
the defendant's arraignment in superior court ofthe charge of murder in the first 
degree under RCW 9A.32.030(1)(a). The notice shall specifY the aggravating 
circumstance or circumstances upon which the prosecuting attorney bases the 
request for the death penalty. The court may, within the thirty day period upon 
good cause being shown~ extend the period for the service and filing of notice. 

If the prosecution does not -serve and file written notice of intent to request 
the death penalty within the specified time the prosecuting attorney may not 
request the death penalty. 

See Appendix A, emphasis added.3 

RCW 10.94 did not suffer the mandatory death sentence problem of its initiative 

predecessor but allowed defendants to avoid facing death by pleading guilty to aggravated 

murder.4 The Washington Supreme Cowt held: 

The Washington statutes fot· the imposition of the death penalty 
needlessly chill a defendant's constitutional rights to plead not guilty and demand 
a jury trial and violate due process. United States v. Jackson, supra. They do not 
meet the standards of the state or federal constitutions. 

21 State v. Frampton, 95 Wash.2d 469 (1981). 

22 

23 

24 3RCW 10.94 is attached in its final bill form, Substitute House Bill No. 615, passed June 3, 1977. See 

25 

26 

Appendix A. 

4State v. Martin, 94 Wash.2d 1, 614 P.2d 164 (1980). 
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In addition to its constitutional infhmity of allowing defendants to avoid the death penalty 

2 by pleading guilty, there were several other aspects ofRCW 10.94 that prosecutors in the state 

3 did not like. Washington Association of Pmsecuting Attorneys (W AP A) testified before the 
4 

legislature that it was too difficult to prove a defendant was likely to be violent in the futme as 

G 
required under RCW 1 0.94. "It's impossible to predict into the future," Pierce County 

7 Prosecutor, Don Herron, testified. Prosecutors also did not like the fact that under RCW 10.94 

8 the state had to prove fuere were ''not sufficient mitigating evidence to merit leniency," and 
9 

10 
wanted the burden put on the defendant to prove there was sufficient mitigating evidence. And 

11 the prosecutors did not like the requirement tmder RCW 10.94 that the state prove in the penalty 

12 · phase the defendant was guilty to a "clear certainty". Bremetton Stm, 2~8~1980, See Appendix 

13 

14 

15 

16 

17 

lR 

19 

20 

21 

22 

23 

24 

25 

26 

A. Pmsecutors were urging a complete rewrite of the death penalty law rather than a simple 

amendment to RCW 10.94 which would fix the guilty pleaproblem identified in Martin and 

Frampton. 

The prosecutors through W AP A drafted a proposed new death penalty statute which was 

first read to the house as HB 76 on January 16, 1981. WAPA explained its proposed new bill in 

a document entitled "Explanatory Material for 'An Act Concerning Mmder and Capital 

Punishment," written by Ron Franz, Decem bet 31, 1980. See Appendix A. The original bill 

fulfilled W APA's wish list in that it included a flowe1y p1'eatnble that expressed a legislative 

intent identical to the prosecutors' own sentiments: 

.. . The legislature therefore enacts this legislation to provide a sentence of death 
for those who comtnit certain particularly egregious murders to the ends that 
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HB 76, sec. l. 

others will be deten·ed, that murderers receive punishment conunensurate with 
their crimes, that there be adequate retribution for the families and friends of 
murder victims, and/or that the sanctity of life is .enhanced by imposing the 
ultimate penalty on those who take life. 

The prosecutors' proposal aimed to eradicate some of the legal doctrines that had vexed 

them in their pursuit of executions, such as narrow construction of criminal statutes and the rule 

oflenity: 

This act shall be liberally construed to give effect to its ptrrposes and, to this end, 
the rule oflenity shall have no application .... 

l-IB 76, Sec. 2. WAPA's "Explanatory Material".cladfied thusly: "Typically a criminal statute is 

strictly construed but this section requires it be liberally construed. This basically tells a court 

not to nitpick." Appendix A. 5 

In defining the aggravating circumstances, the prosecutors expressly included attempts of 

the specified felonies which elevated a murder to aggravated murder. HB 76, Sec. 4. 

The prosecutors also proposed to require the vote of ten jurors in order to answer the 

jury's sentencing question in the negative (no death sentence) and to provide for a mistrial and 

22 
5 A memorandum, dated 2-3-81, to the House Ethics, Law and Justice Cotmnittee from the Office of · 

23 

24 

25 

26 

Program Research, pointed out 

This provision may be of questionable effect. It attempts to reverse the universal rule that criminal 
statutes have to be strictly construed, and is probably inconsistent with the rule that a defendant in 
a capital case has the right to every possible procecluml protection ... 
Appendix A, p. 3. 
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retrial of the penalty phase if there was not unanimity in favor of a death sentence and not ten 

votes against death. l-IB 76, Sec. 8. 

While maintaining the structure of the original bill and significantly changing the jmy 

questions, undoubtedly easing the burden of the state in death penalty trials~ the legislature 

rejected all of the above proposed segments. 

To be fair to WAPA and the bill's sponsors, it appears the prosecutors may have wished 

to streamline the death penalty process because the proposal envisioned the death penalty to be 

sought against only the worst of the worst offenders, those without mitigating circumstances. 

The prosecutors included in their proposal, HB 76, a unique notice pl'Ovision unlike any other in 

the country: 

When a person is charged with aggravated first degree murder as defined by 
Section 4 of this act, the prosecuting attorney shall file written notice of a special 
sentencing proceeding to determine whether or not the death penalty should be 
imposed when there is reason to believe that there are not sufficient mitigating 
circumstances to merit leniency. 

HB 76, sec. 6, App. __ . The Franz Explanatory Material explained the proposed Section 6: 

This section provides for the notice of special sentencing proceeding through 
which the death penalty may be imposed. The notice must be filed within 30 days 
of the defendant's al1'aignment on a charge of aggravated first degree murder 
unless the pel'iod for filing the notice is extended by the court. 

During the period in which the notice may be filed~ the defendant may not 
plead guilty to the murder with which he is charged. .. . This time is needed by the 
prosecuting attorney to adequately detennine if a particulat defendant is a suitable 
candidate for the death ;rumlli:ty. Such an investigation typically requires an 
extensive recmds and background investigation of the defendant from sources not 
quickly available. 
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App. _, p. 8, emphasis added. The emphasis on whether "a particular defendant is a suitable 

candidate for the death penalty," was a marked change from the notice requirement of RCW 

10.94.010 which required a notice to be filed "when the prosecution has reason to believe that 

one or more aggravating circmnstances ... was present...'' and said nothing about mitigating 

circumstances. 

The legislature made significant changes to the original HB 76 but it retained the notice 

provision, with its exclusive emphasis on the prosecuting attorney having reason to believe there 

are not sufficient mitigating circumstances. See SHB 76, App. _and the final passed version, 

SHB. 76, App. _. It is also significant that the Senate proposed its own bill which had a 

different, more conventional notice provision: 

If a person is charged with aggravated first degree murder as defined by section 1 
of this act, the prosecuting attorney shall file written notice of a special sentencing 
proceeding to determine whethet or not the death penalty should be imposed if the 
defendant is found guilty. 

Proposed substitute senate bill3096, App. _. 

CONCLUSION 

RCW 10.95.040 is a unique provision among death penalty statutes requiring a prosecutor 

to focus on the mitigating circumstances of a particular defendant, and not the crime, in 

determining whether a particular defendant is among the worst of the worst deserving a sentence 

of death. The legislatm·e lmew this was a significant change from the prior statutes and 
24 

25 

26 
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considered altemative formulations but embraced the requirement that death be sought 'only 

against defendants who cannot produce substantial mitigating circumstances. 

The requirement of RCW 10.95.040 has not been met in these defendants' cases and the 

notice should be dismissed. 

DATED: Monday, April19, 2010 

Respectfully submitted, 

~ vt/l-~ Kathry~A No. 6894 
Leo J. Hamaji, WSBA No. 18710 
William Prestia, WSBA No. 29912 
Attorneys for Mr. McEnroe 
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201.6 52 Model Penal Code 

PART n. SPECIFIC OFFENSES 

ARTICLE 201. OFFENSES INVOLVING DANGER 
TO THE PERSON 

ection 201.6. Sentence of Death for Murder; Furlher 
Proceedings to Determine Sentence. 

(1) Death sentence excluded. . When a defendant iS 
>und guilty of murder, the Oonrt shaJI impose sentence for 
felony of the first degree if it is satisfied that: 

(a) none of the aggravating circumstances enu­
merated in Subsection (3) of this Section was estab­
lished by the evidence at the trial or will be established . . . 
if further- proceedings are initiated under Subsection 
(2) of this Section; or 

{b) milmtaiJ._gal mitigating circumstances, estab­
lished by the evidence af the trial, caJl for leniency; or 

(c) the defendant, with the consent of the pros­
ecuting attorney and the approval of the Court, pleaded 
guilty to murder as a. felony of the first degree; or 

(d) the defendant was under 18 years of age at the 
time of the coiiililission of the crime; or 

(e) the defendant's physical or mental condition 
calls for leniency; or · 

(f) although the evidence suffices to sustain the 
verdict, it does not foreclose all doubt respecting the 
defendant's gttilt~---

---
(2) Determination by Court or jury. Unless the Colirl; 

1pases sentence under Subsection (1) of thiS Section, it 
mll conduct a. separate proceeding to determine whether 

......_ 

Art. 201 53 §201.6 

the defendant should be sentenced for a felony of the first 
degree or sentenced to death. The determination shall be 
made by the Court if the defendant was convicted by a court 
sitting without a jliry or upon his plea of guilty, or jf the 
prosecuting attorney and the defendant waive a jury with 
respect to sentence. Otherwise, it shall be made by the 
same jury which determined the defendant's guilt, unless 
the Court for good canse ShoWn. discharges that jury, in 
Which event it shall be made by a new jury which shall be 
empanelled for the purpose. When the determination is 
snbinitted to a jury, it shall be called upon to return a 
verdict stating expressly that the death sentence either sha.ll 

. or shall not be imposed and the Court shall sentence the 
defendant in accordance with such verdict. If the jury is 
·unable to reach a unanimous verdict, the Court shall dismiss 
the jury and impose sentence for a. felony of the first degree. 

In the proceeding, evidence may be presented as to any 
matter that the Court deems relevant to senten'ce, including 
but not limited to the nature and circumstances of the crim~ 
the defendant's character, backgrotmd, history, mental and 
phjsical condition and any of the aggravating or mitigating _ 
circumstances _enumerated in Subsections (3) and {4) of 
this Section. Any such evidence which the Court deems to 
have probative force may be received, regardless of its 
a.dmism"bility under the exclusionary rnles of evidence, pro­
vided that the defendant's counsel is accorded a fair oppor­
tmrlty to rebut any hearsay statements. The prosecuting 
attorney and the defendant or bis eounsel shall be permitted 
to present argument for or against sentence· of death. 

The deterinina.t!on whether sentence of death shall be 
imposed shall be in the discretion .of the Court or ~--------­
the case mey- be. In exercis~ ~ ~e .~ourt 
or jury shall take :into ~the aggravating and nutigat:-
ing circumstances enumerated in Subsections (3) and ( 4) 
and any other fa.ets that it deems relevant but shall not 
impose sentence of death unless it :finds one of the aggrava.t:. 

~-
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ing circumstances enumerated in Subsection (3) and further 
.finds that there are no mitigating circumstances sufficiently 
substantial to call for leniency. When the determination is 
made by a jury, the Court shall so instruct and also shall 
inform the jury of the nature of the sentence that may be 
imposed, including its implication with respect to possible 
release upon parole, if the jury verdict is against sentence 
of death. 

Alternative formulation of Subsection (2): 

(2) Detel'lllination by Court. Unless the Court imposes 
sentence-under Subsection (1) of this Section, it shall con­
_duct a separate proceeding to determine whether the de­
fendant shoilld be sentenced for a. felony of the first degTee 
or sentenced to death. In the proceeding, the Court, in 
accordance with Section 7.07, shall consider the report of 
the pre-sentence investigation and, ·if a. psychiatric exam,. 
ination has been ordered, the report of such examination. 
In addition, evidence may be presented as to any matter 
that the Court deems relevant to sentence, including but 
not limited to the nature and circumstances of the crime, 
the defendant'S character, background, history, mental and 
physical condition and any of the aggravating or mitigating 
circumstances enumerated in Subsections (3) and (4) -of 
thiS Section. Any such ·evidence which the Court deems to 
have probative force may be received, regardiess of its 
admissibility 1mder the exclusionary ruleS of evidence, pro­
vided that the defendant's counsel is accorded a fair oppor• 
tunity to rebut any hearsay statements. The prosecuting 
-~ey and the defendant or his counsel shall be permitted 
to presenli ~.for._ or against sentence of death. 

The determination whether sente~f death shall be 
imposed shall be in the discretion of the CoUrt:·· In exer­
cising such discretion, the Court shall take into account 
the aggravating and mitigating circum.stan.ces enumerated 

./\ 

! 

t 
t-

r-

' 
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in Subsections (3) and (4) and any other facts that it deems 
relevant but shall not impose sentence of death unless it 
finds oile of the aggravating circumstances enumerated m 
Subsection (3) and further finds that there are no miti­
gating c:ircumstances sufficiently substantial to caJI for 
leniency. 

(3) Aggravating circumstances. 

(a) The murder was committed by a convict under 
sentence of imprisonment. 

(b) The defendant was previously convicted of 
another m.urder o-r of a. felony invelving the nse or 
threat of violence to the person. 

(c) At the time the murder was cominitted the 
defendant also committed anotp.er murder. 

(d) The defendant knowingly created a grea.t risk 
of dea.th to many persons. 

(e) The murder was committed while the defend­
ant was engaged or was an accomplice in the commis­
sion of, or the attempt to commit, or flight after com­
mitting or attempting to commit robb~, rape hy force 
or intiniidation, arson, burglary or kidnaping. 

(f) The murder was committed for the purpose of 
avoiding or preventing a. lawful arrest or effecting an 
escape fro;r:n lawful eustody. 

(g) The murder was commi~d for hire or pecu­
niary gain. 

(h) The murder waj; espeeially heinous, atrocious 
or cruel, manifesting exceptional 4epra-yi,ty. 

.- (4)~Mitiga.ting eircmnstances. 

(a) The defendant has no history of prior criminal 
activity. 

__ , 
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(b) The murder was committed whlle the defend­
ant was under the in:fiuence of extreme mental or emo­
tional disturbance. 

(c) The victim was a participant in the defend­
ant's homicidal conduct or consented to the homicidal 
act. 

(d) The murder was committed .under circum­
stances which the defendant believed to provide a 
moral justification or extenuation for his conduct. 

(e) The defendan.t··was an accomplice in a murder 
committed by another person and his participation in 
the homieidai act wa.S relatively minor. 

(f) The defendant acted under ·duress or under the 
domination of another person. 

(g) 4t the time of the murder, the capacity of the 
defeildant to appreciate the crimin!Uity [wrongfulness] 
of his conduct or to conform his conduct to the. require­
ments of law was impaired as a result of mental disease 
or defect or intoXication. 

(h) The youth of the defendant at the time of the 
crime. 

STATUS OF SECTION 

Presented to the Institute in Tentative Draft No.9 for considera­
tion at the May 1959 meeting. 

Revised to reflect the action talren bj the Institute. the principal 
change being the reversal of Subsection (2) and Alternative (2), to 
express a preference for the deter:mination of the Jssue by the jury 
rather than the court in contested cases. -

For Commentary, see Tentative-Draft No. 9, p. 63. 

The Code does not include provisions governing the execution 
of capital punishment Though this topic must be dealt with in a 
jurisdiction authorizing sentence of death, including the method of 
execution -and the traditional exemptions for pregnant women and 
persons in?ane at the time of execution, the primarily correctional 
preocctlpatioo of the Code led to the omission of this subject. 

AI:t. 801 57 

PAR.T m. TREATMENT .A 

ARTICLE 301. SUSPENSIO: 
PROBATIO: 

S-ection 301.1. Conditions of Sust,~· 

(1) When the Oourt suspe!D.df 
ten.ce on a pell"SSn who has been l 

sentences him to be placed on proba 
reasonable conditions, authorized 
deems necessary to insnr.e that he 
life or likely to assist him to do- m 

(2) The Court, as a condition < 
the defendant: 

(a) to meet bis family rE 

(b) to devote himself to a 
occupation; 

(e) to undergo availablt .· 
treatment and to enter and ren~> 
tu.tion, when required for that 

(d) to pursue a. p:rescnoed 
or vocational training; 

(e) to attend or reside in a 
the instruction, recreation or 1 

probation; 

(f) to refrain from freqnE 
reputable places or eonsorti 
persons; 
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON 
COUNTY OF KING, 

Plaintiff, 

v. 

JOSEPH T. McENROE, 

Defendant 

) No. 07-C-08716-4 SEA 
) 
) APPENDIX B OF DEFENDANT 
) McENROE'S SUPPLEMENTAL 
) MATERIAL .IN SUPPORT OF 
) 10.95.040 MOTION 

) 
) 
) 
) 

APPENDIX B OF SUPPLEMENTAL MATERIAL 

( Defendant McEnroe's supplemental briefing in support of the Motion To Strike the Death 

Notice on the Grounds that it was filed in violation ofRCW 10.95.040 is filed today under 

separate caption. This appendix constitutes Appendix B to that supplemental briefing. Appendix 

B consists of two (2) parts. The first p~ is a summary of the death penalty statute for each state . 

23 
. of the United States that currently has or until recently has a statute allowing th¥ death penalty .. 

24 

25 

26 

The second part is the actual text of each of the statutes summarized in the first part. Co-

Defendant Michele Anderson's team compiled these statutes and drafted the summary herein, 

APPENDIX B OF DEFENDANT McENROE'S 
SUPPLEMENTAL MATERIAL IN SUPPORT OF 
10.95.040 MOTION 
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LAW OFFICES OF 

THE DEFENDER ASSOCIATION 
810 THIRD AVENUE, SUITE 800 
SEATTLE, WASHINGTON 98104 
TEL: 206·447-39QO EXT. 752 

FAX: 206-447-2349 
E·MAIL: prestia@defender.org 



and thus they are signing off on this pleading with the McEnroe team. The Anderson team will 

2 .file a separate joinder endorsing this supplementary material. 

3 SUMMARY OF DEATH PENALTY STATUTES 
4 

-·· ----- ---·- · - --·--What fo116ws is· a briefState~by~·state'descriptioii of the deatlipenalty-sentencihgscl:feme ______ ------
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24 

25 

26 

for each state that currently has the death penalty as well as two states (New Jersey and New 
Mexico) that have recently repealed statutes authorizing the death penalty. 1 The notice 
requirements of each statutory scheme are also described. It is clear from this review that no 
other state has a statute that resembles RCW 10.95.040 in that no other state's statute requires the 
state to detennine that "there is reason to believe that there are not sufficient mitigating 
circumstances to merit leniency." RCW 10.95.040 is unique in that regard. 

·In general, of the 36 jurisdictions considered, 13 did not contain a specific notification 
procedure. Most of these states have an implied notification requirement, in that the state is 
either required to waive the imposition of the death penalty or to state on the record that the state 
will not to seek the death penalty. In 16 of the remaining 23 jurisdictions the state is required to 
give notice of the aggravating circumstances that the state intends to rely upon at the sentencing 
proceeding. Six of the 23 notice provisions are contained in court rules of procedure and the 
remaining are part of the states~ codes. 

ALABAMA: 

The Code of Alabama (13A-5-40 et. seq.) lists 1.8 "capital offenses," (murder with 
specific aggravating circumstances). If a defendant is convicted of capital murder, then the court 
conducts a sentencing proceeding at which a jury (or judge if jury is waived) considers all 
relevant mitigating and aggravating factors. The prosecutor does not file a notice of intention to 
seek the death penalty. The prosecutor's decision about whether to seek the death penalty is the 
prosecutor's initial decision to charge a murder as a capital murder. Unless one of the 10 
aggravating factors listed 13A-5-49 is proved beyond a reasonable doubt, the sentence has to be 
life. The jury's decision is advisory. 

1 A handful of states have statutes on the books that purport to impose the death penalty for certain classes of repeat 
sex offenders. These statutes are not discussed as the death penalty for non-homicide sex crimes has been 
determined violate the Eighth Amendment to the U.S. Constitution. Kennedy v. Louisiana, 554 U.S._; 128 S.Ct. 
2641 (2008). A handful of states defme treason and certain acts of "terrorism" as capital crimes. These statutes are 
also not included in this analysis. 
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ARIZONA: 

A person convicted of first degree murder under Arizona Revised Statute (ARS) 13-1105 
is eligible to receive the death penalty. After making the decision to charge first degree murder, 
the prosecutor must file a notice of intention to seek the death penalty. The notice requirement is 
contained in. the Rules· of Criminal Procedme· and places no limits on the discretion-oftlre---·- ... _ ·-- --··-·­
prosecutor. The prosecutor must, however, list the aggravating factors that the state intends to 
rely on in seeking the &mthpenalty. ARS 13-751lists 14 aggravating factors. ARS 13-752 sets 
forth the procedure to be followed by the trier of fact in determining whether to impose a ' 
sentence of death or life in prison. · 

ARKANSAS: 

Arkansas Code section 5-10-101 specifies that the crime of capital murder shall be 
punished by death or life imprisonment. Under code section 5-4-602 the prosecutor may waive 
the death penalty, stipulate that no aggravating factors exist, or stipulate that the mitigating 
factors outweigh the aggravating factors. If the prosecutor so stipulates, then the mandatory 
sentence is life without parole. There is no limit placed on the prosecutor's discretion in making 
a determination under this section. 5-4-602 specifies the procedure to be followed if the 
prosecutor has not waived the death penalty. Code section 5-4-604 sets forth the aggravating 
circumstances. 

CALIFORNIA: 

California Penal Code section 190 allows punishment by death for murder in the first 
degree. Section 190.1 provides that if a jury finds a defendant guilty of first degree murder, the 
jury must at the same time determine the truth of all charged "special circumstances." Section 
190.21ists 22 special circumstances (e.g. murder for financial gain, victim was a peace officer 
etc.). If one or more special circumstances is charged and proven, then the defendant is eligible 
to receive the death penalty~ Section 190.3 provides that all relevant aggravation and mitigation 
evidence may be presented, but requires the prosecutor to give reasonable advance notice (as 
determined by the judge) of the evidence the state will introduce in the penalty phase. Apart 
from this notice requirement, no limit is placed on the prosecutors charging discretion. Section 
190.03 requires the jury to weigh aggravating circumstances against mitigating circumstances. 
The trier of fact must impose a death sentence if.it finds that the aggravating circumstances 
outweigh the mitigating circumstances. 
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COLORADO: 

Colorado Revised Statute (CRS) 18.1.3~1201 sets forth the sentencing proceeding to be 
followed in the' cases of defendants convicted of a class 1 felony (i.e. First Degree Murder as 

4 defined in CRS 18-3-102). Criminal Procedure Rule 32.1 requires the state to give notice of the 
-------"'-' Tnteriiicin ioseel( the-deathperialt)r no later than 60 ·days following arrai"gn:rnent:--Thlstalesets·-·-·-·------
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forth the discovery obligations of the prosecutor and the defense as they relate to the sentencing 
hearing. (CRS 18~1.3-1201(3) sets forth the same disclosure obligations). The prosecutor is 
obligated to disclose the aggravating factors that the state intends to attempt to prove at the 
sentencing hearing. Neither CRS 18-1.3-1201 nor Rule 32.1 requires the state to consider 
mitigating factors (or any other matter) prior to filing a notification to seek the death penalty. 

CONNECTICUT: 

Cmmecticut permits imposition of the death penalty upon conviction for capital murder. 
Capital murder is murder committed in one of the 8 enumerated ways listed in Connecticut 
General Statutes (CGS) 53a-54b. There is no limit on the prosecutor's decision to charge a 
person with capital murder and there is no notice requirement.. If a defendant is convicted of 
capital murder, the defendant is sentencedpursuant to CGS 53a-46a. That section provides that 
the state may stipulate that none of the statutory aggravating factors exist; or that one of the 
disqualifying factors listed in subsection (h) exists. CGS 53a-46a contains no limits upon the 
prosecutor's .discretion to stipulate or refuse to stipulate. Subsection (i) lists the aggravating 
factors that may be considered by the sentencing trier of fact (either a jury or a three judge panel , 
if the defendant waives the right to be sentenced by a jury). If the trier of fact finds that there are 
no disqualifying factors, that there are no mitigating factors, or that the aggravating factor or 
factors outweigh any mitigating factors, then the trier of fact is required to impose a death 
sentence. 

DELAWARE: 

Defendants convicted of first degree murder may be sentenced to death. Delaware Code 
section 636 defines first degree murder broadly. First degree murder inCludes an intentional 
killing, a reckless killing of a law enforcement officer, a reckless killing committed during the , 
commission of a felony, a ldlling committed during an escape or to avoid capture, and a killing 
by means of an explosive device. A person convicted of first degree murder must be sentenced 
under Delaware code section 4209. Delaware Code section 4209(c) requires the each side to give 
notice of the aggravating and mitigating factors that each intends to rely upon at the punis~ent 
phase. There is no limit on the prosecutor's discretion to present evidence of aggravating factors. 
The sentencing jury considers whether there is proof beyond a reasonable doubt of one or more 
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statutory aggravating factors. The jury then must decide (by a preponderance of the evidence) 
whether the mitigating factors outweigh aggravating circumstances. The jury makes a sentencing 
recommendation. The jury's finding is constitutes a "recommendation" to the judge. The judge 
makes the sentencing decision and can impose a.death sentence if the jury has found the 
existence of one statutory aggravating factor beyond a reasonable doubt, and if the judge finds 
that the mitigating circumstances do not outweigh the aggravating circumstances. 
--·---· , __ .... ··-"--·-··----·--.. -------·-·---·-·-----·- ---------

FLORIDA: 

Florida allows the death penalty for capital murder as defined in Florida Statute section 
782.04. The prosecutors are not limited in their discretion to seek the death penalty, and are not 
required by statute or rule to give notice of the state's intention to seek the death penalty. 
Florida Rule of Criminal Procedure 3 .202 does contain a notice provision. The rule governs the 
use of mental health experts in death penalty cases. The notice provision states that the rule 
3.202 only applies if the state has given notice of intent to seek the death penalty within 45 days 
of arraignment, but its failure to provide the notice does not preclude the death penalty. Florida 
Statute section 921.141 sets forth the proceeding's to be followed ill the penalty phase. The judge 
is charged with roiling the sentencing decision based on a finding of the existence of one or 
more aggravating factors and based on the recommendation of the jury. 

GEORGIA: 

Georgia Code§ 16-51 allows imposition of the death penalty for the crime of Murder. 
Sections ·17 -1 0-3 0 and 31 set forth the procedure to be followed in a case for which the death · 
penalty may be imposed. One or more of 11 statutory aggravating factors must be proved to the· 
jury beyond a reasonable doubt. ·In order for the death penalty to be imposed, the jury must 
recommend the death penalty after considering all mitigating and aggravating circumstances. 
Unified Appeal Rule ll requires the state to give written notice to the defense as to whether it will 
seek the death penalty. The rule requires the court to confer with the prosecutor and defense 
attorney at a hearing prior to arraignment. This rule is intended to ensure that adequate defynse 
resources are allocated to a death penalty case and does not limit the prosecutor's discretion to 
seek the death penalty. Nor does it require the state to give notice as to which aggravating factors 
it will rely on. · 

IDAHO: 

Idaho Code § 18-4004 allows punishment by death for the crime of murder in the First 
Degree. Section19-2515 sets forth the sentencing procedure that must be followed. In order to 
impose the death penalty, the jury is required to find one or more of 11 statutory aggravating 
circumstances beyond a reasonable doubt. If it does, it then the jury weighs the aggravating 
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factors against mitigation. The state is required under section 18-4004A to give notice of its 
intention to seek the death penalty within 60 days of entry of a plea. The state must list the 
statutory aggravating factors that it intends to prove. Both sides must disclose evidence of 
aggravating and mitigating circumstances in compliance with criminal rule 16. Apart from 
disclosure requirements and the requirement to prove one of the enumerated aggravating factors, 
there are no constraints on discretion. 

ILLINOIS: 

Illinois pennits the death penalty upon conviction for first degree murder with proof of 
one of21 aggravating factors. Illinois Code Ch. 720, Art. 9. The court must conduct a separate 
sentencing hearing "where requested by the state." This is the only statutory notification 
requirement. There is no limit on the state's discretion apart from the requirement to prove one 
of the statutory aggravating factors beyond a reasonable doubt. If the jury finds one or more 
aggravating factors beyond a reasonable doubt, then it is instructed to weigh mitigating factors 
against the aggravating factors and make a binding sentencing recommendation. 

INDIANA: 

The death penalty is allowed upon conviction for murder. Pursuant to Indiana code Title 
42 Section 35-50 the state may seek the death penalty by alleging one or more of 16 aggravating · 
factors." This is the only notice provision (although Indiana Rule of Criminal Procedure 24 does 
reference 35-50-2-9), and the state's discretion is limited only to the requirements that it allege 
and prove at least one of the statutory aggravating factors. The jury considers aggravating and 
mitigating circumstances and makes a binding recommendation. 

KANSAS: 

Kansas allows imposition of the death penalty upon conviction for capital murder as 
defmed in Kansas Code section 21-3439 if one of 8 statutory aggravating factors listed in section 
21-4625 is found to exist. The sentencing procedure is set fonh in section 21-4624. It requires 
the prosecutor to give notice within'S days of arraignment of the state's intention to request a · 
separate sentencing proceeding to determine whether the death penalty should be imposed. The 
state may only present aggravating evidence if it was made known prior to the proceeding. If the 
jury finds an aggravating circumstance beyond a reasonable doubt, then it is required to weigh 
mitigating circumstances. The judge can make a determination that the jury's verdict is not 
supported by the evidence and can sentence to life without parole. 
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KENTUCKY: 
2 

Kentucky authorizes the death penalty upon conviction for murder with a finding of one 
3 of the eight aggravating factors set forth in Kentucky Code section 532.025. That section sets 

4 forth the procedures to be followed at a sentencing hearing. The state can only introduce 
----=--- . evidence. iri aggravation thaf was reveale-dliHlie defendaiifptior·to 'trial.· Tliirapp·earsfol5e-tlre--·------

5 only notice required by the statute. The jury is instructed to consider the aggravating factors and 
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mitigating factors and can impose a death sentence if it finds one or more of the listed 
aggravating factors. 

LOUISIANA: 

In Louisiana, a defendant may be sentenced to death for conviction of First degree murder 
upon a finding of one or more of 13 aggravating factors. The Revised Statutes contain no 
notification provision, other than a statement·that "if the district attorney does not seek a capital 
verdict, the offender shall be punished by life in prison .... " La. Rev. Stat. § 14.30. The Code 
o~ Criminal Procedure section 905 also provides that the court may impose a life sentence on the 
joint motion of the defendant and the state. The Code of Criminal Procedure 905.4lists the 
aggravating circumstances. A death sentence cannot be imposed ·unless the jury finds beyond a 
reasonable doubt that one of the aggravating circumstances has been proven and that, after 
considering mitigating circumstances, a sentence of death should be imposed. 

MARYLAND: 

In Maryland a death sentence is available on conviction for murder in the First Degree, 
upon a finding that one or more of 10 aggravating factors. The state must give notice under 
Maryland Criminal Code Title 2 section 202. The notice must be given 30 days before trial and 
must list the aggravating circumstances upon which the state intends to rely. There is no other 
limitation on the prosecutor's discretion. The death penalty is not available if the state relies 
solely on eyewitness evidence. 

MISSISSIPPI: 

Mississippi allows punishment by death for capital murder as defined in Mississippi Code 
section 97·3-19. The sentencing procedures are set forth in section 99-19-101. There is no 
notice provision requiring the state to advise the defendant that the state will seek the death 
penalty. Nor are there any limits placed on the prosecutor's discretion apart from the indictment 
for capital murder and the·aggravating factors. Under Code section 99-19-101, the jury must find 
the existence of one or more of eight aggravating circumstances. The jury must then weigh the 
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aggravating circumstances against mitigating circumstances. In order for a death sentence to be 
imposed, the jury must unanimously find that there are insufficient mitigating circumstances to 
outweigh the aggravating circumstances. 

MISSOURI: 

--- -·-·· 'Missouri -allows iliipositioh -of the deathl,-enalty for-First'DegteeM-uraer a~raefinea.-in 
565.020 and upon proof of one or more of 17 aggravating factor~. The state is required to 
provide notice of aggravating circumstances that it intends to prove at the penalty phase within a 
reasonable time before the first phase ofthe trial. Missouri Revised Statutes 565.005. This is 
the only notice requirement and the only limit on the state's discretion apart from the limitations 
imposed by requirement to prove one or more of the enumerated aggravating factors. Section 
565.032 sets forth the sentencing procedure. The jury must fmd one or more of the statutory 
aggravating factors to have been proved beyond a reasonable doubt and then consider whether 
the evidence as a whole justifies a sentence of death or life imprisonment without parole. 

MONTANA: 

Montana authorizes the death penalty upon conviction for deliberate homicide. Mont. 
Code§ 45-5-102. Code section 46-18-303lists statutory aggravating factors. One or more 
must be admitted or proven to the trier of fact beyond a reasonable doubt. By the terms of the 
statute, the court (not the jury) imposes a sentence of death if the trier of fact found the existence 
of one or more aggravating factors and the court fmds that there are insufficient mitigating 
circumstances to call for leniency. There is no notice provision contained in the statute, and the 
prosecutor's discretion appears to lie in the decision to charge an aggravating factor. Montana 
has not revised its code to comply with Ring v. Arizona, and the most recent conviction for 
which someone is currently on death row is 1996. 

NEBRASKA: 

Nebraska authorizes the death penalty for First Degree Murder (Nebraska Revised 
Statutes28-303) upon a fmding of one or more of the aggravating factors. The state cam1ot seek 
the death penalty unless a "notice of aggravation" is contained in the information and alleges one 
or more aggravating circumstances. The state can amend and add aggravating factors up until 30 
days before trial. 29-1603. The eight statutory aggravating factors are listed in section 29-2523. 
The jury is discharged after deciding whether one of the statUtory aggravating factors has been 
proven beyond a reasonable doubt. Then, a three judge panel hears evidence in aggravation and 
mitigation and renders a sentence. · 
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NEVADA: 
2 

Nevada a~thorizes the death penalty upon convictioh for first degree murder under 
Nevada Revised Statute 200.030 and a finding that one of 15 aggravating factors listed in section 

4 200.033 (This section as written was declared unconstitutional in Robins v. State, 2009 WL 
-------'--I· T490601 {Nev: Jan: 20;·2009) propo"sed legislatimn'emedyirtgthe infirmity1ias-15een considerea-­
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by the Nevada Legislature). Supreme Court Ru1e 25 0 requires the state to file a notice of intent 
to seek the death penalty. The notice must list all of the aggravating factors and allege with 
specificity the facts on which the state will rely to prove each aggravating factor. There is no 
requirement that that state consider mitigating factors prior to filing the notice. 

J 
NEW HAMPSHIRE: 

New Hampshire Revised Statutes section 630.5 allows imposition of the death penalty for 
the crime of capital murder (as defined in section 630.1) if the jury finds beyond a reasonable 
dpubt that one or more of 10 aggravating factors existed. The jury is instructed to consider 
whether the aggravating factors found to exist sufficiently outweigh any mitigating factors 
sufficient, or whether the aggravating factors themselves warrant a sentence of death. The jury 
may by unanimous vote recommend a sentence of death. Section 630.5 requires the state to give 
notice that it intends to seek a death sentence and set forth the aggravating factors it will seek to 
prove. 

NEW JERSEY (repealed): 

The New Jersey Legislature repealed the death penalty in 2007. New Jersey Ru1e of 
Court 3: 13-14 requires the prosecutor to provide a defendant with the indictment containing the 
aggravating factors that the state intends to prove at the penalty phase, together with all discovery 
bearing on the aggravating factors. The prosecutor must also turn over any discovery relevant to 
mitigating factors. · 

NEW MEXICO (repealed): 

New Mexico repealed the death penalty in 2009. New Mexico Criminal Procedure Ru1e 
5-704 provided that the state must file a notice of intent to seek the death penalty within ninety 
days after arraignment. The rule also required the prosecutor to specify the elements of the 
aggravating circumstances upon which the prosecutor wou1d rely. 
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NEW YORK: 
2 

New York pennits the death penalty to be imposed upon conviction for murder in the first 
3 degree. The section provides that the state can determine at "any time that the death penalty 

4 shall not be sought, in which case a life sentence shall be imposed." Chapter 11-A of the 
----'--. -Cons.olidated Laws 'of New York; section· 400.27. -·The· aggravating factors-aredeemed-tctoelne-- ---

5 same factors that mal<e murder first degree murder. They consist of 14 circumstances (e.g. 
victim was a police officer, especially cruel and wanton etc.). The jury can only consider the 

6 
factors that were proven at the trial beybnd a reasonable doubt. The jury may only impose a 

. 7 sentence of death if it unanimously finds beyond a reasonable doubt that the aggravating factors 
outweigh the mitigating factors. Section 250.'40 requires the state to give the defense notice of its 

8 intention to seek the death penalty within in 120 days of arraignment. There is no requirement 
9 that the state set forth the reasons for seeking the death penalty. 

1o NORTH CAROLINA: 
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North Carolina General Statutes section 14-17 authorizes a sentence of death upon 
conviction for murder in the first degree. Section lSA-2000 sets forth the sentencing procedure. 
The jury must co.nsider whether one or more of 11 aggravating circumstances exist and whether 
they outweigh any mitigating circumstances. The jury then makes a sentence recommendation, 
which must be U.nanimous. Section lSA-2004 provides that the state has discretion to not 
prosecute a defendant capitally even if the state believes there is evidence of an aggravating 
circumstance. This section requires the state to give notice to the defense of its intention to seek 
the death penalty no later than the pre-trial conference or the ari'aignment, whichever is later. 
There are .no requirements that the state consider mitigating circumstances prior to filing notice. 

OHIO: 

Ohio authorizes imposition of the death penalty for the crime of aggravated murder as 
defined in Ohio Revised Code section 2903.1, but only if one of the aggravating factors set forth 
in Revised Code section 2941.14 is proven beyond a reasonable doubt. That section sets forth 
eight aggravating factors. Sections 2929.03 and 2929.04 set for the sentencing procedure that is 
to be followed upon conviction for aggravated murder. There are no apparent statutory 
notification requirements and the prosecutor's decision to seek the death penalty appears to be 
made when the state seeks an indictment for capital murder alleging one or more of the statutory 
aggravating circumstances. 
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OKLAHOMA: 

Oklahoma Statute Title 21 section 701.7 defines murder in the first degree. A death 
sentence is authorized upon conviction for murder in the first degree if the sentencing ju:r)l finds 

4 
one of right statutory aggravating factors beyond a reasonable doubt, and makes a unanimous 

·-----'-t· recoi.liirieiidatiori.of death. The prosecutor rimsf give ·notice· of its intention t<n;eelctlie-·~e:-a:tn 
penalty. Section 701.10 allows introduction of evidence in aggravation only if the state provides 

6
. notice of its intent to use the evidence "prior .to trial." Apart from this section, there is no 

statutory notice requirement and no limit is placed on the prosecutor's discretion in seeking the 
death penalty. 
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The death penalty may be imposed upon a conviction for aggravated murder as defined in 
Oregon Revised Statute 163.095. ORS 163.150 sets forth the procedure to be followed at the 
sentencing hearing. It requires a unanimous finding beyond a reasonable doubt that one of three 
factors is proven.and that mitigating circumstances do not warrant' a recommendation of a 
sentence of life without parole. Subsection three states that a sentencing hearing at which a jury 
considers statutory aggravating factors will not be held if the prosecuting attorney states on the 
record that the state will not present evidence for the purpose of sentencing the defendant to 

14 . death. Subsection three is the only notice requirement set forth in the statute. There is no limit 
placed on the prosecutor's discretion in seeking the death penalty opce the charge of aggravated 
murder is made. In 2009 senate bill 295 was introduced to the legislature. That bill would have. 
required the state to provide notice of its intention to seek the death penalty and a statement of 
the evidence upon which it would rely. The bill did not pass out of committee. 
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PENNSYLVANIA: 

Pennsylvania allows imposition of the death penalty for the crime of Murder in the First 
Degree. Pennsylvania Code Section 15.66. Title 42 ofPennslvania's statutes annotated~ section 
9711 ( 42 Pa.Cons.Stat. § 9711) sets forth the sentencing procedure. This section lists 18 · 
aggravating factors. Pennsylvania Rule of Criminal Procedure 802 requires the state to file a 
"Notice of Aggravating Circumstances" that the state intends to submit at the sentencing hearing. 
The notice must be filed at or before arraignment unless the state becomes aware of aggravating 
circumstances subsequent to arraignment. The rule contains no provision limiting the 
prosecutor's discretion or requiring the prosecutor to consider mitigating circumstances prior to 
filing the notice. 
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SOUTH CAROLINA: 

South Carolina Code section 16-3-10 authorizes imposition of the death penalty for 
murder. Section 16-3-20 sets forth the sentencing procedure that is to be followed. 16-3-26 

4 requires the prosecutor to notify the defense attorney of his intention to seek the death penalty at 
___ _____:_~_,- leasfJO days before the ·ttia:t··· The state· need -nor:notify-the ·defense· of specifi-caggravating-factors-----
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upon which it intends to rely. The statute places no limits on the state's discretion and does not · 
require the state to take mitigation into consideration prior to filing a notice. 16-3-20 requires 
the jury to decide beyond a reasonable doubt whether one of 12 aggravating factors exists, and to 
make a binding sentencing recommendation to the judge .. [Section 16-3-655 purports to 
authorize a death sentence for sexual abuse of a minor for persons with prior convictions for 
certain sex offenses (now determined to be unconstitutional). That code section sets forth an 
analogous sentencing procedure.] 

SOUTH DAKOTA: 

The death penalty is available for persons who commit a class-A felony (i.e. First Degree 
Murder). South Dakota Codifi~d Laws section 22-16-14. Thereis no statutory notification 
provision. There is no limit on the prosecutor's discretion to seek the death penalty upon 
conviction for first degree murder. Section 23A-27 A-1 lists 10 aggravating factors. If one or 
more is aggravating factor is found by the jury beyond a reasonable doubt, then the jury may 
recommend a death sentence. 

TENNESSEE: 

Tennessee allows a sentence of death upon conviction for first degree murder as defmed 
in Tennessee Code section 39-13-202. Under code section 39-13-208 the state must file written 
notice of its intention to seek the death penalty no less than 30 days before trial, and must specify 
the aggravating circumstances that it intends to rely upon in seeking a death sentence. Code 
section 39-13-204 sets forth the sentencing.procedure. It requires ajuryto unanimously find 
beyond a reasonable doubt that one or more statutory aggravating circumstance exists and that 
they are not outweighed by mitigating circumstances. 

TEXAS: 

Texas Penal Code section19.03 defines capital murder as a murder committed under one 
of several circumstances (e.g. murder while incarcerated, murder of a police officer). Section 
12.31 provides that capital murder shall be punished by the death penalty or life in prison without 
parole. Criminal Procedure Code section 37.071 sets forth the procedure to be followed when 
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the state seeks the death penalty. The state must prove beyond a reasonable doubt that there is a 
probability that the defendant would commit criminal acts ofviolence·that would constitute a 
continuing threat to society and that the defendant actually caused the death or intended to kill 
the deceased. If the jury answers yes to each of these questions, then it is asked to weigh all 
circumstances, including mitigating circumstances and decide whether the mitigating 

4 circumstances wan·ant a sentence of life imprisonment. There is no apparent notice requirement 
-·-·-----· · iri-tlieTexas Code, although Texas Code of Criminal procedure-allows·a defendann<:rwaivelus __ _ 
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right to a jury trial if the state has notified the court that it will not seek the death penalty, which 
has the practical effect of requiring the state to give notice. There are no limits on the 
prosecutor's discretion apart from the limitations contained in the indictment for capital murder 
and the ability to prove the tvvo statutory aggravating circumstances. 

UTAH: 

Utah Code section 76~5~202 authorizes the death penalty for aggravated murder as defmed in that 
section. In order to make aggravated murder punishable by death, the state must file notice of 
intent to seek the death penalty. Utah Code section 76-5-202 requires the notice to be filed 
within 60 days of arraignment unless the time is extended for good cause. There is no 
requirement that the prosecutor consider mitigating circumstances prior to filing the notification. 
Code section 76-3-207 sets for the procedure by which the trier of fact determines whether the 
punishment should be death, life in prison, or life in prison without parole. The death penalty 
requires the trier of fact to fmd beyond a reasonable doubt that the total of the aggravation 
outweighs the total mitigation. 

VIRGINIA: 

Virginia allows punishment for capital murder as defined in Code section 18.2-31. That 
section lists 15 means of committing capital murder. At the sentencing proceeding, the state 
must prove beyond a reasonable do1,1bt that a defendant "would commit criminal acts of violence 
that would constitute a threat to society, or that this conduct in committing the offense was 
outrageously or wantonly vile, horrible or inhuman, in that it involved torture, depravity of mind 
or aggravated battery to the victim." Va. Code Ann. § 19.2-264.4. The state is not required by 
statute to give notice of the intention to seek the death penalty, and there is no limit on the 
prosecutor's discretion 01ice the decision to charge a capital murder has been made. 

WYOMING: 

Wyoming Code Section 6-2-101 authorizes a death sentence for first degree murder. Life 
without parole or life must be the sentence in "any case in which the state has determined not to 
seek the death penalty." There are no limits on the prosecutor's discretion. Wyoming Code 
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Section 6-1-1 02 sets forth the proceedings to be followed in detennining a sentence for First· 
Degree Murder. One of 12 aggravating circumstances must be found beyond a reasonable doubt 

2 by a unanimous jury. The jury must reach a unanimous verdict in favor of death. 
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- ··---·------·--··---------··--.. ··- .. --·--conclusiOic---·-------.. ·----

This Summary was prepared to ~d the Court in deciding the pending Motion To Stlike 

Notice Of Intent To Seek The Death Penalty On Grounds That It Was Filed In Violation OfRCW 

10.95.040 .. 

DATED: Monday, April19, 2010 

Respectfully submitted, 

Kathryn Lund Ross SBA No. 6894 
Leo J. Hamaji, W A No. 18710 
William Prestia, WSBA No. 29912 
Attorneys for Mr. McEnroe 

~~~ ltr-
Lisa Mulligap., WSBA No. 29429 
David Sorenson, WSBA No. 27617 
Attorneys for Michele Anderson 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF KING 

STATE OF WASHINGTON, ) 
.) 

Plaintiff, ) 
) 

vs. ) No. 07-1-08716-4 SEA 
) No. 07-1-08717-2 SEA 

JOSEPH McENROE and ) 
MICHELE ANDERSON, ) 

) 
Defendants. ) 

VERBATIM REPORT OF PROCEEDINGS 

EXCERPT 

Heard before the Honorable Jeffrey Ramsdell 

King County Courthouse, 516 Third Avenue, Room W-813 

Seattle, Washington 

APPEARANCES: 

JAMES KONAT and ANDREA VITALICH, representing the State; 

KATHRYN ROSS, WILLIAM PRESTIA and LEO HAMAJI, 

representing Defendant McEnroe 

M. LISA MULLIGAN and DAVID SORENSON, representing 

Defendant Anderson. 

DATE REPORTED: MARCH 26, 2010 

REPORTED BY: JOANN BOWEN, RPR, CRR, CCP, CCR# 2695 

JoAnn Bowen, Certified Realtime Reporter 

King County Courthouse, 206-296-9143 

Seattle, Washington 98104 
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SEATTLE, WASHINGTON; FRIDAY, MARCH 26, 2010 

-oOo-

(Begin excerpt) 

* * * * * * * * 

THE COURT: Thank you, counsel. 

Ms. Vitalich, I think we're over to you now. Thanks. 

MS. VITALICH: Good afternoon, Your Honor. 

For the record, Andrea Vitalich representing the State 

of Washington. I have very little in the way of 

prepared remarks. So, I will probably end up talking 

for about 45 seconds and then entertain the Court's 

questions. 

THE COURT: Okay. 

MS. VITALICH: Just the prepared remarks are 

thus: This motion is frivolous. Their proposed 

construction of this statute is absurd on its face and 

flies in the face of what can readily be ascertained as 

the legislative intent of 10.95 as a whole. And, 

assuming that this Court rejects this motion as 

frivolous, as we contend that it should, their 

invitation to this Court to essentially reevaluate the 

mitigation packets and revisit and second-guess the 

decision that's already been made would, in fact, 

violate the Separation of Powers Doctrine in at least a 

couple of ways. 

JoAnn Bowen, Certified Realtime Reporter 

King County Courthouse, 206-296-9143 

Seattle, Washington 98104 
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That's really all I have in the way of --

THE COURT: Let's start with the last comment 

first. Help me out with what the Supreme Court did in 

State v. Pirtle where they said: We've looked at it, 

and we conclude that the prosecutor didn't abuse its 

discretion. That sure looks like some kind of review is 

occurring in my mind. 

MS. VITALICH: In Pirtle the situation was 

rather unusual in that you had a case where the 

prosecutor essentially announced from the moment of 

filing the case that he intended to seek the death 

penalty, and then there was essentially a backpedalling 

process going, oh, but, yes, Mr. Defense Attorney, I 

suppose I should give you 30 days to present me 

information, and I'll consider it. 

But essentially you had the prosecutor in that 

particular case starting out from the get-go saying: 

I'm going to seek the death penalty in this case. And 

as Your Honor has gleaned from the record, there either 

wasn't mitigation presented or it was minimal at best. 

Although we don't necessarily-- we actually don't know 

what that was. 

In addition, I would note that the information that 

the tourt cited in the Pirtle decision is all public 

record. Obviously the defendant's criminal history is a 
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matter of public record. That was essentially what the 

court looked at. 

I think it's one of the reasons why there isn't a 

case that says, gee, the prosecutor ought to consider 

the facts of the crime when they're making a 

determination whether to seek the death penalty as it's 

such an obvious proposition that it's kind of like 

looking for authority for the proposition that the sky 

is blue on a sunny day. It's just -- it's essentially 

so inherent in all of the case law that it doesn't 

really say it anywhere. 

I think in that case what the court is saying is: 

You know, did the prosecutor sort of act out of turn by 

essentially making the determination right out of the 

gate and just setting forth the record that he did leave 

it open for 30 days for any mitigation to be presented? 

And then the court said: Well, look at this, this guy's 

criminal history, it's bad. So based on that we can't 

say that the prosecutor abused his discretion in these 

particular circumstances. 

Now, I'm not saying that a court couldn't find that 

a prosecutor did abuse its discretion. 

THE COURT: How would we ever know? 

MS. VITALICH: If a prosecutor -- for 

instance, if it somehow became known and it was a matter 
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of public record that a prosecutor had sought the death 

penalty because of a defendant's, let's say, race or 

religion or some other totally invalid reason. 

THE COURT: How would we ever know, though, 

Ms. Vitalich? That's one of the things that Justice 

Utter keeps saying in his dissent in Campbell. I've got 

to say it makes some sense to me, because all of the 

other case law that I'm aware of talks about the 

prosecutor's charging decision, charging discretion in 

the context of everything that's above the table. Is 

this one of the kinds of crimes that is eligible for the 

death penalty? Does it meet the statutory factors? The 

question of whether it does is a very easy one for 

anybody to review at any time because it's all above the 

table. 

If indeed a prosecutor, for whatever evil intent, 

decides that there are certain folks they are going to 

go after, unless they are in complete unless they are 

completely ignorant and say something on the record to 

somebody who is going to bring it forward, there's 

really no way for anybody to know what's happening, 

unless you get 30 cases down the road and you say, you 

know, every one of the 30 cases where the pros~cutor's 

sought the death penalty, all of those defendants had 

remarkably the same ethnic background, for example. 
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How would you ever know? 

MS. VITALICH: I'm finding it difficult to 

answer that question in the context of this motion which 

is being made, which is asking this Court to invalidate 

a decision because Mr. Satterberg has actually admitted 

in this case, as he should, that he considered all 

relevant information at his disposal in making this 

decision. 

THE COURT: The reason I'm bringing that up 

is because of Pirtle. 

MS. VITALICH: I understand. 

THE COURT: I'm not suggesting 

MS. VITALICH: But, again, I think that the 

focus in Pirtle and what's vital to remember about 

Pirtle is that was an unusual case in which rather than 

filing the charge and then waiting the statutory period 

before making a decision one way or the other, that was 

a case where essentially from the word go the prosecutor 

essentially was on record saying I'm going to seek the 

death penalty. Oh, but wait a minute. If you could 

convince me otherwise, I guess maybe I won't, realizing 

that there is this duty to consider all of the relevant 

information that is available within the statutory time 

frame. 

So, therefore, the argument was that the prosecutor 
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had abused his discretion because he had just said 

here's the charge, oh, and by the way, I'm going to seek 

the death penalty. 

THE COURT: Here's where I am in this because 

you created some great segues for questions that I had 

for you. The statute says absolutely nothing about 

waiting 30 days. It just says you have to file the NOI 

within 30 days. 

MS. VITALICH: Right. 

THE COURT: So I could file the same day I 

arraign the gentleman, and I'm in compliance with the 

statute. Right? 

MS. VITALICH: Right. 

THE COURT: The statute says nothing about 

who does the investigation. And, in fact, the statute 

says nothing about the defense even having a right to 

provide a mitigating packet. 

MS. VITALICH: And there isn't a right. In 

fact, the only constitutional right to present 

mitigation evidence is in the penalty phase. 

THE COURT: Right. 

MS. VITALICH: So, therefore, there is no 

constitutional requirement of a mitigation packet. That 

is something that through the culture of these cases has 

sort of evolved and essentially, in this county at 
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least, it's now an expectation. As I noted in my brief, 

through certainly no fault of the prosecuting attorney's 

office, we sometimes wait months or even a year or more 

for these packets to come in. It's becoming 

increasingly a problem. 

But be that as it may, there is no constitutional 

right. All the statute is saying, as I've tried to 

convey in my brief, is: The prosecutor should exercise 

his discretion by -- or her discretion -- by considering 

all relevant information available at the time the 

decision is made. The prosecutor is -- does have a duty 

to consider whether there is any mitigation that and 

I just don't see how you can get around the fact that it 

has to be weighed against any and all other relevant 

information, which clearly would include the strength of 

the evidence and the facts of the case. 

THE COURT: Let me ask you this: Do you see 

the statute as putting any burden on the State to even 

look at mitigating factors? The way it's written right 

now-- and let's -- I know there's a lot of gloss on 

this that has evolved over years, and it's become 

pattern and practice more than anything else. But if 

you look at the statute the way it's written, there's no 

reason the prosecutor has to wait 30 days. There's no 

right, as you pointed out, for the defense to provide a 
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mitigating packet. 

According to Pirtle, if you accept what it says, the 

prosecutor's obligation, if you will, is nothing more 

than to take a look at the cert and say, yeah, it's 

death penalty eligible. This guy's got a lot of bad 

criminal history and he's not a juvenile and he's not 

ten years old, so I'm going to file the death notice. 

Is that the extent of the duty that the prosecutor has 

under this statute? 

MS. VITALICH: I'm, again, having difficulty 

conceptualizing an answer to that question in a case 

where you obviously did have an elected prosecutor who 

considered an enormous amount of information at his 

disposal. 

THE COURT: As he says. 

MS. VJTALICH: And made a holistic decision, 

I believe is what was the commentator that I quoted in 

my brief would call it. Therefore, I don't think it's 

necessary for purposes of this motion for the Court to 

define a baseline, if you will, as to what are the 

minimum requirements. I do think that at a minimum, 

based on the language of the statute, the prosecutor has 

a duty to, of course, consider all of the information 

available about the crime and also any information that 

is available about the defendant. 
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Now, what is available to the prosecutor without any 

help from the defense, as noted in Pirtle, is limited to 

what would be in the public record. Obviously the 

prosecutor couldn't walk over to the jail and interview 

the defendant and find out any information without 

defense counsel being involved. But certainly there 

would be information available regarding the defendant's 

criminal history, regarding the defendant's age. 

Perhaps there might be record that perhaps the defendant 

had been treated at Western State Hospital at some 

point. 

Again, I think anything that's in the public record 

certainly would need to be considered. But as far as 

anything beyond that and that gets me to a segue as 

to another reason why their proposed construction of the 

statute is absurd. Let's say you had a defense attorney 

who didn't provide anything for whatever reason, whether 

it be out of ineffectiveness or there isn't anything 

available I don't think matters for purpose of this 

calculus. 

Let's say you had a defense attorney who was, in 

fact, ineffective. They provided nothing because they 

were ineffective. Under 

THE COURT: I don't think Mr. Konat would let 

them get away with that. He would probably bring a 
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motion for me to compel them to provide something. 

MS. VITALICH: I understand that. But let's 

just say you have a case where there is absolutely 

nothing provided by way of background of the defendant 

or any information about the defendant aside from what's 

available in the public record because the attorney just 

simply doesn't go out and find it and doesn't provide 

anything. Under Ms. Ross' calculus, if that case meets 

the statutory eligibility criteria for being an 

aggravated murder case, that defendant is going to have 

a death notice filed against him. 

Whereas, someone who commits a far more heinous 

crime but presents a thorough mitigation packet isn't. 

And if anything was going to result in a wanton and 

freakish application of the death penalty, it seems to 

me that would be it. 

THE COURT: That's your footnote, if I'm not 

mistaken. Right? 

MS. VITALICH: I'm fond of footnotes. 

Apparently I felt that they were being disparaged. I 

feel that footnotes certainly have their place. Yes, as 

an aside, that is in essence the hypothetical I put in 

the footnote. 

THE COURT: Here's what I would like you to 

help me with. Why is that second scenario so absurd? 
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Because what I'm hearing you saying is that we've got a 

strong case against an individual on a particularly 

heinous crime, but they present compelling mitigating 

circumstances, so, therefore, we might choose not to 

pursue the death penalty. You say that would be absurd. 

MS. VITALICH: As compared to the person who 

had no mitigation presented on their behalf at all. 

THE COURT: And you had a weak case. 

MS. VITALICH: But did not commit nearly as 

heinous of an offense. 

THE COURT: Well, let's start--

MS. VITALICH: I think the facts of the 

offense are crucial to the calculus of whether to ask a 

jury to consider death as one of its sentencing options. 

And I just don't see how you can get past that. 

THE COURT: You said in your footnote and 

I'm not disparaging it. It is what it is. It's a 

footnote. It says: A prosecutor would seek the death 

penalty in a case where the available evidence proving 

premeditation, the defendant's identity, or some other 

necessary element is not especially strong, yet the 

mitigation evidence presented is negligible. 

So what you're saying is you would have a capital 

case that has some proof problems, let's say, and the 

defendant has no endearing qualities, no mitigation 
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whatsoever, but you would be forced to file the death 

notice, and somehow or other that would be absurd. 

Help me out with why that would be absurd as opposed 

to why that wouldn't be effectuating the public policy 

expressed by the legislature in saying that this is a 

death eligible crime. You file the aggravated murder. 

Right? And then you get to the question of: Is this 

person less culpable for some reason? 

MS. VITALICH: Then I think turning that on 

its head, that would create a presumption of a death 

sentence for every aggravated murder defendant. 

THE COURT: Provided they don't have 

mitigating circumstances. 

MS. VITALICH: Provided they don't present 

information about themselves that provides something in 

mitigation. I don't think that that's how the statute 

is intended to be applied. Again, it would also be --

THE COURT: Why not? Help me out with why 

not. 

MS. VITALICH: Because the decision whether 

or not to give the jury the option to consider death as 

a sentencing option shouldn't turn on whether the 

defendant's attorneys prepare a decent mitigation packet 

or not. That makes no sense. 

THE COURT: It doesn't have to be attorneys 
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preparing it because I don't even have a right under the 

statute. I'm trying to focus on the provisions of the 

statute that says if you have reason to believe that 

there's insufficient mitigation to warrant leniency, you 

shall file the death notice. It doesn't say you shall 

file the death notice unless, of course, your case is 

weak. It says you shall file the death notice. You've 

already passed the point of deciding that it's a death 

eligible case when you filed the aggravator. Right? 

MS. VITALICH: I don't think that that's-- I 

don't think that's true at all actually. 

THE COURT: How is that not true? 

MS. VITALICH: The consideration of whether 

to file an aggravated murder case I think is a different 

decision entirely --

THE COURT: It is. 

MS. VITALICH: -- from them deciding whether 

or not to give the jury ultimately the decision as to 

whether there aren't some mitigating circumstances 

essentially beyond a reasonable doubt. 

THE COURT: Okay. 

MS. VITALICH: So, just because a case meets 

the statutory criteria to be an aggravated murder 

doesn't automatically lead to the conclusion or the 

presumption that this is going to be a case where we're 
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going to seek the death penalty. 

THE COURT: But you -- okay. But you filed 

the charge as an aggravated murder --

MS. VITALICH: That's correct. 

THE COURT: presumably because you think 

you can prove it. 

MS. VITALICH: Correct. 

THE COURT: Okay. And now you're telling me 

for reasons related to proof issues, you might not want 

to pursue the death penalty. 

MS. VITALICH: I hate to resort to examples. 

And I think that this is a policy discussion that is not 

appropriate for the statutory argument that's being 

made. 

THE COURT: It is appropriate because the 

statute says you shall unless there's reason to believe 

there's insufficient mitigation. So as far as I can 

tell, what the statute is saying is that once you decide 

it's an aggravated murder and you file it as such, you 

are required to file the notice unless there's 

sufficient mitigation. 

What you told me a moment ago is you could have no 

mitigation, but you don't want to file the death notice 

because you've got a lousy case. Those are mixing 

apples and oranges. 
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MS. VITALICH: I'm not saying a lousy case. 

I guess I will say this: It has long been the policy of 

the King County's Prosecutor Office, and I think we are 

quite proud of this policy --

THE COURT: That you don't argue the death 

penalty. 

MS. VITALICH: -- that we only give the 

jurors the option of imposing death in cases where guilt 

is not even remotely a question. 

THE COURT: But that's not the statute. 

That's the policy of the prosecutor's office. 

MS. VITALICH: But inherent in the framework 

of 10.95 is the necessary step that the prosecutor must 

consider the facts of the crime and the strength of the 

available evidence as part of the holistic calculus when 

deciding whether there is or there isn't reason 

sufficient mitigation to merit leniency. That 

necessarily has to be weighed against something. How do 

we determine whether the mitigation is sufficient or not 

sufficient unless we look at it within the framework of 

what did the defendant do 

THE COURT: Okay. 

MS. VITALICH: and how strong is our 

evidence that he did it, or she? 

THE COURT: And I'm not quarrelling with you. 
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I'm trying to go along with your analysis just to see 

where it takes me. But what you're saying is that let's 

assume we have somebody with zero mitigation. You just 

have to accept that premise. No mitigation whatsoever. 

And the statute -- again, I'm not talking about the 

laudability of the prosecutor's office policy. I'm 

talking about the way the statute's written. It says 

that you shall file written notice of special sentencing 

proceeding to determine whether or not the death penalty 

should be imposed when there's reason to believe that 

there are not sufficient mitigating circumstances to 

merit leniency. You've just told me the answer to that 

question is zero and yet you don't want to file the 

death penalty because you have weaknesses in your case. 

To me that's something that gets dealt with later 

after you file the NOI. You can plea bargain all you 

want. Nobody's going to say you can't. If you have a 

weak case, you can plea bargain it afterwards. But this 

statute doesn't contemplate somebody with no mitigation 

being removed from the individual pool of folks eligible 

for the death penalty. 

MS. VITALICH: Your Honor, the reason to 

believe has to come from somewhere. And it can't just 

spring forth from the mitigation packet or lack thereof. 

There has to be a reason for the prosecutor's decision. 
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THE COURT: Right. 

MS. VITALICH: And that reason necessarily 

must include consideration of the strength of the 

available evidence and the facts of the case. And as 

Your Honor pointed out, there may very well be a case 

where although compelling mitigation has been presented, 

and reasonable minds can differ as to what is compelling 

from a mitigating standpoint, but the crime itself is so 

heinous and the proof of the defendant's guilt is so 

overwhelming that essentially all of that mitigation 

pales in comparison. There's simply nothing wrong with 

that. 

I also don't think that there's anything wrong 

within the framework of 10.95 in taking a look at the 

strength of the available evidence and the facts of the 

crime and deciding, you know what, this is a case where 

the evidence in one aspect or another is not 

overwhelming, or perhaps this case -- you gave the 

example of the two murders of a judge. 

THE COURT: Right. 

MS. VITALICH: The facts are not as heinous 

perhaps. Heinous, yes, but not as heinous within the 

entire sort of universe of cases. That was one thing 

that the anti-death penalty commentator that I cited in 

my brief talked about. The prosecutor is in the unique 
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position of having this institutional knowledge and 

wealth of information at his disposal so that he can 

look at these cases within the universe of all other 

cases. 

And we are ultimately looking at cases, not just 

defendants. Ms. Ross would have the Court construe the 

statute in a manner that all the prosecutor can look at 

in making this very important determination is the 

defendant. The prosecutor necessarily has to look at 

the case. 

THE COURT: And as I pointed out to Ms. Ross, 

I can see places where that would backfire on a 

defendant. Like you pointed out: How heinous is 

heinous? Is this less heinous that another aggravated 

murder? And should the defendant be given some leniency 

because even though the mitigators are not that strong 

weighed against the gravity of the offense? 

MS. VITALICH: Ms. Ross would have the Court 

rule that essentially the elected prosecutor has to 

ratchet back on the charging decision and that even if 

it does meet the statutory definition of an aggravated 

murder, it shouldn't be filed that way if for some 

reason the prosecutor thinks that it's going to be one 

of those cases where it's probably not going to be one 

where we're going to consider asking the jury to look at 
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a death sentence and that we should just file those as a 

first degree murder even if they really are an 

aggravated murder. That goes so far into intruding into 

a separation of powers violation in terms of the 

prosecutor's charging discretion, and I don't think 

that's appropriate either. 

THE COURT: A moment ago I made a comment 

that after the NOI is filed you can still negotiate the 

case if you find that you have proof problems. You kind 

of grimaced when I said that. I'm just wondering --

there's nothing that precludes negotiation after the 

death penalty notice is filed. See Gary Ridgway, for 

example. 

MS. VITALICH: Our office has never, as a 

policy, gone about our business that way. 

THE COURT: I know. 

MS. VITALICH: Well, we can file this and say 

we're going to seek death, but then later on we can 

always just sort of -- we don't make these decisions 

lightly. 

THE COURT: And you shouldn't. 

MS. VITALICH: And when we make this 

decision, we make the decision with every effort toward 

making it a decision based on all of the available 

information and the best information available at the 
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time. Now, that's not to say that circumstances can't 

change down the road. But if you're looking at a case 

at the point of decision making and you're saying you 

can only consider this one very narrow slice of 

Lnformation, I thibk that that's foolhardy. 

THE COURT: Can we go back to the example I 

gave you a little bit ago, and let's maybe have a little 

dialog abqut this. Because, again, I want to get back 

to the way the statute is written, not the way the 

practice has evolved over 25 years maybe. 

But in the statute, the prosecutor can file the NOI 

within 30 days. It doesn't say anything about 

mitigation packets or anything of the sort. So 

apparently the legislature when they passed this statute 

was contemplating some process that was, for lack of a 

better term, fairly summary in the early part of the 

case. Would you agree with that interpretation? 

MS. VITALICH: I think that's probably fair. 

Although, that's not the reality now. 

THE COURT: No, it's not. Again, I'm trying 

to look at what the ~tatute says, not what the practice 

is. 

MS. VITALICH: Again, I think what the 

legislature anticipated was a system of channelled 

discretion because this discretionary decision is 
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clearly -- first of all, sentencing is plenary with the 

legislature. It's already been found in several cases 

that it's an appropriate delegation of discretion for 

the legislature to entrust this very important decision 

to the elected prosecutor~s office. So that's not in 

question. 

THE COURT: So let me ask you a follow-up on 

this. Again, I'm not trying to trap you. I'm just 

trying to get a good sense of what we think the statute 

contemplates. 

So we have a very short period of time in which to 

make this rather momentous decision about whether to 

file the NOI. Okay? Thirty days. As you pointed out, 

there may be a case that has proof problems. It's 

defini~ely fileable as an aggravated murder. You think 

it should be. But being a lawyer, you're looking at the 

proof problems down the road. 

So you file the case. You file it as an aggravated 

murder. It's on the death penalty track, if you will. 

All that's left now is to determine whether you're going 

to file the NOI. You get that defendant, who, as best 

you can tell, has no mitigating qualities whatsoever. 

And if you look at the lack of mitigation and your proof 

problems, you don't file the NOI within the 30 days. 

You either decide not to or you let the time frame 
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lapse. 

And then later -- and we all know that these cases 

take years to prosecute -- later the case gets a lot 

better. All of a sudden those proof problems that you 

thought you had early on in the process start to go by 

the wayside, and all of a sudden now you've got what 

looks to be a great case. You've got-a guy with no 

mitigating circumstances whatsoever, and you've lost 

your chance to file the death penalty notice because you 

considered those two things together. 

What's your thoughts on that, counsel? Because it· 

seems to me that if you look at the statute the way it's 

written where it says you shall do this, unless there's 

sufficient mitigation. You have no mitigation. You 

file the NOI within 30 days. And you let the chips 

fall, and the case gets better or the case gets worse. 

And then you decide whether you want to negotiate it or 

not. 

So what do you think about that prospect of losing 

that valuable opportunity, if you will, by judging the 

case on the merits too early? 

MS. VITALICH: Well, all I can say to that is 

all that the prosecutor could do, and all indeed he or 

she has a duty to do, is to make the best and most 

well-informed decision that he or she can at the point 
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that the decision is made. If that .later turns out to 

be a decision that might have made -- that might have 

been made differently at a different point in the 

proceedings, hindsight's always 20/20. 

In some cases that might be a case where based on 

the available information the prosecutor initially 

decided to ask the jury to consider a death penalty or 

it might be the case where the evidence was not as 

strong at the point the decision was made, and the 

prosecutor in his or her discretion decided, you know, 

this is not a case where I'm not going to seek that --

give that option to the jury because I'm concerned about 

the strength of the evidence. It's not overwhelming. 

And then later on it turns out to be overwhelming. 

Well, that's -- there has to be an endpoint for this 

decision. And in giving guided discretion to the 

elected prosecuting attorney with a suggested time 

frame -- I guess it is at this point 

THE COURT: Thirty days. 

MS. VITALICH: -- it's almost, dare I say, an 

illusory time frame in this county, much to our dismay. 

But all that anyone can expect of the elected prosecutor 

is to make the best informed decision that he or she can 

at the point the decision is made. 

I would also want to make the point that in terms of 
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considering what is mitigating and what is not and 

25 

whether there is a reason to merit ~- or not sufficient 

reason to merit leniency, I think it bears mentioning 

that the strength of the evidence, or lack thereof, can 

be aggravating or mitigating. 

Certainly a case that has overwhelming evidence of 

guilt and heinous facts, that in itself would give a 

prosecutor reason to believe that there's not sufficient 

mitigating circumstances to merit leniency. 

THE COURT: So you could have a case where 

the prosecutor could say I'm not doing an 040 analysis 

per se because this crime is so heinous and the proof is 

.so strong that nothing anybody could ever show me would 

be sufficient? 

MS. VITALICH: That's not what I'm saying at 

all. I'm saying an 040 analysis would allow that type 

of a decision making because overwhelming evidence or a 

lack of evidence -- I think a lack of evidence can be 

considered by the elected prosecutor as mitigating. I 

think that that goes into the mitigating/not mitigating 

calculus in terms of the decision maker. 

So if the prosecutor's looking at the case and says, 

you know, I have some concerns about -- again, I really 

despise trying to compare cases and cases because it's 

always an apples-and-oranges proposition. 
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I can think of a case that I worked -- have to 

continued to work on on appeal for almost ten years now 

where it was very clear that the murder the defendant 

committed was an aggravated murder, but the victim's 

body has never been found. It's pretty clear based on 

the evidence at the scene that the guy probably wasn't 

walking around in a great state of health after what had 

occurred in his apartment, and any reasonable person 

could conclude that he was dead, but we didn't have that 

body. And that's -- there were, I think, three 

aggravating factors present in that case. The facts 

were terrible. And, frankly, from what I know about the 

defendant, he didn't really have a lot to recommend him 

to the world. 

But that was a case where an aggravated murder 

prosecution was vigorously pursued and a life without 

parole sentence was imposed without a death notice ever 

having been filed. That's just one example that comes 

very readily to my mind. But I think there, that's a 

valid exercise of prosecutorial discretion. The case 

clearly fits the statutory criteria as an aggravated 

murder. 

THE COURT: Because of the proof problems --

MS. VITALICH: Well, because 

THE COURT: mitigating. 
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MS. VITALICH: Because of a very significant 

issue evidentiary issue in the case, that single 

consideration can be enough to tip the balance one way 

or the other. And that is a completely appropriate 

exercise of the prosecutor's discretion. 

THE COURT: Okay. 

MS. VITALICH: I just simply don't think it's 

possible to consider these cases without considering all 

of the available information which must necessarily 

include the evidence and the facts of the case. 

THE COURT: Counsel, help me out with do 

you have any authority for the proposition that the 

strength or weakness of the case could be an aggravator 

or a mitigator? 

MS. VITALICH: I don't, Your Honor. 

THE COURT: I don't think anybody brought 

that up in any of the briefing. 

MS. VITALICH: I don't, Your Honor. But the 

reason to believe that there are not sufficient 

mitigating circumstances to merit leniency -- the reason 

to believe has to come from somewhere. And, again, I 

don't think it comes from a mitigation packet, because 

there are going to be cases where there isn't a 

mitigation packet, and there isn't a right to a 

mitigation packet. There may be cases where there's a 
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great mitigation packet, but there's heinous facts and 

an avalanche of overwhelming evidence. Each case is 

unique. And each case must necessarily involve a 

holistic decision. 

THE COURT: I know. The holistic decision 

quote that you got from that law review article, when 

read in context -- and I'm going to have a follow-up 

question for you on this -- it seems to stem from all 

those other cases where they involve the prosecutor's 

exercise of discretion to file the aggravator. 

Our statute -- this 040 statute seems unique. Are 

you in agreement with that? 

MS. VITALICH: To a degree. I think--

THE COURT: Do you know of anyplace else it 

exists or something similar to it? 

MS. VITALICH: That specifically directs the 

prosecutor to make that particular decision? 

THE COURT: After the aggravator is filed. 

MS. VITALICH: I didn't do a search for that, 

but I certainly can. 

THE COURT: Okay. Because it just seems to 

me like so many of the places where language has been 

lifted to support the notion of prosecutorial 

discretion, when you go back through the chain to find 

out where it emanated from, it's all talking about that 
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charging decision part, not the decision to file the 

notice of intent after the aggravator's already been 

filed. I gather you don't know of any other cases that 

are involving an 040 kind of scenario. 

MS. VITALICH: I didn't do a fifty-state 

search on that. I could certainly try to do that. 

THE COURT: I don't think it has to be 50 

states because most of the states don't have the death 

penalty anymore I don't think. I don't think it has to 

be that great. 

MS. VITALICH: I don't think -- I'm not 

certain that it's most. One thing I did want to say 

about the mitigation idea is that we do have case law 

saying that, at least for the defendant, mitigation is 

not limited to the statutory mitigating factors that are 

listed in 10.95. 

THE COURT: Right. 

MS. VITALICH: In fact, we have a lot of case 

law that says essentially carte blanche as long as the 

court finds it relevant and it's somehow admissible 

under some theory, it's good to go, as far as presenting 

it in the penalty phase. So the defendant certainly 

isn't limited in terms of what kind of mitigation he or 

she can present to a jury. So I would query why it is 

that the prosecutor in terms of mitigation can only 
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consider what comes from the defendant's lawyers or the 

public record in terms of things like criminal history 

or age, et cetera. 

THE COURT: I, frankly, think you could call 

up his relatives. You could do almost anything you 

wanted if you wanted to. 

MS. VITALICH: So, again, under that, why is 

it that the prosecutor can't consider it as mitigating 

in terms of whether or not a jury's going to be given 

the option to impose a death sentence? Why can't the 

prosecutor consider a significant evidentiary issue in 

the case? I don't see why the prosecutor's discretion 

should be limited in that fashion. 

What I hear Ms. Ross saying is that if there's no 

mitigation packet presented and it meets the criteria 

for aggravated murder, essentially that's an automatic 

filing of a notice. And I don't think that that is what 

the legislature anticipated at all in writing this 

statute. I think they simply wanted to give the 

prosecutors a channelled discretion to consider any and 

all information available at the time that a decision is 

made. 

THE COURT: And the channel is reason to 

believe insufficient mitigation? 

MS. VITALICH: Correct. 
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THE COURT: There was one other question I 

wanted to ask you and then I will let you have a 

breather. I have to find it. I know. Were you able to 

find any legislative history on 040? 

MS. VITALICH: You know, frankly, I didn't 

look into it that much. I can take a look. I'm certain 

that there's 

THE COURT: Every time I've ever looked for 

legislative history I've been disappointed in not 

finding anything. I was wondering if there was any. 

MS. VITALICH: I can take a look. I agree, 

Your Honor. There tends to be a paucity of information 

in that regard. 

THE COURT: That's a good way to put it. I 

think that's all the questions I had for you. Thank you 

very much. 

MS. VITALICH: Thank you, Your Honor. 

* * * * * * * * 

(End excerpt) 
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12 FEB -6 PH 3: 43 

KING COUNTY 
. SUPER!Oix COURH~LERK 
. SEI~TTLE. W;\ 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

) 
... , -

STATE OF WASHINGTON } No. 07-08716-4 SEA 

l?laintiffr 
) MOTION FOR DISCOVERY OF ) 

vs. ) MATERIALS REVEALING KING 
) COUNTY PROSECUTOR'S 

JOSEPH 'l'. McENROE. ) PROCESS FOR DETERMINING 
} WHICH DEFENDANTS WILL FACE 

Defendant. ) DEATH 

Comes now the defendant, Joseph T. McEnroe and moves 

Court to order the Prosecuting Attorney to disclose to the 

defendant the following information and materials: 
' REGARDING DECISIONS IN THE PROSECUTION AND SENTENCING OF 

JOSEPH T . MCENROE 

1) Any and all information gathered by any investigator 

for the prosecution which was considered by King County 

:Prosecutor Daniel Satterberg in deciding whether ·to file a 

notice of intent to seek the death penalty against Joseph T. 

McEnroe. This request includes but is not limited to 

information and materials acquired by the prosecution in the 

state's own mitigation investigation referred to in a letter 

dated January 17, 2008, from Mark Larson, chief of the 

Prosecutor's Criminal Division, in which Mr. Larson advised 

counsel for Mr. McEnroe: 

In this case, the State will be conducting its own 

MOTION FOR DISCOVERY RE 
DETERMINING WHICH DEFENDANTS 
WILL FACE DEATH 

The Defender Association 
810 Third ~venue 1 Suite 800 

Seattle, WA. 98104 
Pagel of 6 
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4 

5 

investigation of mitigating factor:s. This is 
likely to include an analysis of potential mental 
healt:h issues and the :r:etention of a qualified 
expert. We will also examine social history and 
facts surrounding the alleged offenses ... 

A) Mr. McEnroe particularly demands the results 

6 of "[the State's] own investigation of mitigating 

7 factors," the State's "analysis of potential 

8 mental health issues," and the identity of any 

9 "qualified expert," retained by the prosecution, 

10 and all information acquired through the state's 

11 investigation into Mr. McEnroe's "social history"; 

12 2) If the state indicates that it has provided such 

13 materials or ''complied with Brady" the defendant demands the 

14 state identify what materials and/or information it has 

15 p:r:ovided to the defense was: the product of "[the State's] 

16 own investigation of mitigating factors;'' all ma·terials and 

17 information gathered by and allegedly produced by the state 

18 which was used in or the basis o:E "an analysis of potential 

19 mental heal.th issues" Mr. Larson said the prosecutor 

20 conducted; the identity of any expert retained by the 

21 prosecution to assist in the "analysis of potential mental 

22 health issues"1
; and what discovery produced by the state to 

23 date is the product of o.r relates to. "the state's 

24 investigation into Mr. McEnroe's 'social history.'" 

25 

26 

27 

28 

1 To this date the State has not advised Mx'. McEn~oe of any mental 
health professional retained or consulted by the State for any purpose 
regarding Mr. McEnroe although Mr. McEnroe has requested the 
information, 
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3) The ident:ity of any investigatol:" specially hired by 

the prosecution to conduct an investigation into the 

presence or absence of mitigating factors related to Mr. 

McEnroe; 

4) Records and copies of all communications, in any 

form, between King County Prosecutor Dan Satterberg, his 

agents or other e~ployees of the King County Prosecuting 

Attorney's office, and family members of the decedents, the 

Anderson family, including but not limited to the relatives 

of Erica Anderson (including Pam Mantle, Tony Mantle, Sarah 

Mantle, and any other adult family members) and the 

relatives of Wayne and Judy Anderson, Scott Anderson, Olivia 

Anderson and Nathan Anderson (including Mary Victoria 

Anderson and her sons or friends); 

5) A list of any and all memorial services and/or other 

commemorations held in relation to the deaths or honoring 

the lives of the Anderson family homicide victims which were 

attended by King County Prosecutor Dan Satterberg or deputy 

prosecutors; 

6) A list and description of any photographs or 

personal items relating to any of the victims of the 

Anderson family homicide vic·tims which are maintained or 

posted outside the official case files of the trial deputy 

prosecuting attorney or law enforcement offices, which may 

be anywhere in the offices of the King County Prosecuting 

Attorney or in his home or other personal space. 

MOTION FOR DISCOVERY RE 
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2. 
REGARDING DECISIONS IN THE PROSECUTION AND SENTENCiNG OF 

3 LOUIS CHEN 

4 

5 

6 
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9 

10 

11 

1.2 
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7) Any a.nd all information gathered by any 

investigator for th~ prosecution, whether the investigator 

is a law enforcement officer, a full time employee of the 

King County prosecutors' office, or an outside investigator 

specially employed, which was considered by King County 

Prosecutor Daniel Satterberg in deciding whether to file a 

notice of intent to seek the death penalty against lrouis 

Chen, Superior Court No. J.l-1-07404-4 SEA. This request 

does not include production of materials provided to the 

prosecuting attorney by defense counsel for Louis Chen; 

4) All photographs of the scene of the murders 

committed by Louis Chen especially those depicting the 

victims Eric Cooper and Cooper Chen and the injuries 

inflicted upon them by Louis Chen; 

5) All witness statements, including those of law 

enforcement and crime scene investigators, describing the 

scene of the murders of Eric Cooper and Cooper Chen and the 

injuries inflicted upon them by Louis Chen; 

6) The autopsy reports prepared by the King County 

Medical Examiner regarding Eric Cooper and Cooper Chen; 

7) Photographs of the multiple 'weapons allegedly used 

by Louis Chen to attack Eric Cooper and Cooper Chen; 

8) Any and all records of the participation o;~: 

attendance of King County Prosecutor Daniel Satterberg, or 

MOTION FOR DISCOVERY RE 
DETERMINING WHICH DEFENDANTS 
WILL FACE DEA'l'H 
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\,,__ ____________ __, \ 

any King County deputy prosecutor, in funerals, vigils, or 

any kind of memorial events regarding Eric Cooper and/or 

Cooper Chen; 

.9) Any and all public statements made by King County 

Prosecutor Daniel Satterberg or any representative of the 

King County Prosecutor regarding the deaths of Eric Cooper 

and Cooper Chen; 

10) Any and all records of communications between the 

King County Prosecuting Attorney, or his agents, and family 

and friends of Eric Cooper and Cooper Chen regarding the 

loss of the victims and/or the question of whether Mr. 

Satterberg should seek the death penalty against Louis Chen; 

11) A list and description of any photographs or 

personal items relating to Eric Cooper or Cooper chen which 

are maintained or posted outside the official case files of 

the trial deputy prosecuting attorney or law enforcement 

offices, which may be anywhere in t:he offices of the King 

County Prosecuting Attorney or in his home or other personal 

space; 
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This motion is brought pursuant to CrR 4.7 (a), (c), 

(d), (e), (g), and the attached declaration of counsel. Mr. 

McEnroe believes the information sought will support 

dismissal of the notice of intention to seek the death 

penalty against him. 

Dated this 5th day of February, 
2012. 

Respectfully submitted: 

By 

Kathryn Ross, WSBA No. 6894 
Leo Hamaji, WSBA No. 18710 
William Prestia, WSBA No. 29912 

The Defender Associat~on 
810 Third Avenue, Suite 800 
Seattler WA. 98104 
(206) 447-3968 
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FILED 
KING COUNTY, WASHINGTON 

FEB 2 4· 2012 
, DEPARTMENT or: 
JUDICIAL AOt41NJSTRATION 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

) 
) No. 07-C~08716-4 SEA 
) , 07-C-08717~2 SEA 
) 
) STATE'S RESPONSE TO 

. JOSEPH THOMAS McENROE, and 
11 MICHELE KRISTEN ANDERSON, 

). DEFENDANT McENROE's '1MOTION 
) FOR DISCPVERY MATERIALS 
) REVEALING KING COUNTY 

12 

13 

14 

15 

16 

Defendants. 

I. INTRODUCTION 

) PROSECUTOR'S PROCESS FOR 
) DETERMINING WHICH 
) DEFENDANTS WILL FACE DEATH" 
) 

The defendants are charged with six counts of Aggravated Murder in the First Degree for 

the December 24, 2007 killings of six members of Michelle Anderson's family. In each cotmt, 
17 

and as to each defendant, the aggravating circumstance alleged is that "there was more than one 
18 

victim and the murders were part. of a common scheme or plan or the result of a single act," 
19 

pursuant to RCW 1 0.95.020(1 0). With respect to the counts relating to Erica Anderson; Olivia 
20 

21 
Anderson and Nathan Andersonl an additional aggravating ~ircumstance is alleged, i.e., that "the 

person committed the murder to conceal the commission of a crime or to protect or conceal the 
22 

23 
identity of any person committing a crime," pursuant to RCW 10.95 .020(9). The State has filed 

24 
a notice of intent to seek the death penalty as t? each defendant. 

STATE'S RESPONSE TO McENROE's MOTION FOR 
DISCOVERY RE PROSECUTOR'S PROCESS FOR DETERMIN­
ING WHICH DEFENDANTS WILL FACE DBA TH w 1 

Daniel T. Satterberg, Prosecuting Attorney 
WS54 King County C\'.1\lrthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000, FAX (206) 296-0955 . 
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Defendant McEnroe has filed a motion asking this Court to compel the King County 

Prosecutorrs Office to provide ndiscoveryn that would allegedly reveal the "processr1 by which 

King County Prosecutor Daniel T. Satterberg determines whether to allow a jury to consider 

imposing the death penalty in an aggravated murder case. More specifically~ McEnroe not only 

demands "discovery" purportedly related to the decision to seek the death penalty in his own 

case~ but he also demands ndiscoveryn purportedly related-to the decision not to seek the death 

penalty in State v. Chen, No. 11~1-07404~4 SEA. 

It should be noted that this Court has previously denied McEnroers motion to dismiss the 

death notice on grounds that Mr. Satt~rberg did not follow the dictates of Chapter 10.95 RCW in 

deciding to seek the death penalty against him because Mr. Satterberg properly considered . . 

info1mation other than potential mitigation, such as the fq.cts of the crimes themselves and the 

strength of the available evidence. See Clerk's Papers, State v. McEnroe, Sub No. 245 (f1led 

6/4/1 0). Undeterred, McEnroe now apparently wishes to try to convince this Court of the absurd 

and utterly offensive proposition that Mr. Satierberg is nmore open to mitigating factors and 

more inclined to leniency towards a defendant who is wealthy and highly educatedr1 nthan a 

defendant such as Mr. McEnroe from a lower or worldng class background/' and on that basis, 

he plans to ask this Court once again to dismiss the death notice based on allegations of improper 

decisionMmaking by Mr. Satterberg. See Declaration ~ Support of Motion (nRoss decl. 11
), at 1. 

In other words~ it appears McEnroe seeks tills "discoveryr' based on his apparent belief that this 

case and defendant Chen's case are essentially identical and, therefore, that Mr. Satterberg's 

decisions in the two cases must have been based on improper considerations such as economic 

status. · 
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1 The State's response to McEnroe's motion to compel is threefold. First, as the State has 

2 already informed McEnroe's counsel, the State is well aware of its discovery obligations and, as 

3 counsel has already been assured, the State has complied and will continue to comply with its 

4 ongoing obligations in that regard. Accordingly, there is nothing for this Court to compel. 

5 Second, McEnroe's demands, particularly with respect to materials related to the Chen case, do 

6 not constitute "discovery" under any possible definition of the term. Therefore, there is no 

7 authority under CrR 4.7 by which this Court could compel it. And third, given that the decision 

8 to seek the death penalty is a decision addressed solely to the discretion of the elected county. 

9 prosecutor, and thus~ given that McEnroe would have to demonstrate a manifest abuse of that 

10 discretion (even if it were proper for this Court to usurp the prosecutor's decision and to engage 

11 in the kind of pretrial proportionality review McEnroe seeks, which it is not)~ McEnroe's 

12 demands are frivolous and not matel'ial because this case is o bvioU:sly very different from 

13 defendant Chen's. 

14 In other words, and in shortj 1) the State is well aware ofits discovery obligations~ 2) 

15 what McEnroe demands is not discovery, and 3) even if this Court were vested with the au~hority 

16 to interve~e in the elected prosecutor's death penalty decisions by perfonning a pretrial 

17 proportionality review (which it is not), Mr. Satterberg's decision is manifestly reasonable in this 

18 case. Thus, this motion to compel "discovery" should be denied. 

19 

20 

21. 

22 

23 

24 
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ARGUMENT 

A. THE STATE IS WELL AWARE OF ITS DISCOVERY OBLIGATIONS; IT 
HAS COMPLIED WITH THEM AND WILL CONTINUE TO DO SO. 

3 
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Under CrR 4.7; the State's discovery obligations require the disclosure of the following 

material when it is within the knowledge, possession, or control of the prosecutor's office: 

- the names and addresses of persons the prosecutor intends to call as witnesses, together 
with any written or recorded statements they have made or the substance of any 
statements; 

- a:nY written, recorded, or oral statement by the defendant; 

-when authorized by the court~ grand jury minutes related to the testimony·ofthe 
defendant or any witness the prosecutor intends to call; 

- any reports or statements by experts made in connection with the case; 

-any books, papers, documents, photographs or objects the prosecutor intends to 
introduce or which were obtained :fi:om or belonged to the defendant; 

- any criminal history of the defendant or any witness; 

- any electronic surveillance of the defendant's premises or conversations; 

~ any expert witnesses the prosecutor intends to call; 

-any infom1ation indicating entrapment; and 

.. any material information within the prosecutor's knowledge that tends to negate the 
defendant's guilt. 

CrR 4.7(a). In addition, upon request by the defendant, the prosecutor is obligated to disclose 

"relevant material and information n regarding searches and seizures, taking statements from the 

defendant, and any relationships "of specified persons to the prosecuting authority." C1·R 4. 7( c). 

Also upon request by the defendant, the prosecutor is required to attempt to obtain material and 

information from third parties that would otherwise be discoverable if it were within the 

knowledge, possession, or control of the prosecutor's office: CrR 4.7{d). 
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The State is acutely aware of its obligations under CrR 4.7 and Brady v. Maryland, 373 

U.S. 83, 83 S. Ct.1194, 10 L. Ed. 2d 215 (1963), and has made and will continue to make every 

effort to comply. I,ndeed, the scrutiny to which capital cases are subjected gives the State an 

especially acute. awareness in this case. 

The State has consistently met its obligations under CrR 4. 7 and Brady over the course of 
the past four-plus years. Yett in a letter addressed directly to Mr. Satterberg1 and in the motion 

to compel before this Court~ McEnroe1s counsel insists .. this is not the case. The State1s efforts to 
' '" \, 

reiterate its awareness of and compliance with these obligations have been thus far tmavailing.2 

Without any evidence or proof (other than spurious accusations and speculation) that the State is 

failing to comply with its discovery obligations, this Court does not have grounds to compe1 

compliance. In smn, there is no actual discovery or Brady material of which the State is aware 

that has not been disclosed. Accordingly, there is nothing to compeL 

B. THE INFORMATION AND MATERIALS THAT McENROE DEMANDS IS 
NOT "DISCOVERY"; THUS, THERE IS NO AUTHORITY BY WHICH IT 
MAY BE COMPELLED. 

As noted above, CrR 4.7 specifically enumerates the State's ongoing discovery 

obligations, including the obligation to disclose Brady material. The State has complied, and 

will continue to comply, vvith these obligations. Nonetheless, McEnroe demands disclosUl'e of a 

laundry list of materials and information that he claims will show that Mr. Satterberg makes 

decisions whether to seek the death penalty in an arbitrary and dispriminatory manner based on 

considerations such as economic status, based solely on the decisions made in this case and the 

Chen case. But the materials and infonnation he demands are not material, are irrelevant, are 

w9rk product, are related to a pending case other than his own, and/or does not exist. None of 

1 This letter is attached as Appendix A for the Comt's infonnation and convenience, · . 
2 Mr. O'Toole's response to counsel's letter is attached as Appendix B for the Court's information and convenience. 
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the materials and information demanded b~ McEnroe falls under any category enumerated in 

CrR 4.7. In other words, it is not discovery. 

As a preliminary matter, it is telling that nowhere in McEnroe's motion to compel and 

supporting declaration is there a single citation to authority. Other than a generic reference to 

CrR 4. 7, no court rule, appellate decision, statute, or any other form of legal support appears in 

McEnroe's pleadings on this matter. As such, if this were an appellate pleading, the appellate 

court would disregard it entirely. See Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801, 

809, 828 P.2d 549 (1992) (arguments unsupported by citations to authority or persuasive 

reasoning will not be considered on appeal). Similarly, in the absence of ~y relevant authority 

supporting the notion that such non-discovery materials may be compelled, this Court should 

summarily deny these demands. 

' 
In any event, this Court should rule in accordance with relevant authority that_ the 

materials and infonnation that McEnroe demands are not discovery, and thus, there is no basis in 

law to compel it. 

The State's obligations are set forth in the first argument section above. In addition, CrR 

4. 7 further provides that a cotUi may in its discretion ordet· the disclosure of additional materials 

as follows: 

(1) Upon a showing of materiality to the preparation of the defense, and if 
the request is reasonable, the court in its discretion may require disclosure to the 
defendant of the relevant material and information not covered by sections (a), 
(c), and (d). -

(2) The court may condition or deny disclosure authorized by this rule if it 
finds that there is a substantial risk to any person of physical harm, intimidation, 
bribery, economic reprisals or unnec~ssary annoyance or embarrassment, 
resulting from such disclosure, which outweigh any usefulness of the qisclosure to 
the defendant. 
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CrR 4.7(e) (emphasis supplied). Although this provision is fairly broad~ the emphasized portions 

dictate that the information must be shown to be material and relevant~ and that the request itself 

must be reasonable. Without such a showing~ again, the information is simply not discovery and 

thus it may not be compelled. 

A showing of materiality is an absolute prerequisite for a defendant's request for the 

disclosure of any materials not specifically enumerated in CrR 4.7. State v. Blackwell, 120 

Wn.2d 822, 828, 845 P .2d 1017 (1993). As the Washington Supreme Court has unequivocally 

held, "[t]he mere possibility that an item of undisclosed evidence might have helped the defense 

or might have affected the outcome of the trial ... dpes not establish 'materiality' in the 

constitutional sense. 11 Id. (quoting State v. M~ ~05 Wn.2d 692, 704~05; 718 P.2d 407 (1986)) 

(emphasis and alterations in original). The facts of Blackwell are instructive here. 

In Blackwell~ the defense demanded disclosure of the arresting officer's personnel records 

based on defense counsel's asserted belief that the officer arrested the defendant due to racial 

animus. The defense argued that the officer's records would show evidence of a pattern of 

improper COndUCt, i, e, 1 II arreStS based 011 race and eX.?eSSiVe fOrCe that might rebUt the OfficefS1 

claim of proper police conduct." Blackwell, 120 Wn.2d at 829. After citing case law holding 

that materiality canp.ot be shown based on mere accusations and c:onjecture, the court held that 

the defense had not shown materiality, and thus, the trial court had manifestly abused its 

discretion in requiring disclosme of the records: 

A defendant must advance some factual predicate which makes it 
reasonably likely the requested file will bear information material to his or her 
defense. A bare assertion that a document "might" bear such fruit is insufficient. 
Our review of the record indicates that no such showing of materiality was made 
in this case. 

Id. at 830. The same situation presents itself here. 

STATE'S RESPONSE TO McENROE's MOTION FOR 
DISCOVERY RE PROSECUTOR'S PROCESS FOR DETERMIN~ 
ING WHlCH DEFENDANTS W1LL FACE DEATH • 7 

Daniel T. Satter berg, Prosecuting Attorney 
WSS4 King c;ounty Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296·9000, FAX (206) 296-0955 



17500752 

1 

2 

3 

4 

5 

6 

\ 

' ) 

In the declaration in support ofMcEnroe,s·motion to compel, counsel states: 

The discovery demanded here will show whether the King County 
Prosecuting Attorney decides which defendants will face a capital prosecution in 
an arbitrary and discriminatory manner, disregarding valid mitigating factors 
presented by poor defendants, while favoring defendants with wealth and 
resources. Only transparency in the Prosecutor's process for selecting which 
defendants he will try to have executed will reveal the validity of the saying in 
capital defense circles, "It's called capital punishment because if you have the 
capital, you don't face the punishment." 

·Ross decl., at 5~6 (emphasis added). Aside from inadvertently reveal~g why "capital defense 
7 

8 
circles11 are exceptionally small in diameter, this statement is facially absurd>~ And more to the 

9 
point, as was true in Blackwell, this statement shows that the "discovery'1 demand in this case is 

10 
based on nothing but accusations and conjecture. It is also based on the completely unsupported 

11 
assumption that McEnroe presented "valid .mitigating factors" whereas defendant Chen did not1 .. 

12 
or that McEnroe's "valid mitigating factorsn were greater than or, at a minimum, the equal of 

13 
Chen's. Thus1 according to McEnroe, the reason Mr. Satterberg chose to seek-the death penalty 

14 
against McEnroe and not against Chen is a disparity in their respective wealth. 

15 
Alternatively, McEnroe tacitly concedes that the ,.discovery" may show that the decision-

making 11process'1 was proper; nevertheless, in his view, "transparency" is still somehow 
16 

17 

18 

19 

20 

21 

22 

23 

24 

required. However, "transparency" is not a basis upon which tb find materiality. In sttm1 under 

Blackwell, McEnroe has not made the requisite showing of materiality and his n discovery" 

demand must be denied. 

Although the failure to make the requisite showing of materiality is dispositive to this 

motion, it bears mentioning that McEnroe's demand implicates the work product doctrine and the 

attorney~client privilege. Although McEnroe has not (yet) specifically demanded infonnation 

3 No doubt comments like these are uncritically well-received in those aforementioned small circles, but they have 
no place in any part of the instant case. · 
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regarding communications between Mr. Satterberg and his staff, communications between Mr. 

Satterberg and the attorneys for McEnroe, Anderson, and/or Chen, or the mitigation packets 

submitted by Anderson and Chen, such information would become necessazyto rebut McEnroe's 

absurd accusations if this Court were to order disclosure of the information McEnroe currently 

seeks in support of his motion, The State would be placed in the untenable position of revealing 

privileged information in order to thoroughly rebut McEnroe's position in this matter. This 

demonstrates that McEnroe's demands are not reasonable as required under CrR 4.7(e)(l). 

Indeed, this is not the first time that McEnroe's counsel has sought to place the King County 

Prosecutor's Office in such an untenable position based on accusations and speculation1 and it 

also should not be the first time a court declines the invitation to do so. See Memqrandum 

\ 
Ruling, State v. Champion, No. 01~1~02529~1 SEA (in which the Superior Court rejected the 

motion of special counsel [the same counsel who now appears for McEnroe] for an evidentiary 

heating into the Prosecutor's decision to seek the death penalty based on, among other things, the 

impact on issues of attorney~client privilege and attorney work product; that memorandum ruling 

is attached as Appendix C for the Court's information and convenience). 

It further bears mentioning that McEnroe demands not only information purportedly 

related to his own case, but extensive materials and information related to the Chen case as well. 

There is no indication in McEnroe's pleadings that proper notice of these demands has been 

given to Chen's attorneys, nor has there been any apparent request for their position in the maiter. 

And again) McEnroe has not cited a single Legal authority for the proposition that such demands 

may be made under CrR4.7.4 

4 As noted in :Mr. O'Toole's letter, McEnroe's mitial demand has been forwarded to Senior Deputy Prosecutor John 
Gerberdmg for review under the Public Records Act. Appendix B. 
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1 In sum, the information McEnroe demands does not constitute discovery; there has been 

2 no showing of materiality, the demands are unreasonable, and privileges are squarely implicated .. 

3 Accordingly, McEnroe's motion to compel is without merit. 
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c. EVEN ASSUMING THIS COURT COULD USURP THE DISCRETION OF 
THE PROSECUTOR AND PERFORM A PRETRIAL PROPORTIONALITY 
REVIEW, THERE CAN BE NO SHOWING OF AN ABUSE OF DISCRETION 
BY THE PROSECUTOR IN TI-IIS CASE. 

Even assuming, for the sake of argument, th~t the information McEnroe demands could 

be characterized as potential discovery, his motion is frivolous for other reasons as well. The 

decision whether to seek the death penalty is a discretionary decision reserved so1ely for the 

elected prosecutor in each county. As such, it would violate the separation of powers doctrine 

for this. Court to interfere in that discretionary decision-making process .. Moreover, this Court is 

not authorized to pe1form the pretrial proportionality review that McEnroe demands; that task is 

exclusively reserved for the Washington Stlpreme Court on appeal. But furthermore, ~cEnroe's 

motion to compel should be denied because he cannot show that Mr. Satterberg abused his 

discretion in this case in any event. 
15' 
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The Washington Supreme Court has previously held thatRCW 10.95'.040(1) constitutes a 

proper dele gat~ on oflegislative authority to the executive branch h1 vesting county prosecutors 

with t~e· discretion to seek the death penalty in cases that meet the applicable standards. State v. 

Campbell, 103 Wn.2d 1, 25-27, 691 P.2d 929 (1984). In addition, the court 11has never 
. . 

recogniz~d a prosecutor's discretion to file charges or to seek the death pen~lty as a judicial 

function." State v. Finch, 137 Wn.2d 792, 809 975 P.2d 967 (1999). Moreover, H[a]lthough the 

exercise ofprosecutorial discretion under the sentencing structure ofRCW 10.95 is not strictly 

analogous to the exercise of discretion involved in the c~arging function, the principle is similar'' 

in that the prosecutor examines the available evidence and detennines whether the issue of 
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mitigation should go to the jury. State v. Dictado, 102 Wn.2d 277, 297-98, 687 P .2d 172 (1984). 

Further, "[t]he power ofthe Legislature over sentencing is plenary[.]" State v. Be1m, 120 Wn.2d 

631, 670, 845 P.2d 289 (1993). Therefore, the fact that the legislature has properly delegated the 

initial decision whether to seek the death penalty to the county prosecutors ipso facto' means that 

it would violate the separation of powers doctrine for a court to re-weigh th~ aggravating and 

mitigating circumstances and second~ guess a prosecutor's decision in this regard. 

In addition, McEnroe indicates in his pleadings that he will be asking this Court to look at 

his case in light of another aggravated ~urder case (Chen), and to conclude based on that 

comparison that the State should be barred from seeking the death penalty in this case. In other 

words, McEnroe will be asking this Court to conduct a pretrial proportionality review. This task 

is the sole province of the Washington Supreme Court on direct appeal in the event that a jury 
'· 

imposes a death sentence; it is not a pretrial finding to be made by the trial court. 

Upon convi9tion for aggravated murder and the imposition of a death sentence, Chapter 

10.95 RCW requires that the Washington Supreme Court conduct a proportionality review on 

direct appeal to detennine~ in part, ttwhether the sentence of death is excessive or 

disproportionate to the penalty imposed in similar cases, considering both the crime and the 

defendant(.]'1 State v. Elmore, 139 Wn.2d.250, 301, 985 P.2d 289 (1999) (quoting State v. 

Brown, 132 Wn.2d 529, 550, 940 P.2d 546 (1997)). As the court held, in no uncertain terms, 

Proportionality review is a special statutory proceeding that is conducted by this 
court and this court alone: RCW 10.95.100, .130(1). There is no statutory 
authority for a trial court to engage in a proportionality review, with the purpose 
of forgoing the special sentencing proceeding, as suggested by Elmore. 

. . 
Elmore, 139 Wn.2d at 301 (emphasis supplied); see also State v. Gregory, 158 Wn.2d 759, 858, 

147 P .3d 1201 (2006) (holding that proportionality review is the province of the Washington . . . 

Supreme Court, not the.jury). 
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McEnroe's endgame appears to be a motion to dismiss the death penalty based on a 

comparison between this case and the.Chen case. Indeed, the overarching theme of McEnroe's 

Motion for Discovery and Declaration in Support is the facts of the Chen case,· almost to the 

exclusion of his own. That is a proportionality review. Thus, McEnroe demands 11 discovery" in 

order to make a motion that this Court cannot consider in the first instance. This is yet another 

reason to deny this motion to compel. 

Lastly, McEnroe's motion to compel is frivolous because there is no reasonable 

possibility, let alone a reasonable likelihood (which is required for a showing of materiality), that 

he could ever show a manifest abuse of discretion in the decision to seek the death penalty. 

· · The Legislature has pronounced that the elected collllty prosecutor 11Shall file written 

notice of a special sentencing proceeding to detennine whether or not the death penalty should 

be imposed when there is reason to believe that there are not sufficient mitigating circumst~ces 

to merit leniency." RCW 10.95.040(1).· As noted previously, this is a discretionary decision 

reserved for the elected com1ty prosecutor alone. An abuse of discretion is shown only when a 

decision is manifestly unreasonable or is base~ on lllltenable.grounds. State v. Enstone, 137 

Wn.2d 675 ~ 679u80, 97 4 P .2d 828 (1999). A reviewing court will find an abuse of discretion 

only if it finds that no reasonable person would have made the same decision. State v. Atsbeh~ 

142 Wn.2d 904, 914, 16 P.3d 626 (2001). 

McEnroe simply cannot show an' abuse of discretion in seeking the death penalty in this 

case, eithet standing alone or when compared with the Chen case. McBnroe'.s assertions to the 

contrary notwithstanding, there are material and patently obvious differences between this case 

and Chen's case that are apparent froJ.?l even a mere cursory reading of the respective 
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Certifications for Determination of Probable Cause filed in each case. These material and 

patently obvious differences include (but are by no means limited to) the following5: 

~ Defendant Chen ldlled two people, one of whom was a child. Defendant McEnroe and 
his accomplice killed six people, two of whom were children. · 

- Defendant Chen remained at the crime scene and opened the door to a person that came 
to the apartment to check on hirn;.there were no apparent efforts to hide evidence or flee. 
McEnroe and his accomplice fled the crime scene and made up a story that they were 
driving to Las Vegas to get married at the time of the murders. 

~ There is no evidence that defendant Chen did. not kill both of his victims at 
approximately the same time. McEnroe and his accomplice killed their first two victims 
(Judy and Wayne), dragged the bodies out of the house, cleaned up the crime scene1 and 
then laid in wait in order to ambush their last fotU' victims (Scott, Erica, Olivia and 
Nathan), whom they knew were coming over fot a Christmas Eve celebration. 

• Defendant Chen was treated for his apparently self~ inflicted injuries; he did not provide 
any detailed statements to the authorities. McEnroe and his accomplice confessed to their 
crimes at great length and jn chilling detail, including McEmoe's calm and repeated 
admissions that he killed Erica and the children specifically so that there would not be 
any living witnesses. 

In sum, the number of victims, the overwhelming evidence of planning and 
' ' 

premeditation, and the utter lack of any apparent remorse demonstrated by.McEmoe's statements 

to the police (among oth~?r factors) Clearly distinguish this case from the Chen case. As such, 

there is no reasonable basis upon which to conclude that the non~discoverable information 

McEnroe demands could demonstrate that Mr. Satterberg manifestly abused his discretion by 

deciding that a jury should consider the death penalty in this pase. Indeed, this is a case so far 

from the margins of discretion that to suggest othexwise is simply absurd. 

As such, McEnroe's motion to compel is frivolous. Even putting aside all other 

considerations, his motion to compel would_res~uJ.t in a waste of time and resources, an invasion 

of the work product doctrine and most likely the attorney~client privilege as well, with no 

5 'Jhe State takes great pains to emphasize fuat this list is bofu (i) apparent from the pleadings filed in each respective 
case, and (ii) non-exclusjve. This is done in anticipation of the ·so:tneday surely-to-be-filed motion to dismiss. the 
STATE'S RESPONSE TO McENROE's MOTION FOR Daniel T. Satterberg, Prosecuting Attorney 
DISCOVERY RE PROSECUTOR!S PROCESS FOR DETERMIN- W554 ~ing County Courthouse 
lNG Wf A , S16TiurdAvenue 

1ICHDEFENDANTS WILL F CE DEArH- 13 seattle, Washington98104 
(206) 296·9000, FAX (206)296-095,5 

'------.... --------------~--------------
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1 likelihood whatsoever that the relevant legal showing (i.e., manifest abuse of discretion) would 

2 bemade. 

3 III. CONCLUSION 

4 For all of the foregoing reasons, this Court should deny defendant McEnroe's 11Motion fcir 

5 Discovery of Materials Revealing King County Prosecutor's Process for Determining "Which 

6 Defendants Will Face Death.'1 

7 Respectfully submitted this~ day ofFebntary, 2012, 

8 DANIEL T. SATTERBE'R.G 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

By:~~"--\l::lr-:--»..::::-:---+~-.-------'--~ 
Sco 
An . italich, WSBA #25535 
Senior Deputy Prosecuting Attorneys 

death penalty notice based solely upon the differences enumerated here. 
STATE'S RESPONSE TO McENROE's M0110N FOR 
DISCOVERY RE PROSECUTOR'S PROCESS FOR DETERMJN­
ING WHICH DEFENDANTS WILL FACE DBA TH - 14 

.Daniel T. Satter berg, Prosecuting Attorney 
W554 King County Courthouse 
516 ThitdAvenue 
Seattle, Washington 98104 
(206) 296-9000, FAX (206) 296·0955 
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January 25, 2012 

Daniel Satterberg 

THE DEFENDER ASSOCIATION 
810 Third Avenue, Suite 800 
Seattle, Washington 98104 

(206) 447~3900 

Prosecuting Attorney of King County 
W. 554 King County Courthouse 
513 Third A venue 
Seattle, WA. 98104 

Re: State V. McEnroe, No. 07wC-08716w4 SEA 

Dear Mr. Satterberg: 

On behalf of Mr. McEnroe we are preparing a new motion to dismiss the notice of intention 
to seek the death penalty. We believe your recent decision not to file a notice against Louis Chen 
is an example of you following the dictate of RCW 10.95.040 to focus ·on mitigating factors, and to 
file a notice only "when there is reason to believe there are not sufficient mitigating 
circumstances to merit leniency." We further believe the Chen case contradicts the State's 
position in opposition to our previous motion to dismiss based on RCW 10.95.040 (the state 
argued a prosecutor should focus on the crime and/or "weigh" the crlme against mitigating factors) 
and, also, proves wrong the court's reasoning in ittJ order· denying that motion. Your' decision in 
the Chen case casts a shadow on your comment to me, Mr. Harnaji and Mr. Prestia, that you would 
be more open to our efforts to resolve the Mr. McEnroe's case with L WOP if "it weren't for the 
children [victims]."· Little Cooper Chen died horribly, at the hand of his own father, after 
witnessing the incredibly violent attack on his other daddy. 

We will argue that Mr. McEnroe did not receive the same consideration of his mitigation 
evidence as was given to Chen's mitigation evidence. We believe a reasonable prosecutor should 
view a defendant with an elite education and medical experience, with training in psychiatry, as 
more able to control his situation and avoid a homicidal rampage (and therefore being more 
culpable) than a 1oth grade dropout such as Joe McEnroe who suffered undiagnosed sel'ious 
psychological deficits. Furthennore, while Louis Chen acted on his own, Joe McEnroe faced 
enormous pressure from a controlling partner whose pathology was far beyond his ability to 
understand or suppress. 

Dr. Chen had the knowledge and resources to properly address his mental problems long 
before his jealousy and anger triggered the knife slashing attacks against his partner and child. 
According to media ryports it appears Chen did not seek help out of fear he would be stigmatized 
and his career ambitions jeopardized. In other words, Dr. Chen .tnade a calculated choice to live 
with the consequences of his mental illness. Joe McEnroe did not have training or an opportunity 
to recognize and deal with his psychological impairments. 
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As you know, since 2008 :Mr; McEnroe has been wiJling to waive his guilt phase defenses 
and appeals, plead as charged~ and accept a sentence oflife in prison without possibility of release. 
Mr. McEnroe has offered finality for the survivors and for the state. Despite having death 
removed as an option, Louis Chen is continuing to contest his guilt and go to trial. 

We are aware that in Louis Chen1S case your office employed Linda Montgomery to, 
conduct an investigation into possible mitigation evidence. We request you provide to us the 
product ofMs Montgomery's investigation in its entirety+ While we respect your policy of 
keeping mitigation information provided by the defense confidential, Ms Montgomery's· 
investigation was independent of the defense and apparently unknown to Chen's defense team 
until 'after you announced your decision not to seek death in that case. 

In Mr. McEnroe's case we received a letter from Mark Larson dated January 17; 2008, in 
which Mr. Larson stated: 

\ 
In this case the State will be conducting its own investigation of mitigating factors. This is 
likely to include an analysis of potential mental health issue and the retention of a q1,1alified 
expert. We will also examine social history and facts surrounding the alleged offenses. 

' 
Mr. McEnroe has demanded disclosure of the State1S 11own investigation of mitigating factors" and 
any opinions or reports of the states retained 1'quali:fied expert" and have been told there was 
nothing outside the normal police crime investigation for aggravated homicides. Detective 
Tompkins, the lead detective in Mr. McEnroe1s case, stated at his recorded interview that he was 
never asked to make any investigation regarding mitigating evidence and he was unaware of any 
such investigation being made by any agent of the state. Mr. Larson said the state would likely 
retain a qualified mental health expert to analyze potential mental health issues. With ·that in 
mind, we urged you to allow our doctors to send their test data to an expert of the state's choosing 
but our offer has been ignored.1 

, , 

Mr. McEnroe has not received the same concern for mitigating factors by your office ask 
did Louis Chen. In making the decision not so seek death against Che11 it seems highly unlikely 
you considered Chen's mental illness to '1outweigh~' the enormity of his crime, including his 

1After much prodding me that you .)dentizy an expert to review Mr. McEnroe's 
psychological test data we long belatedly received a response from Mr. O'Toole that we send such 
results directly to HIM, apparently for use by the State at trial as opposed to validation ·of Mr. 
McEnroe's mitigation material. Mr. Larson then wtote that the State would not limit the use of 
such data to consideration of mitigation or settlement of the case but would use it for any purpose 
it desired. At no time did the State ide.ntify an expert they wished to review the data (professional . 
ethics prohibit mental health professionals from delivering raw test data to any other than another 
mental health professional) and at no time did you personally respond you would consider the test 
data. Furthermore, despite SPRC S notice of mental health experts from the defense, the State has 
failed to take advantage the SPRC 5 provision for having Mr. McEnroe examined by an expert of 
the State's choosing. 
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, betrayal and brutal murd~r ofhis own beautiful little boy. Again, it appears you were properly 
concerned with mitigation evidence in Louis Chen's case~ as we argue is required by RCW 
10.95.040. For Dr. Chen, your office hired an expert in mitigation investigation, which is very 
different from crime investigation. It also appears to us that you were far more open to Dr. Chen's 
mental health mitigating evidence than you were to Mr. McEnroe's. 

At this time we restate our demand for the results of any investigation by the State of Mr. 
McEnroe's mitigating factors and expressly demand identification of any 11outside" investigators, 
such as Ms Montgomery, who were tasked by the State to investigate the presence or lack of 
mitigating factors in Mr. McEnroe's case. We also renew our request for the product of any 
investigation of Mr. McEnroe's mitigating factors whether such investigation was conducted by 
law enforcement, employees of the prosecutor's office, or specially contracted investigators who 
may not be full time employees of King County or the State. · 

We also demand disclosure of any information in the possession of the State which may 
refute the mitigating factors Mr. McEnroe has already presented to your office. This request 
includes but is not limited to information you considered prior to filing the notice of intention to 
seek the death penalty. 

Please let us know by Friday whether you agree to provide the information requested 
above. It is our intention to file the primary motion to dismiss to dismiss the notice of intent next 
week to allow the parties to complete briefing and have the matter argued at the next status 
conference, March 1st. . 

Thank you for your attention to this issue of fairness and transparency regarding the State~ s 
selection of defendants to face death. · 

Sincerely, 

Katie Ross. 
With Leo Hamaji and Bill Prestia 
{206)'44 7 w3 968 

-----·---- " ..... , ............................. ·---------------···---.. - """·-------· 
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Letter from Mr. O'Toole to McEnroe's 
attorneys, dated 1/30/12 

...... , ____ ,_, ____ _ 
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Daniel T. Satterberg 
Prosecuting Attorney 

~anuary 30, 2012 

SENT VIA EMAIL 
SENT VIA U.S. MAlL 

Kathryn Lund Ross 
Leo Hamaji 
William Prestia 

OFFICE OF THE PROSECUTING A TI'ORNEY 
KINO COUNTY, WASHINGTON 

The Defender Association 
810 Third Avenue, Suite 800 
Seattle; WA. 981 04 

Re: State v. McEnroe; Case No. 07uC~08716-4 SEA 

Counsel: 

WSS4 King Coutlty Courthouse 
S11i Third Avenue 

Seattle, Washington 98104 
(205) 296·9000 

Your correspondence of January 25,2012. has b~en referred to me for reply. 
Please be advised that we are treating your request for Information relating to Mr. 
McEnroe as a supplemental discovery request. W~ have provided, and wlll continue to 
provide, all investigative material as required by Brady v. Maryland, 373 U.S. 83, 83 · 
S.Ct. 1194, 10 L.Ed.2d 215 (1963), and OrR 4.7. We will continu_e to comply with our 
discovery obligations in the future. 

. With regard to materials you requested from the case· of §tate v. Chen, Case No. 
11-1 .. 07,404·4 SEA1 we are referring your'letter to John GerberCling In the. CiVIl Division 
of the Prosecutor's Office for review under the Public Records Act (PRA), even th9ugh 
it Is ~nclear whether you intended tb make a request under the PRA. 

If you have any questions, please do not hesitate to contact the undersigned. 

FOR DANIE . SATTERBERG, King County Prosecuting Attorney~ 
r . 

Tole · 
e rosecuting Attorney 

' 
Cc: John Getberdlng . 
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Memorandum Ruling, State v. 
Champion, No~ 01-1-02529-1 SEA 
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I 

6 

7 

10 

l1 

l2 

!3 

14 

IS 

17 

18 

1!1 

FILED 
KING COUNTY. WASHINGTON 

. NOV 1 7 Z003 . 
SUI-'~:t•u..m ttOURT OLERK 

13YVICTORIA ERICl<SEN 
DEPUTY 

IN THE SUPERIOR CO'u:RT OF THE STATE OF WASIDNGTON 

1N AND FOR THE COUNTY OF lONG 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

CHARJ'..,ES CHAMPION, 

DefuJ:l.dant. 

No. 01·1·02529-1 SEA 

lv.1EMORANDUM R'ULWG ON 
STATE'S MOTION TO RESCIND 
APPOlNTMENT OF INDEP. COUNSEL 
AND ON 
'DEFENDANt'S MOTION 
FOR EVlDE'.NTJ:AiY EEAlUNG 

O.n March 28, 2001, the State :fited a.ggrmrated mur.der charges ~st the d~tf:ant 
~0 

herein, Charles Champion. 

In October of2001, the State gave notice that it intended to seek the death penalty against 
' ... 22 

Charles Champion. 

On or before Augu~:~t 1~ 2003, the Sttpel.'io:t: Court Judge assigned to conduct the trial :in · 
24 

this esse appointed. mdependent defense counsel to investigate claims made on defendant~s behalf 
2S 

that the State had in 2001 promised Charl.es Chatnpion•s brother, Lonya champion, that it would 

not porsue the death petlalty in this case in r&~.J:rn for Lonya Charo.pion•s cooperation. U:nder the 
~ . 

authority gi-ven them by this appOintment, the newly appointed CoutlSe~ Kathryn Ross and R..oger 
28 

29 MEMORANDUM RULING ON 
CROSS-MOTIONS 

Page 1 Judge Robert R. Alsdorf 
King Connty Superior COlll't 

516 Thil'd Avenue 
Seattle, WA 98104 

.. {206) 296-9203 

-----------------

--- .\···-··---------·-·---

\ 
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1 Hunko, began to investigate facts pertaining to the question of whether such promise(s) had been 

2 made~ and if so, what form ofrelie~ up to and inoludingdismissal of a possible dea±h penalty, 

3 could be sought. 

4 After t~e State learned of the appointment of these additional counsel for defense, the 

s State filed a Motion to Rescind Order Appointing Independent Counsel. The defense then filed a 

G cross-Motion for· an Order Setting Evidentiary Hearing. 

1 In order to avoid the possibility of any ex parte contact occurring and/or :impacting the . 
s . assigned trial judge~ this Court was assigned tfle two motions. 

9 This Court met with counsel on September 3, 2003> and set a. schedule for briefing on 

to these issues. The parties thereafter submitted the following materials, all of which the Court :has 

11 read: 

12 a. Statets Motion to Rescind Order Appointing Independent Counsel, along with August, 

ra 2003 declaration of Steven Fogg and attachments thereto (Au@.lst 13. 2003); 

14 b. Defendant~s Motion for an Order Setting Evidentiary Hearing, with August1 2003 

1s declaration ofRoger Hunko (August 19~ 2003); 
' . 

u; c. Defendant's Response to State's Motion to Rescind Order' Appointing Independent . ' 

11 Counse~ 'With ~ugust, 2003 Declaration ofKatbrynRoss (August 19, 2003);< · 

1s d. State,s Reply to Defendant~s Response to Motion to Rescind (August 20, 2003); 

19 e. State~s Preliminary Response to Defendant's Request for an Evidentiary Hearing; with 

20 attachments and appendices,; including Septen;ber, 2003 declaration of Steven Fogg 

21 (September 2, 2003); 

22 f. Defendant's Memorandum in Support ofBvidentiazyHearing and Dismissal ofNotice 

23 ofDeath (September 23, 20~3); 

Z4 g. State's Response to Defendant's Motion :for Evidentiary Hearing and to Dismiss 

· 2s Death Notice, with appendices, including October~ 2003 declaration ofDan Satterber,g 

26 (October 3, 2003); 

27" 

~s 

w MEMORANDUJMRUuNGON 
CROSS~MOTIONS 

Page2 

--- .~ 

1udgeRobertl:t Alsdorf 
King County supllrior cmm: 

Slo Third A'Vetlue 
Seattle. WA 98104 

(206) 296·9203 

.. -~·-----...;.... __ 
--- ... .,, __ , 
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1 h. Defendant, s Reply BrlefRe: Evidentiary Hearing and Motion to Dismiss Death 

2 Notice, with copies of June~ 200.3 declarations ofJeffi:'eyR.obinson and Song 

3 Richardson (October 17~ 2003). 

4 On October 27t 2003~ the Court took oral argument from courl)gel as to (i) the :fuctual 

s foundation for defendant's request for an evidentiary hearing, (ii) the legal characterization each 

6 counsel would apply to the defendanfs claims in support of an evidentiary hearing and to. the 

1 Statejs objections and defenses ~hereto, and (iii) the identity of witnesses who might be called, 

s together with an explanation of the soop~ of examination, cross-examination and priv:i.[ege that 

~:~ might properly be applied during any such ~videntiary hearing. The parties also addressed the 

10 scope of appropriate relief should the Court find that the State had made and breached a promise 

u to Lonya. Champion. 

12 'The Court1 s Factual InQuii;£, 

1s The Court has carefully considered the parties~ oral argum.en~s and written briefing, with 

14 particulady close attention paid to the deolarations filed by re:ffrey Robinson, Song Richardson 

1s and Steven Fogg. The declarations ofRoger Hunkoj Kathryn Ross and Daniel Satterberg were 

Hi reviewe4~ bu_t contained no personal knowledge about the making of any promise(s) at issue 

11 herein. 

HI For the purposes ofruling on these cross-motions) the Court treats certain facts a$ true~ 

X9 based on the following reasoning: if an EVJserted fact has not been clisputed, it may reasonably be 

~o treated ~ true; if a dispute of fact bas been raised, the Court has constmed all reasonable factual 

21 itlferences in favor of the defendant: from the a.:ffidavita: and declarations submitted by the parties 

22. to the Court. The Court has not sp_eculattd on facts or infet:ences as to w~ch neither side bas 

23 presenteo. some ~lloit ~actual foundation. 

24 In sum, the Court has treated the declarations submitted by defense counsel as a proffer of 

:;:s the testimony they would offer at a £act-finding hearing. Moreoverp for purposes of this motion, 

~ti the Court has also assumed th.at the direct testimony offered by defense and summarized for the 

21 Court in declarations would be found to be true. The Court has not assumed hypothetical factual 

28 possibilities in the absence of speoific sworn support. . 

2!1 MEMO:RANDUM RULlNG ON Page 3 
CROSS-M01'IONS 

·Judge Rt>bert H. Als<Jorf 
King County Stlperior Court 

516 ThitdAvenue 
Seattle, WA 98104 

(206) 296-9203 

--------·\ __ _ 
····-· ···----· "" . -·--... ,_ .. ___ , "-·--.. --. 
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As a result, for the pufl)o5e of mUng on these cross-ro.ctions, the Court treats the 

z following facts as true: 

s 1. On March 7, 2001~ O.fficer Underwood was shot to death. Because Charles 

4 Champion's name had been mentloned by that officer on the radio shortly before he was *ot, 
5 Charles Champion became aJ?. early suspect. lt was also believed that his brother Lonya 

G Cl1ampion ltad been present at the time ofthe acts charged herein. 

7· 2. On March 7, 2001, Lonya and Charles Champion~ a mother, Tina Jones, informed law 
'. 

s enforcement that Charles Champio11 had admitted to her that he had shot and kiUed Officer , 

9 Underwood. 

lO 3, On Maroh 13, 2001, Lonya Champion's counsel Jeffrey Robinson met wlth Steven 

11 Fogg and others to discuss possible immunity for Lonya Champion. (Robinson DecL, Para: 7) . 

12 Lonya Champion:• s presence at the scene of the homicide, his possession of' a :firearm at .that time, 

13 his possible r~nderlng of orirninal assistance to his brother, and his false statements to law 

14 enforcement, presented him With a significant risk of criminal prosecution and also gave rlse to a 
' 

IS Fifth Amendment privilege. No immunity agreement was reached on that date. (Robinson Peel.. 

16' Para. 'T) 

11 4, On March 21, 2001, Jeffrey Robinson met with Charles Champion and his attorneys at .. 

1s the King County Jail. At the end of that meeting. Charles Champion gave Jeffrey Robinson 

t9 permi~Ssion to tell his brother Lonya Champion to go ahead and speak to the police. (Robinson 

:ao Deer:~ Paras. 8"13) 

21 5. At some unidentified time and' date ·on or before :tv.farch 28, 2001, Steven Fogg 

2z i~onned Jeffrey Robinson he would personally argue against a d~th notice ifthe Champion 

23 family coopera:ted with the investigation, but made no promise about the outcome of the King 

u County Prosecutor's decision process on a death notice. (Robinson Dec1.~ Paras. 14-17) 

zs 6. Jeffrey Robinson knew ofboth tonya. Champion's own potential crlroinalliahllity and. 

2G Lonya Champion's concern that a death notice could be. :filed against his brother C~arles; Je:ffi'ey 

!;,7 Robinson told Lonya Champion of his disoussio!ls with Stwen Fogg. but did not t~ll Steven Fogg 

28 

29 MBMO:RANDUM"RUUNG ON 
CROSS·MOTIONS . 

Pagc4 Judge Robert H. Alsdorf 
King County Superior Court 

51 G Tbitd .Avelltle 
Seattle, WA 98104 

(206) 2.96-9203 ____ ., __ ,,_, ___ ., . ..__,, 
II _...,.. • • • h • ••--·"' --~ 

···-·-···--·-- ·- ... ,., --··- ---··---
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1 tl1at Fogg's oral promise was the only reason that Lonya Champion would enter into a written 

z i:tnmtmity agreement. (Robinson Decl., Paras. 11 .. 18) 

3 • 7. Jeffrey Robinson knew of{:roth V~nya Champion's own potential criminal liability and 

4 Lonya Champion's concern that a death Qotice could be filed against his brother Charles; J'e:fftey 

z Robinson told Lonya Champion of his discussions with Steven Fogg, but did not tell Steven Fogg 

c; that Fogg~s oral promise would be the basis of the bargain set forth in the written immunity 

r agreement. {RobinsonDecl., Paras. 11"18) 

s 8. On March 28; 200 1~ the State and Lonya Champion reached an immunity agreement 

!1 (Robinson Deal., Paras. 14 and 17) that ;concluded with the following two sentences: 

10 

11 

1:2. 

13 

If you agree to the tenns of this agreement as f.let forth in thls letter, please so indicate by 
signing the letter and obtaining the signature of your attorney. Our signature below 
indicates our agx-eement to the terms, which are fuUy set forth in this document. · . 

9. On March 28, .2001, immediately after enter.ing into this agreement, Lo;nya Champion 

provided the State with infonnation relating to the homicide. (Robinson Decl.~ .Paras. 14 and 17) 
14 

1!1 

16 

t7 

10. On March28, 2001, the State filed aggravated murdet charges against defendant 

Charles Champiop. 

11. On AprilS, 2001, Lonya Champion's attorney Song ruohardson met with Steven Fogg 

and others at the scene qfthe homicide. Lonya Champion did provide further evidence to law 
18 

enforcement officers at that time. After Lonya Champion had done so, Steven Fogg stated to 
19 

Song Richardson that he believed Lonya Champion~ s cooperation was hnportant and that be 
20 

would argue against a death notice. (Richardson Decl., Para. 6) 
21 

12. In October, 2001, the State filed a death notice in this case. 
22 

"13. At no time between October 2001 and JuJ.y2003 did citller ofLo.nya.Champlon!s 

attorneys~ Jeffrey Robipson and Song R.iohardso11; inform. Steven Fogg that the :filing of the death 
24 

notio:e against Charles Champion breached the basis of the immunity agreement Lonya. Champion 
2S 

had signed with the State. 
2(i 

Now, therefore, based on the foregoin& which the Court treats as factual and as true for 

the purpose of ro.ling on the cross"motions now before the Court, the Court concludes as follows: 
2~ 

29 :MEMORANDUM RULING ON 
CROSS-MOTIONS 

·····-·- -····--

PageS J'udgeRobert H. .Alsdorf 
King CO\Ul.ty Snperlor Court 

51<5 TbirdAvenue 
Seattle, WA 98104 

(206) 296·9203 
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1 .Qgntractual and QuasH;;Qnttactual Claims and :Qefense~ 

2 1. On March 21, 2001, before any date identified by Jeffrey Robinson for Steven Fogg to 

3 have made statements about arguing against the death notice, Charles Champion had given his 

4 brother .his permission and encouragement to speak to the police. 

s 2. Despite his testimoey about his belief as to the importance of such a promise~ Jeffrey 

6 Robinson has provided no testimony that at any time on or before March 28, 2001 he had 

1 informed Steven ~ogg that the absenqe of a promise to argue against the death notice would 

s prevent the malclng o£ an immunity agreement with Lonya Champion. 

!l 3. Accepting as true Jeffrey Robinson's testimony as to his and Lonya Champion's belief 

10 in the importance of such a promise by Steven Fogg, the law is clear that unexpressed intentions 
I' 

u do not become part of a contra.ct, nor can evidence as to unexpressed intentions or beliefs be 

xz a:dmitted to add to or modifY the tenns of an integrated written contract. 

ts 4. The 'Written contract was clear and complete it1 its terms. On its face, it professed to 

H be an integrated contract. On its face~ it pro'V:ided immunity to Lonya Champion for certain of his 

1s own gpecified. actions and omissions on March 7, Z001. lit retux'n, the contract fod.nnnunity 

IG explicitly requited thatLonya Champion tell the full truth about the events ofMaroh 7, 2001, a 

17 provision which could reasonably be believed to require testimony and cooperation which would 

ts be largely or completely inculpatory to Chari~ Champion. The express terms of this written 

~~ cozrtract cannot reasonably b~ characterized as treating Charles Champi()n as a third-party ··· 

:ao beneficiary; 

21 5. There is no legal support for the proposition urged by defense 'that the CoUrt may now 

Zl from the foregoing evidence add a neW provisiOD;. Unrelated to the type of provisions explicitly Set . 
23 forth in this written and apparently integrated document, wbich would change it from a contract 

24 benefiting only Lonya Champio~ and likely banning· Charles Champion to a contract making 

zs Charles Champion its third·parcy beneficiary and providing a fontt of rk J.acto immunity from or 

26' obstacle to possible imposition of the death penalty on Charles Champi~o. 

'i-7 6. At the time Steven Fogg made additional statements to Song Richardson on Aprl13, 

zs 20.01, Lonya Champion already was contractually requited to provide full cooperation and had 

.w MEMORANOUM RUL:MG ON Page G Judge Robert H. Alsdorf 
CROSS~MOT10NS -.. :King Connty Superior Court 

··--·-------

. .51() Tbitd AW1lll0 
Seattle, WA 9$104 

(.206) 2915-9203 

---·--···-----

--------·-.... 
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1 completed a waikAhrough at the scene. Bi.s cooperative conduct on that elate; which preceded. 

2 Steven Fogg, s additional statements, certainly merits consideration by the Prosecutor when . ' 

3 maldng a decision 'Y"hether to file a death notice, but as a matter of law it cannot constitute formal 

4 legal aonsideration rendering such a promise enforceable in contract. 

s 7. As a matter of contract law, defendant~ s contractwbased arguments are insufficient atJ.d 

G therefore fat'1. 

1 8. The parties also presented argument on equitable and quasi...contractual claims for 

s telief. The only direct evidence presented to the Court by defendant~ a counsel as to reliance or 

9 estoppel does not show any change of position or detrimental reliance by Chatles Cha~pion on 

10 statements made by Steven Fogg. The evidence instead is that Charles Champion gave his brother 

11 encouragement to cooperate with the police on March 21, 2001, one full week before th.e 

12. immunity agreement was signed. N<?Whete in his declaration does Jeffrey Robinson state that he 

1;} had, on orbeforeMarch21, 2001, relayed to·Charles Champion any statements of Steven Fogg. 

14 However else Chm.:les Champion, s situation may be characterized. no evidence was submitted to 
' . 

1.s the Court which would pennit him to make a personal claim of promissoxy estoppel or 

16 detrimental reliance arising out of anything said by Steven Fogg. 

11 '9. To the extent that Lonya Champion (rather than Charles Champion) could show a 

18 change of position or some other form of detrlm.ent or reliance flowing from any promise made by . ' 

1..9' ·Steven Fogg, either on or before March 28, 2001 or on April3, 2001) it is possible tbat Lonya 

zo Champion could himself :file a motion and assert his own. claim for relie~ whether _to withdraw his 

:u agreeJ;nent and/o1· to suppress his testimony and/or any fruits of investigati??S flowing therefrom, 

zz and/or to obtain other relief: Charles Champion has not sought, and bas no standing to seek, 

2S rellef on behalf ofLonya Cltampion, nor may Charles Champion waive any attomey~client or 

24 work--produot privilege that Lonya Champion may otherwise have in seeking relief on his own 

2$ behal£ 

2G ;EYidw.tian! and DU;co~ Ismes 

'J.7 10. In the.approprlate case, courts may delay rulings on disputed issues in order to pennit 

2S further discovery and a ~ore complete development of the factual record. On srunn:taty judgment 

2~ MEMORANDUM RULING ON Fage 7 Judge Robert H. Alsdorf 
CROSS..MOTIONS King County Superlor Court 

516 Thitd Avenue 
Seattle, WA 98104 

(206) 296~9203 

---·~-··· 
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BEST AVAILABLE: IMAGE POSSISLS 

motions) a court may, for example, grant a CR 56(f) continuance upon a patty's showing of · 

2 specific facts that ~re reasonably believed to exist and that ma.y be demonstrated upon further 

s discovery. No such showing has yet been made in this c;:ase, even assuming the correctness of the 

4 facts urged upon this Court by defense counsel. 

s If there were a further faot~flnding hearing held in this case, as urged by defense counsel, 

6 the ensuing factual inquiry would not be ~aslly limited and could easil~ require full examination 

7 and cross~examination of many witneases. It would necessarily raise factual questions as to 

s matters on all sides ofthls controversy which would nonnally be protected by the attorney~client 

P and w~rk-product prlvileges •. For ex~pler 1f',testimony were taken as to questions of promise, 

w breach of promise, reliance, reasonableness and fairness~ the follo~g inquiries would likely have 

u tobemade: 

12 "" Lonya Cllampion: Lonya Champion and his counsel would have to be 

13 egamin.ed as to the relevant facts. which include not only Steven Fogg's statements, but 

14 also the extent and reasonableness of their reliance o:u such statements, when considered in 

1' light of and .:balanced against Lonya Champion~ s: own potential independent criminal 

111 liability. Jn order to weigh the credibility of defense claims that without the explicit 

'17 promise of Steven Fogg to argue against the death. penalty, (i) Jeffrey Robinson and Song 

rs Richardson would not ha-v-e advised Lol'!ya Champion to cooperate, and (b') Lonya 

19 Champion would not' have agreed to cooperate, evidence would likely have to be taken as 

2.0 to communications with co~nsel (e.g .• what he said to counsel and what they said to 'him 

21 about: what he had done at the scene; what offenses he oould be liable for; what his 

~ defenses might be; his personal risk(s) :ifhe were not to negotiate an immunity agreement; 

23 .his brothers risk in each situation; and the like). During oral argument on October 27, 

M 2003~ defense counsel for Charles Champion were careful not to appear to be waivmg and 

2s indeed~ they could not have walvec4 any privilege belonging to Lonya '0ba.mpion; in any 

2<> event: no claim of reliance by Lonya Champi~n could be adjudicated without such a 

21 waiver by him Lonya Champion's rights and risks are on their face different from those 

!Z& of the defendant Charles Champion. 

ifl :MEM:ORANDUMRULING ON 
CROSS~MO':p:ONS 

PageS Judge Robert :H. Alsdorf 
King COtlllty Superior Coort 

SlG third A. venue 
Seattle. WA 98104 

(206) :296~9203 
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~N Chades Champion: Defendan.t Charles Cha:t:upion could himselfbe subject: to 

z examination about the nature of his co!l:!J:Ilunications with coWlSel conceming any possible 

s affirmative act of encouragement ofLon.ya Champion's cooperation. If' Charles Champion 

4 were to pu.tSue hia counsel's suggestion that without a pro:tnise from Steven Fogg he 

s (Chailes Champion) would not have told h:is brother to cooperate either independently or 

6 through counse~ and! or that he would have instructed hls brother Lo.nya.:not to pay 

7 attention to Lonya's O\V,Ulegal rights and risks unless Cha:rles Champion also got some 

s benefit, such discovery <:lould well be required. Clearly there are serious Fifth Amendment 

9 implications raised by such po~sible discovery, but•any claim by Charles Champion that he 

1o changed 'his position in reliance on St~en Fogg's statements would necessarily have to be 

H treated as the equivalent of an a;ffir.mative defense raislng matters outside the :narrow 

12 confines· of the facts pertaining to the charged crime~ and would therefore be a matter on 

13 wbich he would logically bear the burden of proof. 

14 - King County :Prosecutor; I<:ing County Prosecutor No:tm Maleng and his 

1s staff would also be subject to exam.ination as to who said what when they gave 

15 consideration to the possibility of issuing a death notice. rust as credt'billty detettninatio:us 

17 would reqnil:e the Court to pe;:mit broad questioning of the Champions and their 

ts respective cowsel, ~redl.bllity determinations :~:elating to the actions and testimony of 

Ill Norm.Maleng, Steven Fogg and others in his office could reasonably involvemqu.hynot 

20 only into this case but also into standard practices, .specific examples from other cases; and 

:u detailed notes of thought processes of each participant. 

22 Such an. invasion, prior to trlal1 of each side's work product and attorney-client privilege, 

2s their innermost thoughts about strengths and weaknesses of their cases, could cause a severe 

24 disruption of~ trial preparation process. It could run the risk of tainting future Jurors~ should 

zs such. lnfo:r:mation become publict as may be likely. 

~G The Court must balance the seriousness ofthe death penalty :issues against tb.e need to · 

21 preserve attomey .. cJient confidences for defendan~ for witnesses and for the State, and the need 
' . 

2P MBMORANPUMRTJLING ON 
CROSS·MO;I'IONS 

· :Page 9 Judge Robert F.£. Alsdorf 
Rirtg County Supllrlor Court 

516 Third Avenue 
Seattle. WA 98104 

(205) 290:.~.203 
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to ensure a fair trial by avoiding pretrial publicity :from such testimony as might be elicited in the 

2 inquiry sought by defense counsel. 

s A case in which the death penalty is sought raises the most difficult questions a crlminal 

4 justice system can be called upon to address. The utmost eare is demanded when courts 

s detennine how to make decisions of life and death. Traditional prlvlleges neoossa,rlly must bend in 

6 order to assure that decisions of life and death are fairly and constitutionally reached. 

7 Ifinqumes are warranted into the attorneys' statements and actions, their advice and their 

s clients• responses and reliance thereon. cour.ts should and must make those inquiries. However1 

~ given the likely breadth of such discov-exy once commenced, it callnot lightly be ordered. There 

1() must be a reasonable showing that such inqu,iry is warranted In fact, 1n this case, a careful reading 

11 of the submissions of defense counsel does not reveal direct factual support for the follm.ving 

12 critical propositions: 

13 -that an.y alleged promise of Steven Fogg p:re-dated Charles Champion's decision to 

t4 encourage hls brother to cooperate; 

ts -that Charles Champion in any other way changed his position in reliance on a. promise by 

~5 Steven Fogg in a way giving rise to eq,uities compelling the elimination of the death penalty as 

t1 part of an explicit or implicit quidwpro~quo reached with Charles Champion; 

1s .... that Jeffrey Robinson. told Steven Fogg that a specific promise would be the basis of the 

I9 bargain Vlith Lonya Champion; or 

20 -that Lonya Champio:n is seekirig to cancel his immunity agreement or obtain other relief 

:n on his own behalf. · 

22 E.undament§J.E.aimess Claims" Defen§M 

23 11. In the absence of a personal reliance or estoppel claim ofhls o-wn, and in the absence 

M of standing to' raise his brother's claimst Charles Champion's final possible claim ~or relief is one 

2s based upon fundamentat fairness. 

26 12. The State must be extremely scrupulous in cases in which the death penalty is be~g or 

27 rna.y be sought. 

28 
' . 

29 MEMOR.A'NDUMll'OLING ON 
CROSS·MO'l10NS 

Page 10 Judge Robart H. Alsdorf 
King Comt~ Su;perior CO'U1't 

516 Third Avenue 
Seattle; WA 98L04 

(206) 296-9203 

---~·---
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13. No case law or other authority has to date been cited by counsel for defense to 

2 support the argument that the application of the fundamental fairness doctrine requires the relief 

3 sought in the circumstances of this case, where (i) there is no evidence of any pronrlse made to 

4 Charles Chrunpion or any showing that Cbartes·Champion himself ohanged hls position .in reliance 

s upon proinise( s) made by Steven Fogg, and (ii) t~e only evidence submitted to date is that Charles 

G Champion himself encouraged his brother Lonya Champion to cooperate before any statements 

7 were made by Steven Fogg. 

t: . 14. There is an additional aspect pertairung to fundamental fairness that has arisen only 

9 recently, and as to which neither the State nor the defense has yet had an opportunity to file 

10 motions or provide briefing. 

u 15, No person in this jurisdiction can be unaware of pleas recently entered in the case :fi1ed 

l2 against Gary Ridgway. He has pled guilty to 48 counts of Aggravated Murder in the First Degree 

1s in. return for the State's promise not to seek the death penalty. 

14 16: lt is not disputed tllat in the present case the def~ndant Charles Champion's mother 

1s Tina Jones cooperated with law enforcement, and that defendant's brother Lonya Champion 

1G entered into an immunity agreement and provided evidence. against Charles Champion. Further~ 

11 on the materials it has submitted to this Court, the State does not and cannot argue either that the 

ts family mem.bet"s' actions or that Charles Champion's own actions encouraging his brother to 

19 cooperate with law enforcement were made in reliance on any promises or other statements by 

~o Steven Fogg. , Thus, it may be possible for defense to argue that Charles Champion and his family 

21 were on the relevant dates acting on their own without either specific promise or specific threat by 

:zz the State conceining the handling of the charges in this case. 

23 17. Whether the extent of voluntary and/or non~voluntary cooperation by Charles 

24 Champion and hls family as to the homicide with which he is charged should under the 

2s fundamental fairness~ Equal Protection,. Due Process or other legal doctrine, merit or even 

26 mandate the same treatment received by Gary Ridgway in return for bis cooperation on 48 

'J.7 homicides is an isst1e neither side bas briefed and. as to which no court oan yet express an opinion. 

2S 

29 MEMOltANDUMROLING ON 
CROSSwMotlONS 

Page 11 Judge Robert H. Alsdorf' 
King CountY Superior Conrt 

Sl61'hird Avenue 
Seattlet WA 98104 

(206) 296w92()3, 
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18. Thus~ whether there are now or may in the future be other factu81 or legal bases: to 

z oballenge the possible imposition of a death penalty on Charles Champion are matters which must . . 
s be decided by the Court then assigned to the case and be based upon the motion(s) filed and tbe 

4 . facts then .made available to that Court. 

~ 19. Charles Champion~ s counsel have argued here only that the simple fact ofLonya 

6 Champion's cooperation in providing evidence in this case based on statement(s) made by Steven 

7 Fogg requires this Court to bar the application of the death penalty. No contrac-4 quasl-contract1 

s estoppel or fundamental fairness argument can successfully be made in this case by defendant · 

!il based on the temporal congruence alone ofLonya Champion's cooperation and the statements 

11) attributed to Steven Fogg. 

11 .·20. This Court now finds l!t[ld concludes only th?.~ on the specific set offacts and motions 

lZ currently briefed and argued to the Court, defendant has provided neither a legally cognizable 

.~3 claim for the relief requested nor a sufficient factual foundation to justifY furtheJ:' e-<ridentiru:y 

14 hearings on those issues. 

IS 

to 

17 

IS 

19 

20 

22 

24 

25 

27 

28 

Now therefore, IT IS HEREBY ORDERED~ ADJUDGED AND DECREED that the 

current Motion of the Defendants jo1' em Evidentiary Hearing is DENIED1 and 

The State's aummt Motion to Rescind Order Appointing Independent Counsel to 

Investigate statements or promises allegedo/ mr:tde by Steven Fogg and the State is 

GRANTED, 

proVided thqt. this Order ts not meant to bar such defense counsel from taking any mepB 

th~y deem reasonable and appropriate if they decide to see!c appellctte review of this 

Order. · 'ftf... . 
IT IS SO ORDERED this / /) day ofNovember~ 2003. 

29 'MEMO:M.ND'OMRULlNG ON Page 12 Judge Robert H. Alsdorf 
King Coll1lb' Superior C~nrl 

516 Third Avenue 
. Seattle, WA 98104 

(206) 29t1·9203 

CROSS"MO'nONS . 



17500752 

' ... 

, 

,., 



17500752 

\ 

l-- - l--··--

I" '-1 

t: I ' 

, ' '1 
l 

1 
\•i 
I ' ' 

2 

5 

6 
SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

7 
STATE OF WASHINGTON, ) 

9 

8 
Plaintiff, j No~~EA-J 

) 07 ~c:o&1r7:2-SEA 
vs. ) 

10 ) 
JOSEPH THOMAS McENROE, and ) STATE'S RESPONSE TO 

11 MICHELE KRISTEN ANDERSON, and each of 
them, 

) DEFENDANT ANDERSON'S 
) ''MOTION FOR DISCOVERY OF 
) MATERIALS CONSIDERED IN 12 

13 

14 

15 

16 

17 

Defendants. 
) DECISION TO SEEK THE DEATH 
) PENALTY (CrR4.7)'' 

1. INTRODUCTION 

A hearing was held on March 1, 2012 at which McEnroe's "Motion for Discovery 

Materials Revealing King County Prosecutor's Process for Detertnin.ing Which Defendants Will 

Face Death" was argued. At the conclusion of the argwnent, cotmsel for Anderson stated that : 
18' 

Anderson would be joining McEnroe's motion in part. The following day, counsel for the State 
19 

20 

21 

22 

23 

received Anderson's 11Motion for Discovery of Materials Considered in Decision to Seek the 

Death Penalty (CrR 4. 7). n The State responds as follows. 

' I 

STATE'S RESPONSE TO DEFENDANT 
ANDERSON'S "MOTION FOR DISCOVERY OF 
MATERIALS CONSIDERED IN DECISION 1:0 
SEEK THE DEATH PENALTY (CrR 4.7)" • 1 

Daniel T. Satterberg, Prosecuting Attorney 
WSS4 King County Courthouse 
S 16 Third Avenue 
Seattle, Washington 9&104 
(206) 296-9000, FAX (206) 296-0955 

·--- _,. -·-·-·-·--·-·-· __ ,, __ --·- -·- -· 
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1 II.ARGUMENT 

2 Anderson's discovery motion demands essentially :three categories of materials: 1) 

3 materials related to any i:q.vestigation conducted by the King .CotmtY Prosecutor's Office into 

4 potential mitigation in: this case; 2) materials related to the internal decision"making process of 

5 the King County Prosecutor's Office with respect to 11how mental health mitigating 

6 circumstap.ces factor intott Mr. Satterberg's decision to seek the death penalty in any given ?ase; 

7 and 3) materials related to other 11recent King Cotmty aggravated murder cases in which the 

8 death penalty could have been sought but was not. n . 

9 As to the first category of materials, as was stated in the State's written response to 

10 McEnroe's motion (pgs. 4"5), the State ~s fully aware of and is complying with, its discovery 

11 obligations under CrR 4.7 and Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 

12 (1963). There is no actual discovery or BradY. material of which the State is aware that has not 

13 been disclosed. 

14 As to the second category of materials, assuming such materials exist, they would not be 

15 discoverable because they would be work product. Internal documents related to the elected 

16 prosecutor1s decision-making process in death penalty cases (again, assuming such documents 

17 exist) would necesS!U'ilY involve an. evaluation of the prosecutor's opinions regarding the legal 
. 

18 and factual strengths and wealmesses of a given case. Such material is not discoverable. See 

19 CrR4.7Ef)(l) (codifyingworkproductdoctrine); Statev. Pawlyk, 115 Wn.2d457, 475-79,800 

20 P.2d 338 (1990) (analyzing the work product doctrine in the context of a crhninal case). 

21 As to the third category ofmate~als (again, assuming such material exists), Anderson's 

22 motion fails for the same reasons that McBn:roe's motion fails with respect to his demand for 

23 materials related to the Chen case. Specifically, there has been no showing of materiality under 

STATE'S RESPONSE TO DEFENDANT 
ANDERSON'S '(MOTION FOR DISCOVERY OF 
MATERIALS CONSIDERED IN DECISION TO 
SEEK THE DEATH PENALTY (CrR4.7Y1 ~ 2 

Daniel T. Satterberg, Prosecuting Attorney 
W554 Ring County Courthouse 
516 Third Av11nue 
Seattle, Wasl1ingoou98104 
(206) 2?6·9000, FAX (206) 296-0955 
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- _ ........ _. __ _ ____ .. ___ ... _, ... ---~ 

. . 
1 State v. Blackwell, 120 Wn.2d 822~ 828, 845 P.2d 1017 (1993)~ the work product doctrine and 

2 the attorney-client privilege are squarely implicated, and there is no indication that counsel for 

3 any other defendant in MY other "recent'' aggravated murder cas.e has bee11 notified of this 

4 motion. See State's Response to McEnroe's Motion, at 6~9. In addition, as is true of McEnroe's 

5 motion, it appears tbis material is being requested in an effort to convince this Court that it 

6 should revisit the elected prosecutor's executive decisions in death penalty cases, ru1d to compare 

7 atJ.d contrast those decisions in some form of pretrial proportionality review. As discussed at 

8 length in the State's response to McEnroe's motion and at oral argument on March 1, this Court is 

9 without authority to perform either of these tasks. Lastly, as the State has already stated in its 

16 response to McEnroe's motion, there is no reasonable likelihood that Anderson could show a 

11 manifest abuse of prosecutorial discretion in tbis case. See State's Response to McEnroe's 

12 Motion~ at)0-.14. 

13 III. CONCLUSION 

14 For the foregoing reasons, and for the reasons stated in the "State's Response to 

15 Defendant McEnroe's 1Motion for Discovery Materials Revealing King County Prosecutor's 

16 Process for Determining Which Defendant1s Will Face Death, 111 Anderson's motion should be 

17 

18 

19 

QO 

21 

22 

23 

denied. 

Respectful~y submitted this _k_ day of March,· 2012, 

DANIEL T. SATTERBERG 
King County Prose 'ing Attorney 

STATE'S RESPONSE TO DEFENDANT 
ANDERSON'S 11MOTION FOR DISCOVERY OF 
MATERIALS CONSIDERED IN DECISION TO 
SEEK THE DEATH PENALTY (CrR 4.7)''- 3 

Daniel T. Sattetberg, Prosecuting Attorney 
W554 King Cotmzy Courthouse 
516 third Avenue 
Seattle, Washlngton98104 
(206) 296·9000, FAX (206) 296-0955' · 
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Vjl't~ "'Cti11Tv 
I I i 1 ... 1 ~.,J ·' '" 1
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SU?2r:1 0~~ (;OUR T CLERK 

c:c•r~L-- 111• 
-.:1.r1 I t, n1' 

·\ .... 

THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
1N AND FOR THE COUNTY OF KING 

STATE OF WASHlNGTON, 

v. 

JOSEPH T. McENROE, 

Plaintiff, 

Defendant. 

No. 07-1-08716-4 SEA 

REPLY ON MOTION FOR 
DISCOVERY 

... [W]e believe that in capital cases the fundamental respect for humanity 
underlying the Eighth Amendment, see Tropv. Dulles, 356U.S., at 100,78 S.Ct., at 597 
(plurality opinion), requires consideration ofthe character and record of the individual 
offender and the circumstances of the particular offense as a constitutionally indispensable 
part of the process of inflicting the penalty of death. 

This conclusion rests squarely on the predicate that the penalty of death is 
qualitatively different from a sentence of imprisonment, however long. Death, in its 
finality, differs more from life imprisonment than a 1 00-year prison term differs from one 
of only a year or two. Because of that qualitative difference, there is a corresponding 
difference in the need for reliabilit:t in the determination that death is the appropriate 
punishment in a specific case. 

Woodson v. North Carolina, 428 U.S. 280 (1976), emphasis added. Mr. McEnroe is seeking 

discovery of how and why the King County Prosecutor decided to seek the death penalty against 

him. Mr. McEnroe has shown the Court enough evidence that he has not been treated with equal 

consideration of his character and record as other defendants, particularly Louis Chen, to merit 

the discovezy. If the Prosecutor is allowed to keep secret his processes and reasons for seeking 

death against Mr. McEnroe while showing leniency to others there is no "reliability in the 

determination that death is the appropriate punishment' in this specific case. Greater due process 

Defendant's Reply Brief 
The Defender Msoclatlon 
810 Third Ave., Suite 800 
Seattle, WA. 98014 
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1 is mandated in a capital case and that includes fairness in the process in which the Prosecutor 

2 applies the death penalty statute in selecting defendants to face the death penalty. 

3 State v. Blackwell docs not help the State. 

4 The State relies heavily but mistakenly on State v. Blackwell. 12 Wn2d 822 (1993). 

5 Blackwell, in fact, supports the discovery requested by Mr. McEnroe. In Blackwell the defendant 

6 sought and was granted in the trial court discovery of the arresting police officers' personnel files. 

7 The only support for the discovery request was a "suggestion that the arrests ... might have been 

8 racially motivated." Blackwell, p. 829. The prosecution in Blackwell was unable to provide the 

9 personnel files in ·part because they were in the possession of the police administration and the 

10 trial court dismissed the charges against Blackwell on an CrR 8.3(b) motion. The Supreme Court 

11 

12 

13 

14 

15 

16 

reversed the trial court's dismissal of the charges for the following reasons: 

1) The defense had failed to "establish any factual predicate to demonstrate that the 
officers' service records contained information material to [the defense J to this particular 
assault charge." 

2) "No misconduct by either officer [was] alleged." 

3) Defense counsel"offeredno affidavit, no statement that-indicated'' the arresting officer 
was racially motivated "during this incident." 

17 State v. Blackwell at 829, emphasis in original. The Blackwell court explained that "defense 

18 counsel should have provided an affidavit or representation to the court asserting the factual basis 

19 for believing the arrest of their clients was racially motivated." Id. In fact, the Supreme Court 

20 noted, ''There is nothing in the record which indicates the race of the defendants1" Blackwell, FN 

21 1. 

22 Mr. McEnroe has supported bis motion for discovery in the way the Supreme Court 

23 prescribed :in Blackwell. Defense counsel here provided a six page declaration asserting the 

24 factual basis for counsel's belief that "the discovery sought Will reveal a disparity in the 

25 consideration given to mitigating factors by King County Prosecutor Dan Satterberg in the recent 

26 case of State. v. Louis Chen ... and the consideration afforded Mr. McEnroe by the Prosecutor.'' 

2 7 Declaration of Counsel, p. 1. Counsel's declaration specifically alleges that the Prosecutor didn't 

28 

Defendant's Reply Brief -2-

-_ ........ _, ... _____ _ 

-The-Defender Association 
Sl 0 Third Ave., Suite 800 
Seattle, WA. 98014 
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1 be~evethe mental illness claims ofLouis Chen and supported the allegation with quotations from 

2 the State~s own pleadings in the Chen case, Declaration of Counsel, p. 3. It is alleged (and not 

3 denied by the State) that Mr. Satterberg employed a special outside investigator to uncover 

4 mitigating evidence for Louis Chen and no such effort was made for Mr. McEnroe. At the same 

5 time, defense counsel swore that Mr. McEnroe submitted substantial mitigating evidence which 

6 was never questioned by the Prosecutor. Unlike Blackwell, Mr. McEnroe is alleging, with 

7 support, that the Prosecutor denied Mr. McElll'oe impartial application of state law and that the 

8 discovery requested will show that Mr. Satterberg favors wealthy professional defendants when 

9 , it comes to deciding whether or not to seek the death penalty. 

10 The Court has Authority to Order the Discovery Requested · 

11 CrR 4. 7(a) describes discoveryobligations in the ordinary criminal prosecution and except 

12 for criminal record of the defendant has little relevance to criminal sentencing procedures, 

13 

14 

15 

16 

However, the rules also anticipate proceedings and situations which are outside the ordinary. 

CrR 4. 7( e) Discretionary Disclosures: 
(1) Upon a showing of materiality to the preparation of the defense, and if the request is 
reasonable, the court in its discretion may require disclosure to the defendant of relevant 
material and information not covered by sections (a), (c) and (d}. 

17 CrR 4. 7( e )(2) alerts the Court to be cautious about discovery of infonnation if there is 

18 "substantial risk to any person of physical harm, intimidation, bribery, economic reprisals or 

19 unnecessary annoyance or embarrassment resulting from such disclosure." None of these 

20 concerns apply here and, if any did, they would not "outweigh any usefulness of the disclosure 

21 to the defendant." Also, if any such concerns materialize they maybe addressed through requests 

22 for protective orders. CrR 4.7(h)(4).1 

23 

24 

25 

26 

27 

28 

Counsel for Louis Chen, Todd Maybrown, was provided with copies of Mr. McEnroe's 
original "Motion for Discovery," and the State's Response, nearly contemporaneously with 
filing and service on the parties hereto. This Reply will also be provided to Mr. Maybrown. 
Mr. Maybrown also has been advised of the time and date of argument on the discovery 
motion. 

Defendant's Reply Brief -3-

The Defender Association 
810 Thlrd Ave., Suitl,'l800 
Seattle, WA. 98014 
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1 

2 

3 

4 

') 

The State Has Not Identified Any "Work Product" or "Privilege" That Would Be 
Violated by the Discovery Requested 

The State speculates the discovery requested would be ''an invasion of the work 

product doctrine and most likely the attor.uey~client privilege" without identifYing a single 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

item that would fall under these categories. Response~ p. 13. 

Evidentiary privileges are defined in RCW 5.60.060. None apply to the discovery 

requested here. If the State believes some specific item which would be included in the 

requested discovery is privileged, the State should specify from who to whom the 

communications were made, identify the provision ofRCW 5.60.060 which defines the 

privilege, and allow the Court to rule on the specific discovery request. Even if some item 

included in the discovery requested here were determined to fall under a privilege, that would 

not be a reason to deny the balance of the request. 

Work product is defined at CrR 4.7(f)(l). Again the State identifies nothing it claims 

would fall under work product exclusion. Any materials claimed to be work product should 

be submitted in camera to the Court for appropriate redaction if a sufficient showing is made. 
16 

17 

18 

19 

State v. Yates, 111 Wn2d 993 (1988). 

Conclusion 

The discovery requested by Mr. McEnroe should be granted. The merits of his coming 

motion to dismiss should be argued after the facts are established and the Court is fully 
20 

21 

22 

23 

24 

25 

26 

27 

28 

briefed. 

Defendant's Reply Brief ~4-

Dated: February 29, 2012. ' 

The Defender Association 
810 Third Ave., Suite 800 
Seattle, W A. 98014 
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F;LED 
KiNG COUNT-t; WASHINGTON, 

MAR 1 5 2012 

SUPERIOR COURT CLERK 
KIRSTIN GRANT 

DEPUTY 

IN THE SUPERIOR COURT of the STATE OF WASHINGTON 
COUNTY of KING 

State of Washington, 

Plaintiff\ 

VS. 

Joseph T. McEnroe and 

Michele K. Anderson, 

Defendants. 

Cause No. 07-1-08716-4 SEA/ 

and 

Cause No. 07-1-08717-2 SEA 

Order to Compel Discovery 

Defendant Joseph T. McEnroe has requested that this court order the King County 

Prosecuting Attorney to disclose various information and materials related to the prosecutor's 

decision to file the notice of intent to seek the death penalty in his case. He also requests 

similar discovery of information and materials related to the decision not to file a notice of intent 

in the case of State v. Louis Chen, No. 11-7-07404"4 SEA. 

Defendant McEnroe maintains that the information he requests will"reveal a disparity In 

the consideration given to the mitigating factors by King County Prosecutor Dan Satterberg" in 

the two cases. Specifically, McEnroe alleges that Mr. SatterberSJ employed a special outside 

Order to Compel Discovery ORIGINAL Page 1 of4 

___ ,,_,, __ _ 
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investigator to uncover mitigating evidence for Mr. Chen and that uno such effort was made for 

Mr. McEnroe." 

At the conclusion of oral argument on Mr. McEnroe's motion, co-defendant Anderson 

orally announced her intent to join in his motion. This court directed Ms. Anderson's attorney to 

file a formal motion designating with particularity what materials she wishes to obtain. Ms. 

Anderson's counsel has done so and the State _has responded in writing. 

This court has considered Mr. McEnroe's Motion, the State's Response, and Mr. 

McEnroe's Reply, as well as Ms. Anderson's belated Motion and the State's Response. The 

court also heard oral argument on March 1, 2012. For the reasons set forth herein, the court 

grants the defendants' motions in part. 

Pursuant to RCW 10.95.0401 the decision to file written notice of a special sentencing 

proceeding to determine whether or not the death penalty should be imposed rests within the 

discretion of the elected prosecutor. When the State charges a person with aggravated first 

degree murder as defined by RCW 1 0.95.020, then the statute directs that "the prosecuting 

attorney shall file written notice of a special proceeding ... when there is reason to believe that 

there are not sufficient mitigating circumstances to merit leniency." 

The decision made by the prosecutor is deemed to be executive rather than adjudicative 

in nature. State v. Finch, 137Wn.2d 792, 809,975 P.2d 967 (1999). Although the prosecutor's 

decision may ultimately result in the imposition of different punishments, the Supreme Court of 

Washington has held that this exercise of discretion does not violate equal protection because 

the ultimate imposition of "a sentence of death requires consideration of an additional factor 

beyond that for a sentence for life imprisonment- namely, an absence of mitigating 

circumstances." State v. Campbell, 103 Wn.2d 1, 25,691 P.2d 929 (1984). In other words, the 

decision to file the special sentencing notice does not result in disparate treatment between 

similarly situated individuals because the prosecutor has to prove the extra '1factor" of an 

absence of sufficient mitigating circumstances in order to secure a death sentence. 

Order to Compel Discovery Page 2 of4 
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Analogizing the exercise of prosecutorial discretion in the death penalty context to a 

more routine charging decision, the Campbell court quoted State v. Dictado, 102 Wn.2d 277, 

687 P .2d 172 (1984), for the proposition that u[t]he prosecutor does not determine the sentence; 

the prosecutor merely determines whether sufficient evidence exists to take the Issue of 

mitigation to the jury." Campbell, 103 Wn.2d at 26 (quoting State v. Dictado, 102 Wn.2d at 298). 

Stated in the converse, the court in State v. Rupe, 101 Wn.2d 664,683 P.2d 571 (1984), opined 

that uthe prosecutor's decision not to seek the death penalty, in a given case, eliminates ~nly 

those cases in which juries could not have imposed the death penalty." State v.Ru12e1 101 

Wn.2d at 700. 

The defense motions currently before this court seek only to obtain discovery related to 

the prosecutor's exercise of discretion to file the notice of special sentencing proceeding. 

Prosecutor Satterberg concluded that there was reason to believe that there were "not sufficient 

mitigating circumstances to merit leniency" for either Mr. McEnroe or Ms. Anderson. As 

illustrated by the aforementioned case law, the prosecutor's exercise of discretion in filing the 

notice of special sentencing proceeding is the equivalent of a charging decision. Accordingly, 

this court concludes that Defendants McEnroe and Anderson are each presently entitled to 

discovery of the information considered by Mr. Satterberg in deciding to file the notice of special 

sentencing proceeding as to them. 

The discovery that must be disclosed includes any information gathered as a result of 

any mitigation investigation conducted by the State, the name of the investlgator(s) involved, 

and the reports of any mental health professionals that were considered by Mr. Satterberg. 

The court specifically declines to order the disclosure of: (1) any internal documents 

generated by the prosecutor's office during the decision.making process; (2) any internal filing 

standards; (3) any correspondence with the Anderson family, relatives, or friends; (4) a list of 

memorial services and whether any employees of the prosecutor's office were in attendance; 

and (5) whether any photographs or personal items of the decedents are kept in the offices of 

Order to Compel Discovery Page 3 of4 
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the prosecuting attorney, a trial deputy's work space or a deputy's home. The court concludes 

that these latter requests are not relevant to the question at issue and not discoverable under 

CrR4.7. 

Mr. McEnroe also requests discovery related to the prosecution of Mr. Louis Chen and 

the King County Prosecutor's decision not to file a notice of special sentencing proceeding in 

that case (State of Washington v. Louis Chen, No. 11~1~07404*4 SEA). This court finds that the 

request for this discovery is beyond the scope of CrR 4.7 and is unwarranted at this juncture. 

SIGNED this /Sif"'. day of~rJ-+-~~-~..:....;::,. ____ , 2012. 
], 

Y M. RAMSDELL 
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FILED 
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SUPERfOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON! ) 

G_"kC;0.8~~ ) 
Plaintiff, ) 

) 07-C-08717-2 SEA 
vs. ) 

) STATE'S OBJECTION AND 
JOSEPH THOMAS McENROE, and ) RESPONSE TO ORDER 
MICHELE KRISTEN ANDERSON, and each ) COMPELLLING DISCOVERY 
of them, ·) 

) 
Defendants. ) 

) 

14 I. STATE'S OBJECTION TO ORDER COMPELLING DISCOVERY 

15 The State hereby notes its objection to the Court's Order Compelling Discovery, 

16 dated March 15, 2012. 

17 11~ STATE'S OBJECTION TO ORDER COMPELLING DISCOVERY 

18 The State is fully aware of and is complying with its discovery obligations under 

19 CrR 4.7, and Brady v. Matyland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963). 

20 Further~ the State, after noting its objection, hereby· complies with the Court's Order 

21 Compelling Discovery, dated March 15j 2012: No Investigator or mental health 

22 professional was retained for purposes of the consideration of the. decision to file the 

23 
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naniel T. Satterberg, Prosecuting Attorney 
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notice of special sentencing proceeding. The King County Sheriffs Office conducted 

the criminal investigation, which has been provided in discovery. 

Respectfully submitted this ~ day of March
1 
2012, 

STATE'S OBJECTION AND RESPONSE TO 
ORDER COMPELLLING DISCOVERY • 2 

DANIEL T. SATTERBERG 
King County Prosecuting Attorney 

By: 
~s=c~~3(.~~~~~~----

dre , WSBA#25535 
Senior Deputy Prosecuting Attorneys 

Daniel T. Satterberg, Prosecuting Attorney 
W554 King County Court11ouse 
516 Third Avenue 
Seattle, Washington 98104 
(1..06) 296·9000, FAX (206) 296·095 5 
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STATE OF WASHINGTON V. JOSEPH T. MCENROE, COURT OF 
APPEALS, DIVISION I, CASE NO. 69831-1-1 



) 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

STATE of WASHINGTON 

vs. 

JOSEPH T. McENROE 

NO. 07·1·08716·4 SEA 
NOTICE FOR HEARING 
SEATTLE COURTHOUSE ONLY 
(Clerk's Action Required) (NTHG) 

TO: THE CLERK OF THE COURT and to all other parties per list on Page 2: 
PLEASE TAKE NOTICE that an issue of law In this case will be heard on the date below and the Clerk Is 
directed to note this issue on the calendar checked below. 

Calendar Date: May 30, 2012 Day of Week: Wednesday 
Nature of Motion: Motion for Bill of Particulars Regarding Alleged Insufficiency of Mitigating 
Circumstances 

CASES ASSIGNED TO INDIVIDUAL JUDGES- SEATTLE 
If oral argument on the motion Is allowed (LCR 7(b)(2)), contact staff of assigned judge to schedule date and time 
before filing this notice. Working Papers: The judge's name, date and time of hearing must be noted in the upper 
right corner of the Judge's copy. Deliver Judge's copies to Judges' Mailroom at C203 
[ ] Without oral argument (Mon - Fri) [X] With oral argument Hearing 

Dateffime: Wednesday. May 30, 2012 at 3:00pm. 
Judge's Name: RAMSDELL Trial Date: Sept. 7. 2012 

CHIEF CRIMINAL DEPARTMENT- SEA TILE (E1201) 
[ ] Bond Forfeiture 3:15pm, znd Thursday of each month 

"placeholder" date 

[ ] Certificates of Rehabilitation- Weapon Possession (Convictions from Limited Jurisdiction Courts) 
3:30 First Tues of each month 

CHIEF CIVIL DEPARTMENT- SEA TILE (Please report to W864 for assignment) 
Deliver working copies to Judges' Mailroom, Room C203. In upper right corner of papers write "Chief Civil 
Department" or judge's name and date of hearing . 
[ 1 Extraordinary Writs (Show Cause Hearing) (LCR 98.40) 1:30 p.m. TuesiWed -report to Room W864 
[ 1 Supplemental Proceedings/ Judicial Subpoenas (1 :30 pm TuesiWed)(LCR 69) 
[ ] Motions to Consolidate with multiple judges assigned (LCR 40(b)(4) (without oral argument) M-F 
[ ) Structured Settlements ( 1:30 pm TuesiWed)(LCR 40(2)(S)) 

Non-Assigned Cases: 
[ ] Non-Dispositive Motions M-F (without oral argument). 
[ ] Dispositive Mo~s. nd Revisions (1 :30 pm TuesiWed). 
[ 1 Certifl a§". R :~ tlitation (Employment) 1:30pm TuesiWed (LR 40(b)(2)(B)) 

. YJ m . _ ~~~~t is not yo~~~sidentlal addres~ where you agree to accept legal documents. 
Stgn: , " __ ._"" - ·-. ;r5nnt1Type Name: Wtlllam Prestia 

WSBA # 29912 (if attorney) Atlc;![, ey for: Joseph T. McEnroe 

Address: The Defender Association. 8{0 Third Ave., Ste. 800 City, State, Zip Seattle, WA 98104 

Telephone: 206.447.3900 x.752- email: prestia@defender.org Date: May 11, 2012 

NOTICE FOR HEARING- SEATTLE COURTHOUSE ONLY 
ICSEA01/26/12 
www.kingcou~ty.gov/court§/scforms 
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DO NOT USE THIS FORM FOR FAMILY LAW OR EX PARTE MOTIONS. 

LIST NAMES AND SERVICE ADDRESSES FOR ALL NECESSARY PARTIES REQUIRING NOTICE 

Scott O'Toole and Andrea Vitalich 
King County Prosecuting Attorney's Office 

King County Courthouse 
516 Third Avenue 
Seattle, WA 98104 

206.296.9000 

Colleen O'Connor and David Sorenson 
SCRAP 

1401 E. Jefferson Street, Suite 200 
Seattle, WA 98122 

Phone: (206) 322·8400 

IMPORTANT NOTICE REGARDING CASES 

Party requesting hearing must file motion & affidavits separately along with this notice. List the names, addresses and telephone 
numbers of all parties requiring nottce (including GAL) on this page. Serve a copy of this notice, with motion documents, on all 
parties. 

The original must be filed at the Clerk's Office not less than six court days prior to requested hearing date, except for Summary 
Judgment Motions (to be filed with Clerk 28 days in advance). 

THIS IS ONLY A PARTIAL SUMMARY OF THE LOCAL RULES AND ALL PARTIES ARE ADVISED TO CONSULT WITH AN 
ATTdRNEY. 

The SEATTLE COURTHOUSE is in Seattle, Washington at 516 Third Avenue. The Clerk's Office is on the sixth floor, room 
E609. The Judges' Mailroom is Room C203. 

NOTICE FOR HEARING- SEATTLE COURTHOUSE ONLY 
ICSEA01 /26/12 
www.kingcounty.gov/courts/scforms 
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

v. 

JOSEPH T. McENROE, 

) No. 07-C-08716-4 SEA 
) 
) 
) 
) 
) 
) 
) 

MOTION FOR BILL OF 
PARTICULARS REGARDING 
ALLEGED INSUFFICIENCY OF 
MITIGATING CIRCUMSTANCES 

Defendant ) 
--------------~---------

MOTION 

Pursuant to CrR 2.1(C), Defendant Joseph T. McEnroe moves the Court to order the 

Prosecuting Attorney to provide a bill of particulars as to what facts support the State's "charge" 

made in the "notice of intention to hold special sentencing proceeding" that there are not 

sufficient mitigating factors to merit leniency. 

RELIEF SOUGHT 

Mr. McEnroe requests the Court to order the State to provide to him a bill of 

particulars specifying the facts and evidence the State relied on in alleging "there is reason to 

believe that there are not sufficient mitigating circumstances to merit leniency." At a minimum, 

the bill of particulars should answer the question: "What facts refute or show insubstantial the 

MOTION FOR BILL OF PARTICULARS LAW OFJliCES 011 

28 REGARDING ALLEGED INSUFFICIENCY OF 
MITIGATING CIRCUMSTANCES- Page 1 of 5 

THE DEFENDER ASSOCIATION 
810 THIRD AVENUE, SUITE 800 
SEATTLE, WASHINGTON 98104 
TEL: 206-447-3900 EXT. 752 29 

FAX: 206-447-2349 
E-MAIL: prestia@defender.org 



mitigating information Mr. McEnroe has submitted to the Prosecuting Attorney?" In particular, 

2 Mr. McEnroe requests the State be required to identify with particularity what facts, separate 

3 from the charged murders, support the "element" of Mr. McEnroe being a "worst of the worst" 

4 
individual deserving of the death penalty. 

5 

SEALING I PROTECTIVE ORDER I CONFIDENTIALITY 
6 

7 Until and unless the Court orders otherwise, Mr. McEnroe moves the Court to order the 

8 State to provide the bill of particulars directly to counsel for Mr. McEnroe without open filing or 

9 
publication to the public or co-defendant. 

10 

ARGUMENT 
II 

12 
Mr. McEnroe cannot prepare his defense for a possible sentencing phase of trial because 

13 the State has failed to identify the factual basis of its "charge" that there are not sufficient 

14 mitigating circumstances to merit leniency. 

15 
In its Order dated March 15, 2012, this Court held "the prosecutor's exercise of discretion 

16 

17 
in filing the notice of special sentencing proceeding is the equivalent of a charging decision."1 A 

18 copy of this Court's Order dated March 15, 201"2 (hereafter, "Order of March 15"), is attached 

19 hereto as "Appendix A." In so ordering, this Court relied on language from State v. Campbell, 

20 
103 Wn.2d 1, (1984). Campbell held that the additional element the State must prove to justify a 

21 

22 
capital prosecution and be constitutional is the "absence of mitigating circumstances."2 Since the 

23 

24 
1 As previously argued, Mr. McEnroe does not agree that the death notice filing decision under RCW 10.95.040 is 
equivalent of a routine charging decision. 

25 

26 

27 

28 

29 

2 The Campbell court stated: 

We dispose of defendant's three arguments under the following analysis: First, equal protection of 
the laws is denied when a prosecutor is permitted to seek varying degrees of punishment when 

MOTION FOR BILL OF PARTICULARS L\WOI'Fil'ESOF 

REGARDING ALLEGED INSUFFICIENCY OF THE DEFENDER ASSOCIATION 
810 THIRD AVENUE, SUITE 800 

MITIGATINGCIRCUMSTANCES- Page2of5 SEATTLE, WASHINGTON 98104 

TEL: 206-447-3900 EXT. 752 
PAX: 206-44 7-2349 
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2 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

) 

State had not provided Mr. McEnroe any details regarding the facts that they allege in support of 

this additional element, Mr. McEnroe is entitled to a bill of particulars. "The function of a bill of 

particulars is to allow the defense to prepare for trial by providing it with sufficient details of the 

charge and eliminating surprise." State v. Gatlin, 158 Wn.App. 126 (2010). 

Even in "routine" charging documents the State must support the charges with a factual 

foundation specific to the allegations sufficient to allow a defendant to prepare his defense. State 

v. Turner, 2012 WL 1512107 (5~1~12). Ordinarily, a certificate of probable cause identifies what 

facts the State intends to prove to establish the elements of crime[s] charged in the criminal 

information. The State has not filed a certificate of probable cause in support of its notice of 

intent to seek the death penalty in Mr. McEnroe's case, nor has it otherwise disclosed what facts 

establish the "element" of an absence of mitigating circumstances. 

Based on its categorization of the death penalty notice as a "charging decision," in its 

Order of March 15, this Court directed the prosecution to disclose to Mr. McEnroe "discovery of 

information considered by Mr. Satterberg in deciding to file the notice of special sentencing 

proceeding" including "any information gathered as a result of any mitigation investigation 

conducted by the State, the name of the investigator[s] involved, and the reports of any mental 

proving identical criminal elements. State v. Zornes, 78 Wn.2d 9, 21,475 P.2d 109 (1970). 
However, no constitutional defect exists when the crimes which the prosecutor has discretion to 
charge have different elements. State y, Wanrow, 91 Wn.2d 301,312,588 P.2d 1320 
(1978)[emphasis added]. Before the prosecutor may seek the death penalty, he must have reason to 
believe that there are not sufficient mitigating circumstances to merit leniency.RCW 10.95.040(1). 
Similarly, the jury must be convinced beyond a reasonable doubt that there are not sufficient 
mitigating circumstances to merit leniency. RCW 10.95.060(4). Absent a unanimous finding, life 
imprisonment is imposed. RCW 10.95.080(2). There is no equal protection violation here, 
because a sentence of death requires consideration of an additional factor beyond that for a 
sentence for life imprisonment, namely, an absence of mitigating circumstances. Campbell, .i.Q. 
(emphasis added). 
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health professionals that were considered by Mr. Satterberg." Order of March 15. 

On March 20, 2012, in response to the Court's order, the State filed "State's Objection 

and Response to Order Compelling Discovety" (hereafter, "State's Response," a copy of which 

is attached hereto as "Appendix B"), in which the State did not identify any information 

"considered by Mr. Satterberg in deciding to file the notice of special sentencing proceeding," 

nor "any information gathered as a result of any mitigation investigation conducted by the State." 

The State disclosed only that it had not retained an investigator or mental health professional. 

The State did not provide any information regarding on what basis Prosecutor Satterberg stated 

he had reason to believe there were not sufficient mitigating circumstances to merit leniency in 

Mr. McEnroe's case.3 

Through Chief Deputy Prosecutor Mark Larson, the State had earlier indicated that it 

would be 

conducting its own investigation of mitigating factors ... likely to include an 
analysis of potential issues and the retention of a qualified expert. We will also 
examine social history and facts surrounding the alleged offenses ... 

Letter from Mark Larson dated January 17, 2008 (hereafter, "Larson Letter," a copy of which is 

attached hereto as "Appendix C". However, despite his repeated requests, Mr. McEnroe has 

never received any discovery outside standard homicide investigation materials. The State has 

produced no discovery of"its own investigation of mitigating factors;" 

Mr. McEnroe has provided the State 'with a summary of his mitigating evidence and 

supplemented those materials. The State is fully aware of the nature of Mr. McEnroe's mitigating 

3 In the context of RCW 10.95 "leniency" means a sentence of life in prison with no possibility of ever being 
released. 
MOTION FOR BILL OF PARTICULARS 
REGARDING ALLEGED INSU.FFICIENCY OF 
MITIGATING CIRCUMSTANCES - Page 4 of 5 

LAW 0PPICES 01' 

THE DEFENDER ASSOCIATION 
810 THIRD AVENUE, SUITE 800 
SEAtTLE, WASHINGTON 98104 
TEL: 206-447-3900 Exr. 752 

FAX: 206-447-2349 
E-MAIL: prestia@defender.org 



circumstances. The State necessarily knows what evidence it believes will prove Mr. McEnroe's 

2 mitigating circumstances are not sufficient to merit leniency or else there is no factual support 

3 for the "element" that consists of"an absence of mitigating circumstances" in the State's notice 

4 
of special sentencing proceeding. 

CONCLUSION 
6 

7 The Court should order the State to provide Mr. McEnroe with a bill of particulars 

8 specifying all facts it relies on to prove the "element" of"an absence of mitigating 

9 
circumstances" defining Mr. McEnroe as a "worst of the worst" murderer. 

10 

II 

12 Respectfully submitted: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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IN THE SUPERIOR COURT of the STATE OF WASHINGTON 
COUNTY of KING 

State of Washington, 

Plaintiff, and 

vs. Cause No. 07-1-08717-2 SEA 

Joseph T. McEnroe and 
Order to Compel Discovery 

Michele K. Anderson, 

Defendants. 

Defendant Joseph T. McEnroe has requested that this court order the King County 

Prosecuting Attorney to disclose various information and materials related to the prosecutor's 

decision to file the notice of intent to seek the death penalty in his case. He also requests 

similar discovery of information and materials related to the decision not to file a notice of intent 

in the case of State v. Louis Chen, No. 11-7-07404-4 SEA. 

Defendant McEnroe maintains that the information he requests will "reveal a disparity in 

the consideration given to the mitigating factors by King County Prosecutor Dan Satterberg" in 

the two cases. Specifically, McEnroe alleges that Mr. Satterberg employed a special outside 

Order to Compel Discovery ORIGINAL Page 1 of4 
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investigator to uncover mitigating evidence for Mr. Chen and that "no such effort was made for 

Mr. McEnroe." 

At the conclusion of oral argument on Mr. McEnroe's motion, co-defendant Anderson 

orally announced her intent to join in his motion. This court directed Ms. Anderson's attorney to 

file a formal motion designating with particularity what materials she wishes to obtain. Ms. 

Anderson's counsel has done so and the State has responded in writing. 

This court has considered Mr. McEnroe's Motion, the State's Response, and Mr. 

McEnroe's Reply, as well as Ms. Anderson's belated Motion and the State's Response. The 

court also heard oral argument on March 1, 2012. For the reasons set forth herein, the court 

grants the defendants' motions in part. 

Pursuant to RCW 10.95.040, the decision to file written notice of a special sentencing 

proceeding to determine whether or not the death penalty should be imposed rests within the 

discretion of the elected prosecutor. When the State charges a person with aggravated first 

degree murder as defined by RCW 10.95.020, then the statute directs that "the prosecuting 

attorney shall file written notice of a special proceeding ... when there is reason to .believe that 

there are not sufficient mitigating circumstances to merit leniency." 

The decision made by the prosecutor is deemed to be executive rather than adjudicative 

in nature. State v. Finch, 137 Wn.2d 792, 809, 975 P.2d 967 (1999). Although the prosecutor's 

decision may ultimately result in the imposition of different punishments, the Supreme Court of 

Washington has held that this exercise of discretion does not violate equal protection because 

the ultimate imposition of "a sentence of death requires consideration of an additional factor 

beyond that for a sentence for life imprisonment- namely, an absence of mitigating 

circumstances." State v. Campbell, 103 Wn.2d 1, 25, 691 P.2d 929 (1984). In other words, the 

decision to file the special sentencing notice does not result in disparate treatment between 

similarly situated individuals because the prosecutor has to prove the extra "factor" of an 

absence of sufficient mitigating circumstances in order to secure a death sentence. 

Order to Compel Discovery Page 2 of 4 
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Analogizing the exercise of prosecutorial discretion in the death penalty context to a 

more routine charging decision, the Campbell court quoted St~te v. Dictado, 102 Wn.2d 277, 

687 P.2d 172 (1984), for the proposition that "(t]he prosecutor does not determine the sentence; 

the prosecutor merely determines whether sufficient evidence exists to take the issue of 

mitigation to the jury." Campbell, 103 Wn.2d at 26 (quoting State v. Dictadg, 102 Wn.2d at 298). 

Stated in the converse, the court in State v. Rupe, 101 Wn.2d 664,683 P.2d 571 (1984}, opined 

that "the prosecutor's decision not to seek the death penalty, in a given case, eliminates only 

those cases in which juries could not have imposed the death penalty." State v.Rupe, 101 

Wn.2d at 700. 

The defense motions currently before this court seek only to obtain discovery related to 

the prosecutor's exercise of discretion to file the notice of special sentencing proceeding. 

Prosecutor Satterberg concluded that there was reason to believe that there were "not sufficient 

mitigating circumstances to merit leniency" for either Mr. McEnroe or Ms. Anderson. As 

illustrated by the aforementioned case law, the prosecutor's exercise of discretion in filing the 

notice of special sentencing proceeding is the equivalent of a charging decision. Accordingly, 

this court concludes that Defendants McEnroe and Anderson are each presently entitled to 

discovery of the information considered by Mr. Satterberg in deciding to file the notice of special 

sentencing proceeding as to them. 

The discovery that must be disclosed Includes any information gathered as a result of 

any mitigation investigation conducted by the State, the name of the investigator(s) involved, 

and the reports of any mental health professionals that were considered py Mr. Satterberg. 

The court specifically declines to order the disclosure of: (1) any Internal documents 

generated by the prosecutor's office during the decision making process; (2) any internal filing 

standards; (3) any correspondence with the Anderson family, relatives, or friends; (4) a list of 

memorial services and whether any employees of the prosecutor's office were in attendance; 

and (5) whether any photographs or personal items of the decedents are kept in the offices of 

Order to Compel Discovery Page 3 of4 
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the prosecuting attorney, a trial deputy's work space or a deputy's home. The court concludes 

that these latter requests are not relevant to the question at issue and not discoverable under 

CrR 4.7. 

Mr. McEnroe also requests discovery related to the prosecution of Mr. Louis Chen and 

the King County Prosecutor's decision not to file a notice of special sentencing proceeding in 

that case (State gfWasbington v, Louis Ch~. No. 11·1·07404-4 SEA). This court finds that the 

request for this discovery is beyond the scope of CrR 4.7 and is unwarranted at this juncture. 

SIGNED this IS if". day of --!.f-11-(J...--t:;;._. c.,._.~;;....;:... ____ , 2012. 

The Honorable JEFFR Y M. RAMSDELL 
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6 
SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

7 
STATE OF WASHINGTON, ) 

~~ 8 ) 
Plaintiff, ) 

9 } 07"C-08717-2 SEA 
vs. ) 

10 ) STATE'S OBJECTION AND 
JOSEPH THOMAS McENROE, and ) RESPONSE TO ORDER 

11 MICHELE KRISTEN ANDERSON, and each ) COMPELLLING DISCOVERY 
of them, ) 

12 ) 
Defendants. ) 

13 ) 

14 I. STATE'S OBJECTION TO ORDER COMPELLING DISCOVERY 

15 The State hereby notes its objection to the Court's Order Compelling Discovery, 

16 dated March 15, 2012. 

17 lh STATE'S OBJECTION TO ORDER CQMPsL61NG DISCOVEBY 

18 The State is fully aware of and is complying with its discovery obligations under 

19 CrR 4.7, and Brady v. Matyland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963). 

20 Further, the State, after noting Its objection, hereby· complies with the Court's Order 

21 Compelling Discovery, dated March 15,2012: No investigator or mental health 

22 professional was retained for purposes of the consideration of the decision to fife the 

23 

STATE'S OBJECTION AND RESPONSE TO 
ORDER COMPELLLING DISCOVERY- 1 

Daniel T. Satterberg, Prosecuting Attorney 
WSS4 King County Courtllouse 
516 Third Avenue 
Seattl~. Washlngron 98104 
(206) 296-9000, FAX (206) 296-0955 
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20 

21 

22 

23 

notice of special sentencing proceeding. The King County Sheriff's Office conducted 

the criminal investigation, which has been provided In discovery. 

Respectfully submitted this ~ day of March1 2012, 

DANIEL T. SATTERBERG 

STATE'S OBJECTION AND RESPONSE TO 
ORDER COMPELLLING DISCOVERY~ 2 

King County Prosecuting Attorney 

By: 
'~s~c~~~~~~~~~---

dre , WSBA#25536 
Senior Deputy Prosecuting Attorneys 

Daniel T. Satterberg, Prosecuting Attorney 
WS54 King Coll111Y Courthouse 
516ThlrdAvenue 
Seattle, Wash!ngton98104 
(206) 296·9000, PAX (206) 296.{)955 
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DANIEL T. SATIERBERG . 
PROSECUTING ATTORNEY U1 · Office of the Prpsecuting Attoiney 

CRIMINAL DMSION 
W554 King County Courthouse 

. 516 Third Avenue 
· Seattle, Washington 98i04 

(206) 296~9000 

··--; 

'. ) 
~ _, . 

January 17, 2008 

WesRichards 
Katie Ross 
The Defender Association · 
810 3rd Ave. #800 
Seattle, WA 98104 

King County 

Re: State v. Joseph McEnroe, KCSC Cause# 07-C-08716-4 SEA 

Dear Wes and Katie, 

I am writing to outline our expectations concerning the mitigation process in the case of 
State v. McEnroe, 07-C-08716-4 SEA. As you know, RCW 10.95.040 sets out a 30-day time 

: frame for the decision on whether to file a notice to seek a special sentencing proceeding. That 
.. · time frame allows for the consideration of mitigating circumstances to merit leniency. 

In this case, the State Will be conducting its own investigation of mitigating factors. This is 
. likely to include an analysis of potential mental health issues and the retention of a qualified 

expe,rt. We :will also ex~e soc~al history and facts surrounding the alleged offenses. We 
anticipate that this 'j:)roc·ess will be·complet~ and a decisjon to file a notice made no later than 
M . 2 •'2'0"'8' ., ..... , ·: t;··.· .... , .... .. ay , v. · ... ... .. .. . 

We invite you to offer input into this process and the Prosecutor's dedsion. To that end, we are 
soliciting any defense rnitigati()n.materi~s to be submitted no later than AprillO, 2008. We are 
also willing to offer an o.pportuniW for you to meet with the Prosecutor prior to his decision 
deadline during the week of April 1'4- 18, 2008. The final scheduling for that meeting can be 
arranged when the mitigation materials are received. · 

I understand that this ~e frame may be shorter than the time taken by some cases in the past, 
bP,t tt h.~~ Q~e:n our expfiri~nce that the lon,ger time period does not result in an appreciable. . 
improvement in the mitigation information, and l;he longer period unnecessarily delays the RCW 
10.95.040 decision and, accordingly, the trial. It is our view that adequate information can be 
gathered within the time f.rame described in this letter, and that the public interest is better served 
by a time frame closer to what is contemplated in the statute. 

Please feel free to contact me if you have any qu~stions. I can be reached at 296~9450. 

Sincerely, 

For DANIEL T. SATTERBERG, 
Kin. • g Col.mty }yosecuting Attorney 
·VJgJI~ ··.· .. 

Mark R. L~son 
· Chief Deputy, Criminal Division 



1 HON. JEFFREY RAMSDELL 

2 

3 

4 

5 

6 

7 SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

8 STATE OF WASHINGTON, ) 
) 

9 Plaintiff, ) No. 07-C-08716-4 SEA 
) 07-C-08717-2 SEA 
) 10 vs. 

11 JOSEPH THOMAS McENROE, and 
MICHELE KRISTEN ANDERSON, and each 

12 of them, 

) STATE'S MEMORANDUM IN 
) OPPOSITION TO DEFENDANT 
) McENROE'S MOTION FOR BILL OF . 
) PARTICULARS 

13 
) 
) Defendants. 

14 
______________________________ ) 

15 
I. INTRODUCTION 

16 

17 
counts of Aggravated Murder in the First Degree for the December 24, 2007, murder of 

. Anderson's parents, brother, sister-in-law, niece and nephew. The Information that was 
18 

19 
filed on December 28, 2007, identified two aggravating factors. First, regarding all six 

20 
victims, the Information alleged that "there was more than one victim and the murders 

21 
were part of a common scheme or plan or the result of a single act." RCW 10.95.020 

(1 0). In addition, regarding Erica Anderson, who was shot multiple times, and Erica's 
22 

23 
small children, Olivia and Nathan Anderson, each of whom was shot in the head, the 

Information alleged that each defendant "committed the murder to conceal the 

STAT~'S MEMO IN OPPOSITION TO McENROE'S 
MOTION FOR BILL OF PARTICULARS- ·1 

Daniel T. Satterberg, Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
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commission of a crime or to protect or conceal the identity of any person committing a 

2 crime." RCW 10.95.020 (9). 

3 Now, in May 2012, more than four~and~one~~alf years after the murders occurred 

4 arid the Information was filed, McEnroe hasfiled a Motion for Bill of Particul;:,us 

5 Regarding Alleged Insufficiency of Mitigating Circumstances. He claims that it took him 

6 four and one-half years to realize that he cannot adequately prepare his defense without 

7 a "bill of particulars as to what facts support the State's 'charge' made in the 'notice of 

8 intention to hold special sentencing proceeding' that there are not sufficient mitigating 

9 circumstances to merit leniency."1 He makes this claim despite the express language, 

10 quoted above, in the Information filed on December 28, 2007, and in the face of the 

11 detailed Certification for Determination of Probable Cause that accompanied the 

12 Information, as well as more than 20,000 pages and items produced in discovery, and 

13 the more than 110 defense witness interviews that have occurred to date. 

14 McEnroe's attempt to use the vehicle of a bill of particulars to gain discovery into 

15 the elected prosecutor's thought process and deliberation underlying the decision to file 

16 the notice of special sentencing proceeding should be denied for a host of reasons. 

17 First, as a threshold issue, McEnroe's predicate for justifying a bill of particulars- that 

18 "the absence of mitigating factors is an element"- is false. Washington law is dear thaf 

19 "the absence of mitigating factors" is not an element. Second, and fundamentally, 

20 McEnroe has failed to show why a bill of particulars is necessary to give him notice of 
' . 

21 the charges against him and essential to the preparation of his defense. Most 

22 ·important, McEnroe is attempting to use a bill of particulars to improperly discover the 

23 
1 McEnroe Motion for Bill of Particulars Regarding the Alleged Insufficiency of Mitigating Circumstances, 
5/11112, at 1. 

STATE'S MEMO IN OPPOSITION TO McENROE'S 
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) 

1 State's theory of the case and reasoning as to facts. Indeed, McEnroe's attempt to use 

2 a bill of particulars is particularly inappropriate when it is to discover the prosecutor's 

3 reasoning and deliberation underlying the decision to file the notice of special 

4 sentencing proceeding. 

5 II. BACKGROUND 

6 On February 6, 2012, McEnroe filed a motion to compel the King County 

7 Prosecutor's Office to provide "discovery" that would allegedly reveal the "process" by 

8 which King County Prosecutor Daniel T. Satterberg determines whether to allow a jury 

9 to consider imposing the death penalty in an aggravated murder case. Moreover, 

10 McEnroe not only demanded "discovery" related to the decision to seek the death 

11 penalty in his own case, but tie also demanded "discovery" related to the decision not to 

12 seek the death penalty in State v. Chen, King County Case No. 11-1-07404~4 SEA. 

13 On March 15,2012, this Court granted McEnroe's motion in part. After first 

14 acknowledging that the decision to file a notice of special sentencing proceeding rests 

15 within the discretion of the elected prosecutor, pursuant to RCW 10.95.040,2 the Court 

16 noted that "[t]he decision made by the prosecutor is deemed to be executive rather than 

17 adjudicative in nature."3 However, the Court then reasoned, by way of analogy, that the 

18 filing of a notice of special sentencing proceeding "is equivalent to a charging decision" 

19 and concluded that the defendants "are presently entitled to discovery of the information 

· 20 considered by Mr. Satterberg in deciding to file the notice of special sentencing 

21 proceeding as to them."4 The Court limited that discovery to "any information gathered 

22 as a result of any mitigation investigation conducted by the State, the name of .the 

23 
2 Order to Compel Discovery, 3/15/12, at 2. 
31Q. 

STATE'S MEMO IN OPPOSITION TO McENROE'S 
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investigator(s) involved, and the reports of any mental health professionals that were 

2 considered by Mr. Satterberg."5 The Court pointedly denied McEnroe's request for 

3 discovery relating to the elected prosecutor's reasoning or deliberative process in 

4 deciding whether to file the notice of special sentencing proceeding: 

5 The Court specifically declines to order disclosure of: (1) ~my internal documents 
generated by the prosecutor's office during the decision making process; (2) any 

6 internal filing standards; (3) any corresponden~e with.the Anderson family, 
relatives or friends; (4) a list of memorial services and whether any employees of 

7 tlie prosecutor's office were in attendance; and (5) whether -any photographs or 
personal items of the decedents are kept in the offices of the prosecuting 

8 attorney, a trial deputy's work space or a deputy's home.6 

9 On March 20, 2012, the State filed its Objection and Response to Order 

10 Compelling Discovery. The State responded as follows: "No investigator or mental 

11 health professional was retained for purposes of the consideration of the decision to file 

12 the notice of special sentencing proceeding. The King County Sheriff's Office 

13 conducted the criminal investigation, which has been provided in discovery."7 

14 Apparently emboldened by the Court's reasoning and the Order Compelling 

15 Discovery, on May 11, 2012, McEnroe filed the present motion, claiming he requires a 

16 ''bill of particulars as to what facts support the State's 'charge' made in the 'notice of 

17 . intention to hold special sentencing proceeding' that there are not sufficient mitigating 

18 · circumstances to merit leniency."8 Incredibly, he makes this claim with full knowledge of 

19 the following language contained in the Information provided to him more than four 

20 years ago: "there was more than one victfm and· the murders were part of a common 

2.1 

22 4 1d.at3. 
5jd 

· 
6 Td: at 3~4. 

23 7 State's Objection and Response to Order Compelling Discovery, 3/20/12. 
8 McEnroe Motion for Bill of Particulars Regarding the Alleged Insufficiency of Mitigating Circumstances, 
5/11112, at 1. · 
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scheme or plan or the result of a single act," and each defendant "committed the murder 

2 to conceal the commission of a crime or to protect or conceal the identity of any person 

3 committing a crime."9 McEnroe claims that these allegations are inadequate to provide 

4 notice as to why the elected prosecutor determined there are not sufficient mitigating 

5 circumstances to merit leniency in this case. 

6 McEnroe's claim that he is unaware of "what facts refute or show insubstantial 

7 the mitigating information [he] submitted to the Prosecuting Attorney"10 is not a credible 

8 request for notice of the charges against him, .nor is it intended to assist him in 

9 preparing his defense. Rather, McEnroe seeks not only what the elected prosecutor 

10 considered in making the decision whether to file the notice of special sentencing 

11 proceeding (a question that was answered by the State on March 20), he now demands 

12 the why of that decision- discovery of the thought process and deliberation undertaken 

13 by the prosecutor in making that decision. Although couched as a requestfor discovery 

14 relating to a charging decision, McEnroe's motion for a bill of particulars is actually a 

15 demand for discovery into the factual basis for not doing something --i.e., for not 

16 accepting the defense mitigation as sufficient to merit leniency. The law is clear: 

17 McEhro.e may not have such discovery. 

18 This Court should deny the defendant's motion. The purpose of a bill of 

19 particulars is to provide notice to the defendant of the allegations in the charging 

20 documents; it is not to limit the State's evidence or proof, or to require that the State 

21 give a preview of its theory of the case. Consistent with Washington law, notice of the 

22 
9 It bears noting, that McEnroe has moved for a bill of particulars not within 10 days of arraignment, as 

23 contemplated in CrR 2.1, but four-and-one-half years after the murders occurred and the Information was 
filed. 
10 JQ. at 1-2. 
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1 charge and evidence that the State will rely upon in proving its case has been fully · 

2 provided in the Information, the Amended Information, in the detailed Certification of 

3 Probable Cause, in voluminous discovery, and in witness statements and interviews to 

4 date. The defendant has failed to demonstrate why a bill of particulars is required. As a 

5 result, his motion should be denied. 

6 Ill. ARGUMENT 

7 A. McENROE'S PREDICATE FOR JUSTIFYING A BILL OF PARTICULARS-
THAT ''THE ABSENCE OF MITIGATING FACTORS IS AN ELEMENT" -IS 

8 FALSE. WASHINGTON LAW IS CLEAR THAT THAT "THE ABSENCE OF 
MITIGATING FACTORS" IS NOT AN ELEMENT OF THE CHARGES 

9 · AGAINST HIM. 

10 As a threshold matter, McEnroe bases his demand for a bill of particulars on a 

11 claim that the "absence of mitigating factors" is an "additional element the State must 

12 prove to justify a capital prosecution."11 This, in turn, is based upon his reading of this 

13 Court's May 11 order, which he argues "relied on State v. Campbell, 103 Wn.1 (1984). 

14 Campbell held that the additional element the State must prove to justify a capital 

15 prosecution is the 'absence of mitigating circumstances."'12 Unfortunately for McEnroe, 

16 Campbell contains no such holding; in fact, Washington law specifically states the 

17 opposite. 

18 In State v. Campbell, 103 Wn.2d 1, 691 P.2d 929, 942 (1984), the defendant 

19 claimed on appeal that the Washington death penalty statute was unconstitutional 

20 because (i) it violated equal protection by vesting the prosecutor with unfettered 

21 discretion to choose different punishments for similar acts, (ii). it usurped the judicial 

22 
11 ld. at 2. . 

23 12 ld. at 2 (emphasis added). McEnroe repeats this argument elsewhere in his memo: ".Since the State 
has not provided Mr. McEnroe with any details regarding the facts that they allege in support of this 
additional element, Mr. McEnroe is entitled to a bill of particulars." J.Q. at 3 (emphasis added). 
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sentencing function and was an unlawful delegation of legislative authority in violation of 

2 the separation of powers doctrine, and (iii) it was void for vagueness under the due 

3 process clause because it invites arbitrary ad hoc prosecutorial discretion to request the 

4 death penalty. Campbell, 103 Wn.2d at 24. The Washington Supreme Court rejected 

5 those arguments and held, with respe.ct to the first, that "[t]here is no equal protection 

6 violation here, because a sentence of death requires consideration of an additional 

7 factor beyond that for a sentence for life imprisonment- namely, an apsence of 

8 mitigating circumstances." !Q. at 25 (emphasis added). That language is quoted by 

9 McEnroe in his own motion. Nowhere did the Supreme Court hold that the "absence of 

10 mitigating circumstances" was an "additional element the State must prove to justify a 

11 capital prosecution." It is simply a factor, not an element. 

12 The distinction between a "factor" and an "element" is not mere semantics. In 

13 State v. Yates, 161 Wn.2d 714, 168 P.3d 359 (2.007), the Washington Supreme Court 

14 addressed this issue and held that proof of "the absence of mitigating circumstances is 

15 not an essential element of the crime of aggravated first degree murder: The statutory 

16 death notice here is not an element of the crime of aggravated murder." Yates, 161 Wn. 

17 2d at 759 (emphasis added). Thus, McEnroe's entire argument that he is entitled to a 

18 bill of particulars regarding the "element" of the "absence of mitigating circumstances" 

19 crumblesY 

20 

21 
13 Similarly, McEnroe's claim of right and remedy based on his assertions that "The State has not filed a 
certificate of probable cause in support of its notice of intent to seek the death penalty," iQ. at 3, is 
baseless. No separate certification for determination of probable cause is required for the notice of 

22 special sentencing proceeding. "The statutory death notice ... simply informs the accused of the penalty 
that may be imposed upon conviction of the crime. While we require formal notice to the accused by 
information of the criminal charges to satisfy the Sixth Amendment and art. I § 22, we do not extend such 
constitutional notice to the penalty exacted for conviction of the crime. [Citation omitted.] The purpose of 
the charging document- to enable the defendant to prepare a defense - is distinct from the statutory· 

23 

notice requirements regarding the State's decision to seek the death penalty." Yates, 161 Wn. at 759. 
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1 B. ABSENT A SHOWING OF INADEQUATE NOTICE AND WHY A BILL OF 
PARTICULARS IS "ESSENTIAL TO THE DEFENSE," McENROE'S MOTION 

2 FOR A BILL OF PARTICULARS SHOULD BE DENIED . 

. . 3 Even assuming for the sake of argument that the "absence of mitigating 

4 circumstances" is an allegation that the State is required to justify factually (which it is 

5 not), McEnroe still is not entitled to a bill of particulars. 

6 Criminal Rule 2.1 provides, in pertinent part: 

7 Bill of Particulars. lhe court may direct the filing of a bill of particulars. A 
motion for a bill of particulars may be made before arraignment or within 

8 ten days after arraignment or at such later time as the court may permit. 

9 CrR 2.1 (c). 

10 There is no dispute that a defendant has a constitutional right to be informed of 
I 

11 the nature and cause of the accusation against him in order to enable the defense to 

12 prepare its defense and to avoid a subsequent prosecution for the same crime. 

13 Hamling v. United States, 418 U.S. 87, 94 S.Ct. 2887, 41 L. Ed. 2d 590 (1974); State v. 

14 Grant, 89 Wn.2d 678, 686, 575 P.2d 210 (1978) (citing Seattle v. Proctor, 183 Wash. 

15 299, 48 P.2d 241 (1935)). "[T]he purpose of the bill of particulars is .to give the 

16 defendant sufficient notice of the charge so that he can competently defend against it." 

17 State v. Peerson, 62 Wn.App. 755,768, 816P.2d 43 (1991) (citing State v. Devine, 84 

18 Wn.2d 467, 471, 527 P.2d 72 (1974)). 

19 A bill of particulars thus is furnished only when necessary to inform the defendant 

20 of the nature of the charges against him, and to avoid unfair surprise at trial. 

21 Compelling a bill of particulars is a matter for the discretion of the trial court and is 

22 appropriate only where there is a demonstrated need. State v. Mesaros, 62 Wn.2d 579, 

23 585, 384 P.2d 372 (1963); State ex. rei Clark v Hogan, 49 Wn.2d 457, 303 P.2d 290 

(1956); Devine, 84 Wn.2d at 471 (bill of particulars unnecessary where there is no . 
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danger of unfair surprise in counsel's ability to prepare a defense). Denial of a request 

2 for a bill of particulars is discretionary with the trial court and will not be-disturbed absent 

3 an abuse of that discretion. State v. Dictado, 102 Wn.2d 277, 286, 687 P.2d 172 

4 (1994). 

5 The right to adequate notice of the_ charges against a defendant invariably is 

6 satisfied by a charging document that charges a crime in the language of the statute, _ 

7 where. the crime is defined with certainty within the statute. State v. Merrill, 23 Wn.App. 

8 577, 580, 597 P.2d 446, review denied, 92 Wn.2d 1036 (1979); Grant, 89 Wn.2d at 686. 

9 "It is sufficient to charge in the language of a statute if the statute defines the offense 

10 with reasonable certainty." State v. Noltie, 116 Wn.2d 831,840, 809 P.2d 190 (1991). 

11 When the Information utilizes the language of the statute, the charging language 

12 is deemed sufficient to notify a criminal defendant of the charges. State v. Bates, 52 

13 Wn.2d 207, 324 P.2d 810 (1958). The State is not required to set forth the evidence in 

14 detail in the charging documents. lQ. at 211. 

15 It is sufficient, in charging a crime, to follow the language of the statute, 
where such crime is there defined and the language used is adequate to 

16 apprise the accused with reasonable certainty of the nature of the 
accusation .... If the information charges a crime, ... an information will 

17 be considered sufficient when the facts constituting the crime are so 
stated that a man of common understanding can determine therefrom the 

18 offense with which he is charged. 

19 lQ. at 21 0-211 (holding that an Information that utilized the words of the statute 

20 sufficiently apprised the defendant of the nature of the charge against him without 

21 specifying the underlying factual basis of the defendant's actions). 

22 State v. Bryant, 65 Wn.App. 428, 828 P.2d 1121 (1992), also addressed the 

23 sufficiency of the Information to adequately advise an accused of the nature of the crime 
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1 charged. In Brvant, the defendant was charged with Second Degree Murder (Felony-

2 Murder) in the death of his wife. Specifically, that the deceased was killed in the 

3 commission of Assault in the First Degree at the hands of the defendant. lQ.. at 437. 

4 The defendant claimed that the Information was defectiv~ for failing to specify the prong 

5 of the statute on which the underlying charge of Assault in the First Degree was based. 

6 lQ.. at 437. In rejecting the defendant's claim, the Court of Appeals, Division I, noted that 

7 "[a]n information sufficiently charges a crime if it apprises accused persons of the 

8 accusations against them with reasonable certainty." ld. at 437-38 (citing State v. 

9 Leach, 113 Wn.2d 679,782 P.2d 552 (1989)). 

10 It is difficult to conceive of a manner in which Bryant could have misunderstood 
that the information charged him with assaulting his wife in a manner that caused 

11 her death. That is precisely what it says. Nor was Bryant prejudiced as a result 
of any purported inadequacy in the charging document. ... There is no 

12 reasonable basis for concluding that Bryant was not adequately apprised of the 
charges against which he would have to defend. 

13 
lQ.. at 439-40 . 

.14 

15 
In the present case, it is difficult to conceive of a manner in which McEnroe can 

16 
possibly misunderstand the facts that the elected prosecutor, in the exercise of his 

17 
discretion, considered in "support the State's 'charge' made in the 'notice of intention to 

hold special sentencing proceeding' that there are not sufficient mitigating 
18 

19 

20 

21 

22 

23 

circumstances to merit leniency."14 The Information provided to him more than four 

years ago states as follows: "there was more than one victim and the murders were part 

of a common scheme or plan or the result of a single act," and each defendant 

"committed the murder to conceal the commission of a crime or to protect or conceal the 

identity of any person committing a crime." "That is precisely what it says .... There is 
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1 no reasonable basis for concluding that [the defendant] was not adequately apprised of" 

2 the basis for filing the notice of special sentencing proceeding. JQ. at 439-40.15 

3 If the charging document states each element, but is vague as to some other 

4 matter significant to the defense, a bill of particulars is capable of amplifying or clarifying 

5. particular matters that are essential to the defense. State v. Holt, 104 Wn.2d 315, 320, 

6 704 P.2d 1189 (1985). In determining whether to order a bill of particulars in a specific 

7 case, the trial court should consider whether the defense has been advised adequately 

· 8 of the charges through the charging document and all other disclosures made by the 

9 government since full discovery obviates the need for a bill of particulars. United States 

10 v. Long, 706 F.2d 1044 (9th Cir. 1983); United States v. Giese, 597 F.2d 1170 (9th Cir.), 

11 cert. denied, 444 U.S. 979, 100 S. Ct. 480, 62 L. Ed. 2d 405 (1979). 

12 Washington law is in accord. In State v. Paschall, 197 Wash. 582, 85 P.2d .1 046 

13 (1939), the court held that it was not prejudicial error to deny a motion for a bill of 

14 particulars when the prosecutor had disclosed to the defendant's attorney practically all · 

15 of the facts concerning which evidence the government intended to use at trial. See 

16 also State v. Merrill, 23 Wn.App. at 580 (trial court properly denied motion for bill of 

17 particulars where the defendant was made aware through discovery of all the 

18 information available to the prosecutor for proving the offense); State v. Grant, 89 

19 Wn.2d at 686-87 (trial court properly denied motion for bill of particulars stating "the 

20 officer's report is about as much as the court could compel the prosecutor to furnish [the 

21 

22 
14 McEnroe Motion for Bill of Particulars Regarding the Alleged Insufficiency of Mitigating Circu.mstances, 

23 5/11/12,at1. 
15 Note that CrR 2.1 iii entitled "The Indictment and the Information," and provides for a bill of particulars, 
thus reaffirming that bills of particular are not discovery devices. 
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defendant]").16 Here, McEnroe is not entitled to a bill of particulars because the 

2 charging document includes all statutory and court-created elements of the crime, and 

3 the defense has been provided full discovery. 

4 In State v. Noltie, 116 Wn.2d 831, the Washington Supreme Court considered 

5 and affirmed a trial court's denial of a bill of particulars where the defendant was 

6 charged with multiple counts of indecent liberties occurring over a period of time. He 

7 argued that he had innocent contact with the victim on several occasions and that 

8 without specificity as to the particular acts alleged ~-"the 'when, where or how' of the 

9 charged crimes" -- he could not mount an effective defense. !Q. at 843. The Supreme 

10 Court rejected the defendant's argument and affirmed the trial court's denial of the 

11 requested bill of particulars, stating "[b]ased on the record before us, it appears that 

12 defense counsel's interview of the child victim was an adequate way to provide the 

13 defense with the particulars of the allegations." ld. at 845. 

14 The test in passing on a motion for a bill of particulars should be whether it 
is necessary that defendant have the particulars sought in order to 

15 prepare his defense and in order that prejudicial surprise be avoided. A 
defendant should be given enough information about the offense charged 

16 so that he may, by use of diligence, prepare adequately for the trial. If the 
needed information is in the indictment or· information then no bill of 

17 particulars is required. The sanie result is reached if the government has 
provided the information called for in some other satisfactory manner. 

18 
16 Washington law is rife with examples of the adequacy of charging language in fully apprising a 

19 defendant of the nature and cause of the accusation against him or her to enable the defense to prepare 
its defense. Thus, for example, the precise time that a crime has been committed need not be stated in 

20 the charging document unless the time is a material ingredient, and the information is not thereafter 
subject to attack for Imprecision. State v. Gottfreedson, 24 Wash. 398, 64 P. 523 (1901); State v. 
Myrberg, 56 Wash. 384, 105 P. 622 (1909); State v. Oberg, 187 Wash. 429, 60 P.2d 66 (1936); State v. 

21 Stockmyer, 83 Wn.App. 77, 87, 920 P.2d 1201 (1996) (State may rely on a continuing course of conduct 
rather than charging a separate count for each isolated act, and therefore did not have to identify a 

22 specific incident in the two-hour period as the basis for assault and manslaughter charges); State v. 
Gooden, 51 Wn.App. 615, 754 P.2d 1000, review denied, 111 Wn.2d 1012 (1988) (no need to specifically 

23 
identify which acts of prostitution were being relied upon when there is a continuing course of conduct); 
State v. Love, 80 Wn.App. 357, 908 P.2d 395, review denied, 129 Wn.2d 1016 (1996) (multiple instances 
of drug possession may constitute a continuing course of conduct forming the basis for a single charge of 
possession of a controlled substance with Intent to deliver). 
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1 !Q. (quoting 1 C. Wright, Federal Practice§ 129, at 436-37 (2d ed. 1982)) (emphasis 

2 added). 

3 In the present case, McEnroe cannot credibly claim to be unaware of the six 

4 counts of the Information that identify the factual basis for filing the notice of special 

5 sentencing proceeding. In addition, the State has filed, and McEnroe has received, a 

6 comprehensive Certification for Determination of Probable Cause, as well as 

7 approximately 20,000 pages and items of discovery. Defense counsel also has been 

8 provided access to all physical evidence and witness interviews have been conducted. 

9 It is inconceivable that the defendant is not adequately apprised of the basis forthe 

10 prosecutor's decision to file the notice of special sentencing proceeding. 

11 Thus, in addition to the charging language of the Information, the State has 

12 provided the factual basis for the charges and the notice of special sentencing 

13 proceeding "in some other satisfactory manner." Noltie, 116 Wn.2d at 845. And, of 

14 course, t.he explicit language of the Information is direct and to the point regarding the 

15 aggravating factors: "there was more than one victim and the murders were part of a 

16 common scheme or plan or the result of a single act," and each defendant "committed 

17 the murder to conceal the commission of a crime or to protect or conceal the identity of 

18 ·any person committing a crime."17 McEnroe has known of these aggravating factors for 

19 more than four years. The allegations in the charging documents and the discovery 

20 produced to date are more than adequate to provide notice of the basis ·by which the 

21 

22 
17 It bears noting, that McEnroe has moved for a bill of particulars not within 10 days of arraignment, as 

23 contemplated in CrR 2.1, but four-and-one-half vears after the murders occurred and the Information was 
filed. Would ~e really ha've this Court believe it took him four and one-half years to realize that he cannot 
adequately prepare his defense without a bill of particulars? 
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1 elected prosecutor determined that in this c~se there are not su.fficient mitigating 

2 circumstances to merit leniency. 

3 C. McENROE IS ATTEMPTING TO MISUSE THE BILL OF PARTICULARS TO 
DISCOVER THE STATE'S THEORY OF THE CASE OR REASONING AS 

4 TO THE FACTS. HIS MOTION SHOULD BE DENIED. 

5 Despite the clear statement of Washington law, McEnroe apparently believes 

6 that a bill of particulars is a vehicle for discovery rather than a means of ensuring the 

7 sufficiency of the charging document. Such a belief leads to the incorrect conclusion 

8 that the defense is entitled to know the prosecution's theory of the case, in writing, prior 

9 to trial, by asking the court to essentially require the prosecution to provide its closing 

10 arguments to the defense. 

11 In the present case, McEnroe clearly is attempting to misuse the vehicle of a bill 

12. of particulars to discover the State's theory of the case. As discussed above, a bill of 

13 particulars is designed to allow the defense to know what facts are alleged, not what 

14 theory the State has as to the import of those facts. ·Contrary to his claims, McEnroe is 

15 not really seeking the disclosure of facts; rather, he is seeking the State's theor~ or its 

16 reasoning as to the facts. This is impermissible. 

17 It is axiomatic that "[a]n accused is not entitled as· of right to the grant of a motion 

18 for a bill of particulars which calls merely for conclusions of law or the legal theory of the 

19 prosecution's case." 5 A.L.R.2d 444, § 3(f) (1 949) (citing to United States v. Dilliard, 

20 101 F.2d 829(2nd Cir. 1938), cert. denied, 306 U.S. 635, 83 L.Ed. 1036,59 S.Ct484 

21 (1 939). "An accused is not entitled as of right to ... a bill of particulars which calls 

22 merely for conclusions of law or the legal theory of the prosecution's case .... A bill of 

23 particulars is not a discovery device." 41 Am.Jur.2d, Indictments and Informations, 
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1 §158 at 768~769 (1995). "A bill of particulars may not be used for discovery purposes, 

2 and may not be used to compel the government to disclose evidentiary details or 

3 explain the legal theories upon which it intends to rely at trial.'' 42 C.J.S., Indictments, 

4 § 184 at 565 (2007). "A bill of particulars may not be used to compel the Government to 

5 disclose eviden~,iary details or 'to explain the legal theories upon which it intends to rely 

6 at trial."' United States v. Gabriel,715 F.2d 1.447, 1449 (10th Cir. 1983) (quoting and 

7 citing to United States v. Burgin, 621 F.2d 1352, 1359 (5th Cir.1980), cert. denied, 449 

8 U.S. 1015, 101 S.Ct. 574, 66 L.Ed.2d 474 (1980). 18 There is universal agreement that it 

9 is not the function of a bill of particulars to compel the prosecution to spread its entire 

10 case before accused, and an order requiring the prosecution to state in bill of particulars 

11 overt acts upon which indictment is based would be vacated. See, SUL,, Cooper v. 

12 'united States, 282 F.2d 527, 532 (9th Cir. 1960) (citing to United States v. Bryson, 16 

13 F.R.D. 431, 436 (1954)). In judging the sufficiency of a charging document, the law is 

14 clear that the prosecution need not allege its supporting evidence, theory of the case or 

15 whether or not it can prove its case. United States v. Buckley, 689 F.2d 893 (9th Cir. 

16 1982), cert. denied, 460 U.S. 1086, 103 S. Ct. 1778, 76 L. Ed. 2d 349 (1983); State v. 

17 Bates, 52Wn.2d 207,324 P.2d 810 (1958). 

18 

19 18 This view Is historic and consistent. See, ~. United States v. Dilllard, 101 F2d 829 (2nd Cir. 1938), 
cert. denied, 306 U.S. 635, 83 L.Ed 1036, 59 S.Ct. 484 (1939) (an accused Is not entitled as of right to the 

20 grant of a motion for a bill of particulars which calls merely for conclusions of law or the legal theory of the 
prosecution's case); Rose v. United States 149 F.2d 755 (91

h Cir. 1945); United States v. Grunenwald, 66 
F.Supp 223 (DC Pa 1946); People v. Flinn, 261 N.Y.S. 654 (1931). See also United States v Schillaci, 

21 166 F.Supp. 303 (D.C.N.Y. 1958) (request for bill seeking government's theory of the case denied); 
United States v. Stromberg (1957, DC NY) 22 F.R.D. 513 (D.C. N.Y. 1957) (request for bill seeking theory 

22 of government's case denied); United States v. Raff, 161 F Supp 276 (D.C. Pa. 1958) (request for bills 
seeking government's legal theories denied); United States v. Ansani, 240 F2d 216 (in Cir. 1957), cert. 
denied, 353 U.S. 936, 1 L.Ed.2d 759, 77 S.Ct 813 (bill of particulars properly denied where defendant 

23 attempted to secure legal-theory, not facts); United States v Doyle, 234 F.2d 788 (ih Cir. 1956), cert. 
denied, 352 U.S. 893, 1 L.Ed 2d 87, 77 S.Ct. 132 (proper bill of particulars does not require inclusion of 
statement of theory of law upon which government expects to proceed). · 
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1 Washington law is in accord. A defendant is not entitled to discovery of the 

2 State's theory as to criminal culpability. See State v. Hoffman, 116 Wn.2d 51, 81, 804 

3 P .2d 577 (1991) (in prosecution for First Degree Assault and Aggravated First Degree 

4 Murder in connection with a shootout with tribal police officers ·on an Indian reservation, 

5 the Washington Supreme Court rejected defendant's contention that CrR 4.7 requires 

6 prosecution theories of culpability be disclosed to defendants). 

7 D. McENROE'S ATTEMPT TO MISUSE THE BILL OF PARTICULARS TO 
'DISCOVER THE PROSECUTOR'S REASONING AND DELIBERATION 

8 UNDERLYING THE DECISION TO FILE THE NOTICE· OF SPECIAL 
SENTENCING PROCEEDING IS PARTICULARLY INAPPROPRIATE AND 

9 SHOULD BE DENIED. 

10. Not only is McEnroe's attempt to discover the State's theory of the case and 

11 reasoning as to the facts contrary to Washington law, it is particularly inappropriate in 

12 attempting to discover the reasoning underlying the elected prosecutor's exerCise of his 

13 discretion in filing the notice of special sentencing proceeding. The Washington· 

14 Supreme Court has repeatedly reaffirmed that the prosecutor's decision to file the notice 

15 is discretionary and subjective. The process leading to that decision is not subject to 

16 discovery by the defense. In addition, any effort to do so would violate the separation of 

17 powers doctrine. And, finally, to the extentthat McEnroe's motion for a bill of particulars 

18 is· a not-too-cleverly disguised request for a proportionality review, Washington law is 

19 clear that such a review may not be conducted by this Court. 

20 

21 

22 

23 
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1. The reasoning and deliberation underlying the Prosecutor's subjective 
exercise of his discretion is not discoverable through ·a bill of 
particulars, or otherwise. 

3 As discussed above, a bill of particulars is appropriate only to put the defendant 

4 on notice as to the fads that underlie a charge, so he can defend against the charge. It 

5 is not intended as a means to attack the prosecutor's exercise of discretion or judgment 

6 in bringing the charge in the first place. 

7 It is well settled in Washington that the elected prosecutor's decision to file a 

8 notice of special sentencing proceeding is discretionary and subjective. In Harris By & 

9 Through Ramseyer v. Blodgett, 853 F.Supp. 1239, 1284-85 (W.O. Wash. 1994), aff'd 

10 sub nom ... Harris By & Through Ramseyer v. Wood, 64 F.3d 1432 (9th Cir. 1995), for 

11 example, the defendant was convicted in Pierce County of capital murder. He claimed 

12 on appeal that his Fifth, Eighth, and Fourteenth Amendment rights were violated 

13 because the prosecutor filed the statutorily required notice of intent to seek the death 

14 penalty without making a determination that there were no mitigating circumstances to 

15 warrant leniency. The federal court that heard Harris's habeas corpus petition 

16 disagreed: 

17 Generally, the prosecutor has broad discrE;}tion in making the decision to seek the 
death penalty. The U.S. Supreme Court has not required prosecutors to explain 

18 these decisions. · 

19 

20 

21 

22 

23 

Our refusal to require that the prosecutor provide an explanation for his 
decisions in this case is completely consistent with this Court longstanding 
precedents that hold that a prosecutor need not explain this decisions 
unless the criminal defendant presents a prima facie case of 
unconstitutional conduct with respect to his case. 

McCleskey v. Kemp, 481 U.S. 279, 296-97 n. 18, 107 S.Ct. 1756, 1769 n. 18, 95 
L.Ed.2d 262 (1986) (citing Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 
L.Ed.2d 69 (1986) and Wayte v. United States, 470 U.S. 598, 105 S.Ct. 1524, 84 
L.Ed.2d 547 (1985)). The Supreme Court's statement is based on its general 
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1 

2 

3 

4 

5 

6 

7 

policy of protecting prosecutors from diversion of their attentions from their duty 
of enforcing the criminal law to explaining their charging decisions. ld. 

In Washington, the decision to seek the death penalty is di$tinguished from 
determining the ultimate sentence. In the charging decision, "the prosecutor 
merely determines whether sufficient evidence exists to take the issue of 
mitigation to the jury. This type of discretion does not violate equal protection." 
State v. Dictado, 102 Wn.2d 277, 297-98, 687 P.2d 172 (1984). Thus, pursuant 
to RCW 10.95.040(1) the filing of a notice of intent to seek the death penalty is a 
prosecutorial statement that he does not know of sufficient mitigating 
circumstances to merit leniency. At the same time, the prosecutor is determining 
whether he has a strong enough belief that he can convince a jury of the same. 
ld. at 297, 687 P.2d 172. 

8 JQ. at 1284 (emphasis added). 

9 The reviewing federal court in Harris By & Through Ramseyer noted that under 

10 Washington law the prosecutor does not have to cite his reasons for filing the notice of 

11 special sentencing proceeding; the court also noted the criticism of that policy. JQ. at 

12 1285. To the critics, however, the court wrote that "[t]he merit of these arguments must 

13 be addressed to the Washington State Legislature and Washington courts. The scheme 

14 does not violate the federal Constitution." JQ. 

15 The subjective nature of the elected prosecutor's decision to file the notice of 

16 special sentencing proceeding has also been long recognized by the Washington 

17 Supreme Court. As discussed above, in State v. Campbell the defendant claimed, 

18 among other things, that the Washington death penalty statute was unconstitutionally 

19 void for vagueness under the due process clause because it invites arbitrary ad hoc 

20 prosecutorial discretion to request'the death penalty. Campbell, 103 Wn.2d at 24. The 

21 Supreme Court rejected that argument, noting that "the legislative standard provides 

22 guidance so that prosecutors may 'exercise their discretion in a manner which reflects 

23 their judgment concerning the seriousness of the crime or insufficiency of the 
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1 evidence."' !Q. at 26-27 (quoting State v. Rupe, 101 Wn.2d at 664, 700, 683 P.2d 571 

2 (1984); emphasis added). 

3 In Matter of Pers. Restraint of Lord, 123 Wn.2d 296, 868 P.2d 835, decision 

4 clarified sub nom., In re Pers. Restraint Petition of Lord, 1'23 Wn.2d 737, 870 P.2d 964 

5 (1994), the defendant claimed that the the death penalty notice was invalid because it 

6 was filed the same day as the amended information charging him with aggravated first 

7 degree murder and, therefore, the timing of the notice proved that the prosecutor did not 

8 exercise discretion in seeking the death penalty, but did so automatically, upon the filing 

9 of an aggravated murder charge. The Washington Supreme Court rejected the 

10 defendant's argument: "This issue is patently frivolous. The decision to impose the 

11 death penalty requires the prosecutor to make the 'subjective determination of whether 

12 there is "reason to believe that there are not sufficient lllitigating circumstances to merit 

13 leniency"'." !Q. at305 (quoting In re Harris, 111 Wn.2d 691,694,763 P.2d 823 (1988), 

14 cert. denied, 490 U.S. 1075, 109 S.Ct. 2088, 104 L.Ed.2d 651 (1989); emphasis added). 

15 The Harris court had earlier expounded on the subjective nature of the prosecutor's 

16 deliberating process: "Although some statutory mitigating factors involve objective facts 

17 the prosecutor can readily ascertain (~. ~~ RCW 1 0.95.070(1) (lack of criminal 

18 history)), most are in the nature of explanations or excuses related to the crime itself . 

. 19 RCW 1 0.95.070(2) (extreme mental disturbance), (3) (consent of victim); (4) (minor 

20 participation as an accomplice), (5) (duress), and (6) (mentally impaired capacity)." 

21 Harris, 111 Wn.2d at 694. 

22 The' discretionary, subjective nature of the elected prosecutor's decision to file 

23 the notice of special sentencing proceeding has, been upheld in other contexts as well. 
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1 For example, in State v. Finch, 137 Wn.2d 792, 975 P.2d 967, certiorari denied, 120 

2 S.Ct. 285, 528 U.S. 922, 145 L.Ed.2d 239 (1999), the Washington Supreme Court held · 

3 that the appearance of fairness doctrine is inapplicable to the prosecutor with respect to 

4 a number of decisions inherent in a capital case: "The ev.ils the appearance of fairness· 

5 doctrine seek to prevent are not implicated in this case because a prosecutor is not ~ 

6 quasi-judicial decisionmaker. A prosecutor's determination to file charges, to seek the 

7 death penalty or to plea bargain are executive. not adjudicatory, in nature and therefore 

8 the doctrine does not apply." !Q. at 81 o.(emphasis added). 

9 In Matter of Jeffries, 114 Wn.2d 485,789 P.2d 731 (1990), the defendant argued 

10 that death sentence was disproportionate to the prison terms imposed in numerous 

11 aggravated first degree murder cases in which the State did not seek the death penalty. 

12 The Washington Supreme Court rejected that argument, finding that the proportionality 

13 of a particular defendant's death sentence does not depend upon the number of cases 

14 the State seeks the death penalty. "The charging decision must be based, in each 

15 case, on the prosecutor's assessment of the State's ability to prove there are insufficient 

16 mitigating circumstances to merit leniency ..... The purpose of proportionality review 

17 ·is not to second-guess evidentiary determinations or value judgments inherent in 

18 prosecutors' charging decisions or juries' verdicts in other cases. The purpose is instead 

19 to ensure that a death sentence is not "affirmed where death sentences have not 

20 generally been imposed in similar cases, nor where it has been 'wantonly and freakishly 

21 imposed'." ld. at 490 (emphasis added). See also State v. Baker, 451 S.E.2d 574, 599 

22 (N.C .. 1994) (no right to a bill of particulars disclosing statutory aggravating 

23 circumstances on which the State intended to rely in seeking the death penalty). 
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2. Any order compelling discovery of the reasoning and deliberation 
underlying the Prosecutor's subjective exercise of his discretion would 

2 violate the doctrine of separation of powers. . 

3 As noted in earlier briefing by the State regarding earlier attempts by McEnroe to 

4 gain discovery of the elected prosecutor's thought process and deliberations underlying 

5 his decision to file the notice of special sentencing proceeding, the Washington 

6 Supreme Court has previously held that RCW 10.95.040(1) constitutes a proper 

7 delegation of legislative authority to the executive branch in vesting county prosecutors 

8 with the discretion to seek the death penalty in cases that meet the applicable. 

9 standards. Campbell, 103 Wn.2d at 25-27. In addition, the court ''has never recognized 

10 a prosecutor's discretion to file charges or to seek the death penalty as a judicial 

11 function." Finch, 137 Wn.2d at 809. Moreover, "[a]lthough the exercise of prosecutorial 

12 discretion under the sentencing structure of RCW 1 0.9o is not strictly analogous to the 

13 exercise of discretion involved in the charging function, the principle is similar" in that 

14 the prosecutor examines the available evidence· and determines whether the issue of 

15 mitigation should go to the jury. Dictado, 102 Wn.2d at 297-98. Further, "[t]he power of 

16 the Legislature over sentencing is plenary[.]" State v. Benn, 120 Wn.2d 631, 670, 845 

17 P.2d 289 (1993). Therefore, the fact that the legislature has properly delegated the 

18 initial decision whether to seek the death penalty to the county prosecutors ipso facto 

19 means that it would violate the separation of powers doctrine for a court to re~weigh the 

20 aggravating and mitigating circumstances and second-guess a prosecutor's decision in 

21 this regard. 

22 

23 
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1 IV. CONCLUSION 

2 For the reasons stated above, the State requests that this Court deny the 

3 defendant's motion for a bill of particulars. The defendant has predicated his request on 

4 the mistaken belief that the ''absence of sufficient mitigating circumstances~~ is an 

5 ''element11 of the charges against him. It is not. In addition, he has failed to show why a 

6 bill of particulars is necessary to give him notice of the charges against him and is 

7 essential to the preparation of his defense. Most important, McEnroe is attempting to 

8 misuse the bill of particulars to improperly discover the State's theory of the case and 

9 .reasoning as to facts; in particular, the prosecutor's reasoning and deliberation 

10 underlying the decision to file the notice of special sentencing proceeding. 

11 The defendant's motion should be denied. 

12 DATED this ~t:, day of May, 2012. 

13 
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

v. 

JOSEPH T. McENROE, 

) No. 07~C-08716-4 SEA 
) 
) 
) 
) 
) 
) 
) 

SUPPLEMENTAL 
MEMORANDUM IN SUPPORT OF 
MOTION FOR BILL OF 
PARTICULARS REGARDING 
ALLEGED INSUFFICIENCY OF 
MITIGATING CIRCUMSTANCE 

Defendant ) --------------------------
INTRODUCTION 

On Wednesday, May 30, 2012, the Court heard oral argument on Defendant Joseph 

McEnroe's Motion for Bill of Particulars. Mr. McEnroe is seeking: 

[A) bill of particulars specifying the facts and evidence the State relied on in alleging 
"there is reason to believe that there are not sufficient mitigating circumstances to merit 
leniency." What facts refute or show insubstantial the mitigating information Mr. 
McEnroe has submitted to the Prosecuting Attorney? 

Motion for Bill of Particulars, p. 1. This memorandum supplements Mr. McEnroe's arguments in 

reply to the State's written response and addresses some questions that arose during the hearing. 

ARGUMENT 

1. REASON FOR SEEKING A BILL OF PARTICULARS 

SUPPLEMENTAL MEMORANDUM IN SUPPORT LAW DrF!CES OF 

28 OF MOTION FOR BILL OF PARTICULARS 
REGARDING ALLEGED INSUFFICIENCY OF 

THE DEFENDER ASSOCIATION 
810 THIRD AVENUE, SUITE 800 
SEATTLE, WASHINGTON 98104 
TEL: 206·447-3900 EXT. 752 29 MITIGATING CIRCUMSTANCES- Page 1 of 10 

PAX: 206-447-2349 
E·MA!L: prestia@defcnder.org 
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Initially, it should be clarified that Mr. McEnroe is seeking a bill of particulars because 

he needs to know what facts the State relied on when the State asserted, through the notiCe of 

intention to seek the death penalty, there are not sufficient mitigating factors to merit leniency. 

Without knowledge of the facts underlying the alleged lack of mitigating factors Mr. McEnroe 

will not be able to prepare his defense at a possible penalty trial, should he be convicted of 

aggravated murder. 

An accused has a constitutional right to be infonned of the nature and cause of the 
accusation against him or her so as to enable the accused to prepare a defense. Where an 
information does not allege the nature and extent of the crime with which the defendant is 
accused, so as to enable the defendant to properly prepare his or her defense, a bill of 
particulars is appropriate and is specifically authorized by our court rules. 

State v. Bergeron, 105 Wn.2d 1, (1985). 

The defendant next argues that the information was defective for lack of specificity 
because it did not state the "when, where or how" of the charged crime. Washington 
courts have repeatedly distinguished informations which are constitutionally deficient 
and those which are merely vague. If an information states each statutory element of a 
crime but is vague as to some other matter significant to the defense, a bill of particulars 
can correct the defect. In that event, a defendant is not entitled to challenge the 
information on appeal if he or she has tailed to timely request a bill of particulars. 

State v. Nolte, 116 Wn.2d 831 (1991). Mr. McEnroe has received a notice ofintention in the 

statutory language ofRCW 10.95.040. The allegation is vague in that it provides no factual 

basis for "reason to believe there are not sufficient mitigating circumstances to merit leniency." 

In order to prepare his defense against a death sentence, he needs to be apprised of facts the State 

relied on in "charging" that there are not sufficient mitigating factors to merit leniency. 
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If the State cannot point to facts it relied on in support of its allegation that Mr. McEnroe 

has no mitigating circumstances sufficient to merit leniency, the Court has authority to dismiss 

the notice and avoid a costly and unnecessary penalty trial: 

Thus, a trial court may dismiss if the State's pleadings, including any bill of particulars, 
are insufficient to raise a jury issue on all elements of the charge. Akin to Gallagher and 
Maurer, when the material facts of a prosecution are not in dispute, the case is in the 
posture of an isolated and determinative issue of law as to whether the facts establish a 
prima facie case of guilt. 

State v. Knapstad, 107 Wn.2d 346 (1986). 

2. INSUFFICIENCY OF MITIGATING CIRCUMSTANCES IS AN "ELEMENT" 
OF CAPITAL MURDER NOT MERELY A SENTENCING "FACTOR." 

In Washington the crime of aggravated murder, defined in RCW 10.95.020, is punishable 

by life in prison without release. Upon return of a jury verdict convicting a defendant of 

aggravated murder no greater sentence can be imposed. 

... the New Jersey Supreme Court correctly recognized that it does not matter whether the 
required finding is characterized as one of intent or of motive, because [l]abels do not 
afford an acceptable answer. 159 N.J. at 20, 731 A.2d at 492. That point applies as well 
to the constitutionally novel and elusive distinction between elements and sentencing 
factors. McMillan, 4 77 U.S. at 86, 106 S.Ct. 2411 (noting that the sentencing factor­
visible possession of a firearm- might well have been included as an element of the 
enumerated offenses). Despite what appears to us the clear elemental nature of the factor 
here, the relevant inquiry is one not of form, but of effect- does the required finding 
expose the defendant to a greater punishment than that authorized by the jury's 
guilty verdict? 

Apprendi v. New Jersey, 530 U.S. 466 (2000) (emphasis added). The Supreme Court expressly 

applied the holding of Apprendi to capital cases in Ring v. Arizona, 536 U.S. 584 (2002): 

"Capital defendants, no less than non~capital defendants, we conclude, are entitled to a jury 
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detennination of any fact on which the legislature conditions an increase in their maximum 

punishment." Id. 

The State maintains there is no equal protection violation because imposition of death 
requires proof of an additional element (insufficient mitigating circumstances to merit 
leniency) that need not be proved if the crime is to be punished by life imprisonment. 

[E]qual protection of the laws is denied when a prosecutor is pennitted to seek varying 
degrees of punishment when proving identical criminal elements ... However "no 
constitutional defect exists when the crimes which the prosecutor has discretion to charge 
have different elements ... Before the prosecutor may seek the death penalty, he must 
have "reason to believe that there are not sufficient mitigating circumstances to 
merit leniency." Similarly, the jury must be "convinced beyond a reasonable doubt that 
there are not sufficient mitigating circumstances to merit leniency." ... There is no equal 
protection violation here, because a sentence of death requires consideration of an 
additional factor beyond that for a sentence oflife imprisonment- namely, an absence 
of mitigating circumstances. 

State v. Campbell, 103 Wn.2d 1 (1984) (emphasis added). It is clear'the Court in Campbell uses 

the words "element" and "factor" interchangeably to explain what elevates the potential 

punishment for aggravated murder from life without release to death. Based on the guilt phase 

verdict alone, the maximum punishment available to the sentencing court is life without release. 

Under RCW 1 0.95, there is an additional required finding to make death a choice for the 

sentence, and that finding is an insufficiency of mitigating circumstances. 

The United States Supreme Court was clear in Apprendi that it does not matter what the 

label is, if a factual finding is necessary to increase punishment for a crime, that factual finding 

meets the definition of an element. Proof beyond a reasonable doubt of insufficiency of 

mitigating circumstances is necessary under Washington law to increase the punishment for 

aggravated murder to death. Under Washington law, regardless of what it may be labeled, 
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insufficiency of mitigating circumstances is an element of the crime of capital murder punishable 

by death. 

3. THE STATE IS WRONG IN ASSERTING THE PROSECUTOR'S DECISION TO 
SEEK THE DEATH PENALTY IS ENTIRELY DISCRETIONARY AND 
SUBJECTIVE AND OUTSIDE THE REALM OF JUDICIAL REVIEW 

RCW 10.95.040 mandates: 

(1) If a person is charged with aggravated first degree murder as defined by RCW 
1 0.95.020, the prosecuting attorney shall tile written notice of a special sentencing 
proceeding to detetmine whether or not the death penalty should be imposed when there 
is reason to believe that there are not sufficient mitigating circumstances to merit 
leniency. 

There is nothing subjective about when a prosecuting attorney shall tile a notice. The statute 

does not say notice should be tiled "when the prosecutor believes that there are not sufficient 

mitigating circumstances." The standard is objective, "there is reason to believe" there are not 

sufficient circumstances. RCW 10.95.040(1). To have any meaning and to constitute a standard 

for tiling a notice of intention, the "reason to believe" must be based on facts and circumstances 

the prosecutor can articulate and the Court can review. 

"Reason to believe" is not an uncommon standard in the law. For instance, claims of 

homicide justified by self defense require that "the slayer reasonably believed that the person 

slain intended to inflict death or great personal injury;" whether the slayer's belief was 

reasonable is measured by whether a "reasonably ptudent person would use [lethal force] under 

the same or similar conditions as they reasonably appeared to the slayer, taking into 

consideration all the facts and circumstahces ... " WPIC 16.02. Reason must be based on facts. 
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It is important to this point that Washington is the only jurisdiction in the nation that 

requires "there is reason to believe that there are not sufficient mitigating circumstances to merit 

leniency" before a prosecutor "shall" file a notice of intent. This language does not exist in any 

other statute so it is not language legislators may have modeled, perhaps without deep analysis, 

from already approved schemes. Rather, the drafters ofRCW 10.95 deliberately placed a 

restriction on prosecuting attorneys in Washington that does not exist in other states' capital 

sentencing schemes. 

Had the drafters ofRCW 10.95 intended for prosecutors to seek the death penalty 

whenever individual prosecutors subjectively viewed aggravated murders as especially heinous, 

it could have and would have simply left the language requiring "reason to believe there are not 

sufficient mitigating circumstances" out of RCW 1 0.95.040. If prosecutors need never identify 

facts in support of reasons they believe mitigating circumstances are insufficient, the carefully 

considered language of the statute is meaningless. 

4. PUBLIC POLICY CONSIDERATIONS SUPPORTED LEGISLATIVE 
LIMITATIONS ON SEEKING THE DEATH PENALTY IN WASHINGTON 

Washington's current death penalty scheme, RCW 10.95, was passed in 1981. It was 

passed in the wake of the prevailing death penalty schemes across the nation being declared 

unconstitutional because they allowed people to be sentenced to death and executed in an 

arbitrary and capricious manner. Furman v. Georgia, 408 U.S. 238 (1972). As Justice Stewart 

famously said in his concurring opinion: 

The penalty of death differs from all other forms of criminal punishment, not in degree, 
but in kind. It is unique in its total irrevocability. It is unique in its rejection of 
rehabilitation of the convict as a basic purpose of criminal justice. And it is unique, 
finally, in its absolute renunciation of all that is embodied in our concept of humanity. 
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These death sentences are cruel and unusual in the same way that being struck by 
lightning is cruel and unusual. For, of all the people convicted of rapes and murders in 
1967 and 1968, .. . many just as reprehensible as these, the petitioners are among a 
capriciously selected random handful upon whom the sentence of death has in fact been 
imposed. 

Like many other states, Washington reinstated the death penalty soon after the Supreme Court 

found constitutional the new death penalty laws adopted by Georgia and Texas after the Furman 

decision, see Gregg v. Georgia, 408 U.S. 238 (l972) and Jurek v. Texas, 428 U.S. 262 (1976). 

However, Washington's first efforts to establish a constitutional death penalty scheme believed 

to comply with the requirements of Gregg and Jurek were declared unconstitutional by the 

Washington Supreme Court. 1 

1The Washington Supreme Court summarized the then recent history of capital statutes in one of its earliest cases 
reviewing the newly enacted RCW 10.95: 

For 50 years prior to Furman, this state had a death penalty statute, passed in 1919. Laws of 1919, 
ch. 112 (codified as RCW 9.48.030). This law authorized the jury to impose the death penalty in 
cases of first degree murder. No guidelines were given the jury in the exercise of this discretion. 
Not surprisingly, the law was declared unconstitutional by this court following Furman v. 
Georgia, 408 U.S. 238,92 S.Ct. 2726,33 L.Ed.2d 346. State v. Baker, 81 Wash.2d 281,501 P.2d 
284 (1972). Three years later the death penalty was reintroduced in RCW 9A.32.046, the 
codification of Initiative 316. This provided for a mandatory death penalty for certain types of first 
degree murder accompanied by aggravating circumstances. This was the very type of statute 
nullified in Woodson v. North Carolina, supra, and Roberts v. Louisiana, supra. Consequently, 
this court declared it unconstitutional in State v. Green, 91 Wash.2d 431, 588 P.2d 1370 (1979). A 
new statute was enacted in 1977. Laws of 1977, 1st Ex.Sess., ch. 206 (codified in RCW 9A.32 and 
10.94). Tllis statute provided for the death penalty where, after having found a person guilty of 
premeditated. first degree murder, the jury in a subsequent sentencing proceeding found: an 
aggravating circumstance, no mitigating factors sufficient to merit leniency, guilt with clear 
certainty, and a probability of future criminal acts of violence. This statute was found 
unconstitutional by reason of a procedural flaw (identified in State v. Martin, 94 W ash.2d 1, 614 
P.2d 164 (1980)) in State v. Frampton, 95 Wash.2d469, 627 P.2d 922 (1981). 

27 State v. Bartholomew, 98 Wn.2d 173 (1982). 
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With this history in mind it is easy to see why the statute finally passed in 1981 was 

intended to embody all the safeguards to defendants' right and heightened due process the 

legislature understood had been articulated by the United States and State high courts or that 

legislators could reasonably foresee being required. In addition, it was already understood that 

capital trials would be more costly than non-capital trials even though many of the requirements 

in effect today were not established in 1981. At a minimum, capital cases involved two phases 

of trial under Gregg, two kinds of defense investigation, more pre-trial motions, more careful and 

longer voir dire, and a longer and more thorough and expensive appellate process should death 

be imposed. 

After RCW 10.95 was passed developments in capital jurisprudence greatly increased the 

time and monetary costs triggered when the state seeks the death penalty. Ake v. Oklahoma, 470 

U.S. 68, 84 L. Ed. 53, 105 S. Ct. 1087 (1985) required states to fund experts for defense 

consultation and testimony; Wiggens v. Smith, 539 U.S. 510 (2003), identified failure to 

conduct exhaustive investigations into potential mitigating evidence as ineffective 

representation; the American Bar Association published lengthy standards for both capital trial 

lawyers and their mitigation teams; the Washington Supreme Court instituted its SPRC 2 

qualified list which attorneys must be on to be appointed at any level in a capital case and 

required a minimum of two attomeys to be appointed2 so long as the death penalty is a 

possibility. 

26 
2 At the May 30 hearing, there seemed to be some disagreement by counsel for the State regarding the requirements 
of SPRC such as the appointment of two attorneys to the defense. The rules are clear: 

27 
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It makes sense that the design ofWashington's statute strongly favors life without 

possibility of release or parole (L WOP) as the sentence for worst of the worst murders, 

aggravated murder defined in RCW 10.95.020, and, if properly implemented, reserving the 

possibility of a death sentence for the few defendants who are the worst of the worst human 

beings who have committed premeditated murder. RCW 10.95 anticipates that only those 

defendants who can reasonably be said to lack legitimate ("substantial") mitigating 

circumstances should be subject to death penalty prosecutions. Moral and philosophical issues 

aside, limiting applicability of the death penalty to the worst of the worst murderers is a 

pragmatic conservation of public resources. Only murderers who are so lacking in positive or 

sympathetic character traits that they are beyond the ordinary penological goals of rehabilitation 

and redemption should be subject to the increase in public expense tor trial and beyond. 

SPRC 1 SCOPE OF RULES (a) Except as otherwise stated, these rules apply to all stages of 
proceedings in criminal cases in which the death penalty has been or may be decreed. These rules 
do not apply in any case in which imposition of the death penalty is no longer possible. 
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CONCLUSION 

The Court should order the State to provide the Mr. McEnroe with a bill of particulars 

supplementing the notice of intent to seek the death penalty by identifying the facts the 

prosecuting attorney relied on in asserting that there is reason to believe there are not sufficient 

mitigating circumstances to merit leniency. 

Respectfully submitted: 
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Kathryn Lund Ross, WSBA N9..- 894 
Leo Hamaji, WSBA No.-.l87l0 
William Prestia WSBA No. 29912 
Attorneys for Joseph McEnroe 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

JOSEPH THOMAS McENROE, 
and MICHELE KRISTEN ANDERSON, 
and each of them, 

Defendants. 

) 
) 
) No. 07-C-08716-4 SEA 
) 07-C-08717-2 SEA 
) 
) STATE'S MOTION TO STAY THE 
) EFFECTIVE DATE OF COURT'S 
) ORDER STRIKING NOTICE OF 
) INTENT TO SEEK THE DEATH 
) PENALTY 
) 
) 
) 

--------~--------------------) 
MOTION 

COMES NOW the State of Washington by Daniel T. Satterberg, King County 

Prosecuting Attorney, by and through his deputy Scott O'Toole, and moves this court for 
15 

entry of an order staying this court's Order Striking the Notice of Intent to Seek the Death 
16 

Penalty, dated January 31, 2013. This motion is based upon the included certification and 
17 

attached proposed form of order. 
18 ~ 

DATED this f/11"';7 day of February, 2013. 
19 

20 

21 

22 

For DANIEL T. SATTERBERG, 
King County Pr cuting Attorney , 

STATE'S MOTION TO STAY EFFECTIVE DATE OF 
COURT'S ORDER STRIKINGNOTICE OF DEATH PENALTY -1 

Daniel T. Satterberg 
Prosecuting Attorney 
W554 King County Courthouse 
516 Third Avenue 
Seattle, Washington 98104 
(206) 296-9000 
1"'"1'1'\..1' ,...,,.,.,..., .-.r..ro ,..,...,..,.. 
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CERTIFICATION 

That Scott O'Toole is a senior deputy prosecuting attorney for King County, 

Washington, is familiar with the records and files herein, and certifies as follows: 

I am a Senior Deputy Prosecuting Attorney in the King County Prosecuting 
Attorney's Office, and I am the prosecutor representing the State of Washington in 
this case. 

On January 4, 2013, jury summonses were mailed to 3, 000 prospective jurors in 
·King County. Jurors were dire.cted to submit any request for hardship excusal no 
later than February 8, 2013. Jurors currently are scheduled to appear at the King 
County courthouse on February 22, 2013 .. 

Review of more than 600 juror hardship requests began yesterday, February 4, 
2013, in open court, the Honorable Jeffrey Ramsdell presiding. Counsel for both 
parties were present, as was.defendant Joseph McEnroe. 

Last night, at 10:26 p.m., Kathryn Ross, counsel for McEnroe, emailed King County 
Prosecuting Attorney Dan Satterberg and the undersigned regarding defense 
counsels' intentions in the wake of this court's order of January 31, 2013: 

Mr. Prestia said that Mr. O'toole [sic] asked him today if Joe is going to 
attempt to plead guilty as soon as the order dismissing the death penalty is 
effective. The answer. is yes, as we have consistently said for five years, the 
moment we are certain the death penalty is off the table, Mr. McEnroe will 
plead guilty to a life without release sentence. 

(A copy of Ross's email of 2/4/13 is attached.) 

The State is asking this Court to stay the Order Striking the Notice of Intent to Seek 
the Death Penalty until five days after the State's pending motion for discretionary 
review is decided by the Washington Supreme Court. A stay is necessary because 
this court's January 31 order by itsterms is stayed only until February 12, 2013; i.e., 
next Tuesday. Entry of an order staying this court's Order Striking the Notice of 
Intent to Seek the Death Penalty is necessary and in the interests of justice (i) "to 
permit all counsel to review the conte.nt of [the court's] ruling and reflect on their 
next course of action," as stated in the court's order of January 31; (ii) to prevent an 
attempt by McEnroe to plead guilty once the court's order striking the notice of 
death penalty is effective, and (iii) prevent a later claim by McEnroe that, once 
stricken, the notice of death penalty may not be reinstated without violating his 
protection against Double Jeopardy. 
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The defendant will suffer no prejudice as a result of an entry of such an order. 

Pursuant the Criminal Department manual, and LCR 7(b)(1 0), counsel for both 
defendants were notified via e-mail that this motion is being filed. 

Under penalty of perjury under the laws of the State of Washington, 1. certify that the 

foregoing is true and correct. 

Signed and dated by me this~ day of February, 2013. 
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O'Toole, Scott 

From: KERwriter@aol.com 
Sent: 
To: 

Monday, Februa1y 04, 2013 10:26 PM 
Satterberg, Dan 

Cc: 
Subject: 

Prestia@defender.org; Hamaji, Leo; O'Toole, Scott 
Re: State v. McEnroe- request for meeting 

Dan, Thank you for your response. When I finish the current briefing I undoubtedly will write to you again. 

Don't worry, we understand you share our communications with others in your office. We do the same. 

As for us, if you, Mr. O'Toole, or your appellate lawyers have any questions regarding our response to Judge Ramsdell's 
order or our response to the State's motion for discretionary review, please direct them to me. 

Mr. Prestia said that Mr. O'toole asked him today if Joe is going to attempt to plead guilty as soon as the order dismissing 
the death penalty is effeCtive. The answer is yes, as we have consistently said for five years, the moment we are certain 
the death penalty is off the table, Mr. McEnroe will plead guilty to a life without release sentence. 

Regards, 
Katie Ross 
TDA 
810 Third Avenue. Suite 800 
Seattle, WA. 98104 
(206)447-3968 

In a message dated 2/4/2013 12:58:38 P.M. Pq_cific Standard Time, Dan.Satterberg@kingcounty.gov writes: 

Counsel, 

We are appealing the latest order on this case so that we can get this case to trial. That will be our 
focus in the coming weeks. If you have something to submit in writing I will read it. Feel free to send 
me a communication in writing, with the understanding that it will be shared within my office with our 
team assigned to this case. 

Regards, 

DAN SATTERBERG 
King County Prosecuting Attorney. 
516 Third A venue, W 400 
Seattle, w A 98104 
(206) 296-9067 
(206) 296-9013-Fax 

-----------~--·---·--------

From: KERwriter@aol.com [mailto:KERwriter@aol.com] 
Sent: Monday, February 04, 2013 11:51 AM 

1 



\ 
To: Satterberg, Dan; Colasurdo, Mary 
Cc: Prestia@defender.org; Hamaji, Leo 
Subject: State v. McEnroe- request for. meeting 

Dear Dan, 

) 

We would like to meet with you at your convenience. Of course, we would like to discuss 
Judge Ramsdell's order dismissing the notice of intention and this opportunity to resolve the 
case with finality. However, even before Thursday's order we intended to ask for a meeting to 
bring to your attention other recent developments in the case which we believe support a plea 
to a life without release sentence. 

We look forward to talking with you. 

2 . 
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TO DEFENDANT/RESPONDENT MCENROE'S RESPONSE TO 

STATE'S MOTION FOR DISCRETIONARY REVIEW 

STATE OF WASHINGTON V. JOSEPH T. MCENROE, COURT OF 

APPEALS, DIVISION I, CASE NO. 69831-1-1 



Dan Satterberg, Esq, 

~.,\W O!IFICES 01' 

THE DEFENDER ASSOCIATION 
810 THIRD AVENUE, SUIIE 800 
SEATTL.E, WASHINGTON 98104 

206-447-3900 
Toll Fr~c 877.241-1695 

TTY 800-833-6384 

July 1 0, 2008 

King County Prosecuting Attorney 
W554 King County Courthouse 
516 Third A venue 
Seattle, W A 981 04 
Via Hand Delivery 

Rc: State v. Joseph T, McEnroe, Cause No. 07~C-08716~4 SEA 

Dear Mr. Satterberg: 

We write to urge you not to seek the death penalty for Joseph McEmoe but to instead resolve this 
case with a guilty plea and a sentence of life in prison without release. 

We understand your feelings that the murders of Wayne, Judy, Scott, Erica, Olivia and Nathan 
Anderson, are among the "worst of the worst" kinds of crimes for which the death penalty is 
justly considered. Certainly, if one looks only at the murders as described in the probable cause 
statements, it is hard to resist an extreme corporal response. However, whether to seek the death 
penalty requires consideration of more than the murders; it is necessary to consider the individual 
circumstances of each defendant 

A process that accords no significance to relevant facets of the character and record of the 
individual offender or the circumstances of the particular offense excludes from 
consideration in fixing the ultimate punishment of death the possil?_ility of compassionate 
or mitigating factors stemming from the diverse frailties of humankind , .. we believe that 
in capital cases the fundamental respect for humanity underlying the Eighth 
Amendment ... requires consideration of the character and record ofthe individual 
offender and the circumstances of the particular offense as a constitutionally 
indispensable part of the process of inflicting the penalty of death. 

:Woodson y. North Carolinq, 428 U.S. 280,304,96 S. Ct. 2978,2991,49 L.Ed. 2d 944 (1976). 
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