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A. IDENTITY OF RESPONDING PARTIES

Joseph T. McEnroe is the defendant below in King County Cause
No. 07-1-08716-4. This is Respondent McEnroe’s brief.

Michele K. Anderson is the defendant below in King County
Cause No. 07-1-08717-2.

B. RELIEF SOUGHT

Respondent McEnroe ask this Court to deny the State’s Motion for
Discretionary Review because the criteria for acceptance of review set
forth in RAP 2.3(b) are not met.

C. INTRODUCTORY CAVEAT

As set forth in his “Objection To Accelerated Briefing Scheduled”
filed this date, Mr. McEnroe has not had a reasonable time to review,
digest, and draft his Answer. Tﬁerefore, initially, the trial court’s Order
must, to a great extent, fend for itself with less assistance from
Respondents’ counsel than it deserves.

Fortunately, the Order is well reasoned and carefully drawn. It is
intentionally narrow in scope and applies only to the unusual factual
circumstances the court has seen develop in this case.lA The Order refers to
and is best understood in the context of previous motions and rulings in

the case which Mr. McEnroe will submit as an appendix to this brief (to

! Of course, the order has effect in this case and in the trial court only unless and until this
Court would rule on the merits.
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the extent possible in the time frame).

The previous briefing and transcripts of hearings contain additional
reasons for denying review (because the trial court’s order could be
affirmed on grounds presented to the trial court in earlier hearings). RAP
2.5(a)(3) “A party may présent a ground for affirming a trial court
decision which was not presented to the trial court if the record has been
sufficiently developed to fairly consider the ground.” If permission is
granted, Mr. McEnroe will present additional reasons to deny review in a
supplemental answer.

D. STATEMENT OF THE CASE

The trial judge has been presiding over the prosecution of Joseph
McEnroe and Michele Anderson for five years. The trial court has a
thorough knowledge of the issues raised by all parties.

Most importantly, as referenced in the “Order Striking the Notice
of Intent to Seek the Death »Penalty,” the trial court ruled in the State’s
favor in Mr. McEnroe’s earlier motion to dismiss the death notice for
failure to comply with RCW 10.95.040, decided in 2010. (Mr. McEnroe’s
previous (2009-2010) motion, and the State’s responses and Mr.
McEnroe’s replies, are attached hereto as Appendix A.) However, the
court at that time was clearly troubled by some of the State’s assertions

and answers to the court’s questions. The court’s order denying the
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defendants’ “Motion to Dismiss for Failure to Comply with RCW
10.95.040" reveals the Court found it a close question but ruled in favor of
the State. (That Order, dated June 4, 2010, is part of Appendix E to the
State’s Motion for Discretionary Review, and thus is not re-submitted
herein by Mr. McEnroe.) It is notable in light of the State’s current
motion for discretionary review that argument on McEnroe’s earlier
motion contained extensive discussion on the issue of whether the strength
of the state’s case as to guilt of aggravated murder should be a deciding
factor in whether the prosecutor should seck the death penalty. A partial
transcript of that argument, which occurred on March 26, 2010, is all Mr.
McEnroe could obtain during this extraordinarily short briefing period;
that partial transcript is attached hereto as Appendix B. In fact, the trial
court expressly disagreed with the State’s position on that issue even as he
denied the motion to dismiss the notice.

After McEnroe first filed his “Motion to Strike Notice of Intent to
Seek the Death Penalty on Ground That it Was Filed in Violation of RCW
10.95.040" the elected prosecutor made decisions whether or not to file
notices of intent to seck the death penalty in four unrelated, but all brutal,

aggravated murder cases.> McEnroe’s counsel noticed that the prosecutor

*The names of the other aggravated murder defendants and dates the prosecutor
announced he would or would not seek death are: Isaiah Kalebu, 11-21-11; Christopher
Monfort, 9-2-10; Daniel Hicks, 9-16-10, and Louis Chen, 11-21-11.
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seemed to employ a different procedure in the later cases, a procedure in
which he focused on and evaluated the strength of the mitigation evidence
rather than the facts supporting charges of aggravated murder.’

In the wake of a particular violent double murder in which the
Prosecutor did not seek the death penalty against Louis Chen, a wealthy
physician, who stabbed his domestic partner over a hundred times,
breaking and replacing five knives in the process, and then turned on their
toddler son, carried him to the bathtub, held him down, and stabbed the
little boy five times in the neck, killing him, McEnroe sought discovery as
to the process the Prosecutor utilized in Chen’s case as well as the other
aggravated murder cases in comparison to the process used ‘in McEnroe
and Anderson cases. (That discovery motion, and attendant éleadings are
orders, are attached hereto as Appendix C.) Although the State strongly
resisted providing any information at all, the trial court, with express
protection of any privileged or work product information, required the
State to advise McEnroe and Anderson of

any information gathered as a result of any mitigation investigation

conducted by the State, the name of the investigator(s) involved,
and the reports of any mental health professionals that were

* Prosecuting Attorney Dan Satterberg became interim Prosecuting Attorney in mid 2007
following the sudden death of long time Prosecuting Attorney, Norm Maleng. McEnroe
and Anderson, charged in January, 2008, were the first defendants for whom Satterberg
was responsible for deciding whether or not to file a notice. It might be said that
mistakes were made with the first decision effecting only these two defendants, but the

new Prosecutor learned and quickly adopted a standard procedure in compliance with
RCW 10.95.040.
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considered by Mr. Satterberg.
Order to Compel Discovery, entered 3/15/2012 (see Appendix C hereto).
In response the State admitted it had not utilized a mitigation investigator
nor consulted with a mental health expert. The Prosecutor considered only
the “criminal investigation.” “State’s Objection and Response to Order
Compelling Discovery,” 3/20/2012 (part of Appendix C hereto).

McEnroe sought more information on the basis of the Prosecutor’s
decision to file a notice against him through a “Motion for A Bill of

LI 11

Particulars,” “specifying the facts and evidence the State relied on in

alleging

... there is reason to believe that there are not sufficient mitigating
circumstances to merit leniency.” ... In particular, Mr. McEnroe
requests the State be required to identify with particularity what
facts, separate from the charged murders, support the “element” of
Mr. McEnroe being a “worst of the worst” individual deserving of
the death penalty.”

Motion for Bill of Particulars, 5-11-12. (Motion for Bill of Particulars,
and attendant pleadings are attached hereto as Appendix D.) The State
responded by insisting it relied on the same facts for both the charges of
aggravated murder and seeking the death penalty:
In the present case, it is difficult to conceive of a manner in which
McEnroe can possibly misunderstand the facts that the elected
prosecutor, in the exercise of his discretion, considered in “support
of the State’s ‘charge’ made in the ‘notice of intention to hold

special sentencing proceeding’ that there are not sufficient
mitigating circumstances to merit leniency. The Information
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provided to [McEnroe] more than four years ago states as follows:
“there was more than one victim and the murders were part of a
common scheme or plan or the result of a single act,” and each
defendant “committed the murder to conceal the commission of a
crime or to protect or conceal the identity of any person
committing a crime.” “That is precisely what it says ... There is no
reasonable basis for concluding that [the defendant] was not
adequately apprised of the basis for filing the notice of special
sentencing proceeding.

State’s Memorandum in Opposition to Defendant McEnroe’s Motion for
Bill of Particulars, filed 5-25-2012, p. 10 (part of Appendix D hereto). In
case it wasn’t clear the Prosecutor considered nothing but the proof of

aggravated murder in deciding to seek death, the State further explained,

Here McEnroe is not entitled to a bill of particulars because the
charging document includes all statutory and court created
elements of the crime, and the defendant has been provided full
discovery.

State’s Memorandum in Opposition to Defendant McEnroe’s Motion for

Bill of Particulars, filed 5-25-2012, p. 12 (see Appendix D). Furthermore,

The allegations in the charging documents and the discovery
produced to date are more than adequate to provide notice of the
basis by which the elected prosecutor determined that in this case
there are not sufficient mitigating circumstances to merit leniency.

State’s Memorandum in Opposition to Defendant McEnroe’s Motion for
Bill of Particulars, filed 5-25-2012, p. 14 (see Appendix D). Emphasis

added.*

4 The trial court was generous in its order by stating “Counsel [for the State] has
repeatedly asserted ...that the elected prosecutor considered the mitigation material
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After receiving the State’s adamant confirmation that the
Prosecutor considered nothing but the aggravated murder charging
documents in seeking the death penalty against him, Defendant McEnroe
established through a combination of declarations from defense counsel in
later aggravated murder cases and a court ordered disclosure by the
prosecutor that for all four of the death penalty decisions made after
McEnroe and Anderson, the Prosecutor employed a private mitigation
investigator to provide evidence pertineﬂt to his determination whether
there was “reason to believe there are not sufficient mitigating
circumstances to merit leniency,” as prescribed by RCW 10.95.040.
Furthermore, the Prosecutor’s public announcements of his decisions in
the later cases focused on the quality of the mitigating circumstances, not
the terrible facts of the aggravated murders. What became apparent is the
Prosecutor started making his decisions to seek or not seek death based on
the quality of a defendant’s mitigating circumstances, as required by the
statute, rather than as a subjective visceral response to the facts of a
horrible crime, which all aggravated murders are.

McEnroe then filed another “Motion to Dismiss Notice of

proffered by the defendants here.” Order, p. 4-5. The State has made only passing
reference to mitigating evidence and has not suggested Mr, McEnroe’s mitigation offer
was insubstantial or deficient in any way. The State’s Opposition to a bill of particulars
candidly expresses the State’s dogged determination that its evidence for charging
aggravated murder is the only evidence it needed to file the notice of intent.
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Intention to Seek the Death Penalty” which renewed the earlier motion
and added the denial of equal application of the law.” With the further
developments and bald admissions of the State as to the Prosecutor’s
exclusive focus in McEnroe’s case on the State’s ability to prove the crime
without regard to mitigating circumstances, the trial court granted this

Motion and dismissed the notice of intention to seek the death penalty.

E. ARGUMENT WHY REVIEW SHOULD BE DENIED
1. The trial court has not committed error under
RAP 2.3 (b)(1) or (2) or (3).

The court’s order rests on the unremarkable proposition that a
prosecuting ‘attorney deciding whether or not to seek the death penalty
must make a different calculation than he did when deciding to charge
aggravated murder. Filing a notice of intent is not based on ability to
prove the crime, it is based on the quality or absence of an individual
defendant’s mitigating circumstances. This is because of Washington’s
unique death penalty statute which requirés:

the prosecuting attorney shall file a written notice of a special
sentencing proceeding to determine whether or not the death

>“Motion to Dismiss Notice of Intention to Seek Death Penalty Because it Was Filed in

Violation of Mr. McEnroe’s Right to Equal Protection of Law and Due Process and
Renewal of Motion to Dismiss Notice Because it Was Filed in Violation of RCW
10.95.040" filed 11-26~12, It is this motion that led to the trial court’s order of January
31, 2013, and the State’s filing its Motion for Discretionary Review.
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penalty should be imposed when there is reason to believe that
there are not sufficient mitigating circumstances to merit leniency®

The trial court held the prosecutor must consider the individual moral
culpability of the defendant in deciding whether to seck the death penalty.
The trial court noted that this Court has upheld Washington death penalty
scheme against equal protection challenges because, in addition to proof
of aggravated murder, “the prosecutor was required to prove the
‘additional factor’ of the absence of mitigating circumstances.” State v.
Campbell, 103 Wn.2d 1 (1984). Order, p. 8. The court also cited State v.
Dictado, 102 Wn.2d 277 (1984) “the prosecutor’s discretion to seck or not
seek the death penalty depends on an evaluation of mitigating
circumstances.” The court discussed the recent case of State v. Davis, 175
Wn.2d 287 (2012). In answering the dissent’s argument that there was no
rational basis for distinguishing defendants in Washington who were
subject to death notices to the many more who were not, the Davis
majority essentially said that even though the facts of the murders may be
similar, it is the individualized mitigating circumstances that distinguish

murderers subject to the death penalty from those who never were. Order,

6 Research by the parties and the trial court in preparation of the briefs and for argument
in the 2010 motion revealed no other death penalty statute in any jurisdiction which has a
provision similar to RCW 10.95.040, requiring a prosecutor to have “reason to believe
that there are not sufficient mitigating circumstances to merit leniency” prior to filing a
notice. See Appendix A hereto.
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p. 11-12.7

The core of the trial court’s decision is its understanding that “The
scope of the information appropriate for the prosecutor’s review [in
determining whether to file a notice] is as broad as that which may be
considered by the jury” Order, p. 3, quoting the trial court’s “Order on
Defendants’ Motion to Strike” 6/4/2010 (see Appendix E of State’s
Motion for Discretionary Review). The trial court held that the strength of
the State’s case regarding guilt is not relevant to the decision to seek death
because death is never an available sentence without proof beyond a
reasonable doubt of guilt. No jury will ever consider a death sentence
unless it has already found the defendant was proven guilty beyond a
reasonable doubt. If the consideration for seeking the death penalty is the
strength of the evidence of guilt, every case charged as aggravated murder
should have a death notice filed because the prosecutor reasonably
believes he has proof of guilt beyond a reasonable doubt.

Very cogently, the court pointed out that the strength of evidence
of guilt has “nothing whatsoever to do with the individual moral

culpability of the respective defendant...,” Order, p. 10, which is the

" The trial court acknowledged dicta in the Davis case recognizing that “The strength of
the State’s case often influences the decision.” But, the trial court noted, the Davis court
was talking about plea bargains in which a prosecutor does not seek death and the
defendant pleads guilty to aggravated murder. No one will complain if a prosecutor does
not file a notice of intent to seek the death penalty. However, that does not mean
strength of proof of guilt is justification for seeking the death penalty.
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necessary determination of a sentencing jury. Furthermore, if a prosecutor
only filed death notices in the cases with the strongest proof of guilt the
anomalous result would be murderers who suffer early remorse and offer
detailed confessions, taking responsibility for their actions, perhaps
offering some closure to victims’ families, and assuring the public the
“real killetr” is in custody, as well as sparing investigative resources,
would be most likely to face death sentences because there is no doubt as
to their guilt. Murderers who are not troubled by guilty consciences,
perhaps without consciences, who refuse to confess, who are more
sophisticated in crime, will not face death merely because they obfuscate
their guilt. Strength of the prosecutor’s case as to guilt may very well
have an inverse relationship to individual moral culpability.

The strength of proof that a prosecutor should consider in deciding
whether to file a notice intent is the strength of evidence he has as to the
merits of a defendant’s mitigating circumstances. To file a notice of
intention, a prosecutor must have “reason” to believe mitigating
circumstances are insufficient regardless of the strength of proof of guilt.
That reason cannot be that the murder was caught bare faced on a security
camera and there is no doubt as to the killer’s identity. If the defendant
had worn a mask, the strength of the State’s case would be reduced but

his individual moral culpability would certainly be no less.
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The lack of connection between strength of proof of guilt and
moral culpability is undoubtedly why the Supreme Court has held there is
no constitutional right to an instruction that a jury may consider residual

doubt of guilt as a mitigating factor. Franklin v. Lynaugh, 487 U.S. 164

(1988).

2. The trial court’s order was not “premature.”

The trial court’s order was not “premature.” MDR p. 2. This Court
has said that prosecutors must strictly comply with the provisions of RCW
10.95.040 or they may not pursue deafh sentences regardless of the nature
of the murders. If the notice of intent in this case was filed in violation of
the statute, it would be a colossal waste of public resources, as well as an
imposition of great stress on the victims’ family members for the six
months or so trial is expected to consume. There would be no finality to
the case for years if no death sentence resulted, longer if a death sentence
were imposed but vacated by this Court on appeal. The Supreme Court

has found notice of intent invalid before trial in State v. Dearbone, 125

Wn.2d 173 (1994). In State v. Luvene, 127 Wn.2d 690 (1995) the issue of

compliance with RCW 10.95.040 was not raised until the direct appeal
when, long after a full trial and penalty phase and death sentence, the

Supreme Court determined the notice had been improperly filed. The

Page 12 of 17



death sentence was vacated. Trial courts can and should address the

propriety of filing of a death notice before trial.

3. There is no separation of powers problem.
There is no separation of powers problem. However, undersigned

counsel has simply run out of time to complete Mr. McEnroe’s Answer.

F. CORRECTION OF FACTS ALLEGED IN PETITIONER’S
PLEADINGS

1.

Defendant McEnroe will not go to trial if the death penalty stays
off the table. Instead, once dismissal of the death notice is effective, Mr.
McEnroe will plead guilty as charged, to all six counts he faces, and be
sentenced to life without release, the presumed sentence for aggravated
murder. RCW 10.95.030.

In its Motion for Emergency and Accelerated Review the State
alleges that the

trial court has considered numerous motions attacking the death

penalty and asking the trial court to submit this case to the jury
without the death penalty as an option.

Motion for Emergency and Accelerated Review, p. 2, emphasis added.

... the defendants still face trial on six counts of aggravated murder
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Motion for Discretionary Review, p. 6.

Although it is irrelevant to acceptance of review under RAP 2.3(b),
the State indicates that if the “Order Striking the Notice of Intent to Seek
the Death Penalty” stands, the defendants would still proceed to a lengthy
trial on non-capital aggravated murder charges. The Stafe suggests a trial
filled with opportunities for reversible error and likely to lead to an appeal
is going to happen anyway so it is a small matter to throw the death
penalty back into the mix even if the notice of intent was not properly
filed.

However, the State is not only aware Mr. McEnroe will not go to
trial if the death penalty is removed, it has filed a motion in the trial court
forestall the effective date of the trial court’s order to prevent Mr.
McEnroe from entering a guilty plea and being sentenced to life in prison
without release . See “State’s Motion to Stay the Effective Date of
Court’s Order Striking Notice of Intent to Seek the Death Penalty,” a copy
of which is attached hereto as Appendix E.

In fact, the State has known since July 10, 2008, that Mr. McEnroe
intends to plead guilty as charged if the death penalty is removed as a
sentencing option. See McEnroe Letter of July 10, 2008, to Prosecutor
Satterberg, page 1 of which is attached hereto as Appendix F. Mr.

McEnroe’s defense team has made at least a dozen requests to Prosecutor
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Dan Satterberg to agree to a life without release sentence if Mr. McEnroe
pleads guilty. As soon as the trial court announced its decision dismissing
the notice of intent, while counsel were still in the courtroom we
immediately approached the trial prosecutor and said McEnroe’s counsel
wished to meet with the elected prosecutor the next day to again discuss a
guilty plea and this was soon followed up by two emails to the Prosecutor.
Mr. McEnroe’s last of many offers to plead guilty to a life without release

sentence was undoubtedly fresh in prosecution counsels’ minds as they

| prepared motions representing to the Court of Appeals that McEnroe had

“askl[ed] the trial court to submit this case to the jury without the death

penalty as an option.”

2.

The trial court has heard argument regarding whether the “strength
of the state’s case” is an appropriate consideration for a prosecutor
considering whether or not to file a notice of intent. See MDR p. 4 and 6.

At oral argument on McEnroe’s Motion to Dismiss the court asked
questions to both counsel about the consideration of the strength of the
State’s case on guilt. TR 58 (transcript of 1-17-2013 oral argument on this
matter was submitted as part of Appendix I to the State’s Mdtion for
Discretionary Review). There was vigorous back and forth with both

counsel but primarily the State’s counsel covering approximately 18 pages
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of transcript. TR 73 - 91.

The trial court stated that it had reviewed the previous motions and
arguments related to the prosecutors filing the notice of intention. Order,
p.2. At oral argument on Mr. McEnroe’s previous (2009-10) Motion to
Dismiss regarding RCW 10.95.040, approximately 30 pages of transcript
was devoted to the strength of the State’s case in relation to notice filing.
3-26-2010 TR 2 — 31 (see Appendix B hereto). The “Court’s Order on
Defendants’ Motions to Dismiss Notice,” dated 6-4-2010, contained a
significant discussion of the issue.

In addition the trial court was briefed on and heard argument on
McEnroe’s motions for discovery of the basis for filing or not filing
notices in other aggravated murder cases and especially was repeatedly
informed by the State of its rigid stance that the facts of the case and
aggravating factors alone justify the notice of intent. Furthermore, the
State has been consistently adamant that the Prosecutor’s decision to seek
the death penalty, and how he makes it, is impervious to review by any
court. Even if the prosecutor were to make death seeking decisions based
on race, gender or other suspect class, the State advised the trial court no
inquiry could be made and the biased filing decisions would likely only be

discovered if the Prosecutor publicly pronounced his racist practices.
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G. CONCLUSION
Defendant McEnroe has run out of time to brief any further. For

the foregoing reasons, the Court should DENY review in this case.

Dated: February 6, 2013.

o/ ( )
Kathryn Lund Ross, WSBW4
Leo Hamaji, WSBA 18710
William Prestia, WSBA 29912

Attorneys for Respondent Joseph T. McEnroe
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INDEX TO APPENDICES OF DEFENDANT/RESPONDENT MCENROE’S RESPONSE
TO STATE’S MOTION FOR DISCRETIONARY REVIEW

Appendix A: McEnroe’s 2009-2010 RCW 10.95.040 motion & pleadings

Appendix B: Partial transcript of 3-26-2010 oral argument regarding 10.95.040 motion
Appendix C: Discovery motions re other (2009 — 2011) aggravated homicides in King County
Appendix D: McEnroe’s Motion for Bill of Particulars and related pleadings

Appendix E: State’s Motion to Stay Effective Date of Court’s Order Striking Death Notice

Appendix F: McEnroe Letter of 7-10-2008 to Dan Satterberg (p. 1 only)



APPENDIX A

TO DEFENDANT/RESPONDENT MCENROE’S RESPONSE TO
STATE’S MOTION FOR DISCRETIONARY REVIEW

STATE OF WASHINGTON V. JOSEPH T. MCENROE, COURT OF
APPEALS, DIVISION I, CASE NO. 69831-1-1
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON ) No. 07-C-08716-4 SEA
COUNTY OF KING, )}
)} DEFENDANT McENROE’S MOTION
Plaintiff, ) TO STRIKE NOTICE OF INTENT TO
) SEEK THE DEATH PENALTY ON
V. ) GROUNDS THAT IT WAS FILED IN
) VIOLATION OF RCW 10.95.040 AND
JOSEPH T. McENROE, ) MEMORANDUM OF LAW IN
} SUPPORT THEREOF
Defendant ) ‘
MOTION

- Comes now Joseph T.‘ McEnroe, by and through his undersigned counsel, Kathryn Lund
Ross, Leo Hamaji, and William Prestia, and moves for an Order dismissing the Notice of
Intention to Seek the Death Penalty filed herein and precluding the state from seeking the death
penalty should Mr. McEnroe be convicted as charged.
The basis for this motion is that the requirements of RCW 10.95.040, regarding the

procedures for filing a Notice of Intent, were not followed and the Notice was filed in violation

DEFENDANT McENROE’S MOTION TO STRIKE LAW Qptices O
NOTICE OF INTENT TO SEEK THE DEATH ;Fff]FT?{fglj\l’Vg‘qﬁ[fsggfgggoolg
PENALTY ON GROUNDS THAT IT WAS FILED SEATILE. W ASHINGTON 98104
IN VIOLATION OF RCW 160.95.040 AND TEL: 206-447-3900 BXT. 752
MEMORANDUM OF LAW IN SUPPORT FAX: 206-447-2340
THEREQOI E-MAIL: prestia@defender.org
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of the standard set in the statute. Failure to comply with the statutory procedures violated Mr.
McEnroe's rights under the Fifth and Fourteenth Amendments to the United States Constitution,
and Article [, Section 14 of the Washington State Constitution. This Motion is based on the

above-listed statutory and constitutional provisions, and the accompanying Memorandum of

Law.

Dated thisgsgiy of @ (4«11,‘)%. , 2009,

Respectfully submitted:

ol
25T,
Kathfyn Lund Ross; WSBA #6894
Leo Hamaji; WSBA # 14710
William Prestia, WSBA #29912
Attorneys for Defeprdant

DEFENDANT McENROE’S MOTION TQ STRIKE Lavw Orricas OF

NOTICE OF INTENT TO SEEK THE DEATH THE DEFENDER ASSOCIATION
810 THIRD AVENUE, SUITE 8§00

PENALTY ON GROUNDS THAT IT WAS FILED SEATTLE, WASHINGTON 98104
IN VIOLATION OF RCW 10,95,040 AND TEL: 206-447-3900 EXT, 752
MEMORANDUM OF LAW IN SUPPORT TAX: 206-447-2349

THEREOQOF E-MAIL: prestia@defender.org
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1 PENALTY ON GROUNDS THA'T I'T WAS FILED

MEMORANDUM OF LAW IN SUPPORT OF MOTION

Mr, McEntroe is currently charged with six counts of Aggravated Murder in the First
Degree, The State has filed a Notice of Intent to Seek the Death Penalty (“Notice of Special
Sentencing Provceeding”). A copy of same is attached hereto as “Appendix A.”

Summary of Argument

The notice of special sentencing proceeding should be dismissed because the prosecutor
filed the notice in violation of RCW 10.95.040.

The Washington death penalty scheme allows the prosecutor to seek the death penalty only
when the statute is scrupulously complied with. The presumptive sentence for aggravated murder
is life imprisonment without release. There is a presumption of leniency. A prosecuting attorney
may file notice of intention to seek a death sentence only when there is reason to believe there are
not sufficient mitigating circumstances to merit leniency. The focus is statutorily required to be on
mitigating factors. The standard to be applied by a prosecutor in determining whether to seek death
is different and more stringent than the sentencing question decided by a penalty phase jury. Unlike
a capital sentencing jury, a prosecuting attorney is not directed to “have in mind the crime” when
evaluating the sufficiency of mitigating circumstances. The King County prosecuting attorney filed
a notice of intent to seel{ the death penalty against Mr. McEnroe despite the fact he was presented

with sufficient mitigating circumstances to merit leniency,

DEFENDANT McENROE’S MOTION TO STRIKE LA Greices O

THE DEFENDER ASSOCIATION
NOTICE OF INTENT TO SEEK THE DEATH 810 THIRD AVENUE. SUITE 800

SEATTLE, WASHINGTON 98104

1IN VIOLATION OF RCW 10.95.040 AND TEL: 206-447-3900 EXT, 752
MEMORANDUM OF LAW IN SUPPORT FAX! 206-447-2349
THEREQF E-MATL: prestia@defender.org
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The State is seeking the death penalty against Mr. McEnroe without reason to believe there

is an insufficiency of mitigating evidence; this denies Mr. McEnroe a procedural protection to

which he is entitled under state law. Denial of a statutorily created liberty interest in state

sentencing procedures is a denial of due process under the Fourteenth Amendment. Due process

requirements are heightened in a capital case. The Washington Constitution may bestow greater

protection to defendants than the federal constitution.

Key Provisions of Washington’s Death Penaliy Law

Statutory Provisions
RCW 10.95,030 Sentences for aggravated first degree murder.

(1) Except' as provided in subsection (2) of this section, any person convicied of the
crime of aggravated first degree murder shall be sentenced to dife imprisonment without
possibility of release or parole, '

(2) If, pursuant to a special sentencing proceeding held under RCW 10.95,050, the trier
of fact finds that there are not sufficient mitigating eircumstances to merit leniency, the
sentence shall be death,

RCW 10.95.040 Special sentencing proceeding -- Notice ~- Filing - Service:

(1) If a person is charged with aggravated first degree murder as defined by RCW
10.95.020, the prosecuting attorney shall file writien notice of a special sentencing
proceeding to determine whether or not the death penalty should be imposed when there
is reason to believe that there are not sufficient mitigating circumstances o _metit

leniency.

'Unless otherwise noted, underlining throughout this memorandum is added by the writer for emphasis,
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2.

(3) If a notice of special sentencing proceeding is not filed and served as provided in this
section, the prosecuting attorney may not request the death penalty.

RCW 10,95.050 Special sentencing proceeding -- When held...

(1) If a defendant is adjudicated guilty of aggravated first degree murder, whether by
acceptance of a plea of guilty, by verdict of a jury, or by decision of the trial court sitting
without a jury, a special sentencing proceeding shall be held if a notice of special
sentencing proceeding was filed and gerved as provided by RCW 10,95.040. No sott of
plea, admission, or agreement may abrogate the requirement that a special sentencing
proceeding be held.

RCW 10.95.066 Special sentencing proceeding - Jury instructions -- Opening
statements ~ Evidence - Arguments -- Question for jury.

(4) Upon conclusion of the evidence and argument at the special sentencing
proceeding, the jury shall retire to deliberate upon the following question: "Having iti
mind the crime of which the defendant has been found guilty, are you convinced beyond
a reasonable doubt that there are not sufficient mitigating circumstances to merit
leniency?"

Cases

The consequence of failing to serve notice is clear: "If a notice of special sentencing
proceeding is not filed and served gs provided in this section, the prosecuting
attorney may not request the death penalty." RCW 10.95.040(3). Two observations
are important here. First, a specific statute — Chapter 10.95 — not a rule of criminal
procedure, requires the prosecuting attorney to serve notice. Given the unique

qualities of the death penalty, the Legislature has tailored prefrial procedures to
govern the use of a special sentencing proceeding, Second, filing and service of

notice is mandatory. no notice, no death penalty.

State v. Dearbone, 125 Wash.2d 173 (1994),
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As the United States Supreme Court has repeatedly noted, “the penalty of death is
qualitatively different from a sentence of imprisonment, however long.” Woodson v.
North Caroling, 428 U.S, 280, 305, 96 S.Ct. 2978, 2991, 49 1. Ed.2d 944 (1976).
Because of this difference, we should strive to ensure that the procedures and
safeguards enacted by the Legislature are properly followed by the State. The
determination of whether a defendant will live or die must be made in a particulacly
careful and reliable manner and in accordance with the procedures established by
the Legislature.

State v. Luvene, 127 Wash.2d 690, 903 P.2d 960 (1995)Footnote 8).

The State should be aware in light of Dearbone and Luvene that anything less than a
punctilious approach toward the filing and service of the statutory notice in a death
penalty case is a risky practice. Especially when the ultimate penalty is involved,
this Court's duty is to ensure the defendant receives every statutory protection the
Legislatare has provided. We will not condone sloppy practice in service of the
notice under RCW 10.95.040,

State v. Clark, 129 Wash.2d at 816, 920 P.2d 187 (emphasis added).

[The defendants] assert that if the Legislature had intended to allow service by
means other than personal, hand-to-hand service, it would have indicated as much in
the statute. Because RCW 10.95.040 does not indicate that the State may effect
service on the attorney by delivering the notice to the office of the defense counsel,
they argue, personal service is required. We disagree. We think, rather, that it is
more significant that the Legislature did not include the word “personally” in RCW
10.95.040 as it did in RCW 4.28.080. Where the Legislature uses cettain statutory
language in one instance, and different language in another, there is a difference in
legislative intent. United Parcel Serv., Inc. v. Department of Revenue, 102 Wash.2d
355,362, 687 P.2d 186 (1984). As we observed in Clark, if the Legislature had
intended that a notice of special sentencing proceeding be personally served, it
would have indicated as much. The fact that it did not suggests that service in
accordance with CR 5 is sufficient.

State v. Cronin, 130 Wash.2d 392, 923 P.2d 694 (1996).
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Relevant Facts
On December 28, 2007, King County Prosecutor Dan Satterberg released a statement
announcing his office was filing aggravated murder charges against Joseph McEnroe and his co-
defendant, Michele Anderson. A copy of same is attached hereto as “Appendix B.” The charges
stemmed from the killings of six members of Michele Anderson’s family. Satterberg described in
graphic detail the allegations against the co-defendants. e stated: “Given the magnitude of this
crime, 1 pledge to give this case serious consideration for application of our state’s wltimate

punishment.” Safterberg expressed his office was joining the community in grieving the loss of the

Anderson family and was sharing the “community’s distress over this crime.”

On October 16, 2008, the Prosecutor released a statement announcing he was filing a notice
of intention to seek the death penalty against McEnroe and Anderson. A copy of same is attached

hereto as “Appendix C.”* Satterberg stated:

The Prosecuting Attorney has the obligation in potential capital murder cases to
consider all relevant information about the crime and to weigh that against any
mitigating evidence favoring the charged defendants. ...

Given the magnitude of these alleged crimes, the slaying of three generations of a
family, and particularly the slaying of two young children, I find that there are not
sufficient reasons to keep the death penalty from being considered by the juries that
will ultimately hear these matters, ...

*A copy of the filed notice is attached as “Appendix A.”
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The death penalty is this state’s ultimate punishment and is to be reserved for our
most serious crimes. I believe this is one of those crimes. The juty acting as the
conscience of the community, should have all relevant information and all legal
options before it in consideration of this case,

By letter dated May 22, 2009, counsel for Mr. McEnroe advised Prosecutor Satterberg that
they were preparing a motion to dismiss the notice of intent to seek the death penalty on the basis
the notice was filed in violation of RCW 10.95.040. A copy of the May 22 letter is attached hereto

as “Appendix D.” Defense counsel stated:

We are wondering whether thete are other records of your reasons for seeking the
death penalty against Mr, McEnroe that we should consider in bringing the motion.
If there are no other records, are there reasons you can share now that are not
confained in the documents mentioned above [reference to public statements quoted
above]? For instance, did you have information from sources other than Mr,
McEntoe’s atiorneys that contradicted ... Mr. McEnroe’s materials submitted to you
prior to your decision?

By letter dated June 1, 2009 (a copy of which is attached hereto as “Appendix E”), Mr.
Satterberg responded:

In making my decision I considered the facts and circumstances alleged that form

the basis for charging your clients and co-defendant Anderson with six counts of

Aggravated First Degree Murder. I also considered the mitigation maferials

submitted by defense counsel in the above cases. I have previously shared with you

the only public record reflecting that decision, the press release we issued on
October 16, 2008,

By separate motion Mr. McEnroe seeks to submit to the court under seal the mitigating

information he submitted to the Prosecutor’s office prior to Mz, Satterberg’s decision to file a notice
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to seek the death penalty. The materials amply support the following mitigating factors, set forth

here in summary fashion:
1. Mz, McEnroe poses no danger to others in the future;
2. At the time of the offense; Mr. McEnroe was under extreme mental distutbance;
3. Mr, McEnroe was under duress;
4, Mr. McEnroe is extremely remorseful;
5. Mr, McEnroe, at age 29, had no prior criminal history, not even minor infractions.
6. Despite a difficult, impoverished and chaotic childhood, M. McEntoe had a good

work history and was highly regarded by his co-workers for his work ethic and
willingness to help others.

A detailed history of Mr. McEnroe’s very difficult childhood was also set forth in the
mitigation materials. Mr. McEnroe’s relatives and friends of the family described Mr. McEnroe as
an infroverted and entirely non-violent child and young man who took on domestic responsibilities
far beyond his years and went to work at a young age to support the family.

Mr, McEnroe submitted the declarations of a psychologist and a neuropsychologist
supporting the mitigating factors and emphasizing that Mr. McEnroe is a passive individual who
could not partake in the charged acts of violence absent the most extraordinary psychological forces
which both doctors detailed in their statements. Both doctots are confident Mr. MoEnroe will not
be a danger to others in the future. The raw data relied upon by the psychologists was offered to the
Prosecutor for consideration by expetts of the state’s choice® but Mr, Satterberg showed no interest

in the psychological data,

SThe professional etiquette of psychologists requires that raw testing data be transmitted directly to another mental
health professional rather than to a lay person.

DEFENDANT McENROE’S MOTION TO STRIKE LAW OnYICHs OF -
NOTICE OF INTENT TO SEEK THE DEATH ;%FTg?fglj\Dv‘;iﬁESSggfﬁl ‘8%13
PENALTY ON GROUNDS THAT IT WAS FILED SEATTLE, WASHINGTON 98104
IN VIOLATION OF RCW 10.95,040 AND TEL: 206-447-3900 EXT. 752
MEMORANDUM OF LAW IN SUPPORT FAX: 206-447-2349
THEREOF " B-MAIL: prestia@defonder,org

| Page 9 of 25




10

11

12

13

14

15

17

18

20

21

22

23

24

25

26

Mr. Sattetberg did not dispute or question the accuracy of the information given to him on
behalf of Mr, McEntoe.

Mr, McEnroe’s counsel on multiple occasions requested the Prosecutor to advise the
defense what category of mitigating evidence would be most important to him in making a decision
whether to seek death. The defense had limited time to prepare a mitigation package and wanted to
concentrate on areas that would be most relevant to the decision. Counsel (Kathryn Lund Ross) had
the recent experience of preparing mitigation for Naveed Haq in which the late Prosecutor, Norm
Maleng, early on made it clear he was interested in the documented history of Mr, Hag’s mental
illness. Mr. Satterberg never responded to the question of what kind of mitigating information, if it
existed, would convince him there were sufficient mitigating circumstances to avoid seeking the
death penalty.

It should also be noted that by letter dated January 17, 2008 (a copy of which is attached

| bereto as “Appendix F”), Chief Deputy Prosecutor Mark Larson stated the prosecution would be

conducting its own investigation of mitigating factors which was “likely to include an analysis of
potential mental health issues” by a prosecution retained expert. However, Mr. McEnroe has not
received any evidence of such an investigation by the prosecution in discovery, despite requests for
disclosure, and Mr. Satterberg did not mention any state retained mel)lted health experts in his letter

specifically addressing what information he considered prior to filing the notice. (See Appendix E.)
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Identically worded letters from Mr. Larson were received by counsel for Mr. Haq and by counsel

for Mr. Schierman® during early stages of those cases,
Issues

1. In filing a notice of intent to seek the death penalty against Joseph McEnroe did the
prosecuting attorney comply with the standard set forth in RCW 10.94,040
governing when a notice may be filed?

2. May a prosecutor file a notice of intent to seek the death penalty based on his
petceptions of the factual circumstances of the crime weighed against the mitigating
evidence known to him?

Argument

L The Prosecuting Attorney Weighed the Circumstances of the Crime Against the
Mitigating Circumstances in Determining Whether or Not to File a Notice of
Intention to Seck the Death Penalty Instead of Considering Whether the
Mitigating Factors Independently Merited Leniency.

In his June 1, 2009, letter to the McEnroe Defense Counsel, Prosecutor Satterberg desctibed

how he decided to seek the death penalty against M. McEnroe and co-defendant Anderson,
In making my decision I considered the facts and circumstances alleged that form
the basis for charging your clients and co-defendant Anderson with six counts of

Aggravated First Degree Murder. 1 also considered the mitigation materials
submitted by defense counsel in the above cases.

See Appendix E.

In his earlier public statement, Satterberg explained:

“State v, Connor Schierman, (King County Superior Court Cause No, 06-1-06563-4 SEA), is cutrently being tried
and the State is seeking the death penalty. Mr. Schierman is charged with murdering two young women and two
little boys and then burning down their house,
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The Prosecuting Attorney has the obligation in potential capital murder cases to
consider all relevant information about the ctime and to weigh that against any
mitigating evidence favoring the charged defendants. ...

Given the magnitude of these alleged crimes, the slaying of three generations of a
family, and particularly the slaying of two young children, I find that there are not
sufficient reasons to keep the death penalty from being considered by the juries that
will ultimately hear these matters. ...

The death penalty ig this state’s ultimate punishment and is to be reserved for our
most setious crimes. I believe this is one of those crimes. The jury acting as the
conscience of the community, should have all relevant information and all legal
options before it in consideration of this case.

See Appendix C.
In his earliest statement — given only two days after Mr. McEnroe and Ms Anderson were
arrested — Mr. Satterberg said,

Given the magnitude of this crime, I pledge to give this case serious consideration
for application of our state’s ultimate punishment.”

See Appendix B.
It is very clear the determining factor for the King County Prosecutor in seeking death

against Mr. McEnroe was “the magnitude of this crime.” Mr, Satterberg expressly stated the

| “magpitude” of the alleged crimes, particularly the slaying of young children, caused him to find
there -are not sufficient reasons to “keep the death penalty from being considered by the juries.”

| Satterberg also stated he believed he had an “obligation” to “weigh” the circumstances of the crime

against the mitigating factors in making the filing decision.
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Mr. McEnroe submits it is fair to say that the Prosecuting Attorney, from his eartliest
comments, was overwhelmingly focused on the circumstances of the crime, especially the killing of
the children, which he described in his statements and charging documents. By contrast, there was
only pro forma mention of consideration of mitigating circumstances he was aware of and that was
always secondary to the alleged crime facts..

The fact that counsel for Mr. McEnroe asked what kind of mitigating evidence would be
persuasive against filing a death nqtice and received no answer, combined with the prosecutor’s
emotive public comments on the circumstances of the crime, suggests the Prosecuting Attorney
believed the circumstances of the crime were such there was no kind or amount of mitigating
evidenée that would dissuade Mr. Satterberg from seeking a death sentence against Mr. McEnroe,”
Again, it appears Mr, Satterberg focused on the crime in contravention of his statutory meandate to
evaluate the sufficiency of the mitigating evidence,

Mr. Satterberg stated “The jury acting as the conscience of the community should have all
relevant information and all legal options before it in consideration of this case.” See Appendix C.
As discussed below, the statute does not allow for a jury to consider a death sentence unless the

prosecutor has followed the mandates of RCW 10.95.040 in filing a notice of intention.

*Mr, McEnroe here is discussing mitigating evidence other than mental retardation which excludes a defendant from
eligibility for the death penalty, RCW 10.95.030.
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. The Decision to File a Notice of Intention to Seek the Death Penalty Is Not a
Matter of Discretion of a Prosecuting Attormey. Mitigating Factors Avre
Determinative of Whether a Notice May or May Not Be Filed

When aggravated murder has been charged against a defendant, RCW 10.95.040 requires a

prosecutor to file a notice if, and only if, “there is reason o believe that there are not sufficient

mitigating circumstances to merit leniengy” (emphasis added). The only standard the legislature has

given prosecutors is the sufficiency of mitigating evidence known to the prosecutor. In fact, a
prosecutor must affirmatively have reason to believe there is a lack of mitigating evidence in the
case before him before he can seek file a death notice. If there is a lack of mitigating evidence the
statute provides that a prosecutor “shall file” a notice. Nothing in the statute suggests the death
notice decision is in the discretion of individual prosecutors or a matter of subjective reaction by
individual prosecutors to the circumstances of the murder. Nothing in the statutory standard for
filing a notice, RCW 10.95.040, directs a prosecutor to consider the circumstances underlying the
particular charges of aggravated murder and/or to “weigh” those circumstances against the
mitigating evidence known to the prosecutor.

Since RCW 10.95.040 does not direct the prosecutor to considet the particular
circumstances of the crime charged in evaluating the mitigating evidence neither the prosecutor nor
the court should read “circumstances of the crime” into the statutory standard set for filing of a
notice of intent. If the legislature intended a prosecutor to weigh mitigating evidence against

allegations underlying the aggravated murder charge, the legislature would have included that
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language in the statute. The legislature did include that very language in another part of the death
penalty scheme, directing the jury how to consider mitigating evidence:

Upon conclusion of the evidence and argument at the special sentencing proceeding,
the jury shall retire to deliberate upon the following question: "Having in mind the
crime of which the defendant has been found guilty, are you convinced beyond a
teasonable doubt that there are not sufficient mitigating circumstances to merit
leniency?"

RCW 10.95.060(4). The absence of language telling the prosecuting attorney to “have in mind the
crime” in making the filing decision cannot be ignored. In denying a capital defendant’s challenge
to service of the notice of intent on his attorney’s receptionist rather than directly into the hands of
his attorney as required for service under the civil rules, the Washington Supreme Court held:
It is more significant that the Legislature did not include the word “personally” in
RCW 10.95.040 as it did in RCW 4.28.080, Where the Legislature uses certain
statutory language in one instance, and different language in another, there is a

difference in legislative intent,

State v. Cronin, supra. The legislature intended that juries have in mind the crime when

|| determining the sufficiency of mitigating evidence but did not have the same intention for

prosecutors deciding whether to file a notice of intent.

A statutory requirement that prosecutors focus on the mitigating evidence known to them
regarding a defendant in determining whether to file a notice of intent makes sense in the context of
the Washington death penalty scheme. The Washington statute, as written and interpreted by the
Washington Supreme Court, strongly disfavors death as the sentence for aggravated murder. In

addition to requiring conviction of premeditated murder with aggravating factors, the statute
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articulates that the sentence for aggravated murder shall be life imprisonment without possibility of
release ot parole, except when a special sentencing proceeding is held. RCW 10.95.030. A special
sentencing proceeding may only be held when the prosecutor has filed a notice pursuant to RCW
10.95.040, that is, “when there is reason to believe that there are not sufficient mitigating
circumstances to merit leniency.” If the prosecutor does not scrupulously follow the requirements
of RCW 10.95.040, even in mere service of the notice, “th@ prosecuting attorney may not request
the death penalty.” The Washington Supreme Court has required strict compliance:

Given the unique qualities of the death penalty, the Legistature has tailored pretrial

procedures to govern the use of a special sentencing proceeding. Second, filing and
service of notice is mandatory; no notice, no death penalty,

State v. Dearbone, supra.®  Seg also, State v. Luvene, supra (recognizing that death penalty cases
required heightened scrutiny by the courts to “ensure that the pi'ocedures and safeguards enacted by

the Legislature are properly followed by the State”). Assuming a notice to seck the death penalty is

%In Dearbone, it was not disputed that the deputy prosecutor filed the notice on time and left a voice message for
defense counsel that the notice was filed so they had actual notice but were not propetly served with the written
notice within the time required by RCW 10.95.040, Because the defendant had actual notice within the statutory
time for serving notice and could articulate no prejudice, the trial court found good cause to reopen the service
period and allowed the state to serve the defense and denied the defendant’s subsequent motion to dismiss the notice,
Nonetheless, the Supreme Court accepted interlocutory review, reversed the trial court, and barred the state from
seeking the death penalty. The case also illustrates that the facts of the crime are not to be considered in determining
whether the state complied with RCW 10.95.040. The facts underlying the aggravated murder charges against
Dearbone are not mentioned in the Court’s decision but were egregious. A newspaper account (a copy of which is
attached hereto as “Appendix G™), indicate that Dearbone was a drug dealer who told his friend he would “smole”
the next person who approached him to buy drugs. A young couple, previously unknown to him, drove up to
Dearbone. The couple’s two young children, ages one and three years old were in the back seat, Dearbone shot and
killed both of the adults then attempted to shoot the three year old child but was out of ammunition. He then pulled
the one year old out of the car and flung him into the street. Dearbone then got into the drivers seat and drove the car
away.
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properly filed and a defendant is convicted of aggravated murder, the prosecution must then prove
beyond a reasonable doubt there are not sufficient mitigating factors to merit leniency, RCW
10.95.060. Despite having the burden of proof, the state may preslent only the defendant’s record of
criminal convictions in its case in chief at the penalty trial. State v. Bartholomew, 101 Wash.2d 631
(1984). The rules of evidence do not apply to a defendant’s mitigation case, Bartholomew, id, The
jury is instructed there is a presumption of leniency, WPIC 31.05, and that mercy alone may be
sufficient mitigation to reject a death sentence. WPIC 31,07, The jury must be unanimous to return
a sentence of death. RCW 10.95.060. If the jury is not unanimous, even if one juror is not
convinced, the sentence will be life in prison without release, RCW 10.95.080. When a death
sentence is imposed, the Washington Supreme Court must conduct a mandatory review of the
sentence. RCW 10.95.130. Furthermore, the Washington Constitution is more protective of a
defendant’s due process right to a fair sentencing proceeding than the federal constitution.
Bartholomew, 101 Wash.2d 631 (1984),

Given the statutory presumption in favor of life imprisonment as the semtence for
aggravated murder and the numerous procedural safeguards the statute requires, it is consistent that
the legislature would also require a prosecuting attorney to act as a gate keeper, and that the
prosecutor be allowed to seek the death penalty only in those cases without clearly valid mitigating
factors. The need for the prosecutor to focus on the individualized mitigating circumstances of

individual defendants is greatest when the facts of the case are grizzly or inflammatory because in
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such cases it is most likely a jury will succumb to passion or prejudice and be unable to consider
mitigating evidence. The legislature’s omission of language in RCW 10.95.040 telling the
prosecutor to consider the facts of the crime is significant and should be understood to require the
prosecutor to make his decision based solely on the quality of the mitigating information known to
him, not to weigh it against the allegations undei*lying the aggravated murder charge. It might be
said that at the filing stage the prosecutor is required by the statute to assure that defendants who are
not themselves the “worst of the worst” do not face the death penalty, e\}en if the crimes they are
charged with are among the worst.

While the legislature in RCW 10.95.040 did not expressly define “sufficient” in relation to
mitigating evidence, capital jurisprudence is helpful in understanding the term.

A defendant’s lack of likelihood of future dangerousness is widely cousidered to be a very
substantial mitigating factor, Under Washington’s previous death penalty statute, the jury was
given that express interrogatory and if the answer was “no,” the death penalty could not be
imposed. In pro-death penalty Texas the sentencing jury still must answer that discreet question
and a negative response tesults in a life sentence. Texas Code of Criminal Procedure Art. 37.071.
Juty research shows that future dangerousness bis one of the most determinative factors for capital
juries in choosing life or death sentences. SCOTT E. SUNDBY, A LIFE AND DEATH DECISION (2005).

Substantial mental impairment at the time of the offense is almost universally recognized as

a reason not to seek or impose a death sentence. In King County mental illness by itself has

DEFENDANT McENROE’S MOTION TO STRIKE o LAV OpriCis OF
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commonly been sufficient reason not to seek a death sentence. A recent example is Naveed Hag,
charged with shooting six women and killing one in the Jewish Fedetation Building, Then-
Prosecutor Maleng found Mr. Haq’s mental illness sufficient reason not to seek a death sentence
despite the fact there was widespread outrage at the ctime and animosity toward the defendant who
wasg portrayed an Islamic Jihadist. There is no indication Mr. Maleng “weighed” Mr. Haq’s mental
illness against the death and injuries to the victims of his crime and found the latter to carry less
“weight.” Instead it appears Maleng followed the statutory standard and focused on the mitigating
factor; Mr, Haq’s mental illness reduéed his culpability regardiess of the severity and particular
circumstances of his crime.” Maleng also cited mental disability of the defendant when he declined
to seek the death penalty against Ronald Matthews who murdered a King County Sheriff deputy.
See newspaper account of non-death decision in Marthews, a copy of which is attached hereto as
“Appendix H.”

Sincere remorse is shown by jury researchers o be persuasive mitigating evidence. Scorr

E. SUNDBY, A LIFE AND DEATH DECISION (2005).

"Maleng was quoted as saying regarding the Jewish Federation shootings, “I view the crime as one of the most
serious crimes that has ever occurred i this city,” but,

In making his announcement Wednesday, Maleng said he is required by state law to consider “mitigating
factors” when deciding whether to seek the death penalty. “Montal disease or defect” is one of those listed
factors.

Seattle Times, December 21, 2006, a copy of which article is attached hereto as “Appendix 1.”
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This is not to say that a prosecutor can never seek the death p'enalty when the defendant
presents some mitigation. For instance, the mere fact that a deféndant was young, eighteen or
nineteen for instance, at the time of the crime, although a mitigating factor, might reasonably be
considered less than sufficient to deter the filing of a death notice. An absence of criminal record
alone might reasonably fail to be considered substantial, Mitigation claims may not be substantial
because the defense fails to support them, which was apparently the case when former Prosecutor
Maleng decided to seck death in the Dearbone case:
Defense counsel told the deputy prosecutor that defendant had fetal alcohol
syndrome and probably suffered from organic brain damage. On October 8, 1993,
defense counsel sent a mitigation package which, according to the deputy
prosecutor, provided no evidence to support these claims.

State v. Dearbone, supra.

However, Mr. McEnroe presented well supported substantial mitigating evidence of the
kind generally considered “sufficient” to merit leniency.® Mr. McEnroe showed through expert
opinion supported by lay witness observation that he does not constitute a danger to anyone in the
future in any sefting but especially in a prison setting. He presented detailed pisychological
evidence that at the time of the offense he suffered a serious mental impairment that prevented him

from extricating himself from doing what was so alien to his nature. The prosecutor was presented

with evidence that Mr. McEnroe is extremely remorseful to the extent of despair, Mr. McEnroe’s

The State is in possession of the mitigation materials Mr. McEnroe presented to the Prosecuting Attorney. Because
of the sensitive nature of the information in the package, Mr. McEnroe is seeking to submit it to the Court under seal.
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personal history was one of trying to make a go of life through hard work despite a lack of formal
education, social handicaps such as a serious speech disorder and an impoverished, remarkably
chaotic, childhood. Mr. Satterberg did not indicate that the mitigating evidence was insubstantial or
lacking in support but, as seen above, simply considered the crime alleged to be so severe that no

mitigation could dissuade him from seeking death against Mr. McEnroe.
IIL A Prosecutor Does Not Have the Option of “Letting the Jury Decide” Whether to
Impose a Death Sentence When the Prosecutor Does Not Have the Required
“Reason to Believe That There Are Not Sufficient Mitigating Circumstances to

Merit Leniency.”

In announcing his decision to seek the death penalty against Mr. McEntoe, said “The jury
acting as conscience of the community, should have all relevant information and all legal options
before it in consideration of this case.” RCW 10.95.040 does not mention the juty. The prosecutor

has a duty to screen aggravated murder cases and preclude jury consideration of the death sentence

in cases in which there is reason to believe there are not sufficient mitigating circumstances to merit

{| leniency. The “conscience of the community” is not part of the standard by which a prosecuting

attorney is required to evaluate mitigating information under the statute. Under Washington’s death
penalty scheme the jury may decide on a death sentence only in cases in which both the crime and

the defendant are among the worst of the worst because only those cases are intended by statute to
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get past the prosecutor’s initial determination to file a notice of intention to seek the death penalty.’
Theoretically an expetienced prosecutor should be able to put aside his own emotional reaction to
the facts of a particular murder, follow statutory requirements, block lout public hue and cry, and
dispassionately evaluate mitigating evidence offered by a defendant. Punting the decision to seek
or impose death to the jury in a case with emotionally charged facts does not assure a fair

determination of sentence.!®

The determination of whether a defendant will live or die must be made in a
particularly careful and reliable manner and in accordance with the procedures
established by the Legislature.

State v. Luvene, supra.

It is of vital importance to the defendant and to the community that any decision io
impose the death sentence be, and appear to be, based on reason rather than
emotion.

State v. Bartholomew, 101 Wash.2d 631 (1984),

States must properly establish a threshold below which the penalty cannot be
imposed... To ensure that this threshold is met, the “state must establish rational
criteria that narrow the decisionmaker’s judgement as to whether the circumstances
of a particular defendant’s case meet the threshold. '

%“Capital punishment must be limited to those offenders who commit ‘a narrow category of the most serious crimes’
and whose extreme culpability makes them ‘the most deserving of execution.” Roper v. Simmons, 543 U.S, 551
(2005),

9t can be anticipated that a jury will be especially outraged and inflamed by the murders of the two young children,
This is an example of why it is especially important for & prosecuting attorney to scrupulously follow the standard set
out in RCW 10.95.040 and not “weigh” the allegations underlying the aggravated murder charge against the
mitigating evidence to avoid emotion from hijacking the sentencing process.
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Romano v. Oklahoma, 512 U.S. 1 (1994),

By enacting RCW 10.95.040, Washington established a threshold that only cases in which
there is not sufficient mitigating circumstances should be prosecuted as death penalty cases. That
threshold was not honored when the notice was filed in Mr, McEnroe’s case.

IV.  The Filing of a Notice of Intention to Seek the Death Penalty in Violation of RCW
10.95.040 Violated Mr. McEnroe’s Due Process Rights under the Fifth and
Fourteenth Amendments to the U.S. Constitution and under Washington State
Const. Art. 1, Sec. 14. and Was Filed in Violation of RCW 10.95.040
A, Deprivation of Due Process Rights
Since the death penalty is the ultimate punishment, due process under this state’s
constitution requires stringent procedural safeguards so that a fundamentally fair
proceeding is provided.

State v. Bartholomew, supra.

When a state provides criminal defendants with procedural safeguards, even when not
required under the federal constitution, a defendant nevertheless has a constitutionally protected
liberty interest in the exercise of that state procedure in his case, “and that liberty interest is one that
the Fourteenth Amendment preserves against arbitrary deprivation by the State.” Hicks v.
Oklahoma, 447 U.S. 343 (1980). In the instant case, the State did not satisfy procedural safeguards
set forth in RCW 10.95.040 that were intended to protect Mr. McEnroe’s due process interest in

liberty.  Accordingly, Mr, McEnroe’s due process rights under the Fifth and Fourteenth

Amendments to the U.S. Constitution have been violated, and the Death Notice must be dismissed.

Hicks.
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B. Deprivation of Statutory Rights
“If a notice of special sentencing proceeding is not filed and served as provided in [RCW
10.95.040], the prosecuting attorney may not request the death penalty.” State v. Dearbone, supra.

“BEspecially when the ultimate penalty is involved, this coutt’s duty to ensure that the defendant

| receives every statutory protection the Legislature has provided.” State v. Clark, supra.

Even when a defendant can show no prejudice to a violation of RCW 10.95.040 the Court

| has ordered dismissal of the notice of intent. Dearbone, supra. In this case the state has violated

the statute in a way far more harmful than the mistake in service in Dearbone where no showing

was made that the defendant had valid mitigating circumstances. Prosecutor Satterberg failed to

follow the substantive directive of the statute that he consider only the defendant’s mitigating

evidence. The Prosecutor improperly weighed the mitigation against highly emotionally charged
allegations underlying the aggravated murder charge. The Prosecutor transferred his responsibility
to evaluate mitigating evidence to the jury. Even if Mr. McEnroe could show no other prejudice the
law is clear that failure of a prosecutor to follow the requirtements of RCW 10.95.040 invalidates
the notice and precludes a sentencing trial. Mr. McEnroe presented very well supported evidence
of substantial and sufficient mitigating factors that a reasonable person would have seen as
distinguishing Mr. McEnroe from the “worst of the worst” murderers. Iad the statute been
followed and the focus been on Mr. McEnroe’s mitigating evidence he would not have been

subjected to a capital prosecution.
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Conclusion

For the foregoing reasons, the Notice of Intent to Seek the Death Penalty against Mr,

McEnroe must be dismissed.

DATED: Friday, October 23, 2009,

Respectfully subrnitted,

" Kéthryn Lund Ross, WSB
Leo J. Hamaji, WSBA
William Prestia, WS
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON,

V8.

JOSEPH THOMAS McENROE,

)
} ) WNo. 07-C-08716-4 SEA

Plaintiff, )

‘ )  NOTICE OF SPECIAL SENTENCING
}  PROCEEDING TO DETERMINE
) WHETHER DEATH PENALTY
}  SHOULD BE IMPOSED
)

Delendant, )

COMES NOW Daniel T. Satlerberg, King County Prosccuting Aftormey, and gives notice

pursuant to RCW 10.95,040 of a special sentencing proceeding to determine whether the death

penalty should be imposed, there being reason to believe that there are ot suflicient mitigaling

circumstances to merit leniency.

DATED this /6™ day of October, 2008.

By: /Qm/ J. .,WM
DANIEL'T. SAT BERG
King County Prosecuting Attorm,y

Office WSBA #91002

NOTICE OF SPECTAL SENTENCING PROCEEDING
TO DETERMINE WHETHER DEATH PENALTY

SHOULD BE IMPOSED - 1 -
0810-001
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Statement of King County Prosecuting Attorney Dan Satterberg
Anderson Family Murders

Today we are ammouncing the filing of aggravated ﬁrst degree murder oharges ngainst Michele'
Anderson and Joseph McEntoe.

We nllege in the information supporting these chatges that on Monday, Christmas Bve, while most
families in the Puget Sound area were preparing to gather for an evening of fellowship, the defendants
were prepmng for an evening of murder

Wayne and fudy Anderson ovmed a home on several acres near Carnation. . Michele Anderson lived
down a hill from her parents' hoxe, in a mobile home which she shared with her boyfriend Jogeph
McEnroe,

Wayne and Judy Anderson had planned to spend Christmas Eve with Michele and Joseph, as well as
their son Scott and his wife Brika, and their two young grandchildren Olivia, ago 6 and Nathan, age 3.
Wayne and Judy expeoted Scott ;md his family to arnvns around 5:00 pm,

. 'While Judy Anderson wis busy wrapping Chmtmas presents for her gtandchildren, the defendants
" were in their trailer, arming themselves with two handguns they had purchased this past summer, We
allege that Michele Andérson armed herself with a .9 mm handgun, concealed it in a sweatshirt
. wrapped around her arm and walked uip the hill to begin a lothal confrontation with her family. Joseph
MoEnroe, armed with a .357 magnum handgun, was at her side as she headed to the family home.

‘ "Il"he motive for this orime may never be fhlly understood, but it appears that Michele Andetson was
angry at her brother Scott, who she believed owed her money. She was also angry at ber father Wayne
and mother Judy, apparently over their 1ack of support for her,

As the defendants entered the homg, Mlchele confronted her father Wayne, We allege that Michcle
fired her gun once at her father's head, but missed. MeEnroe stepped in, leveled his gun and fatally
ghot Wayne Anderson in the béad. Judy Anderson heard the shots and ran from the back room where
she had been wrapping gifts. We allege that she was shot once in the head by defendent McEnxoe.

For the next 30 to 45 minutes, the two defendants prepared for the arrival of Scott Anderson's family.
They dragged the bodies of Judy and Wayne Anderson out of the home to a shed behind the house.
They used towels and oarpets to clean up blood stains. They bumed evidence in a fire pit on the
property. Then they waited for Michele s brother Scott; his wife Frika and Olivxa and Nathan to atrive.

. Scott Anderson arrived with his family and entered hiz parent's bome. He was confronted by Michele
Anderson as soon 65 he entered the living room. We allege that Scott Anderson was shot multiple
times by his sister and also by McEnroe: Scott's wifes Erika witnessed this murder and ran for the
phone to call 911. Michele Anderson shot her sister-in-law twige as she ran for the phone, Brika was
unable to speak to the 911 operator before MoEnrae took the phonie sway from her.  Defendant
MoEnroe then shot her two additional times. In this small xoom, witnessing this horror was six-year-
old Olivia Anderson and her three-yeariold brother Nathan. 'We allege that McEnroe spoke to each
¢child and apologized for what be was about to do. The evidence will show that McEnroe then shot
each child in the head from close range.

In the span of one hour, the defendants had turned this family's Christmas Eve celebration into a scene
of mass murder, - I 4 .
1
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On Christmas Day, the Anderson property was silent.

The investigation into what the defendants did after the murders is continuing, but it appoars that they
drove - first nocth toward Canada, then gouth toward Oregon, arriving at neither destination -~ in an
evolving plan to avoid detection. They eventually decided to go back to the property and pretend to
discover thé bodies. They may have dxsposed of the firearms during thm time. No guns have been
recovered yet, -

On Wednesday morning, the day after Christmas,. whon Judy Anderzon had not atrived promptly at her

- job atthe Carnation Post Qffice, a co-worker went out to.the home, walked around, the locked gate and
discovered the orime soene. About two hours later, while Sheriff's depusies began to process the scene,
defendants Mighele Anderson and Joseph McEnvoe drove up in their pickup trock. They claimed
initially to be unaware of the murders. After being separated and interviewed at length the two were
eventually booked into jail. .

"Today we.are filing six counts of aggravated first-degree murder against each of these defendants, We
are alloging the existonce of two aggravating factors:

* First, in each case that-there were multiple viotimg and the murders woro carried out as a part of a
cotnmon scheme or plan or the xesult of a single act;

* Second, in the murders of Erika, Olivia and Na.thaﬁ Anderson that the murders were committed to
conoeal the commission ofa crirme, that'is, the murder of Soott Andetson, or to protect or conceal the
identity of the person committing a crime.

1f convicted of aggravated murder, the penalty under law is either life in prison without possxblhty of
rolense, or the death penalty. .

. Asg youn know, the prosecutmg attomey hag 30 days from the date of arraignment to decide whether or
not to file a notice declaring our intontion to pursue the death penalty, During this period of time, we
review the facts of the case, and considér any mitigating circumstances including any facts or issues
that the defénse may want to present. Given the magnitude of this crime, I pledge to give this case
serviouws consideration for applmntion of our state's ultimate punishment. But that decision is for
another day.

Today, in"addition to filing these charges, we want to join with those in our community who are
grieving the loss of three generations of the Anderson family. We acknowledge too, the loss suffered
by the Mantle fawily, the mother, step-father, brother and sigter of Exika Anderson.. The loss is
profound and immeasurable. It impacts not only those ‘who knew the Andersons, but all of us who
desire to live in a peaceful community

There is a nataral tcndency to look for a motive to try and maka some sense of a violent crime like this.
It is part of our investigation, but a searoh for a rational mottve it is ofien a frustrating endeavor. In -
the end, what motive could you find that would make sense of the sengeless slaymg of the Anderson
family? .

. 'While we share the community's distress ovet this critme, we are grateful, however, to be able to join
our efforts with those professionals in' the Shemiff's Office, the Medical Examinet's Office and the
Crime Lab. Together we will work to uncover the truth and seek justice for those whnse lives wert so
violently taken away.

2
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October 16, 2008

Statement of King County Prosecuting Attorney Dan Satterberg regarding the
death penalty option in the Carnation murder cases:

In the case of State v. Michele Anderson and Joseph McEnroe, 1 have decided that the
jury should have the option to consider the death penalty.

This dectsion is reached at the conclusion of a 10-month process in which the prosecution
teaim has sought inpyt trom sutviving family members, law enforcement, and the
attorneys representing the accused. I cotae 10 this conclusion after reviewing all of the

information, and in keoping with the role outlined for the prosecuting attorney under
Washington State law,

The Prosecuting Attorney has the obligation in potential capital murder cuyes to conslder
all relevant information about the crime and to weigh that against any mitigating
evidence favoring the charged defendants,

The crime that is alleged in this case against both defendants is the premeditated murders
of Wayne Anderson, age 60, Judy Anderson, 61, Scott Anderson, 32, Erica Mantle
Anderson, 32, Olivia Anderson, 6, and Nathan Anderson, 3.

Given the magnitude of these alleged crimes, the slaying of three generations of a family,
and particularly the slaying of two young children, I find that there are not sufficient

reasons to keep the death penalty from being considered by the juries that will ultimately
hear these matters.

The death penalty is this state's ultimate punishmett and is to be reserved for our most
sorious crimes. 1 believe this is one of those crimes. The jury, acting as the conscience

of the community, should have all relevant infortnation and all logal optlons before it in
consideration of this case.
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KATHRYN LUND ROSS
The Defender Association
810 Third Avenue, Suite 800
‘Seatile, WA. 98104
(206) 447-3900, cxt. 774

May 22, 2009

Dan Satte‘rberg

King County Prosecuting Attorney
516 3rd Ave, Suite W 554

Seattle, WA 98104-2390

. Re: State v, MceEnroe, No, 07-C-08716-4 SEA
Dear Mr. Satterberg:

As you probably know, on behall of Mt. McEnroe we are preparing & motion to dismiss the
Notice of Intent to seek the death penalty on several grounds. One basis of the motion is we
believe the slatutory requiremoent of RCW 10.95.040, that “the prosecuting attorney shall file
written notice of a special sc,nu,nung pwcwdlng to determine whether or not thc dcath penalty
should be imposed ; ' i .

clreunstances to merit lemcncy” 18 not met in Mr, MeEnroe's case,

At this point we are basing the motion on the only documents we know of that set forth yout
decision, the notice itself, filed on October 16, 2008, a “statement of King County Prosecuting
Attorney Dan Sattorborg regarding the death penalty option in the Carnation murder cases,” dated
QOctober 16, 2008, (which I belicve wag a progs relcase from your office), and a “Statement of
King County Prosecuting Attorney Dan Satterberg regarding Anderson Family Mugders,” dated
Docember 28, 2007, We aro wondering whether there are other records of your reasons for
seeking the death penalty against Mr. McEnroe that we should consider in bringing the motion.
If there ave no other records, are there reasons you can share now that are not contained in the
documents mentioned above? IFor instahce, did you have information (rom sources other than

' Mr. McEnroe’s attorneys that contradicted the materials submitted in Mr. MeEnroe's mitigation
materials submitted to you prior to your decision?

Thank you for your attention to this request.
Sincerely,
Katie Ross

Bill Prestia
Leo Tamaji
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DANIEL T. SATTERBERG

Offive of the Prosecuting Attorney
PROSLECUTING ATTORNEY

W400 King County Courthause

516 Thlrd Avenue
. Seatile, Washington 98104
King County (206) 296-9067
f : FAX (206) 296-9013

June 1, 2009

Kathryn Lund Ross

The Defendot Association
810 Third Avenue, Suile 800
Seattle, WA. 98104

Ro: State v. MeEBnrog, King County Cause No, 07-C-08716-4 SFEA
State v. Anderson, Kinp County Cause No, 07-C-08717-2 SCA

Dear Ms. Ross,

1 am writing in response to your letter dated May 22, 2009, in which you ask what if any records
o information I considered in making my decision to file writlen notices pursuant to RCW
10.95.040 of a special sentencing procecding to determine whethet or not the death penalty
should be imposed v the above referenced cages,

In making my decision I considered the facts and circumstances alleged that form the basiy for
charging your cliont and co-defendant Anderson with six counts of Ageravaled First Degree

" Murder, [ also considered the mitigation materials submitted by defense counsel in the abovo
cases. T have previously shared with you the only public record reflecting that decision, the press
release we issued on Oclober 16, 2008,

Ple@de do not hesitate to contact my office if you have any further guestions.

ce: Leo Hama
Bill Preslia
Lisa Mulligan
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DANIEL T. SATTERBERG [ 1
PROSECUTING ATTORNKY i
King County
Janwary 17, 2008
Wes Richards
Katic Ross

The Defender Association
810 3 Ave, #3800
Seattle, WA 98104

Re! State v. Joseph McEmrog, KCSC Cause # 07~C-087 16«4 SHA

Dcar Wes and Katie,

PAGE. &/ 10

Office of the Prosscuting Attormey
CRIMINAL DIVISION

W554 King County Courthouse
516 Thied Avenue

Beallle, Washington 98104

(206) 296-9000

I am writing to outline our expeotations conceming the mitigation process in the case of
Statg v. McEntoe, 07-C-08716-4 SEA. As you kuow, RCW 10,95.040 sets out a 30-day time
frame for the declsion on whether to file a notice to seek a special sentencing proceeding. That
tlme frame allows for tho consideration of mitigating circumstances to metit leniency,

In this case, the State will be conducting its own investigation of mitigating factors, This is
likely to include an analysis of potential mental health issues and the retention of a qualified
oxpert, We will also examine social history and facts surrounding the alleged offenses, Wo
anticipate that this process will be completed and a decision to file a notice made no later than

May 2, 2008.

We invite you to offer input into this process and the Prosecutor's decigion, To that end, we arc
soliciting any defensc mitigation materials to be submitted no later than Aprl 10, 2008, We are
also willing to offer an opportunity for you to meet with the Prosecutor prior to his decision
deadline during the week of April 14 - 18, 2008, The final scheduling for that meetmg can be

arranged when the mitigation materials are received.

I understand that this time frame may be shotier than the time taken by some cases in the past,
but it has been our experionco that the longer time period does not result in an appreciable
improvement in the mitigation information, and the longer period unnecessarily deluys the RCW
10.95.040 decision and, accordingly, the trial, It is our view that adequate information can be
gathiered within the time frame described in this letter, and that the public interest is better served

by a time frate closer to what is contemplated tn the statute,

Please feel frea to contact me if yon have any questions. T can be reached at 296-9450.

Sincerely,

For DANIEL T, SATTERBERG,
King County ?‘oseouting Attorney

Wa {6

Mark R, Luxson
Chisf Deputy, Criminal Division
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Maleng Will Seek Death Penalty -« Central Area Man
Accused Of Gunning Down Couple In Car Without
Provocation, Then Terrorizing Their Kids

By Rishard Suvern

King County Prosacutor Norm Malang will eaek Ihe doalh pénully against & Central Ateo man aaourad of
{tiling a husband und wifes and lerrotizing thelr tweo young ohlldren,

Solomon Daarbons, 22, is sharged In Superler Coun with iwe naunte of sggravaled firat-degrae murder in
thi denttis of Ryker Dean Johnaon and Monloa Jean Abal, bath 26, ee thay sal n thair uar Sept, 3,

He alno is chrrped with firsl-degres attempled mutder after allepediy trying to shoat tha onuple's 3-year-
old daughtar, who was eliting in the back seal, Prosecutors sald he almad hia handgun at 1ha pin and
putled the tigger, but tho weapon was out of ammunltian,

Duarkons then allagedly took the coupla's 1-year-old son from the oar abd fiung im onto the atreat,
Pragecutors sald Daarbone jumped Inlo the blood-splatiered vehiole and drave off,

The couple traveled from Suqusmish, Kileap County, te buy uraok covalne in Soatlle's Contral Area,
prosseuiors sald.

Although Dearbona han ne felorias on hia record, Malutig said the ¢ase merits ho lanlenoy. Tha slayings
wara Unproveled, he said,

The "agpravating clicumstance™ Lnder tha law, Matang sald, (e 1ha1 Daarbons allagedly Killed mote than
onw violim ax part of & semmon plan,

Deorlyana aflegedly was hangihg around the 2400 bloak of East Tertaca Slrant when he told friends he
wag golng o "amuke™ tha next person who oema by,

Whan ths couple stopped thelr cor, Dearbone walked up, apoke briafly and fired afx Himes. Johnaon was
shol four imes In the head, Abal had twe head wounda. -

Froseautars have & .25-calibar handgun they hallsve was the slaying weeﬁon. A 1&yearold flend af
Daarbona had elolen |t frotn his mother, Prosesuton alse sald they hava several withessas, and
Deanrbone's fingamprints allagedly were found on the viglima' car

Osarbona was arrasted ihvou days (ater, when pollse saw him walldng along a sireet n Ralnlar Vallay. A
lifatlme realdent of King Gounty, Caearbone is sigle with one ohlld,

It convictad of aggravated murder, Daarbons would face the deatih pehally of 4 mandatory sentence of life
in prison with na chanca for parole. Tha eage morks the 19ih tive Malehg has sougit tha demhspanalty
optlon, which became law in 1981,

Proasautors ars ot to try thair first sutch vase in four yoars noxt woek when Gal Brown's aggravated-
muder trial bagins,

Prosaoutors olaim Brown, ah Oragon parolen, toured, rapad and robbexd 21-year-uld Holly Washa of
Burleh In 1901 hefora kiling har and {eaving her body in the trunk of hor car near Sealtle-Tascma
International Ao,

Gopyright{c) 1892 Seattte Vimas Compnny, Al Rljlils S vive,

.

“http://community.seattletimes.nwsource.com/archive/?date=19931113&slug=1731536

10/22/2009
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F-R7-07
Prosecutor won't seek death penalty in deputy's fatal
shooting

Ry drin Sdnn Green
Foaltle Fimoa Easlskie bireau

King County Prosecuter Nortm Maleng anrioutioed yeslarday his 6ﬂk>e Wwon't geek tha desth panalty
ugainsl Roptald Keith Matthews, a 48.ysar.old Newoastio man aooused of kiling a King County aherlffn
deputy with the deputy's own guti 14 months ago,

Pgyahintrle expents concluded Matthewa, who has a fong history of menta! illness, was delusionnl and
paychotic on thal June aftarnoan when officialy gay he fatally shot shedil's Dapuly Rlehard Herzog on
©onl Craek Parkway in Newenatle, Maleng sald In a wriften statement,

Whils an expert hirad by Matthews' attornaya asld Maithaws' cocalrie use exacarbaled 8 pre-existing
mental dlgorder, an independent foranaic paychialriat reteined by the blete eald vocaine hiad contributed lo
Matihawa' "mxareme state of mental disturbunue," the atatement oald,

Motthews waa chargsd with epggraveted firsl-degren murdar on June 208, 2002, Provsecttors say that four
days sadlar, Matthews, high on ook cocalna, wes running naked through trefiie, pounding on cars and
shouting oheaanilien when Herzog confranted him.,

Witneonea told poliee Metthews iungad at tha daputy, whe used pepper apray an Matihews with no effect,
charglng papers say. A alryggle ensusd — Herzog's .40-caliber’ Glook pistol droppad to tha ground and ils
leadad magazine fall out of the firearm; Malthews pleked up the gun and reloaded the magazine before
firing all 16 bullets, four of them al Herzog's head, the papers say. Matlhews Imler clirrendered to police.

Hetzog's position a8 a sherifi's dapuly elevated the ¢rime Fmrnﬁr‘st»degrae murder ta sggravated first
degroe murder, ‘The only punlshmants allowed undet slaie law for e tatter shargn are life in ptison
without the possibllity of release or the death pehally,

In explaining his desision not to esak the death penalty against Matthews, Maleng oited & fist of elght
miligating ciraumstances that, under siate iaw, marit lenisncy. Hq ¢anchided thers's evidence Malthews
it two of the alght mitlgating factors in tat Matinews “was undsr tho Influends of extrame mantal
disturbance™ and did rot have the capacily "to approclate tie wedngfuiness of his ... aonduct” of the abllity
I “zonform his conduet ... to tha requirementa of lew" heoauss of o mental disease or defaat,

Matthawa' altornays could not be reached for commant yaatard.a);f.

Matthews haa been held withaut bail in the King County Jall slnae hig arrest, He le axpected to eppeat in
souit Friday when & trial date likely will be sel, wald Dan Donchos, spokesmarn for the vounty Proseculing
Atterney's Offica,

Malarg's ennouncement eame three daye befora a couri-mandateéd deadline for u daclalen by praseculora
on whether to eaalt tha death panalty, A Bupsrier Coun judge twice granted axtenslona for the declalon,

Sara Jaan Green, 206-816-5684 or syreenihaeattietimes.com

. http://community.seatt]etimeé.nwsouroe.Gom/arclhivc/?date==2003082'7&slugw--.matthewsz7e 10/23/2009

,
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Execution ruled out for alleged shooter i
By Natafte Slryof y

Sonllls Tinea alar] reporar

Naveed Haq. the man aeoused of a ehooting
rampage at the Jewlsh Federation of Greater Seallls
that lolt ane woman dead and five others waundad,
wliib ot face the death panalty,

,/
1 PREY fof2 NEXTS - 2/
. /7

King Oounty Prosesuting Aterney Norm Malang
announcad Wednasday that he will nol seek the
donth panuiy for My beonuse of hig history of

taok sevaral nonths to revie o L0 THE ABAT 1Y FIMES
trianled ml} 058, Malend a. o ri “h:rs ¢ tW Viotrne Chayl Stunbo, (it oentar, ned Gurl Goldiman are
a decada’a worth of Hag's mental-heallh-treatman coméanied by frlands durlng 1 Juwiuh Fudaralion of Greater
racords hofore making hin dacision, he sald i a Yeatle tews sonfbronoe alter Navend Haga hesiing, At

slotbment. tar rlght ls lantta Bidol, tha (ederallon’s fusmur prasidsnt,

) view thin atime an one of tho mott verious erimes
that haa ever ocaitired In this city,” he sald,

Hug, 31, ia acetised of foreing his way into the Helntaq

Relltewh offiasa of the faderation on July 24 by /\n:hwl” Hettraset bl nrte 13 kDt 4l Juwanshs wIhGe
piting a gun to the back of i 14-year-old glrl to enter :

ths lockad bullding. Acoording to sharges, he carred two guns and spewad anti-Gemitie statementa aa ha
made his way through the officea, randomly shaoling those he encountared white people roremmed arkd
tried to escape, aema jumping out of windows or hiding Ihslde,

"Thare ara Jaws," ha rapotedly tald operatora in a 811 call. | wart theee Jows to get out,”
Haq has identified Himsall a» an Amerlcan Mualim.

Pamela Wmsch(e( direclor of the fedaration'a annual fundralaing oampulgn was killed, and five other
women wers secloisly Ijured,

Haq la oharged with one vount of aggravated rst-depree murde.n fiva counta of attampted inurder,
. Kidnapplng, burgtary and mallclows harasement. Tha only possfhis punishmaats for aggravated first-
dagraa murder ar iife In prisen without the posstbiilty of relegae, or the death pennily,

Naw, Haq will fscn Hite int prison if eonvicled, i

The nawa that he wauldnY fave oxeoudion If sohvisted raselvad mixad tanotion Wadnesday from those
mont closely affacted by the rampage. L
Raprasontativen of tha fadaration suld Wetinaydsy after a court gohedullng hearlng that the organization
had no offlolal position on the daath panalty.

"Wa have avery confidence that Prosscutor Maleng will wnduo( @18l and equitabla trial that will reaull in
& jual dealelon,” ehaitwoman Robin Boehlar auid,

In & ctatamant, YWanohtar's ahildrer, Nisols and Mark Waschter, sald they ere chaosing nat to fosun on
Haqs fsta. Howaver, thay added, “Hig erual and onllous dlsregard for the {lves of ga many, In our viaw,
forfalted hia right to preserve his own."

Victim Choryl Stumbeo, wia was it i the abdomen, aald ahe had apant mantha thinking sboud the death
ponalty, relying on her falth and family, before conaluding ehe couldn't aupport capital punlshmant,

*( think someone aerving out the rast of thelr life lhinking about whal thay dld is a more [tst aulooms " she
aaid, "Raath i3 a ralensae,”

&tumba, who has raturned to wark past ime, said she ia slowly ra:overinp physlazlly, emctivnally and
paychalogleally from the shaoting. ]

"o pratty much relived overything,” she sald. | can't think of any aapect of my life it hasnt fauched. | pray
mora often. | wake up and think aboul what happared. I'm much more certiered apiritually fow .., | dont
fael angry fght now, I'm sad.”

Another vielim, Carel Goldman I also kack at work, Christina Rexoad and Layla Bugh aro atil
racavaring, as is viclim Dayna Kieln, who gave biith laet matgh 1o a son,

In makting hie announcement Wednesday, Malarg said that he in required by otate law to conalder
"millgating factor" when deciding Whether to seek the death panally, "Merital disease or dlatest” [s one of
those linted factors. Maleng seid he still balieves that under the law Hag will be hetd (lly agcountable for
hia allaged crimes,

Records and interviews with frlends and famlly show Had Paes a tumuliuols past with a hiatory of mantal
{saues.

http://c'aommunity.seéttletimes.nwsource. com/archive/?date=2006122 | &slug=hag2 1m 10/23/2009
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A Kennewlck altorney rapresenting Haq on a previous misdemeanar charge of lewd sendudl sald ahanly

after |he shosting thal Hag has been gatting payohistrie halp for about 10 ywara and has baen dlagnosed
with bipolar digarder,

Theugh ha graduated from cullege with a degres (1 slestrloal enginearing, ha hadn't held 4 slabla Job and

waa rantihg @ emall room in Everett bafore the shooling, Botu friends sald he had hecone Invreasingly
inolated and sngry.

C. Wasley Richarda, Hag's eltorhey, sald he was satisflad with Malang's desition and, at this ime, Hag
planined to maintain hib plen of Nt guilty. Praviously, Haq had pltempled lo plead gullty but tatar antersd «
hot gullly plea, -

Mag will redurn to court Jan, 17 (& hava fulure courl hesringa soheduled, Berlor Depuly Presecullng
Attorniay Don Raz sald he expects the trial to begin someltme in 2007,

http://community seattletimes. nwsouree,com/archive/Ndate=20061221 &slug=hag2 Lm 10/23/2009
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )
) No. 07-C-08716-4 SEAY
Plaintiff, ) 07-C-08717-2 SEA
)
Vs, ) STATE'S RESPONSE TO
) DEFENDANTS' "MOTION TO
'%SEPH THOMAS McENROE, and ) STRIKE NOTICE OF INTENT TO
MICHELE KRISTEN ANDERSON, ) SEEK THE DEATH PENALTY ON
) GROUNDS THAT IT WAS FILED IN
Defendants. ) VIOLATION OF RCW 10.94.040"
)
)

L INTRODUCTION

The defendants are charged with six counts of Aggravated Murder in the First Degree for
the December 24, 2007 killings of six members of Michelle Anderson's family. In each count
and as to each defendant, the aggravating circumstance alleged is that "there was more than one
victim and the murders were part of a common scheme or plan or the result of a single act"
pursuant to RCW 10.95.020(10).

The defendants have filed the second of their motions to strike the notice of intent to seek
the death penalty. The defendants' memoranda in support of this second motion are substantially

sitnilar, and frame the defendants' claim as follows: That King County Prosecuting Attorney

STATE'S RESPONSE TO DEFENDANTS' "MOTION

TO STRIKE NOTICE OF INTENT TO SEEK THE Daniel T, Satterberg, Proscouting Attorney
DEATH PENALTY ON GROUNDS THAT IT WAS W3554 King County Courthause

FILED IN VIOLATION OF RCW 10.95.040" - 1 516 Third Avenuc

Seattle, Washington 98104
(206) 296-9000, FAX (206) 296-0955
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Daniel T. Satterberg did not follow the dictates of Chapter 10.95 RCW in deciding to seck the
death penalty against these defendants becanse Mr. Satterberg considered information other than
potential mitigation, such as the facts of the crimes themselves and the strength of the available
evidence, in making his decision to seek the death penalty, In addition, the defendants urge this
Court to reverse Mr. Satterberg's decision in these cases based its own review of the purported
strength of the defendants' mitigation evidence.

The State's response to this motion is threefold. First, the plain language of the statute at
issue shows the legislature's intent that the elected county prosecutof certainly should consider
any relevant information at his or her diSpos;L including the facts of the case and the strength of
the available evidence, in making the decision as to whether to seek the death penalty. Second,
the construction of the statute proposed by the defendants is absurd on its face and would lead to
absurd results, which courts must avoid when construing a statute. And third, given that the
decision to seek the death penalty is a decision addressed solely to the discretion of the elected
county prosecuior, any invitation from the defendants to this Court to second-guess that decision
by re-weighing the defendants' potential mitigation evidence would constitute a violation of the
separation of powers doctrine. In other words, and in short, 1) the plain language of the statute
does not support the defendants' argument, 2) the defendants' proposed construction of the statute
is absurd and would lead to absurd results, and 3) this Court is not vested with the authority to
intervene in the elected prosecutor's decision. Thus, this second motion to dismiss the notices of

intent to seek the death penalty should be denied,

STATE'S RESPONSE TO DEFENDANTS' "MOTION
TO STRIKE NOTICE OF INTENT TO SEEK THE Daniel T. Satterberg, Prosccuting Attomey
DEATH PENALTY ON GROUNDS THAT IT WAS W554 Kitg County Consthouse

o n 516 Third A:
FILED IN VIOLATION OF RCW 10.95.040" - 2 soTuri b

(206) 296-9000, FAX (206) 296-0955
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Llm  ARGUMENT
2 A. THE PLAIN LANGUAGE OF THE STATUTE PROVIDES THAT .THE
PROSECUTOR SHOULD CONSIDER ANY RELEVANT INFORMATION AT

3 - HIS OR HER DISPOSAL. NOT JUST POTENTIAL MITIGATION

. EVIDENCE,

p The defendants urge this Court to dismiss the death notices filed in these cases on

6 grounds that Mr. Satterberg considered information that the applicable statute precludes him

; from considering in making his decisions regarding the death penalty. Specifically, the

S defendants argue that RCW 10.95.040 forbids the elected prosecutor from considering anything

o other thap mitigating evidence in deciding whether to seek the death penalty in any given
0 aggravated murder case. But the plain language of the statute defeats this claim. Accordipgly,
" this motion should be denied.
2 It is axiomatic that in construing any statute, a court's primary objective is to ascettain
3 and carry out the legislature's intent. State v. Jacobs, 154 Wn.2d 596, 600, 115 P.3d 281 (2005);
1 State v. J.P., 149 Wn.2d 444, 450, 69 P.3d 318 (2003). If the meaning of the statute in question
5 is clear from its plain language, legislative intent is derived from the plain meaning of that
s statutory language alone; no further interpretation is necessary. State v. Wentz, 149 Wn.2d 342,
7 346, 68 P.3d 282 (2003). The plain meaning of a statutory provision is to be discerned from the
s ordinary meaning of the language at issue, but not viewed in isolation; rather, the court must
1 consider the context of the statute in which that provision is found, related provisions, and the
20 statutory scheme as a whole. Jacobs, 154 Wn.2d at 600-01. Moreover, a court should not adopt
o1 an interpretation of a statute that renders any portion of the statute meaningless. State v, Keller,
- 143 Wn.Zd. 267,277,19P.3d 1030 (2001). Again, a court must be mindful that its purpose in
- construing a statute is to "determine and enforce the intent of the legislature™; thus, it must not
24 || STATE'S RESPONSE TO DEFENDANTS' "MOTION

DEATHPENALTY ON GROUNDS THATITWAS Sl Sutrbe e Ay
FILED IN VIOLATION OF RCW 10.95,040" - 3 Seal, Woshington 98104
(206) 296-5000, FAX (206) 206-0955
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interpret a statute in a manner that thwarts legislative intent. State v. Alvarado, 164 Wn.2d 556,
562,192 P.3d 345 (2008).

The statutory provision at issue here states that the elected county prosecutor "shall file
written notice of a special sentencing proceeding to determine whether or not the death penalty
should be imposed when there is reason to believe that there are not sufficient mitigating
circumstances to merit leniency.” RCW 10.95.040(1) (emphasis supplied). The defendants
contend that the italicized phrase of this provision means that in every aggravated murder case,
the prosecutor must consider the evidence of potential mitigation -- and nothing else -- and
determine whether that potential mitigation, considered in complete isolation, appears
insufficient to merit leniency in and of itself.

But the defendants' proposed construction of the statute contradicts the plain language,
which clearly states that the prosecutor should file a notice of intent to seek the death penalty
"when there is reason to believe" that the potential mitigation evidencé is insufficient to "“merit
leniency." Simple logic and common sense dictate that such a "reason to believe" that the
potential mitigation is insufficient to "merit leniency™ must come from sources other than the
potential mitigation evidence itself. Put another way, the plain meaning of RCW 10.95.040(1) is
that the prosecutor will engage in a weighing process by considering any potential mitigation
along with any and all other relevant information including, most obviously, the facts of the
crime and the strength of the available evidence. By contrast, the defendants' proposed -
construction of the statute would render the words "reason" and "merit" functionally
meaningless. Only after considering o/ of the available information would the prosecutor be
able to come to a conclusion as to whether there is "reason to believe" that the death penalty is

warranted. Any other reading of this provision simply defies common sense.

STATE'S RESPONSE TO DEFENDANTS' "MOTION
TO STRIKE NOTICE OF INTENT TO SEEK THE Daniel T. Satterberg, Proseonting Attorney
DEATH PENALTY ON GROUNDS THAT IT WAS W3554 King County Courthouse

l 516 Thi e
FILED IN VIOLATION OF RCW 10.95,040" - 4 et hvenee

(206) 296-9000, FAX (206) 296-0955
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Furthermore, although the Washington Supreme Court has not expressly rejected the
precise argument the defendants are making here, the cout's cases impliedly recognize what is
obvious from a sensible reading of the statute's plain language: that consideration of the crime at
issue and the available evidence is an intrinsic part of a prosecutor's decision to seek the death.
penalty. See, e.g., State v. Rupe, 101 Wn.2d 664, 700, 683 P.2d 571 (1984) (noting that
"prosecutors exercige their discretion in a manner which reflects their judgment concerning the
Seriousness of the crime or insufficiency of the evidence" in determining whether to seek the

death penalty) (emphasis supplied); State v. Campbell, 103 Wn.2d 1, 26-27, 691 P.2d 929 (1984)

(same, quoting Rupe, 101 Wn.2d at 700); State v. Dictado, 102 Wn.2d 277, 297, 687 P.2d 172

(1984) (observing that when a prosecutor evaluates evidence of mitigation, “[t]his evaluation
must determine if sufficient evidence exists to convince a jury beyond a reasonable doubt that
there are not sufficient mitigating circumstances™) (emphasis supplied). These pronouncements
by the court constitute further evidence that the defendants’ interpretation of the statute is wrong,.

Moreover, another basic rule of statutory construction requires that the plain meaning of
RCW 10.95.040(1) be considered in light of Chapter 10.95 RCW as a whole. Thus, it should be
noted that RCW 10.95.030(2) contains very similar language as that contained in RCW
10.95.040(1):

If, pursuant to a special sentencing proceeding held under RCW

10.95.050, the trier of fact finds that there are not sufficient mitigating

circumstances to merit leniency, the sentence shall be death.
RCW 10.95.030(2) (emphasis supplied). Ifthe defendants' proposed construction of RCW
10.95.040(1) were correct, meaning that eléoted county prosecutors are forbidden from

considering anything other than mitigating evidence in deciding whether or not to seek the death

penalty, then RCW 10.95.030(2) when read in isolation would mean that juries are also

STATE'S RESPONSE TO DEFENDANTS! "MOTION
TO STRIKE NOTICE OF INTENT TO SEEK THE Daniel L. Sattorbers. Prosscnting Aft
DEATH PENALTY ON GROUNDS THAT IT WAS W3t King Ceris Comnian - URg Attomey

FILED IN VIOLATION OF RCW 10.95.040" - 5 Seade, Wasnpgion 96104

{206) 296-9000, FAX (206) 296-0955
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forbidden from. considering anything other than mitigating evidence in deciding whether or not
to impose the death penalty. This also demonstrates that the defendants’ proposed construction
of RCW 10.95.040(1) is contrary to the legislature's intent as evidenced by a commonsense
reading of the statutory language at issue.

Nonetheless, the defendants contend that the prosecutor cannot consider the facts of the
crime or the strength of the evidence, whereas juries can, because a different provision requires a
sentencing jury to answer this question: "Having in mind the crime of which the defendant has
been found guilty, are you convinced beyond a reasonable doubt that there are not sufficient
mitigating circumstances to merit leniency?" RCW 10.95.060(4) (emphasis supplied), Thus, the
defendants argue, the absence of such language in RCW 10.95.040(1) means the prosecutor
cannot consider the crime in deciding whether to seek the death penalty. Again, as will be
discussed in detail in the next argument section, this construction of the statute is patently
absurd. Moreover, the two provisions serve completely different funcﬁons: While the
prosecutor must decide the threshold issue of whether a defendant's punishment should even be
considered by a jury in the first place, the jury must decide beyond a reasonable doubt that the
defendant’s mitigation does not merit leniency in order to impose a death sentence. Accordingly,
these provisions are easily harmonized, and the difference in the way they are worded makes
perfect sense.

In sum, the defendant's proposed construction of RCW 10.95.040(1) requires a strained
and contorted reading of the stafutory language that does not comport with. its plain meaning.
Thus, the defendants’ proposed construction contravenes legislative intent, and should be

rejected.

STATE'S RESPONSE 170 DEFENDANTS' "MOTION
TO STRIKE NOTICE OF INTENT TO SEEK THE Daniel T. Satterberg, Prosecuting Attorney
DEATH PENALTY ON GROUNDS THAT IT WAS W554 King County Courthouse

FILED IN VIOLATION OF RCW 10.95.040" - 6 Sestl, Woshinglon 98101

(206) 296-9000, FAX (206) 2960955




17500752

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

B. THE DEFENDANTS' PROPOSED CONSTRUCTION OF THE STATUTE IS
ABSURD AND WOULD LEAD TO ABSURD RESULTS,

As discussed above, the defendants' arguments fail the first rule of statutory construction
under the “plain meaning" analysis. But secondarily, the defendants! arguments fail under
another well-established rule of statutory construction: that wherever possible, statutes must be
construed in a manner that avoids absurd results, The defendants’ motion should be denied for
this reason as well.

When a court interprets a statute, the court must avoid reading the statute in a manner that
produces absurd results. State v. I.P., 149 Wn.2d at 450, This rule is based on the commonsense
notion that the legislature is presumed to intend that its enactments should not result in absurdity.
State v. Vela, 100 Wn.2d 636, 641, 673 P.2d 185 (1983). In order to avoid such absurd results, a

court should avoid reading a statute in an overly natrow or constrained manner. As the United

States Supreme Court explained over 60 years ago,

We are mindful of the maxim that penal statutes are to be strictly
construed. And we would not hesitate, present any compelling reason, to apply it
and accept the restricted interpretation. But no such reason is to be found here.
The canon in favor of strict construction is not an inexorable command to
override common sense and evident statutory purpose. It does not require
magnified emphasis upon a single ambiguous word in order to give it a meaning -
contradictory to the fair import of the whole remaining language, As was said in
United States v. Gaskin, [citation omitted], the canon "does not require distortion
or nullification of the evident meaning and purpose of the legislation." Nor does
it demand that a statute be given the "narrowest meaning"; it is satisfied if the
words are given their fair meaning in accord with the manifest intent of the

~ lawmakers.

United States v. Brown, 333 U.S. 18, 25-26, 68 8. Ct. 376, 92 L. Ed. 442 (1948).
In this case, even assuming for the sake of argument that the "plain meaning" analysis
does not defeat this motion outright, the defendants' proposed interpretation of RCW

10.95.040(1) would clearly lead to absurd results. Indeed, it strains the bound of reason to
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attempt fo imagine how an elected prosecutor. could possibly make a rational decision as to
whether to seek the death penalty in any aggravated murder case without considering all relevant
information at his ot her disposal including, most obviously, the facts of the case and the strength
of the available evidence. Put another way, if anything would lead to an arbitrary, wanton and
freakish application of the death penalty in violation of Fubrman v. Georgia,! a rule requiring a
prosecutor to distegard everything but the defense's mitigation packet would certainly do s0.”

Moreover, the defendants' proposed construction of the statute is not only absurd in the
results it would produce, it would be impossible to implement. Given that it is the prosecutor
who charges defendants with the crime of aggravated murder in the first place, how is it that the
prosecutor is to shield him- or herself from tl}e facts of the crime and the available evidence such
that he or she can consider only the defendant's mitigation packet - Wl‘liCh, at least in this county,
through no fault of the prosecutor's office, is not even produced by the defense until many
months, a year, or more after the crime has occurred? The defendants' proposed construction
fails fora this reason as well.

In_ shiort, it should go without saying that the elected prosecutor must consider all relevant

information before deciding whether to seek the death penalty in any given case, and to suggest

1408 U.S. 238, 92 8. Ct, 2726, 33 L. Ed. 2d 346 (1972).

* Hypothetically, based on the reading of the statute that the defendants propose, a prosecutor
would seek the death penalty in a case where the available evidence proving premeditation, the
defendant's identity, or some other necessary element is not especially strong, yet the mitigation
evidence presented is negligible. By the same token, that same prosecutor would not seek the
death penalty in another case where the evidence of guilt is overwhelming, the defendant's
criminal history is lengthy, and the crime is undeniably heinous, yet the defendant succeeds in
presenting a compelling mitigation packet. In other words, those most deserving of death would
be spared by the prosecutor's initial decision, while marginal cases would proceed to verdict. For
obvious reasons, this simply cannot be the law.
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otherwise defies common sense. As one commentator has stated in an article generally critical of

the application of the death penalty:

In sum, death-worthiness requires a holistic assessment of crime, record,
background, and mitigation. Because a prosecutor has a universe of murder cases
to compare, he/she is much better suited to applying a "worst of the worst" metric
than a jury analyzing a single crime and individual in isolation. It is in this factual
and Jegal framework that prosecutorial discretion is exercised.’

The defendants’ proposed construction of RCW 10.95.040(1) would not allow this

"holistic assessment." It should be rejected.

C.  THE DEFENDANTS' INVITATION TO THIS COURT TO REVERSE MR.
SATTERBERG'S DECISION BASED ON THE PURPORTED STRENGTH OF THEIR
MITIGATION PACKETS IS AN INVITATION TO VIOLATE THE SEPARATION OF
POWERS DOCTRINE.

Lastly, viewing the defendants' pleadings as a whole, it seems clear that the defendants
are asking this Court to independently re-examine their mitigation packets, to find that the
information contained in those packets provides a basis to merit leniency, and to override Mr,
Satterberg's decigion to seek the death penalty in these cases. Such an undertaking would violate
the separation of powers doctrine, ag the initial decision as to whether a special sentencing
proceeding will be held rests with the elected county prosecutors, not the judiciary. The '
defendants' claim fails for this reason as well.

The Waéhington Supreme Court has previously held that RCW 10.95.040(; 1) constitutes a

proper delegation of legislative authority to the executive branch in vesting county prosecutors

3 Prof, Jules Epstein, Death-Worthiness and Prosecutorial Discretion in Capital Case Charging,
Widener Law School Legal Studies Research Paper Series no. 09-39, p. 11. This article may be
downloaded free of charge from The Social Science Research Network, at
http://ssin.com/abstract=1498704.
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with the discretion to seck the death penalty in cases that meet the applicable standards.
Campbell, 103 Wn.2d at 25-27. In addition, the court "has never recognized a prosecutor's
discretion to file charges or to seek the death penalty as a judicial function." State v, Finch, 137
Wn.2d 792, 809 975 P.2d 967 (1999). Moreover, "[a]lthough the exercise of prosecutorial
discretion under the sentencing structure of RCW 10,95 is not strictly analogous to the exercise
of discretion involved in the charging function, the principle is similar" in that the prosecutor
examines the available evidence and determines whether the issue of mitigation should go to the

jury. Dictado, 102 Wn.2d 297-98. Further, "{tJhe power of the Legislature over sentencing is

plenary[.]" State v. Benn, 120 Wn.2d 631, 670, 845 P.2d 289 (1993). Therefore, the fact that the
legislature has properly delegated the initial decision whether to seek the death penalty to the
county prosecutors ipse facto means that 11 would violate the separation of powers doctrine for a
court to re-weigh the aggravating and mitigating circumstances and second-guess a prosecutor's
decision in this regard.

Nonetheless, the defendants agk this Court to consider their mitigation packets and to
make its own subjective decision as to whether a special sentencing proceeding should be held.
In so doing, the defendants argue the purported merits of their mitigation evidence, and they
question Mr. Satterberg's decision to submit the death penalty decision to the jury. This is an
inapprépriate inquiry for this Court to engage in, as the discretionary decision has already been
made by the person entrusted to do 50 by the legislature. This Court should decline the

defendants' invitation to override the legistative and executive branches in this fashion.
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.  CONCLUSION

For all of the foregoing reasons, this Court should deny the defendants' "Motion to Strike
"Notice of Intent to Seek the Death Penalty on Grounds That It Was Filed in Violation of RCW
10.05.040."
QW/L
Respectfully submitted this day of January, 2010,

DANIEL T. SATTERBERG
King County Prosecuting Attorney

By:

Jameg'Tude Konat, WSBA #16082
Serior Deputy Prosecuting Attorney
By: : : }

Michagt Mohandeson, WSBA #30389
Senior Deputy Prosecuting Attorney

By:

‘ Andigd R, Vitalich, WSBA #25535
Setfior Deputy Prosecuting Attorney
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON
COUNTY OF KING,

Plaintiff,
V.
JOSEPH T. McENROEL,

Defendant

No. 07-C-08716-4 SEA

DEFENDANT McENROE’S REPLY TO
STATE’S RESPONSE TO MOTION
TO STRIKE NOTICE OF INTENT TO
SEEK THE DEATH PENALTY ON
GROUNDS THAT IT WAS FILED IN
VIOLATION OF RCW 10.95.040 AND
MEMORANDUM OF LAW IN
SUPPORT THEREOF

S S N S St Nnt? N vl et et

REPLY

The State’s Response to Mr. McEnroe’s motion argues that the motion should fail

becanse, it alleges, “1) the plain language of the statute does not support the defendant’s

argument, 2) the defendant’s proposed construction of the statute is absurd and would lead to

absurd results, 3) this Court is not vested with the authority to intervene in the elected

prosecutor’s decision.” State’s Response at 2.
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OF INTENT TO SEEK THE DEATH PENALTY
ON GROUNDS THAT IT WAS FILED IN
VIOLATION OF RCW 10.95.040 AND
MEMORANDUM OF LAW IN SUPPORT

THEREOF
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Mr, McEnroe replies to this threefold response thusly: First, the State has ignored the
“plain language” of RCW 10.95.040 and read into it language the state wishes the legislature had
included. The legislature directed prosecuting attorneys to focus on the sufficiency .of mitigating
factors and not circumstances of the crime.

Second, there is nothing “absurd” ébout Mr. McEnroe’s aséertion that a prosecutor’s
decision to file a notice of intention to seck the death penalty must be made based on the
sufﬁciency of mitigating circumstances known to the prosecutor. Understanding and applying
RCW 10.95 as a multiple filtering sentencing scheme effects legislative intention, honors
constitutional sepatration of powets, and promotes efficient use of eriminal justice resources. The
State’s Response essentially calls for the prosecutor to ignore the statutory sentencing scheme
and determine whether to file a death notice using a procedure developed by the prosecutor
himself, rather than by the legislature.

Third, judicial review of the State’s decision of whether to file a death notice does not
violate separation of powers because a notice of intention to seek the death penalty is not a
criminal charge nor within the prosecutorial charging function. Couxts in this state have stricken
death notices even for minor defects in form and service. All three parts of the State’s Response

are discussed in more detail below.,
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I. The State Has Misread The Statute, the State Does Not Understand the
Statutory Scheme of RCW 10.95.040, and Defendant’s Construction Does
Not Produce Absurd Results
The State’s reply admits that in ﬁling notices of intention to seek the death penalty
against the defendants here the prosecutor not only considered the alleged factual circumstances
of the murders but considered them almost, if not entirely, to the exclusion of the mitigating
evidence proffered by both defendants. In fact, the State’s reply does not suggest any
deficiencies at all in the mitigation evidence., The State’s reply supports the contention that
Prosecutor Dan Satterberg made up his mind to file a notice of intention to seek the death penalty
very early on and there was no kind or amount of mitigating evidence that could dissuade him
because of his reaction to the crime itself.
Mr. McEnroe discussed the plain language of RCW 10.95.040 in his Opening Brief at 13
—20. In responge the State urges the Court to ignore the omission of any reference to the
circumstances of the crime. The state sitply ignores the case law on interpretation of statutory
language it does not like and denigrates the defendants’ arguments as “absurd.” As noted, the
statutory scheme is not “absurd,” and proper application of it will not lead to absurd results,
As explained in Mr. McEnroe’s opening brief, Washington’s death penalty scheme does
not favor death sentences, Opening Briefat 15 - 17. It is not supposed to be easy for prosecutors

to seek or to secure death sentences. Unlike many other states, the only crime that can even be
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considered as a potential capital prosecution is premeditated murder.! No matter how horrible a |
rape-homicide might be, or a homicide of a child by neglect or abuse, or how reckless a
defendant might be in actions which resulted in the death or deaths of innocent victims, unless a
defendant deliberates and has a premeditated intent to kill, the death penalty is not an option
regardless of a defendant’s criminal record or any other offensive citcumstance of the ctime or
the defendant.

When the state believes it can prove a murder is premeditated and the facts of the murder
seem to warrant more punishment than a bare charge of first degree murder carries under the
standard sentencing range, the prosecutor may consider whether statutory sentencing
enhancements under RCW 9.94A allow for adequate renouncement and punishment of crime.
The prosecutor may then consider whether the facts of the murder, when compared to other
premeditated murders, are especially heinous and, if so, whether one of the fourteen aggravating
factors defined by the legislature in RCW 10.95.020, applies and can be proven. This is when a
prosecutor selects the worst of the worst premeditated murders from the herd of all premeditated

murders —all of which are extremely serious crimes. A prosecutor properly focuses on the

! To give but a few examples, Texas allows death eligibility for “intentional or knowing” murder. TEX. CODE ANN.
19.02(k). Arizona allows death eligibility for premeditated or felony murder. ARIZ. REV, STAT. ANN. § 15.1(g)(1).
Oregon allows death eligibility for premeditated or felony murder, and California allows it for all first degree
murders. CAL. PENAL CODE § 187-199, ‘
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circumstances of the murder when he decides whether or not to charge aggravating factors under
RCW 10.95.020, that is, whether to render a crime eligible for death sentencing,

Once a prosecutor has considered facts of a crime and charged aggravated murder, the
eligibility phase of our capital sentencing process is over. The prosecutorial charging function is
over, Prosecutorial assessment of any aggravated circumstances of the murder is over. At this
point the process is sentence selection which marries legislative and judicial functions. The
legislature sets the range of sentencing options (in the case of aggravated murder, this means life
in prison without release, or the death penalty) and it is the court’s function to assure the proper |
sentence is applied within the range. The prosecutor is tasked with filing a notice of intent to
seek the death penalty under very restricted circumstances, when the prosecutor has reason to
believe there are not sufficient mitigating circumstances to merit leniency (a life without release
séntence). “Reason to believe” sets a “reasonable prosecutor” standard for assessing mitigating
factors applicable to a defendant. The legislature has clearly al“temp;ted to minimize prosecutorial
subjectivity and to assure standardized procedures throughout the state. The prosecutor’s focus
moust be on mitigating circmnstanceé and the court not only can but must oversee the filing
procedures to assure death notices are filed only when the statute is followed, both procedurally
and substantively. When prosecutors follow the clear language of RCW 10.95.040 and file
notices only when thete are not sufficient mitigating circumstances then the overarching design

of Washington’s death penalty scheme is achieved, capital trials and all of the extraordinary
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expenditure of public resources they entail, will be reserved only for the worst of the worst

murders committed by the worst of the worst individuals,

I.  RCW 10.95.620 Is Meant To Be Applied Only To The “Worst of the Worst”
Premeditated Murders

Premeditated murder is classified as a “worst” crime under Waghington law. It is a Class
A felony with a maximum sentence of life in prison with possibility of release. RCW 9A.20.021.
It is & “most serious offense,” RCW 9.94A.030 (29); a “violent offense,” RCW 9.94A.,030 (50);
and a “serious violent offense,” RCW 9.94A.030(41). One count of premeditated murder has a
minimum standard sentence range of 240 to 320 months (20 years to 26 vears and six months).
A defendant’s “offender score” is calculated from his prior criminal history, and may raise the
standard range sentence as high as 411 months to 548 months (34 years, two months to 45 years,
six months). RCW 9.94A.515. Proof of enumerated aggravating factors under RCW 9,94A.535
permits tl‘le court to impose sentences greater than the standard range. The use of a deadly
weapon (RCW 9.94A.517) or a firearm (RCW 9.94A.533) in a premeditated murder adds
additional years to the standard range sentence which must be served consecutive to the total
sentence otherwise imposed. Sentences for multiple counts of premeditated murder must be

served consecutively.
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It is apparent that the legislature considers premeditated murder by itself to be a most
serious crime and sentencing enhancements allow for identification and especially severe
punishment of the worst premeditated murders. Standard sentencing protocols under RCW
9.94A recognize a broad range of circumstances of premeditated murders and allow the state and
the cowts to appropriately distinguish a single victim murder with only a bit more than a
“moment in time” of premeditation committed by a first time offender, meriting a sentence of
twenty years, from murder or mur;iers involving a “particularly vulnerable” victim, “manifest
deliberate cruelty to the victim,” “a high degree of sophistication or planning,” or the other
factors described in RCW 9.94A.535(3), for which sentencing enhancements assure “
imprisonment for most if not all of a defendant’s natural life.,

Washington’s deaﬁh penalty statute, RCW 10.95, does indeed require a prosecuting
attorney to determine whether a premeditated murder is among the “worst of the worst” crimes
and therefore eligible for a sentence of death, However, this death eligibility determination is a
charging decision within the prosecutorial function — this death eligibility decision is not the

decision to file a notice of intention to seek the death penalty. Instead, this death eligibility

decision it is the decision whether ot not to charge a defendant with aggravating factors under
RCW 10.95.020,

RCW 10.95 is intended to be applied to those premeditated murders in which the facts of

the crime are so offensive as to distingnish them from even the worst of the murders that can be
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charged and sentenced under RCW 9.94A. RCW 10.95 is for the worst of the worst of
premeditated murders.® A prosecutor’s charging discretion must be applied at this critical
juncture. It is in deciding whether to clevate the charge to aggravated murder punishable by a
minimum of life in prison without release that the prosecutor must scrutinize the facts of the
crime and determine whether the facts are clearly more heinous than most premeditated murders.
The legislature has listed féurteen aggravating factors (RCW 10.95.020) which may
distinguish a premeditated murder from even one of the worst murders contemplated in RCW
0.94A. However, a prosecutor need not allege aggravating factors under RCW 10.95.020 if he
believes the evidence for such factors is weak or he believes the erime is appropriately charged as
premeditated muxder, RCW 9A.32.030, and sentenced under RCW 9.94A.510, with upward
departures as appropriate and proven under RCW 9.94A.535. Indeed, many of the aggravating
factors listed under RCW 10.95.020 are similar to upward departure factors included in RCW
9.94A.535. 1t is appropriate for a prosecutor to consider at this charging stage whether the
totality of circumstances of a premeditated murder are so heinous as to elevate it to a charge
identifying it as truly among the worst of the worst crimes and punishable of one of the two most

severe sentences under Washington law, life in prison without release or the death penalty.

% « Aggravated murder is more serious than murder in the first degree, which lacks the statutory aggravating
circamstances, State v. Trizarry, 111 Wash.2d 591, 595, 763 P.2d 432 (1988); Kincaid, 103 Wash.2d at 312, 692
P.2d 823. Therefore, the aggravated murder statate, RCW 10,95, functions consistently with the SRA by prescribing
amore severe penalty than that provided in the SRA for “ordinary” first degree muwrder. Likewise, to satisfy the
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Premeditated murder as defined in RCW 9A.32.03 0(1)(a) is a worst crime always
punishable by a maximum term life in prison (with possibility of release). RCW 9A.32.040.
While all first degree murders are among the worst crimes, all worthy of a life sentence,
premeditated nurder is worse than murder through indifference to life or murder during
enumerated felonies. The latter two situations of murder, no matter what the accompanying .
circumstances, can never be punishable by a sentence greater than life in prison with the
possibility of telease. The legislature determined that a premeditated murder is worse than a
murder committed under a lesser mental state. The legislature in RCW 10.95.020 identified and
codified fourteen aggravating factors which, if charged and proven, elevate a premeditated
murder from the worst, deserving life in prison, to the worst of the worst, a crime certainly
punishable by life in prison without release and gligible for the highest punishment, death. Thus
ﬁne legislature itself has defined “worst of the worst” among premeditated murderers.

Deciding whether 1o allege statutory aggravating factors is a charging decision entirely
within the prosecutorial function. Aggravating factors are legislatively defined. It is up to the
prosecutor to determine whether he can prove an aggravating factor beyond a reasonable doubt.
Furthermore, like other charging decisions the prosecutor has discretion not to charge an

aggravating factor if he believes the evidence for it is weak or other facts reasonably incline the

SRA's purpose of Fike sentences for ke crimes, it is important that ‘ordinary” first degree murderers and aggravated
murderers not receive the same degree of punishment.” State v. Kron, 63 Wash.App, 688 (1992).

DEFENDANT McENROE’S REPLY TO STATE’S > Lowomesor
RESPONSE TO MOTION TO STRIKE NOTICE ;ngTI{flfgﬁﬁgfggﬁf goolg
OF INTENT TO SEEK THE DEATH PENALTY SEATI D, WASAINGTON 52104
ON GROUNDS THAT IT WAS FILED IN TEL: 206-447-3900 BXxT., 752
VIOLATION OF RCW 10,95.040 AND FAX: 206-447-2349
MEMORANDUM OF LAW IN SUPPORT E-MAIL: prestia@defender.org
THEREOF
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prosecutor against upgrading premeditated murder to aggravated murder. “Prosecuting attorneys

are vested with great discretion in determining how and when to file criminal charges ... .”

State v. Korum, 157 Wash.2d 614 (2006), citing Deal v. United States, 508 U.S. 129

(1993)(recognizing prosecutors have “universally available and unvoidable power to charge or
not to charge an offense.”).

A prosecutor’s disxcretion to charge or not charge aggravating factors under RCW
10.95.020 at this eligibility stage is the safeguard against the potential injustices, or “absurdities”,
raised by the state. State’s Response at 8, footnote 2, If the prosecutor does not believe the
murder before him stands out from other premeditated murders so as to merit eligibility for the
most severe sentence available, despite the fact it may be provable as aggravated murder, he may
exercise his discretion not to charge aggravating factors. If the evidence of premeditation or
another element “is not especially strong™ as posited in the State’s Response, there is no need or
obligation to allege statutory aggravating factors. It is at this stage the prosecutor can and should
separate common premeditated murders from those that, considering only facts of the crime, are
truty exceptional on the heinous scale. For instance, a prosecutor need not charge the
convenience store robbery gone wrong as aggravated murder, he may instead charge first degres

felony murder or even premeditated murder with a separate count of robbery.3 There are many

3 Here are some examples of the alternatives available to the prosecutor in case of a convenience store robbery “gone
bad” with the following facts: Defendant goes to convenience store with loaded pistol and demands money from the

DEFENDANT McENROE’S REPLY TO STATE’S TLAW OFFICES OF
RESPONSE TO MOTION TO STRIKE NOTICE EI‘EETgfggﬁD\};I;ggSggggg@%ﬁ
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|| ways a prosecutor can charge murder to recognize the very serious nature of the crime and assure

a lengthy sentence, often an effective life witﬁow;t release sentence under the SRA, and at the
same time ackmwledée that the mutder, while a worst crime, is not one of the few “worst of the
worst” murders. Declining to charge aggravating factors is not reviewable. Since charging is a
prosecutorial function the court may not involve itself in the appropriateness of the charges
brought except in very lin'aited circumstances. This scheme is prescribed by the legislature, and

the results it produces are not absurd.

register. The store clerk and the defendant are the only two people present, and the clerk is a senior citizen, 75 years
old. The defendant kills the cletk by shooting him after the clerk hands the defendant the money. The prosecutor
has a number of options here. Tirst, he could charge First Degree, Premeditated Murder under RCW
9A.32.030(1){(a), plus he could also charge Robbery 1° under RCW 9A.56.200, Both counts would catry with them
a firearm enbancement of five years, Assume defendant has no prior criminal convictions. If convicted of both
Murder 1° and Robbery 1¢, the defendant would face a sentence of 261 to 347 for the Murder 1° (defendant’s
Offender Score would be 2, based on the concurrent offense of Robbery 1°(and assuming that Robbery 1° is not
considered the “same criminal conduct as Murder 19), plus 60 months for the firsarm enhancement consecutive to
the Murder 1° base sentence, PLUS 41 to 54 months on the Robbery 1° which would be served concurrently with the
Murder 1° base sentence, plus a second (consecutive) petiod of 60 months for the firearm enhancement on the
Robbery 1°, for a total sentencing range of 381 to 467 months (31.75 to 38.9 years). The State could agk for an
exception sentence up to life in prison WITH the possibility of release if the jury found that the Defendant was a
“particulatly vulnerable vietim” due to being a senior cifizen.

A second alternative would be for the prosecutor to charge Murder 1° either under 9A.32.030(1)(c) (Felony
Murder) or charge it under 94.32.030(1)(a), and decide not to charge Robbery at all. In this case, if convicted,
Defendant’s sentencing range would be 240 to 320 for the Murder 1° (no concurrent offenses, thus offender score is
0), plus 60 months for the firearm enhancement, for total sentence of 300 to 380 months (25 to 31.7 years). Agzin,
the State could ask for an exceptional sentence of up fo life in prison with the possibility of release if the jury found
that the Defendant was & “particularly valnerable victim® due to being a senior citizen,

A third alternative would be to file Apgravated First Degree Murder charges under 10.95.020(11)(a), for

which the Defendant’s sentence would be either the Death Penalty or Life in Prison Without the Possibility of Parole.

DEFENDANT McENROE’S REPLY TO STATE’S Law Orrices OF
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. After the Decision To Charge Aggravating Factors Under RCW 10.95.020 Is
Made and Charges Have Been Filed, the Court Can and Must Oversee the
Sentencing Process Including Whether a Death Notice Has Been Properly
Filed
Once the prosecutor l}as decided whether or not to charge aggravating factors the
proseciitorial function ceases, and once that function ceases, decisions made by a prosecutor are
reviewable by the courts. The Washington Supreme Court discussed the nature and Hrits of a
prosecutor’s constitutional duties in State v. Schillberg, 94 Wash.2d 772 (1980). In Schillberg, a
DUI defendant petitioned the trial court for a deferred prosecution, a new sentencing alterative at
the time. The state objected but the district court granted the deferred prosecution. The state
sought a writ in Superior Court, which was granted. The Superior Court reluctantly granted the
writ finding the deferred prosecution statute, RCW 10.05.030, “stripped” the court’s equitable
powers, because the language of the statute required the concurtence of the prosecutor before a
defendant could be evaluated for deferred prosecution, thus limiting the sentencing court’s
authority. On appeal, the Washington Supreme Court ruled that as sentencing alternative
referral for deferred prosecution was “at least partially a judicial act.”
The State argues that vesting the court with sole authority o refer a person for

evaluation invades the charging function which is traditionally reserved to the
prosecuting attorney ... . This contention ovetlooks the fact that the court’s

DEFENDANT McENROE’S REPLY TO STATE*S Law OFACES OF
RESPONSE TO MOTION TO STRIKE NOTICE, 3&’“’%?5&?&2’2‘1?5“;5&32%2’
OF INTENT TO SEEK THE DEATH PENALTY SEATTLE, WASHINGTON 98104
ON GROUNDS THAT IT WAS FILED IN : TEL: 206-447-3900 BXT. 752
VIOLATION OF RCW 10.95.040 AND FAX: 206-447-2349
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disposition. of the petition follows the prosecutor’s decision to charge; once the
accused has been charged and is before the court, the charging function ceases.

Schillberg, id. (Emphasis added). State v. Campbell, 103 Wash.2d 1 (1984), relied upon by the
state, expressly follows State v. Schillberg, supra. Schillberg held that even when the legislature
delegates a role in sentence selection to the prosecutor, the prosecutor must strictly conform to
standards set by the legislature and the court must be able to review whether the standards have
been met. In Schillberg the Superior Court’s refusal to reinstate a deferred prosecution over the
state’s objection was reversed by the Supreme Court. In other words, the Superior Court in
Schillberg had a duty to assure the prosecutor met legislative standards. There is no separation of
powers issue because sentence selection is not a constitutional prosecutorial function, it is a
judicial function.*

Joe McEnroe and Michele Anderson were charged and before the coutt when they were
arraigned on charges of Aggravated First Degree Murder. At that point the prosecutorial
charging function ceased.

A notice of intention to seek the death penalty is not a criminal charge. That is why even
arguably minor defects in the way a notice is served, if service deviates from the procedure

specified in RCW 10.95,040, mandates dismissal of the notice with prejudice. “No notice, no

4 “The spitit of the law is in keeping with the acknowledged power of the Legislature to provide a minimum and
maxinn term within which the trial court may exercise its discretion in fixing sentence.” State v. Le Pitre, 54
Wash. 166, 103 P. 27 (1909).
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death penalty.” State v. Dearborn, 125 Wash.2d 173 (1994). Defects in charging documents ot

arrests do not automatically require dismissal of charges. CrR 2.2(8), ().

State v. Campbell, supra, was a challenge to the statute and did not raise an issue as to

whether the prosecutor followed the statute and properly filed a notice of intent in Campbell’s
particular case. Nonetheless, Campbell supports Mr. McEnroe’s argument that RCW 10.95.040
requires a prosecutor to seek the death penalty when and only when “there are reasons to believe
there are not sufficient mitigating circumstances to merit leniency.” “There is no equal
protection violation here because a sentence of death requires prosecutorial consideration of an
additional factor beyond that for a sentence of life imprisonment, an absence of mitigating
circumstances.” Campbell, supra. Campbell recognizes that the prosecutor’s role in deciding -
whether to file a notice to seek the death penalty is delegated authority from the legislature and as
such it must be exercised pursuant to clear standards. “The separation of powers principle
requires that the delegation of legislative power to the executive [prosecutor] be accomplishéd
along with standards which gnide and restrain the exercise of the delegated authority.”
Campbell, id., quoting Schillberg, supra. Prosecutors would be neither guided nor restrained if
the courts could not review whether death notices were filed in compliance with RCW
10.95.040.

The pbsition of the Staie, that a prosecutor is free to seek death based on his individual

perception of the heinous nature of a murder renders the decision standardless in the same way an

DEFENDANT McENROE’S REPLY TO STATE’S DErey Omc;i or
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aggravating factor of “especially heinous, atrocious, or cruel,” rendered several states’ capital-
sentencing schemes staﬁdardless and unconstitutional. “To say that something is “especially
heinous™ merely suggests that the individual jurors should determine that the murder is more than
just “heinous™, whatever that means, and an ordinary person could honestly believe that every

unjustified, intentional taking of human life is “especially heinous.” Maynard v, Cartwright, 486

U.5. 356 (1988), quoting Godfrey v. Georgia, ‘446 U.S. 420 (1980). Our legislature has assured
that death sentences are not sought based on the subjective feelings of outrage of individual |
prosecutors by directing that prosecutors seek death only in cases in which the defendants can
muster little or no mitigating evidence or cannot support the mitigating circumstances they claim.
Conclusion

For the foregoing reasons, the arguments in the State’s Response must fail, and the Notice

of Intent to Seek the Death Penalty against Mr. McEnroe must be dismissed.
DATED: Tuesday, February 23, 2010,

Respectfully submitted,

Kathryn Lund Ross, WSBA No. 6894
Leo J. Hamaji, WSBA No. 18710
William Prestia, WSBA No. 29912
Attorneys for Mr. McEnroe
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON ) No. 07-C-08716-4 SEA
COUNTY OF KING, )
. ) SUPPLEMENTAL BRIEFING IN
Plaintiff, ) SUPPORT OF DEFENDANT
) Mc¢ENROE’S MOTION TO STRIKE
\2 ) NOTICE OF INTENT TO SEEK THE
) DEATH PENALTY ON GROUNDS
JOSEPH T. McENROE, ) THAT IT WAS FILED IN VIOLATION
) OF RCW 10.95.040
Defendant )
SUPPLEMENTAL BRIEFING

At oral argument on the Defendants “Motion to Strike Notice of Intent to Seek the Death
Penalty on Grounds that it Was Filed in Violation of RCW 10.95.040,” the Court requested
supplemental briefing and materials regarding the legislative history of RCW 10.95.040 and a
survey of corresponding statutes from other states. The defendants have jointly gathered the _
supplemental materials requested by the court. Appendix A to this supplement is comprised of 4
significant documents verifying the legislative history of Washington’s death penalty law, and
other relevant materials. Appendix B contains a summary of, and copies of relevant portions of,

the death penalty schemes of the 36 states which retain capital punishment and the two which

SUPPLEMENTAL BRIEFING IN SUPPORT OF - LAwomcmsoF
DEFENDANT McENROE’S MOTION TO STRIKE E‘gﬁﬁﬁfﬂg‘ﬁ ﬁfsggg\gg‘?fg
NOTICE OF INTENT TO SEEK THE DEATH CEATILN WAt 0 Lot
PENALTY ON GROUNDS THAT IT WAS FILED TEL: 206-447-3900 EXT. 752
IN VIOLATION OF RCW 10.95.040 FAX: 206-447-2349

Page L of 11 B-MAIL: prestin@dofender,org




recently repealed it. Also included as Appendix C is the Model Penal Code’s death penalty act
from which most current death penalty schemes descended.! -
State v. Pirtle
Preliminarily, the Court mentioned during the hearing on March 26, 2010, the case of
State v. Pirtle, 127 Wash.2d 628 (1995). Mr. McEnroe’s counsel, Ms Ross, advised the Court
that Mr, Pirtle’s death sentence had been vacated in federal habeas corpus proceedings in the
Ninth Circuit Court of Appeals. In fact, Mr. Pirtle’s death sentence was vacated by the Federal

District Court, Eastern District of Washington, 150 F.Supp. 1078 (E.D. Wash., 2001). The
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District Court affirmed Mr. Pirtle’s conviction of aggravated murder. However, this conviction
was reversed when the case reached the Ninth Circuit, 313 F.3d 1160 (9 Cir. 2002), Both the
district court and the appeals court held that Mr. Pirtle had received ineffective assistance of

counsel. On remand Mr. Pirtle pleaded guilty to aggravated murder and the state agreed to a

sentence of life in prison without release.”

SUMMARY OF INFORMATION GATHERED

No other state death penalty statute has a notice of intent statute that includes a clause
comparable to RCW 10.95.040's “when there is reason to believe that there are not sufficient

mitigating circumstances to merit leniency.” The federal death penalty statute does not have such

!0nly Appendices A and C are attached to this filing. Appendix B is filed separately (but capﬁoned appropriately)

because it is almost 400 pages long,
*The information on disposition on remand was provided by Mr. Pirtle’s
and a copy of the trial judge’s report is attached. App. .

SUPPLEMENTAL BRIEFING IN SUPPORT OF
DEFENDANT McENROE’S MOTION TO STRIKE
NOTICE OF INTENT TO SEEK THE DEATH
PENALTY ON GROUNDS THAT IT WAS FILED
IN VIOLATION OF RCW 10.95.040
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post-conviction atiorney, Todd Maybrown,

LAw QFFICES OF
THE DEFENDER ASSOCIATION
810 THIRD AVENUE, SUITE 800
SEATTLE, WASHINGTON 98104
TEL: 206-447-3900 BEXT. 752
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a clause, The model penal code, on which most modern schemes including Washington’s are

based, does not have such a clause. See Appendix C.

None of Washington’s prior death penalty laws included the “when there is reason to
believe that there are not sufficient mitigating circumstances to merit leniency” language. RCW

10.94, the statute immediately preceding RCW 10.95, was enacted only four years earlier, Laws

1 of 1977, Ex. Sess, ch. 206, eff. June 10, 1977. Our current death penalty statute, RCW 10.95,

was passed on April 26, 1981, and became effective immediately, Many of the same législators

wete in office and for the passage of both laws.
LEGISLATIVE HISTORY OF RCW 10.95.040

The death penalty for murder was among the first laws enacted by the legislature of the
territory of Washington in 1854. Death was the mandatory sentence for first degree murder,
although the governor of the territory had pardon and commutation powers. Laws of 1854, p. 78,
sec. 12. Under tettitorial law hangings were conducted in public in the county where the |
defendant was convicted. In 1901 the Washington State legislature amended the law to require
executions to take place at Washington State Penitentiary, The laws of 1909, ch. 249, sec. 140
provided that the punishment for first degree murder was death or life in prison “in the discretion

of the court” rather than being mandatory. None of Washington’s early death penalty laws

included “notice of intention to seek the death penalty ” provisions.

SUPPLEMENTAL BRIEFING IN SUPPORT OF LAW OFTicEs OF
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The legislature abolished the death penalty by the laws of 1913, ch. 167, p. 581,

amending sec. 2392 Rem & Bal Code which preseribed life imprisonment as the sole punishment

| for first degree murder,

The death penalty was re-instituted by the laws of 1919, ch. 112, sec. 1, amending 2392
of the Rem & Bal Code, codified as RCW 9.48.030, (See Appendix A) to provide, “Murdet in
the first degree shall be punishable by imprisonment in the state penitentiary for life, unless the
jury shall find that the punishment shall be death.” Guilt ahd sentence were determined in one
proceeding and the guilt and punishment verdicts were returned sinlultalleousﬁy. The statute did

not include a notice provision,

~ In 1972 the United States Supreme Court declared all state death penalty schemes
unconstitutional under the Eighth Amendment because the punishment was being sought and

inflicted in an arbitrary and capricious way. Furman v, Georgia, 408 U.,S, 232 (1972)

Soon after publication of Furman, the Washington Supreme Court found it controlling
and declared the Washington death penalty statute, RCW 9.48, invalid, so “[the] state is now
precluded from any attempt to have the death penalty imposed under the existing statute.” State

v, Baker, 81 Wash.2d 281 (1972).

In November 1975, Washington voters enacted through the initiative process another
death penalty law that made death the mandatoty, automatic sentence for aggravated murder,

Initiative 316, codified as RCW 9A.32.046. That statute provided:

SUPPLEMENTAL BRIEFING IN SUPPORT OF L Orrices O
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A person found guilty of aggravated murder in the first degree as defined in RCW
9A.32.045, shall be punished by the mandatory sentence of death, Once a person
is found guilty of aggravated murder in the first degree, as defined in RCW
9A.32.045, neither the court nor the jury shall have the discretion to suspend ot
defer the imposition or execution of the sentence of death. Such sentence shall be
automatic upon any conviction of aggravated first degree murder, The death
sentence shall take place at the state penitentiary under the direction of and
pursuant to arrangements made by the superintendent thereof: Provided, that the
time of such execution shall be set by the trial judge at the time of imposing
sentence and as a part thereof,

Since a death sentence was mandatory upon conviction of aggravated murder, the filing of an

information charging aggravated murder was all the notice needed.

Subsequent to passage of the initiative, the Supreme Court declared mandatory death
sentences unconstitutional. Woodson v. North Carolina , 428 U.S. 280 (1976). The Washington
Supreme Court then declared RCW 9A.32,046 unconstitutional and found that the initiative

backers had misread Furman.

... a mandatory death penalty cannot withstand constitutional scrutiny.
Thus, we decline [the state’s] invitation to disregard the decisions of the Supreme
Court on this issue.

State v. Green, 91 Wash.2d 431 (1979), referring to Woodson, supra.

In 1977, the Washington legislature made another run at drafting a viable death penalty

statute. RCW 10.94.010 required the filing of a notice of intention to seek the death penalty:

10.94.010 Notice of Intention ~ Filing required, when - Service - Contents -
Failure of as bar to request. When a defendant is charged with the crime of
murder in the first degree as defined in RCW 9A.32.030(1)(a), the prosecuting
attorney or the prosecuting attorney’s designee shall

SUPPLEMENTAL BRIEFING IN SUPPORT OF LAY OFtczs OF
DEFENDANT McENROE’S MOTION TO STRIKE ;rl*})ET?iflfgz‘\{’v‘g; ggsggﬁgﬁ%’
| NOTICE OF INTENT TO SEEK THE DEATH SEATILE WASAINGTOw 68104
PENALTY ON GROUNDS THAT IT WAS FILED TEL: 206-447-3900 Bxt, 752
| IN VIOLATION OF RCW 10.95.040 PAX: 206-447-2349
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file a written notice of intention to request a proceeding to determine whether or
not the death penalty should be imposed when the prosecution has reason to
believe that one or more aggravating circumstances, as set forth in RCW
9A.32.0435 as not or hereafter amended. wag present and the prosecution intends to

prove the presence of such circumstances or circumstances in a special sentencing
proceeding under RCW 10.94.020.

The notice of intention to request the death penalty must be served on the
defendant or the defendant’s attorney and filed with the court within thirty days of
the defendant’s arraignment in superiot court of the charge of murder in the first
degree under RCW 9A.32.030(1)(a). The notice shall specify the aggravating
circumstance ot circumstances upon which the prosecuting attorney bases the
request for the death penalty. The court may, within the thirty day period upon
good cause being shown, extend the period for the service and filing of notice.

If the prosecution does not serve and file written notice of intent to request
the death penalty within the specified time the prosecuting atiorney may not
request the death penalty. '

See Appendix A, emphasis added.®
RCW 10.94 did not suffer the mandatory death sentence problem of its initiative
predecessor but allowed defendants to avoid facing death by pleading guilty to aggravated
murder.* The Washington Supreme Court held:
The Washington statutes for the imposition of the death penalty
needlessly chill a defendant's constitutional rights to plead not guilty and demand
a jury trial and violate due process. United States v. Jackson, supra. They do not

meet the standards of the state or federal constitutions.

State v. Frampton, 95 Wash.2d 469 (1981).

*RCW 10.94 is attached in its final bill form, Substitute House Bill No. 615, passed June 3, 1977, See
Appendix A.

State v. Martin, 94 Wash.2d 1,614 P.2d 164 (1980),
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In addition to its constitutional infitmity of allowing defendants to avoid the death penalty
by pleading guilty, there were several otﬁer aspects of RCW 10.94 that prosecutors in the state
did not like. Washington Association of Prosecuting Attorneys (WAPA) testified before the
legislature that it was too difficult to prove a defendant was likely to be violent in the future as
tequired under RCW 10.94. “Tt’s impossible to predict into the future,” Pierce County
Prosecutor, Don Herron, testified. Prosecutors also did not like the fact that under RCW 10,94
the state had to prove there were “not sufficient mitigating evidence to merit leniency,” and
wanted the burden put on the defendant to prove there was sufficient mitigating evidence. And
the prosecutors did not like the requirement under RCW 10.94 that the state prov-e in the penalty
phase the defendant was guilty to a “clear certainty”. Bremerton Sun, 2-8-1980, See Appendix
A. Prosecutors were urging a complete rewrite of the death penalty law rather than a simple
amendment to RCW 10.94 which would fix the guilty plea problem identified in Martin and
Frampton.

The prosecutors through WAPA. drafted a proposed new death penalty statute which was
first read to the house as HB 76 on January 16, 1981, WAPA explained its proposed new bill in
a documnent entitled “Explanatory Material for ‘An Act Concerning Murder and Capital

Punishment,” written by Ron Franz, December 31, 1980. See Appendix A. The origina) bill

| fulfilled WAPA’s wish list in that it included a flowery preamble that expressed a legislative

intent identical to the prosecutors’ own sentiments;

... The legislature therefore enacts this legislation to provide a sentence of death
for those who commit certain particularly egregious murders to the ends that
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others will be deterred, that murderers receive punishment commensurate with
their crimes, that there be adequate retribution for the families and friends of
murder victims, and/or that the sanctity of life is enhanced by imposing the
ultimate penalty on those who take life.
HB 76, sec. 1.
The prosecutors’ proposal aimed to eradicate some of the legal doctrines that had vexed
them in their pursuit of executions, such as narrow construction of criminal statutes and the rule

of lenity:

This act shall be liberally construed to give effect to its purposes and, to this end,
the rule of lenity shall have no application ... .

HB 76, Sec. 2. WAPA’s “Explanatory Material”.clatified thusly: “Typically a criminal statute is
strictly construed but this section requires it be liberally construed. This basically tells a court
not to nitpick.” Appendix A.°

In defining the aggravating circumstances, the prosecutors expressly included attempts of
the specified felonies which elevated a murder to aggravated murder. HB 76, Sec. 4.

The prosecutors also proposed to require the vote of ten jurors in order to answer the

jury’s sentencing question in the negative (no death sentence) and to provide for a mistrial and

%A memorandum, dated 2-3-81, to the House Ethics, Law and Justice Committee from the Office of -
Program Research, pointed out

This provision may be of questionable effect, It attempts to reverse the universal rufe that criminal
staiutes have to be strictly construed, and is probably inconsistent with the rule that a defendant in
a capital case has the right to every possible procedural protection...

Appendix A, p. 3,
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retrial of the penalty phase if there was not unanimity in favor of a death sentence and not ten
votes against death. HB 76, Sec. 8.

While maintaining the sttucture of the original bill and significantly changing the jury
questions, undoubtedly easing the burden of the state in death penalty trials, the legislature
rejected all of the above proposed segments,

To be fair to WAPA and the bill’s sponsors, it appears the prosecutors may have wished
to streamline the death penalty process because the proposal envisioned the death penalty to be
sought against only the worst of the worst offenders, those without mitigating circumstances.
The prosecutors included in their proposal, HB 76, a unique notice provision unlike any other in

the country:

When a person is charged with aggravated first degree murder as defined by
Section 4 of this act, the prosecuting attorney shall file written notice of a special
sentencing proceeding to determine whether or not the death penalty should be
imposed when there is reason to believe that there are not sufficient mitigating
circumstances to merit leniency.

HB 76, sec. 6, App. . The Franz Explanatory Material explained the proposed Section 6:

This section provides for the notice of special sentencing proceeding through
which the death penalty may be imposed. The notice must be filed within 30 days
of the defendant’s arraignment on a charge of aggravated first degree murder
unless the period for filing the notice is extended by the court.

During the period in which the notice may be filed, the defendant may not
plead guilty to the murder with which he is charged. ... This time is needed by the
prosecuting attorney to adequately determine if a particular defendant is a suitable
candidate for the death penalty. Such an investigation typically requires an
extensive records and background investigation of the defendant from sources not
quickly available.
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App. ., p. 8, emphasis added. The emphasis on whether “a particular defendant is a suitable
candidate for the death penalty,” was a marked change from the notice requirement of RCW
10.94.010 which required a notice to be filed “when the prosecution has reason to believe that
one or more aggravating citcumstances .., was present...” and said nothing about mitigating
circumsfances.

The legislature made significant changes to the original HB 76 but it retained the notice
provision, with its exclusive emphasis on the prosecuting attorney having reason to believe there
are not sufficient mitigating circumstances, See SHB 76, App. __and the final passed version,
SHB.76, App. ___. Itisalso significant that the Senate proposed its own bill which had a
different, more conventional notice provision:

If a person is charged with aggravated first degree murder as defined by section 1
of this act, the prosecuting attorney shall file written notice of a special sentencing
proceeding to determine whether or not the death penalty should be imposed if the
defendant is found guilty.

Proposed substitute senate bill 3096, App. .

t

CONCLUSION
RCW 10.95.040 is a unique provision among death penalty statutes requiting a prosecutor
to focus on the mitigating circumstances of a particular defendant, and not the crime, in
determining whether a particular defendant is among the worst of the worst deserving a sentence

of death. The legislature knew this was a significant change from the prior statutes and
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considered alternative formulations but embraced the requirement that death be sought only
against defendants who cannot produce substantial mitigating circumstances.
The requirement of RCW 10.95.040 has not been met in these defendants’ cases and the

notice should be dismissed.

DATED: Monday, April 19,2010

Respectfully submitted,

Kathryn Lund RoSs, WSBA No, 6894
Leo J. Hamaji, WSBA No. 18710
William Prestia, WSBA No, 29912
Attorneys for Mr. McEnroe
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201.6 52 Model Penal Code

PART Ii. SPECIFIC OFFENSES

ARTICLE 201. OFFENSES INVOLVING DANGER
TO THE PERSON

ection 201.6. Sentence of Death for Murder; Fumrther
Proceedings to Determine Senfence.

(1) Death sentence excluded. When a defendant is
yand guilty of murder, the Court shall impose sentence for
felony of the first degree if It is satisfied that:

{a)} none of the ageravaling circumsiances enu-
merated in Subsection (3) of this Section was estab-

lished by the evidence ai the frial or will be established .. .

if further proceedings are initiated mnder Subsection
(2) of this Section; or
(b) substaniial mitigating circumsiances, estab-
lished by the evidence at the trial, call for Ieniency; or
{c) the defendant, with the consent of the pros-
ecuting attorney and the approval of the Court, pleaded
guilty to murder as a felony of the first degree; or

(d) the defendant was under 18 years of age at the
time of the commission of the crime; or

(e) the defendant’s physical or mental condition
ealls for Jeniency; or

(f) although the evidence suffices to sustain the
verdiet, it does not foreclose ail doubt respecting the
defendant’s guilt,~ -

———

(2) Determination by Court or jury. Unless the Couit
1poses sentence under Subsection (1) of this Section, it
1all condact g separate proceeding to determine whether

Art. 201 83 §2016

the defendant should be sentenced for a felony of the first
degree or senienced to death. The determination shall be
made by the Court if the defendant was convieted by a eourt
sitting without a jury or upon his plea of guilfy, or if the
prosecuting attorney and the defendant waive a jury with
respect to sentence. Otherwise, it shall be made by the
same jury which determined the defendant’s gnilt, unless
the Court for good catise shown discharges that jury, in
which event it shall be made by a new jury which shall be
empanelied for the purpose. When the determination is
submitted to a jury, it shall be called npon fc return a
verdiet stating expressly that the death sentence either shall

. or shall not be imposed and the Court shall sentence the

defendant in accordance with such verdict. If the jury is
‘unable to reach 5 unanimons verdict, the Court shall disraiss
the jury and impose sentence for 3 felony of the first degree,

In the proceeding, evidence may be presented as to any
matter that the Court deems relevant to sentence, including
but not Hmited to the nature and circumsiances of the crime,
the defendant’s character, background, history, mental and
physical condition and any of the aggravating or mitigating
circumstaneces enumerated in Subsections (3) and (4) of
this Section. Any such evidenee which the Court deemws to
have probative force may be received, regardiéss of iis
admissibility under the exchusionary rules of evidence, pro-
vided that the defendant’s counsel is accorded a fair oppor-
tunity to rebut any hearsay statements. The prosecuting
attorney and the defendant or his counsel shall be permitted
to present argument for or against sentence of death.

Thé determination whether sentence of death shall be

imposed shall be in the discretion of the Court or jurs =o——

the case may be, In exercising s O
or jury shall take into t the aggravating and mitigat-
ing circumstances enumerated in Subsections (3} and (4)
and any other facts that it deems relevant but shall not
jmpose sentence of death nnless it finds one of the aggravat-
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ing circumstances enumeraied in Subsection {3) and further
finds that there are no mitigating cirewnnstances sufficiently
substantial to call for leniency. When the deterinination is
made by a jury, the Court shall so instruet and also shall
inform the jury of the nafure of the senience that may be
imposed, including its implieation witk respeet to possible
release upon parcle, if the jury verdici is against senfence
of deaih.

Alterngtive formulation ef Subsection (2):

(2) Determination by Court. Unless the Court imposes
sentenee under Subsection (1) of this Section, it shall con-
duet a separate proceeding to determine whether the de-
fendant should be sentenced for a felony of the first degree
or sentenced to death. In the proceeding, the Tourt, in
aceordance with Section 7.07, shall consider the report of
the pre-senfence investipation and, if a psychiairic exam-
ination has been ordered, the report of such examination.
In addition, evidence may be presented as {o any matier
that the Court deems relevant to sentenece, inciuding but
not Hmited to the nafimre and circumstances of the crime,
the defendant’s character, background, history, mental and
physical condition and any of the aggravating or mitigating
eircumstances enumerated in Subsecfions (3) and (4) of
this Section. Any such evidence which the Court deems to
bkave probative force may be received, regardiess of ifs
admissibility nnder the exclusionary rules of evidenee, pro-
vided that the defendant’s counsel is accorded a fair oppor:
tunity to rebut any hearsay statements. The prosecuting
“attarney and the defendant or his eounsel shall be permitted
to present wrgument for or against sentence of death.

The determination whether sentence of death shall be
imposed shall be in the diseretion of the Court. In exer-
cising such discretion, the Court shall take inio aceount
the aggravaiing and mitigating cireumstances enumerated

I 6,2[/' [EEAPA

Art. 901 55 § 201t

in Subsections (3) and (4) and any other facts that it deems
relevant but shall nof impose sentence of death unless it
finds one of the aggravating cireumstances enumerated in
Subsection (3) and further finds that there are no miti-
gating cirenmsfances sufficiently substantial fo call for
lIenieney.

(3) Aggravating circmmsiances,

(2) The murder was eommiited by 4 convict under
sentence of imprisonment,

(b) The defendani was previously convieted of
ancther rourder of of a felony invelving the use or
threat of violence ¥o the person.

(c) At the time the murder was committed the
defendant also committed another murder.

(d) The defendant knowingly erea.ted a great risk
of death fo many persons.

(e) The murder was commitied while the defend-
ant was engaged or was an aceomplice in {he eommis-
sion of, or the atiempt fo commit, or flight after eom-
mitting or sttempting to commit robbery, rape by foree
or infiniidation, arson, burglary or kidnaping.

{f) The murder was commitied for the pnrpose of
avoiding or preveniing a Iawful arresi or effecting an
eseape from lawfnl eustody.

(g) The murder was commitied Tor hire or pecu-
niary gain,

(b) The murder was especially heinous, airocious
or cruel, mamfestmg exeeptional deprayify.

- (&) Mitigating c:rcumsta.nces.

{a) The defendant has no history of prior mmmal
activity.

—
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(b) The murder was committed while the defend- -

ant was ander the influence of exireme mental or emo-
tional disfurbance.

(c) The vietim was a participant in the defend-
ant’s homieidai conduet or consented to the homieidal
act.

(d) The murder was committed under circmm-
stances which the defendant believed to provide a
moral justification or extenuation for his conduet.

{e) The defendant-was an accomplice in a murder
committed by another person and his partieipation in
the homieidal act was relatively minor.

(f) The defendant acted imder duress or under the
domination of anether perzon.

(z) At the time of the murder, the eapacity of the
defendant to appreciate the criminality [wrongfulness]
of hkis conduct or to conform his conduet t¢ the require-
menis of Iaw was impaired as a resull of mental disease
or defect or infoxication.

(h) The youth of the defendant at the time of the
crime,

STATUS OF SECTION

Preseated to the Institite in Tentative Draft No. 9 for considera-
tien at the May 1959 meeting.

Revised to reflect the action taken by the Institute, the principal
change being the reversal of Subsection (2) and Alternafive (2), to
express a preference for the determination of the issue by the jury
rather than the court in coptested cases.

For Commenia.ry see Tentative Draft No. 9, p. 63.

The Code does not include provisions governing the execution
of capital pumishment. Thongh this fopic must be deslt with in &
jurisdiction authorizing sentence of death, inclnding the method of
execution and the traditional exemptions for pregnant women and
persons ingane at the time of execution, the primarily correctional
preoccupation of the Code led o the omission of this subject.

Avi. 301 B 1

PART III. TREATMENT A

ARTICLE 301. SUSPENSIO
PROBATIO!

Section 301.1. Conditions of Susg—

(1} When the Conrt suspends
tence en a person who has been i
sentenees him to be placed on proba
reasonable conditions, aunthorized
deems necessary o insure that he
Iife or likely to assist him fo do s

(2} The Court, as a condition ¢
the defendani:

{(a} to meet his {amﬁy Te

(b} to devoie himself fo a
occupation;

(c) to underge avallable
treatment and fo enter and ren
tution, when required for that

(d) to pursue g preseribed
or vocaiional fraining;

(e) to atiend or reside in a
the instruction, recreation or 2
probation;

(f) to refrain from fregus
repuiable places or consorti
persons;
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON ) No. 07-C-08716-4 SEA
COUNTY OF KING, )
| ) APPENDIX B OF DEFENDANT
Plaintiff, ) McENROE’S SUPPLEMENTAL
| ) MATERIAL IN SUPPORT OF
V. ) 10.95.040 MOTION
| :
JOSEPH T. McENROE, )
)
Defendant )

APPENDIX B OF SUPPLEMENTAL MATERTAL

p Defendant McEnroe’s supplemental briefing in suppbrt of the Motion To Strike the Death
Notice on the Grounds that it was filed in violation of RCW 10.95.040 is filed today under
 separate caption. This appendix constitutes Appendix B to that supplemental briefing. Appendix

B consists of two (2) parts. The first part is a summary of the death penalty statute for each state

|| of the United States that currently has or until recently has a statute allowing the death penalty.

The second part is the actual text of each of the statutes summarized in the first part. Co-

Defendant Michele Anderson’s team compiled these statutes and drafted the summary herein,

APPENDIX B OF DEFENDANT McENROE’S LAW OFFICES OF

THE DEFENDER ASSOCIATION
SUPPLEMENTAL MATERIAL IN SUPPORT OF
10.95.040 MOTION . 810 THIRD AVENUE, SUITE 800

SEATTLE, WASHINGTON 98104
. TEL: 206-447-3900 EXT. 752
Page 1 of 14 of Summary of Statutes FAX: 206-447-2349

E-MAIL: prestia@defender.org
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and thus they are signing off on this pleading with the McEnroe team. The Anderson team will

file a separate joinder endorsing this supplementary material.

SUMMARY OF DEATH PENALTY ST ATUTES

|~ 777 What follows isa briéf state-by-state descriptioit of the death penalty sentericing schemie

for each state that currently has the death penalty as well as two states (New Jersey and New
Mexico) that have recently repealed statutes authorizing the death penalty.' The notice
requirements of each statutory scheme are also described. It is clear from this review that no
other state has a statute that resembles RCW 10.95.040 in that no other state’s statute requires the
state to determine that “there is reagon to believe that there are not sufficient mitigating
circumstances to merit leniency.” RCW 10.95.040 is unique in that regard.

In general, of the 36 jurisdictions considered, 13 did not contain a specific notification
procedure. Most of these states have an implied notification requirement, in that the state is
either required to waive the imposition of the death penalty or to state on the record that the state
will not to seek the death penalty. In 16 of the remaining 23 jurisdictions the state is required to
give notice of the aggravating circumstances that the state intends to rely upon at the sentencing
proceeding. Six of the 23 notice provisions are contained in court rules of procedure and the
remaining are part of the states’ codes.

ALABAMA;

The Code of Alabama (13A-5-40 et. seq.) lists 18 “capital offenses,” (murder with
specific aggravating circumstances). If a defendant is convicted of capital murder, then the court
conducts a sentencing proceeding at which a jury (or judge if jury is waived) considers all
relevant mitigating and aggravating factors. The prosecutor does not file a notice of intention to
seek the death penalty. The prosecutor’s decision about whether to seek the death penalty is the
prosecutor’s initial decision to charge a murder as a capital murder. Unless one of the 10
aggravating factors listed 13A-5-49 is proved beyond a reasonable doubt, the sentence has to be
life. The jury’s decision is advisory.

! A handful of states have statutes on the books that purport to imposé the death penalty for certain classes of repeat
sex offenders. These statutes are not discussed as the death penalty for non-homicide sex crimes has been .
determined violate the Bighth Amendment to the U.S. Constitution. Kennedy v. Louisiana, 554 U.S. __ ; 128 S.Ct.
2641 (2008). A handful of states define treason and certain acts of “terrorism™ as capital crimes. These statutes are
also not included in this analysis.
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ARIZONA:

A person convicted of first degree murder under Arizona Revised Statute (ARS) 13-1105
is eligible to receive the death penalty. After making the decision to charge first degree murder,
the prosecutor must file a notice of intention to seek the death penalty. The notice requirement is
cofitained in the Rules of Critinal Procedure and places no limits ox the discretionof the——— ~— —
prosecutor. The prosecutor must, however, list the aggravating factors that the state intends to
rely on in seeking the death penalty. ARS 13-751 lists 14 aggravating factors. ARS 13-752 sets
forth the procedure to be followed by the trier of fact in determining whether to impose a '

|| sentence of death or life in prison.

ARKANSAS:

Arkansas Code section 5-10-101 specifies that the crime of capital murder shall be
punished by death or life imprisonment. Under code section 5-4-602 the prosecutor may waive
the death penalty, stipulate that no aggravating factors exist, or stipulate that the mitigating
factors outweigh the aggravating factors. If the prosecutor so stipulates, then the mandatory
sentence is life without parole. There is no limit placed on the prosecutor’s discretion in making
a determination under this section. 5-4-602 specifies the procedute to be followed if the

prosecutor has not waived the death penalty. Code section 5-4-604 sets forth the aggravating
circumstances.

CALIFORNIA:

California Penal Code section 190 allows punishment by death for murder in the first
degree. Section 190.1 provides that if a jury finds a defendant guilty of first degree murder, the
jury must at the same time determine the truth of all charged “special circumstances.” Section
190.2 lists 22 special circumstances (e.g. murder for financial gain, victim was a peace officer
etc.). If one or more special circumstances is charged and proven, then the defendant is eligible
to receive the death penalty. Section 190.3 provides that all relevant aggravation and mitigation
evidence may be presented, but requires the prosecutor to give reasonable advance notice (as
determined by the judge) of the evidence the state will introduce in the penalty phase. Apart
from this notice requirement, no limit is placed on the prosecutors charging discretion. Section
190.03 requires the jury to weigh aggravating circumstances against mitigating circumstances.
The trier of fact must nnpose a death sentence if it finds that the aggravating circumstances
outweigh the mitigating circumstances.
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COLORADO:

Colorado Revised Statute (CRS) 18.1.3-1201 sets forth the sentencing proceeding to be
followed in the cases of defendants convicted of a class 1 felony (i.e. First Degree Murder as

defined in CRS 18-3-102). Criminal Procedure Rule 32.1 requires the state to give notice of the
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forth the discovery obligations of the prosecutor and the defense as they relate to the sentencing
hearing. (CRS 18-1.3-1201(3) sets forth the same disclosure obligations). The prosecutor is
obligated to disclose the aggravating factors that the state intends to attempt to prove at the
sentencing hearing. Neither CRS 18-1.3-1201 nor Rule 32.1 requires the state to consider
mitigating factors (or any other matter) prior to filing a notification to seek the death penalty.

CONNECTICUT:

Connecticut permits imposition of the death penalty upon conviction for capital murder.
Capital murder is murder committed in one of the 8 eriumerated ways listed in Connecticut
Genera] Statutes (CGS) 53a-54b. There is no limit on the prosecutor’s decision to charge a
person with capital murder and there is no notice requirement. If a defendant is convicted of
capital murder, the defendant is sentenced pursuant to CGS 53a-46a. That section provides that
the state may stipulate that none of the statutory aggravating factors exist, or that one of the
disqualifying factors listed in subsection (h) exists. CGS 53a-46a contains no limits upon the
prosecutor’s discretion to stipulate or refuse to stipulate. Subsection (i) lists the aggravating
factors that may be considered by the sentencing trier of fact (either a jury or a three judge panel
if the defendant waives the right to be sentenced by a jury). If the trier of fact finds that there are
no disqualifying factors, that there are no mitigating factors, or that the aggravating factor or

factors outweigh any mitigating factors, then the trier of fact is required to impose a death
sentence. '

DELAWARE:

Defendants convicted of first degree murder may be séntenced to death. Delaware Code
section 636 defines first degree murder broadly. First degree murder includes an intentional
killing, a reckless killing of a law enforcement officer, a reckless killing committed during the
commission of a felony, a killing committed during an escape or to avoid capture, and a killing
by means of an explosive device. A person convicted of first degree murder must be sentenced
under Delaware code section 4209. Delaware Code section 4209(c) requires the each side to give
notice of the aggravating and mitigating factors that each intends to rely upon at the punishment
phase. There is no limit on the prosecutor’s discretion to present evidence of aggravating factors.
The sentencing jury considers whether there is proof beyond a reasonable doubt of one or more
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statutory aggravating factors. The jury then must decide (by a preponderance of the evidence)
whether the mitigating factors outweigh aggravating circumstances. The jury makes a sentencing
recommendation. The jury’s finding is eonstitutes a “recommendation” to the judge. The judge
makes the sentencing decision and can impose a death sentence if the jury has found the
existence of one statutory aggravating factor beyond a reasonable doubt, and if the judge finds

| that the mitigating circumstances do not outweigh the aggravating circumstances.
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FLORIDA:

Florida allows the death penalty for capital murder as defined in Florida Statute section
782.04. The prosecutors are not limited in their discretion to seek the death penalty, and are not
required by statute or rule to give notice of the state’s intention to seek the death penalty.

Florida Rule of Criminal Procedure 3.202 does contain a notice provision. The rule governs the
use of mental health experts in death penalty cases. The notice provision states that the rule
3.202 only applies if the state has given notice of intent to seek the death penalty within 45 days
of arraignment, but its failure to provide the notice does not preclude the death penalty. Florida
Statute section 921.141 sets forth the proceedings to be followed in the penalty phase. The judge
is charged with making the sentencing decision based on a finding of the existence of one or
more aggravating factors and based on the recommendation of the jury.

GEORGIA:

Georgia Code § 16-51 allows imposition of the death penalty for the crime of Murder.
Sections 17-10-30 and 31 set forth the procedure to be followed in a case for which the death
penalty may be imposed. One or more of 11 statutory aggravating factors must be proved to the
jury beyond a reasonable doubt. In order for the death penalty to be imposed, the jury must
recommend the death penalty after considering all mitigating and aggravating circumstances.
Unified Appeal Rule II requires the state to give written notice to the defense as to whether it will
seek the death penalty. The rule requires the court to confer with the prosecutor and defense
attorney at a hearing prior to arraignment. This rule is intended to ensure that adequate defense
resources are allocated to a death penalty case and does not limit the prosecutor’s discretion to
seek the death penalty. Nor does it require the state to give notice as to which aggravating factors
it will rely on. '

IDAHO:

Idaho Code § 18-4004 allows punishment by death for the crime of murder in the First
Degree. Section 19-2515 sets forth the sentencing procedure that must be followed. In order to
impose the death penalty, the jury is required to find one or more of 11 statutory aggravating
circumstances beyond a reasonable doubt. If it does, it then the jury weighs the aggravating
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factors against mitigation. The state is required under section 18-4004A to give notice of its
intention to seek the death penalty within 60 days of entry of a plea. The state must list the
statutory aggravating factors that it intends to prove. Both sides must disclose evidence of
aggravating and mitigating circumstances in compliance with criminal rule 16. Apart from
disclosure requirements and the requirement to prove one of the enumerated aggravating factors,
there are no constraints on discretion.

ILLINOIS: ' S

Illinois permits the death penalty upon conviction for first degree murder with proof of
one of 21 aggravating factors. Illinois Code Ch, 720, Art. 9. The court must conduct a separate
sentencing hearing “where requested by the state.” This is the only statutory notification
requirement. There is no limit on the state’s discretion apart from the requirement to prove one
of the statutory aggravating factors beyond a reasonable doubt. If the jury finds one or more
aggravating factors beyond a reasonable doubt, then it is instructed to weigh mitigating factors
against the aggravating factors and make a binding sentencing recommendation.

INDIANA:

The death penalty is allowed upon conviction for murder. Pursuant to Indiana code Title
42 Section 35-50 the state may seek the death penalty by alleging one or more of 16 aggravating
factors.” This is the only notice provision (although Indiana Rule of Criminal Procedure 24 does
reference 35-50-2-9), and the state’s discretion is limited only to the requirements that it allege
and prove at least one of the statutory aggravating factors. The jury considers aggravating and
miitigating circumstancés and makes a binding recommendation.

KANSAS:
Kansas allows imposition of the death penalty upon conviction for capital murder as

defined in Kansas Code section 21-3439 if one of 8 statutory aggravating factors listed in section
21-4625 is found to exist. The sentencing procedure is set forth in section 21-4624. It requires

| the prosecutor to give notice within'5 days of arraighment of the state’s intention to request a -

separate sentencing proceeding to determine whether the death penalty should be imposed. The
state may only present aggravating evidence if it was made known prior to the proceeding. If the
jury finds an aggravating circumstance beyond a reasonable doubt, then it is required to weigh
mitigating circumstances. The judge can make a determination that the jury’s verdict is not
supported by the evidence and can sentence to life without parole.
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KENTUCKY:

Kentucky authorizes the death penalty upon conviction for murder with a finding of one
of the eight aggravating factors set forth in Kentucky Code section 532.025. That section sets
forth the procedures to be followed at a sentencing hearing. The state can only introduce

1 evidence in aggravation that was revéaled 0 thé defendaiit priofto trial.” THis appears 16 e the

only notice required by the statute. The jury is instructed to consider the aggravating factors and
mitigating factors and can impose a death sentence if it finds one or more of the listed
aggravating factors.

LOUISIANA:

In Louisiana, a defendant may be sentenced to death for conviction of First degree murder
upon a finding of one or more of 13 aggravating factors. The Revised Statutes contain no
notification provision, other than a statement that “if the district attorney does not seek a capital
verdict, the offender shall be punished by life in prison . . . .” La. Rev. Stat. § 14.30. The Code
of Criminal Procedure section 905 also provides that the court may impose a life sentence on the
joint motion of the defendant and the state. The Code of Criminal Procedure 905.4 lists the
aggravating circumstances. A death sentence cannot be imposed unless the jury finds beyond a
reasonable doubt that one of the aggravating circumstances has been proven and that, after
considering mitigating circumstances, a sentence of death should be imposed.

MARYLAND:

In Maryland a death sentence is available on conviction for murder in the First Degree,
upon a finding that one or more of 10 aggravating factors. The state must give notice under -
Maryland Criminal Code Title 2 section 202. The notice must be given 30 days before trial and
must list the aggravating circumstances upon which the state intends to rely. There is no other
limitation on the prosecutor’s discretion. The death penalty is not available if the state relies
solely on eyewitness evidence.

MISSISSIPPI: ‘
Mississippi allows punishment by death for capital murder as defined in Mississippi Code
section 97-3-19. The sentencing procedures are set forth in section 99-19-101. There is no
notice provision requiring the state to advise the defendant that the state will seek the death
penalty, Nor are there any limits placed on the prosecutor’s discretion apart from the indictment
for capital murder and the aggravating factors. Under Code section 99-19-101, the jury must find
the existence of one or more of eight aggravating circumstances. The jury must then weigh the
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aggravating circumstances against mitigating circumstances. In order for a death sentence to be
imposed, the jury must unanimously find that thete are insufficient mitigating circumstances to
outweigh the aggravating circumstances.

MISSOURI:
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Missouri allows imposition of the death penalty for Fitst Degreé Murder a§ defined in
565.020 and upon proof of one or more of 17 aggravating factors. The state is required to
provide notice of aggravating circumstances that it intends to prove at the penalty phase within a
reasonable time before the first phase of the trial. Missouri Revised Statutes 565.005. This is
the only notice requirement and the only limit on the state’s discretion apart from the limitations
imposed by requirement to prove one or more of the enumerated aggravating factors. Section
565.032 sets forth the sentencing procedure. The jury must find one or more of the statutory
aggravating factors to have been proved beyond a reasonable doubt and then consider whether
the evidence as a whole justifies a sentence of death or life imprisonment without parole.

MONTANA:

Montana authorizes the death penalty upon conviction for deliberate homicide. Mont.
Code § 45-5-102. Code section 46-18-303 lists statutory aggravating factors. One or more
must be admitted or proven to the trier of fact beyond a reasonable doubt. By the terms of the
statute, the court (not the jury) imposes a sentence of death if the trier of fact found the existence
of one or more aggravating factors and the court finds that there are insufficient mitigating
circumstances to call for leniency. There is no notice provision contained in the statute, and the
prosecutor’s discretion appears to lie in the decision to charge an aggravating factor. Montana
has not revised its code to comply with Ring v. Arizona, and the most recent conviction for
which someone is currently on death row is 1996.

NEBRASKA:

Nebraska authorizes the death penalty for First Degree Murder (Nebraska Revised
Statutes 28-303) upon a finding of one or more of the aggravating factors. The state cannot seek
the death penalty unless a “notice of aggravation” is contained in the information and alleges one
or more aggravating circumstances. The state can amend and add aggravating factors up until 30
days before trial. 29-1603. The eight statutory aggravating factors are listed in section 29-2523.
The jury is discharged after deciding whether one of the statutory aggravating factors has been
proven beyond a reasonable doubt. Then, a three judge panel hears evidence in aggravation and
mitigation and renders a sentence.
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NEVADA:

Nevada authorizes the death penalty upon conviction for first degree murder under
Nevada Revised Statute 200.030 and a finding that one of 15 aggravating factors listed in section
200.033 (This section as written was declared unconstitutional in Robins v. State, 2009 WL

1490601 (Nev. Jan. 20,2009) proposéd legislationféemedying the infirmity Has been considered

by the Nevada Legislature). Supreme Court Rule 250 requires the state to file a notice of intent
to seek the death penalty. The notice must list all of the aggravating factors and allege with
specificity the facts on which the state will rely to prove each aggravating factor. There is no
requirement that that state consider mitigating factors prior to filing the notice.

NEW HAMPSHIRE:

New Hampshire Revised Statutes section 630.5 allows imposition of the death penalty for
the crime of capital murder (as defined in section 630.1) if the jury finds beyond a reasonable
doubt that one or more of 10 aggravating factors existed. The jury is instructed to consider
whether the aggravating factors found to exist sufficiently outweigh any mitigating factors
sufficient, or whether the aggravating factors themselves warrant a sentence of death, The jury
may by unanimous vote recommend a sentence of death. Section 630.5 requires the state to give

notice that it intends to seek a death sentence and set forth the aggravating factors it will seek to
prove.

NEW JERSEY (repealed):

The New Jersey Legislature repealed the death penalty in 2007. New Jersey Rule of
Court 3:13-14 requires the prosecutor to provide a defendant with the indictment containing the
aggravating factors that the state intends to prove at the penalty phase, together with all discovery

bedring on the aggravating factors. The prosecutor must also turn over any discovery relevant to
mitigating factors.

NEW MEXICO (repealed):
New Mexicb repealed the death penalty in 2009. New Mexico Criminal Procedure Rule
5-704 provided that the state must file a notice of intent to seek the death penalty within ninety

days after arraignment. The rule also required the prosecutor to specify the elements of the
aggravating circumstances upon which the prosecutor would rely.
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New York permits the death penalty to be imposed ﬁpo’n conviction for murder in the first
degree. The section provides that the state can determine at “any time that the death penalty
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Consolidatéd Laws of New York, section 400.27.” The aggravating factorsare deeried to be the
same factors that make murder first degree murder. They consist of 14 circumstances (e.g.
victim was a police officer, especially cruel and wanton etc.). The jury can only consider the
factors that were proven at the trial beyond a reasonable doubt. The jury may only impose a
sentence of death if it unanimously finds beyond a reasonable doubt that the aggravating factors
outweigh the mitigating factors. Section 250.40 requires the state to give the defense notice of its
intention to seek the death penalty within in 120 days of arraignment. There is no requirement
that the state set forth the reasons for seeking the death penalty.

NORTH CAROLINA:

North Carolina General Statutes section 14-17 authorizes a sentence of death upon
conviction for murder in the first degree. Section 15A-2000 sets forth the sentencing procedure.
The jury must consider whether one or mote of 11 aggravating circumstances exist and whether
they outweigh any mitigating circumstances. The jury then makes a sentence recommendation,
which must be inanimous. Section 15A-2004 provides that the state has discretion to not
prosecute a defendant capitally even if the state believes there is evidence of an aggravating
circumstance. This section requires the state to give notice to the defense of its intention to seek
the death penalty no later than the pre-trial conference or the artaignment, whichever is later.
There are no requirements that the state consider mitigating circumstances prior to filing notice.

OHIO:

Ohio authorizes imposition of the death penalty for the erime of aggravated murder as
defined in Ohjo Revised Code section 2903.1, but only if one of the aggravating factors set forth
in Revised Code section 2941.14 is proven beyond a reasonable doubt. That section sets forth
eight aggravating factors. Sections 2929.03 and 2929.04 set for the sentencing procedure that is
to be followed upon conviction for aggravated murder. There are no apparent statutory
notification requirements and the prosecutor’s decision to seek the death penalty appears to be
made when the state seeks an indictment for capital murder alleging one or more of the statutory
aggravating circumstances.
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| recommendation of death.” The prosecuitor must give notice of it§ iftentiofl T seek the death

OKTL.AHOMA:

Oklahoma Statute Title 21 section 701.7 defines murder in the first degree. A death
sentence is authorized upon conviction for murder in the first degree if the sentencing jury finds
one of right statutory aggravating factors beyond a reasonable doubt, and makes a unanimous

penalty. Section 701.10 allows introduction of evidence in aggravation only if the state provides
notice of its intent to use the evidence “prior to trial.” Apart from this section, there is no
statutory notice requirement and no limit is placed on the prosecutor’s discretion in seeking the
death penalty.

OREGON:

The death penalty may be imposed upon a conviction for aggravated murder as defined in
Oregon Revised Statute 163.095. ORS 163.150 sets forth the procedure to be followed at the
sentencing hearing, It requires a unanimous finding beyond a reasonable doubt that one of three
factors is proven and that mitigating circumstances do not warrant a recommendation of a
sentence of life without parole. Subsection three states that a sentencing hearing at which a jury
considers statutory aggravating factors will not be held if the prosecuting attorney states on the
record that the state will not present evidence for the purpose of sentencing the defendant to

| death. Subsection three is the only notice requirement set forth in the statute. There is no limit

placed on the prosecutor’s discretion in seeking the death penalty once the charge of aggravated
murder is made. In 2009 senate bill 295 was introduced to the legislature. That bill would have
required the state to provide notice of its intention to seek the death penalty and a statement of
the evidence upon which it would rely. The bill did not pass out.of committee.

PENNSYTLVANIA:

Pennsylvania allows imposition of the death penalty for the crime of Murder in the First
Degree. Pennsylvania Code Section 15.66. Title 42 of Pennslvania’s statutes annotated, section
9711 (42 Pa.Cons.Stat. § 9711) sets forth the sentencing procedure. This section lists 18
aggravating factors. Pennsylvania Rule of Criminal Procedure 802 requires the state to file a
“Notice of Aggravating Circumstances” that the state intends to submit at the sentencing hearing.
The notice must be filed at or before arraignment unless the state becomes aware of aggravating
circumstances subsequent to arraignment. The rule contains no provision limiting the '

prosecutor’s discretion or requiring the prosecutor to consider mitigating circumstances prior to
filing the notice. .
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SOUTH CAROLINA:

South Carolina Code section 16-3-10 authorizes imposition of the death penalty for
murder. Section 16-3-20 sets forth the sentencing procedure that is to be followed. 16-3-26
requires the prosecutor to notify the defense attorney of his intention to seek the death penalty at

I8ast 30 days before the trial.” The state riéed not Tiotify the defense of specific aggravatitig Tactors
upon which it intends to rely. The statute places no limits on the state’s discretion and does not
require the state to take mitigation into consideration prior to filing a notice. 16-3-20 requires
the jury to decide beyond a reasonable doubt whether one of 12 aggravating factors exists, and to
make a binding sentencing recommendation to the judge. [Section 16-3-655 purports to
authorize a death sentence for sexual abuse of a minor for persons with prior convictions for
certain sex offenses (now determined to be unconstitutional). That code section sets forth an
analogous sentencing procedure.]

SOUTH DAKOTA:

The death penalty is available for persons who commit a class-A felony (i.e. First Degree
Murder). South Dakota Codified Laws section 22-16-14. There is no statutory notification
provision. There is no limit on the prosecutor’s discretion to seek the death penalty upon
conviction for first degree murder. Section 23A-27A-1 lists 10 aggravating factors. If one or

more is aggravating factor is found by the jury beyond a reasonable doubt, then the jury may
recommend a death sentence.

TENNESSEE:

Tennessee allows a sentence of death upon conviction for first degree murder as defined
in Tennessee Code section 39-13-202. Under code section 39-13-208 the state must file written
notice of its intention to seek the death penalty no less than 30 days before trial, and must specify
the aggravating circumstances that it intends to rely upon in seeking a death sentence. Code
section 39-13-204 sets forth the sentencing procedure It requires a jury to unanimously find
beyond a reasonable doubt that one or more statutory aggravating circumstance exists and that
they are not outweighed by mitigating circumstances.

TEXAS:

Texas Penal Code section 19.03 defines capital murder as a murder committed under one
of several circumstances (e.g. murder while incarcerated, murder of a police officer). Section
12.31 provides that capital murder shall be punished by the death penalty or life in prison without
parole. Criminal Procedure Code section 37.071 sets forth the procedure to be followed when
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the state seeks the death penalty. The state must prove beyond a reasonable doubt that there is a
probability that the defendant would commit criminal acts of violence that would constitute a
continuing threat to society and that the defendant actually caused the death or intended to kill
the deceased. If the jury answers yes to each of these questions, then it is asked to weigh all
circumstances, including mitigating circumstances and decide whether the mitigating
circumstances warrant a sentence of life imprisonment. There is no apparent notice requirement

if1 thé Texas Code, although Texas Code of Criminal procedure allows a deféndafit to waive his
right to a jury trial if the state has notified the court that it will not seek the death penalty, which
has the practical effect of requiring the state to give notice. There are no limits on the
prosecutor’s discretion apart from the limitations contained in the 1ndlctment for capital murder
and the ability to prove the two statutory aggravating circumstances.

UTAH:

Utah Code section 76-5-202 authorizes the death penalty for aggravated murder as defined in that
section. In order to make aggravated murder punishable by death, the state must file notice of
intent to seek the death penalty. Utah Code section 76-5-202 requires the notice to be filed
within 60 days of arraignment unless the time is extended for good canse. There is no
requirement that the prosecutor consider mitigating circumstances prior to filing the notification.
Code section 76-3-207 sets for the procedure by which the trier of fact determines whether the
pumshment should be death, life in prison, or life in prison without parole. The death penalty
requires the trier of fact to find beyond a reasonable doubt that the total of the aggravation
outweighs the total m1t1gat10n '

VIRGINIA:

Virginia allows punishment for capital murder as defined in Code section 18.2-31. That
section lists 15 means of committing capital murder. At the sentencing proceeding, the state
must prove beyond a reasonable doubt that a defendant “would commit criminal acts of violence
that would constitute a threat to society, or that this conduet in committing the offense was
outrageously or wantonly vile, horrible or inhuman, in that it involved torture, depravity of mind
or aggravated battery to the victim.” Va. Code Ann. § 19.2-264.4. The state is not required by
statute to give notice of the intention to seek the death penalty, and there is no limit on the
prosecutor’s discretion once the decision to charge a capital murder has been made.

WYOMING:
Wyoming Code Section 6-2-101 authorizes a death sentence for first degree murder. Life

without parole or life must be the sentence in “any case in which the state has determined not to
seek the death penalty.” There ate no limits on the prosecutor’s discretion. Wyoming Code
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Section 6-1-102 sets forth the proceedings to be followed in determining a sentence for First
Degree Murder. One of 12 aggravating circumstances must be found beyond a reasonable doubt
by a unanimous jury. The jury must reach a unanimous verdict in favor of death.
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T Conclusion

This Summary was prepared to aid the Coutt in deciding the pending Motion To Strike
Notice Of Intent To Seek The Death Penalty On Grounds That It Was Filed In Violation Of RCW
10.95.040. .

DATED: Monday, April 19, 2010

Respectfully submitted,

s

¥Kathryn Lund Ross SBA No. 6894
Leo J. Hamaji, W ANo 18710
William Prestia, WSBA No. 29912
Attorneys for M. McEnroe

Lisa Mulligan, WSBA No. 29429
David Sorenson, WSBA No. 27617
Attorneys for Michele Andetson
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

STATE OF WASHINGTON,
Plaintiff,

)
)
)
)
vs. ) No. 07-1-08716-4 SEA
) No. 07-1-08717-2 SEA
JOSEPH McENROE and )
MICHELE ANDERSON, )
)
)

Defendants.

VERBATIM REPORT OF PROCEEDINGS

EXCERPT

Heard before the Honorable Jeffrey Ramsdell
King County Courthouse, 516 Third Avenue, Room W-813

Seattle, Washington

APPEARANCES:

JAMES KONAT and ANDREA VITALICH, representing the State;

KATHRYN ROSS, WILLIAM PRESTIA and LEO HAMAJI,
representing Defendant McEnroe

M. LISA MULLIGAN and DAVID SORENSON, representing

Defendant Anderson.

DATE REPORTED: MARCH 26, 2010

REPORTED BY: JOANN BOWEN, RPR, CRR, CCP, CCR# 2695

JoAnn Bowen, Certified Realtime Reporter
King County Courthouse, 206-296-9143
Seattle, Washington 98104
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SEATTLE, WASHINGTON; FRIDAY, MARCH 26, 2010
-o00o0-
(Begin excerpt)
k ok 0k Kk Kk Kk K %
THE COURT: Thank you, counsel.
Ms. Vitalich, I think we're over to you now. Thanks.
MS. VITALICH: Good afternoon, Your Honor.
For the record, Andrea Vitalich representing the State
of Washington. I have very little in the way of
prepared remarks. So, I will probably end up talking

for about 45 seconds and then entertain the Court's

guestions.

THE COURT: Okay.

MS. VITALICH: Just the prepared remarks are
thus: This motion is frivolous. Their proposed

construction of this statute is absurd on its face and
flies in the face of what can readily be ascertained as
the legislative intent of 10.95 as a whole. And,
assuming that this Court rejects this motion as
ffivolous, as we contend that it should, their
invitation to this Court to essentially reevaluate the
mitigation packets and revisit and second-guess the
decision that's already been made would, in fact,
violate the Separation of Powers Doctrine in at least a

couple of ways.

JoAnn Bowen, Certified Realtime Reporter
King County Courthouse, 206-296-9143
Seattle, Washington 98104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

That's really all T have in the way of ~--
THE COURT: Let's start with the last comment
first. Help me out with what the Supreme Court did in

State v. Pirtle where they said: We've looked at it,

and we conclude that the prosecutor didn't abuse its
discretion. That sure looks like some kind of review is
occurring in my mind.

MS. VITALICH: In Pirtle the situation was
rather unusual in that you had a case where the
prosecutor essentially announced from the moment of
filing the case that he intended to seek the death
penalty, and then there was essentially a backpedalling
process going, oh, but, yes, Mr. Defense Attorney, I
suppose I should give you 30 days to present me
information, and I'll consider it.

But essentially you had the prosecutor in that
particular case starting out from the get-go saying:
I'm going to seek the death penalty in this case. And
as Your Honor has gleaned from the record, there either
wasn't mitigation presented or it was minimal at best.
Although we don't necessarily —-- we actually don't know
what that was.

In addition, I would note that the information that
the court cited in the Pirtle decision is all public

record. Obviously the defendant's criminal history is a

JoAnn Bowen, Certified Realtime Reporter
King County Courthouse, 206-296-9143
Seattle, Washington 98104
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matter of public record. That was essentially what the
court looked at.

I think it's one of the reasons why there isn't a
case that says, gee, the prosecutor ocught to consider
the facts of the crime when they're making a
determination whether to seek the death penalty as it's
such an obvious proposition that it's kind of like
looking for authority for the proposition that the sky
is blue on a sunny day. It's just -- it's essentially
so inherent in all of the case law that it doesn't
really say it anywhere.

I think in that case what the court is saying is:

You know, did the prosecutor sort of act out of turn by

essentially making the determination right out of the

gate and just‘setting forth the record that he did leave
it open for 30 days for any mitigation to be presented?
And then the court said: Well, look at this, this guy's
criminal history, it's bad. So based on that we can't
say that the prosecutor abused his discretion in these
particular‘circumstances;
Now, I'm not saYing that a court couldn't find that

a prosecutor did abuse its discretion.

THE COURT: How would we eVer know?

MS. VITALICH: TIf a prosecutor —-- for

instance, i1f it somehow became known and it was a matter
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of public record that a prosecutor had sought the death
penélty because of a defendant's, let's say, race or
religion or some other totally invalid reason.
THE COURT: How would we ever know, though,

Ms. Vitalich? That's one of the things that Justice
Utter keeps saying in his dissent in Campbell. I've got
to say it makes some sense to me, because all of the
other case law that I'm aware of talks about the
prosecutor's charging decision, charging discretion in
the context of everything that's above the table. Is
this one of the kinds of crimes that is eligible for the
death penalty? Does it meet the statutory factors? The
question of whether it does is a very easy one for
anybody to review at any time because it's all above the
table.

If indeed a prosecutor/ for whatever evil intent,

decides that there are certain folks they are going to

go after, unless they are in complete —-- unless they are

completely ignorant and say something on the record to
somebody who is going to bring it forward, there's
really no way for anybody to know what's happening,
unless you get 30 cases down the road and you say, you
know, every one of the 30 cases where the prosecutor's
sought the death penalty, all of those defendants had

remarkably the same ethnic background, for example.
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How would you ever know?

MS. VITALICH: I'm finding it difficult to
answer that question in the context of this motion which
is being made, which is asking this Court to invalidate
a decision because Mr. Satterberg has actually admitted
in this case, as he should, that he considered all
relevant information at his disposél in making this
decision. |

THE COURT: The reason I'm bringing that up
is because of Pirtle.

MS. VITALICH: I understand.

THE COURT: I'm not suggesting --

MS. VITALICH: But, again, I think that the
focus in Pirtle and what's vital to remember about
Pirtle 1s that was an unusual case in which rather than
filing the charge and then waiting the statutory period
before making a decision one way or the other, that was
a case where essentially from the word go the prosecutor
essentially was on record saying I'm going to seek the
death penalty. Oh, but wait a minute. If you could
convince me otherwise, I guess maybe I won't, realizing
that there is this duty to consider all of the relevant
information that is available within the statutory time

frame.

So, therefore, the argument was that the prosecutor
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had abused his discretion because he had just said
here's the charge, oh, and by the Way, I'm going to seek
the death penalty.

THE COURT: Here's where I am in this because
you created some great segues for questions that I had
for you. The statute says absolutely nothing about
waiting 30 days. It just says you have to file the NOI
within 30 days.

MS. VITALICH: Right.

THE COURT: So I could file the same day I
arraign the gentleman, and I'm in compliance with the
statute. Right?

MS. VITALICH: Right.

THE COURT: The statute says nothing about
who does the investigation. And, in fact, the statute
says nothing about the defense even having a right to
provide a mitigating packet.

MS. VITALICH: And there isn't a right. 1In
fact, the only constitutional right to present
mitigation evidence is in the penalty phase.

THE COURT: Right.

MS. VITALICH: So, therefore, there is no
constitutional requirement of a mitigation packet. - That
is something that through the culture of these cases has

sort of evolved and essentially, in this county at
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least, it's now an expectation. As I noted in my brief,
through certainly no fault of the prosecuting attorney's
office, we sometimes wait months or even a year or more
for these packets to come in. It's becoming
increasingly a problem.

But be that as it may, there is no constitutional
right. All the statute is saying, as I've tried to
convey in my brief, i1s: The prosecutor should exercise
his discretion by'—— or her discretion -- by considering
all relevant information available at thé time the
decision is made. The prosecutor is -~- does have a duty
to consider ‘whether there is any mitigation that -- and
I just don't see how you can get around the fact that it
has to be weighed against any and all other relevant
information, which clearly would include the strength of
the evidence and the facts of the case.

THE COURT: Let me ask you this: Do you see
ﬁhe statute as putting any burden on the State to even
look at mitigating factors? The way it's written right
now -— and let's —-- I know there's a lot of gloss on
this that has evolved over years, and it's become
pattern and practice more than anything else. But if
you look at the statute the way it's written, there's no
reason the prosecutor has to wait 30 days. There's no

right, as you pointed out, for the defense to provide a
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mitigating packet.

According to Pirtle, i1f you accept what it says, the
prosecutor's obligation, if you will, is nothing more
than to take a look at the cert and say, yeah, it's
death penalty eligible. This guy's got a lot of bad
criminal history and he's not a juvenile and he's not
ten years old, so I'm going to file thé death notice.
Is that the extent of the duty that the prosecutor has
under this statute?

MS. VITALICH: TI'm, again, having difficulty
conceptualizing an answer to that gquestion in a case
where you obviously did have an elected prosecutor who
considered an enormous amount of information at his
disposal.

THE COURT: As he says.

MS. VITALICH: And made a holistic decision,
I believe is what was the commentator that I quoted in
my brief would call it., Therefore, I don't think it's
necessary for purposes of this motion for the Court to
define a baseline, if you will, as to what are the
minimum regquirements. I do think that at a minimum,
based on the language of the statute, the prosecutor has
a duty to, of course, consider all of the information
avallable about the crime and also any information that

is availlable about the defendant.
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Now, what is available to the prosecutor without any
help from the defense, as noted in Pirtle, i1s limited to
what would be in the public record. Obviously the
prosecutor couldn't walk over to the Jjail and interview
the defendant and find out any information without
defense counsel being involved. But certainly there
would be information available regarding the defendant's
criminal history, regarding the defendant's age.

Perhaps there might be record that perhaps the defendant
had been treated at Western State Hospital at some
point.

Again, I think anything that's in the public record
certainly would need to be considered. But as far as
anything beyond ﬁhat ~— and that gets me to a segue as
to another reason why their proposed construction of the
statute is absurd. Let'é say you had a defense attorney
who didn't provide anything for whatever reason, whether
it be out of ineffectiveness or there isn't anything
available I don't think matters for purpose of this
calculus.

Let's say you had a defense attorney who was, in
fact, ineffective. They provided nothing because they
were ineffective. Under --

THE COURT: I don't think Mr. Konat would let

them get away with that. He would probably bring a
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motion for me to compel them to provide something.

MS. VITALICH: I understand that. But let's
just say you have a case where there is absolutely
nothing provided by way of background of the defendant
or any information about the defendant aside from what's
avallable in the public record because the attorney just
simply deoesn't go out and find it and doesn't provide
anything. Under Ms. Ross' calculus, if that case meets
the statutory eligibility criteria for being an
aggravated murder case, that defendant is going to have
a death notice filed against him.

.Whereas, someone who commits a far more heinous
crime but presents a thorough mitigation packet isn't.
And if anything was going to result in a wanton and
freakish application of the death penalty, it seems to
me that would be it.

THE COURT: That's your footnote, if I'm not
mistaken. Right?

MS. VITALICH: I'm fond of footnotes.
Apparently I felt that they were being disparaged. 1
feel that footnotes certainly have their place. Yes, as
an aside, that is in essence the hypothetical I put in
the footnote.

THE COURT: Here's what I would like you to

help me with. Why is that second scenario so absurd?
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Because what I'm hearing you saying is that we've got a
strong case against an individual on a particularly
heinous crime, but they present compelling mitigating
circumstances, so, therefore, we might choose not to
pursue the death penalty. You say that would be absurd.

MS. VITALICH: As compared to the person who
had no mitigation presented on their behalf at all.

THE COURT: And you had a weak case.

MS. VITALICH: But did not commit nearly as
heinous of an offense.

THE COURT: Well, let's start --

MS. VITALICH: I think the facts of the
offense are crucial to the calculus of whether to ask a
jury to consider death as one of its sentencing options.

And I just don't see how you can get past that.

THE COURT: You said in your footnote -- and
I'm not disparaging it. It is what it is. 1It's a
footnote. It says: A prosecutor would seek the death

penalty in a case where the available evidence proving
premeditation, the defendant's identity, or some other
necessary element is not especially strong, yet the
mitigation evidence presented is negligible.

So what you're saying is you would have a capital
case that has some proof problems, let's say, and the

defendant has no endearing qualities, no mitigation
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whatsoever, but you would be forced to file the death
notice, and somehow or other that would be absurd.

Help me out with why that would be absurd as opposed
to why that wouldn't be effectuating the public policy
expressed by the legislature in saying that this is a
death eligible crime. You file the aggravated murder.
Right? And then you get to the question of: Is this
person less culpable for some reason?

MS. VITALICH: Then I think turning that on
its head, that would create a presumption of a death
sentence for every aggravated murder defendant.

THE COURT: Provided they don't have
mitigating circumstances.

MS. VITALICH: Provided they don't present
information about themselves that provides something in
mitigation. I don't think that that's how the statute
is intended to be applied. Again, it would also be --

THE COURT: Why not? Help me out with why
not.

MS. VITALICH: Because the decision whether
or not to givé the jury the option to consider death as
a sentencing option shouldn't turn on whether the
defendant's attorneys prepare a decent mitigation packet
or not. That makes no sense.

THE COURT: It doesn't have to be attorneys
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preparing it because I don't even have a right under the
statute. I'm trying to focus on the provisions of the
statute that says if you have reason to believe that
there's insufficient mitigation to warrant leniency, you
shall file the death notice. It doesn't say you shall
file the death notice unless, of course, your case is
weak. It says you shall. file the death notice. You've
already passed the point of deciding that it's a death
eligible case when you filed the aggravator. Right?

MS. VITALICH: I don't think that that's -- I
don't think that's true at all actually.

THE COURT: How is that not true?

MS. VITALICH: The consideration of whether
to file an aggravated murder case I think is a different
decision entirely --

THE COURT: It is.

MS. VITALICH: -- from them deciding whether
or not to give the jury ultimately the decision as to
whether there aren't some mitigating circumstances
essentially beyond a reasonable doubt.

THE COURT: Okay.

MS. VITALICH: So, just because a case meets

‘the statutory criteria to be an aggravated murder

doesn't automatically lead to the conclusion or the

presumption that this is going to be a case where we're
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going to seek the death penalty.

THE COURT: But you -- okay. But you filed
the charge as an aggravated murder =--

MS. VITALICH: That's correct.

THE COURT: —-—- presumably because you think
you can prove it.

MS. VITALICH: Correct.

THE COURT: Okay. And now you're telling me
for reasons related to proof issues, you might not want
to pursue the death penalty.

MS. VITALICH: I hate to resort to examples.
And I think that this is a policy discussion that is not
appropriate for the statutory argument that's being
made.

THE COURT: It is appropriate because the
statute says you shall unless there's reason to believe
there's insufficient mitigation. So as far as I can
tell, what the statute is saying is that once you decide
it's an aggravated murder and you file it as such, you
are required to file the notice unless there's
sufficient mitigation.

What you told me a moment ago is you could have no
mitigation, but you don't want to file the death notice
because you've got a lousy case. Those are mixing

apples and oranges.
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MS. VITALICH: I'm not saying a lousy case.

I guess I will say this: It has long been the policy of
the King County's Prosecutor Offiqe, and I think we are
quite proud of this policy --

THE COURT: That you don't argue the death
penalty.

MS. VITALICH: ~-- that we only give the
jurors the option of imposing death in cases where guilt
is not even remotely a question.

THE COURT: But that's not the statute.
That's the policy of the prosecutor's office.

MS. VITALICH: But inherent in the framework
of 10.95 is the necessary step that the prosecutor must
consider the facts of the crime and the strength of the
available evidence as part of the holistic calculus when
deciding whether there is or there isn't reason --
sufficient mitigation to merit leniency. That
necessarily has to be weighed against something. How do
we determine whether the mitigation is sufficient or not
sufficient unless we look at it within the framework of
what did the defendant do -~

THE COURT: Okay.

MS. VITALICH: =-- and how strong is our
evidence that he did it, or she?

THE COURT: And I'm not quarrelling with you.
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I'm trying to go along with your analysis just to see
where it takes me. But what you're saying is that let's
assume we have somebody with zero mitigation. You just
have to accept that premise. No mitigation whatsocever.
And the statute ——‘again, I'm not talking about the
laudability of the prosecutor's office policy. I'm
talking about the way the statute's wriften. It says
that you shall file written notice of special sentencing
proceeding to determine whether or not the death penalty
should be imposed when there's reason to believe that
there are not sufficient mitigating circumstances to
merit leniency. You've just told me the answer to that
question is zero and yet you dép't want to file the
death penalty because you have weaknesses in your case,

To me that's something that gets dealt with later
after you file the NOI. You can plea bargain all you
want. Nobody's going to say you can't. If you have a
weak case, you can plea bargain it afterwards. But this
statute doesn't contemplate somebody with no mitigation
being removed from the individual pool of folks eligible
for the death penalty.

MS. VITALICH: Your Honor, the reason to

believe has to come from somewhere. And it can't Jjust
spring forth from the mitigation packet or lack thereof.

There has to be a reason for the prosecutor's decision.
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THE COURT: Right,

MS. VITALICH: And that reason necessarily
must include consideration of the strength of the
available evidence and the facts of the case. And as
Your Honor pointed out, there may very well be a case
where although compelling mitigation has been presented,
and reasonable minds can differ as to what is compelling
from a mitigating standpoint, but the crime itself is so
heinous and the proof of the defendant's guilt is so
overwhelming that essentially all of that mitigation
pales in comparison. There's simply nothing wrong with
that.

I also don't think that there's anything wrong
within the framework of 10.95 in taking a look at the
strength of the available evidence and the facts of the
crime and deciding, you know what, this is a case where
the evidence in one aspect or another is not
overwhélming, or perhaps this case -~ you gave the
example of the two murders of a judge.

THE COURT: Right.

MS. VITALICH: The facts are not as heinous
perhaps. Heinous, yes, but not as heinous within the
entire sort of universe of cases. That was one thing
that the anti-death penalty commentator that I cited in

my brief talked about. The prosecutor is in the unique
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position of having this institutional knowledge and
wealth of information at his disposal so that he can
look at these cases within the universe of all other
cases.

And we are ultimately loocking at cases, not just
defendants. Ms. Ross would have the Court construe the
statute in a manner that all the prosecutor can look at
in making this very important determination is the
defendant. The prosecutor necessarily has to look at
the case.

THE COURT: And as I pointed out to Ms. Ross,
I can see places where that would backfire on a.
defendant. Like you pointed out: How heinous is
heinous? Is this less heinous that another aggravated
murder? And should the defendant be given some leniency
because even though the mitigators are not that strong
weighed against the gravity of the offense?

MS. VITALICH: Ms. Ross would have the Court
rule that eésentially the elected prosecutor has to
ratchet back on the charging decision and that even if
it does meet the statutory definition of an aggravated
murder, it shouldn't be filed that way if for some
reason the prosecutor thinks that it's going to be one
of those cases where it's probably not going to be one

where we're going to consider asking the jury to look at
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a death sentence and that we should just file those as a
first degree murder even if they really are an
aggravated murder. That goes so far into intruding into
a separation of powers violation in terms of the
prosecutor's charging discretion, and I don't think
that's appropriate either.

THE COURT: A moment ago I made a comment
that after the NOI is filed you can still negotiate the
case if you find that you have proof problems. You kind
of grimaced when I said that. I'm just wondering --
there's nothingvthat precludes negotiation after the
death penalty notice is filed. See Gary Ridgway, for
example.

MS. VITALICH: Our office has never, as a
policy, gone about our business that way.

THE COURT: I know.

MS. VITALICH: Well, we can file this and say
we're going to seek death, but then later on we can
always just sort of -- we don't make these decisions
lightly.

THE COURT: And you shouldn't.

MS. VITALICH: And when we make this
decision, we make the decision with every effort toward
making it a decision based on all of the available

information and the best information available at the
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time. Now, that'é not to say that circumstances can't
change down the road. But if you're looking at a case
at the point of decision making and you're saying you
can only consider this one very narrow slice of
information, I think that that's foolhardy.

THE COURT: Can we go back to the example I
gave you a little bit ago, and let's maybe have a little
dialog about this. Because, again, I want to get back
to the way the statute is written, not the way the
practice has evolved over 25 years maybe.

But in the statute, the prosecutor can file the NOI
within 30 days. It doesn't say anything about
mitigation packets or anything of the sort. So
apparently the legislature when they passed this statute
was contemplating some process that was, for lack of a
better term, fairly summary in the early part of the
case. Would you agree with that interpretation?

MS. VITALICH: I think that's probably fair.
Although, that's not the reality now.

VTHE COURT: No, it's not. Again, I'm trying
to look at what the statute says, not what the practice
is.

MS. VITALICH: Again, I think what the
legislature anticipated was a system of channelled

discretion because this discretionary decision is
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clearly —-- first of all, sentencing is plenary with the
legislature. It's already been found in several cases
that it's an appropriate delegation of discretion for
the legislature to entrust this very important decision
to the elected prosecutor's office. So that's not in
question.

THE COURT: So let me ask you a follow-up on
this. Again, I'm not trying to trap you. I'm just
trying to get a good sense of what we think the statute

contemplates.

So we have a very short period of time in which to

‘make this rather momentous decision about whether to

file the NOI. Okay? Thirty days. As you pointed out,
there may be a case that has procf problems. It's
definitely fileable as an aggravated murder. You think
it should be. But being a lawyer, you're looking at the
proof problems down the road.

So you file the case. You file it as an aggravated
murder. It's on the death penalty track, if you will.
All that's left now is to determine whether you're going
to file the NOI. You get that defendant, who, as best
you can tell, has no mitigating qualities whatsoever.
And if you look at the lack of mitigation and your proof
problems, you don't file the NOI within the 30 days.

You either decide not to or you let the time frame
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lapse.

And then later -- and we all know that these cases
take years to prosecute -—- later the case gets a lot
better. All of a sudden those proof problems that you
thought you had early on in the process start to go by
the wayside, and all of a sudden now you've got what
looks to be a great case. You've got-a guy with no
mitigating circumstances whatsoever, and you've lost
your chance to file the death penalty notice because you
considered those two things together.

What's your thoughts on that, counsel? Because it -
seems to me that if you look at the statute the way it's
written where it says you shall do this, unless there's
sufficient mitigation. You have no mitigation. You
file the NOI within 30 days. And you let the chips
fall, and the case gets better or the case gets worse.
And then you decide whether you want to negotiate it or
not.

So what do you think about that prospect of losing
that valuable opportunity, if you will, by judging the
case on the merits too early?

MS. VITALICH: Well, all I can say to that is
all that the prosecutor could do, and all indeed he or
she has a duty to dé, is to make the best and most

well-informed decision that he or she can at the point
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that the decision is made. If that .later turns out to
be a decision that might have made -- that might have
been made differently at a different point in the
proceedings, hindsight's always 20/20.

In some cases that might be a case where based on
the available information the prosecutor initially
decided to ask the jury to consider a death penalty or
it might be the case where the evidence was not as
strong at the point the decision was made, and the
prosecutor in his or her discretion decided, you know,
this is not a case where I'm not going to seek that --
give that option to the jury because I'm concerned about
the strength of the evidence. 1It's not overwhelming.
And then later on it turns out to be overwhelming.

Well, that's -- there has to be an endpoint for this
decision. And in giving guided discretion to the
elected prosecuting attorney with a suggested time
frame -- I guess it is at this point --

THE COURT: Thirty days.

MS. VITALICH: ~-- it's almost, dare I say, an
illusory time frame in this county, much to our dismay.
But all that anyone can expect of the elected prosecutor
is to make the best informed decisioﬁ that he or she can
at the point the decision is made.

I would also want to make the point that in terms of
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considering what is mitigating and what is not and
whether there is a reason to merit =- or not sufficient
reason to merit leniency, I think it bears mentioning
that the strength of the evidence, or lack thereof, can
be aggravating or mitigating.

Certainly a case that has overwhelming evidence of
guilt and heinous facts, that in itself would give a
prosecutor reason to believe that there's not sufficient
mitigating circumstances to merit leniency.

THE COURT: So you could have a case where
the prosecutor could say I'm not doing an 040 analysis

per se because this crime is so heinous and the proof is

.80 strong that nothing anybody could ever show me would

be sufficient?

MS. VITALICH: That's not what I'm saying at
all. I'm saying an 040 analysis would allow thét type
of a decision making because overwhelming evidence or a
lack of evidence -- I think a lack of evidence can be
considered by the elected prosecutor as mitigating. I
think that that goes into the mitigating/not mitigating
calculus in terms of the decision maker.

So if the prosecutor's looking at the case and says,
you know, I have some concerns about -- again, I really
despise trying to compare cases and cases because it's

always an apples—and-oranges proposition.
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I can think of a case that I worked -- have to
continued to wofk on on appeal for almost ten years now
where it was very clear that the murder the defendant
committed was an aggravated murder, but the victim's
body has never been found. It's pretty clear based on
the evidence at the scene that the guy probably wasn't
walking around in a great state of health after what had
occurred in his apartment, and any reasonable person
could conclude that he was dead, but we didn't have that
body. And that's -- there were, I think, three
aggravating factors present in that case. The facts
were terrible. And, frankly, from what I know about the
defendant, he didn't really have a lot to recommend him
to the world.

But that was a case where an aggravated murder
prosecution was vigorously pursued and a life without
parole sentence was imposed without a death notice ever
having been filed. That's Jjust one example that comes
very readily to my mind. But I think there, that's a
valid exercise of prosecutorial discretion. The case
clearly fits the statutory criteria as an aggravated
murder.

THE COURT: Because of the proof problems --
MS. VITALICH: Well, because =--

THE COURT: -- mitigating.

JoAnn Bowen, Certified Realtime Reporter
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MS. VITALICH: Because of a very significant
issue -~ evidentiary issue in the case, that single
consideration can be enough to tip the balance one way
or the other. And that is a completely appropriate
exercise of the prosecutor's discretion.

THE COURT: Okay.

MS. VITALICH: I just simply don't think it's
possible to consider these cases without considering all
of the available information which must necessarily
include the evidence and the facts of the case.

THE COURT: Counsel, help me out with -- do
you have any authority for the proposition that the
strength or weakness of the case could be an aggravator
or a mitigatdr?

MS. VITALICH: I don't, Your Honor.

THE COURT: I don't think anybody brought
that up in any of the briefing.

MS. VITALICH: I don't, Your Honor. But the
reason to believe that there are not sufficient
mitigating circumstances to merit leniency —-- the reason
to believe has to come from somewhere. And, again, I
don't think it comes from a mitigation packet, because
there are going to be cases where there isn't a
mitigation packet, and there isn't a right to a

mitigation packet. There may be cases where there's a
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great mitigation packet, but there's heinous facts and
an avalanche of overwhelming evidence. FEach case is
unique. And each case must necessarily involve a
holistic decision.

THE COURT: I know. The holistic decision
gquote that you got from that law review article, when
read in context -- and I'm going to have a follow-up
question for you on this -- it seems to stem from all
those other cases where they involve the prosecutor's
exercise of discretion to file the aggravator.

Our statute —-- this 040 statute seems unique. Are
you in agreement with that?

MS. VITALICH: To a degree. I think --

THE COURT: Do you Kknow of anyplace else it
exists or something similar to it?

MS. VITALICH: That specifically directs the
prosecutor to make that particular decision?

THE COURT: After the aggravator is filed.

MS. VITALICH: I didn't do a search for that,
but I certainly can.

THE COURT: Okay. Because i1t just seems to
me like so many of the places where language has been
lifted to support the notion of prosecutorial
discretion, when you go back through the chain to find

out where it emanated from, it's all talking about that

JoAnn Bowen, Certified Realtime Reporter
King County Courthouse, 206-296-9143
Seattle, Washington 98104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

29

charging decision part, not the decision to file the
notice of intent after the aggravator's already been
filed. I gather you don't know of any other cases that
are involving an 040 kind of scenario.

MS. VITALICH: I didn't do a fifty-state
search on that. I could certainly try to do that.

THE COURT: I don't think it has to be 50
states because most of the states don't have the death
penalty anymore I don't think. I don't think it has to
be that great.

MS. VITALICH: I don't think -- I'm not
certain that it's most. One thing I did want to say
about the mitigation idea is that we do have caée law
saying that, at least for the defendant, mitigation is
not limited to.the statutory mitigating factors that are
listed in 10.95.

THE COURT: Right.

MS. VITALICH: 1In fact, we have a lot of case
law that says essentially carte blanche as long as the
court finds it relevant and it's somehow admissible
under some theory, it's good to go, as far as presenting
it in the penalty phase. So the defendant certainly
isn't limited in terms of what kind of mitigation he or
she can present to a jury. So I would query why it is

that the prosecutor in terms of mitigation can only
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consider what comes from the defendant's lawyers or the
public record in terms of things like criminal history
or age, et cetera.

~THE COURT: I, frankly, think you could call
up his relatives. You could do almost anything you
wanted i1f you wanted to.

MS. VITALICH: So, again, under that, why is
it that the prosecutor can't consider it as mitigating
in terms of whether or not a jury's going to be given
the option to impose a death sentence? Why can't the
prosecutor consider a significant evidentiary issue in
the case? 1 don't see why the prosecutor's discretion
should be limited in that fashion.

What I hear Ms. Ross saying is that if there's no
mitigation packet presented and it meets the criteria
for aggravated murder, essentially that's an automatic
filing of a notice. And T don't think that that is what
the legislature anticipated at all in writing this
statute. I think they simply wanted to give the
prosecutors a channelled discretion to consider any and
all information available at the time that a decision is
made.

THE COURT: And the channel is reason to
believe insufficient mitigation?

MS. VITALICH: Correct.
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THE COURT: There was one other question I
wanted to ask you and then I will let you have a
breather. I have to find it. I know. Were you able to
find any legislative history on 0407

MS. VITALICH: You know, ffankly, I didn't
loock into it that much. I can take a look. 1I'm certain
that there's -~

THE COURT: Every time I've ever looked for
legislative history I've been disappointed in not
finding anything. I was wondering if there was any.

MS. VITALICH: I can take a look. I agree,
Your Honor. There tends to be a paucity of information
in that regard.

THE COURT: That's a good way to put it. I
think that's all the questions I had for you. Thank you
very much.

MS.lVITALICH: Thank you, Your Honor.

* k kx k *x Kk Kk %

(End excerpt)
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APPENDIX C

TO DEFENDANT/RESPONDENT MCENROE’S RESPONSE TO
STATE’S MOTION FOR DISCRETIONARY REVIEW

STATE OF WASHINGTON V. JOSEPH T. MCENROE, COURT OF
APPEALS, DIVISION I, CASE NO. 69831-1-1
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
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STATE OF WASHINGTON No. 07-08716~4 SEA

Plaintiff, MOTION FOR DISCOVERY OF
MATERIALS REVEALING RING
COUNTY PROSECUTOR'S
PROCESS FOR DETERMINING
WHICHE DEFENDANTS WILL FACE
DEATH

vs.
JOSEPH T, McENROE,

Defendant.

Nl Syt St Vo et S ot Vol St

Comes now the defendant, Josgeph T. McEnroe and moves
Court to oxder the Prosecuting Attorney to disclose to the
defendant the following information and materials:

REGARDING DECISTONS IN THE PROSECUTION AND SENTENCING OF
JOSEPH T. MCENROE

1) Any and all information gathered by anvy investigator

for the prosecution which was considered by King County
Prosecutor Daniel Satterberg in deciding whether to file &
notice of intent to seek the death penalty against Joseph T.
McEnroe. This request includes but is not limited to
information and materials acquired by the prosecution in the
state’s own mitigation investigation referred to in a letter
dated January 17, 2008, from Mark Larson, chief of the
Prosecutor’s Criminal Division, in which Mr. Larson advised
counsel for Mr. McEnroe: |

In this case, the State will be conducting its own
MOTION FOR DISCOVERY RE The Defender Association

DETERMINING WHICH DEFENDANTS 810 Third Avenue, Suite 800
WILL PACE DEATH Seattle, WA. 98104
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investigation of mitigating factors. This is
likely to include an analysis of potential mental
health issues and the retention of a gqualified
expert. We will also examine social history and
facts surrounding the alleged offenses...
A) Mr. McEnroe partlicularly demands the results
of “[the State’s] own investigation of mitigating
factors,” the State’s “analysis of potential
mental health issues,” and the identity of any
“quallfied expert,” retained by the prosecution,
and all information acquired through the state’s
investigation into Mr. McEnroe’s “social history™;
2) If the state indicates that it has provided such
materials or “complied with Brady” the defendant demands the
state identify what materials and/or information it has
provided to the defense was: the product of “[the State’s]
own investigation of mitigating factors;” all materials and
information gathered by and allegedly produced by the state
which was used in or the basis of “an analysis of potential
mental health issues” Mr. Laxson said the prosecutor
conducted; the ildentity of any expert retained by the
prosecution to assist in the “analysis of potential mental
health issues”'; and what discovery produced by the state to
date is the product of or relates to “the state’s

investigation into Mr. McEnroe's ‘social histony.’”

7o this date the State has not advised Mr. McEnroe of any mental
health professional zetained or consulted by the State for any purpose
regarding Mr. MeEnroe although Mr. McEurce has requested the
information.

MOTION FOR DISCOVERY RE The Defender Association
DETERMINING WHICH DEFENDANTS 810 Third Avenue, Sulte 800
WILL FACE DEATH Seattle, WA. 58104
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3) The identity of any investigator sgpecially hired by
the prosecution to conduct an investigation into the
presence or absence of‘mitigating factors related to Mrx.
McEnroe;

4) Records and copies of all communications, in any
form, between King County. Progecutoxr Dan Satterberg, his
agents or other employees of the King County Prosecuting
Attorney’s office, and family members of the decedents, the
Anderson family, including but not limited to the relatives
of Erica Anderson (including Pam Mantle, Tony Mantle, Sarah
Mantle, and any other adult family menmbers) and the
relatives of Wayne and Judy Anderson, Scott Anderson, Olivia
Anderson and Nathan Anderson (including Mary Victoria
Anderson and her sons or friends);

5) A list of any and all memorial services and/or other
commemorations held in relation to the deaths or honoring
the lives of the Anderson family homicide victims which were
attended by King County Prosecutor Dan Satterberg or deputy
prosecutors;

6) A list and description of any photographs or
personal items relating to any of the victims of the
Anderson family homicide victims which are maintained ox
posted outside the official case files of the trial deputy
prosecuting attorney or law enforcement offices, which may
be anywhere in the offices pf the King County Prosecuting

Attorney oxr in his home or other personal space.

MOTION FOR DISCOVERY RE The Defender Association

DETERMINING WHICH DEFENDANES - 810 Third Avenue, Suite 800

WILL FACE DEATH Seattle, WA. 98104
Page3of 6
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REGARDING DECISIONS IN THE PROSECUTION AND SENTENCING OF
LOUIS CHEN

7) Any and all information gathered by any

investigator for the progecution, whether the investigatorn
is a law enforcement officer, a full time employee of the
King County prosecutors’ office, or an outside investigator
specially employed, which was considered by King County
Prosecutor Daniel Satterberg in deciding whether to file a
notice of intent to seek the death penalty against Louis
Chen, Superior Court No. 11-1-07404-4 SEA. This request
does not include production of materials provided to the
prosecubting attorney by defense counsell for Louls Chen;

- 4) All photographs of the scene of £he murders
committed by Louis Chen especlally those depilcting the
victims Eric Cooper and Cooper Chen and the injuries
inflicted upon them by Louis Chen;

5) All witness statements, including those of law
enforcement and crime scene investigators, describing the
scene of the murders of Eric Cooper and Cooper Chen and the
injuries inflicted upon them by Louis‘Chen;

6) The autopsy reports prepared by the King County
Medical Examiner regarding Erie Cooper and Cooper Chen;

7) Photographs of the multiple weapons allegedly used
by Louis Chen to attack Eric Cooper and Cooper Chen;

8) Any and all recoxrds of the participation ox

attendance of King County Prosecutor Daniel Satterberg, or

MOTION FOR DISCOVERY RE The Defender Association
DETERMINING WHICH DEFENDANTS B10 Third Avenue, Suite 800
‘WILL FACE DEATH Seattle, WA. 98104
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‘any Xing County deputy prosecutor, in funerals, vigils, ox
any kind of memorial events regarding Erxic Coopern and/on
Cooper Chen; |

9) Any and all public statements made by King County
Prosecutor Danilel Satterberyg or any representative of the
King County Prosecutor regarding the deaths of Eric Cooper
and Cooper Chen;

10) Any and all ieCOrds of communications between the
King County Progecubting Attorney, or his agents, and family
and friends of Eric Cooper and Cooper Chen regarding the
loss of the victims and/or the gquestion of whether Mr.
Satterberg shonld seek the death penalty against Louis Chen;

11) A list and description of any photographs or
personal items relating to Eric Cooper or Cooper Chen which
are maintained or posted outside the official case files of
the trial deputy prosecuting attorney or law enforcement
offices, which may be anywhere in the offices of the Ring

County Prosecuting Attorney or in his home or other personal

space;

MOTION FOR DISCOVERY RE The Defender Association
DETERMINING WHICH DEFENDANTS 810 Third Avenue, Suite 800
WILL FACE DEATH Seattle, WA. 98104
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This motion is brought pursuant to CxR 4.7 (a), (¢},
(dy, (&), (g), and the attached declaration of counsel. Mr.
McEnxroe believes the information sought will support
dismlssal of the notlece of intention to seek the death

penalty against him.

Dated this 5th day of February,
2012.

Regpectiully submitted: :

s - Y N

Kathryn Ross, WSBA No. 6894
Leo Hamadi, WSBA No. 18710
William Prestia, WSBA No. 29912

The Defender Association
810 Third Avenue, Suite 800
Seattle, WA. ©8104

(206) 447-3968

MOTION FOR DISCOVERY RE The Defender Association
DETERMINING WHICH DEFENDANTS 810 Third Avenue, Suite 800
WILIL FACE DEATH Jeattle, WA. 98104
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JOSEPH THOMAS McENROE, and

FILED
KING COUNTY, WASHINGTON

FEB 2 4 2012

. DEPARTMENT OF
JUDICIAL ADMINISTRATION

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON,

No. 07-C-08716-4 SEA

Plaintiff, + 07-C-08717-2 SEA

V8, STATE'S RESPONSE TO

DEFENDANT McENROE's "MOTION
FOR DISCOVERY MATERIALS
REVEALING KING COUNTY
PROSECUTOR'S PROCESS FOR
DETERMINING WHICH .
DEFENDANTS WILL FACE DEATH"

MICHELE KRISTEN ANDERSON,

Defendants.

N S N S N N S N N N N

I INTRODUCTION

The defendants are charged with six counts of Aggravated Murder in the First Degfee for
the December 24, 2007 killings of six members of Michelle Anderson's family. In each cmmt;
and as to each defendant, the aggravating circumstance ;Llleged ig that "there was more than one
victim and the murders were part of a common scheme 'or plan or the result of a single act,”
pursuant to RCW 10,95.020(10). With respect to the counts relating to Erica A11dersoﬂ, Olivia
Anderson and Nathan Anderson, an additionai aggravating circumstance is alleged, i.e., that "the
person committed the murder to conceal the commission of a crime or to protect or conceal the
identity of any person committing a crime," pursuant to RCW 10.95.020(9). The State has filed -

a notice of intent to seek the death penalty as to each defendant.

STATE'S RESPONSE TO McENROE's MOTION FOR Daniel T, Satterberg, Prosecuting Attorney
DISCOVERY RE PROSECUTOR'S PROCESS FOR DETERMIN- ;"{56 S{}h ng«% County Covthouse
ING WHICH DEFENDANTS WILL FACE DEATH - 1 rd Avenue

Seattle, Washington 98104
(206) 296-9000, FAX (206) 296-0955 .
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Defendant McEnroe has filed a motion asking this Court to compel the King County
Prosecutor's Office to provide "discovery" that would allegedly reveal the "process" by which
King County Prosecutor Daniel T, Satterberg determines whether to allow a jury to consider
imposing the death penalty in an aggravated murder case. More speciﬂcaily, McEnroe not bnly
demands "discovery" purportedly related to the decision to seck the death penalty in his own
case, but he also demands "discovery" purportedly relateci*to the decision not to seek the'death
penalty in State v. Chen, No. 11-1-07404-4 SEA

It should be noted that ﬂns Court has prevmusly demed McEnroe's motion to dismiss the
death notice on grounds that Mt. Satterberg did not follow the dictates of Chapter 10.95 RCW in
deciding to seek the ldeath penalty against him because Mr. Satterberg properly considéred
information other than potential mitigation, such as 1'h§ facts of the crimes themselves and the
strength of the available evidence. See Cletk's Papers, State v. McEnroe, Sub No. 245 (filed
6/4/10). Undeterred, McEnroe now aplﬁarently wishes to ty to convince this Court of the absurd
and utterly offensive proposition that Mr. Satterberg is "more open to mitigating factors and
more inclined to leniency towards a defendant who is wealthy and highly educated" "than a
defendant such as Mr. McEnroe from a lower or working class background,” and on that basis,
he plans to asgk this Court once again to dismiss the cieaih notice based on allegations of improper
decision-making by Mr. Satterberg. See Declaration in Support of Motion ("Ross decl."), at 1.
In other words, it appears McEn;*oe seeks this "discovery" based on his apparent belief that this
case and defendant Chen's case are essentially identical and, therefore, that Mr. Satterberg's

decisions in the two cases must have been based on improper considerations such as economic

status.
STATE'S RESPFONSE TO McENROE's MOTION FOR E Daniel T. Satterberg, Prosecuting Aﬁomey
DISCOVERY RE PROSECUTOR'S PROCESS FOR DETERMIN- W554 King County Courthouse

] 516 Third Avenue
ING WHICH DEFENDANTS WILL FACE DEATH -2 Seattle, Washington 98104

(206) 296-9000, FAX (206) 206.0955
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The State's response to McEnroe's motion to compel is threefold. First, as the State has
already informed McEnroe's counsel, the State ig well aware of its discovery obli;;,rations and, as
counsel has a.lread;_r been assured, {he State has complied and will continue to comply with its
ongoing obligations in that regard. Accordingly, there is nothing for this Court to compel.

Second, McEnroe's demands, particularly with respect to materials related to the Chen case, do

not constitute "discovery" under any possible definition of the term, Therefore, thete is no
authorityuunder CrR 4.7 by which this Court could compel it. And third, given that the decision
to seck the death penalty is a decision addressed solely to the discretion of the elected county |
prosecuitor, and thus, given that McEnroe would have to demonstrate a manifest abuse of that
discretion (even if it were proper for this Court to usurp the prosecutor's decision and to engage
in the kind of pretrial ﬁroportionality review McEnroe seeks, which it is not), McEnroe's
demands are frivolous and not material because this case is obviously very different from
defendant Chen's,

In other words, aﬁd in short, 1) the State is well aware of its discovery obligations, 2)
what McEnroe demands is not discovery, and 3) even if this Court were vested with the authority
to intervene in the elected proscoutor's death penalty decisions by performing a pretri:ﬂ

proportionality review (which it is not), Mr. Satferberg’s decision {s manifestly reasonable in this

case. Thus, this motion to compel "discovery" should be denied.

STATE'S RESPONSE TO McENROE's MOTION FOR. Daniel T. Satterberg, Prosecuting Attorney
DISCOVERY RE PROSECUTOR'S PROCESS FORDETERMIN- W34 King County Courtiouse
ING WHICH DEFENDANTS WILL FACE DEATH - 3  Remrsla oo

Seattle, Washington 98104
(206) 296-9000, FAX (206) 296-0955
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II.  ARGUMENT

A. THE STATE IS WELL AWARE OF ITS DISCOVERY OBLIGATIONS: IT
BAS COMPLIED WITH THEM AND WILL CONTINUE TO DO 80,

Under CrR 4.7, the State's discovery obligations require the disclosure of the following
material when it is within the knowledge, possession, or control of the prosecutor's office:

- the names and addresses of persons the prosecutor intends to call as witnesses, together

with any written or recorded statements they have made or the substance of any

statements; -

- any written, recorded, or oral statement by the defendant;

- when authorized by the court, grand jury minutes related to the testimony of the
defendant or any witness the prosecutor intends to call;

- any reports or statements by experts made in connection with the case;

- any books, papers, documents, photographs or objects the prosecutor intends to
introduce or which wetre obtained from or belonged to the defendant;

- any criminal history of the defendant or any witness;

- any electronic surveillance of the defendant's premises or convérsations;
- any expert witnesses the prosecutor intends to call;

- aﬁy information indicating entrapment; and

~ any material information within the prosecutor's knowledge that tends to negate the
defendant's guilt.

CrR 4.7(2). Tn addition, upon request by the defendant, the prosecutor is obligated to disclose
"relevant material and information" regarding searches and seizures, taking staternents from the
defendant, and any relationships "of specified persons to the prosecuting authority." CiR 4.7(c).
Algo upon request by the defendant, the prosécumr is required to attempt to obtain material and
information from third parties that would otherwise be discoverable if it were within the

knowledge, possession, or control of the prosecutor's office. CrR 4.7(d).

STATE'S RESPONSE TO McENROE's MOTION FOR Daniel T. Satterberg, Prosecuting Attorney

DISCOVERY RE PROSECUTOR'S PROCESS FOR DETERMIN- 77354 King County Courhouse
ING WHICH DEFENDANTS WILL FACE DEATH - 4 ingsc

Seattle, Waghington 98104
(206) 296-9000, FAX (206} 296-0955
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The State is acutely aware of its obligations under CrR 4.7 and Brady v, Maryland, 373
T.S. 83,83 8. Ct. 1194, 10 L. Ed, 2d 215 (1963), and has made and will continue to make every
effort to comply. Indeed, the scrutiny to which capital cases are subjected gives the State an
especially acute awareness in this case. |

_The State has consistently met its obligations under CtR 4.7 and Brady over the course of

the past four-plus years. Yét, in a letter addressed directly to Mr. Satterberg! and in the motion
to compel before this Court, McEntoe's coupsel insists this is not the case, "I‘he State's efforts to
reiterate its awareness of and compliance with these obligations have been thus far unavailing.®
Without any evidence or proof (other than spurious accusations and specutation) that the State is
failing to comply with its discovery obligafions, this Court does not have grounds to compel
compliance. In sum, there is no actual discovery or Brady material of which the State is aware
that has not been disclosed, Accordingly, there is nothing to compel,

. B. THE INFORMATION AND MATERTIALS THAT McENRQE DEMANDS IS

NOT "DISCOVERY"; THUS, THERE IS NO AUTHORITY BY WHICH [T
MAY BE COMPELLED.

As noted above, CrR 4.7 specifically enumérates the State's ongoing discovery
obligations, méluding tﬁe obligation to disclose Brady material. The State has éomplied, and
will continue to comply, with these obligations. Nonetheless, MecEnroe demands disclosure of a
laundry list of materials and information that he claims will show that Mr, Satterberg makes
decisions whether to seek the dea;uh penalty in an arbitrary and disetiminatory manner based on
considerations such as econon;ic status, based solely on the decisions made in this case and the
Chen case. But the materials and information he demands are not material, are irrelevant, ate

work product, are related to a pending case other than his own, and/or does not exist. None of

' This letter is attached as Appendix A for the Court's information and convenience,
2 Mr, O'Toole's response to counsel's letter is attached as Appendix B for the Court's information and convemence

STATE'S RESPONSE TO McENROE's MOTION FOR Daniel T, Satterberg, Prosecuting Attorney
DISCOVERY RE PROSECUTOR'S PROCESS FOR DETERMIN- ~ ~ W834 King County Couthouse
ING WHICH DEFENDANTS WILL FACE DEATH - 5 ird Avenue

Seattle, Washington 98104
(206) 255-9000, FAX (206) 206-0955
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the materials and informatioﬁ demanded by McEnroe falls under any category enumerated in
CrR 4.7. In other words, it is not discovery.

As a preliminary matter, it is telling that nowhere in McEnroe's motioﬁ to compel and
supporting declaration is there a single citation to authority. Other than a generic reference to

CiR 4.7, no court rule, appellate decision, statute, or any other form of legal support appears in

MecEnroe's pleadings on this matter. As such, if this were an appellate pleading, the appellate

court would disregard it entirely. See¢ Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801,
809, 828 P.2d 549 (1992) (arguments unsupported by citations to authority or persuasive
reasoning will not be considered on appeal). Similarly, in the absence of ax;y relevant authority
supporting the notion that such non-discovery materials may be compelled, this Court should
summarily deny these demands. |

In any évent, this Court should rule in accordance with relevant anthority that.the
materials and information that McEnroe demands ate not discovery, and thus, there is no basis in
law to compel it.

The State's obligations are set forth in the first argument section above. In addition, CrR

4.7 further provides that a court may in its discretion order the disclosure of additional materials

as follows:

(1) Upon a showing of materiality to the preparation of the defense, and if
the request is reasonable, the court in its discretion may require disclosure to the
defendant of the refevanr material and information not covered by sections (a),

(c), and (d). ’

(2) The court may condition or deny disclosure authorized by this rule if it
finds that there is a substantial risk to any person of physical harm, intimidation,
bribery, economic reprisals or unnecessary annoyance or embarrassment,
resulting from such disclosure, which outweigh any usefulness of the disclosure to

the defendant.
STATE'S RESPONSE TO McENROE's MOTION FOR Daniel T. Satterberg, Prosecuting Attorney
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CrR. 4.7(e) (emphasis supplied). Although this provision is fairly broad, the emphasized portions
dictate that the information must be shown to be material and relelvan‘t, and that the request itself
m;.lst be reasonable, Without such a showing, again, the information is simply not discovery and
thus it ﬁlay not be compelied.

A showing of materiality is an absolute prerequisite for a defendant's request for the

disclosure of any materials not specifically enumerated in CrR 4.7, State v. Blackwell, 120

Wn.2d 822, 828, 845 P.2d 1017 (1993). As the Washington Supreme Court has unequivocally
held, "[tThe mere possibility that an ftem of undisclosed evidence might have helped the defense
ot might have affected the outcome; of the trial . , , does not establish 'materiality’ in the
constitutional sense." Id. (quoting State v. Mak, 105 Wn.2d 692, 704-05; 718 P.2d 407 (1986))
(emphasis and alterations in original), The facts of Blackwell are instructive bere.

In Blackwell, the defense demanded disclosure of the arresting officer's personnel records
based on defense counsel's asserted belief that the officer arrested the defendant due to racial
andmus. The defense argued‘ that the officet's records would show c;vidence of a pattern of
improper conduct, i.e., "arrests based on race and excessive force that might rebut the officers'
claim of proper police conduct.” Blackwell, 120 Wn.2d at 829, After citing case law“ holding
that materiality cannot be shown based on mere accusaﬁo1us and conjecture, the court held that
the defense had not shown materiality, and thus, the trial court had manifestly abused its
discretion in requifing disclosure of the records:

A defendant must advance some factual predicate which makes it

reasonably likely the requested file will bear information material to his or her

defense. A bare assertion that a document "might" bear such fruit is insufficient.

Qur review of the record indicates that no such showing of materiality was made

in this case.

Id. at 830. The same situation presents itself here.

STATE'S RESPONSE TO McENROE's MOTION FOR Daniel 'E. Satterberg, Prosecuting Attorney

DISCOVERY RE PROSECUTOR'S PROCESS FOR DETERMIN- ?{fgghffg'iq"“"‘y Courthouse
ING WHICH DEFENDANTS WILL FACE DEATH -7 PG Avenue

Seattle, Washington 98104
{206) 296-9000, FAX {206) 296-0955




17500752

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

In the declaration in support of McEnroe's motion to compel, counsel states:

The discovery demanded bere will show whether the King County
Prosecuting Attorney decides which defendants will face a capital prosecution in
an arbitrary and discriminatory manner, disregarding valid mitigating factors
presented by poor defendants, while favoring defendants with wealth and
resources. Only transparency in the Prosecutor's process for selecting which
defendants he will try to have executed will reveal the validity of the saying in
capital defense circles, "It's called capital punishment because if you have the
capital, you don't face the punishment."

»Ross decl., at 5-6 (emphasis added). Aside from inadvertently revealing why "capital defense

cm:ies are exceptionally small in diameter, thls statement is facially absurd.> And more to the
point, as was true in Blackwell, this statement shows that the "discovery" demand in this case is
based on nothing but accusatioﬁs and conjecture. It is also based on the completely unsupported
assumption that McEnroe presented "valid mitigating factors" whereas defendant Chen did not,
or that McEunroe's "valid mitigating factors" were greater"than ot, at a minimum, the equal of
Chen's. Thus, according to McEnroe, the reason Mr. Satterberg chose fo seck the death penalty
against McEnroe and not against Chen is a disparity in their respective wealth.

Alternatively, McEnroe tacitly concedes that the "discovery” may show that the decision-
making "process" was proper; nevertheless, in his view, "transparency” is still somehow
required. However, "fransparency” is not a basis upon which to find materiality, In sum, under
Blackwell, McEnroe has not made the requisite showing of materiality and his "discovery"
demand must be demnied. '

Although the failure to make the requisite showing of materiality is dispositive to this
motion, it bears mentioning that McEnroe's demand implicates the work product doctrine and the

aftorney-client privilege. Although McEnroe has not (yet) specifically demanded information

I No doubt comments like these are uncritically well-received in those aforementioned small circles, but they have
no place in any part of the instant case.
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regarding communications between Mr. Satterberg and his staff, communications between Mr.,
Satterberg and the attorneys for McEnroe, Anderson, and/or Chen, or the miti gatién packets
submitted by Anderson and Chen, such information would become necessary to rebut MeEnroe's
abé.urd accusations if this Court were to order disclosure of the information McEnrae currently .
seeks in support of his motion. The State would be piaced in the untenable position of revealing
privileged information in order to thoroughly rebut MoEntoe's position in this matter. This
demonstrates that-McEnroe's dernands are not reasonable as required under CrR. 4.7(e)(1).
Indeed, this is not the first time that McEnroe's‘ counsel has sought to place the King County
Prosecutor's Office in such an untenable position based on accusations and speculation, and it
also should not be the first time a ;ouxt declings the invitation to do s0. See Memorandum

Ruling, State v. Champion, No. 01-1-02529-1 SEA \(in which the Superior Court rejected the

motion of special counsel [the same counsel who now appears for McEnroe] for an evidentiary
hearing into the Prosecutor's decision to seck thé death penalty based on, among other things, the
impact on issues of attorney-client privilege and attorney work product; that memorandum ruling
is attached as Appendix C for the Com('t'-s information and convenience),

- Tt further bears mentioning that McEnroe demands not only .information purportedly

related to his own. case, but extensive materials and information related to the Chen case as well.

There is no indication in McEnroe's pleadings that proper notice of these demands has been
given to Chen's attorneys, nor has there been any apparent request for their position in the matter.
And again, McEnroe has not cited a single legal authority for the proposition that such demands

may be made under CrR 4.7.*

* As noted in Mr, O'Toole's letter, McEnroe's initial demand has been forwarded 6 Senior Deputy Prosecutor John
Gerberding for review under the Public Records Act, Appendix B,

STATE'S RESPONSE TO McENROE's MOTION FOR. '
DISCOVERY RE PROSECUTOR'S PROCESS FOR DETERMIN- W54 King County Coutthouse

ING WHICH DEFENDANTS WILL FACE DEATH - 9 S 108104

{206) 296-9000, FAX. (206) 206-0955

Daniel T. Satterberg, Prosecuting Attorney




17500752

10
11
12
13

14

15

16
17
18
19
20
21
2
23
24

In sum, the information McEnroe demands does not constitute discovery; there has been
no showing of materiality, the demands are unreasonable, and privileges are squarely implicated.,

Accordingly, McEnroe's motion to compel is without merit.

C. EVEN ASSUMING THIS COURT COULD USURP THE DISCRETION OF
THE PROSECUTOR AND PERFORM A PRETRIAL PROPORTIONALITY
REVIEW, THERE CAN BE NO SHOWING OF AN ABUSE OF DISCRETION
BY THE PROSECUTOR IN THIS CASE. /

Even assuming, for the sake of argument, that the information McEnroe demands could
be characterized as potential discovery, his motion is frivolous for other reasons as well. The
decision whether to seek the death penalty is a diseretionary decision reserved solely for the
elected prosecutor in each county. As such, it would ;/iolate the separation of powers doctrine
for this Court to interfere in thgt discretionary decision-making process, Moreover, this Court is
not authorized to perform the pretrial proportionality review that McEnroe demands; that task is
exclusively reserved for the Waghington Supreme Court on apiaeal. But furthermore, McEnroe's
motion to compel should be denie”d because he cannot show ﬂlat Mr. Satterberg abused his
discretion in this case in any event.

The Washington Supreme Court has previously held that RCW 10.95.040(1) ;ionstitutes a
proper delegation of legislative authority to the executive branch in vesting county prosecutors
with the discretion to seek the death penalty in cases that meet the applicable standards. State v.
Campbell, 103 Wn.2d 1, 25-27, 691 P.2d 929 (1984). In addition, the céurt "has never
recognized a prosecﬁtor's discretion to file charges or to seck the death penalty as a judicial

function." State v. Finch, 137 Wn.2d 792, 809 975 P.2d 967 (1999). Moreover, "[a]lthough the

exercise of prosecutorial discretion under the sentencing structure of RCW 10.95 is not strictly
analogous to the exercise of discretion involved in the charging function, the principle is similar"

in that the prosecutor examines the available evidence and determines whether the issue of

STATE'S RESPONSE TO Mc¢ENRQE's MOTION FOR, Daniel T, Satterberg, Prosecuting Attorney
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1|\ mitigation should go to the jury. Statev. Dictado, 102 Wn.2d 277, 297-98, 687 P.2d 172 (1984).
2 || Further, "[tJhe power of the Legislature over sentencing is plenary[.]" State v. Benn, 120 Wn,id.
31 631,670, 845 P.2d 289 (1993). Thetefore, the fact that the legislature has properly delegated the
4 || initial decision whether to seek the death penalty to the county prosecutors ipso facto’ means that
5| it would violate the separation. of powers doctrine for a court to re-weigh the aggravating and
6 || mitigating circumstances and second-guess a prosecutor's decision in this regard.
7 In addition, ‘McEnroe indicates in his pleadings that he will b_e asking this Court to look at
8 || his case in light of another aggravated murder case (Chen), and to conclude based on that
9 || comparison that the State should be barred from seeking the death penalty in this case. In other

10 words, McEnroe will be asking tﬁis Court to conduct a pretrial proportionality review. This task

11 is the sole province of the Was}ﬁngtoﬂ Supreme Court on direct éppoal in the event that a jury

12 imposes a death sentence; it is not a pretrial finding to be made by the trial coort.

13 Upon conviction. for aggravated murder and the imposition of a death sentence, Chapter

. '14 10.95 RCW requires that the Washington Supreme Court conduct a proportionalit:y review on
15

direct appeal to determine, in part, "whether the sentence of death is excessive or
16 disproportionate to the penalty imposed in similar cases, considering both the crime and the

17 || defendant].]* State v. Elmore, 139 Wn.2d 250, 301, 985 P.2d 289 (1999) (quoting State v.

18 || Brown, 132 Wn,2d 529, 550, 940 P.2d 546 (1997)). As the court held, in no uncertain texms,

19 Proportionality review is a special statutory proceeding that is condueted by this
court and this court alone. RCW 10.95.100, .130(1). There is no statutory
20 authority for a trial court to engage in a proportionality review, with the purpose
o of forgoing the special sentencing proceeding, as suggested by Elmore,
- Elmore, 139 Wn.2d at 301 (emphasis supplied); see also State v. Gfogozy, 158 Wn.2d 75 9, 858,
- 147 P.3d 1201 {2006) (holding that proportionality review is the province of the Washington
o Supreme Court, not the.jury).
STATE'S RESPONSE TO McENROE's MOTION FOR, Daniel T. Sattérberg, Prosecuting Attorney
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McEnroe's endgame appears to be a motion to dismiss the death penalty based on a
comparison between this case and the Chen case, Indeed, the overarching theme of McEnroe's

Motion for Discovery and Declaration in Support is the facts of the Chen case, almost to the

exclusion of his own. That is a proportionality review. Thus, McEnroe demands "discovery" in
order to make a motion that this Court cannot consider in the first instance. This is yet another
reason to deny this motion to compel.

Lastly, McEnroe's motion to compel is frivolous because th;;re i8 no reasonable
possibility, let alone a reasonable likelihood (which is required for a showing of materiality), that
he could ever show a manifest abuse of discretion in the decision to seek the death penalty.

The Legislature has pronounced that the elected county prosecutor "shall file Written‘
notice of a special sentencing proceeding to determine whether or ﬁot the death pene;lty should
be imposed when there is reasén 10 believe that there are not sufficient mitigating circumstances
to merit leniency.” RCW 10.95.040(1)," As noted previously, thisis a dis&retionary decision
reserved for the elected county prosecutor alone. An abuse of discretion is shown only when a
decision is mahifestly unreasonable or is based on untenable grounds. State v. Enstone, 137
Wn.2d 675, 679-80, 974 P.2d 828 (1999). A reviewing court will find an abuse of discretion
only if it finds that no reasonable person would pave made the same decision. State v. Atsbeha,
142 Wn.2d 904, 914, 16 P.3d 626 (2001).

McEnroe simplly cannot show an abuse of discretion in seeking the death penalty in this
case, either standing alone or when compared with the Chen case. McEnroe's assertions to the
contrary notwithstanding, there are material a‘nd patently obvious differences between this case

and Chen's case that are apparent from even a mere cursory teading of the respective
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DISCOVERY RE PROSECUTOR'S FROCESS FOR DETERMIN- W554 King County Courthovse

ING WHICH DEFENDANTS WILL FACE DEATH - 12 e 9104

. {206) 2969000, FAX (206) 296-0955




17500752

10
11
12
13
14
15
16
17

138

19|

20
21
22
23
24

Certifications for Determination of Probable Cause filed in each case. These material and
patently obvious differences include (but are by no means limited to) the following®:

= Defendant Chen killed two people, one of whom was a child. Defendant McEnroe and
his accomplice killed six people, two of whom were children. "

- Defendant Chen remained at the crime scene and opened the door to a person that came
1o the apartment to check on him; there were no apparent efforts to hide evidence or flee.
McEnroe and his accomplice fled the crime scene and made up a story that they were
driving to Las Vegas to get married at the time of the murders.

- There is 1o evidence that defendant Chen did not kill both of his victims at

approximately the same time. McEnroe and his accomplice killed their first two victims

(Judy and Wayne), dragged the bodies out of the house, cleaned up the crime scene, and

then laid in wait in order to ambush their last four victims (Scott, Erica, Olivia and

Nathan), whom they knew were coming over fot a Christmas Eve celebration.

« Defendant Chen was treated for his apparently self-inflicted injuries; he did not provide

any detailed statements to the authorities. McEnroe and his accomplice confessed to their

crimes at great length and in chilling detail, including McEnroe's calm and repeated
admissions that he killed Erica and the children specifically so that there would not be
any living witnesses.

In sum, the number of victims, the overwhelming evidence of planning and |
premeditation, and the utter lack of any apparent remorse demonstrated by, McEnro¢'s statements
to the police (among other factors) clearly distinguish this case from the Chen case. As such,
there is no reasonable basis upon which to conclude that the non-discoverable information
McEnroe demands could demonstrate that Mr. Satterberg manifestly abused his discretion by
deciding that a jury should consider the death. penalty in this case. Indeed, this is a case so far
from the margins of discretion that to suggest otherwise is simply absurd.

As such, McEntoe's motion to compel is frivolous. Bven putting aside all other

considerations, his motion to compel would result in a waste of time and resources, an invasion

of the work product doctrine and most likely the attormey-client privilege as well, with no

* The State takes great pains to emphasize that this list is both (i) apparent from the pleadings filed in each respective
case, and (if) pon-exclusive. This is done in anticipation. of the someday surely-to-be-filed motion to dismiss the
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likelihood whatsoever that the relevant legal showing (i.e., meanifest abuse of discretion) would

be made,

M.  CONCLUSION

For all of the foregoing reasons, this Court should deny defendant McEnroe's "Motion for
Discovery of Materials Revealing King County Prosecutor's Process for Determining Which
Defendants Will Face Death."

Respectfully submitted this 2‘_‘&_ day of February, 2012,
DANIEL T. SATTERBERG
o Me
By: &9
ScotyO'Toyle, WSBA#13024

An italich, WSBA #25535
Senior Deputy Prosecuting Attorneys

death penalty notice based solely upon the differences enumerated here.
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THE DEFENDER ASSOCIATION
810 Third Avenue, Suite 800
Seattle, Washington 98104

(206) 447-3900

January 25, 2012

Daniel Sattetberg

Prosecuting Attorney of King County
W. 554 King County Courthouse

513 Third Avenue

Seattle, WA. 98104

Re: State v. McEnxoe, No. 07-C-08716-4 SEA
Dear Mr, Satterberg: '

On behalf of Mr. McEnroe we are preparing & new motion to dismiss the notice of intention
to seek the death penalty, We believe your recent decision not to file a notice against Louis Chen
is an example of you following the dictate of RCW 10.95.040 to focus on mitigating factors, and to
file a notice only “when there is reason to beligve there are not sufficient mitigating
circumstances to merit leniency.,” We further believe the Chen case contradicts the State's
position in opposition to our previous motion to dismiss based on RCW 10.95.040 (the state
argued a prosecutor should focus on the ctime and/or "weigh” the crime against mitigating factors)
and, also, proves wrong the court's reasoning in its order denying that motion, Your decision in
the Chen case casts a shadow on your comment to me, Mr, Hamaji and Mr, Prestia, that you would
be more open to our efforts to resolve the Mr, McEnroe's case with LWOP if “it weren't for the
children [victims]."" Little Cooper Chen died horribly, at the hand of his own father, after
witnessing the incredibly violent attack on his other daddy. :

We will argue that My, McEnroe did nof receive the same consideration of his mitigation

* evidence as was given to Chen’s mitigation evidence, We believe a reasonable prosecutor should

view a defendant with an elite education and medical experience, with training in psychiatry, as
mote able to control his situation and avoid a homicidal rampage (and therefore being more
culpable) then a 10" grade dropout such as Joe McEnroe who suffered undiagnosed setious

‘psychological deficits. Furthermore, while Louis Chen acted on his own, Joe McEnroe faced

enormous pressure from a controlling partner whose pathology was far beyond his ability to
understand or suppress.

Dr. Chen had the knowledge and resources to properly address his mental problems long
before his jealousy and anger triggered the knife slashing attacks against his partner and child,
According to media reports it appears Chen did not seek help out of fear he would be stigmatized
and his career ambitions jeopardized. In other words, Dr. Chen made a caloulated choice to live
with the consequences of his mental illness, Joe McEnroe did not have training or an opportunity
to recognize and deal with his psychological impairments,
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As you know, since 2008 Mr. McEnroe has been willing to waive his guilt phase defenses
and appeals, plead as charged, and accept a sentence of life in prison without possibility of release.
Mr. MicEntoe has offered finality for the sutvivors and for the state, Despite having death

_removed as an option, Louis Chen is continuing to contest his guilt and go to trial,

We are aware that in Louis Chen’s case your office employed Linda Montgomery to,

. conduct an investigation into possible mitigation evidence., We request you provide to us the

product of Ms Montgomery's investigation in its entirety. While we respect your policy of
keeping mitigation information provided by the defense confidential, Ms Montgomery's:
investigation was independent of the defense and apparently unknown to Chen’s defense team
until after you annhounced your decision not to seek death in that case.

In Mr, McEnroe's case we received 2 letter from Mark Larson dated January 17, 2008, in
which Mr, Larson stated: '

In this case the State will be conducting its own investigation of mitigating factors. Thisis
likely to include an analysis of potential mental health issue and the retention of a qualified
expert. We will also examine social history and facts surrounding the alleged offenses.

Mr, MoEnroe has demanded disclosure of the State’s “own investigation of mitigating factors” and
any opinions or reports of the states retained “qualified expert” and have been told there was
nothing outside the normal police crime investigation for aggravated homicides, Detective
Tompkins, the lead detective in Mr, McEnroe’s case, stated at his recorded interview that he was
never asked to make any investigation regarding mitigating evidence and he was unaware of any
such investigation being made by any agent of the state, Mz, Larson said the state would likely
retain a qualified mental health expert to analyze potential mental health issues. With that in
mind, we urged you to atlow our doctors to send their test data to an expert of the state’s choosing
but our offer has been ignored,! |

M. McEnroe has not recejved the same concern for mitigating factors by your office ask
did Louis Chen. In making the decision not 5o seek death against Chen it seems highly unlikely
you considered Chen's mental illness to “outweigh” the enormity of his crime, including his

!After much prodding me  that you jdentify an expert to review Mr. McEnroe's
psychological test data we long belatedly received a response from Mr. O"Toole that we send such
results directly to HIM, apparently for use by the State at trial ag opposed to validation of Mr.
McEnroe's mitigation material,  Mr, Larson then wrote that the State would not limit the use of
such data to consideration of mitigaiion or settlement of the case but would use it for any purpose
it desired. Atno time did the State identify an expert they wished to review the data (professional
ethics prohibit mental health professionals from delivering raw test data to any other than another
mental health professional) and at no time did you personally respond you would consider the test
data, Furthermore, despite SPRC 5 notice of mental health experts from the defense, the State has
failed to take advantage the SPRC 5 provision for having Mr, McEnroe examined by an expert of
the State’s choosing.
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betrayal and brutal murder of his own beautiful little boy. Again, it appeats you were properly
concerned with mitigation evidence in Louis Chen's case, as we atgue is required by RCW
10.95.040. For Dr. Chen, your office hired an expert in mitigation investigation, which is very
different from crime investigation, It also appears to us that you wete far more open to Dr. Chen’s
meéntal health mitigating evidence than you were to Mr. McEnroe’s.

At this time we restate our demand for the results of any investigation by the State of Mr.
McEnroe’s mitigating factors and expressly demand identification of any "outside” investigators,
such as Ms Montgomery, who were tasked by the State to investigate the presence or lack of
mitigating factors in Mr, McEnroe's case. 'We also renew our request for the product of any
investigation of Mr. McEnroe's mitigating factors whether such investigation was conducted by
law enforcement, employees of the prosecutor's office, or specially contracted investigators who
may not be full time employees of ng County or the State,

We also demand disclosure of any information in the possession of the State which may
refute the mitigating factors Mr. McEnroe has aiready presented fo your office. This request
includes but is not limited to information you considered prior to filing the notice of intention to
seek the death penalty. '

Please let us know by Friday whether you agree to provide the information réquested
above. Itisour intention to file the primary motion to dismiss to dismiss the notice of intent noxt
week to allow the parues to complete briefing and have the matter argued at the next status
conference, March 1%,

Thank you for your attention to this issue of fairness and transparency regardmg the State’s
selection of defendants to face death. :

Sﬁlderely,

Katie Ross,
With Leo Hamaji and Bill Prestia
(206)°447-3968
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| Appendix B

Letter from Mr. O'Toole to McEnroe's
attorneys, dated 1/30/12
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OFFICE OF THE PROSECUTING ATTORNEY ,
KNG COUNTY, WASHINGTON

Daniel T, Sattetberg . . W554 King Comty Courthouse
Prosecuting Attorney 516 Third Avenus
Seattle, Washington 98104
(205) 296-3000

January 30, 2012

SENT VIA EMAIL
SENT VIA U.8. MAIL

Kathryn Lund Ross

Leo Hamaji

William Prestia

The Defender Association
810 Third Avehue, Suite 800
Seattle, WA 98104

Re: Statev, MoEnroe: Case No. 07-C-08716-4 SEA

Counsel.

Your correspondence of January 25, 2012, has been referred to me for reply.
Please be advised that we are treating your request for information relating to Mr.
McEnroe as a supplemental discovery request. We have provided, and will continue fo
provide, all investigative material as required by Brady v. Maryland, 373 U.8. 83,83 '
S.Ct. 1194, 10 L.Ed.2d 215 (1963), and CrR 4.7. We will continue to comply with our
discovery obligations in the future,

. With regard to materials you requested from the case of State v. Ghen, Case No.
11-1-07404-4 SEA, we are referring your letter to John Gerberding in the, Clvil Division
of the Prosecutor's Office for review under the Public Records Act (PRA), even though
it is unclear whether you intended to make a request under the PRA.

If you have any questions, please do not hesitate to contact the undersigned.

Ce:  John Getberding .
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KING COUNTY, WASHINGTON

B, 7 noviv2e
A &( Sl ()OUET OLERK
g BYVICTORIA ERICKSEN

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

STATE OF WASHINGTON,
Platntiff, : | No. 01-1-02529-1 SEA. .
_ MEMORANDUM RULING ON
' STATE'S MOTION TORESCIND -
CHARLES CHAMPION, APPQ;.%I‘WNT OF INDEP. COUNSEL
'DEFENDANT’S MOTION
Defencast FOR EVIDENTIARY HEARING

On Mearch 28, 2001, the State filed aggravated murder charges against the defendant
herejn, Charles Champion,

In October 0f 2001, the State gavenotice that it intended to seclk the death penalty against
Charles Champion. " ‘ ‘ ‘

* On or before August 1, 2003, the Superior Coust Judge assigned to conduct thetriglin
this case appointed independent defense counsel to investigate olaims made on defendant’s behalf
that the State had in 2001 promiﬁed Charles Champlon’s brother, Lonya Champion, that i would
not pursue the death penalfy in this case In retum for Lonya Chatspion’s cooperation, Under the
authority given them by this appointment, the newly appéinted counsel, Kathryn Ross and Roger

MEMORANDUM RULING ON ¢ Pagel Fudge Rebert H, Alsdorf
CROSS-MOTIONS ) . King County Superior Court
516 Third Avenue

 Beattle, WA 98104
(2063 296-9203
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MEMORANDUM RULING ON Page 2
CROSS-MOTIONS .

Hunko, began to investigate facts pertaining to the question of whether such promise(s) had been.
made, and if 50, what form of relief, up to and mcludmg dismissal of & possible death penalty,
could be sought.

After the State learned of the appointment of these addmonal counsel for defense, the
State filed # Motion to Rescind Order Appointing Independent Counsel, The defense then fled &
cross-Motion for'an Order Setting Evidentiary Hearing,

Tn order to avold the possibility of aty ex parte contact ocourring and/or impacting the

|| assigned trial judge, this Court was assipned the two motions,

This Court met with counsel on September 3, 2003, and set 4 schedule for briefing on

these issues, 'The parties thereafter submitted the following materals, ail of which the Court has

read; ,

a. State’s Motion to Reseind Order Appointing Independent Counsel, along with August,
2003 declaration of Steven Pogg and attachments thereto (August 13, 2003);

b, Defendant’s Motion for an Order Setting Evidentiary Hearing, with August, 2003

_ declaration ofRdger Funko (August 19, 2003);

¢. Defendant’s Response to State’s Motion to Rescind Order Appoinﬁng Tndependent
Counsel, with Angust, 2003 Declaration ofK‘athryn Ross (Auéusc 19, 2003);:

d. State’s Reply to Defondant’s Response to Motion to Rescind (August 20, 2003);

o, State’s Prefiminary Response to Defandant’s Request for an E{ridenﬁary Hearing; with
attachments and appendices, including Septensber, 2003 declaration of Steven Fogg
(Septerber 2, 2003);

£ Defendant’s Memorandum in Support of Evidentiary Hearing and Dismissal of Notice
of Death (September 23, 2003);
g. State’s Response to Defendant’s Motion fot Bvidentiary Hearing and to Dismiss

Death Notice, with appendices, including October, 2003 declaration of Dan Saiterberg
{October 3, 2003);

J'udge, Robert K. Alsdort
King County Superior Conrt
516 Third Avenve

(208) 296-9203

Seattle, WA. 98104 |
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BEST AVAILABLE IMAGE FOSSIBLE

h Defendant’s Reply Brief Re: Bvidentiary Hlearing and Motion to Dismiss Death
Notice, with copies of June, 2003 declarations of Jeffrey Robinson and Song
Richatdson. (Qotober 17, 2003),

On October 27, 2003, the Court took oral argument from counsel as to (i) the factualv
foundation for defendant’s request for an evidentiary hearing, (if) the legal characterization each
counsel would apply to the defendaﬁt’s claims in support of an evidentiary hearing and to the
State’s objections and defenses thereto, and (i) the identity of witnessas who might be called,
together with an explanatiokx of the scope of examination, cross-examination and privilege that
might properly be applied during any such c?vide}ltiary hearing, The parties also addressed the
seope of apiaropria.‘ne relief should the Court find that the State had made and breached @ promive
to Lonya Champion, |

'The Court’s Factual Tnauiry

The Court has carefully considered the parties’ orat arguments and ‘written briefing, with
particularly close attention paid to the declarations filed by Jeffrey Robinson, Song Richardson
atid Steven Fogg. The declarations of Roger Hunko, Kathryn Ross and Daniel Saiterberg were
reviewed, but contained no personal knowledge about the making of any pronﬁse(g) at issue
herein, |

For the purposes of ruling on these cross-motions, the Cotrt treats certain facts as true, |
based on the following reasoning: if an asserted fact has not been disputed, it may reasonably be
treated as true; if'a dispute of fact has been raised, the Court has construed all reasonable factual
inferences In favor of the defendant from the affidavits and declarations subntitted by the parties
to the Court. The Court has not speculated on facts or inferences as to which neither side has |
presented some explicit factual foundation, ’ :

Tn surn, the Court has ireated the declarations submitted by defense counsel as a proffer of
the testimony they would offer at & fact-finding hearing. Moreover, for purposes of this motion,
the Court has also assumed that the diract testimorny offered by defonse and summarized for the
Court in declarations would be found to be true. The Court has not assumed hypothetical factusal
possibilities in the absence of specific sworn support, |

MEMORANDUM RULING ON Page 3 Todge Rubert . Alsdorf
CROBS-MOTIONS . King County Superior Conxt
. 516 Third Avenue

Seattlo, WA 98104

(206) 296-9203

-
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As % result, for the purpose of ruling on these cross-motions, the Court treats the
following facts as true:

1. OnMarch 7, 2001, Officer Underwood was shot to death. Because Charles
Champion’s name had been mentioned by that officer on the radio shottly before he was shot,
Charles Champion became an early suspect. It was also believed that his brotherLonya
Champion had been present at the time ofthe acts charged hereis.

2, OnMarch 7, 2001, Lonya and Charles Champion®s raother, Tina Jonss, informed law
eiforcemem that Charles Champion had admitted to her that he had shot and killed Officer
Underwood,

3, OnMarch 13, 2001, Lonya Champion’s counsel Jaffrey Robinson mei with Steven
Fogg and others yo disouss possible immunity for Lonya Champion, (Robinson Decl,, Para. 7).
Lonya Champion’s presence at the scene of the homicide, his possession of a firearm at that time,
his ﬁossible rendering of orimingl assistance to his brother, and his false statements fo law
enforcement, presented him with a significant risk of criminal prosecution and also gaverise to &
Fifth Amendment privilege. No Immunity agreement was reached on that date. (Robinson Decl,
Para. Ty ' .

4, OnMarch 21, 2001, Jeffrey Robinson met with Charles Champion and Hs atiorneys af .
the King County Jail. At the end of that meeting, Charles Champlon gave Jeffrey Robinson
permission to tell his brother Tonya Champion to go ahead and speak to the police, (Robinson
Decl., Paras, 8-13)

5. At some unidentified time and date on or before March 28, 2001 Steven Fogg
informed Jeffrey Robinson he would personally argue against a death notice if the Champion
family cooperated with the investigation, but made no promise about the outcome of the King
County Prosecutor’s decision procsss on g death notice, (Robinson Decl., Paras. 14-17)

6. Jeffrey Robinson knew of both Lonya éhampion’s own potential criminal Hability and .
Lonya Champion’s concern that a death notice could be filed against his brother Chaxles; Joffrey
Robinson told Lonya Champion of his discussions with Steven Fogg, but did not tell Steven Fogg

MEMORANDUM RULING ON Pago 4 ' Tudge Robert . Alsdorf

CROSS-MOTIONS ) . Ritdg County Superior Court
516 Third Avenne

Seattle, WA 98104
(206) 2969203
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1| Charles Champion.

that Fogg’s oral promise was the only reason that Lénya Champion would enter into 2 wiitten
immurity agreement. (Robinson Decl,, Paras. 11.18)

. 7. Jeffrey Robinson knew of both Lonya Champion’s own patential crimine] liability and
Lonya Champion®s concern that a death potice could be filed against his brother Charles; Jeffrey
Robinson told Lonya Champion of his discussions with Steven Fogg, but did not tell Steven Fogg
that Fogp’s oral promisé would be the basis of the bargain set forth in the written lmmu:ﬂty
agreement, (Robinson Decl,, Paras, 11-18)

8. OnMarch 28, 2001, the State and Lonya Charpion reached an immunity agreement
(Robinson Decl., Paras. 14 and 17) that concluded with the following two sentences:

Ifyou' agree to the tenms of this agreement ag set forth in this letter, please so indicate by
signing the letter and obtaining the signature of your attorney. Our signature below
indicates our agreement to the terms, which ate fully set forth in this document.

9, OnMarch 28, 2001, immediately after entering into this agreement, Lonya Champlon
provided the State with information relating to the homicide, (Robinson Decl,, Paras. 14 and 17)

10, On March 28, 2001, the State filed aggravated murder charges against defopdant

11, On April 3, 2001, Lonya Champion’s aticrmey Song Richardson m'et with Steven Fogg
and others at the scene of the homicide. Lonya Champion did provide further evidence to faw
enforcement officers at that time, After Lonya Champion had done so, Steven Fogg stated to
Song Richardson that he believed Lonya Champion’s cooperation was important and thet he
would argue against a death notice, (Richardson Decl,, Para. 6)

12. In October, 2001, the State filed 2 death notice in this case.

" 13, At no time between October 2001 and July 2003 did either of Lonya Champion’s
attorneys, Jeffrey Ro‘bi;:sc:u and Song .Rioha:ason, inform Steven Fogg that the filing of the death
notice against Charles Champion breached the basis of the inmunity agreement Lonya Champion
had signed with the State,

Now, therefore, based on the foregoing, which the Court treats as factual and as true for
the purpose of ruling on the cross-motions now before the Court, the Court concludes as follows:

MEMORANDUM RULING ON Page 5 Judge Robert H, Alsdost
CROII-MOTIONS King County Supecior Conrt
: . , 516 Third Aveuue

Seattle, WA 98104
(206) 296-9203
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Gy and Quasi.Contractual Claims and Defense

1. OnMarch 21, 2001, before any date identified by Jefitey Robinson for Steven Fogg to
have made statements about arguing against the death notice, Charles Champion had given his
brother his permission and encouragement to speak to the police,

2. Despite his testimony about his belief a3 to the importance of such a promise, Jeffey
Robinson has provided no testimony that at any time on or before March 28, 200] he had
informed Steven Fogg that the absence of a promise to argue against the death notice would
prevent the making of an immunity agreement with Lonya Charmpion,

3. Accepting as true Jeffrey Robinson’s testimony as to his and Lonya Champion’s belief
in the importance of such 2 promise by Steven Fogg, the law is clear that unexpressed intentions
dd not become part of a contract, nor can e*;i&ence as to unexpressed intentions or beliefs be
admitied to add to or modify the terms of an integrated written contract,

4, The written contract was clear and cornplete i its terms, On its face, it professed to
be an integrated contract. On its face, it provided immunity to Lonya Champion for certein of his
own specified actions and omissions on March 7, 2001, In returm, the contract for ity
explicitly required that Lonya Ghampion tell the full truth about the events of March 7, 2001, a
provision which could reasonably be believed to require testimony and cooperation which would
be largely or completely inculpatory to Charles Champion, The express terms of this written
coniract cannot reasonably be charasterized as treating Charles Champlon as a third-party
beneficiary. , . ’

5. There is no legal support for the proposition urged by defense that the Court may now
from the foregoing evidence add a new provision, unrelated to the type of provisions explicitly set
forth in this written and apparently integrated document, which would change it from a contract
benefiting oxﬂylLonya Champjon and likely harming Charles Champion to & contract making
Charles Champion its third-party beneficiary and providing a form of de foto imnitmity from or
obstacle to possible imposition of the death penalty on Chatles Champion. “

6. At the time Steven Fogg made additional statements to Song Richardson on April 3,
2001, Lonya Champion, already was contractually required to provide full cooperation and had

MEMORANDUM RULDNG ON Paga Jadge Robert 2, Algdorf
CROSS-MOTIONS . King County Superior Court
. " 516 Third Avenoe

Seattle, WA 98104 |

(206) 296-5203
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7. Asa matter of contract law, defendant’s cortract-based arguments are insufficient and
therefore fail, _

8. The parties also presented argument on equitable and quasi-contractual claims for
velief, The only direct evidence presented {o the Court by defendent’s covnsel as to refinnce or
estoppel does; not show any change of position or detrimental reliance by Charles Chatpion on
statements made by Steven Fogg. The evidence instead s that Charles Champion gave his brofher
sncouragement to coope}ate with the police on March 21, 2001, one full week before the
immunity agreement was signed, Nowhere in his declaration does Jeffrey Robinson state that he
had, on. or before March 21, 2001, relayed to-Charles Champion any statements of Steven Fogg.
However else lChar‘ig;s Champidn’s gituation may be characterized, no evidence was submitted to
the Coutt which would permit him to make a personal clzim of promissory estoppel or
detrimentsa] reliance arising out of anything said by Steven Fogg. |

9, To the extent that Lonya Champlon {rather than Charles Champion) could show a
change of position or some other form of detriment or seliance flowing from any promise made by
"Steven Fogg, either on or before March 28,2001 or on April 3, 2001, it is possible thatlLonya
Chempion could himself fils a motion and assert his ovn oleim for relief, whether to withdraw his
agreement and/or to suppress his testimémy and/or any fiits of investigations flowing thereffom,
and/or to obtain other relief. Charles Champion has not sought, and has no standing to seek,
rellef on behalf of Lonya Champion, nor may Charles Champion waive any attorney-client or
work-product privilege that Lonya Champion may otherwise have in seeking relief on his own
behalf, ‘

10. Tnthe appropriate case, courts may delay rulings on disputed issues in order to permit
further discovery and a more complete development of the factual record. On summary judgment

MEMORANDUM RULING ON Page 7 : , Fudge Robert H. Alxlorf
CROSS-MOTIONS . King Coonty Superior Court
v 516 Third Avenue

(206) 2969203

Seattle, WA, 98104 |
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motions, a court may, for example, grant 2 CR. 56(£) continuance upon 2 party’s showing of -
specific facts that are reasonably befieved to exist and that may be demonstrated upon further
discovery. No such showing has yet been made in this case, even assuming the correctness of the
facts urged upon this Court by defense counsel,

Tfthere were a further fact-finding hearing held in this case, as urged by defense counsel,
the ensuing factual inquiry would not be easily limited and could easily require full examination
and cross-examination of many witnesses, It v&;ould necessarily raise factual questions as to
matters on all sides of this controversy which would normally be protected by the attormey-client
and work-product privileges. For example, if testimony were taken as to questions of promise,
breach of promise, reliance, éeasonableness and fairness, the following inquities would likely have
to be made: _ .

= Lonya Champion: Lonya Champion and his counsei would have to be
examined as {0 the relevant facts, which fnclude not only Steven Fogg’s siatements, but
also the extent and reasonableness of their reliance on such statements, when considefed in
light of and balanced against Lonya Champion’s own potential independent criminal

Hebility, In order to weigh the credibility of defense claims that without the explicit

promise of Steven Fogg to argue against the death penalty, (i) Jeffrey Robinson and Song

Richardéon would not higve advised Lonya Champion to cooperate, and (if) Lonya

Champion would not have agreed to caoperate, svidence would fikely have to be taken as

1o communications with coynsel (6.8, What he said to counsel and what they said to him

about; what he had done at the scene; what offenses he could be liable for; what his

defenses might be; his personal risk(s) if he were not o negotiate an immunity agreement;

his brother’s risk in each situation; and the like). During oral argument on October 27,

2003, defense sounse! for Charles Charmplon were careful not to appear to be watving and

indeed, they could not have waived, any privilege belonging to Lonya Ehamplon; in any

event, no olaim of reliance by Lonya Champion could be adjudicated without such a

waiver by him. Lonya Champlon’s rights a.ﬁd rigks are on their face different from those

of the defendantt Charles Champion,

MEMORANDUM RULING ON Page s Judge Robert M. Alsdorf
CROS5-MOTIONS King County Superior Coart
- 516 Third Avenug

Seatile, WA, 98104

(206) 296-9205
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== Charles Champion: Defendant Charles Champion could himselfbe sulject to
examination about the nature of his commumications with counsel concerning any possible
affirmative act of encouragement of Lonya Champion’s cooperation, If Charles Champion
were to pursue his counsel’s suggestion that withont a promise from Steven Fogg he
(Charles Charmpion) would not have told his brother to cooperate either independently or
throngh counsel, and/or that he would have ingtructed bis brother Lonyanot to pay
gitention 40 Lonya’s own legel rights and risks unless Charles Champion also got some
benefit, such discovery could well be vequired. Clearly there are serious Fifth Amendment
implications raised by such iaog,sible discovery, but*any claim by Charles Champ{on that he
changed his position in reliance on Steven Fogg's statements would necessarily have to be
treated as the equiﬁalent of an affitmative defense raising matters outside the narrow
confines-of the facts pertaining to the charged crime, and would therefore be a matier on
which he would fogically bear the burden of proof.

- King Coﬁnty Prosecutor; King County Prosecutor Norm Maleng and his
staff would glso be sulject to examination as to who said what when they gave
consideration to the possibility of issuing a death notice, Just as credibility determinations
would require the Court to permdt broad questioning of the Champions and their "
respective cowmsel, eradibility determinations relating to the actions and testimony of
Norm Maleng, Steven Fogg and others inhis office could reasonably tavolve inquiry not
only into this case but also into standard praqﬁces, speoific examples from other cases, and
detailed notes of thought processes of each participant. _

Such am invasion, prior to trial, of each side’s work product and attorney-client privilege,
their intiermost thoughts dbout strengrl;s and weaknesses of thelr cases, could cause a severe
disruption of the tris] preparation process. It could run the risk of tatnting fisture jutors, shovld
such information become public, as may be Hkely. '

The Court must balance the seriousness of the death penalty issues against theneed to .
presetve attorney-client confidences for defendant, for wifpesses and for the Sta}'e, and theneed

MEMORANDUM RULING ON + Page9 Fudge Robert B Alsdorf

CROSS-MOTIONS King Cownty Superior Court
516 Third Avenue

Seattle, WA, 98104
(206) 296-9203
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10 ensure a fair trial by avoiding pretrial publicity from such testimony as might be elicited in the
inquiry sought by defense counsel.

A case in which the death penalty is sought raises the most difficult questions a criminal
justice system can be ¢alled upon to address. The utmost care is demanded when courts
determine how to make decisions of 1ife and death, Traditional privileges necessarily must bend in
order 1o assure that decisions of life and death are fairly and constitutionally reached.

Ifinquisies are warranted into the atioreys’ statements and actions, their advice and their
clients’ responseé and raliance thereon, courts should and must make those inguirles. However,
given the likely breadth of such discovery once commenced, it cannot lightly be ordered, There
must be & reagonable showing that such inquiry is warranted #» facr, In this cage, a carefil reading
of the submissions of defense counsel does not reveal direct factual support for the following
eritical propositions: ‘

~that any slleged promise of Steven Fogg pre-dated Charles Champion’s decision to
encourage his brother to cooperate; .

—that Charles Champion in any other way changed his positiozi in reliance on & promise by
Steven Fogg in a way giving rise to equities compelling the elimination of the death penalty ag
part of an explicit or implicit quid-pro-quo réached with Charles Champion,

~that Jeffrey Robinson told Steven Fogg that a specific promise would be the basis of the
bargain with Lonya Champion; or

~that Lonya Champion is seeking to cancel his immunity agreement or obtain other relief
on bis own behalf. A

undam agirnesy Clai efe

11. In the absence of a personal reliance or esteppel claim of s own, and in the absence ||
of standing to raise his brother’s claims, Chatles Champion’s final possible claim for reliefis one
based upon fandamental fairness. ‘

12. The State must be extremely scrupulons in cases in which the death penalty is being or

may be sought.
MEMORANDUM RULING ON Page 10 Judge Robert 2, Alsdotf
CROSS-MOTIONS King Comnty Superior Conrt

516 Third Avenue
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13. No case law or other authority has to date been cited by counsel for defense to
support the argument that the application of the fiindamental fairness doctrine requires the relief
sought in the circumstances of this case, where (i) there is no evidence of any promise made to
Chatles Champion or any showing that Charles Champion himself changed his position in reliance
vpon promise(s) made by Steven Fogg, and () the only evidence submitted to date is thet Charles
Champion, himself encouraged his brother Lonya Champion to cooperate hefore any statements
were made by Steven Fogg. ;

. 14, There is an additional aspect pertaining to fandamental fairness that has arisen only
recently, and as to which neither the State nor the defense has yet bud an opportunity to file
motions or provide briefing.

15, No person in this jurisdiction can be unaware of pleas recently entered in the cass filed

|l against Gary Ridgway. He has pled guilty to 48 counts of Aggravated Murder in the First Degree

in return for the State’s promise not to seek the death penalty.

) 16: It 1s not disputed that it the present case the defendant Charles Champion’s mother
Ting Jones cooperated with law enforcement, and that defendant’s brother Lonya Champion
entered into an immumity é,greement and fﬁmvided evidence against Charles Champion, Further,
on: the matetials it has submitted to this Court, the State does not and cannot argue either that the
family members’ actions or that Charles Charapion’s own actions encouraging his brother to
conperate with law enforcement were made in rellance on any promises or other statements by
Steven Fogg. Thus, it may be possible for defense to argue that Charles (ihmhpion and his family
were on the relevant dates acting on their own without either spéciﬂc promise or specific threat by
the State concetning the handling of the charges in this case. ‘

17. Whether the extent of voluntarty and/or non~voluntary cooperation by Chades
Champion and his family as to the horicide with which he is charged should under the
fundamental fairness, Equal Protection, Due Process or other legal docirine, merit or even
mandate the same treatment recelved by Gary Ridgway in return for his cooperation on 48
homicides is an issite neither side has briefed and.as to which no court ¢an yet express an opinion,

MEMORANDUM RULING ON Page 11 , Tudge Robert B, Adsdorf
CROSS-MOTIONS King Cormty Superior Court
: 516 Third Avenue

Senttle, WA 98104
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18, Thus, whether there are now or may in the future be other factual or legal bases to
challenge the possible mposition of & death penalty on Charles Champion are matters which raust
be decided by the Court then assigned to the case and be based upon the motion(s) filed and the

|| facts then made available to that Court.

19, Charles Champion’s counsel have argued here only that the simple fact of Lonya
Chamj:ion’s cooperation in providing evidence in this case based on statement(s) made by Steven
Fogg requires this Court to bar the application of the death penalty. No contract, qué,si-contraot,
estoppel or fundamental fairmess arpument can successfilly be made in this case by defendant -
based on the temporal congraence alone of Lonya Champion’s cooperation and the statements
attributed to Steven Fogg, '

°20, This Court now finds and concludes only that, on the specific set of facts and motions
currently briefed and argued {o the Court, defendant has provided neither a legally cognizable
claim for the relief requested nor a sufficient factual foundation o justify further evidentiary
hearings on those issues,

Now therefore, IT' IS HEREBY ORDERED, ADJUDGED AND DECREED that the

current Motion of the Defendants for an Evidentiary Hearing is DENIED, and

The State's current Motion to Rescind Order Appointing Independent Counsel to

Investigate statements or promises allegedly mede by Steven Fogg and the State is

GRANTED, ' _ :

provided that, this Order Is not meant to bar such defense aounéei’ from toking any steps

they deem reasonable and appropriate if they decide to seek appellate review of this

QOrder.

e .

IT 18 SO ORDERED this f§) day of November, 2003,

AP

* Judge Robert B Alfdorf

RING COUNTY 8 R COURT
MEMORANDUM RULING ON " Pagel2 Judge Robert H. Alsdorf
CROSS-MOTIONS : King County Supexior Conrt

_ 536°Third Avenus
Seattle, WA 98104
{206) 996-9203
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TLE.

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )
)

Plaintiff, )

)

Vs, )

)

JOSEPH THOMAS McENROE, and )
MICHELE KRISTEN ANDERSON, and each. of )
them, )
)

: )

~ Defendants. )

I. INTRODUCTION
A hearing was held on March 1, 2012 at which McEnroe's "Motion for Discovery
Materials Revealing King County Prosec‘sutor's Process for Determining Which Defendants Will
Face Death" was argued. At the conclusion of the argument, counsel for Anderson stated that |
Anderson would be joining McEnroe's motion in part. The following day, counsel for the Staie
received Anderson's "Motion for Discovery of Matexials Considered in Decision to Seek the

Death Penalty (CrR 4.7)." The State responds as follows.

. !
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1 II. ARGUMENT

2 Anderson's discovery motion demands essentially three categories of materials: 1)

3 || materials related to any investigation concl_ucted: by the King County Prose.outor's Office into

4 potential mitigation in thi;s case; 2) materials related to the internal decisioﬁ~maldng process of

5 || the King County Prosecutor's Office with respect to "how mental health mitigating

6 || circumstances factor into" Mr, Satterberg's decision to seek the death penalty in any given case;
7 || and 3) materials related to other "recent King County aggravated murder cases in which the

8 deeltth penalty could have been sought bu‘; was not." -

9 As to the 'ﬁrs;t category of materials, as was stated in the State's writteg response to

10 | McEnzoe's motion (pgs. 4-5), the State is fully aware of and is complying with its discovery

11 || obligations under CtR 4.7 and Brady v. Maryland, 373 U.S. 83, 83 §. Ct. 1194, 10 L, Bd. 2d 215

12| (1963). There is no actual discovery or Brady material of which the State is aware that has not
13 || been disclosed.

14 As to the second category of matetials, éssu;ming such matetials exist, they would not be
15 discoverable because they would be work product. Internal documents related to the elected

16 || prosecutor's decision-making process in death penalty cases (again, e@ssuming such documents
17| exist) would necessarily involve an evaluation of the prose‘cutor‘s opinions regarding the legal
18 || and factual strengths and weaknesses of a given case. Such material is not discoverable. See

19 CrR 4.7@(1) (codifying work product doctrine); State v. Pawlyk, 115 Wn.2d 457, 475-79, 800

201 P.2d 338 (1990) (analyzing the work product doctrine in the context of a criminal case).
21 As to the third category of mate;ials (again, assuming such material exists), Anderson's

22 || motion fails for the same reasons that McEnroe's motion fails with respect to his demand for

. 23 || materials related to the Chen case. Specifically, there has been no showing of materiality under

STATE'S RESPONSE TO DEFENDANT . .
ANDERSON'S "MOTION FOR DISCOVERY OF . Danjel T. Satterberg, Prosecuting Attorney "
MATERIALS CONSIDERED IN DECISION TO W554 King County Coutthouse
SEEK THE DEATH PENALTY (CrR 4.7)" - 2 S1G Tuie Avenue

Seattle, Washington 28104
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State v. Blackwell, 120 Wn.2d 822, 828, 845 P.2d 1017 (1993), the work product doctrine and
the attoruey-client privilege are squarely implicated, and there is no indication that counsel for
any other defendant in arty other "recent;' aggravated murder case has been notified of this
motion, Se'e State's Response to McEnroe's Motion, af 6-9, In addition, as is frue of McEnroe's
motion, it appears this material is being requested in an effort to cc;nvince this éourt that it
should revisit the elécted prosecutor's executive decisions in death penalty cases, and to compare
and contrast those decisions in some form of pretrial proportionality review. As discussed at
length in the State's response to McEnroe's motion. and at oral argument on March 1, this Court is
without authority to perform either of these tasks. Lastly, as the State has already stated in its
response to McEnroe's motion, there i;; no reasonable likelihood that Anders;n could show a
manifest abuse of prosecutorial discretion in this case. See Staté's Response to McEnroe's
Motion, at 10-14.
HI. CONCLUSION
1;“ or the foregoing reasons, and for the reasons stated in the "State's Response to
Defendant McEnroe's Motion for Discovery Materials Revealing King Counfy Prosecutor's
Process for Détermfm‘ng Which Defendant’s Will Face Death,™ Anderson's motion should be
denied.
Respeotﬁlll_y submitted this “é__ day of March,‘ 2012,

DANIEL T. SATTERBERG
King County Proseguting Attorney

By: (:Q .
-+ Seo 15 WIEBA #13024 .

A, AVitaliotl, WSBA#25535
Senior Deputy Prosecuting Attorneys
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KNG CCUNTY
SUPERIOR CULIRT CLERK
SEATTLE, WA

THE SUPERIOR COURT OF THE STATE OF WASHINGTON
- IN.AND FOR THE COUNTY OF KING

STATE OF WASHINGTON,
No. ¢7-1-08716-4 SEA
Plaintiff,
REPLY ON MOTION FOR
V. DISCOVERY

JOSEPH T. McENROE,

Defendant,

..[W]e believe that in capital cases the fundamental respect for humanity
underlying the Eighth Amendment, see Trop v. Dulles, 356 U.S., at 100, 78 S.Ct., at 597
(plurality opinion), requires consideration of the character and record of the individiral
offender and the circumstances of the particular offense as a constitutionally indispensable
part of the process of inflicting the penalty of death.

This conclusion rests squarely on the predicate that the penalty of death is
qualitatively different from a sentence of imprisonment, however long. Death, in its
finality, differs more from life imprisonment than a 100-year prison term differs from one
of only a year or two. Because of that qualitative difference, there is a corresponding

difference in the need for reliability in the determination that death is the appropriate
punishment in a specific case.

Woodson v. North Carolina, 428 U.S. 280 (1976), emphasis added. Mr. McEnroe is secking

discovery of how and why the King County Prosecutor decided to seck the death penalty against
him. Mr. McEnroe has shown the Court enough evidence that he has not been treated with equal
consideration of his character and record as other defendants, particularly Louis Chen, to merit
the discovery. If the Prosecutor is allowed to keep secret his processes and reasons for seeking
death against Mir. McEnroe while showing Ieniency to others there is no “reliability in the
determination that death is the appropriate punishment” in this specific case. Greater due process

The Defender Association

. §10 Third Ave,, Suite 300
Defendant’s Reply Brief , Seattlo, WA, 98014
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is mandated in a capital case and that includes fairness in the process in which the Prosecutor
applies the death penalty statute in selecting defendants to face the death penalty,
State v. Blackwell does not help the State.
The State relies heavily but mistakenly on State v. Blackwell, 12 Wn2d 822 (1993).

Blackwell, in fact, supports the discovery requested by Mr. McEnros. In Blackwell the defendant

sought and was granted in the trial court discovery of the arvesting police officers’ personnel files.
The only support for the discovery request was a “suggestion that the arrests ... might have been

racially motivated.” Blackwell, p. 829. The prosecution in Blackwell was unable to provide the

personnel files in"part because they were in the possession of the police administration and the
trial court dismissed the charges against Blackwell on an CrR 8.3(b) motion. The Supreme Court

reversed the trial court’s dismissal of the charges for the following reasons:

1) The defense had failed to “establish any factual predicate to demonstrate that the

officers’ service records contained information material to [the defense] to this particular
assault charge.”

2) “No misconduct by either officer [was] alleged.”

3)Defense counsel “offered no affidavit, no statement that indicated” the arresting officer
was racially motivated “during this incident.”

State v. Blackwell at 829, emphasis in original. The Blackwell court explained that “defense

counsel should have provided an affidavit or representation to the court asserting the factual basis

for believing the arrest of their clients was racially motivated.” Id. In fact, the Supreme Court

noted, “There is nothing in the record which indicates the race of the defendants,” Blackwell, FN
L. .

Mr. McEnroe has supported his xﬁotion for discovery in the way the Supreme Court
prescribed in Blackwell. Defense counsel here provided a six page declaration asserting the
factual basis for counsel’s belief that “the discovery sought will reveal a disparity in the
consideration given to mitigating factors by King County Prosecutor Dan Satterberg in the recent
case of State v. Louis Chen ... and the consideration afforded Mr. McEnroe by the Prosecutor,”

Declaration of Counsel, p. 1. Counsel’s declaration specifically alleges that the Prosecutor didn’t

—  —The Defender Association

. . 810 Third Ave., Suite 300
Defendant’s Reply Brief -2- Scattle, WA, 98014
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believe the mental illness claims of .ouis Chen and supported the allegation with quotations from
the State’s own pleadings in the Chen case, Declaration of Counsel, p. 3. Tt is alleged (and not
denied by the Siate) that Mr. Satterberg employed a special outside investigator to uncover
mitigating evidence for Louis Chen and no such effort was made for Mr. McEnroe. At thf: same
time, defense counsel swore that Mr. McEnroe submitted substantial mitigating evidence which
was never questioned by the Prosecutor. Unlike Blackwell, Mr. McEnroe is alleging, with
support, that the Prosecutor denied Mr. McEnroe impartial application of state law and that the

discovery requested will show that Mr. Satterberg favors wealthy professional defendants when

|| it comes to deciding whether or not to seek the death penalty.

The Court has Authority to Order the Discovery Requested -

CrR 4.7(a) describes discovery obligations in the ordinary criminal prosecution and except
for criminal record of the defendant has little relevance to criminal sentencing procedures,
However, the rules also anticipate proceedings and situations which are outside the ordinary.

CiR 4.7(e) Discretionary Disclosures: .

(1) Upon a showing of materiality to the preparation of the defense, and if the request is

reasonable, the court in its discretion may require disclosure to the defendant of relevant

material and information not covered by sections (a), (¢} and (d).

CrR 4.7(e)(2) alerts the Court to be cautious about discovery of information if there is
“substantial risk to any person of physical harm, intimidation, bribery, economic reprisals or
unnecessary annoyance or embarrassment resulting from such disclosure.” None of these

concerns apply here and, if any did, they would not “outweigh any usefulness of the disclosure

to the defendant.” Also, if any such concerns materialize they may be addressed through requests
for protective orders. CIR 4.7(h)(4)."

1

Counsel for Louis Chen, Todd Maybrown, was provided with copies of Mr. McEnroe’s
original “Motion for Discovery,” and the State’s Response, nearly contemporaneously with
filing and service on the parties hereto. This Reply will also be provided to Mr. Maybrown.
Mr, Maybrown also has been advised of the time and date of argument on the discovery

motion.
The Defender Association
. $10 Third Ave., Sutte 300
Defendant’s Reply Brief -3-

Seattle, WA, 98014
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The State Has Not Identified Any “Work Product” or “Privilege” That Would Be
Violated by the Discovery Requested

The State speculates the discovery requested would be “an invasion of the work
product doctrine and most likely the attorney-client privilege” without identifying a single
item that would fall under these categories, Response, p. 13.

Evidentiary privileges are defined in RCW 5.60.060. None apply to the discovery
requested here. If the State believes some specific item which would be included in the
requested discovery is privileged, the State should specify from who to whom the
communications were made, identify the provision of RCW 5.60.060 which defines the
privilege, and allow the Court to rule on the specific discovery request. Even if some item
included in the discovery requested here were determined to fall under a privilege, that would
not be a reason to deny the balance of the request.

" Work product is defined at CfR 4.7(f)(1). Again the State identifies nothing it claims
would fall under work product exclusion. Any materials claimed to be work product should
be submitted in camera to the Court for appropriate redaction if a sufficient showing is made.
State v. Yates, 111 Wn2d 993 (1988).

Conclusion
The discovery requested by Mr. McEnroe should be granted, The merits of his coming

motion to dismiss should be argued after the facts are established and the Court is fully
briefed.

Dated: February 29, 2012, ~

thryn Ro
Leo Hamajl, WSBA No.,
William Prestia, WSBA N0, 29912
The Defender Association
(206) 447-3968

The Defender Association

. 810 Third Ave., Suite §00
Defendant’s Reply Brief -4- Seattle, WA, 08014
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KING GOUNTY, WASHINGTON,
MAR 15 2012

SUPERIOR COURT CLERK

KIRSTIN GRANT
DEPUTY

IN THE SUPERIOR COURT of the STATE OF WASHINGTON

State of Washington,
Plaintiff,
Vs,
Joseph T. McEnroe and
Michele K, Anderson,

Defendants.

COUNTY of KING

Cause No. 07-1-08716-4 SEA/
. and

Cause No. 07-1-08717-2 SEA -

Order to Compel Discovery

Defendant Joséph T. McEnroe has requested that this court order the King County

Prosecuting Attorney fo disclose various information and materials related to the prosecutor's

decision to file the nofice of intent to seek the death penalty in his case. He also requests

similar discovery of information and materials related to thé decision not to file a notice of intent

in the case of State v. Louis Chen, No. 11-7-07404-4 SEA,

Defendant McEnroe maintains that the information he requests will “reveal a disparity in

the consideration given to the mitigating factors by King County Prosecutor Dan Satterberg” in

the two cases. Specifically, McEnroe alleges that Mr. Satterberg employed a special outside

Order to Compel Discovery

ORIGINAL ™™™
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investigator to uncover mitigating evidence for Mr. Chen and that “no such effort was made for
Mr. McEnroe.”

At the conclusion of oral argument on Mr. McEnroe’s motion, co-defendant Anderson
orally announced her intent to join in his motion. This court directed Ms, Anderson’s attorney to
file a formal motion designating with particularity what materials she wishes to obtain. Ms.
Anderson’s counsel has done so and the State has responded in writing.

This court has considered Mr, McEnroe's Motion, the State’s Response, and M.
McEnroe’s Reply, as well as Ms. Anderson’s belated Motion and the State’s Response. The
court also heard oral argument on March 1, 2012. For the reasons set forth herein, the court
grants the defendants’ motions in part.

Pursuant to RCW 10.95.040, the decision to file wriﬁen notice of a special sentencing
proceeding to determine whether of not the death penalty should be imposed rests within the
discretion of the elected proéecutor. When the State charges a person with aggravated first
degrée murder as defined by RCW 10.95.020, then the statute directs that “the prosecuting
attorney shall file written notice of a special proceeding ... when there is reason to believe that
there are not sufficient mitigating circumstances to merit leniency.”

The decision made by the prosecutor is deemed to be executive rather than adjudicative
in namre. State v, Finch, 137 Wn.2d 792, 809, 975 P.2d 967 (1999). Although the prosecutor's
decision may ultimately result in the imposition of different punishments, the Supreme Court of
Washington has held that this exercise of discretion does not violate equal protection because
the ullimate imposition of “a sentence of death requires consideration of an additional factor
beyond fhat for a sentence for life imprisonment — namely, an absence of mitigating

circumstances.” State v. Campbell, 103 Wn.2d 1, 25, 691 P.2d 929 (1984). In other words, the

decision to file the special sentencing notice does not result in disparate treatment between
similarly situated individuals because the prosecutor has to prove the extra “factor” of an
absence of sufficient mitigating circumstances in order to secure a death sentence.

Order to Compel Discovery Page 2 of 4
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Anaiogizing the exercise of prosecutorial discretion in the death penalty context to a
more routine charging decision, the Campbell court quoted State v. Dictado, 102 Wn.2d 277,
687 P.2d 172 (1984), for the proposition that “[t]he prosecutor does not determine the sentence;
the prosecutor merely determines whether sufficient evidence exists to take the issue of
mitigation to the jury.” Campbell, 103 Wn.2d at 26 (quoting State v. Dictado, 102 Whn.2d at 298).
Stated in the converse, the court in State v. Rupe, 101 Wn.2d 664,683 P.2d 571 {1984), opined
that “the prosecuior’s decision not to seek the death penalty, in a given case, eliminates only
those cases in which juries could not have imposed the death penalty.” State v.Rupe, 101
Wn.2d at 700.

The defense motions currently hefore this court seek only to obtain discovery related to
the prosecutor’s exercise of discretion to file the notice of special sentencing proceeding.
Prosecutor Satterberg concluded that there was reason to believe that there were “not sufficient
mitigating circumstances to merit lenfency” for either Mr. McEnroe or Ms. Anderson. As
fllustrated by the aforementioned case law, the prosecutor's exercise of discretion in filing the

notice of special sentencing proceeding is the equivalent of a charging decision. Accordingly,

this court concludes that Defendants McEnroe and Anderson are each presently entitled to

discovery of the information considered by Mr. Satterberg in deciding fo file the notice of special
sentencing proceeding as to them.

The discovery that must be disclosed includes any information gathered as a result of
any mitigation investigation conducted by the State, the name of the investigator(s) involved,
and the reports of any mental health professionals that were considered by Mr. Satterbety.

The court specifically declihes to order the disclosure of: (1) any internal documents
generated by the prosecutor's office during the decision.making process; (2) any internal filing
standards; (3) any correspondence with the Anderson family, relatives, or friends; (4) a list of
memorial services and whether any employees of the prosecutor’s office were in attendance; |
and (5) whether any photographs or personal items of the decedents are kept in the offices of

Order fo Compel Discovery A Page 3of 4
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the prosecuting attorney, a trial deputy’s work space or a deputy’s home. The court concludes
that these latter requests are not relevant to the question at issue and not discoverable under
CrR4.7,

Mr. McEnroe also requests discovery related to the prosecution of Mr, Louis Chen and
the King County Prosecutor’s decision not fo file a notice of special sentencing proceeding in
that case (State of Washington v. Louis Chen, No, 11-1-07404-4 SEA). This court finds that the

request for this discovery is beyond the scope of CrR 4.7 and is unwarranted at this juncture.

-
SIGNED this __[5"  day of M,, o A A . 2012.

Q»MMQHM

\ The Honorable JEFFREY M. RAMSDELL

Order to Compel Discovery . Page 4 of 4
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

of them,

Defendants.

STATE OF WASHINGTON, ) :
) \
Plaintiff, ) @-_;;;116-4 SEA.
) 07-C-08717-2 SEA
VS, )
) STATE'S OBJECTION AND
JOSEPH THOMAS McENROE, and . ) RESPONSE TO ORDER
MICHELE KRISTEN ANDERSON, and each ) COMPELLLING DISCOVERY
, 3
)
)
)

I. STATE'S OBJECTION TO ORDER COMPELLING DISCOVERY

The State hereby notes its objection o the Court's Order Compelling Discovery,
dated March 15, 2012.

Il. STATE'S OBJECTION TO ORDER COMPELLING DISCOVERY

The State is fully aware of and is complying with its discovery obligations under

CrR 4.7, and Brady v. Maryland, 373 U.8. 83, 83 8. Ct. 1194, 10 L. Ed. 2d 215 (1963).

Further, the State, after noting its objection, hereby complies with the Court's Order
Compelling Discovery, dated March 15, 2012: No investigator or mental health

professional was retained for purposes of the consideration of the decision to file the

Daniel T. Satterberg, Prosecuting Attorney
STATE'S OBJECTION AND RESPONSE TO , W554 King County Courthouse

ORDER COMPELLLING DISCOVERY - 1 \ ot e o104

(206} 296-9000, FAX (206) 296-0955
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1 || notice of special sentencing proceeding. The King County Sheriff's Office conducted
2 || the criminal investigation, which has been provided in discovery.
3 Respectfully submitted this 2 _day of March, 2012,

4 DANIEL T. SATTERBERG
King County Prosecuting Attorney

By:
drea B talich, WSBA#25535

8 Senior Deputy Prosecuting Attorneys
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APPENDIX D

TO DEFENDANT/RESPONDENT MCENROE’S RESPONSE TO
STATE’S MOTION FOR DISCRETIONARY REVIEW

STATE OF WASHINGTON V. JOSEPH T. MCENROE, COURT OF
APPEALS, DIVISION I, CASE NO. 69831-1-1



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

STATE of WASHINGTON NO. 07-1-08716-4 SEA
NOTICE FOR HEARING
V8, SEATTLE COURTHOUSE ONLY

(Clerk's Action Required) (NTHG)
JOSEPH T. MCENROE .

TO: THE CLERK OF THE COURT and to all other parties per list on Page 2;
PLEASE TAKE NOTICE that an issue of law in this case will be heard on the date below and the Clerk is
directed to note this issue on the calendar checked below.

Calendar Date: May 30, 2012 Day of Week: Wednesday

Nature of Motion: Motion for Bill of Particulars Regarding Alleged Insufficiency of Mitigating
Circumstances

CASES ASSIGNED TO INDIVIDUAL JUDGES — SEATTLE
If oral argument on the motion Is allowed (LCR 7(b)(2)), contact staff of assigned judge to schedule date and time
before filing this notice. Working Papers: The judge's name, date and time of hearing must be noted in the upper
right corner of the Judge's copy. Deliver Judge's copies to Judges’ Mailroom at C203

[ 1 Without oral argument (Mon - Fri) [ X] With oral argument Hearing
Date/Time: Wednesday, May 30, 2012 at 3:00pm., .
Judge's Name: _RAMSDELL Trial Date: Sept. 7, 2012

*placeholder” date

CHIEF CRIMINAL DEPARTMENT - SEATTLE (E1201)
Bond Forfeiture 3:15 pm, 2™ Thursday of each month

[]
[ 1 Certificates of Rehabilitation- Weapon Possession (Convnctlons from Limited Jurisdiction Courts)
3:30 First Tues of each month

CHIEF CIVIL DEPARTMENT — SEATTLE (Please report to W864 for assignment)
Deliver working copies to Judges' Mailroom, Room C203. In upper right corner of papers write “Chief Civil
Department” or judge's hame and date of hearing

[ 1Extraordinary Writs (Show Cause Hearing) (LCR 98.40) 1:30 p.m. Tues/Wed - -report to Room W864
[ ] Supplemental Proceedings/ Judicial Subpoenas (1:30 pm Tues/Wed)(LCR 69)

[ 1 Motions to Consolidate with multiple judges assigned (LCR 40(b)(4) (without oral argument) M-F

[ ] Structured Settlements  (1:30 pm Tues/Wed)(LCR 40(2)(S))

Non-Assigned Cases:
[ 1Non-Dispositive Motions M-F (without oral argument).
[ 1Dispositive Mot/ns nd Revisions (1:30 pm Tues/Wed).
[1 Certxﬂ;ateé‘} st Bghigiiitation (Employment) 1:30 pm Tues/Wed (LR 40(b)(2)(B))

F{, T., d@ré”” g that is not you}esidential address where you agree to accept legal documents.

. rint/Type Name: William Prestia
WSBA # 2991 2 (if attorney) Atto, :é; for: Joseph T. McEnroe

Address: The Defender Association, 810 Third Ave., Ste. 800 City, State, Zip Seattle, WA 98104
Telephone: 206.447.3900 x.752 - email: prestia@defender.org Date; May 11, 2012

NOTICE FOR HEARING ~ SEATTLE COURTHOUSE ONLY Page 1
ICSEAQ1/26/12 ‘
www.kingcounty.gov/courts/scforms




DO NOT USE THIS FORM FOR FAMILY LAW OR EX PARTE MOTIONS.

| LIST NAMES AND SERVICE ADDRESSES FOR ALL NECESSARY PARTIES REQUIRING NOTICE I

Scott O'Toole and Andrea Vitalich
King County Prosecuting Attorney’s Office
King County Courthouse
516 Third Avenue
Seattle, WA 98104
206.296.9000

Colleen O’Connor and David Sorenson
SCRAP
1401 E. Jefferson Street, Suite 200
Seattle, WA 98122
Phone: (206) 322-8400

IMPORTANT NOTICE REGARDING CASES

Party requesting hearing must file motion & affidavits separately along with this notice. List the names, addresses and telephone
numbers of all parties requiring notice (including GAL) on this page. Serve a copy of this notice, with motion documents, on all
parties.

The original must be filed at the Clerk's Office not less than six court days prior to requested hearing date, except for Summary
Judgment Motions (to be filed with Clerk 28 days in advance).

THIS IS ONLY A PARTIAL SUMMARY OF THE LOCAL RULES AND ALL PARTIES ARE ADVISED TO CONSULT WITH AN
ATTORNEY. v

The SEATTLE COURTHOUSE is in Seattle, Washington at 516 Third Avenue. The Clerk's Office is on the sixth floor, room
£609. The Judges' Mailroom is Room €203,

NOTICE FOR HEARING — SEATTLE COURTHOUSE ONLY Page 2
ICSEA01/26/12
www kingecounty.gov/courts/sciorms




IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, ) No. 07-C-08716-4 SEA
) .
Plaintiff, ) MOTION FOR BILL OF
) PARTICULARS REGARDING
ALLEGED INSUFFICIENCY OF
V. ; MITIGATING CIRCUMSTANCES
JOSEPH T. McENROE, )
' )
Defendant )
MOTION

Pursuant to CrR 2.1(C), Defendant Joseph T. McEnroe moves the Court to order the
Prosecuting Attorney to provide a bill of particulars as to what facts support the State’s “charge”
made in the “notice of intention to hold special sentencing proceeding” that there are not
sufficient mitigating factors to merit leniency.

RELIEF SOUGHT

Mr. McEnroe requests the Court to order the State to provide to him a bill of
particulars specifying the facts and evidence the State relied on in alleging “there is reason to
believe that there are not sufficient mitigéting circumstances to merit leniency.” At a minimum,
the bill of particulars should answer the question: “What facts refute or show insubstantial the

MOTION FOR BILL OF PARTICULARS Law OrrCEs O

REGARDING ALLEGED INSUFFICIENCY OF STI*{)ET‘?{‘I‘{,';:‘XQEE‘; Slfsgﬂfg;%lg
MITIGATING CIRCUMSTANCES — Page 1 of 5 SEATTCR WASH G Ton 05 108

TEL: 206-447-3900 EXT. 752
FAX: 206-447-2349
E-MAIL: prestia@detender.org




mitigating information Mr. McEnroe has submitted to the Prosecuting Attorney?” In particular,
Mr. McEnroe requests the State be required to identify with particularity what facts, separate
from the charged murders, support the “element” of Mr, McEnroe being a “worst of the worst”
individual deserving of the death penalty.

SEALING / PROTECTIVE ORDER / CONFIDENTIALITY

Until and unless the Court orders otherwise, Mr. McEnroe moves the Court to order the
State to provide the bill of particulars directly to counsel for Mr, McEnroe without open filing or
publication to the public or co-defendant,
ARGUMENT
Mr. McEnroe cannot prepare his defense for a possible sentencing phase of trial because

the State has failed to identify the factual basis of its “charge” that there are not sufficient

| mitigating circumstances to merit leniency.

Invits Order dated March 15, 2012, this Court held “the prosecﬁtor’s exercise of discretion
in filing the notice of special sentencing proceeding is the equivalent of a charging decision.”! A
copy of this Court’s Order dated March 15, 2012 (hereafter, “Order of March 15”), is attached
hereto as “Appendix A.” In so ordering, this Court relied on language from State v. Campbell,
103 Wn.2d 1, (1984). Campbell held that the additional element the State must prove to justify a

capital prosecution and be constitutional is the “absence of mitigating circumstances.” Since the

' As previously argued, Mr. McEnroe does not agree that the death notice filing decision under RCW 10.95.040 is
equivalent of a routine charging decision.

? The Campbell court stated:

We dispose of defendant's three arguments under the following analysis: First, equal protection of
the laws is denied when a prosecutor is permitted to seek varying degrees of punishment when
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State had not provided Mr. McEnroe any details regarding the facts that they allege in support of
this additional element, Mr, McEnroe is entitled to a bill of particulars, “The func;tion of a bill of
particulars is to allow the defense to prepare for trial by providing it with sufficient details of the
charge and eliminating surprise.” State v. Gatlin, 158 Wn.App. 126 (2010).

Even in “routine” charging documents the State must support the charges with a factual
foundation specific to the allegations sufficient to allow a defendant to prepare his defense. State
v. Turner, 2012 WL 1512107 (5-1-12). Ordinarily, a certificate of probable cause identifies what
facts the State intends to prove to establish the elements of crime[s] charged in the criminal

information. The State has not filed a certificate of probable cause in support of its notice of

intent to seek the death penalty in Mr. McEnroe’s case, nor has it otherwise disclosed what facts

establish the “element” of an absence of mitigating circumstances.

Based on its categorization of thev death penalty notice as a “charging decision,” in its
Order of March 15, this Court directed the prosecution to disclose to Mr. McEnroe “discovery of
information considered by Mr. Satterberg in deciding to file the notice of special sentencing
proceeding” including “any information gathered as a result of any mitigation investigation

conducted by the State, the name of the investigator{s] involved, and the reports of any mental

proving identical criminal elements. State v. Zornes, 78 Wn.2d 9, 21, 475 P.2d 109 (1970).
However, no constitutional defect exists when the crimes which the prosecutor has discretion to
charge have different elements. State v, Wanrow, 91 Wn.2d 301, 312, 588 P.2d 1320
(1978)[emphasis added]. Before the prosecutor may seek the death penalty, he must have reason to
believe that there are not sufficient mitigating circumstances to merit leniency. RCW 10.95.040(1).
Similarly, the jury must be convinced beyond a reasonable doubt that there are not sufficient
mitigating circumstances to merit leniency. RCW 10.95.060(4). Absent a unanirmous finding, life
imprisonment is imposed. RCW 10.95.080(2). There is no equal protection violation here,
because a sentence of death requires consideration of an additional factor beyond that for a
sentence for life imprisonment, namely, an absence of mitigating circumstances. Campbell, id.

(emphasis added).
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health professionals that were considered by Mr. Satterberg,” Order of March 15,

On March 20, 2012, in response to fhe Court’s order, the State filed “State’s Objection
and Response to Order Compelling Discovery” (hereafter, “State’s Response,” a copy of which
is attached hereto as “Appendix B”), in which the State did not identify any information
“considered by Mr, Satterberg in deciding to ﬁlé the notice of special sentencing proceeding,”
nor “any information gathered as a result of any mitigation investigation conducted by the State.”
The State disclosed only that it had not retained an investigator or mental health professional.
The State did not provide any information regarding on what basis Prosecutor Satterberg stated
he had reason to believe there were not sufficient mitigating circumstances to merit leniency in
Mr. McEnroe’s case.’

Through Chief Deputy Prosecutor Mark Larson, the State had eatlier indicated that it
would be |

conducting its own investigation of mitigating factors ... likely to include an
analysis of potential issues and the retention of a qualified expert. We will also
examine social history and facts surrounding the alleged offenses...
Letter from Mark Larson dated January 17, 2008 (hereafter, “Larson Letter,” a copy of which is
attached hereto as “Appendix C”. However, despite his repeated fequests, Mr. McEnroe has
never received aﬁy discovery outside standard homicide investigation materials. The State has
produced no discovery of “its own investigation of mitigating factors.”
Mr. McEnroe has provided the State with a summary of his mitigating evidence and

supplemented those materials. The State is fully aware of the nature of Mr. McEnroe’s mitigating

* In the context of RCW 10.95 “leniency” means a sentence of life in prison with no possibility of ever béing
released.
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circumstances. The State necessarily knows what evidence it believes will prove Mr. McEnroe’s
mitigating circumstances are not sufficient to merit leniency or else there is no factual support
for the “element” that consists of “an absence of mitigating circumstances” in the State’s notice
of special sentencing proceeding.

CONCLUSION

The Court should order the State to provide Mr. McEnroe with a bill of particulars
specifying all facts it relies on to prove the “element” of “an absence of mitigating

circumstances” defining Mr. McEnroe as a “worst of the worst” murderer,

Respectfully submitted: p ‘
_ﬁ\
Katmvyﬁ """""" find Ross, WSBA No.
,,,,,,,,,,,,,,,,,,,,,, Leo Hamaji, WSBA No. 187,.1f
William Prestia W,§BA/N0 29912
Attorneys for Joseph McEnroe
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IN THE SUPERIOR COURT of the STATE OF WASHINGTON

COUNTY of KING
State of Washington, Cause No. 07-1-08716-4 SEA
Plaintiff, and
Vs, Cause No. 07-1-08717-2 SEA

Joseph T. McEnroe and -
Order to Compel Discovery
Michele K. Anderson,

Defendants.

Defendant Joseph T. McEnroe has requested that this court order the King County
Prosecuting Attorney to disclose various information and materials related to the prosecutor's
decision to file the notice of intent to seek the death penalty in his case. He also requests
similar digscovery of information and materials related to the decision not to file a notice of intent
in the case of State v. Louis Chen, No. 11-7-07404-4 SEA,

Defendant McEnroe maintaing that the information he requests will “reveal a disparity in
the consideration given to the mitigating factors by King County Prosecutor Dan Satterberg” in

the two cases. Specifically, McEnroe alleges that Mr. Satterberg employed a special outside

Order to Compel Discovery O R l G‘ N A L Page 1 of 4




investigator to uncover mitigating evidence for Mr. Chen and that “no such effort was made for
Mr, McEnroe.”

At the conclusion of oral argument on Mr. McEnroe’s motion, co-defendant Anderson
orally announced her intent to join in his motion. This court directed Ms. Anderson’s attorney to
file a formal motion designating with particularity what materials she wishes to obtain. Ms,
Anderson's counsel has done so and the State has responded in writing.

This court has considered Mr. McEnroe's Motion, the State’s Response, and Mr.
McEnroe’s Reply, as well as Ms. Anderson’s belated Motion and the State’s Response. The
court also heard oral argument on March 1, 2012, For the réasons set forth herein, the court
grants the defendants’ motions in part. |

Pursuant to RCW 10.95.040, the decision to file written notice of a special sentencing
proceeding to detérmine whether or not the death penalty should be imposed rests within the
discretiqn of the elected prosecutor. When the State charges a person with aggravated first
degree murder as defined by RCW 10.95.020, then the statute directs that “the prosecuting
attorney shall file written notice of a special proceeding ... when there is reason to believe that
there are not sufficient mitigating circumstances to merit leniency.”

The decision made by the prosecutor is deemed to be executive rather than adjudicative
in nature. State v. Finch, 137 Wn.2d 792, 809, 975 P.2d 867 (1999). Although the prosecutor's
decision may ultimately result in the imposition of different punishments, the Supreme Court of
Washington has held that this exercise of discretion does not violate equal protection because
the ultimate imposition of “a sentence of death requires consideration of an additional factor
beyond that for a sentence for life imprisonment — namely, an absence of mitigating
circumstances.” State v. Campbell, 103 Wn.2d 1, 25, 691 P.2d 929 (1984). In other words, the
decision to file the special sentencing notice does not resuit in disparate treatment between
similarly situated individuals because the prosecutor has to prove the extra “factor” of an
absence of sufficient mitigating circumstances in order to secure a death sentence.

Order to Compel Discovery Page 2 of 4



Analogizing the exercise of prosecutorial discretion in the death penalty context to a
more routine charging decision, the Campbell court quoted State v. Dictado, 102 Wn.2d 277,
687 P.2d 172 (1984), for the proposition that “{t}he prosecutor does not determine the sentence;
the prosecutor merely determines whether sufficient evidence exists to take the issue of
mitigation to the jury.” Campbell, 103 Wn.2d at 26 (quoting State v, Diciadg.b 102 Wn.2d at 298).
Stated in the converse, the court in State v. Rupe, 101 Wn.2d 664,683 P.2d 571 (1984), opined
that “the prosecutor’s decision not to seek the death penalty, in a given case, eliminates only
those cases in which juries could not have imposed the death penalty,” State v.Rupe, 101
Wn.2d at 700.

The defense motions currently before this court seek only to obtain discovery related to
the prosecutar's exercise of discretion to file the notice of special sentencing proceeding.
Prosecutor Satterberg concluded that there was reason to believe that there were “not sufficient
mitigating circumstances to merit leniency” for either Mr, McEnroe or Ms. Anderson. As
ilustrated by the aforementioned case law, the prosecutor’s exercise of discretion in filing the
notice of special sentencing proceeding is the equivalent of a charging decision. Accordingly,
this court concludes that Defendants McEnroe and Anderson are each presently entitied to
discovery of the information considered by Mr. Satterberg in deciding to file the notice of special
sentencing proceeding as to them.

The discovery that must be disclosed includes any information gathered as a resuit of
any mitigation investigation conducted by the State, the name of the investigator(s) involved,
and the reports of any mental health professionals that were considered by Mr. Satterberg,

The court specifically declines to order the disclosure of. (1) any internal documents
generated by the prosecutor's office during the decision making process; (2) any internal filing
standards; (3) any cdrrespondence with the Anderson family, relatives, or friends; (4) a list of
memorial services and whether any employees of the prosecutor's office were in attendance;
and (5) whether any photographs or personal items of the decedents are kept in the offices of

Order to Compel Discovery Page 3 of 4



the prosecuting attorney, a trial deputy’s work space or a deputy’s home. The court concludes
that these latter requests are not relevant to the question at issue and not discoverable under
CrR4.7.

Mr. McEnroe also requests discovery related to the prosecution of Mr. Louis Chen and
the King County Prosecutor's decision not to file a notice of special sentencing proceeding in

that case (State of Washington v. Louis Chen, No. 11-1-07404-4 SEA), This court finds that the

request for this discovery is beyond the scope of CrR 4.7 and is unwarranted at this juncture.

SIGNED this__15" " day of /Vf g A , 2012,
<\ \‘ (Z%“\rw““) (/Q«Q.-é p
\ \ The Honorable JEFFREY M. RAMSDELL
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON,

Plaintiff,
' 07-C-08717-2 SEA
Vs,
STATE'S OBJECTION AND
JOSEPH THOMAS McENROE, and RESPONSE TO ORDER
MICHELE KRISTEN ANDERSON, and each COMPELLLING DISCOVERY

of them,

Defendants.

1. STATE'S OBJECTION TO ORDER COMPELLING DISCOVERY

The State hereby notes its objection to the Court's Order Compelling Discovery,
dated March 15, 2012,

Il STATE'S OBJECTION\ TO ORDER COMPELLING DISCOVERY

The State is fully aware of and is complying with its discovery obligations under
CiR 4.7, and Brady v. Matyland, 373 U.S. 83, 83 8. Ct. 1‘194, 10 L. Ed. 2d 215 (1963).
Further, the State, after noting its objection, hereby complies with the Court's Order
Compelling Discovery, dated March 15, 2012: No investigator or mental health

professional was retained for purpases of the consideration of the decision to file the

' Daniel T, Satterberg, Prosecuting Attomeyb
STATE'S OBJECTION AND RESPONSE TO W554 King County Comthouse

516 Third Avenue
ORDER COMPELLLING DISCOVERY - 1 A Seattl, Washington 98104

(206) 2969000, FAX (206) 296-0955
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L || notice of special sentencing proceeding. The King County Sheriff's Office conducted
2 || the criminal investigation, which has been provided in discovery.
3 Respectfully submitted this 2% _day of March, 2012,
4 DANIEL T. SATTERBERG
King County Prosecuting Attorney
5
6 ’
By:
7 e, WSBA #13024
drea B , WSBA#25535
8 : Senior Deputy Prosecuting Attorneys
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
Daniel T. Satterberg, Prosecuting Attorney
STATE'S OBJECTION AND RESPONSE TO Xésfhﬁ'ic"""'y Courthouse
ORDER COMPELLLING DISCOVERY -2 Seattle, Weshington 98104
(206) 296-9000, PAX (206) 206.0955
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DANIEL T. SATTERBERG |
" PROSECUTING ATTORNEY

&

2 ' Office of the Prosecuting Attorney
R ~ : _ CRIMINAL DIVISION
W554 King County Courthouse

. : - 516 Third Avenue
King County © " Seattls, Washington 98104
. ‘ . (206) 296-9000
A : ‘
January 17, 2008
‘Wes Richards )
Katie Ross
The Defender Association

810 3™ Ave. #800
Seattle, WA. 98104

Re:  State v. Joseph McEinroe, KCSC Cause # 07-C-08716-4 SEA
Dear Wes and Katie,

I am writing to outline our expectations concerning the mitigation piocesé in the case of
State v. McEnroe, 07-C-08716-4 SEA. As you know, RCW 10.95.040 sets out a 30-day time

frame for the decision on whether to file 2 notice to seck a special sentencing proceeding, That
" time frame allows for the consideration of mitigating circumstances to merit leniency.

In this case, the State will be conducting its own investigation of mitigating factors. This is

. likely to include an analysis of potential mental health issues and the retention of a qualified

expert. We will also examine social history and facts surrounding the alleged offenses. We
anticipate that thls process w111 be completed and a decision to file a notice made no later than
May 2, 2008 AT

We invite you to offer input into this process and the Prosecutor's decision. To that end we are
soliciting any defense mmgatlo_n materials to be submitted no later than Apml 10, 2008. We are
also willing to offer an opportunity for you to meet with the Prosecutor prior to his decision
deadline during the week of April 14 - 18, 2008. The ﬁnal scheduling for that meetmg can be
arranged when the mitigation materials are received.

Tunderstand that this time frame may be shorter than the time taken by some cases in the past,
but it has been our experience that the longer time period does not result in. an appreciable.
improvernent in the mitigation information, and the longer period unnecéssarily delays the RCW
10.95.040 decision and, accordingly, the trial. It is our view that adequaté information canbe ~
gathered within the time frame described in this letter, and that the public interest is better served
by a time frame closer to what is contemplated in the statute.

Please feel free to contact me if you ‘have any questions. I can be reached at 296-9450.
Sincerely, ‘
For DANIEL T. SATTERBERG,

King Ciu@t‘yming Attorney

Mark R. Larson
- Chief Deputy, Criminal Division
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HON. JEFFREY RAMSDELL

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )
) , -
 Plaintiff, ) No.07-C-08716-4 SEA
) 07-C-08717-2 SEA
VS, )
| ) STATE'S MEMORANDUM IN
JOSEPH THOMAS McENROE, and ) OPPOSITION TO DEFENDANT
MICHELE KRISTEN ANDERSON, andeach ) McENROE'S MOTION FOR BILL OF °
of them, ) PARTICULARS
)
Defendants. )
)
. INTRODUCTION

The defendants, Joseph lVIcEnroE‘arrd‘MichélerAn’d’ers*on,*are*ch’arge*d*with*s*ix

counts of Aggravated Murder in the First Degree for the December 24, 2007, murder of

- Anderson's parents, brother, sister-in-law, niece and nephew. The Information that was

filed on December 28, 2007, identifiéd two aggravating factors. First, regarding all six
victims, the Information alleged that "there was more thén one victim and the murders
were part of a common scheme or plan or the result of a single act."” RCW 10.95.020
(10). In addition, regarding Erica Anderson, who was shot multiple times, and Erica's
snﬁall children, Olivia and Nathan Anderson, each of whom was shot in the head, the

Information alléged that each defendant "committed the murder to conceal the

STATE'S MEMO IN OPPOSITION TO MCENROE'S Daniel T. Satterberg, Prosecuting Attorney

. W554 King County Courthouse
MOTION FOR BILL OF PARTICULARS - 1 £1a Thnd Avant

Seattle, Washington 98104
(206) 296-9000 / FAX (206) 296-0955
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commission of a crime or to protect or conceal the identity of any person committing a
crime." RCW 10.95.020 (9).

Now, in May 2012, more than four-and-one-half years after .the murders occurred
and the Information was filed, McEnroe has filed a Motion for Bill of Particulars
Regarding Alleged Insufficiency of Mitigating Circumstances‘. He claims that it took him
four and one-half years to realize' that he cannot adequately prepare hié defense without
a "bill of pérticulars as to what facts support the State's 'charge' made in the 'notice of
intention to hold special sentencing proceeding' that there are not sufficient mitigating
circumstances to merit leniency." He makes this claim despite the express language,
duoted above, in the Informaﬁon filed oﬁ December 28, 2007, and in the face of the
detailed Certificétion for Deterrﬁination of Probable Cause that accompanied the
Information, as well as more than 20,000 pages and items produced in discovery, and
the.more than 110 defense witness interviews that have occurred to date.

McEnroe's attempt to use the vehicle of a bill of particulars to gain discovery into
the elected prosecutor's thought process and deliberation underlying the decision to file
the notice of special sentencing pfoceeding should be denied for a host of reasons,
First, as a threshold issue, McEnroe's predicate for justifying a bill of particulars — that
"the absence of mitigating factors is an element" — is false. Washington law is c‘le‘ar that
"the absehce of mitigating factors" is not an element. Second, and fundamentally,
Mthroe has failed to show why a bill of particulérs is neceséary to give him notice of
the charges against him and essential to the preparation of Ahis defense. Most

important, McEnroe is attempting to use a bill of particulars to improperly discover the'

! McEnroe Motion for Bill of Particulars Regarding the Alleged Insufficiency of Mitigating Circumstances,
5/11/12, at 1. ' :
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State's theory of the case and reasoning as to facts. Indeed, McEnroe's attempt to use
a bill of particulars is particularly inappropriate when it is to discover the prosecutor's
reasoning and deliberation underlying the decision to file the notice of special -

sentencing proceeding.

Il. BACKGROUND

On February 6, 2012, McEnroe filed a motion to compel the King County

'_Prosecuto'r's Office to provide "discovery" that would allegedly reveal the "process" by

which King County Prosecutor Daniel T. Satterberg determines whether to allow a jury

o consider imposing the death penalty in an aggravated murder case. Moreover,

McEnroe not only demanded "discovery" related tolthe decision to seek the death
penalty in his own case, but he also demanded "diséovery" related to the decision not to
seek the death penalty in State v. Chen, King County Case No. ;I1-1-074O474 SEA.

On March 15, 2012, this Court granted McEnroe's motion in part. After first
acknowledging that the decision to file a notice of special sentencing proceeding rests
within the discretion of the elected prosecutor, pursuant to RCW 10.95.040,2 the Court

noted that "[t]he decision made by the prosecutor is deemed to be executive rather than

n3

adjudicative in nature." However, the Court thén reasoned, by way of analogy, that the

filing of a notice of special sentencing proceeding "is equivalent to a charging decision"”
and concluded that the defendants "are presently entitled to discovery of the information
considered by Mr. Satterberg in deciding to file the notice of special sentencing

n4

proceeding as to them."" The Court limited that discovery to "any information gathered

as a result of any mitigation investigation conducted by the State, the name of the

- Order to Compel Discovery, 3/16/12, at 2.

ld. :
STATE'S MEMO IN OPPOSITION TO McENROE'S Daniel T, Satterberg, Prosecuting Attorney .
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investigator(s) involved, and the reports of any mental health professionals that were
considered by Mr. Satterberg." The Court pointedly denied McEnroe's requést for
discovery relating to the elected prosecutor's reasoning or deliberative process in
deciding whether to file the notice of special sentencing proceeding:
The Court specifically declines to order disclosure of. (1) any internal documents
generated by the prosecutor's office during the decision making process; (2) any
internal filing standards; (3) any correspondence with.the Anderson family,
relatives or friends; (4) a list of memorial services and whether any employees of
the prosecutor's offlce were in attendance; and (5) whether any photographs or
personal items of the decedents are kept in the offices of the prosecuting
attorney, a trial deputy's work space or a deputy's home
On March 20, 2012, the State filed its Objection and Response to Order
Compelling Discovery. The State responded as follows: "No investigator or mental
health professional was retained for purposes of the consideration of the decision to file
the notice 6f special sentencing proceeding. The King County Sheriff's Office
conducted the criminal investigation, which has been provided in discovery."’
Apparently emboldened by the Court's reasoning and the Order Compelling

Discovery, on May 11, 2012, McEnroe filed the present motion, claiming he requires a

"bill of particulars as to what facts support the State's 'charge’ made in the 'notice ‘of

_intention to hold special sentencing proceeding' that there are not sufficient mitigating

cwcumstances to merit leniency."® Incredlbly, he makes this claim with full knowledge of
the following Ianguage contained in the Information provided to him more than four

years ago: "there was more than one victim and the murders were part of a common

4Id at 3.
51d.

- 81d. at 3-4.

” st State s Objection and Response to Order Compelling D|scovery, 3/20/12,

¥ McEnroe Motion for B|ll of Particulars Regarding the Alleged Insufficiency of Mitigating Circumstances,
5111/12, at 1.
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scheme or plan or the result of a single act," and each defendant "committed the murder

to conceal the commission of a crime or to protect or conceal the identity of any person

committing a crime."®

McEnroe claims that these allegations are inadequate to provide
hotice as to why the elected brosecutor determined there are not sufficient mitigating
circumstances to merit leniency in this case. |

McEnroe's claim that he is unaware of "what facts refute or show insubstantial
the mitigating information [he] submitted to the Prosecuting Attorney"'® is nof a credible
request for notice of the charges against him, nor is it intended to assist him in
preparing his defense. Rather, McEnroe éeeks not only what the elected prosecutor
considered in méking the decision whether to file the notice of épeoial sentencing
proceeding (a question that was answered by the State on March 20), he now demands
the why of that debision — discovery of the thought process and deliberation undertaken
by the prosecutor in making that decision. Although couched as a request for discovery
relating to a charging decision, McEnroe's motion for a bill of particularé is actually a
demand for discovery into the factual basis for not doing something -- i.e., for not
accepting the defense mitigation as sufficienf to merit leniency. The law is clear:
McEnroe may not have such discovety.

This Court should deny the defendant's motion. The purpose of a bill of
particulars is to provide notice to the defendant of the allegations in the charging

documents; it is hot to limit the State's evidence or proof, or to require that the State

give a preview of its theory of the case. Consistent with Washington law, notice of the

% |t bears noting, that McEnroe has moved for a bill of particulars not within 10 days of arraignrﬁent, as

contemplated in CrR 2.1, but four-and-one-half years after the murders occurred and the Information was -

filed.
1d. at 1-2.
STATE'S MEMO IN OPPOSITION TO MéENROE’S Daniel T. Satterberg, Prosecuting Attorney
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charge and evidence that the State will rely upon in proving its case has been fully -
provided in the Information, the Amended Information, in the detailed Certification of

Probable Cause, in voluminous discovery, and in withess statements and interviews to

date. The defendant has failed to demonstrate why a bill of particulars is required. As a

result, his motion should be denied.
i, ARGUMENT
A. McENROE'S PREDICATE FOR JUSTIFYING A BILL OF PARTICULARS -
THAT "THE ABSENCE OF MITIGATING FACTORS IS AN ELEMENT" — IS
FALSE. WASHINGTON LAW IS CLEAR THAT THAT "THE ABSENCE OF
MITIGATING FACTORS" IS NOT AN ELEMENT OF THE CHARGES
- AGAINST HIM.
As a threshold matter, McEnroe bases his demand for a bill of particulars on a
claim that the "absence of mitigating factors” is an "additional element the State must

prove to justify a capital prosecution."" This, in turn, is based upon his reading of this

Court's May 11 order, which he argues "relied on State v. Campbell, 103 Wn.1 (1984),

Campbell held-that the additional element the State must prove to justify a capital

prosecution is the 'absence of mitigating circumstances."'? Unfortunately for McEnroe,
Campbell contaihs no such holding; in fact, Washington law specifically states the
opposite. _

In State v. Campbell, 103.Wn.v2d 1, 691 P.2d 929, 942 (1984), the defendant
clailmed on appeél that the Washington death penalty statute was unconstitutional
because (i) it violated equal protection by vesting the prosecutor with unfettered

discretion to choose different punishments for similar acts, (ii) it usurped the judicial

M Id. at 2.

1214 at 2 (emphasis added). McEnroe repeats this argument elsewhere in his memo: "Since the State
has not provided Mr. McEnroe with any details regarding the facts that they allege in support of this
additional element, Mr. McEnroe is entitled to a bill of particulars." Id. at 3 (emphasis added).

STATE'S MEMO IN OPPOSITION TO McENROE'S Daniel T. Sétterberg, Prosecuting Attorney
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sentencing function and was an unlawful delegation of legislative authority in violation of
the separation of powers doctrine, and (iii) it was void for vagueness under the due
process clause because it invites arbitrary ad hoc prosecutorial discretion to request the-
death penalty. Camp_belll, 103 Wn.2d at 24. The Washington Supreme Court rejected
those arguments and held, with respect to the first, that "[t|here is no equal protection
violation here, because a sentence of death requires conéideration of an additional

factor beyond that for‘a sentence for life imprisonment —~ namely, an absence of

mitigating circumstances." Id. at 25 (emphésis added). That language is qubted by
McEnroe in his own motion. Nowheré did the Supreme Court hold that thé "absence of
mitigating circumstances" was an "additional element the Stéte must prove to justify a
capital prosecutibn." Itis simply a factor, not an element.

The distinction between a "factor”" and an "element” is not mere semantics. In

State v. Yates, 161 Wn.2d 714, 168 P.3d 359 (2007), the Washington Supreme Court
addreésed this issue and held that proof of "the absence of mitigating circumstlances is
not an essential element of the crime of aggravated first degree murder: The statutory
death notice here is not an @_Ig_mgn_t'of the crime of aggravated murder." Yates, 161 Wn.
2d at 7569 (embhasis added). Thus, McEnroe's entire argumenf that he is entitled to a
bill of particulars regarding the "element" of the "absence of nﬁtigating circumstances”

crumbles.™

'3 Similarly, McEnroe's claim of right and remedy based on his assertions that "The State has not filed a
certificate of probable cause in support of its notice of intent to seek the death penalty,” id. at 3, is
baseless. No separate certification for determination of probable cause is required for the notice of
special sentencing proceeding. "The statutory death notice . . . simply informs the accused of the penalty
that may be imposed upon conviction of the crime. While we require formal notice to the accused by
information of the criminal charges to satisfy the Sixth Amendment and art. | § 22, we do not extend such
constitutional notice to the penalty exacted for conviction cf the crime. [Citation omitted.] The purpose of
the charging document - to enable the defendant to prepare a defense - is distinct from the statutory
notice requirements regarding the State's decision to seek the death penalty." Yates, 161 Whn. at 759.
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B. ABSENT A SHOWING OF INADEQUATE NOTICE AND WHY A BILL OF
PARTICULARS IS "ESSENTIAL TO THE DEFENSE," McENROE'S MOTION
FOR A BILL OF PARTICULARS SHOULD BE DENIED.
Even assuming for the sake of argument that the "absence of mitigating
circumstances" is an allegation that the State is required to justify factually (which it is
not), McEnroe still is not entitled to a bill of particulars.

Criminal Rule 2.1 provides, in pertinent part:

Bill of Particulars. The court may direct the filing of a bill of particulars. A
motion for a bill of particulars may be made before arraignment or within
ten days after arraignment or at such later time as the court may permit.

CrR 2.1(c).

There is no dispute that a defendant has a constitutionafl right to be informed of
the nature and cause of the accusation against him in order to enable the defense to

prepare its defense and to avoid a subsequent prosecution for the same crime.

Hamling v. United States, 418 U.S. 87, 94 S.Ct. 2887, 41-L. Ed. 2d 590 (1974); State v.
Grant, 89 Wn.2d 678, 686, 575 P.2d 210 (1978) (citing Seattle v. Proctor, 183 Wash.

299, 48 P.2d 241 (1935)). “[T]he purpose of the bill of particulars is to give the

defendant sufficient notice of the charge so that he can competently defend against it.”

State v. Peerson, 62 Wn.App. 755, 768, 816 P.2d 43 (1991) (citing State v. Devine, 84
Wn.2d 467, 471, 527 P.2d 72 (1974)). |

A bill of partic;ulars thus is furnished only when necessary to inform the defendant
of the nature of the charges against him, and to avoid unfair surprise at trial.
Compelling a bill of particulars is a matter for the discretion of the trial court and is

appropriate only whefe there is a demonstrated need. State v. Mesaros, 62 Wn.2d 579,

585, 384 P.2d 372 (1963); State ex. rel Clark v Hogan, 49 Wn.2d 457, 303 P.2d 290 .

(1956); Devine, 84 Wn.2d at 471 (bill of particulars unnecessary where there is no
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danger of unfair surprise in counsel's ability to prepare a defense). Denial of a request

for a bill of particulars is discretionary with the trial court and will not be disturbed absent

an abusé of that discretion. State v. Diotado, 102 Wn.2d 277, 286, 687 P.2d 172
(1994).

The right to adequate notice of the charges against a defendant invariably is
satisfied by a charging document that charges a crime in the language of the statute,

where the crime is defined with certainty within the statute. State v. Merrill, 23 Wn.App.

577, 580, 597 P.2d 448, review denied, 92 Wn.2d 1036 (1979); Grant, 89 Wn.2d at 686.

"It is sufficient to charge in the language of a statute if the statute defines the offense
with reasonable certainty." State v. Noltie, 116 \Nn.2d 8'31, 840, 809 P.2d 190 (1991).

When the Information utilizes the language of the statute, the charging language -
is deemed sufficient to notify a criminal defendant of the charges. State v, Bates, 52
Wn.2d 207, 324 P.2d 810 (1958). The State is not required to set forth the evidence in
detail in the charging documents, Id. at 211,

Itis sufficient; in charging a crime, to follow the language of the statute,

where such crime is there defined and the language used is adequate to

apprise the accused with reasonable certainty of the nature of the

accusation. . . . If the information charges a crime, . . . an information will

be considered sufficient when the facts constituting the crime are so

- stated that a man of common understanding can determine therefrom the

offense with which he is charged.
Jg} at 210-211 (holding that an Information that utilized the words of the statute
sufficiently apprised the defendant of the nature of the charge against him without

specifying the underlying factual basis of the defendant's actions).

State v. Bryant, 65 Wn.App. 428, 828 P.2d 1121 (1992), also addressed the

sufficiency of the Information to adequatély advise an accused of the nature of the crime

STATE'S MEMO IN OPPOSITION TO McENROE'S Daniel T. Satterberg, Prosecuting Attorney

W554 King County Courthouse
MOTION FOR BILL OF PARTICULARS - 9 518 Third Avaant

Seattle, Washington 98104 . ,
(206) 296-9000 / FAX (208) 296-0955




10
11
12
13
14
15
16
17
18
19
20
21
22

23

v

charged. In Bryant, the defendant was charged With Second Degree Murder (Felony-
Murder) in the death of his wife. Specifically, that the deceased was killed in the
commission of Assault in the First Degree at the hands of the defendant. Id. at 437.
The defendant ¢laimed that the Information was defective for failing to specify the prong
of the statute on which the underlying charge of Assault in the First Degree was based.
Id. at 437. In rejecting the defendant's claim, the Court of Appeals, Division I, noted that
"[aln infbrmation sufficiently charges‘a crime if it apprises accused persons of the
accusations against them withlreason,able certainty." 1d. at 437-38 (citing State v.
Leach, 113 Wn.2d 679, 782 P.2d 552 (198¢)).

It is difficult to conceive of a manner in which Bryant could have misunderstood |

that the information charged him with assaulting his wife in a manner that caused

her death. That is precisely what it says. Nor was Bryant prejudiced as a result
of any purported inadequacy in the charging document. . . . There is no
reasonable basis for concluding that Bryant was not adequately apprised of the
charges against which he would have to defend.

Id. at 439-40.

In the present case, it is difficult to conceive of a manner in which McEnroe can
possibly misunderstand the facts that the elected prosecutor, in the exercise of his
discretion,'considered in "support the State's 'charge' made in the 'notice of intention to
hdld special sentencing proceeding' that there are not sUffiéient mitigating
circumstances to merit Iehiency.'”‘i The Information provided to him more than four
years ago states as follows: "there was more than one victim and the murders were part
of a common scheme or plan or the result of a single act," and each defendant

"committed the murder to conceal the commission of a crime or to protect or conceal the

identity of any person committing a crime.” "That is precisely what it says. . . . There is A
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no reasonable basis for concluding that [the defendant] was not adequately apprised of"
the basis for filing the notice of special sentencing proceeding. 1d. at 439-40."

If the charging document states each element, but is vague as to some other
matter significant to the defénse, a bill of particulars is capable of amplifying or clarifying
particular matters that are essential to the defense. State v. Holt, 104 Wn.2d 315, 320,
704 P.2d 1189 (1985). In determining whether to order a bill of paﬁiculurs ina specific‘
case, the trial court should consider whether the defense has been advised adequately
of the charges through the charging document and all other disclosures made by the
government since full discovery obviates the need for a bill of particulars. United States

v. Long, 706 F.2d 1044 (9th Cir. 1983); United States v. Giese, 597 F.2d 1170 (9th Cir.),

cert. denied, 444 U.S. 979, 100 S. Ct. 480, 62 L. Ed. 2d 405 (1979).

Washington law is in accord. In State v. Paschall, 197 Wash. 582, 85 P.2d 1046

(1939), the court held that it was not prejudicial error to deny a motion for a bill of

particulars when the prosecutor had disclosed to the defendant’s attorney practically all -

of the facts concerning which evidence the government intended to use at trial. See

also State v. Merrill, 23 Wn.App. at 580 (trial court properly denied motion for bill of

particulars where the defendant was made aware through discovery of all the
information available to the prosecutor for proving the offense); State v. Grant, 89
Whn.2d at 686-87 (trial court properly denied motion for bill of particulars stating “the

officer’s report is about as much as the court could compel the prosecutor to furnish [the

" McEnroe Motion for Bill of Particulars Regarding the Alleged Insufficiency of Mitigating Circumstances,
5/1 1712, at 1.

5 Note that CrR 2.1 in entitled "The Indictment and the Information," and provides for a bill of particulars,
thus reafﬂrmlng that bills of particular are not discovery devices.
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defendant]”)."® Here, McEnroe is not entitled to a bill of particulars because the
charging document includes all statutory and court-created elements of the crime, and
the defense has been provided full discovery.

In State v. Noltie, 116 Wn.2d 831, the Washington Supreme Court considered
and affirmed a trial court's denial of a bill of particulars where the defendant was
charged with multiple counts of indecent liberties occurring overa period of time. He
argued that he had innocent contact with the victim on several occasions and that
without specificity as to the particular acts alleged -- "the 'when, where or how' of the
charged crimes" -- he could not mount an effective defense. Id. at 843. The Supreme
Court rejected the defendant's argument and affirmed the trial court's denial of the
requested bill of particulars, stating "[b]ased on the record before us, it appears that
defense counsel's interview of the child victim was an adequate way to provide the
defense with the particulars of the allegations." |d. at 845.

The test in passing on a motion for a bill of particulars should be whether it

is necessary that defendant have the particulars sought in order to

prepare his defense and in order that prejudicial surprise be avoided. A

defendant should be given enough information about the offense charged

so that he may, by use of diligence, prepare adequately for the trial. If the

needed information is in the indictment or’information then no bill of

particulars is required. The same result is reached if the government has
provided the information called for in some other satisfactory manner.

'8 Washington law is rife with examples of the adequacy of charging language in fully apprising a
defendant of the nature and cause of the accusation against him or her to enable the defense to prepare
its defense. Thus, for example, the precise time that a crime has been committed need not be stated in
the charging document unless the time is a material ingredient, and the information is not thereafter
subject to attack for imprecision. State v. Gottfreedson, 24 Wash. 398, 64 P. 523 (1801); State v.
Myrberg, 56 Wash. 384, 105 P. 622 (1909); State v. Oberg, 187 Wash. 429, 60 P.2d 66 (1936); State v.
Stockmyer, 83 Wn.App. 77, 87, 920 P.2d 1201 (1996) (State may rely on a continuing course of conduct
rather than charging a separate count for each isolated act, and therefore did not have to identify a
specific incident in the two-hour period as the.basis for assault and manslaughter charges); State v.
Gooden, 51 Wn.App. 615, 754 P.2d 1000, review denied, 111 Wh.2d 1012 (1988) (no need to specifically
identify which acts of prostitution were being relled upon when there is a continuing course of conduct),
State v. Love, 80 Wn.App. 357, 908 P.2d 395, review denied, 129 Wn.2d 1016 (1996) (multiple instances
of drug possession may constitute a continuing course of conduct forming the basis for a single charge of
possession of a controlled substance with intent to deliver).
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Id. (quoting 1 C. Wright, Federal Practice § 129, at 436-37 (2d ed. 1982)) (emphasis

added).

In the present case, McEnroe cannot credibly claim to be unaware of the six
counts of:the Information that identify the factual basis for filing the notice of special
sentencing proceeding. In addition, the State has filed, and McEnroe has received, a
comprehensive Certification for Determination of Probable Cause, as well as
approximately 20,000 pages and items of discovery. Defense counsel also has been
provided access to all physical evidence and witness interviews have been conducted.
It is inconceivable that the defendant is not adequately apprised of the basis for the
prosecutor's decision to file the notice of specia] sentencing proceeding.

Thus, in addition to the charging language of the Information, the State has
provided the factual basis for the charges and the notice of special sentencing
proceeding "in some other satisfactory manner." Noltie, 116 Wn.2d at 845. And, of
course, the explicit Iangeage of the Information is direct and to the point regarding the
aggraVating factors: "there was more than one victim and the murders were part of a
cohmon scheme or plan or the result of a single act," and each defendant "committed

the murder to conceal the commission of a crime or to protect or conceal the identity of

“any person committing a crime.""” McEnroe has known of these aggravating factors for

more than four years. The allegations in the charging documents and the discovery

produced to date are more than adequate to provide notice of the basis by which the

1t bears noting, that McEnroe has moved for a bill of particulars not within 10 days of arraignment, as

contemplated in CrR 2.1, but four-and-one-half years after the murders occurred and the Information was

filed. Would he really have this Court believe it took him four and one-half years to realize that he cannot
adequately prepare his defense without a bill of particulars?
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elected prosecutor-determined that in this case there are not sufficient mitigating

circumstances to merit leniency.
C. McENROE IS ATTEMPTING TO MISUSE THE BILL OF PARTICULARS TO

DISCOVER THE STATE'S THEORY OF THE CASE OR REASONING AS
TO THE FACTS. HIS MOTION SHOULD BE DENIED.

Deépite the cleaf statement of Washington law, McEnroe apparently believes
that a bill of particulars is a vehicle for discovery rather than a means of enéuring the |
sufficiency of the charging document. Such a belief leads to the incorrect conclusion
that the defense is entitled to know the prosecution’s theory of t.he case, in writing, prior |
to trial, by asking the court to essentially require the prosecution to provide its closing
arguments to the defense.

In the present case, McEnroe clearly is attempting to misuse the vehicle of a bill
of pérticulars to discover the State‘s theory of the case. As discussed above, a bill of
particulars is designed to allow the defense to khow what facts are alleged, not what
theory the State has as to the import of those facfs. ‘Contrary to his olaims, McEnroe is
not really seeking the disclosure of facts; rather, he is seeking the State's theory or its
reasoning as to the facts. This is irﬁpermiséible.

It is axiomatic that "[a]n accused is not entitled as of right to the grant of a motion
for a bill of particulars which calls merely for conclusions of law or the legal theory of the

prosecution's case." 5 A.L.R.2d 444, § 3(f) (1949) (citing to United States v. Dilliard,

101 F.2d 829(2nd Cir. 1938), cert. denied, 306 U.S. 635, 83 L..Ed. 1036, 59 S.Ct 484
(1939). "An accused is not entitled as of right to . . . a bill of particulars which calls

merely for conclusions of law or the legal theory of the prosecution's case. . . . A bili of

particulars is not a discovery device." 41 Am.Jur.2d, Indictments and Informations.
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§158 at 768-769 (1995). "A bill of particulars may not be used for discovery purposes,
and may not be used to compel the government to disclose evidentiary details or
explain the legal theories upon which it intends to rely at trial." 42 C.J.S., Indictments,
§184 at 565 (2007). "A bill of particulars may not be used to compel the Government to

disclose evidentiary details or 'to explain the legal theories upon which it intends to rely

at trial.” United States v. Gabriel, 715 F.2d 1447, 1449 (10th Cir. 1983) (quoting and

citing to :United States v, Burgin, 621 F.2d 1352, 1359 (5th Cir.1980), cert. denied, 449

U.S. 1015, 101 S.Ct. 574, 66 L.Ed.2d 474 (1980)."® There is universal agreement that it
is not the function of a bill of particulars to compel the prosecution to spread its entire
case before accused, and an order requiring the prosecution to state in bill of particulars

overt acts upon which indictment is based would be vacated. See, e.q., Cooper v.

United States, 282 F.2d 527, 532 (9th Cir. 1980) (citing to United States v. Bryson, 16

F.R.D. 431, 436 (1954)). In judging the sufficiency of a charging document, the law is |

clear that the prosecution need not allege its supporting evidence, theory of the case or

whether or not it can prove its case. United States v. Buckley, 689 F.2d 893 (9" Cir.

1982), cert. denied, 460 U.S. 1086, 103 S. Ct. 1778, 76 L. Ed. 2d 349 (1983) State v.

Bates, 52 Wn.2d 207, 324 P.2d 810 (1958).

' This view is historic and consistent. See, e.g., United States v. Dilliard, 101 F2d 829 (2nd Cir. 1938),
cert. denied, 306 U.S. 635, 83 L.Ed 1036, 59 S.Ct, 484 (1939) (an accused Is not entitled as of right to the
grant of a motion for a bill of particulars which calls merely for conclusions of law or the legal theory of the
prosecution's case); Rose v, United States 149 F.2d 755 (9" Cir. 1945); United States v. Grunenwald, 66
F.Supp 223 (DC Pa 1946); People v. Flinn, 261 N.Y.S. 654 (1931). See also United States v Schillagi,
166 F.Supp. 303 (D.C.N.Y. 1958) (request for bill seeking government's theory of the case denied);
United States v. Stromberg (1957, DC NY) 22 F.R.D. 513 (D.C.N.Y. 1957) (request for bill seeking theory
of government's case denied); United States v. Raff, 161 F Supp 276 (D.C. Pa, 1958) (request for bills
seeking government's legal theories denied); United States v. Ansani, 240 F2d 216 (7" Cir. 1957), cert.
denied, 353 U.S. 936, 1 L.Ed.2d 759, 77 S.Ct 813 (bill of particulars properly denied where defendant
attempted to secure legal-theory, not facts), United States v Doyle, 234 F.2d 788 (7" Cir. 1956), cert,
denied, 352 U.S. 893, 1 L.Ed 2d 87, 77 S.Ct. 132 (proper bill of particulars does not require inclusion of
statement of theory of law upon whroh government expects to proceed).
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Washington law is in accord. A defendant is not entitled to discovery of the

State's theory as to criminal culpability. See State v. Hoffman, 116 Wn.2d 51, 81, 804'

P.2d 577 (1991) (in prosecution for First Degree Assauit and Aggravated First Degree
I\/Iurder-in connection with a shootout with tribal police officers on an Indian reservation,
the Washington Supreme Court rejected defendant's contention that CrR 4.7 requires
prosecution theories of culpability be discldsed to defendants).

D. McENROE'S ATTEMPT TO MISUSE THE BILL OF PARTICULARS TO
DISCOVER THE PROSECUTOR'S REASONING AND DELIBERATION
UNDERLYING THE DECISION TO FILE THE NOTICE-OF SPECIAL
SENTENCING PROCEEDING IS PARTICULARLY INAPPROPRIATE AND
SHOULD BE DENIED. '

Not only is McEnroe's attempt to discover the State's theory of the case and .
reasoning as to the facts contrary to Washington I.aw, it isvparticularly inappropriate in
attempting to discover the reasoning underlying the elected prosecutor's exercise of his
discretion in filing the notice of special sentencing proceeding. The Washington |
Supreme Court has repeatedly reaffirmed tﬁat the prosecutor's _de'oision to file the notice
is discretionary and subjectiye. The process leading to that decision is not subject to
discovery by the defense. In addition, any effort to do so would violate the separation of
powers doctrine. And, finally, to the extent that McEnroe's motion for a bill of particulars

is a not-too-cleverly disguised request for a proportionality review, Washington law is

clear that such a review may not be conducted by this Court.
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1. The reasoning and deliberation underlying the Prosecutor's subjective
exercise of his discretion is not discoverable through a bill of
particulars, or otherwise.

As discussed above, a bill of particulars is appropriate only to put the defendant
on notice as to the facts that underlie a charge, so he can defend against the charge. It
is not intended as a means to attack the prosecutor's exercise of discretion or judgment
in bringing the charge in the first place.

It is well settled in Washington that the elected prosecutor's decision to file a

notice of special sentencing proceeding is discretionary and subjective. In Harris By &

Through Ramsever v. Blodgett, 853 F.Supp. 1239, 1284-85 (W.D. Wash. 1994), aff'd

sub nom., Harris By & Through Ramseyer v. Wood, 64 F.3d 1432 (9th Cir. 1995), for

example, the defendant was convictéd in Pierce County of capital murder. He claimed
on ‘appeal that his Fifth Eighth, and Fourteenth Amendmén‘t rights were violated
because the prosecutor filed the statutorlly reqwred notice of intent to seek the death
penalty without making a determination that there were no mmgatmg circumstances to
warrant leniency. The federal court that heard Harris's habeas corpus petition |
disagreed: | |

Genérally, the prosecutor has broad discretion in making the decision to seek the

death penalty. The U.S. Supreme Court has not required prosecutors to explain
~ these decisions.

Our refusal to require that the prosecutor provide an explanation for his
decisions in this case is completely consistent with this Court Jongstanding
precedents that hold that a prosecutor need not explain this decisions
unless the criminal defendant presents a prima facie case of
unconstitutional conduct with respect to his case.

McCleskey v. Kemp, 481 U.S. 279, 296-97 n. 18, 107 S.Ct. 1756, 1769 n. 18, 95
L.Ed.2d 262 (1986) (citing Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90
L.Ed.2d 69 (1986) and Wayte v. United States, 470 U.S. 598, 105 S.Ct. 1524, 84
L.Ed.2d 547 (1985)). The Supreme Court's statement is based on its general
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policy of protecting prosecutors from diversion of their attentions from their duty
of enforcing the criminal law to explaining their charging decisions. Id.

In Washington, the decision to seek the death penalty is distinguished from
determining the ultimate sentence. In the charging decision, “the prosecutor
merely determines whether sufficient evidence exists to take the issue of
mitigation to the jury. This type of discretion does not violate equal protection.”
State v. Dictado, 102 Wn.2d 277, 297-98, 687 P.2d 172 (1984). Thus, pursuant
to RCW 10.95.040(1) the filing of a notice of intent to seek the death penalty is a
prosecutorial statement that he does not know of sufficient mitigating
circumstances to merit leniency. At the same time, the prosecutor is determining
whether he has a strong enough belief that he can convince a jury of the same.
Id. at 297, 687 P.2d 172, '

Id. at 1284 (emphasis added).

The reviewing féderal court in Harris By & Through Ramseyer noted that under

Washington law the prosecutor does not have to cite his reasons for filing the notice of
special sentencing proceeding; the court also noted the criticism of that policy. Id. at
‘i285. To the critics, However, the bourt wrote that "[t]he merit of these arguments must
be addressed to the Washington State Legislature and Washington courts. The scheme
does not violate the federal Constitution." |d.

| The subjective nature of the elected prosecutor's decision to file the notice of

special sentencing proceeding has also been long recognized by the Washington

| Supreme Court. As discussed above, in State v. Campbell the defendant claimed,

émong other things, that the Washington death penalty statute was unconstitutionally
void for vagueness under the dug process clause because it invites arbitrary ad hoc
prosecutorial discrétion to reqﬁest'the death penalty. Campbell, 103 Wn.2d at 24. The
Supreme Court rejected that argument, noting that ”fhe legislative standard provides

guidance so that prosecutors may 'exercise their discretion in a manner which reflects

their judgment concerning the seriousness of the crime or insufficiency of the
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evidence.” Id. at 26-27 (quoting State v. Rupe, 101 Wn.2d at 664, 700, 683 P.2d 571
(1984); emphasis added).

]n Matter of Pers. Restraint of Lord, 123 Wn.2d 296, 868 P.2d 835, decision

clarified sub hom., In re Pers. Restraint Petition of_Lord. 123 Wn.2d 737, 870 P.2d 964

(1994), the defendant claimed that the the death penalty notice was invalid becadse it
was filed the same day as the amended information charging h’im with aggravated first
degree murder and, therefqre, the timing of the notice proved that the prosecutor'did not
exercise discretion in seeking the death penalty, but did so aufomatically, upon the filing
of an aggravated murder charge. The Washington Supreme Court rejected the
defendant's a‘rgument: "This issue is patently frivolous. The decision to impose the

death penalty requires the prosecutor to make the 'subjective determination of whether

there is "reason to believe that there are not sufficient mitigating circumstances to merit

leniency™.” Id. at 305 (quoting In re Harris, 111 Wn.2d 691, 694, 763 P.2d 823 (1988),

cert. denied, 490 US 1075, 109 S.Ct. 2088, 104 L.Ed.2d 651 (1989); emphasis added).

The Harris court had earlier expounded on the subjective nature of the prosecutor's
deliberating process: "Although some statutory mitigating factors involve objective facts

the prosecutor can readily ascertain (see, e.q., RCW 10.95.070(1) (lack of criminal

history)), most are in the nature of explanations or excuses related to the crime itself,
RCW 10.95.070(2) (éxtréme mental disturbance), (3) (consent of victim); (4) (miﬁor
participation as an accomplice), (5) (duress), and (6) (mentally impaired capacity)."
Harris, 111 Wn.2d at 694. |

The discretionary, subjective nature of the elected prosecutor's decision to file

the notice of special sentencing proceeding has been upheld in other contexts as well.
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For example, in State v. Finch, 137 Wn.2d 792, 975 P.2d 967, certiorari denied, 120
S.Ct. 285,528 U.S. 922, 145 L.Ed.2d 239 (1999), the Washington Supreme Court held
that the appearance of _fairhess doctrine is inapplicable to the prosecutor with respect fo
a number of decisions inherent in a capital case: "The ‘ev_ils‘ the appearanée of fairness

doctrine seek to prevent are not implicated in this case because a prosecutor is not a

quasi-judicial decisionmaker. A_pros.e'cutor's determination to file charges, to seek the

death penalty or to pléa bargain are executive, not adjudicatory, in hature and therefore

the doctrine does not apply." 1d. at 810.(emphasis added).

In Matter of Jeffries, 114 Wn.2d 485, 789 P.2d 731 (1990), the defendant argued

that death sentence was disproportionate to the prison terms imposed in numerous
aggravated first degree murder cases in which the State did not seek the death benalty.
The Washington Supreme ‘Céurt rejected that argument, finding that the'proportionality
of a particular defendant's death sentence does not dépend upon the number of cases
the State seeks the death penalty. "The charging decision must be based, in each
case, on the prosecutor's assessment of the State's ability to prove there are insufficient

mitigating circumstances to merit leniency. . . .. The purpose of proportionality review

s not to second-guess evidentiary determinations or value judgments inherent in

prosecutors' charging decisions or juries’ verdicts in other cases. The purpose is instead
J

to ensure that a death sentence is not “affirmed where death sente'nces‘have not

generally been imposed in similar casés, nor where it has been ‘wantonly and freakishly

imposed’. ” Id. at 490 (emphasis added). See also State v. Baker, 4561 S.E.2d 574, 599
(N.C. 1994) (no right to a bill of particulars discldsing statutory aggravating

circumstances on which the State intended to rely in seeking the death penalty).
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- 2. Any order compellmg discovery of the reasoning and deliberation
underlying the Prosecutor's subjective exercise of his discretion would
violate the doctrine of separation of powers.

As noted in earlier briefing by the State regarding earlier attempts by McEnroe to
gain discovéw of the elected prosecutor's thought process and deliberations undeﬁying
his decision to file the notice of spécial sentencing proceed'ing, the Washington .
Supreme Court has previously held that RCW 10.95.040(1) constitutes a'proper
delegation of legislative authority to the executive branch in veéting county prosecutors
with the discretion to seek the death penalty in cases that meet the applicable -
standards. Campbell, 103 Wn.2d at 25-27. |n addition, the court "has never recognized
a prosecutor's discretion to file charges or to seek the death penalty as a judicial
function." Finch, 137 Wn.2d at 809. Moreover, “[a]lthough the exercise of prosecuto}ial
discretion under the sentencing structure of RCW 10.95 is not strictly analogous to the

exercise of discretion involved in the charging function, the principle is similar” in that

the prosecutor examines the available‘ evidence and determines whether the issue of

mifigation should go to the jury. Dictado, 102 Wn.2d at 297-98. Furthef "[t]he power of
the Legislature over sentenclng is plenary[.]" State v. Benn, 120 Wn.2d 631, 670 845
P.2d 289 (1993). Therefore, the fact that the Ieg|slature has properly delegated the
initial decision whether to seek the death penalty to the county prosecutors_vip_§9_ facto
means that it would violate the separation of powers doctrine for a court to re-weigh the

aggravating and mitigating circumstances and second-guess a prosecutor's decision in

this regard.
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IV. CONCLUSION

For the reasons stated above, the State requests that this Court deny the
defendant's motion for a bill of partiéulars. The defendant has predicated his reqdest on
the mistaken belief that the "absence of sufficient mitigating circumstances” is. an
"element" of the charges against him. Itis not. In-addition, he has failed to show why é
bill of particulars is necessaty to give him notice of the charges against him and is
essential to the preparation of his defense. Mosj important, McEnroe is attempting to
misuse the bill of particiulars to improperly discover the State's theory of the case and
reasoning as to facts; in particular, the prosecutor's reasoning and deliberation
underlyiﬁg the decision to file the notice of special sentencing proceeding.

The défendant's motion should be denied. |

DATED this Zé ‘day of May, 2012,

. pﬁ%tﬂsecuting Attorney

'WSBA #13024/Office WSBA #91002
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, ) No. 07-C-08716-4 SEA
)
Plaintiff, ) SUPPLEMENTAL
) MEMORANDUM IN SUPPORT OF
MOTION FOR BILL OF
V. ) PARTICULARS REGARDING
: ) ALLEGED INSUFFICIENCY OF
JOSEPH T. McENROE, ) MITIGATING CIRCUMSTANCE
)
Defendant )
INTRODUCTION

On Wednesday, May 30, 2012, the Court heard oral argument on Defendant Joseph
McEnroe’s Motion for Bill of Particulars. Mr. McEnroe is seeking:
[A] bill of particulars specitying the facts and evidence the State relied on in alleging
“there is reason to believe that there are not sufficient mitigating circumstances to merit
leniency.” What facts refute or show insubstantial the mitigating information Mr.
McEnroe has submitted to the Prosecuting Attorney?
Motion for Bill of Particulars, p. 1. This memorandum supplements Mr, McEnroe’s arguments in
reply to the State’s written response and addresses some questions that arose during the hearing,

ARGUMENT

1. REASON FOR SEEKING A BILL OF PARTICULARS
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Initially, it should be clarified that Mr. McEnroe is seeking a bill of particulars because
he needs to know what facts the State relied on when the State asserted, through Athe notice of
intention to seek the death penalty, there are not sufficient mitigating factors to merit leniency.
Without knowledge of the facts underlying the alleged lack of mitigating factors Mr. McEnroe
will not be able to prepare his defense at a possible penalty trial, should he be convicted of
aggravated murder.

An accused has a constitutional right to be informed of the nature and cause of the

accusation against him or her so as to enable the accused to prepare a defense. Where an

information does not allege the nature and extent of the crime with which the defendant is

accused, so as to enable the defendant to properly prepare his or her defense, a bill of
particulars is appropriate and is specifically authorized by our court rules.

State v. Bergeron, 105 Wn.2d 1, (1985).

The defendant next argues that the information was defective for lack of specificity
because it did not state the “when, where or how” of the charged crime. Washington
courts have repeatedly distinguished informations which are constitutionally deficient
and those which are merely vague. If an information states each statutory element of a
crime but is vague as to some other matter significant to the defense, a bill of particulars
can correct the defect. In that event, a defendant is not entitled to challenge the
information on appeal if he or she has failed to timely request a bill of particulars.

State v. Nolte, 116 Wn.2d 831 (1991). Mr. McEntoe has received a notice of intention in the
statutory language of RCW 10.95.040. The allegation is vague in that it provides no factual
basis for “reason to believe there are not sufficient mitigating circumstances to merit leniency.”
In order to prepare his defense against a death sentence, he needs to be apprised of facts the State

relied on in “charging” that there are not sufficient mitigating factors to merit leniency.
gatng y
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If the State cannot point to facts it relied on in support of its allegation that Mr. McEnroe
has no mitigating circumstances sufficient to merit leniency, the Court has authority to dismiss
the notice and avoid a costly and unnecessary penalty trial:

Thus, a trial court may dismiss if the State's pleadings, including any bill of particulars,

are insufficient to raise a jury issue on all elements of the charge. Akin to Gallagher and

Maurer, when the material facts of a prosecution are not in dispute, the case is in the

posture of an isolated and determinative issue of law as to whether the facts establish a
prima facie case of guilt. :

State v. Knapstad, 107 Wn.2d 346 (1986).

2. INSUFFICIENCY OF MITIGATING CIRCUMSTANCES IS AN “ELEMENT”
OF CAPITAL MURDER NOT MERELY A SENTENCING “FACTOR.”

In Washington the crime of aggravated murder, defined in RCW 10.95.020, is punishable
by life in prison without release. Upon return of a jury verdict convicting a defendant of
aggravated murder no greater sentence can be imposed.

...the New Jersey Supreme Court correctly recognized that it does not matter whether the
required finding is characterized as one of intent or of motive, because {l]abels do not
afford an acceptable answer. 159 N.J. at 20, 731 A.2d at 492. That point applies as well
to the constitutionally novel and elusive distinction between elements and sentencing
factors. McMillan, 477 U.S. at 86, 106 S.Ct. 2411 (noting that the sentencing factor —
visible possession of a firearm — might well have been included as an element of the
enumerated offenses). Despite what appears to us the clear elemental nature of the factor
here, the relevant inquiry is one not of form, but of effect — does the required finding
expose the defendant to a greater punishment than that authorized by the jury's

guilty verdict?

Apprendi v. New Jersey, 530 U.S. 466 (2000) (emphasis added). The Supreme Court expressly

applied the holding of Apprendi to capital cases in Ring v. Arizona, 536 U.S. 584 (2002):

“Capital defendants, no less than non-capital defendants, we conclude, are entitled to a jury
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determination of any fact on which the legislature conditions an increase in their maximum
punishment.” Id.

The State maintains there is no equal protection violation because imposition of death
requires proof of an additional element (insufficient mitigating circumstances to merit
leniency) that need not be proved if the crime is to be punished by life imprisonment.

[E]qual protection of the laws is denied when a prosecutor is permitted to seek varying
degrees of punishment when proving identical criminal elements ... However “no '
constitutional defect exists when the crimes which the prosecutor has discretion to charge
have different elements ... Before the prosecutor may seek the death penalty, he must
have “reason to believe that there are not sufficient mitigating circumstances to
merit leniency.” Similarly, the jury must be “convinced beyond a reasonable doubt that
there are not sufficient mitigating circumstances to merit leniency.” ... There is no equal
protection violation here, because a sentence of death requires consideration of an
additional factor beyond that for a sentence of life imprisonment - namely, an absence
of mitigating circumstances.

State v. Campbell, 103 Wn.2d 1 (1984) (emphasis added). It is clear the Court in Campbell uses

the words “element” and “factor” interchangeably to explain what elevates the potential
punishment for aggravated murder from life without release to death. Based on the guilt phase
verdict alone, the maximum punishment available to the sentencing court is life without release.
Under RCW 10.95, there is an additional required finding to make death a choice for the
sentence, and that finding is an insufficiency of mitigating circumstances.

The United States Supreme Court was clear in Apprendi that it does not matter what the
label is, if a factual finding is necessary to increase punishment for a crime, that factual finding
meets the definition of an element. Proof beyond a reasonable doubt of insufficiency of
mitigating circumstances is necessary under Washington law to increase the punishment for

aggravated murder to death. Under Washington law, regardless of what it may be labeled,
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insufficiency of mitigating circumstances is an element of the crime of capital murder punishable

by death.

3. THE STATE IS WRONG IN ASSERTING THE PROSECUTOR’S DECISION TO
SEEK THE DEATH PENALTY IS ENTIRELY DISCRETIONARY AND
SUBJECTIVE AND OUTSIDE THE REALM OF JUDICIAL REVIEW

RCW 10.95.040 mandates;

(1) If a person is charged with aggravated first degree murder as defined by RCW
10.95.020, the prosecuting attorney shall file written notice of a special sentencing
proceeding to determine whether or not the death penalty should be imposed when there
is reason to believe that there are not sufficient mitigating circumstances to merit
leniency. '

There is nothing subjective about when a prosecuting attorney shall file a notice. The statute’

does not say notice should be filed “when the prosecutor believes that there are not sufficient

mitigating circumstances.” The standard is obj ec‘give, “there is reason to believe” there are not
sufficient circumstances. RCW 10.95.040(1). To have any meaning and to constitute a standard
for filing a riotice of intention, the “reason to believe” must be based on facts and circumstances
the prosecutor can articulate and the Court can review.

“Reason to believe” is not an uncommon standard in the law. For instance, claims of
homicide justified by self defense require that “the slayer reasonably believed that the person
slain intended to inflict death or great personal injury;” whether the slayer’s belief was
reasonable is measured by whether a “reasonably prudent person would use [lethal force] under
the same or similar cionditions as they reasonably appeared to the slayer, taking into

consideration all the facts and circumstances...” WPIC 16.02. Reason must be based on facts.
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It is important to this point that Washington is the only jurisdiction in the nation that

requires “there is reason to believe that there are not sufficient mitigating circumstances to merit

leniency” before a prosecutor “shall” file a notice of intent. This language does not exist in any
other statute so it is not language legislators may have modeled, perhaps without deep analysis,
from already approved schemes. Rather, the drafters of RCW 10.95 deliberately placed a

restriction on prosecuting attorneys in Washington that does not exist in other states’ capital

sentencing schemes.

Had the drafters of RCW 10.95 intended for prosecutors to éeek the death penalty
whenever individual prosecutors subjectively viewed aggravated murders as especially heinous,
it could have and would have simply left the language requiring “reason to believe there are not
sufficient mitigating circumstances” out of RCW 10.95.040. If prosecutors need never identify
facts in support of reasons they believe mitigating circumstances are insufficient, the carefully
considered language of the statute is meaningless,

4. PUBLIC POLICY CONSIDERATIONS SUPPORTED LEGISLATIVE
LIMITATIONS ON SEEKING THE DEATH PENALTY IN WASHINGTON

Washington’s current death penalty scheme, RCW 10.95, was passed in 1981, It was
passed in the wake of the prevailing death penalty schemes across thé nation being declared
unconstitutional because they allowed people to be sentenced to death and executed in an
atbitrary and capricious manner. Furman v. Georgia, 408 U.S. 238 (1972). As Justice Stewart
famously said in his concurring opinion:

The penalty of death differs from all other forms of criminal punishment, not in degree,

but in kind. It is unique in its total irrevocability. It is unique in its rejection of

rehabilitation of the convict as a basic purpose of criminal justice. And it is unique,
finally, in its absolute renunciation of all that is embodied in our concept of humanity.
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These death sentences are cruel and unusual in the same way that being struck by
lightning is cruel and unusual. For, of all the people convicted of rapes and murders in
1967 and 1968, ... many just as reprehensible as these, the petitioners are among a
capriciously selected random handful upon whom the sentence of death has in fact been
imposed.

Like many other states, Washington reinstated the death penalty soon after the Supreme Court
found constitutional the new death penalty laws adopted by Georgia and Texas after the Furman

decision, see Gregg v. Georgia, 408 U.S. 238 (1972) and Jurek v. Texas, 428 U.S. 262 (1976).

However, Washington’s first efforts to establish a constitutional death penalty scheme believed

to comply with the requirements of Gregg and Jurek were declared unconstitutional by the

Washington Supreme Court.!

"The Washington Supreme Court summarized the then recent history of capital statutes in one of its earliest cases
reviewing the newly enacted RCW 10.95:

For 50 years prior to Furman, this state had a death penalty statute, passed in 1919. Laws of 1919,
ch. 112 (codified as RCW 9.48.030). This law authorized the jury to impose the death penalty in
cases of first degree murder, No guidelines were given the jury in the exercise of this discretion.
Not surprisingly, the law was declared unconstitutional by this court following Furman v.

Georgia, 408 U.S. 238, 92 S.Ct, 2726, 33 L.Ed.2d 346. State v. Baker, 81 Wash,2d 281, 501 P.2d
284 (1972). Three years later the death penalty was reintroduced in RCW 9A.32.046, the
codification of Initiative 316. This provided for a mandatory death penalty for certain types of first
degree murder accompanied by aggravating circumstances. This was the very type of statute
nullified in Woodson v. North Carolina, supra, and Roberts v. Louisiana, supra. Consequently,
this court declared it unconstitutional in State v. Green, 91 Wash.2d 431, 588 P.2d 1370 (1979). A
new statute was enacted in 1977, Laws of 1977, 1st Ex.Sess., ch. 206 (codified in RCW 9A.32 and
10.94). This statute provided for the death penalty where, after having found a person guilty of
premeditated. first degree murder, the jury in a subsequent sentencing proceeding found: an
aggravating circumstance, no mitigating factors sufficient to merit leniency, guilt with clear
certainty, and a probability of future criminal acts of violence, This statute was found
unconstitutional by reason of a procedural flaw (identified in State v. Martin, 94 Wash.2d 1, 614
P.2d 164 (1980)) in State v. Frampton, 95 Wash.2d 469, 627 P.2d 922 (1981).

State v. Bartholomew, 98 Wn,2d 173 (1982).
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With this history in mind it is easy to see why the statute finally passed in 1981 was
intended to embody all the safeguards to defendants’ right and heightened due process the
legislature understood had been articulated by the United States and State high courts or that
legislators could reasonably foresee being required. In addition, it was already understood that
capital trials would be more costly than non-capital trials even though many of the requirements
in effect today were not established in 1981. At a minimum, capital cases involved two phases
of trial under Gregg, two kinds of defense investigation, more pre-trial motions, more careful and
longer voir dire, and a longer and more thorough and expensive appellate process should death
be imposed.

After RCW 10.95 was passed developments in capital jurisprudence greatly increased the

time and monetary costs triggered when the state seeks the death penalty. Ake v, Oklahoma, 470
U.S. 68, 84 L. Ed. 53, 105 S. Ct. 1087 (1985) required states to fund experts for defense

consultation and testimony; Wiggens v. Smith, 539 U.S. 510 (2003), identified failure to

conduct exhaustive investigations into potential mitigating evidence as ineffective
representation; the American Bar Association published lengthy standards for both capital trial
lawyers and their mitigation teams; the Washington Supreme Court instituted its SPRC 2
qualified list which attorneys must be on to be appointed at any level in a capital case and
required a minimum of two attorneys to be appointed® so long as the death penalty is a

possibility.

2At the May 30 hearing, there seemed to be some disagreement by counsel for the State regarding the requirements
of SPRC such as the appointment of two attorneys to the defense. The rules are clear:
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It makes sense that the design of Washington’s statute strongly favors life without
possibility of release or parole (LWOP) as the sentence for worst of the worst murders,
aggravated murder defined in RCW 10.95.020, and, if properly implemented, reserving the
possibility of a death sentence for the few defendanté who are the worst of the worst human
beings who have committed premeditated murder. RCW 10.95 anticipates that only tﬂose
defendants who can reasonably be said to lack legitimate (“substantial”) mitigating
circumstances should be subject to death penalty prosecutions. Moral and philosophical issues
aside, limiting applicability of the death penalty to the worst of the worst murderers is a
pragmatic conservation of public resources. Only murderers who are so lacking in positive or
sympathetic character traits that they are beyond the ordinary penological goals of rehabilitation

and redemption should be subject to the increase in public expense for trial and beyond.

SPRC 1 SCOPE OF RULES (a) Except as otherwise stated, these rules apply to all stages of
proceedings in criminal cases in which the death penalty has been or may be decreed. These rules

do not apply in any case in which imposition of the death penalty is no longer possible.
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CONCLUSION

The Court should order the State to provide the Mr. McEnroe with a bill of particulars

supplementing the notice of intent to seek the death penalty by identifying the facts the

prosecuting attorney relied on in asserting that there is reason to believe there are not sufficient

mitigating circumstances to merit leniency.

Respectfully submitted:
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Kathryn Lund Ross, WSBA I\ngr()/894
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON,

Vs.

JOSEPH THOMAS McENROE,
and MICHELE KRISTEN ANDERSON
and each of them,

Plaintiff,

Defendants.

07-C-08716-4 SEA
' 07-C-08717-2 SEA

No.

STATE'S MOTION TO STAY THE
EFFECTIVE DATE OF COURT'S
ORDER STRIKING NOTICE OF
INTENT TO SEEK THE DEATH
PENALTY

R i e S N P g g

MOTION

COMES NOW the State of Washington by Daniel T. Satterberg, King County

Prosecuting Attorney, by and through his deputy Scott O'Toole, and moves this court for

entry of an order staying this court’s Order Striking the Notice of Intent to Seek the Death

Penalty, dated January 31, 2013. This motion is based upon the included certification and

attached proposed form of order.

DATED this 6 day of February, 2013,

For DANIEL T. SATTERBERG,

.

King County Progecuting Attorney
Q e 4 ,

- SC OLE, WSBA #13024
Seniqr Dgputy Rrbsecuting Attorney
Office WSBA #91002

STATE'S MOTION TO STAY EFFECTIVE DATE OF

COURT'S ORDER STRIKING NOTICE OF DEATH PENALTY - 1

Daniel T. Satterberg

Prosecuting Attorney
W554 King County Courthouse
516 Third Avenue

Seattle, Washington 98104
(206) 296-9000
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CERTIFICATION

That Scott O'Toole is a senior deputy prosecuting attorney for King County,
Washington, is familiar with the records and files herein, and certifies as follows: ‘

| am a Senior Deputy Prosecuting Attorney in the King County Prosecuting
Attorney's Office, and | am the prosecutor representing the State of Washington in
this case.

On January 4, 2013, jury summonses were mailed to 3, 000 prospective jurors in

'King County. Jurors were directed to submit any request for hardship excusal no
later than February 8, 2013. Jurors currently are scheduled to appear at the King
County courthouse on February 22, 2013.

Review of more than 600 juror hardship requests began yesterday, February 4,
2013, in open court, the Honorable Jeffrey Ramsdell presiding. Counsel for both
. parties were present, as was-defendant Joseph McEnroe.

Last night, at 10:26 p.m., Kathryn Ross, counsel for McEnroe, emailed King County.
Prosecuting Attorney Dan Satterberg and the undersigned regarding defense
counsels’ intentions in the wake of this court’s order of January 31, 2013:

Mr. Prestia said that Mr. O'toole [sic] asked him today if Joe is going to
attempt to plead guilty as soon as the order dismissing the death penalty is
effective. The answer is yes, as we have consistently said for five years, the
moment we are certain the death penalty is off the table, Mr. McEnroe will
plead guilty to a life without release sentence.

(A copy of Ross’s email of 2/4/13 is attached.)

The State is asking this Court to stay the Order Striking the Notice of Intent to Seek
the Death Penalty until five days after the State’s pending motion for discretionary
review is decided by the Washington Supreme Court. A stay is necessary because
this court’s January 31 order by its terms is stayed only until February 12, 2013; i.e.,
next Tuesday. Entry of an order staying this court's Order Striking the Notice of
Intent to Seek the Death Penalty is necessary and in the interests of justice (i) “to
permit all counsel to review the content of [the court’s] ruling and reflect on their
next course of action,” as stated in the court’s order of January 31; (ii) to prevent an
attempt by McEnroe to plead guilty once the court’s order striking the notice of
death penalty is effective, and (iii) prevent a later claim by McEnroe that, once
stricken, the notice of death penalty may not be reinstated WIthout violating his
protection against Double Jeopardy.

Daniel T. Satterberg

. Prosecuting Attorney
i W554 King County Courthouse
STATE'S MOTION TO STAY EFFECTIVE DATE OF 516 Third Avenue
COURT'S ORDER STRIKING NOTICE OF DEATH PENALTY -2 ;Seat;Ie, Washington 98104
: 206) 296-9000
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The defendant will suffer no prejudice as a resuit of an entry of such an order.

Pursuant the Criminal Department manual, and LCR 7(b)(10), counsel for both
defendants were notified via e-mail that this motion is being filed.

Under penalty of perjury under the laws of the

foregoing is true and correct.

State of Washington, | certify that the

Signed and dated by me this g day of February, 2013.

< ¢

Senior puifl%seouting Attorney

STATE'S MOTION TO STAY EFFECTIVE DATE OF
COURT'S ORDER STRIKING NOTICE OF DEATH PENALTY -

WEBA#13024

Daniel T. Satterberg

Prosecuting Attorney
W554 King County Courthouse
516 Third Avenue

3 Seattle, Washington 98104
(206) 296-9000
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O'Toole, Scott |

From: KERwriter@aol.com

Sent: . + Monday, February 04, 2013 10:26 PM

To: ' : Satterberg, Dan

Cc: Prestia@defender.org; Hamaji, Leo; O'Toole, Scott

Subject: Re: State v. McEnroe - request for meeting

Dan, Thank you for your response. When | finish the current briefing | undoubtedly will write to you again.
Don't worry, we understand you share our communications with othéers in your office. We do the same.

As for us, if you, Mr. O'Toole, or your appellate lawyers have any questions regarding our response to Judge Ramsdell's
order or our response to the State’s motion for discretionary review, please direct them to me.

Mr. Prestia said that Mr. O'toole asked him today if Joe is going to attempt to plead guilty as soon as the order dismissing
the death penalty is effective. The answer is yes, as we have consistently said for five years, the moment we are certain
the death penalty is off the table, Mr. McEnroe will plead guilty to a life without release sentence.

Regards,

Katie Ross

TDA t

810 Third Avenue. Suite 800
Seattle, WA. 98104

(206) 447-3968

In a message dated 2/4/2013 12:58:38 P.M. Pacific Standard Time, Dan.Satterbera@kingcounty.gov writes:

Counsel,

We are appéaling the latest order on this case so that we can get this case to trial. That will be our
focus in the coming weeks. If you have something to submit in writing | wilt read it. Feel free to send
me a communication in writing, with the understanding that it will be shared within my office with our
team assigned to this case.

Regards,

DAN SATTERBERG

King County Prosecuting Attorney .
516 Third Avenue, W400

Seattle, WA 98104

(206) 296-9067

(206) 296-9013-Fax

_From: KERwriter@aol.com [mailto:KERwritér@aol.com]
Sent: Monday, February 04, 2013 11:51 AM




.;k‘ )
To: Satterberg, Dan; Colasurdo, Mary

Cc: Prestis@defender.org; Hamaji, Leo .

Subject: State v. McEnroe - request for-meeting

Dear Dan,

We would like to meet with you at your convenience. Of course, we would like to discuss
Judge Ramsdell's order dismissing the notice of intention and this opportunity to resolve the
case with finality. However, even before Thursday’s order we intended to ask for a meeting to
bring to your attention other recent developments in the case which we believe support a plea
to a life without release sentence.

We look forward to talking with you.
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TO DEFENDANT/RESPONDENT MCENROE’S RESPONSE TO
STATE’S MOTION FOR DISCRETIONARY REVIEW

- STATE OF WASHINGTON V. JOSEPH T. MCENROE, COURT OF
APPEALS, DIVISION I, CASE NO. 69831-1-1
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THE DEFENDER ASSOCIATION
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Dan Satterberg, Esq. N gq\k\\m

King County Prosecuting Attorney
W554 King County Courthouse
516 Third Avenue

Seattle, WA 98104

Via Hand Delivery

Re: State v. Joseph T, McEnroe, Cause No, 07-C-08716-4 SEA
Dear Mr. Satterberg:

We write to urge you not to seek the death penalty for Joseph McEnroe but to instead resolve this
case with a guilty plea and a sentence of life in prison without release.

We understand your feelings that the murders of Wayne, Judy, Scott, Erica, Olivia and Nathan
Anderson, are among the “worst of the worst” kinds of crimes for which the death penalty is
justly considered. Certainly, if one looks only at the murders as described in the probable cause
statements, it is hard to resist an extreme corporal response. However, whether to seek the death
penalty requires consideration of more than the murders; it is necessary to consider the individual
cireumstances of each defendant.

A process that accords no significance to relevant facets of the character and record of the
individual offender or the circumstances of the particular offense excludes from
consideration in fixing the ultimate punishment of death the possibility of compassionate
or mitigating factors stemming from the diverse frailties of humankind ... we believe that
in capital cases the fundamental respect for humanity underlying the Eighth

Amendment ... requires consideration of the character and record of the individual
offender and the circumstances of the particular offense as a constitutionally
indispensable part of the process of inflicting the penalty of death.

Woodson v. North Carolina, 428 U.S. 280, 304, 96 S. Ct. 2978, 2991, 49 L.Ed. 2d 944 (1976).

State v, Joseph T. McEnyoe
Mitigation Letter
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