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1) ORIGINAL



A. IDENTITY OF PETITIONER

Jennifer Sarah Holmes requests this Court to accept review of the
Court of Appeals decision terminating review designated in Part B of this
petition,
B. COURT OF APPEALS DECISION

Ms. Holmes requests review of the two judge majority (‘)pinion set
forth at State vo Holmes, 171 Wi App. 808, 288 P.3d 641 (2012)
[consolidated opinion with State v, James Leroy Lindsay, Sr., filed
November 7, 2012] and the decision denying reconsideration filed January
22,2013, A copy of the decisions are attached in the Appendix.
C. ISSUES PRESENTED FOR REVIEW

1. Should this Court grant this petition for discretionary
review where the Court of Appeals decision conflicts with both decisions
of this Court, RAP 13.4(b)(1), and other decisions of the Courts of
Appeals, RAP 13.4(b)(2).

(a) The Court of Appeals decision conflicts with this

Court’s decision in State v, Moen, 129 Wn.2d 5335 (1996) and the

Court of Appeals decision in State v McCreven et al, 170

Wn.App, 444 (2012), holding that the trial court’s blanket

overruling of all objections during closing arguments caused no
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corrective purpose to be served by raising a proper objection at
trial, therefore permitting appellate review of such arguments.

(by  The Court of Appeals decision conflicts with this
Court’s decisions regarding prosecutorial misconduct in ¢losing
argument conflicts with numerous decisions from Court including
Stare v, Emery, 174 Wn.2d 741 (2012); State v. McKenzie, 157
Wi.2d 44 (2006); State v. Reed, 102 Wn.2d 140 (1984).

(¢} The Court of Appeals decision conflicts with the
others decisions of Division 11 as well as decisions {rom other
Courts of Appeal including State v. Walker, 164 Wn. App. 724
(201 1); State v. Anderson. 153 Wn.App. 417 (2009): State v.
Venegas, 155 Wn.App. 507, 228 P.3d 813 (2010).

(dy  The Court of Appeals decision denies Ms. Holmes
her constitutional right to a public trial and her right to appeal
where the deputy prosecutor whispered a portion of his rebuttal
argument to the jury and Ms. Holmes to this day does not know
what he argued.

2. The Court of Appeals erred when it held that the trial court

did not err when it took a verdict in an open courtroom in a locked

courtroom at 9 pm on Friday night, thus denying Ms Holmes her

constitutional right to an open courtroom.
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. STATEMENT OF THE CASE

Jennifer Holmes, hereinafter defendant, was convicted of first
degree burglary, first degree robbery, unlawful imprisonment, second
degree assaut, and one court of theft of a fircarm after a lengthy trial in
2008-2009.

During the trial, the deputy prosecutor committed numerous acts of
misconduct, the most egregious thereof during closing arguments. The
adverse impact of these impermissible arguments was magnified by the
trial court’s refusal to rule on the merits of objections thereto.  Prior to
closing arguments, the trial court stated that it would not rule on
objections to attorney misconduct until the end of argument when the
court would entertain them as motions for mistrial. RP 8676, The
prosecutor wholeheartedly endorsed this, “simply because then we get into
the name calling that has made this as - well, the case that it is. And if
we can refrain from that for the last day it might just move things along a
little quicker.” RP 8677. Trial counsel objected to this procedure. RP
8677.

Having obtained the ruling he sought, the prosecutor then engaged
in a litany of name-calling. He called Ms. Holmes and/or her testimony,
inter alia. “funny™, “disgusting”™, “comical”. and “the most ridiculous

thing ['ve ever heard.” RP 8708,8717, §722. Of course, trial counsel’s
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objections were overruled and the jury was left the conclusion that this
impermissible argument in fact was proper.

Not content with besmirching Ms. Holmes. the prosecutor also
engaged in name-calling trial counsel. Without repeating the entire score
of names, the prosecutor opened his rebuttal by calling the defense
counsel’s closing argument “a crock.”™ RP 8877,

During closing argument, the prosecutor reviewed Holmes's
testimony, characterizing various parts of it as "funny,” "disgusting.”
"comical,” aud "the most ridiculous thing I've ever heard,” 95 VRP at
8708, 8717, 8722. But additionally, the prosecutor told the jury that
Holmes should not "get up here and sit here and lie." 95 VRP at 8882,

The prosecutor told the jury that Holmes and Lindsay's portrayal of
Wilkey as a bully "is a crock. . . . What you've been pitched for the last
four hours is a crock." 95 VRP at 8877,

The prosecutor’s closing at 'gtlrﬂ@ht was a litany of misconduct,
The prosecutor, the Chief of the Felony Division of the Pierce County
Prosecutor’s Office, repeatedly gave his opinions regarding Ms, Holmes
and her account of the incident:

~“before we get into the house, we re getting info
ridiculous™ RP 8706

-“if vou have any question about how ridiculous this is ...
RP 8706

<this may be part of my favorite though™ RP 8707

-“Why i it my personal favorite? Come on. It may be the
rmost ridiculous thing 've ever heard. Probably the most ridiculous thing

yvou've ever heard. “RP 8708)
“Now that's a little ndiculous.” RP 8711
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=“It would be funny if it weren’t so d'i%u%i;ing I mean, it
would be comical, this story, if the truth weren’t so horrific.” RP 8717

~“This is fun.” RP 8718.

-~Like I said, but for it being as disgusting as it is, it would
be comical.” RP 8722

< This Is a crock. What you’ve been pitched for the last four
hours is a crock. Why? Because so much of it, frankly, just isn 't true.”” RP
8877.

= “Don’t get up here and sit and lie” (re: Ms. Holmes) RP
8882

=1 think it's rather obvious, actually, the ridiculousness of
this. .. I mean the Jennifer Holmes story is arguably - well, it’s silly. .
RP 8886

<Ms. Holmes’ story about happened afterwards is as silly .
. RP 8887

In addition, the prosecutor frequently denigrated and
demeaned detense counsel before mojmv
=1 thrilled you're going to be deciding the issues of faet,
because the recitation [closing arguments from defendants] we've gotten
all day wasn 1 anything close to what we heard.” RP 8878,

“You tell me what the truth is. You tell me who sat there
who stood here and tried to give it to you. You figure it out.” RP 8878

-*Why, why, why the distraction? Why the distraction?”
RP 8881 ( %ugg,e%tinw that defense counsel intentionally made pointless and
obstructionist objections)

Do they [defense counsel] want you to think about that?
Do they want vou to think about what happened? Do they want you to
think about the truth? No.” RP 8886

~[after trial counsel informed the court that she could not
hear a portion of the prosecutor’s closing and the court reporter stated that



he had been able to hear it to transcribe it]: “Maybe is counsel and her
client could just be quiet for a few minutes they might be able to hear
something ... RP 8886-8887

-“Who wants to {ind the truth?” RP 8888.

These examples are not the complete record of the impermissible
arguments but they suffice to establish prosecutorial misconduct.

The most egregious act of misconduct was the prosecutor’s
decision to whisper two portions of his rebuttal argument to the jury.
These arguments could not be heard by the court reporter, counsel, or
defendants. When the prosecutor learned that his arguments were
inaudible, he chastised the parties for not listening closely. The prosecutor
did not repeat the arguments,

There was never any record made of the content of those
arguments,

k. ARGUMENTS WHY REVIEW SHOULD BE ACCEPTED
L. THIS COURT SHOULD ACCEPT R}”“Vf EW BECAUSE THE
COURT OF APPEALS FOUND THAT THE DEPUTY
PROSECUTOR COMMITTED \:L;_\H..,ROU S ACTS OF
GIOUS MISCONDUCT THROUGHOUT THE TRIAL,
T

TALLY DURING CLOSING ARGUMENTS, YE
UII) N‘()} REVERSE MS HOLMES® CONVICTIONS.

f"\,
ot

(a) Ms. Holmes adopts by all of the arguments made by
codefendant Mr. Lindsay in his petition for discretionary

review,
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RAP 10.1,(entitled “Briefs Which May Be Filed in Any Review”,
part (¢) entitled (Briefs in Consolidated Cases and in Cases Involving
Multiple Parties) permits a party to adopt by reference any part of the brief
of another.

In this case, Ms, Holmes and Mr. Lindsay are codefendants in the
Court of Appeals opinion from which the both defendants seek
discretionary review.

Because Mr. Lindsay and Ms. Holmes seek discretionary review
on identical issues of prosecutorial misconducet, failure of the trial court to

rule on the merits of objections made during closing arguments, and
receiving the verdict in an closed courthouse, Ms, Holmes adopts and
incorporates by reference all of the arguments made in Mr. Lindsay’s
petition for discretionary review,

(b) 1he Court of Appeals erred when it held that Ms. Holmes

failed to preserve issues relating to the prosecutor’s misconduct

during closing argument by failing to object. Where the trial court
had announced prior to closings that it did not intend to rule on the

merits of objections before the jury. trial counsel made a

reasonable tactical and legitimate tactical decision not to interpose

many objections which simply would have been overruled.
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This Court has held that trial court is not required to object when
the trial court’s blanket overruling of all objections during closing
argument caused no purpose to be served by raising a proper objection at
trial. the lack of the objection should not preclude appeal review. Stafe v
Moen. 129 Wn.2d 335, 547 (1996). Interestingly, Divigion Two followed
this case in State v. McCrevin, ef. al, 170 Wn. App. 444, 473 (2012). That
case was Lried before the same judge as the instant case, the Honorable
Brian M. Tollefson.

However. the Court of Appeals held that trial counsel had failed to
preserve some of the issues by failing to object to all of the improper
arguments. Holmes, 171 Wn.App. at 830,

In this holding, the Court of Appeals is simply wrong. Given the
trial court’s pre-argument ruling that it would not rule on objections
during closing argument. Defense counsel made the strategic decision not
to object to some of the prosecutor’s more outrageous arguments. Why?
Because knowing in advance that the trial court would overrule the
objections, trial counsel reasonably feared that the jury would consider
that the trial court had endorsed the deputy prosecutor’s argument.
Consider the effect on the jury had trial counsel objected to the deputy

prosecutor’s argument that trial counsel’s entire closing argument was “a



crock™. When the trial court responds to an objection: “Overruled, this is
closing argument”. the jury logically concludes that this argument may be
considered.

This Court must accept review of this significant issue to clarify
for trial courts that they have an obligation to rule on the merits of
objections made during closing argument. To do otherwise denies grants
prosecutors unbridled permission to make egregiously impermissible
arguments as the prosecutor did in this case and to do so without
consequence.

(¢} This court must accept discretionary review where the deputy

prosecutor’s misconduct during closing argument was so {lagrant

and ill-intentioned that the resulting prejudice could not have been
cured by any remedy.

Prosecutorial misconduct during closing argument has been the
subject of many recent cases, E.g., Stafe v, Emery, supra, State v,
Venegas, supra; State v. Warren, supra: State v, Anderson, supra. These
cases have held that the prosecutorial misconduct warrants reversal when
there is a substantial likelihood that the improper comments prejudiced the
defendant by affecting the jury. Emery, 174 Wn.2d at 760,

In its opinion, the Court of Appeals held that the deputy

prosecutor, who is the Chief of the Pierce County Prosecuting Attorney’s

“
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Office Felony Division, committed at least the following acts of
misconduct:

In this case. this Court has already held that the prosecutor
comnutted numerous acts of misconduct m his closing argument/rebuttal:

a. Misstated the burden of proof: “We conclude that the
prosecutor's analogies minimized and  trivialized the
gravity of the standard [of proof] and the jury's role.”
Anderson. 153 Wn. App. at 431: see also State v. Walker.
164 Wn. App. 724, 732,265 P.3d 191 (2011): Stare v
Johnson, 158 Wn, App, 677, 684, 243 P.3d 936 (2010),
review denied, 171 Wn.2d 1013 (2011). Slip Opinion
page 16.

b

b, Argued that the jury’s duty was to find the truth,
*Although these atazcrmms reminded the jury to do "what
you know is true," they also instructed thi,‘uzyto find the
truth” and to "[s]peak the truth,” thereby finishing the trial.
As we held in Anderson, this was improper, daderson,
153 417Wn. App. at 429 (2009). Slip Opinion page 18.

¢ E,x pressed his personal opinion of Holmes'

libility. The State may not assert its personal opinion as
to the defendant's guilt or a witness's  credibility. State v,
MeKenzie, 157 Wn.2d 44, 53, 134 P.3d 221 (2006); State
v. Reed, 102 Wn.2d 140, 145, 684 P.2d 699 (1984). Slip
Opinion page 19.

The Court of Appeals correctly held that a prosecutor may not
whisper to the jury off the record. Further, when this conduct occurs
during closing argument, the prosecutor's conduct denies the defendant of
his constitutional right to a record of sufficient completeness to permit

effective appellate review. 171 Wn. App. at 835-836. Further, the Court of

Page 10 of 15



Appeals misapprehended the record when it noted that the trial court had
ordered the prosecutor to repeat himself, Id. That simply is did not
happen. RP 8884-8885, 8886-8887. To the contrary, the prosecutor simply
continued his argument after the objections and the court reporter’s
statements that he had not been able to make the record. Id.

However. the Court of Appeals incomprehensively held that
although the court reporter was unable to transcribe either of the
prosecutor’s inaudible arguments. “the record is sufficiently complete

5

overall to allow review of Holmes and Lindsay's claims of prosecutorial
misconduct,” 1531 Wn.App. at 836. Given the extraordinary number of
impermissible and reversible arguments made by the prosecutor. the Court
of Appeals’ conclusion here defies credence.

Although the prosecutor’s audible arguments were impermissible
and violative of case law. the prosecutor went one step further. The
prosecutor sthod before the jury and whispered arguments that the court

reporter could not hear to transcribe and that the defendants could not

hear.
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3. MBS, }"H')L?\/}'F‘LS WAS DENIED HER RIGHT TO A PUBLIC
TRIAL WHEN THE COURT RECEIVED THE VERDICT IN THE
CLOSED (Zf(.‘)URl HOUSE, ALBEIT IN AN OPEN COURTROOM IN
THE CLOSED COURTHOUSE.

i

The issue of courtroom closure has recently been addressed in
Stare v, Wise. Washington Supreme Court Docket Number: 82802-4; File
Date: 11721/2012, In that case, the Court held reiterated that a public trial
is a core safeguard of our system of Justice. “Be it through members of
the media, victims, the family or friends or a party, or passersby, the
public can keep watch over the administration of justice when the
courtroom is open.” Slip Opinion page 1. The Court emphasized that open
courts proviae for accountability and transparency, assuring that whatever
transpires in court will not be secret or unscrutinized,

The right to a public trial is so important that its violation is ¢
structural error which affects the framework within which the trial
proceeds. A structural error is never harmless, State v, Paumier,
Washington Supreme Court No. 84585-9 (opinion filed 11/21/12) - 2012
Lexis 7935, 2425,

In this case, petitioner submits that this court indulge in a pure
fiction when it concluded that Judge Tollefson’s courtroom was open
because its door was admittedly open, albeit in a locked courthouse after 9

p.t, a time when the courthouse is closed. The posted hours on the

Page 12 of 15



courthouse doors inform the public that the courthouse is closed at that
time,

This court concurred with the State that the placement of a deputy
prosecutor at the door to admit anyone who sought admittance to the
courthouse at that time somehow sufficed to transmogrify the courthouse
into an open 2ourthouse within the meaning of the constitution.

Petitioner contends that this “logic™ is completely at odds with
constitutional guarantees of open administration of justice and
transparency. The public, including citizens interested in watching the
administration of justice, friends and families of participants in case, the
media, attend court during posted hours, It is inconeeivable that the
general public ventures 1o the Pierce County courthouse, in a sketchy
crime ridden neighborhood. late at night and after the posted hours of
operation in the hope of obtaining access to the building to watch judicial
proceedings in a courtroom.

And vet this court’s opinion permits exactly that kind of
proceeding. There was no authority for taking the verdict under these
circumstances at this hour, That is wholly insufficient to deny Ms.
Holmes and the general public the right to an open courtroom.

Further, there is no suflicient record that there was no juror who

could not have returned the following Monday morning, The trial had
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inquired about the jurors™ schedules prior to their returning with the
verdiets, Dudng jury deliberations, the trial court asked the jurors about
their continuing availability to serve. Ms. Elliott-Weiss's husband wanted
her to go on a car trip vacation for two months and he had wanted to leave
about a week before deliberations started. RP 8928, Ms. Elliott-Weiss
was willing to continue deliberating when she was asked to do so on
March 5, 2009. RP 8930,

Ms. Barkoff had a medical issue but on March 5, 2009, she made
the court aware that she was able to return 1o deliberate on March 5, 2009,
RP 8931,

After the jury reached its verdict on March 6, 2009, the court asked
whether any jurors could not return on Monday. March 9, 2009, so that the
verdicet could be read in open court, Ms, Elliott-Weiss stated that she “wag
planning to leave on Sunday™ [on motor trip with husband]. RP 3/ 6/09 35.

Ms. Barkhoff stated that she was not available, however the trial
court did not ask her for the reason. Id. Ms. Barkhoff may well have had a
medical appointment or some other matter that could have been
rescheduled.

The record herein does not provide sufficient reason for dispensing

with Ms. Holmes™ constitutional right to an open courtroom.

iy
¥
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There were two jurors who preferred not to have to return, but that
is all.
F. CONCLUSION

Because this case satisfies the criteria for discretionary review set
forth in RAP 13 .4(h), this Court should grant Ms. Holmes’s petition for

discretionary review,
RESPECTFULLY SUBMITTED this 11 day of March, 2013.

Gt i Cerese)
BARBARA COREY SWSBA#11778
Attorney for Petitioner Jennifer Holmes
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APPENDIX



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION II

STATE OF WASHINGTON, No. 39103-1-1I

Respondent, Consolidated with;

V.
JAMES LEROY LINDSAY, SR.,

Appellant,

STATE OF WASHINGTON,
€y
Respondent, ORDER DENYING APPELLANT
, HOLMES’S MOTION FOR
v, RECONSIDERATION, AND
ORDER GRANTING RESPONDENT’S
JENNIFER SARAH HOLMES, : MOTION TO STRIKE APPENDIX Al
' FROM APPELLANT’S MOTION
Appellant. FOR RECONSIDERATION

Appellant Jennifer Sarah Holmes filed a motion for reconsideration of this court"s part
published opinion issued on November 7, 2012. Respondent State filed a response to the motion
for reconsideration and a motion to strike appellant’s Appendix Al attached to he; motion for
reconsideration, Af‘ter review of both motions, it is hereby

ORDERED that appellant Jennifer Sarah Holmes’s motion for reconsideration is denied.'
It is further ordered that Respondent’s motion to strike Appendix Al is granted.

IT IS SO ORDERED.

DATED this ®%  day of _Fe b, ma., ,2013.

Fhason AL

U Acting Chief Judge




FILED
CDURY OF APPEAL
DIVISIONTT

012NV -7 AMI1: 57
IN THE. COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHIK GTON

W

DIVISION 1I

DEPUTY
STATE OF WASHINGTON, ‘ ‘ No. 39103-1-IT
| Respoﬁdent, : Consolidated with:
V. ' No. 40153-3-11
~ JAMES LEROY LINDSAY, SR., | | Consolidated with:
' Appellant, :
STATE OF WASHINGTON, , No. 39113-9-II
Respopdent,
v .
JENNIFER SARAH HOLMES, | . - PART PUBLISHED OPINION
Appellant,

JOHANSON, A.CJ.—] qnnifer Sarah Holmes appeals her jury convictions for first degree
bu‘rglary, first degree robbery, ‘unlalw'ﬁﬂ imprisonnient, second degree assault, and theft of a
firearm. James Leroy Lindsay, St., appeals his jury convictions for first degree burglary, first

degree robbery, second degree kidnapping, sécond degree assault, and theft of a firearm. Among
other arguments, in the published portion of this opinion, Lindsay-and Holmes argue that the
prosecutor engaged in multiple acts of misconduct requiring reversal of their convictions and that
the trial court violated constiﬁutional protections against double jeopardy.

In the unpublished portion of this opinion, Holmes and Lindsay argue that the trial court

violated their public and open trial tight. Additionally, Lindsay argues that the jail guard’s



No. 39103-1-II/No. 40153-3-11/
No. 39113-9.I1 (consolidated)

disposal of Lindséy’s notebook violated his right to counsel. Holmes argues that (1) the trial

. court abused its discretion by failing to admit evidence of the alleged victim’s cocaine addiction;

(2) her restitution_ hearing lacked due process; and (3) several errors combine to create
cumulative error.
| In the puBlished portion of this Opinion,‘we hold that although the prosecutor committed
misconduct, the misconduct did not substantially'affec't the jury’s verdict. We further hold tﬁat
both Lindsay’s conviction-for second degree assault and his conviction for secoﬁd degree
kidnapping merge with his first degree robbery conviction. Additionally, we hold that Holmes’s
convicﬁon for second ciegree assault merges with her ﬁrst degree robbery conviction. Finally, in
the unpublished portion of this opinion, we address and rej ect Holmes’s and Lindsay’s remaining
issues. Thus, we affirm both Lindsay’s and Holmes’s convictions and remaﬁd for resentencing
on the merged convictions,
FACTS
L SussTNTVEFACTSANDPROCEDURE
Jennifer Holmes é.nd Lawrence Wilkey began their seven-year romantic relationship in
1998. In 2004, after living in Washington State, the couple moved to Idaho, Thereafter, Holmes
met James Lindsay, decided *Ito marry him and told Wilkéy that she no longer loved him: Three
weeks later, when Holmes and Lindsay were aWay on a day trip, Wilkey moved out, taking many

property items’ with him to Washington,

! Throughout the trial, the parties contested who rightfully owned the property.
' 2



No. 39103-1-I1/No. 40153-3-1I/
No. 39113-9-II (consolidated)

When Holmes rgturﬂed home, she called the sheriff’s office and reported that a theft had
occurred. The deputies concluded that Holmes's property loss was a civil matter and advised her -
to consult with a civil attorney.

Months later, Holmes and Lindsay drové from Idaho to Wilkey’s home in Pierce County.
According to Wilkey, Lindsay “burst open” Wilkey’s aobr and entered with a pipe in his raised
hand. 25 VRP at 1901, After Lindsay and Holmes violently invaded his horﬁe, they bound him |
Wifh zip ties and a leash, beat and choked him, with a pipe, rendered him uncon;cious, taunted

. him, and took his property. |
| In contrast, Lindsay told the police® that Wilkey opened the front door andl then ran
toward the back door saying something about a gun. Lindséy claimed that he was worried
Wilkey was.about to arm himself, so hé ran into the house and the two men wrestled. Lindsay
admittcljd that he used zip ties to restrain Wilkey 50 he would not interfere as Lindsay and Holmes

collected their belongings. According to Holmes, Wilkey seemed happy, albeit surprised, to see

_ her and, although he did not protest tq_ her entering his home, she _rgmembefed e';.s_oufﬂe bgtwe_qp o

the two men. Holmes further claimed that she never'saw Wilkey restrained in any way .and that
Wilkey never objected to her taking herl property.

After Lin(lisay' and Holmes left his home, Wilkey eventually freed himself, went to his
neighbtl)r’s house, and his neighbor called the police. The responding paramedic unit found
Wilkey upset, With scratches and bruises on both legs and zip ties around his wrists and ankles,

and they took him to the hospital. The attending doctor treated Wilkey for abrasions on his

? Lindsay gave a statement to police. He did not testify at trial.

3
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No. 39113-9-I1 (consolidated)

extremities, a contusion on his head, ,and issues relating to diabetes. But the doctor did not find
bruises on Wilkey’s torso consistent with being beaten with pipe. Nor did Wilkey’s computed
tomography (CT) scan, x-rays, or urine tests reveal ofher aséault injuries.

Based on the March 2006 events, the State charged Holmes and Lindsay with one count
each for first degree burglary,® first degree robbery,* first degree l<':i<;1napping,5 first degree -
aav,sa;llt,6 and.four counts eaoh for theft of a fircarm.” The jury found Holmes guilty of first
degree burglary, first degree robbery, unlawful imprisonment, seéond degree assault, and one
count of theft of a firearm, *The jury found Lindsay guilty of first degree burglary, first degree
robbery; the lesser-included chqrges of second degree kidnappingl, second degree assault, and
one count of theft of a firearm, By special verdict, the jury found that neithcr.Holrncs nor
Liﬁdsay was armed with a firearm during the comrrﬁssion of the crimes. Also, by special
verdict, the; jury found that Lindsay and I—Iolméé comrﬁitted the ieéser-included charge for second
degree assault on the basis of an “assault committed with the intent to commit a felony.” Clerk’s

_Papers (Lindsay) (CPL) at 394; Cletk’s Papers (Holmes) (CPH) at 732.

I RCW 9A.52.020(1)(a), (b).

* Former RCW 9A.56.190 (1975) and RCW 9A.56.200(1)(a)(i).
> Former RCW 9A.40.020(1)(c) (1975).

S RCW 9A.36.011(1)(a).

TRCW 9A.56.020 and RCW 9A.56.300(1)(2).
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No. 39113-9-II (consolidated)

The trial court sentenced Holmes on each count, to be served concurrently for a total of
89.5 months.® The tr1a1 court sentenced Lindsay on each count, to be served concurrently for a
" total of 102 months.9 The trial court ordered both defendants to pay restitution. Holmes and
Lindsay appeal. |

- II. OBJECTIONABLE CONDUCT
A. Trial Conduct

Holmes and Lindsay’s joint trial occurred over more fhan a year and prodﬁced 98
. volumes reporting the proceedings. Holmes and Lindsay had separate counsel. The record
reveals objectionable conduct by the brosecutor and Holmes’s counsel throughout the trial; much
of which occurred outside the jury’s presence.”® T hclfollowing are descriptions of conduct that
occurred in the jury’s presence. |

At one point, Holmes’s counsel objected to the prosecutor’s examination of Wilkey
saying, “Oh, your Honor, let’s lead a h&le bit more.” 24 VRP at 1852. The prosecutor objected

and asked for a sidebar, and Holmes’s counsel said, “I would like it _ori the record outside the

% The trial court sentenced Holmes to 66 months for first degree burglary, 89.5 months for first

degree robbery, 14 months for unlawful imprisonment, 38 months for second degree assault; and
- 36 months for firearm theft. - .

? The trial court sentenced Lindsay to 78 months for first degree burglary; 102 months for first

degree robbery; 60 months for second degree kidnapping; 50 months for second degree assault;
36 months for firearm theft.

1 Because misconduct or unprofessional behavior oceurring outside the jury’s presence could
not affect the jury’s verdict, we do not discuss it extensively here. We note, however, that
outside the jury’s presence, the prosecutor described Holmes®s counsel as having an absolute

disregard for the truth, and Holmes’s counsel described the prosecutor’s conduct as “slimy” and
disingenuous. ' :
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presence of the jury if counsel is going to be personally attackiﬁg me for my merito‘rious
objectioﬁs.” 24 VRP at 1853, |

Several days later, Holmes’s counsel .objected to the prosecutor’s questiolns as eliciting
hearsay, the prosecutor replied.that hé asked the question to put the defendant’s stétement into
context. Holmes’s counsel replied that she did not know the “context exception” and that
perhaps the prosecutor could point it out for her. 40 VRP at 3222. The proseéutor asked that
- .parties make objections to the court instead of insulting fellow counsel. Holmes’s counsel
réquested an o'pportunity to argue outside the jury’s presence and the prosecutor responded,l
“Maybe counsel .should havé asked that two minutes ago.” Holmes’s counsel replied, “[M]aybe
[the prosecutor] should keep his mouth shut.” 40 VRP at 3223 ..

Days later as Holmes’s counsel cross-examined a witness, this exchange occurred:

[THE STATE]: Same objection [calls for speculation].

[HOLMES’S COUNSEL]: He said that he does—

THE COURT: Can I hear the question?

[THE STATE]: She’s making argument as we go and she doesn’t care if the
~ objection is sustained or not.

[HOLMES’S COUNSEL]: Your Honor, once again we have Mr. Sheeran
reporting to read my mind.
47 VRP at 4118,
During the State’s redirect of Wilkey, Holmes’s coun_sel objected to the prosecutor’s
question saying that the answer to that question would be new discovery that she had not been

“blessed with” before her cross-examination of Wilkey. 51 VRP at 4341, The prosecutor stated,

“I can’t respond politely,” then offered, “I’ll ask another question.” 51 VRP at 4341-42,
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Later that day, when the proseéutor and Holmes’s counsel argued about one of Holmes’s
obj éctipns, the prosecutor said, “We’re going to have like a sixth grader [argument]—> 51 VRP
at 4357. At that point, the trial court excused the jury.

Th@ next day, although the trial court had previously determined that fhe defendants
could elicit testimony regarding Wilkey’s alleged drug use only for relevant time periods,’

Holmes’s counsel asked the witness whether 13 years ago, Wilkey’s father had kicked Wilkey

. out of the house for drug use. Becoming upset, the prosecutor said:

[THE STATE}: Objection, Your Honor, and motion outside the presence.
And counsel walked right into this after freaking six weeks—

THE COURT: Hold on just a minute, '

[HOLMES’S COUNSEL]: Mr. Sheeran is having a tantrum.

THE COURT: IfI could have the jury go into the jury room.

[THE STATE]: Tantrum, because you-—
52 VRP at 4554. After the jury left, the parties continued to argue.

| Several days later,. as Holmes’s counsel cross-examined a witness, the prosecutor

objected saying, “[I]t seems like impeachment on a collateral matter and we're into silly.” 61
VRP at 5423, After the jury was at recess, Holmes’s counsel told the rial court that the
. prosecutor’s remark about “silly” denigrated the defense counsel and the prosecutor should know
better. 61 VRP at 5428.

While Holmes testified on her own behalf that, during their relationship, Wilkey hurt her

physically and emotionally, she added that while she was testifying, the prosecutor was laughing

and that his behavior upset her. During cross-examination, the State asked Holmes if she

" The relevant time periods included the time of the Wilkey and Holmes’s break up, the time of
the division of property, and the time of the allegations.
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/

remembered whether Wilkey ever owned guns during their relationship. Holmes responded,
“That’s a complicated question,” and the State replied, “Not really.” 87 VRP at 8092. Holmes’s
counsel objected noting that “she thinks that there are some—>" 87 VRP at 8092. The prosecutor
said, “Yeah, we all know that.” 87 VRP at 8092. I—Iolmes’s counsel told the prosecutor,
“Counsel, I think your rudeness has reached a new low.” 87 VRP at 8092. After the jury
recessed, the parties continued to arguc.
B. Closing Argument

The prosecutor began closing argument with Holmes’s counsel frequently objecting on
grounds of misstatement or mischaracterization of the evidence. The trial court repeatedly
responded, “[Tlhe jury will decide all issues of fact in this case.” 95 VRP at 8693; see also
8695.

The prosecutor then reviewed Holmes’s testimony, characterizing parts of it as “the most
ridiculous thing I’ve ever heard.” 95 VRP at 8708. He told the jury:

She sat there and told you she wasn’t mad at him when he took the stuff; she
wasn’t mad that he took the kids’ computer; she wasn’t mad that he took the
blender; she wasn’t mad that he took the food; she wasn’t mad that he took the
entertainment center; she wasn’t mad that he took the bed; she wasn’t mad when
the police told her it was a civil action and she should go hire an attorney; she
wasn’t mad when the insurance company wasn’t paying out; she wasn’t mad after
six-plus hours of driving over here on her horribly bad back that had to be in
excruciating pain, she still wasn’t mad at [Wilkey].

95 VRP at 8708, Holmes’s counsel objected to the prosecutor’s statement as an expression of
personal opinion; the trial court overruled her objection.

Referring to Holmes’s testimony that her attorney advised her to repossess her things, the

prosecutor commented, “‘Now that's a little ridiculous.” 95 VRP at 8711. The prosecutor
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characterized Holmes’s testimony that Wilkey “was fine” with her taking 'things and her
testimony that she had a good faith claim to the property she took as “funny,” “disgusting,” and
“ooml:cal.” 95 VRP at 8717, 8722. Holmes’s counsel objected repeatedly to his
characterizations. The trial court responded that the jury would declide all issues of fact.

During his rebuttél closing argument, the prosecutor argued that the defense had tried to
portray Wilkey as a bully and an abusive thug Abut that th15 portfayal did not frxal(e sense because -
Holmes and Lindsay were the aggressors who came into his house and Lindsay admitted that he
tied up Wilkey. The prosecutor told the jury that this portrayal of Wilkey “is a crock. . .. What
you've been pitched for the last four hours is a crock.” 95 VRP at 8877. There was no
objection.

The prosecutor' next referenced several exhibits regarding Holmes’s financial documents

and told the jury:

She sat up here day after day after day telling you she always made enough to pay .
for her bills. Always made enough. She didn’t.

) That a—you know, this is similar to when she started dating [Lindsay]-—
that a mother of three is having trouble paying her bills and not making enough to
do so is understandable. It is not something that anybody would look down on.
Own it. Don’t get up here and sit here and lie.

95 VRP at 8882, Holmes did not object to this statement.'
The prosecutor also responded to Lir;'dsay’s closing argument, saying:
You compare what Mr. Wilkey said with all the evidence when you’re looking at

his credibility, and then you compare what Jennifer Holmes said to you for two -
months, '

2 Holmes did object shortly thereafter, but her objection appeais to- be connected to the
‘statement the prosecutor made after this statement regarding evidence of guns in the house.

o
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95 VRP at 8884, Holmes’s counsel immediately moved for a mistrial, arguing that the State was
impropetly asking the jury to consider Lindsay’s statement against Holmes. The trial court
stated it would consider the matter outside the jury’s presence after all of the closing argument.

The prosecutor continued his rebuttal;

[THE STATE]: Ten months. Do they get . . . (sotto voce)
Holmes’s counsel: I can’t hear you.
[THE STATE]: Do they?

[HOLMES’S COUNSEL]: Your Honor, I can’t hear him. My clients have a right

to hear what’s going on at their—at her trial. Possibly Mr. Sheeran could raise his
voice.

THE COURT: Keep your voice up, please, so everybody can hear,
[THE STATE]: Thank you.

Holmes’s counsel: Could the court reporter read back the last couple of
comments?

[LINDSAY’S COUNSEL]: Did the court reporter hear it?
COURT REPORTER: I said I couldn’t hear it.
[HOLMES’S COUNSEL]: Oh, then it’s not in the record.
[THE STATE]: Do these two get to get away with it? It’s a simple question. .
95 VRP at 8884-85.
Later, the prosecutor said, “I mean, the Jennifer Holmes story is ‘arguably—well, it’s
“silly. . . (sotto voce).” 95 VRP at 8886. Holmes’s counsel immediately stated she could not hear
him. The prosecutor responded, “Maybe if counsel and her client Qbuld just be quiet for a few
minutes they might be able to hear something.” 95 VRP at 8887. Holmes’s counsel objected,
. arguing that the prosecutor must not behave 5o rudely. Both the court reporter and Lindsay

' afﬁrmed that they had not heard the prosecutor. The prosecutor said:

I’ll fry to do my best, Your Honor. Thank you.
What I was saying was—

—Ms Holmes[’s] story about what happened afterward is as sﬂly as her claim
that she wasn’t mad.

10
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95 VRP at 8887.
After a short while, the prosecutor continued addreséing the jury:
[THE STATE]: So everything that happened happened in what, 90 seconds?
Called Richard Vazquez, had him come running over, zip tie, beat him up, go to

the cops? Yeah. Ask yourself who wants to find the truth and .. (sotto voce).
[COURT REPORTER]: Ask yourself...?

[THE STATE]: Who wants to find the truth. Ask yourself what the truth is.
Convict them.

95 VRP at 8888. Outside the jury’s presence, the trial court ruled that the jurors had'be'en
instructed how to ﬁandle the charges with respect to each defendant who was jolined for trial, and
| it denied Holmes’s mistrial motion. | ‘
ANALYSIS
I.. PROSECUTORIAL MISCONDUCT

Holmes and Lindsay argue that we must reverse their convictions because of extensive
‘prosecutorial misconduct throughout the trial.”® Specifically, they argue that the prosecutor
. committed misconduct by denigrating Holmes’s ‘couﬁsel numerous times; misstating and
trivializing the burden of proof; expressing personal opinion about the credibility of the State’s
witness and the defendant; telling the jury it is to consider all the evidence, without clarifying
that Lindsay’é pélice statement mﬁst not be considered against Holmes; and speaking to the jury

in a whisper. The State responds that Holmes and Lindsay do not meet their burden to show that

the prosecutor’s conduct caused prejudice. Although we strongly diseipprove of both the’

1 1indsay makes this same argument in his statement of additional grounds for review; we
consider it here. RAP 10.10(a).

11
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prosecutor’s and Holmes’s counsel’s repeated unprofeésional conduct, we do not conclude that
the prosecutor’s misconduct prejudiced the jury,
A. Standard of Review
Holmes and Lindsay bear the burden of showing that (1) the State committed misconduct
and (2) the misconduct had prejudicial effect, State v. Anderson,‘ 153 Wn. App. 417, 427, 220
P.3d 1273 (2009), review denied, 170 Wn.2d 1002 (2010). If a defendant establishes that the
- State made improper statements, then we review whether those improper statements prejudiced
the defendant under one of two differenjc standards of review, State v Emery, 174 Wn.2d 741,
760, 278 P.3d 653 (2012).
If the dcfendaﬁt preserved the issue by objecting at trial, we evaluate whether there was a
- substantial likelihood that the impréper comments prejudiced the defendant by affecting the jury.
Emery, 174 Wn.2d at 760; Anderson, 153 Wn. App. at 427. But if the defendant failed to object
to the improper argument at trial, defendant must show that the State’s misconduct “was so
___ﬂégrant and ill intentioned that an instruction could not have cured the resulting prejudi_ce.”l In
re Pers. Restraint of Glasm'ann, No. 84475-5, 2012 WL 4944546 at * 4 (Wash. Oct. 18, 2012)
(citing Sfate v. Thorgerson, 172 Wn.2d 438, 455',A 258 P.éd 43 (2011)). This more stringent
second standard of review requires the defendant to show that: “(1). ‘no curative instruction
would have obviated any prejudicial effect on the jury’ and (2) the misconduct resulted in
prejudice that ‘had a subst;fmtial likelihood of affecting the jury verdict.”” Emery, 174 'Wn.2d at
761 (quoting Thorgerson, 172 Wn.2d at 455). But we judge misgonduot by the effect likely to

flow from it and focus more on whether an instruction could have cured the State’s misconduct,

12
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Emery, 174 Wn.2d at 762. We inquire whether the misconduct has engendered “a feeling of
prejudice™ tha_t would prevent a defendant’s fair trial. Emery, 174 Wn.2d at 762 (quoting
Slattery v. City of Seattle, 169 Wash. 144, 148, 13 P.2d 464 (1932)),
B. The Unique Role of a Prosecutor
As a state agent, the prosecuting attorney represents the people and presumptively acts
with impartiality in the interest of justice. State v. Fisher, 165 Wn.2d 727, 746, 20.2 P.3d 937

(2009). Prosecutors are quasi-judicial officers tasked with prosecuting those who violate the
peace and dignity of the state and tasked with searching for justice.' State v. Case, 49 Wn,2d 66,
70, 298 P.2d 500 (1956) (quoting People v. Fielding, 158 N.Y. 542, 547, 53 N.E. 497 (1899)).
Our Supreme Court has pronounced that although prosecutors must deal with all that is coarse -
and brutal in human life:

“[T]he safeguards which the wisdom of ages has thrown around persons accused

of crime cannot be disregarded, and such officers are reminded that a fearless,

impartial discharge of public duty, accompanied by a spirit of fairness toward the

accused, is the highest commendation they can hope for. Their devotion to duty is

not measured, like the prowess of the savage, by the number of their victims.” _
State v. Warren; 165 Wn.2d 17, 27—28, 195 -P.3d.940 (2008) (quoting State v. Charlz‘on, 90
Wn.2d 657, 665, 585 P.2d 142 (1978)), cert, denied, 129 S. Ct. 2007, 173 L. Ed. 2d 1102 (2009).
Recently, our Supreme Court reiterated that prosecutors have a duty of fairness to the defendant:

Defendants are among the people the prosécutor represents.  The
prosecutor owes a duty to defendants to see that their rights to a constitutionally
fair trial are not violated. Thus, a prosecutor must function within boundaries

while zealously seeking justice.

State v. Monday, 171 Wn.2d 667, 676,257 P.3d 551 (2011) (citations omitted).
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C. .Impugning Defense Counsel

Holmes and Lindsay argue that the prosecutor committed misconduct by denigrating
Holmes’s counsel numerous times and that this misconduct easily satisfies any definition of “the
most intolerable government conduct.” Br, of Appellant (Holmes) at 41. The State responds that
. both the prosecutor and Holmes’s counsel éngaged in unprofessional conduct, which although
regrettable, does not constitute prosecutorial misconduct. We agree that both the prosecutor and
Holmes’s counsel acted unprofessionally, however, we conclude thatv denigrating counsel is
prosecutorial miscoﬁduct.

Although a proseouto; may comment on the evidence before the jury,. a prosecutor’s
" comments demeaning defense counsel’s integrity are improper, Thorgerson, 172 Wn.2d at 451,
Prosecutoriall expressions, maligning defense counsel, "‘severelyl damage an accused’s
| opportunity to present his case before the jury.,” Bruno v. Rushen, 721 F.2d 1193, 1195 (9th 'Cir..
1983), c'ert. denied, 469 U.S, 920 (1984). Therefore, such expressions constitute “an
impermissible strike at the very fundamental due process protections that the Fourteenth
Amendment has made applicable to ensure an inherept fairness in our adversarial system of
criminal justice.” Bruno, 721 F.2d at 1195. We view any abridgmenf of this principle’s sanctity
as “particularly unacceptable.” Bruno, 721 F.2d at 1195,

In Thorgerson, our Supreme Court held that the prosecutor “went beyond the bounds of
acceptable behavior” and committed miscoﬁduct by calling 'defense arguments “bogus,” and
“sleight of hahd.” Thorgerson, 172 Wn.2d at 451-52. Here, the prosecutor and Holmes’s

counsel displayed mutual animosity and frequently argued over legal objections. For example,
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referring to Holmes’s counsel, the prosecutor said, “[She doesn’t care if the objection is
sustained or nbt,” “We're going to have like a sixth grader [argument],” and “we’re into silly.”
47 VRP at 4118, 51 VRP at 4357, 61 VRP at 5423, Another time, Holmes’s counsel was in the
middle of an objection and the prosecutor interrupted her saying, “Yeah, we all know that.” 87
VRP at 8092, Yet another time, the prosecutor responded to Holmes’s counsel’s objection by
staﬁing, “Maybe if counsel and her client ;;ould just be quiet for a few minutes they might be able
to hear something.,” 95 VRP at 8887, A‘; one point, the prosecutor became \'/isi'bly upset and
Holmes’s counsel said the prosecutor is having “a tantrum.” 52 VRP at 4554. The prosecutor
replied, “And counsel walked right into this after freaking six weeks” and said directly to -
Holmes’s counsel, “Tantrum, because you—.” 52 VRP at 4554,

Over and over again, courts have reminded prosecutors that they are something more than

mere ad;\focates of partisans and tﬁat they represent the people and act in the interest of justice.
‘l Fz'sher, 165.Wn.2d at 746, In a similar'* New York case, the prosecutor referred to defense
counsel with words such as “puke” and “stinks” and accused defense counsel of untruth,
befuddlement, entrapment, and trickery. People v Steinhardt, 9 N.Y.2d 267, 270, 173 N.E.2d
‘ 871 (1961). We agree with the Steinhardt court that a décent respect for the defendants’ rights,
the trial courts, and for the law itself, requires that we declare this degree of quarreling and

bandying of insults between counsel misconduct. Steinhardt, 173 N.E.2d at 873-74.

" We note that the Steinhardt court does not specify that the jury was present during the
outbursts. But we assume from the context that insults between counsel occurred in the jury’s
presence. See Steinhardt, 173 N.E.2d at 872.
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D. Misstating Burden of Proof

Holmes and Lindsay also argue that the prosecutor misstated and trivialized the State’s
burdeﬁ of proof. Among their arguments, Holmes and Lindsay argue that the prosecutor
misstated the burden of proof by comparing it to everyday decision making and by telling the
jury it needed to find “the truth.” Br. of Appellant (I;Iolmes) at 47. We agree that, in some
matters, the prosecutor misstated ahd trivialized its burden,

1. Everyday decisions

When a prosecutor compares the reasonable doubt standard to everyday decision making,

it impropverly minimizes and trivializes the gravity of the standard and the jury’s role. Anderson,
' _153 Wn. App. at 431; see also State v. Walker, 164 Wn. App. 724, 732, 265 P.3d 191 (2011);

State v. Johnson, 158 Wn. App. 677, 684, 243 P.3d 936 (2010), review denied, 171 Wn.2d 1013
(201 1). We note that we came to a different conclusion distinguishing Curtiss from Anderson by
stating, “Here,‘ the State’s comments about z'déntz‘ﬁzz‘ng the puzzle with certainty before it is .
complete are not analogéus to the weighing of ;Sompeting interests inherent in a choice that
individuals make in their everyday lives.” State v. Cu‘rtz‘ss, 161 Wn. App. 673, 700-01, 250 P.3d
496, review denied, 172 Wn.2d 1012 (2011). |

Here, the prosecutor used a puzzle analogy.to describe the experience of a person who
begins a puzzle not knowing what picture it will make but eventually knows beyond a reasonable
doubt that the picture is of Seattle. The proéecutor described for the jury, “['Y]ou put in about 10
more pieces and see this picture . . . you can be halfway done with that puzzle .. .. You could

have 50 percent of those puzzle pieces missing and you know it’s Seattle.,” 95 VRP at 8§727.
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Additionally, the prosecutor compared “beyond a reasonable doubt” to the confidence a person
feels walking with the “walk sign” at d crosswalk at a busy street without being run over by a
car. 95 VRP at 8728. ‘The prosecutor told the jury that although it is possible that the car will
not stop, “it’s not reasonable. We don’t live our life in fear.” 95 VRP at 8729. The prosecutor
told the jury that reasqnable doubt “is not an impossible standard” but “é standard you probably
use . . . pretty much every day.” 95 VRP at 8728. Because these explanations involve
comparisons to “everyday decision making,” they are improper. Anderson, 153 Wn. App. at.
431. Further, these analogies quantified the number of puzzle pieces (and the percentage of
missing pieces) with a degree of certainty purporting to be equivalent to the beyond-a-
reasonable-doubt standard. Seé Anderson, 153 Wn. App. at 432, We conclude that the
prosecutor’s analogies minimized and trivialized the gravity of the standard and the jury’s role.
2. Declare the truth statement
Holmes and Lindsay also argue that the prosecutor misstated the burden of proof by
telling the jury it needed to find “the truth.” Bx. of Appellant (Holmes) at 47. |

The jury’s duty is to determine whether the State haé met its burden, not‘to solve a case.
Anderson, 153 Wn. App. at 429, We have distinguishéd the proseoutbr’s statement to “return a
verdict that' you know speaks the trﬁt ” from the prosecutor’s statements to “declare the truth”
and “decide the truth of what happened.” Walker, 164 Wn. App. at 733 (holding that the latter
two are improper) (quoting Curtiss, 161 Wn. App. at 701).

Here, the prosecutor asked the jury, “[T]o do what you swore to do: Render verdicts.”

He argued that “verdict” is a Latin word meaning, “to speak the truth” and “voir dire” is French

17



No. 39103-1-II/No, 40153-3-11/
No. 39113-9-1I (consolidated)
for “speak the truth.” 95 VRP at 8730. The prosecutor ex'plai.ned to the jury that they started
trial with “voir dire,” and now the jury would end the trial With “verdictum” or verdict. 95 VRP
at 8730. The prosecutor urged the jury, “[T]o do what you know is true: Speak the truth.
Convict both of these defendants.” 95 VRP at 8730. Finally, the prosecutor argued, “Ask
yourself who ‘wants to find the truth . ... Ask yourself what the truth is. Convict them.” 95
VRP at 8888. Although these statements reminded the jury to do “what you fnow is true,” they
also instructed the jury to “find the truth” and to “[s]peak the truth,” thereby finishing the trial.
As we held in Anderson, this was improper. Anderson, 153 Wn. App. at 429.
3. To “own” her behavior statement

Holmes also argues that the prosecutor misstated the burden of proof by telling the jury
that Holmes needed “to ‘own’” her behavior. Br, of Appellant (Holmes) at 48, 50 (quoting 95
VRP at 8715, 8883). Holmes relies on State v. Fleming, 83 Wn. App. 209, 213, 921 P.2d 10I76
(1996), review denied, 131 Wn.2d 1018 (1997). In Fleming, Division One of this court held that
it was misconduct for the prosecutor to argue that in order to aqciuit a defendant, the jury had to
find tha.t.. the State’s witnesses areAei.ther lying or mistaken, Fleming, 83 Wn. App. at 213,

Here, the prosecutor did not suggest that to acquit Holmes, the jury must conclude that
Wﬁkey was lying. Instead, the prosecutor told the jury:

You know what, if you had a.romantic 1'elationshi1$ with somebody while }'fou’re

living with somebody, it may not be ideal. It’s not criminal. But own something,

When you come into a courtroom and swear under oath that you’re going to tell

the truth, own something,.

95 VRP at 8714-15. Here, the prosecutor argued that because Holmes was not forthright in her

testimony about the timing of her relationship with Lindsay, the jury should question her general
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credibility, Because the. prosecutor based this argument on reasonable inferences from the
evidence, it was not improper. State v. Lewis, 156 Wn. App. 230, 240, 233 P.3d 891 (2010).
E. i’ersonal Opinion of Credibility or Guilt
Next, Holmes and Lindsjay. argue that the prosecutor committed misconduct by repeatedly

expressing his personal opinion about the credibility of witnesses and the accused’s guilt. The
State responds that the prosecutor proper'ly based his closing arguments about Holmes’s
credibility on evidenoe'presented at trial. We reject Holfnes and Lindsay’s afgument relating to
Wilkey’s credibility, but we conclude that the prosecutor impropérly asserted his opini(;n about
Holmes’s credibility.*®

| The State may not assert its personal opinion as to the defendant’s guilt or a witness’s
credibility. State v. McKenzie, 157 Wn.2d 44, 53, 134 P.3d 221 (2006)\;'State V. Reed, 102
Wn.2d 140, 145, 684 P.2d 699 (1984). But a prosecutor enjoys Wide latitude in closing
argument to draw reasonable inferences from the evidencevand may freely comment on witness
_ credibility based on the evidence. Lewis, 156 Wn. App. at 240. “‘[T]herg is a distinction
between the individual opinion of the prosecuting attorney, as an independent fact, ‘and an
opinion based upon or deduced from the t'estimo.ny in the case.”” McKenzie, 157 Wn.2d at 53
(quoting State v. Armstrong, 37 Wash. 51, 54—55, 79 P. 490 (1905)). To determine whether the

prosecutor is expressing a personal opinion of the defendant’s guilt, independent of the evidence,

15 Relying on the same facts, Holmes also argues that the prosecutor impermissibly argued “prior
" bad acts” that the court had not admitted into evidence. Br. of Appellant (Holmes) at 51.
Although we conclude that the prosecutor improperly expressed his personal opinion, in part
because he stated, “Don’t get up here and sit here and lie,” the record shows that the prosecutor
did not discuss prior bad acts, and we reject that argument. 95 VRP at 8882.
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we view the challenged comments in context and look for “clear and unmistakable” expressions
of personal opinion. McKenzie, 157 Wn.2d at 53-54.

For example, in Anderson, we held that the prosecutor did not express a personal opinion -
when, without objection, he characterized the defendant’s testimony as “made up on the fly,”
“ridiculous,” and “utterly and completely preposterous.” Anderson, 153 Wn. App. at 430. In
contrast, in State v. Reed, our Supreme Court held that the prosecutor clearly asserted his
improper personal opinion when he called the defendant witness a liar af least four separate
times, stated that Reed “did not have a case,” agserted that Reed was clearly a “murder two,” and
implied tha.t the jury should not believe defense counsel because they drove from out of town in
fancy cars. Reed, 102 Wn.2d at 146.

1. Statements about Holmes’s credibility
Here, during closing argument,' the prosecutor reviewed Holmes’s testimony,
characterizing various parts of it as “funny,” “disgusting,” “comical,” and “the most ridiculous
~ thing I’ve ever heard.” 95 VRP. at 8708, 8717,»8722.. Taken in isolation, these conunenfé are
similar to the comments in Anderson, 153 Wn. App. at 430. But additionally, the prosecutor told
the jury that Holmes should not “get up here and sit here and lie.” 95 VRP at 8882. Further, we
note with dismay that the prosecufor ;cold the jury that Holmes and Lindsay’s portrayal of Wilkey
as a bully “is a crock. .. . . What yow’ve ‘been pitched for the last four hours is a crock.” 95 VRP
at 8877. As in Reed, “These statements suggest not the dispassionate proceedings of an
American jury trial,” and such language “cannot Wifh propriety be used by a public prosecutor,”

who is presumed to act impartially in the interests of justice. Reed, 102 Wn.2d at 146, 146-47.
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We note that.the prosecutor did not merely argue that Holmes’s and Lindsay’s versions of .

events seemed un;easonable, illogical, or unlikely. We do not suggest that a prosecutor does not
have “wide latitude” in closing argument'to draw reasonable inferences regarding the witness’s
credibility from the evidence. Lewis, 156 Wn. App. at 240. Rather, we co11c}ude that a
prosecutor need not use 1angﬁage such as, “What you’ve been pitched for the last four hours is a
crock” to express an inference from the evidence. 95 VRP at 8877. We conclude thaf such
language is a “clear and ummistakable” expression of impermissible personal opinion.
McKenzie, 157 Wn.2d at 54, Finally, here the prosecutor laughed while Holmes testified on the
stand that Wilkey was abusive. The State does not rebut or explain this circumstance; we
conclude it was improper conduct.

2. Statement about Wilkey

During a colloquy with the trial court, the prosecutor said, “The witness is under cross- |

.exam'ination in a criminal case doing the best he can to answer the questions one aftér anothe;* for
the better part now of the whole day.” 33 VRP at 2461, Examined in éOntex,t, the prosecutor’s
statement did not refer to Wilkey’s credibility or veracity; rather, the statement rleferred to
Wilkey’s Vooopverativeness responding to Holmes’s counsel, Specifically, the prosecutor made
the comment while arguing to the trial ’court that Wilkey had not waived attorney-client
privilege, despite resbor;ding to Holmes’s counsel’s surprise question, “Have you told that to
your lawyer?” 33 VRP at 12460. We conclude that the prosecutor did not make an improper

statement about Wilkey’s credibility.
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F. Asking the Jury To Consider All the Evidence

Holmes also argues that the prosecutor committed misconduct by informing the jury that
the nontestifying codefendant’s confession could be used as evidence against Holmes. Br. of
Appellant (Holmes) at 50. We conclude that the ﬁrosecutor did not make an improper statement,

Under the Sixth Amendment’s confrontation clause‘, an accused has a right to confront
witnesses against Ahiin. U.S. ConsT. amend. VI; see also Crawford v. Washington, 541 U.S. 306,
42, 51, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004). Unless the witness is uﬁavailable to testify
and the defendant has had a prior oppprtuﬁity to cross-examine the witness, the confrontation
clause prohibits admission of the witness’s “testimonial” ‘statenﬁents when that witness does not
take the stand at trial. Crawford, 541 U.S. at 59. Such was not the case here.

During rebuttal closing argument, the prosecutor told the jury:

You compare what Mr, Wilkey said with all the evidence when you’re looking at

his credibility, and then you compare what Jennifer Holmes said to you for two

months. ,
.95 VRP at 8884. Holmes’s counsel immediately objected, arguing that contrary to the jury
instructions, the prosecutor had asked the jury to consider Lindsay’s statement against Holmes.
On appeal, Holmes supplies no authority, other than ‘;he general rule from Crawford, to argue
that the prosecutor’s statemenf was' improper.

Here, the prosecutor’s statement properly highlighted the jury’s role to weigh Wilkey’s

testimony against all the evidence, including Holmes’s testimony and Lindsay’s police

. statement, Although the statement did not clarify that the jury must not consider Lindsay’s

testimony against Holmes, we conclude that it was not by itself improper. Further, to the extent
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that it may have confused the jury, the trial court properly instructed the jury not to consider
Lindsay’s incriminating statement against Holmes and further instructed the. jury to decide the
charges against each defendant separately.

* G. Inaudible Speech

Holmes and Lindsay further argue that during blosing argument, the prosecutor

purposefully whispered so that only the jury could hear him, thereby denying their right to appeal

by denying them a complete record for review.'® The State does not respond to this argumenﬁ”
A crimiﬁal defendant is constitutionally entitled to a “record of sufficient completeness”
to permit effective appellate review of his or her claims. State v. Thomas, 70 Wn. App. 296, 298,
852 P.2d 1130 (1993) (quoting Coppedge v. United States, 369 U.S. 438, 446, 82 S. Ct. 917, 921,
8 L. Bd. 2d 21 (1962)). |
Here,. while the prosecutor stood righf next to the jury, his voice suddenly became

inaudible. The trial court ruled that the prosecutor merely needed to repeat himself, which he

. did, Because of the peculiar circumstances, we are not satisfied with the trial court’s reasoning

that the prosecutor merely needed to repeat himself; we note that a prosecutor must never
whisper to the jury off the record. Nonetheless, we conclude that the record is sufﬁciently

complete overall to allow review of Holmes and Lindsay’s claims of prosecutorial misconduct.

'* The dissent notes that the prosecutor’s whispers in front of the jufy amounts to private
communication with the jury, Dissent at 61. Because private communication with the jury was
not argued to the trial court or briefed on appeal, we decline to address it.

'7 Holmes and Lindsay each make this argument regarding the prosecutor’s inaudible voice in
their SAGs; we consider it here. "
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H. Prejudice

Holmes and Lindsay argue that the prosecutor’s misconduct prejudiced their tyial; they
also argue that the cumulative effect of the misconduct requires reversal. Although we strongly
dislapprove of the unprofessionai behavior as well as the misconduct, we conclude that there was
no substantial likelihood that the improper comments affected the jury.’ Regarding Lindsay, this
conclusion is more easily reached because Lindsay admitted to using zip ties to restrain Wilkey
so that Wiﬂcey would not interfere as Lindsay and Holmes removed the property from Wilkey’s
home. Because the jury had Lindsay’s admissions as evidénc‘e before it, there is only a remote
chance, not a substantial likelihood, that the jury’s verdict was 'affected by the prosecutor’s

misconduct, | |
Once the defendant establishes improper prosecutorial conduct, we determine prejudice
un&er one of two standards depending on whether ﬂ;e defendant objected at trial. Emery, 174
Wn.2d at 760. Here, Holmes and Lindsay objected to much (but not all) of the misconduct at
~ trial. For example, Holmes did not specifically object when the prosecutor said, “Don’.t get up
here and sit here and lie.” 95 VRP at 8882. Neither did Holmes or Lindsay object when the

prosecutor asked the jury to find the truth nor when the prosecutor said the defense argument was

3918

a “crock.”” ‘Where the defendant failed to object, the defendant waives errors unless he or she

establishes that the misconduct was so flagrant and ill intentioned that an instruction would not

have cured the prejudice and the misconduct resulted in prejudice that ‘had a substantial

' Neither Holmes nor Lindsay objected to the prosecutor’s comparison of the reasonable doubt
standard to everyday decision making. But Holmes did criticize the comparison and clarify the
actual burden in her closing argument.
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likelihood of affegting the jury verdict.”” Glasmann, WL 4944549, at *4; Emery, 174 Wn.2d at
761 (quoting Thorgerson, 172 Wn2d at 455). Because we concluded that the prosecqtor
committed misconduct by impugning defense counsel, by.misstating and trivializing the burden
of proof, and by expressing personal opinion about Holmes’s testimony, we look élt the effect of
cach on the jury’s verdict. |

Regarding misconduct from misstating .the burden of proof and misconduct from
expressing personal opinion, we examine the miscondﬁct’s affect 6:1 the jury in the oéntext of the.
jury instructions. Anderson, 153 Wn, App. at 429. Here, the trial court’s iﬁstruotions to the jﬁry
clearly set forth both the jury’s actual duties and the State’s proper burden of proof.
Additionally, we note that all of these improper statements occurred during closing 'argument.
Because the trial court directed the jury to disregard any argument not supported by the law and
the trial court’s instructions, the prosecutor’s closing arguments do not carry the ““imprimatur of
both the government and the judiciary.”” Emery, 174 Wn.2d at 759 (quoting Suppl. Br. of Pet’r
Olson). As in Anderson, we conclude that. Hblmes aﬁd Lindsay do not demonstrate a substantial
lilcelihood that the prosecutor’s improper statements affected the verdict.- Andei;son,. 153 W
| App. at 429, -

Regarding the brosecutor’s remarks denigrating Holmes’s counsel, we note that the
majority of remarks and the blatant remarks occurred outside the jury’s presence. The State does
not deny the number and character of these remarks, but it argues that Holmes’s counsel goaded
the prosecutor into many of the improper statements and that, in almost every instance, the trial

court instructed. the jury to disregard the incidents. Although we are dismayed by the repeated
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rude remarks, we ﬁote that a prosecutor’s impfoper remarks are not grounds for reversal “‘if they .
were invited or provoked by defense counsel and are in reply to his or her acts énd statements,
_ unless the remarks are not a pertinent reply or are so prejudicial that a curative instruction would
be ineffective.’ Sl'atg v.. Weber, 159 Wn.2d 252, 276-77, 149 P.3d 646 (2006) (quoting State v.
Russell, 125 Wn.2d 24, 86, 882 P.2d 74’) (1994), cert. denied, 514 U.S. 1129 (1995)), cerl.
denied, 551 U.S. 1137 (2007). | |

‘Additionally, the trial court stated that it was not clear wﬁat effect the prosecutor’s
emotional outbursts had on the jury. Contrary to Holmes’s counsel’s argument that the jury
would think poorly of h@r, the trial court opined that the outburst might instead prompt the jury
to think podrly of.the prosecutor, Nonetheless, out of caution, the trial court issued a curative
jﬁry instruction:

[Ylou must distegard any conduct by an attorney that you consider

_ unprofessional: You are instructed that you must not hold the conduct of any.

attorney against their party in this case.
53 VRP at 4605-06. We presume the jury was able to .follo_w tl;e court’s instruction. Warren,
165 Wn.2d.at 28, Therefore, considering only those denigréting remarks made in the jury’s
presence, we conclude that the trial court properly instructed the jury an.d that the prosecutor’s
improper comments did not prejudice the jury,

| Under the cumulative‘error doctrine, we may reverse a defendant’s conviction when the

combined effect o‘f errors during trial effectively denied the defendant her right to a fair trial,
even if each erfor standing alone would be harmless. Weber, 159 Wn.2d at 279. But cumulative

error does not apply where the errors are few and have little or no effect on the outcome of the
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trial. Weber, 159 Wn.2d at 279. Although there are multiple improper statements in this case, as
we discussed above, the misconduct occurred primarily outside the jury’s presence and the trial
court issued curative instructions for the misconduct in the | jury’s presence; therefore, the
misconduct had little or no effect on the jury. Holmes and Lindsay do not persuade us that the
combined effect of that misconduct denied them a fair trial; thus, their cumulative error claim
regarding prosecutorial misconduct fails. Weber, 159 Wn.2d at 279.

The dissent cites to Glasmann, to support its conclusion that the prosecutof’s misconduct
here was reversible error, But Glasmann is easily distingu‘ished. There, ‘ghe Supreme Court

stated that, “When viewed as a whole, the prosecutor’s repeated assertions of the defendant’s

guilt, irﬁproperly modified exhibits, and statement that jurors could acquit Glassman only if they

believed him represent the type of pronounced and persistent misconduct that cumulatively

causes prejudice demanding that a defendant be granted a new trial.” Glasmann, WL 4944549,

at *7, The facts here simply do not rise to the level of prejudicial misconduct that requires

. reversal, The prosecutor here did not introduce altered exhibits to the jury; nor did he repeatedly

assert his personal belief that the defendants here were guilty. Whether prosecutorial misconduct
is so prejudicial that anew trial must ‘be granted is necessarily fact specific, and the facts here do
not support the grant of a new trial,

II. DOUBLE JEOPARDY

Next, Lindsay'® argues that the trial court violated his right to be free from double

jeopardy by entering convictions against him for (1) first degree robbery and second degree

19 At the end of this section, we consider Holmes’s double jeopardy claims ‘separately.
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kidnapping, (2) first degree robbery and second degree assault, and (3) second degree kidnapping
and second degree assault, The State resﬁonds that Lindsay’s convictions for first degree
robbery, second degree kidnapping, and second degree assault do not violate double jeopardy
protections because each crime is different in law and fact.
A. Standard of Review

We review de nové double jeopar&y claims. State v. Hughes, 166 Wn.2d 675, 681, 212
P.3d 558 (2069). Aﬁicle I, section 9 of the Washington Constitution and the Fifth Amendment
to the federal constitutioﬂ protect persons from a second prosecution for the same offense and
from multiple punishments for the sa;ne offense imposed in the same proceeding. State v, .
Turner, 169 Wn.2d 448, 454, 238 P.3d 461 (2010). Nelvertheless, the legislature may
constitutionally authorize multiple puﬁishments for a single course of conduct. State v. Calle,
125 Wn.2d 769, 776, 888 P.2d 155 (1995). Where thellegislature has provided a statutory
scheme distinguishing different degrees of a crime, we may determine that the legislature
" intended a single. punishment for a higher degree of a single crime rather than multiple
punishments for several, separate, lesser crimes. Stare v. Viadovic, 99 Wﬁ.Zd 413, 420, 662 P.2d
853 (1983). Another tool for determinihg legislative intent is based on the merger doctrine.
Sltate v. Freeman, 153 Wn.2d 765, 777, 108 P.3d 753 (2005).

If the evidence proving one crime is also necessary to prove a second crime or a higher
degree of the same crime, we consider whether the facts show that the-additional crime was
committed incideﬁtal to the original 'crime. State v. Johnson, 92 Wn,2d 671, 680, 600 P.2d 1249

(1979) (Joknson 1). If one crime wés inoiden‘cai to the commission of the other, the merger
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doctrine precludes additional convictions; but if the lof‘fenses have independent purposes or
effects, the court may impose separate punishment. Freeman, 153 Wn.2d at 778; Viadovic, 99
Wn.2d at 421, To establish an independent purpose or effect of a particular crime, that crime
must injufe the person or propeﬁy of thé victim or others in a separate and distinct manner from
the crime for which it also serves as an element. Freeman, 153 Wn.2d at 779, Johnson 1, 92
Wn.2d at 680.

Here, the statutes at issue do not expressly permit multiple punishments for the samé act
and, Lindsay concedes, “[TThe offenses do not have the same elements.” Reply Br. of Lindsay at
6.I Because evidence proving one conviction was also negessary to prove a second conviction or
a higher degree of the same conviction, we consider whether some of Lindsay’s convictions
should have n{erged. Johnson 1, 92 Wn.2d 681,

| B. First Degree Robbery and Second Degree Kidnapping

Lindsay argues that the trial court’s imposition of first degree robbery and second degree

kidnapping convictions violated cioublé jleopardy protections because the kidnapping was merely

incidental to the robbery. The statutes at issue are RCW 9A.40.030% (second degree

2 RCW 9A.40.030 provides:

(1) A person is guilty of kidnapping in the second degree if he or she intentionally

abducts another person under circumstances not amounting to kidnapping in the

first degree.

(2) In any prosecution for kidnapping in the second degree, it is a defense if established
by the defendant by a preponderance of the evidence that (a) the abduction does not include the
use of or intent to use or threat to use deadly force, and (b) the actor is a relative of the person
abducted, and (¢) the actor’s sole intent is to assume custody of that person. Nothing contained in

this paragraph shall constitute a defense to a prosecution for, or preclude a conviction of, any
other crime.
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kidnapping), and RCW 9A.56.200*! and former RCW 9A.56.190 (1975)* (first degree robbery).
The State responds that it presented sufficient evidence to prove that Lindsay’s second degreé
kidnapping conviction was distinct from his first degree robbery conviction.

H@re, Lindsay burst through Wilkey’s front door with a pipe in his raised hand. Lindsay
struck and choked Wilkey with the pipe until Wilkey lost consciousnesvs.. Wilkey awoke in the
.living room area, hog-tied with zip ties, a telephone cord, and a dog leash. While the zip ties,
 cord, and leash restrained Wilkey, Holmes and Lindsay moved substantial améunts of property
from Wilkey’s home into their truck. “The State argues that the robbery was complete before’
Lindsay tied up Wilkey, thus, Lindsay’s restraint of Wilkey using zip ties was a separate act, _
Specifically, the State argues that for the purpose of robbery, Lindsay .subdued Wilkey by .
striking him and choking him unconscious; thus, it was only after he was subdued that Lindsay

restrained him with zip ties, a telephone cord, and a dog leash. First, State v. Manchester directly

' RCW 9A.56.200:
(1) A person is guilty of robbery in the first degree if:
(a) In the commission of a robbery or of immediate flight therefrom, he. or
she:
(1) Is armed with a deadly weapon; ot
(ii) Displays what appears to be a firearm or other deadly weapon.

% Pormer REW 9A.56.190 provides:

A person commits robbery when he unlawfully takes personal property from the
person of another or in his presence against his will by the use or threatened use
of immediate force, violence, or fear of injury to that person or his property or the
person or property of anyone. Such force or fear must be used to obtain or retain
possession of the property, or to prevent or overcome resistance to the taking; in
either of which cases the degree of force is immaterial. Such taking constitutes
robbery whenever it appears that, although the taking was fully completed without
the knowledge of the person from whom taken, such knowledge was prevented by

. the use of force or fear. '
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conflicts with the State’s argument that the robbery was complete before Lindsay tied up and
restrained Wilkey; thus, we reject that argument. 57 Wn. App. 765, 770, 790 P.2d 217 (1990)
(holding that force or fear used to retain property and effectuate escape constitutes robbery).

Second, we reject the State’s argument that Holmes and Lindsay hog-tied Wilkey so that
they could humiliate and demean him. The State argues that after Lindsay énpl Holmes forcibly
restrained Wilkey with zip fies, they poured Wilkey’s medication down the toilet, hit him,
wrapped a robe around his head, and poured alcohol on him, The State’s argument is that the
restraint had an independent purpose or injury. Although Lindsay and Holmes certainly did -
demean, humﬂiate, and assault Wilkey while they restrained him, thisl does not convince us that
the restraint had an independent pﬁrpose to humiliate Wilkey. These additional assaults may
have caﬁsed independent injuries for which the State could have charged those acts separately;
but thé restraint itself did not cause an independent injury. We reject the State’s argument that
the purbose of the restraint was to allow Lindsay and Holmes to demean, hﬁmiliate, and assault

 Wilkey.

Furthermore, in State v. Korum, we held as a ma.tter of law that kidnapping was incidental
to robbery when (1) the restraint was for the sole purpose of facilitating robbery; (2) the restraint
was inherent in the robbery; (3) the victims were not transported from their home; (4) the
duration of restraint was not substantially longer than necessary to complete the Irobbery; and (5)
the restraint did not create an independent, significant danger. 120 Wn. App. 686, 707, 86 P.3d
v166 (2004), rev'd in part on .ot'h'er grounds and aff’d in part, 157 Wn.2d 614, 620, 141 P.3d 13

(2006). Reversing the kidnapping convictions, we reasoned, “That all robberies necessarily
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involve some degree of forcible restraint, however, does not mean that the legislature intended
prosecutors to charge every robber with kidnapping."’ Korum, 120 Wn. App at 705. As our
vSupreme Court held in State v. Gre{m, restraint and movement of a victim that are merely.
incidental and integral to commission of another crime, such as rape or murder, do not constitute
the independent, separate crime of kidnapping. 94 Wn.2d 216, 226-27, 616 P.2d 628 (1980).

Here, Lindsay and Holrﬁes restrained Wilkey (1) for the purpose of faqilitating robbery; -
(2) the restraint was necessary to allow Lindsay and Holmes to take a substantial amount of
property from Wilkey’s home eind move it into the waiting truck; (3) Lindsay and Holmes did
not transport Will;ey from his home; (4) the duration of Wilkey’s restra_int lasted no longer than
necessary for Lindsay and Holmes to complete the robbery and leave; and (5) the restraint did
not create significant danger. Korum, 120 Wn. App at 707.. We conclude that Wilkey’s restraint |
(charged as kidnapping) was incidental to the crime of first degree robbery and these convictions
merge. Freeman, 153 Wn.2d at 778. |

C. First Degree Robbery and Second Degree Assault

Lindsay also argues that the trial court should have merged his conviction for second -
degree assault with his conviction for first degree robbery because the assault was the' sole
evidence of the force used to elevate his robbery conviction to first degree robbery.” The State

responds that Lindsay committed more assaults than the one that elevated his robbery conviction

2 Neither Lindsay nor Holmes challenges the sufficiency of the evidence to support these
convictions, '
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to first degree robbery. We hold that Lindsay’s first degree robbery and second degree assault
convictions merge.

The statutes at issue are RCW 9A.56.200%" and former RCW 9A.56.190%° (first degree
robbery), and former RCW 9A.36.021 (2003)* (second degree assault), Considering first degree

robbery and second degree assault, our Supreme Court concluded, “Generally, . . . these crimes

# RCW 9A.56.200 provides, in part:
(1) A person is guilty of robbery in the first degree if:
(a) In the commission of a robbery or of immediate flight therefrom, he or
she: : '
(1) Is armed with a deadly weapon; or
(i) Displays what appears to be a firearm or .other deadly weapon.

% Former RCW 9A.56.190 provided:
A person commits robbery when he unlawfully takes personal property from the
person of another or in his presence against his will by the use or threatened use
of immediate force, violence, or fear of injury to that person or his property or the
person or property of anyone. Such force or fear must be used to obtain or retain
possession of the property, or to prevent or overcome resistance to the taking; in
either of which cases the degree of force is immaterial. Such taking constitutes
robbery whenever it appears that, although the taking was fully completed without
. the knowledge of the person from whom taken, such knowledge was prevented by
- the use of force or fear.

26 Former RCW 9A.36.021 provided:

(1) A person is guilty of assault in the second degree if he or she, under
circumstances not amounting to assault in the first degree:

(a) Intentionally assaults another and thereby recklessly inflicts substantial
bodily harm; or

(b) Intentionally and unlawfully causes substantial bodily harm to an
unborn quick child by intentionally and unlawfully inflicting any injury upon the
mother of such child; or

(c) Assaults another with a deadly weapon; or

(d) With intent to inflict bodily harm, administers to or causes to be taken
by another, poison or any other destructive or noxious substance; or

(e) With intent to commit a felony, assaults another; or

(f) Knowingly inflicts bodily harm which by design causes such pain or
agony as to be the equivalent of that produced by torture.
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will merge unless they‘have an independent pﬁrpose or effect.” Freeman, 153 Wn.2d at 780. _An
exception to the ﬁnerger doctrine arises when the “included” crime has an indeﬁendent purpose or
effect from the other crime. Freeman, 153 Wn.2d at 778. One example of an independent effect
is wheﬁ the crime “clearly created separate and distinct injuries.” Viadovic; 99 Wn.2d at 421.

The Freeman court noted:

This exception is less focused on abstract legislative intent and more focused on

the facts of the individual case. For example, when the defendant struck a victim

after completing a robbery, there was a separate injury and intent justifying a

separate assault conviction, especially since the assault did not forward the

robbery. However, this exception does not apply merely because the defendant

used more violence than necessary to accomplish the crime. The test is not

whether the defendant used the least amount of force to accomplish the crime.

The test is whether the unnecessary force had a purpose or effect independent of

the crime, :

Freeman, 153 Wn.2d at 779 (internal citation omitted).

We agree with the State that the record supports several assaults against Wilkey, but this
argument misses the question entirely. The precise issue here is whether the second degree
assault, committed by Lindsay with the intent to commit a felony, had a purpose separate and
distinct from his contemporaneous robbery of Wilkey.

The jury found Lindsay guilty of first degree robbery, but it also found that Lindsay did
not commit first degree robbery while armed witix a firearm. After finding Lindsay guilty of the
lesser-included charge of second degree assault (and not first degree assaﬁlt), the jury found by
special verdict that Lindsay committed second degree assault with the intent to commit a felony.

The jury specifically rejected that Lindsay committed second degree assault while either armed

with a deadly weapon (i.e., the pipe) or by recklessly inflicting substantial bodily injury.
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We do not know, howeve.r, to which felony the jury referred when it found Lindgay guilty
of assault with the intent to commit a félony.‘ An ambiéuity in the jury’s verdict under the rule of
lenity must be resolved in the defendants’ favor.?” State V. Kier, 164 Wn.2d 798, 814, 194 P,3d
212 (2008). Applying the rule of lenity, we conclude that the second. degree assault was
committed with the intent to commit the felony of robbery. Based on the jury’s special verdict
finding that Lindsay committed second degree assault with the intent to commit a felony
(unidentified), we conclude that under these facts the second degree assault was incidental to the
robbery, that there was no distinct and separate purpose other than to commit this felony, and
that there was no separate or distinct injury. We therefore conclude thét 'Lindsay’s convictions
for first degree robbery and second degree assault merge.

D. Second Degree Kidnapping and Second Degree Assault

Lindsay fufther argues that the trial court should have merged his ;econd degree assault
_ conviction with Ahis second degree kidnapping conviction because the prosecutor argued at
closing that Lindsay restrained Wilkey with zip ties and also argued that Lindsay assaulted
Wilkey by the use of zip ties. The Stat.e responds that after Lindsay restrained Wilkey with zip

ties, he beat him and that this beating was unnecessary for the abduction, Because we find that

2T To avoid this result, the jury instructions could have specified for the jury which felony the
State must prove; alternately, the special verdict form could have instructed the jury to specify
which felony Lindsay intended to commit by committing the assault.
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the second degree assault merges with the first degree robbery,?® it is unnecessary to address
whethe;r the second degree assault merges with the second degree kidnapping and we decline to
do so.

In cbnclusién, we hold that the second degree kidnapping was incidental to the first
degree robbery and therefore, the kidnapping and robbery convictions merge; additionally, th@
second degree assault was committed with the intent to commit the robbery and thetefore, the |
assault and robbery convictions merge. Accordingly, wé remand for resentencing of Lindsay.

E. Holmes’s Double Jeopardy Arguments

Briefly, we turn to Holmes’s double jeopardy argument. Solely by adopting Lindsay’s
argument, Holmes argues thét the trial court violated her‘ constitutional protections against
double jeopardy by convicting her for robbery, kidnapping, and assault. She asks us to strike her
convictions for unlawful imprisonment and assault and to remand for resentencing. But
Lindsay’s double jeopardy argument involved his second degree kidnapping conviction, and
Holmes was not convicted of second degree kidnapping. Because Holmes did not brief double
jeopérdy as it pertains to her unlawful impfisohment cénviction, we decline to review that
argument, RAP 10.‘3(6). |

Regarding Holmes’s request to strike her assault conviction, however, we consider the

merits of that request in order to secure a fair and orderly review, despite her cursory double

28 The jury found that the second degree assault was committed with intent to commit “a felony.” .
Clerk’s Papers (Lindsay) (CPL) at 394. Because the jury did not specify which felony, it is
reasonable to conclude that the second degree assault was committed with the intent to commit
the kidnapping. But because we conclude the kidnapping merges with the robbery, in any event,
the result remains that both the assault and the kidnapping merge with the robbery.
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jeopardy argument. RAP 7.3, Based on the jury’s special verdict finding that Holmes
committed second degree assault with the intent to commit a felony (unidentified), we conclude
that, under these facts, her second degree assault was incidental to the robbery, that there was no
distinct and separate purpose other than to commit this felony, and that there was no separate or
distinct injury, We therefore hold that Holmes’s convictions for first degree robbery and sécond
degree assault merge.

In conclusion, although we do not condone the prosecutor’s misconduct, we hold that the
misconduct did not substantially affect the jury’é verdict, IWe further hold that Lindsay’s second
degree assault and second degree kidnapping convictions merge with his first degree robbery -
conviction and that Holmes’s second degree assault conviction merges with her first degree '
robbery conviction; thus, we remand for resentencing.®® |

A majority of the panel ha&ing determined that ohly the foregoing portion of this opinion
will be printed in the Washington Appellate Reports and that the remaind& shall be filed fof public

~record in accordance with RCW 2,06.040, it is so ordered.
ADDITIONAL FACT.S
1. PROFFERED EVIDENCE

During the trial, Holmes moved the trial court in limine to admit evidence under

Evidence Rule 404(b) that Wilkey was.a cocaine -addict. The trial court reserved its ruling,

noting that the parties must ask for a hearing outside the presence of the jury for every piece of

% In the unpublished portion of this opinion, we address and reject Holmes’s and Lindsay’s
remaining arguments and conclude there was no reversible error,
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evidence of a prior crime or wrong act, The trial court further noted that drug-use evidence was
relevant only when the drug use occurred during a relevant ﬁme period. Later in the trial,
Holmes asked the trial court whether she could elicit evidence of Wilkey’s drug use. The trial
court determined that the relevant time periods included:

[Wlhen [Wilkey] and Ms. Holmes broke up and there was a division of the

property and him leaving Idaho and during the time frame concerning the

allegations of the home invasion robbery and also during his times on the witness

stand.

34 VRP at 2503. .
'II. LINDSAY’S NOTEBOOK

During the course of the trial, jail staff conducted a routine search of an entire jail tier.
As part of the search, jail staff disposed of old newspapers, extra clothing, food, and extra hand |
soap. A correctional officer threw out newspapers found in Lindsay’s jail cell. The correctional
officer indicated that hé did not see any legal docufnents, notepads, or notebooks with the‘
newspapers.

Lindsay told his counsel that a notebook was missing from his cell, which noteboolg
inclﬁded some of his trial notes, The correct@onal officer had no information regarding the
missing material. Lindsay’s counsel moved the court for a mistrial because the missing notes
could have been in the ﬁewspapers and the notes included information about trial preparation for
witnesses Lindsay had yet t(; call or who he expected the State to call. Lindsay’s counsel told the
trial court that the lost materials hqrmed his ability to.represent Lindsay effectively. The trial

court denied the mistrial motion.
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III. TAKING THE JURY VERDICT; MISTRIAL MOTION

On Friday evening shortly before 8 pMm, the jury ﬁotiﬁed the trial court that it had reached
a Yerdic’t. Holmes, Lindsay, both of their counsel, and family members were présent in the
courtroom, Aooess to the courthouse was through only the first floor doérs; courthouse hours
were 8:30 AM to 4:30 PM. Judicial Assistant Matson checked the first floor entrance twice in a
five-minute period to see if anyone wanted courthéuse access; a deputy proseoutof also checked
the ﬁrét floor entrance for persons wanting courthouse access. Having heard that the jury would
deliver its verdict, about a dozen people entered the courtroom. All of these people appeared to
be associated with the prosecutor’s office (i.e., employees and employees’ spouses or friends).
Holmes stated she believed thére were persons who came earlier in the 'evening who wantéd to
hear the verdict but who couid not gain access to the after-hours courthouse.

The trial court recessed and instructed the deputy prosecutor to recheck the first floor
entrance and “call out” for anyone who wanted access to the courthouse, to check the inopérable
second floor entrance folr potential persons gathered there, and then to return a third time to
check the first floor entrance. VRP (Mar. 6, 2009) at 30. After checking all entrances and -
checking with the security officer, the deputy prc;secutof reported that the cleaning crew had just
gained courtho,use‘ access but that no one else was there, Two other deputy prosecutors held the
. courthouse doors open throughout the trial court’s taking of the jury’s verdict. One deputy
prosecutor reported that only cleaning staff and a Law Enforcement Support Agency employee

came through the doors. The record does not show that anyone else sought entry.
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The trial court considered sealing the jury verdict and requesting the jury to return on
Monday. Holmes and Lindsay recommended that alternative and objected to the trial court’s
taking the jury verdict after the posted courthouse closing hours. The trial court inquired
whether all of the jurors could return to give their verdict Monday. After two jurors stated that
they could ﬁot return on Monday, the trial court accepted the jury’s verdict on Friday evening,

‘In .conjunétion with the sentencing' hearirig‘a few weeks later, Holmes and Lindsay
moved for a new trial on several bases, including the trial court’s receiving the jury verdict after
hours, the prosecutor’s improper closing argument, the prosecutor’s improper comments about
Holmes's cdunsel, the trial court’s refusal to admit evidence of Wilkey’s prior cocaine use, and
cumulative error. The trial court denied the motion for a new trial. -

IV. RESTITUTION HEARING

At the restitution hearing, the State offered Wilkey’s declaration describing each item of
damaged or stolen property and its value. Wilkey also testified at the restitution hearing; after
direct examinatio;;, the State struck several items from Wilkey’s list. Holmes cross-examined
| Wilkey. The trial coﬁfc asked the State'to submit a written amended restitution request including
only thbse items the State thought appropriate. The trial court also requested that Holmes apd
Lindsay provide written responses to Wilkey’s restitution request. Both Holmes and Lindsay

filed detailed written objections, generally refuting Wilkey’s ownership claims,
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After reviéwing the materials and RCW 9.94A.750,% the trial court responded to each
page of the amended proposed restitution request. The trial court struck several Iitems from
Wilkey’s list. The trial court issued an order setting restitution in the_: sum of $39,133.25.
Regarding the specific amounts ordered, the trial court stated:

[ felt these amounts were easily ascertainable and fit within the case law
requitements and were based on actual losses that were easily ascertainable,

VRP (Nov. 13,2009) at 6. -

Holmeé and Lindsay objected to the restitution order. Lindsay noted that he based his
objections on the same arguments contained in his court memorandum, Holmes argued that “the
Court is basically awarding restitution for items that we think are made up of whole cloth.” VRP

- (Nov. 13,2009) at 7.

P RCW 9.94A.750(3) provides:

. [R]estitution ordered by a court pursuant to a criminal conviction shall be based
on casily ascertainable damages for injury to or loss of property, actual expenses
incurred for treatment for injury to persons, and lost wages resulting from injury.
Restitution shall not include reimbursement for damages for mental anguish, pain
and suffering, or other intangible losses, but may include the costs of counseling
reasonably related to the offense. The amount of restitution shall not exceed
double the amount of the offender’s gain or the victim’s loss from the commission
of the offense.
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ANALYSIS
V. TRIAL CoOURT DECLINED TO ADMIT EVIDENCE

Holmes argues that the trial court erred by refusing to admit evidence alleging Wilkey’s
prior drug addiction because Wilkey’s prior drug addiction compl'oﬁised his memory.3! We
conclude that the tyial court properly refused to admit evidence of allleged drug addiction
‘occurring years before the night of the crimje.

| A, Standard of Review-

Evidence of prior crimes, wrongs, or acts is inadmissible if a party offers it to establish a
person’s character or to show he acted in conformity with that character. Statel v, Lillard, 122
Wn. App. 422,431, 93 P.3d 969 (2004), review denied, 154 Wn.2d 1002 (2065); ER 404(b). We
reyiew the trial court’s refusal to admit evidence of prior crimes or wrongs for abuse of
discretion. Lillard, 122 Wn. App. at 431.

| B. No Abuse of Discretion

Evidence of drug -addiction is generally inadmissible because it is impel;missibly
prejudicial, State v. Tigané, 63 Wn. App. 336, 344-45, 818 P.2d 1369 (1991), review denied,
118 Wn.2d 1021 (1992). ““It is well settled inIWashington that evidence of drug use is

admissible to impeach the credibility of a witness if there is a showing that the witness was using

3! Holmes and Lindsay each make this argument and a similar argument in their Statements on
Additional Grounds (SAG). Regarding the similar argument, Holmes and Lindsay argue that the
trial court should have admitted evidence about Wilkey’s abusive behavior to attack his
credibility. But ER 404(b) explicitly prohibits admission of evidence to prove a defendant has a
criminal propensity, and neither Holmes nor Lindsay argue that it should have been admitted to
show other purposes “such as proof of motive, opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident.” ER 404(b).
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or was influenced by the drugs at the time of the occurrencelwhich is the subject of the

testimony.’” State v. Thomas, 150 Wn.2d 821, 863, 83 P.3d 970 (2004) (quoting State v. Russell,‘ .
| 125 Wn.2d 24, 83, 882 P.2d 747 (1994). Evidence of drug use is also admissible to impeach,

where there is‘a reasonable inference that the witness was under the influence of drugs at the

time of testifying at trial. Tigano, 63 Wn. App. at 344.

Cpnsistent-with Washington case law, the trial court stated it would allow evidence of
drug use occurring duriﬁg these relevanf time periods:

[Wihen [Wilkey] and Ms. Holmes broke up and there was a division of the

property and him leaving Idaho and during the time frame concerning the
allegations of the home invasion robbery and also during his times on the witness
stand, S

34 VRP at 2503. Here, Holmes’s sought to elicit testimony regard'ing Wilkey’s alleged prior
drugl addiction generally, not Wilkey’s specific use on relevant occasions. Additionally,
Holmes’s evidence did not involve rele:vanti time periods, such as in 2005 when the couple
separated, in 2006 when the crimes occurred, or the time period of Wilkey’s trial testimony.
Instead, Holmes’s proffered e';/idence' dated to the beginning of Holmes and Wilkey’s
relationship, which began in 1998. Washington 1a§v does not support the use of general
addiction evidence occurring many years befo;:e the events in question at trial or testimony- at
trial.  Russell, 125 Wn.2d at 83, Thus, we conclude that the trial court did not abuse its

discretion by refusing Holmes’s evidence alleging Wilkey’s prior drug addiction.
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- VI JAIL GUARD’S NOTEBOOK SEIZURE AND RIGHT TO COUNSEL

Lindsay next argues that the jail guard’s s.‘eizure of his legal materials violated his
constitutionally protected right to counsel. We agree with the State that the seizure of Lindsay’s
note pad by jail staff did not violate his right to counsel.

A. Standard of Review

This court reviews a trial court’s denial of a mistrial®* motion for an abuse of discretion.
State v. Greiff, 141 Wn,2d 910, 921, 10 P.3d 390 (2000). A trial court abusés its discretion when |
it bases its decision on unreasonable or untenable grounds. State v. Rafay, 167 Wn.2d 644, 655,
222 P.3d 86 (2009).. The reviewing court upholds a trial court’s decision to deny a mistrial
motion unless the irregularities, when viewed in the context of all the evidence, so taiﬁted the
entire proceeding _that the defendant was denied a fair trial. State v. Post, 118 Wn.2d 596, 620,
826 P.2d 172, 837 P.2d 599 (1992).' |

| B. No Governmental Intrusion

Both the federal and our state constitutions protect a criminal defendant’s right to
counsel. U.S. CONST. amend V, VI; WASH. CONST. art. I § 22. Tfle constitutional riéht 10
assistance of counsel includes the right to confer with defense counsel in private. State v. Cory,
6.2' Wn.2d 371, 374, 382 P.2d 1019 (1963), The State cannot justify spying upon or .intruding

into the relationship between criminal defendants and their counsel. Cory, 62 Wn.2d at 374-75.

32 Lindsay moved the trial court to declare.a mistrial. On appeal, Lindsay relies on case law that
considers a trial court’s denial of a motion to dismiss, State v. Cory, 62 Wn.2d 371, 373-74, 382
P.2d 1019 (1963); State v. Garza, 99 Wn. App. 291, 293, 994 P.2d 868, review denied, 141
Wn.2d 1014 (2000). We assume, however, that unlike the case law on which he relies, Lindsay
is not asking this court to dismiss his charges.
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Lindsay relies on Cory, where jail staff surreptitiously eavesdrobped and recorded
consultations between Cory and his counsel. Cory, 62 Wn.2d at 372. After Cory brought the
recordings to the trial court’s attention, the trial court refused to dismiss the charge‘.é and merely
excluded evidence derived from the confidential conversations. Cory, 62 Wn2d at 372,
Disagreeing with that remedy, our Supreme Court said:

[Tlhe shocking and unpardonable conduct of the sheriff’s officers, in

eavesdropping upon the private consultations between the defendant and his

_attorney, and thus depriving him of his right to effective counsel, vitiates the

whole proceeding. The judgment and sentence must be dismissed,

Cory, 62 Wn.2d at 378. Additionally, Lindsay relies on State v. Garza, 99 Wn. App. 291, 296-
97, 994 P.2d 868, review denied, 141 Wn,2d 1014 (2000). In Garza, jail officials discovered
evidence of a possible escape attémpt. In response, jail officials searched and examined the
inmates’ personal property, including legal documents c011taiging private communications with
their attorneys. Garza, 99 Wn. App. at 293. Division Three of this court held that officials’
actions were purposeful and remanded for a hearing to determine whether the actions were
justified, noting: |

If on remand, the superior court finds the jail’s security concerns did not justify

the specific level of intrusion here, there should be a presumption of prejudice,

establishing a constitutional violation.
Garza, 99 Wn. App, at 301,

Lindsay’s reliance on this case law ignores the factual differences. In Cory and Garza,
the government purposefully intruded into defendanté’ interactions with their counsel; in

contrast, it is conjecture that Lindsay’s notebook was among the newspapers of which jail staff

disposed.  Here, although the jail official purposefully cleared jail cells of “nuisance
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contraband,” nothing in the record supports a finding that jail officials engaged in any other
purposeful conduct. 60 VRP_ at 5190. Because no facts in the record support Lindsay’s
argument regarding governmental intrusion or denial of a fair trial, we uphold the trial court’s
denial of Lindsay’s mistrial motion, Post, 118 Wn.2d at 620.
VII. RIGHT TO A PUBLIC TRIAL

Lindsay and Holmes also argue that the trial court violated their right to a public trial and
the public’s right to an open courtroom by accepting their jury verdicts after the courthouse’s
posted business hours without first conducting a courtroom-closure analysis under State v. Bone-
Club, 128 Wn.2d 254, 906 P.2d 325 (1995). We agree with the State that because the trial court .
* neither held a hearing outside of the courtroom nor denied courtroom access to anyone in the
buildiﬁg, the courtroom was not closed.

A. Standard of Review

We review de novo whether the trial court violated a defendant’s right to a public trial,
State v. Si‘rbde, 167 Wn.2d 222, 225, 217 P.3d 316 (2009). There is a strong pr.esumption that
courts are to 'bg open at all trial stages. State v. Momah, 167 Wn.2d 140, 148, 217 P.3d 321
(2009), cert. denied, 131 S. Ct. 160 (2010). Article I, section 22 of our state cqnstitution and the
‘Sixth Amendment to.the United States Constitution provide a criminal defendant with the right
to a “public trial byv an impartial jury.” Additionally, article I, section 10 of oﬁr constitution
A provides that “[j]ustice in all cases shall be administered openly,” granting the public an interest
in open, accessible proceedings. - State v. Lormor, 172 Wn.2d 85,‘91, 257 P.3d 624 (2011)

(quéting Seattle-Times Co. v. Ishikawa, 97 Wn.2d 30, 36, 640 P.2d 716 (1982).
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B. No Closure
- A courtroom closure occurs during trial when the trial court “completely and
purposefully” closes the courtroom to spectators so that no one may enter or leave. Lormor, 172
Wn.2d at 93. The Bone-Club analysis® comes into play when the trial court fully excludes the

public from proceedings within a courtroom. Lormor, 172 Wn.2d at 92. Examples of fully

- excluding the public from the courtroom include the trial court’s (1) not allowing spectators in

the courtroom during a suppression hearing (Bone-Club, 128 Wn.2d at 257); (2) conducting the
entire voir dire closed to all spectators (In re Pers. Restraint of Orange, 152 Wn.2d 793, 8‘07—08,
100 P.3d 291 (2004)); (3) excluding all spectators, including codefendant and his counsel, from
the courtroom while codefendant ﬁlea—bargained (State v. Easterling, 157 Wn.2d 167, 172, ‘137
P.3d 825 (2006)). Additionally, our Supreme Court has found the public tria;d right implicated
when the trial court privately'questioned individual jurors in chambers. Momah, 167 Wn.2d at
146. |

Holmes argues that “[b]ecause the céurtflousé was closed, the courtrooms inside were de
facto closed.” Br. of Appellant (Holmes) at 35-36. But there is no evidence that the trial court

here “completely and purposefully” closed the courtroom to spectators so that no one may enter

3* To determine if closure is appropriate, the trial court is required to consider the following
factors (or Bone-Club analysis) and enter specific findings on the record to justify. any ensuing
closure: (1) The proponent of closure must show a compelling interest and, if based on anything
other than defendant’s right to a fair trial, must show serious and imminent threat to that right;
(2) anyone present when the motion is made must be given an opportunity to object; (3) the least
restrictive means must be used; (4) the court must weigh the competing interests; and (5) the

order must be no broader in application or duration than necessary. Bone-Club, 128 Wn.2d at
258-59.. :
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or leave. Lormor, 172 Wn.2d at 93. In fact, the trial court went to great lengths to ensure no one
was excluded from the proceeding.

Here, the trial court received the jury verdict in an after-hours courthouse but an open
courtroom. Instead of prohibiting or excluding the public from the courtroom, the trial court
directed its assistant to make multiple door checks so that the public could enter. Additionally,
after learning that Holmes had people who wanted to hear the verdict, the trial court ordered a
recess, instructed officers of the court to recheck the doors and “call out” for anyone who wanted
access to the courthouse., VRP (Mar, 6, 2009) at 30, Finally, court officers physically held the
courthouse doors open throughout the trial court’s taking of the jury’s verdict, VRP (Mar. 6,
2009) at 79-80. Because nothing in the record supports that a court closure occﬁrred, we
conclude that no Bone-Club analysis was necessary. Lormor, 172 Wn.2d at 92.

Next, we consider whether, as a matter of courtroom operations, the trial court acted
within its discretion to accept the jury’s verdict aﬁer the posted courtroom hours. The trial court
possesses broad discretion and inherent and statutory authority to direct courtroom operations.
Lormor, 172 Wn,2d at 93-94; RCW 2.28.010, A trial court should exercise caution in
conducting court proceedings and supply adequate explanation that the appellate coﬁrts can
review. See Lormor, 172 Wn.2d at 94-95 (discussing the trial court’s authority to remove a
spectator)., Here, the trial court accepted the jury’s verdict after posted hours on Friday evening
because two jurors stated that they could not return on Monday. The trial court heard from all

parties before receiving the verdict at this hour and took évery step to protect the parties® and the
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public’s rights to open proceedings. We conclude that the trial court has discretion to conduct
courtroom opera‘;ions effectively and that here, it acted within that discretion.
VIIL DUBPROCESS AT RESTITUTION HEARING

Holmes argues that the trial court violated hef due process rights at the restitution hearing
by its reliance on Wilkey’s list of items, which were “unsupported by affidavit and also were
contrary to the evidence at trie_ti.”“’ 3:’? Br. of Appellant (qumes) at 59. We conclude that the
trial court did not violate her due procéss rights bécause she had the opportunity to rebut the
evidenoe presented.

"A., Standard of Review

The trial court iaas discretion to detérmine the size of a restitution award and we wﬂl not
disturb that determination absent an abuse 6f that discretion. State v. Péllard, 66 Wn. App. 779,
785, 834 P.2d 51, review denied, 120 Wn.2d 1015 (1992). We will find abuse of that discretion
only where its exerciée is “manifestly unreasonable, or exercised on untenable grounds, or for
untenable reasons.” Pollard, 66 Wn. App. at 785 (quoting Stafe ex rel. Carr.oll v. Junker, 79
Wn.2d 12, 26, 482 P.Zd 775 (1971)). If substantial evidence supports the amount of restitution

ordered, there is no abuse of discretion. Pollard, 66 Wn.vApp', at 785.

34 Lindsay raises this same issue in his SAG; we consider it here. In her SAG, Holmes also

raises an issue regarding Wilkey’s testu'nony and the restitution hearing, again, we consider it
here.

3% Holmes’s restitution hearing argument contains assertions but no citations to the record.
Although, we may decline to consider the merits of insufficient argument, we elect to consider
her arguments briefly, RAP 10.3(6). :
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B. No Abuse of Diseretion

The trial court must base its restitution determination “on easily ascertainable daﬁages
for injury to or loss of property, actual expenses incurred for treatment for injury to persons, and
lost wages resulting frofn injury.” RCW 9.94A.753(3). Easily ascertainable damages are those
tangible damages that the State proves by sufﬁci,ent evidence. State v. Tobin, 132 Wn. App. 161,
173, 130 P.3d 426 (2006), aff*d, 161 Wn.2d 517, 166 P.3d 1167 (2007). “‘Evidence of damage
is sufficient if it affords a reasonable basis for estimating 10ss and does not subject the trier of
fact to mere speculation or coﬁjecture.’” Pollard, 66 Wn. App. at 785 (quoting State v. Mark, 36
Wn. App. 428, 434, 675 P.2d 1250 (1984)). |

Although the rules of evidence do not apply at a yestitution hearing, due process requires
that the evidence be reliable and that the defendant have an opportunity to refute the evidence
presented.  Pollard, 66 Wn. App. at 784-85. The owner is always qualified to provide

information about the amount of loss. MéCurdy v. Union Pac. RR., 68 Wn.2d 457, 468-69; 413

- P.2d 617 (1966).  The party seeking restitution need not prove the certainty of damages with

specific accuracy, Pollard, 66 Wn. App. at 785. When evidence is comprised of hearsay, due |

process requires corroborative evidence sufficient to give the defendant a basis for rebuttal,

State v. Kisor, 68 Wn. App. 610, 620, 844 P.2d 1038, review denied, 121 Wn.2d 1023 (1993).
Here, Holmes cross-examined Wilkey at the restitution hearing and alsé filed a

memorandum response to the State’s restitution request. Before announcing its decision, the trial

court stated that it reviewed and “took into account all the information” relating to restitution,

including Holmes’s memorandum, VRP (Nov. 13, 2009) at- 3. Holmes’s restitution
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memorandum referred to the “considerable testimony” and physical evidence she presented at
trial. CPH at 867. Thus, the rccord does not support her claim that the trial court denied her an
| opportunity or basis for rebuttal regardipg restitution. Nothing about the trial court’s restitutibn
. decision, which considered the request page by page in careful detail, shows the trial court
abused its discretion to ds:termine the restitution sum of $39,133.25. | Because the trial court
acted within its discretion, we reject Holmes’s argument that due process requires a new
restitution hearing. State v. Mead, 67 Wn., App. 486, 490, 836 P.2d 257 (1992).,
IX. CUMULATIVE ERROR

Without specifying any specific errors, or explainihg her argument, Holmes argues she is
‘entitled to relief under the doctrine of cumulative error. We may reverse based on the
cumulative effects of the trial court’s errors, even if considered separately, it would conclude that
each errbr was harmless, Russell, 125 Wn.2d at 93, Here, neither Holmes nor Lindsay show the
trial court erred, Thus, there is no cumulative effect requiring our consideration. We conclude
that Holmes fails to establish prejudicial error or fails to establish that her trial was éo flawed -
with prejudicial error to Warraﬁt relief.,

VI. STATEMENT OF ADDITIONAL GROUNDS (SAG)
A, Effective Assistance Qf Counsel

In their SAGs, Holmes and Lindsay argue that their attorneys pro*&ided ineffective

assistance of counsel because they received no payment for the last part of trial. Holmes also

argues ineffective assistance of counsel because her attorney made fun of the victim at closing.
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To prevail on a claim of ineffective assistance of counsel, defendants must show both
deficient performance and resulting prejudicq. State \I). McFarland, 127 Wn.2d 322, 334-35, 899
P.2d 1251 (1995). If the defendants fail to satisfy either part of the test, the court need not
- inquire further. State v. Hendrickson, 129 Wn.2d 61, 78, 917 P.2d 563 (1996). The defendants
are preju_diced if it is reasonably probable that, if not for-counsel’s deficient performance, thé
outcome would have differed. In re Pers. Restraint of Pirtle, 136 Wn.2d 467, 487, 965 P.2d 593
(1998). A defendant cannot basg a claim for ineffective assistance of counsel on qonduét that
can be fairly characterized as legitimate trial strategy or tactics. MecFarland, 127 Wn.2d at 336.

The record does not support Holmes’s and Linds'ay"s arguments that their counsel
performed deficiently because the attorneys reached the maximum payment for class A felonies.
Instead, the record demonstrates that counsel for both Holmes and Lindsay zealously advocated
for their clients. Additionally, Lindsay attaches a letter to his SAG from his trial counsel, v;/hich
states, “I did not find out until after the trial was over that I was not going to be paid the other
amount [the amotmt' he had billed for his time].” Because this letter indicates that counsel did
not know. he would receivé limitéd payment, it does not support the .argument that counsel’s
performance diminished in response to limited payment. Finally, Holmes’s attorney’s attack of
Wilkey’s credibility during closing is a legitimate trial strategy or tactic. Thﬁs, we conclude that
Holmes’s and Lindsay’s claims of ineffective assistance of counsel fails.

B. Speedy Trial
Lindsay also argues that the trial court violated his constitutional speedy trial rights

because he never requested or signed a request for delay. Holmes similarly argues that because
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of trial interruptions, her trial spanned almost two years. CiR 3.3(b)(1)({) requires trial to begin
within 60 days of arraignment if the defendant is in custody. The record shows, however, that
the trial court validly ordered the continuances for appropriate reasons at the request of various
pg,rties‘. A motioﬁ for a continiiance “by or oﬁ behalf of any party waives that party’s objection
to the requested delay.” CiR 3.3(£)(2). The trial court does not necessarily abusé its discretion
by granting defense counsel’s request for more time to prepare for trial, even “‘over defendant’s
objection, to ensure effective representation and a fair trial.”” State v.' Saunders, 153 Wn. App.
209, 220 P.3d 1238 (2009) (quoting State v. Campbell, 103 Wn.2d 1, 15, 691 P.2d 929 (1984)). -
Thus,. we conclude that Holmes’s and Lindsay’s claims of violation of speedy trial rights fail.

C. Admission of Wilkey’s Clothes as Evidence

Holmes also argues that the trial court erred by admitting into evidence items of Wilkey’s

“clothing because investigators had not taken those clothing items as inventory after the crime.

We review a trial court’s admission of evidence for abuse of discretion. State v Stul;sjoen, 48
Wn. App. 139, 147, 738 P.2d 306, review denied, 108 Wn.2d 1033 (1987). A trial court abuses
its discretion when it exercises it on untenable grounds or for untenable reasons. State v.
Stenson, 132 Wn.2d 668, 701, 940 P.2d 1239 t1997), cert. denied, 523 U.S. 1008 (1989). The
record indicates that after Wilkey mentioned this clothing in his testimony‘, he brought it to court
with him. The trial court appears to have admitted the evidence because Wilkey had already

mentioned it in his earlier testimony and Holmes or Lindsay could later cross-examine him about

that testimony. Holmes does not argue that any party actually used or relied on this evidence, or
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that it later became significant or prejudicial. Therefore, Holmes presents no reason to conclude
that the trial court abused its discretion and we conclude that it did not,
D. Amended Information

In his SAG, Lindsa)} argues that the State abused its authority by twice amending the
charges against him, adding theft of a firearm charges in the amended charges, despite being in
the position to include firearm charges from the beginning. Under CtR 2.1(d), “[t]he court may
permit any information to be amended at any time before verdict or finding if substantial rights
of the defendant are not prejudiced.” Thé defendant bears the burden of showing prejudice,
State v. Guttierrez, 92 Wn. App. 343, 346, 961 P.2d 974 (1998). Here, the State amended
information adding alternati've means of committing the crimes aﬁd adding four cox.mts of theft of
a firearm, Lipdsay does not explain how the State’s delay in adding the firearm charges unfairly
prejudiced him c;r why his convictions might be different had the State included those charges in
the original charging information. Thus, we conclude that Lindsay’s claim fails.

| E. Motion to Dismiss

In his SAG, Lindsay argues that the trial court erred in denying his pro se métion fo
dismiss. Shortly before trial commenced, Lindsay brought a motion to dismiss with prejudice
based én abuse of discovery. “A decision dénying a motion to dismiss under [CrR 8.3(c)] is not
subject to appeal under RAP 2.2.” CrR 8.3(c)(3). Rather, the defendant may only challenge the
sufficiency of the evidence produced at trial. State ¥, Richards, 109 Wn. App. 648, 653, 36 P.3d

1119 (2001). Lindsay does not argue that the State produced insufficient evidence at trial; he
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merely restates the reasons for his motion to dismiss. Accordingly, we conclude that his
challenge of the trial court’s denial of his dismissal motion fails.
.' ‘ E. Facts Outside The Record

Both Holmes and Lindsay make several arguments in their respective SAGs that involve
facts outside of the record. Holmes and Lindsay argue that the prosecutor released Holmes’s
truck and horse trailer without notifying the defense or inventorying and photogfaphing the
contents, Holmes é.nd Lindsay also state that evidence photographed at the scene was not the
same as evidence produced at trial. Holmes states that “photos taken of the scene changed from
one photo to the next even though the photos were of the same ‘evidence/scene.’” SAG
(Holmes) Add’l Ground 20 (capitalization omitted)., She also states that “photos taken showing
evidence [were] not [the] exact same as préduced from Pierce County evidence holding facilities
at trial.” SAG (Holmes) Add’l Ground 21 (capitalization omitted). Holmes states that Wilkey
stole a vehicle licensed and reg_istere.d fo her but the State never charged him with possession of
stolen property. |

Additionally, Lindsay states that Pierce County deputies retrieved evidence from a
location different from the one in which the Idaho police stored it. Finally, Lindsay-also argues
that “the door security stated that {Wilkey’s nephew and father] . . . were both in the courtroom |
using a tape recorder” but no party moved to obtain the tape recorder. SAG (Lindsay) Add’l
Ground 12. Because these issues rely on information, records, and photographs outside the
record, we cannot review these claims; a personal restraint petition is the appropriate means to

raise such issues. McFarland, 127 Wn.2d at 338.
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G. Issues Decided by the Jury

Holmes and Lindsay raise several claims regarding evidence considered by their jury.
The reviewing court defers to the fact finder’s credibility. determinations, resolution of
conﬂiéting testimény, and persyasiveness of the evidence. Thomas, 150 Wn.2d at 874-75.

Holmes states that a failure on Wilkey’s part to care for his own diabetes could explain
Wilkey’s “injuries.” SAG (Holmes) Add’l Ground 9 (capitalization omitted). Holmes and
Lindsay also state that Wilkey wanted only money or retriEution so he was not an innocent
vic‘éim.. Next, Holmes states that police and crime scene investigators found that Wilkéy’s house
looked like sloppy housecleanning not burglary. Holmes and Lindsay both state that police did
not secure Wilkey’s house for over 12 hours anci that Wilkey’s good friend was there when
b,police arrived. Holmes states that Wilkey’s claim of Post Traumatic Stress Disorder could have
been stage fright, She also states that other evidence could refute the prosecutor’s inference
during closing that Wilkey’s abrasions were consistent with rug burns., Holmes also states that
the prosecutor’s arguments included many inferences outsiae the scope of the testimony,

But Wilkey’s credibility was an issue decided by the jury and we will not disturb its
findings on appeal. Similarly, Holmes and Lindsay presented fheir theories and evidence to the
jury and the jury weighed their testimony. Again, we will not disturb the jury’s findings
regarding credibility determinations, resolution of conflicting testimony, and persuasiveness of

the evidence.
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H. TIssues Too Vague To Address

In her ISAG, Holmes states, “Only the bafhroom and living[Jroom/kitchen areas and the
hallway and paﬁé of “two of the three bedrooms on one end of the house were photographed
leaving the rest of the house undocumented.” SAG (Holmes) Add’l Ground 11 (capitalization
omitted). She implies, but does not explain, why photographs of the third bedroom may have
been imporfant. Additionally, Holmes states that a Del’s Farm and Feed official stated they do
not have a store in Hawaii but the trial court admitted as evidence-a receipt for metal tube gates |
from Del’s Farm and Feed. Although Holmes does ﬁot have té' cite to the record iﬁ her SAG, she
must inform us of the “nature and occurrencé of allegéd errors.” RAP 10.10(c). We are imable _
to address Holmes’s vague. argurﬁents.

We affirm Holmes’s and Lindsay’s convictions and remand for resentencing.

NG AC.T.

Johanson, A.CJ.

I

I concur;
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ARMSTRONG, J. (dissénting) — I agree with the majority that the prosecutor engaged in
misconduct throughout the trial, culminating in further personal attacks on defense counsel

during closing argument; an argument in which the prosecutor also misstated the State’s burden

of proof, characterized the defense argument as a “crock,” and spoke so softly to the jurors that

‘neither the defense attorneys, the court reporter, nor the trial court could hear what he said. I

disagree with the majority that we should conclude that this pervasive and serious misconduct
was harmless. |
A. MISCONDUCT OUTSIDE THE JURY’S PRESENCE

Thé major@ty assumes that misconduct or unbrofessional behavior occurring outside the
jury’s presence could not affect the jury’s verdict. But the misconduct in the jury’s presence
does not show the extent to which the attorneys’ unrelenting misconduct and disrespect for the
trial court permeated the triall. -Accordingly, I set forth some samples of misconduct committed
outside the jury’s presence to demonstrate how it infected the whole( trial, engendering “‘g
feeling of prejudice,’ and undermining the sense of fairness. State v, Emery, 174 Wn.2d 741,
762, 278 P.3d 653 (2012) (quoting Slattery v. City of Sedt‘t‘le, 169 Wash. 144, 148, 13 P.2d 464
(1932)). |

1. Acrimony and Examining Witnesses

Both Jennifer Holmes’s counsel and the prosecutor complained that the other party

inappropriately interrupted when they questioned a witness, including questioning occurring in

the jury’s presence. On one occasion, the prosecutor asked Holmes’s counsel not to yell as she

"questioned a witness; she responded that she “can yell and it’s a lot louder” and resumed her
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questioning, 19 Report of Proceedings (RP) at 1223. On another occasion, when Holmes’s

counsel questioned a witness, the prosecutor said that Holmes’s counsel should ask her questions

without badgering or assaulting the witness. Holmes’s counsel responded that she did not like

“being screamed at and berated” by the prosecutor; she added that the_ prosecutor was “pissed

off.” 20 RP at'.1338. The prosecutor described Holmes’s counsel’s witness examination saying:
This is silly. You want to ask stupid questions for four flippin® weeks, you're

going to get a reaction from me, I’ll grant you that. [ mean, this is the most
ridiculous, pathetic, long-ranging cross-examination of a witness in history.,

51 RP at 4307,
2. Acrimony and Disrespecting the Trial Court

The open hostility between the prosecutor and Holmes’s counsel displayed disrespect for
the trial court and for the law itself. For example, not only did the prosecutor and Holmes’s
counsel interrupt eachl other, they interrupted the trial court, at one point causin‘g the trial court to -
ask, “Can 1 finish for once?” 42 RP at 3569. Other examples of disrespect to the t'rial court
~ include the prosecutor telling the trial court that Holmes’s counsel’s request to interrupt the trial
was “a joke” and “ridiculoqs” and that Holmes’s counsel wanted a “Burger King trial . . . [h]ave
if my way,” 34 RP at 2557, At another point, the prosecutor told the trial court, “I didn’t object
[earlier] because I was laughing so hard it was sb stupid.” 5I3 RP at 4572-73. Later, the
prosecutor told I-Iolmes’s; counsel that she was repeating herself, she replied 'by telling him to
“kindly shut up.” 51 RP at 4309. The prosecutor then asked the trial court to instruct Holmes’s
counsel not 'to.repeat herself; Holmes’s counsel replied, “Maybe [the prosecutér] could borrow

Your Honor’s gown and tell us all how to run this trial.” 51 RP at 4309,
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In another instance, Holmes’s counsel told the trial court that the prosecutor’s comments
were “obnoxious.” 44 RP at 3831. In response, the prosecutor said, “This is the same garbage
that T was tali(ing about days ago when [ lost my temper in this courtroom, because it’s what she
does.” 44 RP at 3833.

After another altercation between the prosecutor and Holmes’s counsel, the prosecutor

_told the trial court:

If I get one more comment out of counsel that I'm being rude in front of the jury,

I'm going to friggin pop a gasket. It’s the most—and I know she’s smiling, she’s

laughing, and she’s snotty, but it is the most unprofessional, unreasonable thing to

do in a courtroom, and she knows it. '
87 RP at 8100-01, Holmes’s counsel told the trial court that she believed the prosecutor was
rude. The prosecutor responded, “I’m telling the Court right now, I'm going to . . ” 87 RP at
8101, The trial court asked the prosecutor, “Going to bring your checkbook with you, t00?"
87 RP at 8101. The prosecutor told the trial court, “No, I'm going to ask the Court why a
checkbook hasn’t already been produced because that was exactly what the Court was talking
about.” 87 RP at 8101. These samples of misconduct, committed outside the jury’s presence,

demonstrate more than the prosecutor’s and Holmes’s counsel’s treatment of each other, they

show an unthinkable disrespect for the trial court and the whole trial process.

36 After considerable unprofessional conduct, the trial court warned the parties if the behavior
resumed, it would impose a $1,000 sanction, paid from the offending attorney’s personal funds

and payable to a charitable legal assistance foundation. Yet the trial court never imposed
sanctions,
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B. MISCONDUCT DURING CLOSING ARGUMENT

‘Finally, the prosecutm“ capped his performance by whispering to the jury three times
during his closing. After‘ the court reporter stated she could not hear the prosecutor, the
prosecutor commented only that the pr&blem was defense counsel’s for talking to her client. Ina
post—‘Frial motion for a new trial, the defendants raised the issue and both defense counsels filed
supporting declarations, ‘The declarations reported that after the tﬂal court advised the
prosecutor to keep his voice up, the prosecutor moved behind counsel’s table and shouted his
i1ext lines to the jury, which prompted the jurors to laugh, The prosecutor did not contradict this
: witﬁ an affidavit, Inistead, he merely argued to the trial court that “it happens” during trials. 97
RP at 8985.

“In a criminal case, any private communication, contact, or tampering directly or
indirectly, with a juror during a trial about the matter..pending before the jlury is, for obvious
reasons, deemed . . . prejudicial.” Remmer v. U.S., 347 U.S. 227, 229; 74 8. Ct. 450, 98 L. Ed,
654 (19545. Once private communication with the jury is esfablished, the party making the
‘communication can 6vercoﬁe the presumed prejudice by showing that the misconduct was
harmless beyond a reasonable doubt. State v. Kell, 101 Wn., App. 619, 621, 5 P.3d 47 (2000);
.~ State v. Murphy, 44 Wn. App. 290, 296, 721 P.2d 30, review denied, 107 Wn.2d 1002 (1986).
Thus,‘the State had the burden to overcome the prejudice. Kell, 101 Wn. App. at 621. Yet, the
State did not offer an innocent explanation to the trial court and, on appeal, the State does not
address the issue. Accordingly, our record still contains no information as to what the prosecutor

whispered. And, we should presume prejudice. Remmer, 347 U.S, at 229. The majority
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concludes that the “record is sufficiently complete overall to allow review of Holmes and
Lindsay’s claims of prosecutorial misconduct.” Majority at 24. But without knowing what the
prosecutér said to the jury, I am unable to agree.
C. PRRJUDICE

The majority finds that the prosecutor committed misconduct by -denigrating defense
counsel. It also finds that the prosecutor minimized and trivialized the State’s burden of proof by
using the puzzle analogy, comparing the reasonable doubt standard to everyday decisions, telling
the jury it had to find the truth, and commenting on Holmes’s Itestimony, Majority at 25, We
have previously reversed oonvictioné whverevthe same prosecutor’s office employed the same
arguments. See State v. Walker, 164 Wn, App. 724, 726, 265 P.3d 191 (2011).

Nonetheless, the majority reasons that regarding Lindsay, his admission to using zip ties

‘to restrain Wilkey leaves only a “remote chance” the jury’s verdict was affected by the

prosecutor’s rﬁisconduct. Majority at 26. Finally; despite acknowledging that there were
“multiple improper 'commenfs,” the majority rejects the ‘cumula'tive error doctrine reiying on the
reasoning that “cumulative error does not apply where the errors are few and have little or no
effect on the outcome of the trial.” Majority at 26-27, 1 cannot agree.

Our Supreme Court recently stated that “deciding whether reversal is required is not a
matter of whether there is sufficient evidence to justify upholding the verdicts. Rather, the
question is whether there is a substantial likelihood that the instances of misconduct affect the
jury’s verdict. In re Pers. Restraint of Glasmann, No, 84475-5, 2012 WL 4944546, at *8 (Wash.

Oct. 18, 2012), Thus, the “focus must be on the misconduct and its impact, not on th_e evidence
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that [was] properly admitted.” Glasmann, WL 4944549, at *7, Here, focusing on misconduct as
in Glasmann, the impact of “powerful but unquantifiable material on the jury is exceedingly
difficult to assess but substantially likely to have affected the entirety of the jury’s deliberations
and its verdicts.” Glassmann, W 4944549, at *8.

| In addition, the majority concludes the prosecutor’s misconduct was harmless because the
court instructed the jury to “disregard any argument not supported by the law” and to “disregard
any conduct by an attorney that you consider unprofessional.” Majority at 26—27. Generally, we
presume the jury will follow the court’s instructions, but we analyze possible prejudice from
misconduct in the context of the whole argument, the issues in the case, thé e;vidence, and the
instructions.” State v. Warren, 165 Wn.2d 17, 28, 195 P.3d 940 (2008),

The cumulative effect of repetitive prosecutorial misconduct may be so flagrant that no
instruction or series of instructions can erase their combiﬁned' prejudicial effect.’’ - State v. Case,
49 Wn.2d 66, 73, 298 P.2d 500 (1956). Under the cumulativé error doctrine, we may reverse a
defendant’s conviction when the combined trial errors effectiveiy denied the defendant her right
to a fair trial, even if each error standing alone would be harmless. State v. Weber, 159 Wn.2d
252,279, 149 P.3d 646 (2006); State v. Hodges, 118 Wn. App. 668, 673-74, 77 P.3d 375 (2003).
In Walker, 164 Wn. App. at 739, we held that the prosecutor’s improper‘comments regafding ¢9)
the ﬁll~in—the blank argument, (2) comparing the reasonable doubt standard to everyday decision
making, (3) telling the jury that its job was to declare the truth, and (4) misstating the law of

defense of others had a cumulative effect warranting reversal.

*7 For the most part, the trial court did not intervene to stop the behavior.
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Like Walker, this case “‘turned largely on witness credibility.’” Walker, 164 Wn, App. at

738 (quoting State v. Venegas, 155 Wn. App. 507, 526, 228 P. 3d 813, review denied, 170 Wn.2d
1003 (2010)). Hohneé testified that Wilkey did not protest her entering his home and he did not
object to her taking her property. She also testified that she had contacted the Idaho police to
pursue rec'ove'ring her property. Lindsay’s sfcafcement to the police followed the same therhe. He
told police that he entered the victim’s home to help Holmes retrieve her own property. The
majqritsf mischaracterizes Lindsay’s zip-tie statement.as an “admission.” Majority at 24. But
because Lindsay denied taking any property that did not belong to Hoimes, his statement is not
.an admission of a crime. Although Lindsay acknowledged he “wrestled around” and “helgl”
Wilkey, he explained that he did so because he believed that Wilkey was “going for the pistol” to
stop Holmes and Lindsay from retrieving Holmes’s property. Clerk’s Papers (I—Iolmes) at 88-89,
The majorify does not explain what crime, or element of a crime, Lindsay admitted with his zip-
tie statement.

| The State charged Holmes and Lindsay with burglary and robbery, alleging thét the‘
predicate crime for the robbery was theft of the victim’s property. During closing argument, the
State argued that the predicate crime for the burglary “could be theft.” 95 RP at 8688,
Instruction 40 told the jury that a good faith claim of property title is a defense to theft. Thus, if
the jury had a reasonable doubt as to 'whether Lindsay and Holmes intended to commit theft
during the ihoiden‘c, it should have acquitted them. Additionally, even if wé consider Lindsay’s
statement to be a confession, the jury could not c.onsider it against Holmes. Crawford v. |

Washington, 541 U.S. 36, 54, 124 S, Ct. 1354, 158 L. Ed 2d 177 (2004).
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Here, as in Glasmann, the jury needed to determine the .intent of thé defendant, thereby
determining whether lesser iﬂcluded crimes were the appropriate conviction. Glasmdnn, WL
4944549, at *2. The Glasmann court found an “especially serious danger” that the misconduct
affected the jury’s verdict because “nuanced distinctions often separate the degrees of a crime.”
Glasmann, WL 4944549, at *7. Here, as in Glasmann, the defendants conceded much of the
conduct but denied the intent elements of the more serious crimes. Based on the prosecutorial
~ misconduct here, I cannot say that “the jury would not have returned verdicts for lesser
- offenses.” Glasmann, WL 4944549, at *8,

Prosecutors are more than mere advocates or partisans; they represent the people and agt
in the interest of justice. Strate v. Fisher, 165 Wn.2d 727, 746; 202 P,3d 937 (2009). Although a
prosecutor rhay act with a “fearless, impartial discharge of public duty,” it must be “accompanied
by a spirit of fairness toward the accused.”*® Warren, 165 Wn.2d at 27. That spirit of fairness is
missing here. [ agr.ee with the majority that this case is similar to Steinhardt, where the trial took
on a circus atmosphere and the court gave mild reproofs from which the jury may have bellieve‘d
that the trial court coﬁsidered the prosecution’s tactics to be necessary and proper. People v.
Steinhardt, 9 N.Y.2d 267, 271, 213 N.Y.S. 2d 434 (1961). 1 am satisfied that the prosecutor’s
personal attacks on defense counsel, labeling counsel’s closing argument a “cropk,” and his
characterization of Holmes and her testimony (“funny, “;}isg‘usting,” and “con;ical”) engendered
prejudice which infected the whole trial. Emery, 174 Wn.2d at 762. I am also unwilling to gloss

over the prosecutor’s improper discussion of the burden of proof and reasonable doubt in

38 Unfortunately for the State, defense counsel has no cdmparable obligation to ensure that the
State receives a fair trial,
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closing, and his whispered comments to the jury, I would reverse and remand for new trials for

both Holmes and Lindsay.
Sl T

“Armstrong, J° e
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