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ARGUMENT 

Amicus United Steelworkers 12-369 devotes its brief to attacking a 

straw man. Specifically, amicus argues (Br. 9) that the Court of Appeals 

was wrong to hold that "immediate manifestation of injury" is necessary 

in order to establish that an employer "had actual knowledge that an injury 

was certain to occur and willfully disregarded that knowledge," Birklid v. 

Boeing Co., 127 Wn.2d 853, 865,904 P.2d 278 (1995), so as to permit a 

tort action against it for illness resulting from a workplace asbestos 

exposure notwithstanding the immunity provided by the Industrial 

Insurance Act. 

As explained in Boeing's response to the petition for review (at 9-

1 0), the Court of Appeals did not so hold. Immediate and visible 

manifestation of injury can be strong evidence of an employer's actual 

knowledge of certain injury to the plaintiff, and the Court of Appeals 

correctly observed that, in Birklid, as well as in Hope v. Larry s Markets, 

108 Wn. App. 185,29 P.3d 1268 (2001), and Baker v. Schatz, 80 Wn. App. 

775, 912 P.2d 501 (1996), "[t]he immediate visible effects of chemical 

exposure ... provided the requisite material issue of fact relating to the 

employer's actual knowledge of certain injury." 294 P.3d at 766. In this 

case, by contrast, the court identified "no material factual dispute relating 

to Walston's injury and Boeing's alleged actual knowledge that injury was 
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certain to occur"-whether through evidence of immediate, visible injury 

or through any other evidence. !d. Nowhere in the opinion of the Court of 

Appeals is there any statement that immediate manifestation of injury is 

required to satisfy the Birklid test. 

Under Birklid, an employee may sue an employer for work-related 

injuries only when "the employer had actual knowledge that an injury was 

certain to occur and willfully disregarded that knowledge." Birklid, 127 

Wn.2d at 865. "[T]he Birklid test can be met in only very limited 

circumstances where continued injury is not only substantially certain, but 

certain to occur." Vallandigham v. Clover Park Sch. Dist. No. 400, 154 

Wn.2d 16, 32, 109 P.3d 805 (2005); see also id. at 28 ("Disregard of a risk 

of injury is not sufficient," but "certainty of actual harm must be known 

and ignored."). The Court of Appeals correctly applied that test and 

determined that Walston had "failed to carry his burden to demonstrate 

that there remains a material question of fact about Boeing's actual 

knowledge of certain injury." 294 P.3d at 768. 

Like Walston, amicus does not argue that exposure to asbestos is 

certain to result in mesothelioma or any other disease, still less that Boeing 

was aware of such a certainty of harm. Under the rule established in 

Birklid, that fact is sufficient to resolve this case. 
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CONCLUSION 

The petition for review should be denied. 

DATED: May 30,2013 Respectfully submitted, 

PERKINS COlE LLP 
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Attorneys for Respondent 
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