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BXPLANATORY MATERIAL FOR AN ' - -
. C RO CONCERNING MURDER  RND . ~
: CAPTITATL, PUNISHMENT"

Hereinafter ls a section-by-section éxplanation of a
proposed aoﬁ_entitled "Anlhct Concerning Murder And Capital
Punishmént" his materisal should provide the reasonsg why thi
ploposal is the way it e =~ in both what it doea contain
and does not contain, |

"While-the groposalfié by no meaﬁg é@st in stone, any
changes should be made witﬁ caution, .An alteration in o
to.one section could very lxkely impaut éome other séction
and could, ultimately, 1nLroduca a faLal £law into what ig
jntendud to be 4 COncmse, consxstonL bfaLuLory saheme,

The goals of this proposal are. as fol;ows:l

(1) fo correct the defioiépé;es'found in our

current statutes in ”tata_y.'Martin, 94 wnn, 24 1,

. m.2d P (1980) K
(2) o’ elimate var1ouq requjremunta from our current
| ‘statutes whmch are not constitutionally
necessary; o
(3) To eliminate numerous problémg and incongistencles
pregeant iﬁ our current statutesy and
(4)‘ To anticipate and provide for, to the greatest owtent
possible, the eliminatioﬁ of obstacl@@ to the
axecutlion of certain murderars.

'
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Thig proposal seeks not to be innovative, The road from
'_the'commissién of a murder to the ultimate execution of the
murderer is a long one which ls fraught with pitfalis; Innovation
in legisi&tion of thisg soft must be avolded Lf at. all possible,
Therefore, this,proposal relies upon concepts thch have
aIreadx bean appfoved by tHe United Stateg Supremé Court.

| . smoTION 1. |

This Seotion‘chtainé 4 legilslative declaration of'what the
;agt 'is intended to do. Such a deolaration.can he helpful
Lo a court in interpreting 1egislauidn.becauﬁe Lt sets the ' .
stage,ahd lets a court anw:@hat it 1g that the 1egis1§ture wants
to‘accomplisﬁ.

The gubstance of thisg declaration is the atatements typically
advanced in support of .gapltal punishment, f%he Last paragraph.
of the declmratipn ig an acknowiedgment that.capital puhishment
cannot be lnposed witﬁ mathematical precigion bﬁt that such
imperfections in our justlce system are not sufflclent to

abandon capital punishmgnt.~%}““”“”i%

SECTION .2. ;M

This section pfovides instructiohs to a court congtruing
the act on what rules of statutory construction to.use. It
. should ultimately buttress the act againsﬁ the attacks that will
unguestionably come,

Typically, a criminal statute ig strictly donstrueg but
this section<requir9é that it be liberally construed, This
basiéaliy tells a court not to nitpick,

- D -
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The ;u;e of lenity is & rule of 3tatutéry construction
applied to ;void harsh results to defendants when there is some.
ambiguity in . a gstatute, @;s application to this statute can
gerve no useful purpose, i

The 'legiglature by RCW 2.04.i90 and 2,04,200 haé ampowered
the Sﬁﬁreme Court to make Eules to govern the judicial brocess,

In State v, Martin, ld., it was a court rule which the court

sald gave a defendant the right to plead guilty and thus avoid
the death penalty. It can be argued that this court-made rule

over-rode the intent of the legislature to pass a constitutional

captial. punishment statute., Thus, 1t is desirable to remove the

court's power to enact rules which can be used to thwart the
legislative phrposa. As long as a court rule did not conflick
with any provision of this'act, it would be applicable and

valild,

‘run afoul of a court rule because the court could say that

it gtill had thé power to enact some rule through dts

"inherent powers",

. SECTION 3. o

"

-

This sectlon establishaesg tha'peﬂalty for a non-capital,
nonwaggravatéd fivat deéree murder. Whiie an act which deals
largel}jwith capital punishmant 18 not a particularly gppropriate
pi%éé to as£ablish the penalty for this variety of murder, the
current statute, RCW 9A.32.040, doesg’ 8o and it will he

necessary to repeal RCW 9A,32.040 in the enactment of thig

- 3w
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proposal .

RCW 9A,32.030(2) states that flrst degree murder L a
dlass A" felony. Thus, without the language of this section
first degree murder would be punishable by from twenty (20) years

to Life impriswnmant.
Thig sectlon éréatés a, new category of murder c¢alled

aggravated first degree hﬁrder for which the pénalty ls life,

iﬂ@;ﬁgggggg&ﬁwitﬂout'pﬁrole,. A Cbnyictionifof aggravated

first dégree‘murder is tﬁe predicate for a speclal sentencing ‘

proceeding througﬁ whi.ch thg‘death peﬁalty may be imposed. - This

reflacts a substantial chanﬁe“from our current statute

where the aggravating circumstance is proved in the sentencing

proceeding. Under this proposal the aggravating circumtances

“is proved in the first phase of the trial -~ it ls essentially

an additidnal element of the crime of premeditated first degree

murder which, of course, must be proved beyond a reasonable

doubt, Texas has a statute similar to that proposed here where

the aggravating factor is an element of the crime which is-

proved at the "guilt" stage of the.tgial. The Texas statu&é

wag upheld in Jurek v. Texas, 428 U.s. 153, 96 8..Ct. 2950,

49 L, Ba. 24 929(1976) .

We contemplated proposing thalt all varioetles of fivst degree
murder, ile. premeditated and first degree felony muraer, be
avallable as the predicate for a specilal sgentencing pro&@eding
through which the death penalty could be levied. Ultimately.
-
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we elected not to do so hecauge such would require the alteration
of some of the aggravating clrcumstances presently in our

current statute and because it seems fair that a premeditated

murder be the-predicate for the ultimate benalty.

The aggravating' factors sét forth in subsectipn (a)'~ (4
are laggely dra;hlfrOm the'curfent statute, RCW 9. 32,045,
There are some changes which are explained below:

Subsection (a)r . In addition to the murder of

a pollce offlocr ‘and firefighter, the murder of a

corrections oEcher is an aggravatxng factor.
Correctnons ofilcers need the protection that

capital punishment will provide.

Bubs @ctlon (b Thé term "state correctional

1nstitution" has been broadened to "state faclility

or program for the lncarceration ox treatment of
’pérsons.adﬂudicated Quilty‘of orimes”", Thus,

asg expanded,.thé proposal iﬁoludes thoge iﬂﬁarcerated
o$'9505ped from all state pfisons, half-way houses,
"honor camps, sowme praqrams at state hospigal&, an?‘
so forth, .This revigions dvolds an argument that*
'odpiﬁal.puniShment is avallable only when one is
incarcerated at ox esggapew from the covvaectional

facillity at Shelton.

Jubsection (¢): The current statute covers marders

while incarcerated in or escaped from a local fall

'while one is subject Lo commitment to a corvectional

- 5o

“2nd-Supp.Appr00067T—-— -



facility. The proposalvis expanded to cover murders
‘wﬂile Incarcerated in ox egcaped from'a jall after
.haying been adjudicated guiit? of a felony. This
.not‘only covers those awaiting txansfef to prison but
also covers thoée serving time in jail as & condition’
of & deferred or suspended sentence in %‘felony

conviction,

Subsectlons . (d) and (e): These deal with murder for
chire and are changed in no material way from the current

" statute, -

T}-\‘ . o ] ]
(M)Subsectlon () hig concerns the nurder of cartalin

people involved in. the judiclial system and state
goveinment. Tt adds protection to state legislators
agd'to electéd officials of the exacutlive branch of
state yovernment, It is revised to avold the facial
narrowness of tha'wurren@ gtatube concerning the
murder of those involved in the Jjuddcial prgcess.
ror exmﬁp;e} uhder the current statute, 1f a Judge

ware murdered by an lrate hughand because of a

v 3N

!
"

proceeding againgt hig wife, there would not be
an aggravating factor because Lhe murder was not

the result of the Judge's relation to the husband.

Thig deficiency and others are ocured by the proposal.

Subsection (g): This adds an aggravating factor
For a murder committed to corceal commission of a
orime. This aggravating Factor was present in

v . - 6 -
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cof a "witnesg".

our former, mandatory death penalty statute.

Eerhaps, under our current statute, it was thought

that this aggravating factor was included by the murder
However, one is probably not a "witnesg"
until he has‘aatually testified in a proceeding or is

at least subpoeﬁaed.to'testify.

Subgeation (h): This covers multiple murders and

Cj Subsection (i):‘

committed in the course of certain crimes,

[

ig unchanged from current gtatute.

This expands coverage  For marders

For all crimes‘
attehpﬁs have been added, Under our current statute a
murder‘committ@d”ih the attempt to commit the

enunerataed crimés would not be an aggravated
mprder..’Thus, é_murder commiﬁtdd in an attenpted

robbery which failed bec¢ause the victim had no money

would not, under our present sgcheme, be an aggravated

murder, The proposal rectifies thils defigiency.

Added to the list of wrimés in which an Aggravated
murder is poss;bl@ ig second degree burglary. Under
the current statute a murdaer committed in fhe oéb%sa of
a first\degree burglary, i.e.lthe-burglary of a
dwelling, ls aggravated but one committed in the
burglary of a buildidg, e.g. o shore or warehouse, 1s
not. The proposal,‘by.addinq second degfee burglary,
would make the mufder of a storekeeper or warahouseman
in the course of a burglary aggravated murder,

- T
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charged.

Bubsection {]): Thig wemains basgic

ally -the same as
the present statute where the murder of a newsreporter

can be an aggravated nurder,

bLCTION 5.

b s i e gk

This sectlon establishes the penalty for aggravated murder

»

as life imprisonment WJthouL the possnblllty of pelease or

parole., However, ILf in a gpecial sentenclnq proceeding the judyge

.or jury finds Lhat thero are not:’ &uffmcienL mitigating clrcumstances

to merlL loniency, then the penalty is death.
SECTION 6,

This secbtion provides for the noti

3

ce of special SGntenoinQ
proceeding through whibh the death penalty may be imposed, The
notioe'must bé filed within-hhi:ty (30) days of the defendant's
arraignment oh a charge of aggravated first degree.murd@r unless

the period for filing the notice is extended by the court,

~During the period.ih which the notice may be filed, the

defendant may not plead gullty to. the murdel with whith he is

Thl% LorrOCts onc of Lhe pTob]em% in our Furrent

statute iound by the court in gtate v. Martin, supLa. This

"\

time i needed by the prosecuting attorney to adequately determine
Lf a particular defendant Ls a suitable candidate for the death

penalty. Such an investigation typleally requires an extensive

records and hackground investigation of the defendant from

sources, not quickly available.

SECTION 7,

This section concerns the nature of the speaial sentencing

-
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proceeding and contains the heart of this proposed dapital punishment

gcheme., Itg subsections (a) = (h) will be discussed individually.

Sdbseﬁtion {a)

This requires that a special sentencing

proceednng be hc1d when a defendanL ig found guilty.

of agqravated flrst degroo marder 1f notilce thereof has

been served and filed, It also makes it clear that
gullt can be establisled by jury verdict, court trials,
. or by plea of gullty. '

Subgection (b): This provides Lhat a jury shall sit in

the special sentencing proceading unless a jury be
wai?ed with the.consént of the 'court and both purLlcs~
further pLodees that theke can be no oxt of
admisslon to theé guestions praesented in the speaial
sentencing proceeding =—- there must bhe a trial,

Thisg subsemtioﬁ reflects a firﬁ belief in and
pleferenQG for a jury in the special senten alng
proooodlng. Serious congideration, however wag given
to hav1ng only a judge or Jjudges preside nL the spoalal

sentencing proceeding, In Proffitt v. Florida, 428 0.8,

242, 96 8. Ct. 2960, 49 L, Td. 2d 913(1976) the Supreme
. Ty

Court. upheld a sentenaing procedures whérein the Jury

gave an advis ory verdlot but Lhe ulemate declsion on

]lfe or deabh regted with the judqev The three justlces

who announced the decision of the court in Proffitt

had some comments that were quite favorable to judge,

rather than Jury, senkencing because Jjudges have more

- D
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'ﬁ01 inclublon Jnto this proposal., Ultimately,

. There ils an escape valve, howaver, If for some rae

agpertiae in performing the sentencing function. After
the decision In Eigﬁﬁiﬂ&<the court declded Lockett v,
Ohio, 438 U.S, 586G, .98 8. Ct. 2954, 57 L, B4, 24 973(1978),
The Ohln gbatute provided for no jury input of any
kwnd*lnto the sentenoing funotlon. The court
speclflcally dewlined Lo rule whebhez jndgcwsenionCLng

in-a capital case violated one's right to a jury

“trial. Thus[ we belilevae that judicial gentenéing in

a capital cage 1s an open question and is too risky

therafore,

T owe rejccted jUdTC)dl aontenclng having in mind the

potentlal oonstltution&l challenge and the factors
which favor Jury sentencing which are set forth below:
' (L) A jury can fefléat.the'cOhscienca of the
community as to wheﬁﬁ@ﬁ a defendant will live
or die; w
(2)  Placing a lwfo or death degision in the
hands of one person -—- aven an experienced
trial judge -- is a very’ ﬂcmvy burden: uh&
(3) :Washington has a long hlstory of allowing
Cdaries tQ-deoide'a dafendant's Fake in

a capital trial.

Subsection (a): This requmvgs that the same jury

that degided the defendant's gullt also hear the
special sentencing proceeding if such is possible.

ABON
- 10 =~
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Coe,g., a jufor becomes 111, then the trial Jjury can be

ilnportant proeedural provision not provided

.tha same jury cannot hear the sentencing proceeding,

dismissed and another jury empaneled. This is an

for in

our current statute. ’

Subsection (d): Thig subsection introduces flexibility
in empaneling juries for special  sentencing proceedings.
It covers empaneling a jury where guilt was established

by plea or court tridl. It also provides for the

retrial of special, sentencing proceeding as .a consequencge

of a mistrial in a previous sentencing proceeding
or ag a result of a remand from an appellate courtk

due to an erxor in a special sentencing procaeding

which had been appealed,

The subsection also provides Lor the selectlon

of jurors for the sentencing proceeding.

having to do with jury selection i

The lanquage'
g drawn largely
from CrR 6.4 and 6,5,

+ 0

Subsection (e): "This requiyes that: the jury be advisged

of the consequences of lts finding in the apecial

sentencing proceeding. This is taken from our current
3

statute, RCW L0,84,020(3).

Subseection (f): This simply esgtablishes the contents
and order in the special sentencing proceading regarding
argument and presentation of evidence.

- 11 =
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clrcumgtances, ls constitutdonally requlred by

Subsection (gL:l This provides that ahy relevant
evidence which has probative value is Aamissible in
the special sentencing pro@eeding and, in thls regard,
it is similar to fhe current statute. It provides for

the admigsion of hearsay evidence which, under sowe

K]

)

 Green v. Georgia, 442 U.S. 95, 99 §. Ct. 2150,

Ly md. 24 _{L979), Evidence of previous

criminal actlvity of the defendant is specifically

»

mentioned as being admissible because it ls such an
important factor in determining if a.death penalty is

appropriate for a specific defendant.

Algo admlssible is evidence concerning the crime

of agygravated flrst deéree murder 1f the Jjury at the

sentencing proeeeding was not the Jjury that decided hisg gullt.

Ihisg is important for the Jury must be apprised of the

nature of the crime for it is against £hé backdrop of the
crime that 1t weighs if there. ave ciraumstmncés to

. vy
merit leniency. : ' ¢

‘Whe qurrent gtatute progcribealthe'admissioh of
evidence gecurad in v%olation of the federal or

gstate tonstitutions. This proscription has been omitted,

Such is not to suggest, however, that such evidence

must be admitted, Rather, it was deleted for the

following reasons:

(1)  Under the usual rules of evidence some

w 12 -
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evidence securedlin viglation of our constitutlons
lg admigeible, e.g. gtatements secured in
violation of Qné‘s Miranda rights are
admissible_fof lmpeachment pﬁrposes; and
(2) In light of the brpad Variety of avidence wﬂich is
. constitutionally required to Ee admitted, -
ﬁhe statutory prohibation against admission
of some types of evidence could be iltself

constitutiondl error,

Subsection (h): .This subsection contains thé
touchstone of the gpecial ﬁentenciﬁg proceeding.

There is onlf & éingle question pregsented in the
proceeding., If the jury is unanimously conviﬂced
beyond a ;éasonable doubt that there atre not sufficient

mitigating cirvcumgtances to merit lenlency, then

the sentence lg death., However, Lf at least ten

CJurors are not convinced beyond a reagonable doubt

v

Ahat there aré not sufficlent mitigating facts to
merit lenlency, then the gentence is life imprisonment

. without release or parole, If the jury is unable to
. , L

decide one way or phé'othe;; the court may daclare a
misgtrial just as in any other case where the jury cannot
return a verdict., The posgibility of a migtrial and,
eventually, another specilal gentencling proceeding is
impoxtant, For some jurors when put to the test of deciding
a. question upon which & person's Life depends, simply

-1
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in the sentencing proceeding having to do with aggravating

cannot do 8o, ‘The current gtatute contains no )
pfov;sion agonoerning what héppens 1f the'jﬁry is unabie
to answer the questions in the sentencing proceeding.
This subsectlon contains. spme significant departures

from.our current statute in both what Lt does and does not

contain., In the current statute there are four quegtlons

circumstances, mitlgating circumstances, gullt with

clear certainty, and probability of future criminal agts.

In this proposal the aggravating circumstance
ig ghifted from the sentencing proceeding to the "guilt”
phase in which it is an additional element of the orime

of preweditated murder, The queskion concerning

nitigating clircumstances ig retained in this proposal

in largely the same form,as the current statute.

The ¢uestion having to do with quilﬁ with c¢lear

~certainty has been deleted. Apparently it is supposed

to be a higher burden of proof than proof beyond a reasonable

doubt. However, no one really knows what it meahy’

or how to define lt. Our legal éystem hag spent hundreds

uﬁlyearé grappling with the meaning of proof beyond a
raagsonable doubt, W@'suggaat fhat a capltal murder
gtatube il not the place ﬁo introduce novel legal
concepts, 1L such can be avoided. None of the statutes
which have been upheld by the United States Supreme

Court requirve gullt be proved with "clear certainty”

o 1A -
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and, thersfore, it is not conshitutibnally necessary,
ﬁbrhhermore, to our knowledge at least, no other state
requires proof of guilt with clear certaintyv

’Also abandoned is the last question~containedl
in téé current statute having to do with probability
of future criminal acts of violence that would
constitute a continuing threat to soclety., This questioﬁ
waé drawn from the Texas statuﬁe.and wag very important

to the decision in Jurek v. Texads in which the

Texas statute wag upheld, However, it was not significant

bacause of the qﬁhﬁtion'on its face bub bacause it

was through this guestlon that the Supreme Court observed
that the Texas courts admitted evidence that went té

tha existanée»or notlof mitigating circumstances, The

Texas statute on ilte face, queried nothing of mitigating

clroumstances.,

R

The statutes in Proffitt v. Tlowxlida, supra and

Gregg v. Georgla,.428 U.§. 153, 96 &, Gt, 2909,

49 L. Bd, 2d 849(1976) have no questions concaerning
. ' 3

Future criminal acts of violence, Theréfore, it is

not ~constitutionally required.
Frankly, the quegtlon lmmerses a caplital punishment
stakute inkto a guagnire. The overwhdlming quagl-

gelentific evidence (usually from anti-capital punishment

. scholars)  ls that it cannot be proved that one will

probably commit future cximinal acts of violence., Since

. LR

2nd- Supp: App: 00017 — - o



o

which are contained in our current gtatutae.

*p///?bfﬁ’/wi,wf///t{ C(/( g \17 .
Véfg&gfﬂ ¢ /7&(575; @cu/ O ‘Z o ":

the qgestion ig not necessary for a constitutional capltal
punishment statute, it should be forever abandoned. ()
SECTION 8.
This section enumerates some clrcumstancas which the jury
could find as:ﬁitigating clreumsltances to merit leniency,
Importantly, howeverf‘it does not restrict the Jury ﬁrém finding

mitigating circumstances not enumerated -- in Lockett v, Ohio,

supra the Ohio statute was ruled unconstitutianal because the

mitigating circumstances which could he considered were too

CLimlted, .  ' ¢

Subsections (a) ~ (g) enumerate the mitlgating circumstances

There are some wording

changes, however, Subsection (h) is new and concerns whether there

le a likelihood that the defendant will be a danger to others
in phe'future, Through such an inguiry, taatim@ny of the
defendant's,péycholoqical or psychiatric condition WOu;d
clmarly he adml sxbLo Buceh testimony would'frequently reveal

hat th d@fondant is aLLlicaLed with some sgort of pcraonaLa

v

dlsorder. - : . . o .

SECTLON 9.

This section provides asg does the current statute,
te 0 f

RCW 9A. 32. 046, that once a defendant ls adjudged gullty of

aggravated first degree murder and where it is found that there are not

gufficient mitigating clrocunstances to merit lenlency, then
the sentenco is death.
\)FC“I‘ION 10,

PSSR SR

Thisg section contalins basigally the same notlon as the

-1 H -
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current statute, RCW 9A. 32, 047, that when a
iy commuted by the govarnor or invalidated by
sentehce is "life imprisonment without release

proposal, however, is expanded to provide the

death sentencao:
a court, thalb the
or parele. The

alternative

sentence in some sltuations not coversd by the current law.

-

For example, under the current statute 1f a death sentence

were invalidated for other than constitutional reasons, the

alternative sentence would be inapplicable., Also the current

statute does not cover invalidations of death sentences by courts other

than the state or federal supreme courts. Thus, the current

'statute would not necessarily cover an invalidation through federal

habeas corpus or state pdrsdnal restraint petition. The

proposal corrects these deficlencies.

SECTION 11.

Bubgectlion (a)s This

a déath gentence. Thig is
capital punishment scheme. :

gubsection b)Yy This

trial court to glve notice

provides for the automatic review of

an important factor in any constitutional’

gsubsectlion reguires the cléark of the

to the supreme court and the parties

that a sentence of death has been imposed, It is by this

'

s

notice that the automatlc sentencing “review is

-

commenced .

Subgection (¢): 8Since a verbatim rveport of the trial

court proceedings is necessary £or the suprems court ko conduct

its review, this subsection requires that the defendant or hils

attorney order these documents within ten (10} days of the

entry of judgment and sentence.

o L7
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beglns to run, -

record of the trial. The réport may, however, be nseful to the

Subsection

(d) v Once the verbalim repont of proceedings

is filed in“the clerk's offlee and approved, the trial court

t¢lerk malls it and coples of all the clerk's papers to. the clerk

of the supreme court., The clerk of the supreme court acknowledges

receipt of these documents, This is signiFficant for it is from

-

the date of receipt thah'the supreme courﬁ's timeé for review

Subsection (é): This requires that the trial court judge
submit a report concerning the trial, the crime, the victim, and
hhg defendant té tﬁé guprema court. Our cuxrent st&tute,

RCW 16 94,030, requlrea such a r@port Wthh requirement was

probably drawn from the Georgila oapJLaL murder sLatuLo
However, there is no such reporb in bhe Texas or Florida statutes.
Prank]y, the report g of marglnal value since the
suprame gourt in its seﬂ@enclng review will examine the entire
Buprene
court in focusing ite attentlon on potential probiam'ateas.'
The form of the repdrt contaired iw this proposal is largsly
the product of a task force which was,appointed by the supiepe
agourt to deveiop a form uncder our quifrent statute, There m;e, of coursae,
modifications to accomodate this vevised capital murder schome
TE€ the trial Judge ls to make a report, Lt is desiraple
that the ﬁorﬁ of the report be statutorily sgpecified. Although
a reporL form was devaloped for use with the current aLaLulc, we
da not bQLlOVe that the form presently avallable Lhrouqh the

supraeme court has ever been. approved by the courl,

- 18 -
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Subsection (f]:

Ag does the current statute, this subsection

regquires that any senteﬁqe'review and appeal be consollidated for

consideration and disposition.-

'

Subsection (g):

This is an dmportant addition for it
specifles exactly what the supreme court must do in a sentence
review. - Speclficlty is necessary so that capital casaes do

not get sidetracked as are the current death penalty cases now

pending before the Supreme Court, It must he borne Lin mind that
the items which the court is ' to consider in a mehtencinq review arae
independent of what may be.éopsidered by way of appeal,

Under subsections (g) (1) or (2) either the svidence of

guilt or voluntariliness of a plea of guilty, whichever is

appropriate, are considereqd.

Subsection (g) (3) requires that the court determine the

sufficiency of evidence as to whether there were nol sufficilent

mitigating. circumstances to merit lenlency.

Subsection (g) (4) requires that the court compare the
gentence ‘of death in the case before it with "similar casesy,

. ) : L
congldering both the crime and the defendant. This is an,

v
]

important feature in a sentencing review for it will enhance unifoxmity

in the Lnposition of capital punishment, Impoft&ntly, the

proposal defines ”similar caseg", Under our current statute thié WASG
not defined and the supreme court femanded the capltal cases
pending béfore it for the gathering of data on mﬁproximately

1,000 homoolide cases, wost of which had dublous conparative

value. The proposal defineg "sinllar cases" as those murder cases

- 19 -
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reportaed in the appellaﬁe reports since January.lr 1965 in
which' the death penalty was sought. This should provide sixty £o
geventy cases for review purpoges, There should be no problem in

gelecting for comparison cases reported gince 1965 for in

Gregy v. Georgla, supra the. federal supreme court allowed the‘

use of cases which ocpurred prior to the passage of the capital

"statute there under review,

Subsection: (g) (5) adds a new factor which must bé coﬁsidered

in a sentence review, i.e. whether the death sentence was the

-product of passion of prejudice. As alluded to, this factor

is not present in our current®statutory scheme, We have added
it because it seems appropriate that one not be executed ag
a result of a Jury's pagsion or prejudice and because a similar

factor was in Georgia's sentencing review process.

Subsection (h): This subsection specifies precisely.

"what the supreme court ig to do as a consequence of lts review

of a sentence of death. If the gourt finds a deficlency as a
consequence of lts sentence review, then it must invalldate the
sentence and remand for re-sentencing. AL the refsentenciﬁd‘

the deféndant would get life without parole, On the other hand,

Lf a sentence of death 18 affirmed, the cage ils remanded to

. !
the trial court for the signing of the death warrant and so forth,

Subgection (i) This subsectlon vequires that the suprame

‘court decide a death penalty case within one-hundred and eighty

days from the time 1t recelved the report of proceedings and
clerk's papers. This reguirement is drawn from California Panal

- 20 -
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penalty. Our current statutes are confused in regard-to this

Code §190.6 . wherein the Californhia supreme court must decide
a capital case within one-hundred and fifty days,

A time requirement for state appellate review is desiyable,

Some of the capital caseg pres

i

ently pending before the court have been
there almost thiee years ahd.iﬂ none are there éven briefs on
the ﬁerits., | |

Our current statutes are ih conflict as to when a death
warrant‘igﬂissded; This'propésal makes it clear that the
warrant is.issued'onoe a sentence of death ls affirmed by the
supreme court, As to the qon%ents of th@ death warrant,
the propbsai draws heavily. upon RCW 10,70.080,

| BECTION 13,

This section deals with the confinement of a defendant

after the entry of a Jjudgment and sentence imposing the death

Lesue.
Basically aftér a death sentence is impgsed the defgndant
oy
is confined in segregation at the pdénitentiary. Scégregation
ig appropriate begause onhe ﬁnder gantence of death. has lesg to losge
than other prisoners. Thus, smgréga£ion W confinement should

minimize the danger Lo others.
This section establishes a new method of execution -— by

lethal injegtion, Presently, #some controversy surrounds the

infliction of death by hanging which can be avolded by

“ 0L -
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providing a new means of exegution.
The proposal here 14 a synthesie of the statutes of Taxas
and Oklahoma which hoth provide. for death by lethal injection.

The Texas statute wag approved in Ex Parte Granviel, 561 S.W. '

2d 503 (Tex. 1978).  Both the Texag and Oklahoma statutes can be

found in that, case,

]

The statute specifies the use of sodium thiopental which

is a fast-acting anesthetic. ‘The authorities we have. contacted

state that sodium thiopental will adecquately mcdomplish the

task but thatnthére'are ) varietyloﬁ other drugs agqually as
| . .
satisfactory. Sodium thiopén%al will produce unconsciotsness
in about fifteen seconds and death will follow'painlessly[
fhe only pain will be that associated with the prick of the
needle, | a

Hanging'@slihaiuded asg a fali back to lethal Injection in
the unlikalylevent that some court Ffinds fault with phe primary
means of execution.

SECTION 15. .

This 1d drawn from RCW 10.70.100 and 10.70.110 and aoﬁ@érns-
malnkbenance of feodrds and return onnkh@ death warrant.

Thig. deals with the establishment of a new execution date
if, for any }eason, a defendant 18 not executed on the appointed
day. Alproyiwion gugh as thig lg n@cassar% because in any
case there ave likely to be several, if not many, stays of execution

From gtate and Lederal courts.

“Shd Siipp. App. 00024



Thig repéals our current gtatutes which would no longer be
needad once this proposal is enacted.
SECTION 18.
This is arf emergency clause for the immediate effectiveness
of this act, This is desirable since our gurrent statutes
are probagly no good. |
SECTLION 19

A severabllity clause is obviously necessary for this

vy 11
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Voter’s Check List

tvery Washifigton voterwill vote on six staté rieasures and on the position of secratary. of staty at thé appiroaching
state genaral alection, Tussday, Novensbar 4, 1975, The ballot titles for the state measures and:the statewlde ballot
fér seeratary of-state abe 'r.e-p'rbé’déed below at a converlence to the voterin prapating to go to the polls or castan
absentee bullot. Betswse of the annual stte genersl election law, some lagltlative positions and sorme partisan
county offices will be voted upon for unekpired terms In diffarent patts of the state, Because of the great varlatlon
in togul ballots, it 1 not practical to neldde o cheek 5t for Jocal offlzes In this pamphlel, Howayer, votars are en«
couraged to bring-any lists or sample ballots to the polling place to maka voting easier, State law reads: “Any voter
nray4ake with Wi tistor the polling: phece any printed or wrltten nremarandum fo asslst ot in wsarking or preparing
ks Ballo?”, (RCW 29,541,100

Propesed by Inlallye Petition _ Propused by Intttative Petltlon
NmATIvE MEASURE No, 314 miriaive measure No. 316
Bhall  dorporatlons  pay o 12%  wxelbe fax Shll the death penulty be mendatory In the

measursd by Income o thet speclal schios] levias case of aggravated murder In the first degree?
may ke redveed or éllminated? :

Shall the Governor, In filling .8, Sendte veudn
cles,. be limitad. fo the sama polltleal party us
thvefarmer ncumbent?

Shall the wxisting constitutiona! provistons relating
fo the {udiclary be replaced by o new and res
ylved Judiclal arficla?

YES ".“’!b‘ﬁl'i""‘,!rvill‘l'!“""l"r'\"""’,llll:"" YES EEEEN 2R R 2222 R SRR R AR RN
Dv : L E o B I I D

Nb TR R R R R Y VNV I e RN YL e

YGs‘ ‘"‘\'l”"""""l“|‘.“'0!“ﬁ0|l.‘_““"" Ygg A TR R BN I B N ) H!'VI"I"'Q\!'Vlvlt]“'.‘?[]‘
No AR A R R R R R S AT R TN } No FNN O R g ST FRE bR T b Fr e b DR CF AN RN EEY D
. Froposed fo the People by the Leglslature ' -Amé‘r’s@ggwpz}h:;ééb};aef;h‘gt'agggq’ﬁz?jmuﬂon
REFERENDUM BILL N0, 35 SENATE JOINT ResaLution No. 101

Amemdfﬁém”fé the State Constitution Amendmém to the State Constitutlon
Proposed by the Leglsioivre

Proposed by the Leglslature

SENATE JOINT RESOLUTION No. 127 HOUSE JOINT REsoLUTIon No. 19
Shall o gommission be creuted to fix all legisla gh‘u‘““ \*é’.g's‘hiﬁcgw}'sl-cons;lffwiun Ef’ “T"’é‘;’i“ ;{;
tive salarles e laglslators’ eligibility. for olecton | RETME - gavaramentd| assistance  tor sivdents o
to olher offices be expdndeds .ggn;ﬁgﬁgg_gﬁql InsHiutiong—iimited by the federdl
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SEGRETARY YIU"F“ _STﬁTE‘ — One Yooar Unexpired Term—Vote for One
Republi'c&n Party Democratic Party
BRUCE K, CHAPMAN tvivvrciiiorisvinminy KAY D, ANDERSON «ivirvinivcimmnniinn u
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Introduction to the Official Voters’ Pamphlet WSL e

51X state rgasures Hdave been refarred to the voters for thélr approval or rejection at the November 4, 1975, state
general election. As required by law, & publication contdlning the officlal ballot ttles, attormey general's explana«
ttons, staterments for and dgalhst, and rebuttal stateents, logether with the full text of sacl of the state measures,
must be malled to each place of residence 1nthe state by the secretary of state prior to the general election, The offl-
clal ballet titles and explanatory statements have been prepared by the attarmey general, The statements for and
agalnst and the rebuttal stalements have been prepared by committess appointed under a procedure established by
law. The secretary of state has.no authorty 1o evaluate the truth o accuracy of any of the stateinents made In the
pamphilet or o alterthelr content In any way,

The. text of thy gonstitutional amendments which will appear on the ballot this fall are preserted In a new
format this year Eachi of the amendments repeals or otherwise modifies the effect of existing constitutional provie
slong, These repealod. or affected provisions are presentad In the left-hand column of each lext page and the pro-
posed corstitutiondl amendmants dre presenited in the rightshand column of the page. In this manner, voters can
directly compare the existing provisions withy the proposed antendments, We hope. this new format will make it
egsler for the voters (g understand-thase complex measures, A candidates” pamphlet, contalring the statemants of
the candiddtes nominated for the position of secretary of state ls found on page 30,

As Secretary of State of the State of Washington, | hereby certify that | have caused the text of sach propogsed
measure, ballot title, explanatory statement, staterment for and agalnst, and rebuttal statemenl which appears i this
publication to be compared with the original of such documents on file in thy office and | find them to be full, true,
and vorrect coples of such ortginalsWitnass my hand and the seal-of the state of Washington this first day of October,
1978,

ARY

il

BRUCE K, CHAPMAN

Secretary of $tate

Table of Contents

Staterneiity For Complete

' tnd Agalngt Toxt
Initiative Measure 314 4, 5 16
Inftiative Measure 316 6, 7 20
Referendum Bill 35 | 8, 9 20
Senate Joint'Res‘o-lution 1071 10, 11 21
Senate Joint Resolution 127 12, 13 26
House Joint Resolution 19 14, 15 28

Toll-Free Telephone Voters’ Service

Agaln this year, the office of the Secretary of State will provide a tollfree telephore line for election Informa-
tion, Voters.from any part of the state may call the tollsfree number to: recelve background information on the state-
wide ballot measures, Information on abserites voting; or other assistance In.cannection with the state general elec-
tion. The toll-free number I 1-800-562-6020. The Information service will be in operation Monday through Friday
from 12 p.m. 1o 8 pan, through November 4, It will also be open on Saturday, November T from 9 aum, to 5 p.m, and

on Wednesday, November § from 9 a.m, to § pom, We encourage Washington voters 10 take advantage of this ser-
vice,
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Ini ti ative

TO. THE PEOPLE

Statement for

When the Leglslature falled to reduce consurner taxes and
golve tha school funding crlsls, more than 122,000 Washs
Ington voters signed Infttative 374,

YOU NOW PAY MORE THAN YOUR FAIR SHARE

[tiefividual taxes.are foo highy corporale taxes are {ao low,
Sules taxas hive been lncreased four timas b éfxteen years
Proparty taxes have nearly tripled. State tax loopholes banefit
tha large corporations. Inftlative 314 gives Individual taxs
payers a long overdua break,

[NITIATIVE 314 TUTS PROPERTY TAXES

nlttatlve 314 shifts thetax load from Washington property
owtars, includlng Washingtorebased businesses, Property
taxes will-be teduced by $195 milllon a yesr: The tax on cor-
poryts profits will be puld otily by thosa who can afford it v
malnly Targe, out-ofstate corporattons which pay minfmal
property taxes and emplay few people In the state, Tha state’s
100,000 unineorporated siall businesses will be exempt,

INTTIATIVE 314 RELIEVES
THE SCHOOL FUNDING CRISIS

Inttative 374 15 the only resfistic sliernative 1o spaclal
school levigs for funding the basie needs of schools, With
expectot economlay In school spending, it will replace most
of speclal levies. Speclal levies can then be used for speclal

purgoses. Schiools will remaln under local control, Fallure of

314 will only warsen tha school funding problem,
INITIATIVE 814 STIMULATES BUSINESS
AND CREATES JOBS
Irfttative 314 keaps miore than $700 million In the state that
would otherwise go to outvofstale stockholders as corporate

four

Ballot Title:

Shall corporations pay a 12% ex-
cise tax measured by income so
that special school levies may be
reduced or eliminated?

NOTE: The ballot tile and explanatery statement werg:
written by the Attorngy General as required by state law, The
complate text-of Infthative Measure 314 baglns on Page 16,

dividends or to the fedaral government as. taxes, This money
can b skﬁ)sm: by comsumers to.stimulate business and create
fobs for Washinglof®s 150,000 utiemployed workers, Gorpo-
rate busingss continues to grow and prosper tn the 45 other
states which already tax corporate profits,
Rebuttal of Statement against
The big business opporients have claverly tried 1o cloud this
issue, Thelr goal 1s to-confuse and frighten votars with state-
ments that cannot Ba substantiated, Their allegations have
baen proven Incorract In the 48 other states with a corporate
tax. Reémembet, when the clouds are cleared, 314 coas four
thingss (1) Substantially reducas proparty taxas; (2) $hifts our
tax burden by taxing corporate profits only; (3) Helps solve
the school funding crsts; (4) Sthmulates our economy and
craates jobs
Volers' Patiiphlef Statetnent Prepared by
NAT WASHINCTON, State Senater, Democrat; CHARLES
MOON, State Representative, Demogral; and JOE MAUSSLER,
State Representative, Demotrat,

Advisory Commites: Dr, REED HANSON, Departmant of
Economilcs, Washington State University; JAMES AUCUTT,
President, Washinglon Educatfon Assoclation; JOE DAVIS,
Prasident, Washingtan  State  Labor Councll, AFL.CIO;
MAXINE KRULL, Presldent, League of Women Voters of Wash-
Ingteny dnd TOM HALL, Presidant, Washington State Dairy
Federation,
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R A G oL o
The Law as it now exists:

The state doas not now (mpose ity tax iedsured by het Incore
ot profits on vorparations or any other taspayers, Gorporaftions, and
othisr types of busingssds, howeven fow pay varlous -exclge arid
proparty taxes, 1gethier with llcetse fes. The waln exclse tax s the
bustness and occtpation tax, which 1o meastred by grosy ncoma
(total buslness volunie) amd which I imposad & varions ratas of nat
tvore thar 1% Thete 18 1o restriction on the purposes for which the
moneys derlVed from the business and oteugation tax may be- ex-
pendud,

if approved into Law:

THis Inttiative, (f upheld by the courts, would Imposs upan cote
porations a 129 tax measured by net income or profits derlved from
thelt buginess dn this state, Revenue. racatved front the fax would be
safmatked -for sehosl support, The annual ficerise fees which are
aurreitly pald by corporations would be allowed as credlts agalnst
the new tax, The business and octupation {ax and other exglse s
property taxes, however, would tiot be allowed s such credits,

Statement against

MASSIVE TAX INCREASE~—ANDY §TILL
NO ANSWER FOR SCHOOLS

Inftlative 314 would False only about hall the money
needed to réplace speclal levies-—speclal levies weould st ba
ratessaly, Passage would conslderably delany a warkable solu-
ot for-schools ag the Inltiatlve Is cartaln o be challenged on
its constitutionallty—the Legislature will be reluctant to acl
untll the courts declde, Passage would add -additonal prob-
lems of more: control frori Olympla and less decision making
by local ¢itlzens,

DOVBLE TAXATION-A TAX ONPEOPLE

Corporate busiriesy already pays the stale buslness and
occupations tax (e same as all-other business, Only a fraction
of the 40,000 corporatiors doing business 1 Washington are
based out-of-stale-all the rest are Washlngton citlzens dolng
business in Washington, Washington owned and operated
business would have no other alternatives than to ratse prices
arlay off workers—those faced with out-ofstate compelition
may ba foresd out of business,

MORE §TATE SPENDING-NOT LESS.
TAXES FOR PEOPLE
Iritlative 314 adds a new tax and mors money for schools
without contrals for prudent spending and local school ace
countablilty, It creates another costly state bureaucracy to
adntinister and collect the tax, It does not roll-back already
voted school levies for taxas in 1976, There s no provision to

require Tandlords 1o, pass any fax refiel oo rentors, 1L says
'niothl'n'ﬁ; aboul limiitng or eliminaling spocial levies-—levies
will sl be rigcessary and will grow as tn the past,

A BUBINESS INCOME TAX=-DCOORWAY TO
UNLIMITED PERSONAL INCOME TAXES
inltfatlve 314 1s a nel incote tax on business, If held constls
tutional by the courts, the door s open for an Incoma tax on
individual salartes and wages.

Rebuttal of Statement for

DONT BEFOOLED! Substituting-one tax for another does not
create jobg for unamployed or stimulate business, Double
taxatlon of Washington business to get al a few outwof-slate
firms hurts Washington cltizens, With no exemptions for small
businasses, 314 niakes Washington's business taxes the na-
ton's highast-wyou will share that burden In higher costs for
faod, clothing, utllittay, and other basics, DON'T BE MISLED!
314 dags not guarantes tax rellef or It special levies!

Voters' Pamiphilet Statement Propured by:

MUBERT ¥, DONGHUE, $tate Senalor, Democrat; and IRVING
NEWHOUSE, State Representative, Republican,

Advisory Committee: JIM MATSON, State Senator, Repub-
llcan; WILLIAM 8, LECKENBY, State Representalive, Republi
can, Co-Chatrman of Committee Agaihst “314"; and DORM
BRAMAN, Co-Chalrmian of Committes Agalnst "314."
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Initiative

Measure 316

TO THE PEOPLE

§i%

Statement for

PECGPLE ASKED FOR INITIATIVE 318

fnttiative 316 Is being presented on the ballot because over
120,000 individual voters asked for 1t by signing initialive petl-
Hons These citlzens are understandably consetried aboutcut
rant methods for handling convicted murderars, Under pre-
gant Washington State law and practice, even the most hels
nous mrderer sehtenced 1o lite lmprlsonment 1s, at [east
theoretfeally, eligible for parole within 13 years dvd 4 months,

INIFIATIVE 316 WOULD REINSTATE
LIMITED MANDATORY CAPITAL PUNISHMENT

inftiative 916 smetids Washlnglon: $tate law to provida for
mandatory capital purtishmant for certain speclfic aimes of
rurder, These would be valled “aggravated murder In tha
first degree’ and would include murdar for hire; murder
committed durtng rape or kidnapping: and murder of a peace
officer whio 15 performing officlal duties, (See additiotal
¢rimes specified in-complete text of Inftiative 316 In back of
pamphlet), :

CAPITAL PUNISHMENTACCEPTED
BY MOST AMERICANS

Sinde. 1972, 34 states (and the Fedaral govarnment) have
reinstated capltal punishment. Opponents say jurles would
refuse 1o convicl 8 murderer If that verdict would result In
capital punishntent, Yel, well over 100 persons In the U8, In
the ladt three years, have bean convicted of crimes which sub-.
Juct them {o caphtal punishment,

Ballot Title:

Shall the death penalty be manda-
tory in the case of aggravated
murder in the first degree?

NOTE: The ballot tlile and explanatory statement were
written by the Attorrey Gensral as required by state law, The
complete text of Initiative Measure 316 beging on Page 20

SCALES OF JUSTICE NEED RE<BALANCING

Inltlative 316 would serve several vital sochal functions, It
wauld provide a deterrance to the would-be murderer; it
would fdentify those crlmes specified I Inttlative 316 a8 par-
Heularly outrageous to soctely; and It would serve to reln
force suclety’s contern for the dignity arid value of Innecent
human life, The viciims of helnous murdars and thelr familles
have been neglected for too loig. Help re<balance the scales
of Justice By voting for Initlative 316 November 4th,

Rebuttal of Statement against
Qpposidon argumenty are an assortrent of amotional ap-
poals and misleading statements, Opponents well kiow the
U8, Suprerme Cowrt has vuled caplial punishment must be
mandatory. No study hias ever found that capital punishment
does not deter helnous murder, it 1s just not trae that Jurles
will release persons proven gullty of murders speclfied in inbe
tlative 3161 Murder rates? Here's one: Washington, up 30% In
19741 Convictad killers do kil againi |ust read the newspa-
pats|
Voters' Pamphlet Statement Prapared by:
AL HENRY, State Senator, Daemocrat; EARL F, TILLY, State
Represartative, Republican; and MARGARET HURLEY, State
Representative, Damocrat, :
Advisory -Committee; JACK SILVERS, Master, Washington
State Crange; ALBERT D. ROSELLINI, Former Governor,
Pemocrat; and PEGGY SJOBLOM, Legislative Lialson, Family
and Friends of Mlssing Persons and Victims of Violatit Crimes,
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| The Law as it now exists:

In gecordance with rullngs of both the Unlted States and Wasgh.
[ngton State Supreme Court, the maximum penalty for first degree
mitrder or kidnapplng under prasent law k¢ life imptisonment, Thesa
declslons are Incerporatad In (he racently passed revislon of the
state erimltal. code, which 1s 1o become effective July 1, 1976

The effect of Initiative 316,
if approved into Law:

Thig inftlative, if upheld by the courts, would add-tq the new state
eriminal code an additfonal degres of murdar labelod “aggravated
murderin the (st degrae”’ Ttwould then provide for the mandatory
[n}p'o:si't‘:lon of the, doathi penalty Ta thé gasa-ol any conviction of thiy
dr m,G-..

Murder b the ftrst degree would constitute aggravated murder In
fhe first dégrad under dny of the followlng cireutristances!

) Whan the viedm 13 2l erforeemert offlcer or fire fighier
performing 1§ otflctal duties; ‘

{2) When the defondant 15 serving & tetm of Imptlsonment In &
gtale [rstitution atthe time of the ast resulting i (he death;

(3) When the defendant commitled or soltclied another person to
sommit-the murder for pay;

Statement against

Under Washingtan law, the death panalty “must be in-

fitcted by harglng by the neck,” This Inlliative miakes hanging

“andatory --{he only possible peralty upon conviction.
Viote against this barbarie practica,,

HANGING 18 WRONG ‘
Executlons degrade and bloody ug all. Hurman Hife isn't ga-
arad when we. kil In the nairie of the State. Murderers should
b tgckad up-not imitdtad,
HANGING DOESN'T PREVENT MURDERS
Criminolbglsts have made dozens of studlds to determine
whether the death penalty reduces the number of murders.

Every ane-of therh has found that it does not, States without.

capital punlshment have the lowest murder rates. Last year,
thie miurdet rate was highar fn almost every state that hay the
death penalty, than 1t was In Washington,

“MANDATORY" HANGING PREVENTS CONVICTIONS.

Jurtes ofterv-acqull when convigtion requires & death sen-
tence. “Mandatory” capltal punishment was abolished Jong
ago fiv evary state (. the country - Includifng Washington, In
1909~ primarlly bucause guilty men were belng set froe by
juties unwilling to sentence them (o die,

HANGING 15 UNMNECESSARY '

It 15 not true that mutderers sent to prison for life get out
and kil again, in all Washington’s history, no ene who could
ha exdeuted under this Inltlative hag ever been paroled and
then commitied another murder,

{4) When the murder was commiltted with Intent to conceal the
eommission of anothier ¢rime or the (dentity of any person commit
ting thal crime, or when the murder was commitied with intent (o
obstruct [ustice;

(8) When there I more than one vigtim and the murders result
from asingle act or ware part of a commaon scheme or plan;

(6) When the defendant committad the murder In furtheranca of
the crling of rape or kdhapplng or In Imimediate flight from thosa
crimes,

i the death penalty provistons of this hnlflative ate found to be
tnconstiluttonal; The Initfative substitutes & mandatory senterte of
iife Imptigonmiont, That sehterics sarmot bis suspended, deferred nor
commyted by anyone ofher than the Gevarnor, '

HANGING )5 IRREVERSIBLE '
innocent people hiva beeri convicted of murder, Sorma
have been executed. There 15 no way to pardon a man after
he 1s anged.

HANGING 18 EXPENSIVE
Death penalty tlals and appedls cost se much that 1t's
cheaper to fovprison a man for (ffe than execute him, Our tax
dollars could better be spent on police protection and ald to
fumilies of murder vietims,

Rebuttal of Statement for

Initlative 316 proponents clatm that 1t will show our out-
rage at certaln crimes of murder, All murders are outrageous.
Initlative 316 only applies to some. We neaed raal solutions to
the real problem posed by all homicldes, not Ineffoctive gas-
utes almed only al a few. Manging people won'l stop crime
and won't bring victims back, It certainly won't show eur
“eoncerr for the digrity” of human life, Vote agatnst this bru-
tal, senseless measure,
Votarg’ Paraplilet Stutament Prepared byt

GARY GRANT, State Senator, Democrat; RICK SMITH, State
Reprosefitative, Damocrat; DANIEL J. EVANS, Govertior, Re«
publican,

Advlsory Comimittes: Most Reverend RAYMOND G, HUN.
THAUSEN, Archbishop of Seatile; Dr. EDWARD B, LIN-
DAMAN; JOAN MASON, Prestdent, Familles of Murder Vic.
tims Agalnst Revenge; MARIANNE CRAET NORTON, Presiv
dent, Washington State Divislon, American Assoclation of
Unlversity Women; CHARLES Z, SMITH, Assoclate Deani, Unle
versity of Washington School of Law,

IR S‘evn
2nd Supp. App. 00032



Referendum
Bill 35

Chapteér 89, Laws of 1975, 1st ex. sess.

Statement for

The Selection of a U 8 $enator
Should Not be Made Bohind Closed Doors

1 1972 the people of the state of Washington passed inftia-
thve 276, the publlc disclosure law, pulting Washington ahead
of évery othér state Ih politlcal raform; in 1978, with the pas-
saga of Referendum 38, we have the opportunlty 1o ead the
natiow (1 a long over-die governmental reform-—the gelecs
tion of appolnfrents to the United Statrs Senate,

Under exdsting state law, I( o V.5, Senata seat becomnes vas
cant the governor may choose anyone he wishes, and it could
be a large firanclal contrlbutor, a relative or aven himself.
And thare 1§ no accountability. Under the proposed measure
i governor mugl choose from a list of threa names submitted
to hint from the duly-slecied state central committes of the
party of the Individual who vacated the senate seat,

Not only does this provide. a standard process of selocling
gppolntrentd, but. it also restores 4 check and balance Lo tha
selectfon process, Moereovar, It Insures tha retention of the
basts philosophy-of the Incumbent, [ the last sIK years gover-
fnors In New York and Ohlo appolited successors of the, op-
posite political party fo fill vacated seats——one was a Repub-
fican ftlling a previously Democratic-controlled seaf, and one
was a Democrat fling a previously Republlean-controlied
seat-—and the voters of the respective stales réjecled both
when they came up for election,

Why 15 1t neadad now? Referendurn 35 Is part of a trand
thal Is apparent on the state and federal 1evel, of decentral-

aight

Ballot Title:

Shall the Governor, in filling U.S.
Senate vacancies, be limited to
the same political party as the
former incumbent?

Vote tast by The mertbors of the 1978 Loglslatire-on final passage
HOUSE (98 mpmbers]y Yeas, 865 Nays, 313 Absent or not votlng, 11,
SENATE (49 mwmbers]t Yeas, 34 ] Nays, 173 Absent or not votlng, 1.

NOTE: The ballot Utle and explanatery stalement were
written By the Attorney General as required by state law, The
complete text of Referandum Bill 35 begins on Page 20,

lzing power In the executive branch of government and res-
toring chacks and balances to the govemimental process.
Maoteover, It iy of particular importarice In the stale of Washe
Ington from & practical standpoint because both Unfted Slates
Senators from this state are over 60 years of age, and slther
could be foreed 4o leave vifice dus tolliness or death,

Both- US, Senator Warren Magnhuson and US§. Senator
Hanry:M, Jatkson have endorsed Referendum 38,

Rebuttal of Statement against

In thelt rush to oppose Referandum 35 1ts opponents have
abandoned reason for emotion, Referendum 3§ Is endorsad
by both of our present .5 Senators, and Is supported by
Republicans and Democrats allke because 1t takes {he selec-
ton of U.8, Senate appointees out of the hands of orie men
and behind the closed sxacutive office dooty, and puts It info
the Hamds of 4 duly-elgcted, broad-based, statewlts. cormmilt-
teg, In an open dlection, The appolntment le too Important to
be left {otally-to (he whiny of one person, Referendum 35 s &
fong-overdue governmental reform measure that makes gove
grmant mare aecountable to the public that supports if,

Voters' Pamphief Statervent Prepared by

PETER VON REICHBAUER, State Senator, Democrat; and
ELEANOR FORTSON, State Representative, Democtrat,
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The Law as it now exists:

When o, vagangy occurs in the offlee of o Wnlited States senator,
the Coveriot-has the power {6 appelist a persti, without ragard to
His ot har politieal party-atfillation, o i) that vacaney until e next
general state-eloction, at which time the people kave an apportunity.
T electa person 1o'the office, Oéheral state alettions can be:field In
aither even or odd-numbered yoars; thus thie maximum term for
which an appuinted Unlted States. savator 1vay” serve without
standing for electlon is approximately twelve months,

The effect of Referendum
Bill 35, if approved into Law:

(fapproved, Refetendum BIIl No, 35 would Umit the Governor, In
filling.a United States $enste vacanty, to a llst of three names sub-
ritted by thi Stile Central Gommiltteo of the same political party ad
the senator why held offics prior tothe vacancy: ‘

Refargntiom B Ko, 35 would alse speel(y that elactions to il
such vacarcles ¢an b held only In aven=nutmbared yexrs, thug (i
¢resslng the term of an appolnted United States senalor (0 4 niax
fmum of approximately 27 months,

Statement against -

DON'T LOSE YOUR RIGHT TO VOTE
TEO POLITICAL BOSSES,
VOTE“NCO ON REFERENDUM 35,

B

When an elected poslilon becomes vacant {n Washington.

state between elections, that position 1s filled by appointe
moent, Bul only until the next general wloction when the
people élect a-suctsssor, Caneral eldctivng take place evary
year, . _

But Raférendum 35 would delay the elettion for ag long as
27 months Inthe case of Unlted States Senators only-—one of
the most [miortart of all the officlals we elect!

Referendum 35 allows unelected polltical bossas to choose
a Urlted Stales Senator for what can be a very long term;
now, the law allows an elected governor to il a vacancy, but
only for-a short térm untll the next general slection, Your
rght to vote [s to be given Lo partisan politfeal leadars,

No state has ever had a procedure such ag that proposed by

Referendum 35. Why? Because It elimfnates the longestanding

opennass found In the prasant process, promotes closed-door
party politics, and sharply curtails the right of the peopla to
vote,

Referandum 35 narrows the basly for selection, excluding
the well-qualified candidates simply because thay have the
wrong polltical affiifation or because they are “Independent.”

While the governor can be held accountable to all the
people of the state for a poor selection, the state cerntral
commitiee of a polltical party Has no such accountabllity,

Referendum 35 Is bad, It deprives the people of control In

order to turn that control over 1o a handful of political party
lenders,

Rebuttal of Statement for

VOTE AGAINET BACKRGOM POLITICS! State political comnmittees
are choden by a faw political parsons who make polltical deciilons

and who ate aceountable to wo one. They are rot elacted by the

pacple. Covernors ste glacted by the people and are accountable
to all-tha people. The suppurters of Refarandum 35 have glven no
reason. for what might be the most Important raasen 1o vote against
this propoesal=<it would delay the election of & Unhed States Senator
for as long oy 27 months!

Voters' Paniphlel Statement Prepared by

GEQRGE $COTT, State Serator, Republican; and IRVING
NEWHMOUSE, State Represemative; Republican,

nlné
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Senate Joint
Resolution 101

Proposed Constitutional Amendment

: Statement for

MODERNIZATION OF QUR COURT §YSTEM
Our pragent Judicla) article was latgely written in 1889 and
s ptmvarily destgned 1o deal with the kind and amount of (11
gatlion thal existed in. 1889, Times have drastically changed,
SIR 101 will moderntze vur judicial artde and provide us with
better tools to deal with contemporary pristslems,

FCGR YOUR BESTINTERESTS

SIR 101 will result n our courts being operated In 2 more

efficlent business«like manner, It ls supported by and in part
results from the recomrmendations of the blue ribbon Cltizens
Commilttag on Washington Courts.,

MAJOR IMPROVEMENTS WHIGCH
WOULD BE.MADE BY $JR 101

SJR 101 would make the following major improvements:

(1) Coordinaled administration of afl courts in-the state,
Yaou may have expérienced -some of the frustration and
delay which has l6d thousands of people to declde that
such coordination Is badly needed. Passage of §JR 101
wiil errable Washington to have a trus statewl de systet
of courts for the flrst time.

(2} Judictal Qualiflcations Commilssion for the disclpline
and removal of errant, ineffliclent, or arbltrary Judges.
The Commission members will be three (3):Judges, two
(2) lawyefs, and four (4} notlawyer memiers of the
genaral public,

ten

Ball‘dt Title:

Shall the existing constitutional
provisions relating to the judiciary
be replaced by a new and revised

judicial article?

Vote sast by the membors of the 1975 Leglslature on Tinal pagsage)
HOUSE [88 membars] : Yeas, 847 Nays, 2) Absent or notvoling, 12,
SENATE (49 merlsers] 1 Yous, 485 Nayh, 1) Absent or mot votlng, 3.

NOTE: The ballot title and explanatory statement were
wiltten by the Attormgy General ag racquited by state Taw., The
comiplete lext of Senate Joint Resolution 101 begins on Page.
21 :

(3) Upgrading of district courts, The quality of district
courts will be upgraded by (a) requiring that eventually
all of the Judges be quallfied as attorneys, (b) glving
constitutiangl tatus to district cours, (o) providing for
floxiblity and coordination In such matters as shartig of
wotkload and uniformity of procedutes, and (d) al«
lowing dlstricl courts to become courts of record by
fater logistatlve enactment,

. 1 . ¥ p
Rebuttal of Statement against
SIR 101 remaves no constitutional protections for tax.
payers, Our basic protection against unwanted changes in the
state constitution 1s the fact that all such changes must be
submitted to & vote of the people, Nothing in $/R 1071 changes
thal. There will Be only one chaiga, and that is to reform our
Judiclal system, Other arguments against $JR 101 are decep-
thve, Merlt selection Is “prohibhad” only In that the people
will keep the right 1o vote for judges.

Voters' Pamphlet Statement Prepared by!

PETE FRANCIS, State Senator, Democral; and ED SEEBERGER,
State Representative, Democral,

Advlsory Commiiae: KEN BILLINGTON, Chalrman, Citlzens'
Committee on the Cours; MAXINE KRULL) JOHN Mo
CLELLAND, JR.; IRVINE RABEL, Co-Director, Gitlzens for
Cotitt Refarm ~- SR 101 and WILFRED WOODS, Co-Direcs
tor, Citlzens for Court Reform - §{R 101,
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The Law as it now exists:

The Judiclal branch of state government: Iy egtablished and gove
arpyed bJ Attidle TV ot the Washington State Constitution, as
aménded, ] '

The state courts establlshed by Arlicle IV of the Constitution, in
desconding  ovder of authorlty, gre the State Suprerme Courl, the
Court of Appedls, and the Superlor Courts, Additlonally, other Infe-
tot courts are created by statute, such ay the varlous distriet and
munfgipal courts.

Thir State Supreme.Court has orlginal jutlsdiction In habsas cor
pug, qué. warranto, wrrd randamus 1§ 1o State officers, 1t alsd has the
authotity to raview declslons of lower tourts, excepl In some ¢ivil
getiong. when the mongy or propedy invelved ls worth less than
$200, Althoughs the Court of Appeals Ts: created By the Constitution,
He Jurisdfctlon Is defined by statdte and sourt vole, The Superor
Courts have orlgital Jurlsdletlon of contravirsies 1y excess of $1,000,
proliute, divorce, real propetty, valldity of taxes, felony crimes, and
all matters not exclusively vested-in anothar court,

When o vacanay oceuts on the Supreme Court, Caurt of Appealy
or the Supertor Courts, the Govarnor fills such vacaricy by appoint
ment, -ard the. parson 5o appointed holds office until the next reg
ular slection,

Justices of the Suprerme Court, and Judges of the Court of Appeals
and-the Superlor Tourts can-only be remevead fromroffice by a |olnt
resolution of the feglslature for cause cahgorred 10 by theag-qurths
of (g members.

Statement against

Vate Against SR 101

SIR 101 could ramoeve taxpayet’s constitutional protections,
[t violates the eonstitutional regulrement that armendments bie so
submitted that the people may vote.for or against them sepas
rately, 8JR 101 contaitis over forty separately identiflable cone
stitutonal changes, 1f the Supreme Court upholds this
miethod of submission, a damugitg reswrlle of the Constltu-
to's taxatlon and public Indebtednesy articles could lollow.

(1 viokates the doutring of geparation of powers by ‘
—~allowing legislators 10 declde whather to fund the courts;
—gurrendering o leglslative determination the general furls

diction of trial courts;
—guthorlzing laglslature to reduce Supréme Court at will)
--placing judictal Bravch undar constitutional suparvision of

state. auditor
=plactng Covernor In-dé¢ facto control of judiclal quallflca-

tions commigsion, X

It Watergate taught us anything, It is the need for an inde-
pendent Judiclary, unfettared by the executive or leglslature,

It is a hackward step ln judielal veform, by
wgohstitutionally prohiblting merlt selection and merlt reten.

tion of Judges, the two chief goals motivating Judictal res

form throughout the country,

it deprives citizens of valuable rights

It repesls constitutional requirement that Superlor Courts
declde cases within 90 days, Itrepeals requlrement that Supreme
Court glve written redsons for its decislons.

The Chief Justice of the $tate Supreme Court 15 selected by.the
members of the court for a- lwo-yaar tarm fror among those justices
who have the shorlest rermaining terms to setve, Although the Cons
stitutien 1 sllent ofi the adminstraliva control of tha slate’s court
system, & cowt adminlstratar's offfce with limlted powars Is estab.
shed by:stutute,

The effect of Senate Joint
Resolution 101, if approved
into Law:

SIR 0T I approved by the voters will repeal Arlicle 1V of the

‘Washington State Censtitution as amended and replace 1t with a

naw Arflels 1VA, Although the new articls would be, In many re-

spacts, quite simifar to the formaer arlicle, there are significant

changes, '

The muthod by which the Chiel Justice ts selected Is changed from
ohe Iiivolving Wiy sanforlly on the couit (6 an alection by  majority
vote of the members of the court, In addition, the Chlef justice Is
made the chiel adminisirative officer for the judicial systent of the
state, und. empowered Lo supervise and dired the performance of
the management and administrative dutles of the judfclal system.
Tha Suprame Gourt Is also empowered to divide tha giale Inta Judl-
clal reglons for admintgtrative purposes, and the Judges of each rov
glon shall salect a dhtel fudie to serve ag an adminlsirative Judge.

(Contindsd on Page 29))

§IR 101 rafses state costs, moves power to Olympla

it placés all trldl courl operations. under adminfstrative su-
Hervisign of supremis Court, This court has so managed the
appellate court -system that [ seven years the appellate
backlog fas risen by over 50% even after the leplslatire cre-
ated 12 rnew. positions on the Intermediate court of appeals,
$IR 101 1s not Jodicial reform,

Rebuttal of Statement for

MODERNIZATIONY 15 shotgun legislative tampering with eur
Consfitutlon the way to modernizet Shoutdn't wholesale revie
slon be dome properly - by othar means? EFFICIENCYT With
cally trial court operatlons superwised by Supreme Courl
unable to handle Appellate Courl backlog? $TATEWIDE
SYSTEMT Without assurad stale funding? JUDICIAL DISCIP.
LINET By Commisslon substantially controlled by Govemor
appointing almost half Its membership? WARNING! $JR 101
does nof implement Cltizens’ Commlitee’s recommendations,
Bo cargful - you have much to lase! Vote against §)R 101,

Vofers’ Pamphlat Statement Prepared byt

KENT E. PULLEN, State Senator, Republican; HAL ZIMMER-
MAN, State Representative, Republican; and BILL SCHU-
MAKER, State Representfative, Republican,

Advisory Commlttee: FRANK MALE, Former Chief Justice,
State Supramie Courl; ALFRED |}, SCHWEPPE, Altorney, Se-
altle; FRANCIS B HOLMAN, Judge of the Superior Coutt.
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Resolution 127

Proposed Constitutional Amendment

Statement for

‘ REMOVES CONFLICT OF INTEREST
Legisltors. set thafr-own salarles-an obvlous conflict of
Interest, 81K 127 would establlsh ap indepandent commission

to.set laglslator's salaties, ramaviivg this-conflict and placing

leglslators’ compensatfon In tha hands of the ¢ltizens,

The proposal would allow salaries to ba established on a
professional non-political basts and removes the lssue from
partlsan polities,

A POLICY DECISION BY CITIZENS

Al least 60% of the Commission miugt be chosen by lot
(sfnitar to a jury procedure) from thi state’s reglisterad voters,
The retmaining members could be selected so as to provide
expetlence fn personnel or salary management, This would
Insure control by the clttzen majorlty,

In addition, the right to file a referendum petition against
any salary (ncreage Is guaranteed,

A METHOD FOR SETTING
LEGISLATIVE SALARIES 15 NEEDED

An annual leglslative salary of $3,600 was set In 1965 and
revised by Initiative 282 by 5% % In 1973, Thus, only one
5% % Increase Has besn made in len years, A citizen’s salary
commission could keep salarles on a morg-current basis,

In accordance with the constitutional proviston for officlals
who do nol set thelr own salary, /R 127 wauld allow leglsla-
lors fo recelve gn increase during thelr term of office, so
Fouse members serving twosyear Lamms and Senators serving
four-year terms would be treated equally,

twelve

Ballot Title:

Shall a commission be created to

fix all legislative salarles and legis-

lators’ eligibility for election to
other offices be expanded?

Vote &gt by the membarg of the 1978 Legislature on final passage
HOUSE (95 mermbers) ¢ Yeas, 873 Nays, 17y Absent of rrot votlng, 4,
SENATE |49 manibors) s Yeas, 47) Nays,"13 Absant of el votlng, T

NOTEL The ballot Wile and explanatory statement were
wiitter by the Attomey Goreral ag raquired by state law, The
complete text of Senate folnt Résolution 127 begins on Page
206

EXTENDS EQUAL RIGHT TO RUN
FOR QFFICE TO LEGISLATORS
Presently, a laglstator may not be elected to an offlce If 1t
was created, or [ the salary was fncreased, during the logistas
tot's currant term. SR 127 givas leglslators the sama vigit to
run for office as other cltizens, but still prohibits appointment
to such an office,

Rebuttal of Statement against

Commissions seve a valuable purpose In providing. direct
decislon muking by-citizens and-a safeguard agalnst excesslve
power In governmerit, Since no legislator or lobbylst migy be a
member of this commission, It would provide a necessary
safeguard agalnst self Interest,

Voters’ Pamphlet Statemont Prepired by

GARY GRANT, State senstor, Democral; $ID W. MORRISON,
tate Senator, Republican; and HELEN SOMMERS, 8tate Rep-
resaritative, Democral,

Advisary Committess MAXINE KRULL, Presidunt, League of
Women Voters of Washington; T. PATRICK CORBETT, Judge,
Washington State Maglstrates' Assoctation; WARREN BISHOP,
Chalrman, State Committee on Salarles for Elected Officlals;
JOHN 8, MURRAY, State Sanator, Republicarn,
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The Law as it now exists:

Under the present state constitution the salarids of membsts of
the stale legldlature, as well s othey state slected offlclaly, are fAxed
by the Teglslature or by the people In the exurclss of thelr inltiafive
powers, Tl consiltution prohibits any sulary Inérease for wleplslalor
from taking effect durfng the tarm which the leglslator was serving at
the thne (he Increase was gramled, The constliution dlse profibits
any leglglator from belng. appolnted or elovted to my othier public
office which was ¢reated, o the compengation of which was Inv
C‘faa_sveg.,. duriig e legisfative: term for which the leglilator, was
-gfected, '

The effect of Senate Joint
Resolution 127, if approved
into Law:

$IR 127 provides for the creation of an independant commisston
to flx fhe salatles of members of the teglslature, sublect to review
and tilification by the paople by referdndum,

No.prasant ar former Teglslator or state-or Focal govermngntyl
officer ur employee, hor aivy reglsterad loBbylst, could bu.a membar
of the commlsgton, Kol legs than sixty. percent of the cohimlssion’y
membars would be chosen by lot fromt the reghtered voters of the
state, with one member for sach congresstonal distigl, The re-

o

Statement against

Commisstons, commilsstons, commilgsfonsi{l  Lat's. not
crewte another costly commisgion, amswerable (o no one; just
to- establisl feglslative salaries, Leglslators should stand up
and b counted when 1t comes 1o Incradsing thalr own sala-
vies, Don™t diminish thelr responsibility antd your volce 1n
governtnent by pussing this polltieal hot potato to a commiis-
ston,

In-grder 1o maintaln the accountabiilty that the voters have
fusiifiably demnnded, we urge you to defedt this consttus
total amendmert, Insist that legislitors face up 16 thelr re-
sponsblilty o Hster to ard e gulded by the cilzenty in set-
ting salarles! _

Presantly, stale-leglstators recelveran annual safary, of $3,800
and must wotk full fime In Olymplaan average of about threa
months gach year, White In Olymipla they recelve a $40 per
diem allownrice Yo defray lving expenses. The remaindar of
the year they must work part tme handling miscellansous
rinatters I thelr districls and elsewhere, Instead of voting for s
-new commission, we suggest that you carefully consider the
above facts and then wrile your legislator {ndleating your
preference for the proper salary: {a) less than '§3,800; (b) be-
fwewn §3,800 and §5,999; {¢) between $6,000 and §7,999; (d)
betwean $8,000 and $10,000; ot, (&) more than $10,000. You
miay also send your opinlon tor Salary Survey, Institutions
Bullding, Room 1158, Qlympla, Washington 98504,

malnlng miembers would be appointed In a manner tobe provided
by lmplamanting legfslation,

All parsans thus selectad fo-gerve-om the commission would then
be sublect to conllrmation by o superlor courl Judge deslighatad by.
the -chilel Tustice of the state supraing courls Ay parioh found by
reason of prejudice, spactal Intarests, or Incompelency to be unably
praperly t0 serve s members of the commission by the superior
courl Judge would be regflaced by others chogen In the same mianiter

as Ihe dlsqualified person was originally chosan,

The cotmisslon woyld Gle-any changas Tn salary with the secres
tary of state and those changes would become elfective ninety days
{ergafter unless blocked by the fillng of a referendum pelltion by
the paople: In that avent, the new salarles would nol take effact un-
less approved by the paapleal the next following general efection,

In addition, Senator |olnt Resolyllon Ne, 147 would alse remove
the-existing prohlbiion agajnst midvtarm salary Increases for memy
bers of tha lagislature aned wauld permit legistalors 1o be lected
thul nol appolnted) 1o ather public offices whith were created, or
the compaensalion of which was Increased, during the leglslallve
ferms forwhich they were eleclad.

Rebuttal of Statement for

Laglslators don't sst thelr own salurles — the tonstitution
specifleally prohibits such a clear conflict of Interest, Before a
salary Increase can be reallzed by a logislator he or she st
first be reselogted, Cltizen Tnput and lagislative aceountatitity
dre thus assuréd through the baflot box. Vote "No" on SR
127 and Reep this politically sensitive subject right where it
belongs - -the laps of the leglslators who answer to you,
the voter,

voturs’ Pamphlel Statament Prepared byt

RENT £, PULLEN, State Senalor, Republlican; RON DUNLAP,
Stale Representative, Republican; and DONALD L BOWIE,

thirteen
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House Joint
Resolution 19

P-'mpé;sv‘ed Constitutional Amendment

Statement for

HELP ALL STUDENTS

HIR 19 would amend the state constitution to maks 1t g8
strict but not stricter than the U8, Constitution, which permils
limited assistance to students whether they attend public or
nonpublic collegas and schools,

NG DIRECT AlD TO NONPUBLIC S5CHOOLS

fowould wol permif any direct afd to nonpublic schuols,
and would only provide public asslstance to students to the
degree already permitted by the Fedaral Constitution,

R stmply corrects 4. constitutionsl meonstétancy, glving
Washlngton the freedom to decide:whether ornot to:

(n) Make lowsInterest tultion loans any grants avellable to-

needy. students attending norpublle as wall as publie
-colleges and unlversiies,

(b To Include students of nonpublic slemeritary and sec
ondary schools In Himited but Important services, such
as health care, remedial help for disadvarmaged and
handleapped chfidren, and other student services,

SAME ASSISTANGE AS-OTHER §TATES

‘Buch asststance Is prasently allowable under the U.8 Con-
stitullon and 18 avallable to studaents in mast other states. Yet
many Washington students are deprived of these opportunl-
ties becausa of highly prohilbitive and disciiminatory wording
fn the state constitution, which 15 among the most restriclive
of all 50 states, '

CONTINUE THE DUAL 8YSTEM OF EDUCATION

The need to continue the competitive system of education

which offers a cholce Lo students Is now greater than ever,

fourfeen

Ballot Title:

Shal I Washin gtOﬂ 'y

constitution
be amended to permit govern-
mental assistance for students of
all educational institutions —— lim-

ited by the federal constitution?

Vote cast by the members of the 1978 Legistature on final passage
HOUSE {98 mumbers]+ Yeus, 867 Nays, 103 Absant ot nisf voting, %
SENATE (49 miomlioes]s Yoas, 383 Nays 8y Absent or notvotlrg, 2.

NOTE: The ballotitle and explanatory statement were prepared by
tha Fuperior Cowt undara proceduie established by law. The come
phalgtest ol House joint Resofution 19 beging on Fage 28,

America -was rade greal and strong because of this kind of
compatition,

_ SAVING OF TAX DOLLARS

IR 19 would encourage student freedom of choles among
all educational facliltlas, neluding nonpublic colleges and
schools which save Washington taxpayars over $700 million
dollars during @ blennium,

IN LINE WITH FEDERAL CONSTITUTION

HIR 19 anables us to-bring the state constitution in ling with

the U8 Constitation,

Rebuttal of Statement against
Public money will not go to private schiools, This 18 prohib-
fted by WS, Consltution and U.8, Supreme Court, Nonpubllc
sehools sava laxpayers millions of dollars, Public schools are
not weakenwd, Compeliton reduces costy, No problem of
Church-State separation axlsts in 34 states providing asslst
ance (o college students, or 26 states furnishing services. to
other nonpubllc school stirdents, MR 19 has nothing to do
with private school Independencay only student assistance,
Voters’ Pamphlet Statement Prapared by:
GORDON HERR, Stata Senhator, Democral; JOHN L Q'BRIEN,
Stale Representative, Democrat; and A, |, PARDINI, State
Representative, Republican.
Advisory Committess WALT T, HUBBARD, Staff Member,
Washfngton State Human Rights Commilssion; Dr. DAVID L,
MeKENNA, President, Seattla Pacific College WILIAM |
OLWELL, $tate Labor Leader; CARROLL O'ROURKE, Tacoma
Busimess Execufive; Dr. PAT SMITH, Former Administrator,
Kantum Hospltal.
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The Law as it now exists:

The Washington state constitution presently prohibits any
public money or property from belng appropriated for the
support of any reflglous astablishment, The state constliution
also provides that all schools maintained or supported wholly
or Tri-part by publle funds must be free from sectarian control
ot lnifluence; e Yhirdly, it prohibits any gifts or loans of state
ot logal governmental credlt, futids or property to or In ald of
any privatendividual, except for the support of the nsedy.

Thigse provisions of the state constitution prohiblt most
fortms of state or lowally furided asslstance for students at-
tending private churehsrelated schools, and (o a legser-extont,
for students attendthy other private schools and public
schaols as well, Spacific programs which are presently uncom.
stitutional Include thé use of public school buses to transport
children to churcherelated schodls, and the provision of finans
cial assistance elthar directly. or by treans of state guaranteed
Joan programs for students attfending elthar public or private
sefiaols, collages or universities,

Thae Fitst Amendment to the Unitad States Constltution, by
fes “saparation of chrch and state” provision, wisw restricts
governmerital asststande Lo students attending church-rilated
educational Institutions, The rastrictions upon such.afd re-
sulting from this faderal vonstitutional provision, however;

Statement against

HIR 19 will cost taxpayers more, weaken public edueation,
viplate church-state separation safeguards, and threaten pri-
vite school Independente,

. Cost Taxpaywrs More

HIR 19 will allow public money to go to private schools,
This. iy Inefitelent use of tax money, as reliable studies show
that subsfdization costs mote than absorbing students. [nito
public schiools,

Privale sducation Iy v valuable alternative, bul that Is not
the lssue, The guestion 15t “Should private schools: ba fi«
nanced by all taxpayers?” No. Public funds for education
should ba limited to public schaols under publlc control,

Weaken PublicSchools

HIR 19 will weakeh publlc education by diverting taxes to
private schools through thalr students; at a time when publlc
school seats are emply,

HIR 19 18 openwanded, 1T 1t pusses, can there be any doubt
that there will be tncreased prassure for transportation ald,
textbiooks, "antlllary services," and direct support, with ex-
penyive law sults at each step?

' Violate Church-State Separation

Most private schivols have a religlous. affillation, Taxpayers,
will be forced to underwrlte doctiines they do not agree with,
We should not make exceptions Incorstitutional principles to
sult the rmesds - of each speclal Interest,

v

are Teys strirgent than those now provided for by our state
constitution,

It Is tawtul Tor our-state constitution 1o be more restrictlve
It ragard to governmental assistance for students than s the
federal constitution,

The effect of House Joint
Resolution 19, if approved
into Law:

This propused constiiutlonal amendment would authorize
the legistature 10 provide such assistance as s pormitted by
the United States Constitution for students of public and prle
vate educational ingtitutions, Including those which are
church related for the purpose of advancing thelr education.
The amentmant would exempt such asslstance fror all state
congtitutlonal restrictions,

Threaden Privite School Independence
Private schoots will be sublect to more govermmental con-
trol, This plpér will Increasingly call the tune. _
Don't allow private schools to become part of the public
tax loads Vote agalnst MJR 19,

Rebuttal of Statement for

- We will not Usaye tax dotlars' ty spending more tax dollars
subsldizing private schools, Health care, busing, remedial
helps, 1oans, grants, and other services for private schools will
be d'very expensive tax addition, Other states have allowed
some support for private schools, al a greal cost to the tax-
payer and the public schools, This Is why we must preserve
our state congtitutional guaranteas, If HIR 19 passes, all tax-
payers could be forcad to subsldize speciiic rellglous teach-
Ings regardiess of thelr own bellef,

Voters' Pamphlet Stalement Prepared byt

GEORGE 8COTT, State Senator, Republivan; JOE HAUSSLER,
State Representatlve, Democrat; and MATTHEW Wi HILL, Re-
tired Justice, State Suprarme Gourt,
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Initiative |
Measure 314

TG THE PEGPLE

AN ACT Enacting the Washington Tranchise. Prvilage Fee and Com-
pensating, Tax Code) providing penalties; adding ¢ new Tile
to the Ravised Gode of Whashington,

B VT ERACTTED BY THE PEOPLE QF THE STATE OF WASHINGTON!

PURPOSE

NEW SECTION, Section 82A1, Domestic corporations of thly state
and -fafelgn corporattons admitted to do an Intrastate business in
thts state arg privileged to earry on Innumerable.and profitable setlv-
[tfes In this state In o corporate form. These cotporations are cur-
rezml’y subfeet fo nominal ard diseriminatory antival corporate privis
Tage foes, Thesa tees are [imited M amount, have 4 regressive Impac!
oit the smaller corporations any are mdngutéd by authorlzed caplial
stock which bears little or no relationshlp 1o the extent and to the
profitabllity. of the business opportunities afforded. vorpurations by
this state.

The putbose of thisihitative:Is to glve recognition to the fact that
the privilege of engaging In bushass activities Ti this state. as a cor-
porition, regargless of the characterlzation of these activities for
comineree clalse purposes, J& a substantial privilage for which
comingnsiiate feas or taxes should be charged, [nasmuch s the
profiwability-af the carpération Ty & trua indieatfon of the nature and
extart of the privileges.enjoyed, I11s the intention of thisInitlatve Lo
measure the corporate privilegs fee by tha net ingome- durlvad by a

~corpdrallon from e dcvitles 1| cardes Ghin tils state, In geder that

corporattans whv durot contugt any [nrastate. busiress 1n tis state
may bE subjedt to an eguivdlent ax for com;vamble jorivilages but
whith cannot, Bevause of fhe commerce clause of tie United States
Conftitution, be subjected to o corporate prvllege Tee, thte s also
impdsad a compensating tax on corporations dolng only an inter-
state business1n this state,

To assure thal all corporations pay some fee for the privilege of
conducting bushness actlvity In this state, the existing corporate fees
are ot affected by thls Inltlative, Any existing annoal corporate prive
llege foa, however, ls credited agalnst the Cotpordte privilege fee
fmposed by tils (nitiative.-

111 the-gverit the compensating fax Imposed oh corporations dolng,

an-Interstate business lo rhis state fv declared. (nvalid, 1t 1s neverthg.
less Intanded that the corppraté privilege (se-be Imposed pursiant

to this Inftativa on all profiv corporktions conducting any fhtrastate
business activity-tn this state

PART A
DEFINITIONS--GONSTRUCTION RULES

NEW-SECTION, Sac: 8242 (1) Construction—Maantng of Terms.
Except as-ollierwlse exprissly provided or tleatly gppeating ttom the
cantext, ghy-term used in this Tile shall have the same meaning oy
whan usei ina compamble cortext In the United States internal
Revcmue Code of 1954 and amendments therelo of any successor
faw or Taws relating to taderal Ingame taxes and other provisions of
the statutes of the Utilted Stales relating to federal Incomg taxes nv.
such Code, faws and stalutes ars fi effect upon the effective date of
this Inltlative,

(3) Generally, (a) (ntent, It Is {he Intentlon of thiy Titla that the
Ingorme which constitules the measure of the corporate privilege fae
and campensating tax be (he same as taxable income as defined and
applicable ta the subject taxpayer for the same tax year i (he inw
Ererlnnl Revenue Code, except as otherwlse expressly provided In thls

jtlg,

(b} Dlsposition of Revenues. All raveriues derlved from the taxes
Imposed by thls Title shall be deposited in a spaclal account hereby
creatad Ih the state ‘gerieral fund and shall be used excusively for

the purpose of eliminating the need for Imposition of spedal or

sixteen

deftnad Wnvaction 1644, chapter-17, Title 12 ¢

xewds favies by or for school districts, Any morieys It éxcass of the
armount needed for this purpose shall be used for any educational
purpese,
(3) Short Tttle-Coditication. This Title shall ke known and may be
¢itad as the *Washington Corporste Frarchise Privilege Fae and
Comparsiting Tax Coda™, Sections 88A-1 through 824435 of this{ni-
tatlve shall be codiflad as w-hew e In the Revised Coda of Wash.

Tngton, toba numibared THIe B2A,

NEW SECTION, Sec, 82A3, Definitians and Rules of interprota-

“tiony Whaet ‘ugdd tn (s Thle whete rot otherwise distinetly axs

progsed of manifes(ly-incompatible with the Intent theraof:

(1) Corparatior, The Vi “coarporation’” means, i addifion 1o.n
Ineorporated antity, an asgoclation, Lrust orany unlncorporwd o
garization which Is defingd a5 a corporation In the Internal Rovenue
Code nnd In substance exercises the privileges of a cotporation such
ay llmited labiity and Issuance of evidances of ownership

(2) Departmaent, The term “department’ means {he dapartmmﬂ of
ravenue of thiy state,

(3) Director, The term “directar” means the director of the departs
ment of revensis of this state.

(@) Fnanelal Organlzation. Tha tort “financlal organlzetion”
rigang any. burk, trodt vompany, savings bark, industral bank, lad
fsank, safe deposit company, private barker, savings dnd loan 4580+
chatlon, buildlng and lown assoclation, bank holdmg, company as
the laws of the-Unltad
States; eredll umion, currency exchange, cooparatlva bank, small
lodh company, sales finance company, of vestment company, &nd
utiy other vorporation at least ninsty percent of whose assets conylst
of Intangble property and at least ninely percent of wheose grows
{hcome conslsts of dividends or Interest or othar charges rosulling
froiv the use of money or.credit,

(8) Flseal Yeaar, The term “iscal yedr” means an accounting-perled
of twelve months-ending o tHe fast day of any morth other that
fFocember,

6). Toratgn Corporation. The term “forelgn corporstion” means &
gorporation organizéd unmtar the laws of  forelgn courtry of a tor-
poralian organized uhdar the laws of any state or the Unitad States
whieh 18 domiclled in a forelgn country

{7) Ingomia, The term "Income” mpans gross Income as deflnad In
sectlon 67 of the Internal Revenue Code and Includes all ltems there
set forth which the taxpayer 15 required to Includs In the computas
tlon of lts fedaral Incomue fax llabllllr aftar the effective date of this
Trilllative subject to the specifle detuetions and othar adjustrments
requlred by this Title to arrive at "net Inceme” and rtaxabile {h
come’

18) Internal Revenue Code. The ferm "Internsl Raverde Code”
means the United States termal Revonue Code of 1954 or any-sug.
cessor Taw or faws relatlngte fedsral Inccme taxes T affect upon the
sffactiva dite of (His1nitidtive,

197 Net Ineomie, Tha term “nel Tncame’’ means taxable income
p-{rior o application of the apportionment provislons of Part D of this
Tile,

(10} Nat incomu Tax, The tarm. “nal Ineying 1ax’ means atak im.
posed-on or maasurer], in whole ot ih prrt, on thie net Incormy of the
faxpayet,

(1) Person, The term “person’ maeuns and Includes 4 corporalion,
or any of it offlcers or employees when-so Indicated In the context
n whidh the Yerm “persorn’ oecurs,

(12) Returng. The term "returng” Includes declarations of estl
mated tox yaquived under this Title,

{13) Sales, The term “sales” means all gross rocelpts of the fax-
payer, .

(14} State. The ferm "state” means any state of the United States,
the District of Columbla, the Conmonwealth of Puerto Rivo, any
territory or possesslon of the United States, or any politfcal subdivlv
slot of any of the foragolng

(15) "Fea” or “Tax", The term “fee’ or "tax” Includes Interast atid
penalties, unless the Iritemtion to glve It a more lmlted mearing Is
disclosed by the context,

(16) Federal Taxable Income. "Federal taxable hcome™ maans,
unless spactiically defingd Stherwise Iri this Title, ncome requtrad to
be reported to and subjact to tax by the United States government
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under section 63 of the. Intevial Revenue Codd plus any speclal

~deductions for dividends by-settions 241, 543, Y44, 248,246 and P4y

of the Thisrmal Revenue Gode.

{17) Taxable Yeur, The tarm "taxable yedr” ot ax yeir™ means the
calendar year, ot the: flscal yeat ending during such calendar yeie,
upoh the basts of which the taxabla incoms s complted Under thi
Title, "Taxable yesr' or “tax year™migans, In the case of a returi
mada:for a fractional part of & year onder the provisions of this Title,
thie perlod forwhich sueh returr by made: .

{18) Tuxpayer, The ferm “taxpayer” wisars any corporation subject
to.the foe or tax lmpasad by 481s TTts,

{19y Mtle, The term ritle” maans Titla 834 RCW.

 PARTB
IMPOSITION PROVISIONS.

NEW SECTION, Set, B2A«4, Pae limpased on Corporations Dolng
Business I This Staté, Upon and atter January 1, 1976, there i3
heteby Imposed and lavied on every corporation, for the privifege uf
dolng or conducting any business-fn this stats as a corporation or
axerclslity of having the privilege of exerclslig any comporate frans
chilsa ar. privilege In this state, an annual corporate privilege fee
medsurad-by fwelve parcent of the taxable income of sach such cort
poratton as dufired ant determined In accordarce with the provis
sloms of thls Title, Such feashall'be M addition to the corporate piv-
lloge foey linposed by RCW 73A.40.040, 23AxM0.060, 23A40430,
23A.40.740 and 23A4DA50 [subfect 10 the credit provisions cons
tatned In section BRA-28(2) of thix Title),

NEW SECTION, Sew, 82A-8, Compentating Tax Imposed on Cor
porations Mol §ubject to the Feivifege faw Imposed by Section 824
4, Upon and #fter January %, 1976, for the ptivifege of receiving
garning-or otherwise woquiting income from any source whatsoever
subsequent to December 31, 1978, there Is lavied and Imposed on
every Corporatisn nol subject 1o the corporate privilege fes imposed
by section §UA of this Tithe, a compensating tax equal to twalva
pergant of the corporation's taxabla Income,

NEW: SECTION. Seg, B2ZAG, Inc/dance of Privilege Fee. Upon and
aftgr January:1, 1976, the cofporate privilage foe Imposed o corpo-
rations by suction §2A«4 of this-Thle shall Be pald by every comoras
tlon, utiless exprassly exempted By this Tithe, witlith conductd any
agtivity 1n this gtata. for which (his atate & constiutionally {mpoye
any corporate privilege fee, Llability for the worporate privilegs fos
Imposad by section 82A-1 shall commence ol the thne any such ac
flvily Iy conddugled Iri this state or the dale any corpotation s author
lzed by the carpérate laws of this state to do busingss in this stete
whilehever fs. wirtfer wivd shall cgase only whar 4 corporation cpases
Lo santual any acttvity-Int this stafe for whilch thig state com constitu-
thonally Imposi any corporate prvilege fée or the date & corporalion
coaay to becgualifled to-do business Tn this state, whicheveris latear,.

NEW SECTION. See, 82A-7, Ingfdence of Compansating Tax, Upon
afvd altar Janurry 1, 1676, the compansating tax Imposed by se¢tlon
82A-5 shall b patd by evary corporation, not subiject to the corpa.
raty privilege fee and not expressly exarmpt under thls Tlde, which
condugts any astivity In Abls state or dedves any Income from
sources within gr attrlbutable to this siate for which this state cen
constitutionally fipost 4 Incoma tax. Llablilty for the compen.
satlhg tax shall.commignce at the time and coniinue for the pertoad of
trima any such corporalion conduats any such aclivity In this state or
derlves any sugh Income-from this state and Is not also subject to the
corporite privilege fae Imposed by section 82A4 on suth activity or
maasured by such Income,

PART C
TAXABLE INCOME

NEW SECTION, Sec. 82A-8; Taxable ncome Defined. (19 “Taxable
Incoma’ for the purpose of computing the corpotate francilse privis
lege feg atd the compensating lax means federal taxable Incoma
subjett to the following adjustments:

{8) Add faxes on or measured by net Tncoma to the extent such
taxes have bgen excuded or deducted from gross incoma In the
computation of federal taxable income,

by Add thie amount of any deduction taken pdrsuant 1o section

G130, of the Internal Revenue Code,

(G} Atld an amount equdl o all amounts pald or acgroed to thy
tuxpayar-ag [nterogt or dividends duwng the taxable year io the ex
tent excluted from gross (neome oe deductad n the computalton of
federal tgkably ircome,

(d) Add In the case of & Western Memlsphere trade corporation,
Chilng Trade At carporation, or pessessions company described {n
section-D31(p) of the Internal Revenue Code, an amount syqual tothe
amount deducied- or excludad from grogs (hcomé | the computas
ton of foderal taxable income for the taxable year on account of the
special deductiams and excfustors (hut In the case of a possessions
company, net of the deductions allocabla thereto) aflowed such
sorporations uttder the Inteenal Revanue Gode,

(&) Any-adjustments resubting from the spportionment pravislons
of Part.13.of This Title and the accounting provisions of seclion 82A
%6

{27 1f for the taxable year of v corporation, there Is in effect an ol
sction under section 992(a) of the Inlemal Revermre Code or the
corporation Is freated a5 a domestic International sals corporation
a8 deflmed In section 992(a)(3) of the Internal Revenue Codw, the
corparatian shall be subjeat to the privilege fee or compansating tax
fmiposed by this Thle on its taxable Intome as defined and ac
eountat fot In the intamal Revarus Code for such sorporation subs
foct to the adjustmants.contalhed i this sechon,

PART D>
APPORTIONMENT PROVISIONS

NEW SECTIGON. -Set, §2A-9, Adjustments to Taxable Income—
Apportlonnient Rules, (1) In General, (a) All of the net Incorg of any
corporailon whith ¥ not taxable In another state shall be appor
ttoned to this state _

(b Any corporstion which ts taxable In this state and another state
shall apportfon 1ts net corme as provided Mn-thils Titls,

2} Taxable Tn Another State, For purposes of apportionment. of
ret Inconte under this Thie, o corpbration ts taxable In anether state
If that siate has Jurlsdiction to subject the corporation fo s corporate
priviiege fee If the rorportion I taxable Under section 82A-4 of this
Title, oF to & nat lngome tax 1f (g corporation Is- taxable uiidér sec
tion B2A+5,

If o cotporaiion hay ot (led o ret Income tax return In ariotier
state for the tax year and that state Imposes a net Incoma tax, uniless

 the corporation Is.expressly exefrpted from (hat state's net Income

tax, tha corporation Is deemad ot to be subject Ta efther ¢ ¢orpo-
rala privilege fee or riel Income tax in that state for thal tax year,

NEW SECTION. Sec, B2A-10. Apportonmetit of Nel Tneome, All
net ncome, pther than net (ncome from transpertallon services and
financlal organfzations, shall be apportionad to thig state by multl-
plying the net Incomea by a fraction, the nutmeraior of which Is the
propenty factor plus the payroll fuctor plus the sales (actor, exaluding
arly negligble favtorand the denonilnator of which i three reduced
By the. number of negliglble- factors, "Negligible factor” means «
factor the danomingtor st which 15 less than ten percant of ond«third
of the taxpayet's grossincome,

NEW SECTION, See, 82411, Property Facior The property factor
Iy afractian, the numerator of which 1s the average value of the tax
payer's real and tangible persomal property owned and used or
ranted wnd used in this state during the tax perlod ard the denomi.
nator of which is the average vatue of all the taxpayer's real and fan-
glble pursonal praperty owned and used or rentad and used in all
states In which the taxpayer s taxable for the tax yesr.

NEW SECTION, Sac, 82A«12, Valuation of Property—Rented Props
erty. Property pwhed by the taxpayer Is valued at s original cost,
Properly rented by the laxpayer is valyed al elght times the net an-
nual vental rate, Net annual rantal vate 18 the annual tental raw paid
by the taxpayer less any annual rental rate recelved by the tagpayer
from subrentals but not lesy than zero,

NEW SECTION, Sec, 82A+13, Average Value of Property, The av-
erage value of property shall be determined by averaging the values
at the beginnling and ending of 1he tax perlod but the dlractor may
require the averaging of monthly vilues durlng the fax perfod If rea-
sanably required to propely reflect the average value of the taxpay
ar's property,
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NEW SECTION, Seu, 82414, Payroll Fagtor The payroll factor 1y a
fraction, the numerator of whlch [§ tha total amount patd In the state
during tha tax perfod by the taxpayer for sompansation, and the
denomiinator of which is The total compensation pald in all statey In
whigh thetaxpayar s tasdble for the tax year.

NEW $ECTION. §ee. 83A15. Conipensation Pald WIthin State,
Compengation (s pald In fhis state 1

) The ldividual’s service Is-parformed entlraly within (ha state)
or

12) The Individual's servive Is performed both within and without
thes state, BUL theservies ferformad without (he state Is lncrdc«mar o
(e Indlvl duals.serviee within the states or

13) §ame of the seivicets performed i1 the state and

(1) thé Base of-operattons, or If there 1§ np base of opgrations, the
place (rom which the service Is divected or controlled 1s in the state,
or

(1) the base of operallons or the plage from. which: the service Is
dirgeted or vontrollad 15 ot In any state In whith some part of the
service s parformed, byt the Individual's resldence 1§ iy this state.

NEW.SECTION. Sec, 82416, ales Factor, The sales factor Is o frace
tloft; the hutherator of which fs the (otal sales of the taxpayer In this
state durling the 1ok year and the denominater of fwhith s the total
sales-of the: wxpayer In Al states,

gnles”, s usetl Inihissecgtion means all gross receipts from:

1) sams of tanglble persowal propertys

{2) runials of tanglible patsonal property

(3) sales of veal property hold-for sale T tve ordinaty course of 4
taxpayat's trade-or bustnuss;

{#) ventals of raal propeity; and

(5) sutes of servicas,

NEW SECTION, Sec, 82A-17, Buleg of Tanglble Personalty, Real
Pr opc-rty Rentals.and Services Within State: Ssles of tanglble pers
sonsl propeny are Inthis stete 1

). The propéety Is dellvered or shipped fo & purclaser, ather (han
thé Unitéd. Staves goverriment, withiv this gtate régardless of fhe
foudsi polist-or other eondHions of the sale) or

12) Tha propefty |s Shipped frontan dftics, store, witehousé, fac.
tory ok othir place of storage In. thils staveund (a) the purchaser Is
the Urited Statey govermtient of (B) the taxpayar fs. ot taxabla Tn
the shite of thy purchasm

{39 THe sdle T& riade from an offlce tocated 1n This gtate toa: pur-
chasor (lweluding the United States-goverimient) In anather stale n
which the taxpayar Is nol taxable and the property s siipped to the
putehiser from a state In whieh the taxpayer 8 wottakable,

(4) Sales and. rontals ol renl property are I this state (f 1he props
ety 18 located inthls state,

Ay, Rentali of tangiBle personal propaily are In thls state to the
extanl that the property iy usedin this state,

(6) Sales of services are In this state 1o lhve extent that the service Iy
perfornted In this state,

MEW SECTION, Sec, 82A-18, Intarstats Transportation Services,
The taxable Incame of a taxpayer whose actvities consist of trans.
portation services for hive fenderad parlly withi ths state and partly
within another state shall be detérmined under the provistons. of
sactions 82A-19 throug,h §2A02,

NEW SECTION. Seq. 82A-19, futerstate Trinsportation Other Yhan
Ol or Gas by Pipeline or Alr Carrlers, Apportiorment, In the case of
net ingohie from transportaion services othier than that derlvad
from the transporation service of oll or gas by plpeline or alr ¢are
tiats, the nel Inconre altributable to Washingten sources 1y that por
Uon of the nél- lvcande of the laxpayer derived frof transportation
seivices whuraver performed thal the revenue miles ofthe taxpayer
In Washington bear to the ravenue miles of the taxpayer In all the
states It which the taxpayer 15 taxabla on such sarvices for the tax
year. A revenue mile menns the ansportation for a-consideration of
o nat lon In welght or one passunger the distancy of one mile,
The net Income attributable to Washington sources In the case of a
taxpayer engaged in the ransportation both of property and of Indl
viduals shall be that porlion of the entlrs nel incoma of the taxpayer
which s equal to the average of his passenger miles and fon mitle
fractions, saparately computed and individually welghted by the
ratfo of gross recelpts lrom passenger transportation Lo total gross

elghtear

racetpls from all transportafion, and by the rafio of gross recelpts
from frelght transpor(a(ion to total groes recelpts from.all transpor-
taltion, rispectivaly.

NEW SECTION, See, BIAS0. Interstate Transportatfon of ©Il by
Plpsime-Apporlsnmant, In the case of net ncome derived from
the transportation of ofl by pipeline, nel Income attributable o
Washington shull be that portion of the net income of the taxpayer
derlved from the pipeling transporiation of ofl {n all the states In
which fhe taxpayer 18 taxable for the tax yedr that the barrel mileg
tramsparted in Washington bear to the baresl miles transported by
the taxpayer In all the states I which the taxpayer Is taxabls for the
tax-year,

"NEW SECTION, Sec, B2A-21, Interstate Transportatlon of Gas by
PlpalingwApporionment 11 the case of nel Income dertvad from
the transportation of gas by plpeling, net Income attelbutable to
Washington' shall bu-that portion of the net Ticoms of the taxpayer
dorived Team the pipeline transpostation of gy in all the: states in
which the taxpayer Is taxable for the Wk year that the thousand cuble
feat milles trensported 1n Washington bear to the thousand wuble
feet mileg transported by the taxpayer in all the states in which the
faxpayer ts taxable for the taxyaar,

NEW: SECTION, See, 82A-22, Alr Carrlers—Apporttorment, 1n the
case of net.income dertvad by a taxpayer as w cartier by alreraf(, the
portion ol nat Imome of such carrer aftribdtable to Washington
sfrall b thre average of the following two percentages;

(1) Tha revetive tors handled by such alr carrier al alrports within
this slata for (he ux year divided by the total revenue tons Handled
by such carrler af alrports In all states I which the taxpayer Is tax-
ablo for the tax yaar;

{2) Tha alr eorler’s ofigating ravenue within this state for the tax -
yaur divided by tha total orginating reveriue of such.carrlar from all
states Iri which the taxpayer 1§ taxable for the Wy year,

NEW SECTION, Sac, 82A2%, Fnanslal Organlzatiots-Apponiort
ment, The nel Income of a financlal organization atirbutable to
Wﬁshlngwn soutgey shiall be taken Lo be:

1) In the case of net Incoma of o taxpayar whose scetivitios arg
gonfingy solelyte this state, the entle wet Incoma of §uch taxpaysr,

(2) Ity case of net lncmm of 4 taxpayer who conducty activitlas
as o financhal srgardization partially within and partally without this
state, that portion of s net income as Ity gross business in thisstale
Is-to 1 yross busiriess In all the states In which fhe taxpayer Is lax-
able ft?r the same tax year, which portfon shall be datermined as the
sum of

{a) Fewg, commissions or other compensation for flvanclal services
rendered within this state;

(b) Grose profity from trading. In stocks, bonds or ather securitles
managad within this state;

{¢) Interest and dividends recelvad within this slate;

(e} Inferast chargad to customers al places of business malntalned
within this state for careylng deblt balanges of margln accounts,
without. deduction of any todts incurved In carrylng sueh aceourts;
and

() Any other gross Income resulflng from the operation as a ff
nandtal organizalion wilthin this state, divided by the aggregate
amount of guch ftems of the taxpayer i all states in which the tax«
payeris taxable for the tax year.

NEW SECTION, Sec, B2A-24, Excaptians, {a) It the apportionment
provlslons of this Title do not falrly represent The extent of the taxy
payer's actlvities i this state, the taxpayer sy petition for or the
director may raqulre, If reasotighle:

(1) theexclusion of any ofig ormore of the factors;

(23 the Inclusion of one or more additlonal factors or the substitus
tion of ona or more factorsy or

(3) the amploymant of any other method lo effectuste an equls
table apportionmant,

(B) If the appeitfonmient provisions of this Title n combination
with the altocation and apporttonient provisians of other states In
which o corporation s requlred to pay & tax on or weagured by nat
income rasults In the apportionment or allocatlon of mora than ong
hundrad percent of the corporation’s taxable Income for the same
yoar, the director may make any adjustment to the apportlanmaent
provisions of thls Title he deems will fairly represent the corpors-
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tlon's hicome attrbutabile to this staleIn lTght of the attrlbution rules
of other statés [n which the taxpayyr (8 required 1o pay 4 4% on or
meastired by net incbime for the same-tax year, ‘

PART:
CREDITS AND EREMPTIONS

NEW SECTION, $oc, BIA-28, (1) Exerniptions, A corporation-organs
izad for ahy purpose sat forth in RGW. 24,038,015 arid whose propesty
ot Incoig. sigll not ndre dirsetly or Ihdiractly to thi privata bensfit
or galn of ‘any divldual or sharebolder shall be exempt-from the
corpurate prvilege-tet-and compensating tax imp ased by this Title,

(2) Credits, The wmount of any:anmual privilege fess pald by any
corparation: pursuan Yo RCW 234,840,060, 23A.40.140 and 28A.40.150
shall b altowabile as 4 credit-apaingt. the pilvilegy fee imposed by
this TItle for the suime taxable yeat,

PART
AGCOUNTING PROVISIONS

NEW BEGTION, Buc, 82426, Combined Raporing—administias

e Adjugtmants, (1) th the cave of @ corporation [fable to repor
under this Title swning or controfling, elther directly or Indirectly;
anothar corporation, oF other corporations except (drelgh-corprora-
tlons, and In the case of a corporation llable to report under (his
Title and owned or eoritralled, elther difgctly or tisdiractly, by .
other corporition éxcapla forelgy corporstion, the department miay

require & comblited or consolidutad report showing the combined

taxable fncome and appertiomwent tactors of the controlled group
excapt forelgn corporstions and wny other Information It desms
necessary to jscerialn the taxable Inctime of any Torporation subfdet
to elthar'the corporale privilege fee or the compansating tax, The
depatiment It authorized dnd smpowered; In such manner 4¥ it may
datorming, b assess the tax sgainst the corparationy which are lable
1o report- under this Title and whose taxable Income s Tovelved In
the fepdrt upo the bigls of the comblned-eniire taxgble |fcomd; of
it miny adjustthe tax.in such other manner as W shall determine ta be
erquitable If It determingssuch adjusiment to be neceysary in order
fo prevent avaston of feas ot taxes or to fefleet e [neome oarmed
by sdld corporations from bustivess done n this-state, Dlract or Indl
rect ownarship. or control ‘of more than (fty percent of thy voting
stoek of a corporation shall constitute ownetship or tantrol for purs
poses of this section,

(3 I the cage of twp.or more arginizations, tradas, or businesses
twhether or ot \ncorporatod, whether or not organlzed I orhaviig
Income from sourcey sliocabla 10 fhig state, and whisther or notafill
fatedh ownad or eontrofled directly or Indivectly by the same fnter
ests, the epurtment may distribute; apportion. or allotate Insome,
deductions, gredits or-allowanges befivean or among such organiz.
(lons, tradds, or bushnasses, 10t dotdrmines that ‘such dlsteibution,
spportdoninent, or allotation Is negssgary in ofder to proveant @vy:
SL o of] the cotporate privilege few or domipensating fax imposed by
this Title, i

NEW SECTION, Sec, 8927, Methad of Accounting. (1) For pur
poses of the computatlon of the corporate privitege fee and com-

pansating tax Imiposed undar this Title, & comporiton’s mathod of

accounting shall be the same g such corporation’s method of ac
counting for federal Income tax purposes, f no method of ace
counting, lias boen regularly used by a corporation, taxable Income
for purposes of this Tl shall be cormputed under a method pre-
seribad by oracceptable to the department,

(2) 1t Is the nfent of this Titls that taxable Income as defined tn
this Title forthe subject-taxpayer for cormputation of the vorporate
privilege fee and the-compensating tax be aseartalned and raturned

as provided hereln ofi the same &wgounting method or metliods

used by the taxpayer In computing his federal incoma tax Hlablitty,
NEW SECTION, Seg, 82A-28, Tax Returns for Partlal Year, In the
event thal the flrst taxable year of any corporation with respact to
which a fee or tax s Imposed by tils Title ends prior to Decembat
318t of the calendar-yeur 1976 or any other calentlar yeur fn which
thls. Title becomes effective thereinafler refarred to as a fractional
taxable-year), the taxable ncome for such frattional taxable year
shdl be- the taxpayer's faxable Invome, computed Tn a¢cordance

wilh the otherwise appllcable provisions of this Titlg, for the antirg
taxable yely, aljusted oy Yollows: _

(1) SuchAaxable Intome shall Be multiplied by a fraction, the
nutmargtor of which 1y the nutitber of days In the fractional taxable
yepratd the denoninator of which 1s the number of days In the en-
tirataxable year; or

(2) If the taxpayer so electy, such taxable income shall be adjusted,

In accordance with rufas of -the department, so as to Include only

such Income and be reduced only by such deductions as are attrb-
utable to such fractlonal taxable vear, o8 cin be clently detarmined
from the permanen(records of the taxpayer,

PART G
ADMINISTRATIVE PROVISIONS

NEW SECTION, Sec. 82429, Slarting Date—=Time and Manner of
Payment, (1) The ¢orporate prvifage fee and compensating tax shall
bua due atid payable In refarance to the {axable income, as difinad
by this Title, which 1s earned, racelved or otherwise aequired by any
corporation subject to the fee or tas imposad by this Title subse.
guent to Decambyar 31, 1978 for faderal ncome tax purposes.

(2) The time dnd msriner of payment of the fea or tax Impased by
this Tt shail be In wewordarice with the pravisions of the tntemal
Revenue Code (Including the provisions refaling to. Installiment pays
ments of estimated Income tax) and the regulations promulgated
thigrsunter providing for (he time and mannser of the piymentol (i
fadaral Income taxe PROVIDED, The! the dapartment by ragulation

may make sugh moditiediions nd-exceptions te such: provistons as I}

deemy netessary to facilitate the prompt and efficlent callaction of
the: fsa or tax,

(3) Ropgardlass-of any extansfort of Ume granted for fillag a final
federal Ingome tax for any tax year, the corporate privilege fee Imv
pused by seetion 82A-4 shall Be pald at the time the corporation filas
its annual repor with the sacretary.of state wr any succassor offier,
No corporallon shall be qualtfled to do. business Tn thils state It 1t s
dalinquent In the payment of the corporaté privilege loelmposed by
secllon 82A-4 of this Tithe,

NEW SECTION, Bec, 82A-30, General Admirlstratlve Provigions.
The ganeral adminfstrative provisions partalning lo the compliance,
enforegmont and adintolstration of tax laws administeted by the
departmient wontalngd in the followlng sections of chapter 8232
RCW: are applicable Yo this Titlet 82.32.050 [except raferences
thafeln to reglstrafion), 8232060, 82.32,070 (excapt the last paras

graphy, 82,323,080, 82,322,080, 82,3200 (excep! reference therein (o

rafilstration), 8232108, 82.32.110, 82,3120, 89,532,130, 82,32,140,
B%.32,150, 82.32.400, 232,170, 82.32,190,.82,32.200, flrsf paragraph
of 82.32.270; 82:32.220, 8232230, 8232238, 8230240, §4.32,560,
8232290 {excopt rofarences thereln to cartificates of rogistration),
82,392,800, B23%.310, 8282820, 8282330, 8232340, 8231350,
§2.32.360, srd 82:.52.380,

NEW SECTION, 8ac. 82A-3T: Board of Tax Appeals Jurlsdiction,
Jurlsdiction 1§ hersby sonfarrdd on the state bodrd of X appeals 1o
review ariy cdaim for refund or deflclenty sssessment ol elthrer the
corporate prvilege fes or vormpensating tax Imposed by this Thle, In
all cases In which the board hag Jurlsdigtion undar this section:

(1) The taxpayar or the departmaent may aleat etther a formal or
Informal hearlng according Lo rules of practice and procedute prov
mulgaled by the board; and

(3) The provislons of RCW 82,03.100 through 82,03.120, RCW

"82,03,180 through 82,03,170 and RCW 82,03,190 shall be applicable

with respect to huatings and declsions,

NEW BECTION, $ec, 82A-32, )udiclal Review on Appeal From
Board, Within thirty days after the final decision of the board In a
case [0 which W Hag Jursdletion and In which a fortrial bearlng has
boen elected, the taxpayer or the departntenl may appeal to the
courl of appeals or tha state suprems court as providaed by law.

NEW SECTION, Sec. 82A-33, Sectlon haadings and captions in-
cluded In this Thle do not constitute any part of the law,

NEW SECTION, §ue. 82A-34. Tax Cormipact, To lho extant that Arv
ticle IV of chapter 82,56 RCW s i confliet with Parl D of this Title,
the Attlcle Is heraby superseded,

NEW SECTION. Sac, 82A-35, Suverability, [f any section, subdivis
sfon of a section, paragraph, sentence, elause or word of this Inltia.
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tive for any reason shall bie adjudged Invalld, this shall ript invalidate
the reimalnder of this Inftiative but shall be confingd In its operation
to the sacton, subdivision of a seution, paragraph;, fentence, clause
orword of the Inltlative dlvactly tnvolved In the cantroversy in which
such judgment shall have bean rendered, It #ny fea or tax Imposed
undar this Inithathve shall by adjudged invalld as to any persen, cor
poratlon, association, Tnatliution or tlass of persons, corporations,
institutions or assoglations fncluded within the scope of the general
Fanguage of this tnftiative such fnvalldity shall not affeet the Habilllty
of ahy parson, corporation, association, Instiutlon or class of Bar.
sons, corporattors, Ingtituifons, or assoctfations as to which such fee
ortax.bas nol Baen adjudgud Invallds 1t s hereby exprassly declared
that had any section, subdivision ofa gection, paragraph, senitgnce,
clause, word or afy persoh, corporatior, Mmstitullon; agsoclation or
clags of parsping, “corporations, imsttutions vp awochalions as to
whith this Tnftlative ts declared tnvalid been elminated from the il
tlativé gl the e the same way considared the Inftlative would have
nevertheless.baen ehacted with such portions allmtnated,

In the avenil thy compansating tax imposad pursuant to section
B2A8 1y declared invalld, 1t 1s nevertheless the Infention of the
pevple thut 4l other provisions of this Infifative would have been
egfmve'd without guch séctlon and intend that such séction is sever-
ables

T T
Initiative
Measure 316
10 THE PEQPLE

AN-AGT Relaling to crimes and punishments; adding new sections to
chapter 9A32 RCW; defitiing erfrapsy and proseribing penal-
tes,

BE 1T ENAGTED BY THE PEOPLE OF THE BTATE OF WASHINOTOM:

NEW SECTION, Se¢tion 1. There 1s-added to chapter 9A.33 RCW a
new section to read as follows

AGGRAVATED MURDER IN THE FIRST DEGREE, A petson I3 gullly
of aggravated murder In the tist degree when hie cammits mutder In
the firgt:degree us defingd Ih REW 9452030 unider or accompanted
by any: of e following iréinmstaneds:

(1) The victlim was a law anforegment officer or fire fighter and was
performing his or her officlal duties at the tme of the killing,

)AL theAlme of the act resulting'in the déath, the defendant was
serving a term of fmpHsonment n a state- correctiondl Institution,

(3} The deferdant commitied the murder pursuant to un agrae.
mignt that he recelve money or ather thing of value for cominlfting
tHe mufdar, .

(4) The- defandant had soliched another 1o tommit the murder
and-biud pald or agreed to pay sueh patson mopey or othar thing of
value {dr commitling the murder,

(8) The defendant commilted fhe murder whh, Intant tey conceal
the commilsston of a crime,-or 1o protect. or concesl the Identity of
any parson commlting the same, or with Intent (o delay, Mindar or
obstruct the administration of Justtce. by preventing any person from
belng o witness or producing evidencs [n any Investigation ot pros
coading authorlzed by law or by Influgncing any person's offlclal ace
tHoh ¥ & jurer, i

{6) There was more than one victim and the sald murders were
park-of 4 common scheme or plan, or the result of ¢ single act of the
defendant,

(7) The defendant committed the murder In the course of or In
furtherateo of the crime of rape or kidnapplng or In mmadiate
flight therefrom,

NEW SECTION, See, 2, There ls.atided to chapter 9A32 REW a
new sactlon to read as follows:

AGGRAVATED MURDER IN THE FIRST DEGRER-PENALTY. A
person found gullty of aggravated murder In the first degres as dex
fined n sectlon 1 ol this act, shall be punished by the mandutory
sentence of death, Onco a person Is found gullty of dggravated
murder In the flrst degres, as definad In section 1 of this act, nel(her
the court nor the fury shall have the discretion to suspend or defer
thelmposition or execution of the sentence of death, Such sentance

twenty

shall be autormatic upon any conviction of aggravated flrst degroe
murder, The death sentenae shall take plage at the state penlteritiary
under the divection of ard pursuant to arrangements made by the
supertntandent thareof PROVIDED, Thal the thma of such execution
shall be sat by the trlal [udge st the tima of Imposing sentence and
as a parl thareof,

NEW SECTION. S8¢, 3, Thete Is added To chapter 9A,32 RCW a
new sectlon (o read ag follows:

AGGRAVATED MURDER [N THE FIRST DEGREE—LIFE IMPRTSON-
MENT. In the gvent that the governor commiutes a death sentetico ar
In thes everit that the death penalty Is held 1o be unconstiutional by
the Untied States supreme-court or the suprema coutl of the state of

Washington Tt any of the circunigtances spaetfiod m sastion 1 of thiy

act, the penalty for aggravated murder Tn the first dagree In those

Elrowmstances shall g Imprispamant e slate ponftentiary for

fife. A peson sentenced Lo e Imprisarment under this section,
ghall not Have thal sentence suspended, deferred, or commutad by
arty Judieial offleer, and the board of prisen terms and paroles shall
rever parole o prisoner oy raduce tha pariod of confinement not
release the convicied person as a result of any sutomatle good limve
caleulation nor shall the departiient of soctal and health services
permit the convicled person to participate tn any work release or
furlough program, ,

NEW SECTIGON, Se¢, 4, There Ts added lo chapter 9432 RCW 4
new settion to rgad as follows:

I any proviston ef thls act, or tty application lo any person or cr-
cumstance 18 hald Invalid, the rematnder of the act, or the applicar
tion of the: provislon to ather persons ot clreumstancas Ts not afs
facted,

- NEW SECTION, Bet, 8, The section captions as used Ivi this act are
for organizational purposes only and shall nol ba construed as part
of the law,

e oy
R_-ef‘e rendum
Bill 35

Chigpter B9, Lawy ol T875, 151 ax. sess,

AN ACT Relating 16 United States senators; amanding section
29,68.070, chapter 9, Laws of 1965 and RCW 29,66,070; and
ptoviding for the submisslon of this act to a vote of the
petple,

BE 11 ENACTED BY THE LEGISLATURE OF THE STATE OF WASHx

INGTON:

Section 1. Seetion 29,68.070, chapter 9, Laws of 1965 and RCW

29,608,070 ara cach amended to read as Tollows:

When a vacaney happens i the representation of thiy state 1n the
senate of the Unlted $tates the governor shall make a lemporary

appolntrint untll the people 1l tha vacanty by elagllon al the next
ensuing general state alestion octuring during an evan-numbered

year, Such tamporary sppolitfTerl shall be from & 1150 of (Rree
nambs subiiitted {o tha povarnor by the stata cenlral committes of
the sams politieal patty as the senator olding effice prior to the
vacancy, A vacancy oceurring aftar the flest day for fifing specified in
RCW 2918.030 anid priar to lhe genvrdl state election shall be filted
by alection al the nexl ensting peneral state sleclion octcuring
during an even-numberad year, '

NEW SECTION, S8¢. 7, %ﬁﬁ"amenda\ory act shall be submitted to
the paople for thelr adoptien and ratlfication, or rejection, at a spe~
clal élection hersby ordared by the fagislature, which elaction shall
hig held I conjunctivn with the general election to be-held In thy
state on the Tuesday next succeeding the (Irst Monday In Novernber,
1978, ull in accordance with the provisions of section 1, Article Il of
the Constlution of tha stale of Washington, as amended, and the
laws acopted to facilitate the operation thereof,
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vacanay, which election shall take placa at the next succesding gens

. NQ{E‘-’: Thol‘?répﬁsé’(ﬁ{ ﬂshs’t&tdtlg gu‘! iqm‘un:"t.‘ltllnenl‘whl]csi anpe’farﬁ on t|h;_l'§ PROPOSED
EXISTING page repwale of modiftes the sffect of otler yrovislons ol e state P OIS
bR AT eapretitition, These affecfod provisfons ave ed I the lefistarnd o Y v v
CONSTITUTIONAL calmi é:ol‘;the p‘ag‘e :}a (t}ath ;z)%(t:rsl m(syl ,m'dm-ﬁo}q\:p'are- ‘E‘ﬁm( to ‘Re CO-NST'TUﬁTON'AL
OVISTEINS nroposed changos, I the flghieband colimr of o pige and determive AMENDMENT
PROVISIONS \'o;w? the n.-kfstln%g constl u‘llt}nai lmgua%:e v:o‘uld ‘bc?ﬁ acted, AMENDME

THESE CONSTITUTIONAL PROVISIONS WOULD BE
REPEALED BY SENATE JOINT RESOLUTION 101

ARTICLE IV

Seefion 1 Judicial power, where vested, This judictal powar of the
state shall be vested In a supreme court, supstior courts, justices of
the peacs, and such Ihfellor courts.ab the legislature may provide,

Sec, 2. Supromie tourt The suprante courl shall consist of five
Judges, & majority of whom shall be necessary to form & quorum,
énd pronounce A deciston, The sald court shull slways be open for
the transactlon of business except on nonjudicial days, In the deters
mination of caused all declsions of the court shall be given In writing
and the grounds of the declston shall be stated, The Taglslature may
fncrease the mamber of judges of the suptame court from time to
tive and may provide for sepatate departments of safd court,

Sea, sk Tamporary performiance of [udidal duties, When necese
sary for the prompt ahd ofdety atiminsteation of justicea majority
of theSupreme Gourt 1y empowsred to autlivtlze Judges or retred
judges of courts of récord of s state; fo perfor, termportily, [udl-
ofal dulles. I fhe Suprame Cour,. and to authotlze any- superior
court judge to perform judiclal dutles In any supetior court of thls
fale,

§p¢, 3, Bleclon and terms of suptsme |udiges, The judges of the -

supterie court shall be aletted by the qualified elector of the state
at farge altha general state-alection at-the timas and places ar whicli
stute bfflcrs are-elected, unlass some othrer thne be providad by the
leglslaturen, The fivst dlection of judges of thie suprame courf shall be
at therelection which shall be held upon (e adoption of thig Constls
tuttotr-and the judges elected therest shall be dissitfed by lol, so
that two shall holtd thelr-offfce for th term of threw years, two for
the tarm of five yéars, and one for the term of saven years The Jot
shall B drawn by the judpas who shall for that purpose assbmbly af
the seal of governmant, and they shall cause the result thereof to be
zettifled to the Secratary of stite, and filed in s office, The Judge
having the shortest term to-serve not holding his offlce by appoint-
miant oralection Lo @17 a vacaney, shall be the chisf justice, and shll
prestde at oll seselons &f the supramé court, and v case there shiall
be. two Judges having tn ltke manhaer the same short term, the other
fudges of the suprame coutt shall delafming which of thunt shall be
chifef Justice. I cage of e abtence of tha chlef justtce, the judge
having In (ke manter the shorfest or next shortest tetm to serve
shall predide, Aftgr (e fist wlection the termy of Judges electad
shall be 4fx years from and after the second Menday in January naxt
succaeding thelr-alection. [£% vacaney veeurs In the oifles of 4 Judge
of the suprame court the govarnor shall appolnt o person 1o hold
the offlee: untl the alection and guallflcation of & Judge to fill the

eral alection, and the Judge so elected shall hold the office for the
remainder of the unasplred tern, The term of offica of the judges of
the suprame court, first elected, shall commance as soon.as the stale
shall have been admitied Into the Unlof, and cotitinue forthe term
hareln provided, and unfil thelr successors are elected and qualliled,
The sesslons of the supreme-court shall be held.af the seatl of gove
aroment untll otherwise provided by faw.

Sec, 3(4), Retiroment of suprems court aird superlor-cour! Judges,
A Judge of the suprania court or the superlor court shall retive from
Judictal office at the end of the calendar year tn which he attalns the
age ot seveniyflva years, The leglstature may, from time to tma, fix
alasser age for mandatory retiverngnt, not eatller than the snd of the
calendar yaar In which sny sucl Judge attalng the aga of seventy
yeurs, as the legislature deems proper, This provision shall not affect
the term to which any such Judge shall have been elected or ap-

COMPLETE TEXT- OF
Senate Joint
Resolution 101

Propused Constivinnal Amendmen)

BE 1T RESOLVED, BY THE SENATE AND HOUSE OF REPRESENTA-
TIVES OF THE STATE OF WASHINGTON, IN LEGISLATIVE
FESSION ASSEMBLED:

THAT, Al the nexl general dlection to be hald 1n the state there
shall be submitted to 1he qualified vaters of the state for thelr up-
proval and ratiflention, or rejection, sh amendment to the Constitu,
tlon of the state of Washinglon repealing all of Article 1V as

amerided by Amendment 28, Amandment 28, Amendmant 39,

Amendment 47, and Amendment 50, and adopting In lleu thereof ag
Article [VA the Tollowings

ARTICLE IVA
THE JUDICIAL SYSTEM

Artitle 1VA, séction 1. JUDTCIAL SYSTEML (1) Court Syslem, The
judictal power of the state shall be vested In & Judiclal systam which
shall be divided fnlo one supreme court, a court of appeals, a supe-
Nor eonrl, a disteict court angd such olbver couris as may be astabs
lishod by law,

(2) Courl of Récord, The supreme court, the tourtof appeals, and

| the superlor courl shall be courts of record, Ahy othar courl may be

made a court of rscord by law,

(3) Right of Review, Al parties shall be entitled o al least one re-
View,axcaptdn civil cases of minor significance ay designated by law,
Atrial de novo, as authorlzed by law; doas not congtitute a review,

(4) Operations, When nacessary for the gifective administration of
|ustice, justicas and judges may, pursuant to law, be divected or
nermiltted Yo patform, Temporarily, Judiclal dutles n any courl of
racord, Any Justice or Judge may also, upon request and at hiy dise
argllon, temporartly perform judicial dutfes In any cour not, of re-
cord. Retlrad justices or judges may, upan request ant at thelr dis.
crellon, tmmporatlly perform Judicial duties e any coutl as providad
by law.

Y('S) Daclsions. All detsrmingilons of causas by any court shall be
documeritad gs required by law or rule, .

{6) Deglston Time Lnifts, The feglslaturs, by taw, shall praseribe
Hme ity fromt (he fime of tHe submisdon of the cause within.
whieh dattslons shall be rendered, The lme [Imits shall not bo less
than-gix months for the supreme court, not less than four months for
the courl of appaals, and not Tass than three months for the superlor
court,

(7Y Fusiting, The Tegislature shall provide the method of tunding
the operations of the courts to the extent 1 deems necessary,

(8) The Judiclal braich of the government of the state shall be
subject to flseal post-audit by the state auditor of recelipts and ex-
ponditures of public funds within It controf to the extent provided
by law.

Y'Art'l‘cle VA, sectlon 2, SUPREME COWRT, (1) Number, The su.
prame court shall be not less than five nor more (han tine justices as
ity s provided by law,

{2) Writs and Process, The supreme count’ shall have discretionary
jurlscdictlon 1n habeas torpus, quo warrante, rmandamus, certlorari,
revigw and prohilbition. It shall alse have the power to lssue wiits,
Including such wills as the leglstature may ordain, antl process nec-
essary or appropriate Lo secure justice to the partios and In ald af its
Jurlsdiction, .

{8) Appellate Jurisdiction, The suprerme court shall have appellate
jutisdiction over all Judgimenta imposing a sontence of deathror life
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polnted pror to, or at the tme of apgroval and ratlflcation of thils
provislon, Notwithstanding the limitations of ihls gection, the legls.
lature ay br_ gerieral law authurize pr require the rélirement of
judgey for plysteal or miental. dfsabllity, o7 any cause rendering
Jutdgow Ingapuble of performing thelr judiclal dutles,

et 4, Jurfgdiction. The suprame court shall ave ortginl jurisdic.
flonein habeas. corpos, and que warranto: and mandarmus as to. gl
stute offlears, and appellate Jurlydiation In all actfons and procei.
Ihgs, exeapting that Ny 4pspellate Jurlsdiction shall riot extand to civll

acttons al law for the recovery of monuy or persomal property. when |

the orfginal amount In ¢ontroversy, or the value of the property doeg

niol gxceed the sum of twy hundrad dollars (3200 unless the actlon

Intvolves the legallty of a-tax, impost; sssessmant, tol), munielpal fire,
ot the valldity of § statute. The supremne court shall also have powat
to Issug.wiits of mandamus, revigw, prohibition, iabeas corpus, cets
tlorarl and all othar wilts necessdry and proper Lo the complete ex

_erclse of s appellate and revisory jurisdiction, Bach of \lve Judges
shall have: powr to lssue wiits of Haboas ¢orpus to any purt of thi

gtate npor petition by o o behall of dny person held h natual cuss
tody, and may make-such welts raturnable before hinsell, or befote
the slipreme cour,.or before any suparlor court of The state orany
fudpe theraot.

e, 5, Superior tourt—Blaction of judges: termy of,-elé Thore

shall.bw I each of the organized countles of this state-& superfor |

court for whieh al 1east ore Judge shall be slected by the quilifled
efeciors of the coyrity-at the general state election) PROVIDED, That
until otherwlsa directed by the teglslature one judge only shall be

slettad for fhe countles:of Spokare and Stevens) one judge ot the
county of Whitman: ong Judge for the coumtes of Lingoln, Okang-

gan, [Touglng and Adams; ong judge for the counties of Walls Walla
angd Frankiing one Jodgs tor the countles of Columbla, Garfleld arvd
Asoting one Judgd {or the countles of Kittitas, Yakima and Klfekitat;
ont fudge forthe counties of Clark, Skamanla., Pacliic, Cowlitz and
Wahklakum; one judge for the courtles of Thurston, Chéhalls,
Magon and Lewlsy Bne-Judpd Tot the ounty of Prarcer one judga for
{he caunty of Kingy one Jadge for the countles of Jefferson, tsland,
Kitsap, San Juan and Callamy, and one Judge for the counties of
Whatcom, Skaght and Shohemish, (n any county where there shall be
more than one superlor judge, there may be as rary seasions of Lhe

superiar court ot this sumé time ay thare arg judges thereof, and |
whenever thie governor shall diract-a superior fudge to hold coust tn

why county ofher than that for which he has beer slected, there ray
be as iy, sessfons of the superlor court.Tn safd county sl the same. |

tirtie g (hare arg Jutges theren or asslgned to duty therain by the
governor, and the busingss of the court shiall be so-dlsbuted snd
asstgned by Taw of In the absence of lpglslation tharefor; by such
Yides-and ordefs-of court uy shall best jsromote and secure the cone
ventant ard expeditfous transiactlon thereofi The Judgments, des

urewy, arders and préceedings of any sesston of the supsrtor sougt

held by any one:or tnore of the judges 6f such court shall be equally
affectual as I all the judges of sald court presided al such session,
The first superlor Judges efectad under thls Constituilon shatl hold
thigly offices for the perlod of thiree years, and until thelr successors
stall be elected and qualiffed, and thersalter the ternt of office of all
superior Judgas in thiy state shall be for four years from the second
Monday In January next succeading thelr alection and until thelr
succedsors are elocted and quallfied, The first election of Judges of
the superlor court shall be ut the election hald for the adoption of
this Constitutlon, If 4 vacaney octurs In the offlce of judge of the

superlior court, the govetnor shall appoint a parson o hold the

office until- the election and quallfication of & Judge to fllt the va-
cancy, which electlon shall be at the fext succeading geriers! alads

flon, and the judge so-elected shall hold office tor the remalnder of |

the unexpired term,
Sec, 6, Jursdlction of superor courts, The superlor court shall

fwen f}f"-f.WO

fmprsonment and shiall hava power to assume appellate Jurisdiction
ovar any-othar court declsion, Appellate jurisdiction of declstors of
vthat courts ot admintstrative agenclos sholl be exerclssd as pro-
vidad by law or by rule suthorized by law,

Arllele IVA, sectlon 3. COURT OF APPEALS, (1) Number. The
numbsr of fudges of the court of appeals shall be as provided by
law, )

(2) Junisdiction, The [ursdictlon of the court of appeals shall be as
provided by law or rule authorlzed by law,

Artlele IVA, section 4, SUFERIQOR CQURT. (1) Number, The
numiber of judgas of the suparior court shall be ax provided by law,

{2) Jurlsdiction, The suparior ¢ourt shall have original farlsdiction
In all casas éxvapt as W any Hirilted otiginal or corcurrent jurisdic-
on 48 may bo assigned-to other courts by the leglvlature, The supe-
rior court shall wlso have such appellate jurlsdiction as may be as-
sigried by law, Judgas of the superor court shall tave the power 1o
fssua writs, Including such wrils as the leglsiature may ordaln, and
Proviss Necessary of appropmiate to secure Justlcd to parties afd in
ald of [ty Jurigdiction,

Artlcle IVA; section 5, DISTRICT COURTS. (1) Nuriber, The
aumberp! judgds of the district court ghall be as provided by law,

(2). Jurlsdiction, The distriet court shall have such jurfsdiction as

tay. be dsstgned by the leglalature, providied, such courts shall not
have Jursdiction of fefontes gr in ¢Ivil cages whare the boundaties or
title-to raal proparty shall be Jn question,
" Artdcle VA, seotion 6, JUDGES PRO TEMPORE. A case In the super
Hor eourt or district court may be tried by a judge, pro tempore,
who must be admilited o the practies of taw In the state of Washing»
ton, agrasd upon by tha partles tgant or thelr altorneys of record,
approved by the courl and sworn (o try the case, Such sarvice shall
not preclutde such person from holding another public office during
orafler hls service ay 4 fudge pro tempore,

Attlcla IVA, sactlon 7. ELIGIRBILITY OF JUSTICES AND JUDGES, To
be aliglble for appolntment or aleclon to & judlclal position [k &

_ cour{of record, the person must be domielled within the state, u clt~

Iz of the: Unlted Slates, and admitted to the practles of law In the
sthte of Washinglon, To be eligibla forappoefntment or election 1o a
fudicfal podition In a district sourt, the parson must meel all of the
requitemants of w Judpe sittlng In & coun of yecord excepl that a
person who hay. besn slected and las saived as a justice of the
peace or ay a disfriet court judga - Washington shall not be re.
qulred to be admifted (o (he practca of law in the state of Wash-
nglon,

Artlela IVA, seetion B, ELECTION, APPOINTMENT AND TERMS OF
JUSTICES AND JURDGES, (1) Metliod. Justices and judges shall Be

alacted by the slectorate as provided by laws PROVIDED, Mo person
whis meuts the quallticatlons In Arlfcle 1VA, seetion 7, other than a

Judge. remaved Trom offfce pursuant o Aride TVA, seation. 13(3),
shall be praciuded from.fing as a candidate. for electian to a [udiclal
positton,

{2) Tarm of Offlce, The term of office for |ustices of the supreme
coutt and for Judges of the court of appeals shall ba slx years and for
Judges of the suparlor court and the distrlct court four years comm-
ancing on the second Monday In January followlhg the election of

the Justiee or Judpe. The term of office for judges of any other gourts

as mdy be ostablished by the lagtslature shul) be as provided by-daw,
{8) Vacancles in judletal Positions, If a vacancy eccurs ih the office
of a Justice of the supreme court of » Judge of the court of appeals
or the superfar court, the govermor shall appolnt a persot rastdlng in
the electoral aren served by such court Lo Mold the office until the
plection-and quallflcation of o justice ot Judge to fill the vacancy,
whilely elettlon shall take place at the next suceeeding goneral alec.
tlon, and the Justfce or fudge so elected shall hold office for the
remainder of the unexplred term, A vacaney In the office of a judge
of a distriet court ar of a Judge of any other courts as may ba estab.
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have orlginal jurlsdiction In all cases in gquity and in all cases al law
whilch Involve the title or possession of real propetty, or tive legallty
of any tax, Impost, assedsment, toll, or munlcipal fine, ant th all
othar casos In which the demand or the value of the property In con-
troversy arnslitls o one thousand dollars, ov a lesser sum fn excess
of the Jurtsdliction graited to Justices of the-peate and othet infetlor
courts, aid [n all erlmial cases amounting to: falony, and Tn-ail cases
of mlsdemeaancr not vtherwlds provided for by law;. of actions of
forellsla emtry and detaliier; of proceddings le Insolveney; of attons
to prevent or abate s milsarce; of all matiers of probate, of divorce,
and forannulment of marmages and for such specldl cases srd pro-
ceedings as are ol gthutise provided for. The suparior court shall
alst have original Judisdictlan in all cases:and of all proceddings Iw
which Jursdictlon shall not have baen by law vestet! exdlustvely In

sorag-other courty and sald courl shall hava the power of naturalizas |

tfort and to fssue papgars.therefor, They shall have such appellate jus

risdlgtion In cases adsing It Justlces’ and other infetlor courts In
thall rashectlve cowitlés us may be prestrlbed by faw, Thay shall
-always be open, exespt on nonfudiclal days, arid (halr process shall

oxtend to-all ‘parts of the state. Sald courts ‘and ielr Judged shall
have power to ssuw wilts-of mendamus, §ug warranio, revigw, cet.
tiorarl, prohibition, and writs of habeas corpus, on petition by.or on
behalt of arry person Ii.uclual custody 1 thelr respectivé’ counties,
tnfunctions and welts of probibitien and of Kabeds corpus may ba
Tssvad and served on Togal holldaysand nonjudicial days.

8ac, 7. txchinge of judpes—fudge pro tempore, The judye-of any
superioe court may held uw superor court In any county al the res
quest of the Judge of the superlor coun thereof, and upon the re.
quest-of the governor Hahall be his daty to do so. A case Tr. the su-
perlor-courl may ba tried by 4 Judge, pro tempore, who must be
mimber of the bar, agread upon In wilting by the parties Hitigant, or
theirallorneys of record, approved by the courl snd-sworn taitry the
cases

Sac. do-Absince of Judiclal officar, Any Judiclal. officer who shall.
absent Winself from this state for more than sifty vonsecuiive days.

shall be sdeermat: to have forfelted Ky offites PROVIDED, That i,

casay of-extreme necessity the governor tiay extend the-leave of

absenee siich e as the fecessity therafor shall axist,

See.9, Removal of [udges, altomey genetsl, etec Any jutdge-of any

court of record, the alluriey general, or any prosecuting attorray
tndy be removed from offive by joint resolutlon of the leglshrture, In
which. threevfounths of the members elected lo cach house shall
concur, for Incompetency, coruption, mdlfaasance, or delliguercy
In office, or other suffigient cause stated In such resolutlon. But no
removal shall be made uriless the officer complained of shall tave
haen served-with a copy of the charges against him as the ground of
removal, and shall have an opportunity of belng lsard |n his de-
fanse: Such resolutlon shall be entered at Telgth on the journal of
both Houses and on the question of removal the ayes and hays shall
also be enterad on the jourmal,

Swe, 10¢ Justices of the peace, The leglslature shall deterntine the
numbet of justices of the peace-to.be elected ahd shall prescrilye by
lsw the powers, dullas.and Jurlsdiction: of justices of the peace:
PROVIDED, That-fuch Jurlsdittlon granted by the leglslature shall
nigt traiial upoh the Jurlsdietion of superor or other courts of re-
cord, sxcept that Justices of the peace may be mads police Justices

of Incorporated clties and towns, Justices of the peaco shall fave:

orlginal jurlsdiction (n cases whete the demand ot valug of the props
arty In controversy Is loss than three hundrad dollars or such graater
gur, riot {o excead orie thousand dollars, g9 shall be prescrtged by
he laglslature, In incérporated cltfes ortowns having more than five
thousand inhabltants, the justices of the pence shall recelve such
salary # may ba provided by law, and shall recelve no fees {ot thelr
QW use.

See, 11, Courts of record, The supreme court and the supetior

- llshed by.tha laglslalare shall be filled.as wrovidad by law.

{4} Electorate, The alectvrate of the entire slste shall vote on Jus-
tiees of the supreme courl, Tha elactorate for other judges shall be
ds-provided by law,

(5 Times of Voling. Justices and judges shall ba voted on sl gan-

| eral elettlony unlesy provided otharwise by law,

(6) Nonpartlsan, All judielal elections shall be nonpartsan,

Atticle VA, sectlon 9, GATHS, Bvety [ustice and Judge shall, ba.
fore artertng upon Wie dutfes of Ky office. take and subscribe an
wath that be will support the Constitullons of the Untted $tates and
of the statg: of Washington, and will falthfully and Impartially dise
tharge by judictal dutlay Lo the best of his abliity, which oath shall
b flled In the offfee of the setratary of stule,

Atticle VA, saction 10, COMPENSATION, Compensation for Jis
Hews.and judgas shall be fixad and paid as provided by law but ghall
ot be diminfshed during the term of a Justice or Judge,

Atticle [VA, seetion T1, REFTRICTION, (1) Practice of Law and
Othar Employment, No justice or fudge of & coun of rétord or tull
Hme. distret court Judge shall engage In the practice of law or hold
other amployment Inconsistent with canons of fudlelsl condual
during the Ume in which he holds office. _
{2 Politles, Any Justicy or Judge shall, during his teniura In office,
b Inietigible Lo hotd any ether oftice dr publie employment otker

thar w Judhelal offior; mor shall he make contributtons forthe elecy

o of any publle official nor engage tn any poflii¢al activities Incon.
slstent with vanons of Judiclal conduet.

Artlcte IVA; secilon 12, RETIREMENT, Any justics or judge shall re
tire from offies at tha wnd of the colendar year In which the age of
sevonty-flve years Is attalnad, The Teglslature ray provide for a lesser
age for mandatory retirement, not esriler than the end. of the el
entar year In which any Justice or judge aliains the age of seventy
years,

Arttele VA, sostion 13, DISCIPLINE AND REMOVAL U Judiclal
Qualificatléng Conmilsslon, There fhll b ¢ commisson on judical
dualifications, The cammilsston shall be composed of an appeliate
wourt fudge, upponted by the chiel fustice, a superior court Judge,
selwuted by the superiar cour judpes, & distelet’ coun Judge, selectod
hy the distriel courl judges, two (awysrs admitted 1o the practice of
law In the state of Washinglon appolnted by the bar assoclation af
the state wnd four lay ¢itlzens selected by the goveroor. Pro¢edures
of the commission ard the lerms of office of Its members shall he
praserihed by law,

{2) Powars of Conwrslsston, The Judictal qualificatlong commission
for cause may recommend 1o the supreme gourl that any Justice or
judge be suspenduad, ramoved or atherwlse dlseplingd for mlyeoi-
duet Ih office or for WllTul oF parsistent faliurg 1o parform his duties
ot for cotduct prefudiclal to the adminfstation of Justiee that bihgs
th Judictal oiffeaInto disropuie. The commission muy also recoms
mend-lo-Tve guprame court that o fustice or fudge be rellred for dig
abllity seifously Interfaring with the pertormance of hls duties which
ls of a pervhanant character, ¢

{3) Gupreme Court Reviaw. Upon a recommenidation for disciplls
nary action by the Judletal yualiflcations commlgsion, tha supreme
court shall hold a hearlng fo raview the records of the proceedings
of the conmmlsston on the law and facts, and In He discration, may
prdet retiremaent, suspansion; removal, or any othar appropriate dis.
cipling as it finds Just and proper, Upon-an ordar for involuntary res
tiremen{ for.a paivianent disabllity, the justice or Judge shall theraby
e retired with the sama rights and privileges as 1f he retirad pur.
suant to law: Upon an order for removal, the Justice or Judge shall
théreby be removed from offlce and his salary shall cense from the
date of such order, On the entry of an order for retlrement or for
removal, the offlce shall be desmead vacant,

Atticle VA, section 14, THE CHIEF JUSTICE, (1) Selection and
Termt. The chief justice shall be selected (rom tha elected member-
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shall appoint a’reporter Tor the decisions of that court, who shall be

shiall bepreséribnd by law,
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v compars them 1o the

aftactet.

courts shall bie courts of record, and the legislature shall have power
to provide thigt any-of the courts of thig state, excapting Justicss of
the pedrs; shall be gourts of record.

See, 12, Infertor courts. The leglslature shall préscribe by faw the
Jurlselletiorn and powets of any of the inferlor cousts which may be
astablishedn pursuance of this Gonstitution,’

Sa¢, 13 Salartes. of Judiclal officars—How pald, dte, No judidal

-offfcar, exeept coutt commilssloners and utsalarled justices: of the

padce, shall recelve to” hls own use any feas or praraquisites of
offics, Tha judgas of the suptems gourt and Judgas of 1K supaitor
courts shall severally ut stated Hines, during fhelr contfhuance in
offiee, rételve for thelr setvicps the-salaries prascribéd by faw therég-
for, which shall ngt be Inceensed after thalr electtor, nor dutlng the
torm for which they shall have been alected, The salarles of e
judges of the suprema court shall bie pald by the siafe, Onedhalf of
the salary of aach of the superfor count Judges shall be pald by the
state, giid the oliter ohe<halt by the county or countles for which e
i wlected, [ cages whera @ udge Is provided for.more than ong
dounty, that portion 6f s salary which Is 16 be pald by the'counties

sgsdment maxt preveding the tmi-forwhich such salary 1§ (o be paid,

Sec. ', Salories of supreme andisuperior court fudgss, Each of the
Judges of the supreme Eoudt shall rechive an annual silery of Tour
thousand dollars (84,000); -each of the superlor court Judpes: shall
recelve an annual dalary of three thousand dollar £$3,000); which
sfth salarlds shall be pavable quarterly. The Teglslatore may Incresgs
thie salarls of Judges hieraln provided,

Sec. 15 Ihelglbllty of fudges, The judges of the supreme court
and the Judges of the supetior vourt shall be Ineligible to any other
offtee-or publle employment than a Judidlal office, or employment,
during thi term for which they shall have begn. elseted, ,

Sea 18, Charging jurtes. Judges shall -not charge Juries with re~
fpad to rnatlers of fact; nor cormment théraon, but shill declare the
aw,

office of judge of the supreme Gourt, or judge of u supsrior court,
unless he shall have been admitted to-practice In (e courts of re.
cord of this state, or of the Territory-of Washington,

Sec 1B, Supreme courl roporter, The Judgas of the suprenve-courl

roirovalite ab thelr pleasure, He shall recelve such annval salary as

See 190 Judgos day nol practivh law, No jucge of a court of res
cord shall pracifcs law In-any court of this state durng his continu-
ahee In offleé, ' v

See 200 Declslans, whan to be miadg Bvery. eatise submitted to a
Judge of a superlfor court for Wis declsion shall be dedided by Wim
within elnety thays from the submisslon thereof; PROVIDED, That if
within sald pertod of ninsty days a rehenring shall have been or-
dared, then the perlod within-which he s to decide shall commencs
al the tlnte the cause I3 submitted upon such o heating,

gee, 210 Publication of opinions, The leglslature shall provide for
the spaedy publication of opinluns of the suprame court, and all
oplnlans shall be free-for publlcation by-any parson,

$ec 22, Clérk of the suprame coutt, The [udges of the supreme
court shall appoint a clark of thdt court who shall be removable at
thelr pleasure, botthe leglilaturamay provide for the électidn of the
clatk of the supreme. count, and prascriba the term of his wifice. Tha
tlork of the suprama courlshall regelve such compunidtion by salaty
only as shall be provided by law,

Sec. 23, Court commissioners, Thare may be appolnted in each
vounty, by the Judge of the superor court having Jurlsdiction thet
aln, one ar more court commlssionars, not exceeding three fn rnume-
ber, who shall have authority to perform Iike duties as a judge of the

twaenty-iour

see 17, Bighbility of judges. No parson shall be eliglle to the

ship of the supremae courl by a majorlty vote-of the courtfor a term

of four years and shall serve at the pleasure of the court, He may be
suleted 1o nol mord than two consecutlve terms ay chief justice
“ upon a maforily vote of the court, but no such selection shall extend

the tortm of a [ustice, The term of tha chiet Justice flrst selected shall
comimence on the effective date of this article and continug for the
term taveln provided and untll bls sucegssor is selected by the sourt,

{2) Admitrtstrative Roles The chief justice shall be the ehief admin-
Istratlve tifflcer of the fudiclal system of the stale of Washington and
ghall superise and direct the performanca of the managemsnl, and
administratlve duties of the judidlal system and shall preside ot ses.
slons of the suprame courl, The suprémd court may select o acting
chlgf justics from the membership of the suprema court pursuant to
rule Lo parform the dutles of the chief justice In ks dbsence,

Article IVA, section 15, PROCEDURE, The supreme coutt shall
have authority to adopt rules for the procedure of all courts,

Articls tVA, section 16 MANAGEMENT AN ADMINISTRATION,
{'1) Responsibllity. Responsibtfty for the munagement and adtminis«
tratlon of the judicial systery shall be vestad in the supreme court
and axerclged pursuant to suprame coust rule unless provided olhe
Brwlse by law, _

2) Gohrt Admintstrator, Tha subrama court shall appoint & Gourt
admimsiraror wird such othisr personniel a5 the court may desm haes
gagiry Lo.ald the adminlstrition of the courts. i

18 Adminifstralive Regloms, The state may be divided Inte: judical
teglong far admindgtrative purposes pursuant to supreme court rule,
A tegion may embrace one or trore telal court fovels and one of
thora counties,

(4) Chisf Judge. The judges of such adminlstralive reglong as shall
be created by supreme court ruly shall select one of thelr membars
fo serve as chief adminlstratlve judga, Such chlef administrativa
Judge shall serve for suct perfod of tmae s may be provided by su-
pratie dourt ruiee Subject to rules of the suprems tourt, the chiel
wdrmistrative Judige of a raglon shall have ganaral adminlstmtive
mithotliy ovar all ¢ourts within his regton,

Artigla VA, saction 17, SOURT COMMISSIONERS, The leglslature
inayi by law, pravide for courl commissioners for edch trlal cour
avel,

Article VA, section (8. CHARGING JURIES. judges shali not
chiarge jurles with respect to matters of fact, nor comement thereon,
bul shall declare the law,

Artlcte IVA, saction 19, CLERK OF THE SUPERIOR COURT. The
eourily clark shiall be, by. virtue of his office, clerk of the suparior
o,

Article WA, sectfon 20, TRANSITIGN AN SAVINGS. The adoption
of this article shall riol be construed (o dffect any exlsting tght ae
qulred undar any stalwte, rule, regulation, resolutton, ordindnca, wr
order promulgated pursuant to and laking 1ts validity from such sue
parseded constitutlonal provision; nor ag affscling any sctions, acx
fivitles, or procesdings valldated theraunder, nor as affecting any
civil or eriminal proceadings Instltuted thereunder, nor the term of

- oifice, or appointmant or employmant of any parson appolnted or

nlocted thereunder. All rights coming into existence and oceurring
on or aliar tho affective date of thiy artlele shall be poverned by the
pravigions of this article ds though thae arlicle suparseded hereby
novar existed,

Atficle IVA, sacllon 21, ERFECTIVE DATE, This arlicle, It approved
by the volers, will become effoctive on the tenth day of January,
1977,

Attlele VA, section 22. NEW ARTICLE. Sectlons 1 through 20 of
this Joint resolution shall tonstitute a new.article nurmber IVA in the
Congtltulon of the state of Washington,

Article IVA, section 23, REPEALER, Tho following arlicle of the
Constltutlon of the state of Washington, or pars thereof, oY amend-
ments therato, are each hereby repealed:
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Superior tourt ol chambiers; subject to revision by such Judge, to

Constiration of Urd Unlfed States and the Constitution of the State

flled whh the ceumy auditor wiibin fon days after the date of the

proviglons as may be deamed nexessary 1o lioplemaent the provistons

gued by the supreme court,

NISTING NOTE T‘hél;5rop0§é%,‘$Fnstllttu't'i‘ng}al iam‘;mdti?{enl 'wh.l]c? apperrg on 'ttihi's
EXISTING page repedls or modities the etfect of ofher provisions of tne state PROPOSED
e y coistitullony These affected providlons are: printed In the tel<hand
CONSTITUTIONAL | colurn ‘of fise page so that fotars may readl] o th

i, g e gase o5, ey ol compen o e | €O AL
PROV ropased charges, in the dght-hand coltimn of the prge, and détermln : 2!
PROVISIONS ﬁa\i»'(hﬁ'éx'lstflfﬁg"s:t)"nst'i’lull't;;mi’l Iangu%giéswuu?ﬂ b'o?i‘f m:'t‘gt}.( drimine AMENDMENT

11) Articte 1V, sections 1 through 30,

{2) Amgndment 25,

(3) Amentman 28,

(4) Armendment 38,

(BY Amandmaril 41,

(6} Amendment 50,

BE 1T FURTHER RESOLVELD, That the-secratary of state shall cause
g -foregoing constitutional anvendment to be published: af least
four (s durlng The four weeks next praceding ihe election In
avary legal newspaper In the stato,

take deposlifons and'to perform such othar busiess-cannected with
the adminlstration 6f Justice ay riny ba proseribad by [ww.

$oc. 24, Rules for supartor courls, Tha Judges .of the supertor
courty, shall from {hiteto thue, stablish uniform rolas, for tha gov
arnment-ofthesuperlot coutts.

S 28, Reporty-of supetior eourt judas, Superior [utges, shull
on ot hefare the firgt day of Novémber |n etch year, feport In writlng
to the judges of the supreme court such defocts st omisslons n
the fawsas thelr experience mdy suggest, and the Judges of the su»
prefme cour shall on or before. the st day of January in sach year
report In writing 1o tha governor such delacts ard omisslions fnthy
laws 4y threy may ballave to exlst,

e, 28 Cletk of the supetlor ¢ourt, The county clerk shall be by
virtue of lils office, clirk. of the superlor coutt,

Sac, 27, Style of process, The style of all procaess shall be, *The
State of Washington,” dnd all prosecutlons.shall ba-sonducted in its
hame a11d. by 1ts autharlty,

Sec, 28, Qalh of judges. Evety Judge of the suprema courl, and
every judge of asuparior court shall, befere entering upon the du«
ties of hig affles, take and subseribie an oath that he will support the

of Washington, and will falthfully and impartlally discharge the du«
tlog of Jirdge to:the el of Ws abllity, which sathshall Be fled thihe
offica of the:secratity of state,

$oe, 29, Electton of suparior tourl Judges. Notwilhistanding any
provislon of this Congtitution to:the contrary, if, after 1he last day ay
provided by law Tor the withdrawal of declarations of candidacy hag
explrad, only one vandidate fas fléd for-any single posiflon of supe-
lor goutt Judge In any courty contalring & populiiion of one
hundred thousand or more, no primary or.electton shall be held u
to such pogition, and & cartificale-of election shall b fesued tosuchk:
eandltate: 1, aflar-any contestsd primary Tor supertor count judge b
any courty; only one. candidate (s-entitted to Rave his name minted
on the goneral election ballot foF any single poslfian, nu-alaetion
shall bu held as to such position, and 4 certittdate of elegtion shall e
Issuad to such tdndidale: PROVIDED, Thatin the evant thal there s

primary, & pettion ladicafing that a wrlte In campalgn will be ton-
dugted - Tor such stngle posttion and sigied by one hundred regis.
tered volers qualiffed {o vote with respect of the office, then such
simgle position shall be subjeci to the genaral election, Provisions for
the contingericy of-lhe death.or disqualllication of a sole candidate
betwsan the tast date for withedrawal and the tnre when the-electon
would ba held but for the provisiens. of Wiy seclion gnd such pther

of thigséction, may ba srracted by the legisliturs,

Seq, 80, Court of appeals, (1) AUTHORIZATION, In addition to (he
courts autfiorized Thoyectton 1 ikl arlele, judidlal power Is veslad
In a court of appeals, which shall be eatablishud by statute,

(2) JURISDICTION, The Jurfsdiction of the aourt of appanls shall
be as provided by statute or by rules authorzad by statute.

(3) REVIEW OF SUPERIOR COURT. Superlor coun actions misy
be reviewad by the court of appeals or By the supreme vowrl ds pro-
vided by statute or.by rule authorlzed by $tefute,

(4) UBGES. The number, manngr of election, compenation,
tertns of offlen, removel and retiremant -of: jJudges of the coutt of
appeals shall be as provided by statute,

(8) ADMINISTRATION AND PROCEDURE: The admintstration and
protedures of the coutl of appeals shall be as providad by rulay lg-

{6) CONPBLICTS, The provistons of this section shall supersede any
confllcting provisions In prior sections of this article,
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NOTES Tl.mlpmposed“t(:ﬁxgst'l}tullon-af tam"end'?mnl 'w'lﬂélw app‘e{aﬁ on, ‘th(ls
EXISTING page repeals or modified e elfeet of ollier provisions. of the state PROPOSED
i . constitution, These affacted provislons are ginted I the left-band . , )
CONSTITUTIONAL | column (?_f 1.1'!'1‘3 page 30 lhigl' ‘J,)?lms{ may tr'ead‘fl%(i compare ((lﬂsi:mt to %‘he CONSTITUTIONAL
j V18469 sropused changes, T e vightdand colurmn of the page, atd daterming
PROVISIONS K‘du?‘!he e-xist')n?g constiutionnl linguage would be gf"ec‘ted. AMENDMENT

THESE CONSTITUTIONAL PROVISIONS WOULD BE
REPEALED BY SENATE JOINT RESOLUTION 197

Arlicla M, Section 13

JIMITATION ON MEMBERS HOLDING OFFICE IN THE §TATE No
membar-of the legislature, dwdng the term for which he is dleciad,
shull he appolitted or electod to any civtl office In the stale, which
shall have beer created, or the emolunients.of which shall have
been (nerassad, dunlig the terv for which he was eloctod.

Article 1Y, Sectlon 24

COMPENSATION OF MEMBERS, Fach member of the leglslature

shiall recelve for hig services five dollars for each day's sttendance
duning the sesslon, and ten <aniy for evary mile he shall (raval in
gotng Lo and returning from the place of meeting of the leglslature
o the most ustial route,

THE EFFECT OF THESE CONSTITUTIONAL PROVISIONS
WOULD BE MODIFED, BUT NOT REPEALED, BY SENATE.
JOINT RESOLUTION 1271

Articlg 11, Section 1

LEGISLATIVE POWERS; WHERE VESTED. The luplslative authorly-

of the slate of Washington shall be vested In the laglslature, cors
sisiig of & sebale 4nd hovse of reprasenialives, which shall be
called the legislature of the state of W-tlﬁh]‘hfft()ﬁ, bt the peonle ra.
“servat Thmselves (v powar o prapose bills, laws, and towenact-or

rejotl Cve sarme at the p-q’lls,-Tn;i‘;»;'p‘e:ra'dh'n'(' of the legislature, and also |
resurve power, gt thelr own option, Lo approve or refect at the polly:

dny.aet, M, Fectton or mart of any bill, wdt-orTaw passed by thé leg.
Islatura, '

{a) Inltlativies The MMrek powar tagerved by the people Is the Inltla.
tive, fvery sueh potftion shall Include the (ull 1axt of (e mossure 5o

proposed, Inftfalive.peltions shall ba Med with the secratary of staty

not leys thign four months. before the election af which thay are 1o be
voted upon, ar not less than ten days before any regular sesslon of
the lgglslaiure, I Mad at least (our months belore the election al
which they arg to be voled upon, he shall submill the dame to (Ha
vele gf the people ot the sald electtor If such peatitions are flled not

less (Han (an days before any regular session of the leglslature, he

shall trangmil the same 1o the leglslature.assoon as Il convenes atid
organizes, Such nitlstive measire shall take precedunce over 4l
other measures In the feglshalura-except appropration bifly and shal)
be silher enacted or réfactod without change or amandmert by the
leglshature befora the end of such regular sessfon. If any sugh inltla-
(fve measures shall be enacted by (he leglslature 1t shall be subject
To.the referendum petition, or 1t may be enacted and refarred by the

leglstature 1o the people for appraval orrejaction sl the next regular |
election, 171015 refectad or i no action 1s taken upon It by the legls !

lature belorg thie end of such regular sesston, the-secratary of slate
shall submit 1 1o the paople for approval of rejection at the hext
ensting régular generl election, The leglslature may rejict .any
measure so proposed by nltiatlve pettlon and propose a diffarent
ong deallng with the same subject, and In such event both measures

shall be submitled by the secrelary of state to the peoplo for ap. |

proval or refection al the next ensulng regular general election
twenty-six

C§MP[ET& TEXT OF
Senate Joint
Resolution 127

Broposed Cotstitutional Amordmont

BE IT RESOLVED, BY THE SENATE AND. HOUSE OF REPRESENTA»
TIVES OF THE STATE OF WASHINGTON, IN LEGISLATIVE
SESEION ASSEMBLED

THAT, Al thy general eledtion to-be held I this state o the firse
Tuasday next suc«:‘eed(‘n% tha {irst Monday tn November, 1975, thure
shall be submitted to the quallfied electors of this stute, for thelr
approval gnd.ratlffeation, or reaction, & propesal to amend Artlele
KXV ot the Consthwution of the state of Washington by amending
gegtlon 1 thereof 1o rend as follows:

Arltlcle XXV, saction 1, All alected state offictals shall each sever-
ally recatve such compensation as the haglslature may direct, The
compentation of any stale aflicer shall not be ((aewsased<an) dimin.
Ishad during his term of office ((meneepi-thattive-togiiafistrattie
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¢ . sk 487, No muormber of Whe leglsiiture,
during (he teri for which ha ls electad, shall be sppolnled to any
eviUafflaan the stale whieh §hall ave haan creatdd, or e MBI
ments of which shall Rave Beah Inctansed, by the legsliture during
thae term for-which he wis alocted, Salarles for mambers of the Jeyls.
Taturd shall e fixdd by an Independent commiss{on sraatad by faw

Tor that parpoge, No state officlal, mMambar o former member of the

staty felsTatire) State employbe, or offfetal ‘or employeq of 4 poilt-

Teal gu;baivi:uf‘j’can, municloal corporation, or special district of the
stale, orpatson retulred T register with a staty agency aga lobbylst,
sttall e & member of The commlsion, No laess than sixly percent of
tho-membershlp ol (he commission shall ba chosen By lot by-1ie
sacratary of staleg from among the veplstared voters of the stale, with
ane_ieniber o aach conprevsional distrel, The Balarice of the
mambership shall be appointed as provided by law, All persting yee
laetod by Tol or appolnted shall hotsass the qualliications requited
By Jaw ol Jurors, All persons chosen shall be conflrmed by 3 suparior
colrt Judpe destghnted by the chlef justice of the sdpreme court
who shall examine each person for Interast, prejudice, and corpe-
terey, Persons wha by reasons of prelucice, [iiterast, or Incompe-
feney ate found to be Ineapable of diseharging thelr dutley as mem.
bers ol the commission shall be disquallifad and shall be replacad by
persory chosen i (he safmd mannerin which the dlsguullfied person
wag ariglnally chosen, The (amm of office of the members of the
commisslon-shall be as determimed by law, and no member of the
comnilssion.may be ramoved excepl for causa spéectiied by law, fol-
Towlng 4 Meating by a trounal of Uiree supedor court Judges -ap«
winled] by the ehital [ustica of THe suprema courl, Any chimpe. of
splary"ahall Do flled with The secrelary of statd and shall becerd law
ninety days thereafler withoul actlon of the leglslature or governor,
but shall be sabijdct to yeferendum pollllon by the peoply, filad
within sald ninaty days, Refarandum meastres. under his section
shall-be submitted To the paople al the next following general elec.
o, and shall e othérwlse governed by the provisions of this Cons
stitut{on penerally applidabla to Telerendum meastres, The salaries
(Txed pursuant {o This sectiot shall subersede any other rovision {or
the salaties of members of the Teglslature, Sectlons 13 and 23 of Are
flele 1 are heraby refealed, and the provislons of sections T4, 16, 17,
19,20, 21 and 2200 Article 1T and section ((23Y) 1 of Artlcle [f Insofar
as they are Incomslstent hatewlth, nre hereby repeated,
BE IT FURTHER RESOLVED, That the savretary of state shall cuuse
notics of the foregolng constitutional amendments to be published
at least four times during the four weeks next preceding the election
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-referred to.the people as tiareln provided shall take affect and be-

ducgany measure, All suth petitiony shall. be lled with the seargtary
of state, who shall-be gulded by The genaral taws to submitiliig the
same 1o the people untll additiona) Teglslution shall espectilly prov §
vide thergtor, This-sgction ls selfvaxucuting, but tegislation may be

EXISTING

NOTE: The proposed constitutional amendwant which appears an this
page rapeals or modiites the effact of vthar provistons of the state

page rep A b the PROPFOQSED

e ey 1ol ot - eonstitution, Thete affectad provistons dre ted In e left-Wand eyt v
CONSTITUTIONAL | mix_urgh ; ,(’ithe’ ;d%'q,_ to -fﬁﬁfﬁi&"lﬁt&g &;iy rziaﬁj%"cé%pi\‘m}uﬁgﬁ o ‘52,3 CONSTITUTIONAL
HOVISTONE proposed] chinges, I (e fighthaind coluing of thepuge, and delermiing RNAERTYRA SN
PROVISIONS Ebi\?‘(ha(exlstﬂigg‘ wns‘titt{ﬂbgn-‘al lﬁnguagﬁ-wwid bgg(fﬁxélml. eermn AMENDMENT

When conflieting rigasurey are submitied 1o the people the bllats
shall be so printed that a voler can exptoess sapurately by making one
cross (X) for ageh, tweo preferdrces, first, a6 between olthar measure

and nefther, and secondly, as bativeen one and the other. If the §

majority of those voting on-the first lssue 1s for nefthier, Both fall, but
Iri that cage tha votes on the second tssue shall neverthelass be care-
fully: ¢ounted and mady publie, 1o majorty voting on the first fssue
Is for gfthet, then the meddure recalving a majority of the votes on
the second (ssua shall be faw,

{5 Referandum, The second power réserved by the people Is tha
raforandum, and ({ nray ta ordered on any act, bill, law, ¢t any part

thareof passed by (e legislature;, except such laws as may be haces.

sary for the Immediate. preservation of the publie peacy, hestth oy
safoty, suppotl of the stats. governraent and 1ts exlsting bublic nstl-
tutions, etther by petitron sfgned by the required percentage of the
legal voters, or by the leglslature 4g other bills are enactud,

{d) The fillng of 4 raferatidut petition wgainst she or nore lams,
saations or parts of any act; law or bill shall not dafay the remalnder
of the réasure Trom becoming operative. Referendut petitfons
agalng magsures passed by fhe leglslature shall be fflad with tha

secrelary of state not later than ninety days after the {ihal adjolrn.
mant of the session of the leglslature which pasyed g measurg on |

which the referendum ls demuided, The vato power of the gevernor
shall not extend formeasures Inttiated by or referred .t thd people.

Al} glactions on measures referrgdito the paople-of (e state shall ba |

had at the blenntal regulsr eloctions, excapl wheh the leglslature
shall ordor aspaclal election, Aty measare inftiatad by the paople or

conve the taw 17 1t 1s apwiroved by a majorlly of the votes cast
thurgont PROVIDEEY, Thal the vole cast upon such question ot mriess
sure shall egjual onwsthird of the tatal vetes cast-at such alection and
not ptherwiye, Such mensure shall be in operatian on and after the
thietlath day after the slection al which 1t ls approved, The style of el
billy proposed by Initiatlve petitlon shall be: “Be it enacted by the
p'eopﬁ)e; of the &tate of Weshington” Thls sectlon shall not b con.
slruad to deprive sy membaer of dhe legldlature of the rightto intre~

shyeted aspacially to faciiltate 1y operation

(e} The leglslature shall provide methods of publicity of all laws or
parts of laws, and grietidments 18 the Congtltutlon referred to the
people with arguments Tor and against the faws and amgndments so

refarred, The sacretary of staty shalt send ore copy of publication to

eaels trdividual place of residence in (he state and ghall make such
addltfonal dlstribution as he shall detertiing ndcessary to rgasonably
asburd thal wach voler will have an opportunily o study the mea.
sures prior to eleetlon, Those provislons supeeede the provisions
sat forth In the Tast paragraph of section T of this arteld as amended
by the seventh amendment to the Constitution of thiy state.

revery legal newspaperin the state,
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THESE PRINCIPAL CONSTITUTIONAL PROVISIONS,
COULD BE AFFECTED BY HOUSE JOINT RESOLUTION 191

Article-], Section ¥1

RELIQIOUS PREEGIOM, Absplute - freedom of constlance Ty all
midtfers of rellglous sentiment, bellet dtvd wosship, shall be goarat-
Teed 1oavery Individyal, and e, one sl be molested or distirbed
it person oY property on acéount of religlon; but the (berty of oot
sclence hateby secured shall not be socoiisirded as-(o excuse-acts of
leerlousness or Justlfy practices Inconststant with the peave snd

safely of the state, No public monsy or property shall be appropris

aled for or applled (o any reltgious worship, axerclse ot instruction,
or (he supporl of any rellglous edfablishment: PROVIDED, HOW.
EVER, Thrat thls-arlcla shall not be so construed as to forbid the em.
ploymant by tha state of s chaphain for such of e state eustodial,
carractlonal antd miental Tnstlulions ayin the discration of tha legls
lature may seem Judtiiad, No religlous qualification shall by ro.
yulrgd for any publle oifice or employmant, nor shull any person be

incarmpatant as a whnass or juror, In-conseguéance of his apinfon on

matlars of rellglon, nor be questioned 1n any court of justice

fouching his rulighdus bellal.to alfect tha welght of his testimony,

Article Vi, Sectlon 8

CRETHT NOT TO BE LOANGD, The gredit of the state shall not, In
ury muriner be glven orloaned Lo, or In atd of, any dividual, asso-
clatton, company ot corporaiion,

“Krifele VHI, Section 7

CREDIT NOT TO BE LOANED, Nu county, ¢y, town orothar iius
nicipal corporatton shall heraafler glve-any money, or praperty;. ot
loan ts. monky, or credit to or In alt of any individual, assoctatfon,
company or corporation, except for the hacessary support of the
poor and infitm, oy beconid directly of Indirettly the ownet of any
stock i or bords olany assatiation, company be corporatlon,

Artlele 1X; Suction 4
SECTARIAN CONTROL GR INFLUENCE PRORIBITED, All schools

malntiined or supparted wholly o In part by the public funds sivall

be-forevet free. from sectarian cbntrol or influgnce,

twenty-eight

‘CQMPLUTL? YEXT OF, '
House Joint
- Resolution 19

Proposed Consitivfional Amendmen)

BE IT RESOLVED, BY THE SENATE AND HOUSE OF REPRESENTA.
TIVES OF THE STATE OF WASHINGTON, IN LEGISLATIVE
SESHION ASSEMBLED:

THAT, At the next- general election 1o be held 1n this state there
shll be submitted to the-qualified voters of the state for thelr ap-
provel and eatification, or rafeetion, an amentment to the Constity.
ton of tha state of Washinglon by adding a wew artfele to read o5
follgws:

Article .. .., Section T, To the extent permitted by (he Constitus
ol of the Unlted States, and notwithstanding any other provigion

- of the Constitutlon of he state of Washington to the contrary, the

legiglature may provide assistance for students of public and private
schools, and for students of public.and private Institutions for post
secondary or higher education, far the pyrpbse of advanelpg thelr
wdtcation, regardless of the craed or religlous affiliatfon of the stu-
dents, tr the cresd or rellglons affiliation, Influence, or ndture of the
aducatial entity which they attand.

BE 1T FURTHER RESOLVED, That the sacretary of stafe shall ciuse
notlee of the (oragolng constitutlonal amendment 10 be publishad
allenst four timas during the four weeks next preceding the election
n avery lagal nawspaper t tre state,
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Explamdtory Statement for Senate Joint Resolution
101, contintred from Page 11:

The mew Judiclal article would provide & new method for re-
maovitg a Judge of Justlee from offles, A commission on Judiclsl
qualifications Is establishod, to bs composad of an- Appellate Gourt
“Judge, @ Suparler Courl judge, a District Court judgs, all of whom
are selected by Judges, wo Tawyers selected by the Bar Assoclation
and four lay ditlzens electad by the Govérnor, The commission 1s
authorlzed 1o recommend to the State Supreme Court the removal,
suspansion, retirament, or other appropriale discipline for o judge
witom they flnd has fallod: (o porform 115 dutteg, has: been Involved
tn conduet which brings thé judlclal office Into diérapute, or iz disas

blad, Upbn Fecelpl of the recommandation, the Suprema. Court 1y,

entpowered to order retitement, suspension; removil, or gny wther
appropriate digeipling It finds Just and propés

The naw article provides that all partles huve a right 1o at laast one
revigw, except In ¢ivil cases of minor significance,

Dlstriet Courts not referred to i the present Gonstitution-would
have Jurtadictlon over any cases permittad by slatule except those
Tnwolving the commission of a fafony or In ¢ivil cases where {he tle
toreal prolsart'y Is I queéstion, _

Tha: authorfly of the lagislature lo permbl the appotniment of

court- comintéstoners {§ expanded to Include courts othar than the
Superlor Courts, und the present constltutipnal resurlctions on the
authority of comniigsioriers are elimingtad,

Official Candidates Pamphlet

General Election, Tuesday, November 4, 1975

Bacause of the statewide élection for the position of Secretary of State, a
Candidates’ Pamphlat section tontainlrig the statements and photographs. of
the twe nominees 1s ncluded n'this officlal Voters’ Pamphlet, Under & new
law approved by the Leglslature, only statewlde offices ure covered In the
Candidates’ Pamphlat in an odd-numbered yéar, The-offics of the Secretary of
State lias no authority to.comment on the accuracy of any statements made by

the candidates in this pamphlat or to alter thelr content In any way.

2nd Supp. App. 00YBHY-1ine



Secretary of State
Onevyear unexpived term

Bruce K,
CHAPMAN

Republican

My priorities after nine months In office are still curtalled
spending, reduced paperwork for citizens, and Leglslative
appiaval of your right to vole on basle structural ¢hanges In
Olymipla, Recent scandals underscore the need for clear, rall-
able chocks on conflicts of Taterest, | am pushing for a more
enforteable Code of Ethics for all state officeholders,

Withln my owh office, | have reduced the staff by 129
since January. We have twice as many filings as twelve years
ago, yet operate with fewer employees. | seek to streamline
gleation funclions, consofidate corporate forms, and eltrmie
nate unnecessary storage of old files, | have proposed elimi.
nation altogether of some 44 forms that clitzens Must fle with
the Secretary of State,

The oppositlon advocates opening new. sections to handle
several unrelated and dupficative govermment programs, |
appose such expanstons which really are Intended ohly to
find Justificatton for retalntng the position of Secrstary of
State ag a political office,

I have accepled gladly the divectorshilp of state government
activitles for the Bleentennlal and am proud our office can
house the Task Force on Aging, No budget Increases ara
needad for these. But | will resist adding costly, permarent
programs and burgaucracy,

Kay D,
ANDERSON

Daioeyat

thirty

Kay D, Andersan, Washington born, mised and educated.
Elected Sriohomish County Clerk, 1970; reelacted, 1974 with
highest primary vote th county. Expertenced adminlsirator
and records manager,

Rellgves the office should remaln glactve, as elected offl-
clals are more accauntablé fo the publle, It has besn two dec-
ades since a woman his held statewlde elective office |
Waghington, 1t's time. for a woman's polnt of view In the exec-
utive branch of state government agaln,

Would work towards Increasing the efficlences of the off-
lee, fulfilling the statutory requirements; bringing back duties
to the office that have besn transferred o other state daparts
ments; establishing a bipartisan commission to study election
reform, simplified voter registration, ballot seeutty, and sel
policies for printing repoits that would be made avallable to
all parties and citizens, Would like t6 have the Office becoma
more actively Involved In ‘solving cltfzens' problems, serving
as an ombudsman, a llalson between the cltizens artd state
govettimant, .

Past-president of the Washington State Association of
County Clerks, member of Soroptamist and Toastmlstress,
Presently serving.on the Boards of the Washington Stite Asso-
clatiorr of Countty  Offlclals; International Assoclation of
Clerks, Recorders, Election Officlals and Treasurers, Unlted
Way and Snohomish County Democratle Central Cotmmittee,
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How to Obtain an Absentee Ballot:
., Any reglstersd voter who canniet vote In person may apply directly to his county auditor or department of elactions for an absentee
ballol, Anystgriad requast contalning the necassary Infarmation will be honoretd. For your conventence, an application Js reproduced
below. Thigaddresies of the auditors or-depariments of efaction are also llsted-below. In order 1o be certaln thal the voters’ appleation
s autherile, the glection laws reculre that the slgnature on the application be verified by comparlson with tie signuture on the yotér's
perntanent reglstration record, For this reason, if a husband and wife both wish 1o vote by absentes ballot, sfgnatutes of each are
necessary. In order (o be counted, an absentea ballot must be voted and postmarkad no lafer thah the day of the slection, For this

: reason, sufffclant time must ba allowed for an exchange of correspondenca-with tha county auditar or depaitmant of elacitons,
LOUNTY ADBRESS city e COUNTY ADDRTSS Gy Ap
ALY e C'crus(\w'(:mml'musq Rlzville 2169 Lowhy o e co 108 Natih Stroa Chifiale 90532
ASHHO wavivewaee o e 139 Savond Sirpdl Asnin 3?402 WReolt o v viiaeveen o 450 Loman Stieer [Yavpnpon 9912¢
Bumton vovveenasaon GEURI Courlhouso Proyear Y350 MO e anen e Founiv b Alde Shvelon hiisid
CRUTEN oo s vaveirvnviecrse, COLNTY Coiprlibouse Wersiehng Uiy ORANQRI oxvs e oo WO Thitd Sorty Okandpan Q8B40
Challaity 2 oriceaoi i 519 Sauih Lineoin POt Angoles 98362 PAeilie L, youes seony Ntptiothal Avontn Senutly feniel is 6
; \‘r ARSI, A9IhCE Pkt Vancouver yBBeo Tond Gigllle ceoe B2 Wost boyrth Nuwpil 59156
Columbln ceviioai, 343 Wiyt Maln -l)::?'lcm 99378 Plarce . ovivai. Voo Q00 Tavinng Avenue fcqma 4an2
AOMIIE e veecnnss 3OS Akadpmy St Rafsu U626 SR v PIESL & Gougl Frifae Phirttol 98750
POuplod e eevnon o Gannly Gounliousd ‘Warervllle QBH5H SLa\gn ....... Fevhee v eon U8 Kineatd Stenel Maunt Yorign Yy
FOHY seaericenivvonaro i Goynly Coufihtnse Rapubite 09166 Zkamanty v oo Conmly Cawthiuse fewniisn 98048,
Tgm}kl N om0V ool Fabielh ULl 99307 Snafsanish oy vves e 3092 Raekalolier freon 78201
Garlteld vovvvnanioncengn };o“umy TGN Famaroy 99347 SOk e cer 1TI0 WOSE Browthvay Sukane P
GOt Saovcinnaccn s TOF STT0R0UNW Epphrati 90223 SIS vy v w o GakSteeet Coleillo 9114
Cirays PRaebor 1o vrva v 100 West Hireidivay Manléane B0563 TR srvvravievirnnen . D& Capite) Way Qlvmpig 48501
I &y e vinaaneres Subiontly & Maliy Coupviiie 90289 Walikakufm v . Counly Courthome sl moy 612
JEHABON ccvsiiini o gﬂiﬂyr-mn 3 Gasy Port Townsent JuaGH W?lla Walla vouves 115 Wwest Main Wikl Walla 99162,
I v eveinswirvsinaiiisnay g() Faupls Avtios Saatly G304 Wihatetn , .. oo AT Grand Avonue Hollingham gh228.
USRI vovnonerniinnicnnans B mvislon?ham Fart Qrafurd DUALE Whitman ., . bty WABIn Sirem) Collax LETRN
RIBRES vvaviii v oneen o 305 Wa Fillh lSlIzz:nsbu{'Lﬁ 98926 Yakima . Nonh dnd & taar gt Vakimsa 49901
Klekitl oowvinininoees Counly Caurthouse Goldanilale 98B

!. i i i A i T — .. 2 " " 'i."'

1 b i i g s PSR ES Y DEGLARE THAT I AM A REQISTERED VOTER

i RAINT RAME £OR POSITIVE IDENTIFICATION

: © ADDAESS OITY OR TOWN AT

i

j PHONE NO. wsonsmeminrsrmmnsmseersromermmsssommsoonss. PRECINGT woovermmmmincenenmmioicon s e sossmsres

i (IF KROWNY

g FEND MY BALLOT TOr [ sSAME ADDRESS AS ABOVE: [ THE ADDRESS BELOW:

!

: A T L T

This application {s for the state general election to e held November 4, 1975,

E 6 EE': VALID, YOUR BIGINATURE X trtvivirststisiieseraiansesitiriesvinevesbarasssay sosevanasstavsssensveris oo vaierass st s oo evad 80t avind
' SIGNATURE MUST
‘ BEINCLUDED

4 R BIBNATURE K. 4 1veresrvvesss e vevsrsness sreven eever e resss i asse e 0oy s 0 1o imt e mbrass s sasebis i
Note: 1f husband and wife both want. absentes ballots, signatures of each are necessary,

FOR OFFIGE USE ONLY
REGISTRATION NUMBER uvsvrinmmrarvinsimnsmsovssssssssnennovwne PREGINGT CODE i LEQ DISTL i

REGISTRATION VERIFIED ...

DEPUTY SIENATURE
‘ . BALLOT GODE v ADDRESS CHANGE L aimimmnnimimonceooa BALLDT RETURNED i
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Honorable Earl F. Tiliy, Wash, AGO 1976 NO, 15 (1976)

Wash, AGO 1976 NO, 15 (Wash.A.G.), 1976 WL 168499
Office of the Attorney General

State of Washington
AGO 1976 No, 15
August 5, 1976

CRIMILS -- CAPITAYL PUNISHMENT -- CONSTITUTIONALITY OF DEATH PENALTY « INITIATIVE AND
REFERENDUM - ENACTMENT OF NEW DEATH PENALTY LAW,

*1 (1) Recent decisions by the United States Supreme Court holding mandatory death penalty laws to be urnconstitutional
have rendered RCW 9A,32.046, enacted pursuant to Initiative No, 316, constitutionally unenforceable; however, in line with

othet supreme court decisions involving death penalty laws a constitutionally valid death penalty statute may still be enacted
in accordance with guidelines set forth in those decisions,

(2) Because RCW 9A,32,046 was enacted as a part of Initiative No. 316 at the 1975 state general election, that statute may not
be repealed by the legislature for a period of two years following lts enactment and it may only be amended during such petiod
by a two-thirds majority vote of the members of both houses of the legislature; however, this existing state death penalty statute
may be amended or repealed at any time pursuant to an Initiative or referendum measure approved by the voters,

(3) It is possible that legislation establishing a new, constitutionally valid, death penalty for the state of Washington could
be enacted by the legislature by a simple majority vote, even during the immediate two-year period following the passage of
Initiative No. 316, if the new law is not drafted as either an amendment or repeal of RCW 9A.32,046,

Honotable Bacl B, Tilly

State Representative

12th District

1509 Jefferson

Wenatchee, Washington 93801

Dear Sir:

In a line of decisions handed down on July 2, 1976, the United States Supreme Court upheld the constitutionality of statutes
providing for imposition of the death penalty for the crime of murder (and in the case of Georgia, certain other crimes) as enacted
by the legislatures of the states of Georgia, Florida and Texas. See, Gregg v, Georgia, U.S. , 44 LW, 5230; Proffitt v. Florida,
U.S,, 44 LW, 5256; and Jurek v. Texas, U.S. , 44 LW, 5262, At the same time, howevet, the Supreme Court invalidated, as
a form of “cruel and unusual punishment” prohibited by the Eighth Amendment to the U.S. Constitution, other death penalty
laws which had been enacted in the states of North Carolina and Lovisiana, Woodson v, North Carollna, U.S, | 44 L, W, 5267,
and Roberts v, Louisiana, U.S. , 44 LW, 5281, As the prime sponsor of the Washington death penalty law, chaptor 9, Laws of
1975-76, 2nd Bx. Sess. (Initiative No. 316), you have, therefote, requested our opinion regarding the impact of these decisions
upon our own law and, In addition, you have posed several questions pertaining to the procedures to be followed In amending
our law if it is deemed by us no longer to be constitutionally enforceable.

We will set forth your specific questions, and our answers thereto, within the body of this opinion,

ANALYSIS

*2 1. Introduction:

........

Wiestlawhlest” © 2013 Thomson Reuters, No claim to orginal U.S. Government Works, 1
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Honorable Earl F. Tilly, Wash. AGO 1976 NO, 15 (1978)

Capital punishment, ot the death penalty, has in recent years become the subject of considerable activity both within the halls of
state legislatures and in the courts, Although earlier attempts to have this form of criminal punishment declared unconstitutionat
by the courts had failed, a sharply divided United States Supreme Coutt, some four yeats ago in Furman v. Georgia, 408 U.S.
238, 33 L. ed, [[L.Ed.]]2d 346, 92 S.Ct, 2726 (1972), struck down a Georgia death penalty law on the ground that this law
was in violation of the prohibition against “cruel and unusual punishment” contained in the Eighth Amendment to the U.S,
Constitution. Thereafter, state lawmakers throughout the nation reacted by changing the death penalty statutes of their respective
states in order, if possible, to remove the features of those statutes to which the Supreme Court had apparently objected in the
Putman case, This course of legislative response to the Court's ruling, in turn, culminated in the five cases decided on July 2,
1976, to which you have referred in your tequest. The basic question hete presented concerns the impact of those cases upon

the particular response to the Furman ruling which was made by the voters of our own state through their passage of Initiative
No. 316 at the November, 1975, state general election,

Under the Georgia statute which was struck down in the Furman case, the jury involved in a murder ot other criminal trial
in whiclt the death penalty could be imposed was vested with unestricted discretionary authority whereby it was permitted
to determine in each case, in accordance with whatever criteria might seem significant to the particular jury, whether or not
the defendant (upon being convicted) should be sentenced to death or, instead, to a term of imprisonment. Two members of
the Supreme Court, Justices Brennan and Marshall, expressed the view that this statute was unconstitutional undet the Eighth
Amendment, supra, because the death penalty, no matter how ot for what ctime it is imposed, constitutes cruel and unusual
punishment in violation of that portion of the federal Bill of Rights, Three other membets of the coutt, Justices Douglas, Stewart
and White, wrote opinions in which, instead, they merely held the procedural aspects of the Georgia law to be unconstitutional
because, basically, of the unquestionably irrelevant factors which a jury was allowed to take into consideration in rendeting
its decision as to whether a given criminal defendant should live or die. This constituted “cruel and unusual” punishment, in
the minds of these three justices, because of the arbitrary or happenstance results which could flow from the statutory system
involved, As was succinetly explained in the concurring opinion of Justice Stewart, 408 U.S, 309-10:

_ “These death sentences are cruel and unusual in the same way that being struck by lightning is cruel and
unusual, For, of all the people convicted of rapes and murders in 1967 and 1968, many just as reprehensible

as these, the petitioners are among a capriciously selected random handful upon whom the sentence of death
has in fact been Imposed....”

*3 Notwithstanding this objection to the Georgia law, however, the four remaining members of the 1972 Supreme Court
which ruled In the Purman case - Chief Justice Burger and Justices Blackmun, Powell and Rehnquist - voted to sustain the
death penalty even when imposed in the manner then provided for by that law, In essence the position of those four dissenters
was that the Bighth Amendment is not violated by such a law because that constitutional provision in no way speaks “.., to the
power of legislatures to confer sentencing discretion on juries...” (408 U.S. 238.)

Since, however, a majority of the Supreme Court thought otherwise, the result of the Purman case was that at least the “unlimlted
discretion” approach which was a part-of the then existing Georgla death penalty statute - as well as those of most other states as
they then existed - became constitutionally unenforceable, In our own state this was expressly held to be so by the Washington
supreme court, with respect to the death penalty provisions of RCW 9,48,030, in September of 1972, in the case of State v,
Baker, 81 Wn.2d 281, 501 P.2d 284 (1972), But because only two members of the Furman majority looked upon the death
penalty as being unconstitutional per se, two other possible routes fo a constitutionally defensible death penaity law appeared
still to be available, One such route, seemingly, was that of totally ellminating any discretionary function in the court or jury
and, instead, substituting an antomatic, mandatory, death penalty for certain specified degrees of murder ot other crimes which
had fraditionally been characterized as capital offenses, Conversely, the other possible route to a constitutionally valid death
penalty law was to retain the basic concept of a discretionary penalty while attempting to remove the constitutional infirmities
of unrestricted discretion by establishing mandatory standards and criteria to be applied by the court or jury in each case -

standards and criteria which would be relevant to the issue of life or death for those convicted of the serious crimes for which
the death penalty might be imposed,

Wstawhlst” © 2013 Thomson Reuters, No claim to original U.S. Government Works, 2
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Honorable Ear! F. Tilly, Wash. AGO 1976 NO. 15 (1976)

Among the states which chose to take the latter approach wetre Georgia itself, along with Florida and Texas, On the-other hand
the states which responded to the Purman decision by enacting mandatory death penalty statutes included North Carolina and
Louisiana - and, as we will see in a moment, the state of Wagshington. Conceivably, in view of the diversity of opinions expressed
by the different justices in the Furman case, either or both of these responses could have been expected to pass constitutional
muster when tested; and in fact, as things turned out, both types of death penalty laws were found to be valid by three of the
four members of the Court who had dissented in Furman, Those three were Chief Justice Burger and Justices Blackmun and
Rehnquist - joined by Justice White who had been among the justices ruling against the “unlimited diseretion” approach which

the majority had held to be unconstitutional in that case. The remaining five members of the Court, 1 however, ultimately drew
a distinction between (1) the mandatory imposition of a death penalty in all capital cases and (2) the “guided discretion” system
represented by the new Georgla laws and those of Florida and Texas, Thus, while the latter were upheld by a seven to two
majority of the Supreme Court in Gregg v. Georgla, Proffitt v, Plorida and Jurek v, Texas, supta, the fotier was held to be

unconstitutional by a five to four majority in Woodson v, North Carolina and Roberts v. Louisiana, supra.2

*4 The basic problem with the “unlimited discretion” apptoach, as we have seen, is that it was found to produce atbitrary and
capticious results, Juries could decide whether a convicted criminal was to live or die on the basis of such itrelevant factors
as the color of his skin, or his or her sex or religion or even mere physical appearance, The problem with a mandatory death
penalty, by the same token, is (according to those who ruled against it in Woodson and Roberts) that such a law is also arbitrary
in that it requires the execution of all persons convicted of a given capital offense - regardless of such arguably relevant factors
as their past criminal records, the likelihood of future misconduct, or various other mitigating circumstances involved in each
particular case. Howsver, the “limited discretion” approach which was upheld by the Court in the Gregg, Proffitt and Jurek
cases was found to be acceptable (a) because the death penalty is still not unconstitutional, per se, at least for those crimes such

ag murder for which it has traditionally been imposed 3 and (b) because the procedural safeguards of this approach appeared
reasonably calculated to insure a rational imposition of the penalty,
11. Questions Presented:

With this Introductory resume of the current constitutional status of the death penalty in mind, we turn, now, to your specifie
questions, First you have asked:

“Hlas our latest statute or portions theteof, the provisions of which wete contained in Initiative 316, passed
by the voters in November, 1975, been invalidated by the recent U.S, Supreme Court decisions?”

Before we respond directly to this question two further preliminary observations are in order, First, as was also true several years

ago when the Supreme Court first ruled on the constitutionality of state laws regulating abortions, 4 the Court's decisions did
not directly pass upon the provisions of our own state abortion law because that law (RCW 9.02,070) was not actually before the
tribunal, Instead, those decisions involved statutes in two other states, Georgla and Texas, Nevertheless, as in the instant case
it was, in our judgment, cleat as a matter of law that the rulings in question had rendered portions of our own law henceforth
“constitutionally unenforceable” i the sense which we explained in the following excerpt from AGO 1973 No. 7 [[to Alan
Bluechel, State Representative on Pebruary 14, 19731](copy enclosed) - written shortly after those rulings wete rendered:

“We now come to the essence of your question: To what extent will the supreme court's decisions in Rog v, Wade and Doe v,
Bolton, supra, affect the future enforceabtlity of our existing statutes dealing with abortions,

“Purely from a standpoint of form, of course, all of the provisions of these statutes will remain in our eriminal code in the manner
in which they now appear until they are either amended or repealed through the legislative process. Moreover, to the extent
that they are not in clear conflict with the supreme court's rulings, these stafutes remain entitled to an over-all presumption
of constitutionality until held to be otherwise by a court of competent jurisdiction - both as a matter of office policy and as
a matter of law. In the case of such conflicts as do exist between them and the supreme court's decisions, however, future
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Honorable Eatl F. Tllly, Wash. AGO 1976 NO, 18 (1978)

enforcement will unquestionably be effectively precluded by these decisions for the obvious reason that in any prosecution
brought to enforce a requirement of our statutes which conflicts with the supreme court's rulings, supta, the person or persons
charged with & violation of these statutes will be able to invoke the federal constitution, as now interpreted by the suptreme
coutt, as a defense, Accord, so much of Article VI of the United States Constitution as provides that:

#5 "“This Constitution, and the laws of the United States which shall be made in putsuance thereof; and all treaties made, or
which shall be made, under the authority of the United States, shall be the supreme law of the land; and the judges in every
state shall be bound thereby, any thing in the Constitution ot laws of any state to the contrary notwithstanding,’

““We will, therefore, couch our ensuing conclusions in this light - {.e., enforceability rather than constitutionality, pet se...."

Likewise, in answering your first question as it relates to the impact of the Supreme Court's latest decisions regarding the death

penalty upon what is now RCW 9A,32.046, infra, we will here also speak of the current enforceability of that law rather than
of its gonstitutionality, per se,

Secondly, as we have noted eatlier it is true that the new death penalty law, which was formulated largely under your sponsorship

after the earlier Washington law (RCW 9.48,030) was declared unconstitutional in State v, Baker, supra, 3o ginated as Initlative

No. 316 and, as such, was approved by the voters at the November, 1975, state general election, 6 The fact that this law was
thus enacted by the people rather than the legislature, however, must be viewed as being of no legal significance in terms of its
present constitutional enforceability because it is now a well-established principle that the power of the people to pass a law by
the initiative process is no greater than that of the legislature, as such, and is subject to all of the same constitutional restrictions
or limitations which pertain to an act of the legislature, See, e.g., Bate v. Borton, 84 Wn.2d 380, 526 P,2d 379 (1974).

Having so explained these two points we must noWw answer your first question essentially in the affirmative. Because it is a
death penalty law of the same basic type as those held to be unconstitutional in Woodson v. Noyth Carolina and Robers v,
Louisiana, S_LLL)L@_,'] so much of our new law as provides for the automatic, mandatory, imposttion of a death sentence for all
persons convicted of aggravated murder in the first degrees is, in our opinion, now constitutionally unenforceable, By this we
mean, specifically, that portion of Initiative No, 316 which is now RCW 9A.32.046 and reads, in full, as follows:

“A person found guilty of aggravated murder in the first degtee as defined in RCW 9A,32,045, shall be

punished by the mandatory sentence of death, Once a person is found guilty of aggravated murder in the

first degree, as defined in RCW 9A,32,045, neither the court not the Jury shall have the discretion to suspend

or defer the imposition or execution of the sentence of death, Such sentence shall be automatic upon any

conviction of aggravated first degree murder. The death sentence shall take place at the state penitentiary

under the direction of and pursuant to arrangements made by the supetintendent thereofs Pravided, That the

time of such execution shall be set by the trial judge at the time of imposing sentence and as a part thereof.”

*6 This statute, like those involved in the Woodson and Robetts cases, deprives the court or jury, as the case may be, of any

discretion to impose a lesser penalty without regard to any mitigating elrcumstances which may be present in a glven case,
Or, as we expressed the point during our introductory discussion above, the Washington law, like those of Notth Carolina
and Louisiana, “... requires the execution of all persons convicted.,, [of aggravated murder in the first degree)... regardless of
such arguably relevant factors as their past criminal records, the likelihood of future misconduct, or various other mitigating
circumstances involved in each particular case,” 9

Question (2):

By your next question you have asked:

Wast (it © 2013 Thomson Meuters, No ¢laim to original U.S, Government Works
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Honorable Earl F. Tilly, Wash, AGO 1976 NO. 16 (19786)

“Can we have a capital punishment law that is constitutional in Washington State?"

This question, of course, assumes the foregoing response to your first question; i.e., that the present provisions of RCW
9A.32.046, supra, have become constitutionally unenforceable because of the Supreme Court's invalidation of similar mandatory
death penalty statutes in Woodson v, North Carolina and Roberts v, Loulsiana, supta, But at the same time the Court's 7-2
ruling in favor of the sonstitutionality of what we have above referred to as “limited discretion” death penalty laws in Cregg
v, Georgla, Proffitt v, Florida and Jurek v. Texas, supra, makes it equally clear that a constitutionally valid statute may be
fashioned for our own state as well, As explained by Justice Stewatt, writing for the Coutt in Gregg:

“In summary, the concerns expressed in Bupman that the penalty of death not be imposed in an arbitrary or capricious manner can
be met by a carefully drafted statute that ensures that the sentencing authority is given adequate information and guidance, As
a general proposition these concerns are best met by a system that provides for a bifurcated proceeding at which the sentencing

authority is apprised of the inforimation relevant to the imposition of sentence and provided with standards to guide its use of
the information,

“We do not intend to suggest that only the above-desctibed procedures would be permissible under Purman or that any
sentehcing system constructed along these general lines would inevitably satisfy the concerns of Purman, for each distinct
system must be-examined on an individual basls, Rather, we have embarked upon this general exposition to make clear that it
is possible to construct capital-sentencing systems capable of meeting Futman's constifutional concerns.” (44 LW, at 5242.)

Therefore, our direct answer to your second inquity, as above set forth, is also in the affirmative, A law similar to those which
were found to be valid in these last three cases would, if enacted by the Washington legislature (or the people through the
initiative process), be constitutionally defensible, 10

*7  Although certain differences exist between the three death penalty laws which were thus upheld, " the basic element
which they all have in common is that of a bifurcated trial whereby the accused person is first tried to determine his guilt or
innocence of the crime with which he has been charged, At this initial trial only such evidence is admissible as is relevant to that
single question, Then, If the accused is found gullty of a crime for which the death penalty may be imposed, a second hearing
or trial is held for the purpose of determining whether, in fact, it should be. During this phase the jury (or court if the pase was
tried without a jury) is required to consider various specified aggravating andfor mitigating circumstances - including evidence
which would not have been admissible under ordinary standards of relevancy during the “guilt or innocence™ phase of the trial,
Then, the question of punishment is to be decided on the basis of specified legal standards in accordance with the findings made
at this second stage of the proceedings. Finally, at least in the case of the Georgla and Florlda laws, any death penalty resulting
from the trial is to be reviewed, automatically, by a higher court not only for the purpose of insuring that the proceedings below
were properly condueted under the standards set forth In the law but that the death penalty imposed is consistent with other
sentences imposed in other trials under similar circumstances, 12

Questions (3) and (4):.

Your next two questions, which we will consider together, read as follows:
“Would changes to the invalidated statute to bring it into conformance with the U.S. Supreme Court decisions require a two-

thirds vote of the Legislature if the changes were consideted during the regular session of the 45th Legislature, convening in
January, 19777

“Could the Legislature repeal the provisions of Initlative 316 and substitute a new law?”

WizsllawhNext © 2013 Thomson Reuters, No claim to original U.S. Government Works, 5
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These two questions stem from the above noted fact that our curtent death penalty statute (RCW 9A,32,046) originated as a patt
of an initiative to the people under Article I1, § 1 (Amendment 7) of the state constitution, Thus, it is presumably now subject
to so much of Article IT, § 41 (Amendment 26) of the constitution as provides that:

"... No act, law, or bill approved by a majority of the electors voting thereon shall be amended or repealed
by the legislature within a period of two years following such enactment: Provided, That any such act,
law or bill may be amended within two years after such enactment at any regular or special session of the
legislature by a vote of two-thirds of all the members elected to each house with full compliance with section
12, Article III, of the Washington Constitution, and no amendatory law adopted in accordance with this
provision shall be subject to referendum, But such enactment may be amended or repealed at any general
regular or special election by direct vote of the peaple thetreon, These provisions supersede the provisions

of subsection (c) of section 1 of this article as amended by the seventh amendment to the Constitution of
this state.”

*8 We can conceive of no basis for concluding that the mandatory death penalty portion of Initiative No, 316 is in any
way exempt from the provislons of this section of the state constitution merely because it has been rendered constitutionally
unenforceable by reason of the Supreme Court's decisions in the Woodson and Roberts cases, with regard to the similar death
penalty laws of North Carolina and Louisiana, Thetefore, it may not now be repealed by the legislature - i.e,, untl November

3, 1977, or thereafter - and it may not be amended by the legislature until that time except by “... a vote of two-thirds of all
of the members elected to each house,...”

We note also, however, the concluding sentence of Article 1T, § 41 (Amendment 26), supra, which, alternatively, permits an
act approved by the voters to be thereafter amended or repealed at any time ... at any general regular or special election by
direct vote of the people thereon....”” Accordingly, it would be possible for this or any other measure approved by the voters at
the November 5, 1975, general election to be amended (or even repealed) by the affirmative action of less than a two-thirds
majority of the members of each house of the legislature approving a referendum bill submitted to the voters in the manner

contemplated by subsection (b) of Article IT, § 1 (Amendment 7) of the constitution. 13

Questions (5) and (6).

Your final two questions also relate to the procedures which could be followed by the legislature in the enactment of a

constitutionally valid death penalty law in accordance with Gregg v. Georgla, Proffitt v, Florida and Jurek v, Texas, supra,
They are as follows:

“5) Could the Legislature adopt a new capital punishment law without repealing the provisions of Initiative 316 with ingtructions
that the new law be the applicable statute in cases involving the specified crimes?

“6) If your answer to question 5 is in the affirmative, could the new law be adopted by a constitutional majority of the Legislature
rather than two-thirds?”

The important point to be borne in mind with respect to these questions is that the death penalty provided for by Initiative
No. 316 (i.e.,, RCW 9A.32.046) is, by its own terms, only applicable to the crime of aggravated murder in the first degree as
defined therein, See, RCW 9A.32.045, supra, codifying § 1 of the initiative, Other sections of the new state criminal code,
however, define first degree murder as a separate and, in effect, a lesser included offense and fix the penalty for that crime as
life imprisonment, We have reference to RCW 9A,32,030 and 9A,32.040, both of which originated with the new code itself,
chapter 260, Laws of 1975, 1st Bx, Sess., rather than as a part of Initfative No, 316,

Most certainly, therefore (in answer to your fifth question), the legislature could - by appropriately amending either or both of
these sections of the new code - adopt a new capital punishment law for the crime of first degree murder (or other crimes as well
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by the same process) without either repealing ot expressly amending any of the code sections which wete added by the initiative,
In effect, the defined crime in the initiative of aggravated murder in the first degree (RCW 9A.32,045) and its accompanying
mandatory death penalty (RCW 9A.32.046) would simply be disregarded and rendered obsolete by means of this approach,

*9 Logically, of course, this should also mean (in answer {0 your sixth and final question) that “... the new law could be
adopted by a constltutional majority of the legislature rather than two-thirds...” even though enacted within the two-year period
during which Article II, § 41 (Amendment 26), supra, will remain applicable to the provisions of Initiative No. 316 itself, At
least we know of no cases in which a court, in an analogous situation, has yet ruled otherwise, This, however, does not mean
that the proponents of a revised new death penalty law should necessarily feel eontent if they are able to persuade merely a
simple majority of the members of the legislature to vote for a biil fashioned to avoid that constitutional provision,

In the first place, of course, more than a simple majority would be necessary to override a gubernatorial veto if that should
oceur. Accord, the provisions of Article 11, § 12 of our constitution, But in addition, even if the governor were to approve of
the bill the validity of any new death penalty law would presumably be litigated in the courts in any event - probably by the first
person to be sentenced thereunder, At that time this issue would no doubt then be raised as a part of such ltigation if the law in
question were to have been passed by the legislature by less than o two-thirds majority during the first two years following the
passage of the initiative, Therefore, while we believe the cotrect answer to your final question to be in the affirmative we would
most certainly caution the proponents of any new death penalty legislation to seek the approval of such a greater majority if
possible, patticularly if the new law includes a consideration of aggravating factors paralleling the language of Initiative No,
316, in lieu of a different st of aggravating clroumstances or belng a statute which allows resort to mitigating circumstances
only, Or, in the alternative, those proponents could accomplish the same objective by having the bill referred to the people for
their approval instead, in accordance with the second partof our answer to question (5), above,

This completes our consideration of your several questions regarding the Washington death penalty law as it has been impacied
by the U.8. Supreme Court's recent decisions, We trust that the foregoing will be of assistance to you.
Yery truly yours,

Slade Gorton

Attorney General

Philip H. Austin

Deputy Attorney General

APPENDIX
MODEL PENAL CODE - DEATH PENALTY PROVISION
#10 Section 210.6. Sentence of Death for Murder; Further Proceedings to Determine Sentence,
(1) Death Sentence Bxcluded. When a defendant ts found guilty of mutder, the Court shall impose sentence for a felony of

the first degree if it is satisfied that:
(a) none of the aggravating circumstances enumerated in Subsection (3) of this Section was established by the evidence at the

trial or will be established if further proceedings are initiated under Subsection (2) of this Section; ot

(b) substantial mitigating circumstances, established by the evidence at the trial, call for leniency; or

(c) the defendant, with the consent of the prosecuting attorney and the approval of the Court, pleaded guilty to murdet as a
felony of the first degree; or :

{d) the defendant was under 18 years of age at the time of the commission of the ¢rime; or
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(e) the defendant's physical or mental condition calls for leniency; or

(f) although the evidence suffices to sustain the verdict, it does not foreclose all doubt respecting the defendant's guilt,

(2) Determination by Coutt or by Court and Jury, Unless the Coutt imposes sentence under Subsection (1) of this Section, it

shall conduct a separate proceeding to determine whether the defendant should be sentenced for a felony of the first degree of
sentenced to death, The proceeding shall be conducted before the Court alone if the defendant was convieted by a Court sitting
without a jury or upon his plea of guilty or if the prosecuting attorney and the defendant waive a jury with respect to sentence,
In other cases it shall be conducted before the Court sitting with the jury which deterimined the defendant's guilt or, if the Coutt
for good cause shown discharges that jury, with a new jury empanelled for the purpose.

Inthe proceeding, evidence may be presented as to any matter that the Court deems relevant to sentence, including but not limlited
to the nature and circumstances of the crime, the defendant's character, background, history, mental and physical condition and
any of the aggravating or mitigating circumstances enumerated in Subsections (3) and (4) of this Section. Any such evidence
which the Court deems to have probative force may be received, regardless of its admissibility under the exclusionary rules of
evidence, provided that the defendant's counsel is accorded a fair opportunity to rebut any hearsay statements, The prosecuting
attorney and the defendant or his counsel shall be permitted to present argument for or against sentence of death,

The determination whether sentence of death shall be imposed shall be in the discretion of the Court, except that when the
proceeding is conducted before the Court sitting with a jury, the Court shall not impose sentence of death unless it submits to
the jury the issue whether the defendant should be sentenced to death or fo imprisonment and the jury returns a verdict that

the sentence should be death, If the jury is unable to reach a unanimous verdict, the Court shall dismiss the jury and impose
sentence for a felony of the first degree,

*11 The Court, in exercising its discretion as to sentence, and the jury, in determining upor its verdict, shall take into account
the aggravating and mitigating circumstances enumerated in Subsections (3) and (4) and any other facts that it deems relevant,
but it shall not impose or recommend sentence of death unless it finds one of the aggravating circumstances enumerated in
Subsection (3) and further finds that there are no mitigating cireumstances sufficiently substantial to call for leniency, When
the issue is submitted to the jury, the Court shall so instruct and also shall inform the jury of the natute of the sentence of

imprisonment that may be imposed, including its implication with respect to possible release upon parole, if the jury verdict
is against sentence of death,

Alternative formulation of Subsection (2):

(2) Determination by Court, Unless the court imposes sentence under Subsection (1) of this Section, it shall conduct a separate
proceeding to determine whether the defendant should be sentenced for g felony of the first degree or sentenced to death, In
the proceeding, the Court, in accordance with Section 7,07, shall consider the repott of the pre-sentence investigation and,
if a psychiattic examination has been ordered, the report of such examination, In addition, evidence may be presented as
to any matter that the Court deems relevant to sentence, including but not limited to the nature and circumstances of the
orime, the defendant's eharacter, background, history, mental and physical condition and any of the aggravating or mitigating
circumstances enumerated in Subsections (3) and (4) of this Section. Any such evidence which the Court deems to have
probative force may be received, regardless of its admissibility under the exclusionary rules of evidence, provided that the

defendant's counsel is accorded a fair opportunity to rebut any heatsay statements. The proseouting attorney and the defendant
or his counsel shall be permitted to present argument for or against sentence of death,

The determination whether sentence of death shall be imposed shall be in the discrsiton of the Court. In exercising such
disotetion, the Court shall take into account the aggravating and mitigating circumstanoes enumerated in Subsections (3) and
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(4) and any othet facts that it deems relevant but shall not impose sentence of death unless it finds one of the aggravating

circumstances enumerated in Subsection (3) and further finds that there are no mitigating citcumstances suffictently substantial
to call for leniency,

(3) Aggravating Clrcumstances,

(a) The murder was committed by a convict vader sentence of imprisonment,
(b) The defendant was previously convicted of another murder or of a felony Involving the use or threat of violence to the person,
(c) At the time the murder was committed the defendant also committed another murder,

(d) The defendant knowingly created a great risk of death to many persons,

#12 (e) The murder was commitied while the defenclant was engaged or was an accomplice in the cormission of, or an atternpt

to cormmit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat of
force, arson, burglary or kidnapping,

(f) The murder was committed for the purpose of avoiding or preventing a lawful arrest or effecting an escape from lawful
custody,

(g) The murder was committed for pecuniaty gain,

{h) The murder was especially heinous, atrocious or cruel, manifesting exceptional depravity.

(4) Mitigating Circumstances.

(a) The defendant has no significant history of prior criminal activity.
(b) The murder was committed while the defendant was under the influence of extreme mental or emotional disturbance,
(¢) The victim was a participant in the defendant's homicidal conduct or consented to the homicidal act,

(d) The murder was committed under circumstances which the defendant believed fo provide a moral justification or extenuation
for his conduct,

(e) The defendant was an accomplice in a murder committed by another person and his patticipation in the homicidal act was
relatively minor,

(N) The defendant acted under duress or undet the domination of another person,

(g) At the time of the murdet, the capacity of the defendant to appreciate the criminality [wrongfulness] of his conduct or to
conform hig conduct to the requirements of law was impaired as a result of mental disease or defect or intoxication,

(h) The youth of the defendant at the time of the crime.

Footnotes

1 Including Justice Powell who had been among the dissenters in Furman,
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10

11

12

See, also, Fowler v, North Caroling, U.S., 44 LW, 3761 (July 6, 1976); Thompson v, North Caroling, U.S. , 44 L.W, 3761 (July 6,
1976); and Williams and Justus v. Oklahoma, U.S, , 44 LW, 3761 (July 6, 1976).

Justices Brennan and Marshall dissenting,

See, Ros v. Wade, 410 U.S, 113, 35 L. ed. [[L.Bd.J12d 147,93 8.Ct, 705 (1973) and Doe v, Bolton, 410 U,S, 179, 35 L. ed, [[L.Bd.112d
201, 93 8.Ct. 739 (1973),

Accord, Puriman v, Georgia, suprau,

See, Wash, Const., Act. 11, § 1 (Amendment 7); however, because the initlative was fraimed as an amendment to the new state otiminal
code it did not actually become operative until July 1, 1976 - as explained in AGO 1976 No. 4 {[to Batl R, Tilly, State Representative
on January 22, 1976]).

In Robeits the court specifically noted that the Louisiana statute, like Tnitiative No, 316, limited the category of crimes covered to
certain aggravated offenses - in contrast to the North Carolina law which imposed the death penally for any willful, deliberate or
premeditated homicide and any felony murder, The court, however, ignored the distinction, saying:

“That Louisiana has adopted a different and somewhat narrower definition of first-degree murder than North Carolina s not of
controlling constitutional significance, The history of mandatory death penalty statutes indicates a firm societal view that limiting

the scape of capital murder 1s an inadequate response to the harshness and inflexibilily of a mandatory death sentence statule,...”
Roberts v, Loulsiana, 44 LW, at 5283,

Defined in RCW 9A,32.045 as [ollows:

“A person is guilty of aggravated murder in the first degree when he commits murder in the first degree as defined in RCW 9A.32,030
under or accompanied by any of the following circumstances:

#(1) The victim was a law enforcement officer or fire fighter and was performing his or her officlal duties at the Lime of the killing.
“(2) At the time of the act resulting In the death, the defendant was éerving a term of imprisonment in a state correctional Institution,
“(3) The defendant committed the mucder pursuant to an agreement that he tecelve money or other thing of value for committing
the murder,

“(4) The defendant had solicited another to commit the murder and had paid or agreed to pay such person money or other thing of
value for committing the murder.

“(5) The defendant committed the murder with Intent fo conceal the commission of a crime, or to protect or conceal the identity of
any person committing the same, or with intent to delay, hinder or obstruct the administraiion of justice by preventing any person

from being a witness or producing evidence in any investigation or proceeding authorized by law or by influencing any person's
official action as a jurot,

“(6) There was mote than one victim and the sald murders were patt of a common scheme or plan, or the result of a single act of
the defenclant,

*(7) The defendant committed the murder in the course of o in furtherance of the crime of rape or kidnaping or in immediate flight
therefrom,”

Note, however, In connection with the answer to your first question, the following provisions of RCW 9A.32.047 (codifying § 3
of Iniative No, 316):

“In the event that the governor commutes a death sentence or In the event that the death penalty 1s held to be unconstitutional by the
United States supreme court ot the supreme court of the state of Washingtonin any of the circumstances.specified in RCW 9A,32,045,
the penalty for aggravated murder in the first degree in those circumstances shall be imprisonment in the state penitentiary for life,
A person sentenced to life imprisonment under this section shall not have that sentence suspended, deferred, or commuted by any
Judicial officer, and the board of prison terms and paroles shall never parole a prisoner or reduce the period of confinement not release
the convicted person as a result of any automatic good time calculation nor shall the department of social and health services permit
the convicted person to participate in any work release or furlough program.”

We understand, in so advising you, that a stay order has been entered by Justice Powell with regard to actual implementation of the
Gregg, Proffitt and Jurek rulings In connection with a petition for rehearing, If, as a result of that petition there is later any change in
the views of the Court regarding the “Hmited discretion” lypes of death penalty law we will, of course, promptiy advise you,
Compare, Ga. Code Ann, §§ 27-2503,27-2534.1,27-2514 and 26-3102 (Sup, 1975); Fla.Stat. Ann, § 921141 Sup, 1976-1977); and
Texas Code of Crim, Proc., Ait, 37,071 (Sup, 1975-1976),

Also of note in connection with this segment of your opinion tequest is a similar section of the Model Penal Codle (Proposed Offictal
Draft) which was prepared in 1962 by the American Law Institute. According to the Supreme Court's opinion in Rroffitt v, Florida,
supra, the Florida statute which was thete upheld was “largely patternod” after § 210.6 of that code, Therefore, we are appending o
copy of this section of the Model Code to our opinion for your immediate refercnco,

" This subsection reads as follows:
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“The second power reserved by the people is the referendum, and it may be ordered on any -act, bill, law, or any part thereof passed
by the legislature, except such laws as may be necessary for the immediate preservation of the public peace, health or safety, suppoit
of the state government and Ils existing public institutions, elther by petition signed by the required percentage of the legal voters,
or by the legislature as other bills are enncted, Six pet centum, but in no case more than thirty thousand, of the legal voters shall be
requited to sigh and make & valid referendum petition.”

Wash, AGO 1976 NO. 15 (Wash,A.G.), 1976 WL 168499
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the defendant: !

SHOWE TLULI Inacting the "Comprehensive Sentencing Act of 1977"

SPONSORS e House Judicilary .Committee (Originally sponsored by

Representatives Enbody, Knowles and McKibbin)

COMMITTEL: Senate Judicilary

ANALYSIS AS OF: May 9, 1977

ISSUR:

In November 1975 Initiative 316, enacting a death penalty for
aggravated murder ‘in the first degree, was adopted by the voters. The
United States Supreme Court in July 1976 ruled that the death penalty

statutes in North Carolina and Louiglana were unconstitutional because

of their mandatory features, The ‘Court, however, upheld death penalty
statutes in Georgia, Florida, and Texas and in this seriles of opinions '
laid out the éssential elements of a constitutional death penalty
gtatute, The Court stated that a death penalty statute must allow the .
sentencing body, in determining the penalty, to focus on two essential
criteria: (1) the circumstances of the offense; and (2) the individual,
with room for discretion, aind the exercise of mercy and mitigation.

The SLate Attorney General in a formal. Qplnlon has stated that the’
penalty statute adopted by the voters in 1975.is similar to the
type of death penalty found unconstitutional by the U. 8. Supreme
Court and would, if challenged in the courts, be held likewlge
unconstitutional, Such a challrnge ig currently on appeal to the

state oupremo court from a superior court determination tuat
Washington's law could be enforced.

SUMMARY 1 , ' :

The bill amends the existing death penalty statutes

‘con[ormlng them to the dictates of the 1976 U, S
opinions.

for the purpose of
Supreme . Court

'S

The bill redefines the crime of aggravated murder Jn the first degree
and provides a two~-step sentencing procedure “for- determxnjng whethex
the death penalty or life imprisonment Wthout pOSSlbllltY of parole

‘or release should be imposed,

Definition of aggravated murdor in the first deqgree

The orime of aggravated murder in the flrst degree ls committed if

(L) (a) Commits wmurder in the firgt dearee with' premeditation
(RCW 9A. 32,030 (1) -(a); ' v

¢ ‘
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(b)
(c)

() (a)

(c)

The crime is committed in any one of 10 adggravatinc
clrcumstances; and

There are none of the 7 mitigating circumstances sufficiently
substantial to call for leniency; or

Commits murder in the first degree with premeditation or

without premeditation but under circumstances manifesting

an extreme indifference to human life (RCW 9A.32.030 (1)
(a) or (b)):

The crime is commltted in the course of or in furtherance
of, or in immediate f£light from the crime of:

(1) robbery 1 or 2
(2) rapé l or 2
(3) bhurglary 1

(4) arson 1

(5) kidnapping for ransom or to obtain a shield or
hostage; and

There are none of the 7 mltlgatlng clrcumstances sufficiently
uubstantla] to call for lenlency.

Flndlngs of the jury at guilt phase

The 3ury in determining whether the defendant is gudlty of aggravated
murder in the first degree must make a special finding on' the
aggravating and mitilgating cmrgumstancoa-

(1)

(2)

If there ls not a unanimous finding of an aggravating
circumstance, the defendant ils sentenced to life
inmprisonment ag for the crime of murder 1;-

(a) If the jJury cannot reach unanimous agreement on both
aggravating or mitigating circumstances ilssues, the

defendant is sentenced to life imprisonment as fox
the crime of murder 1,

(b) If the Jjury is deadlocked on nmitigating cilrcumstances
issues and has found an aggravating clrcumstance, . the
defendant is sentenced to life imprisonment without
pogsibility of parole or release;

(¢) If the jury is deadlocked on both the aggravating
and mitigating circumstances issues, the defendant 'is

sentenced to life ilmprisonment as for the crime of
murdenr L. .
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' . .

(3) If there is a unanimous finding of an aggravating
clrcumstance and a f£inding that one or more mitigating
circumstance justifies lenlency, the defendant isg

sentenced to life imprisonment without possibility
of parole or release,

Death penalt& hearing

The determination of the penalty is made.by the jury which determined
guilt following a special hearing conducted after the guilty verdioct
or plea of gullty has been entered.

as long as the defendant has an opportunlty to rebut any hearsay
statements.

The jury must return special findings on the following issues which
must be established beyond a reasonable doubt:

(L) That, the evidence at trial established the guilt of the
defendant with clear certalnty;

(2) That there is a probability that the defendant would
commit criminal acts of violence that would constie a
continuing threat to scciety.

If a negative finding on either issue is returned, the defendant is

sentenced to life imprisonment without p0531bllxty of parole or
release,

Appellate review

An automatic. review by the supreme court is required whenever the
death penalty is ilmposed.

The court, in addition to considering any normal errors specified
in the appeal, shall determine:

(1) Whether the evidence supports thé jury's findings on
the penalty; .

(2) Whether the sentence is excessive or disproportionate to
the penalty imposed in similar cases, making specific
reference to those cases.

"
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TRANSCRIPT OF PROCEEDINGS OF TIE NOUSE OF REPRESENTATLVES

Fiftieth pay, April 29, 1977 SUB, HOUSE BILL Mo, 615

THIRD READING

Mr, Enbody: 7There have been many long hours p;t in on this #ill by ‘Represent
ative Smith's subcommittee, and as you might expect, there has been a very large
diversification of opinion on this lssue of whether or not we ought to have a
death penalty. The previous initlative that was passed by the people is such
that today we are going to need two-thirds to amend the %nitiative. It's probably
not as strong and as strict as many people would 1ike, and on the other hand
it's probably more styict that some others would like, With Representative
Tilly's and Representative Smith's approval I think we have a bill here that
represents a wide variety of opinlons on the ifssue of death penalty,

The statute requires in order to place an individual to death there must be
a finding of murder one and in most murder trials there is usually the opportunity
for the jury to find murder one, murder two and in seme lnstances, manslaughter.
Under the particular Hbill the jury must find beyond a reasonable doubt that the
individual was guilty of committing the crime of murder in the first degrea. The
fact is not substantial and sufficient under this bill to execute that particular
individual, To show you the strength of what reasonable doubt means in our
current judicial system, T brought with me a pattern instruction on reasonable
doubt which states that the jury is instructed that the doubt which entitlee the

defendant to an acquittal must be a doubt for which a reason exists and the jury

is not to go beyond the evidence to hunt up doubts or entertaln doubts that are

"mexaly vague, imaginary or conjectural, Fven after the juxy finds muder in the

first degree they are then required to look at aggravating or mitigating cixcum-
stances; Under the bill 4f there are not aggravaéing clreumstances then the
indivi&ual will ;eceive 114fe {imprisomment~~ordinary life in prison which under
the statutes 1is not less than twenty years, which means that with good time he's
out in thirteen 1f he's lucky,

Aggravating clrcumstances as defined in this bill, are that the victim

was konown or should have been known to have been a firefighter or law enforcement

wlw
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l officialy number two that the defendant was a state prisoner, either in prison

on leave, anwescapee or in temporary custody or the defendant was a hired killer,
or the defendant hired another to commilt the murder; that the nmurder was committed
to interfere with political or governmental funétions; that the victim was a
government offiéial or employee murdered for exercising his official duties; a

multiple victim situation and that the murder was committed incident to a first

or second degree robbery or rape, a flrst degrea burglary or arson or kidnapping

for ransom; or that the prior convictlon was for a class A homicide or a class

A felony; or that as a result of the clbstruction of the activities of a news

writer. So that as you can see there are some pretty exceptional cirecumstances

that would aven justify an aggravating cirvcumetance, If they do find an aggravati:

cilireumstance, no mitigatiﬁg clixcumgtances, the individual will receive life withou

possibdlity of pavole, If there are aggravating circumstances and no mitigating

; circumstances sufficlent to justify lenlency we are next in the situatlon where th

SJury then decides did this individuml commit the erime, not fust beyond a reasonab

doubt, but with clear cextainty, which is a standard preater then beyond reasonabl

d oubt, but less than all possible doubts, Further the jury must determine

unanimously whether there are circumstances that would indicate that the individua
will commit further violent crimes in the future. All those procedures must be
followed, All twelve juroxs must agree, T think there are reasonable safeguards
such that we do not have to be concerned that perhapé we are convicting aﬁ innocen

individual and executing an innocent individual, T urge your support of the billl,

POINT OF INQUIRY
Mr. Smlth ylelded to question by Mr, Tilly,

Mr, Tliyt ‘Representative Smith, as Chaf
would like (o have your oplnion as to what the »\‘;mzn'por{)ltkgilslltj
ago that would Indicate? On page & line 10 {t sa

defondant would commil eriminal acts of violenes ¢
soclety.” '

beammitles on 1his subject, 1
! y' would moan—whal porcent.
S 'Whera there is o probability that the
at would constitute a continuing threat to

Me. Smitht *This, of course, is ons of the

R the affirmatlve bofore they can cxecute ap {ndlyl
fla(ulc which has been upheld by the Unfted S

probability' {n"the Iaw is that It would be myon

qucst[ons 8 Jury must answer vpapimously {n
dual. This langunge was taken from the Texas
tates Supreme Court and the use of the word

than Kly-one percent—or fift
more Iikely, N's the same as prepond v ; ! boyond s beaeem!
Ao s the same o coﬁxsi’écmgmﬁzh‘)frﬁ‘idcmc‘ The next would be boyond' a reasons

% Mr, Tilly: I'm going_to urge the body to vote for this., This is an amendmen

Lo Tnitlatdve 316 which is the initiative the people of this state approved by mort

than  69%, It does take a congtitutional majority of this Wouse Lf it ig to pass,

Many people havae worked hard on this., ITt's not as tough a bill as I would have

: likad bug 1! : J
‘ . m sure the opponents of capital punlshment feel that 1t's tougher

: than they 1ike, I belfeva Lt Ls a reasonable bill; it's balanced and Lt ls fair,

Lt provides fair and oqual Justica,
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My, Shinpoech:; T rilse to oppose this bill., I oppose it on philosophiqal
grounds, St;tistically we still convict more people that are poor and in the
minoxlity, In those places where they do have death penalties that are stiil
constitutional ghey do executepmore people that are poor or in the minorities.

The manner in which we have established this bill with the mitigating circumstance
thoge people who can supporé gomething othex Ehan a little old country lawyet I'm
sure will be able to find mitigating circﬁmstanees and they are not golng to be
executed and T think that's wrong, I think this bill is wrong., Untll such time
as you have equal justice irrespective of the amount of money you have, then I
think the death penalty is.wrong. T think what we'we done with the amendment
today here just makes it worse than it Qas. I find it very interesting that the
three people who are on: the wain amendment were members of the Judiclary Committe
where it falled, I appear to be the only volce vote against that amendment on the
floor, T kind of wondered where the rest of the committee were that turned it dov
L don't think the bill 4s fair; T think it will only be imposed against the poor;

it will only be imposed against minorities and I suggest we turn it down.

Mr, Hanna: Backing up Representative Shinpoch, I am one of the delinquent
Judiciary Committee members, T thdught before you vote on this you might want to
know just a few facts, Since 1890 we've executed 3200 people in the United States
and 2600 were black, A good percentage of the rest who have been executed were
from other minority groups, In some of the»sta@es where executions have taken
place blacks have been executed ten times as often as white people for exactly the

same crime,

POINT OF INQUIRY
Mr, Smith ylelded (o question by Mr, Douthwaite,

Mr. Douthwalter 'l understand there Is an important court case with respect to
. . Washington stale death penally, Would you oxplain to the body how this bitl will dovetail or
wlil match, I hope, I it docs pass, thal court ease which is pending?*

Mr, Smith: *1 will yleld lo Representative Knowles.!

My, Knowles: "The conviction that you ave speaking of ocourred elther in Plerce or King
County, Of course, I's based on the {nitiative which is the current lnw In the state of
Washington until our Supreme Court declares 1t unconstituiional, In the opinions rendered by
tho Atlorney Ceneral and various prosecuting attorneys about the siate, the inltintive ag it was
passed by virtue of the Supreme Court cuse Wwhich was issuad after that time, would be uncon.
stitutionals 1t Is iny understunding also that there hos been a conviction under that initintive
and that the Superfor Court In thal case did hold It comstituiionul, So now it's up to the -
Supreme Court 10 delerming whether or not that inltintlve fu constitutlonal, T'his tusk foree set
about however 1o try Lo exnmine the fows dewling with enpiinl punlshiment in those states whose
copital punishment Jiws had been declnred constitutionsl nnd attempted 10 put together n bill
here that would meet the test of constitutionalily,*

"3
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Mr, Smith:

which £loox

POINT OF INQUIRY
Mr. ¥nowles ylolded to question by Mr, Smith,

Mr. Smitht *Representntive Knowles, enn You describo for the record,what you unders
s100d to be the commitiess intent in developing scction 6(1)(n) particulnrly as it was amended
here on the floor toduy?" '

Mr, Knowlest *What the committes initended liere was for the protection of those instan-
ces where an (nnecent man might be convicted, only to find litar that someonie clsc had vom-
mltted that erime, The commitice Teif that just using the reasonable doubt stundard, which ls
all that's necessury for conviction, but 1o use that reasonuble doubl standard o delerming
whother or fiot you're golng Lo tnke that mun's life, we ouphl to have a little higher standurd, |
facgel the eaact Janguage thal was in the subcommittes bill, but there was o lowering of thut
standard by conmitice ninendmcnt and using thal lungunge that we've ndopted today, it would
satlsfy the concerns of the Judiclary Commitliee in ndopting that stendacd which is a little
higher than a rensonnble doubt,”

Mr. Smith: *Representative Knowles, do you reenll that the langunge {n the substitute bill
recommended by the commitice was beyond any doubt?*

Mr. Knowles: ' Yes, that was the language used.*

Mt Smith: *Section 3 desertbcs the possiblo sentence followlng convietion of aggravaled
murder th the first degree shall be punishment by confinement in a state institution for iTe
without possibility of release by the parole board for any reason, That is no work release, fur.
fough, ete, Was It the Intent of the commillco lo, in any way, aflect the authority of the
Gavsrnor to pardon a convicied offeader by this scction or any provision of tha bil12"

Mr, Knowlesi *No, there Is nothing In the bill that would, in any way, restrict the right of
any Qovernor 10 issue a pardon. Thal's an execttive authority and Idoubl seriously if we could
changa it by statule oven If it was In the bill.®

1 apologlze to Representative Shinpoch for not discussing with Lis

amendment was adopted, but he was not, correct when he saild it was

.the same as the amendment rejected in committee, The amendment rejected in committ:

would have eliminated the

hearing that the Supreme Court has favored so

s trongly in which the jury decides whether or not to impose the death penalty.

That's an important part of this bill because the jury now has three options: If

they find aggravated murder they get life imptisomment without parole and they the

o

dz <§§%\ move into a death penalty hearing and they have these two standards to answer. The

C? inFent of these standaxds is to avoid the executilon of innocent people ox disadvan

aged minorities,

T belleve thils language does that and I would urge your vore,

Mr. Struthers: T rise to support this bill, T believe the committee has

worked 1t well; T believe the committea has built into the bill wmany safeguards

of the fears that have been talked about in the past. I balleve the govermment

has provided many of the agencies to protect those who in the past have been

convicted of

a crimes that perhaps wexen't so, I think this is something that

s oclety today is asking us to fmplement and T believe from a laymen's point of

view the death penalty will help soclety,

wlpn
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Mr, Enbody: DBriefly in.response to Representative llanna's argument,

The

law has changed substantially, not only in just the murder statutes, but in all

of our criminal fields, many more protections exlst now than they did in the

1890's., We'we not talking particularly about the deep South, but the state of

Washington., The argument that the rich will go without punishment and the poor

will be the ones who are executed-~1f you will recall, I have already stated the

necegsary aggravating clrecumstances--even é codnt;y lawyer can show mitigating

circumstances

as they are enumerated in this bill 4f they could. On page 3 of

the bill you will find them listed, The jury can £ind that the defendant has

no significant history of prior criminal activity, that at the time the murder

was commltted, even though he may not be insane, legally insane, he was under

the influence of extreme mental disturbance,

the victim the consented to the

homicidael act, that the defendant was an accomplice in a murder committed by

another person and his participation in the homicldal act was velatively minor, so

although threa or four people‘may be committing a first degree robbery or what have

you, even though a murder was committed, and under the lay as it now stands, each

one of those individuals, whether they pull the trigger or not, are Llable.

1£

this individual who has already been convicted beyond a reasonable doubt has no

‘.active participation or minimal partjicipation, the death penalty won't even come

up. I haven't listed all of the mitigating circumstances, Another important one

wpuld be ége,

but wa're not in a situation where once & person is convicted of

v

first degree murder he's automatically executed,

Representatives Smith, Struthers and Enbody spoke in favor of passage of the bill,
Mr. Newhouse demanded the provious question and the demand was sustained,
/ ROLL CALL

The Clerk ealled the roll on the final passage of Engrossed Substltute House Bill No, 615,
and the bill failed 10 pass the House by the following vole: Yens, 63; nays, 25; not voting, 10,

Voling year Represontatives Adams, Amen, Barnes, Bare, Dauer, Bender, Berentson, Blaly, Doldt,
Chandler, Clayton, Conner, Craswell, Decclo, Dualap, Ellers, Enbody, Erak, Brickson, Fancher, Flicher,
Fortson, Fulicr, Gaines, Qullagher, Oillcland, Greengo, Qrimm, Haley, Hunsen, Hupghes, tHurley M., Keller,
Kiibury, Knowles, Levkenby, Lee, Murtinls, May, MeConmnick, MeKibbln, Newhouse, North, O'Drien,
Owen, Pardinl, Patlerson, Pearsull, Polk, Sunders, Sehmitien, Shorman, Shinoda, Smiith, Sommers,
Struthers, Taller, Tilly, Veooman, Walkt, Winsley, Zinnerman, and Mr. Speuker,

Yoling nayt Represontalives Hecker, Burns, Churette, Charnley, Clemente, Douthwalle, Bng, Gruger,
Hanna, Howblns, Hurley- G, 8., Ning, Knedlik, Kreidler, Lux, Lysen, Nelson D, Nelson G, A, Druitt,
Salatino, Shlapoch, Thompson, Yalie, Warnke, Witliams,

meot voilng: Representatlves Bond, Flanagan, Grler, Heek, Maxie, Moreau, Otlvor, Parls, Whileside,
on. .

. Engrossed Substitute House Bl NO. 615, having falled Lo roceive the two-thirds constl-
tutlonal majority, was declared lost,

MOTION FOR RECONSIDERATION

Mr, Knedltk, having voted on the prevailing slde, moved that the House immedintely !

';cconsldcr the vole by which Engrossed Substitute Housé BIl No, 615 failed lo pass the
fouse,

"B
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Mr, Knedlik: I'm inclined to vote wlth Reprasentative Shinpoch but for an

entirely different reason, This bill is entlxely too soft; however it is a
reasonable compromise in that it faces up to the fact that we need a two-third
majorlty to modlfy the initiative and it provides absolutaly exquisite procedural
safeguards, Representative Smith Ls to be commended for the considerable amount
of work that he has done to assure that no one innocent will ever be convicted

and sentenced to death in this state. It doesn't go f£ar enough in the sense

that it protects specilal classes of people such as ourselves, It doesn't protect
the general public in the sense that they are not public officials; they are not
firemen; they are not within the class that's going to create aggravating circum-
stances, As a reasonable compromise we éertainly do owe to the people of the
state of Washington an opportunity to have a falr death penalty when they have
spoken so clearly in your districts and in mine and with the exception of the

43rd legislative District, I don't know of any district that didn't speak very

clearly to this issue and T think we ought to take notice of that,

2nd Supp. App. 00077
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Mr. King demanded the previous question, and the demand was sustained.
The motion was carried,

+ MOTIONS
On motlon of Mr, Pardinl, further considerntion of Engrossed Substhiute House Bill No,

615 was deferred, and (he bill was ordered placed at the top of the third reading calendar of
the next working day,
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FIFTY-THIRD DAY, MAY 2, 1977 1177

. THIRD READING
RNOROSSED SUNSTITUTE

House
(Orlplnnlly sponsured by Representatives Enbr;dg,”)‘('v‘losl(c); a\e\ldj'fvit)l/\‘,lggry:;lmcc on Judiciary
Enacting the ' Comprehensive Sentencing Act of 1977, ‘

Mr., Enbody: T think the matter was covered quite thoroughly on Friday and

I'11 hold my remarks very briefly. I think the provision could be a lot stronger

for the death penalty and it's a result of a compromise worked out with people
who are vically interested in the bill and to keep it as fair as poséible. I
urge your gupport,

Mr, Knowles: We talked a great deal about this bill on Friday and I think
those of you who were here pretfy well have your minds made up, Those of you
who were not here will have an opportunity to vote on a matter that the people
spoke very firmly about in the last electi;n. I'd like to use this moment to

e p o) o
compliment the committes, Iook at thefggmpéﬁﬁfion of that committea, Represent-
ative Tilly who has alwa&s been interested in th;s and was very vital in the
adoption of the initiative., Representative Smith, who like myself, probably sat
through moxe hearings on this matter than anybody on the floor., I was trying for
avhile to justify capital punishment on the basis of deterrent factors, I'm not
convinced there is any, but I am convinced that the rights of the public can be
served as punishment against some of those individuals who have absolutely no
regard for human life, I think this bill is kind of a tender balance betwaen
the rights of the people and the rights of an individual. It may not be perfect,
but I hope it will pass the tests of constitutlonality and I feel it will, We
need two-thirds vote to’'pass tﬂe bill and I hope you will join with me in voting
affirmatively.

Mr., Lux: T reluctantly rise to speak against this bill, Yesterday or lagt
Friday yvou heard Representative Shinpoch and several others express some strong
feelings of how they felt about this issue. This is a philosophical issue and
I feel the same way about war as I do about this lssue--it's very touchy and
I realize that a majority of the people who I feel through emotionalism and a
lack of ability to deal with our soclal problems and struck out and I feel also
that the people who hava worked on this commiﬁtae and draftad this leglelation
a dozen time over wilth good consclence, but I just feel that I could not vota for

this with all dua respoct to all the affort that has bean given to iLt,
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Mr, Smith; Realizing it may be very difficult, Lf not impossible to change
anybody's mihd on the floor of the House, I would like to point out & couple of
provisions of this bill that are different from any other death penalty bill we've

considered since I've been here and I think worthy of support by some of you who

have some grave doubts about their wisdom and appropriateness, One of the things

the death penaly legislation has done many times dn the past has brought the

execution of innocent people, There ara many cabes, some 65 cases that were cited

by a study of convicting the innocent and other studies have provided addiational

cases in which innocent people have been executed. This bill 1s drafted with the

primary purpose in mind of avolding and taking every reasonable precaution of

avoiding the execution of innocent people, I feel that this is an opportune time

to pass this legislatlon and I would hope thatit would pass with a twothixds vote
at this time, because it will probably be the only death penalty law in the country
which takes that extra step to guard against the imposition of the death penalty
against innocent paople. It would also provide~--and this T think the public is
more interested in than executifon--it would provide for life imprisonmment without
benefilt of parole, I was out on the stdmp two years ago debating against the
adowtion of Initiative 316 and I spoke many, many times to varlous kinds of groups
against the initlative -and the thing that kept coming back, the bottom line
response from many cltizens, was they dido't necessarily want people executed

if they eould just be sure théy wouldn't be back out on the streets again in
thirteen years, Under this bill 1if you are convicted of one of these aggravated
murders, one of these very serlous and awful kiiiings, you would in fact recelve

a life prison sentence without possibility of parole, There ;re two reasons why

1 hope this bill gets the two~;hirds vote today and 7T don't think we can do this

1
well in the future.
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ROLL CALL

The Clerk called tho roll on rceonsideration of final passago of Engrossed Substitute
House Bil No..615, and the bill passed the House by the following vote: Yeas, 69; nays, 27
not voting, 2.

Voling yeat chrc&cnlnllvcs Adams, Amen, Barnes, Barr, Bruer, Dendar, Berentson, Blalr, Boldy,
Chandler, C{A}‘lom Sraswell, Decclo, Dunlap, Ehlers, Bnbody, Erak, Erlckson, Fancher, Fischer, Flanngan,
Fortson, Muller, Gaines, Gallogher, Glllcland, Greengo, Griar, Grimm, Haley, Mansen, Heak, Hughes,
Hurley M, Kellor, Rilbury, Kneditk, Knowles, Leckenby, Lae, Lyson, May, MaCormick, McKibbin, Nelson
G. A, Newhouse, North, O'Belen, Ollver, Owen, Pardinl, Pauerson, Pearsall, Potk, Sanders, Schmlsien,
Sherman, Shinoda, Smlth, Sommers, Struthers, Tallor, Tilly, Vrooman, Walk, Whiteside, Winsley,
Zimmerman, and Mr, Speaker,

Yollng nayi Represontatlves Becker, Burns, Charette, Charnley, Clonients, Conner, Domthwalle, Bng,
Gruger, Honna, Hawkins, Hurley G, 8., King, Kreidler, Lug, Muxic, Morcan, Nelson D Parls, Prufiy,
Salatino, Shinpoch, Thompson, Valls, Warnke, Williams, Wllson,

Not volingt Represeatatives Bond, Marilnls,

Engrossed Substitute House Bl No, 6135, havln% reccived the constltutlona) two-thirds
maorlty, was declared passed. There being no objection, the title of the bill was ordered Lo
stand as the title of {he act. . e,

10w
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Sulsifiute House B No. 6] S,

JONE 3, 1977

MOTION

Mo Swilth moved thar the House do coneur in e Sennte amendiments o lingrossed

Mr, Smith: Although the amendment appears to be very lengthy and substantis

it is basically a rewrite of the bill we sent over there changing procedurely

some of the elements of the death penalty blll we sent 6ver, but leaving the

subgtance of the provisions intact, In other words, almost tha exact language

‘establishing the aggravating circumstances and the mitigating clrcumstances that

the jury would consider for imposing the death penalty are in this amendment.

They kept the clear certalnty standaxd. that has to be determined by the jury,

a gtandard somewhat higher than beyond a reasonable doubt, There was a floor

amendment in section 8 that was in this bill that actually we don't like some

of the phraseology of, however the understanding we have of that language is

the existing self-defense -statute providing that you can use reasonable force

that is necesgsary to protect yourself or someone else on your property., I urge

concurrence with the amendment,

Mr. Tilly: I believe the Senate amendment has made the bill easier to

understand and made- it more workable, T believe we should go along with the

Sem te,

POINT OF INQUIRY
Mr. Smith yielded 1o question by Mr, Knediik,

Mr, Knedlik: *Representaiive Smith, I'm Interested 1n having you ele
as Chafrmun of the Subeommitiee on Capital Punlslanent, wheller
that the Best parngraph of new seetion § {s in fuet shioply o vedaerion of the exhing Tangunpe,
The renson I'm nlerested I that s bocnuse ar lenst (wo torms that 1 don't beliove e defined
anywhere I our state law or o the code, wppear heee, Partiendarly ‘legl Jeopirly! ind *heinaus
erime,' und | would havo trauble voting for this bt unless [ wis conlidént and assured by you
hitt yon betieve thut this Is u reduetion of the existing luapuange with regacd o selt defense.®

M'r. Smith: "Yes, Representative Knedlik, there Is another term Iy the amendment thay s
ot defined, and thal i wpgravated nsnudn) Flosever, it s my nndersgindivg, v 1 do bekieve
that tahen s o whioley the self defense s combitioned wpon the tse of reasonalbie MU IS neees.
8y W proleet yourselly someune ehe who fs uader niaek as fndiented, o your property, |
(lnk that Is conststont sty our euerent b jn RO DEWTOORITRIN

urly indleate 1o me
ther it is your understanding

The motlon wits earrtedl,
POINT OF PARLIANENTARY INQUIRY
. e, Knoslest i bl will requlre sixty sis vites for passtge, Wit i o

The Speaker (Mey O'Hrien presiding): > Vhe passape of this bitl regqulres b (hindy off e
eoastintinnadly cleewd members of the {loue off Representatives, or sinly siv vies,

w1l .
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By LYLEBURT
Times Olympia Bureau
OLYMPIA ~ Death-pénalty log:
iglation failed by thtee Votes In the
House of Reptesentatives yester-

day but may git & secotid chidhece.

fext week,

Aftet  lengthy debate, House
members turned dows the propos-
al, 63 to 25,

Because it would amend Inftla-
tive 316, the death-pefalty meas-
ure approved by the voters in 1975
and later held unconstitutiondl,
the Jlegislation required a two-
thirds majority, ‘or 66 votes, for
passage. : '

Representative  Will Knedlik,
Kirkfand Democtat, moved for
immediate reconsideration .of the
issue, A few minutes later Repre-
-sentative A, J, Pardlni, Spokane
Republican, persuaded -  House
members to hold the métter over
uhtil Monday, '

Knedlik .contended the bill is
“ghtirely too soft,” but said it rep-
régented. 8 reasonable compto-
mise and contained safeguards,

Thé .measure, H.B, B3, would
establish three levels of punish-
thent for murder in the first de-
gree,

If a person were found guilty
but the jury -could not agree on
whether there were aggtavatin
circumstances, the gﬁdividua
would be sentenced to life In pels-

on, In this state that means 20

years, but with good behavior the
person coyld be released in 13
years and four months,.

If the jury unanimously found
there were one or more aggravat.
ed circumstances but there also
wete, mitigatlng' elreuinstances,
the penalty could be life imprison-
ment without parole, :

If the fury found there were no
mitigating cireumstances and de-

Is by 3 votes

termined the dafendant was guilt
“with clear gertainty,” the deat
penalty could be applied, ‘
Repregentative Barl Tilly, We-
natehee Repubtican and spongor
ot Initigtive 316, sald the measure
wag “not ay tough as [ would like,
?u‘t I belisve it s reasonable and ~
air, .

The strohgest opponerit of the
bill was Répresentative A, N,
Shinpoch, Renton Demoerat,

SayinF he opposed the measure
on philosophical grounds, Shin-
poch told his colleagues death pen-
alties aré. most héavily applied to
the poor and to minorities, :

“Those who can afford more
thin a Mlttlevold coun%m.w lawyer
will be able fo find mitighting cir-
cumstances,” Shinpoch gald,

Representative Ron Hanna, Ta.
coma Démocrat and a probation
officer, ddded that singe 1830, a
total of 3,200 persons have beén.
ggecuted ~ of which more than,
2,000 ware black,

Backers of the bill emphasized
the safeguatds, - '

Repradentative Walt Knowles,
Spokane Demoerat and chairman
of the Judiclary Committeg which
did much of the drafting of the
logislation, said the safgguards
should relieve the concern over
the possibllity of an Innocent per-
son golng to the gallows, ‘

.That i§ why the language “clear
certalhity” was put ito the bill 2<.
bacause it represents a higher de-
gree of certainty than the “beyond
a reasonable doubt” used in court
Instructions to juriés declding oth-
er types of criminal cases, he
said.

Knowtes wlge sald that nothing
in the legislation would prevent-a
gov‘émgr from exerelaing his or
dér right to'pardét cotvicted mur-

ErerE, ~
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MEMORANDTUM

TO: DAVID D, CHEAL, Counsel, House Judiclary
FROM: TREB SCOTT, Session Attorney A
RE3

Judleclal Construction of Mitlgating and Aggravating
Circumgtances Enumerated in Death Penalty Statultes

Pursuant to your request, I have revliewed the court declslons of
certaln sister states which states have several years of post-
Furman experience., These states responded to Furman by enacting
TegTsTation which attempted to elimlnate the arbitrariness con-
demned by Furman by channeling the sentencing authority's declsion
by focusing attentlon upon statutorlly prescribed aggravating and
mltigating elrcumstances. Many of the aggravating and mitigating
clrcumstances found in the statutes of other states are the same
factors embodied in HB 184, proposed SHB 1181 andHB 1336, and I

ghall 1limit this dlscussion to cases which have construed those
factors.,

For the purposesg of digcusslon, I shall separate aggravating
circumstances from mitigating clrcumstances, although the courts!
discusslonsg interweave the two since the nature of thelr task is
balancing, and, in fact, & factor such as "the defendant has no
significant higtory of prior criminal activity" can be elther an
aggravating or mitlgating clrcumgtance depending on the crlminal

?istggy of the deféndant. Henry v. State of Florida, 328 Ho,2d 430
1976) .

AGGRAVATING CIRCUMSTANCES

The majority of the listed aggravating clrcumstances can be obw
Jectively applied and do not requlre judlclal constructlon to pro=-
vide guldance to the sentencing authority. The most troublegame
factor has been "the defendant knowingly created a grealt risk of
death to many persons',® Hp 184 8 4(6), proposed SHB 1181 & 2(1)1,
HB 1336 8 2(9). Challanges have been made to the vagueness of
such adjectives as "great' and "many", but the courts have found
that 1t 1s enough that the language conveys to the man of ordinary

intelligence the concepts involved. State of Florlda v. Dixon,
283 So.2d 1 (1973).

There has been some confusion, however, in the appllcatlion of this
concept, In particular, the fnorids Supreme Court has on several

- 2nd Supp. App. 00084
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occaslons found itself diesagreelng with the trilal court's appli-
catlon of the concept. In Tedder v, State of Florlda, 322 So,.,24
908 (1975) and Fontana v, State of Florida, 3.0 So.2d 543 (1975)
the SupremeCourt of Florlida reverged the Trial court's lmposition
of the death sentence., In the Tedder case, the defendant had fired
in the direction of three persons, and the trlal Judge had deter-
minded that this behavior created a great risk to many persons.

The concept was stretched to an extreme in the Fontana case, where

the victim was killed in the mldst of an armed Tobbery of a motel

in which he was the clerk, The trial judge found that the defendant
had created a great rlsk to many unknown persons lnsofar as the
incident occurred at a public place and anyone who might have
chanced upon the scene (no one elge was there) would have been
exposed to the danger. In each of these cases, the state's

supreme court reversed the imposgltion of the death penalty, In
nelther case did the Supreme Court expressly find that the deacribed
circumstance was not "a great risk of desth to many persons but

1t may fairly be Inferred that the appellate court dld not oonsider
that this clrcumstance, set in the context of the other circumstances
of each case, warranted the imposition of death.

The trial court's finding of "a great risk of death" resulting

from defendant's actlions was reversed in Jarrell v, State of Georgls,
216 8,E.2d 258 ( 19752 The appellate court made No comment except
that there was no evidence to support the trial court's finding.

The case lnvolved the abduction, robbery and killing of one person,
and risk to others sppeared as conJectural at best.

Cases in which the defendant was found to have caused "a great risk
of death' have been affirmed in the following cases. In Clenault
v, State of Georgla, 215 8,E.2d 223 (1975), the defendant™ had

fired two handgung into a crowded church and caused the death of
geveral persons., In Alvord v, State of Florida, 322 So.2d 533
(1975), the defendant had murdéred three persons and the court
found Lhat he had caused the second and thlrd deaths to rid
himgelf of witnesseb to the flrst murder., This the court found to
be behavior causing "a great risk of death to many persons'.

nder the proposed bllls, other aggravalbing cilrcumstances might

better be invoked to include thig type of incident, such ag HB 184
8 4(5) or (12).]

A second aggravatbting clrcumstance the application of which has
caused some confuglon has been the felony-murder criteria, In
Swan v, State of Florid®, 322 So,2d 485 1975 ) (burglary), in

Tedder v, gtate of Ilo¥ida, 322 So0.2d 90 975) (kldna ping),

and in Taylor v, otate ot Florids, 294 So, 2d 64 (L97H) (robbery),
the trial court had Tmpoged death sentences ciblng, among other
clrcumstances, a flnding of a felony murder, and had been reversed
In each case by the appellate court. In a number of other cages
Lnvolving a felony-murder, the trial court's lmposition of death
was upheld, Hallman v, State of Flowrida, 305 So.2d 180 (1974)
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(robbery), Alford v. State of Florida, 807 So.2d4 433 (1975) (rape),
Sawyer v, STate Of Florida, 313 S0.20 680 (1975) (robbery).  The
confusion ariges not from the ildentification of the clrcumstance
of a felony murder, but from the welght to be given this factor.
The Florida Supreme Court appears to glve lesgs weight to this
aggravating circumstance then do certain of Florlda's trial
Judges. (It may be that the Florlida Supreme Court holds the view

that a felony-murder ls an insufficient aggravating clrcumstance
to by itself warrent death,)

Among the aggravatling circumstances included in the leglslative
pTOposals are geveral others whlch defy precise formulation,
such as "the murder was committed by the defendant with the intent
to interfere with, influence, disrupt or hinder the lawful exer-
gise of any government or political function" Proposed SHB 1181

. The parameters of "political function" would have to be
judlcially congtrued to avold disabling vagueness., I have dig-
covered no cases congtruing such language.

MITIGATING CTRCUM3TANCES

The gtatutorlily enumerated mitlgating circumstances are often
couched. in subjective language ox refer tp subjectlve phenomenon or
refer to a range of conditionsg (such as age or physical condition)
without expresging the sallency of any point within that range.
Absent limlting constructions, such criteria might not provide
adequate guldelines to the sentencing authority.

The Florids Supreme Court, in State v, Dixon, 283 So.2d L (1973),
regponded to & general challenge to the vaguenegs of thelr sbatu-
tory scheme and, in particular, to the crlteria prescribed as
mitigatling clrcumstances, That court found that the applicatlon

of the statutory criberia would provide meaningful restralnts

upon the sentencing authority's dilscretion., This case commented on

the following mitigating clrcumstances (although without applying
them to any particular set of facts):

(1)  '"No prior significant eriminal activity." This was
recognlzed ag a quantitative Ffactor in part and 1t was polnted

out that the average man could differentiate between trafflc offenses
and armed robberies.

(2) "Extreme mental or emotlonal disturbance" was interpreted

a8 legs than insanity bWt more than the emotions of an average
man, however inflamed,

(3) "The capacity of the defendant to appreciate the crimin-
allty of his conduct" was assessed in terms of degree, The defendant
mlight still be legally answerable because his mental disturbance is
not great enough to obviate his knowledge of right and wrong, yet

the disturbance might interfere with that knowledge enough to call
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for mitligation of the gentence.

(4) '"The age of the defendant" was viewed as a varlable
which would most likely qualify as & mitlgeting circumstance at
the extremes of the age range, where ilnexperlence, on the one
hand, and incompetence, on the other, might be worthy of con~
sideration., Age was also a factor to be viewed in conjJunction
with the absence of prior crimlnal activity.

The Florids Supreme Court has on several occaslons found sufficlent
mental or emotlonal dlsturbance on the part of the defendant to
reverge the trial court's imposition of a death sentence. In
Halliwell v, State of Florida, 323 So,2d 557 (1975), the defendant

had killed and mutilated Tthe body of the husband of his lover.

Baged on the lay testimony of the arregting police officers concerning

the defendant's emotlonal strain, the appellate court evidently
viewed the defendent's actions to have occured "while under the
influence of extreme mental or emotlonal disturbance.”" A similar
result was reached in Jones v. State of Florlda, 322 So.2d 615
(1976) where a review Of both Ia§ and expert testimony convinced
the appellate court that the defendant was a paranold psychotic
and that although the degree of psychosls at the time of the crime
remained unknown (and not enough to convicne the Jury that he was

legally insane), Lt could be assumed that thls mental 1llness con-
tributed to the crime.

Another case where the revliewlng court Found enough mitigatlon to
reverse a death sentence was Taylor v, State of Florida, 294 So,2d
648 (1974), In this case, thé defendant had attempted to rob a
gtore and wound up in a gunfight during which he was shot five
times before ghooting the deceased, Wlthout explicltly referrlng
to one of the statutory mitigating clrcumstances (presumedly

elther "mental or emotlonal disturbance” or "capaclty to appre-
clate criminality of conduct"), The appellate court concluded that

the defendant's ratlonallty could have been gubstantlially lmpalred
and 1lifted the death sentence.

Other mitlgating factoers are gubject to some vagueness, such as
thoge involving "duress or domination”" or where the defendant
believed he was morally Justified, but no cases that I have located
have provided any congtruction of these criterla,

The Georgla Supreme Couqﬁ recently lnvalildsted an aggravating clr-
cumstance of the defendaht being a person '"who hag a substantial
history of serious assaultive criminal convictions". Arnold v.
State of Georgla, 224 §,W,2d 386 (1976). Finding the adJjéctive
"substantlal” ag too subjectlve, the Court found Lt unnecessary to
rule on the vagueness of the adjective "serious". Although no
one of the proposed bills lncorporates any factor resembling the
invalidated Gerogla criteria, the particular word "substantlal' is
; ; 3 ; tive ong the
%%%i%&%i%& %E%@EmggaX%%%QQﬁggngrg%gg Sﬁtéh%h%dgﬁgpégeg %?11%.
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A Washington court would have the optlon of invalidating any
criteria vaguely worded or of providing a limlting construction,
The above-mentioned Georgla case 18 the one instance located where

the appellate court hag chosen to invalidate rather than congtrue
the statutory criteria.

CONGLUS.LON

The above survey, I hope, will glve you some indlcation of the
nature of the judiclal constructlion of the vaguely written aggra-
vating and mitigating clrcumstances found in death penalty statutes
which has taken place. The vast majJorlty of reported cases appear
in Florida, apparently because of thelr unlque procedure and, per-
heps, also because of the frequency of capltal convictlions and death
gentences in that state., Time has prevented this survey from being
comprehensive, I shall canvass other states upon your request.

2nd Supp. App. 00088
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SUBJECT: Judicial Congideration of "Premeditatbion

I have reviewed the case law of thig state as 1t pertains to the meaning
and application of the "premeditation" required to find murder in the first
degree under RCW 9.48.030(1) end ite predecessors. The newly recodified ver-
sion of first degree murder appears in RCW 94,32,030. Although the new langu-
age is gtructured slightly differently, the present statutory section preserves
the substance of the definition of this type of first degree murder, and I be-
lleve the case law to be apposite. It should be noted however, that RCW 94,
32.020(1) provides a threshold that must be met for “premeditation" to be found:

"Ag used in thig chapter, the premeditation

required in order to support a convictlon of
the crime of murder in the flrst degree mugt
involve more than a moment in point of time."

‘This 1s an innovation of the new oriminal code and changes somewhat the case

law under the former statute, The change may be only one of terminology or
1t may be more slgnificant, As you predicated, there are no recorded appellate

decilsions under the new statutory language and consequently, the meaning of the
new language lg uncertain,

Challenges to firgt degree murder convictlonsg, which convictions have been
based on a finding of "premeditated inbent", have been:

1., The correctness of the ingitructions given to the jury; and
2. The pufficlency of the evidence to take the lsgue of
"premeditation” to the Jury.

I. CHALLENGES TO INSTRUCTIONS

On several occaslong, the insgtructions on "premeditation" have been found
to be in error. In the earlidbt such case, State vs, Rubten, 13 Wash, 203 (1895),
the rejected ingtruction commented that the formation of the intentlon to kill
and the act 1tegelf "may be as instaentaneous as successlve thoughbe." Thig, the
appellate court found, was incorrect as it reduced the necessary interval be-
tween the formation of the intent and the act to such an extent that it had the
effect of eliminatbting the difference between firgt and second degree murder,
Premeditation and dellberation mey nobt happen ingtentaneously for they mean
"to welgh in the mind, to consider the reasons for and againsgt, and conglder
maturely, to reflect upon." Stabte vs. Rubtben, p. 212,
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FTarly in the century, the State Supreme Court approved an instruction
which commented that "there need be no particular length of time betwesn the
formation of the intention to kill and the killing." gState vs, Bridgham, 51
Wash, 19, 97 Pac. 1096 (1908). The following year ,however, the court reversed
a conviction because of a fanlby instruction which had stated that "there need
be no appreciable space of time bebween the formation of the intention to kill
and the killing," gtate ve. Arata, 56 Wesh. 185, 105 Pac. 227 (1909). The
Arata decision made plain that deliberation or meditation is an activity which
occurg over time and that while the law does not define the minimum amount of
time necessary, there must be some length of time end it must be an appreciable
length., Notwithstending the apparent inconsisgtency between the Arata and the
Bridgham decisions, the court in Arata apparently found it unnecessary to over-
rule 1te prior decision through the expedient of ignoring it.

Although 1t has remained undefined itself, Y"an appreciable period of time!
continued to be ingtrumental as part of the standard instructiong where pre-
meditation was at issue, A formulatlon sometimes used which does not employ
"appreciable period of time! appears as:

"Premeditation means thought over beforehand and
degeribesg the mental operation of thinking upon
an act before doing it. Premeditation necessarily
implies that some time exlsts between the thought
- process and the commission of the act itself. By
this ig meant that premeditation cannot occur
simultaneougly with the act but mugt precede the
act, The time involved must be sufficient to
allow the defendant to think over the act
beforehand, but may invelve no more than a
moment in point of time,t (Underlining added.)
State vs, Lannine, 5 Wn. App, 4R6, 487 P.24
785 (1971) .

The foregoing instruction is contrary to the limitation contained in RCW 9A.

32,020(1) where it is gpecified that the premeditation required "must involve
more than a moment in point of time,"

IT, SUFFICTENCY OF EVIDENCE

The fact of killing alone raisges no presumption of premeditation or de-
liberation, State ve. Gaines, 144 Wash, 446, 258 Pac. 508 (1927). Oftentimes,
there ig mno direct evidence of a premeditated intent to kill by a defendant,
and, in such cages, the prosecutlion must argue that the sequence of events and
circumgtances prior to the lnstance of the killing glves rise to the inference
that the defendant had formedhthe requisite intent and had sufficlent time to
deliberate. In a number of cages, the convicted defendants have challenged the
sufficlency of the clroumstantial evidence upon which premeditation had been
found, The appellate courts, with a single exception, have not interfered with
the jurles'! verdlcts., OCibted in support of these verdicts have been such cir-
cumgbances ag the defendant's mobive, the defendant's prior conduct toward the
victim, the defendant's preparation for the crime, and defendant having been
armed, the length of time from the stert of the confrontation until the moment
of death, the manner of death, and sundry other circumastances.

2nd Supp. App. 00090
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In State ve. Miller, 164 Wash. 441, 2 P(2d) 738 (1931), the defendant and
an unknown pergon had in the course of a robbery of an expregs office ghot and
killed one of the office's employees., The shooting occurred almost immediately
upon the entrance of the robbers into the office., The court agreed that pre-
meditation was established by the state and in support thereof, pointed to the
fact that the defendant had purchased a gun and planned the robbery, and then
concluded that the defendant "may have very hagtily concluded that it was ad-
visable to dispose of Ivesgtor so that he would have bub one man to contlend
with," TIn dicta, the court commented that "it is unnecessary for any apprecil-
able period of time to elapse for premeditation", a view which appears con-
trary to law as it exlsted both befere and after the case,

A case in which the defendant's testimony was instrumental in supplying
the needed evidence was State ve, Horner, 21 Wn. 2d 278, 150 Pac (Rd) 690 (1944).
In this case, the Aefendant had convinced his lover to deed her property to him,
There followed a scens during which his refusal to marry her angered her which
in turn angered him. He then ghot her. The court felt that "motive and prior
conduct of a defendant is (sic) as much a part of the substentive evidence to
show premeditation ag is the immediate reflective deliberation which precedes
the act 1teelf."™ p, R8l. The defendantts +tesblmony had beeni

"I turned over and thought about it and then T got

mad and went crazy. I got up and got the gun and
shot her."

t

This clinched it in the view of the court as it displayed a period of time long
enough to form the deliberate intent to kill,

Jeveral caseg dlsplay the point that the defendant need not have known the
victim to have had a premeditated intent of causing a death, In State ve, Collinsg,
50 Wn, 24 740, 314 P 2d 660 (1957), the defendant, armed with a samural sword,
atbacked a motel atbendant, TIn the midglt of this attack, the husband of the
atbtendant walked in and was immediately killed. Prior bto the appearance of the
deceased and his almost instanteneous  death, the defendant had never geen him.
The appellate court approved the finding of premeditation and held that the re~
quired intent need not be linked to a gpecific person ~ it is sufficient if the
defendant had an intent to kill any person who may be at a certain place or who
may attempt to do a certain thing., A similar result was reached in State vg. Rossg,
56 Wn, 24 344, 353 Pac (2d) 885 (1960), where the defendant had shot an unknown
person in a hallway, The prosecutlon had argued that the defendant had intended
to kill one person and had miptakenly glain a stranger. The Supreme Court stated
that the jury could have believed the prosecution's theory or it could have found
that the defendant was not confused about the identity of the vietim and that
during the several minutes between the first meeting of the two men and the
shooting, there was a sufficignt period during which the defendant could form
an intent and reflect upon it, In either case, premedltation exlsted.

In other cases, the mannsr of death has gilven rise to the inference of pre-
meditation, It hag been held that an apprecilable period of time can be found
within the gpan of a sustained attack, In Stabe ve, Harris, 62 Wn. 24 858, 385
P.(2d) 18 (1963), the victim was beaten about the skull and then strengled. The
court concluded that the jury could have found that an appreciable period of time
had elapsed between the first blow and the choking and that an intent had been
formed during this perlod. A similar view was taken in State ve. Gailnes, 144
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Wash. 446, 258 Pac. 508 (1927), where the victim was first choked into insen-
8ibility and then the defendant . traveled to a nearby dump, fetched a rock,
returned to the still insengible victim and struck the fatal blow.

The court has shown a tendency to preserve the jurles! verdict as long as
there exlsts a sequence of events guch that some time had elapsed between the
formation of the intent and the act which could pogglbly be the interval during
which premeditation could occur, In State vs. Tanning, 5 Wn. App. 426, 487 P.(2d)
785 (1971), the victim'e body, with the throat torn or cut, was found alongside a
logging road about 25 feet from the defendant's abandoned car. The evlidence
tended to show that the defendant waes Jealous on account of the victim's be-
havier with other men. The court believed that the jury could have found that
the defendant formed the intent to kill the victim while driving up the logging
road, or alb some point between the car and the sgpot 25 feet away., Premeditation
wag also indicated by the availability of the knife~edged lethal ingtrument used.

The most extreme example of the policy of the court in not interfering with
the jury's verdict is found in State vs. White, 60 Wn, 2d 551, 374 P.(2d) 942 (1962),
In this cage, once again, premeditation wag inferred from the oiroumstances. The
defendant had attacked with his fists a woman in the laundry room of a housing
project. There wag no evidence of any prior relationship or acqualntance between

- the defendant and the vietim, or, in fact, that he had ever seen her until moments
' before the act,

The attack wag sudden, brutal, quickly consummated, apparently’
motiveless and lrrational. The court, wilth very 1little comment, recalled that a
moment in time 1s sufficlent for premeditation to occur and concluded that the
ovidence was sufficlent to take the isesue to the jury,

State ve, Iuoma, 14 Wn. App., 705, 544 P.(2d) 770 (1976) is the sole cage
where Tthe appellate court hag reversed the jury's declslon. In that case, the
viebim was a five-year old girl found in a culvert with a rock on top of her
head., Cilrcumstantial evidence wag sufficient to place the victim in the de-
fendant's car heading in the direction of the culvert. In addition, exculpabory
tegtimony given by the defendant was impeached. The court of appeals, finding
inadequate evidence of premeditation, reversed the first degree murder convictlon,

"The circumstances attendant thlg crime, 1.e., exactly
how and where and why the death blows were adminigtered,
are totally unknown. Moreover, the State falled to in-
troduce any evidence of motive or planning, Thus, there
were no facts from which the jury could have properly
inferred that this was a premeditated act.," p, 714

ITI, CONCLUSTON

It hes been impossible for the courts to fashion any objective test to offer
juries in their search for premeditation. It has been gemnerally understood that
the "premeditated intent" to effect the death of a person must precede the act of
killing sufficlently to allow for the premeditatilon or deliberation which marks
the difference between firslt and second degree murder, The amount of time which
is sufficlent has often been characterized as "appreclable" or "bubt only a moment!,.
but is now statubtorily defined as "more than a moment in polnt of time.!

Because of the usuelly unknown nature of the defendant's contemplabion prior
to the killing, the courts have allowed jurles conslderable freedom to infer from
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circumgtances which exhibit sufficient time for premeditation to have taken place
that such premeditation did in fact ocecur.

The new statutory limitation will likely put a heavier burden upon the state
to prove premeditation., The enactment of the new law, although not controlling
in the Luomg cage, may have influenced the court's conglderation of the igsue
there., It 1s possible that in the future, the courts will require a greater
ghowlng by the state to make a prima facle case of premeditated firsgt degree
mur der and/or the courts will not continue to display reluctance to interfere
with a jury's verdict.

It would probably be helpful to obtain bthe ingtructions that have been used
under RCW 9A.32.020,

RS:bt
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SPONSORS: Committee on Judiciary

(Originally sponsored by Representatives Enbody, Knowles
and McKibbin)

COMMITTEE: Judiciary

Enacting the “comprehensive sentencing act of 197770,

ISSUR:

In Novenber 1975 Initiative 316, enacting a death penalty for
“aggravated murder in the first degree, was adopted by the voters,
Since then there have been a number of United States Suprene
Court rulings on state death penalty statutes which have
articulated the essential elements of a constitutional death
penalty statute, The court has stated that a death penalty
statute nwmust allow the sentencing body, in deterfnining the
penalty, to focus on two essential criteriaz (N the
circumstances of the offense; and (2) the individual, with roon
for discretion, and the exercise of mercy and mitigation,

The State Attorney General in a formal opinion has expressed his
view that the death penalty statute adopted by the voters in 1975
is substantially similar to the type of death penalty found
unconstitutional by the U., S, Supreme Court and would, if
challenged din the courts, be held likewise unconstitutional.
Such a challenge is currently on appeal to the state suprene

court from a superior court determination that Washington's law
could be enforced.

SUMMARY:

The bill amends the existing death penalty statutes for the

purpose of conforming them to the dictates of the 1976 U. S.
Supreme Court opinions, '

b

The bill redefines +the crime of aggravated wmurder in the first
degree and provides a two-step sentencing procedure for
determining whether the death penalty or Llife dnprisonment
without possibility of parole or release should be imposed,

o

efiinition of aggravated mugder in

he first degree

] o

{cr
1ta

The crime of aggravated murder in the first degree is committed
1f the defendant:

()

(1 2nd Supp. App. 00094



(a) Conmmits mnurder in the f£irst degree with premeditation (RCW
GA. 32,020 (1) (&)

{b) The crime is committed din any one of 10

aggravating
circumstances; and

(¢) There are none of 7 nmitigating circumstances sufficiently
substantial to call for leniency; or

(2)

(a)\Commits murder in the first degree wvwith premeditation or
without premeditation but under circumstances manifesting an

extrene lndlfference to human life (RCW 9A,32.,030(1) (a) or
(b))

(b) The crime is committed in the course of or in furtherance of,
or in immediate flight from the crime of:

{1) robbery 1 or 1
.(2) rape 1 or 2
(3) burgarly 1

{4) arson 1

(5) kidnapping for ranson or to obtain a shield or-
hostage; and o A

(¢) There are none of 7 mitigating circunstances aufflczently
substantial to call for leniency.

Findings of the Jury at guilt phase

The jury 4in deternining whether the defendant is guilty of
aggravated murder in the first degree must make a special finding
on the aggravating and mitigating circunmstancess

(1) If there is a unanimous finding of one or wore aggravating
circumstance and a unanimous finding that +there are no
nitigating circumstances sufficient to call for leniency, &
separate sentencing hearing is scheduled,

(2) If there is a unaninmous finding of one or more
circumstance and a finding of one or more
circumstance sufficlent to call for leniency or the Jjury 1is
deadlocked on the issue, the defendant is sentenced to life
inprisonment without possibility of parole or release.

aggravating
nitigating

(3) If there is no unanimous finding of one or more aggravating
¢ircumstance or the Jjury is deadlocked on the issue, the

defendant 15 sentenced to life imprisonment as for the crine
of nurder 1,

2
[ ] 2nd Supp. App. 00095
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The deternmination of whether the death penalty should be imposed
is made by the jury which determined guilt following a special
hearing conducted after the guilty verdict or plea of quilty has
been entered, Relevant hearsay can be presented as,long as the
defendant has an opportunity to rebut any hearsay statements,

The jury  must return special-_findings.on the following issues
which must be established beyond a reasonable doubt:

(1) That the evidence at trial &stablished the guilt of the
defendant with ¢lear cectainty: :

(2) That there 4is a probability that the defendant would conmit
criwinal acts of violence that would constitute a continuing
threat to society.

If a negative finding on either issue is returned, the defendant

is sentenced to life imprisonment without possiblility of parole
or release.

Appellate reviey

An automatic review by the Supreme Court is required whenever the

death penalty is imposed. Briefs . and oral arguments will be
allovwed. ‘

The court, in addition to considering any normal errors specified
in the appeal, shall determine:

(1) whether the evidence supports the Jury's findings on the
penalty; :

(2) Whether the sentence is excessive or disproportionate to the

penalty imposed in siwmilar cases, making specific 'reference
to those cases.

(3] 2nd Supp. App. 00096
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MEMORANDUM

TO: Representative Rick Smith

FROM: David D. Cheal, Counsel
Houge Judlcilary Committee

RE: Proposed Senate Amendment to SHB 615

Pursuant to your request, I have reviewed the proposed Senate
amendment to Substitute House Bill 615, and as a result, offer
the following dlscusslon of apparent technical problems and
policy changes which appear in the proposed amendment.

(1) A different kind of sentencing hearing,

The biggest single difference in the amendment lg that the
determination of the exlstence of mitligatlng or aggravating
clrcumstances lg made during the sentencing proceeding
rather than at the trial., Thisg has two possible effocts:

(a) The rules of evidence are somewhat relaxed during the

sentencing proceeding as opposed bto trial and a wlder
varlety of evidence would be admlssible, Pregumeably, thls
would aid the progecublion in proving the exlgtence of certaln
aggravating clrcumgtances, and might ald the defendant in
proving mitigating circumstances, ALl in all, this doessn't
seem Lo be an exceptionally drasgtlic change.

(b) Of greater significance would be the change in status of
the two questlons formerly put to the jury separately in

the sentencing hearing, namely, is the defendsnt likely to

commlt furbture violent acts, and did the evidence establish

‘guilt wlth clear certalnty. Thesge questlonsg are now llsted

as two of nire mltigating clrcumstances rather than separate
questions which the Jury must answer. The signlflcance of thils
change lles in the preamble to the list of mitigating clrcumstances
which reads "in deciding whether there are mitigating clrcumstances
sufflcient to merit lenlency, the jury may consilder any relevant
factors lnecludlng, but not limited to, the following:"

My analysis 1g that under the proposged amendment, the jury

]

nd Supp. App. 00097
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could find that the defendant 1g not llkely to commit future
violent acts, but gtill could lmpose the death penalty be-~
cause that mitlgating factor was not "sufficlent to merit
leniency." Under the bill as 1t passed the House, on the
other hand, the game finding by the Jury would preclude Llmp-
osition of the death sentence.¥* This is a drastic policy

change, in that the bill becomes essentlally a Georgla-type statute,

(effectively identical to HB 1336, which the death penalty sub-
committee rejected) except that the mitigating circumstances are

somewhat expanded, rather than the unlgque approach of Subgtltute
House Bill 615,

(2) Possible new jury for sentencing hearing.

Page 2, llnes l~6, and lines 23-26, provide for the possibility
of & speclal Jury to git at the sentencing hearing that did not
g1t at the trlal., Thls presents a problem with regard to the
final two mltlgating clrcumstances, ln that those mitigating
clrcumstances assume a famllliarity with the evidence to the
extent that the Jury can make a predlcetlon aboult the fubure
conduct of the defendant based on that evidence, and, more
lmportant, the jury is required to meke a judgment as to the
quantum of proof provided by the evidence introduced at trlal,
This would be very difflcult 1f the sentencing jury was &
different group than that which was lmpaneled for the trial,
Substitute House Bill 615 assumes (a) thab the Jury cannot be
walved at the trial, and (b) that the same Jury must conblnue
during the gentencing proceeding, In the event That some
juror or perhapg even more than one juror were unable to
continue due to illnegs or some other such cuase, the criminal
rules provide for alternatives,

(3) ZInstruction to jury on the nature of penalty.

Missing from bhe proposed amendment ls section 4 of SHB 615,
which regqulires the jury to be informed of the potential sentences
that may flow from thelr dellberations, Prospective Jurors are
requlred to state under ocath that the nature of the penalty
would not affect thelr fact determinatlons. Any Jjuror unable
to make such a gbtatement, would be automatlcally disqualified.
This section represents a policy determlnation that Jurors
ghould be required to face thlg lsgsue and that maklng a state-
ment under oath wlll have a pogltive effect on thelr ablllity

to reach a falr verdlict. It seems that 1t might also afford
both the prosecution and the defense a chance to make an eval-
vatlon of jurors for challenge purposes thalt they would not
otherwlse be able te make, It, of course, 1ls not apparent

whether the ommlsslon of this sectlon ls Intentlonal or lnad-
vertent, but lts absence doesg seem slgnlflcant,

# The same analysls applies to the dquestion of whether

the evidence egtablished gullt with clear certainty.

MQN
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MEMORANDTUM

1O Representative Rick Smith
FROM: David D. Cheal, Coungel b&

Houge Judiclary Committee :

RE: Congtitutional issue presented by SHB 615 ag
1t was reported out of Tthe Senate Judliclary
Commlttee

Ag you requested, I have asnalyzed the followling Llssue:

Does the inclusion of the determination of the
exlgtence of aggravating and mlitlgating cir-
cumstances in the trlal (as opposed to the
sentencing proceeding) regulre or allow intro-
duction of iLrrelevant and prejudicial evidence
contrary to the guldelines and rules set forth
in Gregg v. Georgla?

e i g Aot

This questlon 1g not answerable from an analysis of Gregg.
There 1ls certainly more than a slight possibillty tha 1s

feature would not meet the due process and equal protection
guldelines In Gregg.

ANATYSIS

The Supreme Court in Gregg approved a bifurcated proceeding
which separated the glITt determination from the determination

of the proper sentence, This approval was based on the under-
Lying assumptions that:

(a) Jury sentencing in capltal cases 1s deslreable to malntain

& link between contemporary evolving communlty standards
and the penal systegd Thig may be true wlth regard to all
criminal sentenceg but particularly true when such g unlque
penalty as capltal punilshment Lig involved; Gregg, 96 8.0t at 2932.

(b) for thls Jury determination to be meaningful, the jury
must be allowed some dlscretlon;

L
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(¢) but in so grave a matter that discretion must be suibably
gulded so as to minimize the risk of arbltrary and

capriclous impogition of thie death penalty that was condemned
in Furman; ‘

(d) sultable discretion and guldance requlres that the
jury be fully informed as to the "cirecumstances of the
offense together with the character and propensities of the

offender." Gregg, 96 8.0t. at 2932, quoting Penngylvania v,
Aske, 302 U,8,75L, 55 (1937).

The problem of providing the Jury wlth all the information they
need to avold arbiltrary declsions regarding the death sentence
is that some of that information would be irrelevant and pre-
Judicilal to the determination of gullt, The court then clted
with approval certaln comments by the drafters of the Model
Penal Code which recommend & determination of gullt in a
proceedlng governed strlictly by the rules of evlidence, which

of course, would rule out evidence which ig Lrrelevant or pre~
Judicial, but once gullt ls establlshed opeénlng up a gecond

proceeding that could consider all material relevant to lssue
of sentencing.

The Céurt cautioned that each statutory scheme mugt be evaluated
individually, and that they were not suggesting that the Georgla

or Model Penal Code procedure were ‘the only permisslble types
of statutes,

Now to apply the above to SHB 615, The bill doeg of course pro-
vide a blfurcated system of gullt determination followed, in
appropriate cases by a sentenclng proceedlng, However, the
determinatlon of gullt requires a determination of the exlstence
of aggravating and/or mitligating clrcumstances, slnce the crime
of aggravated murder in the lst degree ls deflined In Sectlon 2
as lst degree murder accompanied by one or more of the statutory

aggravating clircumstances and Ln the absence of any mltigating
clrecumstances,

Presumably, although it is not expressly discussed, the Court's
discussion of determination of guilt refers to a determination
of whether the defendant commltted the act of lst degree murder
or other capital crime, That determination would not require
introduction of prejudiclal evidence. Somewhat analagous to
SHB 615 is the Texap statute which sets forth a definltion of
capltal murder, whlch 1s murder in the lgt degree accompanled
by one or more of a list of aggravating clrcumstances set forth
in the statute. The Texas statute, however, does not require
abgence of any mitlgating clrcumstance as a condltlon to proving
the offense charged. TUnder the Texas statute, then, the Jury

D e
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considers at the gullt determination stage whether the defendant
committed the act that caused the death, whether that act con-
stlitutes lst degree murder, and whether Lt was accompanled by
any of ‘the listed aggravatlng clrcumstances. Although thls lsg

a rather complicated determination and only on the surface some-
what less complicated then that envisloned by SHB 615, it does
seem to have one gtriking difference: the three determinations
Just mentioned are all relatively factual determinations based
on the evidence that would be relevant to the death in question.
They do not call for an evaluation of the ",..character and
propensities of the offender." Gregg at 2932,

It seems likely although it is not expressly discugsed In the
opinlon, that the type of irrelevant and prejudlcial evidence
that the Supreme Court sald should be kept out of the gullt
determination phasge of the death penalty trial ls the kind

of evidence that would have to be introduced in order for the
Jury to consider mitigating clrcumstances.

Some of the mitigating clrcumstances listed in SHB 615 seem

to be not irrelevant. For example, number 4, regardlng whether
the defendant's participation in the homlcidal act wasg relatively
minor. Also number 5, which asks whether the defendant acted
under duress or domination of another person., Evldence on these
issues mlght be introduced to negate elements of lst degree
murder, However, number L, the defendant's prlor criminal record
would seem to be prejudiclal. Although ln certaln crimlnal
trials I belleve this evidence can be introduced, particularly

if ‘the defendant takes the stand and testifies as to his lnno-
cence, that requirement would not be present here and hls prlor
criminal history could be brought to the Jurlesg' attention,
Number 6 and 7, the Durham rule, and the age of the defendant
would be Llrrelevant URdEY current Washington law, but T don't
bellieve prejudiclal. In summary, the only mltigating clrcum-
gtance that would appear to be posslbly both lrrelevant and
prejudiclial would be number 1, relating to prior criminal history.
Whether thls 18 enough to put the statute out of bounds under
Gregg seems to me to be very speculative, However, it would
mean that in cases where aggravated murder 1ls charged, the
defendant's prior criminal bhisgtory would be admissible and in

lgt degree murder cases, presumably a somewhat less serilous
crime, the evidence of prlor criminal hlstory could often not be

introduced. This might well present a fatal equal protectlon
problem,

?

Another analysis mlght go ag follows: evidence in mitigation
is not Llimited to the mltlgating clrcumstances lisgted in the
statute, It could and should be far ranglng evidence, much
of which would often be evidence regarding the defendant's

R
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character, This would then make evidence tending to der-

rogate the defendant's character admlgsible., "This mlght be
unduly prejudicial, It is a different predicament than the
usual criminal trial because under SHB 615 the defendant is

required (in many cases% to introduce all posgible mitigating
eVidence due to the statutorlly defined elements of the crime.

Certalnly the gafe route would be to place the conglderation
of mitigating circumstances in the sentenclng proceeding, whlch

would make thisg blll nearly ldentical to the Texas statute
which, of course, has been approved.

e
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