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A. IDENTITY OF RESPONDING PARTY 

Respondent, the State of Washington, seeks the relief 

designated in part B. 

B. STATEMENT OF RELIEF SOUGHT 

The State asks this Court to deny Monfort's cross-motion for 

discretionary review under RAP 4.2(e)(2). 

C. FACTS RELEVANT TO MOTION 

Most of the relevant facts of this case have been set forth in · 

the pleadings already filed with this Court. The following relevant 

facts may be helpful to the Court's determination of Monfort's cross­

motion for discretionary review. 

In July of 2012, Monfort argued that the death penalty notice 

in this case should be stricken because the State "failed to comply 

with the mandates of RCW 1 0 .. 95.040." Appendix G .to State's 

Motion for Discretionary Review, at 1. In particular, Monfort argued 

that the facts and circumstances of the crime "are not relevant" to 

the prosecutor's decision to seek the death penalty. ,U1 at 11. 

Monfort argued that th~ prosecutor in this case violated 

RCW 1 0.95.040 by considering the facts and circumstances of the 

- 1 -
1303-22 Monfort SupCt 



crime in deciding whether to seek the death penalty. In its oral 

ruling denying the motion to strike the death penalty notice on this 

basis, the trial court stated uthe argument that the [S]tate cannot 

consider the crime in weighing mitigating factors defies logic and 

requires a strained interpretation of the statute." Appendix A to 

State's Motion for Discretionary Review, at 23. On March 6, 2013, 

the trial court entered its written order, denying the defense motion 

to strike the death penalty notice on this basis. Appendix C to 

State's Motion for Discretionary Review, at 1. 

In September of 2012, Monfort filed a motion to strike the 

death penalty notice in this case based on social science research 

conducted by academics participating in the Capital Jury Project 

(hereinafter uCJP"). In sum, based on interviews with jurors from 

capital cases in other states, these ac~demics have concluded that 

the juries in those cases were confused by the jury instructions 

presented to them and failed to follow the law. In its oral ruling on 

February 22, 2013, the trial court concluded that, 1'[t]he court, while 

finding Dr. Foglia's testimony wholly credible is not persuaded that 

voir dire by competent counsel cannot adequately result in the 

exclusion of jurors who will not follow the law," and ~<careful wording 

of jury instructions can deal with all of the flaws that the defense 

~ 2-
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has addressed with the exception of the statutory verdict form, 

which, indeed, is confusing. But the court will invite the parties to 

submit an explanatory instruction." Appendix A to State's Motion 

for Discretionary Review, at 24~25. On March 6, 2013, the trial 

court ruled "the defendant's motion to strike the death notice 

because jurors in other states and other cases were confused by 

the instructions given in other states and other cases is denied." 

Appendix C to State's Motion for Discretionary Review, at 1. The 

trial court also ruled "the defendant's motion to strike the death 

notice because the Washington Pattern Instructions are confusing 

is denied." kh 

D. GROUNDS FOR RELIEF AND ARGUMENT 

The two issues identified in Monfort's cross-motion for 

discretionary review do not meet the criteria set forth in RAP 2.3(b). 

Therefore, this Court should deny the defendant's cross-motion for 

discretionary review. As this Court has stated, "[a] party moving for 

discretionary review of an interlocutory trial court order bears a 

heavy burden" to demonstrate that immediate review is justified. 

In re Grove, 127Wn.2d 221,235,897 P.2d 1252 (1995). 

- 3-
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1. MONFORT'S CLAIM THAT THE PROSECUTING 
ATTORNEY VIOLATED RCW 10.95.040 BY 

. CONSIDERING THE FACTS OF THE CRIME IN 
DECIDING WHETHER TO SEEK THE DEATH 
PENALTY DOES NOT SATISFY THE 
REQUIREMENTS FOR DISCRETIONARY REVIEW. 

The trial court did not commit obvious error or probable error 

in denying Monfort's motion to dismiss the notice of special 

sentencing proceeding on the basis that the prosecuting attorney 

violated RCW 10.95.040 by considering the facts of the charged 

crime in deciding whether to seek the death penalty. Viewed within 

the context of the constitutional requirements imposed by the 

United States Supreme Court, the plain language of the relevant 

Washington statutes demonstrates that the presence or absence of 

mitigating circumstances must be considered in relation to the facts 

and circumstances of the crime. The tria·l court properly ruled that 

the prosecutor did not violate the statute by considering the facts 

and circumstances of the crime. 

As the United States Supreme Court explained in Kansas 

v. Marsh, 548 U.S. 163, 173-74, 126 S. Ct. 2516, 2524-25, 165 

L. Ed. 2d 429 (2006) (emphasis added): 

Together, our decisions in Furman v. Georgia, 408 
U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 346 (1972) 
(per curiam), and Gregg v. Georgia, 428 U.S. 153, 96 
S.Ct. 2909, 49 L.Ed.2d 859 (1976) Uoint opinion of 

~4-
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Stewart, Pow<.?ll, and STEVENS, JJ.), establish that a 
state capital sentencing system must: 1) rationally 
narrow the class of death-eligible defendants; and 
(2) permit a jury to render a reasoned, individualized 
sentencing determination based on a death-eligible. 
defendant's record, personal characteristics, and the 
circumstances of his crime. See id., at 189, 96 S.Ct. 
2909·. So long as a state system satisfies these 
requirements, our precedents establish that a State 
enjoys a range of discretion in imposing the death 
penalty, including the manner in which aggravating 
and mitigating circumstances are to be weighed. See 
Franklin v. Lynaugh, 487 U.S. 164, 179, 108 S.Ct. 
2320, 101 L.Ed.2d 155 (1988) (plurality opinion) 
(citing Zant v. Stephens, 462 U.S. 862, 875-876, n. 
13, 103 S.Ct. 2733, 77 L.Ed.2d 235 (1983)). 

In order for a state's death penalty scheme to be constitutional it 

must be both narrowing and individualized. A scheme is 

individualized if it allows the decision maker to decide punishment 

based on both the facts of the crime and the defendant's personal 

characteristics. kh ·As the Court explained in Gregg v. 'Georgia, 

"[w]e have lon,g recognized that '[fjor the determination of 

sentences, justice generally requires ... that there be taken into 

account the circumstances of the offense together with the 

character and propensities of the offender."' Gregg, 428 U.S. at 

189 (quoting Pennsylvania ex rei. Sullivan v. Ashe, 302 U.S. 51, 55, 

58 S~ Ct. 59, 82 L. Ed. 43 (1937)) (emphasis added). 

- 5-
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' . 
. This Court has found that RCW 10.95 et seq. establishes a 

constitutional death penalty procedure because it both narrows the 

class of persons eligible for the death penalty and requires an 

individualized determination of whether ·the d~ath penalty is 

appropriate in a particular case. State v. Rupe, 101 Wn.2d 664, 

699, 683 P.2d 571 (1984); Campbell v. Wood, 18 F.3d 662, 674~75 

(9th Cir. 1994), cert. denied,. 511 U.S. 1119 (1994). Individualization 

occurs twice under Washington's statutes: when the prosecuting 

attorney decides. whether to seek the death penalty, and when the 

jury decides whether to impose the death penalty. As to the first 

step, RCW 10.95.040(1) provides that: 

If a perso.n is charged with aggravated first degree 
murder as defined by RCW 1 0.95.020, the 
prosecuting attorney shall file written notice of a 
special sentencing proceeding to determine whether 
or not the death penalty should be imposed when 
there is reason to believe that there are not sufficient 
mitigating circumstances to merit leniency. 

As to the second step, RCW 1 0.95.060(4) provides that: 

Upon conclusion of the evidence and argument at the 
special sentencing proceeding, the jury shall retire to 
deliberate upon the following question: "Having in 
mind the crime of which the defendant has been 
found guilty, are you convinced beyond a reasonable 
doubt that there are not sufficient mitigating 
circumstances to merit leniency?" 

1303·22 Monfort SupCt 



In construing a statute, a court's primary objective is to 

ascertain and carry out the legislature's intent. State v. Jacobs, 

154 Wn.2d 596, 600, 115 P.3d 281 (2005); State v. J.P., 149 

Wn.2d 444, 450, 69 P.3d 318 (2003). lfthe meaning of the statute 

in question is clear from its plain language, legislative intent is 

derived from the plain meaning of that statutory language alone; no 

further interpretation is necessary. State v. Wentz, 149 Wn.2d 342, 

346, 68 P.3d 282 (2003). The plain meaning of a statutory 

provision is to be discerned from the ordinary meaning of the 

language at issue, but not viewed in isolation; rather, the court must 

consider the context of the statute in which that provision is found, 

related provisions, and the statutory scheme as a whole. Jacobs, 

154 Wn.2d at 600-01. 

Monfort argues that in regard to the first step of 

individualization contained in RCW 1 0.95.040(1 )-the prosecuting 

attorney's decision to seek the death penalty-the prosecuting 

attorney may not consider the facts of the crime. The claim is 

contradicted by the plain language of the relevant. statutes, and it 

defies common sense. RCW 10.95.040 requires the prosecuting 

attorney to consider "whether there is reason to believe that there 

are not sufficient mitigating circumstances to merit leniency." 

- 7-
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RCW 10.95.070 sets forth a non-exclusive list of "relevant factors" 

that the trier of fact may consider in deciding whether there are 

sufficient mitigating circumstances to merit leniency. These 

relevant factors include: 

(2) Whether the murder was committed while the 
defendant was under the influence of extreme mental 
disturbance; 
(3) Whether the victim consented to the act of murder; 
(4) Whether the defendant was an accomplice to a 
murder committed by another person where the . 
defendant's participation ifl the murder was relatively 
minor; 
(5) Whether the defendant acted under duress or 
domination of another person; 
(6) Whether, at the time of the murder, the capacity of 
the defendant to appreciate the wrongfulness of his or 
her conduct or to conform his or her conduct to the 
requirements of law was substantially impaired as a 
result of mental disease or defect. · 

(8) Whether there is a likelihood that the defendant 
will pose a danger to others in the future. 

This list of non-exclusive mitigating circumstances conclusively 

demonstrates that the facts of the crime must be considered in 

determining whether "there are not sufficient mitigating 

circumstances to merit leniency," as required by both RCW 

1 0.95.040(1) and 1 0.95.060(4). For example, the facts of the crime 

must be considered in determining whether the murder was 

committed while the defendant was under an extreme mental 

- 8 -
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disturbance. The facts of the crime must be considered in 

determining whether the victim consented to the act of murder. The 

facts of the crime must be considered in determining whether the 

defendant was an accomplice to a murder committed by another 

person and the defendant's participation was relatively minor. The 

facts of the crime must be considered in determining whether the 

defendant acted under duress. The facts of the crime must be 

considered in determining whether the defendant's capacity to 

appreciate the wrongfulness of his conduct was substantially 

impaired at the time of the murder. And finally, the facts of the 

crime, and particularly the defendant's relationship with or the lack 

of any relationship with the victim, must be considered in 

determining whether there is any likelihood that the defendant will 

pose a danger to others in the future. 

This Court's cases impliedly recognize what is obvious from 

a sensible reading of the plain language of the statutory scheme: 

that consideration of the facts of the crime is a crucial aspect of a 

prosecutor's decision to seek the· death penalty. See State v. 

Davis, 175 Wn.2d 287, 357, 290 P.3d 43 (2012) (noting that the 

strength of the case as well as mitigating evidence properly 

influences a prosecutor's decision not to seek the death penalty); 

- 9-
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Rupe, 101 Wn.2d at 700 (noting that "prosecutors exercise their 

discretion in a manner which reflects their judgment concerning the 

seriousness of the crime or insufficiency of the evidence" in 

determining whether to seek. the death penalty) (emphasis added); 

State v. Campbell, 103 Wn.2d 1, 26-27, 691 P.2d 929 (1984) 

(same, quoting Rupe, 101 Wn.2d at 700). 

Statutes must be interpreted to avoid absurd results. J.P., 

149 Wn.2d at 450. The legislature is presumed to intend that its 

enactments should not result in absurdity. State v. Vela, 100 

Wn.2d 636, 641,673 P.2d 185 (1983}. 

Monfort's proposed interpretation of RCW 10.95.040(1) 

would lead to absurd results and in all likelihood render 

Washington's death penalty scheme unconstitutionally arbitrary. 

How could a prosecuting attorney make a rational decision as to 

whether to seek the death penalty without considering the facts of 

the crime? 

.Monfort's proposed construction would also be impossible t9 

implement. How could the prosecuting attorney shield himself or 

herself from the facts of the crime so as to consider only potentially 

mitigating evidence? 

- 10-
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In short, the prosecuting attorney must consider the facts 

and circumstances of the crime in deciding whether to seek the 

death penalty. The trial court did not commit obvious or probable 

error in ruling that the prosecuting attorney did not violate 

RCW 10.95.040(1) in this case by considering the facts and 

circumstances of the crime in deciding whether to seek the death 

penalty. 

In addition, the trial court's ruling does not render further 

proceedings useless or substantially limit Monfort's freedom to act. 

RAP 2.3(b)(1) and (2). Monfort is free to raise this claim of error on 

direct appeal should he be convicted. 

Monfort argues that this Court should accept review of this 

issue because the Court has accepted review in.State v. McEnroe, 

No. 8841 0~2. However, the issue raised in Supreme Court 

No. 88410-2 is different both substantively and procedurally from 

the issue that Monfort raises here. In McEnroe, this Court granted 

the State's motion for discretionary review of the trial court's ruling 

striking the notice to seek the death penalty because, in the trial 

court's view, the prosecutor improperly considered the "strength" of 

the evidence. The trial court in McEnroe, like the trial court in this 

case, rejected the defense argument that the prosecutor could not 

~ 11 ~ 
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consider the facts and circumstances of the crime at all when 

deciding whether to seek the death penalty. Accordingly, the 

pending appeal in McEnroe does not provide any reason to grant 

Monfort's cross~motion for discretionary review. 1 

Finally, Monfort argues that review should be accepted due 

to public interest in the death penalty, and the expense incurred by 

capital litigation. If this were the standard, this Court would be 

required to accept interlocutory appeal of every issue litigated in 

each case in which the death penalty is sought, no matter how 

lacking in merit. In all cases, including those in which the death 

penalty is sought, the standards of RAP 2.3(b) must be met to 

warrant interlocutory appeal. 

2.. MONFORT'S CLAIM THAT THE DEATH NOTICE 
SHOULD HAVE BEEN S.TRICKEN BECAUSE SOME 
SOCIAL SCIENTISTS HAVE CONCLUDED THAT 
JURORS IN OTHER CAPITAL CASES IN OTHER 
STATES HAVE BEEN CONFUSED BY JURY 
INSTRUCTIONS IN THOSE CASES DOES NOT 
SATISFY THE REQUIREMENTS FOR 
DISCRETIONARY REVIEW. 

Monfort argues that this Court should accept interlocutory 

review of the trial court's denial of his motion to strike the death 

penalty based on the conclusion by some social scientists that 

1 Indeed, in the McEnroe case, this Court previously denied the defense motion 
for discretionary review on the precise issue presented in this cross-motion by 
order of this Court on October 6, 2010 in Supreme Court No. 84693~6. 

- 12-
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jurors in capital cases in other states have been confused by the 

instructions given in those cases. Monfort makes no argument that 

this issue meets the standards of RAP 2.3(b), and for this reason 

alone review of this issue should be denied. 

The trial court did not commit obvious or probable error in 

denying Monfort's motion to strike the death penalty notice on this 

basis. The trial court reasonably concluded that any flaws identified 

by the CJP research into prior cases from other states can be 

addressed in careful jury selection and careful wording of the jury 

instructions in this case. Appendix A to Motion for Discretionary 

Review, at 24-25. See In re PRP of Yates,_ Wn.2d _, 2013 WL 

991900 (March 14, 2013) (refusing to prescribe a single method of 

jury selection in capital cases and finding the jury instructions and 

statutory question constitutional). 

In short, Monfort argued below that Washington's death 

penalty is unconstitutional in light of the conclusions drawn by the 

social scientists involved in the CJP, although Washington's 

scheme was not the subject of the study and no Washington jurors 

were interviewed as part of the study. Statutes are presumed to be 

constitutional, and the party challenging a statute has the burden of 

proving it unconstitutional beyond a reasonable doubt. State v. 

- 13" 
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Ward, 123 Wn.2d 488,496, 869 P.2d 1062 (1994). The 

Constitution does not require a capital sentencing process to be a 

rigid and mechanical application of factors. Barclay v. Florida, 463 

U.S. 939, 950, 103 S. Ct. 3418, 77 L. Ed. 2d 1134 (1983). As long 

as jurors' discretion is guided in a constitutionally adequate way, 

and their decision is not wholly arbitrary, the constitutional demands 

are met. .l.c;h It is impossible to attain a perfect procedure, and the 

Constitution does not require such. McCleskey v. Kemp, 481 U.S. 

279, 313, 107 S. Ct. 1756, 95 L. Ed. 2d 262 (1987). 

Below, Monfort fell far short of proving beyond a reasonable 

doubt that Washington's death penalty scheme is unconstitutional, 

based on the conclusion of some social scientists that jurors in 

other states have been confused by the jury instructions in those 

cases, or did not follow the instructions. The flaws in the 

methodology used and the cohclusions drawn by the CJP have 

been outlined at length in the Prosecution's Response To 

Defendant's Motion To Strike Death Penalty Notice of Special 

Sentencing Proceeding, Convene Separate Juries, and Request 

Evidentiary Hearing, attached hereto as Appendix A. The CJP · 

findings were not uncontested below, as Monfort claims, and the 

trial court certainly did not adopt them. Beyond those flaws, 

- 14-
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however, it must be noted that the individual or collective thought 

processes of jurors "inhere in the verdict" and cannot be used to 

impeach a jury verdict. State v. Ng, 110 Wn.2d 32, 43-44, 750 P.'2d 

632 (1988). As such, it makes little sense to allow the statements 

of other jurors, in other cases, from other states, using other 

instructions, to be used to challenge the constitutionality of the 

potential decision of Monfort's future jury, even before the jury has 

been selected and instructed and a verdict rendered. The trial 

court did not commit obvious or probable error in rejecting this 

challenge. 

Additionally, Monfort argues that notice of intent to seek the 

death penalty should have been stricken because CJP's research 

indicates that the outcome of cases in other states may have been 

influenced by race: either the race of the defendant, the- race of the 

victim or the racial composition of the jury. None of the evidence 

presented in this case purports to show that the death penalty has 

been imposed in an unconstitutionally disproportionate way in the 

state of Washington.2 Should Monfort be convicted of aggravated 

murder, and shouldCthe jury decide that there are not sufficient 

mitigating circumstances to merit leniency, this Court will conduct a 

2 There were no Washington jurors interviewed in the CJP'. See Appendix to 
Monfort's Cross-Motion for Discretionary Review, at 252 n.2. 
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proportionality review of the death sentence. This proportionality 

review is the exclusive province of this Court on review of a juris . 

imposition of the death penalty, pursuant to the plain language of 

· RCW 1 0.95.130. State v. Elmore, 139 Wn.2d 250, 300-01, 985 

P.2d 289 (1999). There is no statutory authority for the trial court to 

engage in a proportionality review with the purpose offoregoing a 

special sentencing proceeding. l£L The trial court did not commit 

·obvious or probable error in refusing to engage in such a review 

and refusing to strike the notice of intent to seek the death penalty 

on this basis. 

It should be noted that a majority of this Court recently 

concluded that proportionality review is not simply an inquiry into 

sentencing percentage comparisons, and that the most recent 

review of aggravated first degree murder prosecutions does not 

reveal any racial disproportionality. Davis, 175 Wn.2d at 363. 

There has been no testimony or evidence presented in this case 

that there is statistically significant racial disproportionality in 

imposition of the death penalty in this State. This issue is not ripe 

for review, and does not meet the standards set forth in RAP 2.3(b). 

- 16-
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E. CONCLUSION 

The two issues raised by Monfort in his cross-motion for 

discretionary review do not meet the standards for discretionary 

review. The cross-motion for discretionary review should be 

denied. 

DATED this ~~ day of March, 2013. 

1303-22 Monfort SupCt 

Respectfully submitted, 

DANIEL T. SATTERBERG 
King County Prosecuting Attorney 

By:~·k_ 
ANN SUMMER§lWSBA #21509 
Senior Deputy Prosecuting Attorney 

By: fh....-L ·~ 
DEBORAH A DWYER, SBA #18887 
Senior Deputy Prosecuting Attorney 
Attorneys for Plaintiff 
Office WSBA #91 002 
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l<lNG ~ FILED . . 
~ OO~NTY, WASHINGTON 

ocr 2 6 2012 

SlJPEFliOR. COURT CLERI( 

SUPERIOR COURT OF WASHINGTON FORKING COUNTY 

STATE OF WASHINGTON, 

Plaintiff~ 

vs. 

CHRISTOPHER MONFORT, 

Defendant. 

) 
) 
) No. 09 .. 1~07187~6 SEA 
) 
) 
) PROSECUTION'S RESPONSE TO 
) DEFENDANT'S MOTION TO STRIKE 
) ))BATH NOTICE OF SPECIAL 
) SENTENCING PROCEEDING, 
) CONVENE SEP ARA TB JURIES, AND 
) REQUEST EVIDENTIARY HEARING ________________________________ ) 

I. lNTRO:OUCTION:t 

The defendant is charged with arson in the first degree, th.ree counts of attempted murder 

in the first degree, and aggravated mmder in the :first degree. The prosecutio11 has alleged that 

the aggravated murder charge involves a further aggt•avating circumstance: that the victim was a 

law enfotcement officer who was performing his officia1 duties at the time of the murder and the 

defendant knew or should reasonably have known this. In his most recent motion, the defendant 

argues that the court should sttike the notice of the death penalty proceeding, or, in the 

alternative, convene separate jtrries to determine guilt and pm1ishme~1t. The.defendant requests 

an evidentiru:y hearing on this motion. 

21 1 Portions of this pleading previously appeared in State,v. McEnroe and Anderson, King County 

22 Nos. 07~C-08716-4 SEA and 07~C~08717-2 SEA, State's Response to "Motion to Strike Notice 
of Special Sentencing Proceedings, or .in the Alternative to Convene Separate Juries, and Request. 

23 for Evidentiary Hearing.'' . 
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1 The. defendant does not allege any in:finnity with Washington la;w. Instead, he argues that 

2 this court should decline to conduct a special sentencing proceeding because the jury cannot be 

3 entrusted to render a just verdict on his puni~hment. His claims are based solely on interviews 

4 conducted with other jm·ors in past capital cases in other states (the Capital Jury Project, 

5 hereinafter '1CJP"), on interviews conducted with 26 Highline Community College paralegal 

6 students, and on a "linguistic almlysis" of selected WP!C jtuy instructions. Essentially, the 

7 defendant anticipates that his jury will be unable to comprehend and/or will deliberately violate 

8 the c<>ures instructions, will iJrematurely decide he deserves execution, and will be racist. 

9 The' comt need not conduct an evidentiary hearing in this case. The United States 

10 Supreme Couxt and the Washington Supreme Comt have already rejected the defendant's 

11 substantive argun1ents, and, as will be discussed, in turn, each of the arguments· ba,sed on the 

12 CJP's alleged conclusions is wholly without merit. The defendant's "linguistic analysis'>._., to the 

13 extent that it is coherent- is unpersuasive. At the very least, the defendant has :failed to meet his 

14 bm·den of showing beyond a reasonable doubt that Chapter 10.95 RCW is unconstitntional. 

15 Moreover> convening separate juries for the guilt and penalty phases (absent unfore~een 

16 circumstances like a l'eroand for a second penalty phase) is :not available as a temedy based on 
. ' 

1 7 Washington Supreme Comt precedent; the defendant is inviting the Cowt to build etmr into this 

18 case by suggesting a procedure that will not be upheld on appeal. 

19 

20 

21 

22 

23 

24 
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1 

2 

3 

4 

.s 

6 

A. 

II. LAW AND ARGUMENT 

JHE MOTION U3 WITHOUT MERJT BASED ON EXISTING PRECEDENT 
AND ON ITS FACE. 

As a preliminary matter, a court "will presume that a statute is constittttional and it will 

make every presumption in favor of constitutionality[.]" State v. GlaS§., 147 Wn.2d 410, 422, 54 
' ' 

P.3d 147 (2002). A party challenging the constitutio11ality of a statute bears the burden of 

proving unconstitutionality beyond a reasonable doubt. City of Spokane v. Douglass, 115 Wn.2d 
7 

171, 177, 795 P .2d 693 (1990). The presumption of constitutionality may be overcome only in 
8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

exceptional cases. City of Seattle v. Eze, 111 Wn.2d 22, 28, 7,59 P.2d 366 (1988). 

. It is well-settled that 11 [a] person may not m·ge the unconstitutionality of a statute unless· 

he is harmfully affected by the particular feature of the statute alleged to be violative of the 

constitution." State v. Rowe, 60 Wn.2d 797,799, 376 P.2d 446 (1962). Moreover, 11[o]newho 

challenges the constitutionality of a statute must claim infl'ingement of an interest particular and 
\ 

per¢onal to himself, as distinguished fmm a cause of dissatisfaction with the general framework 

ofthe statute.'' I d. Put ru1other way, a person challenging a statute may not challenge it on 

groMds that it may conceivably be applied unconstitutionally to others in situations not before 

the court. New York v. Ferber, 458 U.S. 747, 767, 102 S. Ct. 3348, 73 L. Ed. 2d 1113 (1982). 

This Court must apply these standards in examining the defendant's claims based on the CJP. 

In the sections that follow, the State will explain why the defe.n.dant's claims fail on a 

number of bases. Fi.r&i:, under the United States Supreme Court decision.in McClesky v. KemQ, a 

sociological study is not a sufficient basis to find that the death penalty is unconstitntionally 

arbitrary if all the study cru1 show is a risk that improper considerations may result in a death 
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1 sentence. The CJP is just such a study, as are the questionnaires distributed to ~e commwlity 

2 college students ~- if they can be a considered a study at all . 

3 Second, under both United States Supreme Court and Washington Supreme Court 

4 precedent, jurors are presumed to follow their instructions pursuant to constitutionally-mandated 

5 procedures that are designed to minimize the risk of arbitrariness. The CJP ignores tbfs 

6 presumption, which is fundamental to the criminal justice system, and as such, its conclusions 

7 . should not be considered. 

8 Next, the State will bl'iefly address the mel'its of each of the seven ''fatal flaws'' in capital 

9 jury sentencing that the CJP has purportedly identified. The State 'Yill then address the 

10 defendants1 claim that the CJP shows that Chapter 10.9 5 RCW offends the Washington · 

11 Constitution. 

12 Lastly, the State will address the defendant's request for this CotUt to adopt the position 

13 oftwo trial courts in New Mexico that separate juries are warranted because of the CJP. 

14 Throughout this response brief, the State has made evel'y effort to emphasize the . 

15 a;pplicable law rather than ,articles and other non-legaJ materials~ particularly those from 

16 obviotlsly biased sources. The exceptions to this general approach occur where it was necessary 

17 to show that there are prevailing views other than those presented by the defense. This approach 

18 is intentional, as the applicable law defeats .the defendants' claims ex ante. 

19 

20 

21 

22 

23 

. 24 

1. Under ths; United States Supreme Courf s decision in McClesky v. Kem'tb, 
the :res1.1lts of a statistical analysis of data collegted in a §Qciological study 
are not sufficient to pl'ove beyond a reasonable doubt that capital 
sentencing is arbitrarY. in violation of the Eighth Amendment. 

In McCjesl<Y. v. Kemp, the United States Supreme Cotlrt was presented with "the 

question whether a compl~x statistical study that indicates a risk that racial considerations enter 
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1 into capital sentencing determinations proves that [a defendant's] capital sentence is· 
' ' 

2 unconstitutional under the Eighth and Fourteenth 'Amendments/' McCJ.esky v. Kem12, 481 U.S. 

3 · 279, 283-84, 107 S. Ct. 1756, 95 L. Ed. 2d 262 (1987). In McClesky, the defendant sought · 

4 federal habeas relief from his death sentence, claiming "that the Georgia capital sentencing 

5 process is administered in a racially discriminatory mamtet." McQlesky, 481 U.S. at 285. In 

6 support of his claim,· the defendant proffered a statistical study (the Baldus study) that purported 

7 to establish racial discrimination in the imposition of the death penalty under the Georgia capital 

8 sentencing statute. Id. 

9 :the Baldus study examined over 2,000 :murder trials in Georgia to deteJ::mine whether 

10 there was a disparity in the imposition of the death penalty based on the defendant's race or the 

11 victim's race. The researchers concluded that African~American defendants, such as McClesky, 

12 whose victims were white >~have the greatest likelihood of receiving the death.penalty." Id . 

.13 Apparer~tl,y recognizing that the facts of a case affect capital sentencing decisions, the Baldus 

14 study attempted to account for such effects by assigning cases to categories based on the 

15 "estimated aggravation level of the offense." Id.> n. 5. This an~lysis indicated that racial facto~·s 

f6 play a role in sentencing only in the "mid~range" of cases, i.e., cases in which the facts of the 

17 murdel· do not appear so aggravated as to be the most significant factor in the jury's decision-

18 maldng process. Id, 

19 The defendant in M.9_Qlesky presented the Baldus study to the federal district court as 

20 evidence that his sentence was the result of racial·discrimination. The distdct comi: found 

21 serious flaws in the Baldus study and, as a result, fm.md that the study failed to support the 

22 

23 

24 
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1 defendant's olaims.2 Id. at 288-89. On appeal, by contrast, the federal coutt of appeals assumed . 

2 that the Baldus study established "systematic and substantial disparities" in Georgia capital 

3 sentencing based 011 race. Id. at 289. Nonetheless, the court of appeals still rejected the 

4 defendant's claims, concluding that the Baldus study did not establish either that death sentences 

5 in Georgia> in.cluding the defendant's, were imposed arbitrarily and capriciously, or that the 

6 defendant's death sentence violated equal protection under the ·Fourteenth Amendment. I d. 

7 Indeed1 the colU't of appeals concluded t4at the Baldus study confirmed the constitutionality of 

8 the Georgia capital sentencing procedures. Id. at 290. 

9 The United States Supreme Cotrrt agreed with the court of appeals. As did the court of 

. 1 0 appeals, the Supreme Cotui assumed the validity of fue Baldus study for purposes of its decision. 

11 However, the Comt did not assume that the study established that "racial considerations actually 

'12 enter into any sentencing decisions in Georgia.H )Q. at 292 n. 7. In d.eclining to make such an 

13 assumption, the Court explained: "Even a sophisticated multiple-regression analysis such as the 

14 Baldus study can only demonstrate a risk that the factor of race entered into some capital 

15 sentencing decisions ai1d a necessarily lesser risk that race entered into any particular sentencing 

16 decision." td. (emphasis in original). 

17 With that view ofthe relevance ofthe study in mind, the Com·t addressed the defendant's 

18 claims. First,. the Comi addressed the Fourteenth A:tnencln:J.ent equal protection claim, noting that 

· 19 . such a claim necessarily requh'ed the defendant to prove "that i:he decision makets in hts case 

20 

21 

22 

23 

24 

2 See McClesky v. Zant, 580 F. Supp. 338 (N.D. Ga. 1984) for i:he di~trict court's de!ailed 
criticisms of the Baldus study and the defendant's resulting arguments. 
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1 acted with discriminatory purpose.'' Id. at 292 (emphasis in original). The Court rejected the 

2 Baldus study as sufficient to meet the defendant's burden. In S'o doing, the Court acknowledged 

3 that it "has accepted statistical disparities as proof of intent to discriminate in certain limited 

4 contexts.'' Id. at 293. However, the Court distinguished capital sentencing proceedings from 

5 those contexts. As the Court explained> "the nature of the capital sentencing decision, and the 

6 relationship of the statistics to that decision, are ft.mdamentally different from the corresponding 

7 elements" in the oases in which the Court has accepted statistics as proof of a discriminatory 

8 intent Id. at 294. The most important difference is that .capital sentencing decisions involve 

~ Hconsideration of innumerable factors that vary according to the char.acte:dstics of the individual 

10 defendant and the facts of the particular capital offense." Id.· Thus, unlike in other)dnds of 

11 cases1 "there is no common standard by which to e~ah.tate defendants who have or have not 

12 received the death penalty." ld. n. 14. 

13 The Court also distinguished capital sentencing proceedings :from other cases in which 

14 statisti?s are relevant by noting that, in those contexts, ''the decision maker has an opportwuty to 

15 explain the statistical disparity." IQ. at 296. The Court noted that this is not the case when a 

16 capital defendant :reiie..<J on statistics to establish that the jury in his case acted improperly, 

17 because "Controlling considerations of public policy dictate that jurors canno,t be called to testify 

.1 8 tq the motives ,and int1uences that led to their vel'dict." !Q. (alterations and quoted authority 

19 omitted). The Court further observed that even if such testimony from jurors could be received, 

20 it would not undermine the ultimate result in any event: 

21 

22 

Moreover, absent far stronger proof, it is unnecessary to seek such a rebuttal, 
because a legitimate and unchallenged explanation for the decision is apparent 
from the record: [the defendant] committed an act for which the United States 
Constitution and [State] laws permit imposition of the death penalty. 

23 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

l1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Finally, the Court rejected the Baldus study a.s insufficient to meet the defendant's burden 

to prove the equal protection claim by noting that the defendant Hchallenges decisions at the. 

heart of the State's criminal justice system." I d. at 297. A state's implementation of crhninal 

laws for the protection of its citizens "necessarily requires discretionary judgments.'' Id. Thus, 

the f1mdamentally discretionary nature of capital sentencing decision~making completely 

undermines the usefulness of statistical data to snow the decisio!!--maker's purpmted intentional 

racial discrimination. 

·The Coul't in McCJ.esky also rejected the defendant's Eighth Amendment claim. In so 

doing, the Comi began its analysis by reviewing its post~Fur.mmi decisions restricting capital 

sentencing. The Court noted that its post~FU1'man decisions created a twofold approach to capital 

sentencing deoision-tnaldng. "First, there is a required threshold below which the death penalty 

cannot be imposed,'' and states must establish 1'ational criteria for detennining when that 

thresholcl has been met. I d. at 305. "Second, States cannot limit the sentencer's consideration of 
' . 

atJ.Y relevant circumstance that could cause it to decline to impose the death penalty.'1 Id. at 306. 
0 l 

Next, the Court tlu:ned to whether the defendant had established that those requirements 

had not been met in his case. First, the Court rejected the claim that the Georgia statute was 

facially invalid because it resulted i.n disproportionatti sentences -that i~! because defendants 

similru·ly situated to McClcsky received sentences other than death. ln so doing, the Cou.rt 

explained that the Georgia statute was valid on its face because it provided "procedures that 

3 See Funnan v-. Georgi~ 408 U.S. 238, 92 S. Ct. 2726,33 L. Ed. 2d 346 (1972). 
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1 focus the sentence~·1 s discretion 'on the particularized nature of the c1ime and the particularized 

2 characteristics of the individual defendant[.]'" Id. at 308 (quoting Gregg v. Georgia, 428 U.S. 

3 1531 207, 96 S. Ct 2909,49 L. Ed. 2d. 859 (1976) (White, J., concurring)). 

4 Next, the Court addressed the defendant's claim that the Georgia stat·ute was '\u:bitrary 

5 and capricious in app!icatimJ, and thel'efore his sentence is excessive, because racial 

6 considerations may influence capital sentencing decisions in Georgia." Id. at 308. In also 

7 rejecting this claim~ the.Court concluded that the B~~ldus study did not establish that jurors make 

8 capital sentencing decisions based on race. J.j.t most, th~ Court explained, the statistics 11may 

9 show only a likelihood that a particular factor entered into some decisions.'' Id. (etnphasis 

10 supplied). The Court found that this is not particularly sm-prising, given the discretionary nature 

11 of jury deoision"making. The Court recognized that there is always risk tha:t J:fiClal prejudice, or 
. . 

12 . other kinds of prejudice, will influence jury decision-making. TI1at did not, however, lead the 
. 

13 Court to prohibit jury decision~making altogether. To the contrary, the Court recognized that ~'it 

14 .is the jury that is a criminal defendant's fundamental 1protection of life and liberty against race 

15 or color prejudice.'" ML (quoting Strauder v. West Virginia, 100 U.S. (10 Ott,o) 303, .309, 25 L. 

16 Ed.664(1880)) .. 

17 The Court also recognized the rather obvious notion that perfection in capital: sentencing 

18 is not the. applicable standard because "there can be no perfect pl'ocedure" fo1· making capital 
' 

~9 sentencing decisions. Id.' (quotation omitted). In other words, perfection is simply not possible, 

20 nor is it constitutionally required., But the Court observed that, despite imperfections injul'y 

21 decision~maldng, the rule for ensuring that constitutional guarantees are met is that "the mode for 

22 

23 

24 
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1 det~rmining guilt or punishment itself has been surrounded with safeguards to make it as fair as 

2 possible." Id. (alteration and quotation omitted). 

3 The Court in McQlesky: provided two additional reasons for rejecting the defendant's 

4 Eighth Amendment claim. "First, McClesky's claim, taken to its logical conclusion, throws into 

5 serious question the principles that tmdetlie OUl' entite crhninal. justi.ce system.l' I d. at 314w 15. 

6 The Court astutely observed that the defendant's reasoning and reliance on statistical analysis 

7 could apply to similar claims of arbitrary sentencing based on a potentially infinite number of 

8 factors) such as the defendant's or the victim's facial characteristics or physical attractiveness. 

9 rg, at 317-18. However~ H[t]he Constitution does not requite that a State eliminate any 

1 0. demonstrable disparity that correlates with a potentially irrelevant factor in order to operate a' 
-- - -- ---- . 

11 criminaljustice system that includes oapitalptuusbment.'' Id. at319. 

12 Second~ the Court concluded that HMcClesky's arguments are best presented to the 

13 legislative bodies/' ld. As the Court stated~ 

14 It is the legislatures, the elected representative ofthe people, that are constituted 
to respond to the will and consequently the moral values of the people. 

15 Legislatures also are bettel' qualifled to weigh and evaluate the results of statistical 
·studies in tenns of their own local conditions and with a flexibility of approach 

16 that is not available to the courts. 

17 Id. (quotation marks omittecl). 

18 As the foregoing explication demonstl'ates, the reasons the Court in MoCleskY: rejected 

·19 the Baldus study as insufficient to establish the unconstitutionality ofthe.Georgia statute apply 

20 ,pe1force to the defendant's reliance on the CJP in an attempt.to establish the unconstitutionality 

21 of Chapter 10.95 RCW.4 Like the claims in McClesky, the defendant's claim. depends '-:1-.POn a 

22 

23 

24 

4 The fact that the defendant relies on the CJP i11stead of the Baldus study does not change the 
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1 showing of a cal.'lsal relationship between the alleged improprieties and the jury's decision~ 

2· making. 

·3 In McClem, it was not enough that the Baldus study (even assuming its validity) 

4 established a racial disparity in senten~ing. To succeed in· both the equal protection claim and 

5 the Eighth Amendment claim, the defendant had to show that his death sentence was imposed 

6 because ofhis race and the race ofhis victim. See McClesk:£, 481 U.S. at 292 (to prevail on the 

7 equal protection claim the defendant had to prove that the jury in his case acted with a 

8 discdminatory purpose), and at 311 (to prevail on the Eighth Amendment claim the defendant 

9 had to establish a constitutionally tmacceptable risk that race was a reason for his sentence; an 

10 unacc~ptable risl< is not established by showing a likelihood that race was a factor). Thus, 

11 simply showing that the defendant was more likely to receive the death penalty than a white 

12 defendant, ot an African~ American defendant whose victim was not white, was not sufficient to 

13 establish that his jury imposed his sentence based on race. 

14 Similarly, to succeed in this claim, the defendant must establish a causal link between a 

15 jury's decision to impose the death penalty and the juror misconceptions purportedly 

16 demonstrated by the results of the CJP. In other words, ·under McClesky, it is not enough for the 

17 defendant to provide statistics that show (assuming their validity) that jurors' pc:}rceptions of their · 

· 18 decision~maldng are inconsistent with Supreme Court decisions. Rather, the defendant must 

19 
analysis. Other courts faced with challenges based on the CJP have applied the same reasoning 

.20 as McClesky and rejected the defendants' clahns based on the CJP. See United States y. LJera 
Plaza, 179 F.Supp.2d 444,450 n. 5 (E.D. Penn, 2001); .United States v, Regan, 228 F.Supp.2d 
742,746-747 (B.D. Va. 2002); United. States v. Sablan, 2006WL 1028780, *8 (D.Co1o. 2006) 
(not reported in F.Supp.2d); United States v. Mikos, 2003 WL 22110948, *17-18 (N.D.Ill. 2003) 
(not reported in F.Supp.2d); Riel v. Ayers. Jr., 2008 WL 2008 1734786, *15-16 (B.D. Cal. 2008). 

2] 

22 

23 

24 
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1 establish that the jurors' perceptions would cause their death sentences. The defendant's primary 

2 problem, of course, is that he cannot even establish, with any degree of statistical certainty, that 
,, 

3 he will receive the death penalty. Thus, he must establish that no King County, Washington jury 

4 would·impose the death penalty but for the jw·o1· misconceptions put,portedly identified by the 

5 CJP. In that respect, the defendant has a much higher burden than the defendant in McCles1&x, 

6 who had only to prove that his jury imposed the death penalty on an itnJJroper basis. 

7 In McClesky, the Court based many of its reasons for finding the Baldus study 

8 insufficient on the necessity of a causal relationship between the racial disparity found in the . . 
9 Baldus study and the Jury's decision-making. Fol' example, the Court noted that each capital 

10 sentencing decision depends on the unique characteristics of the defendant, the unique 

11 circumstances of the crime, and the unique composition of the jury. [Q. at 294-95. As a result, 

12 the .Court concluded that capital sentencing involves too many variables for statistical analysis to 

13 be useful in determining the reasons for any particular sentencing decision. Id. That reasoning 

.14 applies to the present case. Given the mm1ber of variables involved in capital sentencing 

15 decisions, the statistics on which the defendant relies aTe not any more capable of establishing 

16 the reasons for any given decision than the statistics presented in McClesky. 

17 The defendant may suggest that the CJP study is too different from the Baldus study :for 

18 ,McClesky' to apply to this claim. In fact, the differences in the CJP study suggest that it is less 

19 capable of establisl1ing the reasons behin.d any given sentencing decision than the Baldus study. 

20 For example, the CJP study includes jurors from 13 or 14 different states, each with a different 

21 capital sentencing statute and, as a result, with different jury instructions. Although the 

22 fi:amework of some of the statutes might be similar, no two statutes or sets of instmctions are 

23 

24 
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1 identical. Thus, the CJP adds the differences in statutes and jury instructions to the other 

2 innume.t:able variables that would have affecte.d the sentencing decisions in each individual case. 

3 The Court in McClesky also rejected the Baldus study as insufficient to establish the defendant1S 

4 claims because the results of the study and t11e conclusions of juror bias drawn from those results 

5 were not rebuttable. This reason is also related to the necessity for a causal link between the 

6 study results and the sentencing decision. Based on the Baldus.study~ the defendant in McClesky: 

7 asked the Court to assume that his sentence was imposed because of his race and the race of his 

8 victim. The Court declined to do so where it was impossible for the State to l'ebut the 

9 assumption because long-standing public policy dictates that "jurors cannot be called to testify to 

10 the motives and influences that led to their verdict.'' ;w. at 296 (alteration and quotation 

11 omitted). Washington also recognizes such public policy. See Gardner, 60 Wn.2d 836, 841, 376 

12 P.2d 651 (196); State v. Ng, 110 Wn.2d 32, 43~ 750 P.2d 632 (1988); State v. Jackman, 113 

13 Wn.2d 772, 777~78, 783 P.2d 580 (1~89); Havens, 70 Wn. App. 251, 256, 875 P.2d 1120, rev. 

14 genied, 122 Wn.2d 1023 (1993) .. 

15 The fact that the CJP relies 011 statements by jurors that the law and public policy dictates 

16 should not b~ considered as grotmds for impeaching a jury verdict invalidates the use of the CJP 

17 as gro1:mds for finding Chapter 10.95 RCW "LUlconstitutional. By his reliance on the res~dts of the 

18 CJP, the defend~t attempts to accomplish what he could not other.wise do -he attempts to 

19 challenge the validity of his (as-yet-unimposed) sentence by the use of evidence ofjmors' 
'• I ' 

20 statements about the "motives and ittflue11ces that led to their verdict[s.]" See McClesky;, 481 

' 
21 U.S. at 296. A defendant cannot use jurors' statements about their.decision"maldng to challenge 

2~ the constitutionality of their decision. It makes little sense to allow a defendant to u~e the 

23 

24 
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1 statements of other jurors, in other cases from other states, to challenge the constii11tionality of 

2 the decision of his jury, even before that decision has been made. 

3 Like the defe,ndant in McClesl$:X, the defendant here does not establish a specific 

4 deficiency with Washington's death penalty statute. Instead, he attempts to establish the statute's 

5 unconstitutionality by statistical information purporting to establish tl1at protections provided by 

6 the statute are not being implemented. 

7 No Washingtonjurots were irivolved in the CJP study. The defendant attempts to 

8 remedy tlus problem by citing to a sm"Vey conducted in Washington by a person retained by the 

9 defendant for that pmpose, Wanda Foglia.5 The defendant argues that the results ofFoglia's 

10 study "showed the sanie problems that were found in the.CJP data.''6 But Foglia did not 

11 interview act11al jurors, who had been subjected to voir dire, swom, instructed by a judge~ and 

12 had heard the arguments of counsel. She simply distributed a six-page questi01maire to 26 

13 paralegal students at Highline Conu11unhy College. 7 8 Although .the defendant repeatedly 

14 describes the students as ''Washington mock jmors," the' questionnaire nevet· directs the students 

15 to consider iliemselves jurors. Indeed, it presents them with the jury's verdict of guilt as a fiiD; 

16 agcoropli having no~hing to do with them. ("After the jury found [the def'f.mdant] guilty of 

17 aggravated murder ... " Questionnaire at 3). Finally, the questionnaire never asks the Si1ldents to 

18 

19 

20 

21 

22 

23 

24 

5 Foglia's Declaration is Exhibit B to Defendant's Motion. 
6 Defense Motion at 18. · 
7 The questionnaires are at Exhibit PP of Defendant's Motion. 
8 Nowhere in Foglia's 33-page declaration does she aolmowledge tl1e sample size of her survey, 
Instead, she :refers to "data from Washington college students between the ages of 18 and 
63,'\suggesting a hu·go (and presumabiy representative) group. Foglia Declal'ation at 4. It is 
only the actual data -the questionnaires themselves, Exhibit .PP to Defendant's Motion, that 
reveal that in her survey, n"" 26. 
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reach a verdict on punishment. The students were not ."mock jurors," they were just doing 

2 homework. 

3 The Washington Supreme Comihas concluded that Chapter 10.95 RCW complies with 

4 the requirements ofthe Eighth Amendment and Article 1, section 14 ofthe Washiniton 
' . 

5 Constitution (which are interpreted coextensively). State v. Cross, 156 Wn.2d 580~ 621-24, 132 

6 P.3d 80 (2006); State v. Yateg, 161 Wn.2d 714, 792N93, 168 P.3d 359 (2007); see also State v. 

7 Dodd, 120 Wn.2d 1, 20~22, 838 P.2d 86 (1992) (I'Gunwall9 factors do not demand that we 

8 interpret Canst. art. 1, § 14 more broadly than the Eight Amendment"). That court, like the 

9 McClosky Comt, has also .refused to invalidate a death sentence based solely on the speculative 

10 claim that the juq' s sentencing decision may be arbitrary because it could be based on racial 

11 prejudice. In re P~rsonalRestraint ofDavis, 152 Wn.2d 647, 753-54, 101 P.3d 1 (2004), 

12 Therefore, this Court must presume that the sentence imposed at the de.fendant's.trial will be 

· 13 constitutionally valid, absen~ "exceptionally clear proof" to the contraty. McClesky:, 481 U.S. at 

14 297. 

15 The defendant has not offered the required clear proofto the contrary. Rather, he ha.s 

16 attempted. to bolster speculation based on statistical evaluation of decade-old responses by some 

17 jurors, in a fraction of the death penalty trials that have ocmmed in fewer than half the states that 

18 have such trials, and with the results of a brief questionnaire filled out by 26 pamlegal students in 

· 19 Washington. His effort to imbue the questionnaire with even' the dubious statistical significance 

20 of the CJP is ·unconvincing. For example, Foglia's declaration touts the sam}Jle size of the CJP 

21 

22 
9 See State v. Gunwall, 106 W11.2d 54,720 P.2d 808 (1986). 

23• 
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(1198 jurors) as a source of its high ~<confidence interval." Foglia Declaration at 7. Foglia does 

2 not> however, report a ¢'confidence interval" for her Washington study (or its sample size of 26). 

3 This do~s not prevent her from l'eporting the results of her Washington '1study" in Washington to · 

4 three decimal places (e.g,. 87.5%). Foglia Declaration at 9. 

5 Like the Baldus study in McClesky, the CJP study (and perforce Foglia's questionnaire) 

6 are not sufficient to establish anything more than a likelihood (at most, ass1.uning the studies' 

7 validity) that a jury could impose the death penalty for an improper reason. This is not sufficient 

8 to establish an Eighth Amendment claim. See McCleskJ::, 481 U.S. at 308 (statistics show at 

9 most only a likelihood of improper decision"making1 which. is insufficient to establish a 
. . 

10 constitutionally unacceptable risk of improper decision-maldng under the Eighth Amendment), 

11 In sum, this Court should apply McClesky as binding precedent, as tb,e principles at issue 

12 are the same, and deny the defendant's mo.tion. 

13 

14 

. 2. The Capital Jury Project relies on faulty asswptions regal:din~ 
requirements of Supreme Court Eighth Amendment juris:grudenoe a11d 

ffinotes the presumption that jmors .can and_do follow their instructions. 

15 The purported purpose ofthe CJP was to investigate whether jurors adhere to 

16 constitutional requirements for making capital sentencing decisions. This purpose asstunes .a set 

17 of const.itutionally-mand;'l.ted requirements that jurors must follow in. reaching their se11tencing 

· 18 decisioqs. That assumption is erroneous. United States Supreme Court decisions do not 

19 establish a set of specific requirements that jurors must follow in their capital sentence decision-

20 making. Rather, in the wake of Furman v. Georgia~ the Court established the over~arching 

21 requirements .that states must follow to ensure that the death penalty will not be imposed 11under 

22 sentencing procedures that create[] a substantiall'isk that it would be inflicted in an arbitrary and 

23 

24 
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· 1 capricious manner." Gregg, 428 U.S. at 188 (emphasis supplied). In the cases following 

2 Furman, beginning with Gregg, the Court established what states must do to '.'minimize the risk 

3 of wholly arbitrary and capricious action.'' Id. at 189. In each of those oases, the Comt imposed 

4 requirements on the states to provide pl'Ocedm:es to minimize the risk of arbitrariness and caprice 

5. in capital sentencing. It did not impose those requirements directly upon the jtu·ors themselves. 

6 For example, in Gregg, the Court required states to provide a bifurcated trial in which 

7 issues of guilt and sentencing are decided separately so that the jury can be "apprised of the 

8 information relevant to the imposition of sentence and provided with standards to guide its use of 

9 tl1e information." Id. at 195. This is a requirement imposed on states~ not on the individual 

10 jurors, as is ttue of aU of the requirements discussed below as well. 

~ 1 ln.Woodson v. North Carolina, 428 U.S. 280, 303, 96 S. Ct. 2978, 49 L. Ed. 2d 944 

12 (1976), the Court requh·ed states "to allow the particularized consideration of relevant aspects of 

13 the character and record of each convicted defendant before the imposition upon him of a 

14 sentence of death.'' Similru·Iy~ in Jurek v. Texas, 428 U.S. 262,271,96 S. Ct. 2950,49 L. Ed. 2d 

15 929 (197 6), the Court required capital sentencing statutes to allow the juries to "consider on the 

16 basis of all relevant evidence not only why a death sentence should be imposed, btlt also why it 

17 should not be imposed.'' The Comt elaborated on that requirement in Lockett v. Ohio, 438 U.S. 

18 586, 605, 98 S. Ct. 2954, 57 L. Ed. 2d 973 (1978), holding that "a statute that prevents the 

19 S(,'!ltencel' in all capital cases from giving ·independent mitigating weight to aspects of the 

20 defendant•s chru:actet· and record and to circumstances of the offense pr~ffered in mitigation 

21 creates the risk that the death penalty will be imposed in spite of factors which may call for a less 

22 severe penalty.'1 The Court, therefore, required capital sentencing statutes to allow jmies to 

23 

24 
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consider any fact about the defendant O.l' his crime that the defendant proffers as a reason not to 

2 impose the death penalty. !Q;. The Court again elaborated on tl1is requirement in Mills v. 

3 Maryland, 486 U.S. 367, 108 S. Ct. 18o0, 100 L. Ed. 2d 384 (1988)~ holding that capital 

4 sentencing statutes may not require unanimous agreement of the existence of mitigating factors 

5 before they may be considered, Therefore, the Court required the jury instructions to clearly 

6 infonn the jury that mitigating circumstances need not be found unanimously, 
~ ' ' ' 

' 
7 In Godfrey v. Georgia, 446 U.S. 420, 427, 100 S. ·Ct. 1759~ 64 L. Ed. 2d 398 (1980), the 

8 Court noted that Et.un1an requires a capital sentencing statute to provide '"a meaningful basis for 

9 distinguishing the few cases in which [the death penalty] is imposed from the many cases in 

10 which it is not"' (quoting furman, 408 U.S. at 313). As a result~ the Court required capital 

11 sentencing statutes to "define the crimes for which death may be the sentence' by clear and 

12 objective standards, Godfrey:, 446 U.S. at 428. 

13 In Wainwright v. Witt, 469 U.S. 412,424, 105 S. Ct. 844,38 L, Ed. 2d 841 (1985), the 

14 Cowt established requirements for jlU'y selection to maximize to the greatest extent posslble that 

J. 5 a juror who is selected to serve in a capital case would perform Hhis duties as a Juror in 

16 accordance with his instmctions and his oath." Such requirements include excusing fot cause a 

1 7 vet1ire member whose views about the death penalty would prevent him or her fi.·om following 

18 the colU't's instructions. Wainwl'igb,.t, 469 U.S .. at 424. In Mqrgan v. Illinois, 504 U.S. 719, 729, 

19 112 S. Ct. 2222, 119 L. Ed. 2d 492 (1992), the Court applied its decision in Wainwl'iB!li to 

· 20 prospective jmors who will automatically vote fdr th.e death penalty in every case. Such jurors~ 

21 the Coutt explain~d, "will·~ail il1 good faith to consider the evidence of aggravating and 

22 mitigating circumstances as the instructions require him to do." Mol'gan, 504 U.S. at 729. 

23 

24 
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1 Therefore, ~he Court required trial courts to excuse foi- cause any prospective jutol' who indicates 

2 ·that he or she would automatically vote for the death penalty regardless of the evidence of 

3 mitigating circumstances. Id. at 739. 

4 In Caldwell v. Mississitmi~ 472 U.S. 320,329, 105 S. Ct. 2633~ 86 L. Eel. 2d23l (1985), 

5 the Court recognized that its previous decisions required "that the sentencing process should 

6 facilitate the responsible and i·eliable exercise of sentencing discretion." The Comi held that 

7 "state~ induced suggestions that tl1e sentencing jury may shift its sense of responsibility to an 

8 a})pellate oourt''tmdermine that requirement, and are thus not allowed. Caldwell, 472 U.S. at 

9 330. 

10 In Tutnerv. Murray, 476 U.S. 28, 37, 106 S. Ct. 1683,90 L. Ed. 2d 27 (1986), the cow.t 

11 established another requirement for jury sdection: when the de~endant is accused of "an 

12 inte!Tacial crime/' the trial court must allow the defendant's counsel to inforin prospective jurors 

13 of the race ofthe victim and question. them on the issue of racial bias. The Court considered 

14 S"Ltchjury selection procedures sufficient to minimize the risk that racial prejudice would remain 

15 undetected. Turner, 476 U.S. at 36. 

16 In Simmons v. South Carolina, 512 U.S. 154, 162, 114 S. Ct. 2187, 129 L. Ed. 2d 133 

17 .. (1994), the Court required, uncle~· the Due Process Clause, 10 that the jw.y 'tbe informed ofthe true 

18 

19 

20 

21 

22 

23 

24 

meaning of lts noncapital sentencing altemative when the State relies on the defendant's future 

dangerousness as a reason to impose the death penalty." In· so doing, the Court recognized that 

cleru· and adequate jury instructions are the means for minimizing the risk of juror 

misperceptions about tbelaw, Simmons, .S 12 U.S. at 171. 

. -
10 The Court declined to address whether the Eighth Amendment requh·es such an instruction. 

' 
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1 These decisions demonstrate fuat the Supreme Court has not imposed requirements 

2 directly on jul'ies or required individual jurors to conduct their secret deliberations in a particular 

3 way. Instead, the Court requires the states to meet certain procedural requiremepts and to 

4 provide safeguards to mfnimizc the risk that juries wlll act arbitrarily or capriciously. The reason 

5 for the Coures approach is clear. It is the prerogative ofthe legislatuxes to provide for jury 

6 sentencing. In making that choice, legislahues presumably understand the inherent problems in 

7 jury decisionMmaking, such as jurors' lack of experience or sklll in dealing with the ldnd of 

8 information necessary to capital sentencing. The Supreme Court itself has repeatedly · 

9 acknowledged that j-ury decision-making is less than perfect. See~ 428 U.S. at 192; 

10 Lockett_, 438 U.S. at 605; Zant v. Stephens, 462 U.S. 862, 884~885, 103 S. Ct. 2733~ 77 L. Ed. 2d 
' ' ' 

11 1134 (1982). The Court also recognizes that jurors bring theit' own experiences and knowledge 

12 to bear on their sentencing decisions. See Barclay v. Florida, 463 U.S. 939, 950, 103 S. Ct. 3418, 

13 77 L. Ed. 2d 1134 (1983). And yet, the Court has refrained from interfering wi~jurors' 

14 decision-making, relying instead on jurors to exercise their discreti011 to the best of their ability 

15 in accorda11ce with their instructions and oath. As the Comt explained in Barclay) 

16 We have never suggested that the United States Constitution requires that the 
sentencing process should be transfo.rmed into a rigid and mechanical parsing of 

17 statutory aggravating factors. But to attempt to separate the sentencer1s decision 
from his experiences wquld inevitably do precisely that. It is entirely fitting for 

18 the moral, factual, and legal judgment· of judges and juries to play a meaningful 
role in sentencing .. We expect that sentencers will exercise their discretion in their 

19 own way and to the best of their ability. As lol).g as that discretion is guided in a 
consti:tationally adequate way, and as long as the decision is not so wholly 

20 arbitrary as to offend the Constitution, the Eighth Amendment cannot and sliotlld 

21 

22 

23 

24 

not demand more. · 

Barcla:Y.., 463 U.S. at 950~951 (citation omitted). 
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1 . Therefore, the Court requires that juries be "carefully and adequately guided in their 

2 deliberations" through the trial cotut's "instructions on the law and how to apply it". ,Gregg) 428 
' . 

3 U.S. at 192M193. In so doing, the Comt recOgnizes that "the membel'S of ajury.will hav~ had 

4 little~ if any, previous experience in sentencing" and that, "[t]o the extent that this problem is 

5 inherent ih jm·y sente1icing, it may not be totally colTectible." J£1, The problem is minimized, 

6. however; "if the jury is giv~n guidance regarding the factors about the crime and the defendant 

7 that the State, representing organized society, deems particularly relevant to the sentencing 

8 decision.)' Id'. A sentencing decision is constitutional (and not arbitrary or capricious) when it 

9 was m.ade by ajmy that was carefu!lY and adequately instructed on the statutory guiqelines that 

10 meet the constitutional requirements of (1) narrowing the class of death-eligible defendants and 

11 (2) permitting individualized sentencing based on the defendant; s record and personal 

12 characteristics and the circtunstances ofhis crime. Id.; See alsQ Kan§£W·V. Mal'Sh, 548 U.S. 163, 

13 174, 126 S. Ct. 2516, 165 L. Ed. 2d 429 (2006). 

14 When the legislature adopted Chapt~r 10.95 RCW, it made the policy judgment that a 

15 capita,l defendt:\llt should have the ability to <~hoose to have either a jury or a judge make the 

16 sentencing decision. See RCW 1 0.95.050(2). In so doing, the legislature implicitly recognized 

17 the advantages and disadvantages of jury dedsion-making. Nonetheless, in the exercise of its 

18 ple?-ary power to provide for capital punishment, the leglslatme followed the dictates of Furman, . 

19 Gregg, and their progeny in providing procedmes that guide the exercise of juror discretion and 

· 20 that minimize the risk of arbitrary decision~maldng. 

21 Jury decision-making is a. fundamental element of our criminal justice system; so 

22 fundamental that, as one Supreme Court justice has noted, the right to a jmy trial is the on1 y 

23 
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1 guarantee provided in both the body of the Constitution (Art. III, § 2, cl. 3) and in the Bill of 

2 Rights (the SixthAmeri.~ent). SeeNedel'V. United States, 527U.S.l, 30, 119 S; Ct.1827, 144 

3 L. Ed. 2d 3 5 (1999) (Scalia, J ., dissenting). It is not solely a right afforded to the defendant~ the 

4 jury is an institution fundamental to the structure of our' government; it is a right .of the people. In 

5 Georgia v. McQoJlum, the United States Supreme Court lU1derscored this distinction, ruling that 

6 a defendant may not use peremptory .challenges in a racially disorlminating manner because this 

7 constitutes "the invasion of the constitutional rights of the excludedjwors in a criminal. trial." 

8 505 U.S. 42) 56, 112 S. Ct. 234?, 2357, 120 L. Ed, 2d 33 (1992). 

9 The people's right to a jury is as funda,mental as their right to vote; the latter gives them 

10 power over the legislature and the former gives .them power over the judiciary. Justice Scalia has 

11 observed that this r.ight 

12 .. .is no mere procedural fmmality, but a fundamental reservation of power in our 
constitutional st:mcture. Just as suffrage ensures the people's ultimate contJ:ol in the 

13 legislative and executive hrauches, jUl'y trial is meant to ensure their control in the 
judiciary. See Letter XV by the Federal Farmer (Jan: 18> 1788), reprinted in 2 The 

14 Complete Anti-Federalist 315~ 320 (B. Storing ed.1981) (describing the jw;y as 
"secur[ing] to the people at large, their just and rightful control in the judicial . 

15 · department"); John Adams, Diary Entry (Feb. 12, 1771), reprintedin.2 Works of John 
Adams 252, 253 (C. Adams ea. 1850) ("IT] he common people, should have as complete 

16 a control .. , in every judgment of a court of judicature" as in the legislature); Letter :from 
Thomas Jefferson to the Abbe Arnotlx (July 19, 1789),reprinted in 15 Papers ofThomas 

17 Jefferson 282, 283 (J. Boyd ed. 1958) ("Were I called upon to decide whether the people 
had best be omitted in the Legislative or Judiciary department~ I would say 1t is better to 

18 leave them out of the Legislative"); Jones v. United States, 526 U.S. 227, 244-248, 119 
S. Ct. 1215, 143 L.Bd.2d 311 (1999). 11pprendi carries out this design by ensuring that the 

19 judge's authority to sentence derives wholly from the jury's verdict. Without that 
restl'iction, the jury would not exercise the control that the Framers intend~d. · 

20 

21 

22 

23 

24 

Blakely v. Washington, 542 U.S. 296, 305-06, 124 S. Ct. 253L 2538-39, 159 L. Ed. 2d 403 

(2004) (trial court's sentencing based on courf's finding that defendant acted with deliberate 

cruelty yiolated Sixth Amendment). 
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1 .The criminal justice system is not intended to promote only the interests of defense 

2 attomeys and their clients, or prosecutors, or judges. The ultimate deoision~maker in the 

3 criminal justice system is the jury, comprised of represer1tatives of the people. The jury is 

4 comprised ofthe citizenry ~win this defendant's case~ the people of King County1 Washington. 

5 Almost every aspect of a c:dminal trial is open to the public. But the jury's deliberative 

6 process is a private one. Defendants, defense attorneys, prosecutors, and judges are barred from 

7 the jury room during deliberations. This private process of d~liberation, the exclusive province 

8 of the jury, is zealously pxotected in Washington. The individual or collective thought processes 

9 leading to a verdict "inhere in the verdict" and cannot be used to impeach a jury verdict. State v. 

10 Crowell, 92 Wash.2d 143, 594 P.2d 905 (1979). !urors' post~verdict statements regarding 
. ' 

11 matters which inhere in the verdict cannot be used to attack the jury's verd1ct. Ng;, 110 Wash. 2d 

·12 at 43A4. 

13 If the defendant were convicted1 and if a jury determined that death was his appropriate 

14 punislunent, post~conviction interviews with the jurors would not be permitted to distmb these 

15 verdicts. Perforce, his speculation now that some jurors might be incapable of following the law 

16 . -based on interviews with other jurors in othel', past cases and with the results of a homework 

17 Msignment in Washington- cannot be used to pre~emptively impugn the jury in his case. The 

18 defendant assures the court: ''Defense is not seeking to impeach any existing jury verdict. "11 

19 Instead, the defendant is attempting something more 'insidious: speculating that the jury in his 

20 case will commit misconduct, and seeking pre~emptively to avoid that jury's verdict. 12 

21. 

22 

23 

24 

11 Defense Motion at 52. 
12 If the defendant feels that the jury cannot be entrusted to properly determine his guilt or 
punishment, he should consider waive his jury trial right and seek to present his case to the court. 
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1 The characterization of an argument as proceeding along a '1slippery slope" leading to 

2 absurd results is one of the law's more evocative contributions to rhetoric. The image conjured 

3 up by tlus metaphor is an apt illustration of a glaring wealmess in the defendant's argument: it 

4 would apply not only to the penalty phase,· but to the guilt phase of his trial and all jury trials. 

5 The defendant alleges jurors engage in <~rampant premature decision-making which renders the 

6 penalty phase meaningless.>'P The falla~y of this argument is the assumption that ajut'or who 

7 comes to certain co'nclusions dut'ing a case cannot reach a verdict during deliberations based 

8 upon the evidence and the law. But the argument also leads to an absurd l'esult, because it would 

9 render not simply the penalty phase "meaningless," but the guilt phase 9f his trial ~ and every 

1 0 othe1· criminal trial - meaningless as well. 

11 The defendant asserts that nearly, a third of all jurors in capital cases nationwide made 

12 their decision that the defendant should receive the death penalty during the guilt phase ofthe 

13 trial. 14 If true, this means that they also "decided" his guilt before the conclusion of the guilt 

14 phase. Howevet·, the argument rests upon the fallacious equivalence between a "decision" made 

15 by a juror while hearing evidence and a verdict .teached during deliberations. If one accepts the 

16 logic of the defendant's argument, the jury cannot be entmsted. to determine his punishment or 

17 his guilt. And becaus~ every criminal trial has a gullt phase, this argument wmlld abolish jury 

18 trials in Washington. 

19 It is ironic that the defendant would have State v. Monfort stand fo1' the proposition that a 

20 jury may not be entrusted with its traditional role because it is ,Possible that the jury will not 

21 follow the cotrrt's instntctions. Writings found in the defendant's residence after his arrest reveal 

22 

23 

24 

13 Defense Motion at 18. 
14Defense Motion at 21. 
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1 that he is an avid proponent of']ury nullification/) a doctrine that encourages jurors to acquit 

2 defendants who are legally ~uilty, and seeks to imbue the jury with the ultimate power: .the 

3 power to disregard the law. 

4 The defendant's argumentthatjurors "prejudge" the evidence is not the only one that 

5 ventures 1:ecklessly onto this slippery slope. The defendant acknowledges that Washington 

6 jurors are presumed to follow the law. But the instructions to the jury, he argues, are so "flawed" 

7 that "any presumption that that jurors honor these instructions must be discarded. ?)
15 The 

8 p~·esumption shoufd be "discarded," it is said, because a defense expert has opined that 

9 Washington's jury instructions in capital cases are "extremely :flawed and poorly written/'16 

10 Among these flaws, we are told, are "technical vocabulary of the'law,'' ''conceptual complexity," 

11 "negatives;~~ and ~"sentence 1ength."17 If the .instructions in capital cases axe tife with such flaws, 

12 can there be any doubt that this is true of the Washington Pattern Jury Instructions Criminal 

13 (WPICs) in other criminal cases? If Washington's instructions in capital cases a:re ''extremely 

14 flawed and poorly written'' this malady must extend throughout the WP!Cs, and by the logic of 

15 the defendant's argument, all ,jury trlals (like the presumption tll.at jurors follow the law) should 

16 be "discarded/' 

17 There is no rational reason to limit the defendant's attack on the juries to the penalty 

18 phase of a capital trial, and no reason not to extend it to all criminal cases. Taken to its logical 

19 conclusion; the defendant's argument is that juries in criminal cases should be abolished. 

20 

21 

22 

23 

24 

15Defense Motion at 44. 
16 Defense Motion at 44. 
17 Defense Motion at 45. 
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1 The Washington Constitution reinforces the fundamental importance of the jury, stating: 

2 "The right oftrial by jury shall remain inviolate. 11 Const. art. I,§ 21. Jury decision-making 

3 provides protection against arbitrary governmental action. As the Supreme Court explained in 

4 Duncan y, Louisiana, 391 U.S. 145, 156, 88 S. Ct. 1444, 20 L. Ed. 2d 491 (1968), 

5 

6 

7 

8 

9 

The framers ofthe constitution strove to create an independent judiciary but 
insisted upon further protection against mbitrary action. Providing an accused 
with the right to be tried by a jury of his peers gave him an inestimable safeguard 
against the corrupt or ovetzealous prosecutor and against the compliant, biased, or 
eccentric judge. If the defendant prefe11·ed the common:..sense judgment of a jury 
to the more tutored but pethaps less sympathetic reaction of the single judge, he 
was to have it. . 

On the other hand, a~ the Supreme Court has also recognized, jury decision"making ''has 

10 ·'its weaknesses and the potential f01·misuse."' Duncan, 391 U.S. at 156 (quoting Singerv. 

11 United States, 380 U.S. 24, 35, 85 S. Ct. 783; 13 L. Ed. 2d 630 (1965)). The 11long debate" over 

12 the "wisdom of permitting untrained laymen to determine the facts'' has h1cl'uded "assertions that 

13 juries are incapable of adeq:uately understanding evidence or determining issues of fact, and that 

14 they are tmpredictable; quixotic, and little better than a 1'ol1_ of dice.'' Duncan, 391 U.S. at 156~ 

15 57. 

16 And yet, the_ Court has always r~leoted such assertions as grounds fo1· questioning the 

17 value ofjury decisio11-mriking. Duncan, 391. U.S. at 157. li1stead, the Court has resolved tlris 

18 conflict by_ adopting a wellwestablished pl.'esurn.ption thatjtu·ies follow the trial cot.u't's 

19 instJ.uctions on the law. See Francis v.-Franidin, 471 U.S. 307, 324 n.9, 105 S. Ct. 1965, 85 L. 

20 Ed. 2d 844 (1985); Richardson v. Marsh, 481 U.S. 200, 21.1, 107 S. Ct. 1702, 95 L. Ed. 2d 176 
' 

21 . (1987); Weeks v. Angelone, 548 U.S. 225,234, 120 S. Ct. 727, 1.45 L. Ed. 2d 727 (2000); 

22 Romano v. Oldahoma, 512 U.S. 1, 13,11.4 S. Ct. 2004,129 L..Ed. 2d 1 (1994). Tlris 

23 

24 
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presumption is well~settled law in Washington as well. Yates, 161 Wn.2d at 763; State v. E~in, 

2 158 Wn.2d 746, 756, 147 P.3d S67 (2006). Tllis presumption is cnicial to a system in which jury 

3 deci.sion~making plays such a fundamental role. Without the presumption, there is no basis for 

4 confidence in any jury verdict, no finality of jury verdicts, and no pxotection for the 

5 confidentiality of jury deliberations that is necessary for free and frank discussion and decision-

.. 6 m.aking. these m·e the same concerns behind the policy against impeaching the jury's verdict 

7 through evidence of the jury's deliberative process. See Tanri.er v. United States, 483 U.S. 107, 

$ 119Ml20, 1.07 S; Ct. 2739, 97 L. Ed. 2d 90 (1987); Gardner, 60 Wn.2d at 841; 'fig, 110 Wn.2d at 

9 43; Jackman, 113 Wn.2d at 777w78; Havens, 70 Wn. App. at 256 .. The presumption that juries 

10 follow their instructionsl like the rule against impeaching JLUy verdicts with evidence of the 

11 deliberative process, is based on the understanding that p,erfection in jury de9ision-making is 

12 neithex possible nor constitutionally required. See Francis v. FxankJin, 471 U.S. at 324 n.9; 

13 Tam1er, 483 U.S. at 120. Imperfections notwithstanding, the framers ofthe fedet•a1 and state . 

14 constitutions concluded that :imperfe~tjury decision-making is preferable to judicial deoision-

15 making in criminal cases. The legislature, in adopting Chapter 10.95 RCW, reached the same 
I 

16 concltlSion. 

17 The question presented in this case is as follows: What does the CoUrt do with 

18 infonnation that, assuming its validity, quantifies some imperfections in jury capital sentencing? 

19 As discussed. at length above, the Supreme Coures Eighth Amendment decisions do not place 

20 requ.h:ements dh:ectly on jurors. Rather, these decisions place requirements on the states for 

21 providing adequate procedtu·es and guidelines for jtu·ors to follow to minimize the risk of 

22 arbitrariness in capital sentencing decisions. The Washington Supreme Cm.lrt has held that 

23 
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1 Chapter 10.95 RCW provides such prooedui•es and guidelines and~ therefore) comports with the 

2 requirements of the Eighth Amendment and the Washington Constitution. Yates, 161 Wn.2d at 

3 792-93; Cros~~ 156 Wn.2d at 622M24. Yet the defendant argues that the procedures and 

4 guidelines are meaningless unless every juror actually follows them in every case,' and offer the 

5 results of the CJP and his own "study'' as evidence that Washington jmies do not and will not. 

6 This argmnent depends on tllis Court oveniding the long~stancling presumption that jUries follow 

7 their instmctions. 

8 The presumption that juries follow theh' instructions is essential to our criminal justice 
•. 

9 system and is doubtless an h1tegral part of the legislature's decision to provide for Jury capital 

10 sentencing. With all of its flaws~ jury deoisionHmaking is a f1mdamental component of our 
' ' 

11 criminal justice system precisely because jmy ·decision~making provides unquantifiable benefits 

12 to criminal defendants. See Q.uncan, 391 U.S. at 156-57. Indeed, those benefits likely account 

13 for evidence that (1) when judges and juries disagree on the imposition of the death penalty) 

14 juries are half as likely to impose the death penalty, 18 and (2) in the approximately 90 cases filed 

15 after Chapter 10.95 RCW was passed in wl~ch the State of Washington filed a notice of special 

16 sentencing proceeding, 32 juries imposed the death penalty.19 

17 

18 

19 
18 Defense Motion, Exhibit C (Bowers, William' J. and Foglia, Wanda D.l Still Singularly · 20 
Agonizing: Lawls Failure to Purge Arbitrariness :ft·otn Capital Sentencing, Criminal Law 
Bulletin, p. 52, citing Harry Kalven, 1t', and Hans Zeisel, D1e American Jury (1966)). 21 

22 · 19 See Appendix A (Loginsky, Pam, Th.e Death Penalty in W ~shington), p.6. 

23 
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In sum, ignoring the presll!l.1ption and declaring Chapter 10.95 RCW unconstitutional 

2 because of a claim based on a social study that jurors do not follow theh· instructions is 

3 tantamount to declaring the constitutional right to a jucy unconstitutional. 

4 The CJP study also fails to accotmt for protection against arbitrary sentencing decisions 

5 provided by mandatory appellate review. The United States Supreme Court has repeatedly 

6 recognized the importance of appellate review in gum·ding against ru:bittal'y capital sentencing. 

7 See Gregg, 428 U.S. at 198; Zant, 462 U.S. at 890; Proffitt v. Florida, 428 U.S. 242,258-59, 96 

8 S. Ct. 2960, 49 L. Ed. 2cl913 (1976). Indeed, the Coul't views mandatory appellate review as a 

9 primary sottrce of protection against arbitrary capital sentencing. l\h The Washington Supreme 

10 <:;:otui holds that view as well. ·Cross, 156 Wn.2d at 624; Dodd, 120 Wn.2d at 15. Thus, to the 

11 extent the CJP results are assumed to be valid in establishing that jurors sometimes fail to 

12 understand or follow their inshuctions, the possibility that such errol's will lead to an arbitrary or 

13 capricious death sentence is minimized by mandatory appellate review. 

14 The potential value of the CJP, and studies like it, is not that lt provides a basis for 

15 overriding the crucial prestu11ption thEttjmies follow their instructions. Rather, its potential value 

16 is in the identification of possible wealrnesses in jury capital ~entencing and the creation of 

17 procedures to minimize those wealmesses. If jurors cannot understand their instructions, then 

18 better u1SU1JCtions can be provided; 'if judges are not identifying and excluding all biased jurors, 

19 then better procedures for doing so can be devised: Assuming it is valid, the CJP does nothing 
'' 

20 more than confirm what the Supreme Cotut long ago recognized (see Zant, 462 U.S. at 885) and 

21 the l~gislatui·e certainly knew when it adopted Chapter 10,9 5 RCW - that jury capital sentencing 

22 is not pe1feot. The results of the CJP are not, however, sufficient to establish beyond a 

23 

24 
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1 reasonable doubt that Chapter 10.95 RCW cannot be applied in a constitutional manner in this 

2 case. 

3 The State readily acknowledges that it would be foolish to suggest that the jmy system 

4 functions flawlessly and that it cannot and should not continue to be improved. Intetviews with 

5 

6 

7 

8 

9 

10 

11 

12 

jurors after they have reached verdicts in criminal cases may suggest useful changes in the 

processes by whichjurots are selected or instruct~d on the law. 
' 

We do not suggest that tl'ial practices cannot change in fue com·se of centlli'ies and 
still remain true to the principles that emerged fTom the Fxam.ets' fears ~'that the 
jury right could be lost not only by gross denial, but by e:r:osion.'' 

ApQrendi y. New Jerse;::, 530 U.S. 466, 483~84, 120 S. Ct. 2348, 2359, 147 L. Bd. 2d 435 (2000) 

(citation omitted). The findings of the CJP shoUld be evaluated and considered by the people of 

the State ofWashington,,thtough its elected politicians and judges. But it is one thing to suggest. 

improvemel'l.ts in instructions or voir dire, and another to suggest that no jury should be allowed 

·13 .. to deliberate in the penalty phase of a capital case because the instit-ution itself is so 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

:fundame11tally flawed. 

Arizona's suggestion that judicial authority over the finding of aggravating factors 
may be a better way to guarantee against the arbitrary imposition of the death 
penalty is unpersuasive. The Sixth Amendment jury trial right does not tum on the ·. 
relative rationality, fairness, or efficiency of potential factfmders. Apprendl, 530 
U.S., at 498 (SCALIA, J., concurring). 

R\ng v. Arizona, 536 U.S. 584, 587, 122 S. Ct. 2428, 2431-32, 153 L. Ed. 2d.S56 (2002) 

(striking down Arizona statute whereby a judge determined presence or absence of aggravating 

factors in penalty phase of death penalty cases). 

Some of the alleged failings of the jmy system in capital cases raised 'by the defendant 

can easily be avoided by the trial court and the parties. There is no reason why, for example, the 
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1 

2 

jury should have any doubts that a defendant sentenced to a life sentence for aggravated murder 

in the fJtst degree will actually serve his sentence; the prosecution wlll not argue or imply 
. ' 

3 . otherwise, The prosecution would welcome any revisions to the WPIC instructions, drafted by 

4 . the court or the defendant, which make it easier for the jury to tmderstand the law. 

5 It is undisputed that the criminal justice system has a duty to provide jurors with the 

6 clearest and most unequivocal instructions on the law, and that the process by which jurors are 

7 selected should be as fair as possible. It is striking that the defendant, having created a litany of 

8 alleged infirmities with the jury's constitutionally mandated role in criminal cases, does not 

9 make motions or recommendations to ameliorate them. Instead, he argues doggedly that because 

10 no jmy can be entJ:usted to reach an ultimate decision in his case, he can escape it completely. 

1:1 In sum) the CJP1s conclusions are fundamentaily flawed in that they are based on an 

12 efroneous assu~nption, i.e .. , that the United States Supreme Court has established constitutional' 

13 standards and has imposed those standards directly uponjurors. The Court has established 

14 . constitutional standru:ds that states must abide by to ensure that capital sentencing, while not 

15 perfect, is conducted according to procedr~res designed to minimize the risk of arbitrariness. 

16 Jurors are then prestuned to follow the instructio'ns they are given pursuant to those procedmes . 

. 17 This Court should deny the defendants' motion on this basis as well. 

18 

19 

20 

21 

22 

23 

3. The CJP's conclusions that canital sentencing is 'tfatally flawed't are in 
themselves fatally flawed, 

ln his motion, the defendant identifies seven so-called '1fatal flaws" in capital sentencing 

based on the CJP. Defense Motion, at 3~4. In the section that follows, the State will briefly 

address each of these points. 

a. Premature decision-making 
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1 The defendant contends that the CJP shows that approximately halfofthejurors surveyed 

2 made a decision on sentencing before the penalty phase begru1, and that approximately 30% of 

3 the jurors decided that the sentence should be death. Defense Motion, at 19~20. Even assuming 

4 . these conclusions to be valid ~~ a poi11t the State does not concede -- these statistics also 

5 necessarily show that approximately 70% of the jurors sm-veyed eiili.et· did not make ru1 early 

6 decision on sentencing or they decided early that the sentence should not be death, This is 

7 certainly not sufficiM.t to demonstrate beyond a reasonable doubt that the death penalty in 

8 Washington is unconstiiutional. 

9 Moreover, in Washington, prospective jurors are instructed before votr dire even begins 

10 in pertinent part as follows: 

11 The laws ofthe State of Washington establish a two phase procedure for 
determinltl.g whether Ol' not the death penalty should be imposed. · 

12 
In the first phase you must decide whether the State has proved the charge 

13 of premeditated first degree murder with aggravating circumstances beyond a 
reasonable doubt. 

14 
If a defendant is found not guilty ofpremedhated·fl.rst degree murder with 

15 aggravating circumstance [on all co1.111ts] during the first pha,se, [or is found guilty 
of a lesser~included crime on all oo1.111ts,] your service on this case will be · 

16 . completed. 

17 . However, if you tlnd the defendant guilty of the criitte ofpt•emeditated 
first degt·ee mtJrder with agg~·avating citcumstances [on any count], then you will 

18 be reconvened for a· second phase called a sentencing phase. 

19 During the sentencing phase proceeding you may hear additional evidence 
and you wlll hear al'gument concerning the penalty to be imposed. You will then 

20 1'etire to determine whether the death penaltY should be imposed or whether tb:e 
punishment should be life in prison, without the possibpity of release. In making 

21 this determination, you will be asked the following question:. 

22 

23 

24 

PROSBG(.1TION'S RESPONSE TO DEFENDANT'S 
MOTION TO STRIKE DEATH NOTICE OF SPECIAL 
SENTENCING PROCEEDING, CONVENE . 
SEPARATE JURI~S, AND REQUEST 
EVIDENCTIARY IillARING w 32 

Daniel T. Satter berg, Prosecuting Attomey 
W5S4 King County CourthouRe 
516 Third Avenue 
s~attle, w ash!ngton 981 04 
(206) 2~6-900_D, FAX (206) 296·0955 

··-·. -·--



22433407 

1 Having in mind the crime of which the defendant has been found guilty, 
ate;) you convinced beyond a teasonable doubt that there are not sufficient 

2 mitigating circumstances to medt leniency? 

3 If you unanimously answer nyes" to this question, th~ sentence will be 
death. If you do not unanimously answer "yes," Ol' if you unanimously answer 

4 11 110, 11 the sentei1Ce will be life imprisonment without the possibility of release or 
parole. · 

5 
A mitigating circumstance may be any relevant fact about the defendant or 

6 the offense that suggests to you. a reason for imposing a sentence other than death. 
Mitigating ch·cumstances will be defined more specifically at a later point. If you 

7 f1nd that the State has not proven the absence of sufficient mitigating 
circumstances, the punishment will be life in prison, without the possibility of 

8 release. 

9 On the other hand, if you find that the State has met its burden of proof, 
the penalty will be death. In order to find that the State has met.its bU1'den of. 

1 0 proof concel:ning the absence of sufficient mitigating circumstances, you must be 
unanimous. If you are not tUlanimous, the defendant will not be sentenced to 

11 death, but will receive a sentence of life in prison without possibility of release or 
parole. 

12 
Because you may become ajU1'or in this case and possibly be required to 

13 participate in fue sentencing phase determination involving the question of the 
death penalty, each of you can expect to be indivl.dually questioned about your 

14 views, if any, about the death penalty and the extent to .which these views might 
influence your decisions in this case. · 

15 

16 

.17 

18 

19 

20 

21 

22 

23 

24 

WPIC 31.01. 

I11 sum, Washington jurors are told in advance that the trial will be bifU1'oated, they al'e 

told what they will be asked to decide in each phase of the trial, they are instructed that the State. 

has the burden of proving both guilt and the lack of sufficient mitigating.circumstances beyond a 

reasonable doubt, and they are generally informed as to what constitutes a mitigating 

circumstance (i.e., virtually anything). In this way, Washing~on courts minimize the risk that 

jurors will reach pxemature conclusions about a case by infonning them fxom the outset exactly 
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1 what will be expected of them in terms of their decisi.on:.makJ.ng. The CJP does not account for 

2 this~ and its conclusions are thus inapplicable. 

3 The defendant asserts that the questionnaires filled out by 26 I-Iighline Community 

4 College students reveal that the Washington "mockjurors'l were also inclined to "prematurely 

5 decide the sentence.'1 Defendant'~ Motion at 20. But the students who filled out Foglia's 

6 . questionnaire were not asked to render a verdict on punishment before the penalty phase. In fact1 

7 the questi01maire never asked the students to reach a verdict at all- and it never told the students· 

8 that they were acting as jw:ors of any kind, .mock or otherwise. They were given a brief factual 

9 ~cenario pertaining to a crime charged in a capital case~ copies ofWPIC instructions, and asked: 

1 0 After the jury found M.t·. Johnson guilty of aggravated murder but before yo11 
heard any evidence or testimony about what the punishment should be> do you 

11 think Mr .. Johnson should be given ... [a death sente11ce, a life sentence, or 
undecided). 

12 
Exhibit PP, Defendant's Motion. It is hardly surpds~ng that jurors may have opinions about a 

13 
case before that case is concluded. Indeed, this doubtless occurs in any case, not just capital 

14 

15 

16 

17 

18 

19 

21 

22 

23 

24 

murder cases. As the defendant points out in hi~ motion, jural'S are subjected to upsetting !U1d 

sometimes gruesome evidence, and, in cases like his, they are presented with overwl1ehning 

evidence of guilt. The defendant's argumentbased on the CJP and Foglia's questionnaire is 

fundamentally flawed: the natural human respons~ to strong evidence of guilt for a heinous 

crime-~ i.e., having feelings and forming opinions ww does not mal{.e the decision ultimately 

1mconstitutional because it is rnade up of human being$. 

b. Failure of jury selection to remove ,death biased jurors and overall 
biasing effect of jury selection itself 
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1 The defendant contends that the C.TP identified a. certain percentage of jurors who sat on 

2 capital cases ''believing the death penalty was the only appropriate penalty for many ofthe kinds 

3 ofmtirder.'1 Defense Motion, at 25. However, the data cited do not indicate whether thesejtll'ors 
' ' 

4 sat on cases involving the u1dnd~ of murder11 they pnrportedly ''believed11 should result in death) 

5 or whether, in spite of their purported beliefs, these jutors were able to set their personal feelings · 

6 aside and decide the case according to the applicable law. The data most certainly do not 

7 indicate that these jmors lied in otder to avoid disqualification with some nefarious purpose to 

8 affect the outcome of the case. The defendant's efforts to extrapolate the results of the CJP to 

9 Washington with Foglia's questionnaire (:filled out by ·students, riot jurors) are even more 

1 0 strained and implausible. 

11 The fact that jurors and former jmors have beliefs about the death penalty is not 

12 surprising. This fact does not, however, make the death penalty unconstitutional beyond a . 

13 reasonable doubt. The CJP does not suggest that statistically significant numbers of jurors are 

14 lying about their beliefs (and thus, committing misconduct) during voir dire in order to sit on a 

15 jury and sentence a defendant to death based on those beliefs. And again, it bears mentiorling 

16 that because the C.JP did not survey any jurors in Washington- and, Foglia's questionnaire 

17 · notwithstanding~ no credible stu-vey ofWashingtonjurors has been conduc~ed ~"there-is no 

18 evidence that categorically proMdeathjm·ors are being se,~ted in Washington cases. Indeed, the 

19 only case in which something like this has happened in Washington involved a juror who 

20 apparently lied about his oppositton to the death. penalty during voir dire in order to obstruct its · 

21 imposition. That case resulted in a verdict of 11 to 1 in favor of death, and thus, a life sentence. 20 

22 

23 

24 

20 See Appendix B (Report ofthe Tdal Judge, State v. James Dykgraaf, No. 86~1~00111~5), p.13. 
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1 . Moreover, given that the CJP jurors were questioned a decade after their jury service was 

2 . complete, the life~changing experience of sitting as a juror on a capital case likely contributed to 

3 the jmors' puxported beliefs in the first instance. 

4 In sum, as is the case with each of the CJP's alleged findings, the conclusion does not 

5 logically flow from the factual premise asserted. 

6 Nonetheless, the defendant further asserts that the process of "death qualification'' 

7 produces jmies that are biased in favor of guilt.· Defense Motion, at 26~28. Washington courts 

8 have repeatedly rejected this argument. See, e.g., State v. Brown, 132 Wn.2d 529, 593-01, 940 

9 P.2d 546 (1997); State v. Rupe, 101 Wn.2d 664, 695~96, 683 P.2d 571 (1984); .State v. Peyton, 

10 29 Wn. App. 701, 707~10, 630 P.2d 13-62, rev. denied~ 96 Wn.2d 1024 (1981). As the 

11 Washington Supreme Court has explained, the goal of voir dire is to select a jury that will follow 

12 the law, including the death p·enalty, not to select a jury more or less likely to acquit the 

13 defendant: 

14 Tied to the defendant's Clue pt•ooess claim is his further claim that the death 
·qualification procedure deprived 1lim of an impartial jury. The State as well as 

15 the acc1.lsed has the right to an impartial jury. Impartiality requires not only 
ft·eedon1 from jmy bias against the accused and fol' the prosecution, but fi:eedo:m 

16 :tl'om jury bias for the accused and against the prosecution. The voit· dire process 
is 'designed to cull ft:om the venire persons who demonstrate that they cannot be 

17 fair to either side ofthe case. · 

18 The guatantee of impartiality cannot mean that the state has a right to 
present its case to the jury most Jikely to return a verdict of guilt, nor 

19 can it mean that the accused has a right to present his case to the jury 
most likely to acquit. But the converse is also true. The guarantee 

20 cannot mean that the state must present its case to the jury least likely 
to convict or impose the death penalty, nor that the defense must. 

21 

22 

23 

24 
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1 

2 

3 

4 

present Hs case to the jury least likely to find him innocent or vote fot' 
life imprisomnent. 

... The logical converse of the proposition that death-qualified 
jurors are conyiction prone is that non~death-qualified jurors are 
acquittal prorie) not that they are neutral. . ' 

[Sxnith v. Balkcom, 660 F.2d 573) 579 (5th Cit. 1981), modified on other grounds, 
5 671 F.2d 858 (5th Cir.] .. 

6 The United States Supreme Court similarly declined to conclude that 

7 

8 

9 

10 

jurors who can be fair to both sides of a case are not impartial. ' 

[T]he Constituti~m presupposes that a jury selected from a fair cross­
section of the community is impartial, regardless of the mix of 
individual viewpoints actually represented on the jtuJI, so long as the 
jurors can conscientiously and properly carry out their swor11 duty to 
apply the law to the facts of the particular oase, 

[;Locld1att v. MgCree, 476 U.S. 162, 183-84, 106 S. Ct. 1758) 90 L. Ed. 2d 137 
1'1 (1986)]. We ihus decline) as did the Fifth Circuit~ to define ''impartial11 as 11a 

middle ground that involves a jury with persons who are in effect defendant 
12 prone. 11 

. 13 Hughes, 106 Wn.2d at 185~86 (foot+wtes bmitted) (alterations in citatio11s added) (other 

14 alterations in original). 

15 Lastly, it bears mentioning that the evidence against the defendant in this c~se is 

16 exce~dingly strong. Accordingly, it.is exceedingly unlikely that factual innocence will be raised 

17 as a defense to these cl'imes. Therefore, even ifthe CJP were correct in. its conclusion that death-

· 18 qualified juro1:s are generally mo:re guilt~prone than non-death-qualified jurors ~- a point the State 

19 does not concede -- it is difficult to envision how ~hat would l'ender the death penalty 

20 unconstitutional beyond a reasonable doubt in thts case. 

21 

22 

23 

24 

c. ·Capital jurors fail to comprehend and/or follow penalty 
instructions. 

PROSECUTION'S RESPONSE TO DEFENDANT'S 
MOTION TO STRIKE DEATH NOTICE OF SPECIAL 
SENTENCINGPROCEEDIJNG,CONVENE 
SEPARATE JURIES, AND REQUEST 
EVIDENCTIARY HEARING ~ 37 

Daniel T. Satterberg~ Prosecuting Attqruey 
W5S4 King County Courthouse 
516 Third Avenue 
Seattle, Washington98104 
(206) 296·9000, FAX (206) 296·09SS 

________ ,., .. _,, _____ _ 



22433407 

The defendant next asserts, based on the CJPj that a number of jurors surveyed did not 

2 understand their penalty phase instructions1 particularly as to the role ofmitig~tion. Defense 

3 Motion, at 29·33. This is one argument in particular where the CJP's pu:t-ported findings cannot 

4 be credibly extrapolated to Washington. 

5 First of all, Washington is a ''non·weighitl.g" state! meaning that the jury is not instructed 

6 to weigh t~e mitigating and aggravating circumstances and decide which is weightier. Rather, 

7 Washington expressly and unequivocally instructs its juries (jncluding before voir dire) that the 

8 State has the burden of proving beyond a reasonable doubt that there are not sufficient mitigating 

9 ciromnstances to merit leniency. WPIC 31.01; WPIC 31.02; WPIC 31.05; WPIC 3.1.06. In 

10 additloa, as previously noted, Washington is unique an1ong states in instructing juroi·s that there 

11 is a pres).lll1ption of leniency that must be overcome by evidenc~ beyond a reasonable doubt, and 

12 that the exercise of mercy in itself can be a reason to spare the defendant ftom the death penalty. 

13 WPIC 31.05; wPIC 31.07 .Given the manner in which Washington instructs its jUl'ies, and given 

14 the significant di:f:ferences.:between Washington's instructions and those given in other states, the 

15 CJP's conclusion that jurors do not undetstand their instructions in cases in other states does not 

16 , support a similar conclusion here. 

17 Also, as the Washington Supreme Court has stated, 

18 Wl1ile we do not question that jury instructions in any death penalty case 
are complicated and lengthy) it is out of an abundance of caution for the 

19 defendant's rights that we are so precise. The argunl.ent discussed above 
regarding Jury unanimity is graphic evidence o:f.the need for detailed instructions. 

20 Precision necessarily entails cornplexity. We cannot fa1..11t tt'ial judges for failing 
to carefully instruct aj\ITY~ and then find error because the instmctions are too 

21 complicated, The complex nature ofthejury instnwtions is not, in and ofitsel~ 
an instructional enor of constitutional magnitude warranting review for the first 

22 tune on appeal. 

23 
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1 State v. Lord, 117 Wn.2d 829, 880~81, 822 P.2d 177 (1991). 

2 The defendant asserts that the questionnaires answered by 26 college students 

3 demonstrates that "Washington mockjurqrs" are alarmingly incapable of understanding the law. 

4 But this was a homework assigmnent ~~these were not jurors who had been questioned by the 

5 parties during extensive voir dire, had been sworn, had repeatedly been instructed by the court, 

6 had heard the argmnents of counsel, and had deliberated together to reach a verdict. The 

7 defendant retained·another "expert" in support of his argument that Washington's pattern 

8 instructions are unfathomable to jurors. He claims that "D.t·. Sty gall determined that 

· 9 Washington's Pattem Jury Instructions for capital cases are extremely flawed and poorly 

1 0 written." Defense Motion at 44. 

11 Dr. Stygall is certainly no stranger to poor writing: 

12 Throughout this introductory instruction io the jurors about evidence, what 
evidence consists of, what is excluded from evidence and judgments about · 

13 witnesses, the listening/reading jurors jumps [sic] fi:om what the court considers 
evidence and law and that (sic] the jUl'ors must follow the court's rules. 21 

14 
Defense Motion> Exhibit B, Declaration of Gail Stygall, page 9. W~at Sytgall seems to find 

15 
· most offensive about WPIC 31.03 is the following paragraph: 

16 
The order o_f these instmctions has no significance as to their relative importance. 

1 7 ' They are all'important. In closing arguments, the lawyers my properly discuss · 
specific instructions. During your_ deliberations,. you must consider the 

18 instructions as a whole. 

19 This seemingly straightforward paragraph provokes Stygall to make the following extravagant 

20 claim: 

21· 

22 

23 

24 

21 As Stygall observes elsewhere, "Whatever the reason, readers have more difficulty 
understanding multiply [sic] embedded sentences than they do short, shnple sentences." 
Declaration ofStygall at 13. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

The statement made in the instructions that the order does not matter is simply impossible 
cognitively. Order matters in every sort of thinking and "ordering1

j otder away does not 
change the need for order.22 

. 

Stygall Declatation at 10, Apparently Stygall finds the paragraph from WPIC 31.03 "impossible 

cognitively'' because she interprets it to mean that the ordei' of words in each instruction ~ r~ther 

than the order in which the instructions as a. whole are read to the jury- does not matter. But is 

StygalFs confusion likely to be shared by Washington jurors?· Is StygalPs confusion a reason to 

find a Washington criminal statute tmconstitutional? 

Stygall is also troubled by the concluding sentence in WPIC 31.07: 

The appropriateness of the exercise of mercy is itself a mitigating factor you may 
consider in determining whether. the state has proved beyond a reasonable doubt 
that the death penalty is warranted. 

This instruction would seem rather favorable to a defendant~ it reminds the jury that the 

prosecution has the burden of p~·oof beyond a reasonable doubt and authorizes the jury to be , 

merciful. But according to Siygall, the instruction omits a critical word that she provides, with 

emphasis: 

The appropriateness if [sic] the exercise of mercy is itself a mitigating factor 
[THAT] you may consider in determining whethe1· the state has provide [sic] 
beyond a reasonable doubt that the death penalty is warranted. 

Stygall Declaration at 11 (emphasis in original). Stygall declares: ''The emphasis lost for the lay 

reader in. the missing that may make.the mercy factor less i.ni.portant., This proposition is 

tmsupported by authority or argument. 

Stygall's principal assertion is not limited to the defendant1s case~ or to capital 

prosecutions. She asserts: "[J]tuy instructions in general al'e poorly understood by Jmors, with 

22 Given the quality of Stygall's writing; it is perhaps a blessing that her cri.ticis1n of the WPICs 
is unacco;rp.panled by any examples of how they might be improved. 
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1 comprehension scores on many instructions well below 50% .... Among the group of academic 

2 scholars in the area, there is no and was no ·dispute about whether j:urors understood instructions: 

3 they didn't." Stygall Declaration at 6. 

4 Jury instructions generally and instructions in capital cases should always be considered 

5 for improvement. But Sytgall' s principal ru:gmnent- that Jmors do not understand instructions-

6 is, like the conclusions of the CJP, an indictment of the jury system itself, not the 

7 constitutionality of Chapter 10.95 RCW, As such, it is without merit. 

·8 d, .Jurors believe they al'e required to retmn a verdict of death 

9 On its face, the CJP's conclusion in this regard is based on 11the misconception that the 

1 0 law requires the death penalty if the evidence establishes that the murder was 1heinous, vile or 
11 depraved1 or the defendant would be. 'dangerous in the future. 1

" Defense Motion, at 33·34. 

12 Nowhere in Washington's jury instructions do the words "heinous, vile or depraved'i appear. 

1.3 Arso, the question of the defendant's potential future dangerousness is phrased as a consideration 

14 in mitigation, not aggravation; the relevant instruction' states that the jury may consider in 

. 1.5 mitigation that tt[t]he defendant is unlikely to .pose~ danger to others in the future[.]" WPIC 

16 31.07 (Ap12end.lx A). Moreover, as pteviously discussed, Washington jurors are instructed 

1 7 repeatedly that a death sentence w111 be imposed only if the jury finds unanimOI.lSly that the State 

18 has proved beyond a reasonable doubt that there are not sufficient mitigating circumstances to 

19 merit leniency. Accordingly, it sti:ains the bounds oflogic and common sense to suggest that 

20 Washington jurors would believe that the death penalty is mandatory based on two factors that 

21 they are not asked to consider. 

22 

23 

24 
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1 But for some reason, the questionnaire Fciglia drafted for the college students that 

2 comprised her survey included this inquiry, explicitly related to the "Guilt Phase ofthe trial:" 

3 6. After reviewing the judges instructions, do you believe that the law 
requires you to impose a death sentence if the evidence proved that ... fthe 

4 defendant's] conduct was heinous, vile, or depraved? · 

5 
Motion, Exhibit PP, questionnaire page 4', 

6 
This question is transparently an effort to bootstrap the CJP's findings to Washington 

7 
jurors. But the WPIC submitted to the students never defined the terms "heinous, vile, or 

8 
depraved." the students were left to imagine what the words meant, and whether the conduct 

9 

10 

11 

12 

13 

15 

16 

17 

18 

20 

21 

22 

23 

24 

the words might describe warranted the death penalty. No significance can be attributed to their 

answers to that question. 

e. Jurors evade responsibility for the punishment decision 

The CJP concluded that a significant number of jurors surveyed did J.Wt "view themselves· 

fundamentally flawed, because it is based on a faulty premise drawn from poorly~ worded survey 

questions. 

, In asking jurors who they thinlc is "most responsible" for the sentence, the CJP apparently 

But contrary to what the defendant asserts, thls is a correct answer. It is not wrong to assert a 

defendant who has been found, beyond a reasonable doubt, to have committed aggravated 

mlll'der in the :first degree is the person who is primarily responsible fox the punishment for that 
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1 crime. Had the defendant not comrnitted the crime, there would be no punishment. Given the 

2 question that the CJp jurors and the Washingtol1 students were apparently asked, answering that 

3 the defendant is the most responsible for whatever sentence he or she received is a completely 

4 valid response. To translate these responses into a conclusion that jurors do not·take their duties 

5 seriously, or worse, that they are cavalier in their decision-making in death penally cases, is 

6 simply absutd. 

7 Washington jurors are instTucted that if they answer the app~icable question in the 

8 affinnative, ''the sentence will be death." WPIC 31.06 This Court should soundly reject the 

9 11'otion that the j"lU'ors called upon to an~wer this question will not solemnly and serim.isly 

1 0 discharge their duties. 

11 f. . The con~in.uing influence ofrace on juror decision-mal~ing 

12 The defendant _asserts that one of the "fatal flaws in the ~tpplication of the death penalty ui 

13 real. life" is Hracism." He asset'ts that he is a black and his victim was white, and therefore~ 

14 apparently, "race is an issue in this capital ~ase." Defense Motion at 38. What does this mean? 

15 There is ample evidence that the defendant targeted Timothy Brenton (and Britt Sweeney) 

16 because they were police officers. There is no evidence that he targeted them because they were 

17 white. There is no evidence that the defenaant set bombs to explode when firemen and police 

18 responded to the arson fire because he believed or knew the race(s) Of his intended victims. And. 

19 there is no evidence that, when he faced arrest, he attempted to ldll Sergeant Nelson because 

20 Nelson is white. 

21 The defendant provides no factual support fol' his contention that "race is an issue in this 

22 capital case." Instead, he is asserting a statistical correla#on: "the data informs us that in ihe 
' ' ' 

23 

24 
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1 context of this case, race will contribute to a greater likelihood of imposition of a death 

2 sent~nce." Defense Motion at 38. Later, the defendant provides a single statistic in support of 

3 ·this claim, asserting that "since 1981, 18% of ihe defendants in death penalty cases in 

4 Washington have been black, yet blacks only comprise.3.2% of the population." Defense Motion 

5 at 49. 

6 The allegation that the death penalty is imposed in Washington on the basis of race has 

7 been considered and rejected by the Washington State Supreme Comt, most recently in State v. 

8 Davis, 2012 WL 4122905 (Sept. 20, 2012). In that case, the CowtrejectedDavis' statistical 

9 arguments that his death sentence violated the Eighth Arrienchnent because the penalty is 

1 0 imposed in a racially dispatate manner. 

11 We begin with the observation that the likelihood of a white ·defendant receiving the 
death penalty in Washington is practically the same as the likelihood of a black defendant 

12 receiving it: 83 7 of the 57 cases (14 percent) involving an eligible black defendant ' 
resulted in a sentence of death; compared to 2539 of the 184 cases (14 percent) involving · 

13 an eligible white def-endant This court needs no convincing that "[w]e cannot ignore 
whether the defendant's race becomes a significant factor in imposing the death penalty.'' 

14 'However, our .. review of prosecutions for aggravated first degree mmders does not reveal· 
that black defendants 1'have in fact been treated differently/' id., and it certainly does not 

15 show that the "sentence of death" in this case is "excessive or disptop01tionate to the 
penalty imposed in similar cases." 

16 

.17 Id., slip opi~ion at 3 5 (footnotes and citation omitted). 

18 Based on generalizations regarding both race r111d gender, the CJP has concluded that 
' ' 

19 white males are more likely to impose the death. penalty than AfrioanwAmerican males. Defense 

20 Motion, at 40A 1. Even putth1g aside the questionable value of such generalizations as applied in 

21 any individual case, they ate clearly not a basis upon which to find Chapter 10.95 RCW 

22 1.mconstitutional. 

23 

24 
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1 First) regional differences among the jurisdictions strrveyed by the CJP versus King 

2 Cotmty, Washington have not been and cannot be accotmted for. In 9ther woras, jurors in Texas 

3 or Alabama S;te unlikely to reflect the same general social atid political views as jurors in King 

4 County. For that inatter, jurors inN orthern California are unlikely to reflect the same general 

5 views as jurors in Central or Southern· California, as jurors in Spokane County likely do not 

6 reflect the views of jmors in King County .. In short) any attempt to extrapolate such genera1ized 

7 conclusions to every jurisdiction in the country base~ on interviews with jurors in 13 or 14 

8 selected states is speculative at best. 

9 Second, this ru:gument is essentially the same argument made in McClesky v. Kemp, but 

10 with a slightly different focus (i.e.; the race and gender of the jurors, as opposed to the race of the 

11 defendant and/or the victim). As was true in McClesky with the Bal~us study, all the CJP can 

12 demonstrate (assuming the data are valid) is a potential risk that the race and/or gender of as~ yet-

13 'I.U1Selected jurors might have some impact on the outcome of a case. Under :M;cClesky, this is 

14 not a sufficient showing to declare the death penalty in Washington unconstitutional. 

15 . In this case, there is no reason to believe that a King County jury will make its 

16 detennination in the guilt or penalty phase of the defendant's trial 01~ the basis of race; to suggest 

17 otherwise is unsupported by any relevant statistical evidence, and gratuitously offensive to the 

18 people ofKing County. 

19 g. Jmors significantly 1.mderestimate the alternative to death 

20 Based on its juro~· interviews, the CJP has concluded that the !\sooner jurors think a 

21 defendant will be releasedfi:om prison, the more likely they are to vote for death[.]" Defense 

22 Motion, at 3 8. Washington jurors ate explicitly instructed that 

23 

24 
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1 A l)erson sentencedto life imprisonment without the possibility of release 
or parole shall not have that sentence.suspended, deferred, or commuted by any 

2 judicial officer. The Indeterminate Sentencing Review Board or its successor 
may not parole such prisoner nor reduce 'the period of confinement in any mrumer 

3 whatsoever including but not limited to any sort ofgood~time calculation. The 
Department of Corrections or its successor or any executive official may not 

4 permit such prisoner to participate in any sort of release or furlough program. 

5 WPIC 31.06. It is difficult to envision how much clearer it could be made that a defendant who 

6 is not sentenced to death will spend the rest of his ot· her life in prison. Nevertheless, the 

7 defendant cites Foglia's survey of paralegal stude1~ts for the proposition that Washin~tonjurors 

8 would suffer this misconception. The students were asked:· 

9 

10 

11 

12 

13 

16 

17 

. 18 

19 

20 

21 

22 

23 

24 

4, How long do you think someone not given the death penalty for a: capital 
murder in this state usually spends in p1'ison? 

The median .response was 42.5 years-" nearly twice the median of any state that was part of the 

CJP. But the defendant apparently cites this as evidence that jurors 11tend to grossly 

underestimate how long capital mtu:derers not sentenced to death usually stay in prison." 

underestimation''.or a reasonable answer? 

The defendant ru·gues that Wash1ngton1S·pattemjury instructions 11suggest that a verdict 

of life must be unanimouS. 11 Defense Motion, at 44. Jn stwport of this, the defendants cite WPIC 

31, 08, which states in its current form) 

You must answer one question. All twelve of you must agree before you. 
answer the question "yes" or 11110. 11 Jfyou do not unanimously agree then answer 
"no unanimous agreement." When you have anived at an answer, fill in the 
verdict fonn to express your decision. 
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1 WPIC 31.08 (emphasis supplied). The defendant argues that this instruction is "substantially 

2 similar" to one found infirm by the Ninth Circuit: 

3 You must answel' one question. All twelve of you must agree before you 
answer a question 11yes11 or 11no. 11 When all of you have agreed, fill in the answer 

4 to the question in the verdict form to express your decision. 

5 Defensy Motion, at 44 (citing Mak v. Blodg-~ 970 F.2d 614 (9th Cir. 1992)). 

6 These two instructions are indeed "substantially similar11 in the sense that they contain 

7 ro~y of the same words. But they are fundamentally different in every way that matters so far 

8 as the Ninth Circnit was concerned. The current instruction makes clear to the jUl'ors that "no 

9 unanimous agreement" is a valid option, and that option will result in a life sentence. See WPIC . ' 

10 35.09 (special verdict form). In other words, the two instmctions are similar only if their 

11 material differences are ignoted. 

12 Lastly, the defendant points to a jury question, in the Connor Schiennan case regarding 

13 the possibility of clemency or a pardon and argue that this demonstrates that jurors in 

14 Washington tmderestimate the alternative to the death penalty. Defense Motion, at46w 47. But 

15 this question from the Schiennanjurors demonstrates nothing ·othel' than thejur?rs1 desire to 

16 have as much information as possible about sentencing at its disposal. It does not show, as the 

17 defendant contends, that jurors ~'wrongly believe that a life sentence would allow the defendant 

18 to go free after a period of time, 11 for the obvious reason that it is indeed possible (albeit · 

19 extraordinarily unlikely) for a former dea:th~t·ow inmate to 1·eceive clemency or be pardoned. 

20 

21 

22 

23 

24 

4. The defendant's arguments based on the Washington Constitution are 
contrary to existing authol'it.y and without merit. 
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1 The defendant contends that Article 1) section 14 of the Washington Constitution affords 

2 broader pr~tection t4an the Eighth Amendment, and he offers additional arguments in favor of 

3 his contention that Chapter .10.95 RCW is unconstitutional. Tllis claim should also be rejected. 

4 The defendant cites Statev. Bartholomew, 101 Wn.2d 631, 639w42, 683 P.2d 1079 

5 (1984) ("Bartholomew II''), for the proposition that Article I, seotion14 of the Washington 

6 Constitution provides greater protection for capital defendants than the Eighth Amendment. 

7 Although ~artholomew II did reach this conolusi~n in the context of whether uncharged onm~ 

8 convicted criminal conduct should be admitted during the penalty phase, the Washington 

9 Supreme Court has more recently held that the state's Cruel Punishment Clause is coextensive 

10 with the Eighth Amendment and provides no greater protection in other contexts regarding the 

11 death penalty. See Dodd, 120 Wn.2d at 20-22 (holding that the Gunwt\!1 factors "do not demand 

12 that we interpret Const. art. 1, § 14 mot:e broadly than the Eighth Amendment" on the issue of 

' 
13 whether a death penalty defendant can waive all appellate review othet than that required under 

14 Chapter 10.95 RCW); Yates, 16.1 Wn.2d at 792 (holding that the Gunwall factors dictate that the 

15 state Cruel Punislunent Clause and the Eight Amendment are coextensive in the context of 

16 considering the defendant's claim that the death penalty statute is "mbit1'8ry," citing Dodd). 

17 In this case, the defendant claims that Washingto11rs death penalty statute is 

18 unconstitutional because, according to the CJP, itis applied in an arbitrary fashion. As such, the 

19 defendant's claim most closely resembles the claim made in~. It in no way resembles the 

20 · claim made in Baxtholomew n. Moreover, it is certainly wotih notil?-g that Bartholomew II is a 

21 pre"Gunwall case, and the court's post~Qunwall jurisprudence holds that the relevant clauses of 

22 the state and federal constitutions are interpreted in the same manner. Therefore, this Court 

23 

24 
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1 should reject the defendant's claim that the state constitution should be interpreted more broadly 

2 than the federal constitution in this context, in. accordance with Yates. 

3 Next, the defendant cites the CJF's purported 11fatal flaws" and asks this Court to consider 

4 them anew in light of the state constitution. Defense Motion, at 40-41. Again, relevant 
' -

5 Washington case law holds that the state and federal constitutions provide the same protections 

6 when the defendant claims that the death penalty is unconstitntionally arbitrary. See Yates, 

7 ·supra. But in any event, the CJP's conclusions are without merit no matter which constitution is 

8 considered. In other words, conclusions based on faulty premises or contrary to controlling law 

9 do not become meritorious under a different goveming document, . . 

10 Next, the defendant cites a number of cases to support his atgument that the state 

11 constitution is offended by the death penalty, but none of them are on point Defense Motion, at 

12 41~42. For instance, in State v. Faip,, 94 Wn.2d 387, 617 P.2d 720 (1980), the defendant was 

13 sentenced to life in prison as a habitual criminal for three crimes involving petty fraud from 

14 which the defendant obtained a total of less than $470. Fain, at 397·98. This is clearly not the 

15 same as ambushjng and murdedng an on"duty police ?fficer sitting in his patrol cru·. The other 

16 cases cited. by the defendants are similarly unhelpful. 

17 As the defendant correctly notes, In re Personal Restraint of Brett, 142 Wn.2d 868, 16 

18 P .3d. 601 (200 1 ), involved a claim of ineffective assistance of counsel; thus, it has no bearing on 

19 the issue before this Cotu·t. Also, State v. Roberts, 142 Wn.2d 471, 14 P.3d 713 (2000), held that 

20 the death penalty could not be imposed on an accomplice in the absence of "major participation 

21 by a defendant in the acts g~ving rise to the homicide[.]" Robe1~s, at 505. This is not an issue 

22 before the Court, either. 

23 

24 
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1 · In State v. Davis) 141 Wn.2d 798, 824~25) 10 P.3d 977(2000), the court noted that the 

2 defendant was entitled to a fair trial before an unbiased jury. However, after conducting a 

3 lengthy analysis of the relevant case law and the record, the court concluded that. Davis had not 

4 shown that racial prejudice was a significant factor in his case, and that the jury selection process 

5 was fair. Davis, at 826-38, This case is of no help to the defendant. And.while State v. Walden, 

6 131 Wn.2d 4691 932 P.2d 1237 (1997)1 notes that jury instructions that misstate the law are 

7 erroneop.s, the defendant has not shown that Washington's capital jury instructions are in any 

8 way inflnn. 

9 In State v. Rhodes, 82 Wn. App. 192, 917 P .2d 149 (1996), the cou:t't noted the well~ 

10 settled principle that peremptory challenges cannot be exercised on the basis o~ race, but the 

11 court held that the prosecutor's challenge to the only African~ American in the venire was proper 

12 oeoause it was exercised for raoe~neutl'al reaso1;s. In State v. B'uroh, 65 Wn. App. 828, 830 P.2d 

13 357 (1992), the court held that gender discrimination injury selection. offends the cons~itution, 

14 Neither ofthese cases infor~ this Co-urt's anfilysis. 

15 Finally, the' defendant cites State v. Clat'k, 143 Wn.2d 731, 24 P .3d 1006 (200 1 ), for the 

16 pmposition that a death penalty proceeding must be "fundamentally fair." . The issue in Clark 

17 was the introduction of not only the defendant's ·prior conviction for unlawful imprisonment 

18 during the penalty phase, but the testimony of a police officer .describing the undel'lying offense, 

19 which involved the abduction of a small child. This was reversible error. Id. at 782-83. Again, 

20 however, this case does not inform this Cotui's analysis. 

21 Next, the defendant points to some studies that he claims demonstrate the f1aws in 

22 Washington's death penalty scheme. Defense Motion~ at 48~50. As a preliminary matter, none 

23 

24 
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1 of these studi.es provides a basis to :find Chapter 10.95 RCW ltn~on~titutional or to strike the 

2 death penalty in these cases; ratherj th~se sn'ldies are policy documents that would be more 

3 appropriately addressed to the legislature. But in any event, these studies are of dubious value. 

4 Fh'st~ it should be no surprise that the ACLU has concluded that Washi11gton's death 

5 penalty scheme ''is fraught with error/' given that a key pat't of the ACLU's agenda is the 

6 abolition of the death penalty, which its website describes as "the ultimate deni~l of civil 

7 liberties.'1 See brmendix C (Capital Punishment page ft:om the ACLU's website). 

8 Second, the defendant Cites the Washington Supreme Court:s report from 2000, in which 

9 xetired J1;1stice Richard Guy correctly notes that "[c]ourts at all levels make every effort to 

10 prevent wrongful convictions and guarantee faimess." Defense Jy.Iotion, Exhibit VV. This 

11 supports the State's position that Washington's death penalty scheme is constitutionally robust. 

12 Justice Guy's report further notes that the death penalty is expensive, I4t, This does not support 

13 · the notion that 'the death penalty is unconstitutional~ but again, is an argumertt that should be 

14 addressed to the legislature. 
' -

.15 Third, the defendant cites the'repolt of the Washington State Bar Association's '1Death 
. ' 

16 Penalty-Subcommittee ofthe Committee on Public Defense,'1 which noted that a number of 

17 appellate reversals of death sentences, and again, that the death penalty is expensive. Defense 

18 Motion, ExbJbit TT. The number of appellate reversals could mean one of two things, neither of 

19 which 'is helpful to the defendants1 position in.this case: 1) that the system is functioning as 

20 ' intended, and courts are scmtinizing death penalo/ cases carefully and. applying a heightened 

21 . standard of review (which benefits defendants); or 2) that courts are going out of their way to 

22 find reasons to overturn death sentences (which benefits defendants). Either way, this does not 

23 

24 
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1 demonstrate that the death penalty is tmconstitutional. And again) tl1e fact that the death penalty 

2 is expensive is an issue for the legislature. 

3 Next, the defendant argues that recent polling demonstrates that support for the death 

4 penalty is waning, and thus, that 11evolving standards of decency11 provides a basis to conclude 

5 that the death penalty should be found unconstitutional. Defense Motion, at 50-51. As support 
., ' 

6 for this proposition, the defendant cites a poll conducted by the Death Penalty Information 

7 Center C'DPIC1') concluding that Americans are "losing confidence in the death penalty." 

8 Defense Motion1 at 53 (citing Exhibit UU). As is true of the ACLU, the DPIC is an organization 

9 that advocates for the abolition of the death penalty; as such, its poll is of dubious value and, as 
{ 

' . 
1 0 one pro-death penalty commcmtator has noted, was flawed from the start based on the wording of 

11 the questions asked. See Appendix D (Crime and Consequences blog, 11Predictable DPIC Poll on 

· 12 the Death Pena1ty:'). 

13. Xn suin, the defendant has provided no basis upon which this Court could conclude, 

14 beyond a reasonable doubt, that Chapter 10.95 RCW runs a:foul·ofthe state constitntion. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

D. SEPARATE JURIES ARE NOT AUTHORIZED BY STATUTE, AND THUS, 
THIS SUGGESTED PROCEDURE IS NOT AVAILABLE ACCORDING TO 
STATE SUPREME COURT ;rRECEDENT AND WOULD CONSTIIQTE 
MYERSXBLE ERROR. 

The defendru'l.t claims that the Court has the authority to hold separate trials for the guilt 

and penalty phases of his trial because the SJP evidence (and~ presumably, the "studies" 

conducted by Foglia and Stygall) are the "ftmoti'onal equivalent of the 'unfo'reseen 

circmnstances' that would warrant convening a second jury pursuant to RCW 10.95.050 (3)." 

Defense Motion at 51. 

RCW 10.9~.050 (3) provides: 
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1 If the defendant's guilt was determined by a jury verdiot1 the trial court shall 
reconvene the same jury to hear the special sentencing proceeding. The 

2 proceeding shall commence as soon as practicable after completion of the trial at 
which the defendant's guilt was detel·mined. If, however; unforeseen 

3 circumstances mak~ it impracticable to reconvene the same juxy to hear the 
.special sentencing prooeeding1 the trial court may dismiss that j1..try and convene a 

4 jmy pursuant to subsection ( 4) of this section. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Having endeavored to persuade the court that the WPIC are incomprehensible to Washington 

jurors, the defendant uses a similar tactic, and tries to subvert the plain meaning of a criminal 

statute. The "unforeseen consequences" contemplated by RCW 10.95.050 (3) are those ihat 

develop after the jury returns its v~rdict of guilt- they do not include arguments advanced by the 

defendant before the trial begins. Unfoteseen circumstances include, for example a remand on 
' . 

the death penalty question, as in State v. Bartho.lon~ew, 104 Wn.2d 844, 710 P.2d 196 (1985). 

· "(A]bsent unforeseen circumstances, the trial cotlrt is required to reconvene the same jury 

for the penalty _phase of the trial." State v. Male, 105 Wn.2d 692, 718 P.2d 407 (1986), 

reconsideration denied) qertiorru:i denied, 107 S.Ct. 599; habeas corr)us g1'anted; 754 F.Supp 
14 

15 

16 

17 

18 

19 

20 

21 

22 

2.3 

24 

1490, affitmed and remanded 970 F.2d 614, certiorari denied 113 S.ct. 1363, affitmed and 

remru1ded 972 F .2d 13.40 (jury heard evidence in guilt phase of defendant; s involvement in 

robberies that he was not charged with; this was not an "unforeseen circumstance" wananting a· 

new jury for penalty phase). 

In State v. Hughes, 154 Wn.2d 118, 110 P.3d. 192 (2005), overruled qn other grounds, 

Washington v. Recuenco·) 548 U.S. 212, 126 S. Ct. 2546, 165 L. Ed.. 2d 466 (2006), the 

Washington Supreme Cm.u:t held that the trial court lacked the authority to convene ajmy to 
' 

determine the existence of aggravating factors in the wake ofi81akely v. Washington, 542 U.S .. 

296, 124.S. Ct. 253.1, 159·1. Ed. 2d 403 (2004). In the absence of an express statutory procedure 
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1 that would allow for convening a jury on. aggravating factors, the court reasoned, the court was 

2 not at liberty to create one because to do so would ''usurp the power of the legislature." Hughes, 

3 154 Wn.2d at 151-52. 

4 Tile court reiterated in State v. Pillatos, 159 Wn.2d.459, 469-70, 150 P .3d 1130 (20.07), 

5 that the judiciary did not have the 11inherent authority11 to empanel a jury for the purpose of 

6 considering aggravating factors under the Sentencing Refonn Act because the legislature had not 

7 expressly provided for such a procedure. In1·eaching this conclusion yet again, the court cited 

8 State v. Martin, 94 Wn.2d 1, 7, 614 P.2d 164 (1980), wherein the court had held that it would not 

9 "imply a 'special sentencing provision' that would allow the death penalty to apply to those who 

10 pleaded guilty, in the absence of any statuto1'Y, provision allowing a jtuy to be em panelled· 

11 following a guilty plea. 11 Pillatos; 159 Wn.2d'at 469. As the court noted1 "[w]e said [in Martin] 

12 we 1[did] not have the poweJ.' to read into a statute' such a provision, and that the statute did not 

13 allow us to convene ajuty solely to consider death.'1 Pillatos, 159 Wn.2d at 469-70 (quoting 

14 Martin, 94 Wn.2d at 8) (f11;teration within intemal quotation marks in original, other alte1·ations 

15 Sttpplied). 

16 There are .no unforeseen circumstances here. Therefore, it is very likely that i{this Court 

17 were to adopt the defendants' request for separate-juries, that procedure would be declared 

18 invalid on appeal. Indeed, the Washington Supreme Comt observed in 1986 that separate juries 

19 for· the guilt and penal~y phases. of a capital trial was '1not possible" because the applicable statute 

20 "mandates" asinglejmy. J~Iughes,106 Wn.2d at 187,721 P.2d 902 (1986), Even though the 

21 defendants' current lawyers invite consideration of that procedttre, an appellate claim would 

22 doubtless assert ineffective assistance of counsel for recommending a prohibited procedure. 
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1 Given the Washington Supreme Court's prior holdings that it will not imply a sentencing 

2 procedure where one does not expressly exist in the statute, the likely outcome would be to 

3 invalidate the penalty phase verdict if that verdict were to be in favor the death penalty. 

A The defendant notes two decisions by ttial courts in New Mexico to convene separate 

5 juries fo1· the guilt and penalty phases, and he urges this Court to do the same. Defense Motion, 

6 at 53 ~55. As discussed, separate juries are simply not an option in these chcum.stanoes under 

7 Washington lawp and thus, gnmting the defendants' request for separate Jm·ies would result in 

8 revexsible en'Ol'. 

9 Moreover, the fact that two trial courts in New Mexico have found the CJP study to be a 

1 0 sufficient basis to grant such a request should be outweighed by the fact that other courts have 

11 fo1..md it to be an insufficient basis to either convene separate juries or dismiss a death notice. 

12 As noted in footnote 31 a numbe1· of :federal trial cou~ts have rejected requests for separate 

13 juries or motions to declare the death penalty constitutional based on the CJP. S~e United States 

14 v. Llera Plaza, 179 F.Supp.2d 444, 450 n. 5 (E.D. Penn. 2001); United States v. Regan, 228 

15 F'.Supp.2d 742, 746-747 (B.D. Va. 2002); United States v. Sablan, 2006 WL 1028780, *8 

16 (D.Colo; 2006) (not reported in F.Supp.2d); :U:nited Stat(}S v. Mikos, 2003 ~L 221109.48, *17-18 

17 (N.D.Ill. 2003) (not reported in F:.Supp.2d); Riel v. A:Y-ers,]L, 2008 WL 2008 1734786, *15~16 

18 (E.D. Cal. 2008). This is true of at least tlu:ee state courts as well. 

19 For example, in State v. Azania, 865 N.E.2d 994 (Ind. 2007), the Indiana Supreme Court 

20 rejected the asserti~n supported by the CJP that 11the bias in favor of the death penalty becomes 

21 unavoidable and overwhelming11 because the defendant had been in prison for so long awaiting 

22 retrial that the jurors would assume his ":futm·e dangerousness." Azania, 865 N.E.2d at_1007-08. 

23 

24 
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In rejecting the C.JP1s position, the court correctly observed that jurors are presumed to follow 

2 their instructions, and that '1future dangerousness" is not an aggravating circumstance under 

3 Indiana law. Id.. The same is true in Washington. 

4 In Wade v. State, 41 So.3d 857 (Fla. 2010),'theFlorida Su1neme Comtrejected the CJP's 

5 conclusions that "deathwqualification'' results. in a biased jury and thai: ca;pital jurors make 

6 premature decisions about sentencing . .Ylgde, 41 So .3d at 872-74. The co~rt found both of these 

7 arguments squarely at odds with United States Supreme Court precedent, and in conflict with 

8 state law requiring a single jury for both phases of a capital trial. Id. The same is true in 
. ' . 

9 Washington. 

10 Finally, it bears mentioning that a California appellate court has recently held as follows:. 

11 We need not analyze or discuss in detail Dr. Foglia's testimony and the 
v.oluminous exhibits Lewis presented in support of his motion. As· already noted, 

12 both the California Supreme, Court and the United States Supreme Court have 
11rejected the claim that separate juries are required [in capital sentencing cases] 

13 because j'l..lrors who survive the juty selection process in death penalty cases are 
more likely to convict a defendant. 11 [citation omitted] Even if we were to 

14 assume the research Lewis presented was vaUd, it fails to show a demonstrable 
~·ealhy that any of the jurors in this case would be unable to follow the law as set 

15 forth in the co1.ut's instructions or would refu.se to listen to and to weigh the 
evidence in an appropriate manner and is thus insufficlep:t to constit)lte good 

16 cause within the meaning of section 190.4(c). [citation omitted] In this regard, 
we agree with the court's finding, in denying Lewis's motion to declare the death 

17 penalty unconstitutional, tha! Lewis's "reliance on the [C:fP] Study, interpretation 
and analysis at best only demonstrates a potential risk of premattll'e decision 

18 making in death penalty cases, 11 and Lewis "has not proved that inappropriate 
faCtOl'S Will, in fact, play a l'Ole in [hiS] CaSe, H 

19 

20 

21 

22 

23 

24 

People v. Lewis, 2010 WL 1317881 (Cal. App. 4th Dist. 2010) (not reported in Cal. Rptr. 3d) 

(citations omitted, other alterations and emphasis in original). 

In sum, the suggestion that separate juries could he convened for the guilt and penalty 

phases wotud. be highly unlikely to survive appellate scrutiny given the relevant authorities. set 
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1. forth above. This Cpmt should reject the defendants' suggestion to build reversible error into 

2 these proceedings. Accordingly, this Comi: must decide instead whether the defendants have 

3 carded the bttl'den of showing that Chapter 10.95 RCW is unconstitutional beyond a reasonable 
t :· 

4 doubt based on the purported eonolusions of the CJP; For the reasons set forth below, the answer 

5. to this question is a resounding 11no. 11
, 

6 

7 

8 

9 

10 

1l 

A. THE COURT SHOULD DECIDE THtS MOTION WITHOUT AN 
EVIDENTIARX HEARING. 

The: defendant urges this Court to hold an evidentiary hearing on the constitutiona~ity of 

Washingtonrs death penalty statute based on the CJP, a questionnaire completed by 26 students, 
. ' . 

and Stygall's 11linguistic analysis'' of the WPIC. This Comt should deny that reque'st. 

It is well~settled law in the state of Washington that a court cannot review aspects ofthe 

jury deliberation process that inhere in the verdict. Gardner v. Malone) 60 '0'n.2d 836, 84l) 376 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

:P.2d 651. (1962); State~Jig, 110 Wn.2d 32, 43,750 P.2d 632 (1988). The mental pr·ocesses by 

which jurors reach their decisions are· all factors inhering in the verdict, and the verdict cannot be 

impeached on that basis. Havens, 70 Wn. App. at 256; Jackman, 113 Wn.2d at 777-78; Jig~ 110 

Wn.2d. at 4 3. If a defendant challenges a jury's verdict based 011 "the juror's motive, intent, or 

belief, or describe their effect upon him,'' then i:he matter inheres in the verdict and crumot be 

reviewed. Gardner, 60 Wn.2d at.841; State v. Forsyth. 13 Wn. App. 133, 138, 533 P.2d 847 

(1975), This rule reinforces the importance of"the policy favoring stable and certain verdicts 

and the secret, ii:ank: and ftee discussion of the evidence by the jury.'' ,State y. Ba!isok, 123 

Wn.2d 114, 117-18, 866P.2d 631 (1994). 

Thus, if a defendant is barred from challenging the jury's verdict in hls or her own case 

based on evidence of the thought processes of the individual jurors who 1·endered that vel'dict, it 

PROSECUTION'S RESPONSE TO DEFENDANT'S 
MOTION TO STRIKE DEATH NOTICE OF SPECIAL 
SENTENCING PROCEEDING, CONVENE 
SEPARATE JQRIES, AND REQUEST 
EVIDBNCTIARY HEARING~ 57 

Daniel T. Satterberg, Prosecuting Attorney 
WS54 King County Courthouse 
516 Thlrd Avenue 
Seattle, Washington 98104 
(206) 296-9000, FAX (Z06) 2.96·0955 



22433407 

1 is clearly not appropriate to hold an evidentiary hearing regarding the constitutionality of a 

2 stat11te based on the thought processes of jurors who sat on cases other than the defendant's. 

3 Indeed, the jurors in question not only sat on cases other than the defendant's, they sat on cases in 

4 other states. Accordingly, this motion not only asks this Couxt to consider information that. 

5 inheres in the verdicti it asks this court to consider infotmation that is wholly irrelevant as well. 

6 An evidential'y heal'hig would not enhance the significanc~ of Foglia's questionnaJre, 

7 completed by 26 college students! or Stygall's 11linguistic analysis'~ of the WP!Cs- both of 

8 which are provided to the court, in full, as Exhibits to the def~ndant's motion. Contrary to the 

9 defendant's representations, Foglia's questionnaire was not completed by "Washington mock 

10 jurors;" it did not even invite the students to assume to role of jurors when answering the 

11 questions. The questions themselves are poorly crafted, and Foglia's interpretation of the 

12 answers, as dis~ussed above, is arguable at best. "English language linguist"23 Stygall claims 

13 that the WPIC are "poorly written" (and even "impossible cogniti.vely"i4 but l1el' own 

14 declaration is strewn with far more egregious examples of these alleged infirmities, It is difficult 

15 to see how Foglia's testimony, or Stygall,'s, would help the court l'esolve any issue raised by the 

16 defendant's motion. 

17 In sm11, this Couxt should not hold an evidentim-y hear:h1g because it would conoem 

18. infor.q:1ation that cmmot be :reviewed under Washington law and that on its face fails the basic test 

19 of relevancy. 

20 

21 

22 

23 

24 

23 Stygall Declaration at 1 
24 Stygall Declaration at 10. 
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III. . CONCLUSio'N 

The people of the State of Washington; acting thr~ugh their elected representatives; have 

the power to abolish the death penalty. Until that time, the· people of the State of Washington) 

acting in accordance with the Washington Constitution and consistently with the U.S. 

Constitution, have invested a King County jury with the power to determine the defendant's guilt 

and punishment in a capital case. The defendant's motion to ·strike the death notice of speofal 

sentencing proceeding should be denied, as should his motions to convene separate jur.ies and for 

an evidentiary hearing. 

RESPE.CTFULL Y SUBMITTED this 261
h day of Octo bet• 2012. 

DANIEL T. SATTERBERG 

Pro~ 

JeffBaird, WABA#11731 
Senior De ty Prosecuting Attorney 
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Daniel T. Satterberg, Prosecuting Attomey 
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5161'hlrd Avenue 
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(206) 296·9000, FAX (2.06) 296·0955 
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THE DEATH PENALTY IN WASHINGTON 

By Pam Logi.nsky, W AP A Staff Attomey1 

1. ELIGIBILlTY 

Washington's current death penalty law was enacted May 14, 1981. 1981 Wash. Laws. ch. 
138, codified as Chapter 10.95 RCW. To be eligible for a sentence of death, a. defendant must 
commit the crime after his eighteenth birthday and the defendant must not be mentally retarded. 

Under Chapter 10.95 RCW, a prosecutor may seek to enhance the penalty available for f1rst 
degree premeditated2 . murder by seeking to prove the existence one or more aggmvating 
circumstances. See RCW 10.95.020.3 The existence of suoh aggravating circumstances are 

1Ms. Log!nsky may bl'! reached by phone at 360-75.3·2175. 
pamlog!nsky@waprosecutors.org. 

Her e-mail address is 

The views expressed are those of the author. They do not necessarily represent the views oftlie Washtngton 
Association of Prosecuting Attorneys. · 

' 2Premeditation requires proofthat the defendant thought over the killing beforehand, When a person1 after any 
deliberation, fo'rms an intent to take human life, the killing may follow Immediately after tho formatlott of the settled 
purpose and. it will still be premeditated. :Premeditation must Involve moro titan a mome'nt ii1 point of time. The Jaw 
requires some time, however long or short. in which a deslgn to kill is deliberately formed. 

Evidence that a defendant suffered from a mental illness or disability or that a defendant was intoxicated due 
to alcohol consumption or some other drug can prevent the State from establishing pretnoditatlou. These defeJnses are 
re>ferred to as "diminished capacity" and "voluntary intoxication." 

l Aggravnti.ng circumstances include the following: 

The victim was a law enforcement officer, corrections officer, firefighter, judge;jutor or former juror; 
prospec:tve, current; or formr-r witness In an adjudicative proceeding; p;osm:utlng attorney; deputy 
prosecuting attorney; defense attorney; a member of the indeterminate sentence review board; a 
pt'obation or p~role office~, or a newsreportor and the murder was in response to thlil victim's position. 

At the time of the act resulting in the death, the defendant was either incarcerated in jail or prison or 
had escaped from such a facility. 

The defendant committed the murdet' for money. 

1'he defendant solicited another person to commit the murder and paid that person to commit the 
murdl;lr, 

The defendant committed the murder to obt~in or maintain JJis or her membership in a gang or other 
group.· 

The murder was committed from a motor vehicle or from the immediate area of a motor vehicle. 

The defendant committed the crime to oonceal the commission ofa crime or to protect or conceal the 
identity of any person committing a crime. 

There was more than one victim and the murde<s were part of a common sche.me or plan o~ the result 
of a single act of the defendant, 

The murder was committed ln the course of, in furtherance of, or in Immediate flight from Robbery 

' ' 
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established by acceptance of a guilty plea, by verdict of a jury, or by decision ofthe trial judge sitting 
without a jury. See RCW 10.95 .050(1 ), If one or more aggravating circumstances is found to exist 
beyond a reasonable doubt, the defendant will be sentenced to life in prison without the possibility 
of parole (LWOP) unless the prosecuting attorney. filed a timely notice· of special sentencing 
proceeding. See RCW 10.95.030. Such a notfoe must be filed within thirty days after the 
defendant~s arraignment upon the charge of aggravated first degree murdenmless the court, for good 

. cause shown, extends or reopens the period for filing and service of the notice. RCW 1 0.95.040(2). 
The prosecutor may only file a notice of spee:ial, sentencing proceeding where there is reason to 
believe that there are n~t sufficient mitigating circumstances to merit leniency. RCW 1 0.95.040(1 ). 

II. CAPITAL TRIALEi 

If a notice of special sentencing proceeding is filed, th~re is a two phase proceeding. In the 
first phase~ the jury dete1tnines whether the State has proven every element of the offense beyond 
a reasonable-doubt. This. stage of the proceedings is sh1.1ilar to any othe.c. criminal trial. 

If the jury finds the defendant guilty of fJJ:st degree premeditated murder with aggravating 
circumstances, the jury is then reconvened for a sentencing phase. During the sentencing phase 
proceeding the jury may hear additional evidence concerning the penalty to be imposed. Special 
rules limit the evidence the State may introduce in the sentencing phase to the defendant's prior 
convictions and one ''victim impact witness" per victim. 

The defendant in the sentencing phase has a virtual license to introduce any evidence he or 
she desires. The normal n1les of evidence that prohibit hearsay4 do not apply to the defendant's 
presentation. These rules, however, do apply to the State's rebuttal evidence. The defendant is also 
aUowed to make a;n unswom statement to the jury (an allocution). 

The jury in the sentenoing phase decides whether the death penalty should be imposed or 
whether the punishment should be life in prison, without the possibility of release. In making this 
determination, the jury is asked the following question: . · 

Having in mind the crime of which the defendant has been found guilty, are ybu 
convinced beyond a reasonable doubt t~1at there are not sufficient mitigat~ng 
circumstances to merit leniency? 

If the jury unanimously answers "yes'' to this question, the sentence will be death. If the jury cannot 

in >he first or second degree, Rape in tho first or sooond degree, Burglary in the first or seco1,1d degree 
or residential burglary, Kidnapping in the first degree; or Arson In the first degre,e._,. ·~ ~-" ·-

A court order prohibited the defendant frotn contacting the victim at the time of the victim's death. 

The defendant murdered a "family or household·mcmber" that the defendant had prevfously subjected 
to acts of domestic violence. · 

4Hearsay is evidence based on what the witness has heard someone else· say, rather than what the witness has 
personally experienced or observed,, 
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reach a unanimous decision, or if the jury unanimously answers "no", the sentence will be life 
imprisonment withou~ the possibility of release or parole. · 

In passing on the above question, the jury is instmcted that there is a presumption ofleniency. 
Specifically, the jury is to~d that: 

·The defendant is presumed to merit leniency which would result in a sentence 
of life in prison without possibility of release or parole. This presumption continues 
throughout the entire proceeding tmless you flnd during your deliberations that it has 
been overcome by the evidence beyond a reasonable doubt. ' ' 

The jury is further instructed that a mitigating circumstance is a fact about either the offense 
or about the defendant which in fairness or in mercy may, be considered as extenuating or reducing 
the degree ofmo~M culpability, or which justifies a sentence ofless than death, although it does not 
justify or excuse the offense .. Factors that the jury may find to be mitigating include: 

The defendant does not have a significant hlsto1y of prior criminal activity. 

The murdex was committed while'the def~ndant was under the influence of extreme 
mental disturbance. 

The victim consented to the act of murder. 

• · The defendant was an accomplice to a murder committed by another person where 
the defendantt~ participation in the murder was relatively minor. 

The defendant acted under duress or domination of another person. 

· At the time of the murder, the capacity of the defendant to appreciate the 
wrongfulness of his conduct or to conform his .conduct to. the requirements of law 
was substantially im.paired as a restllt of mental disease or def,ect. · ' 

The age of the defendant at the time of the crime calls for leniency. 

The defendant is unlikely to pose a danger to others in the future. 

Any other mitigating factor that the jury finds to be relevant. 
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rn. POSTCONVlCTION PROCEEl:HNGS 

Appeal 

If the jury unanimously agrees that the State' has met its burden of proving that the mitigating 
circumstances do not merit leniency, the defendant will be sentenced to die. This death sentence is 
subject to a matidatory appeal that the defendant cannot waive. \he defendant may, and usually 
does, appeal the aonviction also. 

This appeal is generally referred to eit11er as an "appeal'' or a "direct appeaL"· This appeal 
ls based solely on "the record." "The record" consists of the documents filed with the superior COlltt, 
the exhibits admitted at trial, and the transcript of the trial. 

The appeal, itsel~ is heard on "briefs", Each brief is a document of approximately 2 50-pages, 
ln addition to the briefs, the Washington Supreme Court will hear oral argument regarding the legal 
issues. 

The direct appeal can take two to four years to complete, as an affmnanc~ of the death 
sentence by the Washington Supreme Court will be followed by a request that the United States 
Supreme Court review the case. The request to the United States Supreme Court is called a "petition 
for wri.t of certiorari" or may be referred to as "seeking cert.'' . 

. Once the United States Supreme Court denies the defendant's request for review, the 
Washington Supreme Court will issue its "mandate." A mandate is the document that signals the 
end of the direct appeal. The mandate also retums the matter to the superior court for tt1e signing 
of a death warrant. 

Shortly after the mandate issues, the defendant wiU be retumed to the superior court from the 
Washington State Penitentiary in Walla Walla. A very brief hearing is held, during which the court 
will select a day for the execution that is not less than thirty nor more than ninety days from the date 

· the mandate issued. This. execution date is notureaP', in tha:t it will be stayed in virtually all cases. 

The Washington Supreme Court does not affirm every death sentence or conviction of 
aggravated first degree murder. Other possible ~utcomes include: 

A vacation of the death sentence as disproportionate or not based upon sufficient 
evidence. 

A vacation of the death sentence based upon an error in prooe~ding, with ~ remand 
to the trial court for a new sentencing phase. 

A vacation qf the murder conviction, with a remand to the ttial court for a new trial 
on guilt and sentence. 

A vacation of the aggravating circumstances and/or the finding of pre~editation, 

-4-
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with a remand to the trial court for imposition of a determinate sentence. 

Personal Restraint Petition (PRP) 

Once a death warrant is signed, the defendant wilL file a motion for stay of execution in the 
Washington Supreme Court. The motion for stay is based upon the defendant's desire to file. a 
"personal restraint petition" or "PRP". A l?RP is a collateral attack upon the conviction and 
sentence. What is meant by the tenn collateral attack, is that the PRP is not part of the criminal case 
and the filing of the yollateral attack does not upset the validity of the conviction and sentence. 

A PRP allows a defendant to raise claims that occurred outside the courtroom. The most 
common claims include: 

Ineffective assistance of counsel- the defendant's la.wyers were deficient 

Br-ady~~ the State withheld info!IDation from the defendant 

New evidence 

Jury misconduct 

The defendant files his PR'P at the Washington Supreme Court. Once the State responds to 
the PRP, the Washington Suprem~ Courj; decides whether an evidentiary hearing (known as a 
reference hearing) is needed. If an evidentiary hearing is needed; the Washington Supreme Court 
will retum the matter to the superior court and will ask one of the superior court judges to listen to 
witnesses and to make a decision on credibility. The superior court judge's findings are then sent 
to the Washington Supreme Court. 

Xf no evidentiary hearing is needed or once the findings from the evidentiary hearing have 
been received by the Washington Supreme Court, that Court will decide whether oral argument will 
be held. Ev~ntually, the Washington Supreme Court will issue its opinion on the PRP. 

The Wash~ngton Snpreme Court's opinion on the PRP can take any of the follow~g forms: 

A denial ofthe PRP, which leaves the defendant's conviction and sentence intact. 

A grant of relief as to the sentence only. 

A grant of relief as to the conviction. 
. 

All told~ a PRP can take betwe~n 2 and 5 years to ·resolve. 
. ... ..,.,.. ................... 

W11ile various statutes and court-rules generally limit a defendant to a single PRP, one 
defendant, who is currently on death row for two 1993 murders, obtained a stay of execution in20 l 0 ' 
to allow the Washington Supreme Court to consider his fift:h and sixth PRPs. 

~5-

i 

I 
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FEDERAL HABEAS CORPUS 

If a defendartt's death sentence survives the PRP process, the defendant will next file a 
challenge in the federal district court. This challenge is afonn ofcollatenil attack>j known as "habeas 
corpus." ln the habeas corpus action, the defendant may reassert all of the claims he raised d1.1ring 
his direct app0al and his PRP .. The district court may hold an evidentiary hearing on some or all of 
the claims, or may rule based upon memorandums and the oral argument from the attorneys. The 
proceedings in the district court have lasted between 2 and 10 years. , 

Ultimately, the dish1ct court judge has the option of denying all relief, granting relief as to 
· the sentence only, or granting relief rw to both the sentence and the conviction. The losing party, 
whether the government or the defendant, has the ability to appeal the district coures decision to the 
Ninth .Circuit Court of Appeals. 

A three judge panel of the Nintl1 Circuit Court of Appeals (genera,lly just referred to as the 
HNinth Cirouif') hears the appeal based upon briefs and oral argument. Once the panel issues its 
opinion, the losing party may seek "en bane review" by a larger panel of judges or may seekcett. in 
the United States Supreme Court. This entire process can take 2 to 4 years. 

Clemency 

Once a dofendant exhausts his court remedies,· he may request clemency from the governor. 
A ·pardon or· clernency is an executive act of grace or mercy that relieves au individual from all or 
part of any punishment imposed by a Judgment and sentence for a criminal conviction. Clemency 
or a pardon does not erase a conviction, rather it excuses all or part of the punishment imposed. 
Clemency can take the form of a pardon, a reprieve (a delay in the execution of a sentence), or a 
commutation (reduction of sente11ce). 

' . 

A clemency petition is initially heard by the five member Clemency and Pardons Board. That 
Boal'd makes a recommendation to the Governor. The Governor may accept that recommendation, 
but is not required to do so. 

JV. HlSTORlCAL EXPERXENCE WITH THE CURRENT LAW 

Number of Death Sentences 

In the 30 years ~ince the current death penalty statute was enacted, 296 individuals have been 
convicted of aggravated first degree murder. Thirtyofthese individuals were not "death eligible" due 
to youth, mental retardation, or treaty obligations . 

. .... --···-···-· ·-Ofthe 296 individuals who were "death ~ligibi~~ ;;·ili~'st.;t:;fll~~{~i~~s·;£;~~~i~i;e~t~~;~g-··· .. -"'~·~-~· 
proceeding in approximately 90 cases. Of those 90 cases, jurors unanimously decided in favor of 
a death sentence in 32 cases. ·· 

The 32 death sentences that have been imposed under the current statute have resulted in the 
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following: 

The execution of two individuals who challenged their sentences.5 

The execution of three individuals who declined to challenge their convictions or 
sentences." 

Death by suicide of one individual while his direct appeal was pending.7 
• 

Nine indi.viduals currently on death row. 8 

Fifteen individuals whose cases were ultimately resolved with sentences of life 
imprisonment without the possibility of parole. 

One individual who was ultimately sentenced to a dete.rminat~. sentence on a 
conviction for a lesser degree ofmur~er.9 

One individual released from prison after the federal courts granted his writ ofbabeas 
corpus and the State could not repros.ecute due to the death of a necessary witness. 10 

Only three individuals who were convicted of :first degree aggravated ltl.Urd<!lr ha-ve ever been 
released from custody prior to their deaths. One is Benjamin Harris', whose death sentence and 

'Charles Rodmun Campbl.lll, executed on May 27, 19))4, for three murders committed In 1982. Cal C. Brown 
executed on September 10, 2010, for a mttrder committed in 1991. 

~Jeremy Vargas Sagastegu! executed October 13, 1998, for throe murders committed ln l. 995. Westley Allen 
Dodd executed 011 January 5, 1993, for three murders cornmltted in 1989 . .Tames Homer Elledge executed on August 
28, 1..001, for a murder committed in 1998. 

1Clark Hazen. 

a Jonathan Lee Gentry convicted :rune 26, 1991 of fatally bludgeoning l 2-year-old Cassie Holden near 
Bre-merton. Oarold Ray Stenson convicted on August 11, 1994 fortb.e shooting deaths ofhis wife, Denise Ann Stenson, 
and his business partner, Erank Clement Hoerner on March 25, 1993 In Chillam County. Clark Richard Elmore 
oo11vic:ted on July 6, 1995 of one count of aggravated first degree murder and one oout1t of Rape In the s~cond Degree 
for the ~ape and murder ofthe 14-year old daughter ofhlsllve·in girlfriend ln Whatcom County, Dwayne A. Woods was 
convicted on June 20, 1997 of two counts of aggravated t;trst degree murder for the. murders ofTelisha Shaver and Jade 
Moore. Cecil Emile Davis .::.onviced of Ot\C court of aggravated first degree murder on February 6, 1998, for the 
suffocation/asphyxiation murder of65·year·old Yoshiko Couch with a poisonous substance afte-r burglarizing her home, 
,robbing and then rnpin(l' her In 1997ln Pierce County. Dayva Michael Cross convicted June 22, 2001 in King County 
for the stabbing deaths of his .wife Anouchka Baldwin, 37, and stcpdauglHe.rs Amanda Baldwin, !5, and Salo.me Hollo, 
!8. Robert Lee Yates Jr. convicted Sept. 19,2002 in Pierce County ofmurde.ring M;elinc.fa'Merce;·, 24, in 1997 arid 
Connie LaFontaine Ellis, 3.5, in 1998. Conner Michael Schierman conv,icted May 27,20 I 0 in King County ofmurderltlg 
Olga Mllldn, 28, Lyubov Botvlna, 24, Justin Milkin, 5, and Andrew Mllkln 3, in 2006. 

9Michacl Kelly Roberts. 

10Benjamin Harris convicted of a 1984 murder and released from custody in 1995 ~r 1996. 
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convictions were reversed by the federal co1.:1rts. Mr. Harris could not be retried as a necessary 
witness had been killed during his appeals. Two individuals, both ofwhomcommitted the~rmurders 
while in their teens, were granted clemency. 11 · • 

Legislative Action 

Since 19 81, a number of bills have been introduced in the Washington Legislature that sought 
the abolition ofthe death penalty. See, e.g., Senate Bil15046 (2011 Regular Session:); House Bill 
1921 (2011 Regular Session); House Bill 2025 (2005 Regular Session); Senate Bill 6067 (2005 
Regular Session); Set1ate flill 5414 (1993 Regular Session); Senate Bill 4750 (1·986 Regular 
Session). None of these bills were enacted into law. Even a two year moratorium on executions was 
rejected by the Legislature. See House Bill1647, § 1(1) (2001 Regular Session). 

During this same period of time, the nUru.ber of aggravating circumstances that will qualify 
an individual for a possible death sentence was expanded. One of these expansions was by Initiative, 
and two of these expansions were by legislative .action. See La.ws of2003> ch. 53,§ 96; Laws of. 
1995, ch. 129, § l7 (1nitiative Measute No. 159); Laws of 1994, ch. 121, § 3. · 

' 
Abolition has, however, recently occurred in other states. Illinois abolished the death penalty 

hi 2011 for crimes. committed after the effective date of the new laws. Illinois Oovemqr Pat Quinn, 
however, conunuted the sentences of evezy prisoner who was on the Illinois death row when the 
20111aw was signed. New Mexico abolished the death penalty in 2009, its governor did not 
con:unute the sentences of the prisoners who were ctu:rentiy on death row for murders committed 
pr~orto 2009. 

Current Challenges to Capital Punishment 

In the last seven years, the United States Supreme Court overruled prior precedence to hold 
that the Eighth Amendment of the United States Constitution prohibits the execution ofanindivJdual 
who is mentally retarded or who was under the age of 18 at the time of the murder. See Rope1' v. 
Simmons, 543 U.S. 551 (2004);Atkinsv. Vtrgtnia, 536 U.S. 304 (2002). Now) the American Bar 
Association, the National Alliance on Mental Illness (NAMl), National Mental Health Association 
(NMBA), and the American Psychiatric Association are urging courts to hold that the execution of 
someone who was mentally ill at the time of the murder also violates the Eighth Amendment. 

Washington's death penalty statute contains a requirement that the Washington Supreme 
Court consider the pl'oportionality ofth~ death sentence. Defendants continue to argue that no death 
sentence can be upheld under this standard since Gary Ridgeway, the Gl'een River Killer, was 
sentenced to life in prison·without the possibility of parole. 

11Susan Cummin.gs, who wus convicted for a murder committed when she was I 6, had her se~tence commuted".".,--~ 
by' Governor Locke in 2004 after she served 20 years in prison. GeraldS. Hankerson, who was convi~o<ted for a murder 
committed when he was 18, had his sentence commuted by Governor Gregoire in 2009, after he has served 20 years in 
prison. 
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APPENDIXB 

Report of the TrialJu.dge, 
State v. Dyl(graaf, No. 86-1-00111-5 

---·---. 

I 
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DATE FILED: 11/6/86 

(tQ be indi6ated by Clerk of Supreme Court) 

Questionnaire.approved 
for use pursuant to Laws 
of 1981, ch ... }38, § 12. 

Superior Court of 

Ca-use No. 

. S,tate v, 

REPORT OF THE TRIAL JUDGE 

Aggravated First Degree Murder Case 

CLARK County, Washington --------------------·------
8 6-l-00111-.5 

JAMES MICHAEL DYKGRAAF 

INSTRUCTIONS: Pl~ase answer each question. If you do not have suffi9ient 

information to supply an answer, please so indica,te after the speci:eic 
. ' 

question. If sufficient space is not allowed on the questionnaire form for 

answer to the question, use the back of the page, indicating the number of 

the question.which you are answering, or attach additional sheets. 

J:f 'more than one. defendant· was .convicted o:E aggravated first deg:l:'ee · 

murder in this case, please make but a separate questionnaire for each. such 

defendant. 

The statute specifies that this report shall, within thirt~ (30) days 

afte·r the entry of 'the judgment and sentence, be submitted to the Clerk of 

the Supreme Court, to the defendant or his or her attorney, and to the 

prosecuting attorney. 

0045 
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- 2 -

(l) Infor.mation about the Defendant. 

(a) Name~ DYKGRAAE' JAMES M!CHAEL Date of Bi:cth: 1/12/63 
La'st, First H:i.ddle 

' ... "l •• ~ •• 

Sex: M [gJ Marital Status: Never Married ~ 
E' 0 Married 0·"' 

Separated D 
Divorced 0 
Spouse Deceased 0 

Race ox:: ethnic origin of defendant: CAUCASIAN 
(Specify) 

(b) Number and ages of defendant's children: 
NONE 

(c) Defendant's Father living: No 0 
If deceased, date of death~ 

Defendant's Mother living: Yes /g) No 0 
If deceas~d, date of death: 

(d) Number of children born to defendant's parents: 5 

(e) Defendant 1 s, education--check highest grade completed:. 

0 0 0 0 D 0 0 0 D 0 0 ~ College: D 0 0 0 
1 2 3 4 s '6 7 8 9 10 11 12 1 ·2 3 4 

Intelligence Level: Low 0 IQ Score: 
Medium o· 
Above Average fZJ 
High 0 

Further explanation or cornrnent: 
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(f) Was a psychiatric evaluation performed: No 0 
If yes, did the evaluation indicate that the defendant was: 

( i) able to distinguish right: from wrong? Yes [g) No 0 
( ii) able to .p.e.x:.cei..>r..e .. ~tb.e. nature and quality Yes ~ No 0 

of his or her act? 

(iii) able to cooperate intelligently in his Yes [3] No 0 
or her own defense? 

(g) Please describe any character or behavior disorders found or other 

pertinent psychiatric or psychological information: 

VARYING DIAGNOSES, INCLUDING "M~XED PERSONALITY DJ:SORDER 1 " "SEXUAL 
SADISM," AND "NON-SPECIFIC PSYCHO-S.E:.X:UAL DISORDER.n, 

(h) Please describe the work record of the defendant: 

(i) 

., " 

HE WORKED FOR BURGER KING FOR 3.5 YEARS PROGRESSING TO THE LEVEL OF 
ASSISTANT MANAGER. HE THEN WORKED AT A HOBBY SHOP FOR APl?ROXIMATELY 
ONE YEAR. HE HAD BEEN UNEMPLOYED, HAVING QUIT HIS JOB AT THE HOBBY 
SHOP, FOR APPROX. 4 MOS. WHEN H~ COMMITTED THE !NSTANT OF~ENSE. 

If the defendant has a record of prior convictions, please list; 

Offense Date -·- Sentence I.mposecl 

ASSAULT·lST DEGREE 8/5/76 3+ YRS. "" JUVENILE 
WITH INTENT TO RAPE INS'l'ITOTION 

tj) Length .of time defendant has :resided in: 

Washington: 23 YRS. County of conviction: 20 YRS. ( 3 YRS. 
IN JOV. INSTS.) 

,.,. 
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(2) Information about the Trial 

.(a) How did the defenct·ant plead to the charge of aggravated first degree 

murder?: 

Guilty 

Not Guilty 

0 

lSl 
Not Guilty by reason of insanity [] 

(b) Was the defendant represented by counsel?: Yes 1ZJ No 0 

(c) Please indicate if thexe was evidente introduced or instructions given 

as .to any defense(s) to the crime of ~ggravated.first degree murder: 

Excusable H6micide 

·Justifiable Homicide 

Insanity 

Duress 

. Entrapment 

Alibi 

Intoxication 

Other specific defenses: 

LESSER INCLUDED OFFENSE OF 
MURDER lS'l' DEGREE AND 2ND DEGREE 

---· --·- .. ·-'-------

Evidence Instruction(s) 

D o· 
D 0 

0 0 

0 0 

0 0 

D 0 

0 0 

0 D 
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(d) If. the defendant was charged with other. offenses which were tried iri 

the same trial, list the other offenses belo~ a~d indicate whether 

defendant. was convic·ted: 

Convicted 

N/A Yes p No 0 
Yes 0 No D· 
Yes tl No 0 
Yes 0 No D 

(e) What agg.:r:ava·ting circumstances, as se·t forth in Laws of 1981, ch. 138· 

§ 2, we.re alleged agaipst th.e defendant and which of these 

circumstances were found to have been applicable?: 

~_gravating Circumste~nces Alleged Found AJ2elicable 
RAI?E Yes ~ No D 
ROBBERY Yes ~ No 0 

~ 

BURGLARY Yes [2J No ·0 
COVER DJ? H!S !DENTITY AS PERJ?E~rRATOR Yes !g) No 0 

(f) I?leas.e provide the names of each ot.her defendant tried jointly with 

this defendant, the.charges filed against each other defendant, and 

the disposition of each charge: 

Name: N/A 
--~-------------------------------

Offenses Charged D'isposition 

. j 
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Name: 

Offenses Charged Disposition 

( 3) Info::crnat:ion 'Concerning the Special Sen tenci.ng Proceeding 

{a) Date of Convic:'tion: 

· Date. speciet1 sentencing proceeding commenced:. . 
~--------------------~ 

(b) Was the jury for the special sentencing proceeding composed of the 

same jurors as th'e jury that returned the verdict to the charge of 

aggravated first degree murder? Yes [2J No 0 
If the answer to the above question is no, please explain: 

(c) Was there, in the court's opinion, credible evidence of any mitigating 

d.r·cumstances as provided in Laws o~ 1981, ch. J-38, § 7? 

Yes IZJ No 0 
If yes, please describe: 

DEFENDANT WAS SHOWN TO HAVE A "MIXED PERSONAL:tTY DISORDER.f/ 
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(d) Was there evi~ence of mitigating circumstances, whether or not of a 

type listed in Laws of 1981, ch. 138, § 7, not described in answer 

to (3) (c) above? Yes 181 No 0 
~-···xf yes r please descri:'be: --~~-· .. :---·· 

DEFENDANT'S FATHER WAS SHOWN TO HAVE BEEN DOMINEERING, 
RELIGI.OtJSLY RIGID, ABUSIVE TOWARD FAMILY MEMBERS AND HAD SEXUALLY . 
ABUSED DEFENDANT'S SIS'l'E:f?-S. 

(e) How did the jury answer the question po$ed in Laws of 1981, ch. 138, § 

6 ( 4) 1 that is: "'Having in mind the crime of which the defendant has 

been found guilty, a.t;e you convinced beyond a reasonetble doubt that 

there are not sufficient mitigating circumstances to merit leniency?" 

Yes D No 0 

(f) What sentence was imposed? _;L::.:.::.I:::..E':::E_:.:.W:....I.::::.O-=.l?:..:.A::.:R~O..:.:L:.::::E:..' ------------~~ 

(4) rnfo:cmation about the Victim 

(a) Was the victim related to the defen~ant by blood or marriage? 

Yes 0 No ~ 

If yes, please describe the relationship: 

(b) What was the victim's occupation, and was the victim an employer or 

employee of the defendant? 

SHE WAS'A TEACHER'S AID AT A PRE-SCHOOL AND AN AEROBICS INSTROCTOR, 
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(c) Was the ~ictim acquainted wi~h the defendant, and if so, how well? 

NO, THEY WERE .. S.'l'.RANGERS. HOWEVER, THEY l.:CVED E'OOR HOUSES Al?ART, BU'r 
HAD NEVER MET .• ,.~w 

" ' ~ .................... ~ 

(d) lf the victim was a resident of Washington; please sta'Ce:~ --:-·-·--·"7" H• -·- ·-· 

Length of Washington residency: 24 YEARS 

County-of residence: CLARK -----------------------------------
Length of residency in that county: 1.5 YEARS 

~---------------------~-----------

(e) Was the victim of the same race o:r ethnic origin as the defendant? 

Yes lS] No 0 
If no; please state the victim's race or ethnic~rigln: 

(f) Was tha victim of the same sex as the defendant? 

Yes 0 · No [g) 

(g) Was the victim held hostage during the crime? 

Yes [g) No 0 

If yes, for how long: UP TO ONE HOUR 
~~----~----------~~------~----------~-----

(h) Please describe the nature and extent of any physical harm or torture 

inflicted upon the victim prior to death: 

HELD !N BONDAGE WITH BOTH HER ARMS AND LEGS TJED TO HER BED; S8XUAJ.,LY 
ASSAOJ:,TED; FORCED TO BEG THE DEFENDANT TO HAVE SEX WITH HER; STRANGLBD 
FOR AT LEAST 3 TO 5 MINUTES; SHOT AT POI.NT BLANK RANGE IN THE NECK 
WITH A ~AWED OFF SHOTGUN CAUSING A GAPING WOUND. 
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(i) What was the age of the victim? 24 
~~----~--------------------------· 

(j·) What· type of weapon, if any, was used in the crime? 

LIGATURE, KN :U'E 1 SAWED-OFF SHOTGUN --· .............. ........_~--

(5) Infoxmation about the Representation. of ,Defendant 

(If more than one couns~l repr.esented'the defendant, .answer each question 

sepa:r:ately as to each counsel. Attach separate sheets con.taining answers 

for additional counsel.) 

·(a~ Name of counsel: RACHEL PETERSON AND·MICBAEL FOISTER 

(b) Date on which counsel was secur~d: FEBRUARY 1986 
--~~~~----~----------------~~~ 

(c) Was counsel retained or appointed? If appointed, please state the 

reason therefor: 

APPOINTED--DEFENDANT STATED HE WAS WITHOUT FUNDS 

(d) How· long has counsel 'practiced law, and what is the nat.ure of 

counsel's practice? 

TEN YEARS - PRIMARJ.:t,Y CRIM!NAJ .. LAW, SOME GENERAL PRACTICE/TEN ";{EARS 
PRIMARILY CRIMlNJ.\1, LAW,. 3 YEARS DEP... l?ROSJ!:CUTOR, 

(e) Did the same counsel serve at both the trial and the special 

sentencing proceeding, and if not, why not? 

YES 
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( 6) Gene raJ. Considera t:i.o:ns 

(a) Nas the race or ethnic origin of. the defendant, vi,ctim, or any wi t).;t~.ss 

an appa~ent factor at trial? 

Yes 0 No !g) 

If yesr please ~xplain~ 

(b) What percentage of the population of the county is the same race 9r 

ethnic origin as the defendant? 

Race Ethnic Origin 
~-

lJ.nder 10% 0 0 
10 - 25% 0 0 
25 50% 0 0 
50 - 75% 0 0 
75 - 90% D 0 
Over 90% 0 131 

If there appears to b~ any rea,on to answer this question with respect 

to a county other than the county in which the trial was held, please 

explain: 

---· -··- _, _____ _ 
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(c) How many persons of the defendant•s or victim 1 s race or ethnic origin 

were represented on the jury? 

Defendant: 12 ·--------
Vi_ctim: 12 

Further explanation or comment: 

(d) Was the~e any evidence that persona of any particular race.or ethnic 

o:r:igin were systematic.ally excluded from the jury? 

Yes 0 

If yes, please explain: 

THERE WERE 2 Bl.ACI< 'J?BRSONS ON THE PANEL ·ONE WAS CALLED AND 
PEREMPTORILY CHALLENGED FOR H~S VI?WS ON THE DEATH PENALTY. 

No rgj 

(e) Was the sexual orientat:Lon .. of the defendant, v3.ctim, or· any witne~.s an 

apparent fcictor at ~rial? 

Yes 0 No !g] 

If yes, please explain: 



22433407 

- 12 - . 

(f) Was the jury specifically instructed to exclude race, ethnic origin, 

or sexual preference as an issue? 

Yes D No [gl 

-
(g) Was there extensive publicity in the community concerning this case? 

Yes f2J · No D 

(h) Was the jury instructed to disregard such publicity? 

Yes 0 No 0 

(i) Was the jury ~nstructed to avoid any influence of passion, prejudice 

or any other arbitrary factor when conside~ing its verdict or its 

' findj.ngs in the special sentencing proceeding? 

No 0 

(j) Please describe the nature of any ev:'idence suggesting the necessity 

for instructions of the type describ~d in 6(f) through 6(i) above 

which were given: 

NONE 
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(k) General comments of the trial judge concerning the app:r:·opriateness of 

(a) 

(b) 

(c) 

(d) 

(e) 

.{f) 

(g) 

the sente·nce, considering the crime, the defendant, 'and other relevant 

factors: 

----·-
THE JURY VOTED 11-1 IN FAVOR OF IMPOSING THE DEA'l'H PENA.LTY. . THE X.,ONE . 
DISSE~TING JUROR INDICATED TO HIS FELLOW VENIREMAN THAT HE HAD A 
STRONG PHILOSOPHICAL OPPOSITION TO THE DEATH PENALTY THAT HE HAD NOT 
REVEALED DURING VOIR DIRE, HE TOLD OTHER JURORS AT THE END OF THE 
GUILT PHASE THAT HE WQULD NEVER VOTE TO IMPOSE THE DEATH PENALTY. 

(7) Information about the Chronology of the Case 

Date of offense: 1/13/86 

Date of arrest: 2/7/86 

Date trial began: 9/2/86 

Date jury returned verdict: 9/23/86 

Date pos~-tiial motions ruled on: 10/30/86 

Dat~ special sentencing proceedin~ began: 9/29/86 

Date sentence was imposed: 10/30/86 

(h) Date this trial judge's report wae completed: 1;/3/86 
~~~~----------------

JOHN SKIMAS 
TRIAL JUDGE 

I 

' 
I 
'' 
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Capital Punishment 
~ ...... ~,,M.,.., .... ,.,....-M~o"'""'' .... '"""......,.,... .. '\1\1 ~\ ...... I.~Oio~>ll'o<>t--o-....-.--~._ll_.._.,_..,._,,,,,.,... ... ll .... o~o---···~-_...,. ....... ..,, 
The capital punishment $ystem Is dracr!m1natory and li!tbltrary <md (nherently 
vtolale$ \he Constitutional ban against oruelsod unus.~mt punishment. Ttw ACLU 
opposes the cleath penalty In all clroumstances 1 e~nd looks iorwMd to the day 

· whet'\ thlil Un1\ed States joins \ha matori\y of nations In abolf~I11!'1G it. 

~10M!! 1 SA!'Il: OOMMUNIIII:l$1 !'AI~ SSNteNCS$t CAPlTAI. PUNISHMENT 

The ACT,U Cnp!tnl Pun!stnncslt l'm)oct (01'1') worl~1 to nboll$11 tho d<mth l,)UMlty 
nntlonall)•through dlt'flct Nl)~esont~tlon a~ ll'llll a~ tht'Ou~;h BINiteglc llt!gatioll1 ~dvocaey, 
)1Uhlic educatil)l1, anrlmetltodng and trit!nlng prognsm~ ior cnpitnl dofc11.~e team a. R<:ad 
more nlJotlt the CHt>ltlill'unl$hmanl: l't·<\foct" 

MAKE A 
DIFFERENCE . 
Your aupport. Mlpo thQ , 
A¢1,U npposu Qaplt~t 
pm~•h111•11t •M dq(oml 
~ bron« mngo of olvll 
llbortlo$, 

There a1·e mnny fn1.'tor8 that ntnltolt irnpn~sillle that llm 
<lenth )len(l]l:y will eve.~ he fah• Ol' just. Thcso include: 

!,ad( uf ~ffc(,'\lvo oouitsol;, Mnny uajlital ddeitdcrslack tlw 
resources nntl t1•MnJng to provldo ndcquntc ~otm&c\ to their 
cli~nts. Uniol'tUnatoly1 qualitY of cottuscl ~~ u good 
'\Wil<ilclo~ of who w\1! litre 1\nd Wh() wl\( fnm!, o.Y.MU\101\, 

Execution mbthodsr'L'here are s!g'nificant problems with 
th0 fivo methods ou1-rcntly used to m;actll~ people (lethal 
!f\)ectllm, electi'Ooutlou1 tir!ng •<Ji!ad, bnnglnr, ntl(l the gas 
r.l1amher), nil of which \~olnta the cons!lt\ltlonnl bun on 
¢•ttol nod unusnl\l punlshmont. 

l~~~ctttlngthc ht<tOCO!tl\ lilumlreds ofpuopl~ have beea 
rtlloustldft•om donthrowafW being found hmocent ofthe etime for which thtl)'woro 
conviatcd. T•'or othor,1,sorions do\tbl$ubout their g11ilt dldn't come to li)Jht until it w!lS 

t~o late, We cAnllOt 11sk executing avon one Innocent por~on. 

.Junk ~loncor 'l'oo of\on, um•al!ub!o tootimony busod 011 foully mathod!l and hcllofo \.<1 

Mroduood ill dnath ponulty cR~e.~. 'I11is hmges from diapt·oven flro aci~ncc UJU(trios u~cd 
tl> bMk at'.IOtt chat'g~$ to wl'ong(ul ~ltnractMI7AJtl~ns hMed on tho mco of the dnfondant. 

lr.XL'<:l\tting the mentully11\; Standurds for protecting th~ m<mtally ill nnd intellectttally 
clfsnblcd ft'Om exooution nre fnrtoo low, and thm·e nte fur too muny people with ac'Vet•c 
mental illness ott danth t•ow. E~c<:ut!ng paoplo suffe1•lng from mentul Ulhes" oQnstltntc$ 
~l'l.tel nnd unusual punls~mont. 

Ruchti dlspmitio..~ in tho dllltth ponally: RAcinl bla.q porvll<IOS the douth penalty, ftomjury 
se\octlon through <1cclsions nbout who fMell e.xecution. 

lt Is lncrenslnglyiln(>osslbl~ to lgnore the truth thnt the death Jlonalty ls deeply flnwod. 
Mom nnd more JlCOplc nr~ calling for Ita ~ncl, and 17 statcsltnvc nhollsllcd thecleoth 
penalty slncc it was re!Mtntod. The ACLU w!ll COtltinu~ to vtot•k with l\s rlffillnt~s l\Od 
partetorganlr.ntlona nro11nd the <tmmtry tn uhollsh It once ott<~ fot• nll. 

Action$ 

l'.nd the Denth l'enttlty In Y~l1r Stntc (tllfip): '!he atntc of Georg! a !1M oxecntcd Troy 

http://www. aclu.org/oapital-punishment · 

l"iiiCO'GC5"F'iiG"Hrs-l 
·::.~-~:.::.:::::~.::~::::::::.~!· 
I !3~.~:;;~~:-~:~~~:~~;~~- ! 
I 

lnllar¢erllllon: Wsakly 1 
Hlghllglils · ' 

I' VICTORY! One Less j 
Persort Faces l'ixeeutlon ! 
111Aiabama ! 

I 
I 

I 
I 

'Taxaa Court Upholds 
Oaath Sentmnce of 
Innocent Mm'\ Although 
''There Is Something 
V~ry Wrong" wltlt Caso 
Agslnst Him 

I 

1 
So~ All b 1 

I""'" '"" "'""""" '' ""-'""" ~ "'"'"" '""""'' I 
TRENDING TOPIC$ ' 
~- ....... - ... - - .......... - .. ! 

j Gov~mmant Stnve1WanC<l j 

I 
Locallon rmcklng I 

1 
Ollll Phones & Smorlphonoa I 

; Pollco Sur-MiancG 

! Oomestlo Dronos 
I 

Onilna Privacy · ; 

·i Froodom of Sxprooslon ! 
I Olvll L!bortlas In the Dlollal Ago ! 

NOM I 
I Marrlago for Sama·Sex ! C<)Up!a~ 
l 1 
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L ...... ~ ...................... ~ .... J 
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,_, ...... --~~- -~····-·"'"\ 
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Criminal law Roform " 
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Oa1•is, desplte ser!oua ~onoomq • 
tlll\t h~. wns wl'ongly oottv!ctod In, 
19S9 otlcllllng a poll co offlcet•. 

11tls wse mnkos olenr tllnt th~ d~uth penalty Wiltem in the tJn!tod States Is orokon 
beyond t'<lp~lr, It Is ~~bitrmy, dlscrlmlnnlor)' end eotMS ntan enormous CQ$1 to 
taxpnyors, 1\tld it must be en de(!, 

RC/lourccs 

11tc Case AguinHt tho l:llillth l'ottnlcy: 11m Amcr!enn CMI Liberties 1Jniotl bcll!lVea the 
d~atl1 penalty !nltarontlyvlolotCll thn constitutlonul bon analllsl crttcl u11d unusual 
p,un!ahmcnt nnd the gll~l'lltltcc.~ of duo ]ltiJOcss oflnw nnd of cqunltn'Otcotiot\ ufidcrthc 
h1w. Furthennoro, wo huld thnt the litnte should not mTognto unto lt~clfthe dg1•t to kill 
humnn heln~s ~ e.speolall)• \l'hort It kllls wlth pr~.muditatloll n~~<l c~rombuy, in tho 11nme 
oftlto tuw orin the name ofits1Jeople, ot·,whnn it docs salt\ nn ut•hitl'at')l und 
d[sct•hn!nntmy foshlon. 

Death Penalty Wll $0lM fa~ts and numbol'11 on tho clcnth ponnlty, 

Seo nl\ ACLTJ Cupitoll'unlohmont ~1soo 

' ' 
' RELATED LINKS OUR HISTORY : INF!OGRAPHlC$ 

""'}-t ""I" ••• ,..... • .....,. ...... ,., • 

I·~~~~!"P.f.{~~~~:~.·:·~-·~ Olg Pmnts, Broken Dreetn$~ 

1 ~et People Vote: 
1 , Removing Roslrlotlonu and I 
, aarrler~ to Volin~ 1~ , 
l Arnorlcu ' 
I I 

Know Your Voting Rights: 
Sk1to·by·Stato V~\et 

1 Information 

' I 

h. ... . ...:·:~~.! 
TAKE ACTION 

Tho death panalty eysiOil\ In 
the Untted StM~s Is broken 
beyond rop~lr, It Is arbllmry, 
dlsorlmlnaloty and como a at an 
enormous oost to texpay~ra, 
and It must be ended 

End tha beath Penattyl >f 

VIDEO PODCAS"fS' 
I, 

Cnnl'J:S P 
LcMro n 
Rapo1ts » 

,,, .. ~ ,, .. ,, . .. . ~ .. ~. ... ~ ' .. .. ....... " ,.. 

1 MlchiQ,a.n's \ ' 
I 

ACLU Contera ,, 
Pto"" liotOQSI$ • 
MIAo•IIAilMUS > 

War ON ! I 

Women 
ArrrNING1'liE BILL OF Rmrli'B i Micbigllll.'S Wt\1' On 

: Womo11 ~ ll~ tbe '1'0 CRIMINAL ,ll)!rl'J(lf( 
lihnnbtlrs 

Moro HistorY » 1 Lu~nch ~ 

Moro tnfoGrnplile$ » 
,!.,,,, ...... "' •• ,.,/al,l I M P\, 1~'''" I 

http:/ /www.aclu.org/~apital-punishment 

I 
i 
! .Afdt<lll·AtMtlC!\1\S 
: r~xchtded from Capital 
Cn~e ,rurle~ 

l 
I 

W~tolt Vldoo >> 

!IJurQ Y!dM~ ,, \ 
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Pl'edictable DPXC Poll on the Death Penalty ~ Crime and Consequences Blog 

HOM!: 

<<News Soan ! Main I Selling the Supreme Court>> 

Predictable DPIC Poii'Ot\ the O~ath Ponally 
Novombor 16, 2010 3129 PMI POl ted by ~enll<huldo£e•rl o Commco<• 

Tho Ooath Penally Information Canter has announced Its poll. on (what aloe?) tho 
death penalty, Ia anyone larnlllar with DPIO, It will oorna ns no ~urprlse, as Doug 
Berman notes at SL&P, "that thl& latest poll was conduct In uway designed to 
prompt an\J•dealh·penalty responses," 

For example, they ask people which of !our statements they are agree with, all 
beginning, ''rha penally for murder should be .... " 

Note the slngu\ar. One p~nalty for a!\ murders. Should we \:le surpnaed \hal only 1/3 
of th~;~ people think all murderers should be executed? Of rwurse not. 

L~let,they go on to rea~ the people "facto'' about the death penalty thut ure not fai)Js 
or that are mlsleadlrlg half truth!!, They drag nut the tlfed, discredited "lnnoeenca 
llst," and state aa a '~act" that "Since 1973, 138 people have been rehiasad from 
death row after being exonerated of thelr.orlmes," We have boen through that many 
Urnes. 

Then thoro Is, "Over the paM so year~, states tn the South h~v.e acoounted for ao 
percent of a!( executions and have the highest murder rate, States ln the Norll1aast 
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Certificate of Service by Electronic Mail 

Today I directed electronic mail addressed to the attorney for the 

respondent, Suzanne Elliott, at Suzanne-elliott@msn.com, containing a copy 

of the State's Answer to Monfort's Cross-Motion for Discretionary Review, in 

STATE V. MONFORT, Cause No. 88522-2-1, in the Supreme Court, for the 

. State of Washington. 

I certify under penalty of perjury of the laws of the State of Washington that 
the foregoing is true and correct. 

c-o-~~---·------·---- o.3..--.R.._.o -/.!3 
Name Date 
Done in Seattle, Washington 



Certificate of Service by Electronic Mail 

Today I directed electronic mail addressed to the attorneys for the 

respondent, Todd M Gruenhagen, at todd.gruenhagen@acapd.org; Stacey 

Lee MacDonald, at stacey.macdonald@acapd.org; Carl Franz Luer, at 

carl.luer@acapd.org, containing a copy of the State's Answer to Monfort's 

Cross-Motion for Discretionary Review, in STATE V. MONFORT, 

Cause No. 88522-2-1, in the Supreme Court, for the State of Washington. 

I certify under penalty of perjury of the laws of the State of Washington that 

~~ -- CJ3 -..Z.P -/3 
Name Date . 
Done in Seattle, Washington 



OFFICE RECEPTIONIST, CLERK 

To: Ly, Bora 
Subject: RE: State of Washington v. Christopher John MonforUCase # 88522-2 

RECEIVED 3-20-13 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. 
Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the 

nal of the document. 
From: Ly, Bora [mailto:Bora.Ly@kingcounty....gov] 
Sent: Wednesday, March 20, 2013 3:48 PM 
To: OFFICE RECEPTIONIST, CLERK 
Cc: Dwyer, Deborah; 'suzanne-elliott@msn.com'; Summers, Ann; Luer, Carl-acapd.org; Gruenhagen, Todd-acapd.org; 
'stacey.macdonald@acapd.org'; Whisman, Jim 
Subject: State of Washington v. Christopher John Monfort/Case # 88522-2 

Dear Supreme Court Clerk: 

Attached for filing in the above-referenced case, please find the State's Answer to Monfort's Cross-Motion for 
Discretionary Review. 

Please let me know if you should have difficulties with this electronic filing. Thank you. 

Sincerely, 

Bora Ly 
Paralegal 
Criminal Division, Appellate Unit 
King County Prosecutor's Office 
W554 King County Courthouse 
516 Third Avenue 
Seattle, WA 98104 
Phone: 206-296-9489 
Fax: 206-205-0924 
E-Mail: bora.ly@kingcounty.gov 

For 

Debbie Dwyer 
Ann Summers 
Senior Deputy Prosecuting Attorneys 
Attorneys for the Plaintiff 

1 


