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A. IDENTITY OF RESPONDING PARTY

Respondent, the State of Washington, seeks the relief

- designated in. part B.

B. STATEMENT OF RELIEF SOUGHT

The State asks this Court to deny Monfort's cross-motion for

discretionary review under RAP 4.2(e)(2).

C. FACTS RELEVANT TO MOTION

Most of the relevant facts of this case ha\(e been set forth in -
.the pleadings already filed with this Court. The following relevant
facts hay be helpful to the Court’s determination of Monfort's cross-
motion for discretionary review. |

In July of 2012, Monfort argued that the death penalty notice
in this case should be stricken because the State “failed to comply
with the mandates of RCW 10.95.040.” Appendix G to State's
Motion for Di'scretionary Review, at 1. In particular, Monfort argued
that the facts and circumstances Qf the crime “are not relevant” to -
the prosecutor's décision to seek the death penalty. Id, at 11.
Moﬁfort.argued that the prosecutor in this case violated
RCW 10.95.040 by considering the facts and circumstances of the

| .
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crime in deciding whether to seek the death penalty. Inits oral
ruling denying the motion to strike the déath penalty notice on this
basis, the trial court stated “the argument that the [S]tate cannot
consider the crime in weighing mitigating factors defies logic and
requires a strained interpretation of the statute.” Appendix A to
State’s Motion for"Disoretionary Review, at 23. On March 6, 2013,
the trial court entered its written order, denying the defense motion
to strike the death penalty notice on this basis. Apbendix C 'to
State’s Motion for Discretionary Review, at 1.

In September of 2012, Monfort filed a motion to strike the
death penalty notice' in this case based on social science research
conducted by aoademicé participatiﬁg in the Capital Jvury Project
(hereinafter _“CJP_”). in sum, based on interviews with jurors from
capital cases in other states, these academics have concluded that
the juries in thosé cases were confused by the jury instructions |
presented to them and failed to follow the law. In its oral ruling on
February 22, 2013, the trial court concluded that, “[tjhe court, while
finding Dr. Foglia’s testimony wholly credible is not persuaded that
voir dire by competent cpunsél cannot adequately result in the

'.exclusion of jurors who will not follpw the léw,” and “careful wording

of jury instructions can deal with all of the flaws that the defense

-
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has addressed with the exception of the statutory verdict form,
whicﬁ, indeed, is confusing. But the court will invite the parties to
submit an explénatory instruction.” Append‘ix A to State's Motion
for Discretionéry Review, at 24-25, On March 8, 2013, the trial
court ruled “the defendant’s motion to strike the death notice
because jurors in othér states and other cases were confused by _
the instructions given in other states ahd other cases is denied.”
Appendix C to State’s Motion for Discretionary Review, at 1. The
trial court also ruled “the defendant's motion to strike the death
notice because the Washington Pattern Instructions are Confusing
is denied.” |d.

D.  GROUNDS FOR RELIEF AND ARGUMENT

The two issues identified in Monfort's cross-motion for
discretionary review do not meet the criteria set forth in RAP 2.3(b).
Therefore, this Court should deny the defendant’s cross-motion for
discretionary review. As this Court has stated, “[a] party moving for
discretionary review of an interléoutory trial court order bears a
heavy burden” to demonstrate that immediate review is justified.

In re Grove, 127 Wn.2d 221, 235, 897 P.2d 1252 (1995).

1303-22 Monfort SupCt



| 1. MONFORT'S CLAIM THAT THE PROSECUTING'
ATTORNEY VIOLATED RCW 10.95.040 BY
.CONSIDERING THE FACTS OF THE CRIME IN
DECIDING WHETHER TO SEEK THE DEATH
PENALTY DOES NOT SATISFY THE '
REQUIREMENTS FOR DISCRETIONARY REVIEW.
The trial court did not commit obvious error or probable error
in denying Monfort's motion to dismiss the notice of special
sentencing proceedihg on the basis that the prosecuting attorney
violated RCW 10.95.040 by considering the facts of the charged
crime in deciding whether to seek the death penalty. Viewed within

the context of the constitutional requirements imposed by the

United States Supreme Court, the plain language of the relevant

Washington statutes demonstrates that the presence or absence of

mitigating circumstances must be considered in relation to the facts
and circumstances of tHe crime. The trial court properly ruled that
the prosecutor did not violate the statute by considering the facts
and circumstances of the crime.

As the United States Supreme Court explained in wlﬂ(gn_ga_g.
v. Marsh, 548 U.S. 163, 173-74, 126 S. Ct. 25186, 2524-.25, 165
L. Ed. 2d 429 (2006) (emphasis added):

Together, our decisions in Furman v. Georgia, 408

U.S. 238, 92 8.Ct, 2726, 33 L.Ed.2d 346 (1972)

(per curiam), and Gregg v. Georgia, 428 U.S. 153, 96
S.Ct. 2909, 49 L.Ed.2d 859 (19786) (joint opinion of

-4
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. Stewart, Powell, and STEVENS, JJ.), establish that a
state capital sentencing system must: 1) rationally
narrow the class of death-eligible defendants; and
(2) permit a jury to render a reasoned, individualized -
sentencing determination based on a death-eligible
defendant’s record, personal characteristics, and the
circumstances of his crime. See id., at 189, 96 S.Ct.
2909. So long as a state system satisfies these
requirements, our precedents establish that a State
enjoys a range of discretion in imposing the death
penalty, including the manner in which aggravating
and mitigating circumstances are to be weighed. See
Franklin v. Lynaugh, 487 U.S. 164, 179, 108 S.Ct.
2320, 101 L.Ed.2d 155 (1988) (plurality opinion)
(citing Zant v. Stephens, 462 U,S. 862, 875-876, n.
13, 103 8.Ct. 2733, 77 L.Ed.2d 235 (1983)).

In order for a state’s death penalty scheme to be constitutional it =

must be both narrowing and individualized. A scheme is
individualized if it allows the decision maker to decide puhishment

| based on both the facts of the crime and the defendant's personal

oharacteﬁstics. Id. ‘As the Court explained in Gregg v. Georgia,

“Iw]e have long recognized that ‘[flor the determination of

sentehces, justice génerally requires . . . that there be taken into

account the circumstances of the offense together with the

character and propénsities of the offender.” Greqg, 428 U.S. at

189 (quoting Pennsylvania ex rel. Sullivan v. Ashe, 302 U.S. 51, 55,

58 S. Ct. 59, 82 L. Ed. 43 (1937)) (emphasis added).

©1303-22 Monfort SupCt




- This Court_has found that RCW 10.95 et seq. establishes a

constitutional death penalty procedure because it both narrows the
class of persons eligible for the death penalty and requires én
individualized determination of whether the death-penalty is
appropriate in a particular case. State v. Rugé, 101 Wn.2d 664,

699, 683 P.2d 571 (1984); Campbell v. Wood, 18 F.3d 662, 674-75

(9™ Cir. 1994), cert. denied, 511 U.S, 111.9 (1994). Individualization
occurs twice under Washington's statutes: when the prosecuting
attorney 'decides, whefher to seek the death penalty, énd when the
_jury decides whet.her to impose the death penalty. As to the fi‘rst
step, RCW 10.95.040(1) provides that:

If a person is charged with aggravated first degree
murder as defined by RCW 10.95.020, the
prosecuting attorney shall file written notice of a
special sentencing proceeding to determine whether
or not the death penalty should be imposed when
there is reason to believe that there are not sufficient
mitigating circumstances to merit leniency.

As to the second step, RCW 10.95.060(4) provides that:

Upon conclusion of the evidence and argument at the
special sentencing proceeding, the jury shall retire to
deliberate upon the following question: “Having in
mind the crime of which the defendant has been
found guilty, are you convinced beyond a reasonable
doubt that there are not sufficient mitigating
circumstances to merit leniency?”

1303-22 Monfort SupCt




In construing a statute, a court's primary objective is to

ascertain and carry out the legislature’s intent. State v. Jacobs,

154 Wn.2d 596, 600, 115 P.3d 281 (2005); State v. J.P., 149
Whn.2d 444, 450, 69 P.3d 318 (2003). If the meaning of the statute
in question is clear from its plain language, legislative intent is

derived from the plain meaning"ﬂof that statutory language alone; no

further interpretation is necessary, .Sta{e v. Wentz, 149 Wn.2d 342,
346, 68 P.3d 282 (2003). The plain rﬁeaning of a statutory
provision is to be discerned from the ordinary meaning of the |
IangUage at issue, but not viewed in isolation; rather, the cou'rt must
consider the context of the statute in which that provision is found,
related provisions, and the s‘catﬁtory scheme as a whole, Jacobs,
164 Wn.2d at 800-01.

Monfort argues that in regard to the first step of
individualization contained in RCW 10.95.640‘(1)~the prosecuting
attorney’s decision to seek the death penalty—the prosecuting
attorney may not consider the facts of the crime. The claim is
contradicted by the plain language of the'relevant,statutes, and it
defies common sense. RCW 10.95.040 requires the prosecuting
attorney to consider “whether there is reason to believe that there

are not sufficient mitigating circumstances to merit leniency.”

. -7 -
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RCW 10.95.070 sets forth a non-exclusive list of “relevant factors”
that the trier of fact may consider in deciding whether there are,
sufficient mitigating circumstances to merit leniency. These

relevant factors include:

(2) Whether the murder was committed while the
defendant was under the influence of extreme mental
disturbance;

(3) Whether the victim consented to the act of murder;
(4) Whether the defendant was an accomplice to a
murder committed by another person where the .
defendant’s participation in the murder was relatively
minor;

(5) Whether the defendant acted under duress or
domination of another person;

(6) Whether, at the time of the murder, the capacity of
the defendant to appreciate the wrongfulness of his or
her conduct or to conform his or her conduct to the
requirements of law was substantially impaired as &
result of mental disease or defect.

(8) Whether there is a likelihood that the defendant
will pose a danger to others in the future.

This list of non-exclusive mitigating circumstahces conclusively'
demonstrates that the facts of the crime must be considered in
determining whether “there are not sufficient mitigating
circumstances to merit leniency,” as required by both RCW -
10.95.040(1) and v10.95.060(4). For example, the facts of the crime
must be considered in determining whether the murder was

committed while the defendant was under an extreme mental

8-
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disturbance. The facts of the crime must be considered in

determining whether the victim consented to the act of murder. The

- facts of the crime must be considered in determining whether the

defendant was an accomplice to a murder committed by another
person and the defendant’s participation was relatively minor, The
facts of the crime must be considered in determining whether the
defendant acted under duress. The facts of the crime must be
considered in determining whether the defendant's capacity to
appreciate the wrongfulness of his conduct was éubstantially
impaired at the time of the murder. And finally, the facts of the
crime, and particularly the defendant’s rélatEOnship with or the lack
of any reiationship with the victim, must be considered in
determining whether there is any likelihood that the defendant will
pose a dangef to others in the future.

This Court’_s cases impliedly recognize‘what is obvious from
a sensible reading of the plain language of the statutory sohemev:
that considerétion of the facts of the crime is a crucial aspeb‘r of a

prosecutor’s decision to seek the death penalty. See State v.

Davis, 175 Wn.2d 287, 357, 290 P.3d 43 (2012) (noting that the

strength of the case as well as mitigating evidence properly

influences a prosecutor’.s decision not to seek the death penalty);

-0-
1303-22 Monfort SupCt



Rupe, 101 Wn.2d at 700 (noting that “prosecutors exercise their
discretion in a manner which reflects their judgment concerning the
seriousness of the crime or insufficiency of the ev)’dence” in
determining whether to seek the death penalty) (emphasis added);

State v. Campbell, 103 Wn.2d 1, 26-27, 691 P.2d 929 (1984)

(same, quoting Rupe, 101 Whn.2d at 700).

Statutes must be interpreted to aVoid ébsurd results. J.P.,

149_Wn.2d at 450. The legislature is presumed to intend that its
A enactments should not result in absurdity. State v. Vela, 100
Wn.2d 636, 641, 673 P.2d 185 (1983).

Monfort's proposed interpretation of RCW 10.95.040(1)
would lead to absurd results and in all likelihood render
Washington's death penalty scheme unéonstitutionally arbitrary.
How could a prosecuting attorney make a rational decision as to
whether to seek the death penalty without cohéidering the facts of
the crime? | |

Monfort's proposed construction would also be impossible to
implement. How could the prdsecuting attorney shield himself or
herself from the facts of the crime so as to consider only potentially

mitigating evidence?

- 10 ~
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In shorf, the prosecuting attorney must oonéider the facts
and circumstances of the crime in deciding whether to seek the
death penalty. The trial court did not commit obvious or probable
error in ruling that the prosecuting attorney did not violate
RCW 10.95.040(1) in this case by considering the facts and
circumstances of thé crime in deciding whether tb seek the death
penalty.

In addifion, the trial court's ruliné does not render further
proceedings useless or substantially limit Monfort's frgedom to act.
RAP 2.3(b)(1) and (2). Monfort is free to raise this claim of error on
direct appeal should he be convicted.

- Monfort argues that this Court should accept review of this

issue because the Court has accepted review in.State v. McEnroe,

No. 88410-2. However, the issue raised in Supreme Court

No. 88410-2 is differént both substantively and procedurally from
the issue that Monfort raises here. In McEnroe, this Court granted
the Stéte’s motion for'discretionary review of the trial court’s ruling
striking the notice to seek the death pénalty because, in the trial
court’s view, the prosecutor improperly considered the “strength” of
the evidence. The trial court in McEnroe, like the trial court in this

case, rejected the defense argument that the proschtor could not

-11 -
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consider the facts and circumstances of the crime at all when
deciding whether to seek the death penalty. Accordingly, the
pending appeal in McEnroe does not provide any reason to grant
Monfort’s cross-motion for discretionary review.!
Finally, Monfort argues that review should be accepted due
to public interest in the death penalty, é_nd the eXpense incurred by
capital litigation. [f this were the standard, this Court would be
required to accept intverlocutory appeal of every issue Iitigated in
eéch case in which the death penalty is soughf, no matter how
lacking in merit. In all cases, including those in which the death
penalty is sought, the standards of RAP 2.3(b) must be met to |
warrant interlocutory appeal. . |
2. MONFORT'S CLAIM THAT THE DEATH NOTICE
SHOULD HAVE BEEN STRICKEN BECAUSE SOME
SOCIAL SCIENTISTS HAVE CONCLUDED THAT
JURORS IN OTHER CAPITAL CASES IN OTHER
STATES HAVE BEEN CONFUSED BY JURY
INSTRUCTIONS IN THOSE CASES DOES NOT
SATISFY THE REQUIREMENTS FOR
DISCRETIONARY REVIEW.

Monfort argues that this Court should accepf interlocutory

review of the frial court's denial of his motion to strike the death

penalty based on the conclusion by some social scientists that

" Indeed, in the McEnroe case, this Court previously denied the defense motion
for discretionary review on the precise issue presented in this cross-motion by
order of this Court on October 8, 2010 in Supreme Court No, 84693-6.

-12 -
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jurors in capital cases in other states have been confused by the

instructions given ih those cases. Monfdrt makes no argument that
this issuéA meets the standards of RAP 2.3(b), and for this reason
alone review of this issue should be denied.

The trial court did not commit obvious or probable error in
~ denying Monfort’s motion to strike the death penalty notice on this
rbasisv. The trial court reasonably concluded that any flaws identified
by the CJP research into prior cases from other states can be
addressed in carefﬁl jury selection and carefu! wording of the jury
instructions in this case. Appendix A to Motion for Discretionary

Review, at 24-25. See In re PRP of Yates,  Wn.2d |, 2013 WL

991900 (March 14, 2013) (refusing. to prescribe a single method of
jury selection in capital cases and finding the jury instructions and
statutory question constitutional).

In short, Monfort argued below that Washington’s death
: penélty is unconstitutional in light of the cohclusibns draWn by the
social scientists involved in the CJP, although Washington's
scheme was not the subject of the study and no Washington‘jurors
were inte_rviewed as part of the study. Statutes are presumed to be
constitutional, and the party chailenging a statute has the burden of

proving it unconstitutional beyond a reasonable doubt. State v.

-13 .
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Ward, 123 Wn.2d 488, 496, 869 P.2d 1062 (1994). The
Constitution does not require a‘ capital sentencing process to be a

rigid and mechanical application of fac’:toré. Barclay v. Florida, 463

u.s. 939, 950, 103 8. Ct. 3418, 77 L. Ed. 2d 1134 (1983). As Iohg
as jurors’ discretion is guided in a oonstifutionally adequafe Way,
and their decision is not wholly arbitrary, the oo'nstituﬁonal demands
are met. Id. ltis impoésible to attain a'perfect procedure, and the

Constitution does not require such, MoCIieskev v. Kemp, 481 U.S.

279, 313, 107 S. Ct. 1756, 95 L. Ed. 2d 262 (1987).

Below, Monfort fell far short of proving beyond a reasonable
doubt that Washington’s death penalty scheme is unconstitutional,
based oh the conclusion of some social scientists that jurors in
other states have been confused by the jury instruofions in those
cases, or did not follow the instructions. The flaws in the
methodology used and the conclusions drawn by the CJP have
been outlined ét length in the Prosecution’s Response To
Defendant’s Motion To Strike Death Penalty Notice of Special
Sentencing Procéeding, Convene Separate Juries, and Request
Evidentiary Hearing, attached hereto as Appendix A. The CJP
findings were not.uncontested below, as Monfort claims, and the

trial court certainly did not adopt them. Beyond those flaws,

- 14 -
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however, it must be noted that the individual or collective thought
processes of jurofs “inhere in the verdict” and cannot be used to
impeach a jury verdict. State v, Ng, 110 Wn.2d 32, 43-44, 750 P.2d
632 (1988). As such, it makes little sense to allow the statements
of other jurors, in other cases, from other states, using other
instructions, to be used to challenge the constitutionality of the
poténtial decision of Monfort's future jury, even before the jury has
been selected and instructed and a verdicf rendered. The trial

~court did not commit obvious or probable error in rejecting this
challenge.

Additionally, Monfort argues that notice of intent to seek the
death penalty should have been stricken because CJP's research
indicates that the outcome of cases in other states may have been
influenced by race: either the race of the defendant, the - race of the
victim olr the racial composition of the jury. None of the evidence
presented in this case purports to show that the death penalty has
been imposed in an unconstitutionally disproportion.ate way in the
state of Washington.? Should Monfort be convi'cted of aggravated
murder, and shouldthe jury decide that there are not sufficient

mitigating circumstances to merit leniency, this Court will conduct a

% There were no Washington jurors interviewed in the CJP. See Appendix to
Monfort's Cross-Motion for Discretionary Review, at 252 n.2.

- 15 -
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proportionality review of the death sentence. This proportionality

‘review is the exclusive province of this Court on review of a jury's

imposition of the death penalty, pursuant to the plain Iang.uage of

“RCW 10.95.130. State v. Eimore, 139 Wn.2d 250, 300-01, 985

P.2d 289 (1999). There is no statutory authority for the trial court to
engage in a proportionality review with the purpose of foregoing a

special sentencing proceeding. |d. The trial court did. not commit

-obvious or probable error in refusing to engage in such a review

and refusing to strike the notice of intent to seek the death penalty
on this basis.- |

it éhould be noted that a majority of this Court recently
concluded that proportionality review is not simply an inquiry into
sentencing percentage éomparis_ons, and that the most recent
review of aggravated first degree murder prosecutions does not
reveal any racial disproportionality. Davis, 175 Wn.2d at 363.
There has beén no testimony or evidence presented in this case
that there is statistically significant racial disproportionality in
imposition of the d‘eath penalty in this State. This issue is not ripe

for review, and does not meet the standards set forth in RAP 2.3(b).

-16 -
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E. CONCLUSION

The two issues raised by Monfort in his cross_—rﬁotion for
discretionary review do not meet the standards for discvref‘ionary
review. The cross-motion for discretionary review should be
denied.

 DATED this 20t day of March, 2013.
Respectfully subrﬁitfed,

DANIEL T. SATTERBERG
King County Prosecuting Attorney -

By: @NZL»« |

ANN SUMMERS, WSBA #21509
- Senior Deputy Prosecuting Attorney

By: a«\—*/g;w o

DEBORAH A. DWYER, YVSBA #18887
Senior Deputy Prosecuting Attorney
Attorneys for Plaintiff

Office WSBA #91002
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
STATE OF WASHINGTON, '

Plaintiff, - No. 09-1-07187-6 SEA
V8. .
PROSECUTION'S RESPONSE TO
DEFENDANT'S MOTION TO STRIKE
DEATH NOTICE OF SPECIAL
SENTENCING PROCEEDING,
CONVENE SEPARATE JURIES AND
REQUEST EVIDENTIARY HEARIN G

CHRISTOPHER MONFORT,

Defendant,

e M’ e M N A S s N s S

L INTRODUCTION*

The defendant is charged with arson in the fixst dogrec thwee connts of attempted murder
in the f“nst degree, and aggravated murder in the first degree. The prosecu’clon has alleged that
the aggravated n'mrder charge involves a further aggravating circumstance: that the victim was a
law enforcement officer who was performing his official dutles at the time of the murder and the
defendaﬂt knew or should reasonably have known this, In his most recent motion, the defendant
argues that the coutt should strike the notice of the death penallty proceeding, or, in the
alternative, convene separate juries to determine guilt a'md punishment. The defendant requests

an evidentiary hearing on this motion.

! Portions of this plcad:lnv previously appeared in State v. McEnroe and Anderson, King County
Nos. 07-C-08716-4 SEA and 07-C-08717-2 SEBA, State’s Response to “Motion to Strike Notice

of Special Sentencing Ploceedmgs, or in the Alternative to Convene Separate Juries, and Request,
for Bvidentiary Hearing.” :
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. The defendant does not allege any Infirmity with Washington law, Instead, he argues that

this court should decline to conduct a special sentencing proceeding because the jury cannot be

entrusted to render a just verdict on his punishment, His claims are based solely on interviews

conducted with other jurors in past capital cases in other states (the Capital Jury Project,

hereinafter “CIP”), on intetviews conducted with 26 Highline Community College paralegal

students, and on a “linguistic ahalysis™ of selected WPIC jury instructions. BEssentially, the

de‘fendént attioipates that his jury will be unable to comprehond and/or will deliberately violate

the cowt’s instructions, will prematurely decide he deserves execution, and will be racist.

The court need not conduot an evidentiary'heaﬁng in thig case. The United States

Supreme Court and the Washington Supreme Court have already rejected the defendant’s

substantive arguments, and, as will be discussed in turn, each of the arguments based on the

CIP's alleged conclusions is wholly without merit. The defendant’s “linguistic analysis” — 1o the

extent that it is coherent - is unpersuasive, At the very least, the defendant has failed to meet his

burden of showing beyond a reasonable doubt that Chapter 10.95 RCW is unconstitutional.

MOI@VOVGI‘, convening separate juties for the guilt and penalty phases (absent unforeseen

circunstances like a remand for a second penalty phase) is not available as a remedy based on

Washington Supreme Court precedéni; the defendant is inviting the Coust to build error into this

case by suggesting a procedure that will not be upheld on appeal,
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constitution.” State v. Rawe, 60 Wn.2d 797, 799, 376 P.2d 446 (1962), Moreover, "[o]ne who

II.  LAWAND ARGUMENT

A THE MOTION I8 WITHOUT MERIT BASED ON EXISTING PRECEDENT
AND ONITS FACE. :

Asa p'reliminary matter, a court "will presume that a statute is constitutional and it will
make every prosumption. in favor of constitutionality[.]" Statey. Glass, 147 Wn.2d 410, 422, 54
P.3d 147 (2002). A party challenging the constitutionality of a statute bears the burden. of
proving unconstitutionality beyond a reasonable doubt, City of Spokane v, Douglass, 115 Wn.2d

171, 177,795 P.2d 693 (1990). The presumption of constitutionality may be overcome only in

exceptional cases, City of Seattle v, Bze, 111 Wn.2d 22, 28, 759 P.2d 366 (1988).
It s well-settled that "[a] person may not urge the unconstitutionality of statute unless

he is harmfully affected by the partioular feature of the statute alleged to be violative of the

challenges the constitutionality o‘f‘a statute must claim infringen\cmnt of an interest particular and
pergonal to himself, as distinguished from a cause of dissatisfaction with the general framework
of the statute," ch Put another way, a person challenging a statute may not challenge it on
grounds that it may conceivably be applied nnconstitutionally to others in situations not before

the court, New Yotk v, F erber, 458 U.S. 747, 767, 102 8. Ct. 3348, 73 L. Ed. 2d 1113 (1982).

This Court must apply these standards in examining the defendant's claims based on the CJP,
In the sections that follow, the State will explain why the defendant's claims fail on a

number of bases. First, under the United States Supreme Court decision in McClesky v, Kemp,

sociological study is not a sufficient basis to find that the death penalty is unconstitutionally

arbitrary if all the study can show is a risk that improper considerations may result in a death

4y
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éex1tellce. The CIP is just such a study, as are the questionnaires distributed to the community
college students — if they can be a considered'a study atall, -

Second, under both United States Suprem‘e Court and Washington Supreme Court |
preoedént, jurors are presumed to follow their instructions pursuant to constitutionally-mandated
procedures that aré designed to minimize the risk of arbitrariness, The CJP ignores this

presumption, which is fundamental to the criminal justice system, and as such, iis conclusions

) should not be considered,

Next, the State will briefly address the merits of each of the seven "fatal flaws" 1n capital
jury sentencing that the CIP has purportedly identified. The State will then addvess the
defendants' claim that the CIP shows that Chapter 10,95 RCW offends the Washington
Constitution.

Lésﬂy, the State will address the defendant’s request for this Court to adopt the position
of two trial courts in New Mexico that separate juries are warranted because of the CJP.

Throughout this response brief, the State has made every effort to emphasize the
applicable law rather than articles and other non-legal materials, particularly those from.
obviously biased sotrces, The exceptions to this general approach occur where it was necessary
to show that there are prevailing views other than 1111§se presented by the defense, This approqcll
is intentional, as the applicable law defeats the defendants' claims ex ante, |

L. Under the United States Supreme Court’s decision in MeClesky v. Kemp,
 the results of a statistical analysis of data collected in a sociological study

are not sufficient to prove beyond a reasonable doubt that capital
sentencing is arbitrary in violation of the Eighth Amendment.

[N

In McClesky v. Kemyp, thé United States Supreme Court was presented with “the

question whether a complex statistical study that indicates a risk that racial considerations enter
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into capital sentencing determinauons proves that [a defendant’s] capnal sentence is-

unconsututxonal under the Bighth and Fourteenth Amendments » MoCl,eslgg v. Kemp, 481 U 8,

1279, 283-84, 107 8. Ct. 1756, 95 L, Ed, 2d 262 (1987). In McClesky, the defendant sought -

federal habeas relief from hié dedh sentence, claiming “that the Georgia capital sentencing
process 1s administered in a raoially diéorhninatoxymanner.” McClesky, 481 U.S. at 28_5. In
support of his claim, the defendant proffered a statistical study (the Baldus study) that pui'ported
to establish i-acial discrimination in the imposition of the death penalty under the Georgila capital
sentencing statute, Id, |

The Baldus study examined over 2,000 murder trials in Gcorgid to determine whether
there was a disparity in the imposition of the death penalty based on thc defendani’s race ot the
victim’s race, The researchers concluded that African-American defendants, such as McClesky,
whose vietims were white “have the gréatest likelihood of receiving the death penalty.” Id.

Apparently recognizing that the facts of a case affect capital sentencing decisions, the Baldus

study attempted to account for such offects by assigning cases to categories based on the

“estimated aggravation level of the offense.” Id., n. 5. This analysls iﬁdicated that racial factors
play a role in sentencing only in the “mid-range” of cases, 4., cases in which the facts of the
murdelr do not appear so aggrdvated as to be the most significant factor in the jury's decision-
making process. Id, |

The defendant in McClesky presented the Baldus study to the federal district court as

evidence that his sentence was the result of racial-discrimination, The district court found

serious flaws in the Baldus study and, as aresult, found that the study failed to support the
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16

defendant’s claims.? 1d, at 288-89. }01‘1 appeal, by contrast, the federal court of appeals assumed .
that the Béldus stﬁdy established “systematié and substantial disparities” in Georgia capital
senténcing based on race, Id. at 289. Nonetheless, the court of appeals still rejeoted the
defendant’s claims, concluding tﬁam the Baldus study did not establish either that death sentences
in Georgia, including the defendant’s, were imposed arbitrarily and capriciously, or that the
defendant’s death sentence violated equal protection under the Fourteenth Amendment. Id.
Indeed, the court of appeals concluded that the Baldﬁs study cbnﬁrmed the obnstitutionaiity of -
the Georgia capital sentencing procedures. Id. at 290.

The United States Supreme Court agreed with the court of appeals. As did the court of
appeals, the Supreme Coxlui' assumed the validity of the Baldus study for purposes of its decision,
Ho{vever, the Court did not aséume that the study established that “raoiallconsiderations actually
en:cer into any sentencing deoisiox'ls in Georgia.” Id. ‘atv 292 1. 7. In declining to make such an
assumption, the Court explained‘. “Even a sophisticated multiple-regression analysis such as the
Baldus study can only demonstrate a risk that the factor of race entered into some capital
'sentenciﬁg decisions and a necessarily lesser risk that race entered into any pattiotlﬂar sentencing |
de;;ision.” 1d. (emphasis in origlnal). |

With that view of the relevance of the study in nluind, the Court acidressed the defendant’s
claims, First, the Court addrc;,ssed the Fourteenth Amendment equal protection claim? noting that |

such a claim necessarily required the defendant to prove “that the decision makers in Zis case

2 Soe MoGlesky v, Zant, 580 F. Supp, 338 (N.D. Ga. 1984) for the district court’s detailed
criticisms of the Baldus study and the defendant's resulting arguments,
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acted with cliscrinllinatory purpose,” Id. at 292 (emphasis in original). The Court rejected thc
Baldus study as sufficient to meet the defendant’s burden. In so doing, the Court acknowledged
that it “has accepted statistical dispa:ci‘;ies as proof of intent to discriminate in certain limited
contexts,” Id. at 293, Ho;;vever, the Court distinguished capital §entencing proceedings from
thosé contexts, Asthe Court explained, “the nature of the capital sentencing decision, and fhe
relationship of the statistics to that decision, ate fundamentally different from the corresponding
elements” in the cases in which the Court has accepted statistics as proof of a discriminatory
intent, Id, at 294, The most important diffetence is that capital sentencing decisions involve
acon;qidér'aﬁoﬁ of innumerable factors that vary according to the chatacteristics of the individual
defepdant and the facts of the particular capital Offénse.” 1d.. Thus, unlike in other kinds of
cases, “there is no common standexd by which to evaluate defendants who have or have not
received the death penalty,” 1d. n. 14. |

The Court also distinguished capital sentencing proceedings from other cases in which
statistics ate relevant by noting that, iﬁ those contexts, “the decision ‘maker has an opportunity to
explain the statistical disparity.” Id. at 296. The Court noted that this is rot the case when a
capital defendant relies on statistios to establish that thé jury in his case acted improperly,
because “Controlling considerations of public policy dic1:ate that jurors cannot be called to testify
1o the motiveé and influences that Jed to their verdict,” Id. (alterations and quoted autllori'ﬁy
omitted). The Court further observed that even if such testimony from jorors could be received,
1t would not undermine the ultimate result in any event;

Moreover, absent far stronger proof, it is uunecessary to seek such a rebuttal,

because a legitimate and unchallenged explanation for the decision is apparent

from the record: [the defendant] committed an act for which the United States
Constitution and [State] laws permit imposition of the death penalty.
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1d. at 296-97,

Finally, the Court rejected the Baldus study as insufficient to meet the defendaﬁf’s burden
to prove the equal protection claim by noting that the defendant “challenges decisions af the.
heatt of the State’s criminal ju.stice system.” Id. at 297. A state’s implementati'on of criminal
lawé for the protection of its Aoiﬁzens “necessarily requires discretionary jucigments.” Id. Thus,
the fundamentally discretionary nature of capital sentencing decisiommaking completely
undermines the usefulness of statistical data to show the decision-maker’s purported intentional
racial discrimination. |

- The Court in McClesky also reJected the defendant’s Elghth Amendment claim. In so
domg, the Court began its analys1s by 1ev10wing its post~mew decisions restricting capital
sentencing, The Court noted that its post-Furman dedisions created a twofold approach to capital
sentencing decision-making. “First, there is a required threshold below which the death penalty
cannot be imposed,” and states must establish rational criteria for deteimining when that
threshold has been met. [d. at 305. “Second, States cannot Jimit the senfencer’s consideration of
any relevant oifcmnstance that could cause it to decline to impose the death penalty.” 1d. at 306.

Next, the Court turned to whether the defendant had established that those requirements -
had not been met ip his case. First, the Court rejected the claim that the Georgla statute was
facially invalid becanse it resulted in digproportionate sentences — that is‘, becaﬁse defendants
similarly situated to McClesky received sentences other than death, In so doing, the Court

explained that the Georgia statute was valid on its face because it provided “procedures that

3 See Furman v, Georgia, 408 1.8, 238, 92 8. Ct. 2726, 33 L. Ed. 2d 346 (1972),
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focus the sentenpér’ s discrotion ‘on the particularized nature of the crime and the particularized

characteristics of the individual dcfendant[.] " Id. at 308 (quoting Gregg v. Georgia, 428 U.S,
153,207, 96 S. C+ 2909, 49 L. Bd. 24 859 (1976) (White, I., concuring).

Nexft, theICourt addressed the defendant’s claim that the Georgia statute was “axbitrary
and capricious in applicatrz‘oz?, and therefore his sentence is excessive, because raoiai
consideraﬁoﬁs may influence capital sentencing decisions in Georgia,” Id, at 308, In also
rejecting this claim, the Court concluded that the Baldus study did rof establish that jurors make
capital sentencing decisions based on race, At most, the Court explained, the statistics “may
show only a likelthood that a iaartic'ular factor entered into some decisions.” Id, (emphasis
supplied). The Court found that this is not paﬂicuiaﬂy surprising, given the discretionary natute

of jury deoision-making, The Court recognized that there is always risk that racial prejudice, or

- other kinds of préjudice, will influence juty decision-making. That did not, however, lead the

Court to prohibit jury decision-making altogether, To the contrary, the Court recoénized that “it

is the jury that is a eriminal defendant’s fundamental ‘protection of life and liberty against race

or color prejudice.’” 14, (quoting Strauder v. West Virginia, 100 U.S. (10 Otfo) 303, 309, 25 L.
Bd. 664 (1880)). | | ' |

The Court also recognized the rather obvious notion that perfection i capital sentencing
is not the.applicable standa;rd because “there can be no perfect proceflure” for making éapital
sentencing decisions. Id, (quotation omitted). Tn other wc;rds, perfection is simply not possible,
nor is it constitutionally required, , But the Court observed that, despite imperfections in jury

decision-making, the rule for ensuring that constitutional guarantees are met is that “the mode for
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detennining guilt ox punishment itself has been sutrounded With safeguards to make it as fair és
possible.” Id, (alteration and quotation omitted).

The Court in MeClesky provided two additional reasons for rejecting the defendant’s
Bighth Amendment claim., “First, McClesicy’s claim, taken to its logical conclusion, throws into
serious question the principles that underlie ouf entire criminal justice system.” Id. at 314.15,
The Court astutely observed that the defendant’s reasoning and reliance on statisticai analysis
could apply to similar claims of atbitrary sentencing based on a potentially infinite number of
factc;rs, such as the defendant’s or the victim's facial characteristics or physical at&aotiveness.
Id. at 317-18. However, “[t]he Constitution does nét require that a State eliminate any
demonstrable disparity that correlates with a potentially irrelevant factor in order to operate a
criminal justice system that includes capital punishment.” Id, at 319.

Second, the Court concluded that “MceClesky’s argﬁments dre best presented to the
Iegislative bodies.” Id. As the Court stated,

It is the legislatures, thé elected representative of the people, that are consfitutcd

to respond to the will and consequently the moral values of the people.

Legislatures also are better qualified to weigh and evaluate the results of statistical

-studies in terms of their own local conditions and with a flexibility of approach

that is not available to the courts,
1d, (quotation marks omitted).

As the i’oregloing explication demonstrates, the reasons the Court in MeClesky rejected

the Baldus study as insufficient to establish the unconstitutionality of the'Gec;rgia statute apply

‘perforce to the defendant’s reliance on the CJP in an attempt to establish the uhconstitutionality

of Chapter 10.95 RCW.4 Like the claims in McClesky, the defendant’s claim depends upon a

*The fact that the defendant relies on the CJP instead of the Baldus study does not change the
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showing of a causal relationship between the alleged improprieties and the jury’s decision-
making, |

In MeClesky, it was not enough that the Baldus stu'dy (even assuming its validity)
established a racial disparity in sentencing, To sucoeed in'both the equal protection claim and
the Bighth Amendment claim, the defendant had to show that his death sentence was imposed
because of his race and the race of his victim, See McClesky, 481 1.5, at 292 (to prevail on the
equal protection olaim the defendant had to prove that the jury in his case acted with a
diseriminatory purpose), and at 311 (to prevail on the Bighth Amendment olaim the defendant
had to establish a constitutionally unacceptable risk that race was & reason for his 'sentence; an
unaccsptable risk is not established by showing a lilceiilmod that race was a factor). Thus,
sinﬁply showing that the defendant was more likely to receive the death penalty than a white
defendant, of an AfricamAmeric;m defendant whose victim was not white, was not sufficient to
establish that his jury iinposed his sentence based on race, |

Similarly, to succeed in tﬁis claim, the défendant must establish a causal link between a
Jury’s decision to impose the déa‘ch penalty and the j.uxor misconceptions purportedly
demonstrated by the iesults of the CIP, In other words, under McClesky, it iy ﬁ_ot enough for the
defendant to provide statistics that show (assuming their validity) fhat Jurors® perceptions of their -

. |
decision~making are inconsistent with Supreme Court decisions. Rather, the defendant must

analysis, Other courts faced with challenges based on the CJP have applied the same reasoning

as MeClesky and rejected the defendants” claims based on the CJP. See United States v, Llera
Plaza, 179 F.Supp.2d 444,450 n., 5 (E.D, Penr, 2001); United States v. Regan, 228 F.Supp.2d
742, 746-747 (B.D. Va. 2002); United States v, Sablan, 2006 WL 1028780, #3 (D.Cols, 2006)
(not reported in F.Supp.2d); United States v. Mikos, 2003 WL 22110948, #17-18 (N.D,I1L, 2003)
(not reported in F.Supp.2d); Riel v. Ayers, Jr., 2008 WL 2008 1734786, *15-16 (B.1D. Cal, 2008).
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establish that the jurors’ perceptions would cause their death sentences, The defendant’s primary
problem, of course, is that he cannot even establish, with any degree of statistical certainty, that
he will recetve the death penalty, Thus, he must establish that no King County, Washingtéh jury

wouldimpose the death penalty but for the juror misconceptions purportedly identified by the

CIP. In that respect, the defendant has a much higher burden than the defendant in McClesky,
who had ouly to prove that his jur3; imposed the death penalty on an improper basis. |

In McClesky, the Court based many of its reasons for finding the Baldus study
insufficient on the neoessit'y of a causal relationship be.tween the racial disparity found in the
Baldus study and the jury’s dgcision«making. For example, the Court noted thaf each capital
sentencing deoisiqn depends on the unique characteristics of the defendant, the unique
circumsténces of the crime, and the unique composition of the jury, Id. at 294-95. As a-fesult,
the Court coﬁcluﬁed that capital sentencing involves too many variables for statistical analysis to
be useful in determining the reasons for any patticular sentencing decision, Id. That reasoning
applies to the present case, Given the number of vaiables involved in capital sentencing |

decisions, the statistics on which the defendant relies are not any more capable of establishing

the reasons for any given decision than the statistios presented in McClesky,

The defendant may suggest that the CJP study is too different from the Baldus study for

eas

McCiesk:y‘to apply to this claim, In fact, the différeno_c—:s in the CYP study suggest that it is Jess
capable of establishing the reasons behind any givlen sentencing decision than the Baldus study,
For example;, the CJP study includes jurors from 13 or 14 different states, each with a different
capital sentenoil;xg statute and, as a result, with different jury instructions. Although the

framework of some of the statutes might be similar, no two statutes or sets of instructions are
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identical. Thus,l the CIP adds the differences in statutes and jury instructions to the other
innume;'able variables that would have affected the sentencing decisions in each individual case.
The Court in MeClesky also rejected the Baldus study as insufficient t6 establish the defendant’s
claims because the results of the sﬁudy and the conclusions of juror bias drawn from those resulté
weére not rebuttable, This reason is also related to the necessity for a causal link between the |
study results and the séntencing decision. i%ased on the Baldu.s'study, the defendant in MeClesky
ésked the Court to assume that his sentence was imposed because of his race and tHe race of his
victim. The Court declined to do so where it was impossible for the State to rebut the
assumption because long-standing public policy dictates that “jurors cantot be called to testify to
the motives and influences that led to their verdict.” Id. at 296 (alteration and quotation

omitted).' Washington also recognizes such public policy. See Gardner, 60 Wn,2d 836, 841, 376

P.2d 651 (196); State v. Ng, 110 Wa.2d 32, 43, 750 P.2d 632 (1988): State v. Jackman, 113
Wa.2d 772, 777-78, 783 P.2 580 (1989); Havens, 70 Wn. App. 251, 256, 825 P.2d 1120, pev.

_dcnied 122 Wn.2d 1023 (1993)..

The fact that the CJP relies on statements by j Julols that the law and pubho policy dictates
should not be considered as grounds for impeaching a jury verdict 1nva11dqtea, the use of the CJP
as grounds for finding Chapter 10,95 RCW unconstitutional. By his rel_iance on the results of the
CIP, the defendant attempts to accoraplish what he o'oﬁld not otherwise do - he attempis o
cha,llénge the validity of his (as-yet-unimposed) sentence by‘ the use of evidence of jurors’
statements about the “motives and iz‘lﬂluences that led to their verdict[s.]” See McClesky, 481
U.S. at 296, A defendant cannot use jurors’ statements ‘abou'c their. dccisioﬁ~ma1dng to challen'ge

the constitutionality of their decision, It makes little sense to allow a defendant to use the
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statements of other jurors, in other cases from other states, to challenge the constitutionality of
the decision of his jury, even before that decision has been made.

Like the defendant in McCleslgx, the defendant here does not establish a specific
deficiency with Washington's death penalty étatu‘ce. Instead, he attempts to establish the statute’s
unconstitutionality by statistical infotmation purporting to establish that protections provided by
the statute are not being tmplemented.

No Washington jurors were involved in the CJP study. The defendant attempts to
remedy this problem by citing to a survey condu_cted in Washington by a person retained by the
defendant for that purpose, Wanda Foglia.® The defendant argues that the results of Foglia’s
study “showed the samie problems that wete found in the CJP data,”® But Foglia did not
interview actual jurors, who had been subjected to voir dire, sworn, instructed by a judge, and
had heard the arguments of counsel. She simply distributed a six—ﬁag_e qlliestiomlaire 0 26
patalegal students at Highline Community College,” ® Although the defendant repeatedly
describes the students as “Washingtor; mock jurors,” the questionnaire never directs the student_s_
to consider themselves jurors, Indeed, it presents them with the jmy’s verdict of guilt as a fait
accompli having nothing to do with them. (“After the jury found [the defendant] guilty of

aggravated murder...” Questionnaire at 3), Finally, the questionnaire never asks the students to

5 Fogha s Declaration is Exhibit B to Defendant s Motion.

Defense Motion at 18,

"'The questionnaires are at Exhibit PP of Defendant’s Motion,
$ Nowhere in Roglia’s 33-page declaration does she acknowledge the sample size of her survey,
Tnstead, she refers to “data from Washington college students between the ages of 18 and
63,”,suggesting a large (and presumably representative) group, Foglia Declaration at 4, Itis
only the actual data —the qucstlonnalreq 1hemselves, Exhibit PP 1o Defendant’s Motlon, that
reveal that in her survey, n= 26,
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reach & verdict on punishment, The students were not “mock jurors,” they were just doing
homework, |

The Washington Supreme Court has concluded that Chapter 10.95 RCW complies with
the requirements of the Eighth Amendment and Article 1, section 14 of t1’1e Wasllinéton
Constitution (which are interpreted coextensively). State v, Cross, 156 Wn.2d 580, 621;24, 132

P.3d 80 (2006); State v, Yates, 161 Wn.2d 714, 792-93, 168 P.3d 359 (2007); see also State V.

Dodd, 120 Wn.2d 1, 20-22, 838 P.2d 86 (1992) ("Gunwall® factors do not demand that we
interpret Const. art, 1, § 14 more broadly than the Bight Amendment"). That court, like the
MoClelsky Court, has also refused to invalidate a death sentence based solely on the speculative
claim that the jury’s sentencing decision may be arbitrary because it could be baéed on raoiall

prejudice. [n re Personal Restraint of Davis, 152 Wn 2d 647, 753-54, 101 P, 3d 1 (2004),

Therefore, this Court must plesumc that the sentence imposed at the defendant’s trial will be
constitutionally valid, absent “exceptionally clear proof” to the contrary. MoCIesky 481 V.S, at
297, '

The defendant has not oﬁfergd the required clear proof to the contrary, Rather, he has
attempted to bolster speculation based on statistical evaluation of decade-old responses by some
jurors, in a fraction of the death penalty trials that have occurred in fewer than half the statés that
have such trials, and with the results of a brief questionnaire filled out by 26 paralegal students in
Washiﬁgtou. His effort to imbue the quesﬁionnaire with e\l/en'ﬁle dubious statistical siglﬂﬁcance

of the CJP is unconvincing. For example, Foglia’s declaration touts the sample size of the CJP

9 See State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986).
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(1198 jurors) as a source of its high “confidence interval,” Foglia Declaration at 7, Foglia does

not, however, report a “confidence Interval” for her Washington study (or its sample size of 26),

This does not prevent her from reporting the results of her Washington “study” in Washmgton to -

three decimal places (e.g,. 87.5%) . Foglia Declaration at 9
Like the Baldus study in McClesky, the CIP study (and perforce Foglia’s ques;cionnaire)

are not sufficient to establish anything more than. a likelihood (at most, assuming the studies’
validity) that a jury could impose the death penalty for an improper reason, This Iis not sufﬁoi.ent
to establish an Eighth Amendment claim, See MoClesky, 481 U.S, at 308 (statistios show at
most only a likdihood of improper decision-making, which js insufficientto establish a
constitutionally unaccgp;ca‘l)le risk of improper deoiéion-making under the Eighth Amendment),

- In sum, this Court should épply MeClesky as binding precédent, as the priﬁc:iples at issﬁe

are the same, and deny the defendant’s motion.

-

The Capital Jury Project relies on faulty assumptions regarding the
requirements of Supreme Court Bighth Amendment jurisprodence and

tgnores the presumption that jurors can and do follow their instructions,

2.

The purported purpose of the CJP was to inveétigate whether jurors adhere to
c‘onstitutional requireﬁems_ for making capital s’entenémg decisions. This purpose assumes a set
of constitutionally-mandated requireménts that jurors must follow in reéching their sentencing
decisions. That assumption is erroneous. United States Supreme Court decistons do not
eétablish a set of speciﬁo requirements that jurors must follow in their capital sentence decision-
making, Rather, in the wake of Furman v. Georgia, the Court established the over-arching
requirements that stares must follow to ensure that the death penalty will not be imposed “under

sentencing procéduras that create[] a substantial tisk that it would be inflicted in an arbitrary and
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capriclous maner.” Gregg, 428 U.S, at 188 (emphasis supplied). In the cases following
Furman, beginning with Gregg, the Court established what stafes must do to “minitnize the risk
of wholly arbitrary and capricious action,” Id. at 189, In each of those cases, the Court imposed

requirements on the states to provide procedures to minimize the risk of arbitrariness and caprice

|| in capital sentencing. It did not impose those requirements directly upon the jurors themselves,

For example, in Gregg, the Court tequired states to provide a bifurcated trial in which
issues of guilt and sentencing ave decided separately so that the jury can be “apprised of the
ilﬁorﬁatio11 relovant to the imposition of sentence and provided with standards to guide its use of
the information,” Id, at 195. This is a requirement imposed on statés, not on the individual
jurors, as 1s true of all of the requirements discussed below as well,

In Woodson v. North Carolina, 428 US 280,303, 96 8. Ct. 2978, 49 L. Ed. 2d 944
(1976), the Court required states “to allow the particularized consideration of relevant aspects of
the character and record of each convicted defendant before the 1mpos1txon upon him of a
sentence of death.” Similarly, in Jutek v. Texas, 428 U.S, 262, 271, 96 8. Ct, 2950, 49 L. Bd. Zd
929 (1976), the Court required capital sentencing statutes to allow the jurics to “consider on the
basls of all relevant evidence not only why a death sentence should be imposed, but also why it
should not be imposed.” The Court elaborated on that requirement in Lockett v. Ohio, 438 U.S.
586, 605, 98 8. Ct. 2954, 57 L.lEd. 2d 973 (1978), holding that “a statute that prevents ﬁle |
sentencer in all capital cases froni giving :independem: mitigating weight to aspects of the
defeﬁdam’s character and record and to eircumstances of the offense prqffered in mitigation
creates “cl‘qe risk that the death penal;cy will be imposed in spite of factors wliich may call for a less

severe penalty” The Court, therefore, required capital sentencing statutes to allow jui‘ies to
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1 || consider any fact about the defendant or his crime that the defendant proffers as a reason not to

2 || impose the death penalty. Id. The Court again elaborated on this requirement in Mills v,

3 | Maryland, 486 U.S, 367, 108 8. Ct, 1860, 100 L. Ed. 2d 384 (1988), holding that capital

4 || sentencing statutes may not require uhanimous agreement of the existencé of ﬁﬁtigating factots
5 1| before they may be considered, Therefore, the Court required the jury instructions to cleatly

6 || inform the jur3; \that mitigating circumstances need not be found unanimously,

7 In Godfrey v, Georgia, 446 U.S, 420, 427,100 8. Ct. 1759, 64 1., Ed. 24 398 (1980), the
8 {i Court ndted that Furman 1"cquires 2 capital senteﬁcing statute to provide “‘a meaningful basis for
9 distinguishing the few cages in'whioh [the death ponalty] is imposed from the many cases in |
10 || which it is not’” (quoting Furman, 408 U.S. at 313), As aresult, the Court required capital

11 || sentencing statutes to “define ‘thé erimes for which death may be the sentence” by clear and

12 || objective standards, Godfrey, 446 U.S, at 428.

13 In Wainyright v, Witt, 469 U.S, 412, 424, 105 8, Ct, 844,38 L, Ed. 2d 841 (1985), the

14 | Court established requirements for jury selection to maximize to the greatest extent possible that
15 || ajuror who is selected to serve in a capital case would perform “his duties as a juror in

16' ‘accordance with his instruotions; and his oath.;’ Such requirements include excusing for cause a
17 || venire member whose views about the death penalty would prevent him or her from following
18 || the court’s instructions, Walnwright, 469 U.S. at 424. In Morgan v, Tllinois, 504 U.S. 719, 729,
19 || 1128, Ct. 2222, 119 L, Bd, 2d 492 (1992), the Court applied its decision in Wainwright to

20 || prospective jurors \;vho will autornatically vote for ﬂ;c death penalty in every case. Such jurors,
21 |f the Court explainz?d,. “will-fail in good faith t§ consider the evidence of aggravating and

22 || mitigating circumstances as the instructions require him to do.” Morgan, 504 U.S. at 729,
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Therefore, the Court requited trial courts to excuse for cause any prospective juror who indicates

that he or sﬁe would automatically vote for the death penalty regardless of the evidence of

naitigating oircumstal}ces. Id. at 739, |

In Caldwell v. Mississinpi, 472 U.S. 320, 329, 105 8. Ct. 2633, 86 L. Ed. 2d 231 (1985),
the Court recognized that its previous decisions required “that the sentencing process should |
facilitate the responsible and reliable exercise of sentencing diséretionl” The Cowt held that
“state-induced suggestions that the sentencing jury may shift its sense of responsibility to an

appellate court” undermine that requirement, and are thus not allowed. Caldwell, 472 U.S. at

330.

Tn Tutner v. Murray, 476 U.S. 28, 37, 106 8. Ct. 1683, 90 L. Bd. 2d 27 (1986), the court

established another requirement for jury selection; when the defendant is accused of “an
interracial orime,” the trial court must allow the défenéiant‘s counge] to hlfor'm‘prospecti've jurors
of the race of the victim and question them on the issue of racial bias. Th;a Court considered
such jury selection procedures sufficient to minimize the risk that racial prejudice would remain

undetected. Turner, 47(5 U.S. at 36,

In Simmons v. South Carolina, 512 U.S. 154, 162, 114 8, Ct. 2187, 129 L, Ed. 2d 133

" (1994), the Court required, under the Due Process Clause,' that the jury “be informed of the troe

meaning of its noncapital sentencing alternative when the State relies on the defendant’s future
dangerousness as a reason to impose the death penalty,” In'so doing, the Court recognized that
clear and adequate jury instructions are the means for minimizing the risk of juror

mispetceptions about the law, Simmops, 512 U.8, at 171.

19 The Court declined to address whether the Fighth Amendment requires such an instruction.
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These decisions demonstrate that the Supreme Court has not imposed requirements
directly on juries or required individual jurors to conduct their secret deliberations in a particular
way, Instead, the Court vequires the stares to meet certain procedural requirements and to
provide éafeguaxds to minimize the risk that juries will act arbitrarily or capriciously. The reason
for the Court’s approach is clear, It is the pre;ogative of the legislatures to provide forjury
sentencing, In making that choice, legislatures presumably understand fhe Inherent problems in
Jury decision-making, such as jurors’ lack of experience or skill in dealing with the kind of
information necessary to capital sentencing., The Supreme Court itself has repeatedly

acknowledged that jury decision-making is less than perfect, See Gregg 428 U.S, at 192;

Lockett, 438 U.S. at 605; Zant v. Stephens, 462 U.8. 862, 884-885, 103 8. Ct. 2733, 77 L. Bd. 2d
1134 (1 ,(.982).» The Couit also recognizes that jurors bring their own experiences and knowledge
to Bear on their sentencing decisions. See Barclay v, Florida, 463 U.'S‘ 939, 950, 103 8. Ct. 3418,
77 1, Bd. 2d 1134 (1983). And yet, the Court has refrained from interfering with juro.rs"
decision-making, relying instead on jurors to exercise their discreﬁon to the best of their ability‘
in Accordaxlce with their instructions and oath. As the Court expleined in Barclay,

We have never suggested that the United States Constitution requires that the
sentencing process should be transformed into a rigid and mechanical parsing of
statutory aggravating factors, But to attempt to separate {he sentencer’s decision
from his experiences would inevitably do precisely that, It is entirely fitting for
the moral, factual, and legal judgment of judges and j Junes to play & meaningful
role in sentencing. We expect that sentencers will exercise their discretion in their
own way and to the best of their ability, As long as that diseretion is guided in a
constitutionally adequate way, and ag long as the decision is not so wholly
arbitrary as to offend the Constltutlon, ihe Bighth Amendment cannot and should
not demand more.

Barclay, 463 U.S, at 950-951 (citation omitted),
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‘Therefc?re, the Court requires that juries be “carefully and adequafely guided in their J
deliberations” through the trial court’s “instructions on the law and how to apply it”. Gregg, 428
U.S, at 192-193, In so cioing, the Court recognizes that “tﬂe members of a Jury will have had
little, if any, previous eﬁperience in sentencing” and that, “[t]o the extent that this problem is
inherent in jury sentericing, it. maf/ x;o{ be totally correctible,” Id, The problem is minimized,
however, “if the jury is giv§n guldance regarding the factors about the crime and the defendant
that the State, representing o‘rg:anized socicty, deems pm’cicu}arly reJevant to the sentencing‘
decision.” Id, A sentencing decision isl constitutional (and not arbitrary or capricious) when it
was made by a jury that was carefully and adequately instructed on the statutory guidelines that
meet tl:la constitutional requirements of (1) narrowing the class of cfeath—eligible defendants and .

(2) permitting individualized sentencing based on the defendant’s record and personal

" characteristios and the circumstances of his crime. Id.; See also Kansag v, Marsh, 548 U.S. 163,

174, 126 S, Ct. 2516, 165 L, Ed, 2d 429 (2006)..

Wheri the legislature adopted Chapter 10,95 RCW, it made the policy judgment that a
capital defendant should have the ability to choose to have either a jury or a judge make the
sentc;ncing decision. See RCW 10.95,050(2). In so doing, the legislature implicitly recognized
the advantages and disadvantages of jury decision-making, Nonetheless, in the exercise of its

plenary power to provide for capital punishment, the legislature followed the dictates of Furman, |

Gregg, and their progeny in providing procedures that guide the exercise of juror discretion and
that minimize the tisk of atbitrary decision-making,
Tury decision-making is a. fundamental element of our criminal justice system; so

fundamental that, as one Supreme Court justice has noted, the right to a jury trial is the only
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guarantee iarovided in both the body of the Constitution (Axt. 111, § 2, cl. 3) and in the Bill of

Rights (the Sixth Amexidment). See Neder v, United States, 527 U.S. 1, 30, 119 S: Ct. 1827, 144
L. Bd. 24 35 (1999) (Scalia, 1., dissenﬁng). It {s not solely a right afforded to the defendant ~ the

jury is an institution fundamental to the structure of our government; it is a right of the people. In

Georgia v. McCollum, the United States Supteme Court underscored this distinetion, ruling that
a defendant may not use pellemptory phallcilges in a racially discriminating manner because this
constitutes “the invasion of the constitutional rights of the excluded jurors in a criminal trial.”
505 U.S, 42, 56, 112 8. Ct. 2348, 2357, 120 L. Ed, 24 33 (1992),

The people’s right to a jury is as fundamental as their right to vote; the latter gives th.(-:mv
pdwef ovér the legislature and the former gives.%hem power over the judiciary, Justice Scalia has
obsewed that this right |

...is no mere procedural formality, but a fundamental reservation of power in our
constitutional structure. Just as suffrage ensures the people's ultimate control in the
legislative and executive branches, jury trial is meant fo ensure their control in the
judiciary. See Letter XV by the Federal Farmer (Jan. 18, 1788), reprinted in 2 The
Complete Anti~Federalist 315, 320 (H, Storing ed.1981) (describing the jury as
“secur[ing] to the people at lar ge, their just and rightful control in the judicial
department™); John Adams, Diary Entry (Feb, 12, 1771), reprinted in.2 Works of John
Adams 252, 253 (C, Adams ed. 1850) (“[T)he comumon people, should have as complete
a control .., in every judgment of a court of judicature” as in the legislature); Letter from
Thomas Jefferson to the Abbe Arnoux (July 19, 1789), reprinted in 15 Papers of Thomas
Tefferson 282, 283 (J . Boyd ed. 1958) (“Were I called upon to decide whether the people
had best be orhitted in the Legislative or Judiciary department, I would say it is better to
leave thetn out of the Legislative™); Jones v, United States, 526 1U.S, 227, 244-248, 119
S.Ct. 1215, 143 L.Ed.2d 311 (1999). Apprendi carries out this design by ensuring that the
Judge's authonty to sentence derives wholly from the jury's verdict, Without 1hat
restriction, the jury would not exercise the control that the I‘ramors intended,

Blakely v, Washington, 542 U.S, 296, 305-06, 124 8. Ct, 2531, 2538-39, 159 L, Ed. 2d 403

(2004) (trial court’s sentencing based on court’s finding that defendant acted with deliberate

oruelty violated Sixth Amendment),
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The ériminél justice system is not intended to promote oﬁly the interests of defense
attorneys and their olients, or prosecutors, or judges. The ultimate decision-maker in ‘éhe
oriminal justice system is the jury, comprised of representatives of the people, The jury is
comprised of the citizenty - in this defendant's case, the people of King County, Washington,

Almost every aspect of a criminal trial is open to tho public. Butthe jury’s deliberative
pr6§ess isa priyate one. Defendemts, defense attorneys, prosecutors, and judges are barred from
the jury room during deliberations, This private process of deliberation, the exclusive province
of the jury, is zealously protected In Washington, The individual or collective‘ thought processes
leading to a verdict “inhere in the verdiet” and cannot be used to impeach a jury verdict, State v,
Crowell, 92 Wash.2d 143, 594 P.2d 905 (1979). Jurors’ bost—verdict statements regarding
maiters which inhere in the verdiét cannot be used to attack the jury's vérdict: Ng, 110 Wash, 2d
at 43-44.

If the defendant were convioted, and if a jury determined that death was his appropriate
punishmeﬁt, post-conviction interviews with the jurors would not be permitted to d_istuvb these
verdicts. Per.force, his speculation now that some jurors might be incapable of following the law
- based 611 interviews with other jurors in other, past cases and with the results of 2 homework -
assignment in ' Washington — canmot be used to pre-emptively ilﬁpugn the jury in his case. The
defendant assures the court: “Defense is not secking to impeagh any existing jury verdiot,”!!
Instead, the defendant is attempting something more insidious: speculating that the jury in his

case will commit misconduct, and seeking pre-emptively to avoid that jury’s verdict, ™

" Defense Motion at 52,

12 1 the defendant feels that the j jury cannot be entrusted to pr opeﬂy determine his guilt or
punishment, he should consider waive his jury trial right and seek to present his case to the court,
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The characterization of an argument as proceeding along a “slippery slops" leading toA
absurd results is one of the [aw's more evocative contributions to thetoric. The image conjured
up by this metaphor is an apt illustration of a glaving weakness in the defendant’s argument: it
wonld apply not only to the penalty pﬁas@ but to the guilt phase oflhis trial and all jury trials,
The defendant alleges jurors engage in “rampant premature decision-making which rendets the
penalty phase meaningless,””® The fallaéy of this argument is the assumption that a furor who
comes to certain conclusions duting a case cannot teach a verdiot dui‘ing deliberations based
upon the evidenoe'emd the law, But the argument also leads to an absurd .1*esult, because it woufd
render not simply the penalty phase “meaningless,” but the guilt phase of his mal ~and every
other criminal trial — meaningless as well,

The defendant asserts that nearly.a third of all jurors in capital cases nationwide made
their decision that the .defendant should receive the death penalty during the guilt phase of the
trial.™ Iftrue, this means that they also “decided” his guilt before the conelusion of the guilt |
phase, However, the argument rests ypon the fallacious equivalence between a “decision” made
by a juror while hearing evidence and a verdict reached during deliberations. If one accepts the
logic of the defendant’s argument, the jury cannot be entrusted to determine his punishment or
his guilt, And because every oriminal trial has a guilt phase, this argument would abolish jury
trials in Washington,

Tt is ironic that the defendant would have State v, Monfort stand for the proposition that a
jury may noi bé-entrusted with its traditional role because it is possible that the jufy will not

follow the court’s instructions., Writings found in the defendant’s residence after his arrest reveal

B Defense Motion at 18.

YDefense Motion at 21.
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that he is an avid proponent of “jury nullification,” a doctrine that encourages jurors to acquit
defendants who are legally guilty, and seeks to imbus the jury with the ultimate power: the
power to disregard the law,

The defendant’s argument that jurors “prejudge” the evidence is not the only one that
yentures recklessly onto this slippery slope. The defendant ‘aclmowledges that Washingion
jurors are presumed to follow the law, But the instructions to the jury, he argues, are 50 “ﬂawed”
that “any preéump‘cion that that jurors honor these instructions must be discarded.”” The
presumption should be “discarded,” it is said, because a defense éxpel“c has c;pined that
Washington’s jury instructions in capital cases are “extremely flawed and poorly written. »l6
Among these flaws, we are told, are “technical vocabulary of the law,” “conceptual complexﬁy,”
“nepgatives,” and “sentence length.”” 1f the instructions in capital cases are rife with such flaws,
can there be any doubt that this is true of the Washington Pattern Jury Instmcﬁons Criminal
(WPICs) in other cr.i'minal cases? If Washington's instructions in capital cases are “extremely
flawed and poorly written” this malady must extend throughout the WPICs, and by tﬁe logic of
the defendant’s argument, all jury trials (like the presumption that jurors follow the law) should
be “discarded.”

There is no rational reason to limit the defendant’s attack on the juries to the penaity
phase of a capital trial, and no reason not to exfcnd it to all criminal cases, Taken to its logical

conclusion, the defendant’s argument is that juries in criminal cages should be abolished.

BDefense Motion at 44,

18 Pefense Motion at 44,

7 Defense Motion at 45.
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The Washington Constitution reinforces the fundamental importance of the jury, stating:

"The right of trial by jury shall remain inviolate." Const. att, I, § 21, Jury decision-making
provides protection against arbitrary governmental action. As the Supreme Court explained in
‘Duncan v, Louisiana, 391 U.S., 145, 156, 88 S, Ct. 1444, 20 L., Ed, 2d 491 (1968),

The framers of the constitution strove to create an independent judiciary but

insisted upon further protection against arbitrary action. Providing an aceused

with the right to be tried by a jury of his peers gave him an inestimable safeguard

against the cotrupt or overzealous prosecutor and against the cormpliant, biased, or

eocentric judge. If the defendant preferred the common-gense judgment of a jury

to the more tutored but pethaps less symipathetic reaouon of the single judge, he
was to have it,

On the other hand, ag the Supreme Court has also recognized, jury decision-making “has
“its Wealmeéses and the potential for misuse.”” Duncan, 391 U.S. at 156 (quoting Singer v.
United States; 380 1.8, 24, 35, 85 8, Ct. 783; 13 L. Ed, 2d 630 (1965)), The “loixg debate” over
thé “wigdom of permitting u,ntrainé‘d laymen to determine the facts” has included “assertions that
juries are incapable of adequately understanding evidence or deterrrﬁrﬂng issues of fact, and that

they are unpredictable; quixotic, and little better than a roll of dice.” Duncan, 391 US gt 156«

57.

And yet, the Court has always rejected such assertions as grounds for questioning the

value of futy decision-making. Duncan, 391 U.S. at 157. Instead, the Court has resolved this
conflict by adopting a well-established presumption that juries follow the trial court’s

instructions on the law. See Francis v,-Franklin, 471 U.8. 307, 324 n.9, 105 S, .Ct. 1965, 85 L.
Ed. 2d 844 (1985); Richardson. b2 Marsh, 481 U.8, 200, 211, 107 8, Ct. 1702, 95 L. Bd. 2d 176

(1987), Weeks v, Anpelone 528 U.S. 225, 234, 1208 Ct. 727, 145 1., Bd. 2d 727 (2000),

Romano v, Okhhoma SIZUS 1,13,114 8, Ct, 2004, 129L Ed. 2d 1 (1994), This -
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presumption is well-settled law in Washington as well. Yates, 161 Wn.2d at 763; State v. Ervin,
158 'Wn.2d 746, 756, 147 P.3d 567 (2006). This présumiotion is crucial to a system in which jury
decislon-meaking plays such a fundamental role, Without the presumption, there is no basis for
confidence in any jury verdict, no finality of jury verdicts, and no protection for the
confidentiality of jury deliberations that is necessary for free anci frank discussion and decision-
making, These are the same ooﬁcems behind the policy against impeaching the jury’s verdict
through evidence of the jury’s delibérativq process, See Tannet v, United.States, 483 1U.8, 107,

119-120, 107 8. Ct, 2739, 97 L. Ed. 2d 90 (1987); Gardner, 60 Wn.2d at 841; Ng, 110 Wr.2d at

43; Jackman, 113 Wn.2d at 777-78; Havens, 70 Wn. App. at 256,, The presumption that juries
follow their instructions, like the rule against impeaching jury verdicts with evidence of the

deliberative process, is based on the understanding that perfection in jury decision-making is

neither possible nor constitutionally required. See Francis v, Franklin, 471 U.S, at 324 n,9;

Tanner, 483 U.S, at 120, Imperfections notwithstanding, the frarers of the federal and state

constitutions concluded that imperfect jury decision-making is preferable to judicial decision-
m;king in criminal cases. The legislature, 1}1 adopting Chapter 10,95 RCW, reached tﬁe same
conelugion. | |

. The question presented in this case is as follows: What does the Coﬁrt do with
information that, assuming its validity, quantifies some imperfections in jury capital senténoing?
As disoussed at length above, the Supréme Court’s Eighth Amendment decisions do not place
requirements directly on jurors. Rather, these decisions place requirements on the states for
providing adequate procedures and guidelines for jurors to follow to mi'nimize the risk of

arbitrariness in capital sentencing decisions. The Washington Supreme Court has held that
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Chapfer 10.95 RCW provides such procedures and guidelines and, therefore, comports with the

requirements of the Eighth Amendment and fhe Washington Constitution. Yates, 161 Wn.2d at

792-93; Crosg, 156 Wn.2d at 622-24, Yet the defendant érgues that ﬁw procedui*es and

guidelines are meaningless unless every juror actually follows them in every case, and offer the

results of the CJI? and his own “study” as evidence that Washington juries do not and will ﬁot.
This argument depends on this Court overriding the long-standing presﬁmptioﬁ that jiries follow
their mstmctmns

The presumption tha“c juries follow their instructions is essential to our crnnmal justice
éystem and is doubtless an integral part of the legislature’s decision to provide for jury capital
sentencing, With all of its flaws, jury decision-making is a fundamental component of our
crir‘ninal justice system precisely because jury 'deoisioﬁ-making provides unquantifiable benefits
to criminal defendants, See Duncan, 39'1. U.S. at 156-57. Indeed, those benefits likely account
for evidence that (1) when judgcs"and juries disagree on the imposition of the death penalty,
juries are half as likely to impose the death penalty,*® and (2) in the approximately 90 cases filed
éfter Chapter 10.95 RCW was passed in which the State of Washington ﬁleci a notice of special

sentencing proceeding, 32 juries imposed the death penalty.”®

¥ Defense Motion, Exlubit C Bowers, William'J. and Foglia, Wanda D., Still Singularly
Agonizing: Law’s Fajlure to Purge Arbitratiness from Capital Sentencing, Criminal Law
Bulletin, p. 52, citing Harry Kalven, Jv, and Hans Zeisel, The American J urv (1966)).

1 See Appendix A (Loginsky, Pam, The Death Penalty in Washington), p.6.
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In sum, ignoring the presumption and declaring Chapter 10.95 RCW unconstitutional
because of a claim based on a social study that jurors do not follow their instructions is
tantamount to decléring the constitutional right to a jury unconstitutional,

The CIP study also fails to account for protection against arblitrary sentencing decisions
provided by mandatory appellate review. The United States Supreme Court bas repeatedly
recognized the importance of appellate review in guarding against arbittary capital sentencing,

See Gregg, 428 U.S. at 198; Zant, 462 U.S. at 890; Proffitt v, Flotida, 428 V.S, 242, 258-59, 96

S. Ct. 2960, 49 L., Ed, 24 913 (1976). Indeed, the Court views mandatory appellate review as a |
primary source of protection against arbitraty capital sentencing, Id. The Washington Supreme
Court holds that view as well. v@, 156‘ Wn.2d at 624; Dodd, 120 Wn.2d at 15. Thus, to the
extent the CJP results are assumed to be valid in establishing that jurors sometimes fail o
understand or follow their instructions, the possibility that such errors will lead to an arbitrary or
capricious death sentence is minimized by mandatory appellate review,

The potential value of the CJP, and studies like it, is not ’ch.at it provides a basis for
overriding the crucial presumption that juries follow their instructions. Rather, its potential value
is in the identification of possible weaknesses in jury capital senténoing and the creation of
procedures to minimize those weaknesses. If jurors cannot understand their in.étmctions, then
be&er instructions can be prbvided; if judges are not identifying and ep%clud'ing all blased jurors,
then better procedures for doing so can be devised, Assuming it is valid, the CJP does nothing |
more than confirm what the Supreme Court long ago recognized (see Zant, 462 U.S. at 883) émd
the legislature certainly knew when it adopted Chapter 10,95 RCW — that jury capital sentencing

is not perfect. The results of the CIP are not, however, sufficient to establish beyond a
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reasonable doubt that Chapter 10.95 RCW cannot be applied in a constitutional manner in this
c'ase. |

The State readily acknowledges that it would be foolish to suggest that thejuiy system
functions ﬁawlessly and that it cannot and should not contir}ue to be improved. Interviews with
jurors after they have reached verdicts in criminal cases may suggest useful changes in the
processes by which jurots are selected or instyucted on the hw.

‘We do not suggest that trial practices cannot bhange in the course of centuries and

stil] remain true to the principles that emerged from the Framers' foars “that the
jury right could be lost not only by gross denial, but by erosion.”

Apprendi v, New Jersey, 530 U.S. 466, 483-84, 120 8. Ct. 2348, 2359, 147 L. Ed. 2d 435 (2000)

(citation omitted), The findings of the CJP should be evaluated and considered by the people of
the State of Washington, ,thromigh its elected politicians and judges. But it is one thing to suggest
improvements in instructions or voir dire, and another to suggest that no jury should be allowed
to deliberate in the penalty phase of a capital case because the institution itself is so
fundamentally flawed.

Atizona's suggestion that judicial authority over the finding of aggravating factors

may be a better way to guarantee against the arbitrary imposition of the death _

penalty is unpersuasive, The Sixth Amendment jury trial right does not turn on the -

relative rationality, fairness, or efficiency of potential factfinders. Apprendi, 530
U.S., at 498 (SCALIA, J., concurring).

Ring v. Arizona, 536 U.S, 584, 587, 122 8, Ct, 2428, 2431-32, 153 L, Ed. 2d 556 (2002)

(striking down Arizona statute whereby a judge determined presence or absence of aggravating
factors in penalty phase of death penalty cases).
Some of the alleged failings of the juty system In capital cases raised by the defendant

can easily be avoided by the trial court and the parties, There is no reagon why, for example, the
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jury should have any doubts that a defendant sentenced {o a life sentence for aggravated murder

in the first degree will actually serve his sentence; the prosecution will not argue or imply

~otherwise. The prosecution would welcome any revisions 1o the WPIC instructions, drafted by

. the court or the defendant, which make it easior for the jury to understand the law,

It is undisputed that the criminal justice system has a duty to provide jurors with the
clearest and most unequivoocal instructions on the law, and that: the process by which jurors are
selected should be ag fair as ﬁossible. It is striking tl‘lat the defendant, having created a litany of
aileged infirmities with the jury’s constitutional‘ly mandated role in criminal cases, does not
make motions or recommendations to ameliorate thern. lnstead, he argues doggedly that because
no jury can be entrusted to reach an ultimate decision in his case, he can escape it completely.

Invsum, the CIP's conclusions are funclamentsiily flawed in that they are baged on an
etroneous assumption, 7.¢., that the United States Supreme Court has established c'onstitutional'

standards and has imposed those standatds directly upon jurors. The Court has established

. constitutional standards that stares must abide by to ensure that capital sentencing, while not

perfet, is conducted according to procedutes designed to minimize the risk of arbitrariness.
Jurots are then presumed to follow the instructions they are given pursuant o those procedures,
This Court should deny the defendants' motion on this basis as well,

3, The CIP's conclusions that capital sentenciag is “fatally flawed" are in
themselves fatally flawed.

In his motion, the defendant identifies seven so-called "fatal flaws" in capital sentencing
based on the CJP. Defense Motion, at 3-4. In the section that follows, the State will briefly
address each of these points.

a. Premature decision-making
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The defendant contends that the CIP shows that approximately half of the jurors surveyed
made a decision on sentencing before the penalty phase began, and that approximately 30% of

the jurors decided that the sentence should be death, befense Motion, at 19-20. Even assuming

.these conclusions to be valid - a point the State does not concede -~ these statistics also

necessamly show that appr o*qmately 70% of the j _]111‘01‘3 surveyed either did not make an early
declsmn on sentencing or they decided eatly that the sentence should not be death, This is
certainly not sufficient to demonsuate beyond a reasonable doubt that the death penalty in

Washington is unconstitutional,

Moreover, in Washington, prospective jurors are instructed before voir dive even begins

in pertinent part as follows:

The laws of the State of Washington establish a two phase procedure for
determining whether or not the death penalty should be imposed.

In the first phase you must decide whether the State has proved the charge
of premeditated first degree murder with aggravating circumstances beyond a
reasonable doubt,

If a defendant is found not guilty of premeditated first degree murder with
aggravating circumstance [on all counts] during the first phase, [or is found guilty
of a legser-included crime on all counts,] your service on this case will be

. completed,

However, if you imd the defendant guilty of the criine of premeditated
first degree murder with aggravating circumstanees [on any count], then you will
be reconvened for a' second phase called a sentencing phase.

During the sentencing phase proceeding you may hear additional evidence
and you will hear argument concerning the penalty to be imposed, You will then
retire 1o determine whether the death penalty should be imposed or whether tlie

. punishment should be life in prison, without the possibility of release, In making
this detertmination, you will be asked the following question:-
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Having in mind the crime of which the defendant has been found guilty,
are you convinced beyond a reasonable doubt that there are not sufficient
mitigating circumstances to merit leniency?

, If you unanimously answer "yes" to this question, the sentence will be
death. If you do not unanimously answer "yes," or if you unanimously answer
“no," the sentence will be life imprisonment without the possibility of release or
parole,

A mitigating circumstance may be any relevant fact about the defendant or
the offense that suggests fo you a reason for imposing a sentence other than death.
Mitigating clrcumstances will be defined more specifically at a later point. If you
find that the State has not proven the absence of sufficient mitigating
circumstances, the punishment will be life in prigon, without the possibility of
release, ' - :

On the other hand, if you find that the State has met its burden. off proof,
the penalty will be death, In order to find that the State has met its burden of |
proof concerning the absence of sufficient mitigating circumstances, you must be
unanimous, If you are not unanimous, the defendant will not be sentenced to
death, but will receive a sentence of Jife in prison without possibility of release or
parole,

Because you may becone a juror in this case and possibly be requited to
patticipate in the sentencing phase determination involving the question of the
death penalty, each of you can expect to be individually questioned about your
views, if any, about the death penalty and the extent to which these views might
influence your deoisions in this case, :

v

WPIC 31,01,

In sum, Washington jurors are told in édvance that the trial will be bifuroated, they are
told what they will be asked to decide in each phase of the trial, they are instructed that the State
has the burden of proving both guilt and the lack of sufficient mitigating circumstances beyond a
reasonable doubt, and they are generally informed as to what constitutes a mitigating
citcumstance (i.e,, virtually anything). In this way, Washing’pon courts minimize the risk that

jurors will reach premature conclusions about a case by informing thern from the outset exactly
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what will be expected of them in terms of their decision-making. T I;e CIP does not account for
this; and itg ‘oonclusions are thus inapplicable.

The defendant asserts that the questionnaires filled out by 26 I-Iighliﬁe Community
Coilege students reveal that the Washington “mock jurors” were also inclined ta “pfematurely

decide the sentence,” Defendant’s Motion at 20, But the students who filled out Foglia’s

questionnaire were not asked to render a verdict on punishment before the penalty phase. In fact,

the questionnaire never asked the students to reach a verdict at all —and it never told the students
that they were acting as jurors of any kind, mock or otherwise. They were given a brief factual
scenario pertaining to a crime charged in a capital case, copies of WPIC instructions, and asked:

After the jury found Mr, Johnson guilty of aggravated murder but before you

heard any evidence or testimony about what the punishment should be; do you

think M. Johnson should be given...[a death sentence, a life sentence, or

undecided].
Exhibit PP, Defendant’s Motion, It is hardly sﬁ'prising that jurors may have opinions about a
case before that case is concluded, Inc}eed., this doubtless occurs in any case, not just capital
murder cases. As the defendant points out in his motion, jurors are subjected to upsetting and |
sometimes gﬁruesome evidence, and, in cases like his,.they are presented with overwhelming
evidence of guilt, The defendant’s argument based on the CIP and Foglia’s questionnaire is
fundamentally flawed: the namral' human response to strong evidence of guilt for a heinous
crime -~ i.e., having feelings and forming opinions - does not make the decision ultimately
rendered unconstitutionally atbitrary, Indeed, if such were the case, then the j}my systém itself is

unconstitutional because it is made up of human beings,

b. Failure of jury selection to remove death biased jurors and overall
biasing effect of jury selection iself -
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The defendant contends that the CJP identiffed a certain percentage of jurors who sat én '
capital cases "believihg the death penalty was fhe only appropriate penalty for many of the kinds
of murder.," Defense Motion; at 25. However, the datq cited do not irlldica“ce whether these jurors
sat on cases involving the "kinds of murder" they purportedly "believed" should result in death,

or whether, in spite of their purported beliefs, these jurors were able to set their personal feelings -

“aside and decide the case according to the applicable law. The data most certainly do not

indicate that these jurors lied in order to avoid disqualification with some nefaious purpose to

affect the outcome of the case, The defendant’s efforts to extrapolate the results of the CJP to
Washington with Foplia’s questionnaire (filled out by students, tiot jurors) are even more
strrained and implausible. | |

The fact that jurors and former jurors have beliefs about the death penalty is not
surprising. This fact does not, however, make the death penalty unconstitutional beyond a .

reasonable doubt, The CJP does not suggest that statistically significant numbers of jurors are

lying about their beliefs (and thus, committing misconduet) during voir dire in order to sit on a

jury and sentence a defendant to death based on those Beliefs.’ And again, it bears mentioning
that because the CJP did not survey any jurors in Waghington — and, Foglia’s questionnaire
notwithstanding, no credible s{u"vey of Washington jurors has been conducted -~ there is no
evidence that categorically pro-death jurors are being seated in Washington cases, Indeed, the
only case in which something like this has happened in Washington invelved a juror who
apparently lied about his opposition to the death.penalty during voir dire in order to obstruct its

imposition. That case resulted in a verdict of 11 to 1 in favor of death, and thus, a life sentence.”

2 See Appendix B (Repott of the Trial Judge, State v. James Dykgraaf, No. 86-1-00111-5), p.13.
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Moreover, given that the CIP jurors were questioned a decade after their jury service was
complete, the life-changing experience of sitting as a juror on a capital case likely contributed to
the jurors' purported beliefs in the first instance.

In sum, as is the case with each of the CJP's alleged findings, the conclusion doeg not
logically flow from the factual premise asserted.

Nonetheless, the defendant further asserts that the process of "death qualification”
produoes juries that are biased in favor of guilt. Defense Motion, at 26-28, Washington courts
have repeatedly rojected this argument, See, e.g., State v, Brown, 132 Wn.2d 529, 593-01, 940
P.2d 546 (1997); State v. Rupe, 101 Wn.2d 664, 695-96, 683 P.2d 571 (1984); State v. Peyton,
29 Wn. App. 701, 707-10, 630 P.2d 1362, rev. denied, 96 Wn.2d 1024 (1981), As the
Washington Supreme Court has explained, the goal of voir dire is to select a jury that will follow
the law, including the death penalty, not to select a jury more or less likely to acquit the
defendant:

‘ Tied to the defendant's due process ¢laim is his further claim that the death

qualification procedure deprived him of an impartial jury. The State as well as

the acoused has the right to an impartial jury, Impartiality requires not only

freedom from jury bias against the accused and for the prosecution, but freedom

from. jury bias for the acoused and against the prosecution. The voir dire process

is designed to cull from the venire persons who demonstrate that they cannot be

fuir to either side of the case, ‘

~ The guarantee of impartiality cannot mean that the state has a right to
present its case to the jury most likely to return a verdiot of guilt, nor
can it mean that the accused has a right to present his case to the jury
most likely to acquit. But the converse is also true, The guarantee

cannot mean that the state must present its case (o the jury least likely
to convict or impose the death penalty, nor that the defense roust,
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present its case to the jury least likely to find him innocent or vote for
life imprisonment,

.. The logical converse of the pr dposﬁion that dea‘ch—qualiﬁed
gurors are conyiction prone is that non-death-qualified jurors ate
acquittal prone, not thnt they are neu‘cral

[Smith v. Balkcom, 660 F.2d 573, 579 (Sth Cir, 1981), modified on other rounds
671 F.2d 858 (5th Cir.]. -

The United States Supreme Court similarly declined to conclude that
jurors who can be fair to both sides of a case are not impartial,

[TThe Constitution presupposes that a jury selected from a fair cross-
section of the community is impartial, regardless of the mix of

+ individual viewpoints actually represented on the jury, so long as the
jurors can conscientiously and properly carry out their sworn duty o
apply the law to the facts of the particular case,

[Lockhart v, McCree, 476 U.,S, 162, 183-84, 106 S, Ct, 1758., 90 L. Ed. 2d 137
(1986)]. We thus decline, as did the Fifth Cirouit, to define "impartial" as "a
middle ground that involves a jury with persons who are in ¢ffect defendant
prone,”

Hughes, 106 Wn.2d at 185-86 (footnotes bmitted) (alterations in citations added) (other
alterations in original),
Lastly, it bears mentioning that the evidence against the defendant in this case is

exceedingly strong. Accordingly, it is exceedingly unlikely that factual innocence will be raised

as a defense to these ctimes, Therefore, even if the CJP were correct in'its conclusion that death-

qualified jurors are generally more guilt-prone than non-death-qualified jurors -« a point the State
does not concede -~ it is difficult to envision how that would render the death penalty
unconstitutional beyond a reasonable doubt i this case.

C. * Capital jurors fail to comprehend and/or follow penalty
instructions.

PROSECUTION'S RESPONSE TO DEFENDANT'S

MOTION TO STRIKE DEATH NOTICE OF SPECIAL

SENTENCING PROCEEDING, CONVENE Daniel T, Satterberg, Prosecuting Attorney
SEPARATE .TURIES, AND REQUEST w554 I_(ing County Courthouse
BVIDENCTIARY HEARING - 37 g vone

Seattle, Washington 98104
(206) 296-9000, FAX (206) 296-0955




22433407

23l

10
11
12

13

14

15
16
17
18
19
20
21

22

24

The defendant»ﬁext asserts, based on the CJP, that & number of jurors surveyed did not
understand their penalty phase instructions, particularly as to the role of mitigation. Defense
Motion, at 29-33. This is one argument in particular where thie CJP's purported findings cannot
be credibly extrapolated to Washinéton. :

First of all, Washington is a "non-welghing" state, meaniné that the jury is not instructed
to wgigh t]ge mitigating and aggravating circumstances and decide which is weightier: Rather,
Washington expressly and unequivocally instruets its juries (including before voir dire) that the
State has the burden of broving béyorid a reasonable doubt that there are not sufficient mitigating
ciroumstances to merit leniency, WPIC 31.01; WPIC 31.02; WPIC 31.05; WPIC 31,06, In
ad&iﬁon, as previously noted, Washington is unique ax;uong states in Instructing jurors that there
is a presumption of leniency that must be overcome by evidence beyond a reasonable doubt, and
tl.mt the exercise of merey in itself can be a reason to spare the defendant from the death penalty.
WPIC 31.05; WPIC 31.07 .Given the manner in which Washington instruets its juries, anci given
the significant differences between Washington’s instructions and those given in other states, the

CIP's conclusion that jurors do not understand their instructions in cases in other states does not

support a similar conclusion here,

‘Also, as the Washington Supreme Court has stated,

, ‘While we do not question that jury instructions in any death penalty case
are complicated and lengthy, it is out of an abundance of caution for the
defendant's rights that we are so precise. The argument discussed above
regarding jury unanimity is graphic evidence of the need for detailed instructions,
Precision necessarily entails complexity, 'We cannot fault trial judges for failing
to carefully instruct a jury, and then find error because the instructions are too
complicated, The complex nature of the jury instructions is not, in and of itself,
an instructional error of constitutional magnitude Warrantmg review for the first
time on appcal
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State v. Lord, 117 Wn.2d 829, 880-81, 822 P.2d 177 (1991).

The defendant‘ asserts that the questionnaires answered by 26 college students

- detonstrates that “Washington mock jurors” are alarmmgly incapable of understanding the law,

But this was a homewolk assignment -~ thcsc were not jurors who had been questioned by the
parties during extensive voir dire, had been sworn, had repeatedly been instructed by the court,

had heard the arguments of co_uﬁsel, and had deliberated together to reach a verdict. The

-defendant retained another “expert”™ in support of his argument that Washington’s pattern

instructions are unfathomable to jurors. He claims that “Dr. Stygall determined that

Washington’s Pattern Jury Instructions for capital cases are extremely flawed and poorly

written,” Defense Motion at 44,

Dr. Stygall is certainly no stranger to poor writing:

Throughout this introductory instruction o the jurors about evidence, what
evidence consists of, what is excluded from evidence and judgments about -
witnesses, the listening/reading jurors jumps [sic] from what the court considers
evidencé and law and that [sic] the jurors must follow the court’s rules,*!

Defense Motion, Exhibit B, Declaration of Gail Stygall, page 9. What Sytgall seems to find

“most offensive about WPIC 31,03 Is the following paragraph:

The order of these instructions has no significance as to their relative importance,

' They are all'important, In closing arguments, the lawyers my properly discuss
specific instructions, During your. deliberatlons, you must consider the
instructions as a whole.

This seemingly straightforward paragraph provokes Stygall to make the following exiravagant

olaim:

2L As Stygall observes elsewhere, “Whatever the reason, readers have more difficulty
understanding multiply [sle] embedded sentences than they do short, simple sentences,”
Declaration of Stygall at 13.
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The statement made in the instructions that the order does not matter is simply impossible

cognitively. Order matters in every sort of thinking and “ordering® order away does not

change the need for order.?
Stygall Declaration at 10, Apparently Stygall finds the paragraph from WPIC 31.03 “impossible
cognitively” because she interprets it to mean that the order of words in each instruction — rather
than the order in which the instructions as a whole ate read to the jury - does not matter, But is
Stygall’s confusion likely to be shared by Washington jurors?” Is Stygall’s confusion a reason to
find a Washington criminal statute unconstitutional?

Stygall is also troubled by the coneluding sentence in WPIC 31.07:

The appropriateness of the exercise of mercy is itself’ a mitigating factor you may

consider in determining whether the state has proved beyond a reasonable doubt

that the death penalty is warranted,
This instruction would seem rather favorable to a defendant — it reminds the jury that the
prosecution has the burden of proof beyond a reasonable doubt and authorizes the jury to be
merciful, But according to Stygall, the instruction omits a critical word that she provides, with
emphasis:

The appropriateness if [sic] the exeroise of meroy is itself a mitigating factor

[THAT] you may consider in determining whether the state has provide [sic]

beyond a reasonable doubt that the death penalty is warranted.

Stygall Declaration at 11 (emphasis in original). Stygall declares: “The emphasis lost for the lay

reader in the mi'ssipg that may make the mercy factor less imiportant.” This proposttion 1s

unsupported by authority or argument.
Stygall’s principal'assertion is not limited to the defendant’s case, or to capifal

prosecutions. She asserts: “[J]ury instructions in general are poorly understood by jurors, with

%2 Given the quality of Stygall’s writing; it is perhaps a blessing that her criticism of the WPICs
is unaccompanied by any examples of how they might be improved.
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comprehension scores on many instructions well below 50%...Among the grouﬁ of academic
scholars in the area, there is no and was no-dispute about whether jurors understood instructions:
they didn’t,” Stygall Declaration at 6, |

Jury instructions generally and instructions in capital cases should always be considered
for improvement, But Sytgall’s principal argument — that jurors do not understand instructions —
i3, like the conclusions of ‘che CIP, anindictment of thé jury system itself, not the
constitutionality of Chapter 10,95 RCW, As such, it is without merit, |

d,  Jurors believe they are required to return a verdict of death

On its face, the CJP's conclusion in this regatd is based on "the misconception that the
Jaw requires the death penallty if the evidence establishes that the murder was ‘heinous, Vﬂé or
depraved' or the defendant would be.'dangerous in the future." Defense Motion, at 33-34.
Nowhere in Washington’s jury instructions do the words "heinous, vile or depraved" appear,
Also, the question of the defendant's potential futire dangerousness is phrased as a consideration |
in mitigation, not aggravation; the relevant instruction‘ states that the jury may consider in
mitigation that "[t|he defendant is unlikely to pose a danger to othets in the ‘fu‘nurg[.]" WPIC
31,07 (Appendix A). Moteover, as previously discussed, Washington jutors are instruoted
repeatedly that a death sentence will be imposed only if the jury finds unanimously that the S’éafe
has prox;ed beyond a reasonable doubt plmai there are not sufficient m.itiga;ting circumstances to
merit leniency. Accordingly, it strains the bounds of logic and common sense to suggest that
Washington jurors would believe that the death penalty is mandatory based on two factors that

they are not asked to consider,
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But for some reason, the questionhaire Fc;glia drafted for the college students that
comprised her survey included this inquiry, explicitly related to the “Guilt Phase of the trial:”

6. After reviewing the judges instructions, do you believe that the law

requires you to impose a death sentence ifthe evidence proved that...[the

defendant’s] conduct was heinous, vile, or depraved?

Motion, Exhibit PP, questionnaire page 4.

This question is trarisparen'tly an effort to bootstrap the CJP’s findings to Washingt'on
jurors, Butthe V;"PIC submitted to the students never defined the terms “ﬁeinous, vile, or
depraved.” The students were left to Imagine what the words meant, and whether the conduet
the words might describe warranted the death penalty. No significance can be attributed to their
answers to that question.

& Jurors evade respoﬁsibility for the ppnishment decision

The CIP concluded that a significant number of jurors surveyed did not "view themselves'

as most responsible for the decision they make," Defense Motion, at 35, The defendant claims

that Foglia’s survey of 26 Washington students supports the same conglusion, This conclusion is

fundamentally flawed, because it is based on. a faulty premise drawn from poorly-worded survey
questions,
In asking jurérs who they think ish"most responsible"‘ for the sentence, the CJP apparently
reports that close to hgﬂf of them answered "the defendant,” .and Foglia determined that more
than half of the Washington students came to the same conclusion. Defense Motion, at 35-36.
But contrary to what the defendant agserts, this is a correct answer, Itis not wrong 1o assert a
defendant who has been found, beyond a reasonable doubt, to have committed aggravated

murder in the first degree is the person who is primarily responsible for the punishment for that
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orime. Had thel defendant not committed the‘ crime, there would be no punishment, Given the
guestion that the CIP jurors and the Washington students were apparently asked, answering that
the defendant is the most responsible for whatever sentence he or she received is a completely
valid response. To translate these responses into a conclusion that juroré do not-take their dutiesl
geriously, or worse, tllat they are cavalier in their decision-making in death penalty cases, is
simply absurd,

Wasghington jurors are instructed that if they answer the appliqable question in the
affirmative, "the sentence will be dc;ath." WPIC 31,06 This Coutt should soundly reject the
1_1\otion that the jurors called upon to angwer this question will not solemmly and seriously
discharge their duties, -

£ . The continuing influence of race on juror decision-making

The defendant asserts that ;me of the “fatal flaws in the application of the death penalty in
real life” is “racism.” He asserts that he is a black and his victim was white, and thetefore,
apparently, “race is an issue in. this capital case.” Defense Motion at 38, What does this mean?
There is ample evidence that the defendant targeted Timothy Brenton (aﬁd Britt Sweeney)
because they were police officers. There is no evidence that he targeted them because they Werc
white. There is no evidenoé that the defendant set bombs to explode when firemen and police
responded to the arson fire because he believed or knew the race(s) of his intended vietims, And ‘
there is no evidence that, when he faced arrest, he attempted to kill Sergeant Nelson ‘because
Nelson is white, |

The defendant provides no factual support for his contention that “race is an issue in this

capital case.” Iustead, he is asserting a statistical correlation: “the data informs us that in the
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context of this case, race will contribute to a greater likelihood of imposition of a death

sentence.” Defense Motion at 38, Later, the defendant provides a single statistic in support of

this claim, asserting that “since 1981, 18% of the defendants in death penalty cases in

Washington have been black, yet blacks only comprise.3.2% of the population.” Defense Motion
at49,
The allegation that the death penalty is imposed in Washington on the basis of race has

been considered and rejected by the Washington State Supreme Court, most recently in State v.

Davis, 2012 WL 4122905 (Sept. 20, 2012). In that cage, the Court rejected Davis’ statistical
érgm:nents that his death sentence violated the Bighth Amendment because the penalty is
imposed in a racially dispa‘rate manner.

We begin with the observation that the likelihood of a white-defendant receiving the

death penalty in Washington is practically the sanie as the likelihood of a black defendant
receiving it: 837 of the 57 cases (14 percent) involving an eligible black defendant
resulted in a sentence of death, compared to 2539 of the 184 cases (14 parcent) involving "
an eligible white defendant. This court needs no convincing that “[W]e cannot ignore
‘whether the defendant's race becomes a significant factor in imposing the death penalty.”
However, our.review of p1oseout10ns for aggravated first degree murders does not reveal
that black defendants “have in fact been treated differently,” id., and it certainly does not
show that the “sentence of death” in this case is “excessive or dispx oportionate to the
penalty imposed in. similar cages.”

Id, slip opinion at 35 (foototes and citation omitied).

Based on generalizations rcgar(;ﬁng both race and gerder, the CJP has concluded that
white malés are n"iore likely to impose the death-penalty than African-American males. Defense
Motion, at '40~41. Even putting aside the questionable value of such generalizations as applied in
any individual éase, they are clearly not a basi'é; upon which to find Chapter 10,95 RCW '

unconstitutional.
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First, reglonal éifferences among the jurisdictions surveyed’ by the CIP versus King
County, Washington have not been and cannot be accounted for. In other words, jurors in Texas
or Alabama are unlikely to reflect the same general social atid politiéal views as jurors in King
Couﬁty. For that matter, jurors in Northern Califqrnia are unlikely to reflect the same general
views as jurors in Cen’.cral or Southern' California, as jurors in Spokane County likely do not
reflect the views of jurors in King County, In short, anyv attempt to extrapolate such generalized
conelusions to every jurisdiction in the country basegl on interviews with jurors in 13 or 14

selected states is speculative at best,

Second, this argument is essentially the same argument made in McClesky v. Kemp, but

with a slightly different foéus (i.e., the race and gender of the jurors, as opposed to the race of the
defendant and/or the victim), As was true in MeClesky with the Bélgius study, all the CJP can
demonstrate (assuming the data are valid) s a potential risk that the race and/or .gender of ag-yet-
unselected jurors might have some impact on the outcome of a case. U;1dcr McClesky, this is
not a sufficient showing to declare the death penalty in Washington unconstitutional,

_In this case, there i no reason to believe that a Kiné; County jury will make its
determination in the guilt or penalty phase of the defendant’s trial on the basis of race; to suggest
otherwise is unsupported by any relevant statistical evidence, andl gratuitously offensive to the |
people of King County. > |

g Jurors significantly mdcrestiméte the alternative to death
Baged on its juror interviews, the CJP has oonclﬁded that the "sooner juroi's think a
defendant will be 1'l§leasedlfrom prison,'the more likely Lhcy are to vote for death[,]" Defense

“

Motion, at 38. Washington jurors are explicitly instructed that
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A person sefitenced to life imprisonment without the possibility of release

or parole shall not have that sentence suspended, deferred, or commuted by any

judicial officer. The Indeterminate Sentencing Review Board or its successor

may not parole such prisoner nor reduce the period of confinement in any manner

whatsoever including but not limited to any sort of good-time calculation. The

Department of Corrections or its successor or any executive official may not

permit such prisoner to participate in any sort of release or firlough program.,
WPIC 31.06. Itis difficult to envision how much clearer it could be made that a defendant who
is not sefitenced to death, will spend the rest of his or her life in prison, Nevertheless, the
defendant oites Foglia’s survey of paralegal students for the proposition that Washington jurors
would suffer this misconception. The students were asked:

4, How long do you think someone not gwcn the death penalty for a capnal
murder in this state usnally spends in prison?

The median response was 42.5 years ~ neatly twice the median of any state that was partt of the
CJP. But the defendant apparently cites this as evidence that jurors “tend to grossly
underestimate how long capital murderers not serlterlcéd to death usually stay in prison,”
Defendant’s Motion at 38, How many years does someoné conyicted of aggrayated murder in. -
Washington and given a sentence of life spend in prison? Is 42.5 years a “gross |
underc_estimdﬁon”or & reasonable answer?

The defendant argues that Washington's-pattern jury instructions "suggest that a verdict
of life must be unanimous." Defense Motion, at 44, In support of this, the defenddnts cite WPIC
31,08, which states in its current férm, | | |

You must answer one question. All twelve of you must agree before you -
answer the question "yes" or "no." If you do not unanimously agree then answer

"o unanimous agreement,” When you have arrived at an answer, fill i in the
verdiot form to express your decision.
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WPIC 31.08 (emphasis supplied). The defendant argues that this instruction is "substantially
similar" to one found nfirm by the Ninth Circuit: ‘
You must answer oze qucstiOn; All twelve of you must agree before you
answer a question "yes" or "no." When all of you have agreed, fill in the answer

to the question in the verdict form to express your decision.

Defense Motion, at 44 (citing Mak v. Blodgett, 970 F.2d 614 (9th Cir, 1992)).

These two instructions are indeed "substantially similar” in the sense that they contain
many of the same words. But they are fundamentally difforént in every way that matters so far
as the Ninth Cirmit was co.noemed. The current instruction makes clear to the jﬁors that "no
unﬁnimous agreement" is a valid option, and that option will result in a life sentence, See W’PIC
35,09 (special verdict form), In other words, the two instructions are similar onl}; if thehj
material differenoes are ignored. -

Lastly, the defendant points to a jury question, in the Connor Schierman case regarding
the possibility of clemency or a pardon and argue that this demonstrates that jurors in
Washington underestimate the alternative to the death penalty. Defense Motion, at46- 47, But
this question from the Schierman jurors demonstrates nothing other than the jurors' desire to
have as much information as possible about sentencing at its disposal. It does not show, as the
defeﬁdant contends, that jurors "wrongly believe that a life sentence would allow the defendant
fo go free after a period of time," for the obvious reason that it is indeed possible (albeit -
extraordinarily unlikely) for a former death-row inmate to receive clemency or be pardoned.

4, - The defendant’s arguments based on the Washington Constitution are
contrary to existing authority and without merit. .
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The defendant contends that Article 1, section 14 of the Washington Constitution affords
broader protection than the Eighth Amendment, and he offers additional arguments in favor of
his contention that Chapter 10,95 RCW is unconstitutional. This claim should also be rejected.

The defendant cites State v, Bartholomew, 101 Wn.2d 631, 639-42, 683 P.2d 1079

1 (1984) ("Bartholomew II"), for the proposition that Axticle I, section 14 of the Washington

Constitution provides greater protection for capital defendants than the Eighth Amendmént.
Although ,Bartholofnew II did reach this conclusion in the context of whether uncharged or.un-
convicted oriminal‘oonduot should be admitted during the pénalty phase, the Washington
Supreme Court has more recently held that the state's Cruel Punishment Clause is coextensive '
with the Eighth Amendment and provides no greater protection in other contexts regarding the

death penalty, See Dodd, 120 Wn.2d at 20-22 (holding that the Gunwall factors "do not demand

that we interpret Const, art. 1, § 14 more broadly than the Bighth Amendment" on the issue of

whether a death penalty defendant can walve all appellate review other than that required under

Chapter 10,95 RCW); Yates, 161 Wn.2d at 792 (holding that the Gunwall factors dictate that the
state Cruel Punishment Clause and the Eight Amendment are coextensive in the context of
considering the defendant's claim that the death penalty statute is "atbitrary," citing Dodd).

In this case, the defendant claims that Washington's death penalty statute is |
unconstitutional because, according to the CIP, it'is applied ‘in an atbitrary fashion. As such, the

defendant’s claim most closely resembles the claim made in Yates. It in no way resembles the

~claim made in Bartholomew II. Moreover, it is ceﬁrfainly worth noting that Bartholomew II is a

pre-Gunwall case, and the court's post-Gunwall jurisprudence holds that the relevant clauses of

the state and federal constitutions are interpreted in the same manner, Therefore, this Court
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should reject the defendant’s claim that the state constitution should be interpreted more broadly

than the federal constitution in this context, in accordance with Yates.

Next, the defendant cites the CJP's purported "fatal flaws" and asks this Court to consider
them anew in light of the state constitution, Defense Motion, at 40-41, Again, relevant
Washington case law holds that the state and federal constitutions provide the satne protections

when the defendant claims that the death penalty is unconstitutionally arbitrary. See Yates,

‘supra, But in any event, the CJP's conclusions are without merit no matter which constitution is

considered. In other words, conclusions based on faulty premises or contrary to controlling law
do not become meritoriot}s under a different governing document.

Next, the defendant cites a number of cases to support his argument that the state
constitution is offended by the death penalty, but none of them are on i:)oint. Defense Motion, at
41-42, For instance, in. State V. Fain, 94 Wn.2d 387, 617 P.2d 720 (1980), the defendant was
sentenced to life in prison as a habitual criminal for three crimes involving petty fraud from
which the defendant obtained a total of less than $470. Fain, at 397-98. This is clearly not the
same as ambushing and murdering an on~duty police officer sitting in his patrol car, The other
cages cited by the defendants are similarly unhelpful,

As the defendant correctly notes, In re Personal Restraint of Brett, 142 Wn.2<d 868, 16
P.3d 601 (2061), involved a claim of ineffective assistance of counsel; thus, it has no bearing on
the issue before this Court. Also, State v. Roberts, 142 Wn2d 471, 14 P.3d 713 (2000), held that

the death penalty could not be imposed on an accomplice in the absence of "major participation

by a defendant in the acts giving rise to the homicidel[.]" Robex“:cs, at 505, This is not an issue

before the Court, either,
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~In State v, Davis, 141 Wn.2d 798, 824-25, 10 P.3d 977.(2000), the court noted that tﬁe
defendant was entitled to & fair trial before an tinbiased jury. However, after conducting a |
lengthy analysis of the relevant case law and the record, the court concluded that Davis had not
shown that racial prejudice was a significant Pactor in his case, and that the jury selection process

was fair, Davis, at 826-38, This case is of no help to the defendant, And while State v. Walden,

131 Wn.2d 469, 932 P.2d 1237 (1997), notes that jury ingtructions that misstate the law are
erroheous, 1;1"1e defendant has not shown that Washington's capital jury instructions are in any
way infirm, | ‘ |

In State v. Rhodes, 82 Wrn. App. 192, 917 P.2d 149 Q 9965, the court noted the well«
settled principle that peremptory challenges cannot be exero;ised on the basis of race, but the
court held that the prosecutor's ohallehge to the only African-American. in the venire was proper
bBeoause it was exetcised for raoe—neuu'al teasons, In State v. Burch, 65 Wn. App. 828, 830P.2d
357 (1992), the court held that gender discrimination in Jury selection oﬁ?cnds the consutuuon
Neither of these cases mform this Comt’s analysis,

 Finally, the defendant cites State v, Clatk, 143 Wn.2d 731, 24 P.S‘d 1006 (2001), for the

proposition that a death penalty proceeding must be "fundamentally fair.” The issue in Clatk

was the introduction of not only the defendant's prior conviction for unlawful imprisonment

during the penalty phase, but the testimony of a police officer ﬁescribiné the undetlying offense,
which involved the abduction of a small child, This was reversible error. Id, at 782-83; Again,
howlever, this case does not inform this Court's analysis.

Next, the defendant points to some studies that he claims demonstrate the flaws in

Washington's death penalty scheme, Defense Motion, at 48-50, As a preliminary matter, none
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of these studies provides a basis to find Chapter 10.95 RCW unconstitutional or to strike the
death penalty in these cases; rather, these stidies are policy documents that would bé more
appropriately addressed to the legislature. But ih any event, these studies are of dubious value.

First, it should be no surprise'that the ACLU haé conoluded that Washiﬁgton's death
penalty scheme "is fraught with error," given fhat a key part of the ACLU‘S agenda is the
abolition of the dleaﬁl penalty, which its website deseribes as "the ultimate denal of civil
liberties.," See Apg' endix C (Capital Punishment pa;ge from the ACLU's website).

Second, the defendant cites the Washington Supreme Court's report from 2000, in which
wetired Justice Richard Guy correctly notes that "[cJourts at all levels make every effort to
prevent wréngful convictions and guarantee fairness," Defense Motion, Exhibit V'V, This
supports the State's position that Washington's death penalty scheme is constitutionally robust.
Justice Guy's report further notes that the death penalty ié expensive, Id, This does not support
the notion the;t" the death penalty is unconstitutional, but again, is an argumernt that should be |
addressed to the legislature,

Third, the defendant cites the report of the Washington State Bar Association's "Death
Penalty“Suboommiftee of the Committee on Public Defens;a,“ which noted that a‘number of
appellate reversals of death sentences, and again, that the death penalty is expensive, Defense
Motion, Exhibit TT. The number of appellate‘reverse;ls could mean one of two things, neither of
which is helpful to the defendants' position in this case: 1) that the'systcm is functioning as

intended, and courts are sorutinizing death penalty cases carefully and applying a heightened

_standard of review (which benefits defendants); or 2) that courts are going out of their way to

find reasons to overturn death sentences (which benefits defendants). Either way, this does not
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demonstrate that the death penalty is unconstitutional. And again, the fact that the death penalty
is expensive is an issue for the legislature.

Next, the defendant argues that recent polling demonstrates that support for the death
penalty is waning, and thus, that "evolving standards of decenojr" provides a basis to qonclude
that the death penalty shlould be found unconstitutional, ‘Defense Motion, at 50-51 . As support
for this proposition, the defendant eites a poll condueted by the Dee‘lth Penalty Information
Center ("DPIC") concluding that Americans are "losing confidence in the death penalty."
Defense Motion, at 53 (citihg Bxhibit UU). Asistrue of the ACLU, the DPIC is an organization
that advocates for :che éboliﬁou of the death penalty; as such, its poll is of dubious value and, as
one pro-death penélty commentator hias noted, was flawed from the start based on the wording of
the questions asked. See Appendix D (Crime and Consequences blog, "Predictable DPIC I"oll on,
the Death Penalty™).

In sum, the defendant has provided no basis upon which this Court could conclude,

beyond a reasonable doubt, that Chapter 10.95 RCW runs afoul of the state constitution.

D. SEPARATE JURIES ARE NOT AUTHORIZED BY STATUTE, AND THUS,
THIS SUGGESTED PROCEDURE IS NOT AVAILABLE ACCORDING TO

STATE SUPREME COURT PRECEDENT AND WOULQ CONSTITUTE
REVERSIBLE ERROR,

The defendant claims that the Court has the authorify to hold separate trials for the guilt
and penalty phases of his trial because the CJP evidence (and, presumably, the “studies™
conducted by Foglia and Stygall) are the “functional equivalent of the ‘unforeseen
circumstances’ that would warrant convening a second jury pursuant to RCW 10.95.050 (3).”
Defense Motion at 51,

RCW 10,95.050 (3) provides:
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If the defendant’s guilt was determined by a jury verdict, the trial court shall

reconvene the same jury to hear the special sentencing proceeding, The

proceeding shall commence as soon as practicable after comipletion of the trial at

which the defendant’s guilt was determined, If, however, unforeseen

circumstances make it impracticable to reconvene the same jury to hear the

special sentencing proceeding, the trial court may dismiss that jury and convene a

jury pursuant to subsection (4) of this section.
Having endeavored to persuade the court that the WPIC ate incomprehensible to Washington
jurors, the defendant uses a similar tactic, and tries fo subvert the plain meaning of a criminal
statute, The “unforeseen consequences” contemplated by RCW 10.95.050 (3) are those that
develop after the jury returns its verdict of guilt ~ they do not include arguments advanced by the
defendant before the trial begins. Unfoteseen circumstances include, for example a remand on
the death penalty question, as in State v. Bartholomew, 104 Wn.2d 844, 710 P.2d 196 (1985).

“lAlbsent unforeseen ciréumstances, the trial court Is required to reconvene the same jury

for the penalty phase of the trial” State v. Mak, 105 Wn.2d 692, 718 P,2d 407 (1986),
reconsideration denied, qertioraii denjed, 107 8.Ct. 599, habeas corpus granted, 754 F.Supp
1490, affirmed and remanded 970 F.2d 614, certiorari denied 113 S.ct, 1363, affirmed and
remanded 972 F.2d 1340 ( jury heard evidence in guilt phase of defendant’s involvement in
robberies that he was not charged with; this was not an “unforeseen circumstance” warranting a’
new jury for penalty phase).

In Btafe v, Hughes, 154 Wn,2d 118, 110 P,3d 192 (2005), overruled on other grounds,
Washington v. Recuenco, 548 U.S. 212, 126 S. Ct. 2546, 165 L. Bd. 2d 466 (2006), the

Wésl:ﬁngton Supreme Covrt held that the trial court lacked the authority to convene a jury to

determine the existence of aggravating factors in the wake of Blakely v. Washington, 542 1U.8..

296, 124 8, Ct. 2531, 159-L. Ed, 2d 403 (2004). In the absence of an express statutory procedure
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1 | that would allow for convening a juty on aggravating factors, the court reasoned, the court was
2 || notat liberty to create one because to do so would "usurp the power of the legislature." Hughes,

3| 154 Wn.2d at 151-52,

4 The court reiterated in State v, Pillatos, 159 Wn.2d 459, 469-70, 150 P.3d 1130 (2007),

5 thaf the judiciary did not have the "inherent authority" to empanel a jury for the purpose of |
6 || considering agpravating factors under the Sentencing Reform Act because the legislature had not
7 cxpressl& providedfor suoh' a procedure. In reaching this conclusion yet again, the court cited

8 || State v. Martin, 94 Win.2d 1, 7, 614 P.2d 164 (1980), wherein the court had held that it would not
9 || "imply a 'special sentencing provision' that would allow the death penalty to apply to those who
10 || pleaded guilty, in the absence of any statutorj{ provision allowing a jury to be empanelled-

11 || following a guilty plea." Pillatos, 159 Wn.2d at 469, As the court noted, "[wle said [in Martin]

12 || we '[did] not have the power to read into a statute' such a provision, and that the statute did not

13 ) allow us to convene a jury solely to consider death." Pillatos, 159 Wn.2d at 469-70 (quoting

14 || Martin, 94 Wn.2d at 8) (aljceration within internal quotation marks in original, other alterations

15 || supplied). | |

16 Thete are no unforeseen circumstances helc Thereibrc;, it is very likely that if this Court ,
17 || were to adopt the defendants’ request for separate juries, that procedure would be declated

18 || invalid on appeal. Indeed, the Washington Supreme Court obsetved in 1986 that separate juries

19 || for the guilt and penalty phases of a capital trlal was "not possible" because the applicable statute
20 || "mandates" a single jury. Hughes, 106 Wn.2d at 187, 721 P.2d 902 (1986), BEven though the
21 || defendants' current lawyers invite consideration of that procedure, an appellate claim would

22 || doubtless assert ineffective agsistance of counsel for recommending a prohibited procedure.
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Given the Washiﬁgton Supreme Court's prior holdings that it will not imply a sentencing -
procedure where one does not expressly exist in the statute, the likely outcome would be fo
invalidate the penalty phasé verdict if that verdict were to be in favor the death penalfy.

The defendant notes two declgions by trial courts in New Mexico to convene separate
juries for the guilt ﬁnd penalty phases, ‘and he urges this Court to do the same. Defense Motion,
at 53-55, As discussed, separate juries are simply not an option in these circumstances under
Washington law, and thus, granting the defendants' request for separate juries would result in
reversiblé error.

Moreover, the fact that two trial courts in New Mexico have found the CJP study to be a
sufficient basis to grant such a request should be outweighed by the fact fhat other oogrts have
found it to be an insufficient basis to either convene separate juries or dismiss a death notice.

| As noted in footnote 3, a number of federal trial courts have rejected requestsl for soparate
juries or motions to declare the death pehalty constitutional based on the CIP. See United States
v, Llera Plaza, 179 F.Supp.2d 444, 450 n. 5 (B.D, Penn, 2001); United States v, Regan, 228
F.Supp.2d 742, 746-747 (B.D, Va. 2002); United States v. Sablan, 2006 WL 1028780, *8

(D.Colo. 2006) (not reported in F.Supp.2d); United States v. Mikos, 2003 WL 22110948, *17-18

(N,D.IIL, 2003) (not reported in F.Supp.2d); Riel v. Ayers, Jr., 2008 WL 2008 1734786, *15-16

(E.D, Cal. 2008). This is true of at least three state courts as well,
For example, in State v. Azania, 865 N.E.2d 994 (Ind. 2007), the Indiana Supreme Court
rejected the assertion supported by the CJP that "the bias in favor of the death penalty becomes

unavoldable and overwhelming" because the defendant had been in prison for so long awaiting

retrial that the jurors would aésume his "fiture dangerousness." Azania, 865 N.E.2d at 1007-08,
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In rejecting the CIP's position, the court correctly observed that jurors are presumed to follow
their instructions, and that "future dangerousness” ‘is not an aggravating circu;nstance under
Indiana law. Id, The same is true in Washington. |

In Wadé v, State, 41 ‘So.3d 857 (Fla. 2010), the Florida Supreme Coult rejected the CJP's
conclusions that "death-qualification” results in a biased jury and that capital jurors make
premature decisions about sentencing, Wade, 41 So0.3d at 872-74. The‘oo\urt found both of these
arguments squarely at odds with United States Supreme Coutt precedent, and in confliot with |

state law 1equ111ng a single jury for both phases ofa oapnal trlal. Jd, The same i true in

Waslnngton.
Finally, it bears mentioning that a California appellate court has recently held as follows:

We need not analyze or discuss in detail Dr, Foglia's testimony and the
volurinous exhibits Lewis presented in support of his motlon, As already noted,
both the California Supreme, Court and the United States Supreme Court have
"rejected the claim that separate juries are required [in capital sentencing cases]
because jurors who survive the jury selection process in death penalty cases are
more likely to convict & defendant." [oitation omitted] Even if we were to
assume the research Lewis presented was valid, it fails to show a demonstrable
reality that any of the jurors i this case would be unable to follow the law as set
forth in the court's nstructions or would refuse to listen to and to weigh the
evidence in an appropnate manner and is thus insufficlent to constitute good
cause within the meaning of section 190.4(c). [citation omitted] In this regerd,
we agree with the court's finding, in denying Lewis's motion to declare the death
penalty unconstitutional, that Lewis's "reliance on the [CIP] Study, interpretation
and analysis at best only demonstrates a potential risk of premature decision
making in death penalty cases," and Lewis "has not proved that inappropriate
factors will, in fact, play a role in [his] case,"

People v. Lewis, 2010 WL 1317881 (Cal. App. 4th Dist. 2010) (not reported in Cal, Rptr, 3d)
(cxtatxons omlued other alterations and emphasis in origmal)
In sum, thc suggcstlon that separate juries could be oonvened for the guilt and penalty

phases would be highly unlikely to survive appellate scrutiny given the relevant authorities set
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Al forth above, This Court should reject the defendants’ suggestion to build reversible error into

these proceedings. Accordingly, this Court must decide instead whether the defendants havé :
cartied ‘the burden. of showing that Chapter 10.95 RCW is unconstitutional Beyon_d a reasonable E
doubt based on the purported aonoluéions of the CJP. For the reasons set forth below, the ansxa;ér
to this question is a resounding "no." .

A, THE COURT SHOULD DECIDE THIS MOTION WITHOUT AN
EVIDENTIARY HEARING.,

The-defendant urges this Court to hold an evidentiary hearing on the constitutionality of
Washington's death penalty statute based on the CJP, a questionnaire completed by 26 students,
and Stygall’s “linguistic analysis” of the WPIC. This Court should de:ny that reqiest,

It is well-settled law in tho state of Wasl;ington that a court cam;.ot review aspects of the
jury deliberation process that inhere in the verdict, (Gardner v, Malone, 60 Wn.éd 836, 841, 376
P.2d 651 (1962); State v. Ng, 110 Wn.2d 32, 43,750 P.2d 632 (1988). The mental processes by

which jurors reach their decisions are all factors inhering in the verdict, and the verdict cannot be

impeached on that basis. Havens, 70 Wn. App. at 256; Jackman, 113 Wn.2d atA777—'78; Ng, 110
Wn2d.at 43, If a defendant challenges a jury's verdict based on “the juror’s motive, intent, or

belief, or describe their effect upon hirm,” then the matter inhetes in the verdict and cannot be

reviewed, Gardner, 60 Wn.2d af84l; State v. Forsyth, 13 Wn. App. 133, 138, 533 P.2d 847
(1‘-97 5), This rule reinforces the importance of “the policy favorihg stable and certain verdicts
and the scoret, frank and free dismission of the evidence by the jury." State v. Balisok, 123
‘Wn.2d 114, 117-18, 866.P.2d 631 (1994). |

fhus, if a defendant is barred from challenging the jury's verdict in his or her own case

based on evidence of the thought processes of the individual jurors who rendered that verdiet, it
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is clearly not appropriate to hold an evidentiary héaring regarding the éonstitutionality of a
statute based on the thought processes of jurors who sat on cﬁses other than fhe'defendan’c’s.
Indeed, the jurors in question not only sat on cases other than the defendant's, they sat on casesin
other smfes, Accordingly, thi‘s motion not only asks this Coust to consider information that,
inheres in the verdiot, it asks this court to consider information that is wholly irrelevant as well.

An evidentiary hearing would not enhance the sigzﬂﬁcance of Foglia’s questionnéire,
completed by 26 .college students, o Stygéll’s “linguistic analysis” of the WPICs — both of ‘
which are ptovided.to the court, in firll, as Exhibits to the defendant’s motion, Contrary to the
defendant’s representations, Foglia's qugestiommire was pot completed by “Washington mock
jurorsy” it did not even invite the students to' assume to role of jurors wheri answering the
questions‘. The questions themselves are poorly crafted, and Foglia’s interpretation of the
answers, as disoussed above, is arguable at best. “English langnage linguist™® Stygall claims
that the WPIC are “pootly written” (and even “impossible cognitively™ but her own
declaration 1s strewn with far more egregi‘ous examples of these alleged Infirmities, 1t is difficult
to see how Foglia’s testimony, or Stygall’s, would help the court resolve any isgue raised by the
defendant’s motion, |

T sum, this Coutt should not hold an evidentiary heaﬁﬁg because it would concern
information that cannot be reviewed under Washington law and that on its face fails the basic tesf

of relevancy.,

2 Stygall Declaration at 1
2 Stygall Declaration at 10.
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UL . CONCLUSION

The people of the State of Washington; acting through their elected tepresentatives, have
the power to abolish the death penalty, Until that time, the people of the State of Washington,

acting in accordance with the Washington Constitution and consistenﬂy with the U.S,

|| Constitution, have invested a King County jury with the power to determine the defendant’s guilt

and punishment in a capital case. The defendant’s motion to strike the death notice of special
sentencing proceeding should be denied, as should his motions to convene separate juries and for

an evidentiary hearing,

RESPECTFULLY SUBMITTED this 26" day of October 2012.

DANIEL T, SATTERBERG
Prosecuting Attorney

\

Yoff Baird, WABA #11731
Senior Depyty Prosecuting Attorney

LT

Tohw'B/ Chstleton, Jr., WEBA #29445
tior Deputy Prosecyting Altorney
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THE DEATH PENALTY IN WASHIN TON
By Pam Loginsky, WAPA Staff Attorney’
I ELIGIBILITY

Washington’s current death penalty law was enacted May 14, 1981, 1981 Wash, Laws, ch.
138, codified ag Chapter 10.95 RCW. To be eligible for a sentence of death, a defendant must
commit the crime after hig eighteenth birthday and the defendant must not be mentally retarded.

Under Chapter 10.95 RCW, a prosecutor may seck to enhance the penalty available for first
degree premeditated® murder by seeking to prove the existence one or more aggravating
ciroumstances. See RCW 10.95.020.° The existence of such aggravating circumstances are

'Ms, Loginsky may be reached by phone at 360-753-2175, Her eomall  oddress s
pamloginsky @waprosecntors,org. .

The views expressed are those of the author, They do not necessarx]y reprosent the views of the Washington
Association of Prosecuting Attorndys, .

. Premeditation requires proof that the defendant thought over the killing beforehand, When a person, after any
deliberation, forms an intent to take human life, the killlng may follow immediately after the formation of the settled
purpose and. it will still be premeditated. Premeditation must {avolve more than a moment in point of thne, The law
requires some time, however long or short, in which a design to kill is delibefately formed.

Evidenoe that a defendant saffersd from a mental fliness ot disabllity or that a defendant was intoxicated due
to alcohol consurmption or sotne other drug can prevent the State from establishing premeditation. These defenses are
teferred to as “diminished capacity™ and ¥voluntary intoxication.”

¥ Aggravating circumstances include the following:

. The victim was s law enforcement officer, corvections officer, firefighter, judge; furor or former juror
prospestive, current,y or former witness In an adjudicative proceeding; prosecuting attorney; deputy
prosecuting attorney; defense attorney; a member of the indeterminate sentsneo review board; a
probation or parole ofﬁoer, or a newsreporter and the murder was in tegponse to the vistim's position,

. At the time of the act rcsuldng {n the death, the defendant was mther incarcerated in jail or prison or
had escaped from such a facility.

. The defendant committed the murder for money,

. The defendant solicited another person to commit the murder and paid thnt person to commit the
murder, . :

. The defendant committed the murder to obtain or maintain his or her membership in & gang or other
group, -

v The murder was committed from a motor vehicle or from the {mmediate area of & motor vehicle.

v The defendant committed the crime to oonceal the commission of a erime ar to protect or conceal the

identity of any person committing a crime,

. There was more than one vietim and the murders were part of a common scheme or plan o the result
of a single act of the defendant,

. The murder was committed in the course of, in furtherance of, or in Immediate flight from Robbery

N
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established by acceptance of a guilty plea, by verdict of a jury, or by decision ofthe trial judge sitting
without a jury., See RCW 10.95.050(1). If one or more aggravating circumstances is found to exist
beyond a reasonable doubt, the defendant will be sentenced to 1ife in prison without the possibility
of parole (LWOP) unless the prosecuting attorney. filed a timely notice”of special sentencing
proceeding. See RCW 10.95.030. Such a notice raust be filed within thirty days after the
defendant’s arraignment upon the charge of aggravated first degres murder unless the court, for good

. cause shown, extends or reopens the period for filing and service of the notice, RCW 10.95.040(2).
+ The prosecutor may only file a notice of special sentencing proceeding where there is reason to

believe that there are not sufficient mitigating cireumstances to mexit leniency. RCW 10.95.040(1).
IV, CAPITAL TRIALS

If a notice of special sentencing proceeding is filed, there is a two phase proceeding, In the
first phase, the jury determines whether the State has proven every clement of the offense beyond
a reasonable-doubt, This stage of the proceedings is similar to any othet criminal irial,

If the jury ﬁnds the defendant guilty of fixst degree premeditated murder with aggravating
circumstances, the jury s then reconvened for a sentencing phase. During the sentencing phase
proceeding the jury may hear additional evidence conserning the penalty to be imposed, Special
rules Jimnit the evidence the State tmay introduce in the sentencing phase to the defendant’s prior
convictions and one “victim impact witness” per viotim, .

The defendant in the sentencing phase has a virtual license to introduce any evidence he or
she desires, The normal rules of evidence that prohibit hearsay* do not apply 1o the defendant’s
presentation. These rules, however, do apply to the State’s rebuttal evidence, The defendant is also
allowed to make an unsworn statement to the jury (an allocution),

The jury in the senténcing phase decides whether the death penalty should be imposed or
whether the pumshment should be life in prison, without the possibility of release, In making t:hi«;
determination, the jury is asked the followmg question

Having in mind the crime of which the defend.ant has been, found guilty, are you
convinced beyond a reasonable doubt that there are not sufficient mitigating
circumstances to merit leniency?

If the jury unanimously answers “yes” to this question, the sentence will be death. If the jury canmot

in the firat or second degree, Rape in the first or second degres, Burglary in the first or second degrae

‘it e or residential burglary, Kidnapping in the first degree; or Arson In the first AOBTOGamnin o s
v A sourt order prohibited the defendatit from contacting the victim at the time of tho victim’s death,
« The defondantmurdered a “family or househeld-member” that the defendant had previously subjeotod

to acts of domestic violence,

"Hearsay is evidence based on vwhat the withess has heard someone else say, rather than what the witness has
personally experienced of observed.,,

R




22433407

rcach a unanimous decision, or if the jury unammously answers “no”, the sentence will be life
irprisoniment w1thout the possibility of release ot parole.

In passing on the above question, the j Juxy is instructed that thereis apresumption of leniency.
Spec1ﬁca11y, the jury is told that:

‘The defendantis presumed to merit leniency which would regult in a sentence
of life in prison without possibility of release or parole. This presumption continues
throughout the entire proceeding unless you find during your deliberations that ithas -
been overcome by the evidence beyond a reasonable doubt,

The jury is further instmoted that a mitigating circumstance Is a fact about either the offense
or about the defendant which in faitness or in mercy may, be considered as extenuating or reducing
the degree of moral culpability, or which justifies a sentence of less than death, although it does not
justify or excuse the offense. Factors that the jury may find to be mitigating include:

» The defendant does not have a significant history of prior criminal activity,

. The murder was committed while the defendant was under the influence of extrerie
mental disturbance.

. The victim consented to the act of murder.

. The defendant was an acoomplice to a murder committed by another person where
the defendant's participation in the murder was relatively minor,

. The defendant acted under duress or domination of another person.
. © At the time of the murder, the capacity of the defendant 1o appreciate the

wrongfulness of his ¢ondutt or to conform his conduct to the requirements of law
was substantially impaired as a result of mental disease or defect,

. The age of the defendant at the time of the crime calls for leniency.
. The defendant is unlikely to pose a danger to others in the future.
’ Any other mitigating factor that the jury finds to be relevant,
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X1 POSTCONVICTION PROCEEDINGS
Appeal

If the jury unanimously agrees that the State has met its baxden of proving that the mitigating
circumstances do not merit leniency, the defendant will be sentenced to die. This death sentence is
subject to a mandatory appeal that the defendant cannot waive. The defendant may, and usually
does, appeal the conviction also.

This appeal is generally referred to either ag an “appeal” or a “direct appeal.” This appéal
is based solely on “the record.”” “The record” consists of the documents filed with the superior coutt,
the exhibits admitted at trial, and the transcript of the trial,

Theappeal, itself, isheard on “briefs”. Bach briefis a document of approximately 250-pages,
In addition to the briefs, the Washmgton Supreme Court will hear oral argument regarding the legal
issues,

The direct appeal can take two to four years to complete, as an affirmance of the death
sentence by the Washington Supreme Court will be followed by a request that the United States
Supreme Courtreview the case. The request to the United States Supreme Court is calleda “petltlon
for writ of certiorart” or may be referred to as “seekmg cert.”,

. Ongce the United States Supreme Court denies the defendant’s request for review, the
Washington Supreme Court will issue its “mandate.” A mandate is the document that signals the
end of the direct appeal. The mandate also returns the matter to the superior court for the signing
of a death warrant, -

Shortly after the mandate issues, the defendant will be returned to the superior court from the
Washington State Penitentiary in Walla Walla. A very briefhearing is held, during which the count
will select a day for the execution that is not less than thirty nor more than ninety days from the date

* the mandate issued, This execution date is not “real”, in that it will be stayed in virtually all cases,

The Washington Supreme Court does not affirm every death sentence or conviction of
aggravated first degree mwrder, Other possible ou.tcbmes inolude:

. A vacation of the death sentence as disproportiouate or not based upon, sufficient
evidence.
» A vacation of the death sentence based upon an error in proceeding, with a remand

fo the trial court for & new sentencing phase.

. A vacation of the murder conviction, with a remand to the tnal oourt for a new trial
on guilt and sentence.
* . Avacation of the aggravating circumistances and/or the finding of premeditation,

A
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with a remand to the trial court for imposition of a determinate sentence.
Personal Restraint Petition (PRP)

. Onoe a death warrant is signed, the defendant will file a motion for stay of execution in the
Washington Supreme Court, The motion for stay is based upon the defendant’s desire to file a
“pergonal restraint petition” or “PRP”, A PRP is a collateral attack upon. the conviction and
sentence. What is meant by the term collateral attack, is that the PRP s not part of the criminal case
and the filing of the collateral attack does not upset the validity of the conviction and sentence.

A PRP allows & defendant to raise claims that ocourred outside the courtroont. The most
common. claims include: '

. Ineffective assistance of coungel- the defendant’s lawyers were deficient

. Brady - the State withheld information from the defendant

¢ " New evidence

« " Jury misconduct

The defondant files his PRP at the Washington Supreme Court. Once the State responds to
the PRP, the Washington Supreme Court decides whether an evidentiary hearing (known as a
reference hearing) is needed. If an evidentiary hearing is needed; the Washington Supreme Court
will return the matter to the superior court and will ask one of the superior court judges to listen to
witnesses and to make a decision on credibility, The superior court judge’s findings are then sent
to the Washington Supreme Court,

I£ no evidentiary hearing is needed or once the findings from the evidentiary hearing have
been received by the Washington Supreme Court, that Courf will deside whether oral argument will
be held, Bventually, the Washington Supreme Court will issue its opinion on, the PRP.

The Washington Supreme Court’s opinion on the PRP can take any of the following forms:

. A denial of the PRP, which leaves the defendant’s convietion and sentence infact,
. A grant of relief as to the sentence only.
. A grant of relief as to the conviction,

L X o

All told, a PRP can take between 2 and 5 yedrs o ésolve,
While various statutes and court-rules generally limit a defendant to a single PRP, one

defendant, who is currently on death row for two 1993 murders, obtained a stay of execution in 2010
to allow the Washington Supremie Court to consider his fifth and sixth PRPs,

5
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FEDERAL XHABEAS CORPUS

If a defendanit’s death sentence survives the PRP process, the defendant will next file a
challenge inthe federal district court, This challenge is aform of collaterdl attack, known as “habeas
corpus.” In the habeas corpus action, the defendant may reassert all of the claims he raised during
his direct appeal and his PRP. . The district court may hold an evidentiary hearing on. some or all of
the claims, or may rule based tpon memorandums and the oral argument from the attorneys, The
proceedings in the district comrt have lasted between 2 and 10 years. |

Ultimately, the district court judge has the option. of denying all relief, granting relief as to

- the sentence anly, or granting relief as to both the sentence and the conviction. The losing party,

whether the govermment or the defendant, has the ablhty to appeal the district court’s decision to the
Ninth Cirouit Court of Appeals.

A, three judge panel of the Ninth Circuit Court of Appeals (generally just referred to as the
“Ninth Circuit”) hears the appeal based upon briefs and oral argument. Once the panel Issues its
opinion, the Josing party may seek. “en banc review” by a larger panel of judges or may seek-cert, in
the United States Supreme Court, This entire process can take 2 to 4 years,

Clemency

Once a defendant exhausts his court remedies, he may request clemency from the governor.,
A pardon or clemency is an executive act of grace or mercy that relieves an individual from all or
part of any punishment imposed by # judgment and sentence for a criminal conviction. Clemency
or a pardon does not erase a conviction, rather it excuses all or part of the punishment fmposed.
Clemency can take the form of a pardon, a reprieve (a delay in the exeoution of a sentence), or a
oomm}ltatmn (reducuon of sentence).

A clemency petition s initially heard by the five member Clemency and Pardons Board. That

Board makes a reconmmiendation to the Governor, The Govemnor may accept that recommendation,

but is not required to do so. _
IV, HISTORICAL EXPERIENCE WITH THE CURRENT LAW
Number of Death Sentences |
Tn the 30 years gince the current death penalty statute was enacted, 296 individuals have been

convicted ofaggravated first degree murder, Thirty of these individuals were not “death eligible” due
to youth, mental retardation, or treaty obligations.

R AP RE b gy et v D T e U L T W WP PR VRV P T AR P PRy

- Ofthe 296 individuals who were “death ehglble,” the State filed notices of Specxal sentencing
proceeding in approximately 90 cases, Of those 90 cases, jurors unammously decided in favor of
a death sentence in 32 cases.

The 32 death sentences that have been imposed under the current statute have resulted in the

6~
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following:

. The execution of two individuals who challenged their sentences.’

. The execution of three individuals who declined to challenge their convictions or
sentenoces.®

. Death by suicide of one individual while his direct appeal was pending,’

. Nine individuals currently on death row.?

. Fifteen individuals whose cases were ultimately resolved with sentences of life
imprisonment without the possibility of parole.

. One individual who was ultimately sentenced to & determinate sentence on &
conviction for a lesser degree of murder.’

. One individual released from prison after the federal conrts granted his writ ofbabeas

corpus and the State could not reprosecuie due to the death of a necessary witness. '

Only three individuals who were convicted of first degree aggravated murder have ever been
released from custody prior to their deaths, One is Bemamm Harris, whose death sentence and

SCharles Rodman Campbell, executed on May 27, 1994, for three murders sommitted in 1982, Cal C, Brown
exeouted on September 10, 2010, for a murder committed in 1991,

Jeremy Vergas Sagastegui oxecuted October 13, 1998, for three murders committed in 1995, Westley Allen
Dodd executed on January 5, 1993, for three murders committed in 1989, James Homer Elledge executed on August
28,2001, for a murder committed in 1998,

*Clark Hazen,

"Jonathan Lee Gontry convicted June 26, 1991 of fatally bludgeoning 12-yedr-old Cassie Folden near
Bremetton, Darold Ray Stenson convicted on August 11, 1994 for the shooting deaths of his wife, Denise Ann Sienson,
and his business partner, Frank Clement Hoerner on March 25, 1993 in Clallam County, Clark Richard Blmore
sonvicted on July 6, 1995 of ane count of aggravated first degree murder and one count of Rape in the Second Degres
for the yape and murder of the 14-year old daughter of his live-in gltlfriend in W hatoom County, Dwayns A, Woods was
convicted on June 20, 1997 oftwo counts of aggravated first degree murder for the murders of Telisha Shaver and Jade
Moore, Ceell Emile Davis conviced of aue court of sggravated first degree murder on February 6, 1998, for the
suffocation/asphyxiation murder of 65-year-old Yoshiko Couch with & poisonous substance after burglarizing her home,
robbing and then raping her in 1997 in Pisrae County, Dayva Michael Cross convicted June 22, 2001 in King County
for the stabbing deaths of his wife Anouchka Baldwin, 37, and stepdaughters Amanda Baldwin, 15, and Salome Holls,
18. Robert Lee Yates Jr. convicted Sept. 19, 2002 in Piereé County of murdering Metlnda Mereer, 24, in 1997 and
Connie LaFontaine Bilis, 35, in 1998. Conner Michael Schierman convioted May 27,2010 in King County of murdering
Olga Mllkin, 28, Lyubov Botvina, 24, Justin Milkin, 5, und Andrew Milkin 3, in 2006,

"Michael Kelly Roberts.
®Benfamin Harrs convicted of a 1984 murder and released from custody in 1993 or 1996,

-
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convictions were reversed by the federal courts, Mr, Harris could not be retried as a necessary
witness had been killed during his appeals, Two individuals, both of whom comznitted their rurders
while in their teens, were granted clcmency

Legislative Action

Since 1981, anumber of bills have been introduced in the Washington Legislature that sought
the abolition of the death penalty. See, e.g., Senate Bill 5046 (2011 Regular Session); House Bill
1921 (2011 Regular Session); House Bill 2025 (2005 Regular Session); Senate Bill 6067 (2003
Regular Session); Senate Bill 5414 (1993 Regular Session); Senate Bill 4750 (1986 Regular
Segsion), None of these bills were enacted into law, Even.atwo year moratorium on executions was
rejected by the Legislature, See House Bill 1647, § 1(1) (2001 Regular Session).

During this same period of tima, the number of aggravating circumstances that will qualify
an individual for apossible death sentence was expanded, One of these expansions was by Initiative,

and two of these expansions were by legislative action, See Laws of 2003, ch. 53, § 96; Laws of ~

1995, ch, 129, § 17 (Initiative Measure No, 159); Laws of 1994, ch. 121, § 3.

Abolition has, however, recently occurred in other states, Illinois abolished the death penalty
in 2011 for crimes committed after the effective date of the new laws. Illinois Governgr Pat Quinx,
however, commuted the sentences of every prisoner who was on the Illinois death row when the
2011 law was signed. New Mexico abolished the death penalty in 2009, its governor did not
commute the sentences of the prisoners who were currently on death row for murders cornmitted
prior to 2009,

Current Challenges to Capital Punishment

In. the last seven years, the United States Supreme Court overruled prior precedence to hold
thatthe Bighth Amendment of the United States Constitution prohibits the execution of an individual
who is mentally retarded or who was under the age of 18 at the time of the murder, See Roper v.
Stmmons, 543 1.8, 551 (2004); Atkins v, Virginia, 536 U.S, 304 (2002), Now, the American Bar
Association, the National Alliance on Mental Iliness (NAMY), National Mental Health Association
(NMHA), and the American Psychiatric Association ate urging courts to hold that the execution of
someone who was mentally ill at the tine of the murder also viclates the Eighth Amendment.

‘Washington's death penalty statute contains a requirement tbat the Washington Supreme
Court consider the proportionality of the death sentence, Defendants continue to argue that no death
sentence can. be upheld under this standard since Gary Rldgeway, the Green River Killer, was

sentenced to life in prison'without the possibility of parole,

(R T PSVRVRRAT I SRR CANITI TR T PPAvE DY . N v - —

USugan Cummings, who was convicted for & murder committed when she was 16, had her sentence commuted

by Governor Locke i 2004 after she served 20 years in prison, Gerald §, Henkerson, who was convicted for a murder
committed when he wis 18, had his sentence commuted by Governor Gregoire in 2009, after he has served 20 years in
prison. .

8-
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APPENDIX B

- Report of the Trial Judge,
State v. Dykgraaf, No. 86-1-00111-5
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DATE FILED: , : 11/6/86
(to be indidated by Clerk of Supreme Court)

Questionnalre . approved
for use pursuant to Laws
of 1981, ch. 138, § 12.

- e

REPORT OF THE TRIAL JUDGE
Aggravated First Degree Murder Case

Superior Court of CLARK County, Washington
Cause No. 86~1~00111-5 '
. State v. : JAMES MICHAEL DYKGRAAFR

INSTRUCTIONS: Please answer each question. If you do not have sufficient

information to supply an'answer, please so indicate afterwthe speclfilc
question. If sufficlent space is not allowed on the questionnaire form fox
answer to the question; use the back of the page, indlcating the number of
the guestion which you are answering, ox attach additional sheets.

If ‘more than one defendant was convicted of aggravated first degree
mﬁrder in this casé, please make 6ut'a separate quesﬁionnaire for each- such
deféndant. | ‘

The statute specifies that this report shall, within thirty (30) days
after the entry of the judgment and senténce,'be submitted_to the Clerk of
the Supreme Court, to the defendant or his.or her attorney,.and to the

prosecuting attorney.

0045
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(d)

(1) Information about the Defendant .

Name ¢ DYKGRAAF JAMES ME&HAEL - Date of Birth: -
Last, First Middle . '

Sex: M [X] Marital Status: Never Married
o , Married
‘ ' Separated
Divorced
Spouse Daceased

Race or ethnic origin of defendant: CAUCASIAN

0000

_1/12/63

(Specify)

Number and ages of defendant's children:
NONE ' '

Defendant's Father living: , Yes [X No []
If deceased, date of death:

Defendant's Mother living: Yes (X No []
If deceased, date of death:

Number of children born to defendant's parents: 5

Defendant's. education--check highest grade completed:

L 0O O 0 0O 0O O O K college:
1 2 3 4 .5 ¢ 7 8 S 10 11 12
Intelligence Level: ILow IQ Score:
‘ ' Medium

Above Average
High

DX

Further explanation or comment:

Ol
1

L]
2

[
3

[j,
4
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(3)

Was a psychiatric evaluation performed: Yes [ No []
If yes, did the evaluation indicate that the defendant was: -
(i)  able to distinguish right from wrong? Yes [ No [

(ii) able to perceive.the. nature and quality vYes [ No []
. of his or her act?

(1ii) able to cooperate intelligently in his Yes [ No [

or her own defense?
Please describe any character or behavior disordexrs found or other
pertinent psychiatric on psychological information:

VARYING DIAGNOSES, INCLUDING “MXXED PERSONALITY DISORDER, ” “SEXURL
SADISM, " AND “NON- SPECIFIC PSYCHO-SEXUAL DISORDER.”

Please describe the work record of the defaendant:
HE WORKED FOR BUR@ER KING ?OR 3.5 YBEARS PROGRESSING TO- THE LEVEL OF
AESISTANT MANAGER. HE THEN WORKED AT A HOBBY SHOP FOR APPROXIMATELY |,

ONE YEAR. HE HAD BEEN UNEMPLOYED, HAVING QUIT HIS JOB AT THE HOBBY
SHOP, FOR APRROX. 4 MOS. WHEN HE COMMITTED THE INSTANT OFEFENSE.

If the defendant has a record of prior convictions, please list:

Offense’ Date ' Sentence Tmposed
ASSAULT -187 DEGREE 8/5/76 . 3+ YRS. -~ JUVENILE

WILITH INTENT TO RAPE : INSTITUTION

Length of time defendant has resided in:

- Washington: 23 YRS. County of conviction: 20 YRS. (3 YRS.

IN JUV. INSTS.)
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(2) Information about the Trial

A{a) How did theqdefendant plead to the charge of aggravated first degree

murder?:
Guilty - | CJ
Not Guilty' X
Not Guilty by reason of insanity [_]

(b) Was the defendant represented by counsel?: Yes [X] No []

(¢) Please indicate if there was evidence introduced or instructions givén

as -to any defense(s) to the crime of aggravated.first4degree murder:

Evidence ~ Insgrucﬁion(s)
Excusable Homi.clde ' O e
“Justifiable Homicide
Insanity
Duress
Entrapment

Alibi

000 OO0
OO0 0 O 0.0

Intoxication

Other specific defenses:

1 ‘ LESSER INCLUDED OFFENSE OF
| MURDER 18T DEGREE AND 2ND DEGREE

X
X
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(d) If the defendant was charged with other. offenses which were tried in
the same trial, list the other offenses below and indicate whether

daefendant was convicted:

veer v

Convicted
N/A o ves [] No []
' Yes [ No [
ves [ No [
Yes A[] No [

(e) What aggravating clrcumstances, as set forth in Laws of 1281, c¢h. 138
§ 2, were alleged against the defendant and which of these

circumstances were found to have been applicable?:

Aggravating Circumstances Alleged Found Applicable
RAPE - ves [X] CoNo [
ROBBERY | ‘ Yes [X No [
BURGLARY ' . . Yes X No -[7]
COVER UP HIS IDENTITY AS PERPETRATOR  Yes [ © No [
(£) Please provide the names of dach other defendant tried jointly with

this defendant, the charges filed against each other defendant, and
the disposition of each charge:

Name: N/A

Offenses Charged ‘ Disposition
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Name :

Offenses Charged Disposition

I P e ) ‘ [TV P Rpa B L L T VAP PP R IR [TPERRE

r

(3) Iziif:‘ormationﬁoncxerning the Special Sentencing Proceeding

.

{a) Date of Conviction:

‘Date special sentencing proceeding commenced:.

(b) Was the jury for the special sentencing proceeding composed of the
same jurors as the jury that returned the verdict to the charge of
aggravated First degree murder? Yes X - No [

If the answexr to the above question is no, please explain:

(¢c) Was there, in the court's opinion, credible evidence of any mltigating
clircunstances as providedlin Laws of 1981, ch. 138, § 77
Yas [X | No [
If ves, please describe:

DEFENDANT WAS SHOWN TO HAVE A “MIXED‘PERSONALITYV DISORDER. ™
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Was there evidence of.mitigating circumstances, whether or noE of a
type listed in DLaws of 1981, ch. 138, § 7, not described in answer
to (3) (¢) above? Yes [X | &o 'l
“LE yes, please describe: oo : —
DEFENDANT/ 8 FATHER WAS SHOWN TO HAVE BEEN DOMINEERING,

RELIGIOUSLY RIGID, ABUSIVE TOWARD FAMILY MEMBERS AND HAD SEXUALLY '
ABUSED DEFENDANT'S SISTERS.

How did the jury answer the question posed in Laws of 1981, ch. 138, §

6(4), that is: ”‘I—Iaving in nind the crime of which the defendant has
been found gullty, are you convmced beyond a reasonable doubt that

there are nol sufficient mmtlgating ciazcum&tanoes to merit lenlency?”

Yes [} . No X

‘What sentence was imposed? LIFE W/O PAROLE

»

(4) Information about the Vietim

Was the victim related to the defendant by blood or marriage?
Yes [ |- No [X

IE ves, pl@aée describe the relationship:

What was the victim's occupation, and was the victim an employer ox

' employee of ‘the defendant?

SHE WAS A TEACHER’S AID AT A PRE-SCHQOL AND AN AEROBICS INSTRUCTOR,
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(c)‘

Was the victim acquainted with the defendant, and if so, how well?

NO, THEY WERE STRANGERS. HOWEVER, THEY LIVED FOUR HOUSES APART, BUT
HAD NEVER MET. ™" .

[r——;

If the victim was a resident of Washington, please staté? e s v e
Length of Washington residency: 24 YEARS
County -of residence: 4 CLARK

Length of residency in that county: 1.5 YEARS

Was the victim of the same race or ethnic orxigin as the defendant?

Yes [X . No [

If no; please state the victim's race or ethnic origin:

Was the victim of the same sex as the defendant?

ves [ No [X]

Was the wictim held hostage duxing the crime?
. Yes No [] -
If yes, Ffor how long: UP TO ONE HQUR

Please describe the nature and extent of any physical harm or torture
inflicted upon the victim prioif to death:

HELD IN BONDAGE WITH BOTH HER ARMS AND LEGS TIED TO HER BED; SEXUALLY
ASSAULTED; FORCED TO BEG THE DEFENDANT TO HAVE SEX WITH HER; STRANGLED
FOR AT LEAST 3 TO 5 MINUTES; SHOT AT POINT BLANK RANGE IN THE NECK '
WITH A SAWED OFF SHOTGUN CAUSING A GAPING WOUND,
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(1)

(

[

")

ir b § 38 ) A VI A Y

What was the age of the victim? 24

What' type of weapon, Lf any, was used in the crime?

LIGATURE, KNIFE, SAWED-OFE SHOTGUN

e
ety Wty

L L L

(5)’Infoxmation about'the Representation.of Defendant

(If more than one counsel represented the defiendant, answer each question

separately as to each counsel. Attach séparate sheets containing answers

for additional counsel.)

(c)

(d)

{e)

Name of counsel: RACHEL PETERSON AND -MICHAEL FOISTER

Date orn which counsel was secureéd: FEBRUARY 1986

Was counsel retained or appointed? If appointed, please state the

reason therefor:

APPOINTED-~DEFENDANT STATED HE WAS WITHOUT FUNDS

Bow' long has counseiupracticed law, and what is the nature of
counsel's practice?

TEN YEARS - PRIMARILY CRIMINAL LAW SOME GFNERAL PRACTICE/TEN YEARS
PRIMARILY CRIMINAL LAW, 3 YEARS DEP. PROSECUTOR.

Did the same counsel serve at poth the trial énd the specilal
sentencing proceeding, and if not, why not?

YES
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(6) General Consgiderations

Was the race or éthnic origin of.the defendant, victim, or any witnegss

an apparent factor at trial?

Yes [] ~ No X

If yes, please explain:

What percentage of the population of the county is the same race or
ethnic origin as the defendant?

Race Ethnic Origin

Under 10% ] ]
10 - 25% ] )
25 - 50% ] [
50 - 75% n [
75 ~ 90% ] ]
Over 90% ' X

If there appears'to bé any reason to answer this question with reépect

to a county other than the county in which the trial was held, please

explain:
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. l'L e

How many persons of the defendant’s ox victim's race or ethnic origin

were represented on the jury?

Defendéﬁt: 12
me Vietim: 12

[T RRIWINEN o bl b9 S g S b

Further explanation or comment:

Was there any evideﬁce that persons of any particular race.ox ethnic
origin were systematicgily excluded from the jury?

| Yes [] | No [
If vyes, blease explain: ‘

THERE WERE 2 BLACK 'PERSONS ON THE PANEL ONE WAS CALLED AND
PEREMPTORTLY CHALLENGED FOR HIS VIEWS ON THE DEATH PENALTY.

Was the sexual orientation of the defendant, wvictim, or-any witness an
apparent factor at trial?
Yes [ No

If yes, please explain:
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(£) Was the Jury specifically instructed to exclude race, ethnic origin,

© or sexual preference as an lssue?

Yes [ = No

ot “ .
— ' et - PR TN

(¢g) Was there extensive gfﬁ:;licity in the community concerning this case? o

' : ves [ , No []

(hy Was the jury instructed to disregard such publicity?

Yes X No []

i) Was the jury instructed to avold any influence of passion, prejudice .
or any othern arbitrary factor when considening its verdict or its
‘findings in the special sentencing proceeding?

Yes [X No []

{3) Please describe the nature of any ewvidence suggesting the necaessity
for instructions of the type described in 6(f) through 6(i) above

which were glven:

NONE
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General comments of the trial judge concerning the appropriateness of
the sentence, considexring the crime, the defendant, and other relevant
factors:

W wiliomisbinns

THE JURY VOTED 11-1 IN FAVOR OF IMPOSING THE DEATH PENALTY. . THE LONE
DISSENTING JUROR INDICATED TO HIS FELLOW VENIREMAN THAT HE HAD A
STRONG PHILOSOPHICAL ORPOSITION TO THE DEATH PENALTY THAT HE HAD NOT
REVEALED DURING VOIR DIRE. HE TOLD OTHER JURORS AT THE END OF THE
GUILT PHASE THAT HE WOULD NEVER VOTE TO IMPOSE THE DEATH PENALTY.

(7)) Information about the Chronology of the Case

Date of offense: B ‘ 1/13/86
' ’
Date of arrest: l ‘ ~ 2/7/86
Date trial began: ' 9/2/86
Date jury returned vexdict: 8/23/86
Date post~trial motions ruled on: - 10/30/86
Date special sentencing‘pnooeeding began: 9/29/86
Date sentence was imposed: : ' 10/30/86

Date this trial Jjudge's report was completed: 11/3/86

JOHN SKIMAS

TRIAL JUDGE
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APPENDIX C

' ACLU webpage'regardi‘ng capital

punishment




22433407

Capital Punishment

»

HOME » SAFE COMMUNITIES, EAIR SENTENCES ) CAPETAL PUNISHMENT

Sliare

The AGLU Capltal Punlshment Brcjock (CPP) worlks to abolish tho death penalty
nati(ma]lythrough dirgot ropresontation a9 wall as throngh stritegie litlgation, advocacy,
pub)icaducanon, and mertorlng and tralning programs for capital defanss teams, Read
moye abott th Capital Punishment Profect »

‘There ave many fastors that make 1 impossilathat tho

denth penalty will ever be fulr or Just, These include:

MAKE A
DIFFERENCE .

Lacl of effective vounset: Many capital defonders lack the
resotivees and teatning to provide adequate counsel to thetr
alients, Unfortunately, quality of vounsel fy a good
‘predictor of who will live and who will foce exeeution,

Your supportheips thy |
AGLY oppose sapital
pinistimant and datond
g broad rango of elvll
Iibarties,

Exeention methods: There are slgnificant prollams with

the five methods ourrently used to exeoute peopls (lethal
injaction, electrocution, firing sguad, hanging and the gas
clambery, all of which vidlnte the constitutions! ban on
cruel aned unbsusl punishmont.

Favouting the innocents Hundreds of people have been
relonsed from death rowrafter being found fimogent of the crime for which they were
cotivigted, For othors, serious doubty about their guilt didn't come to Hght vokil it was
oo late, We canniot rigk exacuting aven ane fnnocent person,

Junk sefencar Too ofien, unreliablo testimony bosed on fmulty mathods and bellefs 19
ntroduged in death panalty cases, This ranges from disproven firo sclence thuories used
1o back atson charges to wiongfind characterizations Iased on the tnes of the defendant,

Ixeeitting the ntentally 11l Standardy for protecting the montally {1} and intellectually
disnbled from execution are fartoo low, and thore are far too many people with severg
mental {ness on death vow, Exeetting peopla suffering from mental MNbess onstitutes
cruel and unusual punishraent,

Ructal diaparitics in the deatly penalty: Raeial bias pevvades the doath penalty, from jury
seloetion through declsiong about who fages execution,
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<< Nows Sean | Main | Selling the Suprante Court =&

Prediotable DPIG Polion the Death Penalty
Novembar 16, 2010 3129 PM[ Posted by Kant Sehuldeggor] O Commetits

Tha Daath Penally Information Center has announcad lts poll on (what alee?) the
death panalty, To anyone familiae with DPIC, It will come as ne surprise, as Doug
Berman noles at SL&RP, "that this lateat poll was conduct In a'way designed to
prompt antl-death-panally responses,” .

For example, they agk people which of four statements they are agres with, all
beginning, "Vhe penally for murder should be ,,,.°

Nota the singular, One penalty for all murders, Should we e surprised that only 113
of the people think all murderers should be executed? Of course not,

Later, they go on 1o read the people “facte” about the death penalty that are not fasts
or thal are misteading half frulhg, They drag out the tired, discrediled "Innatencs
llat," and stale ae a “{act” that "Gince 1973, 138 paople have beer reléased from
death row after belng exonerated of thelroimas,* We have been through that many
fimes,

Then thors Is, "Over the past 90 years, states In the South have accounted for 80
percant of all executions and have the highest murder rate, Stales In the Northeast

have accounted for less than 1 percent of all exscutions and have the lowast murder.

rate," “The Implloation, of cotrae, 18 the false assumption thal this correlation proves
caugatlon, and the Southam states would have lower murdet rates If they got rid of
thelt death penaliles,

Uh huh, The Clty of Chicago has a lot of snow plows and significant problems with
srow on the sireets, The Clty of Miaml has no snow plows dnd no snow problems,
Tharefore, Chisago should get rid of ile snow plowa 8o it wiil be more like Miaml
That argument fs Just as valld as the DRIC's argument,

Flle this poll in the trash can,

Update: Mow 1hls Is disappointing, Warran Riehay In'the Christian Sclence Monltor
reports the DPIC’s poll uncritically, withowt noting the problems, The only people
quoted are Dieter and hfs hired pollster, Callnda Lake, Warran Is usually sharper
than that, Well, at1east he noted that DRIC Is "an antideath-ponalty organization,”

Pt .. '

Cntegorlest Death Panalty
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Certificate of Service by Electronic ‘Mail

Today [ directed electronic mail addressed to the attorney for the
respondent, Suzanne Elliott, at Suzanne-elliott@msn.com, containing a copy
of the State’s Answer to Monfort’s Cross-Motion for Discretionary Review, in

STATE V. MONFORT, Cause No, 88522-2-|, in the Supreme Court, for the
- State of Washington.

| certify under penalty of perjury of the laws of the State of Washington that
_the foregoing is true and correct.

DR ———— OB RE—/3
' Date

Name
Done in Seattle, Washington




Certificate of Service by Electronic Mail

Today | directed electronic mail addressed to the attorneys for the
respondent, Todd M Gruenhagen, at todd.gruenhagen@acapd.org; Stacey
Lee MacDonald, at stacey.macdonald@acapd.org; Carl Franz Luer, at
carl.luer@acapd.org, conta'ining a copy of the State’s Answer to Monfort's
Cross-Motion for Discretionary Review, in STATE V. MONFORT,

Cause No. 88522-2-1, in the Supreme Court, for the State of Washington.

| certify under penalty of perjury of the laws of the State of Washington that

the f Qing is frue.and correct,

Kﬁ% g gue S

- M«_* o5 W&d’ —
Name ' Date .

Done in Seattle, Washington
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OFFICE RECEPTIONIST, CLERK

To: Ly, Bora
Subject: RE: State of Washington v. Christopher John Monfort/Case # 88522-2

RECEIVED 3-20-13
Please note that any pleading filed as an attachment to e-mail will be treated as the original.

Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the
original of the document,

From: Ly, Bora [mailto:Bora.Ly@kingcounty.qov]

Sent: Wednesday, March 20, 2013 3:48 PM

To: OFFICE RECEPTIONIST, CLERK

Cc: Dwyer, Deborah; 'suzanne-elliott@msn.com'; Summers, Ann; Luer, Carl-acapd.org; Gruenhagen, Todd-acapd.org;
'stacey.macdonald@acapd.org'; Whisman, Jim

Subject: State of Washington v. Christopher John Monfort/Case # 88522-2

Dear Supreme Court Clerk:

Attached for filing in the above-referenced case, please find the State’s Answer to Monfort’s Cross-Motion for
Discretionary Review.

Please let me know if you should have difficulties with this electronic filing. Thank you.

Sincerely,

Bora Ly

Paralegal

Criminal Division, Appellate Unit
King County Prosecutor's Office
W554 King County Courthouse

516 Third Avenue

Seattle, WA 98104

Phone; 206-296-9489

Fax: 206-205-0924

E-Mail: bora.ly@kingcounty.gov

For

Debbie Dwyer

Ann Summers

Senior Deputy Prosecuting Attorneys
Attorneys for the Plaintiff



